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DISPUTE SETTLEMENT AND THE LAW OF THE SEA
CONVENTION: PROBLEMS OF FRAGMENTATION AND
JURISDICTION
ALAN

E.

BOYLE*

1. INTRODUCTION
THE entry

into force of the 1982 United Nations Convention on the Law of
the Sea ("UNCLOS"), on 16 November 1994, is probably the most
important development in the settlement of international disputes since
the adoption of the UN Charter and the Statute of the International Court
of Justice. Not only does the Convention create a new international court,
the International Tribunal for the Law of the Sea ("ITLOS"), it also
makes extensive provision for compulsory dispute-settlement procedures
involving States, the International Seabed Authority ("ISBA"), seabed
mining contractors and, potentially, a range of other entities. Implementation of the Convention has spawned a number of inter-State disputes to
add to the cases already before the International Court. The initiation of
the ITLOS not only opens up new possibilities for settling these disputes
but it also has implications for the future role of the International Court
and ad hoc arbitration in the law of the sea and more generally. It contributes to the proliferation of international tribunals and adds to the potential for fragmentation both of the substantive law and of the procedures
available for settling disputes. Judges Oda and Guillaume have argued
that the ITLOS is a futile institution, that the UNCLOS negotiators were
misguided in depriving the International Court of its central role in ocean
disputes and that creation of a specialised tribunal may destroy the unity
of international law.' The law of the sea, both judges argue, is an essential
part of international law and any dispute concerning the application and
interpretation of that law should be seen as subject to settlement by the
International Court. Although they accept that more specialised bodies
may be more appropriate for certain types of dispute, such as those involving technical expertise or the application of equity, their conception is
essentially one in which a single judicial body-the International Court* Professor of Public International Law, University of Edinburgh. This is a revised version of a paper delivered at the Annual Conference of the British Branch of the ILA in
Edinburgh in 1996. 1 am grateful to His Excellency Judge Dolliver Nelson for some very
helpful comments but the views expressed here are mine alone.
1. S. Oda, "The ICJ Viewed from the Bench" (1993) 244-11 Hag.Rec. 127-155, and "Dispute Settlement Prospects in the Law of the Sea" (1995) 44 I.C.L.Q. 863; G. Guillaume, "The
Future of International Judicial Institutions" (1995) 44 I.C.L.Q. 848. See also E. Lauterpacht, Aspects of the Administration of International Justice (1991), pp.20-22.
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exercises responsibility for the integrated development of a single system
of international law. The purpose of this article is to consider how far these
fears of fragmentation are justified and, in a more practical vein, how the
new and quite complex system instituted by the 1982 UNCLOS will affect
the litigation of law of the sea disputes, and what the role of the new
ITLOS is likely to be.
II.

A.

THE UNCLOS DISPUTE-SETTLEMENT SCHEME

The Role of Compulsory Dispute-Settlement in UNCLOS

The emphasis placed on dispute-settlement procedures in the 1982
UNCLOS-and in particular on compulsory binding proceduresreflects the three central objectives of the negotiations which led to its
adoption.2 It is worth recalling what these were.
First, the Convention was intended to be a comprehensive code for the
law of the sea as a whole, covering all relevant issues in a single text. Second, it was intended to be universal in character, a code which could
obtain the widest possible support from States and which would as far as
possible represent a consensus of views. Third, the Convention text was
intended to be an integral whole, a "package deal", which could be ratified
only in full, without reservations, or not at all. Since the Convention deals
with much that had been in dispute, much that is new and much that
remains unresolved, it inevitably represents a complex balance of interests, and contains many inherently uncertain or ambiguous articles. In this
context binding compulsory dispute settlement becomes the cement
which should hold the whole structure together and guarantee its continued acceptability and endurance for all parties. Without such provision
the Convention would inevitably be interpreted and applied differently by
different States, even when acting entirely in good faith. As Sir Ian Sinclair
has explained: "What is important-what is indeed crucial is that there
should always be in the background, as a necessary check upon the making
of unjustified claims, or upon the demand of justified claims, automatically
available procedures for the settlement of disputes."3 Thus the principal
purposes of the Convention's provisions on dispute settlement are to provide authoritative mechanisms for determining questions relating to the
"interpretation or application" of the treaty, to guarantee the integrity of
the text, and to control its implementation and development by States

2. See UNGA Res.2750XXV(1970) and 3067 XXVIII(1973); Final Act, 3rd UN Conference on the Law of the Sea (1982): B. de Zulueta, Special Representative of the SecretaryGeneral, in UN, Official Text of the UN Convention on the Law of Sea. Introduction: H.
Caminos and M. Molitor, "Progressive Development of International Law and the Package
Deal" (1985) 79 A.J.I.L. 871; B. Buzan, "Negotiating by Consensus" (1981) 75 A.J.I.L. 324.
3. 1. Sinclair, The Vienna Convention on the Law of Treaties (2nd edn, 1984), p. 2 3 5 .
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parties. 4 From this point of view compulsory dispute settlement is
designed to prevent fragmentation of the conventional law of the sea.
A further purpose, and one of the main reasons for having a separate
Seabed Disputes Chamber, is to ensure that a forum exists which can handle cases involving both States and other actors.' The powers and responsibilities conferred on the International Seabed Authority made it
desirable that that body should be able both to bring contentious proceedings against States to enforce certain provisions of the treaty and to be
sued by States or by seabed contractors if it exceeds or misuses its powers.
The Seabed Disputes Chamber is thus unique among international courts
in the range of parties over which it exercises compulsory jurisdiction. But
the ITLOS, too, has a broader jurisdiction rationepersonaethan the International Court. Although in compulsory cases it remains confined to hearing disputes between States, it also possesses a general consensual
jurisdiction which potentially extends to other entities including international organisations and possibly even non-governmental organisations. 6 Thus in generally broadening the range of parties which may be
involved in international litigation the Convention can again be seen as
seeking to avoid the fragmentation of disputes, and as promoting unity,
integrity and inclusiveness.
Yet a closer examination of other aspects of the Convention's scheme
shows that in a variety of different ways fragmentation is part of the price
of securing consensus on compulsory, binding dispute settlement. Thus
we face not merely a theoretical problem about the unity of international
law but also a severely practical problem about the handling of complex
disputes within a structure which, as we have seen, envisages significantly
more extensive resort to compulsory settlement. These problems arise
from two features which characterise Part XV of the Convention: the
"cafeteria" approach to modes of settlement, and the "salami-slicing" of
legal issues, requiring a sometimes arbitrary categorisation of different
kinds of dispute, with different consequences for the mode of settlement
and for the possibility of compulsory jurisdiction.

4. See generally L. Sohn, "Settlement of Disputes Relating to the Interpretation and
Application of Treaties" (1976) 150-11 Hag.Rec. 195, and "Settlement of Disputes Arising
out of the Law of the Sea Convention" (1975) 12 San Diego L.R. 495,516, B. Oxman, in A.
Soons (Ed.), Implementation of the Law of the Sea Convention through InternationalInstitutions (1989), p.648; A. 0. Adede, The System for Settlement of Disputes under the UN
Convention on the Law of the Sea (1987), p.241: C. Chinkin, "Dispute Resolution and the
Law of the Sea", in J.Crawford and D. Rothwell (Eds), The Law of the Sea in the Asian
Pacific Region (1995). p.237; J.Merrills, International Dispute Settlement (2nd edn, 1991).
chap.ll; A. E. Boyle, "Settlement of Disputes Relating to the Law of the Sea and the
Environment" (1996) Thesaurus Acrosaurium (forthcoming).
5. Adede, idem, chap.9: L. Sohn, "Settlement of Law of the Sea Disputes" (1995) 10
Int.J. Marine and Coastal L. 205.
6. See infra Part 111.
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The "Cafeteria" Approach

The essential problem here is the range of possible forums for compulsory
settlement under the Convention. During the negotiations disagreements
on the most acceptable and appropriate process were such that no single
forum could be given general compulsory jurisdiction.' The Soviet bloc
continued to oppose any form of judicial settlement but would accept
arbitration. Many developing States, and a few Western States such as
France, would not accept the International Court, but some would accept
a differently constituted specialist tribunal for the law of the sea, which
eventually became the ITLOS. The opposition to the International Court
thus meant that it could not be the only or even the primary forum for
settlement of law of the sea disputes, as it had been under the 1958
Optional Protocol to the Geneva Conventions. Other States, while not
opposed in principle to any particular procedure, did not believe that the
widely differing range and character of disputes likely to arise under the
Convention could all be accommodated satisfactorily in only one mode of
settlement.
The solution, embodied in the so-called "Montreux formula", was to
opt for flexibility to choose one or more of four different procedures for
compulsory settlement under Part XV.8 The four procedures in this "cafeteria" approach are:
(1) the International Tribunal for the Law of the Sea;
(2) the International Court of Justice;
(3) arbitration;
(4) special arbitration.
A declaration indicating their preferred choice of compulsory procedures
can be made by States parties at any time and revoked or modified on
three months' notice. If no declaration is made, which at present is the case
for most parties to the Convention, or if the parties to a dispute have made
different choices, arbitration becomes the residual procedure, unless the
parties otherwise agree.2 A simpler way of describing this system is to say
that arbitration is compulsory unless the parties to a dispute have consented in advance or ad hoc to have it settled in some other way.
What this analysis shows is actual or potential fragmentation in two
senses: there is no single forum for disputes arising under the Convention
and there is no mechanism for ensuring uniformity in the outcome of similar cases before different tribunals. But neither problem is novel. Since
1958 the International Court has decided on their merits seven cases
7. Adede, op. cit. supra n.4, at pp.242 et seq., and "Settlement of Disputes Arising Under
the Law of the Sea Convention" (1975) 69 A.J.I.L. 798.
8. Art.287.
9. For details see Adede, op. cit. supra n.4, at pp.53 et seq.; Sohn, op. cit. supra n.5.
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dealing principally or partly with the law of the sea;"' in the same period
there have also been seven international arbitral awards on the same subject." Most of these cases have been about maritime boundaries or fishing.
The jurisprudence on the law of the sea has certainly been developed over
this period; it may be arguable whether it has improved, but it does not
appear to have noticeably fragmented. Although the views of courts on
issues such as the interpretation of Article 6 of the Continental Shelf Convention or the juridical nature of the shelf have certainly changed, there
has been no overt conflict between the decisions of the International
Court on the one hand and of arbitration tribunals on the other. The jurisprudence may not be a seamless web, but it is more impressive for its continuity than for its discord. There is plausibility in the proposition that
competition has if anything strengthened the jurisprudence and been
healthy for the legal process. 2
Judge Oda's fears for the unity of international law arising from the
proliferation of tribunals and the "cafeteria" approach to selection of
modes of settlement may seem from this perspective overstated. It is far
from obvious that the International Court will cease to play a prominent
role in deciding law of the sea cases, or that these cases will necessarily go
to the ITLOS rather than to arbitration. What is clear is that the parties to
the 1982 UNCLOS do have a very real choice of forum in which to settle
their disputes. If the volume of cases grows significantly, and results in
fuller use of the whole cafeteria, problems of consistency and continuity in
the jurisprudence may result. For the present, however, it does seem that
other forms of fragmentation-notably the "salami-slicing" of disputesmay be more problematic.
C. "Salami-Slicing"of Disputes
The problem we have just considered is one in which the same kind of
dispute may come before four different kinds of tribunal, but in all cases
will lead to a binding judgment. We now turn to a more complex and

10. North Sea Continental Shelf Case 1.C.J.Rep. 1969, 3: Fisheries Jurisdiction Cases
I.C.J.Rep. 1974,3 and 175: Tunisia/Libya Continental Shelf Case l.C.J.Rep. 1982. 18;Gulf of
Maine Case l.C.J.Rep. 1984, 246; Libya/Malta Continental Shelf Case I.C. Rep. 1985, 13;
Land, Island and Maritime Frontier Case I.C.J.Rep. 1992, 35; Jan Mayen Case I.C.J.Rep.
1993,38.
11. Beagle Channel Arbitration (1977) 52 I.L.R. 93; Anglo-French Continental ShelfArbitration (1978) Cmnd.7438; Sharjah/Dubai Boundary Arbitration (1981) 91 I.L.R. 543; Guinea/Guinea-Bissau Maritime Boundary Arbitration (1985) 35 I.L.M. 251: Franco-Canadian
Fisheries Arbitration (1986) 90 R.G.D.I.P. 151; Guinea-Bissau/Senegal Maritime Delimitation Case (1989) 83 I.L.R. 1; St Pierre and Miquelon Arbitration (1992) 95 I.L.R. 645.
12. J. Charney, "The Implications of Expanding International Dispute Settlement Systems: The 1982 Convention on the Law of the Sea" (1996) 90 A.J.I.L. 69. Cf. Guillaume, op.
cit. supra n.1, at pp.861-862.
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subtle problem in which we are required to categorise and separate different kinds of dispute, some of which will lead to binding compulsory
settlement, others of which will not. This is almost bound to make settlement of some disputes-especially compulsory settlement-more difficult if not impossible. The categories we are most concerned with here are
certain exclusive economic zone ("EEZ") disputes, maritime boundaries,
historic titles and deep seabed disputes. With the exception of seabed disputes these categorisations do not have a functional basis. They are not, in
other words, treated differently because some other way of dealing with
them is more appropriate, although in some cases it may be, but because
they concern subjects which proved politically sensitive and where many
of the rules involved are open-textured and flexible, such as delimitation
based on equitable principles. The reluctance of some States to commit
themselves to binding settlement in most of these cases was strong and
understandable, particularly with regard to fisheries and boundaries, but
it does seriously diminish the overall integrity of the Convention.
1. EEZ disputes
These present the most complex problems for dispute settlement. The
practical effect of Article 297 of the Convention is that there is binding
compulsory settlement for EEZ disputes which relate to navigation or
protection of the environment, but not for disputes which relate to the
coastal State's exercise of its discretionary powers over fishing and marine
scientific research within the EEZ. To complicate matters further, some,
but not all, fisheries disputes excluded from binding compulsory settlement are subject instead to non-binding compulsory conciliation. Finally,
under Article 298 States have the option of excluding from compulsory
settlement certain disputes concerning law enforcement in the EEZ with
regard to fisheries or scientific research.
The inclusion of navigation and protection of the environment within
compulsory settlement was intended to restrain coastal State claims to
"creeping jurisdiction" over shipping within the EEZ, and it reinforces a
balance established by Parts V and XII in favour of freedom of navigation.' 3 But the exclusions from binding compulsory settlement are
equally far-reaching and significant and do little for the already limited
claims of States to fish or conduct research in the EEZ of another State.
Such rights for other States as Articles 62, 69, 70 and 246 do create are
exercisable only by agreement and, in the case of fishing, only on heavily
qualified terms involving subjective judgments about conservation, harvesting capacity and total allowable catch. The dispute-settlement
13. See P. W. Birnie and A. E. Boyle, InternationalLaw and the Environment (1992),
chap.7.
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provisions for the EEZ reflect the reality that the management of EEZ
resources is very much a matter for coastal State discretion,' 4 a point
reinforced by Articles 297(2) and 297(3), which respectively prohibit a
conciliation commission from questioning a coastal State's discretion over
research, or from substituting its own discretion for that of the coastal
State in fisheries matters.
In contrast, disputes over high seas fisheries and research are fully
within the Convention's provisions on binding compulsory settlement.
Thus, as regards fish, the crucial question is whether the dispute involves
high seas freedoms or coastal State sovereign rights in the EEZ. But what
if it involves both? Most of the more intractable fisheries disputes occur
because the stocks in question straddle one or more EEZs, or straddle the
EEZ and the high seas. This is true in particular of the Canada-Spain
dispute in the Northwest Atlantic, and also of the North Pacific/Bering
Sea. 5 In most of these disputes it makes little sense to separate the question of high seas fishing from the management of fish stocks in the adjacent
EEZ. Overfishing or poor management in one area will necessarily have
an impact on the other. This is very clear in the Canada-Spain dispute.
While Canada arguably has a good case for complaint with regard to fishing of the high seas by Spain and other EU States, and such a dispute is
subject to compulsory settlement, Canada itself has accepted that its own
management of the Canadian EEZ has resulted in overfishing.' 6 Yet this
aspect of the dispute does not appear susceptible to compulsory settlement under the Convention. The consequence is that the parties have two
options:
(1) make an agreedsubmission of all the issues in dispute to a tribunal of their choice;
(2) submit only the high seas issues to compulsory settlement.
The weakness of the former is precisely that it requires agreement, and of
the latter that it fails to deal comprehensively with the dispute and is
almost bound to fail for that reason. This may be simply another manifestation of the unsatisfactory nature of the Convention's treatment of fisheries, but that is little consolation for the fish. Nor does the 1995 Convention
14. See Arts.55-75,192-262: W. T. Burke, The New International Law of Fisheries (1994),
pp.59-80; B. Kwiatkowska, The 200 Mile EEZ in the New Law of the Sea (1989); D. Attard,
The Exclusive Economic Zone (1987): F.Orrego-Vicuna, The Exclusive Economic Zone
(1989).
15. See E. Meltzer, "Global Overview of Straddling and Highly Migratory Fish Stocks:
The Non-Sustainable Nature of High Seas Fisheries" (1994) 25 O.D.I.L. 255; Burke, ibid; G.
Ulfstein, P. Andersen and R. Churchill, The Regulation of Fisheries: Legal, Economic and
Social Aspects (1986).
16. See P. Davies "The EC/Canadian Fisheries Dispute in the Northwest Atlantic" (1995)
44 I.C.L.Q. 927. In 1995 Canada and the EC concluded an Agreed Minute on the Conservation and Management of Fish Stocks: see (1995) 34 I.L.M. 1260.
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on Straddling and Highly Migratory Stocks resolve the dilemma, since it
mainly refers back to the dispute-settlement provisions of Part XV of
UNCLOS. 7
2.

Maritime boundaries

Here the position is also complex. Maritime boundary disputes are in
principle subject to compulsory binding settlement, even where they also
involve disputed sovereignty over islands or other land territory. However, Article 298 allows States to make a declaration opting out of one or
more of the four compulsory procedures with respect to disputes which
concern delimitation of the territorial sea, EEZ or continental shelf, or
which involve historic bays or titles. Where this right to opt out is exercised, an obligation arises to submit the dispute to non-binding conciliation unless it necessarily involves disputed sovereignty over islands or
land territory, when no compulsory process of any kind is required. Thus
the first problem is simply that some States will and others will not be
subject to compulsory jurisdiction in boundary disputes, but admittedly
that is no worse than the present position under general international law.
The second problem arises from the combination of Articles 297 and
298. Take a dispute involving EEZ claims around a disputed island or
rock, such as Rockall, and the exercise of fisheries jurisdiction by one State
within this EEZ. How do we categorise this dispute? Does it relate to the
exercise of sovereign rights and law enforcement within the EEZ,
excluded under Articles 297 and 298 from compulsory jurisdiction? Is it a
maritime boundary dispute concerning the interpretation or application
of Article 74 and excluded from binding compulsory jurisdiction under
Article 298 if one of the parties has opted out under that Article? Does it
necessarily involve disputed sovereignty over land territory so that even
compulsory conciliation is excluded? Or is it a dispute about entitlement
to an EEZ under Part V and Article 121(3) of the Convention? If it is the
last, it is not excluded from compulsory jurisdiction under either Article
297 or 298. Much may thus depend on how our hypothetical dispute is put.
If it is misuse of fisheries jurisdiction powers within the EEZ then it will
surely be excluded under Article 297. But if it is an invalid claim to an EEZ
contrary to Article 121(3) then it would appear not to be excluded. But
suppose, instead, that it is reformulated as a claim that on equitable
grounds the island or rock should be given no weight as a basepoint in a
delimitation under Article 74? Primafacie this appears to be caught by
Article 298(1). It is not necessary for present purposes to answer these
questions, but they should suffice to show that everything turns in practice
17. Arts.27-32. Art.30 is summarised infra n.24. Art.32 imports the same exclusions from
compulsory jurisdiction as are found in Art.297(3) of the Convention.
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not on what each case involves but on how the issues are formulated. Formulate them wrongly and the case falls outside compulsory jurisdiction.
Formulate the same case differently and it falls inside. So much for Lord
Atkin's forms of action clanking their venerable chains to ensnare the
unwary."
The third problem arises at the outer margins of maritime boundaries.
Suppose Canada and France are in dispute over their continental shelf
boundary, as they were in the St Pierreand Miquelon Arbitration.Suppose

further that their dispute extends beyond 200 miles to the outer limit of the
geological shelf where it abuts on the deep seabed. Although it is for each
State to determine for itself where the outer limit of the shelf lies, the
Convention requires this to be done on the basis of recommendations
made by the Commission on the Limits of the Continental Shelf.' 9 It further provides: "The actions of the Commission shall not prejudice matters
relating to delimitation of boundaries between states with opposite or
adjacent coasts."2 ' The precise effect of these provisions is a matter of
debate, but the possibility does exist of a State making a shelf claim which
does not comply with Article 76 of the Convention or with the recommendations of the Commission on the Limits of the Continental Shelf. The
possibility also exists of another State also claiming some of the same area
as part of its shelf. Is this a maritime boundary dispute between two States
subject potentially to compulsory jurisdiction of a court or tribunal under
Part XV of the Convention unless either party has opted out under Article
298? Or is it a dispute concerning the boundary between the shelf and the
deep seabed and involving two States and the international community?
In the St Pierreand Miquelon Arbitration the tribunal refused to delimit

the maritime boundary between Canada and France beyond 200 miles on
the ground that it was not competent to carry out a delimitation affecting
the rights of a party which was not before it-i.e. the international community as represented by the ISBA 2 -and it confined itself to dealing

18. United Australia Ltd v. Barclays Bank Ltd [19411 A.C. 1,29: "When these ghosts of the

past stand in the path ofjustice clanking their medieval chains the proper course for the judge
is to pass through them undeterred."
19. Art.76(8) and Annex II. Art.7.
20. Annex 11,
Art.9. See also Art.76(10) and Art.134(4). "The phrase 'matters relating to
delimitation of boundaries' emphasizes that the Commission is not to function in determining, or to influence negotiations on, the continental shelf boundary between states with overlapping claims... It also indicates that the Commission is not to be involved in any matters
regarding the determination of the outer limits of a coastal state's continental shelf where
there is a dispute with another state over that limit. The Commission's role is to make recommendations on the outer limits of a coastal state's continental shelf, not to be involved in
matters relating to delimitation of the continental shelf between States": M. Nordquist (Ed.),
UNCLOS 1982 Commentary, Vol.11 (1993), p.

21. (1992) 95 I.L.R. 645, paras.75-82.
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only with the bilateral issue of delimitation between the two States within
the 200-mile EEZ. But where the deep seabed begins is not an abstract
question: it can be answered only by reference to the outer limit of the
continental shelf, which itself is determined by criteria which may include
distance from the coastal State. The question then is: which coastal State?
Only a delimitation will answer that issue where two States are potentially
in contention. Thus where the deep seabed begins may depend first on
how the shelf is delimited." Since neither the ISBA nor the Commission
on the Limits of the Shelf has any competence to delimit the boundary
between the shelf and the seabed, it may well be erroneous to say, as in the
St Pierreand Miquelon Arbitration,that there are in effect three parties to

this sort of dispute. But, if there are three parties, who has jurisdiction
over them? The ISBA cannot be a party to compulsory jurisdiction proceedings in the International Court or the ITLOS under Part XV and cannot intervene in such proceedings regardless of the forum, because it is not
a State. It can be a party, as can States, to a case under the Seabed Disputes
Chamber's compulsory jurisdiction, but the Chamber has no compulsory
jurisdiction to effect a maritime boundary delimitation or to determine
the outer limit of the shelf, because neither matter involves the interpretation or application of Part XI.23 At most the Chamber could be asked to
give an advisory opinion under Article 191 on those aspects of the dispute
which fell within the scope of the Seabed Authority's activities. Thus, if
put in three-party terms this is not capable of being a compulsory jurisdiction case at all: it can be dealt with in all its aspects only by consent of all
parties either in arbitration or before the ITLOS.
D.

Compulsory and ConsensualJurisdiction:the Reality of UNCLOS

From what we have seen so far the reality of UNCLOS is that its provision
for compulsory binding settlement of disputes is less impressive and comprehensive than it might seem at first sight. The most significant areas
where the commitment to compulsory settlement is unequivocal are freedom of navigation and protection of the marine environment. The former
is consistent with the Convention's general treatment of navigation interests and the strong lobbying of the maritime powers. The latter remains a
novelty among even the most ambitious of environmental treaties, where
compulsory conciliation is usually the most the parties are prepared to
agree on. However, the main reason for such a strong regime in this
22. For analysis of this problem see D. M. McRae, "The Single Maritime Boundary: Problems in Theory and Practice", in E. D. Brown and R. Churchill (Eds), The UN Convention on
the Law of the Sea: Impact and Implementation (1987), p. 2 2 5 .
23. Art.187. However, it might possibly be argued that the ISBA would have authority to
bring proceedings by virtue of Art.187(b)(i), on the basis that a shelf claim which does not
comply with Art.76 is a violation of Art.137 of Part XI.
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Convention is once again the need to protect navigation from excessive
interference on environmental grounds by coastal States, so this novelty is
perhaps also less than it seems.
Elsewhere, and especially on those issues where disputes have been
most numerous-fisheries and boundaries-we can see that the fragmentation resulting from the salami-slicing of issues leaves a largely empty
shell which can be filled only if the parties agree on consensual submission
of the dispute to whatever forum they choose. This does not mean there
will be no cases on the Convention before international tribunals-all the
arbitrations and most of the International Court's cases which have dealt
with law of the sea issues until now have been cases of consensual, not
compulsory, jurisdiction. Rather, it does remind us not to exaggerate the
significance of compulsory jurisdiction in the judicial settlement of disputes. But it points also to a further level of fragmentation into compulsory and consensual forms of jurisdiction. The consequences of this can be
seen clearly when we turn to the ITLOS.
III.

THE INTERNATIONAL TRIBUNAL FOR THE LAW OF THE SEA

A.

ConsensualJurisdiction of the ITLOS

Given that its compulsory jurisdiction is limited and that there is little
prospect of seabed mining, some critics, including Judges Guillaume and
Oda, have suggested that the Tribunal will have little to do. Nevertheless,
it is important to remember that, although its primary purpose is to exercise compulsory jurisdiction over questions of interpretation and application of the 1982 Convention and other related agreements,24 the ITLOS
is not confined to deciding such matters. Because it also possesses a consensual jurisdiction, the possibility also exists of it taking on other matters.
How broad this consensual jurisdiction may be is an unsettled question
which can be answered in practice only by the Tribunal itself. Article 21 of
the Statute of the Tribunal merely provides: "The jurisdiction of the

24. Related agreements under which compulsory jurisdiction may exist include the 1995
Agreement on Straddling and Highly Migratory Fish Stocks, Art.30 of which applies the
provisions of Part XV of the Convention mutatis mutandis to disputes concerning interpretation and application of the Agreement or of any subregional, regional or global fisheries
agreement relating to straddling or highly migratory stocks; and the 1994 Agreement on the
Implementation of Part XI of the UNCLOS 1982, Art.2 of which provides for the Convention and the Agreement to be read as a single instrument and by implication would seem to
import the dispute settlement procedures of Part XI. Ss.6 and 8 of the Agreement also do so
explicitly for those matters to which they relate.
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Tribunal comprises all disputes and all applications submitted to it in
accordance with this Convention and all matters specifically provided for
in any other agreement which confers jurisdiction on the Tribunal." This
can be read as a broad basis for consensual jurisdiction, whether under
other treaties, or by ad hoc agreement of the parties to a dispute, but how
broad depends on which among several possible interpretations is
preferred.
1. UNCLOS and related disputes
Article 21 of the Statute should certainly be sufficient to enable the parties to refer any dispute concerning the 1982 Convention and related
agreements to the Tribunal, including those which fall wholly or partly
outside the provisions on compulsory jurisdiction. This conclusion is
reinforced by Article 280, which emphasises the freedom of parties to
agree at any time to settle a dispute concerning the Convention by any
peaceful means of their own choice, and Article 299, which preserves the
right of the parties to agree to submit to the Convention's procedures matters otherwise excluded from compulsory jurisdiction by Article 297 or
298. In practice, as we have seen, it is quite likely that many fisheries and
boundary disputes will have to be or will be more satisfactorily dealt with
by consent before the ITLOS or some other forum rather than under compulsory jurisdiction, because of the problem of "salami-slicing" referred
to earlier. Moreover, Article 22 of Annex VI also allows parties to treaties
already in force and which concern the subject matter of the Convention
to submit disputes arising under these treaties to the Tribunal by agreement. Such treaties would include the 1972 London Dumping Convention
and the 1973/78 MARPOL Convention. Both the 1995 Straddling Fish
Stocks Agreement and the 1993 Agreement on Compliance by Fishing
Vessels also allow the parties by agreement to refer disputes to the
ITLOS, the International Court or arbitration.25
2. Law of the sea cases
The Tribunal's consensual jurisdiction also appears broad enough to
include disputes concerning the law of the sea that are governed by customary law rather than by the Convention. Although the Tribunal is
required by Article 293 to apply the Convention and other rules of international law not incompatible with it, unless the parties agree that the case
be decided ex aequo et bono, this applies only to the Tribunal's

25. Art.9 of the 1993 Agreement to Promote Compliance with International Conservation and Management Measures by Vessels on the High Seas provides for parties to a
dispute to refer it by agreement to ITLOS, the ICJ or arbitration. The possibility of consensual references under the 1995 Agreement on Straddling Fish Stocks would seem to be
implicit in Arts.27-32 of that Agreement.
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compulsory jurisdiction and does not determine the applicable law in consensual cases. In arbitration, and before the International Court, the
parties already possess significant freedom to determine their own choice
of law and there is no obvious reason why a similar freedom should not
exist for cases taken to the Tribunal by agreement of the parties. Nor can it
be suggested that the judges of the Tribunal will lack the requisite expertise to decide cases based on customary law. There is thus no obvious reason why it should not function as a specialised court for all law of the sea
cases, if that is what the parties to a dispute desire.
3.

Generalinternationallaw disputes

Can the Tribunal do more? Has it the power to decide issues having
nothing to do with the law of the sea? Although it might be argued that it
was never intended for the Tribunal to be a court of general jurisdiction,
the Convention provides little warrant for confining the Tribunal's consensual jurisdiction to law of the sea cases. It is true that Article 288 limits
compulsory jurisdiction to cases concerning the interpretation or application of the Convention or of any "internationalagreement related to the
purposes of the Convention", but no comparable restriction is found in
the Statute of the Tribunal (Annex VI). There, as we have seen, in
addition to matters provided for in the Convention, Article 21 confers
jurisdiction on the Tribunal over all matters provided for in "any other
agreement". The implication of this difference in wording appears to be
that an "agreement" need neither be a treaty nor need it relate to the
purposes of the Convention. Moreover, even in compulsory jurisdiction
cases, the Tribunal may have to decide matters of general international
law that are not part of the law of the sea, and Article 293(1) allows for
this.2 6 Nor is there any neat division between a law of the sea case and
other types of dispute. In some cases the delimitation of a maritime
boundary may necessarily require a decision concerning disputed sovereignty over land, for example where an island is used as a basepoint for an
EEZ or continental shelf claim. While parties to the Convention do have
the option of excluding such disputes from compulsory jurisdiction under
Article 298(1), the implication must be that, where this option is not exercised, a tribunal, including the ITLOS, may if necessary deal with both the
land and the maritime dispute. If this is so in compulsory cases, there is no
reason why the same should not also hold true in consensual cases, where
the parties may also wish to have a land and maritime boundary delimited
in the same proceedings, as in the Land, Island and Maritime Frontier
Case or the Dubai-Sharjah Arbitration. If they can do so before the

26. "A court or tribunal having jurisdiction under this section shall apply this Convention
and other rules of international law not incompatible with this Convention."
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International Court or in arbitration, why should they not also have the
ability to use the ITLOS instead?
Thus, the broadest view of the Tribunal's consensual jurisdiction is that
it may hear any case brought to it by the parties to a dispute, regardless of
whether any law of the sea issue is involved. It is worth reiterating that
nothing in the Statute prevents the Tribunal's jurisdiction evolving in this
way, nor does the concept of admissibility provide any necessary limits to
the type of case it may decide. While it might be argued that to allow the
Tribunal to decide cases under general international law is to encroach on
the International Court's primacy as principal judicial organ of the United
Nations, the implication of a hierarchical relationship between the two
courts finds no explicit echo in the Convention. Once again one has to
pose the question: if the parties to such a dispute wish to take it to the
ITLOS, rather than to the Court, why should they not be allowed to do so?
The potential does exist therefore for the ITLOS to become a real competitor with the Court, not merely in law of the sea cases but more generally. Merely because there may be no seabed mining disputes, or no
compulsory jurisdiction cases, does not mean that it need have no work.
That being so, it is important to consider what factors might influence the
parties to a dispute in their choice of judicial forum and, in particular, why
they might prefer the ITLOS.
B.

Why Choose the ITLOS?

There are three main factors which may influence a choice between the
ITLOS and the International Court. Most obviously, the composition of
the Tribunal is different. The judges must have "recognised competence
in the field of the law of the sea" 2. 7They may thus have greater expertise in
that area than some judges of the Court; equally some of the ITLOS
judges may carry less weight as general international lawyers, but both
points will depend entirely on who is elected to each body. It is evident
from the first ITLOS election, held in August 1996, that the geographical
basis of the Tribunal's membership and the greater number of judges have
given developing States more prominence than they possess in the
Court.28 This difference in composition might affect the Tribunal's outlook and the outcome of cases, but this possibility is essentially speculative
27. Annex VI, Art.2.
28. Annex VI, Art.2(2) provides for representation of the principal legal systems and
equitable geographical representation. At the first election it was decided that 5 seats would
be allotted to Africa, 5 to Asia, 4 to Latin America and the Caribbean, 4 to Western Europe
and others, and 3 to Eastern Europe. Judges elected in 1996 are: AkI (Lebanon), Anderson
(UK), Caminos (Argentina), Eiriksson (Iceland), Engo (Cameroon), Kolodkin (Russia),
Laing (Belize), Marotta (Brazil), Marsit (Tunisia), Mensah (Ghana), N'Diaye (Senegal),
Nelson (Grenada), Park (South Korea), Rao (India), Treves (Italy), Vukas (Croatia),
Warioba (Tanzania), Wolfrum (Germany), Yamamoto (Japan), Yankov (Bulgaria), Zhao
(China).
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at present. The suggestion of different outcomes may also do less than
justice to the influence of judges from developing States in the present
Court and to that Court's general sensitivity to the interests of developing
States.
A second possible comparison is procedural, but here the advantages
are more doubtful. In many respects, including the power to sit in chambers, to hear third-party intervention, and to grant interim measures of
protection, the Tribunal is very similar to the International Court.2 9 The
Tribunal's judgments are binding in the same way as the Court's, ' but
they are not enforceable under Article 94(2) of the UN Charter. The
possibility that the Tribunal will hear more cases and decide them more
quickly than the Court has so far been able to do is again a speculative
potential advantage, which depends entirely on how the Tribunal organises its business and the resources available to it. With 21 judges, of whom
all save the President are part-time, it may not be easy for it to act more
expeditiously than the full-time Court.
Third, in consensual cases there is potentially wider access to the Tribunal than to the Court, where contentious cases can involve States only
and where international organisations are subject to judicial review only
in advisory proceedings which they have initiated, or indirectly in the
course of inter-State cases." Access is probably the most significant difference between the Court and the ITLOS: precisely who has standing
before the Tribunal is a controversial question, however, and is considered below.
These comparisons do show that in contentious cases the ITLOS will
enjoy some advantages over the Court; clearly where the parties are not
States the Court is not an option at all. In other situations the benefits, if
any, will become apparent only after the Tribunal has begun to operate.
C. Access to the ITLOS: JurisdictionRatione Personae
As Sir Robert Jennings has observed elsewhere,32 the International
Court's narrow jurisdiction rationepersonae reflects a conception of participation in the international legal system that is now 75 years old,
increasingly anomalous, and out of step with contemporary international
society. Other international tribunals, including those concerned with
human rights,33 commercial and investment disputes,-4 international
29.
30.
31.
32.

Art.290 and Annex VI, Arts.15, 25, 31,32.
Annex VI, Art.33.
ICJ Statute, Art.34.
R. Y. Jennings, "The ICJ After 50 Years" (1995) 89 A.J.I.L. 493.

33. European Convention on Human Rights and Freedoms, Art.25; American Convention on Human Rights, Art.44.
34. 1965 Convention on the Settlement of Investment Disputes between States and
Nationals of Other States.
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claims,35 or the European Community have adopted broader rules on
access and allow participation by private parties and, where necessary,
international organisations. The same is true of the International Tribunal
for the Law of the Sea, although here the position is more complex and the
answer to the question who may be involved in proceedings before the
Tribunal will vary according to the context. Three categories of disputes
must be distinguished.
1. Proceedingsbefore the Seabed Disputes Chamber under PartXI
As we have seen it proved necessary to give the Seabed Disputes Chamber compulsory jurisdiction over the wider range of entities potentially
involved in disputes concerning Part XI of the Convention: States, State
enterprises and private contractors involved in seabed mining, and the
36
ISBA.
2.

Proceedingsbefore a court or tribunalunder Part XV

The procedures provided for in Part XV are, unlike Part XI, open only
to States parties, as provided in Article 291, but it should be noted that the
term "States Parties", as used throughout the Convention, is given an
extended definition by Article 1(2)(2). 7 In addition to States, it also
includes those self-governing associated States and territories entitled to
participate in the Convention under Article 305, and those international
organisations whose participation is made possible by Annex IX, principally the European Community. All these entities are therefore entitled
to be parties to proceedings before the ITLOS, or arbitration. For the
European Community this is a significant advantage, since it remains
unable, even within the terms of the Convention, to participate in cases
before the International Court."
3.

Proceedingsbefore the ITLOS under other agreements
Article 20(2) of Annex VI provides that:
The Tribunal shall be open to entities other than States Parties in any case
expressly provided for in Part XI or in any case submitted pursuant to any
otheragreement conferring jurisdiction on the Tribunal which is acceptedby
all the parties to that case [emphasis added].

35. See D. Caron, "The Nature of the Iran-US Claims Tribunal and the Evolving Structure of International Dispute Resolution" (1990) 84 A.J.I.L. 104; W. Mapp, The Iran-US
Claims Tribunal(1993); J. Crook, "The UN Claims Commission" (1993) 87 A.J.I.L. 144 and
1992 UN Claims Commission Report (1992) 31 I.L.M. 1018.
36. See Art.187.
37. See also Art.l(2) of the 1995 Agreement on Straddling and Highly Migratory Fish
Stocks.
38. See Annex IX, Art.7.
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Significantly, and unlike Article 291, this provision does not limit access
only to States parties. Nor, when used in Article 20 of the Annex, is the
term "entity" defined only by reference to those listed in Article 187 of
Part XI, as it is when used in Article 37 of the Annex (dealing with access
to the Seabed Disputes Chamber).
Moreover, like Article 21 of the Annex, 9 Article 20(2) uses the word
"agreement" without further qualification, suggesting not only that it
need not be a treaty, but that the parties to it do not have to have the
capacity to conclude treaties.
Herein lies the basis for believing that the ITLOS is open to a potentially wider range of parties, including international organisations, nongovernmental organisations, and other entities which are not States or
whose international status is doubtful, such as Taiwan. Indeed, there
seems no reason why "fishing entities", to which the 1995 Agreement on
Straddling and Migratory Fish Stocks 4" applies, should not fall under the
terms of Article 20(2). On this reading of Article 20, access to the Tribunal
in non-compulsory jurisdiction cases is primarily a matter for the parties
to the dispute to determine; provided they can agree on giving it jurisdiction, the Tribunal will have the necessary competence, unlike the International Court, to hear whatever parties choose to appear before it.
Views may differ on whether this is a strained reading of Annex VI or
whether it corresponds with the intention of the drafters. But it does make
considerable sense to allow the Tribunal to accept cases which parties to
the dispute want it to hear, even if they are not States. This is already
possible in arbitration, 4 and before other international tribunals. Given
that the International Court cannot hear such cases without amendment
of its Statute, and that this seems unlikely to happen soon, however desirable it may be in theory, it would be a beneficial advance for the Tribunal
to be more broadly accessible. Indeed, in the case of "entities" such as
Taiwan, the advantages of broader access are obvious, since this would
provide a means of enabling Taiwan, or other disputed entities, to appear
before an international tribunal without having to resolve the question of
their Statehood or legal status, and without any implied recognition by the
other party.
In contrast, it is difficult to see what would be gained by constraining the
Tribunal's general jurisdiction to an outmoded view of participation in the

39. Supra Part III.A.3.
40. Art.1(3).
41. Even NGOs can be parties to international arbitration with States: see the Rainbow
WarriorArbitration (Greenpeace v. France). For details see C. Gray and B. Kingsbury,
"Developments in Dispute Settlement: Inter-State Arbitration Since 1945" (1992) 63
B.Y.I.L. 104, n.39.
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international legal system. It could not plausibly be argued that a narrow
definition of access is necessary to give effect to the purposes of the Convention; on the contrary, as we saw at the beginning of this article, a more
inclusive view of participation in the legal process will help reduce the
risks of fragmentation and maintain the unity of international law. From
this perspective the International Court's narrow jurisdiction rationepersonae may be seen to pose more of a risk of fragmentation than does the
proliferation of tribunals.
IV.

CONCLUSIONS

IT is evident both that States do have a wide choice of forum for the settlement of disputes arising under the 1982 UN Convention on the Law of the
Sea and that the creation of the International Tribunal for the Law of the
Sea has significantly widened the choice for the settlement of disputes in
general international law, not only for States but for other entities also. It
remains too early to assess how far competition between different international tribunals will promote the settlement of disputes, or whether it
will fragment either the substantive law of the sea or international law in
general. While there is a risk in the proliferation of international tribunals,
the evidence so far suggests that a choice of forum is more beneficial than
harmful.
It is also clear that while in certain respects the integrity of the 1982
UNCLOS as a universal code for the law of the sea is to some extent protected by the Convention's provisions on dispute settlement, the exceptions from the general principle of compulsory jurisdiction are such that
procedural fragmentation is inevitable and will lead in practice to greater
emphasis on consensual rather than compulsory settlement. In many of
the most contentious cases likely to arise under the Convention the practical situation is thus little different from what prevails at present. Those
who have to advise governments on the settlement of complex maritime
disputes governed by the 1982 Convention will thus find that a certain
amount of ingenuity may be needed to formulate a case that falls squarely
within any form of binding compulsory jurisdiction.
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An Act

To provide for the management, conservation, protection
of fisheries and marine resources, and protection
of the marine ecosystems

PART I — PRELIMINARY

ENACTED by the Parliament of Mauritius, as follows —

1. Short title

This Act may be cited as the Fisheries and Marine Resources Act 1998.
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2. Interpretation
In this Act—
“accessory” means any equipment used on a boat or vessel;

(a)

authorised to receive, and capable of responding to, any legal process
issued in Mauritius against his principal;

appointed by an owner or operator of a vessel operating under a licence
issued under this Act; and

agent” means a person in Mauritius who is —

(b)

“bait gear” means a gear used for catching fish to be used as bait on such terms
and conditions as the Permanent Secretary may approve and bearing an
approved identification mark;

within or adjacent to the sea, and
enclosed by a weir or dam through which the sea flows and reflows;

“barachois” means a pond —
(a)
(b)

“boat” means a raft or watercraft not exceeding 20 metres in length overall used,
intended to be used and capable of being used for fishing;
“canard net” means a net—
(a)
which is used in conjunction with a large net for catching
mullets; and
(b)
which does not exceed 100 metres in length and 5 metres in width; and
(c)
which is made by several layers of nets fitted with poles to maintain the
whole net afloat on the surface of the water; and
(d)
the meshes of any of the layers of which measure not less than 9
centimetres when stretched diagonally;

(a)

in the shape of a bag with meshes of any size; and

“carlet net” means a net—

(b)

the mouth of which is kept open by a hoop not more than one metre in
diameter;

“continental shelf’ means the continental shelf of Mauritius;
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“explosive” has the same meaning as in the Explosives Act;

a shell or a coral;

“fish” means —
(a)
an aquatic organism, other than a bird; or
(b)

(a)

an object which floats naturally; and to which a device
has been placed to facilitate its location;

a device placed in water to attract fish; or

“fish aggregating device” means —

(b)

(a)

any fresh, prepared, processed or frozen fish products;

an aquatic organism or part of an aquatic organism; or

“fish product” means

(b)

(a)

which has been approved as such under section 10;

where fish farming or fish culture is carried out; and

“fish farm” means a pond, tank, barachois, a fish hatchery or any other place —

(b)

(a)

means—
(i)
catching;
(ii)
collecting;
(iii) killing; or
(iv) destroying,
a fish by any method; and

“fishing” —

(b)

includes —
(i)
searching for fish for the purpose of catching, killing or destroying
the fish;
placing, searching for or retrieving a fish aggregating device;
(ii)

“fish landing station” means an area so prescribed under section 23 (1);

“foreign boat” means a boat which —
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(b)

(a)
has not been registered under section 42;

is engaged in fishing; and

“foreign vessel” means a vessel other than a Mauritian vessel;
“gear” means a net, a line, a hook, a lure, or a device used for
fishing;

(b)

(a)

is made up of square meshes measuring not less than 11 centimetres
when stretched diagonally;

does not exceed 250 metres in length and 2.5 metres in width; and

is set for catching fish;

“gill net” means a net which —

(c)

“identification mark” means a mark assigned to a net or fishing
boat or gear by the Permanent Secretary;
“implement” means a device used or intended to be used for fishing;
“landing net” means a net in the form of a bag having —
(a) meshes of any size;
(b) hoop measuring not more than 50 centimetres in diameter and fitted with a
handle;

(a)

is made up of square meshes measuring not less than 9 centimetres
when stretched diagonally;

does not exceed 500 metres in length and 2.5 metres in width; and

“large net” means a net which —

(b)

(b)

(a)

one or more persons who are citizens of Mauritius;

a statutory corporation in Mauritius;

the State of Mauritius; or

“Mauritian vessel” means a vessel which is wholly owned by —

(c)
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(d)

a company, society or other association —
(i)
incorporated or established under the laws of Mauritius; and
(ii)
of which at least 50 percent of the shares carrying voting rights are
held by the State of Mauritius, a statutory corporation or a citizen
of Mauritius;

(b)

(a)

areas where Mauritius has traditional or historic rights as may be
determined under the Maritime Zones Act;

the exclusive economic zone; and

the territorial waters;

“Mauritius waters” includes —

(c)

“Minister” means the Minister to whom the subject of fisheries and marine
resources is assigned;

“net” means a net which is used or intended to be used for fishing;

“officer” means—
(a)
a Fisheries Officer;
(b)
a Police Officer;
(c)
a National Coast Guard Officer;
(d)
a Customs Officer;
(e)
a Forest Officer;
(f)
a Health Inspector;
(g)
a Veterinary Officer;
(h)
an Enforcement Officer of the Ministry of Industry and Commerce; or
(i)
a person appointed by the Permanent Secretary;

(a)

the person in charge of a boat;

the master or other individual on board a vessel who is in charge of that
vessel; or

“operator” means —

(b)

“ornamental fish” means live fish kept in an aquarium, a tank, pond or a container
for decorative or display purposes and not intended for release;

“owner” in relation to a vessel —
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(b)

(a)

means a person who owns the vessel; and

(b)

(a)

is mounted on 2 handles and fitted with weights;

is fitted with a hoop measuring not more than
50 centimetres diametrically or diagonally; or

is used for catching shrimps; and

which—

(a)
with 2 arms not exceeding 10 metres each;

not exceeding 15 metres in length and 12 metres in width;

receive, handle, process, store or transport catches; or

(a)

includes areas of marine water.

means an area of marsh whether —
(i)
natural or artificial; or
(ii)
permanently or temporarily with water which is static or flowing,
brackish, or salty; and

PART II
MANAGEMENT OF FISHERIES AND MARINE
RESOURCES

(b)

“wetland” —

“vessel” means a vessel used for fishing other than a boat;

“underwater fishing” means fishing by diving or with the of a snorkel, flippers,
goggles or similar equipment;

“undersized fish” means a fish the size of which is less than the size prescribed
for that species of fish;

“toxic fish” means a fish listed in the Schedule;

“territorial waters” means the territorial waters of Mauritius as defined in the
Maritime Zones Act;

(c)

(b)
which is made up of square meshes measuring not less than 9
centimetres when stretched diagonally; and

(a)

refuel or supply fishing vessels; or

(a)

the Minister, who shall be the Chairperson;

A Consultative Committee shall consist of—

(b)

The Minister may set up such Consultative Committees as he thinks fit —
(a)
for discussions and advice on matters of general policy relating to
fisheries and marine resources;
for inquiring into matters relating to fisheries and marine
resources.

Consultative Committees
(1)

(2)
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3.

includes —
(i)
a charterer, whether bareboat, time or voyage; and
(ii)
a person who acts in the capacity of a charterer; (iii) a party upon
whom control over the destination,
function or operation of the vessel is conferred
under a management agreement or a similar agreement;

“pass” means a passage through the reefs and includes the entrance
to any harbour, bay or creek;

(c)

which is used in conjunction with a large net;

“pocket net” means a net —

(d)
“poisonous substance” means any substance likely to kill, stun
or injure any fish or damage or pollute aquatic ecosystems;

(b)

support fishing operations;

“related activity” in relation to fishing, means the operation of a mother ship or
vessel in conjunction with fishing operations in order to —

(c)

“sell” includes —
(a)
hawk;
(b)
expose for sale;
(c)
keep for sale;
(d)
offer for sale; and
(e)
convey or consign for the purpose of sale;
“shrimp net” means a net in the form of a bag not exceeding 2 square metres
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4.

(4)

(3)

No member of the Consultative Committee, other than the representative
of a Ministry, shall be deemed to hold a public office by virtue only of his
appointment as member.

The Chairperson of a Consultative Committee may co-opt at a meeting
any person who, in his opinion, may assist the Committee on the subject
under deliberation at that meeting.

Where the Minister is unable to attend a meeting of the Consultative
Committee, he shall designate a member to chair the meeting.

such other person as the Minister may appoint.

(5)

A member of the Consultative Committee shall be appointed by the
Minister on such terms and conditions as he may determine.

(b)

(6)

Production of information —

a boat measuring more than 10 metres in length; or

The operator of —
(a)
a vessel,

(4)

(3)

(2)

Where an undertaking has been given under subsection (4). the officer
shall forward the undertaking to the agent.

Where the operator of a foreign vessel is required to submit information
under subsection (2) and that information is not readily available, the
operator shall submit an undertaking on an approved form to that effect.

Where an operator is required to produce any information under
subsection (2), the operator shall submit the information to the officer in
an approved form.

An officer may require the operator of a boat or vessel to produce such
information as he may require for the-purposes of this Act.

(1)

(b)

shall keep a record in such form as may be approved by the Permanent

(5)

Secretary.

(6)

The agent shall, within 15 days of receipt of the undertaking, submit the
information to the Permanent Secretary on an approved form.
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5.

d

The Minister may by regulations exempt the operator of a boat of a length
of less than 10 metres from the provision of this section.

An officer who receives any information under this Act shall not use or
disclose those information except for the purposes of this Act.
(8)

Any person who contravenes subsection (1) shall commit an offence.

(7)

(9)

Every fisherman shall be registered with the Permanent Secretary.

Registration of fishermen
(1)

Where an application is made under subsection (2), the Permanent
Secretary may register the fisherman subject to such terms and conditions
as he may determine.

A fisherman wishing to register himself under subsection (1) shall make an
application to the Permanent Secretary in such form as may be approved.
(3)

The Permanent Secretary shall issue to a fisherman registered under this
section—

(2)

(4)

(a) a Fisherman Registration Card;
(b) a Fisherman Continuous Record Book;
(c) a Trainee Fisherman Continuous Record Book; or
(d) such other document as the Permanent Secretary deems
fit.

(1)
No person shall place, throw, discharge or cause to be placed,
thrown or discharged into Mauritius waters or into a river, lake, pond, canal,
stream or tributary any poisonous substance.

No person shall cut, remove, damage or exploit a mangrove plant or part of
a mangrove plant except with the written approval of the Permanent
Secretary.

Marine protected areas

(4) Any person who contravenes subsection (1), (2), or(3) shall commit an
offence.

(3) No person shall place, construct or cause to place any structure within
Mauritius waters except with the written authorisation of the Permanent
Secretary.

(2)

6. Protection of the aquatic ecosystem

7.

C:\My Documents\Acts1998\No. 22-THE FISHERIES AND MARINE RESOURCES ACT 1998.doc

8.

e

(1)

(2)

(3)

(b)

(a)

any wetland,

any land associated with Mauritius waters; or

an area of Mauritius waters including the seabed underlying such
waters;

Notwithstanding the Wildlife and National Parks Act 1993, the Minister
may by Proclamation declare —

(c)
to be a Marine Protected Area.

(b)

(a)

a Marine Reserve.

a Marine Park; or

Fishing Reserve;

A Marine Protected Area may be designated as—

(c)

(a)

the carrying out of certain activities subject to certain conditions;

the prohibition of certain activities;

The Minister may by regulations, prescribe measures for the protection,
conservation and management of a Marine Protected Area, including —

(b)

(1)

The Permanent Secretary shall be responsible for the management of the
Fund.

There is established for the purposes of this Act a Marine Protected Area
Fund.

Marine Protected Area Fund

(2)

(3) The Fund shall consist of —
(a)such sums of money as may be appropriated
by the National Assembly for any of the purpose
of this Act;
(b)any grant or donation made to the Fund;
(c)the proceeds of sale of any produce;
(d)any money that is payable under this Act
including all fees, rent and other charges
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(4)

arising from the authorised use of the marine parks and
reserves;
(e)any fee payable in respect of the use of marine
resources other than fishing.

The assets of the fund shall be applied towards the payment of expenses
which may be incurred in the management of a Marine Protected Area.

(b)

the prohibition of fishing of a specific —

Any person who fails to comply with any regulations made under
subsection (1) shall commit an offence.

(1)

A person who wishes to run a fish farm shall make an application to the
Permanent Secretary in an approved form.

No person shall run a fish farm unless he has an authorisation from the
Permanent Secretary.

PART III - FISH FARMING

(2)

The Permanent Secretary may approve the application on such terms and

Fish farming

(2)

(e) the prohibition of an activity likely to disturb the marine
ecosystems and habitats.

(d) schemes for setting and allocation quotas and for limiting
entry into all or specified fisheries;

(c)conditions to be attached to possession,
manufacture, purchase of any gear;

of fish;

(ii) size; or
(iii) gender,

(i) species;

g

(a)the prohibition of fishing by certain means, in
certain areas and or during certain periods;

(1) The Minister may by regulations prescribed measures for the protection,
conservation and management of fisheries and marine resources
including —

9. Conservation measures

f

10.

(3)
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11.

(4)

conditions as he deems fit subject to the applicant being granted, where
applicable, an Environment Impact Assessment licence under the
Environment Protection Act 1991.
Any person who contravenes subsection (1) shall commit an offence.

a full description of the fish farm;

(b)
the name of the operator; if any; and
(c) such other particulars as the Permanent Secretary may
require.

(a)

The owner or lessee of a fish farm shall cause it to be registered with the
Permanent Secretary and shall, for the purposes of the registration,
provide to the Permanent Secretary —

Registration of fish farm
(1)

(2)

A person, who is a party to a sale or transfer of a fish farm shall, within 14
days after the sale or transfer, give notice of the sale or transfer to the
Permanent Secretary.

12. Exemptions
The Minister may, by regulations, provide for the exemption of any fish farm from
the requirement of sections 1O and 11 depending on the size and scale of the
fish farm.

(3)

(b)

(a)

take such other measures as may be required.

disinfect the fish farm; and

remove and destroy any fish affected by the disease.

No person shall —

Prohibited fishing methods

CONTROL OF FISHING ACTIVITIES

PART IV

(c)

Where the Permanent Secretary is satisfied that a fish farm has been
affected by a disease, the Permanent Secretary may direct the owner or
lessee to—

(2) The Permanent Secretary may direct the owner or the lessee to take such
measures he considers appropriate to control the outbreak and prevent
further spread of the disease.

(1) Where there is an outbreak of disease in a fish farm, the owner or lessee of
the fish farm shall within 24 hours of the outbreak inform the Permanent
Secretary of such outbreak.

15. Disease outbreak

16.

(1)

(a)
(b)
(c)

one of the means or methods set out in paragraphs
(a) and (b); or

fish with a gunny bag, canvas, cloth, creeper leaf or herb
fish with lime or poisonous substance, a speargun or an explosive;
have in his possession or control an article mentioned in
paragraph (a) or(b) for the purposes of fishing;
have in his possession any speargun or part thereof except with
the approval of the Permanent Secretary;
land, sell or have in his possession any fish which he knows or
has reason to believe has been caught by—
(i)

any other illegal means.

Where an article specified in paragraph (1) (a) and (b) is found on board a
fishing boat or vessel, it shall be presumed to be intended for use for
fishing.

(ii)
(2)

Any person who contravenes subsection (1) shall commit an offence.
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(3)

(e)

No person shall fish in any fish farm unless authorised to do so in
writing by the owner or lessee.

(1)

Any person who contravenes subsection (1) shall commit an
offence.

(d)

(3)

(2) Notwithstanding section 30(l), the Permanent Secretary may, under such
terms and conditions as he may think fit, authorise the use of any
net or implement for fishing in a fish farm.

13. Fishing in fish farms

(1)

14. Management of barachois
The Permanent Secretary may direct the lessee of a barachois to take
measures, in accordance with fish farming practices, for the purpose of
improving the yield in a barachois.

(2) The lessee of a barachois shall implement any measure which he is directed
to take under subsection(1).
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17.

18.

Subject to subsection (2), no person shall carry out underwater fishing
without the written authorisation of the Permanent Secretary.

Prohibition of underwater fishing
(1)

The Permanent Secretary shall not authorise underwater fishing except
—
(a)
(b)
(c)

Any person who contravenes subsections (1) and (2) shall commit an
offence.

for scientific purposes; or
for the purpose of catching ornamental fish; and
in accordance with such terms and conditions as may be
determined by him.

(2)

(3)

(a)

(b)

(ii)

(i)

1 October in a year to the last day of February of the
following year.

1 May to 31 July in a year;

a large net or a gill net from 1 October in a year
to the last day of February of the following
year:
a canard net from —

No person shall fish with, or have in his possession at sea—

Close periods
(1)

(2)

a gill net between 0600 hours and 1800 hours.

a large net or canard net between 1800 hours
and 0600 hours;

fish oysters; or

(

Subject to subsection (1), no person shall fish with or have in his
possession at sea —
(a)

(b)

(a)

have in his possession fresh oysters,

(3) Subject to subsection (4) no person shall —

(b)
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19.

h
i

j

(5)

(a)

imported for sale.

caught in a fish farm; or

(a)

any crab or lobster in the berried state; or

an undersized fish;

(1),

(2)

from 1 October in a year to the last day of March of the following year.

(b)

Any
person
who
contravenes
(3) shall commit an offence.

(b)

a turtle, turtle egg or a marine mammal.

and

any fish specified in subsection (1) or turtle eggs for scientific,
reproductive, or any other purpose beneficial to the community;

The Permanent Secretary may authorise the catching of-

(c)

Subject to subsection (2), no person shall fish —

Protection of fish
(1)

(2)

(a)

undersized fish by the owner or lessee of a barachois
or fish farm for stocking the barachois or fish farm;

Any person who contravenes subsection (1) shall commit an offence.

(c) undersized fish specified in the Schedule for use as
bait.

(b)

subsections

(4) Subsection (3) does not apply to oysters which are —

(3)

any toxic fish or any part thereof;
any fish, or fish product, which is unfit for human consumption;
any turtle whether dead or alive, or part of a turtle, turtle eggs, stuffed
turtle;
any marine mammal or part of a marine mammal;
any undersized fish;
any crab or lobster in the berried state.

Subject to subsection (2), no person shall land, have in his possession for
purposes of sale or supply, or sell or offer for sale —

20. Restriction on landing and sale of fish
(1)

(a)
(b)
(c)
(d)
(e)
(f)
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(6)

(5)

(4)

(3)

(2)

Any person who contravenes subsection (1) shall commit an offence.

The owner of any fish forfeited under subsection (3) or destroyed under
subsection (4) shall not be entitled to any compensation.

Where an officer is satisfied that any fish which is being sold or offered for
sale or supplied is unsuitable for human consumption he shall order the fish
to be seized and destroyed.

Where an officer is satisfied that subsection (1) has been contravened, he
shall order the items the subject matter of the contravention to be forfeited.

The Permanent Secretary may issue prior authorisation the capture and
landing of any fish specified in subsection (1) (a) to (1) (e) for scientific
purposes.

21. Fishing with the aid of artificial light
k
l

(1) Subject to subsection (3), no person shall fish
m with the aid of any artificial light except with
n the approval of the Permanent Secretary.

(2)_ The Permanent Secretary shall not issue an
authorisation except(a)
to the owner or lessee of a fish farm for the
purpose of fishing in the fish farm;
(b)
for the purpose of catching undersized crabs to
stock a barachois or fish farm under such terms
and conditions as may be specified in the
licence;
(c)
for the purpose of catching fish to be used as
bait, the quantity of which shall not exceed
such amount as may be specified in the licence;
(d)
for the purpose of catching shrimps with a
shrimp net.
(3)

A person may fish with artificial light within a barachoisor fish farm of
which he is the owner or lessee or with the permission of the owner or
lessee.

(4) Any person who contravenes subsection (1) shall commit an offence.
22. Fishing in pass
(1) No person shall
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(b)
likely to cause
obstruction to navigation,

(a)
pass, or

place in a pass any object

make use of a net in a

Any person who contravenes subsection (1) shall commit an
offence.

The Minister may prescribe an area near the shore as a fish landing
station.

23. Fish landing station
(1)

(2) No fisherman shall land fish at a place other than a fish
landing station.

(b)

(a)

not expose the fish to rain, sun or flies or other unhygienic
conditions.

keep and store the fish in such a manner and at such a place as
an officer may direct; and

where requested by an officer, cause the fish to be weighed;

Any person who contravenes subsection (2) or (3) shall commit an
offence.

(c)

(3) Any person who lands fish at a fish landing station shall-

(4)

24. Origin and sale of fish

Subject to subsection (3), no person shall sell or have in his possession
for sale any fish unless he holds a fishmonger’slicence.

(1) A person found in possession of fish shall, on being required to do so by an
officer, furnish the officer with particulars of the origin or source of the
fish.
(2)

(3) Subsection (2) shall not apply to a fisherman who sells fish at a fish landing
station.

(4) No person shall purchase fish from a fisherman for the purpose of sale at a place
other than a fish landing station.
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25.

26.

(5)No fishmonger who purchases fish from a fisherman shall refuse to sell fish at a
fish landing station.
(6) Any person who contravenes subsection (2), (4) or (5) shall commit an offence.

PART V
RESTRICTION ON IMPORT AND EXPORT

(4)

(3)

(2)

(1)

The owner of any fish or fish product destroyed under subsection(3) shall
not be entitled to any compensation.

Where an officer is satisfied that any fish or fish product which has been
imported is unsuitable for human consumption, he shall cause the fish or
the fish product to be forfeited and destroyed.

No person shall import into Mauritius any turtle egg, marine mammal or
part of a turtle whether dead or alive or stuffed.

No person shall import into Mauritius any fish or fish product except with
the approval of the Minister on such terms and conditions as he may
determine.

Restriction on importation of fish and fish products

(5)

Any person who contravenes subsection (1) or (2) shall commit an
offence.

(3)

(2)

(1)

The Permanent Secretary shall not give his approval under subsection (2)
unless the fish has been kept under observation and control for such
period and on such terms and conditions as he thinks fit.

No fish imported under subsection (1) shall be released except with the
written approval of the Permanent Secretary.

Notwithstanding subsection 25 (1), the Minister may authorise the
importation into Mauritius of fish intended for release or for ornamental
purposes.

Import of live fish

(4)

Where the Permanent Secretary is satisfied that any fish which has been
introduced into Mauritius is unsuitable for the purpose of release or for
ornamental purposes, he may order the fish to be forfeited and destroyed.

(5) The importer of any fish destroyed under subsection (4)
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(6)

shall not be entitled to any compensation.

Any person who contravenes subsection (2) shall commit an offence.

Export of fish and fish products

No person shall handle, store or process any fish or fish product for the
purpose of export except wit the approval of the Permanent Secretary.

27.

(2)

An approval under subsection (I) or under subsection (2) may be granted
subject to such terms and conditions as may be determined by the Minister
or the Permanent Secretary, respectively.

No person shall export from Mauritius any fish or fish product except with the
approval of the Minister.

(3)

Any person who contravenes subsection (1) or (2) shall
commit an offence.

(1)

(4)

Subsection (1) shall apply to —

No person shall manufacture, import, sell or supply any article specified in
subsection (2) except with the approval of the Permanent Secretary.

28. Restriction on importation and manufacture of implement
(1)
(2)

(a) a net or part of a net;

(b) an implement or part of an implement other
than a basket trap, a fish spear, a hook, a line,
a rod, a reel and a lure.

(3) A licensee under subsection (1) shall —
(a)

keep a register in which he shall forthwith enter
particulars of every sale or purchase of nets
made by him including—

(i)
the name and address of every seller or purchaser of
nets;
(ii) the description, measurement and number of nets
sold or purchased by him;

(iii) the number and date of issue of the licence held by
the seller or purchaser of nets;
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29.

(4)

(b)

not later than 14 days after any sale or purchase of nets, submit
to the Permanent Secretary, in writing, the particulars specified in
paragraph (a).

Any person who contravenes subsection (1) or (3) shall commit an
offence.

Import of fishing vessel
No person shall import into Mauritius any fishing vessel or
boat for purposes of fishing except with the approval of the
Permanent Secretary on such terms and conditions as he
may determine.
PART VI
LICENSING
SUB-PART A
NETS AND IMPLEMENTS
Subject to subsection 13 (2), no person shall, without
a licence, use or have in his possession —

a gill net;
a large net;
a basket trap; or
a shrimp net.

Any person who contravenes subsection (1)
(2)
shall
commit
an
offence.

A person who wishes to operate a gear or implement for which a licence
is required under section 30(1) shall make a written application to the

Application for licence

(3)
or

(2)
Notwithstanding subsection (1), no licence
shall be required in respect of the basket trap which has
meshes of a size which allows a cylinder measuring not
less than 4 centimetres in diametre to pass through.

(c)
(d)
(e)
(f)

(a)a bait gear;
(b)
a canard net;

(1)

30. Licences

31.
(1)
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32.

33.

(2)

Where the Permanent Secretary is satisfied that a licence may be issued,
he may, subject to subsection (5), issue the licence on payment of the
prescribed fee.

Upon receipt of an application under subsection (1), the Permanent
Secretary may request the applicant to furnish such particulars as he may
think fit.

Permanent Secretary.

(3)

A licence issued under subsection (3) shall —

be in the prescribed form; and

be subject to such terms and conditions as the Permanent
Secretary thinks fit.

The Permanent Secretary shall not issue to any person a licence for a
large net and a gill net concurrently.

(b)

(a)

(4)

(5)

(a)

8 large nets, 8 canard nets and 15 shrimp nets in the lagoon of
the island of Rodrigues;

10 large nets, 10 canard nets, 10 gill nets and 100 shrimp nets in
the lagoon of the island of
Mauritius;

Subject to subsection (2), the Permanent Secretary shall not at any time
licence the use of more than—

Limitation on number of licences
(1)

(b)

Where a person, who is the holder of a licence at the commencement of
this Act applies, on the expiry of the licence, for a licence under this Act,
the Permanent Secretary may grant the licence notwithstanding that the
limits specified in subsection (I) may thereby be exceeded.

2 large nets in the lagoon of the island of Agalega.
(2)

A licensee shall, on demand, produce to an officer any licence issued to
him under this Act.

(c)

(3)

(1)

Where a licensee —

A licence issued under Sub-Part A of Part VI shall not be transferable.

Licence not transferable

(2)
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34.

35.

36.

(b)

(a)
in the case of a body corporate, the body corporate is wound up,

dies; or

the licence shall lapse, and any fishing net in respect of which the licence was
issued shall forthwith be surrendered to the Permanent Secretary for safe
keeping until disposal.
Possession of unauthorised or prohibited implements
(1)

No person shall have in his possession a net or an implement which is
intended to be used for fishing and for which no licence has been issued
by the Permanent Secretary.

for which a licence is required and for which no licence has been
issued; or

Where an implement —
(a)

which is prohibited from use for fishing,

(2)

(b)

(3)

Any person who contravenes subsection (1) shall commit an offence.

Subsection( 1) shall not apply to a licence holder licensed under Sub-Part
B of Part VI of this Act.

is found on board a fishing boat or vessel or vehicle, it shall be presumed
to be intended for use for fishing.

(4)
Duties of licensee of a net

(c)

(b)

(a)

surrender the net to the Permanent Secretary upon the expiry or
revocation of his licence.

report to the Permanent Secretary any damage to the seal or
identification;

on demand, produce the net or indicate its location to any officer;

keep or store the net in such place as may be approved by the
Permanent Secretary;

The licensee of a net shall—

(d)

Disposal of licensed nets
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37.

38.

No licensee shall dispose of any licensed net or part
thereof without the written approval of the Permanent Secretary.

the net has become unserviceable;

(1)

(a)

the net is surrendered to the Permanent Secretary; and

No licensee shall replace any licensed net or part thereof unless —

(b)

the Permanent Secretary approves the replacement in writing.

The Permanent Secretary may cause to be destroyed any net which is
surrendered to him under subsection 2 (b).

(c)

(2)

(3)

SUB-PART B - BOAT AND VESSEL

(6)

(5)

(4)

(3)

(2)

(1)

Any person who fails to comply with any condition of a licence issued
under this section shall commit an offence.

Any person who contravenes subsection (1) or (2) shall commit an
offence.

A licence issued under this section shall be in a prescribed form.

The Minister may, on such terms and conditions as he thinks fit and
subject to the approval of the Prime Minister, issue a licence for the use
of a foreign vessel or foreign boat for the purpose of fishing within
Mauritius waters or on the continental shelf.

An application for a licence under this section shall be made to the
Minister on such form as may be approved by the Permanent Secretary.

No person shall use a foreign vessel or foreign boat for fishing of
sedentary species on the continental shelf except under a licence issued
under this section.

No person shall use a foreign vessel or foreign boat for fishing or any
related activity within the Mauritius waters except under a licence issued
under this section.

Licence issued to foreign vessel engaged in fishing

(7)

Subject to subsection (2), a licence to fish within the Mauritius waters
shall not be issued under this section unless there is an agreement —

Licence and international agreement
(1)
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39.

(2)

(a)between

the
Government
State in which the

of
vessel

Mauritius
and
the
or boat is registered;

(b)

between
the
Government
of
Mauritius
and
an
intergovernmental
organization
to
which
the
State, in which the vessel or boat is registered,
has delegated the power to negotiate fishing
agreements; or
a
or

(c)

between
the
Government
of
Mauritius
and
fishing
association
of
which
the
owner
charterer of the vessel or boat is a member.

In the absence of an agreement referred to in subsection (1), the Minister
may issue a licence under this section if the applicant provides such
financial or other guarantees as he may determine.

(1)

in any fishery on the high seas; or

within Mauritius waters or the continental shelf;

Subject to subsection (2), and the Maritime Zones Act, no
person shall use a Mauritian vessel or boat for fishing or a
related activity —
(a)
(b)

within the fishing zone of a foreign State; except under a licence

An application for a licence under this section shall be made
to the Minister in such form as may be approved by the
Permanent Secretary.

(2)

(3)

A licence issued under this section shall be in a prescribed

The Minister may exempt a category of boats from the
requirements of subsection (1) subject to such conditions as
he may prescribed.

(4)

The Minister shall not issue a licence under this section unless he is
satisfied that—

form.

issued under this section.

(c)

Licence issued to a Mauritian vessel or boat

(5)
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(6)
(7)

41.

(b)

(a)

in the case of a boat, the boat is registered under
section 42;

in the case of a vessel, the vessel is a Mauritian
vessel;

(c) the applicant has satisfied such conditions as may
be prescribed by regulations.

Any person who contravenes subsection (1) shall commit an offence.

Any person who fails to comply with a condition of a licence issued under
this section shall commit an offence.

(a)
(b)
(c)

(1)

the type and method of fishing or other activity authorized;
the areas within which such fishing or other activity is authorized;
the species and amount of fish, authorized to be taken, including
any restriction on by-catch.

No licence shall be issued unless the prescribed fee has been
paid.

(b) vary its conditions.

(a) attach fresh conditions to the licence; or

Where a Mauritian vessel ceases to be registered under the
Merchant Shipping Act 1986, any licence issued under this
Part shall lapse.

A licence issued under this Sub-Part B of Part VI shall not be
transferable.

(3)

(2) The Minister may, on renewal of a licence —

Subject to section 61, a licence issued under Sub-Part B of
Part VI shall be valid for such period as may be specified in the
licence, but shall not exceed one year.

Validity

(2)

A licence issued under Sub-Part B of Part VI shall be subject to such
conditions as the Minister thinks fit including conditions relating to —

Conditions of licences
(1)

(4)
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42.

(2)

PART VII
OBLIGATIONS RELATING TO BOATS AND VESSELS

A person who owns a boat shall cause it to be registered with the
Permanent Secretary.

Registration of boats
(1)

(a)
does not bear an identification mark.

is not registered; and

No person shall use a boat which —

(b)

the identification mark assigned to every boat;

(3)

the name and address of the owner; and

No person shall modify the size of a registered boat without the written
approval of the Permanent Secretary.

(a)

The Permanent Secretary shall keep a register in which shall be entered —

(b)
such other particulars as he thinks fit.

(4)

(c)

(6)

The initial registration, or the registration of a sale, transfer and
modification shall be subject to payment of a prescribed fee.

Where a boat is lost or is destroyed, the owner of the boat shall, within
7 days, give notice of the loss or destruction to the Permanent
Secretary.

(5)

(7)

Any person who contravenes subsection (2) shall commit an offence.

A person who is a party to a sale or transfer of a boat shall, within 14
days after the sale or transfer, give notice of the sale or transfer to the
Permanent Secretary.

(8)

The Permanent Secretary shall assign to every registered boat an
identification mark.

43. Identification of fishing boats
(1)
(2)

The owner of a boat shall display its identification mark on both
sides of the boat in such a manner as may be approved by the
Permanent Secretary.
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45.

46.

(3)

(1)

A foreign vessel or foreign boat that is licensed under section 37 shall
keep its gear stowed while it is in a place where it is not licensed to fish.

Subject to subsection (2), a foreign fishing vessel or foreign boat which is
not licensed under section 37 shall keep its gear stowed while it is within
the Mauritius waters.

Any person who contravenes subsection (2) shall commit an
offence.

(2)

Any person who contravenes subsection (1) or (2) shall commit an
offence.

Stowage

(3)

(1)

A Mauritian vessel or boat licensed under section 39 shall land its catch
within the limits of Port Louis harbour or such other fish landing station as
may be specified in the licence.

Landing

(2)

Notwithstanding subsection (1), the Minister may, subject to such terms
and conditions as he may determine, authorise a Mauritian vessel or boat
licensed under section 39 to land fish at a place other than one
mentioned in subsection (1).
Inspection of vessel

The Permanent Secretary may authorise a person to board and remain on a
vessel for such period as he thinks fit for the purpose of inspection, of collecting
information or any other purpose in relation to fishing activities and fisheries
resources.

(b)

operation of a fishing base for fishing within the Mauritius waters.

transport of fish or fish product caught in the Mauritius waters; and

Regulations made under subsection (1) may provide for the levying of fees
and charges.

(c)

(a) trans-shipment of fish or fish product;

The Minister may make regulations in respect of the—

47. Trans-shipment
(1)

(2)

48. Departure of Mauritian fishing vessels
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The master of a Mauritian vessel engaged in fishing shall, at least 3 days
prior to leaving port for a fishing trip —
inform the Permanent Secretary of the intended date and time of
departure of the vessel; and

(3)

(2)

No trainee fisherman enlisted under subsection (3) shall stay at sea for a
cumulative period of more than 6 months.

The master of a vessel referred to in subsection (1) may, subject to
subsection (4), enlist such number of trainee fishermen as may be
prescribed by regulations.

A fisherman engaged to work on a vessel referred to in subsection (1) shall
be the holder of a Fisherman Continuous Records Book.

(1)

(a)

(b)

comply with such conditions as may be determined by the
Permanent Secretary;

(4)

A vessel referred to in subsection (1) shall not leave the port with any fish
on board unless it has been so authorised by the Permanent Secretary.

submit such documents as may be required by the Permanent
Secretary.

(5)

(c)

(6)

Arrival of Mauritian fishing vessels or boats

The Permanent Secretary may object to the departure of a vessel where he has
reason to believe that any of the provisions of subsections (1) to (5) have
not been complied with.

49.
(1)

The master of a Mauritian vessel or boat licenced under section 39 shall,
2 days prior to reaching Port-Louis harbour or such other landing station
as may be specified in the licence, inform the Permanent Secretary of the
expected time of arrival of the vessel or boat in Port Louis or such other
landing places.

a report on the species composition of the catch;

(2)

(a)

information relating to the origin of the catch, the catch and effort
in accordance with the
approved log sheets;

On reaching Port Louis or such other landing places as may be specified
in the licence, the master shall immediately submit to the Permanent
Secretary —

(b)
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50.

(4)

(3)

(c)

any other information that may be required by the Permanent
Secretary.

produce to the officer, the log book of the vessel or boat for
examination;

The master shall —
(a)

make its catch available to the officer for
sampling.

verification and

(b)

Where the Permanent Secretary is satisfied that subsections (1) to (3)
have been complied with he shall issue a fish landing permit.

The Permanent Secretary shall keep a register of fishing vessels and
boats licensed under section 37 and section 39.

Register of fishing vessels and boats
(1)

the name of the vessel or boat;
the international radio call sign;
the country of registration;
the length overall;
the net registered tonnage;
(f) the gross tonnage;
the material of build;
the vessel type and fishing method;
the hold capacities in cubic meters;
the date of build;
the number of crew including fishermen and persons commonly
known as frigoboys; and
the name and address of the owner, manager or agent;

(2) The register shall contain —
(a)
(b)
(c)
(d)
(e)
(g)
(h)
(i)
(j)
(k)
(l)

PART VIII

A Magistrate may, where he is satisfied by information upon oath that
there is reasonable ground to believe that an offence against this Act has
been, is being or is about to be committed, issue a warrant authorising an
officer to enter and search any boat, fishing vessel, or premises.

ENFORCEMENT

(1)

Where the Permanent Secretary is satisfied by information upon oath that

51. Warrant to enter and search

(2)
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52.

53.

—
(a)
there is reasonable ground to believe that an
offence against this Act has been, is being or is about to be
committed; and
(b)
communication with a Magistrate for the purpose of
securing a search warrant may cause delay,
he may issue a search warrant authorising an officer to enter and search any
boat, fishing vessel, or premises.

(b)

(a)

that he took all reasonable steps to prevent the use of the vehicle, net,
fishing implement, or other accessory.

that he was not a party or privy to the commission of the offence; and

Where a vehicle, net, fishing implement, or other accessory is used in the
commission of an offence under this Act, the owner shall be deemed to
have committed the offence unless he proves —

Liability of owners of implements used in commission of offences
(1)

(2)

Where a vessel or boat, is used in the commission of an offence under this
Act, the owner, in addition to the master, shall be deemed to have committed
the offence unless he proves —
(a)
(b)

that he was not a party or privy to the commission of the offence; and
that he took all reasonable steps to prevent the use of the vessel or
boat.

Power of search and seizure
(1)

stop, board and search —
(i) a boat or vessel within the Mauritius waters;
(ii) a Mauritian vessel outside the Mauritius waters;
stop and search any vehicle;
require to be produced, examine and take copies of any licence, log
book or other document required to be kept under this Act;
require to be produced and examine any fishing net, other gear, any
fish or other aquatic organism;
seize —
(i) a vehicle;

Where an officer has reasons to believe that an offence under this Act has
been, is being or is about to be committed, and considers that it would be
impracticable to apply for a warrant the officer may, without a warrant —
(a)

(b)
(c)
(d)
(e)
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54.

55.

56.

57.

(ii) a vessel;
(iii) a boat;
(iv) a net;
(v) an implement;
(vi) a gear; or
(vii) an accessory.
(2)

A fishing vessel or boat seized under subsection (1)(e) shall be taken to Port
Louis, or to another suitable port of Mauritius together with all the persons
employed on the vessel or boat.

(a)

fishing in breach of this Act;

An officer may, without warrant, arrest and detain a person found —

Power to arrest and detain
(1)

(b)

in possession of any fish or implement, or selling any fish caught, in
breach of this Act, unless the person gives his name and address and
a satisfactory explanation regarding the origin of any fish in his
possession.
Seizure of fish

(a)

any fish product landed, sold or stored,

any fish caught, landed, sold or stored;

An officer may seize —

(b)

in breach of this Act.
Duty of officer

An officer shall, in the exercise of his powers under this Act, produce on request
such means of identification as shall be determined by the Permanent Secretary
for the purposes of enforcing this Act.

(1)

The powers conferred to an officer by subsection (1) shall cease when

Subject to subsection (2), where a vessel or boat is pursued within
Mauritius waters on reasonable suspicion of having committed an offence
under this Act and the pursuit extends beyond Mauritius waters the
powers conferred to an officer by sections 52 to 54 shall be exercisable in
respect of such vessel beyond the Mauritius waters.

Pursuit beyond the Mauritius waters

(2)
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59.

the vessel or boat enters the territorial sea of another state.
Custody and disposal of seized articles
(1)

no criminal proceedings for any offence under this Act are instituted; or

An article seized under section 53(1)(e) shall be delivered to the
Permanent Secretary who shall forthwith return the article to the person
from whom it was seized where —
(a)
upon examination, it is found not to have been used in the commission
of an offence under this Act.

(2)

Notwithstanding subsection (1), the owner or the person from whom the
article was seized may apply to the Judge in Chambers for an order for
the release of the article.

(b)

(3)

On an application under subsection (2), the Judge in Chambers may,
grant an order for the release of the article subject to the provision of such
security and to such conditions as the Judge may determine.

Disposal of fish
Any fish or fish product seized under this Act may be disposed of as the
Permanent Secretary may direct and without payment of any compensation to its
owner or to the person from whom it was seized.

60. Application of the Public Officers Protection Act
The Public Officers’ Protection Act shall apply to anything done under this Act
notwithstanding the fact that the act was done outside Mauritius waters.

the licensee has been engaged in any activity
contravention of—

the boat, vessel, implement or gear, in respect of which
the licence was issued, has been used in contravention
of—
(i) this Act;
(ii) any regulations made under this Act;
(iii) any law in force in Mauritius; or
(iv) any condition of the licence;

Subject to subsection (2), the Minister may suspend or cancel any licence
issued under this Act where —

61. Suspension and cancellation
(1)

(a)

(b)
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62.

(2)

(c)
threatened.

(i) this Act;
(ii) any regulations made under this Act; or
(iii) any condition of the licence.

the sustained utilisation of any species of
fish or marine fisheries in general is

The Minister shall not suspend or cancel a licence under subsection
(1) unless he is satisfied that —

the need for any suspension or cancellation outweighs any
hardship caused to the licensee.

(a)
such suspension or cancellation is necessary
andexpedient; and
(b)

PART IX

PENALTIES

(b)

(a)

in the case of a third or subsequent conviction, to a fine of not less
than 4,000 rupees and not more than 5,000 rupees.

in the case of a second conviction, to a fine of not less than 3,000
rupees and not more than 4,000 rupees;

in the case of a first conviction, to a fine of not less than 2,000 rupees
and not more than 3,000 rupees;

(a)

in the case of a first conviction, to a fine of not less than 2,000 rupees
and not more than 3,000 rupees and to imprisonment for a term not
exceeding 2 years;

A person who contravenes sections 6, 16, 17, 18, 19, 20, 21, 22, 30 or 34
shall, on conviction, be liable —

(c)

A person who contravenes sections 4, 10, 13, 23, 24 or 42 shall, on
conviction, be liable —

Offences and penalties
(1)

(2)

(b)

in the case of a second conviction, to a fine of not
less
than
3,000
rupees
and
not
more
than
5,000
rupees and to imprisonment for a term not exceeding
5 years;
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b

64.

(3)

(4)

(c)

in the case of a third or subsequent conviction, to a fine of not less
than 5,000 rupees and not more than 10,000 rupees and to
imprisonment for a term not exceeding 8 years.

A person who contravenes sections 25, 27 or 28 shall, on conviction, be
liable —

(2)

(1)

Any person who commits an offence under section 37 (6) shall, on
conviction, be liable to a fine of not less than 250,000 rupees and not more
than 5 million rupees.

A person who commits an offence under section 37 (6) shall, on conviction,
be liable to a fine of not less than one million rupees and not more than 5
million rupees.

(a)

in the case of a first conviction, to a fine of not less than 5,000 rupees
and not more than 10,000 rupees;

(1)

A person who commits an offence under section 39 (6) shall, on conviction
be liable to a fine of not less than 50,000 rupees and not more than 250,000
rupees.

Penalty for an offence under section 39

(b)

in the case of a second conviction, to a fine of not less than 10,000
rupees and not more than 15,000 rupees and to imprisonment for a
term not exceeding 5 years;

(2)

65.

(c)

A person who commits an offence under section 39 (7) shall, on conviction,
be liable to a fine of not less than 25,000 rupees and not more than 150,000
rupees.

Higher penalty for breach of section 20

Notwithstanding section 62, where a person who holds a licence under section 37
or 39 is convicted of an offence under section 20 (1) he shall be liable to a fine of
not less than 50,000 rupees and nor more than 250,000 rupees.

Penalty for breach of section 44

A person who commits an offence under section 44 shall, on conviction, be liable
to a fine of not less than 250,000 rupees.

Breach of management measures outside territorial waters

Notwithstanding section 62, a person who commits a breach of a conservation
measure prescribed under section 9 within Mauritius waters, other than the
territorial waters, shall on conviction, be liable to a fine of not less than 50,000
rupees and not more than 250,000 rupees.

Offence committed under subsection 16(1) outside territorial waters

Notwithstanding section 62, a person who commits an offence under subsection
16 (1) within Mauritius waters, other than the territorial waters shall, on conviction,
be liable to a fine of not less than 50,000 rupees and not more than 200,000
rupees.

Possession of fish caught outside territorial waters
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69.

68.

67.

66.

in the case of a third or subsequent conviction, to a fine of not less
than 15,000 rupees and not more than 20,000 rupees and
imprisonment for a term not exceeding 5 years.

A person who commits an offence under this Act for which no penalty has
been provided shall, on conviction, be liable to a fine of not less than 2,000
rupees and not more than 50,000 rupees and to imprisonment for a term of
not more than 2 years.

order the forfeiture of —

Subject to subsection (2), where a person is convicted of an offence under
this Act, the court may, in addition to any other penalty—

Forfeiture
(1)

(a)
(i) a vehicle;
(ii)a vessel;
(iii) a boat;
(iv) a net;
(v) a fishing implement; or
(vi) any article,

used in the commission of the offence under this Act;
(b) order the forfeiture of any fish caught in breach of the
Act.
(2)

The Court may, instead of ordering the forfeiture as provided under
subsection (1), order that any item referred to in subsection (1) be kept by
the Permanent Secretary until the fine imposed is paid.

Penalty for an offence under section 37
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72.

Notwithstanding section 62, a person who, in breach of this Act—

(b)
receives for sale; or

sells;

(a) lands;

(c)
(d) has in his possession for sale;
any fish caught in the Mauritius waters, other than the territorial waters shall
commit an offence and on conviction, shall be liable to a fine of not less than
50,000 rupees and not more than 200,000 rupees.
Giving false information

is required to supply information under section 4 of this Act; and

A person who —
(a)

fails to supply such information; or

knowingly —
(i)
furnishes false or misleading information,

(b)

(ii)

MISCELLANEOUS

PART X

shall commit an offence and on conviction, shall be liable to a fine of not less
than 20,000 rupees and not more than 50,000 rupees.

Jurisdiction
(1)

shall have jurisdiction to try an offence under this Act; and

Notwithstanding section 114 of the Courts Act and section 72 of the
District and Intermediate Courts (Criminal Jurisdiction) Act, a Magistrate
—
(a)

The Intermediate Court shall have jurisdiction to try an offence under this
Act.

may impose any penalty provided by this Act.

(2)

Section 153 of the Criminal Procedure Act shall not apply to a conviction
for an offence under this Act.

(b)

(3)

C:\My Documents\Acts1998\No. 22-THE FISHERIES AND MARINE RESOURCES ACT 1998.doc

73.

(k)

(j)

(i)

(h)

(g)

(f)

(e)

(d)

(c)

(b)

(a)

regulating handling, storage and sale or fresh, frozen and chilled fish;
and

regulating sports and recreational fishing activities;

regulating the use of fish aggregating devices and regulating fishing
around them;

providing for safety and security measures for fishermen and
contravention in case of non compliance with those measures;

the levying of fees and charges;

prescribing measures for the protection,
management of marine protected areas;

requiring a fishing vessel or boat to be equipped with specified
communications, position fixing and other equipment;

prescribing measures relating to the furnishing of security for the return
of any article seized;

prescribing the form and content of licences and the procedure for their
issue, cancellation and revocation.

prescribing measures for the registration of fishermen;

prescribing any fish which may be toxic;

delimiting areas within Mauritius waters which shall be reserved for
fishing by Mauritian vessels or boats;

and

(l)

prescribing any other matter relating to fisheries for the purposes of
this Act.

conservation

(m)

The Minister may make regulations generally for the implementation of
this Act, and in particular for the purposes of-

Regulations
(1)

(2)

Regulations made under this Act may provide that any person who
contravenes them shall commit on offence and shall, on conviction, be liable
to a fine of not less than 2,000 rupees and not more than 50,000 rupees and
to imprisonment for a term not exceeding 2 years
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76.

as

Transitional provisions
A permit or licence issued under the Fisheries Act 1980 shall be deemed to have
been issued under this Act.
Repeal
The Fisheries Act 1980 is repealed.

(1)
Different dates may be fixed for the coming into operation of different
provisions of this Act.

This Act shall come into operation on a day to be fixed by Proclamation.

Commencement - Proclaimed by [Proclamation No. 22 of 1999] w.e.f
20.11.1999
Part III shall come into operation on 1.5.2000

(2)

Mugil sp. & Vala Mugil spp.
Parupeneus spp.
Upeneus spp.
Mulloides spp.

Fish

Rouget

Mullet

Commonly known

Undersized fish that may be used as bait

SCHEDULE
(section 19(2))

ANDRE POMPON
Clerk of the National Assembly

Passed by the National Assembly on the twenty-fourth day of November one
thousand nine hundred and ninety-eight.

(a)
(b)
(c)
(d)
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Annex 106

Mees, C.C., Pilling, G.M. and Barry, C.J., “Commercial inshore fishing activity in the British
Indian Ocean Territory” in Ecology of the Chagos Archipelago (ed. C.R.C. Sheppard & M.R.D.
Seaward, 1999)

Annex 107

Convention on Biological Diversity, Marine Coastal and Biological Diversity, COP Decision
VII/5 (2004)

CBD

Distr.
GENERAL
UNEP/CBD/COP/DEC/VII/5
13 April 2004
ORIGINAL: ENGLISH
CONFERENCE OF THE PARTIES TO THE
CONVENTION ON BIOLOGICAL DIVERSITY
Seventh meeting
Kuala Lumpur, 9-20 and 27 February 2004
Agenda item 18.2
DECISION ADOPTED BY THE CONFERENCE OF THE PARTIES TO THE CONVENTION
ON BIOLOGICAL DIVERSITY AT ITS SEVENTH MEETING
VII/5. Marine and coastal biological diversity
Review of the programme of work on marine and coastal biodiversity
The Conference of the Parties
1.
Takes note that progress has been made in the implementation of the programme of work
at the national, regional and global levels and that facilitation of implementation has been undertaken by
the Secretariat;
2.
Recognizes that the programme of work on marine and coastal biological diversity must
incorporate a diverse range of tools and approaches and address the three objectives of the Convention,
and notes the need to ensure integration between the programmes of work on protected areas and on
marine and coastal biological diversity, and in particular the programme element on marine and coastal
protected areas, to ensure effective coordination in their implementation;
3
Agrees that the programme of work on marine and coastal biological diversity should be
applied and interpreted consistently with national law, and where applicable, international law, including
the United Nations Convention on the Law of the Sea;
4.
Decides that the programme elements of the programme of work still correspond to
global priorities, which are not fully implemented, and therefore extends the time period of the
programme of work by an additional six years, taking into account the multi-year programme of work of
the Conference of the Parties up to 2010;
5.
Notes that the programme of work has been refined to take into account recent
developments and new priorities and endorses for the guidance of Parties and any other relevant
organizations or bodies the elaborated programme of work as presented in annex I to the present decision
and its appendices 1-5, noting that Parties will implement those suggested activities that are consistent
with their national priorities;
6.
Welcomes the entry into force of the Agreement on the Conservation of Albatrosses and
Petrels, and notes the adoption of the International Convention for the Control and Management of
/...

UNEP/CBD/COP/DEC/VII/5
Page 2
Ships’   Ballast   Water   and   Sediments   under   the   International   Maritime   Organization   and   encourages
Parties to the Convention on Biological Diversity and other Governments to consider ratifying these
treaties;
7.
Agrees that further technical advice is required to support the implementation of the
programme elements related to sustainable use and to support the work of developing countries in
achieving sustainable use of their marine and coastal areas, including in relation to tourism and fishing,
and requests the Executive Secretary to work with the Food and Agriculture Organization of the United
Nations and other relevant organizations to develop that advice and support;
8.
Taking into account the report of the Ad Hoc Technical Expert Group on biodiversity
and Climate Change and the recommendations of the Subsidiary Body on Scientific, Technical and
Technological Advice at its ninth meeting and decision VII/15 of the Conference of the Parties at its
seventh meeting on biodiversity and climate change, agrees that the programme of work on marine and
coastal biodiversity should address issues related to biodiversity and climate change, and further
encourages Parties to make use of it as relevant source of useful information and take measures to
manage coastal and marine ecosystems, including mangroves, seagrass beds and coral reefs so as to
maintain their resilience to extreme climatic events;
9.
Recognizing the particular significance of this programme of work to small island
developing States, invites funding institutions, and development agencies to provide financial support for
the implementation of the elaborated programme of work on marine and coastal biodiversity, and its
annexes and appendices;
Marine and coastal protected areas
10.
Welcomes the report of the Ad Hoc Technical Expert Group on Marine and Coastal
Protected Areas (UNEP/CBD/SBSTTA/8/INF/7), 1/ expresses its gratitude to the Governments of New
Zealand and the United States of America, and the World Conservation Union (IUCN), for their
financial, organizational and technical support for this work, and expresses its gratitude to the Chair and
members of the Ad Hoc Technical Expert Group for their work;
11.
Notes that marine and coastal biodiversity is under rapidly increasing and locally acute
human pressure, such that globally, regionally and nationally marine and coastal biodiversity is declining
or being lost. One of the reasons for this level of threat is the very low level of development of marine
and coastal protected areas;
12.

Notes that marine and coastal protected areas have been proven to contribute to:

(a)

Protecting biodiversity;

(b)

Sustainable use of components of biodiversity; and

1/
The  Ad  Hoc  Technical  Expert  Group  adopted  the  following  definition  of  “marine  and  coastal  protected  area”,  
which incorporates all of the IUCN categories of protected areas:

(a)

“Marine  and  coastal  protected  area’  means  any  defined  area  within  or  adjacent  to  the  marine  
environment, together with its overlying waters and associated flora, fauna and historical and cultural
features, which has been reserved by legislation or other effective means, including custom, with the effect
that its marine and/or coastal biodiversity enjoys a higher level of protection that is surroundings.

(b)

“Areas  within  the  marine  environment  include  permanent  shallow  marine  waters;;  sea  bays;;  straits;;
lagoons; estuaries; subtidal aquatic beds (kelp beds, seagrass beds; tropical marine meadows); coral reefs;
intertidal muds; sand or salt flats and marshes; deep-water coral reefs; deep-water vents; and open ocean
habitats.”

/...

UNEP/CBD/COP/DEC/VII/5
Page 3
(c)

Managing conflict, enhancing economic well-being and improving the quality of life;

13.
Notes that there are increasing numbers of marine and coastal protected areas, but in
many cases they have not been effective because of problems related to their management (including as a
result of lack of resources), size and habitat coverage;
14.
Notes also that according to available data, marine and coastal ecosystems are severely
underrepresented as protected areas, and these protected areas probably protect a very small proportion
of marine and coastal environments globally and consequently make a relatively small contribution to
sustainable management of marine and coastal biodiversity;
15.
Takes note with appreciation of the joint note of the International Coral Reef Initiative
and the Convention on Biological Diversity (UNEP/CBD/COP/7/INF/26) prepared pursuant to decision
VI/3 of the Conference of the Parties on the International Coral Reef Initiative resolutions on small island
developing States (annex I to the note) and on cold water coral reefs (see annex II to the note);
Goals of marine and coastal protected areas
16.
Agrees that marine and coastal protected areas are one of the essential tools and
approaches in the conservation and sustainable use of marine and coastal biodiversity;
17.
Notes that there is an international body of evidence demonstrating that those marine and
coastal protected areas where extractive uses are excluded have benefits for fisheries in surrounding
areas, and in many cases for communities, and for sustainable tourism and other economic activities
within and outside the marine and coastal protected area;
18.
Agrees that the goal for work under the Convention relating to marine and coastal
protected areas should be:
The establishment and maintenance of marine and coastal protected areas that
are effectively managed, ecologically based and contribute to a global
network 2/ of marine and coastal protected areas, building upon national and
regional systems, including a range of levels of protection, where human
activities are managed, particularly through national legislation, regional
programmes and policies, traditional and cultural practices and international
agreements, to maintain the structure and functioning of the full range of
marine and coastal ecosystems, in order to provide benefits to both present and
future generations.
19.
Notes that the Plan of Implementation of the World Summit on Sustainable
Development promotes the conservation and management of the oceans, and agreed to develop and
facilitate the use of diverse approaches and tools, including the ecosystem approach, the elimination of
destructive fishing practices, the establishment of marine protected areas consistent with international
law and based on scientific information, including representative networks, by 2012 and time/area
closures for the protection of nursery grounds and periods, proper coastal land use, and watershed
planning, and the integration of marine and coastal areas management into key sectors; and agrees to

2/
A global network provides for the connections between Parties, with the collaboration of others, for the
exchange of ideas and experiences, scientific and technical cooperation, capacity building and cooperative action that mutually
support national and regional systems of protected areas which collectively contribute to the achievement of the programme of
work. This network has no authority or mandate over national or regional systems.
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adopt this approach for the work of the Convention on marine and coastal protected areas, and to develop
a strategy to meet this goal, including indicators of progress;
National framework of marine and coastal protected areas
20.
Aware that marine and coastal protected areas should be part of a wider marine and
coastal management framework, urges Parties and other Governments, as appropriate, to make efforts to
adopt, as a matter of high priority (while taking into account the resource limitations of small island
developing States), such a framework, taking into account appendix 3 to annex I to the present decision;
21.
Agrees that an effective marine and coastal biodiversity management framework as set
out in appendix 3 to annex I to the present decision would comprise sustainable management practices
and actions to protect biodiversity over the wider marine and coastal environment, including integrated
networks of marine and coastal protected areas consisting of:
(a)
Marine and coastal protected areas, where threats are managed for the purpose of
biodiversity conservation and/or sustainable use and where extractive uses may be allowed; and
(b)
Representative marine and coastal protected areas where extractive uses are excluded,
and other significant human pressures are removed or minimized, to enable the integrity, structure and
functioning of ecosystems to be maintained or recovered;
22.
Agrees that the balance between categories (a) and (b) marine and coastal protected
areas, in paragraph 21 above would be selected by the country concerned;
23.
Notes that the Ad Hoc Technical Expert Group on marine and coastal protected areas
advised that certain objectives of marine and coastal protected areas, such as scientific reference areas
can only be accomplished through the establishment of category (b) marine and coastal protected areas,
and encourages Parties to take this advice into account when determining an appropriate balance
between categories (a) and (b);
24.
Notes that there are some benefits of the framework that can be provided with any degree
of certainty only by including highly protected areas, and that to achieve the full benefits a network needs
to include representative and distinctive areas and contain a sufficient area of the coastal and marine
environment to be effective and ecologically viable;
25.
Agrees that key factors for achieving effective management of marine and coastal
protected areas include effective governance, clear national legal or customary frameworks to prevent
damaging activities, effective compliance and enforcement, ability to control external activities that
affect the marine and coastal protected area, strategic planning, capacity-building and having a
sustainable financing for management;
26.
Urges Parties to urgently address, through appropriate integrated marine and coastal
management approaches, all threats, including those arising from the land (e.g. water quality,
sedimentation) and shipping/transport, in order to maximize the effectiveness of marine and coastal
protected areas and networks in achieving their marine and coastal biodiversity objectives taking into
account possible effects of climate change such as rising sea levels;
27.
Agrees that the full participation of indigenous and local communities and relevant
stakeholders is important for achieving the global goal, and for the establishment and maintenance of
individual marine and coastal protected areas and national and regional networks in line with
decision VII/28 on protected areas;
/...
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28.
Notes the technical advice provided by the Ad Hoc Technical Expert Group, contained in
annex II to the present decision and in its report, relating to marine and coastal protected areas within
national jurisdiction, and urges Parties and Governments to utilize that advice in their work to establish
marine and coastal protected areas networks;
Marine protected areas in areas beyond national jurisdiction
29.
Notes that there are increasing risks to biodiversity in marine areas beyond national
jurisdiction and that marine and coastal protected areas are extremely deficient in purpose, numbers and
coverage in these areas;
30.
Agrees that there is an urgent need for international cooperation and action to improve
conservation and sustainable use of biodiversity in marine areas beyond the limits of national
jurisdiction, including the establishment of further marine protected areas consistent with international
law, and based on scientific information, including areas such as seamounts, hydrothermal vents, coldwater corals and other vulnerable ecosystems;
31.
Recognizes that the law of the sea provides a legal framework for regulating activities in
marine areas beyond national jurisdiction and requests the Executive Secretary to urgently collaborate
with the Secretary-General of the United Nations and relevant international and regional bodies in
accordance with their mandates and their rules of procedure on the report called for in General Assembly
resolution 58/240, paragraph 52, and to support any work of the General Assembly in identifying
appropriate mechanisms for the future establishment and effective management of marine protected areas
beyond national jurisdiction;
Assessment, monitoring and research priorities
32.
Notes that the research priorities and pilot projects set out in appendix 4 to annex I to the
present decision would provide important assistance to national and, where appropriate, regional efforts
to establish and maintain marine and coastal protected areas and national and regional networks, and that
research programmes on the conservation of marine and coastal biodiversity resources are needed while
setting up national biodiversity research priorities;
33.
Agrees to incorporate the research priorities and pilot projects contained in appendix 4 to
annex I to the present decision into the programme of work on marine and coastal biodiversity, and
requests the Executive Secretary to identify partners to adopt the research priorities and undertake these
projects as a matter of urgency;
34.
Notes that it is necessary to develop research programmes on the conservation of marine
biological diversity resources beyond marine and coastal protected areas, with a view to establishing
protected-area networks;
International support for the creation of networks of marine and coastal protected areas
35.
Urges Parties, other Governments and relevant organizations to provide active financial,
technical and other support for the establishment of a global system of marine and coastal protected area
networks and the implementation within it of relevant provisions contained in this decision, including
identification and removal of barriers to the creation of marine and coastal protected areas, and removal
of perverse incentives for unsustainable activities in the marine and coastal environment, pursuant to
decision VI/15, on incentive measures, within the framework of relevant marine-related international
law;
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36.
Decides to examine the need for support through the financial mechanism to developing
country Parties, in particular the least developed and small island developing States among them, for
country-driven activities aimed at enhancing capabilities for activities relating to the establishment and
maintenance of marine and coastal protected areas and networks of marine and coastal protected areas
and in particular to assist Parties to develop systems to make their marine and coastal protected area
networks self-sustaining in the medium to long term;
37.
Notes that further technical advice related to network design and in particular ecological
coherence of networks may be needed to assist Parties in implementation work, and requests the
Executive Secretary, in consultation with the Bureau of Subsidiary Body on Scientific, Technical and
Technological Advice, to identify appropriate mechanisms for developing this advice;
Monitoring progress toward the global goal
38.
Invites the World Conservation Monitoring Centre of the United Nations Environment
Programme, in collaboration with relevant organizations and authorities, to provide and maintain up-todate information on marine and coastal protected areas, in line with the proposed categories for inventory
and contextual information set out in annex III below, to provide a basis for the assessment work under
the Convention;
39.
Requests the Executive Secretary to provide an assessment of progress toward the global
goal, as part of reporting on the programme of work on marine and coastal biological diversity;
Mariculture
40.
Welcomes the summary report of the Ad Hoc Technical Expert Group on Mariculture
(UNEP/CBD/SBSTTA/8/9/Add.2) and the full report of the Group as presented as an information
document for the eighth meeting of the Subsidiary Body on Scientific, Technical and Technological
Advice (UNEP/CBD/SBSTTA/8/INF/6);
41.
Expresses its appreciation to the Food and Agriculture Organization of the United
Nations (FAO) for the technical support and meeting facilities provided for the meeting of the Ad Hoc
Technical Expert Group on Mariculture;
42.
Takes note of the negative biodiversity effects of mariculture, as described in section II
of the summary report of the Ad Hoc Technical Expert Group on Mariculture, and of the methods and
techniques available for their mitigation, as described in section III of that summary report;
43.
Notes also that, in section IV of the summary report, the Ad Hoc Technical Expert Group
identified some positive effects for biodiversity of some forms of mariculture with native species;
44.
Urges Parties and other Governments to adopt the use of relevant methods and
techniques for avoiding the adverse effects of mariculture on marine and coastal biological diversity, and
incorporate them into their national biodiversity strategies and action plans;
45.
Recognizes the complexity of mariculture activities, the highly variable circumstances of
different geographical areas, mariculture practices and cultured species, as well as social, cultural and
economic conditions, which will influence mitigation options, and, accordingly, taking into account the
special needs of and the difficulties faced by stakeholders in developing countries, recommends that
Parties and other Governments adopt the use of the following specific methods, techniques or practices
for avoiding the adverse biodiversity-related effects of mariculture:
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(a)
The application of environmental impact assessments, or similar assessment and
monitoring procedures, for mariculture developments, with due consideration paid to the scale and nature
of the operation, as well as carrying capacities of the environment, taking into account the guidelines on
the integration of biodiversity considerations in environmental impact assessment legislation and/or
processes and in strategic impact assessment, endorsed by the Conference of the Parties in its
decision VI/7 A, as well as the recommendations endorsed in decision VI/10, annex II, on the conduct of
cultural, environmental and social impact assessments regarding developments proposed to take place on,
or which are likely to impact on, sacred sites and on lands and waters traditionally occupied or used by
indigenous and local communities. There is a need to address the likely immediate, intermediate and
long-term impacts on all levels of biodiversity;
(b)
Development of effective site-selection methods, in the framework of integrated marine
and coastal area management, taking into account the special needs and difficulties encountered by
stakeholders in developing countries;
(c)

Development of effective methods for effluent and waste control;

(d)
Development of appropriate genetic resource management plans at the hatchery level and
in the breeding areas, including cryopreservation techniques, aimed at biodiversity conservation;
(e)
Development of controlled low-cost hatchery and genetically sound reproduction
methods, made available for widespread use, in order to avoid seed collection from nature, where
appropriate. In cases where seed collection from nature cannot be avoided, environmentally sound
practices for spat collecting operations should be employed;
(f)
Use of selective fishing gear in order to avoid or minimize by-catch in cases where seed
are collected from nature;
(g)

Use of native species and subspecies in mariculture;

(h)
Implementation of effective measures to prevent the inadvertent release of mariculture
species and fertile polyploids, including, in the framework of the Cartagena Protocol on Biosafety, living
modified organisms (LMOs);
(i)
Use of proper methods of breeding and proper places of releasing in order to protect
genetic diversity;
(j)

Minimizing the use of antibiotics through better husbandry techniques;

(k)
Ensuring that fish stocks used for fish meal and fish oil are managed in such a way as to
be sustainable and to maintain the trophic web;
(l)

Use of selective methods in industrial fisheries to avoid or minimize by-catch;

(m)
Considering traditional knowledge, where applicable as a source to develop sustainable
mariculture techniques;
46.
Urges Parties and other Governments to adopt relevant best management practices and
legal and institutional arrangements for sustainable mariculture, taking into account the special needs and
difficulties encountered by stakeholders in developing countries, in particular through implementing
Article 9 of Code of Conduct on Responsible Fisheries, as well as other provisions in the Code dealing
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with aquaculture, recognizing that it provides necessary guidance to develop legislative and policy
frameworks at the national, regional and international levels;
47.
Requests the Executive Secretary to undertake a comprehensive review of relevant
documents on best practices relevant to mariculture, and to disseminate the results, as well as relevant
case studies, through the clearing-house mechanism prior to the tenth meeting of the Subsidiary Body on
Scientific, Technical and technological Advice;
48.
Agrees to incorporate the research and monitoring priorities identified by the Ad Hoc
Technical Expert Group on Mariculture as outlined in appendix 5 to annex I to the present decision into
the programme of work on marine and coastal biological diversity;
49.
Recommends that the Executive Secretary, in collaboration with the Food and
Agriculture Organization of the United Nations and other relevant organizations, explore ways and
means for implementing these research and monitoring priorities, including an evaluation of means
through which mariculture can be used to restore or maintain biodiversity;
50.
Recommends that the Executive Secretary, in collaboration with the Food and
Agriculture Organization of the United Nations and other relevant organizations, harmonize the use of
terms in regard to mariculture by further developing and adopting the glossary of the Food and
Agriculture Organization of the United Nations;
51.
Expresses its support for regional and international collaboration to address
transboundary impacts of mariculture on biodiversity, such as spread of disease and invasive alien
species;
52.
Decides to promote technical exchange and training programmes, and transfer of tools
and technology;
53.
Decides to examine the need for support through the financial mechanism to developing
country Parties for country-driven activities aimed at enhancing capabilities to mitigate the adverse
effects of mariculture on biological diversity;
Conservation and sustainable use of deep seabed genetic resources beyond national jurisdiction:
issues arising from the study of the relationship between the Convention on Biological Diversity and
the United Nations Convention on the Law of the Sea
54.
Requests the Executive Secretary, in consultation with Parties and other Governments
and the International Seabed Authority, and in collaboration with international organizations, such as the
United Nations Division for Ocean Affairs and the Law of the Sea, the United Nations Environment
Programme, and the Intergovernmental Oceanographic Commission of the United Nations Educational,
Cultural and Scientific Organization, if appropriate, to compile information on the methods for the
identification, assessment and monitoring of genetic resources of the seabed and ocean floor and subsoil
thereof, in areas beyond the limits of national jurisdiction; compile and synthesize information on their
status and trends including identification of threats to such genetic resources and the technical options for
their protection; and report on the progress made to the Subsidiary Body on Scientific, Technical and
Technological Advice;
55.
Welcomes United Nations General Assembly resolution 58/240 of December 2003 and
invites the Parties to raise their concerns regarding the issue of conservation and sustainable use of
genetic resources of the deep seabed beyond limits of national jurisdiction at the next meeting of the
General Assembly and further invites the General Assembly to further coordinate work relating to
/...
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conservation and sustainable use of genetic resources of the deep seabed beyond the limits of national
jurisdiction;
56.
Invites Parties and other States to identify activities and processes under their
jurisdiction or control which may have significant adverse impact on deep seabed ecosystems and species
beyond the limits of national jurisdiction, in order to address Article 3 of the Convention;
Conservation and sustainable use of biological diversity in marine areas beyond the limits of national
jurisdiction
57.
Recalling paragraph 32 (a) and (c) of the Plan of Implementation from the World
Summit   on   Sustainable   Development,   that   calls   on   the   international   community   to   “maintain   the  
productivity and biodiversity of important and vulnerable marine and coastal areas, including in areas
within and  beyond  national  jurisdiction”;;  
58.
Notes that United Nations General Assembly in paragraph 51 of its resolution 58/240,
has  reiterated  “its  call  for  urgent  consideration  of  ways  to  integrate  and  improve,  on  a  scientific  basis,  the  
management of risks to the marine biodiversity of seamounts, cold water coral reefs and certain other
underwater  features”;;
59.
Recalls paragraph 52 of General Assembly resolution 58/240, in which the Assembly
“invites  the  relevant  global  and  regional  bodies,  in  accordance with their mandate, to investigate urgently
how to better address, on a scientific basis, including the application of precaution, the threats and risks
to vulnerable and threatened marine ecosystems and biodiversity beyond national jurisdiction; how
existing treaties and other relevant instruments can be used in this process consistent with international
law, in particular with the Convention, and with the principles of an integrated ecosystem-based
approach to management, including the identification of marine ecosystem types that warrant priority
attention  and  to  explore  a  range  of  potential  approaches  and  tools  for  the  protection  and  management”;;
60.
Concerned about the serious threats to the biological diversity, stresses the need for
rapid action to address these threats on the basis of the precautionary approach and the ecosystem
approach, in marine areas beyond the limits of national jurisdiction, in particular areas with seamounts,
hydrothermal vents, and cold-water corals, other vulnerable ecosystems and certain other underwater
features, resulting from processes and activities in such areas;
61.
Calls upon the General Assembly and other relevant international and regional
organizations, within their mandate, according to their rules of procedure, to urgently take the necessary
short-term, medium-term and long-term measures to eliminate/avoid destructive practices, consistent
with international law, on scientific basis, including the application of precaution, for example,
consideration on a case by case basis, of interim prohibition of destructive practices adversely impacting
the marine biological diversity associated with the areas identified in paragraph 60 above;
62.
Recommends Parties to also urgently take the necessary short-term, medium-term and
long-term measures to respond to the loss or reduction of marine biological diversity associated with the
areas identified in paragraph 60 above.
Annex I
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- 128 2. Statement of the position of the Government of the Republic of Mauritius
with respect to the deposit by the United Kingdom of Great Britain and Northern Ireland of a list of geographical
coordinates of points pursuant to article 75, paragraph 2, of the United Nations Convention on the Law of the Sea,
14 April 20042
The Permanent Mission of the Republic of Mauritius to the United Nations presents its compliments to the
Secretary-General of the United Nations and has the honour to bring to his attention, in his capacity as depositary of
the 1982 United Nations Convention on the Law of the Sea (“the Convention”), the following statement of the
position of the Government of the Republic of Mauritius with respect to the deposit by the United Kingdom of Great
Britain and Northern Ireland to the United Nations Secretariat of a list of geographical coordinates of points pursuant
to article 75, paragraph 2, of the Convention, as reported in Circular Note M.Z.N. 46.2004-LOS (Maritime Zone
Notification) dated 12 March 2004.
The Government of the Republic of Mauritius wishes to protest strongly against this declaration inasmuch as it
considers that, by depositing the list of geographical coordinates of points defining the outer limits of the so-called
Environment (Protection and Preservation) Zone with the Secretary-General of the United Nations pursuant to article
75, paragraph 2, of the Convention, the United Kingdom of Great Britain and Northern Ireland is purporting to
exercise over that zone rights which only a coastal state may have over its exclusive economic zone.
The Government of the Republic of Mauritius wishes to reiterate in very emphatic terms that it does not
recognize the so-called “British Indian Ocean Territory” which was established by the unlawful excision in 1965 of
the Chagos Archipelago from the territory of Mauritius, in breach of the United Nations General Charter, as applied
and interpreted in accordance with resolution 1514 (XV) of 14 December 1960, resolution 2066 (XX) of
16 December 1965, and resolution 2357 (XXII) of 19 December 1967.
The Government of the Republic of Mauritius has, over the years, consistently asserted, and hereby reasserts,
its complete and full sovereignty over the Chagos Archipelago, including its maritime zones, which forms part of the
national territory of Mauritius.
The Government of the Republic of Mauritius therefore unequivocally protests against the deposit of the charts
and coordinates of the so-called Environment (Protection and Preservation) Zone by the United Kingdom pursuant to
Article 75, paragraph 2 of the Convention and against the exercise by the United Kingdom of Great Britain and
Northern Ireland of any sovereignty, rights or jurisdiction within the territory of Mauritius.
The Government of the Republic of Mauritius would appreciate if the above declaration could be duly recorded,
circulated and published in the Law of the Sea Bulletin No.54, the Law of the Sea Information Circular and any
other relevant publication issued by the United Nations.
The Permanent Mission of the Republic of Mauritius to the United Nations avails itself of this opportunity to
renew to the Secretary-General of the United Nations the assurances of its highest consideration.
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Note No. 4780/04 (NY/UN/562) dated 14 April 2004 from the Permanent Mission of the Republic of Mauritius to the United Nations.
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Second Reading of Maritime Zones Bill (No. I of 2005), 15 February 2005

PUBLIC BILLS
First Reading

Debate No. 02 of 15.02.05

The Central Water Authority (Amendment) Bill (No. II of 2005)
The Regulatory Authorities Appeal Tribunal Bill (No. III of 2005)

On motion made and seconded the following Bills were read a first time (a)
(b)
Second Reading
THE MARITIME ZONES BILL
(NO. I OF 2005)
Order for Second Reading read.
The Prime Minister: Mr Speaker, Sir, I beg to move that the Maritime
Zones Bill (No. I of 2005) be read a second time.
The purpose of this Bill is to incorporate in the laws of Mauritius the
relevant Articles of the United Nations Convention on the Law of the Sea,
commonly known as UNCLOS, to which Mauritius is a party. The Bill also makes
provision for the exercise by Mauritius of its sovereign rights and jurisdiction over
its maritime zones and the delineation of their outer limits as provided in the
Convention.
Presently, matters relating to Maritime Zones of the State of Mauritius and
their delimitation are governed by several pieces of legislation, namely the
Territorial Sea Act of 1970, the Continental Shelf Act of 1970 and the Maritime
Zones Act of 1977. All these Acts, the House will note, were drafted before the
United Nations Convention on the Law of the Sea came into force in November
1994. Mauritius adhered to the Convention shortly after it was open for signature
in December 1982. However, we did not take the necessary steps to update our
maritime legislation and the situation remained the same even after the Convention
had come into force in 1994.
It was only in 2001 that action was initiated to update our maritime
legislation in order to 1

 firstly, bring them in line with the provisions of UNCLOS;
 secondly, take full advantage of the possibilities provided for by
UNCLOS by maximizing the extent of our maritime zones, namely our
Territorial Waters, Exclusive Economic Zone and Continental Shelf, and
 thirdly, enter into maritime boundary delimitation negotiations with
neighbouring states in conformity with the provisions of UNCLOS in
order to safeguard our national rights and interests whilst fostering
harmonious and long-term international relationship with our neighbours.

The need to amend our maritime legislation has also become urgent in view
of the fact that Mauritius proposes to submit shortly to the United Nations
Commission on the Limits of the Continental Shelf a claim for the extension of our
Continental Shelf. And in this connexion, the necessary bathymetric and
geological surveys have already been carried out by the Mauritius Oceanography
Institute.

In view of the complexity of the task of drafting a highly technical piece of
legislation, the Government of Mauritius sought, and obtained, the assistance of a
team of specialised legal experts from the Commonwealth Secretariat to -

 undertake a detailed review of our current maritime legislation;
 compare our existing maritime zones legislation with the relevant
provisions of UNCLOS and with similar legislation enacted by other
comparable, Commonwealth, Small Islands Developing States;
 draft a new single Maritime Zones Bill which is in conformity with
UNCLOS and which reflects current international State practice, and
 consider other related national legislations and to make recommendations
for any review or amendment they may require.

Mr Speaker, Sir, the draft submitted by the Commonwealth Secretariat was
subsequently examined by a Committee of officials. The comments made by
various organisations were transmitted to the Commonwealth Secretariat which
submitted a fresh draft incorporating the comments made.

The Maritime Zones Bill redefines the baselines from which new Maritime
Zones are to be delimited. Whilst the current legislation refers to a system of
straight baselines, the new Bill makes provision for the use of straight baselines,
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The Bill extends the sovereignty of Mauritius over its internal waters, its
archipelagic waters and also to the airspace over these waters as well as to the beds
and subsoil and the resources contained in them.

closing baselines, archipelagic baselines and a combination of baselines which will
enable us to maximize the extent of our maritime zones.

the use of any living or non-living resources are recognised and vested in
Mauritius.

With these comments, I commend the Bill to the House.

Let me thank and congratulate, Mr Speaker, Sir, the Secretary for Home
Affairs and the staff at my Ministry, and even more the staff at the State Law
Office who have worked very hard and produced a state-of-the-art modern piece of
legislation.

Mr Speaker, Sir, this Bill lays down the foundation for a rational
exploitation of our marine resources. We have been endowed with a vast expanse
of the Indian Ocean and we may increasingly have to depend on the resources of
the sea in future to sustain our process of economic development and to provide
gainful employment for our people. Moreover, the Bill also enables us to engage
in meaningful boundary delimitation negotiations with our neighbours.

Finally, the Bill prescribes higher penalties for infringement of the law.

The Bill maintains the concept of historic waters. UNCLOS, I must point
out, does not contain anything substantial on the establishment of the regime of
historic waters. Therefore, the matter remains to be determined under customary
international law through the process of assertion and recognition. I am advised
that the maintenance of the concept of historic waters in the Bill will safeguard the
rights and interests of Mauritius over areas where Mauritian fishermen have been
traditionally fishing.

The Bill makes provision for a contiguous zone. This is a zone contiguous
to the territorial sea where a Coastal State may exercise control for preventing and
punishing infringement of its laws and regulations concerning customs, fiscal,
immigration or sanitary matters within its territory.
Mr Speaker, Sir, the international community is now showing an increasing
interest in the protection of underwater cultural heritage and the declaration of a
cultural zone is a tool for contributing to the achievement of this objective. The
Bill makes provision for a maritime cultural zone in the same area as the
contiguous zone. This will enable Mauritius to assert its jurisdiction for the
cultural purpose of protecting objects of archeological and historical nature found
at sea.
The Bill makes better provision for the exploration and exploitation of
resources in our exclusive economic zone. It defines more explicitly the sovereign
rights and jurisdictional competencies that Mauritius is vested with in its exclusive
economic zone. The rights and jurisdiction will be exercised in accordance with
international laws and, in particular, with UNCLOS.

The Deputy Prime Minister rose and seconded.
(3.32 p.m.)

Mr Speaker, Sir, this is a major Bill with wide implications, be it at bilateral,
regional or international level; and since no man is an island onto oneself and no

Moreover, the Continental Shelf of Mauritius is redefined in accordance
with UNCLOS. Our present maritime legislation limits the extent of the
Continental Shelf to 200 nautical miles. Under UNCLOS, however, where the
continental margin extends beyond 200 nautical miles from the baselines, the
Coastal States may delineate their Continental Shelf to a width greater than 200
miles up to a maximum of 350 miles. But, as I indicated earlier, the claim for
extension must be submitted for consideration by the UN Commission on the
Limits of the Continental Shelf.
The Bill regulates marine scientific research in our maritime zones. It
establishes procedures to ensure that consent for such research is not delayed or
denied unreasonably. It ensures that any person who is given consent for marine
scientific research to make the results of his work available to the Government of
Mauritius. It also provides that Intellectual Property Rights that Mauritius has in
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Dr. A. Boolell (Second Member for Vieux Grand Port & Rose Belle): Mr
Speaker, Sir, I grant the Prime Minister's right when he says that this Bill lays
down the foundation for a rational exploitation. Secondly, that we should avoid
confrontation, promote compromise and hope for successful outcome and,
therefore, the reason as to why we have to tread cautiously when it comes to the
delimitation of our maritime zone.
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country can take unilateral action to extend sovereignty over maritime zone,
therefore, we have to tread very, very cautiously. And since we don't have the
power to punch above our weight, the incorporation of this Bill into our domestic
legislation is very vital.
However comprehensive the Bill is, incorporating international treaty to
which, as the Prime Minister has said, Mauritius is party and now this is
entrenched into our domestic laws. And in doing so, it allows for –
(a) the enforcement before domestic court of provisions of the treaty,
and
(b) it enables Parliament to use authority to the Prime Minister to
prescribe regulations for implementation of various provisions of
the treaty.
But, here, we would expect the Prime Minister, irrespective of the Prime Minister
of the day, to use the discretionary power with utmost care. In fact, it would have
been better if the Prime Minister could prescribe regulations after consultation with
the President and we assume that, whenever regulation is going to be prescribed
there would be collective decisions taken by the Cabinet.
The United Nations Convention on the Law of the Sea does codify
international law and provisions of earlier Law of Sea Treaties as the Prime
Minister has said. And, as I have stated, to a large extent, it should promote,
compromise and a successful outcome. Since there are provisions now in respect
of a new definition, when we talk of Archipelagic waters, this takes into
consideration the constitutional definition of Mauritian territory and it helps to
reassert our rights over both Diego Garcia and Tromelin vis-à-vis…
The Prime Minister: Not Diego Garcia, Chagos Archipelago.
Dr. Boolell:…It   helps   to   reassert   our   rights   over   Chagos   Archipelago   and  
Tromelin vis-à-vis occupying powers.
Mr Speaker, Sir, the hon. Prime Minister stated earlier that there was a
commitment and we have honoured our commitment in respect of provision of
UNCLOS, concerning claim for an extended continental shelf. The Prime Minister
is right to say that we have to tread very cautiously, that Mauritius has been able to
honour its obligation and we are glad that the United Nations has agreed to an
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extension of this delay and we have until 2009 to put a claim for extended
Continental Shelf. But when we talk of putting in a claim, Mr Speaker, Sir, we
obviously have to take on board the fact that no one will make any concession to
us. And, therefore, the provisions of the legislation are very important to ensure
that matters can be settled amicably - I have been told that there are provisions
within the UNCLOS to sort out matters of dispute, Mr Speaker, Sir.

On the other hand, Mr Speaker, Sir, since this legislation is very complex
and Government rightly has appealed to resource persons to prepare the legislation,
but we also have to pay tribute to the Director of the Institute of Oceanography and
other resource persons. Because, with the new definition and new scientific data
and facts available, today, as I have stated, it is easier for us to lay a legitimate
sovereign claim over territories which belong to us, but which can be matters of
dispute.

Sir, the mapping of our Continental Shelf has been carried out in a very
professional manner and that has strengthened our case whenever we have to put
our case forcefully at the international forum, Mr Speaker, Sir. But, inasmuch as
much has been done, there is still a lot that needs to be done, because when we talk
of legal arsenal, we also have to set up the institutional framework; because we
have to strengthen our political implication. And, therefore, we need to have the
clout to be able to put across our case forcefully. Otherwise, it would be too easy
for the British, for example, to come with an order in Council just simply to
provoke a set-back in British/Mauritian relations, Mr Speaker, Sir.

Mr Speaker, Sir, I would have liked the provisions of the UNCLOS to be
annexed to the Bill. I grant you that it is a huge document which is available on the
net, but not many people know it. At one time Port-Louis was described as a port
pirate, Mr Speaker, Sir. hon. Gayan stated in a statement that this was factually
and legally wrong and not in conformity with the definition of piracy contained in
Article 101 of United Nations Convention on the Law of the Sea.

Mr Speaker, Sir, we know very well that much needs to be done to ensure
that Mauritius earns the reputation of being a port where there is no illegal
transhipment. I know that Government has been addressing this matter very
forcefully as to whether we should become a Member of the CAMLR and that we
should also provide the relevant document. I know that is being done, but at the
same time, we have to see to it, if we want to turn our port into a relevant fishing
hub, that we adhere strongly to the provisions of the Convention, Mr Speaker, Sir.
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There is the other matter that needs to be addressed - the issue of
surveillance. Since we don't have the relevant resources, we have to rely upon
reliable friends, Mr Speaker, Sir, upon our neighbours and we constantly have to
strengthen the ties as to whether this matter can be addressed at the level of the
Indian Ocean Commission or at bilateral level. All these issues have to be
addressed. The legislation of UNCLOS strengthens our case to make it easy for all
parties concerned, who are signatory to the UNCLOS, to see to it that the outcome
is result oriented and that there is less controversy.
The other issue that needs to be addressed, Mr Speaker, Sir, is the protection
of our Exclusive Economic Zone. When we go through the Bill that was debated in
1977, at that time, Mr Speaker, Sir, we hardly had the fishing guard; we have
moved on, we have made tremendous progress. Today, we have the National Coast
Guard, but again on our own we are limited. So, we have no choice, but to pool
resources together with friendly countries to be able to protect our Exclusive
Economic Zone. Today, Mr Speaker, Sir when we talk of our Exclusive Economic
Zone, extension of the Continental Shelf, Mauritius becomes a very huge country
indeed, with tremendous potential for exploitation, exploitation of living and non
living marine life. Mr Speaker, Sir, we have legitimate claim in respect of what is
spelt out in our Constitution, in our legitimate sovereign claim to our territories, to
islands which are inhabited and to those which are not inhabited. Today, the Prime
Minister is right to say that we have to protect the wealth of the sea. It is true that
when the Maritime Zones Bill was introduced in 1977, we hardly knew about the
wealth of the sea except, of course, for hydro carbon which can be pumped from
the sea.
Today, we are talking of protection of the wealth, Mr Speaker, Sir. I am glad
that we have introduced legislation in respect of intellectual property rights, but
whether this extends to the protection of our living and non living marine
organisms is a matter that can be spelt out at a later stage by the Prime Minister.
Why do I say protection of the marine life, Mr Speaker, Sir? It is because there is a
lot of research which is ongoing, Mr Speaker, Sir. Lately here has been medicinal
research being carried out, clinical trials ongoing because the sea can provide us
with cures for many illnesses, Mr Speaker, Sir.
Mr Speaker, Sir I will deliberately skip matters that are controversial in
respect of sovereignty claim, but suffice it to say that the incorporation of the
UNCLOS within our domestic legislation enables us to put up a brave fight and to
strengthen our case when we have to raise the matter at international forum.
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I thank you very much.
(3.45 p.m.)

The Attorney-General and Minister of Justice & Human Rights (Mr E.
Leung Shing): Mr Speaker, Sir, this Bill provides for the United Nations
Convention of the Law of Sea (UNCLOS), an international treaty to have force
law in Mauritius. Mr Speaker, Sir, the incorporation and implementation of
UNCLOS in Mauritius is long overdue. Why is it long overdue, it is because this
Convention was signed in Montegobe in Jamaica in 1982? It came into force in
November 1994. This Convention, which has been signed, is a culmination of very
arduous negotiations, involving the participation of more than 150 countries. It
would be very useful to note that our friend, hon. Minister Gayan took a very
active part in the negotiations of this Convention.

Mr Speaker, Sir although the concept of the sea, being the common heritage
of mankind propounded by the State of Malta and which has not been universally
accepted, yet this Convention represents a momentous attempt to achieve a just and
equitable international economic order governing ocean space. This Convention
contains 320 articles, nine annexes, governing all aspects of ocean space from
delimitation to environmental control, marine scientific research, economic and
commercial activities, transfer of technology and the settlement of disputes relating
to ocean matters. It also includes the codification of customary norms and the
progressive development of international law. This is the reason why I early on
said, it is a major Bill and it should have been introduced in the House a long time
ago.

Mr Speaker, Sir, during the negotiation of the Convention in the 70 s,
although there were no Conventions which had been adopted, Mauritius, at the
time, passed three laws - the Territorial Sea Act 1970, the Continental Shelf Act
1970 and the Maritime Zone Act 1977. The reason why it was done is now very
obvious. There was a reason why we had to do that. This was done in order to
preserve and reinforce our position in various areas of our maritime zones, for
example, the Continental Shelf. The House will remember that in the 1970s there
was the oil crisis. The Seven Sisters, Texaco and Mobile Exon were very interested
to explore and exploit any oil resources to be found within the maritime zone of
Mauritius. Texaco even signed at the time a MoU with Mauritius to explore, but
not to exploit. Even at the time they sent a few boreholes. Unfortunately all the
work stopped because in the meantime, the oil crisis had disappeared, but there
were one major logistical problem, Mr Speaker, Sir. The logistical problem was

8

that it was very difficult to convey over the sea oil over such a long distance. There
was no technology at the time, which would enable one of the Seven Sisters, that
is, Texaco to convey that oil. I am not saying that we have discovered oil at the
time. No. Would I be prepared to venture to say that Texaco had discovered oil,
but they had stopped oil exploitation because there was that logistical problem,
which relates to the fact that it was very difficult to convey oil over the sea, over
such a long distance. Surely after the adoption of this Bill, after we have signed our
EEZ and deposited our Chart, I am sure, we shall pursue the matter further.
Mr Speaker, Sir, under this Bill, the three enactments will be repealed and
provisions will be made for a definition of maritime zones. What would be the
maritime zones under the Bill is "archipelagic waters, contiguous zones,
continental shelf, exclusive economic zone, historic waters, internal waters,
maritime cultural zone and territorial sea".
Mr Speaker, Sir, the House will note that the concept of historic waters does
not appear specifically in that Convention, but it does exist under international
customary law. This has been adverted to by the hon. Prime Minister in his
speech. The reason as to why we had to include historic waters is obvious and
clear. Obvious and clear because we have Saya de Malha bank which is to be
found partly on international seas; only part of it is to be found within our EEZ.
However, with regard to the bank of Saya de Malha, Mauritius has always
been issuing fishing licences to bank fishing companies to fish on those banks;
there has never been any protest from the international community or from any
foreign State. Historically, therefore, Mr Speaker, Sir, de facto, Saya de Malha
bank is Mauritian; and we will continue to exercise sovereignty over that bank.

Mr Speaker, Sir, once the new Act is passed and baselines determined
according to the three methods I have just adverted to Mauritius will then be able
to pursue negotiations with the Seychelles, with a view to effecting a determination
of the EEZ between the two States. We will do so by agreement. Negotiations
have already been started late last year and it will continue. We have not only that
particular negotiation which we will have to undertake, there is another one of very
great importance to Mauritius. Further to the North, we have the Chagos
Archipelago, which is very near the Maldives. We have sovereignty over Chagos;
we have therefore to determine our EEZ vis-à-vis the Maldives concerning the
Chagos Archipelago. There again, Maldives is a very friendly State. We will have
to undertake friendly negotiations with a view to determining the delimitation of
our EEZ between Maldives and Mauritius, that is, Diego over which we have
sovereignty, Mr Speaker, Sir.

Mr Speaker, Sir, there is a second matter to which I would like to refer, that
is, the archipelagic waters. It is my understanding that technical studies carried out
with the assistance of the Commonwealth Secretariat have revealed that Mauritius
can draw archipelagic baselines around some of its islands and, particularly,
around Chagos Archipelago in line with the criteria sets out in the United Nations
Convention of the law of the sea. The waters enclosed by the archipelagic
baselines will be known as archipelagic waters; and Mauritius will enjoy
sovereignty over these waters as well as the airspace over these archipelagic
waters, the bed and subsoil and the resources contained therein. This is the purport
of this Bill. We will have sovereignty over archipelagic waters, over the subsoil,
over the airspace, over the bed of these archipelagic waters. This is the reason why
I have earlier submitted that it is important that we pass that law. I am very
pleased to see that even hon. Arvin Boolell seems to agree and he has already
stated earlier on that he will go along and support this Bill.

Members of the House will also be aware of some of the bold steps, which
have been taken by the hon. Prime Minister in this connection. Never before have
we succeeded in making of the Chagos Archipelago issue such a live issue on the

Mr Speaker, Sir, I do not propose to deal with every clause of the Bill. I shall
content myself to referring to three matters of a very important and vital interest in
view of legal implications and economical interest to Mauritius.
First of all, we will refer to the drawing of baselines, Mr Speaker, Sir. In the
Maritime Zones Act of 1977, only one method was provided for - the drawing of
straight baselines. Now we are going to have three methods of drawing baselines.
The reason why we are adopting these three methods is that it will give Mauritius a
wider expanse, the opportunity of claiming a wider expanse over the ocean. This
is one of the reasons why these three methods include the straight baselines, which
is already included in the 1977 Act, the normal baselines and a combination of
straight archipelagic and normal baseline. So, we are adapting these baselines in
the interest of Mauritius so that we can claim a bigger expanse over the ocean.
These methods will enable us to do so.
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Mr Speaker, Sir, we are all aware that this Government is making every
effort to be able to exercise again our sovereignty over the Chagos Archipelago. I
have had the privilege of participating, together with my officers and the Secretary
for Foreign Affairs, in discussions with Professor Ian Brownlie. We must take our
hats off tothe advice which have been given. We must really bow very low in front
of Professor Ian Brownlie for that invaluable advice which has been given to us
and which will enable us to pursue this case which we propose to bring in the
appropriate forum.
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international diplomatic scene and in our bilateral relations with the United
Kingdom.
Mr Speaker, Sir, there is another issue which we will have to deal with. It
relates to Tromelin. Mr Speaker, Sir, I cannot help expressing the fervent hope
that France will also agree to resume high level talks with us in relation to
Tromelin.
Mr Speaker, Sir, the third matter of interest under Article 76 of UNCLOS, is
in relation to Continental Shelf. Continental Shelf comprises the seabed, the
subsoil of the submarine areas that extend beyond its territorial sea throughout the
natural prolongation of its land territory to the outer edge of the continental
margin.
In the case of Mauritius, there are reasonable grounds, Mr Speaker, Sir, to
believe that the outer edge of the continental margin may extend beyond 200
nautical miles from the baselines. However, we will have to provide scientific
evidence of this. And, to this end, the Government of Mauritius has, through the
Mauritius Oceanographic Institute (MOI) commissioned bathymetric and other
surveys to substantiate our claim which will have to be presented to the
Commission on the limits of Continental Shelf by the year 2009. We will have to
submit that by the year 2009 and we will have to undertake these bathymetric
surveys and other oceanographic surveys urgently.
Mauritius will then be able to exercise, over its Continental Shelf, sovereign
rights for purposes of exploring its natural resources, including the mineral and
other non-living resources of the seabed and subsoil together with living organisms
belonging to sedentary species. It shall have exclusive right to regulate drilling on
the continental shelf for all purposes, Mr Speaker, Sir.
Mr Speaker, Sir, I have dealt with these three issues, namely baselines,
archipelagic waters and Continental Shelf. I shall, in conclusion, say that
successive Prime Ministers have claimed that Mauritius is not an island, Mauritius
is a continent. We are a continent, Mr Speaker, Sir. We have vast expanse of the
ocean over which Mauritius has sovereignty. We are a continent and, Mr Speaker,
Sir, we can imagine that vast expanse, spanning the Indian Ocean which begins in
Rodrigues to the East, Tromelin to the North West of Madagascar near the African
mainland, the Chagos Archipelago to the North near Maldives. It is a vast expanse
of land and this, according to the United Nations Convention on the Law of the Sea
belongs to Mauritius.
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Mauritius, Mr Speaker, Sir, has the potential and the right to explore and
exploit these resources lying in our Continental Shelf, that is, the seabed, the
subsoil over submarine areas; and the potential is very huge and enormous. We
shall recall in the 70s, Indian research ships trawling the oceans around our
archipelagic  waters,  scooping  up  manganese  nodules  and  that’s  just  one  sample  of  
what  they  have  brought  up.    We  don’t  know  of  other  precious  metals  which  could  
have   been   brought   up   of   which   we   are   not   aware,   because   we   don’t   have   the  
resources to trawl the ocean. But, anyway, Mr Speaker, Sir, there will come a time
with the advance of technology when we shall be able to tap these resources and
reap the full benefits that nature has endowed our Continental Shelf.

Mr Speaker, Sir, future generations will have to be thankful to the
Commonwealth Secretariat for its assistance and expertise, to the Mauritius
Oceanographic Institute for commissioning the surveys of our maritime zones, the
State Law Office for ensuring that the legal and economic interest of Mauritius be
well and truly safeguarded, and, finally, to the Government of Mauritius, to this
Government, for its painstaking and unwavering effort in exercising legal and
economic control and sovereignty over the maritime zone to which Mauritius is
rightfully and lawfully entitled under the United Nations Convention on the Law of
the Sea.
I have done, Mr Speaker, Sir.
(4.05 p.m.)

Mr S. Michel (Third Member for Vacoas & Floreal): M. le président, le
31  mai  1977,  j’étais  dans  cette  Chambre,  une  année  après  les  éléctions  de  1976,  j’ai  
eu  l’occasion  d’écouter  quelqu’un  et  je  voudrais  citer son discours sur le premier
projet de loi qui avait été présenté par le gouvernement travailliste à cette époque.

« Il  est  bon  qu’il  y  ait  un  texte  de  loi  définissant  clairement  nos  droits, les
limites  de  notre   souveraineté   sur  l’ocean  indien, mais il ne faut pas que ce
texte  de  loi,  que  nous  allons  tous  voter   reste  lettre  morte;;  c’est-à-dire  qu’il  
soit  écrit  sur  papier,  qu’il  y  ait  une  zone  économique  de  200  miles,  qu’il  y  ait  
une   zone   de   12   miles   et   que   l’île   Maurice   n’ait   tout   simplement   pas   les  
moyens de faire respecter quoique ce soit. »

Ce  texte  que  je  viens  de  lire  est  un  extrait  du  discours  prononcé  à  l’époque  
par le Premier ministre  actuel  et  je  crois  qu’il  avait  posé  les  vraies  questions - et
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cela   fait  déjà   maintenant   28   ans  qu’il   avait  posé ces questions -et   aujourd’hui   ce  
projet de loi qui est devant cette Chambre permet de poser les mêmes questions.
Mais avant, M. le président, je voudrais dire que ce projet de loi présente
bien   des   avantages,   si   on   s’en   tient   aux   objectifs   qui   auraient été mis en avant.
Premièrement, donner force de loi à la Convention des Nations Unies sur le droit
de la mer, redélimiter nos zones maritimes à notre avantage, bien sûr, pour en tirer
un maximum de bénéfices.      Toutefois,   je   voudrais   faire   remarquer   qu’il y a
quelques sérieux problèmes, d’abord,  sur  le  texte  qui  nous  a  été  présenté.    
M. le président, si vous prenez le texte de loi, paragraphe 2 – Interpretation,
vous verrez que –

document qui parle de existing legal provisions to be amended. C'est très bien,
parce que cela nous permet de savoir ce qu'on va faire.

Mr Speaker: This is the practice that is required by the Standing Orders,
and we have done it.

(2)

"(1)

The drawing of such baselines shall not depart to any appreciable
extent from the general configuration of the archipelago.

The length of such baselines shall not exceed 100 nautical miles,
except that up to 3 per cent of the total number of baselines enclosing
any archipelago may exceed that length, up to a maximum length of
125 nautical miles.

An archipelagic State may draw straight archipelagic baselines
joining the outermost points of the outermost islands and drying reefs
of the archipelago provided that within such baselines are included
the main islands and an area in which the ratio of the area of the
water to the area of the land, including atolls, is between 1 to 1 and 9
to 1.

Mr Michel: Ce n'est pas à vous, M. le président, que j'adresse mes critiques,
mais au gouvernement! Je ne vais pas surfer sur l'internet; d'ailleurs, c'est
maintenant que j'apprends! Il a fallu demander à d'autres personnes de le faire
pour moi. J'ai découvert certains articles que je voudrais lire à la Chambre.
J'estime que c'est bon de savoir ce qu'on va voter. Dans l'article 47 de UNCLOS,
archipelagic baselines couvrent neuf paragraphes. Avec votre permission, M. le
président, je vais les lire –

“The  baselines  may  be  –
(a) straight archipelagic baselines determined in the manner referred to in
article 47 of UNCLOS.

(3)

“In  the  Act,  unless  otherwise  expressly  provided  –
“archipelagic  baselines”  means  straight  archipelagic  baselines  referred  to  
in  section  4(2)  (a).”

(b) Normal baselines, being (i)
the low-water line as specified in article 5 of UNCLOS;
(ii) the seaward low-water line of reefs as specified in article 6 of
UNCLOS; or

(4)

Such baselines shall not be drawn to and from low-tide elevations,
unless lighthouses or similar installations which are permanently
above sea level have been built on them or where a low-tide elevation
is situated wholly or partly at a distance not exceeding the breadth of
the territorial sea from the nearest island.

(c ) a combination of the methods for determining baselines specified
in  paragraph  (a)  and  (b)”

(iii)

Lorsque vous allez à la clause (4) (2) (a), voilà ce qui est dit –

straight baselines determined in the manner referred to in
article 7 of UNCLOS; or

(5)
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The system of such baselines shall not be applied by an archipelagic
State in such a manner as to cut off from the high seas or the exclusive
economic zone the territorial sea of another State.

Le ministre de la justice a référé aux 312 articles de la Convention des Nations
Unies sur le droit de la mer. Je ne demande pas au gouvernement de nous faire
parvenir ce volumineux document. Mais je pense que les parlementaires auraient
dû avoir une copie ou des extraits de cette Convention pour nous permettre d'avoir
une idée de ce que nous discutons et votons. Samedi dernier, nous avons reçu un
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(6)

If a part of the archipelagic waters of an archipelagic State lies
between two parts of an immediately adjacent neighbouring State,
existing rights and all other legitimate interests which the latter State
has traditionally exercised in such waters and all rights stipulated by
agreement between those States shall continue and be respected".

Il existe un contentieux entre Maurice et les Seychelles sur la question de Saya de
Malha. Le Premier ministre a effectué une visite aux Seychelles. Quand il
résumera le débat, peut-être il pourra parler de ce problème.
"(7) For the purpose of computing the ratio of water to land under paragraph 1,
land areas may include waters lying within the fringing reefs of islands
and atolls, including that part of a steep-sided oceanic plateau which is
enclosed or nearly enclosed by a chain of limestone islands and drying
reefs lying on the perimeter of the plateau.
(8)

The archipelagic State shall give due publicity to such charts or lists
of geographical co-ordinates and shall deposit a copy of each such
chart or list with the Secretary-General of the United Nations."

On ne peut pas se rendre aux Chagos; c'est un territoire mauricien qui a été détaché
en 1965 par les britanniques et qui l'ont baptisé BIOT. Est-ce qu'on a remis tous
les documents nécessaires au secretaire-général des Nations Unies? Je me pose la
question. C'est un exemple que je voudrais prendre, mais dans l'Interpretation, à
chaque fois on nous réfère aux articles de la Convention de UNCLOS. Il faudrait
aller sur l'internet pour trouver ce que cela veut dire. Je pense que si à l'avenir on
pourrait soumettre toutes les informations aux parlementaires, ce serait d'une
grande utilité. Vous verrez dans ce projet de loi, M. le président, que très souvent
les articles de la Convention sont repris sans que mention soit faite. J'estime que
ceux qui ont préparé le projet de loi auraient dû avoir la décence de le mentionner.
Comme je l'ai dit au départ, c'est un texte de loi qui offre beaucoup d'avantages
auxquels je souscris. Je ne dis pas que je suis contre, mais je dis qu'on aurait pu
nous aider un peu.
Un deuxième point que j'aimerais faire, M. le président, concerne
l'applicabilité des différents articles. Ce que nous faisons, aujourd'hui, c'est de
prendre les articles de la Convention et les incorporer dans notre loi. Nous pensons
ainsi régler nos différents frontaliers. Nous savons qu'il y a un problème avec les
Seychelles. J'ai demandé au Premier ministre quelques éclaircissements quand il
résumera le débat. Nous avons trois contentieux. La question de Saya de Malha
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avec les Seychelles, Tromelin avec la France et les Chagos avec les Britanniques.
Apparemment, il n'y a pas de problème avec Madagascar.

The Prime Minister: Il n'y a plus!

Mr Michel: Il faut avoir les pieds sur terre; c'est un problème qui ne va pas
se résoudre dans un proche avenir. Le Premier ministre a dit récemment que
Maurice pourrait avoir recours aux Nations Unies et à la Cour de la Haye en ce qui
concerne les Chagos. Quand j'étais ministre de la pêche, nous avions donné des
permis aux Japonais pour qu'ils pêchent dans les eaux de Tromelin et nous savons
ce qui s'est passé. Ils ont été arrêtés et condamnés à payer une forte amende,
beaucoup plus de ce que nous prévoyons comme penalties à Maurice.

Nous sommes devant un vrai dilemme. Le  Premier  ministre  l’a  dit  il  y  a  28  ans  de  
cela.   La   question   que   nous   nous   posons   aujourd’hui   est   celle   ci:   que   prévoit   le  
gouvernement,   après   que   ce   texte  de  loi  aura   été   voté   par   l’Assemblée   nationale,  
pour  faire  respecter  le  droit  de  l’île  Maurice?  C’est la question fondamentale. Tout
à   l’heure,   le   ministre   de   la   justice   disait   qu’il   croyait   que   l’île   Maurice   pourra  
récupérer  ses  territoires.  Ce  n’est  pas  une  question  de  croyance.  

Il y a un article effrayant, qui parle de innocent passage. Il faudrait lire le
innocent passage dans   l’article   en   question.   Je   voudrais   vous   le   lire,   M.   le  
président,  car  ainsi  vous  verrez  dans  quel  pétrin  on  s’est  fourré.  Je cite –

1. Passage is innocent so long as it is not prejudicial to the peace, good
order or security of the coastal State. Such passage shall take place in
conformity with the Convention and with other rules of international law.

any threat or use of force against the sovereignty, territorial
integrity or political independence of the coastal State, or in
any other manner in violation of the principles of international
law embodied in the Charter of the United Nations;
any exercise or practice with weapons of any kind;
any act aimed at collecting information to the prejudice of the
defence or security of the coastal State;

2. Passage of a foreign ship shall be considered to be prejudicial to the
peace, good order or security of the coastal State if, in the territorial sea,
it engages in any of the following activities –
(a)

(b)
(c)
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(d)
(e)
(f)
(g)
(h)
(i)
(j)
(k)
(l)

any act of propaganda aimed at affecting the defence or
security of the coastal State;
the launching, landing or taking on board of any aircraft;
the launching, landing or taking on board of any military
device;
the loading or unloading of any commodity, currency or
person, contrary to the customs, fiscal, immigration or sanitary
laws and regulations of the coastal State;
any act of wilful and serious pollution contrary to this
Convention;
any fishing activities;
the carrying out of research or survey activities;
any act aimed at interfering with any systems of communication
or any other facilities or installations of the coastal State, and
any other activity not having a direct bearing on passage.

Lorsque vous lisez tout cela, M. le président, et que vous savez ce qui se passe
actuellement aux   Chagos,   avec   la   base   militaire,   il   ne   faut   pas   rêver.   C’est   pour  
cela que je dis que rien ne va être facile. Je souhaite tout simplement bonne chance
au  gouvernement,  qui  a  commencé  par  voter  cette  loi.  Je  me  souviens  qu’en  1982,  
le gouvernement MMM/PSM avait   amendé   la   Constitution   pour   redéfinir   l’Etat  
mauricien,   en   y   ajoutant   l’archipel   des   Chagos.   Cela   s’est   passé   en   1982;;  
aujourd’hui,   cela   fait   23   ans   et   on   piétine   toujours.   C’est   pour   cela   que   je   pense  
qu’on  peut  voter  des  lois,  mais  j’ai  des  réserves, tout en souhaitant bonne chance
au gouvernement.
Merci, M. le président.
At 4.25 p.m. the sitting was suspended.
On resuming at 5.05 p.m with the Deputy Speaker in the Chair.

Mauritius and secondly, the delimitation and management of the maritime zones of
Mauritius.

Mr Deputy Speaker, Sir, we all know that the seas and oceans cover ¾ of the
earth surface. They are in constant motion. Their waves, tides and currents
influence living things not only in the sea itself but also around its shores and in
the air above it. In the waters and beneath them, lie stores of minerals including
coal and oil, some of which are supplementing the fast disappearing resources of
the land.

Since time immemorial, Mr Deputy Speaker, Sir, fishing has been an
important activity at sea. It has been a major source of food, employment and
economic benefits for man. The fisheries resources were once assumed to be an
unlimited gift of nature. However, with increasing knowledge and development of
fisheries, it has been realised that aquatic resources are finite though renewable.
They have to be properly managed if their contribution to nutrition and economic
benefits are to be sustained.

As a matter of fact, Mr Deputy Speaker, Sir, the declaration of exclusive
economic zones by many countries in the mid 70s set the basis for having a new
legal regime for the sea.
Mauritius was no exception to this new approach to jurisdiction over the sea and it
proclaimed through the Maritime Zones Act of 1977 its sovereignty over an
Exclusive Economic Zone of 200 miles.

As we are all aware, it was after very long deliberations that the United
Nations Convention on the Law of the Sea was adopted in 1982 and it laid down a
new legal framework for the better management of marine resources.

Article 56 of the law of the sea defines the rights, jurisdiction and duties of
coastal States in the EEZ with regard to, amongst others, exploration, exploitation,
management of the natural resources, marine scientific research and protection of
the marine environment. States with adjacent or opposite coasts should also agree
on the delimitation of the EEZ between them.

This new legal regime not only gave rights to coastal States over their
exclusive economic zones, but also gave responsibilities to the States for the proper
management of their resources found therein which cover some 90% of the world's
fisheries.

The Maritime Zones Bill concerns directly the ocean surrounding our island.
The objects of the Bill are clear. Firstly, for UNCLOS to have force of law in
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The Minister of Housing & Lands and Minister of Fisheries (Mr G.
Lesjongard): Mr Deputy Speaker, Sir, allow me to congratulate the hon. Prime
Minister for bringing this important piece of legislation to the House.
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Mr Deputy Speaker, Sir, this new Maritime Zones Bill on becoming an Act,
will bring our legislation in conformity with the United Nations Convention on the
Law of the Sea of 1982 for it reflects its provisions. It takes into account recent
trends and best practices in relation to national legislation on maritime zones.
Under this legislation, the maritime zones will cover the territorial seas and internal
waters. Mauritius will thus have sovereignty over these waters, their seabed
resources and traditional fishing rights among others.
Mauritius has sovereign rights for the purposes of exploring, exploiting,
conserving and managing the natural resources of the EEZ. The protection and
preservation of the natural resources have to be exercised in relation to a number of
factors relating to the conservation and utilisation of those resources, the fish
stocks in the EEZ and adjacent waters, the highly migratory species and marine
mammals.
The new Maritime Zones Bill makes, amongst others, provisions for
regulating activities in the EEZ, the Continental Shelf, marine scientific research
and marine environment protection. These are all in conformity, Mr Deputy
Speaker, Sir, with international law and the sustainable use of marine living
resources. In order to effectively manage the marine living resources, Mr Deputy
Speaker, Sir, it is crucial that fisheries legislation reflects the changing regime of
the oceans. Coastal States should, at all times, be aware of the fishing operations
taking place in their EEZ in order to have reliable information on their fish stocks.
Furthermore, harmonisation of policies on the one hand and co-operation on
the bilateral sub-regional and regional basis on the other hand, are of paramount
importance to managing fishery resources. Coastal and other States should also
co-operate directly or through appropriate international organisations to manage
highly migratory and straddling fish stocks.
Mr Deputy Speaker, Sir, the Fisheries and Marine Resources Act 1998 takes
on board the above principles that I have just mentioned. It provides for licensing
of all fishing boats and vessels wishing to fish in Mauritian waters on such terms
and conditions to be determined by the Ministry of Fisheries, but subject to the
approval of the Prime Minister. Besides, Mr Deputy Speaker, Sir, no person shall
use a Mauritian vessel or boat for fishing in any fishery in the high seas or within
the fishing zone of a foreign State without a licence. The licence conditions
specify, amongst others, the method of fishing to be used, areas where such fishing
is authorised and the species of fish to be caught. The Fisheries and Marine
Resources Act also makes provision for foreign vessels to fish in Mauritian waters
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under access agreement with a foreign State and inter-governmental organisation
or a fishing association.

Insofar as our international obligations under the Law of the Sea are
concerned, Mr Deputy Speaker, Sir, I wish to point out that Mauritius has signed
the agreement for the implementation of the provisions of the United Nations
Convention on the Law of the Sea relating to the conservation and management of
straddling fish stocks and highly migratory fish stocks and the agreement to
promote compliance with international conservation and management measures by
fishing vessels on the high seas.

Mr Deputy Speaker, Sir, Mauritius is now a member of the Indian Ocean
Tuna Commission, that is, IOTC and the Convention for the Conservation of
Antarctic Marine Living Resources, that is, CAMLR. We are also actively
participating, at present, in the setting up of the South West Indian Ocean Fisheries
Commission on the one hand which covers waters under national jurisdiction of
countries in the region and on the other hand the Southern Indian Ocean Fisheries
Agreement which will cover the high seas between South Africa and Australia.
Furthermore, Mauritius is participating in the elaboration of a South West Indian
Ocean Fisheries Programme for the sustainable management of offshore fisheries
resources, that is, the Agulhas and Somali large marine ecosystem project. We are
also envisaging to sign a project to be implemented by the FAO under Swedish
International Development Agency for supporting the work of the South West
Indian Ocean Fisheries Commission and build capacity in fisheries management in
the South West Indian Ocean.

Mauritius also collaborates with like-minded countries to combat illegal
unreported and unregulated fishing and subscribes to the code of conduct for
responsible fishing of the airfield. Mr Deputy Speaker, Sir, I wish to point out
here that my Ministry will soon initiate the tracking of licence fishing vessels in
our EEZ with the coming into operation of the vessel monitoring system as from
March this year. This will further reinforce our efforts to closely monitor the
activities of fishing vessels in the Mauritian waters.

My Ministry participated fully in the review exercise of the Maritine Zones
Act of 1977. I must say that the provisions of the Fisheries and Marine Resources
Act 1998 are very much complementary to those of the new Maritime Zones Bill.
It goes without saying, Mr Deputy Speaker, Sir, that I fully support the new
Maritime Zones Bill.
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Thank you, Mr Deputy Speaker, Sir.
(5.19 p.m.)
The Minister of Shipping, Rodrigues and & Islands (Mr P. Auroomooga
Putten): Mr Deputy Speaker, Sir, it gives me great pleasure to intervene on the
new Maritime Zones Bill because this Bill breaks new grounds on the archipelagic
waters, the internal waters, the contiguous zones, the historic waters and the
cultural zone.

(1)

to provide the delimitation and management of the maritime zones of
Mauritius.

to provide for the United Nations Convention on the Law of the Sea
to have force of law in Mauritius;

The Republic of Mauritius consists of Mauritius, Rodrigues island, Agalega,
St Brandon, Tromelin and Chagos Archipelago. This Bill makes Mauritius one of
the largest countries of Africa, both in terms of land and ocean territory. The
objects of the Bill, as spelt out by the Prime Minister, are –

(2)

This Convention was set for signature in December 1982 after 14 years of hard
work involving the participation of more than 150 countries and got into force in
1994. This Convention governs all aspects of ocean space such as delimitation,
environmental control, marine and scientific research, commercial activities,
transfer of technology and settlement of disputes relating to ocean matters.
It is clear that this Convention is a notion that the problems of the oceans are
interrelated and should be settled as a whole. The Convention itself consists of 320
articles and nine annexes. I am going to give some of the features of this
Convention to the House.
(1) Coastal States exercise sovereignty over their territorial sea which they
have the right to establish its breadth up to a limit not to exceed 12
nautical   miles;;   foreign   vessels   are   allowed   “innocent   passage”   through  
those waters;
(2) Ships  and  aircraft  of  all  countries  are  allowed  “transit  passage”  through  
straits used for international navigation; States bordering the straits can
regulate navigational and other aspects of passage;
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(3) Coastal States have sovereign rights in a 200-nautical mile Exclusive
Economic Zone (EEZ) with respect to natural resources and certain
economic activities, and exercise jurisdiction over marine science
research and environmental protection;

(4) All other States have freedom of navigation and overflight in the EEZ, as
well as freedom to lay submarine cables and pipelines;

(5) Coastal States have sovereign rights over the continental shelf for
exploring and exploiting it; the shelf can extend at least 200 nautical
miles from the shore, and more under specified circumstances;

(6) All States enjoy the traditional freedoms of navigation, overflight,
scientific research and fishing on the high seas; they are obliged to adopt,
or co-operate with other States in adopting measures to manage and
conserve living resources;

(7) The limits of the territorial sea, the Exclusive Economic Zone and the
continental shelf of the islands are determined in accordance with rules
applicable to land territory, but rocks which could not sustain human
habitation or economic life of their own would have no economic zone
or continental shelf;

(8) States are bound to prevent and control marine pollution and are liable to
damages caused by violation of their international obligations to combat
such pollution;

The innovative features of this Bill concern internal waters, maritime
cultural zone and maritime scientific research.

Sir, the United Nations Convention on the Law of the Sea was not written
specifically to apply to underwater heritage, cultural heritage. In fact, this
Convention has two articles only to underwater cultural heritage. Article 303 (1):
“States  have  the  duty  to  protect  objects  of  an  archaeological  and  historical nature
found   at   sea   and   shall   cooperate   for   this   purpose”   and   Article   149   of   the  
Convention:    “All  objects  of  archaeological  and  historical  nature  found  in  the  area  
shall  be  preserved  and  disposed  for  the  benefit  of  mankind”.

As you see, Sir, these two provisions are not sufficient for the protection of
underwater heritage. In fact, UNESCO has always been made aware of this
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weakness since 1956 and at the request of its Executive Board, experts met several
times between 1993 to 20-01 and came up with a legal instrument. This legal
instrument  is  termed  as  “The  Convention  of  the  Protection  of  Underwater  Cultural  
Heritage”   which   was   adopted   by   UNESCO   on   02   November   2001.      This  
Government, in its wisdom, is incorporating Article 8 of this Convention in Part IX
of this present Bill. As you see, we are the cutting edge of legal affairs even in the
world. It is taking all necessary measures to prohibit and prevent illicit excavation
and commercial exploitation and establish standards for the protection and
management of our underwater cultural heritage which lies in our internal waters,
archipelagic waters, territorial seas, Exclusive Economic Zone and our continental
shelf.
Mauritius is becoming a big country not only with a big heart; now we are as
large as an African country both in terms of land and ocean.
Sir, one particular section of direct relevance to my Ministry is Clause 10.
My   Ministry   is   working   on   the   “Western   Indian   Ocean   Marine   Highway  
Development”  which  is  funded  by  the  Global  Environment Facility and the World
Bank,  is  to  help  protect  the  region’s  biodiversity  and  the  coastal  lines.

(i)

we have to prevent exploitation of marine resources through illegal
fishing or other fishing practices

to prevent contamination of the seas two ways: oil spills and the
illegal discharge of ballast waters.

The project has two objectives –

(ii)

This will be achieved through the introduction of a marine electronic highway, to
guide ships in this part of the world of the Indian Ocean for sensitive areas and to
monitor  the  movements  and  activities  of  fishing  and  other  vessels  within  countries’  
territorial waters.
Right now, six countries are working on this project. We have Mauritius,
Seychelles, Madagascar, South Africa, Mozambique, Kenya and Tanzania; and in
December the Deputy Director of Shipping went to South Africa to work on the
model for achievements.
It involves and it will involve an integrated system of electronic nautical
charts, real-time positioning information, aids to navigation and shore-based
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automatic ship identification system like in Malaysia and Singapore. Provision of
a real-time meteorological, oceanographic and navigational information. This
marine electronic highway will become a valuable tool for preventing and
controlling marine pollution and ensuring the safety of navigation in this part of the
world.

Mr Deputy Speaker, Sir, as you see, this Government is pushing ahead, we
want to break new grounds. We have got a legacy to leave to the future
generations.

Part V of the Bill deals with contiguous zones. The contiguous zone, as
described in Article 33 of UNCLOS and Clauses 12 and 13 of the present Bill, is
focused on the prevention of the infringement of customs, fiscal and immigration
or sanitary laws. Fortunately, we do not have the problems that the Mediterranean
countries, such as Italy, France and Greece have. The Exclusive Economic Zone
of Mauritius, I am advised, extends over an area of 1.9 m square kilometres,
making again Mauritius one of the larger African countries in terms of total area.
We know that before the opening of the Suez Canal, Mauritius was un arrêt

incontournable in the future again.

Other benefits of the Bill are to the fishing and the tourism sectors which are
important pillars of the economy. We need to protect them and this Bill gives the
Prime Minister the right to make regulations, to designate sea/traffic lanes for
tankers/ships transiting in our maritime zone, in our waters to provide safety of
navigation and to avoid collision of ships and prevent pollution in our waters. The
enforcement of the Maritime zone will ensure that ship transporting illegal arms or
radioactive materials will be controlled or forbidden to ply in our waters. We can
have regulations for that. The Bill finally offers a golden opportunity for Mauritius
to transform itself, to go into the sea development and to immerge. We have
started the work to become a seafood hub. We are going to use and exploit our
resources in our maritime zone including the Exclusive Economic Zone to promote
Mauritius as a seafood hub, as a tourism destination and fishing and with bilateral
and international agreements work with countries like India, Japan and other
countries of the world, America, Canada and New Zealand.

To conclude, Sir, let me thank the Prime Minister for bringing this piece of
legislation. It shows clairvoyance and wisdom that we take our responsibilities,
that the future generation will be able to maximise and we are going to have
sovereign rights over the vast extension of seas in the Indian Ocean.
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Thank you, Sir.
(5.30 p.m.)
Mr M. Dowarkasing (Third Member for Curepipe & Midlands): Mr
Deputy Speaker, Sir, the Maritime Zones Bill presented in this House today is a
significant piece of legislation brought forward by this Government. It is
providing the necessary legal framework to enforce the United Nations Convention
on the Law of the Sea, commonly known as UNCLOS. This Convention is
historic for the maintenance of peace, justice and progress for the people of this
world.
Mr Deputy Speaker, Sir, this Convention is helping a lot in reconciling the
widely divergent interests of different countries. It is also helping to establish an
equal opportunity for all the countries in the use of the ocean and its immense
resources. The Convention has also helped to create a consciousness on the
potential of the resources of the ocean and the important contribution this can be in
the economic and social development of a country. Unlike the land, the sea has
resisted exploitation so far with the exception of few countries that have already
taken the lead to exploit this new Eldorado.
History has shown to us how massive exploitation has been detrimental to
countries during colonial days. Some countries are even now still struggling to
overcome these effects. As regards the exploitation of the oceans we are more or
less protected by this Convention, Mr Deputy Speaker, Sir. This Convention, by
clearly enunciating national and international jurisdiction, eliminates the boundary
problems and provides an opportunity to strengthen the bond of regional cooperation.
View the different and important aspects of this Convention and how it will
safeguard the interests of our country on its oceanic resources, it is imperial that
this Convention has the force of law in Mauritius. And for this endeavour, I wish to
congratulate the hon. Prime Minister for bringing this piece of legislation to the
House.
Mr Deputy Speaker, Sir, we are referring here to 71% of the earth surface
which comprises of oceans and seas and more specifically 35% of this 71% now
falls within the national jurisdiction of coastal States.
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With the coming into force of this Maritime Zones Bill, Mauritius can claim
for an exclusive economic zone that exceeds 1.8 million square kms, an area that is
nearly 1000 times the size of Mauritius. We are referring here to 1.8 million
square kms that can be exploited from marine resources. This enormous ocean
State that we have acquired may remain unexploited and this may be the case for
so many other small islands which may have neither the capital nor the human
resources to fully exploit the full potential of their marine resources. These small
island States may as well lack the necessary tools to enforce their economic rights
against other foreign States, as may be our case also. We are all aware of the
problems of certain countries, mainly small islands that are facing a lot of
difficulties because of extensive illegal exploitation of the highly migratory tuna
fish.

Mr Deputy Speaker, Sir, the development of the sea can be, and must be, a
new challenge for regional co-operation and it comes at a time when Mauritius is
looking forward to become a seafood hub. It is a known fact that the Indian Ocean
is very rich in resources. It is high time that Mauritius invests in the exploration
and exploitation of this huge maritime zone so that the resources which are
presently unexploited or which are being poached by foreign vessels can contribute
to our economic well-being.

The major part of our maritime zone is yet to be explored. The resources in
terms of fishes, minerals and hydrocarbons are yet to be assessed, but apart from
these obvious resources, our ocean has other hidden resources, for example, our
ocean can be used for the culture of pearl oysters or we can cultivate algae for the
production of Agar.

Another hidden resource that can generate billions of rupees is the extract
from marine animals and plants which is unique to Mauritius and which can be
used for the manufacture of medicines. I will come a bit later to this issue, Mr
Deputy Speaker, Sir.

The second object of this Bill provides for the management of the maritime
zone of Mauritius. Mr Deputy Speaker, Sir, this can be viewed on two levels, on
the national level and on the regional level. Small island countries, including
Mauritius, need to work out a co-operative framework in such areas as living and
non-living resources and ocean monitoring and surveillance. Other fields of cooperation may be sea transportation, marine sciences, technological research,
manpower training and development. We have no other way than to enhance
bilateral and multilateral arrangements.
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Mr Deputy Speaker, Sir, I believe that this piece of legislation is the
beginning of a long process to develop our marine resources. Maybe the role of
the Ministry of Fisheries will have to be reviewed and extended to assume new
responsibilities. But, more importantly, I believe that a national policy should be
formulated on the marine sector. The national policy must also, among others, take
care of the marine environment, management of the ocean, make use of the
appropriate marine technology. The amount of work to be done if we want to
manage our maritime zone properly is as immense as the ocean, Mr Deputy
Speaker, Sir.
There is a lot to do, but, first of all, I believe that we should start by paying a
lot of attention to the surveillance of our Exclusive Economic Zone. We are aware
of foreign vessels which are trying to poach our fishes. There is information that a
lot of our corals and other marine animals and plants are being collected and
exported.
In the Audit's report of 2003, it was reported that only 18% of the flying
hours of the Dornier - and this is very important - have been used for the
surveillance of our Exclusive Economic Zone. Are we carrying, therefore, the
surveillance of these zones properly?
Mr Deputy Speaker, Sir, in answer to a PQ in June 2004 related to
surveillance of our economic zone by the hon. Prime Minister, he pointed out that
Mauritius is looking forward for the purchase of state-of-the-art radars and
equipment. I do hope that this is becoming a priority for us in this country. So, we
have to win this battle of surveillance first of all before we go any further.

one year ago, thatsome of these scientists came to Mauritius and exploited what we
call Lièvre de Mer, seahare, commonly known as "bebête divin".

According to that magazine, that shell-less molecule was extracted from our
waters and has reached an advanced stage, phase 3, in clinical research for the
treatment of cancer. Scientists in Hawai are extracting a substance from this
particular living creature known as 'Dolastatine', named after this 'Nudibranch'
scientific name, which is 'Dolabela Ariculavia'. As I said earlier on, our marine
resources can bring us a lot of money in terms of molecules that can be very, very
vital for the medical field, Mr Deputy Speaker, Sir.

I would like to pledge to the hon. Prime Minister to see to it that the
activities of certain NGOs operating in Rodrigues especially - I won't mention the
name - must be monitored closely. Many scientists come and go under the cover
of certain NGOs. They are publishing a lot of documents and making a lot of
researches on our marine resources. The law should be enforced in that sector.
There is a lot of potential in our marine resources, but as I have said, if corrective
measures are not taken right now, we might be left with nothing. Our ocean, our
Exclusive Economic Zone is the next pillar that we should consider on the
economic front, not only in terms of fishes, but also in terms of providing
molecules of great medical value.

I would wish to conclude on this optimistic note and wish to congratulate
once again the hon. Prime Minister for his endeavour that will have a great impact
on the future of our country.

Thank you, Mr Deputy Speaker, Sir.
(5.42 p.m.)

Indeed, as hon. Boolell said, it is a major Bill. To a large extent the future of
our nation will depend on the solidity and implementation of this Bill. Therefore,
yes, it is a major Bill, and I have to put on record the fact that again, last Tuesday,
we debated the Basdeo Bissoondoyal Trust Fund Bill which was one occasion

The Prime Minister: Mr Deputy Speaker, Sir, I am very happy to thank my
colleague Ministers, PPPs, backbenchers who have participated in this debate, but
also the two Members from the Opposition who have participated positively.
Therefore, there is unanimity on this very important piece of legislation. I thank
everybody for that and for their contribution.

Mr Deputy Speaker, Sir, before concluding, I would like to draw the
attention of the House on certain facts that have been brought to my attention.
There are actually many scientists who come to Mauritius as tourists. They proceed
to the extraction of our marine resources and exploit them in view of finding
elements  in  the  medical  field.    Magazine  “Science  et  Vie” has pointed out clearly,
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I am afraid, Mr Deputy Speaker, Sir, that with the enforcement of this Bill,
the work of the hon. Prime Minister on this Bill is not over yet. Because when you
go through this piece of legislation, out of the 32 clauses, you will see that 12
clauses are being bound by regulations. So, this is a piece of legislation which is
over burdened by regulations maybe because of its complexity, but I am afraid that
the work has just started. There is a lot more to do on this piece of legislation.
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where once more we accomplished our devoir de mémoire. It was a very important
Bill and the Leader of the Opposition chose to be absent. Today, one week later,
when we are debating what hon. Dr. Boolell, himself, described as a major Bill,
again, il brille par son absence, Mr Deputy Speaker, Sir.
Before I go to the heart of the matter, let me deal with three issues that are
not directly related to the Bill before us. Hon. Dr. Boolell said that before making
regulations I should consult the President. Un vétéran like him should know that
before the regulations are made, they come to Cabinet and all papers coming to
Cabinet go through the President of the Republic. This is one of the main
functions of the President of the Republic, that is, to examine all Cabinet papers
that come next Friday and to discuss of course; the Prime Minister meets him on
Thursday and what has to be discussed is discussed. So, this is taken care of. I
take the liberty of reminding the hon. Member of that.
The second point which is not directly linked to this piece of legislation though it is an important point - is the issue of Port Louis harbour having become a
'port pirate' in the past, which it is no longer now. We have taken the required
measures. It is true that to make some money, some people had allowed vessels
dealing in illegal fishing of legine to call in the harbour. And, it is true that we had
acquired the reputation of a 'port pirate'. We have taken measures for this to be a
thing of the past, which it is now. We have been congratulated by France,
Australia and South Africa, the three main countries involved in illegal fishing of
'legine' dans l'antarctique. They recognised our efforts, they thanked us for that
and, in fact, we are already an observer nation at CAMLR, which is the
organisation regrouping them and dealing in the prevention of illegal fishing of
'legine' in the Antarctic. But, this has nothing to do with the definition of piracy
and so on in this Bill. We had a duty to take action; we took action and I am proud
of that also. Our reputation has been reestablished completely as a clean harbour.

divin'. I don't know if we will have to buy some equipment. We are just installing
equipment, X-ray, scanning equipment to look for weapons, dangerous drugs and
so on. I don't know if we'll have to find something to check whether 'bebête divin'
are leaving our country illegally for scientific purposes, but it is an interesting
point. Concerning the point made on Rodrigues also. I think I know which NGO
the hon. Member has in mind. We have checked in the recent past. We heard
things, we had checked, but we'll double-check and make doubly sure that there are
no scientific activities or spying activities disguised as NGO activities.

Having made those three points, let me go to the heart of the matter. This is
a major piece of legislation, because, Mr Deputy Speaker, Sir, yes, it gives us the
means to control, exploit, protect this vast area which is Mauritius and its
Exclusive Economic Zone. Indeed, my colleague, the Attorney-General and
Minister of Justice said that we are un continent. It is one way of rightly putting it.
For my part, I have always described Mauritius as un immense Etat Archipel,
immense, couvrant la majeur partie de l'ocean indien. When you draw our
Economic Zone around Mauritius, Rodrigues, Agalega, St. Brandon, Chagos
Archipelago, Tromelin Island, c'est un immense Etat Archipel. And on that I am
happy de constater that there is full agreement between Government and the
Opposition, que dans une large mesure l'avenir économique de l'ile Maurice se
trouve dans cette immense zone économique exclusive que nos différents
territoires, nos différentes îles génèrent. Nous sommes un immense Etat Archipel,
un continent marin et, sous-marin et dans une très large mesure, notre avenir
économique est là.

Having said that, let me clarify the situation. In fact, we have four disputes
in the Indian Ocean. We have one with the UK over the Chagos Archipelago, one
with France over Tromelin; one with Seychelles over the Saya de Malha Bank and
one with the Maldives over the delimitation of the two exclusive zones generated
by  the  Maldives  Archipelago;;  maybe,  it  has  moved  since  recently…

This is a very important, major Bill for the future of this country. And, I am
very proud to have worked with the Attorney-General and Minister of Justice, but
also with hon. Gayan, who as Minister of Tourism - he is not here - participated as
a brilliant expert in fine-tuning the final version of this Bill. A great work! Of
course, we have tapped foreign expertise, but the expertise that we have here, I
would not be surprised if other countries tapped our expertise and we should be
prepared to share that fantastic work. I am very satisfied to have worked with such
a team and to have produced the state-of-the-art, this most modern piece of
legislation.

Mr Deputy Speaker, Sir, I have taken note of the two points made by hon.
Dowarkasing, as usual valid and interesting points. I will follow up on 'bebête
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There is also the issue of regional surveillance - very important - but it is
not linked to this Bill. We have a duty to equip ourselves and to cooperate with
countries in our part of the world, in this sub-region of the Indian Ocean, including
Commission de l'Ocean Indien. We have done that in the past; we must do it better
and better. We are equipping ourselves, we bought a new 'Dornier' and we will as soon as budgetary considerations allow - equip ourselves in radars and other
state-of-the-art equipment.
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(Interruptions)
I am not joking, possibly it has moved since the tsunami tragedy. In fact there was
- and I am sure there still is - a dispute between the Exclusive Economic Zone
generated by the Maldives and the Exclusive Economic Zone generated by the
Chagos Archipelago, which is ours. In fact, Mr Deputy Speaker, Sir, two of them
are directly linked to this piece of legislation whilst two are not really. If you
would allow me - because this was raised by different orators before me - I would
like to clarify the situation on each of these four disputes. Our dispute with the UK
- Sir Seewoosagur Ramgoolam rightly described it as a friendly dispute, it is a
dispute nevertheless with the UK, less friendly those days than at the time that SSR
described it as a friendly dispute. Dispute there is. We say we have sovereignty
over the Chagos Archipelago. In 1965, three years before Independence, London
detached the Chagos Archipelago plus a few islands attached to the Seychelles to
create a so-called brand new colony, the so-called British-Indian Ocean territory.
This was illegal, in violation of the UN Charter, in violation of international laws,
therefore, null and void. Later on, before the Seychelles became independent, the
islands that had been detached from the Seychelles were returned to them. The socalled Order in Council of the Majesty was amended to return those islands to the
Seychelles. We have all along said, 'we have sovereignty'. The issue is the exercise
of our sovereignty over the Chagos Archipelago. There was a deadlock, Mr Deputy
Speaker, Sir, until 2000, when the Ilois won their case in the London Court, the
Judge found that after the Order in Council of 1965 was made, the Ordinance,
made by the Commissioner for so-called BIOT, struck it down because the
Ordinance prevented any Ilois or descendant from coming and going in any island
of the Chagos Archipelago. So, the Court said, this is an abuse of power. The
Order in Council did not give the Commissioner this power to ban the Ilois or their
descendants from any of the islands of the Chagos Archipelago. London had a
choice, they could appeal or they could come with a new Ordinance. They took
time, they did not appeal, they came with a new Ordinance. In the new Ordinance
they provided that Ilois and their descendants could come and go in all the islands
other than Diégo Garcia freely, but in Diégo Garcia, for security reasons, they
would have to seek authority. A few weeks later, we were informed that the crew
of Mauritian fishing vessels would also be allowed to come and go freely in what
is known now as the outer islands, that is, the islands of Chagos Archipelago other
than Diégo Garcia. This went on for quite a while. Now, we brainstormed here and
I came with a proposal which was accepted and which I took to the Secretary of
States, Foreign Minister Jack Straw in London. We said we would keep on saying
that we have sovereignty over the Chagos Archipelago, but this judgement of the
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Supreme Court, the new Ordinance and this decision of London to allow the Ilois,
their descendants and the crew of fishing vessels to come and go freely in all the
other islands except Diégo Garcia and seek authority; this, we say, opens a window
of opportunity. We went to London, we kept on saying we have sovereignty over
the whole of the Chagos Archipelago, but we came with an initiative, we said, as a
first step: give us back the exercise of our sovereignty over all the island except
Diego Garcia and we will agree to disagree on Diego Garcia. We will keep on
saying, we have sovereignty; you'll keep on saying you have sovereignty. We will
agree to disagree on Diego Garcia, but, in the light of the judgement and the new
Ordinance and the decision concerning ship crew, give us back the exercise of our
sovereignty over the whole of the Chagos Archipelago. What I find very sad is the
zigzagging that has taken place in the case of Foreign Minister Jack Straw. His first
reaction after I explained to him at length in London and so on; he wrote and said
that he had explained to our American friends the advantages of our proposal,
which meant that not only was he in full agreement, but he was our avocat, if we
can say, explaining the advantages of our proposals to the Americans. He even
came in with additional proposals of his to allow things to move in that direction.
That was superb; that was positive; that was movement forward until some time
back where there has been a complete zigzagging. A few days before I called the
Secretary General of the Commonwealth, London did the unacceptable thing of
coming in with a new Order in Council by her Majesty going back to square one,
going back to where we were before the judgements of the London Court and
before the decision to allow the crew of Mauritian vessels to come and go freely,
coming back exactly to where we were before those judgements. The Orders in
Council are the most medieval, archaic way of dealing with legislation. Voices
have been raised in the House of Commons over the last few days since those two
Orders in Council have been passed, challenging because, according to British
Parliamentary practice and so on, Orders by Her Majesty, the Queen in Council
cannot be raised, cannot be challenged in the House of Commons. So, Members of
Parliament of the House of Commons are raising their voice against that. This is a
complete zigzagging. This is in total contradiction with what Foreign Minister Jack
Straw had said. This is where matters rest, Mr Speaker, Sir. We have sought legal
advice. At first, we thought that to go to the International Court of Justice we
would have to leave the Commonwealth. We would have done that brokenheartedly, but we would have done it. Fortunately we received further advice that
we can go to the International Court of Justice without leaving the Commonwealth,
going through the United Nations General Assembly, getting a Resolution voted
there.
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With the Seychelles, it is over the Saya de Malha bank. It is the fishing bank
of Saya de Malha, half way between here and the Seychelles. Part of the Saya de
Malha bank falls in our Exclusive Economic Zone, part falls from Coëtivy, if my
memory serves me right, the Economic Zone generated by the nearest islands of
the Seychelles, and most of the Saya de Malha bank falls in international waters.
So, the end result is that when international vessels are fishing in our waters or in
the Seychelles waters and when you try to catch them, they say: "No, no, we were
fishing in the international waters." They just move into the international waters
and neither the Seychelles nor us can do anything about it. Of course, we cannot
tag to the tail of the fish, international waters or Seychelles claimed waters or
Mauritius claimed waters. And we are in trouble and there is a lot of illegal
fishing.    In  the  past  days,  there  used  to  be  terrible  methods  of  fishing  with  …

(Interruptions)

No, worse than that! Trawlers scraping in the bottom of the sea, destroying corals,
destroying the places where the fish was reproducing, destroying everything. That,
at least, has stopped.

Dispute with France over Tromelin - there also we say we have sovereignty
over Tromelin. It is a question of the exercise of our sovereignty. But as we all
know the legal case is totally different from the Chagos. The Chagos is a clear case
of violation of international law, the UN Charter whereas in the case of Tromelin,
our case is very strong, but it is linguistic more than anything else. In 1810,
Mauritius was conquered by the British; in 1814, there was the treaty of Paris; in
the  French  version,  there  is  a  word  ‘nommément', in the English version there are
the words 'in particular' in relation to the territories which are returned to France
and those which are kept by the UK. We win all out in the British version and it is
less clear in the French version and in spite of the defeat of Napoléon, the
diplomatic language in 1814 was French, but there are other arguments. There are
other very strong arguments that defeat even the French version, because it says
"nommément etc.." but it does not include certain territories where it was not spelt
out, but where France never exercised its sovereignty. So, our case is very strong
and when I was on official visit to Paris, I discussed with President Jacques
Chicrac and it has been agreed that there will be a third meeting of experts in the
near future. There have been two meetings of experts until now and I had
requested that there be a third meeting of experts and he agreed. Now, we must
finalise the date for that third meeting, and I remain hopeful there that there would
be movement forward. But I repeat these two disputes are not really linked to this
piece of legislation. The two others are.
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I am glad I heard hon. Boolell say we should be careful, we should avoid
confrontation and so on. We say the whole of Saya de Malha bank is ours because
our continental shelf extends to that, we have to prove it scientifically and so on,
but the Seychelles say the same thing. I amvery glad that when I was in the
Seychelles I gave my word to our dallon, President James Michel of the
Seychelles. They wanted us to discuss this, because it is urgent. In the meantime,
the Saya de Malha bank are being overexploited. They wanted us to discuss and
we said: "look, we have to vote this new legislation and then we will discuss." And
I promised him that the first thing we would do here would be to vote that; and I
am glad that once more I have kept my word. Dans la vie, garder sa parole, tenir
sa parole, est une des choses les plus importantes. I am glad that we have restarted
our work last Tuesday with the first reading of the Maritime Zones Bill and today
we are going to adopt it and then we will meet with the Seychellois without
confrontation. We will see how to proceed forward. Of course, we can say that it
is all ours; and we go to the United Nations, they can say the same, then it will take
the time that it will take, whoever wins and so on or we can have a joint move - it
is a very complicated matter - towards the United Nations together. This is what
will take place with friendly negotiations between the Seychelles and us once this
law has been approved by Parliament and promulgated. As I said, I am very proud,
as Prime Minister, that I have kept my word, - at the first sitting of Parliament, we
had the First Reading and at the second sitting we are having the Second Reading,
as I gave my word to President James Michel. I will be difficult, delicate
discussions with our dallons, with our friends from the Seychelles and in the final

The Attorney General, Minister of Justice paid tribute to our main Adviser in
London. We have other advisers. We are preparing our case, both legally and
diplomatically, because going through the United Nations General Assembly on a
Resolution is not une petite affaire. It is a major diplomatic move that must be well
calculated, well prepared; and this we are doing. At the same time, the legal case is
being fine-tuned, is being finalised. But, of course, Mr Speaker, Sir, we remain
hopeful that there will be positive developments coming from London or from
Washington because what is clear is that the final say lies in Washington. We have
a new administration; we have a new Secretary of States in Washington. She will
have a new Deputy Secretary of States. I am very impressed by the positive tone of
what the new Secretary of States has been saying these last days. I remain hopeful
that there will be positive developments as there had been when I discussed with
Foreign Minister Jack Straw. In the meantime, coolly, we keep on our work both
legally and diplomatically, keeping the hope alive, that finally we won't have to go
to the UN General Assembly, we won't have to go to the International Court of
Justice because there would have been movement forward. This is as far as the
dispute on the Chagos is concerned.
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analysis, we, Mauritians and Seychellois, will have to decide what is best for each
of our countries and move forward. So, this piece of legislation is vital in helping
us move forward and leave behind us this issue of the Saya de Malha bank.
On the Maldives, I congratulate the Attorney-General and Minister of
Justice, because he has put his finger on the issue without knowing what I am
going to let him know now. That is, some thirteen years ago, I met the Foreign
Minister of Maldives in an international conference of the Non-Aligned
Movement. I have asked to have an aparté meeting with him, which took place and
I raised that issue, that there is a conflict between the Economic Zone that they
have worked out and the Economic Zone that is generated from the Chagos
Archipelago. Of course, it rang a bell, he was aware that there was a dispute
between London and us on the Chagos Archipelago. He asked to take time to
consider and he would come back. He never came back. I can understand. If
Maldives starts discussions with Mauritius, it is a clear admission of sovereignty of
Mauritius over the Chagos Archipelago. We can check, but I can be sure that in
the past - when there were the 1965 Resolutions voted massively by the United
Nations voted by the Non-Aligned Movement and others - that Maldives went
along with the vote. But that is one thing, but head-on in London by discussing
with Mauritius the precise delimitation of the Exclusive Economic Zones
generated by the Chagos Archipelago and the Maldives is another size of fish. So,
certainly, I say it again, the Attorney-General and Minister of Justice has put his
finger on that, most people are not even aware that we have a forth dispute with the
Maldives, we have a problem, we will have to engage the Maldives, but keeping in
mind, especially after the recent tsunami tragedy and so on, that Maldives is a
small country, it won't be easy for them to pick a legal fight with London on this
issue.
We have a beautiful piece of legislation before us today, a road map to our
economic future in our huge Exclusive Economic Zone, we have four disputes to
deal with, we will have to deal with those disputes, one by one, Mr Speaker, Sir.
These are the main points, which I wanted to deal with. Yes, this is a major
piece of legislation; yes we are a huge état archipel; yes we have done super avantgardist work in preparing this legislation and ce n'est que le commencement. It is a
good moment for Mauritius that we vote in unanimity, Government, the
Oppositions - I have to speak in the plural - everybody will vote this piece of
legislation and then we will start working. On se retrousse les manches dans notre
zone de l'océan indien,
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and we start dealing with both disputes those that fall within this piece of
legislation or those that fall outside this piece of legislation, but that are of vital
importance for our Exclusive Economic Zone.

Mr Deputy Speaker, Sir, I will inform hon. Members that a copy of the
United Nations Convention on the Law of the Sea is available in the Library of the
National Assembly. Otherwise, of course, the Convention may be downloaded
from the web site of the United Nations, but I have a special copy for hon. Sylvio
Michel.

And, also let me say that it has been brought to my attention that two
editorial mistakes have unintentionally, of course, crept into this highly technical
text. I am, therefore, proposing amendments to clauses 4 and 30 as per the text
circulated. It does not change anything fundamental and, in due course, I shall
move for these amendments at Committee Stage.
Thank you, Mr Speaker, Sir.
Question put and agreed to.

Bill read a second time and committed.
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Abstract
This paper gives an overview of the activities of the International Tribunal for the
Law of the Sea in 2006, regarding organizational developments, administrative
matters and judicial activities of the Tribunal.

I. Introduction
1. This paper gives an overview of the activities of the Tribunal in 2006 on the following
matters:
" The 16th Meeting of States Parties (June 2006);
" Organizational developments in 2006;
* Activities of the Tribunal in 2006;
" The jurisdiction of the Tribunal.

II. The 16th Meeting of States Parties to the convention
(New York, 19-23 June 2006)1
2. In 2006, several matters regarding the Tribunal were on the agenda of the 16th Meeting of
States Parties to the 1982 United Nations Convention on the Law of the Sea ("the Convention"): budget proposals for the financial period 2007-2008, report of the external auditors

Registrar, International Tribunal for the Law of the Sea; Visiting Professor, Catholic University of Louvain,
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1 For the report of the Meeting, see SPLOS/148 of 28 July 2006.
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for the financial year 2004, annual report of the Tribunal for 2005 and the establishment of a
staff pension committee within the Tribunal.
3. For the financial period 2007-2008, the budget proposals presented by the Tribunal
amounted to E17 214 700. Compared to the previous biennium (2005-2006), this
amount represented an annual increase of C413 900. The increase was the result of different
circumstances on which the Tribunal had little control. First of all, a substantial part of the
increase was due to previous decisions taken by the Meeting of States Parties regarding
(a) the adjustment of the level of the judges' remuneration, 2 (b) the application of a floor/
ceiling mechanism to the remuneration of judges (fixed in dollar) in order to alleviate the
effects of exchange rates' fluctuations between the euro and the dollar 3 and (c) an
increased amount to be appropriated for financing judges' pension (seven judges whose
term of office will come to an end on 30 September 2008 will be entitled to a pension
for three months in 2008 pursuant to the pension scheme of the Judges of the Tribunal,
as adopted by the Meeting of States Parties in 19994). Other increases resulted mainly
from inflation (the inflation rate of 2.3 per cent-corresponding to the official inflation
rate in Germany for 2005-was applied to several budget lines) and changes in standard
staff costs (remuneration of staff) and common staff costs (entitlements of staff under the
Staff Regulations and Staff Rules of the Tribunal, such as home leave, education grant
or rental subsidy), as determined by the United Nations. With the exception of a
minimal adjustment resulting from the re-classification of a post within the Registry
(from P-2 to P-3 level), the only increase in real terms (E112 000) concerned the proposed
extension of the Library of the Tribunal. After its consideration in an open-ended working
group, the budget was adopted by the Meeting of States Parties, as proposed by
the Tribunal. 5
4. Pursuant to Regulation 12.1 of the Financial Regulations of the Tribunal, the financial
statements of the Tribunal are audited by an external auditor "which may be an internationally recognized firm of auditors or an Auditor General or an official of a State Party with an
equivalent title. The Auditor shall be appointed for a period of four years and its appointment may be renewed". In 2005, the Meeting of States Parties appointed the firm DBO
Deutsche Warentreuhand as auditor for the financial periods 2005-2006 and 20072008. Pursuant to Regulation 12.8, the audit reports are examined by the Tribunal which
"shall forward them to the Meeting of States Parties, with such comments as it deems
appropriate". According to the practice followed so far by the Tribunal, the audit of the
financial statements is taking place in April of the year following the financial period
concerned. The audit report is then examined by the Tribunal at its autumn session and
is transmitted to the next Meeting of States Parties. According to this schedule, the report
of the external auditors for the financial year 2004 (SPLOS/137) was placed before the

2

See SPLOS/132 of 21 June 2005.

3

See SPLOS/133 of 21 June 2005.

4

See SPLOS/47 of 7 June 1999.

5

SPLOS/145 of 23 June 2006.
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Meeting of States Parties in June 2006. On the occasion of the consideration of the report,
some delegations expressed their wish to receive audit reports at an earlier stage, i.e. in the
year where the audit takes place, and requested the Tribunal to take steps to that effect.
The Registrar underlined the procedural requirements (as noted above) that, under the financial regulations of the Tribunal, explain the submission of the report one year after the audit
report is issued. Nevertheless, he stated that the "Registry of the Tribunal would endeavour
to provide States with an advance copy of the next report of external auditors, as
appropriate".6
5. The annual report of the Tribunal is a standing item on the agenda of the Meeting of
States Parties. It gives an account of the activities of the Tribunal during the preceding year
(2005) and is presented by the President of the Tribunal. During the consideration of the
report by the Meeting, a number of delegations emphasized the importance of the role of
the Tribunal and its contribution to the development of international law. Several delegations also underlined the importance for the Tribunal to "judiciously apply equitable
geographic distribution when hiring staff' ' 7 at professional and higher category. At
present, out of a total of 37 staff within the Registry, 17 staff members are in the professional
and higher category. Among them, the Registrar and Deputy Registrar are elected by the
judges of the Tribunal from a list of candidates nominated by them, in accordance with
Article 32 of the Rules. The other 15 staff members are appointed by the Tribunal upon
recommendations of the Registrar in accordance with Article 35, paragraph 1, of the
Rules and Article' 4 .1(a) of the Staff Regulations of the Tribunal.8 In his intervention,
before the meeting of States Parties, the President of the Tribunal underlined the adherence
of the Tribunal to the principle of equitable geographical representation, as reflected in
Article 35, paragraph 2, of the Rules and Article 4.2 of Staff Regulations of the Tribunal. 9
He pointed out, however, that the Tribunal was constrained by the availability of candidates
meeting the qualifications specified in the above-mentioned provisions and possessing the
required proficiency in English and French. He also noted that the appointing authority
with respect to the recruitment of staff is composed of 21 independent judges who are
elected on the basis of a geographical distribution as adopted by the Meeting of States
Parties.
6. Finally, the meeting considered a proposal by the Tribunal regarding the establishment
of a staff pension committee (SPLOS/ 139 of 23 March 2006) for the staff of the Tribunal.
The existence of such committee is required under the rules of the United Nations Joint Staff
Pension Fund. An important function of the Committee is to determine whether a staff
member is entitled to benefits under the Fund's regulations (e.g. with respect to the
6

SPLOS/145, para. 32.

7

SPLOS 148, 28 July 2006, para. 29.
Regulation 4. 1(a): "Staff members of the Registry shall be appointed by the Tribunal on proposals submitted by
the Registrar".
Regulation 4.2: "The paramount consideration in the appointment, transfer or promotion of the staffshall be the
necessity for securing the highest standards of efficiency, competence and integrity. Due regard shall be paid to the
importance of recruiting the staff on as wide a geographical basis as possible".

8
9
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determination of incapacity resulting form a work-related accident). Pursuant to Article 6(c)
of the Regulations of the Fund, the committee is to be composed of an equal number of
members representing the body of the organization corresponding to the General Assembly
(a function which, in the case of a judicial independent body, is deemed to be exercised by
the Meeting of States Parties), the chief administrative officer (Registrar) and the participants
in the service of the organization (Staff members). The Meeting of States Parties decided that
one member and one alternate of the Committee would be appointed by the Meeting of
States Parties and requested the President of the Meeting to conduct "intersessional consultations with States Parties with a view to selecting the member and alternate member of the
staff pension committee of the Tribunal, who were to be chosen, according to the decision,
°
by the Meeting".

III. Organizational developments in 2006
III.A. Composition of the Tribunal and its chambers
7. In 2006, the composition of the Tribunal was as follows:

Order of precedence
President
Rudiger Wolfrum
Vice-President
Joseph Ald
Judges
Hugo Caminos
Vicente Marotta Rangel
Alexander Yankov

Country

Date of expiry of
term of office

Germany

30 September 2008

Lebanon

30 September 2008

Argentina
Brazil
Bulgaria

30 September 2011
30 September 2008
30 September 2011
30 September 2008

Anatoly Lazarevich
Kolodkin
Choon-Ho Park

Russian Federation
Republic of Korea

30 September 2014

Paul Bamela Engo
L. Dolliver M. Nelson
P. Chandrasekhara Rao

Cameroon
Grenada
India

30 September 2008
30 September 2014
30 September 2008

Tullio Treves

Italy

30 September 2011

Tafsir Malick Ndiaye

Senegal

30 September 2011

Jos6 Luis Jesus
Guangjian Xu

Cape Verde
China

30 September 2008
30 September 2011

Jean-Pierre Cot

France

30 September 2011

Anthony Amos Lucky
Stanislaw Pawlak
Shunji Yanai

Trinidad and Tobago
Poland
Japan

30 September 2011
30 September 2014
30 September 2014

Helmut Tiirk
James Kateka

Austria
United Republic of Tanzania

30 September 2014
30 September 2014

Albert Hoffmann

South Africa

30 September 2014

10 Ibid., para. 53.
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LILA.i. Chamber ofsummary procedure
8. In accordance with Article 15, paragraph 3, of the Statute, the Chamber of Summary
Procedure is constituted annually "for the speedy dispatch of business". A case may be
submitted to the chamber at the request of the Parties to the dispute or, in the case of a
request for provisional measures, at the request of any party "[i]f the Tribunal is not in
session or a sufficient number of members is not available to constitute a quorum"
(Statute, Article 25, paragraph 2).12
III.A. ii. Seabed disputes chamber
9. Pursuant to Articles 186-191 of the Convention, the Seabed Disputes Chamber (and not
the Tribunal) has exclusive and compulsory jurisdiction 13 to deal with all disputes and questions regarding the interpretation and application of Part XI of the Convention ("the Area").
The chamber is not only open to States Parties but also to non-State Parties [private persons
14
(natural and juridical) and the International Seabed Authority].
III.A.iii. Standing special chambers

11. The Tribunal has constituted two standing special chambers in accordance with Article
15, paragraph 1, of the Statute to deal, if the parties so request, with particular categories of
disputes: the Chamber for Fisheries Disputes and the Chamber for Marine Environment
Disputes. 15

I.A. iv. Ad hoc special chamber
12. Pursuant to Article 15, paragraph 2, of the Statute, parties to a dispute may request the
Tribunal to form a chamber for dealing with a particular dispute. The composition of such
a chamber is determined by the Tribunal with the approval of the Parties. Chile and the
European Community made use of this possibility in their dispute concerning the conserva16
tion and sustainable exploitation of swordfish stocks in the South-Eastern Pacific Ocean.

III.B. Registry
13. On 19 September 2006, during its 21st Session, the Tribunal re-elected Philippe Gautier
(Belgium) as Registrar for a term of five years.
11 Eleven elected members of the Tribunal constitute the quorum (Statute, Article 13, paragraph 1).
12 For the period from 1 October 2006 to 30 September 2007, the chamber is composed of: President Wolfrum;
Vice-President Akl; Judges Yankov, Nelson and Ndiaye, members; Judges Treves and Yanai, alternates.
13 See, however, Article 188 of the Convention which provides for the possibility of submitting certain disputes to a
special chamber of the Tribunal or an ad hoc chamber of the Seabed Disputes Chamber or to binding commercial
arbitration.
14 For the period ending on 30 September 2008, the Seabed Disputes Chamber is composed as follows: Judge
Caminos, President; Judges Kolodkin, Park, Treves, Jesus, Lucky, Pawlak, Yanai, TUrk, Kateka and Hoffman,
members.
15 For the period 1 October 2005-31 September 2008, the Chamber for Fisheries Disputes is composed of: Judge
Treves, President; Judges Marotta Rangel, Chandrasekhara Rao, Jesus, Pawlak, Yanai and Kateka, members. For
the same period, the Chamber for Marine Environment Disputes is composed of: Judge Lucky, President; Judges
Yankov, Park, Xu, Tirk, Kateka and Hoffmann, members.
16 See Order of the Tribunal dated 20 December 2000.
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III.C. Sessions of the Tribunal
14. As in previous years, the Tribunal held two organizational sessions in 2006: from 6 to 17
March 2006 (2 1st Session) and from 18 September to 29 September (22nd Session). During
these sessions, the Tribunal had to consider legal matters related to the discharge of its judicial
functions as well as administrative matters such as the preparation of budget proposals for
2007-2008, recruitment ofstaff, audit report and amendments to staff Regulations and Rules.

V. Activities of the Tribunal in 2006
W.A. Cases
15. No new case was submitted to the Tribunal in 2006. The number of cases that have been
entered on the List of cases remains 13. One case is still on the docket, the Case concerning
the Conservation and Sustainable Exploitation of Swordfish Stocks in the South-Eastern Pacific
Ocean (Chile v. European Community). This case was submitted in 2000 to a Special
Chamber of the Tribunal, constituted under Article 15, paragraph 2, of the Statute, by
virtue of a special agreement between Chile and the European Community. In 2001,
further to a request submitted by both parties, the President of the Chamber decided, by
an Order dated 15 March 2001, to extend the time limit fixed for the making of preliminary
objections in the case. At the request of the parties, a further extension was granted by the
President of the Chamber by an order dated 16 December 2003. Faced with a similar
request submitted by the parties in December 2005, the President of the Chamber considered it necessary to convene a meeting of the Chamber. After consideration of the
matter and consultation with the agents of the parties, the Special Chamber decided a
further extension of the time limit for making preliminary objections. In accordance with
this order, the time limit is due to commence on I January 2008. Each party maintains,
however, its right to revive the proceedings at any time. 17 There is no new development
to report on this case in 2006.
1.B. Legal matters
16. During its sessions, the Tribunal examined several legal issues that are connected to its
judicial activities. As an illustration, reference is made to three items: competence of the
Tribunal in maritime delimitation cases, matters relating to Article 292 of the Convention
and the Guide to proceedings before the Tribunal.
17. The delimitation of sea boundaries cannot be easily separated from land boundaries
since a limit at sea necessarily originates on land. Whenever a maritime dispute involves
the concurrent consideration of any unsettled disputes concerning sovereignty or other
rights over continental or insular land territory, the question is then to determine to what
extent the competence of the Tribunal extends to such disputes. This matter was considered
by the Tribunal in 2006. While it is not possible to give an account of the discussions of the
17 See P. Gautier, The International Tribunal for the Law of the Sea: Activities in 2005, Chinese YBIL, 2006,
pp. 393-396.
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Tribunal on this issue, some general comments may be made. First, several provisions in the
Convention concern the delimitation of maritime areas (see e.g. Articles 15, 74 and 83) and
therefore disputes relating thereto are disputes concerning the interpretation or application of
the Convention. The Tribunal has then jurisdiction over such disputes pursuant to Article
288 of the Convention. Second, delimitation disputes are subject to compulsory binding
settlement under the Convention, unless a State has made a declaration in accordance
with Article 298, paragraph 1(a), of the Convention. If a State has made such a declaration,
the sea boundary dispute will be subject to compulsory conciliation in accordance with
Article 298, paragraph 1(a), of the Convention. In this respect, the exclusion from the
scope of compulsory conciliation, pursuant of Article 298, paragraph 1(a), of "any
dispute that necessarily involves the concurrent consideration of any unsettled dispute concerning sovereignty or other rights over continental or insular land territory" logically applies
to conciliation procedure and not to judicial proceedings before the Tribunal. Third, any
limits that may affect the scope of competence of the Tribunal as regards delimitation disputes equally affect the International Court of Justice (ICJ) and arbitration under Part XV
of the Convention. Finally, any limits that might affect the compulsory competence of
the Tribunal under Part XV of the Convention may be put aside by the parties to a
dispute through the conclusion of a special agreement with a view to submitting the
dispute to the Tribunal.
18. Up to now, out of the 13 cases submitted to the Tribunal, 7 cases 18 were instituted on
the basis of Article 292 of the Convention (prompt release proceedings). In 2006, the
Tribunal began consideration of three questions relating to these proceedings. The first
issue relates to the implementation of the decisions of the Tribunal ordering the release of
the vessel upon the posting of a bond. It was noted that in some cases, the parties to the
dispute had experienced difficulties in reaching an agreement on certain terms and conditions to be included in the bond (e.g. regarding the language of the bank guarantee or
the interpretation of the expression "final judgment" 19 of a court of the detaining State,
which will determine the amount to be paid by the bank to the detaining State). While international courts are not usually entrusted with the task of supervising the follow-up of their
decisions, the Tribunal might here play a useful role and facilitate the implementation of its
decisions. According to Article 113, paragraph 3, of the Rules of the Tribunal, the bond is
posted "with the detaining State unless the parties agree otherwise". The parties may agree
that the bond be posted with the Tribunal and this option is expressly considered under

18 The M/V "SAIGA" Case (Saint Vincent and the Grenadines v. Guinea); The "Camouco" Case (Panama
v. France); The "Monte Confurco" Case (Seychelles v. France); The "Grand Prince" Case (Belize v. France);
The "Chaisiri Reefer 2" Case (Panama v. Yemen); The "Volga" Case (Russian Federation v. Australia) and
The "Juno Trader" Case (Saint Vincent and the Grenadines v. Guinea-Bissau).
19 See e.g. the clause inserted in paragraph 102 of the Judgment of 18 December 2004 of the Tribunal in the Juno
Trader Case: "The bank guarantee should, among other things, state that it is issued in consideration of GuineaBissau releasing the Juno Traderand its cargo.. and that the issuer undertakes and guarantees to pay to GuineaBissau such sum, up to 300,000 euros as may be determined by a final judgment or decision of the appropriate
".
domestic forum in Guinea-Bissau or by agreement of the parties ...
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Article 114 of the Rules. 20 At its future sessions, the Tribunal will consider the possibility of
drafting guidelines to assist parties that decide to post a bond with the Tribunal. A second
question relates to the scope of the competence of the Tribunal under Article 292 of the
Convention. Up to now, all prompt release proceedings have been based on alleged violations
of Articles 73, Article 2, of the Convention-a provision that expressly provides for the
release of vessels and crews upon the posting of a reasonable bond. In its judgments in
the SAIGA and the "Volga" Cases, 21 , the Tribunal identified other provisions of the Convention which could attract prompt release proceedings. These provisions-Articles 220 and
226-relate to the arrest of vessels for pollution offences and will be examined by the Tribunal at its future sessions. Finally, a further question, related indirectly to prompt release
proceedings, concerns the possibility, whenever Article 292 does not apply, to use Article
290, paragraph 5, of the Convention and to request the Tribunal to order the release of
an arrested vessel and its crew as a provisional measure pending the constitution of an arbitral
tribunal to which the dispute on the merits is submitted. This raises a question regarding the
test that would be applied by the Tribunal in order to determine whether it is appropriate to
prescribe such a measure to preserve the respective rights of the parties. According to the
jurisprudence of the ICJ, the Court would consider that measures are justified to prevent
"irreparable" harm to the rights in dispute. This requirement represents a very high standard,
in particular when the damage consists in economic losses. It is not certain, however, that the
same standard would be required by the Tribunal. In this respect, it may be noted that Article
290 of the Convention contemplates the prescription of provisional measures in order to
22
prevent serious-and not irreparable-harm to the marine environment.
19. Representatives of States and government officials are not always familiar with the procedural complexities of international litigation. To contribute to a better understanding of
the competence of the Tribunal and the procedural rules applicable to proceedings before
it, the Registry prepared a guide regarding proceedings before the Tribunal in 2006. After
its consideration by the Tribunal, the guide was published in June 2006 in the official
languages of the Tribunal (English and French). It will be issued in the four other official
languages of the United Nations in 2007 (Arabic, Chinese, Russian and Spanish).
IT.B.i. Other activities
20. In 2006, the Tribunal celebrated its 10th anniversary. On 18 September 2006, a reception took place in Berlin at the Representation of the Free and Hanseatic City of Hamburg.
20 See also Article 113, paragraph 3, of the Rules which provides that "[t]he Tribunal shall give effect to any
agreement between the parties as to where and how the bond or other financial security for the release of the
vessel or crew should be posted".
21 See the M/V "SAIGA" Case, Judgment of 4 December 1997, para. 52; the "Volga" Case, Judgment of 23
December 2002, para. 77.
22 See the comments that Judge Laing devoted to this issue in paragraph 3 of his opinion appended to the order of
the Tribunal in the Southern Bluefin Tuna Cases, 27 August 1999: Paragraph 3 "It is thereby clear to me that the
Tribunal has not chosen to base its decision on the criterion of "irreparability", which is an established aspect of
the jurisprudence of some other institutions. I believe that that "grave standard" is inapt for application in the
wide and varied range of cases that, pursuant to UNCLOS, are likely to come before this Tribunal. In my
view, this confirms what I regard as the Tribunal's position that irreparability is not the sole required criterion."
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On 29 September 2006, a ceremony was held at the premises of the Tribunal in Hamburg.
On this occasion, statements were delivered by the first and current Presidents of the
Tribunal, Judges Thomas Mensah and RUdiger Wolfrum, the First Mayor of the Free and
Hanseatic City of Hamburg, Mr Ole von Beust, the State Secretary of the Federal Ministry
of Transport, Building and Housing, Mr J6rg Hennerkes, the Legal Counsel of the United
Nations, Mr Nicholas Michel, the President of the ICJ, Judge Rosalyn Higgins, and the
23
Secretary-General of the International Seabed Authority, Mr Satya Nandan.
21. With a view to increasing its visibility and promoting its role, the Tribunal has organized a series of workshops in co-operation with the International Foundation for the Law of
the Sea (a Hamburg-based Foundation set up to develop a better knowledge of settlement of
disputes mechanisms under the Convention) and with the support of the Korea International Cooperation Agency of the Republic of Korea. These workshops are intended to
provide representatives of States, in particular developing States, with practical information
on the scope of disputes and questions that may be submitted to the Tribunal as well as on
the main rules applicable to proceedings before the Tribunal. A first workshop took place in
Dakar (Senegal) from 31 October to 2 November 2006, and was attended by representatives
of different ministries of 13 African States. Future regional workshops will be held in Gabon,
Jamaica and Singapore in 2007.

V. The jurisdiction of the Tribunal
V.A. Disputes relating to the Convention
22. According to Article 288 of the Convention, the Tribunal is competent to deal with any
dispute arising out of the interpretation or application of the Convention, subject to the
limitations contained in Articles 297 and 298. By the end of 2006, there were 152 parties
to the Convention (151 States and the European Community). Three States became States
Parties in 2005: Belarus, Niue and Montenegro. Belarus ratified the Convention on 30
August 2006. Niue ratified the Convention on 11 October 2006. Niue, a small island
State, is a self-governing State, in association with New Zealand. While Niue is not
member of the United Nations, the Convention is open to it by virtue of Article 305, paragraph 1(d), of the Convention. Montenegro declared itself independent from Serbia on 3 June
2006 and was admitted as a member of the United Nations on 28 June 2006. It became
bound by the Convention as successor of Serbia and Montenegro on 23 October 2006.
23. Any disputes concerning the interpretation or application of the Convention may be
submitted to the Tribunal by special agreement. In the absence of a special agreement, a unilateral request may be submitted to the Tribunal in the following circumstances:
" whenever parties to the disputes have both accepted the jurisdiction of the Tribunal on
the basis of declarations made under Article 287 of the Convention;
" whenever the submission of a case by unilateral request is provided for in a clause contained in an international agreement conferring jurisdiction on the Tribunal;
23 The statements are available on the website of the Tribunal www.itlos.org.
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* whenever the request is based on the provisions in the Convention that confer compulsory jurisdiction on the Tribunal [requests for the prescription of provisional measures
pending the constitution of an arbitral tribunal (Article 290, paragraph 5, of the
Convention); requests for the prompt release of vessels and crews (Article 292 of the
Convention) and requests regarding disputes concerning activities in the Area submitted to the Seabed Disputes Chamber pursuant to Article 187 of the Convention).
24. Pursuant to Article 287 of the Convention, States Parties are free to select the forum
to which their disputes should be submitted (the Tribunal, the ICJ, arbitration under
Annex VII and special arbitration under Annex VIII). Declarations are deposited with the
Secretary-General of the United Nations and may be made upon signature, ratification
(or accession) or at any time thereafter. According to Article 287 of the Convention, if
the parties to a dispute have chosen the same forum, the dispute will only be submitted
to it, unless the parties otherwise agree. In the absence of declarations made by the parties
to a dispute or if the declarations do not select the same forum, the dispute will be submitted
to arbitration under Annex VII, unless the parties agree otherwise.
25. In 2006, only one declaration was made under Article 287 of the Convention. Belarus
made a declaration upon ratification on 30 August 2006 by which it confirmed the declaration made upon signature in 1982. Belarus expressed its choice in favour of arbitral proceedings (arbitration under Annex VII and special arbitration for the categories of disputes
referred to in Annex VIII). 24 This brings the number of declarations to 39 at the end of
the year 2005.25 So far, the Tribunal has been chosen by 23 States, the ICJ by 23 and arbitration (either arbitration under Annex VII or special arbitration under Annex VIII) by 15.
Thus, in a majority of cases, arbitration will be the compulsory mechanism for the settlement
of disputes, since under paragraph 3 of Article 287, a State that has not made any declaration
"shall be deemed to have accepted arbitration in accordance with Annex VII". It may be
added, however, that even when arbitration is the compulsory mechanism, parties are free
to agree to submit their dispute to the Tribunal.26 It may further be noted that, given the

24 In accordance with Article 287 of the Convention, the Republic of Belarus accepts as the basic means for the
settlement of disputes concerning the interpretation or application of the Convention an arbitral tribunal constituted in accordance with Annex VII. For the settlement of disputes concerning fisheries, protection and preservation of the marine environment, marine scientific research or navigation, including pollution from vessels and
by dumping, the Republic of Belarus will use a special arbitral tribunal constituted in accordance with Annex
VIII. The Republic of Belarus recognizes the jurisdiction of the International Tribunal for the Law of the Sea
over questions concerning the prompt release of detained vessels or their crews, as envisaged in Article 292 of
the Convention; 2. In accordance with Article 298 of the Convention, the Republic of Belarus does not
accept compulsory procedures entailing binding decisions for the consideration of disputes concerning military
activities, including by government vessels and aircraft engaged in non-commercial service, or disputes concerning
law enforcement activities in regard to the exercise of sovereign rights or jurisdiction, or disputes in respect of
which the Security Council of the United Nations is exercising the functions assigned to it by the Charter of
the United Nations.
25 This figure is reduced to 35 if we leave aside three declarations (Algeria, Cuba and Guinea-Bissau) that were made
for the sole purpose of rejecting the jurisdiction of the ICJ.
26 Such an agreement was reached by the parties in the "SAIGA" No. 2 Case and the Swordfish Case between Chile
and the European Community.
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broad wording of article 287, a State Party could consider making such a declaration for the
purpose of submitting a dispute to the Tribunal against another State Party that has chosen
the Tribunal by a declaration under Article 287.
26. According to Article 298 of the Convention, States Parties may exclude some categories of disputes [disputes relating to delimitation of maritime areas, paragraph 1(a), military activities, paragraph l(b), or disputes in respect of which the Security Council of the
United Nations is exercising the functions assigned to it by the Charter, paragraph I(c),
from the compulsory dispute settlement mechanism under section 2 of Part XV of the Convention]. States which wish to have recourse to these exceptions have to make a declaration to
this effect. Contrary to 2004 and 2005, during which no declaration was made under Article
298 of the Convention, in 2006, four States Parties made such a declaration: Republic of
Korea (18 April 2006) with respect to disputes referred to in Article 298, paragraph 1(a),
(b) and (c); Palau (27 April 2006) with respect to disputes referred to in Article 298, paragraph I (a); Belarus (30 August 2006, upon ratification) with respect to disputes referred to in
Article 298, paragraph 1(b) and (c) and China (25 August 2006) with respect to disputes
referred to in Article 298, paragraph l(a), (b) and (c). Accordingly, by the end of 2006,
the total number of declarations amounted to 27. It may be observed that the effect
of three of the new declarations is to exclude delimitation disputes from the scope of
section 2 of Part XV of the Convention. On the basis of the 27 declarations made so far,
16 States 27 have excluded delimitation disputes from the compulsory mechanism for the
settlement of disputes under the Convention.
27. Declarations under Article 298 do not exempt States Parties from all obligations. They
are made "without prejudice to the obligations arising under section 1 of Part XV (Article
298, paragraph 1). In addition, States which have excluded disputes relating to sea boundary
delimitations or those involving historic bays or titles [Article 298, paragraph l(a)(i)] have
the obligation, if negotiations are not successful within a reasonable period of time, to
submit the matter to conciliation at the request of any party to the dispute. If a solution
cannot be found after the conciliation commission has presented its report, the Parties
have the obligation "by mutual consent, [to]
submit the question to one of the procedures
provided for in section 2, unless the parties otherwise agree" [Article 298, paragraph 1(a)(ii)].
There is so far no example of dispute that went through the procedural steps of Article 298,
paragraph 1(a). It may be observed, however, that the provision in subparagraph (a)(ii) could
lead to difficulties since it obliges States to submit the dispute to a compulsory procedure
entailing binding decisions while at the same time providing that this should take place
"by mutual consent". If there is no consent between the parties, e.g. because one of the
parties is reluctant to submit the dispute to a judicial body, we might consider that this
would constitute a new dispute which would then be subject to the compulsory mechanism
contained in section 2 of Part XV.
27 Argentina, Australia, Canada, Chile, China, Equatorial Guinea, France, Italy, Mexico, Palau, Portugal, Republic
of Korea, Russian Federation, Slovenia, Spain, Tunisia and Ukraine. Iceland should also be mentioned since it
stated in its declaration that it reserve its right under Article 298 to submit to conciliation any interpretation of
Article 83 of the Convention.
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V.B. Disputes relating to "any other agreement"
28. The jurisdiction of the Tribunal and other judicial mechanisms referred to in Article 287
also covers disputes "concerning the interpretation or application of an international agreement
related to the purposes of this Convention, which is submitted to it in accordance with the agreement" (Article 288, paragraph 2, of the Convention). In the case of the Tribunal, Article 21 of
the Statute broadens this by stating, without making reference to an "international agreement",
that "[t] he jurisdiction of the Tribunal comprises.. all matters specifically provided for in any
other agreement which confers jurisdiction on the Tribunal". On that basis, some commentators have taken the view that the Tribunal would be competent to deal with a dispute submitted
to it by virtue of an agreement between a State and a non-State entity (such as an insurance
28
company or classification society) or even between two non-State entities.
29. A number of international agreements have been concluded which contain provisions
stipulating that disputes arising out of the interpretation or application of these agreements
could be submitted to the Tribunal.29

V.C. Advisory proceedings
30. Pursuant to Article 191 of the Convention, the Seabed Disputes Chamber is competent
to give advisory opinions at the request of the Assembly of the Council of the International
Seabed Authority "on legal questions arising within the scope of their activities. Such
opinions shall be given as a matter of urgency" (Convention, Article 191).
31. Advisory opinions may also be given by the Tribunal pursuant to Article 21 of the
Statute 30 .This provision is further elaborated by Article 138 of the Rules, which provides
that the Tribunal may give an advisory opinion on a legal question "if an international
28 See e.g. T. Mensah, "The Jurisdiction of the International Tribunal for the Law of the Sea", RabelsZ Bd. 63,
1999, pp. 330-341; "International Tribunal for the Law of the Sea and the Private Maritime Sector", International Business Lawyer, 27(7), pp. 319 and if.
29 On the basis of the information communicated to the Registry, a non-exhaustive list of these agreements and the
relevant provisions contained therein are published in the Tribunal's Yearbook and made available on the website
of the Tribunal. The following agreements are mentioned: (i) agreement to Promote Compliance with International Conservation and Management Measures by Fishing Vessels on the High Seas; 24 November 1993;
(ii) agreement for the implementation of the Provisions of the United Nations Convention on the Law of the
Sea of 10 December 1982 relating to the Conservation and Management of Straddling Fish Stocks and
Highly Migratory Fish Stocks; 4 August 1995; (iii) the 1996 protocol to the Convention on the Prevention of
Marine Pollution by Dumping ofWastes and Other Matter, 1972; 7 November 1996; (iv) framework agreement
for the Conservation of the Living Marine Resources on the High Seas of the South-Eastern Pacific; 14 August
2000; (v) convention on the Conservation and Management of Highly Migratory Fish Stocks in the Western and
Central Pacific Ocean; 5 September 2000; (vi) convention on the Conservation and Management of Fishery
Resources in the South-East Atlantic Ocean; 20 April 2001; (vii) convention on the Protection of the Underwater
Cultural Heritage; 2 November 2001; (viii) convention on Future Multilateral Cooperation in North-East
Atlantic Fisheries; 18 November 1980, as amended.
30 "The jurisdiction of the Tribunal comprises all disputes and all applications submitted to it in accordance with
this Convention and all matters specifically provided for in any agreement which confers jurisdiction on the Tribunal". In this respect, we may observe that the Statute of the Permanent Court of International Justice, which
did not refer expressly to the advisory functions of the court, contained a provision in its Article 36 similar to
Article 21 of the Statute of the Tribunal ("The jurisdiction of the Court comprises all cases which the parties
refer to it and all matters specially provided for in treaties and conventions in force").
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agreement related to the purposes of the Convention specifically provides for the submission
to the Tribunal of a request for such an opinion". Although the advisory competence of the
Tribunal has not yet been activated, it is likely to attract the attention of practitioners. It
seems therefore useful to make a few comments on this specific procedure.
32. As this is evidenced by Article 138 of the Rules, the advisory jurisdiction of the Tribunal
depends on the existence of an international agreement related to the purposes of the Convention. According to general international law, an international agreement is an agreement concluded between subjects of international law and governed by international law, whatever its
form and designation. Parties to such an agreement are States, international organizations
or other subjects of international law. Primafacie,there is therefore no reason to limit only
to international organizations the scope rationepersonaeof this provision. That said, pursuant
to Article 138, paragraph 2, of the Rules, the opinion should be requested by the "body"
which has been authorized to this effect. It could then be argued 3 1 that, as in the case of
the Permanent Court of International Justice or the ICJ, a request for an advisory opinion
could not be transmitted directly by States but should be submitted through a collective
body such as an international organization. The expression "body" ("organe"), included in
Article 138 does not seem to necessarily refer to an international institution or an organization
with a legal personality separate from the States concerned. In this respect, it may be argued
that a joint commission instituted by an inter-State agreement relating to e.g. delimitation,
fisheries or pollution matters could be entrusted with the task of inter alia submitting a
request for advisory opinion to the Tribunal. Likewise, the Meeting of States Parties to the
United Convention on the Law of the Sea, as a joint body of the parties to the Convention,
could decide to address a request for an advisory opinion to the Tribunal. Such a decision
could be contained in a resolution adopted by the meting, which would record the agreement
between the States Parties to submit to the Tribunal a request for an advisory opinion.
33. According to Article 138 of the Rules, the Tribunal may give an advisory opinion on a
legal question. A legal question should be "framed in terms of law", 32 raise "problems of
international law" 33 and be "by its very nature susceptible of a reply based on law". 34 It
differs from a "dispute" which, pursuant to the jurisprudence of the ICJ, is 'a disagreement
on a point of law or fact, a conflict of legal views or of interests between two persons' in
which 'the claim of one party is positively opposed by the other"'. 35 This does not mean
31 See T. Treves ("Introduction: Advisory Opinions under the Convention and the Rules of the Tribunal", Current
Marine Environmental Issues and the International Tribunal for the Law of the Sea, M. Nordquist and J. Norton
Moore (eds.), p. 92), who takes the view that the wording of Article 138, paragraph 2, is in line with the basic
concept that advisory proceedings are an instrument "at the disposal of international organizations" or institutions in the broad sense and not of States.
32 Western Sahara, Advisory Opinion, ICJ Reports 1975, p. 18, para. 15.
33 Ibid.
34 Legal consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory Opinion of 9
July 2004, para. 37.
35 See e.g. Arrest Warrant of I I April 2000 (Democratic Republic of the Congo v. Belgium), ICJ, Judgment of 14
February 2002, para. 27; see also Southern Bluefin Tuna Cases (New Zealand v. Japan; Australia v. Japan), Provisional Measures, ITLOS, Order of 27 August 1999, para. 44.
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that the request for an opinion could not relate to a legal question actually pending between
States. On the contrary, the Rules of the Tribunal-as the corresponding rules of the ICJcontemplate such possibility. Pursuant to Articles 138, paragraph 3, and 130, paragraph 2, of
the Rules, when the Tribunal determines that the request for an advisory opinion relates to a
legal question pending between two or more parties, Article 17 of the Statute regarding the
choice of judges ad hoc applies. However, the opinion should not have the result of deciding
on the merits of a dispute pending between two States Parties. In other words, the advisory
opinion "should not be tantamount to adjudicating on the very subject-matter of [a] underlying concrete bilateral dispute" 3 6 that exists between two States. This limitation is important
in order to avoid "circumventing the principle that a State is not obliged to allow its disputes
37
to be submitted to judicial settlement without its consent".
34. Article 138, paragraph 3, of the Rules of the Tribunal specifies that the rules applicable
to advisory proceedings before the Tribunal are similar to the rules applicable to advisory
proceedings before the Seabed Disputes Chamber (see Rules, Articles 130-137). The
latter include, pursuant to Article 130, paragraph 2, "provisions of the Statute and of
[the] Rules applicable in contentious cases" to the extent they are recognized to be applicable
by the Tribunal.
35. After the filing of a request for a legal opinion, it is the duty of the Registrar to give
immediate notice of the request to all States Parties (see Rules, Article 133, paragraph 1).
States Parties and intergovernmental organizations, which have been identified as likely to
be able to furnish information on the question, may submit written statements during the
proceedings (see Rules, Article 133, paragraphs 2 and 3). Statements are communicated
to States Parties and international organizations that have made written statements (see
Rules, Article 133, paragraph 3). Reference may also be made to Article 84, paragraph 2,
of the Rules, which authorizes an intergovernmental organization "to furnish, on its own
initiative, information relevant to a case before the Tribunal".
36. Advisory proceedings do not require automatically that oral proceedings be held.
A decision in this respect is taken by the Tribunal, or by the President if the Tribunal is not
sitting (see Rules, Article 133, paragraph 4). States Parties and the concerned international
organizations are then invited to make oral statements during the proceedings (see Rules,
Article 133, paragraph 4). After completion of the deliberations, a date is fixed for the
reading of the advisory opinion at a public sitting of the Tribunal. It may be observed
that the time limit for the whole procedure will depend on the urgency of the matter. In
this respect, if the request indicates that an urgent answer is necessary, the Tribunal will
"take all appropriate steps to accelerate the procedure" (Rules, Article 132).

36 Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, op. cit., separate
Opinion of Judge Owada, para. 13.
37 Western Sahara, Advisory Opinion, ICJ Reports 1975, p. 25, para. 33.

Annex 113

Fisheries and Marine Resources Act 2007

1.
2.

PART I – PRELIMINARY

ARRANGEMENT OF SECTIONS

Act 27 of 2007 – 8 May 2008

FISHERIES AND MARINE RESOURCES ACT

Short title
Interpretation

8.
8A.
8B.
8C.
8D.
8E.
8F.
9.
10.
PART IV – CONTROL OF FISHING ACTIVITIES
Registration of fishermen
Prohibited fishing methods and gears
Prohibition of underwater fishing
Closed periods
Fish aggregating device
Protection of fish
Landing, possession and sale of fish
Fishing with the aid of artificial light
Fishing in pass
Fish landing stations
Sale and origin of fish

PART III – FISH FARMING
Fish farming
Fish farming zones and fish farming industry
Authorisation to carry out fish farming in the sea
Concession of area in fish farming zones
Marked-off areas in fish farming zones
Cancellation or suspension of concessions
Removal of concession right
Fishing in fish farms
Disease outbreak

PART II – MANAGEMENT OF FISHERIES AND ADMINISTRATION
Consultative Committees
Marine Protected Areas
Marine Protected Area Fund
Record of fishing boats and fishing vessels
Confidentiality

11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.

PART V – IMPORT, EXPORT AND MANUFACTURING
Import of fish and fish products
Import of live fish
Illegal import of fish
Export of fish and fish products
Import, sale and manufacture of gear
Import and construction of fishing boat and fishing vessel

3.
4.
5.
6.
7.

22.
23.
24.
25.
26.
27.

28.
29.
30.
31.
32.
33.
34.
35.
36.
37.
38.

PART VI – LICENSING

Sub-Part A – Gears
Gear licences
Application for and issue of licences
Limitation on number of licences
Gear licence not transferable
Duties of gear licensees
Disposal of licensed gears
Sub-Part B – Fishing Boats and Fishing Vessels
Foreign fishing boat or foreign fishing vessel licence
Licence and international agreement
Licence issued to a Mauritian fishing boat or fishing vessel
Conditions of licences
Validity

Sub-Part A – General Provisions

PART VIII – ENFORCEMENT
Warrant to enter and search
Liability of owners of gears used in commission of offences
Implementation of international fishery conservation and management measures
Power of search and seizure
Power to arrest and detain
Seizure of fish
Duties of fishery control officers
Pursuit beyond the maritime zones
Custody of seized items
Custody and disposal of found items

Sub-Part C – Foreign Fishing Boats or Foreign Fishing Vessels
Stowage
Entry into and exit from the maritime zones
Entry into a Mauritian port

Sub-Part B – Mauritian Fishing Boats and Mauritian Fishing Vessels
Registration of Mauritian fishing boats
Mauritian fishing boats
Application for registration
Cancellation of registration
Transfer and modification of fishing boat
Landing
Mooring
Abandoned fishing boats
Departure of licensed Mauritian fishing boats and licensed Mauritian fishing
vessels
Arrival of licensed Mauritian fishing boats or licensed Mauritian fishing vessels

Transhipment
Marking
Reporting

PART VII – OBLIGATIONS RELATING TO FISHING BOATS AND FISHING
VESSELS

39.
40.
41.

42.
43.
44.
45.
46.
47.
48.
49.
50.
51.

52.
53.
54.

55.
56.
57.
58.
59.
60.
61.
62.
63.
64.

65.
66.
67.
68.

69.
70.
71.
72.

Security for release of seized items
Disposal of fish
Application of the Public Officers Protection Act
Suspension and cancellation
PART IX – OFFENCES AND PENALTIES
Protection of the aquatic ecosystem
Offences and penalties
Forfeiture
Giving false information and tampering with evidence

PART X – MISCELLANEOUS
73.
Jurisdiction
74.
Regulations
75.
Compounding
76.
Rewards
77.
Photographic evidence
78.
Position fixing instrument
79.
—
80.
Transitional provisions
81. – 82. —
First Schedule
Second Schedule

FISHERIES AND MARINE RESOURCES ACT
PART I – PRELIMINARY

This Act may be cited as the Fisheries and Marine Resources Act.

1. Short title

2. Interpretation
In this Act—
(a)

is appointed by an owner or operator of a vessel operating under a licence
issued under this Act; and

“agent” means a person in Mauritius who—

(b)

is authorised to receive, or is capable of responding to, any legal process issued in Mauritius against his principal;

“bait gear” means a gear used for catching fish to be used as bait, referred to in section 29;
(a)

enclosed by a weir or dam through which the sea flows and reflows;

within or adjacent to the sea; and

“barachois” means a pond—
(b)

“basket trap” means a basket trap referred to in section 28;
“boat” means any canoe, raft, floating platform or watercraft less than 24 metres
overall length;
(a)

which is used in conjunction with a large net for catching mullets;

“canard net” means a net—

(d)

(c)

(b)

the meshes of any of the layers of which measure not less than 9 centimetres
when stretched diagonally;

which is made of several layers of nets fitted with poles to maintain the
whole net afloat on the surface of the water; and

which does not exceed 100 metres in length and 5 metres in width;

(a)

is fitted with floats or weights which make it hang vertically at the surface
level of the sea, in mid-water or from the floor of the sea;

with any one side of which exceeds 250 metres; and

“drift net” means any net—
(b)

“explosive” has the meaning assigned to it by the Explosives Act;

“fish” means any aquatic organism, other than a bird, and includes any shell or
coral;
(a)

a naturally floating object which attracts fish and to which a device has been
placed to facilitate its location;

a device placed in water to attract fish; or

“fish aggregating device” means—
(b)

“fish farm” means a pond, tank, barachois, fish hatchery, structure, area or any area
in a fish farming zone where fish farming or fish culture is carried out;

“fish farming zone” means a fish farming zone referred to in section 8A;

“fish farm operator” means the person holding an authorisation under section 8 to
operate a fish farm;

“fish landing station” means an area so prescribed under section 20 (1);
(a)

any fresh, prepared, processed or frozen fish products;

any fish or part of any fish; or

“fish product” means—
(b)

(e)

(d)

(c)

(b)

(a)

an authorised officer of the Ministry responsible for commerce;

a veterinary officer; or

an authorised officer under the Food Act;

a forest officer;

an officer of the Customs Department of the Mauritius Revenue Authority;

a police officer;

“fishery control officer” means a Fisheries Officer and includes—

(f)

includes—

(iv) destroying,
any fish by any method; and

(iii) killing; or

(ii) collecting;

(i) catching;

means—

“fishing”—
(a)

(b)

(i) searching for fish for the purpose of catching, collecting, killing or
destroying the fish;

(ii) placing, searching for or retrieving, a fish aggregating device;
“fishing boat” means a boat used for fishing and fishing related activities but excludes a boat used for fishing as sport, water sport or for any other recreational purpose;

in Mauritius;

“Minister” means the Minister to whom responsibility for the subject of fisheries
and marine resources is assigned;

“offshore terminal” means any place or structure prescribed for the purposes of
landing or transhipping fish or fish products;

“net” means a net, mounted or unmounted, which is used, or intended to be used
for fishing;

“foreign fishing boat” means a fishing boat, other than a Mauritian fishing boat;

“fishing vessel” means a vessel used for, or equipped to be used for, fishing or related activity, other than a fishing boat;

“ornamental fish” means live fish kept in an aquarium, tank, pond or container for
decorative or display purposes and not intended for release;

(a)
does not exceed 250 metres in length and 2.5 metres in width; and

is set for catching fish;

meshes of any size; and

does not exceed 500 metres in length and 2.5 metres in width; and

(a)

includes—

means a person who owns the vessel; and

(c)

(b)

(a)

which is used in conjunction with a large net;

which is made up of square meshes measuring not less than 9 centimetres
when stretched diagonally; and

with 2 arms, each of which shall not exceed 10 metres in length and 2.5 metres in width;

not exceeding 15 metres in length and 12 metres in width;

“related activity” in relation to fishing, means the operation of a boat, vessel or
mother vessel in conjunction with fishing operations and includes—

“position fixing instrument” means any device, instrument or equipment placed on
board a fishing boat or fishing vessel, which transmits automatically, either independently or in conjunction with other instruments, information relating to the position of
the boat or vessel;

“poisonous substance” means any substance likely to kill, stun or injure any fish or
damage or pollute aquatic ecosystems;

(d)

“pocket net” means a net—

“place of business” means the place where meetings of the directors of the body
corporate owning a fishing boat or a fishing vessel are regularly held;

“Permanent Secretary” means the Permanent Secretary of the Ministry responsible
for the subject of fisheries and marine resources;

“pass” means a passage through the reefs and includes the entrance to any harbour,
bay or creek;

(iii) a party upon whom control over the destination, function or operation
of the vessel is conferred under a management agreement or a similar
agreement;

(ii) a person who acts in the capacity of a charterer;

(i) a charterer, whether bareboat, time or voyage;

(b)

“owner” in relation to a vessel—

“foreign fishing vessel” means a fishing vessel, other than a Mauritian fishing vessel;

“gear licence” means a licence referred to in section 28;

“gear” means a net, a line, a hook, a lure, or a device, used or intended to be used
for fishing;
“gear licensee” means the holder of a licence in respect of a gear;

(b)

“gill net” means a net which—

(c)

is made up of square meshes measuring not less than 11 centimetres when
stretched diagonally;

(a)

“landing net” means a net in the form of a bag having—

“identification mark” means a mark assigned to a gear, or fishing boat by the Permanent Secretary under section 29 (5) or 40 (1);

(b)

a hoop measuring not more than 50 centimetres in diameter and fitted with a
handle;

(a)

is made up of square meshes measuring not less than 9 centimetres when
stretched diagonally;

“large net” means a net which—
(b)

“light stick” means a device, which is attached to a submerged fishing gear, which
contains chemical substances capable of producing light through a chemical reaction
inducing chemoluminescence, not requiring electrical power source;
“maritime zones” has the meaning assigned to them by section 2 of the Maritime
Zones Act;
“master” means the person in charge of a boat or vessel;
“Mauritian fishing boat” means a boat which is registered under section 44;
“Mauritian fishing vessel” means a vessel which is—
registered in Mauritius under the Merchant Shipping Act; and

(a)

(a)

(i) the State of Mauritius;

refuelling or supplying fishing boats or fishing vessels; or

storing, transhipping, processing or transporting of fish or any fish product
taken in the maritime zones, or in the course of high seas fishing up to the
time it is first landed;

is wholly owned by—

(b)

(b)

(ii) a statutory corporation in Mauritius;

(c)

hawk;

performing any other activity in support of fishing operations;

(iii) one or more persons who are citizens of Mauritius; or

“sell” includes—
(a)

(iv) a body corporate, a company or other association incorporated or established under the laws of Mauritius and having a place of business

(e)

(d)

(c)

(b)

convey or consign for the purpose of sale;

offer for sale; and

keep for sale;

expose for sale;

(5) No member of the Consultative Committee, other than the representative of a
Ministry, shall be deemed to hold a public office by virtue only of his appointment as
member.

(6) A member of the Consultative Committee shall be appointed by the Minister on
such terms and conditions as he may determine.
4. Marine Protected Areas

is used for catching shrimps; and

(c)

(b)

(a)

any wetland,

any land associated with the maritime zones; or

any area of the maritime zones including the seabed underlying such zones;

“shrimp net” means a net in the form of a bag not exceeding 2 square metres
which—
(a)
is fitted with a hoop measuring not more than 50 centimetres diametrically
or diagonally; or

(1) The Minister may, by regulations, declare—

(b)
is mounted on 2 handles and fitted with weights;

to be a Marine Protected Area.

(c)
“speargun” means a device fitted with a trigger and a spear;

(a)

a Marine Reserve.

a Marine Park; or

a Fishing Reserve;

(2) The Minister may, by regulations, made under subsection (1), designate a Marine
Protected Area to be—
(b)

“structure” includes any jetty, slipway, ramp, dam, pier, building, gate, cairn, marina, pontoon or platform;
“territorial sea” has the same meaning as in the Maritime Zones Act;

(c)

the Minister, who shall be the Chairperson;

(a)

any sum that may lawfully accrue to it;

any grant or donation made to the Fund;
(c)

such sums of money as may be appropriated by the National Assembly for
any of the purposes of this Act;

(d)

(b)

(a)

such other particulars as he thinks fit.

the name and address of the owner; and

the identification mark assigned to the boat;

(a)

the name of the fishing boat or fishing vessel;

(3) The record shall contain so far as is applicable—

(2) The Permanent Secretary shall keep a record of fishing boats of 12 metres or more
in length overall and fishing vessels licensed under sections 34 and 36.

(c)

(1) The Permanent Secretary shall keep a record of fishing boats less than 12 metres
in which shall be entered—

6. Record of fishing boats and fishing vessels

(5) Article 910 of the Code Civil Mauricien shall not apply to the Fund.

(4) The assets of the Fund shall be applied towards the payment of expenses which
may be incurred in the management of a Marine Protected Area.

any money that is payable under this Act including all fees, rent and other
charges arising from the authorised use of a Fishing Reserve, a Marine Park
or a Marine Reserve.

(b)

(3) The Fund shall consist of—

(2) The Permanent Secretary shall be responsible for the management and administration of the Fund.

(1) There is established for the purposes of this Act a Marine Protected Area Fund.

5. Marine Protected Area Fund

“toxic fish” means any fish prescribed as being toxic fish;
“undersized fish” in relation to fishing, means a fish the size of which is less than
the size prescribed for that species of fish;
“underwater fishing” means fishing by diving or with the use of a snorkel, flippers,
goggles or similar equipment;
“vessel” means any vessel, ship, carrier vessel or any other craft, other than a boat;

[S. 2 amended by s. 11 (a) of Act 18 of 2008 w.e.f. 19 July 2008.]

includes areas of marine water.

(ii) permanently or temporarily with water which is static or flowing,
brackish, or salty; and

(i) natural or artificial; or

means an area of marsh whether—

“wetland”—
(a)

(b)

PART II – MANAGEMENT OF FISHERIES AND ADMINISTRATION

(a)

for inquiring into matters relating to fisheries and marine resources.

for discussions and advice on matters of general policy relating to fisheries,
marine resources, aquaculture and marine conservation;

(1) The Minister may set up such Consultative Committees as he thinks fit—

3. Consultative Committees

(b)
(a)

such other persons as the Minister may appoint.

(2) A Consultative Committee shall consist of—
(b)

(3) Where the Minister is unable to attend a meeting of the Consultative Committee,
he shall designate a member to chair the meeting.
(4) The Chairperson of a Consultative Committee may co-opt at a meeting any person
who, in his opinion, may assist the Committee on the subject under deliberation at that
meeting.

(f)

(e)

the length overall, draft and beam;

the international radio call sign;

the Lloyds/IMO registration number;

communication details;

the port and country of registration;

(g)
the engine power;

(b)

(h)

previous registration details;

(i)
the net and gross registered tonnage;

any identification mark assigned to the boat or vessel;

(j)
the material of build;

the type of refrigeration system;

(c)

(k)

(d)

(l)

(p)

(o)

the name and address of the agent in Mauritius;

the number of crew, including fishermen and persons commonly known as
“frigoboys”;

the date of build;

the hold capacities in cubic metres;

(q)
the name, address and nationality of any natural or legal person with beneficial ownership of the fishing boat or fishing vessel;

the boat or vessel type and fishing method and gears;

(r)

(m)

(s)
any other information as the Permanent Secretary may determine.

particulars of any previous offences committed by the use of the fishing boat
or fishing vessel; and

(n)

(t)
7. Confidentiality

(a)

this Act;

A fishery control officer or any officer having access by virtue of his functions to any
information under this Act shall not use or disclose such information except for the purposes of—
(b)

PART III – FISH FARMING

fulfilling the obligations of Mauritius under any international agreement or
convention.

8. Fish farming
(1) Subject to section 8A, no person shall carry out fish farming in a pond, tank, barachois or fish hatchery unless he has a written authorisation from the Permanent Secretary.

(3) —

(2) A person who wishes to carry out fish farming in a pond, tank, barachois or fish
hatchery shall make an application to the Permanent Secretary in a form approved by the
Permanent Secretary.

(5) The Permanent Secretary may, after consideration of the application, any docu-

(4) The Permanent Secretary may require the applicant to furnish such other documents and clearances from the Department of Environment and other authorities as he
shall specify.

(a)

refuse the application; or

ments, clearances or representations made by the authorities specified in subsection (4)—
(b)

grant the application subject to such terms and conditions as he may impose,
and issue a written authorisation to the applicant, upon payment of such fee
as may be prescribed.

(7) —

(6) Where the Permanent Secretary refuses to grant the application, he shall specify
the reason for doing so and inform the applicant of his decision and the reasons thereof
within 14 days of the date of his decision.

(8) The Permanent Secretary shall keep a register of all written authorisations granted
by him under this section with such particulars as he may deem appropriate.

[S. 8 amended by s. 11 (b) of Act 18 of 2008 w.e.f. 19 July 2008.]

(9) Any person, holding a written authorisation to carry out fish farming in a pond,
tank, barachois or fish hatchery, who sells or transfers his fish farm in the name of another person shall, within 7 days, of the sale or transfer, notify the Permanent Secretary
and surrender to him his written authorisation.

8A. Fish farming zones and fish farming industry

Notwithstanding any other enactment, the areas of the sea specified in the First Schedule shall, for the purposes of this Part, be used to develop a fish farming industry in respect of such fish farming activities as may be prescribed.

[S. 8A inserted by s. 11 (c) of Act 18 of 2008 w.e.f. 19 July 2008; repealed and replaced by
s. 12 (a) of Act 20 of 2011 w.e.f. 16 July 2011.]

8B. Authorisation to carry out fish farming in the sea

(a)

is a company incorporated or registered under the Companies Act;

(1) No person shall carry out any fish farming activity in any fish farming zone,
unless the person—
(b)

obtains an EIA licence under the Environment Protection Act; and

obtains an authorisation in principle and in writing from the Permanent Secretary;

is the holder of a concession granted by the Prime Minister.

(c)
(d)
(a)

be made to the Managing Director of the Board of Investment established
under the Investment Promotion Act, in such manner and in such form as
may be determined by the Managing Director; and

(2) Every application for authorisation under subsection (1) (b) shall—

be accompanied by—

(i) a full and detailed account of the fish farming project;

(b)

(ii) a social impact assessment to identify the impact of the proposed fish
farming project on the local community and a written undertaking by
the applicant indicating the benefits that shall accrue to the local
community and to small entrepreneurs generally, in terms of employment and business opportunities;

(iii) an implementation plan relating to the fish farming project with full
details including a timeframe for its completion; and

(iv) such other particulars or information as may be required in the form of
application;

(c)

be dealt with in accordance with section 18B of the Investment Promotion
Act.

(3) The Managing Director of the Board of Investment shall make his recommendations on the application to the Permanent Secretary.

approve the application and issue the authorisation, in principle, on such
terms and conditions as he may determine; or

(4) Upon the recommendation of the Managing Director of the Board of Investment,
the Permanent Secretary may—
(a)
reject the application and inform the applicant accordingly.
[S. 8B inserted by s. 11 (c) of Act 18 of 2008 w.e.f. 19 July 2008.]

(b)

8C. Concession of area in fish farming zones
(1) Any company which has obtained an authorisation under section 8B (4) (a) shall
apply to the Prime Minister for a concession in a fish farming zone in respect of its fish
farming project.
(2) On receipt of an application under subsection (1), the Prime Minister may, on the
recommendations of the Minister and the Board of Investment, grant to the applicant a
concession by way of a deed of concession.

(d)

(c)

(b)

(a)

be subject to such annual fees and charges as may be determined by the
Prime Minister; and

be subject to the concessionaire complying with the Maritime Zones Act;

not be transferable except with the written authorisation of the Prime Minister;

not exceed 20 years duration and may be renewable for successive periods of
10 years;

(3) Any concession granted under subsection (2) shall—

(e)

[S. 8C inserted by s. 11 (c) of Act 18 of 2008 w.e.f. 19 July 2008.]

be subject to such other terms and conditions as may be prescribed by the
Prime Minister.

8D. Marked-off areas in fish farming zones
(1) The concessionaire of any area in a fish farming zone shall clearly and visibly
mark off the area subject to the concession, in such manner as may be approved by the
Prime Minister and shall properly maintain the marked-off area.

[S. 8D inserted by s. 11 (c) of Act 18 of 2008 w.e.f. 19 July 2008.]

(2) Every marked-off area shall be under the overall control and administration of the
concessionaire.

8E. Cancellation or suspension of concessions
(a)

uses the area subject of the concession for any purpose other than that for
which it has been granted, without the prior written approval of the Prime
Minister;

Where a company obtains a concession under section 8C and the company—

(b)

fails to carry out, or insufficiently carries out, fish farming in the area subject

utilises the area subject of the concession so as to constitute a nuisance, or to
cause any detriment to, or be a source of pollution of, the natural resources
and the environment;
(c)

(d)

of the concession; or

fails to comply with this Act, or any regulations made under this Act, or any
of its obligations under the deed of concession,

[S. 8E inserted by s. 11 (c) of Act 18 of 2008 w.e.f. 19 July 2008.]

the Prime Minister may cancel or suspend the concession.

8F. Removal of concession right

[S. 8F inserted by s. 11 (c) of Act 18 of 2008 w.e.f. 19 July 2008.]

The Prime Minister may, on the ground of public interest, or of the implementation of
a project of national interest that modifies the status of the fish farming zone, remove a
concession from a concessionaire, subject to payment of a reasonable compensation to
the concessionaire.

9. Fishing in fish farms

(1) No person shall fish in any fish farm unless authorised to do so in writing by the
fish farm operator.

(2) No person shall use any gear for fishing in a fish farm, unless he is authorised to
do so in writing by the Permanent Secretary.

(3) Notwithstanding section 28 (1), the Permanent Secretary may authorise the use of
such gear as is appropriate for fishing in the fish farm in respect of which application is
made, subject to such terms and conditions as he may think fit to impose.
10. Disease outbreak

(1) Any fish farm operator shall, within 24 hours of the outbreak of any disease in his
fish farm, inform the Permanent Secretary of such outbreak.

(a)

(2) Where the Permanent Secretary is given information under subsection (1) and is
satisfied that a fish farm has been affected by a disease, he may direct the fish farm operator to—

remove and destroy any fish affected by the disease;

take such other measures as may be required.

disinfect the fish farm; and

take such measures he considers appropriate to control the disease and prevent its spreading further;
(c)

(b)
(d)

PART IV – CONTROL OF FISHING ACTIVITIES
11. Registration of fishermen

(1) Any person who wishes to be registered as a fisherman shall make an application
to the Permanent Secretary for such registration.

(2) Any person referred to in subsection (1) shall make his application to the Permanent Secretary in such form as he may approve and pay such processing fee as may be
prescribed.

(3) Where an application is made under subsection (2), the Permanent Secretary may
register the fisherman subject to such terms and conditions as he may determine.
(a)

a bank fisherman, a Fisherman Continuous Record Book;

an artisanal fisherman, a Fisherman Registration Card;

(4) Where the Permanent Secretary registers a fisherman, he shall issue to—
(b)

(d)

(c)
any other fisherman, such other document as he thinks fit.

a trainee bank fisherman, a Trainee Fisherman Continuous Record Book; or

12. Prohibited fishing methods and gears
(a)
fish with lime or any poisonous substance;

fish with a gunny bag, canvas or cloth, creeper, leaf or herb;

(1) No person shall—
(b)
fish with any drift net;

fish with any explosive;

(a)

have in his possession fresh oysters,

fish oysters; or

(3) Subject to subsection (4), no person shall—
(b)

(a)

imported for sale.

caught in a fish farm; or

(4) Subsection (3) does not apply to oysters which are—

from the 1 October in a year to the last day of March of the following year.

(b)

a large net, a pocket net or a gill net during the period 1 March to 30 September in that year;

(c)
(e)

use or keep on board a boat or vessel any device that may be used to transform a gear;

(a)

(d)

(f)

have in his possession or control any article mentioned in paragraph (a), (b),
(c), (d) or (e) for the purposes of fishing;

a canard net during the periods 1 March to 30 April and 1 August to 30 September in that year.

(5) Notwithstanding subsection (1), the Minister may, in any year, authorise by regulations, fishing at sea, any river, lake or dam with a large net, a pocket net, a gill net or a
canard net for a period of not more than 10 days starting from the 1 October in that year
where weather conditions prevented respectively, for 5 days consecutively, the operation
of—

(g)

(b)

(1) No person shall place a fish aggregating device in the maritime zones unless he is
authorised in writing by the Permanent Secretary.

15. Fish aggregating device

land, sell or have in his possession any fish which he knows or has reason to
believe has been caught by—
(i) one of the gears or methods set out in paragraph (a), (b), (c), (d) or (e);
or
(ii) any other illegal gear or methods.
fish with, or have in his possession, a speargun, except with the written approval of the Permanent Secretary.

(2) Any person holding a licence under section 34 or 36 which allows him to place a
fish aggregating device is exempted from having to apply for an authority under subsection (1).

(h)
(2) Where an article specified in paragraph (1) (a), (b), (c), (d), (e) or (h) is found on
board a boat or vessel, it shall be presumed to be intended for use for fishing.

16. Protection of fish

a gill net between 0600 hours and 1800 hours.

a large net or canard net between 1800 hours and 0600 hours;

(b)

(a)

any marine turtle, marine turtle egg or any marine mammal.

any crab or lobster in the berried state; or

any undersized fish;

(a)

undersized fish by the operator of a fish farm for stocking the fish farm;

any fish specified in subsection (1) or marine turtle eggs for scientific, reproductive, or any other purpose beneficial to the community;

[S. 16 amended by s. 11 (d) of Act 18 of 2008 w.e.f. 19 July 2008.]

undersized fish specified in the Second Schedule for use as bait.

any fish or fish product, which is unfit for human consumption;

any toxic fish;
(c)

any marine mammal;

any marine turtle whether dead or alive, marine turtle eggs, stuffed marine
turtle;

(a)

(d)

(b)

(1) Subject to subsection (3), no person shall land or cause any person to land, sell or
have in his possession in Mauritius or in the maritime zones—

17. Landing, possession and sale of fish

(c)

(b)

(2) The Permanent Secretary may authorise, in writing, and subject to such terms and
conditions as he may impose, the catching of—

(c)

(1) Subject to subsection (2), no person shall fish or cause any person to fish—

13. Prohibition of underwater fishing
(1) Subject to subsection (2), no person shall carry out underwater fishing without the
written authorisation of the Permanent Secretary.

the purpose of catching ornamental fish; or

scientific purposes;

(2) The Permanent Secretary may, under such terms and conditions he may determine, authorise underwater fishing for—
(a)
such other purpose as he may approve.

(b)
(c)
14. Closed periods

a large net, a pocket net or a gill net from 1 October in a year to the last day
of February of the following year;

(1) No person shall fish with, or have in his possession at sea, any river, lake or
dam—
(a)
a canard net from—
(i) 1 May to 31 July in a year;

(b)

(ii) 1 October in a year to the last day of February of the following year.

(a)

(2) Subject to subsection (1), no person shall fish with, or have in his possession at
sea, any river, lake or dam—
(b)

(e)
any crab or lobster in the berried state.

any undersized fish; or

(1) (a) Subject to subsection (2), no person shall sell or have in his possession for
sale any fish unless he holds a fishmonger’s licence.

21. Sale and origin of fish

make use of a net in a pass; or

23. Import of live fish

[S. 22 amended by s. 13 (a) of Act 38 of 2011 w.e.f. 1 March 2012.]

(4) The importer of any fish or fish product destroyed under subsection (3) shall not
be entitled to any compensation.

(3) Where a fishery control officer is satisfied that any fish or fish product which has
been imported is unsuitable for human consumption, he may, after the Permanent Secretary of the Ministry responsible for the subject of health would have obtained an order
under section 5 (2) (b) (ii) of the Food Act, cause the fish or the fish product to be forfeited and destroyed.

(b) An approval under paragraph (a) shall be subject to such terms and conditions
as the Permanent Secretary may think fit to impose.

(2) (a) No person shall import into Mauritius any marine turtle egg or marine mammal, whether dead or alive or stuffed, except with the written approval of the Permanent
Secretary.

“import” means to bring or cause to be brought into the airport or any harbour of
Mauritius.

“Director-General” has the same meaning as in the Mauritius Revenue Authority
Act;

(b) In this subsection—

(1) (a) Every person who imports into Mauritius any fish or fish product shall, at the
time of importation, pay to the Director-General such fee as may he prescribed.

22. Import of fish and fish products

PART V – IMPORT, EXPORT AND MANUFACTURING

(5) A person found in possession of fish shall, on being required to do so by a fishery
control officer, furnish the fishery control officer with particulars of the origin or source
of the fish.

(4) No fishmonger who purchases fish from a fisherman shall refuse to sell fish at a
fish landing station.

(3) No person shall purchase fish from a fisherman at any place for the purpose of
sale other than at a fish landing station.

(2) Subsection (1) shall not apply to a fisherman who sells fish at a fish landing station.

(b) A fishmonger’s licence shall be issued by the Permanent Secretary subject to
such terms and conditions as he may impose.

(f)
(2) No person shall land, sell or have in his possession any fish which he knows or
has reasonable cause to believe has been taken in contravention of any international fishery conservation and management measure to which Mauritius is a party.
(3) The Permanent Secretary may issue an authorisation, in writing, and subject to
such terms and conditions as he may impose, for the capture, landing or possession of any
fish specified in subsection (1) (a) to (f) for scientific or conservation purposes.
(4) Where a fishery control officer is satisfied that subsection (1) (c), (d), (e) or (f) or
(2) has been contravened, he shall order any fish the subject matter of the contravention
to be seized.
(5) Where a fishery control officer is satisfied that any fish referred to in subsection
(1) (a) or (b) is being landed or sold, or offered for sale or supplied by any person, or is in
possession of any person, he shall order the fish to be seized and destroyed.
(6) The owner of any fish seized under subsection (4) or destroyed under subsection
(5) shall not be entitled to any compensation.
18. Fishing with the aid of artificial light
(1) Subject to subsection (3), no person shall fish with the aid of any artificial light, except with the written authorisation of the Permanent Secretary.
(2) (a) The Permanent Secretary shall not issue an authorisation except—
(i) to the operator of a fish farm for the purpose of fishing in the fish farm;
(ii) for the purpose of catching undersized crabs to stock a fish farm;
(iv) for the purpose of catching fish to be used as bait; or

(iii) for the purpose of catching shrimps with a shrimp net;
(v) for light sticks to be used when attached to a submerged fishing gear.
(b) Any authorisation issued by the Permanent Secretary under this section shall
be subject to such terms and conditions as he may impose.
(3) A person may fish with artificial light in a fish farm with the permission of the operator of the fish farm who holds an authorisation under subsection (2) (a).
19. Fishing in pass
(a)

place in a pass any object likely to cause obstruction to navigation.

No person shall—
(b)

(1) The Minister may prescribe an area near the shore as a fish landing station.

20. Fish landing stations
(2) No fisherman shall land fish at a place other than a fish landing station.
(a)

keep and store the fish in such manner and at such place as a fishery control
officer may direct; and

where requested by a fishery control officer, cause the fish to be weighed,
and provide such particulars on the catch as may be required;

(3) The Permanent Secretary shall not give his approval under subsection (2) unless—

(2) No live fish imported under subsection (1) shall be released except with the written approval of the Permanent Secretary.

(b) A permit issued under paragraph (a) shall be subject to such terms and conditions as the Permanent Secretary may think fit to impose.

(1) (a) No person shall import into Mauritius any live fish intended for release, aquaculture or for ornamental purposes, except under a permit issued by the Permanent Secretary.

(b)

not expose the fish to rain, sun, flies or other unhygienic conditions.

(3) Any person who lands fish at a fish landing station shall—

(c)

(b)

(a)
an assessment has been carried out on the environmental impact of such release by the importer, and the Permanent Secretary is satisfied, upon a report
submitted to him by the importer, that the release of the live fish shall not be
detrimental to the environment.

the fish has been kept under observation and control for such period and on
such terms and conditions as he thinks fit; and

(4) Where the Permanent Secretary is satisfied that any live fish which has been introduced into Mauritius is unsuitable for release or for ornamental purposes, he shall order the fish to be forfeited and destroyed.
(5) The importer of any live fish destroyed under subsection (4) shall not be entitled
to any compensation.
24. Illegal import of fish
(a)

on his own account, or as partner, agent or employee of another person, land,
import, export, transport, sell, receive, acquire or purchase; or

No person shall, within Mauritius or the maritime zones—

(b)

cause or permit a person acting on his behalf to land, import, export, transport, sell, receive, acquire or purchase, any fish taken, possessed, transported
or sold contrary to the law of one or more States with which Mauritius has
entered into an agreement on a reciprocal or multilateral basis for the management of fisheries.

25. Export of fish and fish products
(1) No person shall export from Mauritius any fish or fish product except with a permit issued by the Permanent Secretary.
(2) A permit issued under subsection (1) may be granted subject to such terms and
conditions as may be determined by the Permanent Secretary.
26. Import, sale and manufacture of gear

28. Gear licences

PART VI – LICENSING

Sub-Part A – Gears

(1) Subject to section 9 (3) and subsections (2) and (3), no person shall, without a
gear licence issued by the Permanent Secretary, use or have in his possession, a gear
specified in section 29 (1).

(2) No application for a licence to use a gill net, a large net and a shrimp net concurrently shall be made, nor shall such a licence be granted.

(3) Notwithstanding subsection (1), no gear licence shall be required in respect of a
basket trap which has meshes of a size which allows a cylinder measuring not less than 4
centimetres in diameter to pass through and which is operated by a registered fisherman.

(4) Notwithstanding subsection (1), no gear licence shall be required for a gear to be
used by a licence holder under Sub-Part B of this Part.
29. Application for and issue of licences

(d)

(c)

(b)

(a)

a shrimp net; or

a basket trap;

a large net;

a gill net;

a canard net;

a bait gear;

(1) A person who wishes to operate—

(e)

a pocket net,

(f)
(g)

shall make a written application for a gear licence to the Permanent Secretary.

(2) Upon receipt of an application under subsection (1), the Permanent Secretary may
request the applicant to furnish such particulars as he may think fit.

(3) Where the Permanent Secretary is satisfied that a gear licence may be issued, he
may issue the licence on payment of the prescribed fee.

subject to such terms and conditions as the Permanent Secretary thinks fit.

in the prescribed form; and

(4) A licence issued under subsection (3) shall be—
(a)

(5) The Permanent Secretary may cause to be affixed a seal or other identification
mark on such gear as may be specified by him.

(b)

(ii) the description, measurement and number of gears sold or purchased
by him;

30. Limitation on number of licences

10 large nets, 10 pocket nets, 10 canard nets, 5 gill nets and 100 shrimp nets
for fishing in the lagoon of the island of Mauritius;

(iii) the number and date of issue of the licence held by the seller or purchaser of gears;

(a)

(1) Subject to subsection (2), the Permanent Secretary shall not at any time issue licences for more than—

(b)

2 large nets for fishing in the lagoon of the island of Agalega.

8 large nets, 8 pocket nets, 8 canard nets and 15 shrimp nets for fishing in
the lagoon of the island of Rodrigues;

(2) Where a gear licensee at the commencement of this Act applies, on the expiry of

(c)

not later than 14 days after any sale or purchase of a gear, submit to the Permanent Secretary, in writing, the particulars specified in paragraph (a).

(i) the name and address of every seller or purchaser of a gear;

keep a register in which he shall forthwith enter particulars of every sale or
purchase of a gear made by him including—

(2) A licensee under subsection (1) shall—

(1) No person shall manufacture, import, sell or supply any gear, other than a basket
trap, a fish spear, a hook, a line, a rod, a reel or a lure, except under a licence issued by
the Permanent Secretary.
(a)

(b)

27. Import and construction of fishing boat and fishing vessel
(1) No person shall import into Mauritius, or construct, any fishing boat or fishing vessel, except with the written approval of the Permanent Secretary.
(2) An approval under subsection (1) shall be subject to such terms and conditions as
the Permanent Secretary may determine.

his licence, for renewal, the Permanent Secretary shall grant the renewal notwithstanding
that the limits specified in subsection (1) may be exceeded.
31. Gear licence not transferable
(1) A gear licence issued under this Sub-Part shall not be transferable.
(a)
in the case of a body corporate, the body corporate is wound up,

dies; or

(2) Where a gear licensee—
(b)
the gear licence shall lapse, and any fishing gear in respect of which the licence was issued shall forthwith be surrendered to the Permanent Secretary for safe keeping until disposal.
32. Duties of gear licensees

the approval of the Prime Minister, issue a licence in a prescribed form, for the use of a
foreign fishing boat or foreign fishing vessel for the purpose of fishing or any related activity within the maritime zones.
(b) A licence under paragraph (a) shall be issued on payment of such fee as may
have been provided for in an international agreement referred to in section 35.

(c) In the absence of an agreement under section 35, a licence shall be issued on
payment of the prescribed fee.
(a)

(4) The Minister shall refuse to issue a licence under this section where—

keep or store any gear referred in section 29 (1) (b), (c), (d) and (g) in such
place as may be approved by the Permanent Secretary;

the foreign fishing boat or foreign fishing vessel in respect of which the licence is sought has a history of non-compliance with international fishery
conservation and management measures, except where the ownership of the
fishing boat or fishing vessel has subsequently changed and the new owner
provides sufficient evidence that the previous owner or master has no legal,
beneficial or financial interest in, or control of, the fishing boat or fishing
vessel;

(a)
on demand, produce to a fishery control officer any licence issued to him
under this Act;

between the Government of Mauritius and the State in which the fishing boat
or fishing vessel is registered;

(b)

(b)
on demand, produce any gear referred to in paragraph (a) or indicate its location to any fishery control officer;

(a)

A gear licensee shall—

(c)
report to the Permanent Secretary any damage to the seal or identification
mark affixed under section 29 (5) to any gear referred to in paragraph (a);

(b)

the foreign fishing boat or the foreign fishing vessel does not comply with
the requirements of a regional fisheries management organisation to which
Mauritius is a party, or has not complied with the measures adopted by that
organisation.

(d)
surrender any gear referred to in paragraph (a) to the Permanent Secretary
upon the expiry or revocation of his licence, or cessation of business.

between the Government of Mauritius and a fishing association of which the
owner or charterer of the fishing boat or fishing vessel is a member.

(a)

in any fishery on the high seas,

within the maritime zones;

(4) (a) An application for a licence under this section shall be made to the Minister in
such form as may be approved by the Permanent Secretary.

(3) The Minister may exempt any fishing boat less than 12 metres in length from the
requirements of subsection (1) (a), subject to such terms and conditions as he may determine.

(2) The owner of any Mauritian fishing boat or Mauritian fishing vessel shall, prior to
starting to fish in the fishing zone of a foreign State, notify in writing the Permanent Secretary of that fact.

except under a licence issued under this section.

(b)

(1) Subject to subsection (2), no person shall use a Mauritian fishing boat or Mauritian fishing vessel for fishing or any related activity—

36. Licence issued to a Mauritian fishing boat or fishing vessel

(2) In the absence of an agreement referred to in subsection (1), the Minister may issue a licence under this section if the applicant provides such financial or other guarantees as he may determine.

(c)

(1) Subject to subsection (2), a foreign fishing boat licence or foreign fishing vessel
licence shall not be issued under section 34, unless there is an agreement—

35. Licence and international agreement

(e)

between the Government of Mauritius and an economic integrated organisation to which a member State of the organisation in which the fishing boat or
fishing vessel is registered has delegated the power to negotiate fishing
agreements; or

33. Disposal of licensed gears

the gear is surrendered to the Permanent Secretary; and

the gear has become unserviceable;

(2) No gear licensee shall replace any gear referred to in subsection (1) unless—

(1) No licensee shall dispose of any licensed gear referred to in section 29 (1) (b), (c),
(d) and (g) without the written approval of the Permanent Secretary.
(a)

the Permanent Secretary approves its replacement in writing.

(b)
(c)

(3) The Permanent Secretary may cause to be destroyed any gear which is surrendered to him under subsection (2) (b).
Sub-Part B – Fishing Boats and Fishing Vessels
34. Foreign fishing boat or foreign fishing vessel licence
(1) No person shall use a foreign fishing boat or foreign fishing vessel for fishing or
any related activity within the maritime zones, unless he is the holder of a foreign fishing
boat or foreign fishing vessel licence.
(2) (a) An application for a licence under this section shall be made to the Minister in
such form as may be approved by the Permanent Secretary.

(3) (a) The Minister may, on such terms and conditions as he thinks fit and subject to

(b) The form shall include the particulars referred to in section 6 (2) as the Permanent Secretary deems appropriate.

(b) The form shall include such particulars referred to in section 6 (2) as the Permanent Secretary deems appropriate.
(5) (a) The Minister may, on such terms and conditions as he thinks fit, issue a licence in the prescribed form, for the use of a Mauritian fishing boat or a Mauritian fishing
vessel for the purpose of fishing or any related activity within the maritime zones or on
the high seas.
(b) A licence issued under paragraph (a) shall be issued on payment of the prescribed fee.

39. Transhipment

(1) Subject to subsection (2), the owner or master of any fishing boat or fishing vessel
shall not tranship any fish, or fish products, in the maritime zones, except in a port or
other place approved by the Permanent Secretary, subject to such terms and conditions as
he may deem fit to impose.

(a)

the applicant has satisfied such requirements as the Minister may determine;

the fishing boat is a fishing boat registered under section 44;

the vessel is a Mauritian fishing vessel registered under the Merchant Shipping Act;

(1) The Permanent Secretary shall assign an identification mark to every Mauritian
fishing boat or Mauritian fishing vessel registered under section 42 to which no international radio call sign has been allocated.

(2) The Permanent Secretary may, where he is satisfied that such transhipment is necessary or is conducted in accordance with appropriate management measures agreed upon
by Mauritius, authorise in writing the owner or master of a fishing boat or fishing vessel
to tranship fish, or fish products, in the maritime zones, subject to such terms and conditions as he may deem fit to impose.

(b)

(6) The Minister shall not issue a licence under this section unless he is satisfied
that—

(c)

(2) No owner or master of any fishing boat or fishing vessel shall allow his boat or
vessel to be in the maritime zones or in a port, unless the boat or vessel is marked in accordance with the Food and Agriculture Organisation of the United Nations Standard
Specifications for the Marking and Identification of Fishing Vessels for the time being in
force, or such marking as is specified or imposed by the flag state of the fishing boat or
vessel.

(d)

(c)

(b)

(a)

reporting obligations;

closed periods;

the species and amount of fish authorised to be taken, including any restriction on by-catch;

the areas within which such fishing or any related activity is authorised;

the type and method of fishing or any related activity authorised;

attach fresh conditions to the licence; or

(d)

(c)

(b)

(a)

a body corporate, a company or other association incorporated in Mauritius
or established under the laws of Mauritius and having a place of business in

a statutory corporate corporation in Mauritius; or

one or more persons who are citizens of Mauritius;

the State of Mauritius;

A fishing boat shall qualify for registration as a Mauritian fishing boat where it is
wholly owned by—

43. Mauritian fishing boats

(2) Subsection (1) shall not apply to any boat belonging to the Government.

(1) The owner of any Mauritian fishing boat shall register such boat with the Permanent Secretary.

42. Registration of Mauritian fishing boats

Sub-Part B – Mauritian Fishing Boats and Mauritian Fishing Vessels

(2) The master or owner of any fishing boat or fishing vessel referred to in subsection
(1) shall submit to the Permanent Secretary the fishing logbook, and any other catch data,
that may be required within the time period specified in any fishing agreement under section 35 or in the conditions of the licence issued in respect of the fishing boat or fishing
vessel, as the case may be.

(1) The master or owner of any licensed fishing boat or fishing vessel shall keep a
fishing logbook in such form as may be approved in writing by the Permanent Secretary.

41. Reporting

(3) No person shall falsify, delete or conceal the marking of any fishing boat or fishing vessel made in accordance with subsection (1), or appearing on a fishing boat or fishing vessel marked as specified in subsection (2).

40. Marking

(d)

the fishing boat or fishing vessel in respect of which the licence is sought has
no history of non-compliance with international fishery conservation and
management measures except where the ownership of the fishing boat or
vessel has subsequently changed and the new owner provides sufficient evidence that the previous owner or master has no legal, beneficial or financial
interest in, or control of, the fishing boat or the fishing vessel.

(e)

The terms and conditions imposed under sections 34 (3) and 36 (5) may include—

37. Conditions of licences

(f)

the carrying on board of communications, position fixing or other equipment.

38. Validity
(1) Subject to section 68, a licence issued under this Sub-Part shall be valid for such
period as may be specified in the licence, but shall not exceed one year.
(a)
vary its conditions.

(2) The Minister may, on renewal of a licence or during its currency—
(b)

(3) Where a Mauritian fishing boat ceases to be registered under section 45, or a Mauritian fishing vessel ceases to be registered under the Merchant Shipping Act, any licence
issued under this Part shall lapse.
(4) A licence issued under this Sub-part shall not be transferable.
PART VII – OBLIGATIONS RELATING TO FISHING BOATS AND FISHING
VESSELS
Sub-Part A – General Provisions

Mauritius.
44. Application for registration
(1) Any person referred to in section 42 (1) may apply to the Permanent Secretary in
an approved form for the registration of a fishing boat referred to in section 43.

(d)

(c)

(b)

(a)

such other documents or records as the Permanent Secretary may require.

where the fishing boat was previously registered in another country, a document showing that the fishing boat has been deleted from the register of that
country, free and clear of any encumbrances; and

the name of the skipper and full particulars of his certificate of competency;

a certificate from an approved surveyor that the fishing boat is in a seaworthy condition;

a document showing that the fishing boat is owned or bareboat chartered by
the applicant;

(2) Notwithstanding subsection (1), where an application is in relation to a fishing
boat of 12 metres or more in length overall, the application shall be accompanied by the
following documents—

(e)
(3) Upon consideration of an application made under subsection (1) and being satisfied that the fishing boat may be registered, the Permanent Secretary may grant the application and issue a registration certificate, subject to such terms and conditions as he may
think fit to impose and upon payment of the prescribed fee.
(a)

the fishing boat poses a risk to safety of navigation or of pollution;

(4) The Permanent Secretary shall refuse to register a fishing boat where—
(b)

there is a possibility that the boat would be used for criminal purposes;
the boat was not operated in compliance with international fishery conservation and management measures;

the safety, health and welfare of persons employed or engaged in any capacity on board the boat are at stake;

(d)

(c)

(e)

the registration would be detrimental to the interests of Mauritius, or against
the obligations of Mauritius under any international agreement or convention
relating to fishing.

45. Cancellation of registration

(c)

(b)

(a)

where the Mauritian fishing boat is lost or destroyed.

on application by the registered owner stating that he wishes to terminate the
registration of the fishing boat; or

if he has reason to believe that the fishing boat has been used in contravention of international fishery conservation and management measures on the
high seas, or of fishery conservation measures in the EEZ of any State;

on any of the grounds on which he would have been entitled to refuse registration under section 44 (4);

(1) The Permanent Secretary may cancel or suspend the registration of a fishing boat
referred to under section 42 (1)—

(d)

(2) Before the Permanent Secretary cancels the registration of a fishing boat under
subsection (1) (a) or (b), he shall give 14 days notice to the owner of the boat calling upon
him to show cause why the registration should not be cancelled.
(3) The Permanent Secretary shall, when cancelling the registration of a fishing boat

under this section, give notice thereof, together with his reasons, to the owner within 7
days of his decision.

46. Transfer and modification of fishing boat

(1) No person shall modify the size of a registered Mauritian fishing boat without the
written approval of the Permanent Secretary.

(2) Where a transfer in the ownership of a Mauritian fishing boat occurs or where the
boat is chartered bareboat, the owner, and the new owner or the hirer, as the case may be,
shall, within 14 days, give notice of the sale or transfer or charter to the Permanent Secretary.

(3) Where a Mauritian fishing boat is lost or destroyed, the owner of the Mauritian
fishing boat shall, within 7 days, give notice of the loss or destruction to the Permanent
Secretary.

(4) Any approval for modification, and any transfer or charter, under this section shall
be subject to payment of the prescribed fee.
47. Landing

(1) The owner or master of a Mauritian fishing boat or a Mauritian fishing vessel licensed under section 36 shall land its catch within the limits of Port Louis harbour, or a
fish landing station, as may be specified in the licence.

(2) Notwithstanding subsection (1), the Minister may, subject to such terms and conditions as he may determine, authorise the owner or master of a Mauritian fishing boat or a
Mauritian fishing vessel licensed under section 36 to land fish at a place other than a place
referred to in subsection (1).
48. Mooring

No person shall moor a fishing boat or fishing vessel in an area within which the use
of a fishing boat, a fishing vessel or a pleasure craft is prohibited under any enactment.
49. Abandoned fishing boats

(a)

light or buoy the fishing boat.

take possession of the fishing boat, equipment or article;

(1) Where the Permanent Secretary is of opinion that a fishing boat or any equipment
or article used in connection with a fishing boat, has been sunk, stranded, abandoned or
run aground in the maritime zones, and is likely to become an obstruction, a danger to
navigation or the public, or is found in a dangerous or hazardous state, or is an eye sore,
he may—
(b)

(2) Where the owner of the fishing boat, equipment or article, is known, the Permanent Secretary shall give notice to the owner that if he does not, within 14 days of the notice, take back possession of the boat, equipment or article, he will dispose of it as provided for under subsection (5).

(3) Where the owner referred to in subsection (1) is not known, the Permanent Secretary shall publish the notice referred to in subsection (2) in 2 daily newspapers for 2 consecutive days.

(4) Where the owner takes possession of the fishing boat, equipment, or article, he
shall pay any prescribed fee and any expenses incurred by the Permanent Secretary for
the purposes of subsections (1) and (2).

(5) Where following a notice under subsection (2) or (3), no person establishes a
claim on the fishing boat, equipment or article, within 30 days of the notice, or the last
publication, as the case may be, the Permanent Secretary may—

(b)

(a)
dispose of it as he deems fit having regard to the state in which the boat,
equipment or article was found.

sell the fishing boat, equipment, or article; or

(6) Where a person establishes to the satisfaction of the Permanent Secretary that he
was the owner of the fishing boat, equipment or article, within a delay of 6 months from
the date of sale, the Permanent Secretary shall pay to that person the proceeds of sale after
deduction of any prescribed fee, and such expenses as may have been incurred, by the
Permanent Secretary.

(a)

(b)

(i) a report on the species composition of the catch;

submit to the Permanent Secretary—

(ii) information relating to the origin of the catch, the catch and effort in
accordance with the approved fishing logbook;

(iii) the fishing logbook of the fishing boat or fishing vessel for examination;

(iv) such other information as the Permanent Secretary may require; and

make its catch available to the fishery control officer for verification and
sampling.

(3) Where the Permanent Secretary is satisfied that subsections (1) and (2) have been
complied with, he shall issue a fish landing permit.

(7) Where no claim is made under subsection (6), the Permanent Secretary shall pay
the proceeds of sale into the Consolidated Fund.
(8) The Permanent Secretary shall be discharged of all liabilities where he disposes of
a fishing boat, equipment or article under subsection (5) (b).

(a)

comply with such conditions as may be determined by the Permanent Secretary; and

inform the Permanent Secretary of the intended date and time of departure of
the boat or vessel;

(a)

while being in a place where the boat or vessel is not authorised to fish.

while the boat or vessel is within the maritime zones and is not licensed under section 34;

(a)

communication with a Magistrate for the purpose of securing a search warrant may cause delay,

there is reasonable ground to believe that an offence against this Act has
been, is being or is about to be committed; and

he may issue a search warrant authorising a fishery control officer to enter and search any
boat, vessel, or premises, except a dwelling house.

(b)

(2) Where the Permanent Secretary is satisfied by information upon oath that—

(1) A Magistrate shall, where he is satisfied by information upon oath that there is
reasonable ground to believe that an offence against this Act has been, is being or is about
to be committed, issue a warrant authorising a fishery control officer to enter and search
any boat, vessel, premises or dwelling house.

55. Warrant to enter and search

PART VIII – ENFORCEMENT

The master of any foreign fishing boat or foreign fishing vessel or his agent shall, by
letter, fax or e-mail, at least 72 hours before entry into port, notify the Permanent Secretary and inform him of the purpose of its call into port, submit to him a copy of the vessel,
or boat’s authorisation to fish, and information on the quantity of fish on board.

54. Entry into a Mauritian port

The master of any foreign fishing boat or foreign fishing vessel or his agent shall provide, by letter, fax or e-mail, to the Permanent Secretary at least 24 hours before the boat
or vessel enters into, or exits from, the maritime zones, its position at the time of entry
into, or exit from, the zones and the quantity of fish on board by species.

53. Entry into and exit from the maritime zones

(b)

The master of a foreign fishing boat or a foreign fishing vessel shall keep its gear
stowed—

52. Stowage

Sub-Part C – Foreign Fishing Boats or Foreign Fishing Vessels

the state of the fishing boat, equipment or article;

whether the fishing boat was registered;

(9) For the purposes of this section, the Permanent Secretary shall, in determining
whether a fishing boat, equipment or article is abandoned, have regard, inter alia, to—
(a)
the period of time the fishing boat, equipment or article has been left unattended.

(b)
(c)

50. Departure of licensed Mauritian fishing boats and licensed Mauritian fishing
vessels
(1) The master of a licensed Mauritian fishing boat or licensed Mauritian fishing vessel shall not leave a port on a fishing trip unless he has obtained a written clearance from
the Permanent Secretary.

(b)

submit such documents as may be required by the Permanent Secretary.

(2) For the purposes of obtaining a clearance under subsection (1), the owner or master of a licensed Mauritian fishing boat or a licensed Mauritian fishing vessel or his agent
shall, 3 days prior to leaving port for a fishing trip—

(c)

(3) Upon receipt of any information under subsection (2) (a) and after considering the
document submitted under subsection (2) (c), and on being satisfied that the master,
owner or agent has complied with the conditions imposed under subsection (2) (b) and
that the fishing boat or fishing vessel may be allowed to proceed on a fishing trip, the
Permanent Secretary shall issue to the master, owner or agent a written clearance to that
effect, subject to such terms and conditions as the Permanent Secretary may think fit to
impose.
51. Arrival of licensed Mauritian fishing boats or licensed Mauritian fishing vessels
(1) The master, owner or agent of a licensed Mauritian fishing boat or a licensed
Mauritian fishing vessel shall, 2 days prior to the boat or vessel reaching Port-Louis harbour or the fish landing station as may be specified in the licence issued in respect of the
fishing boat or fishing vessel, inform the Permanent Secretary of the expected time of
arrival of the fishing boat or fishing vessel in Port Louis or the fish landing station by letter, fax or e-mail.
(2) On reaching Port Louis or the fish landing station referred to in subsection (1), the
master shall immediately—

stop and search any vehicle;

(i) in Mauritius or in its maritime zones, any boat or vessel;

(b)

56. Liability of owners of gears used in commission of offences

he was not a party or privy to the commission of the offence; and

(iv) any article.

(iii) any gear;

(ii) any logbook, record, document or equipment, including any computer
or any other electronic device, that may be used as evidence in any
proceedings under this Act;

(i) any vehicle, boat, vessel or structure;

in the maritime zones or in Mauritius, seize—

(ii) on the high seas, any Mauritian fishing boat or Mauritian fishing vessel or any fishing boat or fishing vessel flying the flag of a State party
to an international agreement to which Mauritius is also a party and
which provides for such stopping, boarding and searching.

(a)

he was not a party or privy to the commission of the offence;

(c)

(1) Where a vehicle, gear or any other article is used in the commission of an offence
under this Act, the owner shall be deemed to have committed the offence unless he
proves that—
(b)

he took all reasonable steps to prevent the use of the vehicle, gear or any
other article for the commission of the offence.

(a)
he took all reasonable steps to prevent the use of the boat or vessel for the
commission of the offence.

(2) Where a boat or vessel is used in the commission of an offence under this Act, the
owner, in addition to the master, shall be deemed to have committed the offence unless he
proves that—
(b)

(a)

examine any fishing gear, fish or fish product;

examine and take copies of any certificate of registry, licence, logbook or
any other document relating to the boat or vessel and its fishing activities;

(2) In the course of a search and inspection under subsection (1), the fishery control
officer may—

(b)

57. Implementation of international fishery conservation and management measures

(c)

(1) Subject to sections 17 (2) and 39, the master or owner of a foreign fishing boat or
foreign fishing vessel shall not land or tranship fish or fish products, except—
upon obtaining a written clearance from the Permanent Secretary.

(e)

(a)

where authorised by an international agreement to which Mauritius is a
party, seize and detain a foreign boat or foreign vessel,

seize and detain any Mauritian boat or vessel;

(5) Any boat or vessel seized under subsection (1) (c) shall be taken to Port Louis, or
to other suitable port in Mauritius together with such persons employed on the fishing
boat or vessel as he reasonably believes he would require for the purposes of investigating the offence.

(4) Any boat, vessel or other articles seized under subsection (3) shall be dealt with in
accordance with sections 63 and 71.

together with its gear, store and cargo, fish, or other article which he has reason to believe
has been used in the commission of the violation.

(b)

(3) Where a fishery control officer has reason to believe that a violation of a fisheries
management measure under an international agreement to which Mauritius is a party has
been committed on the high seas, and considers that it would be impracticable to apply
for a warrant, the fishery control officer may, without a warrant—

where the weather or technical conditions do not allow the carrying out of
the inspection, require the master of the boat or vessel to take the boat or
vessel to any place, port or harbour for the purpose of performing or completing his inspection.

take samples of any fish or fish product found on board;

in a port or at an offshore terminal of Mauritius; and

prohibit the boat or vessel to land or tranship its fish in a Mauritian port or at
an offshore terminal;

examine any navigational, position fixing, observation or communication
equipment or other device on board;

(a)

(a)

promptly notify the appropriate authorities of the flag state of the foreign
fishing boat or foreign fishing vessel; and

(d)

(b)

(a)
inspect the fishing gear;

examine and take copies of the certificate of registry, the fishing licence and
any other relevant documents, including fishing logbooks;

(2) For the purposes of subsection (1) (b), the fishery control officer may board and
inspect a foreign fishing boat or foreign fishing vessel, and may—

(b)
(c)
examine any fish or fish product on board; and

examine any navigational, position fixing, observation or communication
equipment, or other device on board;
ascertain the origin, species, form and quantity of fish and fish products.

(d)
(e)

(b)

(3) Where pursuant to an inspection under subsection (2), the Permanent Secretary
has reason to believe that a foreign fishing boat or foreign fishing vessel was involved in
any fishing activity in contravention of any international fishery conservation and management measure, he may—

(c)

provide to the appropriate authorities of the flag State of the foreign fishing
boat or foreign fishing vessel, such information, including evidentiary material, relating to that contravention.

stop that person; and

59. Power to arrest and detain

(a)

58. Power of search and seizure

stop, board, search and inspect—

Where a fishery control officer finds a person fishing or conducting any related activity, or in possession of any fish or gear, or selling fish caught, in breach of this Act, he
may, without a warrant—
(a)

(1) Where a fishery control officer has reason to believe that an offence under this Act
has been, is being or is about to be committed, and considers that it would be impracticable to apply for a warrant, the fishery control officer may, without a warrant—

(b)
(i) his name and address;

require that person to give—
(ii) the name and address of the owner of any boat or vessel used in the
commission of the suspected breach of the Act.

60. Seizure of fish
A fishery control officer may seize any fish or fish product caught, landed, sold or
stored, in breach of this Act.
61. Duties of fishery control officers
A fishery control officer shall, while in the exercise of his powers under this Act, produce on request such means of identification as determined by the Permanent Secretary
for the purposes of enforcing this Act.
62. Pursuit beyond the maritime zones

(b)

(a)

unless the applicant furnishes a security or other guarantee determined by the
Judge in Chambers.

for which a licence has not been issued where such licence is necessary for
its operation;

which is prohibited for use;

(2) The Judge in Chambers shall not release an item—

(c)

(b)

(a)

any costs or expenses incurred or reasonably foreseen to be incurred by the
State and recoverable under this Act.

the maximum fine for the alleged offence; and

the value of the seized item;

(3) In fixing the security or other guarantee, the Judge in Chambers shall have regard
to—

(c)

(4) Any security or other guarantee granted under subsection (2) shall be of no effect
where the applicant produces the item when called upon to do so by any Court hearing his
case.

(1) Where any fish or fish product is seized under section 60, the Permanent Secretary
may return the fish or fish product to the person from whom it was seized on provision of
adequate security equivalent to the value of the fish or fish product, or cause the fish or
fish product, to be sold at a reasonable price.

66. Disposal of fish

(a)

stop, board and search outside the maritime zones, any foreign fishing boat
or foreign fishing vessel which he has reason to believe has been used in the
commission of an offence under this Act and bring such boat or vessel and
all persons and things on board to any place, port or harbour in Mauritius;

(2) The Permanent Secretary shall deposit the proceeds of the sale with the Accountant-General.

(1) A fishery control officer may, without a warrant, following hot pursuit in accordance with international law as reflected in article 111 of the United Nations Convention
on the Law of the Sea—

exercise beyond the maritime zones all the powers conferred to a fishery
control officer under this Act.

be applied towards the payment of any fine and costs imposed on the person
referred to in subsection (1); or

(b)

(a)

(a)

(iv) any relevant law in force in Mauritius; or

(iii) any regulations made under this Act;

(ii) any fisheries agreement referred to in this Act;

(i) this Act;

the fishing boat, fishing vessel or gear in respect of which the licence was
issued, is used in contravention of, or the licensee is engaged in any activity
in contravention of—

(1) Subject to subsection (3), the Minister or the Permanent Secretary may suspend or
cancel any licence issued by him under this Act where—

68. Suspension and cancellation

The Public Officers Protection Act shall apply to any fact, act or omission under this
Act notwithstanding the fact that the fact, act or omission took place outside the maritime
zones in accordance with section 58 or 62.

67. Application of the Public Officers Protection Act

(ii) judicial proceedings are not undertaken against him.

(i) if he pays the fine and costs; or

be refunded to that person—

(3) The security furnished under subsection (1) or sum deposited under subsection (2)
shall—

section 58 (1) (c) (i) shall be entrusted to the custody of its owner, subject to
such terms and conditions as may be imposed in writing by the Permanent
Secretary;

(b)

(2) The powers conferred upon a fishery control officer under this Act shall cease
when the foreign fishing boat or vessel enters the territorial sea of another State.

(a)

section 58 (1) (c) (ii), (iii) and (iv) shall be kept in the custody of the Permanent Secretary.

(1) Pending judicial proceedings or compounding, an item referred to in—

63. Custody of seized items

(b)

(2) Any person who attempts to destroy, destroys or purloins any item seized under
section 58 (1) (c) (i) shall commit an offence and shall, on conviction, be liable to a fine
not exceeding 1,000,000 rupees or the US dollar equivalent.
64. Custody and disposal of found items
(1) Subject to section 49, any fish, gear or article found by a fishery control officer
shall be placed under the custody of the Permanent Secretary.
(2) Where the owner of any fish, gear or article referred to under subsection (1) cannot be identified, the Permanent Secretary may cause the fish, gear or article to be disposed of as the Permanent Secretary may deem appropriate including a sale at a reasonable price.
65. Security for release of seized items
(1) The owner or the person from whom an item was seized under section 58 (1) (c)
may apply to the Judge in Chambers for the release of the seized item.

(b)

(v) any condition of the licence;
the licence is in respect of fishing for any species of fish, the stock of which
is threatened.

(2) Where a licence is suspended or cancelled under subsection (1) (b), the Minister
or the Permanent Secretary shall refund to the licensee the portion of the licence fee
equivalent to the number of days remaining until the expiry of the licence.
(3) Before a suspension or cancellation of a licence under subsection (1) (a), the Minister or Permanent Secretary shall afford the licensee the opportunity to make representations to him as to why the licence should not be suspended or cancelled.
PART IX – OFFENCES AND PENALTIES
69. Protection of the aquatic ecosystem

(a)
damage,

except with the written approval of the Permanent Secretary, cut, take or remove;

(2) No person shall—

(1) No person shall place, throw, discharge or cause to be placed, thrown or discharged into the maritime zones or into a river, lake, pond, canal, stream, tributary or wetland any poisonous substance.

(b)
a mangrove plant.
(3) (a) No person shall place, construct or cause to be placed or constructed any
structure within the territorial sea or internal waters, as defined in the Maritime Zones
Act, except with the written authorisation of the Permanent Secretary.
(b) The Permanent Secretary may, on granting an approval under paragraph (a)
impose such terms and conditions as he may deem fit.

(h)

a fine, payable in the currency of the licence fee, not exceeding 100 times
the amount payable as licence fee for a period of 30 days or 1,000,000 US
dollars whichever is higher;

contravenes section 12 (1) (c) shall, on conviction, be liable to a fine not exceeding 500,000 rupees and to imprisonment for a term not exceeding 5
years.

[S. 70 amended by s. 11 (e) of Act 18 of 2008 w.e.f. 19 July 2008; s. 13 (b) of Act 38 of 2011
w.e.f. 1 March 2012; s. 12 (b) of Act 20 of 2011 w.e.f. 16 July 2011.]

71. Forfeiture

(a)

order the forfeiture of any fish caught in breach of this Act.

order the forfeiture of any vehicle, boat, vessel, gear, article, or structure,
used in the commission of the offence under this Act;

Where a person is convicted of an offence under this Act, the Court may, in addition
to any other penalty—

(b)

72. Giving false information and tampering with evidence
(a)

falsifies, conceals, destroys or tampers with evidence which can be used in
the course of inquiries or judicial proceedings,

is required to supply any information under this Act and knowingly fails to
supply such information or provides false, incorrect or misleading information;

A person who—

(b)

PART X – MISCELLANEOUS

shall commit an offence and shall, on conviction, be liable to a fine not exceeding
500,000 rupees.

73. Jurisdiction

(a)

contravenes section 8 (1), 8 (9), 9 (1), 9 (2), 10 (1), 12 (1) (a), (b), (e) to (g),
13 (1), 14 (3), 16 (1), 18 (1), 18 (3), 19, 20 (2), 20 (3), 21 (1), 21 (2) (a),
21 (4), 21 (5), 26 (3), 28 (1), 32, 33 (1), 33 (2), 36 (2), 41 (1), 41 (2), 42 (1),
46 (1), 46 (2), 46 (3), 47 (1), 48 (1), 50 (1), 51 (1), 51 (2) or 69 (2) shall, on
conviction, be liable to a fine not exceeding 100,000 rupees;

(1) Any person who—

70. Offences and penalties

(b)

contravenes section 8D (1) (a), (b) and (c), 14 (1), 14 (2), 15 (1), 17 (1),
22 (2) (a), 23 (1) (a), 23 (2), 25 (2), 26 (1), 27 (1), 69 (1) or 69 (3) (a) shall,
on conviction, be liable to a fine not exceeding 500,000 rupees;

(a)

delimiting areas within the maritime zones which shall be reserved for fishing by Mauritian fishing boats or Mauritian fishing vessels;

(ii) for the control of diseases in fish farms;

(i) under which fish farming and fish ranching are to be carried out; and

prescribing measures and conditions—

(1) The Minister may make regulations for the purposes of this Act, and in particular
for the purpose of—

74. Regulations

(2) The Intermediate Court shall have jurisdiction to try any offence under this Act
and impose any penalty provided therefor.

(a)

(c)

contravenes section 8B (1), 17 (2), 24, 25 (1), 36 (1), 39 (1) or 57 (1) shall,
on conviction, be liable to a fine not exceeding 3,000,000 rupees;

(b)

prescribing the conditions for licensing of fishing boats and fishing vessels,

prescribing measures for the registration of fishermen;

(1) Notwithstanding section 114 of the Courts Act and section 72 of the District and
Intermediate Courts (Criminal Jurisdiction) Act, a Magistrate—

(d)

contravenes section 12 (1) (d), 40 (2), 52, 53 or 54 shall, on conviction, be
liable to a fine not exceeding 20,000 US dollars;

(c)

may impose any penalty provided by those sections and regulations.

(e)

fails to comply with any terms or conditions imposed under section 8 (5) (b),
9 (3), 13 (2), 16 (2), 17 (3), 18 (2) (b), 21 (2) (b), 22 (1) (b), 22 (2) (b),
23 (1) (b), 29 (4) (b), 36 (5) (a), 44 (3), 47 (2), 50 (3) or 69 (3) (b) shall, on
conviction, be liable to a fine not exceeding 50,000 rupees;

(d)

shall have jurisdiction to try an offence referred to in section 70 (a), (b), (d),
(e), (f) and (h) and regulations made under this Act; and

(f)

contravenes section 34 (1), 34 (2) or 40 (3) shall, on conviction, be liable to

fails to take the action directed under section 10 (2) shall, on conviction, be
liable to a fine not exceeding 100,000 rupees;

(b)

(g)

(g)

(f)

(e)

prescribing measures for the protection of corals and shells;

prescribing fisheries management and conservation measures, including
mesh size, gear specifications, minimum sizes of species of fish, closed seasons, closed areas, prohibited methods of fishing or gear, schemes for limiting entry into all or any specified fisheries and schemes for setting and allocating quotas;

requiring a fishing boat or a fishing vessel to be equipped with specified
communications, position fixing instrument, and other equipment;

format and content of licences and the procedure for their issuance, cancellation and revocation;

(h)
prohibiting the fishing of any toxic fish;

prescribing measures for the protection, conservation and management of
marine protected areas and artificial reefs;

(r)

(q)

(p)

(o)

(n)

(m)

(l)

(k)

prescribing measures for operating a fishing base for fishing within the maritime zones;

regulating the handling, storing, processing, transporting, transhipping and
exporting of fish and fish products and the operation of a one-stop-shop for
those purposes;

regulating the management of fishery resources and fishing activities in relation to sports and recreational fishing;

prescribing the operation of, and conditions and procedures, to be observed
by any foreign fishing boat or foreign fishing vessel entering the maritime
zones and while in such zones;

prescribing rules governing the use of fish aggregating devices and regulating fishing activities in their vicinity;

prescribing measures to ensure the safety and security of fishing boats;

prescribing measures to ensure the safety and security of fisher-men at sea;

providing for the levying of fees and charges;

prohibiting the fishing of certain species, size or gender of fish;

(i)

(s)

regulating the manufacturing, import and export of gear;

providing for the placing of observers on board any fishing boat or fishing
vessel licensed under this Act to fish or carry out any related activity in the
maritime zones or beyond as the case may be and prescribing rules relating
to observers;

(j)

(t)
(u)

surveying and certification of fishing boats;

regulating import, trade in, distribution and marketing of fish and fish products and prescribing measures and conditions for the operation of a fish auction market;

accommodation on board fishing boats;

(v)

(x)

prohibiting the use of any boat within such areas as may be prescribed;

(y)

prescribing such other measures to combat illegal, unreported and unregulated fishing activities;

manning of fishing boats, provision of training, the conduct of examinations,
and the issue of certificates;

(z)

prescribing any other matter relating to fisheries for the purposes of this Act;

(w)

(za)

(zb) prescribing the measures for the operation of laboratories responsible for

(zc)

carrying out analyses of fish and fish products for export, of sea water and
tests for toxicity in fish;
amending the Schedules.

(2) Regulations made under this Act may provide that any person who contravenes
them shall commit an offence and shall, on conviction, be liable to a fine not exceeding
500,000 rupees, or the US dollar equivalent.

[S. 74 amended by s. 12 (c) of Act 20 of 2011 w.e.f. 16 July 2011.]

(3) Notwithstanding subsection (2), regulations made under subsection (1) (b), (e),
(o), (w) and (z) may provide that any person who contravenes them shall commit an offence and shall, on conviction, be liable to a fine not exceeding 1,000,000 rupees, or the
US dollar equivalent.

75. Compounding

(a)

compound the offence, except an offence under section 12 (1) (b) and (c), if
the owner or master of the boat or vessel admits the commission of the offence and agrees in writing to pay such amount of money which shall not
exceed the maximum fine specified for the offence in the Act;

(1) The Permanent Secretary may, where an offence has been committed whilst using
a boat or vessel—

(b)

order the release of any item seized under section 58 of this Act on payment
of a sum of money not exceeding the estimated value of the seized item as
may be agreed in writing by the owner or master of the boat or vessel.

(2) A Compounding Commission shall be established to assist the Permanent Secretary in determining the amount of money to be paid by the offender under subsection (1),
having due regard, inter alia, to the circumstances of the case and the past behaviour of
the offender.

(a)

2 senior officers from the Ministry responsible for the subject of fisheries,
designated by the Permanent Secretary.

a Chairperson, who shall be a law officer of at least 10 years standing, appointed by the Minister;

(3) The Compounding Commission shall be appointed on a part-time basis and shall
consist of—

(b)

(5) Every agreement to compound shall be final and conclusive.

(4) The Chairperson and the members shall be paid such fees as shall be determined
by the Minister.

(6) Where the amount agreed upon under this section is not paid in accordance with
the compounding agreement, the Permanent Secretary shall send a certified copy of the
agreement to the competent court which shall thereupon proceed to enforce such agreement in the same manner as if it had imposed such agreed amount by way of a fine.

(7) On payment of the agreed amount in accordance with the compounding agreement, no further proceedings in regard to such particular offence shall be taken against
the person who has so agreed to the compounding.
76. Rewards

(2) No reward shall be given or paid under subsection (1) unless the Minister is satis-

(1) The Minister may, on the seizure of any fish, boat or vessel, or on the recovery of
any penalties under this Act or regulations made under this Act, direct that a reward shall
be given or paid to any person through whose information or means the seizure had been
made or the penalty recovered, and whom he deems to be entitled to a reward.

fied that there has been no collusive activity planned to secure the reward.
77. Photographic evidence
(1) Where a photograph is taken of any fishing or related activity and simultaneously
the date and time and position from which the photograph is taken are superimposed upon
the photograph, it shall be prima facie evidence that the photograph was taken on the
date, at the time and in the position so appearing.

(e)

that there appeared to be no malfunction in the position fixing instrument, its
transmissions or any other machines used in obtaining or ascertaining the information or data transmitted by the position fixing instrument.

(4) Any person who destroys, damages, renders inoperative or otherwise interferes
with a position fixing instrument aboard a fishing boat or fishing vessel shall commit an
offence and shall, on conviction, be liable to a fine not exceeding 1,000,000 rupees or the
US dollar equivalent.
79. —

the camera taking the photograph is connected directly to the instruments
which provided the date, time and position concerned;

(1) A permit or licence issued, or registration made, under the Fisheries and Marine
Resources Act 1998 and Fisheries Act 1980 shall be deemed to have been issued or made
under this Act.

(2) The provisions of subsection (1) shall apply only when—
(a)
the instruments which provide the date, time and position are recognised as
being accurate and were checked by the fishery control officer, as soon as
possible after the taking of the photograph against such instruments; and

(2) Notwithstanding subsection (1), the Minister may make necessary regulations for
the transition from the repealed Act to this Act.

(b)

(a)

the type of camera and other devices supplying the date and time and of the
position fixing instrument;

the name and call sign, if known, of any fishing boat or fishing vessel appearing in the photograph;

his name, address, official position and place of appointment;

came from the fishing boat or fishing vessel so identified;

(a)

that he is competent to read the printout or visual display unit of any machine capable of obtaining or ascertaining information or data transmitted by
a position fixing instrument;

his name, address, official position and place of appointment;

81. – 82. —

[Section 8A]

FISH FARMING ZONES

5.

4.

3.

2.

1.

Ferme Marine de Mahebourg (1)

Nord Est Annanas Bank

Ouest Ile Flammand

Est Pointe Bambou (2)

Est Pointe Bambou (1)

Quest Ilot Marianne

Baie Fer à Cheval

S 20° 20’ 411 E 57° 46’ 369

S 20° 20’ 058 E 57° 46’ 595

S 20° 23’ 587 E 57° 45’ 919

S 20° 19’ 467 E 57° 48’ 683

S 20° 20’ 617 E 57° 46’ 927

S 20° 20’ 920 E 57° 46’ 923

S 20° 22’ 595 E 57° 45’ 520

S 20° 23’ 252 E 57° 46’ 052

Reference Coordinates GPS

6.

Ferme Marine de Mahebourg (2)

Area of Sea

7.

Fish
Commonly known as
(a) Mugil sp. and Valamugil spp. ..............................................
Mullet
(b) Parupeneus spp.Upeneus spp. Mulloides spp. .....................
Rouget
[Schedule renumbered as Second Schedule by s. 11 (d) of Act 18 of 2008 w.e.f. 19 July 2008.]

UNDERSIZED FISH THAT MAY BE USED AS BAIT

[Section 16 (2) (c)]

Second Schedule

[First Schedule inserted by s. 11 (f) of Act 18 of 2008 w.e.f. 19 July 2008.]

8.

Zone

In a radius of up to 300m around the following GPS points—

80. Transitional provisions

(b)

the photograph was taken by a fishery control officer.

(c)
that he checked those devices and instruments a reasonable time before and
after the taking of the photograph and that they all appeared to be working
correctly; and

(a)
was accurately relayed or transferred; and

(b)

the date and time the information or data was obtained or ascertained from
the position fixing instrument as well as the position of the fishing boat or
fishing vessel at such date and time;

First Schedule

(c)

(d)

the accuracy of the position fixing instrument used within specified limits.

(3) Any fishery control officer who takes a photograph of the kind described in subsection (1) may give a certificate appending the photograph stating—

(e)
78. Position fixing instrument

(b)

was given by the master or owner of the fishing boat or fishing vessel,

(1) Any information or data transmitted automatically by a position fixing instrument
shall be prima facie evidence that such information or data—

(c)

and evidence may be given of information and data so transmitted whether from a printout or visual display unit.

(c)

the name and call sign of the fishing boat or fishing vessel on which the position fixing instrument is or was installed; and

(3) Any fishery control officer may issue a certificate stating—

(2) Subsection (1) applies irrespective of whether or not the information or data was
stored before or after any transmission or transfer.

(d)
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