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YEAR 1966
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SOUTH WEST AFRICA CASES

(ETHIOPIA v. SOUTH AFRICA;
LIBERIA v. SOUTH AFRICA)

SECOND PHASE

Alleged contraventions of League of Nations Mandate for South West Africa—
Question of the legal status of the Applicants—Status governed by their position
as former members of the League— Antecedent question arising on the merits of
the case whether Applicants, as individual States former members of the League,
have any legal right or interest in the subject-matter of their claim—Character
of the mandates system within the framework of the League—Effect of Article 22
of the League Covenant instituting the system generally— Obligations of each
mandatory defined in particular instruments of mandate—Structure of these
instruments—Clauses conferring in respect of the mandated territory direct
commiercial or other special rights on League members in their capacity as separate
States—Clauses providing for the carrying out of the mandate as a “sacred trust
of civilization™ in regard to the inhabitants of the territory— Mandatory’s obliga-
tions under latter class of clauses owed to League as an entity, not to member
States individually—Lack of any legal right for member States individually to
claim performance of these obligations—Additional rights not acquired by reason
of dissolution of the League.

Political, moral and humanitarian considerations not in themselves generative
of legal rights and obligations.

Jurisdictional clause of the mandates—FEffect of decision given by the Court
in 1962 on the question of its competence— Relationship between decisions on a
preliminary objection and any question of merits—Inability in principle of juris-
dictional clauses to confer substantive rights—Capacity to invoke a jurisdictional
clause does not imply existence of any legal right or interest relative to the merits
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7 SOUTH WEST AFRICA (JUDGMENT)

of the claim—Interpretation of jurisdictional clause of the mandates—Juris-
dictional clauses of the minorities treaties not comparable— Analysis of League
practice in respect of mandates—Inconsistency with existence of rights now
claimed by the Applicants.

Functions of a court of law—Limits of the teleological principle of interpreta-
tion—Court not entitled by way of interpretation to revise, rectify or supplement.

JUDGMENT

Present: President Sir Percy SPENDER; Vice-President” WELLINGTON Ko0o0;
Judges WINIARSKI, SPIROPOULOS, Sir Gerald FITZMAURICE, KORETSKY,
TANAKA, Jessup, MORELLL, PADILLA NErvVO, FORSTER, GROS; Judges
ad hoc Sir Louis MBANEFO, VAN WYK; Registrar AQUARONE.

In the South West Africa cases,

between
the Empire of Ethiopia,
represented by
H.E. Dr. Tesfaye Gebre-Egzy,
Hon. Ernest A. Gross, Member of the New York Bar,
as Agents,
assisted by
Hon. Edward R. Moore, Under-Secretary of State of Liberia,
Mr. Keith Highet, Member of the New York Bar,
Mr. Frank G. Dawson, Member of the New York Bar,
Mr. Richard A. Falk, Professor of International Law, Princeton University
and Member of the New York Bar,
Mr. Arthur W. Rovine, Member of the Bar of the District of Columbia,
as Counsel,
and by
Mr. Neville N. Rubin, Lecturer in African Law at the School of Oriental and
African Studies of the University of London and Advocate of the Supreme
Court of South Africa,
as Adviser;
the Republic of Liberia,
represented by
H.E. Mr. Nathan Barnes,
Hon. Ernest A. Gross,
as Agents,
Hon. Edward R. Moore,
as Agent and Counsel,
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assisted by

Mr. Keith Highet,

Mr. Frank G. Dawson,
Mr. Richard A. Falk,
Mr. Arthur W. Rovine,
as Counsel,

and by

Mr. Neville N. Rubin,
as Adviser,

and

the Republic of South Africa,
represented by

Dr. J. P. verLoren van Themaat, S.C., Professor of International Law at the
University of South Africa and Consultant to the Department of Foreign
Affairs,

Mr. R. G. McGregor, Deputy Chief State Attorney,

as Agents,

and by

Mr. R. F. Botha, Department of Foreign Affairs and Advocate of the
Supreme Court of South Africa,

as Agent and Adviser,

assisted by

Mr. D. P. de Villiers, S.C., Member of the South African Bar,

Mr. G. van R. Muller, S.C., Member of the South African Bar,

Dr. P. J. Rabie, S.C., Member of the South African Bar,

Mr. E. M. Grosskopf, Member of the South African Bar,

Dr. H. J. O. van Heerden, Member of the South African Bar,

Mr. A. S. Botha, Member of the South African Bar,

Mr. P. R. van Rooyen, Member of the South African Bar,

as Counsel,

and by

Mr. H. J. Allen, Department of Bantu Administration and Development,

Mr. H. Heese, Department of Foreign Affairs and Advocate of the Supreme
Court of South Africa,

as Advisers,

TuE COURT,
composed as above,

delivers the following Judgment:

By its Judgment of 21 December 1962, the Court rejected the four prelimi-
nary objections raised by the Government of South Africa and found that it
had jurisdiction to adjudicate upon the merits of the dispute submitted to it
on 4 November 1960 by the Applications of the Governments of Ethiopia and
Liberia. Time-limits for the filing of the further pleadings on the merits were
fixed or, at the request of the Parties, extended, by Orders of 5 February 1963,
18 September 1963, 20 January 1964 and 20 October 1964; and the second
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9 SOUTH WEST AFRICA (JUDGMENT)

phase of the cases became ready for hearing on 23 December 1964, when the
Rejoinder of the Government of South Africa was filed.

Pursuant to Article 31, paragraph 3, of the Statute, and the Order of the
Court of 20 May 1961, the Governments of Ethiopia and Liberia, acting in
concert, chose Sir Louis Mbanefo, Chief Justice of the Eastern Region of
Nigeria, to sit as Judge ad hoc. In accordance with the same Article, the Govern-
ment of South Africa chose the Honourable J. T. van Wyk, Judge of the Appel-
late Division of the Supreme Court of South Africa, to sit as Judge ad hoc.
Both judges had sat in the first phase of the proceedings.

On 14 March 1965, the Government of South Africa notified the Court of
its intention to make an application to the Court relating to the composition
of the Court for the purposes of these cases. The said notification was duly
communicated to the Agents for the Applicants. The Court heard the conten-
tions of the Parties with regard to the application at closed hearings held on
15 and 16 March 1965 and decided not to accede to the application. This
decision was embodied in an Order of 18 March 1965.

Public sittings of the Court were held during the periods 15 March to 14 July
and 20 September to 29 November 1965.

During these public sittings the Court heard the oral arguments and replies
to H.E. Mr. Nathan Barnes, Hon. Ernest A. Gross, Agents, and Hon. Edward
R. Moore, Agent and Counsel, on behalf of the Governments of Ethiopia and
Liberia and of Dr. J. P. verLoren van Themaat, S.C., Mr. R. F. Botha, Agents,
Mr. D. P. de Villiers, S.C., Mr. E. M. Grosskopf, Mr. G. van R. Muller, S.C.,
Mr. P. R. van Rooyen, Dr. H. J. O. van Heerden and Dr. P. J. Rébie;, S.C.,
Counsel, on behalf of the Government of South Africa.

At the hearings from 27 April to 4 May 1965, the Court heard the views of
the Parties on a proposal made by counsel for South Africa at the hearing on
30 March 1965 to the effect that the Court should carry out an inspection
in loco in the Territory of South West Africa and also that the Court should
visit South Africa, Ethiopia and Liberia, and one or two countries of the Court’s
own choosing south of the Sahara. At the hearing on 24 May 1965 the President
announced that this request would not be deliberated on by the Court until
after all the evidence had been called and the addresses of the Parties concluded.
At the public sitting on 29 November 1965 the President announced that the
Court had decided not to accede to this request. This decision was embodied
in an Order of the same date.

At the hearing on 14 May 1965, the President announced that the Court was
unable to accede to a proposal made on behalf of Ethiopia and Liberia that
the Court should decide that South Africa, in lieu of calling witnesses or experts
to testify personally, should embody the evidence in depositions or vyritten
statements. In the view of the Court, the Statute and Rules of Court cpnteni-
plated a right in a party to produce evidence by calling witnesses and experts,
and it must be left to exercise the right as it saw fit, subject to the provisions
of the Statute and Rules of Court.

At the hearings from 18 June to 14 July and from 20 September to 21 October
1965, the Court heard the evidence of the witnesses and experts called by the
Government of South Africa in reply to questions put to them in examination,
cross-examination and re-examination on behalf of the Parties, and by Members
of the Court. The following persons gave evidence: Dr. W. W. M. Eiselen,
Commissioner-General for the Northern Sotho; Professor E. van den Haag,
Professor of Social Philosophy at New York University; Professor J. P. van
S. Bruwer, Professor of Social and Cultural Anthropology at the University

7



10 SOUTH WEST AFRICA (JUDGMENT)

of Port Elizabeth; Professor R. F. Logan, Professor of Geography at the Uni-
versity of California, Los Angeles; Mr. P. J. Cillie, Editor of Die Burger, Cape
Town; The Rev. J. S. Gericke, Vice-Chairman of the Synod of the Dutch
Reformed Church of South Africa and Vice-Chancellor of the University of
Stellenbosch; Professor D. C. Krogh, Head of the Department of Economics,
University of South Africa; Mr. L. A. Pepler, Director of Bantu Development
in South Africa; Dr. H. J. van Zyl, Deputy Secretary, Department of Bantu
Education; Dr. C. H. Rautenbach, Rector of the University of Pretoria; Mr.
K. Dahlmann, Editor of the Allgemeine Zeitung, Windhoek ; Brigadier-General
S. L. A. Marshall, Chief Historian of the United States Army in various theatres;
Professor C. A. W. Manning, formerly Professor of International Relations,
University of London; Professor S. T. Possony, Director of International
Political Studies Programme, Hoover Institute, Stanford University.

In the course of the written proceedings, the following Submissions were
presented by the Parties:

On behalf of the Governments of Ethiopia and Liberia,
in the Applications:

“Wherefore, may it please the Court, to adjudge and declare, whether
the Government of the Union of South Africa is present or absent and
after such time limitations as the Court may see fit to fix, that:

A. South West Africa is a territory under the Mandate conferred
upon His Britannic Majesty by the Principal Allied and Associated
Powers, to be exercised on his behalf by the Government of the Union
of South Africa, accepted by His Britannic Majesty for and on behalf
of the Government of the Union of South Africa, and confirmed by the
Council of the League of Nations on December 17, 1920; and that the
aforesaid Mandate is a treaty in force, within the meaning of Article 37
of the Statute of the International Court of Justice.

B. The Union of South Africa remains subject to the international
obligations set forth in Article 22 of the Covenant of the League of
Nations and in the Mandate for South West Africa, and that the General
Assembly of the United Nations is legally qualified to exercise the super-
visory functions previously exercised by the League of Nations with
regard to the administration of the Territory; and that the Union is
under an obligation to submit to the supervision and control of the
General Assembly with regard to the exercise of the Mandate.

C. The Union of South Africa remains subject to the obligations to
transmit to the United Nations petitions from the inhabitants of the
Territory, as well as to submit an annual report to the satisfaction of the
United Nations in accordance with Article 6 of the Mandate.

D. The Union has substantially modified the terms of the Mandate
without the consent of the United Nations; that such modification is a
violation of Article 7 of the Mandate and Article 22 of the Covenant;
and that the consent of the United Nations is a necessary prerequisite
and condition to attempts on the part of the Union directly or indirectly
to modify the terms of the Mandate.

E. The Union has failed to promote to the utmost the material and
moral well-being and social progress of the inhabitants of the Territory;
its failure to do so is a violation of Article 2 of the Mandate and Article 22
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of the Covenant; and that the Union has the duty forthwith to take all
practicable action to fulfil its duties under such Articles.

F. The Union, in administering the Territory, has practised apartheid,
i.e. has distinguished as to race, color, national or tribal origin in
establishing the rights and duties of the inhabitants of the Terri-
tory; that such practice is in violation of Article 2 of the Mandate and
Article 22 of the Covenant; and that the Union has the duty forth-
with to cease the practice of apartheid in the Territory.

G. The Union, in administering the Territory, has adopted and ap-
plied legislation, regulations, proclamations, and administrative decrees
which are by their terms and in their application, arbitrary, unreason-
able, unjust and detrimental to human dignity; that the foregoing actions
by the Union violate Article 2 of the Mandate and Article 22 of the
Covenant; and that the Union has the duty forthwith to repeal and not
to apply such legislation, regulations, proclamations, and administrative
decrees.

H. The Union has adopted and applied legislation, administrative
regulations, and official actions which suppress the rights and liberties
of inhabitants of the Territory essential to their orderly evolution toward
self-government, the right to which is implicit in the Covenant of the
League of Nations, the terms of the Mandate, - and currently accepted
international standards, as embodied in the Charter of the United
Nations and the Declaration of Human Rights; that the foregoing ac-
tions by the Union violate Article 2 of the Mandate and Article 22 of
the Covenant; and that the Union has the duty forthwith to cease and
desist from any action which thwarts the orderly development of self
government in the Territory.

I. The Union has exercised powers of administration and legislation
over the Territory inconsistent with the international status of the Terri-
tory; that the foregoing action by the Union is in violation of Article 2
of the Mandate and Article 22 of the Covenant; that the Union has the
duty to refrain from acts of administration and legislation which are
inconsistent with the international status of the Territory.

J. The Union has failed to render to the General Assembly of the
United Nations annual reports containing information with regard to
the Territory and indicating the measures it has taken to carry out its
obligations under the Mandate; that such failure is a violation of
Article 6 of the Mandate; and that the Union has the duty forthwith
to render such annual reports to the General Assembly.

K. The Union has failed to transmit to the General Assembly of the
United Nations petitions from the Territory’s inhabitants addressed to
the General Assembly; that such failure is a violation of the League of
Nations rules; and that the Union has the duty to transmit such peti-
tions to the General Assembly.

The Applicant reserves the right to request the Court to declare and
adjudge with respect to such other and further matters as the Applicant
may deem appropriate to present to the Court.

May it also please the Court to adjudge and declare whatever else it may
deem fit and proper in regard to this Application, and to make all necessary
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awards and orders, including an award of costs, to effectuate its deter-
minations”;

in the Memorials:

10

“Upon the basis of the foregoing allegations of fact, supplemented by
such facts as may be adduced in further testimony before this Court, and
the foregoing statements of law, supplemented by such other statements
of law as may be hereinafter made, may it please the Court to adjudge and
declare, whether the Government of the Union of South Africa is present
or absent, that:

1. South West Africa is a territory under the Mandate conferred upon
His Britannic Majesty by the Principal Allied and Associated Powers, to
be exercised on his behalf by the Government of the Union of South
Africa, accepted by his Britannic Majesty for and on behalf of the Govern-
ment of the Union of South Africa, and confirmed by the Council of
the League of Nations on December 17, 1920;

2. the Union of South Africa continues to have the international
obligations stated in Article 22 of the Covenant of the League of Nations
and in the Mandate for South West Africa as well as the obligation to
transmit petitions from the inhabitants of that Territory, the supervisory
functions to be exercised by the United Nations, to which the annual
reports and the petitions are to be submitted;

3. the Union, in the respects set forth in Chapter V of this Memorial
and summarized in Paragraphs 189 and 190 thereof, has practised aparz-
heid, i.e., has distinguished as to race, color, national or tribal origin in
establishing the rights and duties of the inhabitants of the Territory; that
such practice is in violation of its obligations as stated in Article 2 of the
Mandate and Article 22 of the Covenant of the League of Nations; and
that the Union has the duty forthwith to cease the practice of apartheid
in the Territory;

4, the Union, by virtue of the economic, political, social and educational
policies applied within the Territory, which are described in detail in
Chapter V of this Memorial and summarized at Paragraph 190 thereof,
has failed to promote to the utmost the material and moral well-being and
social progress of the inhabitants of the Territory; that its failure to do so
is in violation of its obligations as stated in the second paragraph of
Article 2 of the Mandate and Article 22 of the Covenant; and that the
Union has the duty forthwith to cease its violations as aforesaid and to
take all practicable action to fulfill its duties under such Articles;

5. the Union, by word and by action, in the respects set forth in Chapter
VIII of this Memorial, has treated the Territory in a manner inconsistent
with the international status of the Territory, and has thereby impeded
opportunities for self-determination by the inhabitants of the Territory;
that such treatment is in violation of the Union’s obligations as stated in
the first paragraph of Article 2 of the Mandate and Article 22 of the
Covenant; that the Union has the duty forthwith to cease the actions sum-
marized in Section C of Chapter VIII herein, and to refrain from similar
actions in the future; and that the Union has the duty to accord full faith
and respect to the international status of the Territory;
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6. the Union, by virtue of the acts described in Chapter VII herein, has
established military bases within the Territory in violation of its obligations
as stated in Article 4 of the Mandate and Article 22 of the Covenant; that
the Union has the duty forthwith to remove all such military bases from
within the Territory; and that the Union has the duty to refrain from the
establishment of military bases within the Territory;

7. the Union has failed to render to the General Assembly of the United
Nations annual reports containing information with regard to the Territory
and indicating the measures it has taken to carry out its obligations under
the Mandate; that such failure is a violation of its obligations as stated
in Article 6 of the Mandate; and that the Union has the duty forthwith
to render such annual reports to the General Assembly;

8. the Union has failed to transmit to the General Assembly of the
United Nations petitions from the Territory’s inhabitants addressed to
the General Assembly; that such failure is a violation of its obligations as
Mandatory; and that the Union has the duty to transmit such petitions
to the General Assembly;

9. the Union, by virtue of the acts described in Chapters V, VI, VII and
VIII of this Memorial coupled with its intent as recounted herein, has
attempted to modify substantially the terms of the Mandate, without
the consent of the United Nations; that such attempt is in violation of its
duties as stated in Article 7 of the Mandate and Article 22 of the Covenant;
and that the consent of the United Nations is a necessary prerequisite
and condition precedent to attempts on the part of the Union directly
or indirectly to modify the terms of the Mandate.

The Applicant reserves the right to request the Court to declare and
adjudge in respect to events which may occur subsequent to the date this
Memorial is filed, including any event by which the Union’s juridical and
constitutional relationship to Her Britannic Majesty undergoes any sub-
stantial modification.

May it also please the Court to adjudge and declare whatever else it
may deem fit and proper in regard to this Memorial, and to make all
necessary awards and orders, including an award of costs, to effectuate
its determinations”;

in the Reply:

11

“Upon the basis of the allegations of fact in the Memorials, supple-
mented by those set forth herein or which may subsequently be adduced
before this Honourable Court, and the statements of law pertaining thereto,
as set forth in the Memorials and in this Reply, or by such other statements
as hereafter may be made, Applicants respectfully reiterate their prayer
that the Court adjudge and declare in accordance with, and on the basis
of, the Submissions set forth in the Memorials, which Submissions are
hereby reaffirmed and incorporated by reference herein.

Applicants further reserve the right to request the Court to declare and
adjudge in respect of events which may occur subsequent to the date of
filing of this Reply.

Applicants further reiterate and reaffirm their prayer that it may please
the Court to adjudge and declare whatever else it may deem fit and proper
in regard to the Memorials or to this Reply, and to make all necessary
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awards and orders, including an award of costs, to effectuate its deter-
minations.”

On behalf of the Government of South Africa,
the Counter-Memorial:

“Upon the basis of the statements of fact and law as set forth in the
several Volumes of this Counter-Memorial, may it please the Court to
adjudge and declare that the Submissions of the Governments of Ethiopia
and Liberia as recorded at pages 168 to 169 of their Memorials are un-
founded and that no declaration be made as claimed by them.

In particular Respondent submits:

1. That the whole Mandate for South West Africa lapsed on the disso-
lution of the League of Nations, and that Respondent is, in consequence
thereof, no longer subject to any legal obligations thereunder.

2. In the alternative to (1) above, and in the event of it being held that
the Mandate as such continued in existence despite the dissolution of the
League of Nations:

(a) Relative to Applicants’ Submissions Nos. 2, 7 and 8,

that Respondent’s former obligations under the Mandate to report
and account to, and to submit to the supervision of, the Council of
the League of Nations, lapsed upon the dissolution of the League,
and have not been replaced by any similar obligations relative to
supervision by any organ of the United Nations or any other organi-
zation or body. Respondent is therefore under no obligation to submit
reports concerning its administration of South West Africa, or to
transmit petitions from the inhabitants of that Territory, to the United
Nations or any other body;

(b) Relative to Applicants’ Submissions Nos. 3, 4, 5, 6 and 9,
that Respondent has not, in any of the respects alleged, violated its
obligations as stated in the Mandate or in Article 22 of the Covenant
of the League of Nations”;
the Rejoinder:

“1. Upon the basis of the statements of law and fact set forth in the
Counter-Memorial, as supplemented in this Rejoinder and as may here-
after be adduced in further proceedings, Respondent reaffirms the Sub-
missions made in the Counter-Memorial and respectfully asks that such
Submissions be regarded as incorporated herein by reference.

2. Respondent further repeats its prayer that it may please the Court to
adjudge and declare that the Submissions of the Governments of Ethiopia
and Liberia, as recorded in the Memorials and as reaffirmed in the Reply,
are unfounded, and that no declaration be made as claimed by them.”

In the oral proceedings the following Submissions were presented by the
Parties:

at
12

On behalf of the Governments of Ethiopia and Liberia,
the hearing on 19 May 1965:



15

13

SOUTH WEST AFRICA (JUDGMENT)

“Upon the basis of allegations of fact, and statements of law set forth
in the written pleadings and oral proceedings herein, may it please the
Court to adjudge and declare, whether the Government of the Republic
of South Africa is present or absent, that:

(1) South West Africa is a territory under the Mandate conferred
upon His Britannic Majesty by the Principal Allied and Associated
Powers, to be exercised on his behalf by the Government of the Union
of South Africa, accepted by His Britannic Majesty for and on behalf of
the Government of the Union of South Africa, and confirmed by the
Council of the League of Nations on 17 December 1920;

(2) Respondent continues to have the international obligations stated
in Article 22 of the Covenant of the League of Nations and in the Mandate
for South West Africa as well as the obligation to transmit petitions from
the inhabitants of that Territory, the supervisory functions to be exercised
by the United Nations, to which the annual reports and the petitions are
to be submitted;

(3) Respondent, by laws and regulations, and official methods and
measures, which are set out in the pleadings herein, has practised apartheid,
i.e., has distinguished as to race, colour, national or tribal origin in estab-
lishing the rights and duties of the inhabitants of the Territory; that such
practice is in violation of its obligations as stated in Article 2 of the Man-
date and Article 22 of the Covenant of the League of Nations; and that
Respondent has the duty forthwith to cease the practice of apartheid in
the Territory;

(4) Respondent, by virtue of economic, political, social and educational
policies applied within the Territory, by means of laws and regulations,
and official methods and measures, which are set out in the pleadings
herein, has, in the light of applicable international standards or inter-
national legal norm, or both, failed to promote to the utmost the material
and moral well-being and social progress of the inhabitants of the Terri-
tory; that its failure to do so is in violation of its obligations as stated in
Article. 2 of the Mandate and Article 22 of the Covenant; and that Res-
pondent has the duty forthwith to cease its violations as aforesaid and to
take all practicable action to fulfil its duties under such Articles;

(5) Respondent, by word and by action, has treated the Territory in a
manner inconsistent with the international status of the Territory, and
has thereby impeded opportunities for self-determination by the inhabitants
of the Territory; that such treatment is in violation of Respondent’s
obligations as stated in the first paragraph of Article 2 of the Mandate
and Article 22 of the Covenant; that Respondent has the duty forthwith
to cease such actions, and to refrain from similar actions in the future;
and that Respondent has the duty to accord full faith and respect to the
international status of the Territory;

(6) Respondent has established military bases within the Territory in
violation of its obligations as stated in Article 4 of the Mandate and
Article 22 of the Covenant; that Respondent has the duty forthwith to
remove all such military bases from within the Territory; and that Respon-
dent has the duty to refrain from the establishment of military bases within
the Territory;
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(7) Respondent has failed to render to the General Assembly of the
United Nations annual reports containing information with regard to the
Territory and indicating the measures it has taken to carry out its obliga-
tions under the Mandate; that such failure is a violation of its obligations
as stated in Article 6 of the Mandate; and that Respondent has the duty
forthwith to render such annual reports to the General Assembly;

(8) Respondent has failed to transmit to the General Assembly of the
United Nations petitions from the Territory’s inhabitants addressed to the
General Assembly; that such failure is a violation of its obligations as
Mandatory; and that Respondent has the duty to transmit such petitions
to the General Assembly;

(9) Respondent has attempted to modify substantially the terms of the
Mandate, without the consent of the United Nations; that such attempt
is in violation of its duties as stated in Article 7 of the Mandate and Article
22 of the Covenant; and that the consent of the United Nations is a neces-
sary prerequisite and condition precedent to attempts on the part of Respon-
dent directly or indirectly to modify the terms of the Mandate.

May it also please the Court to adjudge and declare whatever else it
may deem fit and proper in regard to these submissions, and to make all
necessary awards and orders, including an award of costs, to effectuate its
determinations.”

On behalf of the Government of South Africa,
at the hearing on 5 November 1965:

14

“We repeat and re-affirm our submissions, as set forth in Volume I,
page 6, of the Counter-Memorial and confirmed in Volume II, page 483,
of the Rejoinder. These submissions can be brought up-to-date without
any amendments of substance and then they read as follows:

Upon the basis of the statements of fact and law as set forth in Re-
spondent’s pleadings and the oral proceedings, may it please the Court
to adjudge and declare that the submissions of the Governments of Ethio-
pia and Liberia, as recorded at pages 69-72 of the verbatim record of
19 May 1965, C.R. 65/35, are unfounded and that no declaration be made
as claimed by them.

In particular, Respondent submits—

(1) That the whole Mandate for South West Africa lapsed on the dis-
solution of the League of Nations and that Respondent is, in consequence
thereof, no longer subject to any legal obligations thereunder.

(2) In the alternative to (1) above, and in the event of it being held that
the Mandate as such continued in existence despite the dissolution of the
League of Nations:

(a) Relative to Applicants’ submissions numbers 2, 7 and 8§,
that the Respondent’s former obligations under the Mandate to report
and account to, and to submit to the supervision, of the Council of the
League of Nations, lapsed upon the dissolution of the League, and
have not been replaced by any similar obligations relative to super-
vision by any organ of the United Nations or any other organization
or body. Respondent is therefore under no obligation to submit
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reports concerning its administration of South West Africa, or to
transmit petitions from the inhabitants of that Territory, to the United
Nations or any other body;

(b) Relative to Applicants’ submissions numbers 3, 4, 5, 6 and 9,
that the Respondent has not, in any of the respects alleged, violated its
obligations as stated in the Mandate or in Article 22 of the Covenant
of the League of Nations.”

1. In the present proceedings the two applicant States, the Empire of
Ethiopia and the Republic of Liberia (whose cases are identical and will
for present purposes be treated as one case), acting in the capacity of
States which were members of the former League of Nations, put
forward various allegations of contraventions of the League of Nations
Mandate for South West Africa, said to have been committed by the
respondent State, the Republic of South Africa, as the administering
authority.

2. In an earlier phase of the case, which took place before the Court in
1962, four preliminary objections were advanced, based on Article 37
of the Court’s Statute and the jurisdictional clause (Article 7, paragraph 2)
of the Mandate for South West Africa, which were all of them argued by
the Respondent and treated by the Court as objections to its jurisdiction.
The Court, by its Judgment of 21 December 1962, rejected each of these
objections, and thereupon found that it had “‘jurisdiction to adjudicate
upon the merits of the dispute™.

3. In the course of the proceedings on the merits, comprising the ex-
change of written pleadings, the oral arguments of the Parties and the
hearing of a considerable number of witnesses, the Parties put forward
various contentions on such matters as whether the Mandate for South
West Africa was still in force,—and if so, whether the Mandatory’s
obligation under Article 6 of the Mandate to furnish annual reports
to the Council of the former League of Nations concerning its ad-
ministration of the mandated territory had become transformed by one
means or another into an obligation to furnish such reports to the
General Assembly of the United Nations, or had, on the other hand,
lapsed entirely;—whether there had been any contravention by the
Respondent of the second paragraph of Article 2 of the Mandate which
required the Mandatory to “promote to the utmost the material and
moral well-being and the social progress of the inhabitants of the
territory”’,—whether there had been any contravention of Article 4 of
the Mandate, prohibiting (except for police and local defence purposes)
the “military training of the natives”, and forbidding the establishment
of military or naval bases, or the erection of fortifications in the territory.
The Applicants also alleged that the Respondent had contravened
paragraph 1 of Article 7 of the Mandate (which provides that the Man-
date can only be modified with the consent of the Council of the League
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of Nations) by attempting to modify the Mandate without the consent
of the General Assembly of the United Nations which, so it was con-
tended, had replaced the Council of the League for this and other pur-
poses. There were other allegations also, which it is not necessary to
set out here.

4. On all these matters, the Court has studied the written pleadings
and oral arguments of the Parties, and has also given consideration
to the question of the order in which the various issues would fall to be
dealt with. In this connection, there was one matter that appertained
to the merits of the case but which had an antecedent character, namely
the question of the Applicants’ standing in the present phase of the
proceedings,—not, that is to say, of their standing before the Court
itself, which was the subject of the Court’s decision in 1962, but the
question, as a matter of the merits of the case, of their legal right or
interest regarding the subject-matter of their claim, as set out in their
final submissions.

5. Despite the antecedent character of this question, the Court was
unable to go into it until the Parties had presented their arguments
on the other questions of merits involved. The same instruments are
relevant to the existence and character of the Respondent’s obligations
concerning the Mandate as are also relevant to the existence and character
of the Applicants’ legal right or interest in that regard. Certain humani-
tarian principles alleged to affect the nature of the Mandatory’s obliga-
tions in respect of the inhabitants of the mandated territory were also
pleaded as a foundation for the right of the Applicants to claim in their
own individual capacities the performance of those same obligations.
The implications of Article 7, paragraph 1, of the Mandate, referred to
above, require to be considered not only in connection with paragraph (9)
and certain aspects of paragraph (2) of the Applicants’ final submis-
sions, but also, as will be seen in due course, in connection with that
of the Applicants’ standing relative to the merits of the case. The ques-
tion of the position following upon the dissolution of the League of
Nations in 1946 has the same kind of double aspect, and so do other
matters.

6. The Parties having dealt with all the elements involved, it became
the Court’s duty to begin by considering those questions which had
such a character that a decision respecting any of them might render
unnecessary an enquiry into other aspects of the matter. There are two
questions in the present case which have this character. One is whether
the Mandate still subsists at all, as the Applicants maintain that it does
in paragraph (1) of their final submissions; for if it does not, then
clearly the various allegations of contraventions of the Mandate by the
Respondent fall automatically to the ground. But: this contention,
namely as to the continued subsistence of the Mandate, is itself part of
the Applicants’ whole claim as put forward in their final submissions,
being so put forward solely in connection with the remaining parts of
the claim, and as the necessary foundation for these. For this reason
the other question, which (as already mentioned) is that of the Appli-
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cants’ legal right or interest in the subject-matter of their claim, is even
more fundamental.
*

7. Ttis accordingly to this last question that the Court must now turn.
Before doing so however, it should be made clear that when, in the
present Judgment, the Court considers what provisions of the Mandate
for South West Africa involve a legal right or interest for the Applicants,
and what not, it does so without pronouncing upon, and wholly without
prejudice to, the question of whether that Mandate is still in force.
The Court moreover thinks it necessary to state that its 1962 decision
on the question of competence was equally given without prejudice to
that of the survival of the Mandate, which is a question appertaining
to the merits of the case. It was not in issue in 1962, except in the sense
that survival had to be assumed for the purpose of determining the
purely jurisdictional issue which was all that was then before the Court.
It was made clear in the course of the 1962 proceedings that it was upon
this assumption that the Respondent was arguing the jurisdictional issue;
and the same view is reflected in the Applicants’ final submissions (1)
and (2) in the present proceedings, the effect of which is to ask the
Court to declare (inter alia) that the Mandate still subsists, and that
the Respondentis still subject to the obligations it provides for. Itis, cor-
respondingly, a principal part of the Respondent’s case on the merits that
since (asit contends)the Mandate no longer exists, the Respondenthasno
obligations under it, and thereforecannot be in breach of the Mandate.
This is a matter which, for reasons to be given later in another connection,
but equally applicable here, could not have been the subject of any final
determination by a decision on a purely preliminary point of jurisdiction.

8. The Respondent’s final submissions in the present proceedings ask
simply for a rejection of those of the Applicants, both generally and in
detail. But quite apart from the recognized right of the Court, implicit
in paragraph 2 of Article 53 of its Statute, to select proprio motu the
basis of its decision, the Respondent did in the present phase of the case,
particularly in its written pleadings, deny that the Applicants had any
legal right or interest in the subject-matter of their claim,—a denial
which, at this stage of the case, clearly cannot have been intended merely
as an argument against the applicability of the jurisdictional clause of
the Mandate. In its final submissions the Respondent asks the Court,
upon the basis, inter alia, of “the statements of fact and law as set forth
in [its] pleadings and the oral proceedings”, to make no declaration
as claimed by the Applicants in their final submissions.

®
* *

9. The Court now comes to the basis of its decision in the present
proceedings. In order to lead up to this, something must first be said
about the structure characterizing the Mandate for South West Africa,
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in common with the other various mandates; and here it is necessary to
stress that no true appreciation of the legal situation regarding any
particular mandate, such as that for South West Africa, can be arrived
at unless it is borne in mind that this Mandate was only one amongst
a number of mandates, the Respondent only one amongst 2 number
of mandatories, and that the salient features of the mandates system as
a whole were, with exceptions to be noted where material, applicable
indifferently to all the mandates. The Mandate for South West Africa
was not a special case.

*

10. The mandates system, as is well known, was formally instituted by
Article 22 of the Covenant of the League of Nations. As there indicated,
there were to be three categories of mandates, designated as ‘A’, ‘B’ and
‘C’ mandates respectively, the Mandate for South West Africa being
one of the ‘C’ category. The differences between these categories lay
in the nature and geographical situation of the territories concerned,
the state of development of their peoples, and the powers accordingly
to be vested in the administering authority, or mandatory, for each
territory placed under mandate. But although it was by Article 22
of the League Covenant that the system as such was established, the
precise terms of each mandate, covering the rights and obligations
of the mandatory, of the League and its organs, and of the individual
members of the League, in relation to each mandated territory, were
set out in separate instruments of mandate which, with one exception
to be noted later, took the form of resolutions of the Council of the
League.

11. These instruments, whatever the differences between certain of their
terms, had various features in common as regards their structure. For
present purposes, their substantive provisions may be regarded as falling
into two main categories. On the one hand, and of course as the principal
element of each instrument, there were the articles defining the manda-
tory’s powers, and its obligations in respect of the inhabitants of the
territory and towards the League and its organs. These provisions,
relating to the carrying out of the mandates as mandates, will hereinafter
be referred to as “conduct of the mandate”, or simply ‘“‘conduct”
provisions. On the other hand, there were articles conferring in different
degrees, according to the particular mandate or category of mandate,
certain rights relative to the mandated territory, directly upon the
members of the League as individual States, or in favour of their
nationals. Many of these rights were of the same kind as are to be found
in certain provisions of ordinary treaties of commerce, establishment
and navigation concluded between States. Rights of this kind will
hereinafter be referred to as “special interests” rights, embodied in the
“special interests” provisions of the mandates. As regards the ‘A’ and
‘B’ mandates (particularly the latter) these rights were numerous and
figured prominently—a fact which, as will be seen later, is significant
for the case of the ‘C’ mandates also, even though, in the latter case,
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they were confined to provisions for freedom for missionaries (“nationals
of any State Member of the League of Nations™) to “enter into, travel
and reside in the territory for the purpose of prosecuting their calling”—
(Mandate for South West Africa, Article 5). In the present case, the
dispute between the Parties relates exclusively to the former of these two
categories of provisions, and not to the latter.

12. The broad distinction just noticed was a genuine, indeed an obvious
one. Even if it may be the case that certain provisions of some of the
mandates (such as for instance the “open door” provisions of the ‘A’
and ‘B’ mandates) can be regarded as having a double aspect, this does
not affect the validity or relevance of the distinction. Such provisions
would, in their “conduct of the mandate” aspect, fall under that head;
and in their aspect of affording commercial opportunities for members of
the League and their nationals, they would come under the head of
“special interests” clauses. It is natural that commercial provisions of
this kind could redound to the benefit of a mandated territory and its
inhabitants in so far as the use made of them by States members of the
League had the effect of promoting the economic or industrial develop-
ment of the territory. In that sense and to that extent these provisions
could no doubt contribute to furthering the aims of the mandate; and
their due implementation by the mandatories was in consequence a matter
of concern to the League and its appropriate organs dealing with man-
dates questions. But this was incidental, and was never their primary
object. Their primary object was to benefit the individual members of
the League and their nationals. Any action or intervention on the part
of member States in this regard would be for that purpose—mnot in
furtherance of the mandate as such.

13. In addition to the classes of provisions so far noticed, every instru-
ment of mandate contained a jurisdictional clause which, with a single ex-
ception to be noticed in due course, was in identical terms for each man-
date, whether belonging to the ‘A’, ‘B’ or ‘C’ category. The language and
effect of this clause will be considered later; but it provided for a reference
of disputes to the Permanent Court of International Justice and, so the
Court found in the first phase of the case, as already mentioned, this
reference was now, by virtue of Article 37 of the Court’s Statute, to be
construed as a reference to the present Court. Another feature of the
mandates generally, was a provision according to which their terms
could not be modified without the consent of the Council of the League.
A further element, though peculiar to the ‘C’ mandates, may be noted:
it was provided both by Article 22 of the Covenant of the League and
by a provision of the instruments of ‘C’ mandates that, subject to certain
conditions not here material, a ‘C’ mandatory was to administer the
mandated territory “as an integral portion of its own territory”.
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14. Having regard to the situation thus outlined, and in particular to
the distinction to be drawn between the “conduct™ and the “special
interests™ provisions of the various instruments of mandate, the question
which now arises for decision by the Court is whether any legal right
or interest exists for the Applicants relative to the Mandate, apart
from such as they may have in respect of the latter category of provisions;
—a matter on which the Court expresses no opinion, since this category
is not in issue in the present case. In respect of the former category—the
“conduct” provisions—the question which has to be decided is whether,
according to the scheme of the mandates and of the mandates system
as a whole, any legal right or interest (which is a different thing from
a political interest) was vested in the members of the League of Nations,
including the present Applicants, individually and each in its own
separate right to call for the carrying out of the mandates as regards
their “conduct” clauses;—or whether this function must, rather, be
regarded as having appertained exclusively to the League itself, and not
to each and every member State, separately and independently. In other
words, the question is whether the various mandatories had any direct
obligation towards the other members of the League individually, as
regards the carrying out of the “conduct” provisions of the mandates.

15. If the answer to be given to this question should have the effect
that the Applicants cannot be regarded as possessing the legal right or
interest claimed, it would follow that even if the various allegations of
contraventions of the Mandate for South West Africa on the part of
the Respondent were established, the Applicants would still not be
entitled to the pronouncements and declarations which, in their final
submissions, they ask the Court to make. This is no less true in respect
of their final submissions (1) and (2) than of the others. In these two
submissions, the Applicants in substance affirm, and ask the Court to
declare, the continued existence of the Mandate and of the Respondent’s
obligations thereunder. In the present proceedings however, the Court
is concerned with the final submissions of the Applicants solely in the
context of the “‘conduct” provisions of the Mandate. It has not to
pronounce upon any of the Applicants’ final submissions as these might
relate to any question of “special interests” if a claim in respect of
these had been made. The object of the Applicants’ submissions (1) and
(2) is to provide the basis for their remaining submissions, which are
made exclusively in the context of a claim about provisions concerning
which the question immediately arises whether they are provisions in
respect of which the Applicants have any legal right or interest. If the
Court finds that the Applicants do have such a right or interest, it would
then be called upon to pronounce upon the first of the Applicants’
final submissions—(continued existence of the Mandate), since if that
one should be rejected, the rest would automatically fall to the ground.
If on the other hand the Court should find that such a right or interest
does not exist, it would obviously be inappropriate and misplaced to
make any pronouncement on this first submission of the Applicants, or
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on the second, since in the context of the present case the question of the
continued existence of the Mandate, and of the Respondent’s obligations
thereunder, would arise solely in connection with provisions concerning
which the Court had found that the Applicants lacked any legal right
or interest.

Y
¥ *

16. It is in their capacity as former members of the League of Nations
that the Applicants appear before the Court; and the rights they claim
are those that the members of the League are said to have been invested
with in the time of the League. Accordingly, in order to determine
what the rights and obligations of the Parties relative to the Mandate
were and are (supposing it still to be in force, but without prejudice to
that question); and in particular whether (as regards the Applicants)
these include any right individually to call for the due execution of the
“conduct” provisions, and (for the Respondent) an obligation to be
answerable to the Applicants in respect of its administration of the
Mandate, the Court must place itself at the point in time when the
mandates system was being instituted, and when the instruments of
mandate were being framed. The Court must have regard to the situation
as it was at that time, which was the critical one, and to the intentions
of those concerned as they appear to have existed, or are reasonably
to be inferred, in the light of that situation. Intentions that might have
been formed if the Mandate had been framed at a much later date,
and in the knowledge of circumstances, such as the eventual dissolution
of the League and its aftermath, that could never originally have been
foreseen, are not relevant. Only on this basis can a correct appreciation
of the legal rights of the Parties be arrived at. This view is supported by
a previous finding of the Court (Rights of United States Nationals in
Morocco, I.C.J. Reports 1952, at p. 189), the effect of which is that the
meaning of a juridical notion in a historical context, must be sought by
reference to the way in which that notion was understood in that context.

17. It follows that any enquiry into the rights and obligations of the
Parties in the present case must proceed principally on the basis of
considering, in the setting of their period, the texts of the instruments
and particular provisions intended to give juridical expression to the
notion of the “sacred trust of civilization” by instituting a mandates
system.

18. The enquiry must pay no less attention to the juridical character
and structure of the institution, the League of Nations, within the
framework of which the mandates system was organized, and which
inevitably determined how this system was to operate,—by what methods,
—through what channels,—and by means of what recourses. One
fundamental element of this juridical character and structure, which in
a sense governed everything else, was that Article 2 of the Covenant
provided that the “action of the League under this Covenant shall be
effected through the instrumentality of an Assembly and of a Council,
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with a permanent Secretariat”. If the action of the League as a whole
was thus governed, it followed naturally that the individual member
States could not themselves act differently relative to League matters,
unless it was otherwise specially so provided by some article of the
Covenant.

19. As is well known, the mandates system originated in the decision
taken at the Peace Conference following upon the world war of 1914-
1918, that the colonial territories over which, by Article 119 of the
Treaty of Versailles, Germany renounced “all her rights and titles” in
favour of the then Principal Allied and Associated Powers, should not
be annexed by those Powers or by any country affiliated to them, but
should be placed under an international régime, in the application to
the peoples of those territories, deemed “not yet able to stand by them-
selves”, of the principle, declared by Article 22 of the League Covenant,
that their “well-being and development” should form “a sacred trust of
civilization”.

20. The type of régime specified by Article 22 of the Covenant as
constituting the ““best method of giving practical effect to this principle”
was that “‘the tutelage of such peoples should be entrusted to advanced
nations ... who are willing to accept it”,—and here it was specifically
added that it was to be “on behalf of the League™ that “this tutelage
should be exercised by those nations as Mandatories”. It was not provided
that the mandates should, either additionally or in the alternative, be
exercised on behalf of the members of the League in their individual
capacities. The mandatories were to be the agents of, or trustees for
the League,—and not of, or for, each and every member of it individually.

21. The same basic idea was expressed again in the third paragraph of
the preamble to the instrument of mandate for South West Africa,
where it was recited that the Mandatory, in agreeing to accept the
Mandate, had undertaken “to exercise it on behalf of the League of
Nations”. No other behalf was specified in which the Mandatory had
undertaken, either actually or potentially, to exercise the Mandate.
The effect of this recital, as the Court sees it, was to register an implied
recognition (a) on the part of the Mandatory of the right of the League,
acting as an entity through its appropriate organs, to require the due
execution of the Mandate in respect of its “conduct™ provisions; and
(b) on the part of both the Mandatory and the Council of the League,
of the character of the Mandate as a juridical régime set within the
framework of the League as an institution. There was no similar recogni-
tion of any right as being additionally and independently vested in any
other entity, such as a State, or as existing outside or independently of
the League as an institution; nor was any undertaking at all given by
the Mandatory in that regard.

22. It was provided by paragraph 1 of Article 22 of the Covenant that
“securities for the performance” of the sacred trust were to be “embodied
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in this Covenant”. This important reference to the *‘performance” of
the trust contemplated, as it said, securities to be afforded by the Cove-
nant itself. By paragraphs 7 and 9 respectively of Article 22, every
mandatory was to “render to the Council [of the League—not to any
other entity] an annual report in reference to the territory committed
to its charge’; and a permanent commission, which came to be known
as the Permanent Mandates Commission, was to be constituted *“to
receive and examine” these annual reports and “to advise the Council
on all matters relating to the observance of the mandates™. The Perma-
nent Mandates Commission alone had this advisory role, just as the
Council alone had the supervisory function. The Commission consisted
of independent experts in their own right, appointed in their personal
capacity as such, not as representing any individual member of the
League or the member States generally.

23. The obligation to furnish annual reports was reproduced in the
instruments of mandate themselves, where it was stated that they were
to be rendered ‘“to the satisfaction of the Council”. Neither by the
Covenant nor by the instruments of mandate, was any role reserved to
individual League members in respect of these reports, furnishable to
the Council, and referred by it to the Permanent Mandates Commission.
It was the Council that had to be satisfied, not the individual League
members. The part played by the latter, other than such as were members
of the Council, was exclusively through their participation in the work
of the Assembly of the League when, acting under Article 3 of the
Covenant, that organ exercised in respect of mandates questions its power
to deal with “any matter within the sphere of action of the League”.
It was as being within the sphere of the League as an institution that
mandates questions were dealt with by its Assembly.

24. These then were the methods, and the only methods, contemplated
by the Covenant as “securities” for the performance of the sacred trust,
and it was in the Covenant that they were to be embodied. No security
taking the form of a right for every member of the League separately
and individually to require from the mandatories the due performance of
their mandates, or creating a liability for each mandatory to be answer-
able to them individually,—still less conferring a right of recourse to the
Court in these regards,—was provided by the Covenant.

25. This result is precisely what was to be expected from the fact that
the mandates system was an activity of the League of Nations, that is
to say of an entity functioning as an institution. In such a setting, rights
cannot be derived from the mere fact of membership of the organization
in itself: the rights that member States can legitimately claim must be
derived from and depend on the particular terms of the instrument
constitutive of the organization, and of the other instruments relevant
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in the context. This principle is necessarily applicable as regards the
question of what rights member States can claim in respect of a régime
such as results from the mandates system, functioning within the frame-
work of the organization. For this reason, and in this setting, there
could, as regards the carrying out of the ‘“‘conduct™ provisions of the
various mandates, be no question of any legal tie between the mandatories
and other individual members. The sphere of authority assigned to the
mandatories by decisions of the organization could give rise to legal ties
only between them severally, as mandatories, and the organization itself.
The individual member States of the organization could take part in
the administrative process only through their participation in the
activities of the organs by means of which the League was entitled to
function. Such participation did not give rise to any right of direct
intervention relative to the mandatories: this was, and remained, the
prerogative of the League organs.

26. On the other hand, this did not mean that the member States were
mere helpless or impotent spectators of what went on, or that they
lacked all means of recourse. On the contrary, as members of the League
Assembly, or as members of the League Council, or both, as the case
might be, they could raise any question relating to mandates generally,
or to some one mandate in particular, for consideration by those organs,
and could, by their participation, influence the outcome. The records
both of the Assembly and of other League organs show that the members
of the League in fact made considerable use of this faculty. But again,
its exercise—always through the League—did not confer on them any
separate right of direct intervention. Rather did it bear witness to the
absence of it.

27. Such is the background against which must be viewed the provi-
sions by which the authority of the various mandatories was defined, and
which the Court will now proceed to consider.

*

28. By paragraph 8 of Article 22 of the Covenant, it was provided that
the “degree of authority, control or administration’” which the various
mandatories were to exercise, was to be “explicitly defined in each case
by the Council”, if these matters had not been “previously agreed upon
by the Members of the League”. The language of this paragraph was
reproduced, in effect textually, in the fourth paragraph of the preamble
to the Mandate for South West Africa, which the League Council itself
inserted, thus stating the basis on which it was acting in adopting the
resolution of 17 December 1920, in which the terms of mandate were
set out. Taken by itself this necessarily implied that these terms had not
been “previously agreed upon by the Members of the League”. There
is however some evidence in the record to indicate that in the context
of the mandates, the allusion to agreement on the part of “the Members
of the League” was regarded at the time as referring only to the five
Principal Allied and Associated Powers engaged in the drafting; but this
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of course could only lend emphasis to the view that the members of the
League generally were not considered as having any direct concern with
the setting up of the various mandates; and the record indicates that
they were given virtually no information on the subject until a very
late stage.

29. There is also evidence that the delays were due to difficulties over
certain of the commercial aspects of the mandates, but that the Principal
Powers had already decided that the mandates should in any event be
issued by the Council of the League, thereby giving them a definitely
institutional basis. Preliminary and private negotiations and considera-
tion of drafts by member States, or certain of them, is a normal way
of leading up to the resolutions adopted by an international organ, and
in no way affects their character as eventually adopted. Accordingly the
League Council proceeded to issue the Mandate which, being in the
form of a resolution, did not admit of those processes of separate
signature and ratification generally utilized at the time in all cases where
participation on a “party’ basis was intended. This method was common
to all the mandates, except the ‘A’ mandate for Iraq which, significantly,
was embodied in a series of treaties between the United Kingdom, as
Mandatory, and Iraq. No other member of the League was a party
to these treaties. It was to the League Council alone that the United
Kingdom Government reported concerning the conclusion of these
treaties, and to which it gave assurances that the general pattern of their
contents would be the same as for the other mandates.

30. Nor did even the Principal Allied and Associated Powers as a group
have the last word on the drafting of the Mandate. This was the Coun-
cil’s. In addition to the insertion as already mentioned, of the fourth
paragraph of the preamble, the Council made a number of alterations
in the draft before finally adopting it. One of these is significant in the
present conte