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REPORT OF THE FEDERAL PROSPERITY REVIEW PANEL

was no real and meaningful response to their concerns, then there could be no
accommodation.

In its closing remarks, the Stswecem'c/Xgat'tem (Canoe Creek Band) stated that the Panel's
consideration of the issue of accommodation of Aboriginal rights and title must include a
weighing of the evidence of the need for and means of accommodating Aboriginal title and
rights, including an assessment of any accommodation measures proposed to date.

Taseko noted in its closing remarks that although some procedural aspects of consuitation
may be delegated to the proponent, the legal responsibility for consultation remained with
the Crown.

In considering this issue, the Panel noted that the federal government appointed a Crown
Consultation Coordinator for this Project. On February 9, 2010, the Crown Consultation
Coordinator sent a letter to the First Nations in the Project area which summarized the
government’s consultation process for the Project. With respect to the Panel’s role in the
consultation process, the letter stated that information provided by First Nations to the Panel
regarding the manner in which the Project may adversely affect potential or established
Aboriginal rights or title, as well as other relevant information, would be used by the federal
government to determine the validity of Aboriginal rights or title claims in relation to the
Project, the scope of the Crown's duty to consult and whether Canada has met its duty to
consult and accommodate.

The Panel recognizes that the federal government would rely on information provided by it to
assist the Crown in fulfilling its legal duty to consult and accommodate if necessary.
However, the Panel also recognizes that the federal government would ultimately be
responsible for ensuring adequate consultation and accommodation, if necessary.
Consultation with potentially affected First Nations began before the Panel was appointed,
with respect to the EIS Guidelines and the Panel's Terms of Reference. The Panel further
"understands that consultation will continue after it has submitted its report to the Minister,
prior to a decision being taken by the federal government on whether or under which
conditions the Project may proceed.

The Panel’'s Terms of Reference are clear that it does not have a mandate to make any
determination as to the scope of the Crown’s duty to consult First Nations and/or whether
Canada has met its respective duty to consult and accommodate in respect of rights
recognized and affirmed by section 35 of the Constitution Act, 1982. However, where
measures have been proposed by Taseko to mitigate or accommodate any First Nations’
rights or title, the Panel has examined and reached a conclusion on their effectiveness in
this report.

4.5: DUAL FEDERAL AND PROVINCIAL ENVIRONMENTAL ASSESSMENT
PROCESSES

As indicated above, the Panel received many comments during the course of the review
regarding the lack of harmonization between the federal and provincial environmental
assessment processes. This section provides a summary of the comments received from
Taseko, the public and First Nations on the decision by the Government of British Columbia
to conduct a separate environmental assessment process on the proposed Project.

-29-



REPORT OF THE FEDERAL PROSPERITY REVIEW PANEL

Given the challenges resulting from the application of two separate, but coordinated
processes, this section also provides a few observations about the implications of this

- decision. The comments and observations are as follows:

Taseko and the Tsilhgot'in National Government, both of which had some
involvement in the discussions on the development of a joint review process,
indicated that British Columbia had unilaterally decided to conduct a separate
process leaving the federal government o pursue its own panel review process;
although Taseko produced one EIS for both processes, and a joint public comment
period was held to review the EIS, the two processes began diverging, with different
timing after the public comment period on the EIS ended;

some organizations (e.g. the British Columbia Mining Association and the British
Columbia Chamber of Commerce) expressed concern that the federal and provincial
governments were unable to reach an agreement on a single review process and
noted the inefficiencies that had resulted;

First Nations were critical about the lack of consultation by the Province during its
environmental assessment; although invited to participate in the provincial working
group, First Nations indicated that they did not have the resources to participate in
both processes and chose to participate primarily in the Panel review;

many members of the public and First Nations were critical of the lack of participation
by provincial Ministries during the public hearing process;

criticism was directed toward Taseko for proceeding with the provincial permitting
process while the Panel was still conducting its review;

the lack of participation by British Columbia meant that during the course of the
public hearing, Taseko was, at times, placed in a position of trying to explain
provincial policy on matters such as revenue sharing, archaeology and fisheries
management; _

while it received some input from federal departments during the provincial working
group process, the British Columbia Environmental Assessment Office was not able
to consider the final reviews from the federal departments on alternatives, surface
and groundwater quality and quantity, the feasibility of the proposed fish and fish
habitat compensation plan, effects on migratory birds, health effects and navigation;
the Panel received input from provincial ministries while the provincial working group
was functioning, but participation of the provincial ministries ended when the
Environmental Assessment Office submitted its report; therefore, during the public
hearing, the Panel was not able to receive clarification regarding provincial ministries
mandates, the issues they raised, or to take advantage of their expertise; '

the provincial process was not able to take advantage of information received from
First Nations during the Panel’s public hearing process on the current use of lands
and resources for traditional purposes and effects on cultural heritage;

the Province did not consider the potential future mine extension to be sulfficiently
certain to proceed to require further assessment and therefore did not assess the
cumulative effects of this potential scenario in its report;

the public and First Nations often questioned how much weight the Panel might give
to the provincial Assessment Report and related Environmental Assessment
Certificate, given that Taseko often referred to it and the commitments contained
therein that it would have to follow if the Project proceeds; this in turn often resulted
in critical comments about the results of the provincial assessment; and

the federal government would have different information to consider than the
province in reaching a decision on whether to enable the Project to proceed.
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While the Province issued an Environmental Assessment Certificate for the Project in
January 2010, the Panel finds it is appropriate to consider the comments raised by the
provincial experts on the various valued ecosystem components during the course of the
review of the EIS. Therefore, where appropriate, the comments from the provincial experts
are reflected in the summaries of the views of participants for each valued ecosystem
component.

The Panel notes that as a result of the two separate processes and their divergent timing,
updated and new information was presented to the Panel that was not available to the
British Columbia Environmental Assessment Office in completing its assessment. The
manner in which the Panel has considered this additional information is addressed in each
of the relevant sections of this report.

4.6: PRECAUTIONARY PRINCIPLE

One of the purposes of the Canadian Environmental Assessment Act was "to ensure that
projects are considered in a careful and precautionary manner before federal authorities
take action in connection with them, in order to ensure that such projects do not cause
significant adverse environmental effects”.

The Canadian Environmental Assessment Act did not provide a definition for the
precautionary principle. However the Panel notes that the generally accepted definition is
found in Principle 15 of the 1992 Rio Declaration on Environment and Development: “where
there are threats of serious or irreversible damage, lack of full scientific certainty shall not be
used as a reason for postponing cost-effective measures to prevent environmental
degradation.”

In applying the precautionary approach, the EIS Guidelines required Taseko to:

+ demonstrate that the proposed actions were examined in a careful and
precautionary manner in order to ensure that they did not cause serious or
irreversible damage to the environment, especially with respect to environmental
functions and integrity, considering system tolerance and resilience, and would not
interfere with the conservation of wildlife in a protected area;

+ outline the assumptions made about the effects of the proposed actions and the
approaches used o minimize these effects;

» identify any follow-up and monitoring activities planned, particularly in areas where
scientific uncertainty existed in the prediction of effects; and '

e present public views on the acceptability of these effects.

The application of the precautionary principle was not specifically addressed by Taseko in
the EIS. In response to a comment on the EIS, Taseko indicated that the precautionary
approach was used throughout the environmental assessment to avoid or mitigate the
possible adverse effects of development on the environment, and that this was reflected in
the Project design.

During the public hearing, Taseko suggested that an appropriate application of the
precautionary principle to the Project would be to ensure that the Project was developed in
such a way as to ensure that future expansion would be possible. Specifically, Taseko
stated that it applied the precautionary principle by asking themselves the following
question: “With.the current Project in front of us today, the 20-year mine life, is there
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