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282 Damages in International Investment Law

Some tribunals have demied compensation for lost profits where a ;
had some history of profitable operanons burt it was considered insufi
For example, in Tecmed v Mexico, the Tnbunal considered thar rwe
of business operanon was an insufficient historical penod for derm
able cash flow projections for future 15 vears.'™ Equally, in SPPa
the Tribunal noted the ‘fragiliey of a calculation which depends of
casung cash flows almost rwenty years into the future on the by
revenues generated over a peniod of hittle more than a vear.'!'?
When deaiding claims based on investments that have not had i
history of past earnings, the Iran-US Claims Tribunal has shown l
disinclinanion to accept lost profits claims. For example, in AIG o
Tribunal noted that the ‘company had been conducting its business
little more. than four and a halfycnn.andsuch.tshnnptmod
deemed ro provide an insufficient basis for projecting future profits’,s
the Trbunal’s finding thar the expropnarted company was a gum;
at the time of the raking.''' However, this case appears 1o be an |
normally, four and half years of successful business opcrations | 4
provide sufficient evidence for the recovery ol lost profits unless thi
other reasons to disallow the claim, as was indeed the case in AIG v Iy
Past profitability in itself is not a sufficient condition (
Although the past record of profitable operations provides a
evidence of lost profits, other circumstances may nevertheless pi
compensation of lost profits, The practice of the lran=US Claims Tr
offers pertinent examples. The Tribunal rejecred claims for lost
where it believed that, due to the general effects of the lranian .,_;;.'_
(distinct from the conduct of the lraman Government), the business §
non was unlikely ro continue 1o be profitable after the mkmg, 5.
Phelps Dodge v Iran, the Tribunal stated that it P

could not properly ignore the obvious and significant negative eff
the Iramian Revolution on SICABS [an lranian entity, in whig
clarmant held an equity interest| business prospects, at least in r-;
and medium term. ... SICABR's short-term prospects would certaind
been seen in r\mcmbcr 1980 [dare of the taking] as sufficie
tain ro require a considerable discounting of the anticipated

profis, 113 5
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I Tecmed v Mexico, Awand of 29 May 2003, para 186,

"0 SPP e Egypt, Award of 20 May 1992, para 187,

"1 AIG v fran, Award of 19 December 1983, 4 lran-US CTR 96, 108,
L See 1hid 107-8.
n Pbdps Dodge v lran, Award of 19 March 1986, 10 lran-US CTR 121, pars 18
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7. Heads of Damages 283

this reason, the Tribunal in Phelps Dodge limited 1its award o the
unt of the claimant’s ininal mvestment. Sola Tiles » lran presents
ther example. The case concerned an expropriation of an Iraman tile
prting company (“Simat”) owned by the claimant. The Tribunal offered
following analysis:

B 1978, ... the prospects for Simar’s business were clearly favourable.
Jifferent elements had come into play by the nme of the exproprianon
ate 1979, however. Simat’s trade consisted largely of selling specialised
xury tiles, the marker for which depended in large measure on the
munued construction of luxury bouses and aparuments. ... [T]he
et for iwems such as those imported by Simat would have suffered a
vere diminution as a result of the sweeping social changes brought
sout by the Islamic Revolution, '

this basis, the Tribunal refused 1o assign any value 1o the “goodwill
pent” of Simat’s business or to ‘future lost profies’.''* Without entering
'-'- discussion of whether the distinction between “‘goodwill’ and *lost
" ix a valid one,''* the point is thar the Tribunal considered thar, in
of the prevailing circumstances and despite the previous successiul
ormance record, future profits were uncertain,'!”

2(b) Start-up busmesses and lost profits

approach ol rejecting lost profits in respect of enterprises which ar the
¢ of breach were not going concerns with a profitable record has been
ieized as leaving the injured party less than whaole and failing to achieve
goal of full compensation, VR Consider a situanon where an investor
pins a concession for the exploration and exploitation of ail; the investor
L carry a risk of not discovering oil and thus losing the totality of its
gstment. At the same time, once the exploranon campaign proves
whul, the major risk of the investment is gone, and one should be able
wedict with reasonable certainty the range of revenues that the conces-
il generate, even withour a prior record of profitable operanons,

wﬁh such situations in mind, it has been suggested thar lost profies

Tiles v Iran, Award of 12 April 1987, 14 lrao-USs CTR 223, paras 62-684,

ra B4,
IE nocion of "goodwill’, see p 219, nowe 154,

p also that the Tribunal emphasized that Simat had had the "brielest past record prol-
huuap,ahcmn a loss in 1976, ins fiest year ol trading, and a soall profit the next year’
es v Tran, Award of 22 Apnil 1987, 14 lran-US CTR 223, pars 64),

Land. lhmmn.l.au Profis in Imematonal kam (2004 16 Ceorpetou
i : ponal Lawr 61, 99<100, Goranda argues thar this approach s contrary 1o
A mot many countries concerning remedies for breach of contrace and inoome

oy standpoint.
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