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Chapter 4: Arbitrators' Constraints in Arbitral Decision-
Making

382. Arbitrators’ interpretations and norms (solutions) made remain individual and do not
constitute general standards of conduct applicable to other future cases.

383. The solutions that adjudicators create only become applicable to like cases, through
mechanisms that constrain decision-making and contribute to consistency. These constraints
include formal constraints (e.g., appeal mechanisms, constitutionality controls, and the
doctrine of precedent) and/or substantive constraints (e.g., the lex fori, general principles, the
political morality of the community).

384. International arbitration is not subject to these formal or substantive mechanisms. As
arbitration is autonomous, it could be argued that arbitrators are constrained only by the
substantive principles or values of the communities to which they belong and their legal
traditions, but there would be no constraint that applies to all arbitrators contributing to the
emergence of general solutions. Notwithstanding this, the development of a professional and
epistemic arbitral community and the institutionalization of arbitration have generated social
constraints (§4.01) and institutional constraints (§4.02) that contribute to consistency, and to
the creation of general rules that apply beyond the cases settled.

§4.01 SOCIAL CONSTRAINTS

385. There are constraints driven by unwritten social forces that shape arbitrators’ decisions.
These sorts of constraints are threefold. First, international arbitrators belong to an arbitral
‘profession’ that is both an epistemic community with a shared culture and a competitive
market (A). Second, past arbitral decisions socially constrain arbitral decision-making (B).
Third, the success of international arbitration depends on its acceptance as a legitimate mode

> of dispute settlement by its users, states, and civil society. Thus, legitimacy concerns

voiced by these actors constrain arbitral decision-making (C).

[A] The Arbitral Community

386. In the 1980s, with the explosion of international trade and foreign direct investment,
international arbitrations doubled in number. (808) The expansion of arbitration marked the
emergence of a specialized profession and a profitable business, (809) and allowed
international arbitration to become a transnational professional ‘field’, (810) ‘epistemic
community’, (811) ‘social network’, (812) or ‘interest-based community’ (813) organized around
certain beliefsin an ideal of international private justice and a competitive market involving
big business and mega-lawyering. (814) Both the arbitral culture (1) and the arbitral market (2)
shape arbitration outcomes.

[1] The Culture of International Arbitration

387. Dezalay and Garth explain the expansion of arbitration marked the shift from an informal
justice by a handful of grand academics who conceived arbitration as a ‘duty, not a career’,
(815) to the emergence of a ‘technical profession’, a ‘juridicized, or legalized private justice.
(816) These commentators explain that this shift was introduced by the entry of US law firms in
the arbitration market that made possible to respond to a demand that exceeded the
capacity of the grand masters and their artisanal mode of production. US law firms introduced
themselves into the club by introducing the techniques that were at the basis of their pre-
eminence. (817) The charisma of grand old arbitrators, together with the lex mercatoria
language, on the other hand, was crucial to attract the north-south conflicts of the 1970s and
1980s. (818) As they explain:

The academic theorization of arbitration — developed by the French and Swiss professors
largely — gave the field its lettres de noblesse as a sophisticated [and neutral] legal
expertise suitable for high-level practitioners. This academic pedigree has helped promote
the acceptance and recognition of arbitration through much of the world. (819)

388. Grand old arbitrators adapted to the Anglo-Americans by learning English and adopting
cross-examination techniques in their arbitrations. (820) US law firms, on the other hand,
recognized the European variant (and in particular, the Parisian ICC) as more sophisticated
than the domestic alternative, and learned to speak the lex mercatoria language. (821)

389. These conflicts and interactions between arbitration professionals in the 1970s and 1980s
created a professional community with a unique ‘culture’ that defines the arbitral profession
and shapes decision-making. (822) This culture is organized through a handful of core values
that constitute the social rules of the international arbitration game. These values include
legal technique, neutrality, internationalism, party autonomy, service of business, and
efficiency.

390. Apart from the technical and neutral character of international arbitration that US law
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firms and grand professors gave to international arbitration, competition among different
groups has also led to the cosmopolitan character of international arbitration.
Internationalism is a social concept, a state of mind, and an important symbolic capital of the
arbitral profession. Internationalism allowed international arbitration to compete with other
dispute settlement mechanisms by defining the international arbitral profession as specific
and detached from the other legal professions in order to capture the rising market of
transnational disputes where different cultures, legal traditions, and languages operate. (823)
Internationalism served to distinguish international arbitration from its lay domestic
equivalent as international disputes represented major complex cases. (824) Internationalism
also served to distinguish international arbitration from court litigation through the
delocalization of international arbitration from the procedural and private international rules
of states. This delocalization was mainly achieved by the arbitral community and allowed
international arbitration to have its own space.

391. Other underlying values of international arbitration include party autonomy and the
service of business. Party autonomy has become so pervasive because arbitrators have
dedicated themselves to expanding its scope both in substantive and in procedural matters.

L (825) The service of business means that ‘commercial arbitration exists for one purpose
only: to serve the commercial man. If it fails in this, it's unworthy of serious study’. (826)

392. The arbitral community is dynamic, however, and conflict and complementarities between
different groups may lead to new forms of symbolic capital. Schultz and Kovacs argue that case
management emerged as a new symbolic capital of arbitrators. (827) This change arose in light
of the judicialization of international arbitration that put in question the flexible and
expeditious character of arbitration. Repeated appointments have also overloaded certain
arbitrators who have to decide and manage many cases at the same time. In the last few years,
law firms whose main activity is to render arbitrator’s services have appeared in the market.
(828) These law firms maintain large teams and the technology necessary to manage big cases
efficiently. While some participants may criticize them for delegating work that in principle is
not transferable, these law firms seem to have prevailed in the battle; in Schultz and Kovacs'
study, 65% of participants responded that ‘they did not mind if an arbitrator delegated the
arbitrator's preparation for hearings, issuing procedural orders and even writing the award'.
(829)

393. The arbitral culture shapes arbitral decision-making in important ways:

- The technical legal character of arbitration favours the resolution of conflicts according to
pre-established legal rules and conventions. Problems will be expressed as legal
problems, translating them into the language of the law and proposing a prospective
evaluation of the chances for success through formal legal texts and codified legal
procedures. This explains the decline of the application of lex mercatoria in the 1990s, as
well as its resurgence after the adoption of the UNIDROIT Principles (which gave the lex
mercatoria certainty and precision).

- The efficiency of international arbitration favours the adoption of procedural rules that
promote the efficiency of arbitral proceedings, such as procedural orders seeking to
prevent obstructing parties or procedural misconduct. (830)

- Internationalism favours ‘a dedication to subordinating national perspectives and
distinctions in favour of transnational or global ideals’. (831) From a procedural
perspective, it promotes the adoption of arbitration-specific procedural practices distinct
from the national court’s procedural rules. One example of these practices is the use of
Redfern Schedules for document discovery. (832) From a substantive perspective,
arbitrators are more inclined than national courts to apply international rules such as
the CISG (even ifitis not applicable under its scope of application), the UNIDROIT
Principles, international law, trade usages, and so forth. As discussed in §3.04, even where
arbitrators apply national law to the dispute, they tend to supplement and/or adapt
national law through international or transnational standards.

- Neutrality, understood as ‘cultural neutrality’, (833) constrains arbitrators to adopt arbitral
procedures and procedural rules that ‘are generally pragmatic and seek to accommodate
different procedural cultures whenever the parties come from different backgrounds'. (834)
This accounts for the globalization of the arbitral procedure, which represents a unique
merger of different legal traditions. (835) Neutrality also constrains the selection of the
applicable law or of the private international rules to select that law, (836) as arbitrators
tend to apply either international or transnational rules, or apply cumulatively rules that
are common to the law of both parties. (837)

- Party autonomy socially constrains arbitrators to consider the parties’ interests even in
situations where they are not required to do so. For instance, when the parties do not agree
on a procedural matter and the arbitrators have the power to decide it without consulting
the parties, most arbitrators will try to reach an agreement with the parties as to how the
arbitration should proceed. (838) Similarly, arbitrators generally consider imposing the
procedural schedule on the parties without consulting them to be a ‘horror story’. (839)
Party autonomy also constrains arbitral decision-making in substantive matters. For
instance, international commercial arbitrators identify themselves with the parties’
interests as opposed to systemic legal interests. (840) This allows arbitrators to pay more
attention to the equity of a dispute or the particularities of a contract than to the
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applicable law. (841) A good example of this is how arbitral tribunals interpret defective
arbitration agreements. (842)

- The service of business requires arbitrators to understand commercial interests in order to
achieve results that are fair to the business community (such as the continuity of a
business relationship) and to understand the intentions of the parties when contracting in
a particular business or industry (as well as its usages and practices).

394. The social values of international arbitration do not arise exclusively from structural
social conflicts. Rather, ‘a paradigm is ... an object for further articulation and specification
under new or more stringent conditions’. (843) This additional articulation is made through
consensual agreements that result from the dissemination of ideas, publications,
consideration of past arbitral decisions, the administrative control of arbitral institutions,
ICSID annulment decisions and gatherings. As is discussed in §6.03, business, academic, or
international institutions — or their arbitration-specialized groups - together with arbitration
institutions adopt instruments, such as codes of ethics for arbitrators, recommendations,
guidelines, and rules that codify arbitrators’ practices. Good examples of these instruments
are those developed by the Arbitration Committee of the International Bar Association (IBA),
such as the first code of ethics for international arbitrators of 1987, International Principles of
the Conduct for the Legal Profession of 2011, the Guidelines on Conflict of Interests in
International Arbitration of 2014 and the Rules on the Taking of Evidence in International
Arbitration revised in 2010. (844) As Park explains:

In almost all cases, these guidelines will have far-reaching effects, notwithstanding that they
are non-binding on their face. During heated procedural debates they will be cited faute de
mieux, for lack of anything better. The IBA Guidelines on Conflicts of Interest — with their red,
orange and green lists of illustrations indicating varying levels of arbitrator disqualification -
have been contested precisely because they will in fact affect arbitrator nominations as they
enter the canon of sacred writings cited when an arbitrator'sindependence is contested. (845)

395. Arbitrators have also developed consensual agreements through the dialectical process
that arise from the consideration of past arbitral decisions.(see §4.01(B)).

[2] The Market of International Arbitrators

396. As arbitrators are selected by (the counsel of) the parties, other arbitrators, arbitral
institutions, or appointing authorities, arbitrators’ professional skills, and past decision-
making may lead to new appointments if such skills and past decisions are valuable to the
subjects appointing them. Conversely, those arbitrators acting or deciding against such needs
and values would not be re-appointed. Market forces would thus constrain arbitral decision-
making in structural terms through a natural selection of arbitrators.

397. Catherine Rogers, however, suggests that the arbitration market is inefficient:

First, even with expansion, the field continues to be dominated by an elite group of insiders
who are variously, though not without objection, referred to as a ‘cartel’, a ‘club’, or a ‘mafia’.
These individuals, both through informal processes and their effective control over arbitral
institutions, exert significant influence over who gets appointed as an arbitrator. Arbitrator
selection is often in the hands of members of the same ‘club’, who are either operating in the
institutions or already appointed as party appointed arbitrators. In either situation, they are
likely to favour other ‘members’ of their ‘club’. This effect is compounded by the fact that prior
service as an arbitrator is the preeminent qualification for an arbitrator-candidate. As a result,
the market for international arbitrators operates as a relatively closed system that is difficult
for newcomers to penetrate.

In addition to the significant barriers to entry, there are also severe information asymmetries
that prevent the market for arbitrator services from being fully competitive. While there isa
notable trend to change the status quo, which is described in greater detail below, most
arbitration is confidential, most awards are not published, and most institutional decisions
regarding challenges to arbitrators are rendered without reasoned explanation and without
publication.

The combined effect of these features creates significant information asymmetries that impair
parties’ ability to make fully informed decisions in selecting arbitrators. (846)

398. Along the same line, a New York law firm partner interviewed by Dezalay and Garth
mentioned, ‘the more you see of international arbitration, the more you know the people who
are involved, and they tend to be repetitively involved’. (847) Another interviewee putitin
stronger terms: ‘It's a mafia because people appoint one another. You always appoint your
friends - people you know.’ (848) This interviewee mentioned that policymaking is done at
gatherings on international arbitration, such as those organized by arbitral institutions or ICCA.
(849) Participation in these gatherings is how potential arbitrators get into the club. (850)

399. Participation at gatherings and publications isindeed essential for the development of
arbitrators’ careers given that most arbitral awards are confidential and arbitrators cannot
share the quality of their work with others. (851) This is what allows arbitrators to become
known as ‘specialists’ by other members of the club, or in Rogers’ terms, it is ‘a form of elite
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advertising’ that explains the inflation of publications and conferences in international
arbitration. (852) These gatherings and publications also constitute the space where members
of the club interact with each other, and actasa harmonizing force. (853) But being part of
the club, having friends in the club, or participating in these gatherings and publications does
not guarantee future appointments. Nor do they guarantee power or stature within the club.
(854)

400. First, arbitrators are appointed by sophisticated law firms who perform intensive
arbitrators’ due diligence. (855) These law firms have knowledge about arbitrators’
performance in past arbitrations. This knowledge allows them to make informed
appointments. In White & Case and Queen Mary's survey on Choices in International Arbitration
(2010), only 33% of the corporate counsel surveyed said that they were not confident that they
could make an informed choice of arbitrators with the input of external counsel. (856)

401. Second, attorneys seek to appoint good and neutral arbitrators, not friends of the club.
This need is enhanced because appellate review is unavailable. Appointing a biased arbitrator
is difficult whether the tribunal is composed of a sole arbitrator or a plural number of
arbitrators. In those cases decided by a sole arbitrator, the parties will never mutually agree
on a partial or dependent arbitrator. Arbitral institutions will also favour the appointment of a
neutral arbitrator, as their reputation depends on it. If the tribunal is composed by a plural
number of arbitrators, appointing an arbitrator that is not neutral can jeopardize the
credibility of the party-appointed arbitrator and, thus, the chances of the party who appointed
him/her to win the case. (857)

402. Third, repeated appointments do not evidence the existence of a mafia. As one of Karton's
interviewees expressed, the parties:

want certainty; they want people they can trust. They don't want mavericks; they want a safe
pair of hands; they want dependable consistency. That's why it's a small field, because people
go towards people they have total confidence in, and there's not that many people around the
world. (858)

403. Arbitrators’ appointments are based on symbolic capital. (859) This symbolic capital is
based on legal know-how of international arbitration and buttressed by other credentials, such
as a certain legal or academic position on arbitration, knowledge of English, legal education or
experience in the US, publications in the most highly praised journals, and a cosmopolitan
profile. As one of the interviewees of Dezalay and Garth explained, ‘[ylou’ve got to have a
platform, such as an academic position or a partnership in a significant law firm or you
can't get into the game’. (860) But not all partnerships, academic positions, or publications
have the same status. As the profession is transnational, competition among these values is
enhanced because it operates across states:

Operating at the intersection of national legal cultures, the practice of arbitration challenges
national monopolies built in large part on a respective misrecognition. However limited, this
bridge between the cultures opens up the possibility of confrontation. It can lead to an
effective competition, or at least a kind of reciprocal evaluation. The different local elites
learn to judge each other. As noted earlier, for example, the barrister can now be measured
against the Continental professor or the senior partner of a large US law firm. (861)

404. With the emergence of investment treaty arbitration, arbitrators' symbolic capital
changed. On the one hand, most investment arbitral awards are easily accessible and there
are no information asymmetries that impede the parties from adopting informed decisions
when appointing arbitrators. On the other hand, not only have cases become bigger and more
difficult to manage, but they concern public international law and the public interest. While
commercial arbitration became ordinary and grand old men were no longer necessary for the
legitimacy of arbitration, the same does not hold for investment arbitration, as states and civil
society frequently raise concerns about the legitimacy of international arbitration to resolve
investment disputes. (862) Thus, charismatic and technical public international lawyers with
links to public international law, international law institutions, or government have entered
the club. These arbitrators include James Crawford, Orrego Vicuia, Brigitte Stern, Pierre-Marie
Dupuy, Georges Abi-Saab, and Yves Fortier. These ‘publicists’, together with top commercial
arbitrators who after a life of work have also become charismatic in their own field, such as
Kaufmann-Kohler, Bockstiegel, Van den Berg, Hanotiau, Paulsson, and Park, define the market
of investment arbitrators.

405. Despite the increased transparency in investment arbitration, repeated appointmentsin
investment arbitration are even more frequent than in commercial arbitration. Accordingto a
study carried out by the Corporate Europe Observatory, out of 247 cases of investment
arbitrations, 55% were decided by a group of 15 arbitrators. (863) These repeated
appointments could result partly from the fact that investment arbitration is far from being
banalized, and investment arbitrators need to be associated with the old charismatic
arbitrators to legitimize investment arbitration. Repeated appointments in investment
arbitration yet result from competition and informed choices.

[B] Deference to Past Arbitral Decisions

406. In international arbitration there is no stare decisis or jurisprudence constante doctrine.
Arbitral tribunals are decentralized, lack permanence, and are not subject to the control
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mechanisms that allow local courts to create judicial decisions that constrain the resolution of
future cases. Despite the structural characteristics of international arbitration, past arbitral
decisions play a role ininternational arbitration to varying degrees. (864) Past arbitral
decisions shape pleadings and arbitral decisions; constitute a core element in teachings and
scholarly works; (865) and terms such as de facto precedent, jurisprudence constante,
jurisprudence arbitrale, line of consistent cases, and consistent case law are part of the arbitral
community’s discourse. (866)

407. As discussed in the following pages, international arbitration has the structural
characteristics that allow tribunals to consider and pay deference to past arbitral decisions (1)
and past arbitral decisions operate as a social constraint in arbitral decision-making (2).

[1] International Arbitration is Capable of Paying Deference to Past Arbitral Decisions

408. Although arbitral tribunals are decentralized, lack permanence, and are not subject to the
control mechanisms of local courts, international arbitration is capable of paying deference to
past arbitral decisions.

409. Commentators often refer to a ‘soft’ or ‘de facto’ doctrine of precedent in international
arbitration. (867) It has been rightly suggested that the distinction between a de jure and de
facto doctrine of precedent is artificial. Douglas explains that the doctrine of precedent in
British common law existed long before a doctrine of stare decisis was established, and even
positivists, such as Hart, recognize that the doctrine of precedent is a social phenomenon
rather than a primary rule of law. (868)

410. We prefer to avoid using the term ‘precedent’ altogether. Precedent is a common law term
of art that is clearly distinguishable from civil law judicial lawmaking. Under the stare decisis
doctrine, precedent operates as a ‘source-act’ meaning that the decision itself creates the
general norm directly. (869) Legal submissions and awards are thus largely based on an

> analogical reasoning, subject to factual and legal comparison and distinction. (870)
Conversely, in civil law systems, the method of judicial lawmaking is that of ‘source-fact’, which
arises from inductive reasoning. (871) The general norm is created by the repetition and
consistency of decisions, tantamount to a judicial custom. (872) This, together with the primacy
of the code in civil law countries, changes the argumentative framework of pleadings and
judgments. A solution established in ‘jurisprudence’ is not argued through analogical reasoning,
but it is invoked as an authoritative (abstract or general) interpretation of the law; the factual
background of past cases being less relevant. (873)

411. Neither the common law conception nor the civil law conception is capable of capturing
the role of past arbitral decisions. It could be argued that arbitral lawmaking through arbitral
awards could only be performed through a civil law method (since the first arbitral tribunal
cannot have more authority than the other tribunals) and that arbitral solutions, if any, should
arise from a consensus among international arbitrators. At the same time, in investment
arbitration, we can see a true hybrid. On the one hand, tribunals pay a higher deference to a
civil law type of ‘jurisprudence constante’; on the other hand, lawyers and arbitrators and
counsel readily engage in a common law style of reasoning.

412. International arbitration is capable of paying deference to past arbitral decision because
(a) there are like proceedings and/or like disputes, (b) arbitral decisions are accessible, (c)
arbitral awards are reasoned, and (d) arbitrators have the power to base their decisions on
past arbitral awards.

[a] Like Proceedings and Like Disputes

413. Although arbitral tribunals are independent from one another and lack permanence, the
similarities between arbitral tribunals and between disputes make international arbitration
capable of paying deference to past decisions.

414, From a procedural perspective, the similarity between arbitral tribunals arises from the
harmonization of arbitration rules. This was achieved under certain international conventions,
soft law instruments of harmonization, and arbitral institutions and arbitration rules. (874)
These rules establish similarities in the composition, function, and mission of arbitral
tribunals. These ‘organic’ similarities have put arbitrators in similar procedural situations;
particularly, where the same arbitration rules apply.

415. Similarities also exist with regard to the merits of arbitration cases. The disputes subject
to international arbitration include a wide range of disputes, including disputes arising from
international contracts (of a different nature or relating to a specific trade), state contracts,
investment treaty disputes, and investment law disputes. Similarities will arise within the
same type of disputes.

416. Arguably, the rules applicable to each of these disputes may vary considerably. For
instance, disputes over the fundamental breach of an international sales contract may be
subject to national law (of any state of the world), uniform law conventions, or the lex
mercatoria (or the like). Similarly, a dispute over the indirect expropriation of an investment
may be governed by one of the 3,000 investment treaties in force. But even where the rules are
different, the solution adopted in one award may be valuable to another under certain
circumstances.

417. In the case of international contractual disputes, no matter what law governs them, they
may be subject to the same trade usages, and arbitrators will pay due regard to their
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international character by disregarding parochial rules and giving effect to general principles
of international contract law {(which are construed under a wide range of sources) (see §3.04).

418. Likewise, many investment treaties have similarly drafted provisions. This does not mean
that all treaties mean the same, and that the case law regarding one treaty is necessarily
useful for interpreting another treaty. Certain treaties are more liberal than others, and
investment arbitral tribunals frequently refuse to acknowledge the relevance of past arbitral
awards where the treaties are different. (875) But similarities in the substantive standards are
very frequent because in many cases they are drafted by reference to model treaties and
terms of art, such as ‘measures tantamount to expropriation’, ‘fair and equitable treatment’,
‘full protection and security’.

419. The facts would also need to be alike for paying deference to past arbitral decisions.
Similar facts can arise in international commercial arbitration, where the origin of contract
breaches may resemble one another to a considerable extent. In the case of investment
arbitration, the same dispute with regard to a state or the same state measures may lead to
parallel international arbitrations. For instance, in the Lauder/CME arbitrations, investors of
the same group sued the Czech Republic against the same measures. But even where the
disputes are not similar, a tribunal may simply pay deference to the interpretation of a treaty
provision or a term of art of investment arbitration by another tribunal.

[b] Accessibility of Arbitral Awards

420. Arbitral tribunals can only pay deference to past decisions if they have access to previous
arbitral awards in some way. In investment arbitration, given the public interests concerned, a
great number of arbitral awards are in the public domain and one can often find a copy of an
award with a simple Internet search on the day that it is dispatched to the parties. Although in
investment arbitration the publicity of awards depends on parties' consent, (876) the parties
usually do not object to their publication (877) and they are often published by arbitration
centres, (878) specialized legal journals and databases, (879) and law firms. (880) Investment
arbitration awards are less technical, of greater public interest, and do not generally contain
sensitive or secret information. (881) The content of those arbitral awards that remain
confidential are also rendered accessible by the leaks of certain arbitration journals, such as
Investment Arbitration Reporter, which includes a remarkable account of a great number of
investment arbitral awards that are confidential and statesin its website that its service is
renowned for ‘offering a window into otherwise confidential proceedings'. (882)

421. International commercial arbitral awards, on the other hand, are mostly kept confidential,
and most of those which are published are ‘excerpts’ corresponding to arbitrations conducted
under certain arbitration rules, such as the ICC, or those that become public in enforcement or
set aside proceedings before domestic courts. (883) Kaufmann-Kohler argues that this lack of
publicity of awards would present an obstacle to the use of arbitral precedent in commercial
arbitration. (884)

422. Nevertheless, there are at least 500 excerpts of arbitral awards published. (885) This
number seems to be large enough to facilitate the development of certain consistent
solutions, especially given that the selection of these awards published is not random. (886)
Arbitration institutions publish decisions in a number of ‘hot’ topics, such as the role of the lex
arbitri, the autonomy of the arbitration agreement, the interpretation of arbitration
agreements designating the arbitration institution wrongly, methods applied by arbitrators to
select the applicable law, the application of general principles, and mitigation of damages,
interests, public policy, and mandatory rules. This deliberate selection of the excerpts of the
awards that the ICC publishes can be perceived from a perusal of the table of contents of the
six-volume compendium Collection of ICC Arbitral Awards.

423. The fact that the majority of the available international commercial arbitral awards
correspond to arbitrations conducted under the ICC rules, on the other hand, does not hinder
the development of consistent solutions across arbitrations conducted under different rules.
As long as the matters that need to be resolved are similar, there is no impediment for non-ICC
arbitral tribunals to take into account ICC arbitral awards. Good examples of this cross-
fertilization include cases conducted under the UNCITRAL Rules, Swiss International
Arbitration Rules, and the ICSID Convention that cite ICC awards on matters such as the
prohibition of corruption, (887) the principle that a state is prohibited from invoking its own
domestic law in order to avoid arbitration, (888) and the possibility of awarding security for
costs. (889)

424 In any event, deference to past decisions does not depend on the publication of awards,
but on their accessibility. Weidemaier explains:

Even when awards are not published, for example, arbitrators are often repeat players and
may be well aware of how they and other arbitrators have resolved similar disputes. This
suggests that arbitral precedent may evolve more readily in systems in which relatively few
arbitrators capture a large share of the arbitration business. Repeat player litigants and law
firms likewise accumulate knowledge of prior disputes and may invoke past awards that favour
their current positions. (890)
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425. Arbitrators belong to a community and a competitive market place in which they share
their experience through other means, such as publications and conferences. (891) Although
these papers, articles, or presentations will be abstract and general (rather than concrete and
detailed as arbitral awards are), they allow arbitrators to share past arbitral decisions as well
as ways of interpreting certain rules and deciding certain issues in a wide range of matters.

426. The role of scholarly publications in determining, clarifying, and expanding the content of
the solutions arising from past arbitral decisions has been discussed in ICC Case No.
14208/14236. (892) The claimant held that on the basis of past arbitral awards, the claimant
was allowed to join non-signatories to the arbitration. The tribunal held that the fact that there
were few available past decisions on the issue could not prevent the tribunal from deciding on
the basis of these past decisions and that the principles arising from these cases would be
‘completed’ by doctrinal analysis:

Although arbitral awards and court decisions on joining a non-signatory are abundant, the
number of published cases in which the issue of piercing the corporate veil has been raised
and discussed is few. This should not however prevent us from rendering a reasoned decision
on this issue. The principles enunciated in the existing case law and recommended by
doctrinal writers are clear. They set forth the parameters which arbitral tribunals should take
into consideration to reach their decision. (893)

427. Arbitrators also frequently rely on legal writings to establish the content of past arbitral
decisions. (894) In ICC Case No. 9415, the tribunal decided to follow past decisions in order to
select the law applicable to claims for contract negligence. The tribunal referred to an article
of Reymond as evidencing past arbitral decisions:

In a seminal paper on torts in international arbitration, Professor Reymond states
thatarbitrators sitting in international arbitrations generally find that claims in contractual
negligence are governed by the proper law of the contract and that the proper law of the
contract exerts a form of vis attractiva on claims resting on the law of tort that relate to a
breach of the contract in dispute between the parties (see Reymond, ‘Conflits de lois en
matiére de responsabilité délictuelle devant l'arbitre international’, Travaux du Comité
francais de droit international privé 1988-1989 at 97-106; 107-119 (Discussion); 100; 102). The law
governing the contractual aspects of the dispute is regarded as having a strong claim to be
applied to claims sounding in tort when the latter claims arise out of an alleged breach of the
contract. (emphasis added)

428. As Catherine Rogers explains:

At a less dramatic and less observable level, international arbitration has also generated its
own set of hybridized evidentiary procedures designed to bridge gaps between civil and
common law procedural traditions. The evolution of these now well-settled procedural norms
occurred less through formal exchange of published opinions than through the cross-
pollenization that comes with the overlapping experiences of those in the international
arbitration community. (895)

[c] Reasoned Arbitral Awards

429. Even if awards are accessible, they need to be reasoned (i.e., accompanied by written
opinions based on law). (896)

430. The widespread practice at the beginning of the twentieth century was to render arbitral
awards without explaining the reasons by which the decision was reached. This practice has its
antecedents in antiquated English common law and was employed to avoid review on the
merits by domestic courts. (897) Carbonneau explains that this practice was also adopted in
the US. (898) Since then, there has been significant evolution. Although the 1958 New York
Convention is silent on the question on whether an award needs to be reasoned, both the 1961
European Convention on International Commercial Arbitration (899) and UNCITRAL Arbitration
Rules (900) establish a presumption in favour of rendering awards with reasons. The ICSID
Convention also establishes the failure to state reasons as a ground for annulment of the
award. (901) In the absence of provisions requiring arbitral awards to state reasons, arbitrators
are still inclined to state reasons. (902) Above all, arbitrators seek the acceptance of the award
by the parties and their counsel; the arbitrator will also seek to enhance the enforceability of
the arbitral award. (903)

431. In investment arbitration, where the interests concerned by the arbitral award go beyond
the mere interests of the parties, and the arbitral award will in all probability be accessible to
a larger community, arbitrators are inclined to give thorough reasons. The importance of
detailed reasons for investment arbitral awards is well illustrated in a quote from the award of
the Glaims Gold v. The United States of America case:

itisimportant that a NAFTA tribunal provide particularly detailed reasons for its decisions. All
tribunals are to provide reasons for their awards and this requirement is owed to private and
public authorities alike. In the Tribunal’s view, however, it is particularly important that the
State Parties receive reasons that are detailed and persuasive for three reasons. First, States
are complex organizations composed of multiple branches of government that interact with
the people of the State. An award adverse to a State requires compliance with the particular
award and such compliance politically may require both governmental and public faith in the
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integrity of the process of arbitration. Second, while a corporate participant in arbitration may
withdraw from utilizing arbitration in the future or from doing business in a particular country,
the three NAFTA State Parties have made an indefinite commitment to the deepening of their
economic relations. In this sense, not only compliance with a particular award, but the long-
term maintenance of this commitment requires both governmental and public faith in the
integrity of the process of arbitration. Third, a minimum level of faith in the system is
maintained by the mechanism for the possible annulment of awards. However, the time and
expense of such annulments are to be avoided. The detailing of reasons may not avoid the
initiation of an annulment procedure, but it is hoped that such reasons will aid the reviewing
body in a prompt resolution of such motions. (904)

[d] The Power of Arbitral Tribunals to Decide on the Basis of Past Arbitral Decisions

432. Arbitrators have the power to decide on the basis of past arbitral awards. In a number of
investment arbitration cases, respondents objected that following past decisions would
constitute a breach of the obligations of the arbitrator, an abuse of power, or a failure to state
reasons that could lead to the annulment or setting aside of the arbitral award. Arbitral
tribunals and annulment committees systematically reject such arguments.

433. In AES v. Argentina, Argentina argued that deference to past arbitral awards regarding
other treaties was contrary to the principle of consent (in which is based arbitration and
international law itself) given the unique nature of each treaty as lex specialis. (905) The
tribunal rejected the argument, stating that although arbitral tribunals should use precedents
with caution, they are not precluded from considering past arbitral decisions in similar cases.
(906)

434. In Impregilo v. Argentina the annulment committee rejected the argument of Argentina
that the tribunal had failed to render its award with reasons since the solutions adopted in
prior arbitral awards or a consistent line of cases was not a valid reason to justify derivative
shareholders’ claims. The committee expressed:

190. The Committee points out that, contrary to the assertion made by Argentina, the Tribunal
did not assume that it was bound by decisions rendered by other Arbitral Tribunals nor the
preponderance of decisions in a particular way. The Committee considers that the Tribunal
believed that the decided cases and the ‘near unanimity’ that it cited allowed it to reinforce
its reasoning and findings, arrive at conclusion and settle the dispute in the manner in which it
did. This line of argument of Argentina is not a ground for annulment. While decisions rendered
by Arbitral Tribunals are not binding, the reasoning contained therein can indeed be used by a
Tribunal as a basis for its decision. [...]

200. As noted by Argentina, arbitration case law is not binding on any Arbitral Tribunal.
However, that fact does not mean that a tribunal cannot base its opinion on decisions
rendered by other tribunals or uphold the decisions of other tribunals on a specific matter. The
Tribunal summarized Argentina’s position on the second objection that it raised, referringin
that summary to CMS v. Argentina. It noted that the same approach had been adopted for
other awards ‘allowing shareholders to bring indirect claims in respect of the reduction in the
value of their shares'.

201. If the Tribunal concluded that other Tribunals have accepted indirect claims and that it
found no reason to depart from that case law, this is, in the Committee’s opinion, a valid reason
on which to base its decision. Argentina agreed with this opinion but argued that the reference to
decided cases is not a valid way to state reasons for an award. Yet, it did not explain why this is
the case; why an Arbitral Tribunal cannot state the reason for its decision, indicating that other
cases have been decided in a particular manner and that with respect to the case that it is
considering it can find no reason to depart from that decision. Stating that it has no ground to
disagree with decisions in another case means that the Tribunal accepted the reasoningin
those decisions and applied that to the specific case submitted to it. Based on the foregoing,
the Committee finds that Argentina’s assertion of a failure to state reasons is without merit.
(907) (emphasis added)

[2] The Authority of Past Arbitral Decisions

435. In investment arbitration, past arbitral decisions constitute the main language and
argumentative framework of the parties’ pleadings. The reasoning style of arbitral awards
resembles that of common law jurisdictions, considering prior arbitral awards to justify their
decisions or distinguishing the case at hand with the cases previously decided. The use of
arbitral precedent in arbitral awards has been studied in quantitative terms. In a study
undertaken by the Jeffrey Commission, between 1990 and 2006, nearly 80% of ICSID arbitral
awards cited other arbitral awards. (908) These awards contain countless citations of and
discuss previous arbitral awards. Some scholars have raised concerns of the abuse of arbitral
precedents in investment arbitration, since it would make arbitral proceedings and
submissions longer, more expensive, and inefficient. (909)

436. In commercial arbitration, citation of past arbitral decisions is less frequent, amounting to
less than 15% of the arbitral awards that are accessible. (910) This led certain commentators to
argue that past decisions in commercial arbitration do not play a significant role in arbitral
decision-making. (911) It has also been suggested that the role of past arbitral decisions is
limited to jurisdictional and procedural aspects, but not to the merits of the cases, given that
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most cases are governed by domestic law and that the case-driven propensity of international
commercial arbitrators to transnationalize the contract law isin contradiction with the idea of
precedent. (912)

437. Arbitral tribunals may, however, take into account past arbitral decisions in ways other
than citing precedents. As Weidemaier explains:

precedent may sometimes operate in ways that cannot readily be observed. As an example,
consider a system in which arbitrators decide cases but do not provide any explanation for
their decisions and do not make their awards available to anyone but the parties. Within the
system, of course, arbitrators are familiar with their own past decisions and may strive to
maintain consistency across cases. Moreover, when arbitrators sit in panels of three, they may
share information about previous decisions. In each scenario, knowledge of past decisions may
shape a decision made today. We might therefore describe the arbitration system as
‘precedential’ even if it produces awards that obscure the operation of precedent and even if
the disputants themselves are unaware that precedent exists. (913)

438. The fact that commercial arbitrators do not engage in (as their investment arbitration
colleagues do) a common law precedent citation style does not mean that past arbitral
decisions do not play a role in international commercial arbitration. Arbitral tribunals
frequently refer to the solutions adopted in past arbitral awards by referring to them as
general principles of arbitration or international contract law and cite publications or the work
of certain private institutions that codify the solutions of arbitral awards. (914) Clear examples
include those frequent cases where the parties and the arbitrators cite a commentary of the

* applicable arbitration rules, a commentary of the CISG, or a book on international
contract law. (915) These books significantly base their arguments on the solutions found in
arbitral awards. The same can be said of the codifications of private institutions, such as some
of the UNIDROIT Principles. Arbitral tribunals may also refer to principles, rules, or practices
that are ‘generally admitted’ without substantiating the source of those norms. (916) That is the
case regarding the maxims of contract interpretation, the exceptional character of hardship,
and the methods that arbitrators follow to select the applicable rules of law in the absence of
choice. Although some of these principles may be exclusively based on domestic law, many of
them have developed in the practice of arbitral tribunals. (917) Arbitral tribunals also refer to
‘case law' in general, but do not refer to any particular case. (918) Reference to the terms ‘it is
generally admitted’, ‘case law', and the like resembles the way civil law courts refer to the
solutions arising from a consistent line of cases. (919)

439. The fact that most cases are governed by domestic law does not exclude the role of past
arbitral decisions in questions of the merits. As discussed in §3.04, international arbitrators
transnationalize the domestic law applicable to the contract by referring to ‘general
principles’, ‘trade usages’, or ‘case law'. Past international commercial arbitral decisions thus
play an important role in the determination of cases governed by national law.

440. This being said, it remains to be seen which motives lead arbitrators to follow past
arbitral decisions and the degree of deference they pay to them. These questions relate to the
authority of past arbitral decisions. (920) This concept is related to the characteristics that
lead arbitrators to endorse past decisions as appropriate for the resolution of a similar
dispute.

441. Commentators and arbitrators often refer to the ‘persuasive’ authority of past arbitral
decisions. (921) But the authority arising from the substantive correctness of the past
decision cannot explain why arbitrators consider themselves constrained to consider past
decisions in the first place. The persuasiveness of a past decision is rather a condition to pay
deference toit, and is of fundamental importance because arbitration is decentralized and
the first decision is not always the best one.

442 A study of arbitral awards demonstrates that arbitrators consider past decisions for
reasons including pragmatism, the need to demonstrate lack of arbitrariness, and deference to
the arbitral community. These reasons represent three types of social authority of past arbitral
decisions that we call (a) the efficiency rationale, (b) the legitimacy rationale, and (c) the
communitarian rationale.

[a] The ‘Efficiency’ Rationale for the Authority of Past Arbitral Decisions

443. Deciding arbitration cases is not easy. It requires counterbalancing intricate legal
argumentsin a particular social and economic environment. As discussed in Chapter 3,
arbitrators have no guidance in many jurisdictional, procedural, and substantive matters. Thus,
every past decision becomes a highly valuable experience to other arbitrators in similar cases,
and will help them to discern legal arguments more quickly. (922)

444, Investment arbitral awards that refer to past decisions invariably refer to this benefit.
Arbitral tribunals often justify considering past arbitral decisions because they are instructive,
(923) useful, (924) informative, (925) or illustrative, (926) they offer guidance, (927) inspiration,
(928) or shed /throw ‘light’ on the present decision. (929)

445. The Ambiente Ufficio and ors. v. Argentina award is an excellent illustration of the
efficiency rationale for the authority of past arbitral decisions. The arbitral tribunal had to
deal with the decision on jurisdiction of a case brought collectively by bondholders against
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Argentina. The case required difficult decisions in matters of jurisdiction and procedure, since
the ICSID Convention and Arbitration Rules and the investment treaty in question are not
designed for collective claims. The tribunal decided to consider a prior arbitral decision
dealing with the same issue, the case of Abaclat and ors. v. Argentina. The tribunal decided to
follow this case for reasons of ‘expediency’, though also taking into consideration Abi-Saab’s
dissenting opinion. In the words of the tribunal:

The Tribunal has already stated that it will refer to the Abaclat case, whenever appropriate,
and it considers this a valuable opportunity to do so for reasons of expediency, namely in
order not to reduplicate an effort that has already been made by its sister Tribunal. (930)

446. The degree to which this rationale for the authority of past arbitral decisions constrains
arbitrators is dealt with together with the legitimacy rationale for the authority of past arbitral
decisions.

[b] The ‘Legitimacy’ Rationale for the Authority of Past Arbitral Decisions

447. International arbitrators also consider past arbitral decisions to demonstrate that they
are not being arbitrary but fair. This legitimizing role of past arbitral decisions is evident
where the parties themselves cite past arbitral decisions. (931) Many arbitral tribunals have
held that they consider past arbitral decisions because the parties relied on them extensively
in their memorials and pleadings. (932) In certain cases, arbitral tribunals have held that
arbitrators ‘are bound to [be attentive to prior decisions] as part of their basic duty to
consider the Parties’ arguments’. (933) Consideration of past arbitral decisions is related to
due process, although the failure to consider the past decision cited by the parties will not
necessarily constitute a ground for setting aside or annulling the arbitral award.

448. Leaving aside those cases where the parties cite past arbitral decisions, arbitrators also
follow past arbitral decisions to legitimize their decision. As a matter of equality and formal
justice parties expect arbitrators to treat like cases alike. Past arbitral decisions serve to
render the use of arbitrator's decision-making reasonable, because like cases have been
decided in the same way in the past.

449. In commercial arbitration, reference to past arbitral awards is frequent in matters where
arbitrators have to justify a choice between competing legal rules that do not have a clear
hierarchy. Clear examples are where arbitrators have to decide whether the contract is
contrary to public policy, (934) the dispute is inarbitrable, (935) or the law designated by the
contract has to be disregarded on the basis of a transnational rule. (936) Arbitrators also have
recourse to past decisions in order to justify the existence of a rule that is unclear or
indeterminate. ‘Rules of law’ illustrate this well. Arbitrators frequently define such rules
through case law (937) or the legal writings that systematize past decisions. (938) In some
cases, arbitrators resort to past arbitral decisions exclusively to demonstrate the existence of
a rule. (939) In other cases, past decisions appear to be a source or reason that is added to
others. (940) Arbitrators also frequently cite past arbitral decisions when deciding the law
applicable to the meritsin the absence of a choice by the parties. (941)

450. Deciding against what has been previously decided in a like case or matter may
jeopardize arbitrators’ legitimacy; the parties might argue that instead of settling disputes
based on law, arbitrators are being arbitrary. For this reason, arbitrators will try to preserve
the appearance of continuity and stability. (942) As opposed to commercial arbitral awards,
consistency is often a frequently quoted goal in investment arbitral awards. (943) Arbitrators
link the respect of consistency with the legitimate expectation of the investors and states and
consider it a principle ofthe rule of law. (944)

451. Other cases have linked the need for consistency to arbitrators’ need to develop a lawin
its infancy. (945) For instance, in a frequently cited passage, the arbitral tribunal in Austrian
Airlines v. Slovakia held:

The Tribunal considers that it is not bound by previous decisions. At the same time, it is of the
opinion that it must pay due consideration to earlier decisions of international tribunals. ... It
also believes that, subject to the specifics of a given treaty and of the circumstances of the
actual case, it has a duty to seek to contribute to the harmonious development of investment
law and thereby to meet the legitimate expectations of the community of States and investors
towards certainty of the rule of law. (946)

452. In these cases, arbitrators’ consideration of past decisions is presented as a way of
legitimizing the arbitral award vis-a-vis a larger community. Schultz argues that investment
arbitrators should not see themselves as lawmakers because furthering the rule of law and
pursuing predictability is not necessarily a moral positive. (947) He argues that consistent rules
are not inherently preferable to inconsistent ones, especially when these rules are bad.
Douglas put forward a similar argument. (948) While these concerns are valid, it should be
noted that consistency operates as a weak rationale for authority in investment arbitration. It
leads arbitrators to consider or discuss prior cases, but not necessarily to follow them.
Otherwise arbitrators would be bound to follow every first (bad) past decision for the sake of
consistency.

453. In fact, arbitrators often note that the degree of deference to past decisions depends on
the persuasiveness of the past decision as well as whether it arose from a consistent line of
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cases. For instance, in Daimler v. Argentina, after mentioning that it had to be consistent with
past decisions deciding like cases, the arbitral tribunal declared:

This latter consideration will weigh more or less heavily depending upon: a) how ‘like’ the prior
and present cases are, having regard to all relevant considerations; b) the degree to which a
clear jurisprudence constante has emerged in respect of a particular legal issue; and c) the
Tribunal’s independent estimation of the persuasiveness of prior tribunals’ reasoning. (949)

454. As mentioned above, the only condition for deferring to a past arbitral decisionin a
similar case is its persuasiveness. Arbitrators would not pay deference to an unpersuasive
decision for the mere sake of consistency. Consistency, as efficiency, socially constrains
arbitrators to consider past decisions. But if a solution is found in a consistent line of cases or a
jurisprudence constante the arbitrators will be required to do something more than consider
the decision because consistency evidences the existence of a consensus among the arbitral
community on the persuasiveness of the arbitral solution. But the rationale for the authority of
the solution arising from a consistent line of cases is not based on the ‘legitimacy rationale’
(more specifically, on the need for consistency), but on the ‘communitarian rationale’.

[c] The ‘Communitarian’ Rationale for the Authority of Past Arbitral Decisions

455. The arbitrator drafts the award as if he or she was in an auditorium filled with an
audience. (950) This leads to assessing the arbitrator’s views, which will be discussed by the
audience. (951) Arbitral tribunals constitute this audience. The lawyers of the parties are also
part of the audience, as well as a wider network of ad hoc committees, arbitral institutions,
scholars, etc. As mentioned above, these subjects belong to the same interpretative
community and influence the views of its members. (952)

456. Deference to colleagues may constitute a constraint to consider past arbitral awards. (953)
But more importantly, the impact and persuasiveness of a decision depend to a large extent
on their acceptance by the arbitral community. (954)

457. When an arbitral tribunal and other subjects consider and discuss past arbitral decisions,
they create a dialogue that builds consensus on certain arbitral solutions. This dialogue is a
dialectic process through which the solutions and interpretations of past awards are
criticized, modified, and accepted. (955) The general acceptance of solutions or
interpretations shows that they represent an agreement of the arbitral community on their
persuasiveness. (956)

458. A good example of this dialogue is the development of the rule that a bribery contract is
void in international arbitration. This rule appeared in the 1960s in the famous Lagergren
award as a procedural rule against the exercise of arbitral jurisdiction:

The case establishing that rule was reported, elaborated on, and then incorporated into the
rich literature regarding international arbitration procedure. Later, it was transformed into a
substantive rule for invalidating contracts, and it thus became part of the generally accepted
principles of international arbitral decision making, forming non-binding but highly persuasive
rules to guide future tribunals. (957)

459. The solutions arising from past decisions that have become widely accepted among the
arbitral community represent a social constraint for future tribunals not only to consider them
but also not to deviate from them. As mentioned above, they become ‘persuasive’ within the
arbitral epistemic community and that community will tend to marginalize diverging
interpretations. (958)

460. A good example of the manner in which agreed solutions constrain arbitral decision-
making is the way in which investment arbitral tribunals deal with the solutions arising from a
line of consistent cases or a ‘jurisprudence constante’. (959) In a large number of cases,
investment arbitral tribunals have held that arbitrators ‘should /have the duty/ought to’ follow
the solution found in a consistent line of arbitral awards unless there are ‘compelling contrary
grounds'’. (960) One of these solutions found in a consistent line of cases is the standing of
shareholders in investment arbitration to claim for damages caused by measures directed at
the local companies in which they hold shares. The interpretation of investment treaties and
the ICSID Convention allowing shareholders’ derivative claims has been followed by about
fifthly arbitral awards, and arbitral tribunals are reluctant to change the status quo of the
arbitral solution no matter how convincing the counter arguments of respondent states are.
(961) In Daimler v. Argentina, for instance, the claimant advanced this jurisprudence constante
to support its position that as a shareholder it had the right to claim for the damages suffered
by the local company. Argentina objected that there was no doctrine of stare decisis in
international arbitration and therefore that the tribunal had to interpret the investment treaty
autonomously. After considering past arbitral awards, the tribunal held:

The present Tribunal agrees with [the Claimant’s] conclusion. Indeed, some two-dozen previous
investor-State tribunals have confirmed that the ICSID Convention, in concert with the
definition of ‘investment’ offered by numerous BITs, allows shareholders to bring claims for
harms to their investments in locally incorporated companies. The Respondent has not been
able to point to a single case in which this objection to an investor-State tribunal’s jurisdiction
has been upheld. While the Tribunal is not bound to follow the example of prior tribunals, it
can find no justification either in the text of the German-Argentine BIT or in general
international law to depart from the overwhelming jurisprudence constante that has emerged
around this particular legal question. (962)

1
© 2017 Kluwer Law International. (All rights reserved). A Wolters Kluwer Company

CA375-011



461. The Daimler v. Argentina case demonstrates that the notion of jurisprudence constante has
been applied as a presumption in favour of the persuasiveness of the solution found in the
consistent line of arbitral awards, the reversal of which requires a high standard of
substantiation by the party contesting it. Indeed, the consistent solution is not one of many
permissible solutions, but appears to be the right one for the arbitral community. The
communitarian rationale for authority is thus stronger than the efficiency and legitimacy
rationales for authority because they not only constrain arbitrators to consider past decisions,
but also curtails other possible reasons for deciding.

[C] Legitimacy Concerns of a Wider Public

462. The legitimacy of adjudicators has been traditionally based on either their popular
election or their constitutional mandate (implied consent). (963) This source of legitimacy,
however, has lost strength in the last decades, as many disputes became internationalized and
‘liltis...impossible to find an adjudicator who is democratically legitimate in respect of both
parties’. (964) It has been suggested that the source of judicial legitimacy is technocratic - that
is, found in the ability of judges to decide disputesin accordance with the law. (965) But
because substantive solutions in complex societies are not easily determined, Luhmann and
Tyler argue that the source of the legitimacy of courts is based on the fairness of the process.
(966)

463. Recourse to arbitration and states’ support of arbitration demonstrate society's
acceptance of arbitration as a legitimate dispute settlement mechanism. (967) States' race to
the bottom regulation and overwhelming support of arbitration also evidences democratic
legitimacy as most arbitration laws are voted in parliament. These elements are yet merely
descriptive and cannot account for the reasons behind the perception of states and the users
of arbitration on the performance of arbitration.

464. The most important source of legitimacy of arbitration is procedural. (968) In particular,
arbitration provides an impartial, culturally neutral, and flexible justice. It has been suggested
that arbitration offers an improved justice compared to domestic courts, particularly with
regard to international disputes. Paulsson explains that a great number of reports of
international organizations and NGOs studying the state of judiciaries around the world are
disheartening. (969) ‘Most of these studies conclude that ordinary citizens have learned to
expect little from the courts, as a consequence of long delays, political influence in the courts,
ignorant judges, corruption, hostility toward women and the poor, prohibitive costs, and lack of
transparency.’ (970) While a few jurisdictions could be considered to have a truly independent
judiciary, the judiciary remains locally oriented and not well adapted for transnational
disputes. (971) Arbitration allows parties to have access to a justice that is more satisfying and
adapted to their needs. It is instructive to refer to an example provided by Cuniberti of a
commercial litigation between a French company and a foreign company:

If the case is litigated in France, it will go before a French commercial court. French
commercial courts are staffed by members of the business community, who serve part-time as
judges. There is no requirement that they have legal training. Hearings before French
commercial courts typically last less than an hour. Witnesses are virtually never heard by the
court. In any case, a French rule of evidence makes evidence originating from any of the parties
inadmissible, which means that no employee of any of the two companies may validly testify.
If this company goes to arbitration, it will be able to appoint a prestigious jurist as an
arbitrator, as most likely will its opponent. The hearing will last for several days. Witnesses will
be heard, in particular employees who negotiated the contract for each company. The parties
will expect the arbitrators to study carefully all the written submissions and the evidence
submitted. It will cost more to the parties, but the French company will clearly see what it is
getting for its money. The arbitral process will not be marginally different, the arbitral process
will be essentially different. (972)

465. As for states, their interests in supporting and paying deference to international
arbitration are also evident. First, it alleviates the burden on state courts. (973) Second,
international arbitration promotes trade and investment. This view is enshrined in the
Preamble of the UNCITRAL Model Law, which refers to the ‘value of arbitration as a method of
settling disputes in international commercial relations’ and states that ‘the establishment of a
model law ... contributes to the development of harmonious international economic relations'.
Similarly, the preambles of many investment treaties refer to the purpose of protecting and
promoting foreign investment.

466. Although these virtues have allowed international arbitration to become the main dispute
settlement mechanism of international trade and investment, the legitimacy of international
arbitration is dynamic and depends on arbitrators’ day-to-day performance. If arbitration
performance is illegitimate, social actors may raise concerns about the legitimacy of
arbitration or arbitrators’ decisions. These actors include the users of arbitration (or their
counsel), (974) states, (975) the EU, (976) the NAFTA Trade Commission, (977) NGOs, (978)
International Organizations, (979) academia, (980) and civil society in general. (981) These
actors raise concerns about arbitration and arbitrators’ decisions through a wide range of
means, including public statements, letters to arbitral institutions, articles, etc. (982) This
control of arbitration’s performance by society constitutes some sort of an informal system of
checks and balances which is at the origin of policy changes. (983) Indeed, these concerns may
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result in state regulation, limitation, or even prohibition of arbitration.

467. These changes can be particularly slow, however. The amendment of laws and signing of
treaties are lengthy processes that may take many years and significant domestic and/or
international negotiations. But these changes do arise. Examples of these changes include a
new generation of investment treaties that include transparency provisions. (984) Another good
example is the 2015 UNCITRAL Convention on Transparency in Treaty-based Investor-State
Arbitration, which imposes the application of the UNCITRAL Rules on Transparency to

5 arbitrations based on investment treaties concluded before April 2014, conducted under
either the UNCITRAL Rules or other rules. (985) More radical examplesinclude the
denunciation of the ICSID Convention and/or investment treaties by Bolivia, Ecuador, and
Venezuela. (986)

468. The concerns raised by these actors also constrain arbitral decision-making and the
regulation of the arbitral process by arbitral institutions. While some commentators have
raised concerns about the legitimacy of commercial arbitration, (987) we limit our discussion
to investment arbitration where legitimacy concerns are having a farther-reaching impact.

[1] Concerns about the Legitimacy of Investment Arbitration

469. Many actors, from states to NGOs to civil society, have raised concerns about the
legitimacy of investment treaty arbitration and investment arbitrators’ decisions. (988) These
criticisms have highlighted the differences between commercial and investment disputes and
the unsuitability of international arbitration to deal with public claims. The paper presented
by the 11SD to UNCITRAL in 2006 summarizes these concerns well:

First, the disputes often arise in public service sectors such as water, oil and gas, electricity,
transport, waste disposal and telecommunications. The public clearly has an interest in seeing
that disputesin these critical sectors are resolved in a way that ensures their rights to these
public services are not impaired.

Second, investor-state arbitrations may challenge regulatory measures intended by states to
protect the public welfare, if the measure directly or indirectly affects the value of the
investment. Such measures might include legislation directed to human rights, health and
safety, labour laws, or environmental protection. The arbitration may thus impact the rights
and welfare of those individuals and communities where an investment is located.

Third, the threat of investor-state arbitration is now seen by many to have an informal ‘chilling
effect’ on states adopting public welfare regulations in the first place. Like the sword of
Damocles, investors have been known to use the spectre of arbitration proceedings to
discourage governments from pursuing regulations in their citizens’ interest. For example, the
fact that in the mid-1990s the US tobacco lobby threatened to commence NAFTA arbitration
proceedings against the Canadian government if it proceeded with planned restrictions on
cigarette packaging is no secret. The regulations proposed were never adopted.

[..]

Finally, there is a broader context at work. International investment law has now become an
important part of the international law relating to globalization. The agreements that this law
is based on - bilateral and regional investment agreements and free trade agreements with
chapters on investment — are widely recognized as being often vague or general in their terms.
This gives tribunals an enormously important role in how the law is developed. Investor-state
case law is now central to the future direction of international investment law. While tribunal
decisions are not binding on future tribunals, tribunals nevertheless refer to the decisions of
their predecessors. This places a higher level of importance on the process of interpreting and
applying the law in the investor-state context. As a result, the arbitration process may be as
important to the development of international investment law as the negotiation of the
investment agreements themselves. (989)

470. The paper concludes that investment arbitration needs to ‘bring the most basic
democratic principles of good governance and the rule of law to bear in the investor-state
process’ and that arbitration rules fail to ensure ‘transparency (including public participation
in the arbitral process), impartiality, accountability, and consistency’. (990) Other actors have
also criticized investment arbitrators for being too investor-biased and for applying
investment treaties as an insurance policy. (991) These criticisms include, inter alia, the use of
the MFN clause to procedural standards, the sole effect doctrine for finding an expropriation,
and an overly high standard of good governance with regard to the fair and equitable
treatment standard. (992)

471. Although many of these concerns continue to be in vogue, they have shaped arbitrators’
decisions in the last years.

[2] Transparency, Regulatory Powers of States, and Consistency

472. Investment arbitral tribunals are increasingly taking into account the concerns raised by
many actors about the suitability of international arbitration to settle investment treaty
disputes and the correctness of arbitral decisions. Good examples are: (a) the almost
systematic admission of amicus briefs, (b) investment tribunals’ increasing readiness to
balance investor's rights with those of the state in the interpretation and application of
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investment treaty provisions, and (c) investment tribunals’ increasing efforts to strive for
consistency.

473. First, although many arbitration rules are silent on whether non-disputing parties could
participate in the arbitral procedure, investment arbitral tribunals have allowed the
submission of amicus briefs in order to strive for transparency. This rationale was clearly
expressed by the tribunal in the landmark decision on amicus briefs in the Methanex Corp. v.
United States arbitration:

There is also a broader argument ... [that the] arbitral process could benefit from being
perceived as more open or transparent; or conversely be harmed if seen as unduly secretive. In
this regard, the Tribunal's willingness to receive amicus submissions might support the process
in general and this arbitration in particular; whereas a blanket refusal could do positive harm.
(993)

474. However, the admission and status of amici curiae was uncertain in 2003 when the tribunal
in AdT v. Bolivia rejected the petitioner's request on the basis that it had no authority to grant
access to the case and that it had no need to call for any witnesses. (994) This decision led to
heavy criticism:

The New York Times labelled ICSID tribunals as ‘Secret Trade Courts’, while commentators
criticized the lack of transparency of, and civil society’s access to, the arbitrations. One NGO
denied amicus curiae status lambasted the decision as ‘profoundly undemocratic’,
‘inexcusable’, a ‘closed-door process’ and an ‘extreme example of excessive power granted to
corporations’. Criticism prompted change. The system of investor-State arbitration began to
permit greater — but not unlimited - access to amici curiae. (995)

475. Since then, the admission of amici has been enshrined in the NAFTA Free Trade
Commission’s statement on non-disputing party participation and the ICSID Arbitration Rules
modified in 2006, and most investment arbitral tribunals have allowed amicus submissions
under different arbitration rules. (996) In some of these cases, arbitral tribunals even took
the initiative to call for submissions of non-disputing parties. (997) Only a few arbitral tribunals
have refused non-disputing parties submissions. (998) The reasons given by these tribunals for
refusing the requests of the petitioners were that they did not express a clear public interest in
the dispute, were not within the scope of the dispute, or because the parties had vetoed the
briefs. (999) The admission of amicus briefs has not been able to render investment
arbitrations totally transparent, since arbitral tribunals do not give non-disputing parties
access to hearings (absent consent by the parties) or written submissions. (1000) But it is fair to
say that arbitrators are constrained to allow amicus briefs when the request to admit them
expresses a clear public interest that is within the scope of the dispute.

476. Second, arbitral tribunals have started to interpret certain investment treaty provisions
more restrictively, by recognizing the need to balance investors’ protection with the right of
the host state to regulate. One example is the evolution of the understanding of regulatory
expropriation. In the early 2000s, most arbitral awards favoured the ‘sole effect’ doctrine for
regulatory takings. Under this doctrine, all regulatory measures that had the effect of
substantially depriving the investor of its investment had to be compensated, no matter how
beneficial these measures were to society. The Metalclad award (2000) illustrates this well.
(1001) The investor had obtained the necessary federal permits to operate a waste landfill. The
local municipality, however, subsequently denied a construction permit, and the facility was
forced to close. Later, the state governor issued an ecological decree that had the effect of
barring the operation of the facility. The tribunal held, inter alia, that Mexican environmental
decree itself was expropriatory and that the environmental aspect of the Mexican conduct was
irrelevant to its finding of expropriation. (1002)

477. The same stance can be found in other arbitral awards of the early 2000s. For instance, in
Pope & Talbot (2000), Canada argued that non-discriminatory regulations, such as the
implementation of the five-year Softwood Lumber Agreement concluded by Canada and
the US in 1996, could not be expropriatory. The tribunal disagreed with Canada and held that
Article 1110 of NAFTA ‘cover[s] non-discriminatory regulation that might be said to fall within an
exercise of a state’s so-called police powers'. (1003) It argued that a blanket exception for
regulatory measures would create a ‘gaping loophole in international protections against
expropriation’. (1004) Likewise, in the Santa Elena v. Costa Rica award (2000), the tribunal held
in very clear terms:

Expropriatory environmental measures — no matter how laudable and beneficial to society as
a whole - are, in this respect, similar to any other expropriatory measures that a state may
take in order to implement its policies: where property is expropriated, even for
environmental purposes, whether domestic or international, the state’s obligation to pay
compensation remains. (1005)

478. Different social actors heavily criticized these decisions, as they were objectionable from
the perspective of sustainable development and environmental protection. (1006) The threat
of investor-state arbitration was seen to have an informal ‘chilling effect’ on states adopting
public welfare regulations. (1007) These criticisms resulted in a soft transition of the
interpretation of expropriation with respect to regulatory measures. In the Tecmed v. Mexico
award rendered in 2003, the tribunal considered it necessary to determine whether regulatory
measures were proportionate for its determination of the existence of expropriation. (1008)
The tribunal timidly built its interpretation of expropriation on past arbitral awards by
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refusing to give effect to the police powers doctrine. (1009) However, it decided to apply a
proportionality test between the purpose and burden of the measure, which it drew from the
case law of the European Court of Human Rights (ECtHR). (1010) More radically, in 2005 the

| Methanex award introduced the ‘police power’ doctrine to investment arbitration. (1011)

Methanex claimed that a Californian ban on MTBE, a fuel additive, was (among other
claims) an expropriation of its methanol production business. The tribunal rejected the claim
and held:

as a matter of general international law, a non-discriminatory regulation for a public purpose,
which is enacted in accordance with due process and, which affects, inter alios, a foreign
investor or investment is not deemed expropriatory and compensable unless specific
commitments had been given by the regulating government to the then putative foreign
investor contemplating investment that the government would refrain from such regulation.
(1012)

479. Since then, arbitral tribunals have increasingly applied the police powers doctrine. (1013)
It is difficult to find an award rendered since 2010 holding that all regulatory measures,
irrespective of their character, must be compensated.

480. Third, as discussed above, arbitral awards are increasingly making an effort to strive for
consistency. Statistics show that in the last few years the citation of precedents in investment
arbitration has increased exponentially, and that many investment tribunals mention the need
to strive for consistency (see §4.01[B]).

§4.02 INSTITUTIONAL CONSTRAINTS

481. Arbitral decision-making also has institutional constraints that contribute to the
convergence of the solutions made by arbitrators. These constraints are twofold: jurisdictional
(A) and administrative (B).

[A] Jurisdictional Control

482. International arbitrations conducted under the arbitration rules of arbitral institutions
may provide for control of the arbitral award by permanent or ad hoc tribunals. These
mechanisms include annulment in ICSID arbitration (1) and appeal under certain arbitration
rules (2).

[1] ICSID Annulment Mechanism

483. The review of ICSID awards is governed by the ICSID Convention. The Convention stipulates
in Article 53(1) that ‘the award shall be binding on the parties and shall not be subject to any
appeal or to any other remedy except those provided for in this Convention’. The most far-
reaching remedy against an arbitral award available to the parties under ICSID is the
annulment mechanism established in Article 52. According to Article 52, a so-called annulment
or ad hoc committee composed of three persons appointed by the Chairman of the ICSID
Secretariat, having the authority to annul the award or any part thereof, may be established at
the request of a party. The exclusive grounds for annulment are specified in Article 52(1):

(a) thatthe Tribunal was not properly constituted;

(b) that the Tribunal has manifestly exceeded its powers;

(c) thatthere was corruption on the part of a member of the Tribunal;

(d) that there has been a serious departure from a fundamental rule of procedure; or

(e) thatthe award has failed to state the reasons on which it is based.

(emphasis added)

484, These grounds limit the control of the arbitral award to its integrity, and do not include
control of its correctness. A manifest failure to apply the applicable law in accordance with
Article 42(1) of the ICSID Convention may constitute a manifest excess of power. (1014) But the
annulment mechanism neither enables ad hoc committees to review the decision arrived at by
the tribunal, nor is designed to bring about consistency in the application of the ICSID
Convention or international investment law. (1015) In light of this it could be argued that the
constraints imposed by ICSID annulment committees would not contribute to the emergence of
general rules. The practice of ICSID ad hoc committees suggests otherwise, however.

485. Ad hoc committees’ decisions show that ad hoc committees have a wide perception of
their functions (whether they interpret an excess of power broadly or restrictively). This has
allowed them to annul awards for errors of law, act as supervisory educational-type
committees over arbitral tribunals, and/or give their seal of approval to arbitral tribunals’
interpretations.

486. First, despite the clear prevalence given to finality over correctness under the ICSID
Convention, (1016) some annulment committees have annulled awards for errors of law. For
instance, in Helnan v. Egypt, the ad hoc committee decided to annul a paragraph of the award
in which the arbitral tribunal held that the failure to have recourse to the local courts
precluded expropriation as a substantive requirement. (1017) The tribunal cited the argument
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in the Generation URraine v. URraine award, that a failure to seek local redress bars an
international claim. The ad hoc committee annulled the ruling because it said that it would
enable a ‘local remedies’ requirement to be introduced through the back door and that this
was against the jurisprudence constante of the ICSID system. Similarly, in the Sempra and Enron
cases, the committees annulled the tribunals’ interpretation of the non-precluded measures
provision (Article XI) of the US-Argentina BIT in the light of Article 25 of the ILC Articles on State
Responsibility (necessity). In Sempra the ad hoc committee held that the tribunal had
identified the applicable system of law and the applicable rules correctly. (1018) However, it
had erred in the relationship between the two laws. The ad hoc committee held that the error
in the interpretation of an applicable rule with regard to the applicable system of law
amounted to its non-application, and thus a manifest excess of powers. (1019) In Enron, on the
other hand, the committee had no problem with the tribunal's reliance on Article 25 of the ILC
Articles on State Responsibility to interpret Article XI of the US-Argentina BIT, but objected to

% the manner in which the tribunal had applied that provision. (1020) Specifically, the
tribunal had followed the findings of an expert on the questions of whether the measures
adopted by Argentina were the only way for Argentina to safeguard an essential interest and
whether Argentina had contributed to the situation of necessity. (1021) The ad hoc committee
decided that the tribunal had failed to apply Article 25 of the ILC Articles and hence the
proper law. (1022)

487. Second, ad hoc committees frequently act as supervisory educational-type committees by
criticizing or giving a seal of approval to arbitral tribunals’ interpretations. For instance, the
annulment committee in CMS v. Argentina held that the same error of law with regard to the
interpretation of Article XI of the US-Argentina BIT that had led the Sempra ad hoc committee
to annul the award did not amount to a manifest excess of powers under Article 52 of the ICSID
Convention. (1023) But this fact did not prevent the ad hoc committee from criticizing the
arbitral tribunal’s reasoning and pointing to the different functions of Article XI of the US-
Argentina BIT and necessity. The committee elaborated on this point and declared that the
tribunal had committed a manifest error of law in that respect. Similarly, in Fraport the
arbitral tribunal had interpreted the BIT on the basis of the Instrument of Ratification of the
Philippines. (1024) The ad hoc committee pointed out that the tribunal's method of treaty
interpretation was not in accordance with Article 31 of the VCLT. (1025) And it instructed the
tribunal on how to interpret a treaty correctly. (1026) In Vivendi Il the committee followed a
similar approach. (1027) The central question was the alleged failure of an arbitrator to fully
disclose her role as a director of a bank that owned shares in one of the claimants. The
committee refused to annul the arbitral award because the arbitrator was unaware of the
conflict and her independence was not impaired. (1028) The decision yet criticizes the arbitral
tribunal and includes a discussion on arbitrators’ ethics and the proper manner to handle
disclosures with regard to potential conflicts of interest. (1029) These committees ‘assumed the
role of Supreme Court judges whose task is to give policy guidelines or of educators who
dispense gratuitous advice’. (1030)

488. Where ad hoc committees agree with the decision of the tribunal they frequently confirm
or give a seal of approval to the interpretation of arbitral tribunals orto a consistent line
of cases, and expand on its reasons. A good example is the decision of the ad hoc committee in
the Azurix v. Argentina case with regard to the right of shareholders to claim for damages
indirectly suffered through measures directed at companies in which they hold shares.
Different tribunals had held that shareholders have a direct right to bring a claim before an
arbitral tribunal that is different from the right of the company. But the reasons given in almost
50 arbitral decisions were ambiguous and unsatisfactory. (1031) The Azurix committee
confirmed the jurisprudence constante and explained the reasoning in some 20 pages of its
decision by drawing an analogy between the shareholders’ action to claim for indirect
damages and the situation of some parties to contracts of insurance. (1032)

489. This expansive view of ad hoc committees’ powers would arguably not contribute to the
emergence of consistent arbitral solutions because ad hoc committees are not superior to
arbitral tribunals in the same way as appeal courts are superior to first instance courtsin
domestic legal systems. Annulment committees are ad hoc, their members change all the time,
and they are not entitled to create binding precedents or a binding jurisprudence. While it is
true that tribunals and ad hoc committees participate in the process of building consistent
solutions on an equal footing, arbitral tribunals have given precedence to the decisions of ad
hoc committees where the latter have annulled the solution in question. The claimant in
Burlington v. Ecuador argued that the decisions of ad hoc committees with regard to the
protection of shareholders by an umbrella clause were no superior to those of arbitral
tribunals. (1033) The CMS tribunal had allowed CMS, a minority shareholder in a company that
had signed an agreement with the Argentinean authorities, to claim for the breach of that
contract under the umbrella clause. The CMS ad hoc committee annulled the award because
the tribunal had failed to state the reasons why a shareholder should be allowed to claim
under a contract it had not signed. Burlington argued that it was allowed to claim for the
contract of its subsidiary on the basis of the reasoning of the CMS tribunal, and disregarded
the value of the decision of the ad hoc committee that had annulled that decision. The
Burlington tribunal disagreed. It held that:

Although counsel for the Claimant argued that ‘[a]d hoc committees are not inherently superior
to [a]rbitral [t]ribunals, whether in their composition or in their entitlement to create
jurisprudence’, one cannot disregard that the ICSID Convention entrusts ad hoc committees
with the power to annul awards and that this ad hoc Committee annulled this award on this
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very point. (1034)

490. But this is not necessarily the case with all decisions of ad hoc committees. Clear
examples are the conflicting decisions of the ad hoc committees in the cases Mitchell v. Congo

> and Malaysian Historical Salvors v. Malaysia in which they annulled the arbitral . awards for
opposing reasons. In Mitchell v. Congo, the ad hoc committee annulled the award because the
tribunal had not followed the so-called Salini test, whereas the ad hoc committee in Malaysian
Historical Salvors annulled the decision of the tribunal on the grounds that the tribunal had
followed the Salini test. (1035)

491. For all these reasons, despite the absence of an appeal mechanism in ICSID, ICSID ad hoc
committees intensify the dialogue among the members of the arbitral community on how to
decide.

[2] Appeal Mechanisms

492. There is a growing movement among arbitral institutions to provide for the making of
appeals. (1036) The Court of Arbitration for Sport (CAS) provides the best example: the CAS
Appeals Division hears appeals from a range of bodies that make first instance decisions, and
this accounts for approximately 90% of the CAS's caseload. (1037) The second paragraph of Rule
47 of the CAS Code provides that ‘[aln appeal may be filed with CAS against an award rendered
by CAS acting as a first instance tribunal if such appeal has been expressly provided by the
rules of the federation or sports-body concerned’. The CAS Appeals Division is entitled to
review the facts and the law relating to a first instance decision, and may replace the old
award by a new one or remit the matter to the original decision-maker. (1038) As it allows
appeals on questions of law, the CAS appeal mechanism has contributed to the formation of a
consistent case law of what has been called a lex sportiva. (1039) This lex sportiva includes
‘principles of sports law, such as the concepts of strict liability (in doping cases) and fairness'.
(1040)

493. Appeals mechanisms are not limited to the CAS, and since the beginning of the twenty-
first century arbitration institutions have been establishing appeal procedures. In 1999 the
Centre for Conflict Prevention and Resolution (CPR) issued its Rules for Arbitration Appeal
Procedure, which can apply to arbitrations whether or not they are administered by the CPR.

. These rules contain an opt-in annulment and appeal mechanism, arranged by the CPR, for
arbitral awards. The appeal/annulment procedure is limited to arbitrations conducted in the
US and, as such, it is based on the grounds for annulment provided under US law and the
appeal tribunal is chosen from a panel consisting of former US federal judges. (1041)

494, Appeal mechanisms also exist in the rules of other arbitral institutions. For instance, the
Rules of the Spanish Court of Arbitration as amended in 2011 include an opt-in internal appeal
mechanism. (1042) The second instance tribunal consists of three arbitrators who are
appointed by the Spanish Court of Arbitration. ‘The scope of the appeal permits the second
instance tribunal to engage in a full review of the merits, including if necessary the production
of new evidence, and render an amended or new award.’ (1043) Similarly, the Rules of the
European Court of Arbitration (ECA) provide for an internal appeal mechanism in international
arbitration. (1044) But the appeal mechanism does not work as an opt-in mechanism, since the
ECA Rules provide that any award issued under its Rules will be subject to a right of appeal to
an Appellate Arbitral Tribunal, unless the parties expressly agree to exclude this right. (1045)
The ECA Appellate Arbitral Tribunal is also permitted to perform a full review of the merits of
the first instance award. The ECA's ‘mission’ is to create a culture of arbitration and ‘to help
litigants, who look for alternative solutions, in a spirit of service to them above any other goal'.
(1046)

495. Except for the CAS appeal system, these appeal mechanisms remain somewhat
undeveloped. In contrast to CAS arbitrations, parties to commercial arbitrations rarely have
recourse to appeal mechanisms, preferring the finality of the award to its correctness. It has
been suggested that the CAS has been successful in providing an appeal mechanism that
departs from the principle of finality because the contractual relationship between parties to
CAS arbitrations is fundamentally different. (1047) Sport relationships are generally vertical
relationships between athletes and organizations and, unlike commercial arbitration; sports
arbitration is not truly consensual in nature. (1048)

[B] Administrative Control

496. Apart from the control mechanisms of arbitral institutions with regard to the appointment
and removal of arbitrators, which were discussed in §1.02, arbitral institutions may constrain
arbitral decision-making by two sorts of administrative control: first, they may exert
preliminary controls on jurisdiction (1) and, second, they may carry out a prospective scrutiny
of the arbitral award (2).

[1] Prima Facie Decisions on the Existence of jurisdiction

497. Some arbitration institutions decide at a preliminary stage whether an arbitration should
proceed. These decisions are administrative safeguards against putting into motion arbitral
procedures when there is no jurisdictional basis. (1049) Article 36(3) of the ICSID Convention, for
example, provides:
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The Secretary-General shall register the request unless he finds, on the basis of the information
contained in the request that the dispute is manifestly outside the jurisdiction of the Centre.
He shall forthwith notify the parties of registration or refusal to register.

498. Similarly, Article 6(4) of the 2012 ICC Rules of Arbitration provides:

In all cases referred to the Court under Article 6(3), the Court shall decide whether and to what
extent the arbitration shall proceed. The arbitration shall proceed if and to the extent that the
Court is prima facie satisfied that an arbitration agreement under the Rules may exist. In
particular:

(i) where there are more than two parties to the arbitration, the arbitration shall proceed
between those of the parties, including any additional parties joined pursuant to Article
7, with respect to which the Court is prima facie satisfied that an arbitration agreement
under the Rules that binds them all may exist; and

(ii) where claims pursuant to Article 9 are made under more than one arbitration agreement,
the arbitration shall proceed as to those claims with respect to which the Court is prima
facie satisfied (a) that the arbitration agreements under which those claims are made
may be compatible, and (b) that all parties to the arbitration may have agreed that those
claims can be determined together in a single arbitration.

The Court’s decision pursuant to Article 6(4) is without prejudice to the admissibility or merits
of any party’s plea or pleas.

499. Formal decisions to refuse registration of requests are not published. Schreuer explains
that, for ICSID arbitrations, ‘cases in which requests were not registered include lack of
consent to ICSID, the absence of a legal dispute, non-ratification of the Convention by the
investor's home State and the absence of an investment’. (1050) In the case of an arbitration
under the ICC Rules, registration of a request may be refused if there is a pathological
arbitration agreement, if a party is not a signatory or failed to consent to arbitration, or if the
claim is not covered by the arbitration agreement, is covered by an incompatible arbitration
agreement, or does not relate to the same economic transaction. (1051)

500. The decisions of arbitration institutions to register the request for arbitration or on the
existence of prima facie jurisdiction remain administrative, and the decision allowing the
arbitration to proceed does not bind the arbitral tribunal. (1052) Additionally, arbitration
institutions perform a prima facie review, and it is not likely that an arbitration institution
would refuse to register a request. (1053)

501. But no matter how limited the number of these cases may be, those administrative
decisions that refuse to register the request act as a filter that excludes cases, claimants or
claims which will not reach a jurisdictional decision by arbitrators. Article 6(5) of the ICC Rules
of 2012 states this clearly: ‘In all matters decided by the Court under Article 6(4), any decision
as to the jurisdiction of the arbitral tribunal, except as to the parties’ claims with respect to
which the Court decides that the arbitration cannot proceed, shall then be taken by the arbitral
tribunal itself (emphasis added). The only remedy for a party against whom an arbitration
institution has refused to register its request for arbitration or has ordered that the arbitration
should not continue is before the domestic courts. This remedy, however, is not a claim against
the arbitral institution, and domestic courts rarely disagree with the decisions of arbitration
institutions. (1054)

[2] Prospective Scrutiny of the Arbitral Award

502. Arbitral institutions increasingly exercise control over arbitral awards, including final,
partial and interim awards. (1055) The best example is the scrutiny of the draft of an

* arbitral award by the ICC, but this mechanism also exists in other arbitral institutions. (1056)
Article 33 of the ICC Arbitration Rules of 2012 provides:

Scrutiny of the Award by the Court

Before signing any award, the arbitral tribunal shall submit it in draft form to the Court. The
Court may lay down modifications as to the form of the award and, without affecting the
arbitral tribunal’s liberty of decision, may also draw its attention to points of substance. No
award shall be rendered by the arbitral tribunal until it has been approved by the Court as to
its form.

503. The main purpose of this control is to improve the quality of awards by identifying any
defects that could be used in an attempt to set aside an award or resist its enforcement. While
this control is mostly over questions of form, it also allows the ICC to draw attention to points of
substance. This form of control has been criticized because of the administrative character of
the Court and itsindependence. (1057) Domestic courts, however, have held that the control
exercised by the ICC Court over arbitral awards does not affect the independence of
arbitrators, nor does it change the arbitral institution’s administrative function. (1058) The
Tribunal de grande instance of Paris held in Société Lear v. ICC that the ICC only enjoys the
power to control the form and that any point on substance does not imply the exercise of
jurisdictional review by the ICC Court. (1059)

504. Notwithstanding this, Pierre Lalive has suggested that the ICC Court does much more than
lay down modifications of form of arbitral awards. (1060) He argues that the distinction
between form and substance is difficult to grasp and that the ICC uses this difficulty in its
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favour so as to extend its control to the substance of arbitral awards. (1061) This is evidenced
by the Secretariat’s Guide to ICC Arbitration which states that ‘[s]lcrutiny also improves the
award’s general accuracy, quality and persuasiveness'. (1062) Although the Court may not
require the arbitral tribunal to change the substance of the arbitral award, it may recommend
that the arbitral tribunal modifies a substantive aspect of its decision because the Court has
identified a problem such as a missing element in the decision, a weakness in the reasoning,
inconsistencies, a failure to deal with certain issues or claims, or a decision on claims or
issues not raised by the parties. (1063)

505. This feature of the ICC is seen as a positive one and as one of the ‘cornerstones’ of ICC
arbitration that is responsible for its success. (1064) Paulsson argues that:

The I1CC Court’s scrutiny of awards makes it easier for parties and the Court, knowing that
mistakes of ignorance may be averted, to accept arbitrators with little or no experience in
international cases. There is no question but that this factor enables the ICC to increase the
pool of prospective arbitrators, all the while holding true to its standards. (1065)

506. The scrutiny of the ICC is so fundamental for ICC arbitration that the parties cannot
derogate from it. (1066) In one case where an arbitration agreement excluded the ICC Court’s
scrutiny of the award, the Court decided that the clause was incompatible with the ICC Rules
and that the arbitration could not proceed. (1067) In 2010 the ICC Secretariat released a
checklist for ICC arbitrators that identifies a number of formal points that arbitral tribunals
should take into account before submitting their draft award for scrutiny. This checklist is sent
to arbitrators with the letter transmitting the case file to the arbitral tribunal. (1068) The
Secretariat’s Guide to ICC Arbitration states that the list is not exhaustive and that the Court
may raise other issues. (1069) Furthermore, the Guide states:

when deliberating on or drafting an arbitral award, an arbitral tribunal will contact the
Secretariat to enquire about the Court’s practice on certain issues or to seek the benefit of the
Court's experience {e.g. particularly on complex jurisdictional or procedural matters). Even the
most experienced international arbitrators will avail themselves of this source of knowledge
and practice from time to time and the Secretariat can act as a good sounding board, drawing
on the experience acquired from its vast caseload. (1070)

507. The review of the arbitral award by the ICC Court is made at one of its weekly committee
sessions or, if the case is complex or involves a state or state entity, at the Court’s monthly
plenary session. The Court may decide to approve the arbitral award, to approve it subject to
formal modifications and/or a consideration of the Court’'s comments on substance, or not to
approve it. In most cases, the Court approves arbitral awards subject to formal modifications
and/or a consideration of comments on substance. (1071) While comments on substance
would seem to be mere recommendations, if the arbitral tribunal does not agree with the
Court it needs to explain why. ‘Whether or not the Court accepts to withdraw such a comment
will depend on the circumstances of the case and the nature of the arbitral tribunal’s
explanation. If the Court feels strongly about the comment, there may be further dialogue
between the Secretariat and the arbitral tribunal.’ (1072)

508. Many other arbitration institutions do not have powers of scrutiny of the same type as the
ICC Court. Nevertheless, this does not mean that these arbitration institutions do not control or
somehow intervene in the drafting of the arbitral award. For instance, Article 64(e) of the WIPO
Arbitration Rules provides that ‘the tribunal may consult the Centre with regard to matters of
form, particularly to ensure the enforceability of the award’.

509. Arbitration institutions may also exercise an informal control or influence. The additional
opinion of Professor Dalhuisen in the decision of the ICSID annulment committee in the Vivendi
v. Argentina Il case is enlightening. (1073) Although the ICSID Secretariat does not have powers
of scrutiny in the manner of the ICC Court, the declarations and criticisms made by Dalhuisen
against the ICSID Secretariat evidence the existence of informal control mechanisms:

2. It is clear that the Secretariat wants to obtain for itself a greater role in the conduct of ICSID
cases and in the process also wants to involve itself in the drafting of the decisions. [...]

4. As a minimum, the Secretariat is keen to do the recitals, but as the recitals in this case also
show, by accommodating the Secretariat’s involvement, they are becoming longer and longer.
Todo it properly, choices need to be made and it is hardly the task of the Secretariat to make
them. What are the key facts and relevant arguments and how they should be presented in the
final decision or award is for Arbitrators or ad hoc Committee Members to select and decide.

[.]

9. In this case, the ICSID Secretariat even took the view that on its own initiative it could intervene
to ‘streamline’ the texts earlier agreed by the present ad hoc Committee and senior Secretariat
members approached individual Committee Members informally with a view to amending the
text. [...]

10. It is relevant in this connection to note that a practice appears to have developed in ICSID
whereby all communications, also those between the Chairman and ad hoc Committee
Members (or Arbitrators as the case may be) are conducted through the Secretariat [...].

16. Another idea seems to be that the Secretariat is the voice of a jurisprudence constante
which it isits task to advance and protect and which gives it an autonomous right of
intervention. [...]. (emphasis added)
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510. Dalhuisen criticized the role of the ICSID Secretariat for jeopardizing the independence of
the members of the annulment committee and the privacy and secrecy of their deliberations
and draft award. (1074) He further called on the ICSID Secretariat to clarify its role. (1075)

511. These controls - although to a very limited extent - also contribute to the emergence of
consistent arbitral decisions.
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