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V. Commentary on NAFTA Chaprer 11 501

The second paragraph is a three-year limitation period, which specifies thar an investor
et make a claim within three vears of having acquired, or within dhree years of the time
it should have ﬁ&ﬁ(luif’ELL kﬁnwiﬂlgﬂ of the bregch and |Hliﬂ%’]{?dgt‘ that the breach caused
[!,7:1'25 L l;l;'d.j LA ;igtﬂ .

ﬁ-:‘.c;t:plivt:l}f h'-iilll!'lt:,, Arucle 1116 pﬁu}s‘x many roles. First, and in combination with

Arvicles 1117 aned 1127, fe derosates From Barcefona Traction, the Troernacional Coure of
: o ,

Justice decision in which the court held that in the event a corporation is the injured
party, only the corporation’s home State can submit  claim on its behalf. 15 Article 1116
thus permis an investor 1o submit g claim for its loss or damage regardless of intervening
thers of corpotation ownership, Under Article 1116 an fnvestor should only be able wm
vecover dumage it suffers direcily; in order 1o recover for all damages done w i
twvestment an bvestor should Rle an Ardcle T1UT cladm. 15 i does so, however, then
the investor should nor be able 1o recover derw;uwe damages—those that cthe invesior
suffers by reason of the diminution in value of its investment—as the monies paid 1o the

ivvestrnent shonld fow through o the investor, The invesror would have ro demonserare
A SEpRErALe bresel x;xrt_lz-lm;i_gc::; 10 PeCiwer i:}irtﬁ:i]}i Te BTy thar the fvescor has the cholee
of dlaiming under Ardicle 1116 or 1117, or both.

Second, Arricle 1116 appears o permic claims by minoricy shareholders, and presum-
ably by muldple shareholders. Should a minority sharehalder submic a claim, it can be
consolidated with a claim broughe by the controlling shareholder under Aricle 1117
Arricle 1116 irself contains no consolidation provision; the assumption appears 1o be that
in the event minority shareholders wanred v submie claims ivis likely that the control-
ling sharehwolder weould submit a claim as well. Consolidation even in the absence of the
controlling shareholder would likely be possible under Article 1126 or the procedural
rigles upp]i:;ﬂ‘ﬂg tor the arbitrarion. This is clexrly sooin dhe case of the UNCITRAL rufes,
but would likely be possible ander the ICSITY Convention Arbitration Rules or under the
ICS1D f‘addjumm.l. Facility Rules.

Third, Ardcle 1116 requires thar the investor have standingchar it musc have

ulfered loss or damage.

Fourch, and relaredly, it requires thar the investor have been injured by reason of, or
arising out of, the breach. Stares Pardes have sought wo dismiss cases on jurisdicrional
prounds based on the argument that there was no damage, or thar there was no causal
connection beeween the alleged injury and the breach. One source of this argument is
Article 1116; others are Article 11 and Ardcle 1115,

Fifth, NAF'] 4w :~;r.:n:1dmg provisions have EIvEN rise 1 questions of the natonalivy of

the investor. One question is whether and how the continuous nationalicy rule, which
was developed in the context of diplomatic protection, applics to investor-State arbirra-
tion. '85 NAFTA requires that the injury be suffered by an investor of a Party and char the
claim be submirred by an investor of a Party, but says nothing abour whether thar starus
must be maintained chrough the darve of any award.18¢ A second nationality issue is
whether a dual navional of, for example, Mexico and che Unired Stares can maineain a
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