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Part llI: The Award, Chapter 16: The Award

16.1 Introduction

The ultimate mandate of a tribunal is to render a final and binding determination of the
dispute through a single award or through a series of awards. Such a determination can also
arise from an agreement between the parties where thisis given tribunal imprimatur as an
award. Thisis discussed in section 16.3.7 below.

It is important to distinguish between awards and other decisions of a tribunal. During the
course of proceedings, a tribunal will make many determinations that would not properly be
seen as awards. These include many of the procedural decisions or orders that frame the
course of the process. Rights and obligations in relation to such decisions differ significantly
from those in relation to an award. A tribunal needs to ensure that everything is done, both in
process and form, to lead to a final and enforceable result where awards are concerned. There
are a number of requirements. The first is that all members of a multi-person tribunal must
take part in the decision-making process and there must be appropriate deliberations.
Conversely, with many mere procedural matters, the chairperson is entitled to make decisions
alone. Where some procedural decisions are concerned, such as determining whether
confidentiality overrides document production obligations, a tribunal is even permitted to
invite an independent expert to review the material so that confidentiality is not inherently
breached by the evaluation itself. That delegation would not be possible if the decision was an
award, as there is no entitlement to delegate an adjudicatory function.

For an award to be effective, it must also follow certain processes and meet certain form
requirements, including signature, adequate reasoning and service. The award may be invalid
if these obligations are not met. Institutional scrutiny may also be a requirement for validity.
For example, in the ICC context, a determination that isin reality an award but which has not
been sent for scrutiny to the International Court of Arbitration, may be barred from
enforcement under Article V(1)(d) of the New York Convention by reason of not following the
agreed procedure as per the ICC Rules.

There are also important ramifications as well as requirements if a decision is by way of an
award. An award decision will give rise to res judicata effects as between the parties.
Entitlements to apply for annulment, requests for interpretation, correction or additional
awards, or challenges to enforcement, depend on the prior determination being an award.
Where a decision is an award, parties also undertake to carry out the award without delay and
waive any rights to other forms of recourse insofar as such waiver can validly be made. (1) Once
there is a final award, the tribunal's powers have also come to an end, save for any
interpretation, correction or addition functions.

Decisions other than awards do not require reasons and would not need to be scrutinised by an
institution. Procedural orders are generally not challengeable in the Seat of arbitration.
Procedural orders can still be challenged at the enforcement stage but not in and of
themselves. This is only possible if they involve procedural irregularities relating to something
that truly is an award. (2)

16.2 What Is an Award?

Because of the abovementioned implications of finality, challenge and enforceability, it is thus
important to determine when a decision of a tribunal truly constitutes an award. The
important question is to distinguish between a procedural ruling or determination on the one
hand and an award on the other. The description used by the tribunal will not be
determinative. A suggestion that a procedural decision would be an award iftermed so by the
tribunal was rejected in the drafting of the Model Law. (3) The cases suggest that one should
look at the ‘function and ... effect rather than the form or qualification ..." of the tribunal's
decision. A review court will thus look to the true nature of any decision reached. (4)

16.2.1 Substance versus Procedure

While the importance of the distinction between awards and other decisions is undoubted,
there is no simple test that has been uniformly accepted. Attempts to define the nature of an
award during the Model Law drafting were rejected, as there was no consensus on any
particular definition. (5) Nor was a definition included in the New York Convention.
Nevertheless, while there is no recognised definition, there is reasonable consensus as to the
key distinguishing features. This can be discerned from arbitral statutes, cases and
commentary. A number of Model Law countries have added definitions to their domestic
arbitral statutes. Some statutes define an award as ‘a decision of the arbitral tribunal on the
substance of the dispute and includes any interim, interlocutory or partial award’. (6) Arbitral
rules tend to refrain from defining awards, although the SIAC Rules are an exception and
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indicate that an award is ‘a decision of the Tribunal on the substance of the dispute ... (7)

Commentaries and cases have also attempted definitions. ‘Any decision which finally resolves
a substantive issue affecting the rights and obligations of the partiesis an award’. (8) To truly
be final it ‘must be final for all intents and purposes’. (9) An award decides all or part of a
dispute as opposed to deciding how the proceedings are to be arranged. (10) Another test is to
ask, does it settle a substantive issue between the parties? (11) Redfern and Hunter consider
that ‘the term “award” should be reserved for decisions that finally determine the substantive
issues with which they deal’. The term ‘award’ is applied by arbitral tribunals to characterise
their determination on any matter that may require judicial enforcement. (12) The Verbiese
case (13) considered a general arbitral award to be one which finally determines, in whole orin
part, the dispute referred, be it on the merits, on jurisdiction or on a procedural defence which
might lead the tribunal to terminate the proceedings. These formulations all distinguish
between awards that concern issues on the one hand, and procedural orders and directions
that are concerned with conduct of the arbitration on the other. (14) The essential difference is
not as to timing but as to nature. For example, a tribunal may make a preliminary award in
relation to jurisdiction or in relation to applicable law as one of its earliest determinations.
These are final determinations of one aspect of the dispute between the parties. (15)
Conversely, decisions whether to have an oral hearing or as to whether written witness
statements should be tendered are merely procedural.

While the reference to an award determining a substantive issue is commonly alluded to, one
of the problems in using this criterion relates to classification uncertainties under conflict of
laws. As noted throughout, different legal families characterise certain issues differently as
either substantive or procedural. This can impact upon the way they describe or characterise
awards, although ideally, this should not be a determinative factor in any definition. (16)
Poudret and Besson conclude ‘that an award on procedural matters can be defined asa
decision ruling on an issue which may entail, depending on the solution adopted by the
arbitral tribunal, the complete or partial end of the arbitral proceedings'’. The authors suggest
that ‘a procedural order deals with the conduct of the procedure and evidentiary measures,
and it has no impact on the possible termination of the arbitral proceedings’. (17) When
discussing procedural or substantive awards, Poudret and Besson use the term ‘procedural’
award to cover decisions as to admissibility or res judicata and substantive decisionsin
relation to standing, statutes of limitation and preclusion, all of which the authors believe
should be seen as awards. (18) Born argues for an even broader interpretation, suggesting that
interlocutory decisions on disputed issues should generally be regarded as awards where they
finally dispose of a request for relief by one of the parties by way of an application of legal
rules to a factual record. (19) On this basis, decisions for interim relief and disclosure should be
treated as awards. (20) He suggests that these decisions can be just as important as decisions

on the merits of the substantive issues and should be deserving of the New York
Convention's protection. While the efficiency argument is an important one, nevertheless, the
New York Convention is unlikely to have been intended to cover such matters. To see
provisional measures as automatically constituting awards would lead to some problematic
results. For example, two countries that had adopted the New York Convention and UNCITRAL
Model Law, where only one expressly accepted the interim measure modifications of the 2006
version of the Model Law, would both have provisional measures treated the same way from an
enforcement perspective unless a view was taken that the measure imposed was beyond the
tribunal's power.

As noted above, the description used by the tribunal is not determinative. In Publicis, part of a
claim in a joint-venture dispute was the failure to hand over certain tax records. One tribunal
member signed an ‘order’ which purported to be “for and on behalf of the arbitrators’ calling
for the tax information to be handed over. The direction was not complied with and
enforcement was sought, requiring consideration as to whether it constituted an enforceable
award. A US Court of Appeal considered that the order was in fact a final award on a particular
issue and was hence enforceable. (21) There has been criticism of Publicis by Pinsolle, (22) and
by Poudret and Besson (23) but the distinguishing fact is that the case was about a joint
venture with a substantive right to the documents. Decisions on substantive rights should
presumptively be awards. In Société Braspetro Oil Services Company (Brasoil), the Paris Court of
Appeal had to consider a tribunal's procedural order which held that allegations of fraud did
not justify an application to review a partial award. The court considered that such a
procedural order was in fact a partial award and should have been submitted to the ICC
International Court of Arbitration for scrutiny. Further, the failure to follow the institution's
rules was a violation of the tribunal's mandate and/or violated due process rights under
Article 1502(3) of the French New Code of Civil Procedure which is to similar effect.

Some situations may be difficult to classify, in part because of differences in view as to the
essential nature of awards. For example, what about a challenge to the independence of an
arbitrator where the tribunal itself makes the determination? Is a decision by a tribunal
whether to extend the time period for an award itself an award? Garry Born argues that a stay
of arbitration should be considered as an award. (24) In some cases, little may turn on how
decisions on the margin are classified.

16.2.2 Final Determinations

Even if the subject matter is one that is naturally dealt with in an award by reason of being a
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matter of substance, the determination must be a final decision on that issue ifitisto be
accepted as an award. (25) A final award is one which settles the dispute between the parties
and is enforceable in a court of law. (26) Beingfinal, it can be recognised, set aside, or refused
recognition. (27) The concept of finality also means that if the arbitration agreement provides
for a two-tiered or appellate mechanism, it might only be the second decision that has
sufficient finality to constitute an award. Alternatively, the initial decision could become final
once a time limit for triggering the second tier has expired. (28)

A number of courts in the US have taken differing views in both domestic and international
arbitration matters as to when an award is final. Most cases seem to be consistent with those of
supervisory courts in other jurisdictions, although some decisions have held atypically that a
complete answer to one aspect of a damages claim was not final while there were still other
damages elements remaining. (29)

The fact that an award connotes finality does not mean that it cannot be impacted upon by
later decisions of the tribunal. In Gulf Petro Trading Co v Nigerian National Petroleum Corp, (30)
a tribunal with the Seat in Geneva bifurcated proceedings and issued a partial award holding
the respondent to be liable, leaving quantum to be determined later. At a later stage,
respondent argued that claimant did not have standing. The final award accepted this
assertion, which in substance overrode the partial award. The final award was confirmed by a
Swiss supervisory court. The claimant nevertheless sought enforcement of the partial award or
alternatively sought to set aside or modify the final award and assess damages or compel the
respondent to arbitrate damages. A US court refused to interfere with the Swiss court's
findings. (31) The better view is that standing and liability were separate albeit related issues.
When the tribunal ruled on liability it was at a time when standing was not in issue, hence was
final asto its terms. There will often be situations where a later award overrides the
commercial effect of an earlier award. An example would be a later determination of a set-off
claim after a determination of primary liability that goods purchased had not been paid for. If
an arbitration is being run concurrently or ancillary to other proceedings, it may also be the
case that it can finally settle some issue, but not resolve the dispute. This would still be finality
as to the issue within arbitral jurisdiction.

An award will also be enforceable, but it cannot simply be concluded that any enforceable
decisions are necessarily awards. For example, a number of arbitral statutes allow for
enforcement of provisional measures, (32) which many see as distinct, although as noted
above, some argue that these constitute awards in any event. Some legal systems also allow for
enforcement of disclosure orders. (33)

16.2.3 Decisions on Jurisdiction

Under the general test of what constitutes an award, namely dealing finally with a matter of
substance or an issue in dispute, it might at first be thought that any decision on jurisdiction,
both positive and negative, would naturally satisfy the test. The situation is more complex and
there are some arguments to the contrary. It is important to distinguish between cases where a
tribunal or an institution merely agrees to proceed to a final award on the basis of a prima
facie belief that there is jurisdiction and those where actual decisions are made. For example,
where there is a challenge to jurisdiction in an ICC case, the court will make a preliminary
determination and will only allow a tribunal to be appointed where the matter is arguable.
Such a decision is obviously not a decision of the tribunal itself and cannot be seen as an
award. Similarly, if a tribunal considers jurisdiction as a preliminary matter and merely
concludes that there is a tenable argument to proceed but leaves a final determination to a
later date, it cannot be an award because the tribunal isindicating that it is still to make the
final determination.

Even where a tribunal purports to make a final determination for or against arbitral
jurisdiction the situation has still been open to some debate. Where a positive decision on
jurisdiction is taken, most would see this as an award. Nevertheless, Laurence Boo has noted
the unique treatment under the UNCITRAL Model Law which provides for judicial review under
Article 16(3) under specified time limits, rather than a right to challenge the decision as an
award under Article 34. (34) He, thus, questions whether it is properly treated as an award.
Redfern and Hunter still describe a partial decision on jurisdiction as an award
notwithstanding section 16 provisions. (35) Where a negative decision on jurisdiction is made,
Boo .4 asserts that such a ruling leaves all of the substantive claims unresolved, a view
accepted by the Singapore Court of Appeal in Persero. (36) The Court held that such a decision
cannot be an award, because it is, after all, a decision not to determine the substance of the
dispute.

In spite of these observations, it would be preferable to see both positive and negative
decisions on jurisdiction as awards. A negative decision on jurisdiction deals with every
substantive issue under the arbitration agreement. It is the final decision to the effect that the
claimant has no valid substantive claims in arbitration (or that the respondent has no valid
counterclaims or set-off rights in arbitration) as there was never a valid agreement to
arbitrate. While a positive decision on jurisdiction may have more limited challenge rights
under the UNCITRAL Model Law or similar lex arbitri, it should still have all of the other effects
of afinal award, including, applying as res judicata between the parties. (37) Poudret and
Besson consider awards on jurisdiction to be just that, but also note their specific nature
means that they can and must be challenged immediately under most arbitral statutes. (38)
Born sees both positive and negative jurisdictional decisions as awards. (39)
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16.2.4 Determinations other Than Awards

Any decision that is not intended to be binding would be contrary to the essential nature of an
award regardless of its title. Numerous rules make clear that an award shall be final and
binding as to an issue in dispute. Generally speaking, procedural determinations such as to
timing, whether there isto be a hearing, number of witnesses or production of documents are
not awards. A tribunal is not dealing with an issue in dispute and may always change a
procedural determination where later circumstances suggest this is appropriate. While mere
procedural decisions, therefore, cannot be enforced for that reason, in some cases a tribunal
may have separate power to ensure compliance with such determinations.

16.2.5 Classification and Due Process

As noted above, an important reason to distinguish between an award and other
determinationsis to identify the impact and rights and obligations that flow from each
kind of decision. The distinction is also important in terms of the proper behaviour of the
tribunal. If the tribunal has erred in its understanding of the essence of what it is deciding, it
may also have failed to follow necessary processes in support of its intended decision.

If a tribunal wrongly treats what should have been an award as a mere procedural
determination, it may fail to follow necessary form and content requirements of an award and
hence the determination may be ineffective. For example, if a chairperson alone made the
determination of what should have been treated as an award, there would be a failure of a
multi-person tribunal to engage in deliberations and take at least a majority decision. There
may also be a failure to provide an adequate opportunity for a party to argue the point, a
failure to provide adequate reasoning, a failure of a scrutiny obligation with an institution and
a failure of mandated form requirements.

16.3 Types of Award

Awards can be categorised in different ways although there is no clear consensus as to
typology. (40) Some civilian scholars see classification as important, although it remains the
case that to be properly treated as an award with all of the implications that flow, it needs to
meet the criteria discussed in section 16.2 above. Exact terminology thus is less important than
understanding the real nature of the determination made, which in turn can affect form and
content requirements, rights to challenge, future impacts of the decision on the parties such as
in relation to res judicata, and the ability of the tribunal or arbitral institution to review the
determination. (41) However, many statutes and rules specifically refer to different
terminology and these categories should be separately considered for that reason alone.

16.3.1 Final Awards

The term ‘final award’ is generally used to describe an award that resolves any outstanding
issues within the reference to arbitration. This might occur in a single award dealing with all
issues or in the last of a series of awards when the issues were dealt with sequentially. In part,
it is an unfortunate expression simply because the essential nature of any award involves a
final determination as to some issue at least, so all awards are final in that sense. Thus, in the
current context, the notion of a final award is not the same thing as an award that is final. (42)

Afinal award is one intended by an arbitrator to be the complete determination of every issue
submitted. (43) In deciding whether an arbitral award is final, it has been held that where a
substantive task remained for the arbitrator to perform, (44) where certain portions of the
parties' dispute remained unresolved, (45) and significant issues still need to be determined,
(46) an award cannot be final in the sense of being a complete award.

When used to refer to an award that is last in time, hence one that is dealing with all
outstanding issues, a number of implications flow. Subject to entitlements to interpret, add to,
or correct an award as identified in the arbitral rules or statute, the final award completes the
tribunal's mandate and renders it functus officio. (47) Because of these implications, a tribunal
should be wary of describing an award as the Final Award if there are any outstanding issues,
for example as to costs or interest. Another issue with final awards is that if the tribunal does
not cover everything required, the award might be attacked for failing to complete the
mandate and thus being infra petita. (48) At times such an award may nevertheless be validly
remitted to the tribunal for completion.

Arbitral statutes referring to final awards tend to use the phrase in the context of the last
award. (49) Article 32(1) of the UNCITRAL Model Law indicates that ‘the arbitral proceedings are
terminated by the final award’. Some also refer to the concept of finality as it pertains to
awards generally. For example, Article 19B of Singapore's International Arbitration Act
contemplates the finality of all awards by stating that ‘upon an award being made ... the
arbitral tribunal shall not vary, amend, correct, review, add to or revoke the award’. (50) Rule
14.1 of the CPR International Rules allows a tribunal to indicate in the award whether it views
the award as final for the purposes of any judicial proceedings. At times context will show that
a particular award is not final in the preclusive sense. For example, the AAA Class Arbitration
Rule 5 requires a tribunal to issue a ‘partial final award’ as to the class but indicates in Rule
5(e) that such an award may be altered or amended before a final award is rendered.
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16.3.2 Partial or Separate Awards

This sub-section and the following sub-sections deal respectively with partial, interim,
interlocutory and provisional awards. Judges and commentators may take differing views as to
how broadly these phrases should be interpreted. Some rules speak of ‘partial’ awards while
others speak of ‘separate’ awards. Many also refer to ‘interim’ awards, but these are discussed
separately in section 16.3.3 below because they typically deal with the conceptually discrete
topic of provisional measures.

It is important to understand whether phrases such as ‘partial’, ‘separate’ or ‘interim’ cover all
determinations such as in relation to jurisdiction, applicable law, admissibility of a claim or
counterclaim and liability in principle, as an arbitral statute will typically indicate when court
review may apply. A partial award is an award that is a final determination of an issue between
the parties where there are still outstanding issues to be determined. Alonso defines a partial
award as ‘an award that settles disputes between the parties but does not bring the arbitral
proceedings to an end’. (51)

Separate or partial awards are expressly permitted in several arbitration statutes (52) and also
in various institutional rules. (53) The power to issue partial or separate awards could also be
given by agreement of the parties. As discussed below, it is strongly arguable that it isan
inherent power in any event. Partial or separate awards may be made on a range of issues
including jurisdiction generally, questions of statute of limitations, applicable law, allegations
of breach, defences, quantum of damages or other relief, costs and interest.

Where the power to render partial or separate awards emanates from arbitral rules or a
statute, it will always be discretionary, subject to any agreement of the parties. Hence, a
tribunal can decide whether the circumstances make it appropriate to do so. The power is
certainly desirable as it gives the tribunal a chance to try and handle the proceedingsin the
most efficient manner possible, although there may be contrary considerations in some
circumstances. (54) In many cases, a partial award on one issue will make it easier for the
parties to settle the balance of their dispute. In other cases, a partial award will remove
uncertainty as to the way to best prepare the balance and will concentrate the parties'
attention on relevant matters. For example, once the applicable law is known, counsel knows
what law to research. Another example where a partial award would be useful would be
where there is an exclusion clause or a provision limiting the nature of damages available,
which itself is in contest, although that might at times lead to a final determination on the
merits.

Redfern and Hunter also note some dangers in partial awards. Parties may alter their cases
during the course of proceedings and a final partial award may be undesirably preclusive. A
tribunal must be very clear that there is no possibility that it would wish to reconsider a
decision in a partial award. Other concerns are the possibility of adversely affecting the
confidence of the party against whom the partial award is made. (55) There are also costs
involved in rendering a partial award. In some cases there might be duplicated costs flowing
from separate hearings for separate awards. Another disadvantage of partial or separate
awards is that because they are subject to annulment rights and may be subject to
enforcement proceedings, disputes about the validity of the partial award could lead to
delaysin the arbitral proceedings. As a matter of principle, annulment proceedings as to
partial awards or enforcement challenges do not require a halt in the arbitral proceedings,
hence they do not mandate undue delay. Nevertheless, in some circumstances, a tribunal
might feel that an adjournment is appropriate, in which case that might have been a factor to
be taken into account when first determining whether to render a partial award.

If there is neither agreement between the parties nor express or implied provisions in the lex
arbitri or arbitral rules, it has been doubted whether a power exists. (56) A contrary argument is
that unless there is an express reference in an ad hoc agreement to rendering ‘an’ award in the
singular, a grant of a mandate to arbitrate a dispute could be argued to encompass a power to
do so in stages where that is thought to be fair and efficient. That could be seen asan implied
term of the agreement to arbitrate in any event and/or an inherent adjudicatory power. Where
the UNCITRAL Model Law applies, it does not expressly refer to partial awards but the
entitlement to render such awards appears to have been intended by the drafters. (57) Lew,
Mistelis and Kroll argue that in the absence of an agreement, a partial award may still be
rendered where the tribunal considers it appropriate in the circumstances, citing a number of
arbitral decisions. (58) Poudret and Besson suggest that there is no doubt that when the
laws are silent, arbitrators can make interim, preliminary or partial awards unless the power
has been excluded by the parties. (59) The authors suggest that this is a result of the general
power to organise the proceedings. Nevertheless, because of the uncertainty, it is always
better to provide for an express power. (60) Attention should also be given to the scenarios
where the parties either demand a partial award on a particular issue or seek to bar a tribunal
from doing so. If only one party requests a partial award, the views of each should be obtained
before making a determination on this procedural question. (61)

An important question in the face of either a positive or negative agreement by the partiesis
whether a tribunal can ignore the parties' directions if it believes that it would be fair and/or
efficient to do so. This was discussed generally in sections 2.10.3 and 6.2.4 above. In the
specific context of partial or separate awards, the natural concern is that a failure to follow an
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agreement of the parties is a failure to follow the mandate and could hence lead to annulment
of the award. (62) However, ifthe parties' agreement comes after the tribunal has been
appointed, in appropriate circumstances the tribunal could legitimately say that it would not
be fair and reasonable to force it to make a partial determination. An example would be where
the tribunal concludes that subsequent evidence is needed to properly determine the issue
and that such evidence is not available within the time frame that the parties have set for the
partial award.

Redfern and Hunter suggest that where both parties agree that an interim award should be
made, this must be followed by the tribunal. (63) Subject to the above qualification as to
overriding autonomy, this makes sense, as at worst, the agreement may needlessly add
expense but in most cases, would be highly unlikely to ever have problems from a fairness
perspective. Poudret and Besson see the parties as also having a power to exclude the making
of partial or interim awards. (64) Conversely, if the parties seek to bar the tribunal from
rendering an initial award, it is suggested that a tribunal may still render a partial award on

jurisdiction or on the law applicable to the merits. (65) If the tribunal made a negative
decision on jurisdiction, this is obviously a final award in any event. However, notwithstanding
the above comments about overriding autonomy there seems no practical reason to make a
preliminary positive decision on jurisdiction where the parties have asked the tribunal not to
do so.

Where applicable law is concerned, even if the parties bar the tribunal from making a
determination, because it is desirable to indicate the tribunal's thinking on issues that would
affect efficiency, a tribunal that is convinced that a particular law should apply could at least
notify the parties of its thinking and invite the parties to consider any reasons why that would
not be so and make submissions accordingly at the earliest opportunity. If the parties are not
happy with the tribunal's view they can always come to a binding agreement on applicable
law.

Party agreement as to partial awards could arise from the outset but more typically this might
occur under a submission agreement, terms of reference or under an ad hoc agreement asto a
provisional timetable. Like any agreement of the parties, it can at times be ambiguous, which
can give rise to challenges at a later stage as to whether the tribunal has properly followed its
mandate and if so, what ramifications follow. For example, in the Sodifis case, a tribunal was
asked to successively determine jurisdiction, admissibility of claims and their merits. After
dealing with all in a sole award, a Paris Court of Appeal ruled that this was improper, although
that decision was itself overruled by the Cour de Cassation. (66) A decision not to make a
partial or separate award should not itself be challengeable as an award. (67)

There is also a question as to whether certain forms of preliminary determinations meet the
criteria to constitute an award. Poudret and Besson question whether an award simply
determining liability in principle would be a partial award or instead is merely a
determination of a preliminary issue upon which the outcome of the claim depends. (68) Born
describes partial decisions as ‘arbitral decisions concerning preliminary substantive issues’
(69) and considers that there must be some declaratory element to constitute an award. (70)
Differencesin view can also be complicated by the fact that some authors are only concerned
with whether the term ‘partial’ is appropriate, and not whether the determination is something
other than an award. (71) In some cases, if a tribunal is thought to have failed to cover
sufficient issuesin a partial award, it might be treated as less than a final determination and
hence not be enforceable. Even if the concern is not valid, the possibility of an enforcement
court taking a different view remains. The Philippines Supreme Court dealt with a partial
award that held that a call on a performance guarantee was unjustified. Nevertheless, because
the tribunal had not directed return of the proceeds, the Court chose not to enforce the partial
award. (72)

16.3.3 Interim or Interlocutory Awards and Provisional Measures

The term ‘interim award’ is particularly misleading, sometimes used synonymously with partial
awards, sometimes used to deal with a decision dealing with a key issue leading up to the
disposition of a claim without disposing of the claim itself and sometimes referring to
decisions in relation to provisional measures. It is thus difficult to identify their proper status
when the phrase is used in such distinct ways. Partly for this reason, different courts have taken
varying views as to whether such determinations can be subject to court application for
recognition or annulment. It should not be the terminology that matters in such circumstances.

This chapter discusses the different meanings separately, simply because of these ambiguities
and the potential for misclassification, including wrongly using the term ‘award’ in a
determination that is not final as to an issue in dispute. It suggests that the phrase ‘interim
award’ not be used unless mandated in an applicable statute or rules. Interim measures
should be described as such where permitted. Other awards should best be described as
‘partial’ awards if not final in time.

Nevertheless, some books, rules and cases appear to use the term ‘interim’ awards
synonymously with partial or provisional awards. (73) Others concentrate on the notion of
finality. A comparison of comments shows how confusion has arisen. The Working Group for the
UNCITRAL Model Law considered that an interim, interlocutory or provisional award was one
that does not definitively determine an issue that the tribunal has before it. (74) The JAMS
International Arbitration Rules allow a tribunal ‘to make interim, interlocutory, or partial final
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awards'. (75) It does not clarify whether the reference to ‘final’ is limited to partial awards
orisintended to relate to all awards of an interim, interlocutory or partial nature. (76) The
English Arbitration Act 1996 refrained from using the phrase ‘interim award’ which had been
included in the earlier version of the legislation. (77)

The conceptual difference between partial and interim awards was also addressed by an ICC
Working Party. The Working Party suggested that the term ‘interlocutory award’ should not be
used as it would cause confusion with procedural directions. The Working Party noted that
interim and partial awards are often used interchangeably. (78) It suggested that no valid
distinction could be made but that, for practical purposes, it used ‘interim award’' to mean any
award made prior to the last award in the case, and ‘partial award’ to mean a binding
determination on one or more (but not all) of the substantive issues. (79) Craig, Park and
Paulsson also suggest that partial awards be used for those which dispose of one or more
substantive claims while interim awards would in addition cover awards on jurisdiction or on
prejudicial questions. (80) There seems to be no reason to see this as a meaningful distinction.
A partial award on jurisdiction or on substantive law is still an award, so there would have to
be some merit in separately describing decisions on relief sought and decisions that are
necessary elements of such dispositive decisions. Furthermore, where jurisdiction is
concerned, a respondent's whole defence might only be as to jurisdiction and hence a decision
will be as toits claimed reliefin any event.

It has also been suggested that for clarity, ‘the term interim award should be limited to those
awards which do not settle a separate part of the proceedings finally'. (81) If that is the correct
definition, it naturally raises the question of whether such determinations are in fact awards.
(82) Some commentators suggest that a decision must deal with the claim itself and not merely
a subset or gateway issue to constitute an award. (83) The paradigm example would be an
interim measure granting certain relief pending the outcome of the hearing. The question of
whether these are truly awards or not will typically come up in the context of an attempt
to enforce a determination of that nature. In some countries, it is irrelevant whether a decision
on an interim measure constitutes an award or not as other provisions may indicate that they
may be executed and enforced as if they were final awards. (84)

Alonso questions whether determinations as to interim measures definitively decide any
dispute and hence whether they can be subject to annulment or enforcement proceedings.
Courts have differed on this question, in part because of differences in facts as to the nature of
the interim relief granted and in part, differences in their willingness to re-characterise the
determinations made. This might also be impacted upon by the view a court takes as to
whether it should be consciously aiding the practical utility of arbitration, which might
encourage a greater wish to enforce interim measures.

The balance of this section looks at the proper status of interim measures and whether these
should be seen as awards. Born argues in favour of such characterisation by reason that they
are final in that they dispose of a request for relief pending the conclusion of the arbitration;
they should be complied with and it is important for the efficacy of the arbitral process that
they be treated as awards. (85) There are contrary arguments that might prevail. While interim
measures may be final in relation to such requested relief, if the relief sought is only
temporary, then that argument should not be persuasive. Furthermore, there are many final
procedural determinations that satisfy the same test such as in relation to requests for
document production, but which are generally not treated as awards. Similarly, the fact that
interim decisions are meant to be complied with puts them no higher than document
production determinations. Describing them as different to ‘interlocutory arbitral decisions’
encompassing such things as liability and procedural timetables, brings together an unusual
array under that term. A decision on liability is somewhat fundamental to the outcome
between the parties. Atimetable is not. The argument as to efficacy seems an argument about
ends justifying means. Even assuming that arbitration requires meaningful interim measures of
protection, the proper approach is to have consensus on this or at least have particular
jurisdictions indicate what they wish to do on the issue. Modifications to the Model Law
expanding on interim measure powers could have dealt with enforceability directly if they
wished. Article 17H as included in the 2006 amendments to the UNCITRAL Model Law allows for
enforcement of interim measures at the Seat of arbitration. (86) An individual jurisdiction can
agree to enforce interim measure determinations. What is less desirable is an argument
based on general efficacy being the basis of inviting the New York Convention to apply to
determinations never intended.

Less clear are the implications of provisions in arbitral rules that expressly indicate that an
interim measure may be rendered in the form of an interim award. (87) Just as erroneous
classification by an arbitrator should not be determinative, if there is an inherent set of
featuresin the concept of an award, the same may be argued if misclassification is contained
in arbitral rules. Nevertheless, there may be a difference in that if parties have consented to
the rules, they have consented to the descriptor, which should be an acceptance of finality and
res judicata and may even be a waiver of a challenge to enforcement ifthat is required.

16.3.4 Provisional Awards and Determinations

As noted above, some arbitral statutes include reference to ‘interim’ or ‘interlocutory’ awards.
Tribunals will often describe a determination in relation to an application for interim
measures as a provisional award. In this book, such decisions are described as interim and
interlocutory and were discussed in the previous section. Note should also be taken of the

7
© 2017 Kluwer Law International. (All rights reserved). A Wolters Kluwer Company

CA367-007



English Arbitration Act 1996 which allows a tribunal to grant provisional relief if the parties
agree and generally refers to tribunal ‘orders’ as opposed to awards. (88) While the notion ofa
provisional award is accepted under some lex arbitri and rules, it is again an undesirable
descriptor as it is likely to confuse in terms of its implications. If it is not intended to be a final
resolution of an issue it should not be described as an award. (89) If it is intended to be final,
the term ‘provisional’ is misleading as its ordinary meaning conveys the impression that the
decision will be revisited in due course. Nevertheless, tribunals may continue to use such
descriptions from time to time, in which case the essential character of the decision may need
to be identified.

While the phrase ‘provisional award’ is seen as unfortunate, the notion of a provisional
determination capable of reconsideration can be perfectly acceptable. For example, a
tribunal might wish to make a provisional decision on a key issue such as jurisdiction. In doing
so a tribunal should carefully consider why it is necessary to make any form of determination,
what reasons to give for the determination and what indication to give to the parties as to their
involvement in the ensuing reconsideration in due course. For example, ifthere isa
preliminary challenge on jurisdiction, a tribunal can merely determine to consider the
jurisdictional and merits issues together and leave an award until that stage. It is not making a
preliminary determination that it has jurisdiction, but instead, is simply deciding to hear
both issues at the same time. In many cases this will be sensible, for example, if there isa
claim of lack of formation of the contract containing the arbitration clause where the tribunal
will need to consider the nature of the contract for both jurisdictional and merits purposes.
Conversely, if jurisdiction can be finally determined at an earlier stage, then it should normally
be done through a separate award.

In some cases, a tribunal may form a view that it would be worth giving careful consideration
to jurisdiction prior to deciding whether to hear all evidence on the merits. The parties may
even have agreed to a preliminary determination on jurisdiction. If in either circumstance the
tribunal believes that there is prima facie jurisdiction but wishes to revisit the issue after
further evidence, the reasoning provided should explain why the tribunal has formed that
view, why the tribunal is not able at that stage to form a definitive view, indicate what further
submissions if any on the issue are required from the parties and indicate when a final
determination will be made. If the tribunal provides too little in the way of direction, the
parties are not helped to know what needs to be done to resolve the issue. If the tribunal
provides too much in the way of the reasoning behind a prima facie jurisdictional decision, it
could appear to the ultimate loser that it has prejudged the final determination.

16.3.5 Default Awards

Another potentially misleading category is that of a default award. This term is used by some to
describe an award, (whether partial or final), rendered in proceedings where a party has failed
to appear or otherwise failed to take part in the proceedings. It is another misleading
descriptor simply because it is very different to default or summary judgments that are
permissible in some jurisdictions in litigation proceedings when a defendant does not
challenge the allegations made. It is certainly the case that a tribunal may render an award
notwithstanding the failure of appearance or involvement of a party. Thisis made clearin
virtually all rules (90) and statutes. (91) The power should also be considered to be inherent. If
the two parties agree to arbitrate and one subsequently breaches its implied duty of
cooperation, this should not interfere with the mandate previously granted.

Describing it as a ‘default award’ is misleading because in such circumstances, the tribunal
must proceed to fully decide the case. There is no possibility of summary judgment arising
simply from the failure to appear and respond. The tribunal must decide what evidence will be
called for, the degree to which it chooses to test it, make any necessary decisions as to
applicable law or jurisdiction and apply the appropriate burden and standards of proof to the
material before it.

There are particular procedural requirements that would be sensible where a tribunal intends
to render an award in such circumstances. These are discussed more fully in section 6.15. First,
a tribunal must ensure that the non-attending party is given adequate notice of every relevant
stage and an adequate opportunity to attend in the future, notwithstanding a failure to do so
in the past. As noted, the tribunal must also make a considered decision on the merits based
on the evidence and arguments before it. All would agree that it would be improper to merely
accept all of the contentions of the party in attendance, although it is less certain how active a
tribunal should be in challenging these. A tribunal will have to consider the extent to which it
will seek to challenge the evidence in lieu of the non-represented party. While there are some
differences in view as to the degree of intervention of a tribunal in such circumstances, many
commentators suggest that a tribunal should always consider questions of jurisdiction when
there is no one there to raise them. (92) This is expressly dealt with in the ICSID Arbitration
Rules. (93)

Where the award itself is concerned, it should be as well reasoned as any other award. In the
context of potential challenges, the reasoning in such circumstances may also help to show
that appropriate procedures have been followed.

16.3.6 Additional Awards

Most rules will allow a tribunal to provide an additional award to cover matters not previously
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dealt with. (94) The term ‘additional award’ is applied to follow-up awards after a final award
has been rendered. The typical case is where a tribunal has failed to address a key issue in its
final award. Such awards are discussed further in section 16.16 below, after discussion of
correction and interpretation powers. These raise similar questions as to entitlement, timing,
form, due process obligations and fee entitlements.

16.3.7 Settlement or Consent Agreements as Awards

If a settlement agreement is rendered as an award, it may be enforced as such. If instead itis a
mere contractual agreement, failure to comply would require an action for breach of contract.
(95) Settlement agreements rendered as awards can also be described as consent awards.
Many arbitral statutes and rules allow for settlements to be recorded in the form of an award.
(96)

Considering whether consent awards should be treated as awards mixes a conceptual question
with a question of practical utility. From the conceptual perspective, one could be disinclined
to see them as awards, not being a reasoned decision by an adjudicator selecting between
conflicting evidence and arguments. The practical perspective would wish to see the resolution
as having res judicata effect and, in most circumstances, having the support of enforcement
mechanisms. Other advantages of consent awards are that official imprimatur may make it
easier for certain parties to honour the settlement agreement. This may be so where a State is
involved, although if the State can agree to the settlement it can presumably agree to honour
it. While these may be desirable effects, as noted in the discussion of interim measures above,
itisimportant that the actions of the tribunal truly constitute an award in the sense of being
an appropriate determination of an issue. That is obviously difficult when the agreement has
been reached by the parties and not by a reasoned application of law to contested facts by
the tribunal itself. Another problem with seeing a settlement agreement as an award may arise
in States that require a dispute for arbitration to be valid. If there is a settlement prior to any
adjudicatory determination, there may no longer be a dispute. (97)

The view that a purported award without an independent adjudication on the merits by the
arbitrator is not in reality an award is not the accepted view. Nevertheless, the conceptual
perspective suggests that an arbitrator should give proper consideration to whether the
settlement agreement can be justified as a tenable conclusion of law in relation to the factual
record as presented. Where this may not be the case, a question then arises asto an
arbitrator's powers in such circumstances. This is discussed in the following sub-section.

Various rules and statutes allow a settlement agreement to be recorded as an award made by
consent. Many rules are to similar effect as Article 30(1) of the UNCITRAL Model Law, which
indicates that if ‘the parties settle the dispute, the arbitral tribunal shall terminate the
proceedings and, if requested by the parties and not objected to by the arbitral tribunal,
record the settlement in the form of an arbitral award on agreed terms’. Article 30(2) indicates
that such an award has the same status and effect as any other award on the merits of the case.
All such rules indicate that a tribunal has a right to decide whether to render such an
agreement as an award. The ICC Rules use the mandatory term ‘shall’ but still indicate thatitis
dependent on the tribunal agreeing to do so. (98) Article 14 of the UNCITRAL Model Law on
International Conciliation provides that ‘if the parties conclude an agreement settling a
dispute, that settlement agreement is binding and enforceable....’ Nevertheless it includes
bracketed language to indicate that the enacting State may describe the method of
enforcement.

A consent award still must meet all form requirements, save for the more controversial
question as to the duty to give reasons, given that there is no separate tribunal determination
in a consent award. The rules will typically indicate that an arbitral award in such
circumstances does not require reasons. (99) There might also be jurisdictional issues worthy of
consideration to ensure enforceability. For example, if the settlement goes beyond the ambit
of the original arbitration agreement or the request for arbitration, the settlement can itself be
argued to be an implied modification of that agreement allowing for a broader consent award.
When in doubt, the parties might need to expressly authorise the broader jurisdiction. Where
the parties purport to extend the agreement they cannot bind the arbitrators to accept this.
Redfern and Hunter also make the very sensible observation that even if the parties do not
wish to have a settlement agreement rendered into the form of an award, it makes sense to
promptly advise the tribunal of the settlement as a failure to do so could impact upon future
fee and expense obligations and possible entitlements to reimbursement. (100)

One impact of a settlement agreement is to bring to an end the tribunal's mandate. Because
the tribunal has a separate agreement with the parties, including as to fees, the settlement
agreement cannot adversely the affect the arbitrators' contractual entitlements. In some cases
this will be ambiguous and it is sensible to expressly cover the entitlement in the event of
settlement. (101) In some cases there may be a dispute between the parties as to whether a
settlement agreement has in fact been reached. In such circumstances a tribunal will need to
rule on that question as part of a jurisdictional analysis if a party's right to pursue arbitration
in the face of the alleged agreement is challenged. (102) If a particular arbitration is
settled and there are disputes as to whether a party is validly complying with the terms of the
settlement agreement, a new arbitration will need to be commenced. This is because the
settlement agreement is itself a new agreement alleged to have been breached. There may be
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a question as to whether it comes within the initial arbitration agreement. In some cases the
terms of the settlement agreement might be constructed in a way to allow immediate
enforcement of an award under the original arbitration, although disputes about compliance
with settlement may interfere with such a process.

16.3.8 Refusal to Adopt Settlement Agreements as Awards

The previous section noted that a question arises as to whether an arbitrator must always
render a settlement agreement as an award when the parties invite this outcome even if there
issimply a discretionary power to this end in all or most cases. The issue arises because of an
arbitrator's duty to complete the mandate, act commercially, and provide an award that is
justifiable both legally, factually and procedurally. Some assert that a tribunal should only
refuse to render a settlement agreement as an award in clearly problematic cases such as
fraud, corruption, and violation of statutory provisions, improper impact on third party or
public interests or unfair treatment of one of the parties. (103) This response would obviously
be recommended if the settlement agreement was illegal or otherwise was contrary to
international public policy. (104) However, an arbitrator would be unlikely to refuse to adopt a
settlement agreement on the basis of international public policy except in the most extreme
examples where all potential enforcement countries would respect the relevant articulation of
public policy. Poudret and Besson raise an important example of a settlement agreement that
isitself anti-competitive. (105) Another example is where it would violate a mandatory
provision of the law of the forum State. (106)

Hausmaninger suggests that the ‘ability of the arbitrator to oppose the recording of a
settlement in the form of an award arguably restricts the autonomy of the partiesin an
unjustifiable manner’. Nevertheless, he also acknowledges that an arbitrator arguably has a
right to refuse if the settlement terms ‘are in conflict with binding laws, public policy,
fundamental notions of fairness and justice, or in a case of suspected fraud or illicit
settlement’. (107) This implies at the least that a tribunal should consider whether the
settlement reached is tenable on the material already placed before the tribunal. Poudret and
Besson refer to a number of arbitral statutes and consider that they ‘do not oblige arbitrators
to review the contents of the settlement submitted for the record, but allow them to not
endorse abusive or illegal agreements’. (108)

The more challenging situation is where a tribunal simply cannot see any logical basis for it to
arrive at the result achieved by agreement if the dispute had proceeded to a binding
determination. For example, a respondent might concede liability when the tribunal thinks the
defence it raised is clearly applicable. This might also occur where a respondent concedes
that goods sold were not of merchantable quality after an expert tribunal has inspected them
and formed a view to the contrary. Even these two situations could lead to differing outcomes.
Atribunal could form the view that in the first example, the respondent has effectively waived
its defence and the settlement is otherwise consistent with the applicable law. In the second
scenario the conclusion is contrary to the factual situation as the tribunal sees it. Conversely,
that situation could also be looked at as one where the respondent has now conceded a fact to
the point where itis agreed and hence binding on the tribunal. Another example would be
where the damages claimed were excessive and without proof and where an ignorant
respondent agreed to pay too high a percentage on any reasonable view. There are some good
policy arguments in favour of an entitlement to refuse to render a settlement agreement as an
award in appropriate circumstances. Enforcement under the New York Convention is supported
because national legal systems are prepared to give appropriate deference to an adjudicated
determination by an arbitrator. If the result simply flows from an agreement of the parties, this
justification is somewhat removed. However, policy issues in arbitration can always be looked
at from consent as opposed to jurisdictional perspectives. From the perspective of consent,
parties that have expressly selected rules allowing for consent awards might argue that
they have agreed to settlements being mandated as awards and hence being available for
enforcement under the New York Convention. Conversely, it can be argued that they consented
to the tribunal retaining discretion in such circumstances.

Importantly, an arbitrator who refuses is not interfering with the settlement. The arbitrator is
simply refusing to give it the imprimatur of an award with the implications for enforcement or
future res judicata arguments that this entails. Where the parties have on-going business
relations, a tribunal might also not wish the decision to be treated as a guide to future
arrangements. A settlement agreement between the partiesis nevertheless a binding
agreement which could be sued on in its own right and which could be shown to be a waiver of
a right to bring other proceedings. If the parties are truly intent on such a settlement, there is
no reason why voluntary compliance should not be the norm. When a tribunal refuses to render
a settlement agreement as an award, it is also not questioning the reasonableness of the
settlement, which could take many factors into account, most importantly, the wish to find a
mutually agreeable solution without the transaction costs of an adjudicatory process. A
tribunal should still legitimately be able to say in some circumstances that it could not see
any reasoned way to come to that conclusion. Consider for example a case of an arbitration
agreement that allows an arbitrator to grant specific performance but not damages. The
proceedings are commenced and the parties settle for a sum of money. The tribunal simply
could not have rendered a reasoned award of this nature in the event of the dispute
proceeding and arguably could be entitled to refuse to render the settlement agreement as an
award for that reason alone, although it is arguable as above that the agreement is an implied
extension of the tribunal's remedy mandate.
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If a tribunal chooses to refuse to adopt a settlement agreement as an award there should be
no obligation to provide reasons. Giving reasons where the tribunal is troubled by the
settlement agreement could undermine the agreement itself.

Redfern and Hunter point to another issue that tribunals might need to be alert to. This is
where an arbitral process is being misused to hide a criminal purpose such as money
laundering. The authors refer to a situation where parties might try and disguise an unlawful
payment in the form of a consent award. The authors sensibly point out that where a tribunal
has any reasonable suspicion of such a motivation, the parties should be given an opportunity
to provide an explanation, after which the tribunal might terminate the proceedings or refuse
to allow a consent award. The authors make the apt observation that if the parties simply seek
an order for payment of money, they could effect this themselves with appropriate settlement
agreements and do not need an enforceable award. (109)

An alternative to a consent award is an express term in the settlement agreement that ifa
debtor defaults in required payments, the arbitration can be proceeded with under an
expedited time frame.

16.3.9 Foreign Awards

It isimportant to consider the distinction between notions of foreign, international or
domestic awards. For example, the UNCITRAL Model Law is concerned with ‘international’
commercial arbitration. The New York Convention is concerned with awards other than
domestic awards. (110) Some arbitral statutes seek to define the notion of a foreign award. (111)
Depending on the wording of enforcement provisions, an award must be foreign, non-domestic
or international for enforcement purposes. The key implication is that the New York Convention
is not available to support enforcement of awards in the Seat where rendered. Under the
Model Law, annulment and enforcement can be sought in that Seat but only for awards in
relation to ‘international’ commercial arbitration.

Because these questions impact upon enforceability, it is not surprising that some domestic
courts have taken different views as to the nature of international or foreign awards. (112) The
key test is to consider the place where the award is made and compare it to the place where
enforcement is sought, although some domestic courts have taken the view that an overseas
award dealing with two domestic parties on a local issue might not be properly seen as foreign.

16.3.10 Termination of Proceedings without an Award

In some cases, arbitral proceedings may be terminated without an award. For example, Article
32 of the UNCITRAL Model Law provides for the tribunal to issue an order terminating
proceedings when the claimant withdraws the claim unless the respondent objects ‘and the
arbitral tribunal recognises a legitimate interest on his part in obtaining a final settlement of
the dispute’; the parties agree on termination; or the tribunal finds that continuation ‘has for
any other reason become unnecessary or impossible ...’ (113) This is also reflected in some
arbitral rules. (114) The power to terminate should be seen as inherent, regardless of any
express provision in the rules. (115)

Where a claimant withdraws a claim, a respondent can typically ask for the proceedings to
continue in the hope of receiving an award in its favour, including a cost determination. Where
party agreement is concerned, this also covers cases where a tribunal refuses to render a
settlement agreement as a consent award.

16.4 Truncated Tribunals

As noted in Chapter5, it is important to consider the impact on award powers if an arbitrator
in a multi-person tribunal resigns, dies or refuses to cooperate. If an arbitrator resigns
improperly in order to frustrate the process, the first question is whether the relevant rules
indicate that a truncated tribunal may proceed or whether the arbitrator must be replaced. If
there is no guidance in the lex arbitri or the rules, there is a difference in view between those
who argue that the remaining arbitrators may continue as a truncated tribunal and those who
argue that the arbitrator who has resigned must be replaced. (116) This is discussed in section
5.16. There is also the question of majority deliberations and voting if an arbitrator refuses to
either cooperate or resign. This is dealt with in section 16.7 below.

16.5 Time Limits

A number of European systems provide for time limits in their lex arbitri as to when an award
must be rendered. (117) Most other arbitral statutes generally do not impose time limits on the
rendering of awards. Where time limits are contained in arbitration statutes, these are not
considered mandatory rules, so they can be waived or modified by the parties. An agreement
to rules that allow for extensions will ordinarily be seen as an implied variation or waiver. (118)
In some cases the parties may impose time limits in their arbitration agreement, although this
is not common, particularly as it would be hard to define an optimal time for all future
disputes. If the parties impose time limits in their arbitration agreement, a tribunal should
obviously comply or should seek an agreed extension where it would be impossible or
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undesirable to meet the deadline.

There are also no time limits in most institutional rules. One reason why most rules do not
impose limits is to support the right of a tribunal to withhold the award pending payment of
the fees. (119) Another is the concern that a failure to meet the time limit can have problematic
ramifications for jurisdiction. The ICC Rules are one of a number of exceptions. (120) Article 30
of the ICC Rules 2012 indicates that the tribunal must render its final award within six months
from the date of the last signature by the tribunal or the parties of the terms of reference or,

° where Article 23(3) applies, the date of the Secretariat's notification to the tribunal of
approval of those terms by the Court. The award is considered ‘rendered’ on the date the
arbitrators or a majority of them sign the award. That time period must also include scrutiny
and approval of the draft award by the Court. Some rules include special time limits in their
expedited procedure rules. (121) The ICC Court may extend the time limit pursuant to a
reasonable request from the tribunal or on its own initiative if it is necessary to do so. (122)
Notwithstanding the strict language of the ICC Rules, the time limit is typically extended. The
ICC will typically grant three-month extensions, six-months where there are convincing reasons
presented by the arbitrator and twelve months in exceptional cases where the arbitrators and
parties concur with reasons. (123) Where ICC arbitration is concerned, a tribunal should always
be aware of the time limits and seek necessary extensions, notwithstanding Secretariat and
court practice to manage this and grant extensions without a specific request of the tribunal.

There are advantages and disadvantages of either institutional rules or the parties imposing
time limits on a tribunal. Where these are realistic and known in advance, only arbitrators able
to comply should accept appointment. The parties can plan accordingly where there are
known time limits. This can be particularly important when one or both parties would have
significant cash flow concerns if a prompt decision is not rendered. Uncertainty in significant
cases can also impact on other commercial activities or attitudes of investors on public stock
exchanges. Conversely, too tight a deadline can impact on the quality of the submissions and
deliberations. If they can be extended, this raises other policy questions as to when this should
occur and how easy it should be for a successful request to be made. Time limits that are
habitually extended may have little value. As Alonso suggests, ‘there is no better target than
one that can really be met'. (124) There is also a significant difference in practice between an
overall time limit from commencement of the process or from some later stage such as
drafting terms of reference and instead, a discrete time limit for the rendering of an award
after the close of proceedings. Where a total time period involves the proceedings themselves,
there isthen a need to consider how to deal with behaviour by a party that may appear to
frustrate the process. Extreme cases are easy to deal with, but in many instances, a party will
raise tenable arguments as to why it needs more time than has been allocated.

Whether via statute rules or party agreement, if a tribunal fails to meet a designated deadline
there is then the question as to whether it is still entitled to render a binding award. A failure
to comply or to have an agreed extension could pose challenges for enforcement. Some courts
might hold that consent was limited to being bound by an award rendered within the
time limit and hence no later award is possible, the tribunal being functus officio. Other courts
might hold that the obligation was not mandatory but merely hortatory. (125) Because a
tribunal cannot know in advance, the scenario should not be allowed to arise without some
agreed mechanism.

If an arbitrator is approached to take on a case where there is an express time limit without an
extension mechanism, this should be raised with the parties at the appointment stage, ideally
granting the tribunal a power to extend. Another possibility would be for the tribunal to clarify
that the declaratory award itself could be rendered within the time period but the reasoned
award provided at a later stage. Such options should always occur with the consent of the
parties.

16.6 Process of Deliberations and Decision-Making

16.6.1 The Requirements to Deliberate for Multi-member Tribunals

A reasoned award must be a considered one. Where a multi-member tribunal is concerned,
this involves the need for deliberations between the tribunal members. The duty to complete
the mandate also includes a duty to participate in the deliberations. This should apply equally
to partial awards as well as to final awards. National legal systems might expressly require all
the arbitrators to take an active part in the deliberations. Even without such a requirement in
the national law, the Swiss Federal Supreme Court has stated that the deliberations are
‘essential’, as it is an ‘unwritten rule of international public policy applicable inall
international arbitrations'. (126) Alonso suggests there are four subsidiary obligations in the
requirement to deliberate: an obligation to fix a date to commence deliberations, an
obligation to organise them, an obligation to participate and an obligation to deliberate on all
key questions. (127)

While there is a duty, consideration needs to be given to cases where that duty is breached. If
an arbitrator refuses to take part, the better view is that the majority can render a valid
award. (128) Most institutional rules other than the ICC Rules expressly allow the majority to
continue notwithstanding a recalcitrant arbitrator. This is discussed further in section 16.7.

16.6.2 Timing of Deliberations
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Fixing a time to commence deliberations and determining the appropriate time frame for
their completion involves a balance between the need for expediency and the need for an
appropriate consideration of all of the issues. (129) That will in turn depend on such factors as
complexity, geographical location of arbitrators, how familiar the tribunal was with all
materials at the time of the hearings and how important review of transcripts may be to the
ultimate determinations. Timing will also be affected if the tribunal calls for post-hearing
submissions. To the extent that an arbitrator has any doubt as to the nature of the arguments
or evidence, there would also be a duty to clarify this prior to the close of proceedings. (130)

It is desirable that deliberations as to witness veracity occur as soon as possible after the
hearing while recollections are vivid. To the extent that there will be any delay, arbitrators
need to make detailed file notes that will help jog their memory. Karl-Heinz Bockstiegel has
suggested that witness photographs and even videotaping of witness testimony may be
desirable in appropriate cases. Problems can typically arise in larger cases not only because
of the fact that leading arbitrators have busy schedules but also because parties typically
want one or two rounds of post-hearing briefs. David Rivkin argues strongly that tribunals
should take no longer than three months to issue an award given that it is appropriate to do so
as close as possible to when they have a full memory of the hearing and understanding of the
material they reviewed prior to that event. If counsel had to work to tight schedules, so too
should the tribunal.

16.6.3 The Deliberative Process and Control by the Chair

There is as much a need for proactive management of the award stage as there is of the pre-
award procedures. (131) The chair should manage the stages of deliberation, preparation
of drafts, reviewing drafts, revisions, finalisation, signature and service. It makes sense to
allocate time periods where all tribunal members are needed for any of these steps at the
same time as designating hearing times otherwise delays are only to be anticipated for busy
arbitrators trying to coordinate their spare time.

Where a multi-member tribunal is concerned, the tribunal chair will typically manage the
process of deliberations, although it is also suggested that decisions as to how deliberations
will occur can be taken by a majority of arbitrators. In each case this would obviously be
subject to obligations of reasonableness and fair treatment of all of the arbitrators concerned.
(132) A chairperson might distribute an agenda or list of topics or questions for discussion prior
to the commencement of the deliberations. The chairperson might also draft a short note of
the issues, or circulate a draft or drafts of an award as prepared by various members. Poudret
and Besson have suggested as one option, separating consideration of the facts and legal
issues, with submission of a written draft of the facts, then oral discussion of these, then oral
deliberation of the issues in dispute and circulation of a draft reflecting such deliberations.
(133)

The early discussion might indicate which matters the members agree upon, where there is
disagreement and the key reasons for such disagreement. It would then be important to
consider the proper order of dealing with the various matters. An experienced chair might be
concerned to order the issues to promote efficiency so that a unanimous view on one matter
may have necessary implications and save time for other outstanding issues. An alternative
approach isto try and promote the greatest harmony and willingness to work towards a
majority view and select an order that is thought to best promote this. It is sometimes
desirable to change the order of discussion of each topic. Psychological studies show that the
last person in a group who has a different view to preceding speakers will often feel
intimidated and reluctant to speak out about their honest belief. Shifting the order so that
they can sometimes speak first ensures that tribunal members feel that their views are equally
important. In many cases, a chairperson might prefer to hear the views of other members
before venturing their own opinion. Other chairpersons may prefer to have greater control and
present their opinions at the outset, seeing where the fellow arbitrators agree or disagree.

An important question is the appropriate time to be devoted to deliberations and the
willingness of a majority to accommodate minority arbitrators' reasonable time frames for
debate. There is a range of permutations and the only overriding criterion is that arbitrators
must behave reasonably. Each must be given an appropriate opportunity to engage in
meaningful deliberations. A minority arbitrator must be heard by a majority predisposed to a
particular view and given an opportunity to try to change their minds. However, a minority
arbitrator cannot unduly delay finalisation of the award by asserting an on-going
entitlement to do so. Where the tribunal are not all in clear agreement on key issues,
particular skills are needed by the chair in balancing fairness and efficiency, fairness in terms
of giving each member an opportunity to present their arguments to the best of their ability
and to alter the views of other members, and efficiency in ensuring that no more time is
devoted than is reasonably appropriate. The time to call it a day is when further discussion is
fruitless. The position is particularly challenging as the chairperson has a legitimate
entitlement to present his or her own view to the best of their ability and at the same time, a
duty to make other members feel comfortable in presenting conflicting views.

At times the chair may need to consider how to deal with pathological behaviour of a co-
arbitrator. One pathological tactic is to seek to resign at a late stage to frustrate the
deliberations. Most rules allow for truncated tribunals in such circumstances. At times a
tribunal chair will also need to deal with unreasonable advocacy by a party-appointed
arbitrator. Another problem arises if a member simply refuses to take part in the deliberations
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with a view to deliberately delaying the decision-making process. As long as the chair sets a
reasonable time for deliberation, a majority should be able to proceed in such circumstances.
If the remaining arbitrators intend to deliberate in the absence of the recalcitrant member, it
is preferable that the parties be advised so that the person might be removed as a member or
otherwise encouraged to participate. (134) Even if a party-appointed arbitrator displays no
willingness to properly participate, every opportunity should be given for that person to do so
including proper invitation to every meeting, offers to accommodate schedules to their
reasonable request and provision of draft documents including the award. The important thing
is to show that the person had the opportunity to participate even if this was not availed of. It
also makes sense to keep careful records of the invitations made to the recalcitrant arbitrator
to participate. This may help in the event of future challenges.

If the tribunal relationship is suboptimal, a chair might best conduct deliberations in a formal
manner with written records. (135) A particularly sensitive situation arises if one arbitrator
believes there is some unethical behaviour on the part of a fellow arbitrator. The better view is
that such matters should first be raised amongst the arbitrators themselves and if necessary
with an applicable institution. Only as a last resort should an arbitrator communicate with one
of the parties to raise such misgivings. (136)

16.6.4 Must There Be Oral Deliberations?

While the norm in multi-member tribunals is to at least begin to deliberate orally after the
conclusion of the hearing where one is held, this is not a requirement. Furthermore, even where
a tribunal sets aside some time after the conclusion of the hearing to discuss the matter, often
there will be no clear agreement at that stage.

The Swiss Federal Supreme Court has considered that all that is required is that each
arbitrator be allowed to submit his or her opinion and comment on the views of others.
Deliberations can simply involve consideration of written award proposals presented by other
members. (137) Deliberations must involve consideration of the reasons as well as the ultimate
decision and relief awarded. In many cases each member isinvited to draft a particular part of
the award or present suggestions for consideration by fellow members.

There are many reasons why some meaningful oral deliberations are to be preferred, however.
Itis generally desirable to have a discussion, as debating differences in view is much more
efficiently conducted orally than in an exchange of emails. It is much easier to develop an
emerging view when persons can engage in a dynamic discussion. It is also easier to present
preliminary thoughts absent a definitive conclusion as a first step, then invite each to reflect
again on the plurality of views in indicating their likely ultimate conclusions. In this way it is
easier for one member to question another as to the reasons for differences or pose questions
the answers to which would help clarify the views of an undecided member. However, oral
discussions mean that the person speaking first has to present their views without hearing the
opinions of others. This would not be the case where tribunal members simultaneously present
their views in writing.

In complex matters, the norm is to combine some oral deliberations with an on-going written
procedure, perhaps with a final teleconference to resolve any outstanding matters. Often the
deliberations will simply flow from prior discussions between tribunal members as the hearing
evolves. The members might have informally discussed what they felt the key issues were and
which testimony would prove to be crucial and which questions needed particular answers.
Such informal discussions can be the background to directions to the parties towards the
matters of greatest remaining uncertainty for the tribunal. At other times the interpersonal
discussions between tribunal members can be highly influential in terms of the ultimate
deliberations.

16.6.5 Place of Deliberations

There is no requirement that deliberations occur in the Seat of the arbitration. At times, oral
deliberations may occur wherever tribunal members are meeting on another occasion, such as
at an international conference. With the ability of video conferencing or telephone
conferences, oral discussions can now also occur in a number of forms.

16.6.6 Deliberations, Queries and New Evidence

While various statutes and rules indicate that once proceedings are closed, parties cannot
introduce new material or arguments, the tribunal itself is generally not limited and may even
seek further information or clarification from the parties during its deliberations. Due process
should suggest that it should seek to do so where it is unclear as to any key matter, but it
should also consider whether further submissions from each party would be necessary. (138)

16.6.7 Confidentiality of Deliberations

While the full ambit of confidentiality norms in arbitration is controversial and has not seen
uniform consensus amongst a range of jurisdictions, virtually all agree that the tribunal's
deliberations should remain confidential. (139) This is enshrined in Rule 9 of the IBA Rules of
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Ethics for International Arbitrators:

The deliberations of the arbitral tribunal, and the contents of the award itself, remain
confidential in perpetuity unless the parties release the arbitrators from this obligation. An
arbitrator should not participate in, or give any information for the purpose of assistance in,
any proceedings to consider the award unless, exceptionally, he considers it his duty to
disclose any material misconduct or fraud on the part of his fellow arbitrators.

Obviously the Ethical Rule cannot override a mandatory provision of some court procedure
that makes an arbitrator compellable in challenge proceedings.

The justification for the prima facie norm of confidentiality is that thisis an inherent aspect of
the adjudicatory function and one that supports its optimal exercise. It has been suggested,
‘that secrecy of deliberations is essential if the deliberation is to produce a true discussion
and argument and not become a mere exchange of cautiously expressed and selected views'.
(140) An additional reason is that such confidentiality ‘is intended to ensure that each
arbitrator is able to exercise his or her independent judgment in a collegial context free of any
outside influence’. (141) Karrer suggests that confidentiality over deliberations aims to protect
the serenity of the tribunal and the freedom of expression. (142) Secrecy is important to allow
for a robust exchange of views, changes of opinion and compromise to form a majority. Lack of
secrecy would be a strong incentive for party-appointed arbitrators to adopt a more
persuasive approach in favour of their appointing party lest that party feels aggrieved. A
further reason to support confidentiality of deliberations is to minimise spurious annulment or
enforcement challenges based on matters raised in deliberations or differences between the
deliberations and the final award. Improper disclosure of the nature of the deliberations could
be a basis for a challenge as to independence. (143)

Confidentiality has implications for the right to dissent as a dissenting opinion can naturally
divulge differences. Some even assert that dissenting opinions should not be permitted for this
very reason. At the very least, it is important that any permitted dissent only deals with the
express reasoning in the majority award and articulates contrary views without divulging the
deliberations themselves. Dissenting opinions are discussed further in section 16.7.1.

Confidentiality also has implications for third parties from whom the tribunal seeks assistance.
Because the deliberations are private and confidential, no other person should be allowed to
be present. This should be so even if the parties have agreed on a tribunal secretary unless this
is expressly agreed to by the parties. This principle should not prevent the tribunal from asking
the secretary to undertake certain forms of assistance or for the tribunal to ask further
questions of the parties or seek advice from a tribunal-appointed expert. As noted in section
12.13.3, inviting a tribunal-appointed expert to vet a draft award to check for errors in scientific
terminology does not offend against the obligation to keep deliberations to tribunal members
alone. Scrutiny of the draft award is not the same as scrutiny of deliberations.

A controversial recent decision in the Amsterdam Court of Appeal arose in the Knowsley case
where the court directed that the tribunal secretary's notes should be disclosed. The decision
was overturned by the Supreme Court. (144) The case dealt with a particular provision in the
Dutch Code of Civil Procedure entitling persons with a legitimate interest to request disclosure
of documents or records relating to legal relationships in which they are a party, in this
case the argued relationship between a party and the tribunal. The case was concerned with
notes generally and not particularly with notes as to deliberations.

16.6.8 Institutional Scrutiny and Further Deliberations

Where there is institutional scrutiny, such as is the case with the ICC International Court of
Arbitration, substantive comments might expressly or impliedly call for further deliberation by
the tribunal. (145) This would be the case with matters of substance, although the chairperson
alone could no doubt correct a mere typographical error. (146) The same may be so where a
draft dissenting opinion causes further reflection by the majority.

16.6.9 Challenges as to Adequacy of Deliberations

While the deliberations are confidential, at times a tribunal member may breach this
obligation and warn a party of the direction of the discussions. In other cases, an arbitrator
may allege that he or she was denied an adequate opportunity to engage in the deliberations.
Each arbitrator must be given a reasonable opportunity to have their views heard and
considered by fellow arbitrators. A failure to afford such an opportunity would be a
fundamental procedural error.

Supervising courts will be loath to entertain or at least accept such arguments, although such
claims are always possible. (147) While deliberations are secret, if a challenge is made and the
arbitrators are asked to give evidence, confidentiality is obviously breached. (148) The issues
are not without controversy. In the CMEA case, all arbitrators were forced to give evidence in
the Swedish court proceedings. (149) Poudret and Besson criticise the view of the Svea Court of
Appeal that arbitrators should be treated as witnesses of fact and made to testify about their
arbitral proceedings. (150) Whether they may be compelled to give evidence will depend on
the law of the supervising court and the extra-territorial reach of that law. How an arbitrator
will choose to behave may depend on an amalgam of express 4™ provisions in the law and
general principles of confidentiality. If the supervising court seeking tribunal evidence isin a
Seat selected by the parties, the duty to divulge can be traced to both party consent and the
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jurisdictional basis of the tribunals powers and duties. While an arbitrator should be reluctant
to divulge information without compulsion, extreme situations are more complex. Most agree

that there would be a duty to disclose gross breaches of propriety by fellow arbitrators. Yet an
arbitrator wishing to disrupt the process can easily abuse such a power with false accusations
if it was too readily afforded.

16.7 Majority Decisions

It is important for arbitral statutes and rules to give guidance as to whether unanimity is
required and if not, how to deal with a range of situations where a multi-person tribunal does
not reach consensus. While majority voting is generally allowed, this is separate to the
obligation to first deliberate and attempt a consensus position. (151) Arbitral statutes and
rules will generally allow for majority awards. (152) A majority opinion is also generally
permitted if one arbitrator simply refuses to take part in the deliberations or in any vote. (153)
Such provisions are generally not mandatory, hence parties could in theory agree to a
requirement of a unanimous decision. In most cases this would be undesirable, as it would
grant each arbitrator in a multi-person tribunal an effective veto power. Nevertheless, in some
cases parties might wish to maintain the commercial status quo unless there was a unanimous
view to the contrary.

Some situations are particularly complex even if majority voting is permitted and the chair is
not given a determinative vote as is sometimes the case. One complex situation is where three
tribunal members all have distinct views. This will typically occur on quantum questions. It is
entirely conceivable that there may be no majority view in favour of any form of relief between
a three-person tribunal. Consider, for example, a claim in damages for failure to pay for
services. The claimant argues that there was a valid contract concluded or, alternatively, that
there is an entitlement based on a restitutionary principle such as unjust enrichment or
quantum meruit. One tribunal member might uphold the claimant's findings on contract alone.
A second member might uphold the claimant's findings on quantum meruit alone. The
third member might reject the claimant's submissions entirely. A majority has found in favour
of the claimant but there is a majority against each legal argument. Does the claimant deserve
to win? Is there any obligation on the tribunal to reconsider its position? Legal systems may
differ on these questions and arbitral rules and statutes give no guidance. Alonso notes the
position in relation to Article 16 of the ICSID Arbitration Rules that if a proposal fails to achieve
a majority it should fail. (154) This still depends on what is considered to constitute a
‘proposal’. Absent any directive, the better view should be that if the majority considered that
the claimant deserved to succeed, albeit for differing reasons, then this should arise if there is
a consensus on quantum, even if only a consensus as to the minimum entitlement.

Some statutes and rules allow for a definitive award by the chairperson in circumstances
where no majority exists. (155) Where the chairperson has the right to make a determination
absent a majority view, it is thus possible that both co-arbitrators would dissent. (156) A further
alternative approach is to require the chair to select among the differing positions of co-
arbitrators. This may be a problem in that each of those views may have been disapproved of
by the chairperson. (157) Fouchard suggests that there may be a transnational norm of public
policy supporting such a chairperson's casting vote, (158) but Poudret and Besson point to the
diversity of rules as a countering argument. (159) Alonso suggests that allowing the chairperson
to make the decision if a majority is not obtained prevents deadlocks and protects the
effectiveness of the arbitration proceedings. (160) While such a rule ensures that there will be
no deadlock, it has important implications for the power of the chairperson and their ability to
sway others to their views in deliberations. (161) A unilateral deadlock power may impact even
sub-consciously upon the entire deliberations and not simply operate as a residual power.

One interpretative question concerns the ambit of a chairperson's powers if there isan
agreement on some matters but not others. (162) Poudret and Besson suggest that unless the
questions are necessarily linked, there ought to be a vote on each separate issue and that the
chairperson should only exercise a casting vote when it is unavoidable. (163) In other cases,
statutes and rules might require a majority decision. An abstention should be seenasa
negative vote. (164) If there is no apparent majority position where a majority is required, the
preferable view is that the duty to complete the mandate involves a duty to continue
deliberations to try to form a majority. (165) Hausmaninger thus suggests that where there are
three different legal opinions, arbitrators might arguably be under a duty to find a
compromise. (166) A contrary argument would be that they have deliberated fully and the only
question is where the majority opinion isin such circumstances. Once again there are
advantages and disadvantages of any such obligation. The disadvantage is that some
arbitrators may feel a need to reach a compromise that in their view could simply not be
reached by any reasonable adjudicatory thought process. If they then provide honest reasons
for their concurrence with the majority, that might even lead to challenges to the award on the
basis that there is no true majority for a particular declaratory finding. (167)

There also needs to be some mechanism where there is an even number of arbitrators. This will
- usually be a casting vote of the chair. If there is no indication, a failure to achieve a
majority in favour of any form of relief is again arguably rejection of that claim.

16.7.1 Dissenting Opinions
16.7.1.1 Permissibility and Utility of Dissent
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Most arbitral statutes or rules do not expressly refer to dissenting opinions in arbitral awards
although there are exceptions. It is widely accepted that such opinions are not part of the final
award and should not be treated as a distinct award. Civil law jurisdictions have had the
greatest concern with dissenting opinions, seeing them as being contrary to the collegial
nature of the courts, (168) although a number of civil law jurisdictions have now expressly
allowed for dissenting opinions. (169)

The divergent historical views meant that no specific provisions could be included in the
UNCITRAL Model Law or the UNCITRAL Arbitration Rules. (170) The UNCITRAL Secretariat
commented that ‘the Model Law neither requires nor prohibits ‘dissenting opinions'. (171) The
Iran-US Claims Tribunal incorporated an amendment to the UNCITRAL Rules to allow for
dissenting opinions. (172) Dissenting opinions are expressly allowed for under the ICSID
Convention. (173) The express reference in the ICSID Rules and the modification by the Iran-US
Claims Tribunal are based on the view that dissenting opinions are seen as particularly
suitable where a State is a party. (174) In other cases, dissents are now expressly allowed forin
some national laws or arbitral rules. (175) Where arbitral rules are silent as to the possibility of
dissenting opinions, there has been debate about whether there is a general entitlement or
not. The 2007 SCC Rules removed the reference to dissenting opinions but this was not
intended as a change in entitlement. (176) More generally, Karrer suggests that once the
decision has been reached and the award issued, an arbitrator may rightly distance himself
from a majority decision and voice a dissent. (177) Born argues that the right to provide a
dissenting or separate opinion is a natural corollary of the adjudicative function and the
obligation to provide a reasoned award. (178) That is certainly the better view although the
argument is circular in that the contrary assertion would simply be that the duty is only to
reach a majority reasoned award as this is the only outcome with dispositive effect.

Redfern presents a strong argument against the prevalence of dissents in arbitration although
he accepts the reality that dissents are here to stay. (179) Arguments against the use of
dissenting opinionsinclude that it would disclose too much about the deliberative process,
would identify a dissenter with the appointing party and would identify grounds for
challenging the award. (180) They may undermine respect for the majority conclusions.
Dissenting opinions can also add costs and delay the process. There are thus both theoretical
and practical elements of the policy debate. Because it is widely accepted that the
deliberations of the tribunal are confidential, some have questioned whether dissenting
opinions are even permissible given that they would at least point to some disagreement
emanating from those deliberations. While some eminent scholars support the view that any
dissent breaches secrecy, (181) as noted, some rules take a different approach in expressly
supporting the right to dissent at the same time as requiring secrecy of deliberations. (182)

The better view is that dissents do not breach confidentiality in any problematic way.
Confidentiality is as to the deliberations, not the reasons for the decisions. Transparency as to
reasons is a requirement itself. The duty to complete the mandate isanindividual one, albeit
encompassing duties of collegiality and deliberation. Each arbitrator should ultimately make
a determination as to the way the applicable law applies to the facts as found and present
that view within the deliberations. The common practice of having an odd number of
arbitrators implies that it can readily be contemplated that differing arbitrators may come to
different conclusions. An odd number at least means that a majority decision can be
identifiable in all but exceptional cases. (183) A dissenting opinion that merely presents the
reasoning that was found compellable by that arbitrator is not divulging the nature of the
deliberations. The contrary view often fails to distinguish between the deliberations
themselves and the reasons why an individual arbitrator cannot concur with the majority's
published reasoning. The only tenable aspect of the breach of secrecy argument is as to the
voting process itself. To some, even a mere indication that there was a majority decision
divulges an aspect of the vote and should not be allowed. The concern is even stronger when
the identity of the dissenter is known. While it cannot be denied that disclosure of dissent
shows a lack of consensus in deliberations, in essence, it simply shows that the reason for the
decision is that a majority preferred a set of arguments over those preferred by the dissenter.
That is best seen as an honest articulation of required reasons, with the corollary that
inferences as to deliberations must be allowed to that extent at least. Even if a dissenting
opinion isanimproper breach of confidentiality, there is no reason why it should invalidate
the award as the majority has made the decision and the dissent merely presents a different
view. The ICC Working Party did not identify any country where an award might be challenged
simply because of the inclusion of a dissenting opinion. (184)

Other arguments operate on a more practical level. There is a difference between what is
permissible and what is desirable. While it may make sense to expressly indicate that
dissenting opinions are permissible to avoid doubt, it has been observed that this may be
undesirable in unduly encouraging such opinions. (185) An ICC Commission Report concluded
that no active steps should be taken to encourage dissenting opinions. (186) There is some
concern that dissents may increase the likelihood of challenge by providing criticisms of the
majority from within. Whether a dissent encourages challenge depends on the matters
addressed. If the dissenting arbitrator has taken a different view on a substantive issue
whether as to fact or law, it ought not to justify any challenge to the award. The more difficult
situation is where the dissent is based upon a difference in view as to procedure. The
aggrieved party, regardless of whether there is a dissent, could address such irregularities
in any event and should have done so during the course of proceedings. The same is so if only
the arbitrators know the irregularity.
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Where an institution is involved, it might have been invited to intervene as to the irregularity.
In an extreme case, an individual arbitrator might justify resignation on the basis of a
procedural impropriety. To continue with the hearing and allude to procedural improprieties
in a dissenting opinion is decidedly suboptimal as it gives grounds for challenging the award
but no ideal evidentiary basis for making a determination. Nor is it desirable to call
arbitrators as witnesses in dealing with these issues.

There may be a range of factual permutations that suggest differing solutions on a case-by-
case basis. In some cases a dissent on procedural grounds might even make it easier to
dispose of a challenge. This would be so where comments about procedural errorin a dissent
could be analysed as compared to the behaviour of the aggrieved party and the arbitrator
prior to the award. In some cases this may bar a successful challenge by showing consent or
waiver at an earlier stage. In one case, the contents of a dissenting opinion even allowed a
supervising court to conclude that the majority had not overlooked a witness statement even
though it was not referred to by them. The statement was referred to in the dissenting opinion
and the court noted that such a written opinion could not contain anything not presented by
the dissenter to the co-arbitrators. (187) However, an assertion in a dissenting opinion where
there is no contemporaneous evidence may support some challenges that could not otherwise
be successfully made. There is also the question of whether the dissenter could provide the
information in other ways, such as by affidavit to be tendered in court.

When analysing the utility of dissents, it isimportant to understand the difference between
dissenting opinions in courts and dissenting opinions in arbitrations. Where common law
courts are concerned, a dissent provides a counterbalancing argument to the majority for the
benefit of an appellate court. Other courts, for which the decision is merely persuasive, are
given competing arguments through the dissent. Because arbitration does not have an
appellate process and because there is no doctrine of precedent and only modest reporting of
awards, a dissenting opinion must be justified on other grounds. While there is no doctrine of
stare decisis in arbitration, nevertheless certain opinions are influential, particularly in the
growing field of investment arbitration. Here we see many experienced commercial arbitrators
coming to grips with complex and at times unfamiliar concepts such as national treatment, fair
and equitable treatment, nondiscrimination, most favoured nation clauses and expropriation.
Where such decisions are published, critically analysed and cited in other cases, they will
obviously be influential. Having said that, the dissenter is not under the same duty as a
publicly appointed judge in a common law jurisdiction to use individual cases as a mechanism
to help develop the law for the benefit of a broader society or group.

Some criticisms are based on presumed impact on behaviour. While some argue that the
potential for a dissenting opinion will encourage party-appointed arbitrators to feel pressured
to support their appointer, the same situation would arise with a simple refusal to sign an
award. Even if dissents are invariably provided in favour of the party that appointed the
dissenter, this does not necessarily show bias as the parties may have selected arbitrators with
a particular approach to questions of law and fact that would be favourable to their case
strategy. Alonso makes the observation that preventing dissenting opinions because a party-
appointed arbitrator may wish to frustrate the process does not stop other forms of frustrating
behaviour. Similarly, some of the key problems with dissenting opinions might arise in any
event. An example would be a breach of the confidentiality in the deliberative discussions
other than through an express written opinion. (188) There is even a contrary logic that the
ability to provide a written dissent might even discourage the dissenter from continuing to
press their views in deliberations, knowing that its distinct position can at least be identified
to the appointing party. (189) If so, that might be a distinct problem arising from the
entitlement to dissent.

One argument in favour is that the very essence of adjudication is to make the decision on the
issues before the tribunal. If a particular tribunal member has made a decision, albeit a
minority one, he or she ought to be able to reflect that in the award. To ask them to sign on to
reasoning of the majority, to which they do not agree, is contrary to the decision they actually
reached. (190) As noted, some argue that the right to dissent is an inherent power of the
adjudicatory process. Such opinions may be the last resort to identify flaws in the majority and
even fundamental procedural irregularities, although as to the latter, it has been observed
that there a better avenues earlier on in the proceedings in all but extreme cases. Publication
of dissents will also help scholarly analysis.

From the perspective of the parties, an important justification for reasoned awards is to
explain to the loser why the particular result was arrived at. If there is dissent, the real reason
for the decision is that the majority took a particular view contrary to the third tribunal
member. An honest and comprehensive articulation of the reasoning would indicate contrary
arguments that are tenable, albeit ones that have been rejected by the majority. If the
reasoning is complete, the losing party not only benefits from knowing why it lost in the instant
case, but in many circumstances of modern commerce, is then better able to modify its
commercial transactions in the future to better protect its position.

Dissenting opinions may also assist in settlement negotiations and clarification of entitlements
in future transactions. A very significant percentage of modern international trade is between
parties with on-going commercial relationships. A dissenting opinion might show that
there is at least some uncertainty in the terms and conditions of the parties' dealings that
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might require greater clarity to avoid future disputes. They also allow an arbitrator to maintain
his or her reputation if the majority reasoning is thought to be of an inferior standard. (191)
Another advantage is that a draft dissent that is well argued may alter the views of the
majority. (192) A draft dissent is no different to a well-argued position communicated between
arbitrators during deliberations. It may be more persuasive when articulated in writing,
showing the majority that they will have to reject a powerful set of reasons to reach a contrary
conclusion. (193) A dissent may also be useful for an ICSID annulment committee or to assist ICC
Court scrutiny. While dissenting opinions are not scrutinised as such by the ICC Court, their very
existence might call for greater scrutiny of the majority's view. (194)

While there are thus some potential benefits, given the potential problems, consideration
should also be given to whether the suggested benefits could be achieved in less contentious
ways. For example, the concern for robust analysis should arise with open and frank
deliberations and can even have the dissentient's arguments included in the award as well-
expressed alternative submissions that were nonetheless rejected, without needing to identify
the voting pattern.

16.7.1.2 Process for and Treatment of Dissenting Opinions

The debate has generally moved from an initially polarised discussion as to whether dissent
should be permitted and/or is an inherent right of an adjudicator, to consider the way
dissenting opinions should be handled in practice to minimise disruption and promote any
perceived advantages. Arroyo identifies a range of possibilities for the treatment of a
dissenting opinion. If the majority agree on incorporation of the dissenting opinion in the
award, they could include it in full; include a summary of the dissentient's views or intersperse
particular aspects of the dissent throughout the majority reasoning. Where reference is made
to the dissent, the majority can then decide whether to give reasons why they disagree with the
dissenter, or simply provide a brief summary of those reasons or give no indication of its
content.

Where the rules are silent, it is left to the majority or agreement of the parties to determine
whether a dissenting opinion may be joined to the award. (195) Poudret and Besson support
this power, although they acknowledge the potential conflict in such a power and sensibly
recommend that such a decision be taken at the opening of deliberations before divisions in
views are known. (196) However, even raising it for discussion may encourage greater use of the
possibility. If an arbitrator indicates an intention to provide a dissenting opinion, the chair
should call for its submission before the final award so its contents can be adequately
considered. (197) If there are two dissents, there will also need to be an opportunity for each to
comment on the other's views. (198) In cases where a well-argued dissent might conceivably
cause reflection by the majority, some time ought to be granted to allow this to occur. This
would not be necessary in a simple case where there was a dispute of fact between conflicting
witnesses and different arbitrators simply took a different view as to which witness to prefer.

The Working Session of the International Court of the ICC adopted the following approach to
dissents in September 2000:

... the dissenting arbitrator should be invited to indicate if his document constitutes a
dissenting opinion which he wants to have communicated to the parties or just comments for
the benefit of the Secretariat and the Court. The majority should then be invited to consider
whether in view of the dissenting opinion, they want to change anything in their award. At the
same time the arbitral tribunal shall be informed that the dissenting opinion will be
communicated to the parties when notifying a signed award. They should not be asked whether
they agree or disagree with the communication of the dissenting opinion. If the arbitrators take
the initiative and request that the dissenting opinion not be communicated by the Secretariat,
they are to be invited to state good reasons why the communication could endanger the
validity and execution of the majority award ... All comments, etc. will be submitted to the
Court Session when approving the award. In the absence of valid reasons the opinion will be
sent to the parties. (199)

The 1CC Court will also consider whether to attach the individual opinion to the award and
pursuant to Article 41 of the ICC Rules 2012 will seek to ensure enforceability in making such
determinations. (200)

Some take the view that a dissenting opinion can only explain the reasons for disagreement
with the majority award and hence cannot be circulated prior to the majority award being
known. (201) The better view is that prior dissemination is of a draft dissenting opinion. As
noted, the majority might incorporate the views or even change their views, making
publication of the dissent unnecessary. Conversely, if the dissenter feels that the majority has
attempted to cover the minority views in its final award but has done so inadequately, a
revised final dissenting opinion might be utilised. The key issue is whether to simply include
the dissenting reasons in a unified award. If the majority award includes the arguments of the
dissentient, this can ensure that the views are expressed objectively and without rancour. This
also helps show that all arguments were properly considered. Where the dissent is based on a
tenable difference in view, the position might well have been covered in any eventina
unanimous decision, given that the losing party would have presented the arguments
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ultimately rejected. A well-reasoned award would explain why those arguments were rejected.

Where all signatures are required for award validity, it would be far preferable to include the
dissentient's view in the actual award to ensure that there is no valid ground to refuse to sign.
(202) In some cases this may be impractical if the dissenter wishes to have the primary role in
articulating his or her arguments but cannot meet a reasonable deadline for completion of the
draft award. There may also be problems if the dissenter takes issue with the way the majority
deals with the minority view in the draft award.

There is also the question whether the dissenting arbitrator can demand that his or her opinion
be attached to the award regardless of the views of the majority. As noted, in the absence of an
express direction, one view is that a dissenting opinion might only be permitted if the majority
of the tribunal allows. (203) Article 53 of the Chinese Arbitration Law indicates that the opinion
of the minority arbitrator shall be recorded in writing. A refusal to allow a dissenter to attach a
dissenting opinion should not lead to challenge to the award unless such an entitlement is
expressed in party agreement, the lex arbitri or the arbitral rules. (204) Even if there was a right
to include a dissenting opinion, this is only a matter of form and should not affect the
enforceability of the award itself, particularly as the minority arbitrator can notify the
dissenting opinion to the parties separately. While most believe that the majority can
determine whether a dissenting opinion will be attached to the award, the majority
cannot bar the dissenter from separately presenting his or her opinion to the parties and any
relevant institution. (205)

While the better view is that dissents do not breach principles of confidentiality over
deliberations, and in any event, should not ground successful enforcement challenges, if the
country where the arbitration is held took a different view, a dissent should not be included
with the award. A tribunal might consider a similar response if a known enforcement country
also would have concerns with dissenting opinions. Care should also be taken in the contrary
situation where a failure to include a dissent would be seen by an enforcement court as
improper.

If the award does not contain the dissent, the tribunal may choose to organise service of the
dissent simultaneously with the award. Arroyo suggests that this should occur through separate
mail. (206) If the dissent is separately served, the tribunal will then need to decide whether to
refer to the dissent in the award. A tribunal might also choose to indicate that the dissenting
opinion is not part of the award. Most institutions will distribute dissenting opinions to the
parties where they are provided to the institution. (207) Institutions will tend to have the
dissenting opinion sent to the parties simultaneously with the award if not already included,
but would justifiably not wish to hold up delivery of the majority award if the dissenting
opinion is delayed. Where the ICC invites the majority to consider whether the dissenting
opinion should be communicated, arguments presented against might relate to the invalidity
of a dissent under the applicable law or a potential adverse impact on enforceability. (208)
Another question is whether to disclose the name of the dissenting arbitrator. The ICC Working
Party recommended that dissenting views be presented on an anonymous basis. (209)

It has been suggested that if an award is annulled, a dissenting opinion might provide grounds
for challenging the dissenting arbitrator on the basis of independence (210) although if an
award is annulled it is the majority view that has been overturned. The dissenter might be
challenged on the basis that the opinion is so unreasonable that it shows bias, but this would
be rare and would require extreme facts. If the award is annulled, a priori the majority view
should at least be equally open to such scrutiny.

16.7.1.3 Content of Dissenting Opinions

The IBA Rules of Ethics for International Arbitrators do not address the issue of dissenting
opinions. (211) Lévy suggests a code of ethics covering the need to warn colleagues of
dissenting intentions, submissions of a draft dissent, limiting the statement to appropriate
matters and not unduly delaying the award. The ethical position of the dissenter should ensure
that the aim is to promote reflection by the majority and if no changes are made, to promote
the optimal articulation of the conflicting arguments. If included in any form, a dissent should
not be described as an award. It should be set out in a way that is clear to the reader that it is
a separate opinion and not dispositive in any manner. Arroyo suggests that it might appearin
italics or be added after the signatures under the heading ‘dissent’. (212)

Even where a dissent is permissible, an arbitrator should not use this power to unduly criticise
the majority opinion and undermine the award. Just as the parties have agreed to be bound by
a majority decision, so too has an arbitrator in the minority agreed to work within that
framework and respect the decision-making procedures leading to a binding award. The
dissenting arbitrator should never use the process to try and demonstrate why the dissent is
the only position that is reasonable except in the most extreme cases where the majority
decision itself could not be reached on reasonable analysis. As James Carter has argued
cogently ‘(t)he arbitrator's right to dissent should be exercised with the due respect for the
integrity of the process’. (213) A good faith dissent merely explains the reasons for the
difference in view. On this basis, it should not deal with arguments that were not presented in
the deliberations. A dissenting opinion can address the contrary reasoning in the majority and
explain why a different view is held but should ensure that thisis done respectfully,
objectively and impartially. At times, an arbitrator may simply wish to indicate dissenting
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reasons but nevertheless indicate a willingness to concur in the conclusion. (214) A dissent
should not include personal attacks on co-arbitrators, breach of confidential aspects of
deliberations or a mechanism to assert grounds for annulment or challenges to enforcement. If
there were such legitimate grounds, an individual arbitrator should already have raised them,
or have even resigned.

Some Swiss commentators have argued that a dissent may not even be a critique of the award
and should be limited to questions of law. There is no reason it should be narrowed in this way
or why a respectful explanation of the differing reasons and conclusions from that of the
majority, which by definition is a critique, cannot occur. (215) It may be more a question of
semantics as some commentators suggesting that dissenting opinions should be limited to
questions of law nevertheless include rules of evidence and even appreciation of facts within
that concept. (216)

It may also be that the opinion is not truly a dissent. For example, section 16.7 looked at the
situation of differing views of arbitrators where it may be uncertain whether there is a majority
for any proposition. What about a separate opinion that merely has differing reasons for the
same relief as granted by the majority? In such circumstances there is in fact a unanimous view
of relief and the better view would be that properly articulating the reasoning of all members
should indicate the alternative views.

16.8 Content and Formalities of the Award

As noted in section 2.7.14.1 above, a number of rules require a tribunal to make every effort to
ensure that the award is enforceable at law. A contentious question is whether an award needs
to comply with each and every special requirement for enforceability in particular
jurisdictions that may be thought to be relevant. There is no automatic obligation to this effect
but the more the parties bring the requirements to the attention of the tribunal and the less
onerous they are, the more sense it makes to comply.

A number of national legal systems impose strict form requirements on awards. These may
require awards to be in writing, indicate the date and place of the award, name the parties
and arbitrators and be signed by the majority. Some rules and statutes require particular
matters to be dealt with in the award. For example, ICC Rules 2012 Article 37(4) states that the
final award shall fix the costs of the arbitration and decide which of the parties shall bear
them or in what proportion they shall be borne by the parties. The Swiss PIL indicates than an
award must be signed and dated and indicate if unanimity was not achieved. (217) Conversely,
Section 52(1) of the English Arbitration Act 1996 indicates that the parties are free to agree on
the form of the award. Content, form and structure are addressed in the following sections.

16.8.1 Awards in Writing

While conventions do not expressly call for awards to be in writing, this is implied, for
example, through Article IV(1)(a) of the New York Convention requiring a ‘duly authenticated
original award or a duly certified copy thereof for the purposes of recognition. Most arbitral
statutes require an award to be in writing. (218) Article 31(1) of the UNCITRAL Model Law
requires the award to be in writing, which is said to be mandatory. (219) If it is not mandatory,
there seems no reason why parties could not agree to an oral award, perhaps with written
reasons presented at a later stage. While this is conceivable, there could be a range of
problems including the process of enforcement under the New York Convention, and the
practicality of challenges against an award with no documented reasons. Other rules simply
indicate that the arbitrators must sign the award, which implies a writing requirement.

Just as the writing requirement for arbitration agreements has been expanded to include
electronic forms, it may be that over time, awards may also be treated as being in writing when
submitted electronically, although at present this should only be so where expressly allowed.
(220) In such circumstances, particular laws dealing with electronic signature would need to be
complied with.

16.8.2 Who Drafts the Award and When?

There is no express rule as to the way awards should be drafted. It is generally accepted that
the chairperson isin charge of the drafting process. Some chairs prefer to draft the entire
award themselves and then invite comments from co-arbitrators. At other times, a chair might
delegate different sections to each arbitrator based on their preferences or particular
expertise. In a more complex matter and ifthe working relationship between tribunal
members s at a sufficient level, various parts may be allocated to each for preliminary drafts,
particularly where one tribunal member has special expertise. (221) For example, in a
construction dispute, an engineer arbitrator may be allocated the task of synthesising the
expert evidence while a lawyer may deal with questions of applicable law or contractual
standards for applicable remedies. Such division of labour should not entail delegation of
decision-making but should follow full deliberations by the arbitrators on each issue. If one
has particular expertise, then they may have an educative function with their co-arbitrators
during such deliberations to allow the others to truly have an independent view
notwithstanding their relative lack of expertise. Each arbitrator must by the end become
sufficiently expert in any key area to make the decisions of law and fact that are required in an
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adjudicatory process. If different parts are delegated to different members of the tribunal, the
tribunal might first agree on the key principles and decision, leaving it to individual members
to simply draft the reasoning behind it. (222)

As to timing, there is a need to comply with time limits overall, which in the extreme could
render the tribunal without power if not complied with. This was discussed in section 16.5.
Another issue is whether the drafting must only begin after proceedings are closed. While a
tribunal must keep an open mind until after the close of proceedings and then evaluate the
conflicting evidence and arguments, there is nothing improper in preparing parts of the award
in draft on an ongoing basis, particularly in relation to the description of the parties, counsel,
appointment of the tribunal, procedural history, outline of the written submissions of the
parties and summaries of documents and witness statements tendered. In many cases, setting
out a succinct outline of the written submissions prior to the oral hearings in draft form will be
an excellent way to ensure sufficient familiarity with the key issues so that the tribunal is best
able to understand and manage the oral stages.

A chair may need to deal with circumstances where the majority is happy with the draft award
but the third arbitrator demands numerous changes before he or she would be willing to sign.
The changes might be agreed but the arbitrator then refuses to sign. For those changes that the
majority did not feel were truly warranted but were still seen as a legitimate compromise in
the hope of reaching unanimity, it is desirable that it is made clear at the outset which
changes are accepted as such and which are only conditional on the third arbitrator signing
the award and not dissenting. Proposed changes could be in tracked form and identified as
such. (223)

16.8.3 Structure of the Award

The award should outline a number of key elements, although there is no strict ordained order
accepted by all. Typically an award will begin with an outline of the parties, counsel and the
tribunal. Reasons will need to be given in a later section if the parties subject to any order as
to reliefare not identical to the parties in the arbitration agreement, perhaps as a result of
claims of extension to non-signatories, such as via agency or application of the group of
companies notion.

The award should contain particulars of the arbitration agreement and of the relevant
commercial contracts or other activities in relation to which the dispute arises. If the
arbitration agreement contains preconditions, the award should indicate whether these
have been met or waived. (224) If terms of reference are utilised, such asin ICC arbitration,
these should be set out. In some cases there may have been a revised list of issues, in which
case that might best be set out and frame the structure of the award.

An award will separately outline the procedural history and the facts of the case. The
procedural history should aim to show that an adequate process occurred with input from all
parties. Because the grounds for challenge are based on lack of procedural due process, it
makes sense for an award to go to sufficient lengths to adequately set out the procedural
background. Providing the reasoning for any contentious procedural orders previously made is
also useful, as any reviewing court will typically look at the award as a self-contained
document. (225)

As to the factual background, ifthe case is not too complicated, the introduction can set out
what the case is essentially about. (226) If a summary of facts is contained at the outset by way
of background, it is important that this does not distort the position, pre-empt later factual
determinations or lead the losing party to believe that some prejudgment has occurred. Where
preliminary factual matters are concerned, the aim is to set out the factsin a non-
controversial way as background to the dispute rather than give an indication of the factual
determinations made as part of the award. At times it may nevertheless be desirable to
articulate a finding that has been made in the award even at this early point, if thisis needed
in order to promote a better understanding of the award's reasoning and structure.

An award will then outline the key claims, defences and counterclaims, including the key
arguments of each of the parties. It will identify the relief sought by each party. These issues
can be separated into claim, response, and reply stages or can be grouped by issue. The award
will then contain the evaluation by the tribunal. This will outline the key evidence presented,
the factual decisions made by the tribunal and the views on legal questions. It must provide a
sufficiently reasoned enunciation of the conclusions reached. Where an award summarises
arguments and evidence, it is important that the right balance is struck in terms of the detail
and coverage. As with most forms of writing, it is important that the award is neither too long
nor too short. If too short, there is likely to be an inadequacy of reasons. If too long, business
persons concerned may find it too difficult to comprehend the gist of the decision. (227) Where
key factual matters are concerned, it isappropriate to summarise the evidence and
separately indicate why the tribunal came to particular conclusions about disputed facts.

Finally, the award must contain the directions, orders and other remedies that have been
determined to apply. An award must include a section clearly indicating the relief granted by
the tribunal.

The duty to complete the mandate requires an arbitrator to deal with all claims, counterclaims
and defences in the award, not make findings beyond the matters raised and contain a
definitive dispositive part. (228) A related concern is not to engage in obiter dicta for
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educational or diplomacy reasons. (229) Article 47 of the ICSID Rules is an example of a highly
prescriptive list of formal requirements for an award. Even where this does not apply, it forms
a useful guide to the matters that might be covered. Article 47 states that:

1. The award shall be in writing and shall contain:
a. Aprecise designation of each party;

b. Astatement that the Tribunal was established under the Convention, and a
description of the methods of its constitution;

¢. The name of each member of the Tribunal, and an identification of the appointing
authority of each;

(=

The names of the agents, counsel and advocates of the parties;
The dates and place of the sittings of the Tribunal;
A summary of the proceedings;

A statement of the facts as found by the Tribunal;

=@ ™o

The submissions of the parties;

The decision of the Tribunal on every question submitted to it, together with the
reasons upon which the decision is based; and

j.  Any decision of the Tribunal regarding the cost of the proceeding.

2. The award shall be signed by the members of the Tribunal who voted for it; the date of
each signature shall be indicated.

3. Any member of the Tribunal may attach his individual opinion to the award, whether he
dissents from the majority or not, or a statement of his dissent.

16.8.4 Language of the Award

Selection of the language of the arbitration generally extends to the appropriate language for
the award itself. Some national laws have at times required awards to be rendered in the
official language of the Seat, although this would be rare in modern times. The parties can
agree on a different language for the award to that of the arbitration. Alonso also suggests
that the tribunal can decide whether a more appropriate language is to be utilised. (230)

Where recognition and enforcement is concerned, an award needs to be translated into the
language of the relevant jurisdiction where recognition and enforcement is sought under the
terms of the New York Convention. (231)

16.9 Reasoning in the Award

16.9.1 The Requirement for Reasons

Two issues arise in relation to reasons. The first is what level of reasons should be contained in
an award. The second is what challenges can be made where reasoning is asserted to be
inadequate. Section 16.7.1.2 above dealt with the separate question as to whether dissenting
reasons can or should be included. Historically, arbitrators in common law countries refrained
from providing reasons at a time when courts were more likely to intervene in response to
reasoning thought to be defective, while some civilian scholars considered the duty to give
reasons to be a matter of public policy.

The requirement to provide adequate reasons is a disincentive to arbitrariness, allows
participants to feel that justice is seen to be done and in some cases even leads the
adjudicator to conclude that the initial inclination simply cannot be justified on any reasoned
basis. (232) The provision of reasons also supports the entitlement to call for corrections,
interpretations and additional awards. (233) Many arbitral rules and statutes indicate that for
other than consent awards, reasons must be given subject to contrary agreement of the parties.
(234) An agreement that reasons are not necessary might be taken for cost-saving purposes. It
would be a waiver of a right to challenge the award on that ground alone, although it ought still
to be possible to raise other challenges. Waiver may be controversial in that the entitlement to
reasons may also be affected by other laws such as Article 6.1 of the European Convention on
Human Rights which could be » asserted to be mandatory, (235) and by the civilian view
that it is a matter of public policy.

As to the ramifications for lack of sufficient reasoning, a distinction needs to be made between
the general requirements in arbitration and specific cases where a certain degree of reasoning
is specifically required under the relevant rules. In the latter case, a lack of reasons can be
argued to be a failure to follow agreed procedures and hence be more susceptible to
challenge. For example, awards rendered under the English Arbitration Act 1996 can only be
challenged for ‘serious irregularity’. (236) Section 52(4) provides a general obligation to give
reasons and section 70(4) allows a court to remit an award where reasons are insufficient.
Section 70(4) allows a party seeking to appeal on a question of law or set aside an award to
request an order from the court calling for further reasons from the tribunal so that the court
can properly consider the application. The English Court of Appeal considered that the
Arbitration Act 1996 allowed confidential reasons to be provided which were not part of the
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award but the court considered that these could be examined in relation to serious
irregularities. (237) One English case considered that an ambiguity can arise as a result of
‘inadequate rationale or incomplete reasons’. (238)

In most jurisdictions, a failure to provide reasons when required may allow the award to be set
aside on public policy grounds. (239) There is no express provision in the New York Convention
in relation to reasons underlying awards, although this could also come under the public policy
exception in Article V(2)(b). (240)

16.9.2 Adequacy of Reasons

A number of cases have considered the adequacy of reasons in the context of arbitral awards.
Itis desirable to consider the policy issues in determining the nature and ambit of reasons
that ought to be provided. The value of reasoned argument was touched on in the previous
section. The benefits are thought to be to ensure that the adjudicator gives appropriate
consideration to reasoning, provides a transparent mechanism for the parties to consider
whether all relevant factors were taken into account and all irrelevant factors were excluded,
to similar effect ensure that the parties can see that their contentions were properly
considered even if the result was not in their favour, helps the parties determine whether there
are any errors or gaps needing correction, interpretation or additional awards, allows for a
consideration as to whether annulment proceedings should commence and gives guidance to
the parties in relation to their future behaviour.

These objectives then provide guidance as to the degree of reasoning required. Reasoning
must be sufficient as to breadth, covering all claims, and depth, indicating the logic behind
each decision. Conventional wisdom suggests ‘that a losing party should by the terms of an
award understand clearly and unequivocally why its case was not accepted by an arbitral
tribunal’. (241) Born suggests that ‘(t)he essential requirement is that the tribunal identify the
issues that were dispositive in the dispute and explain, concisely, the thought-process
underlying its decision’. (242) An award should thus indicate each step in the reasoning and the
reasons why individual issues were determined, such as why a particular choice of law was
made. (243) The award should also indicate why alternative submissions have been rejected.
Reasons must be able to be understood, be sufficient and deal with the key points. They must
also not be internally inconsistent. (244) However, the requirement for a reasoned award is not
a requirement for logical or well-argued awards, albeit that these are the ideal. The important
distinction is that a party should not be able to challenge an award for lack of adequate
reasons simply because it finds some logical flaw in the reasoning itself. If it could do so, that
would be tantamount to allowing for appeals. In some cases, tribunals have used contradictory
language in describing this aspect of the adequacy of reasons. (245) In Kléckner, (246) and 1CSID
tribunal considered that statement of reasons needed to be ‘sufficiently relevant’. (247) There
is a fine line distinguishing between an irrelevant reason which isillogical per se and
tantamount to an appeal, and an irrelevancy that means that there is no reason whatever in
relation to the decision as reached. There remains a live debate as to whether challenges
should be limited to form or conversely, the extent to which they can enter into matters of
substance. (248)

Karrer suggests that it will often be good practice to include subsidiary reasoning supporting
the same conclusion if the primary reasoning is incorrect. (249) Of course such reasoning should
be independently valid and should not be strained simply so as to diminish the success of
attacks against primary reasoning. One advantage of valid subsidiary reasoning is to obviate
the need for a remittance back to a tribunal or worse, disputes about the availability ofa
residual forum if recourse cannot be had to the original tribunal. (250) In jurisdictions where a
court may hear appeals on questions of law, it may be appropriate for an arbitrator to indicate
what view would have been taken of the facts if a different legal position pertained, again so
that costly remittance is not required. (251)

While due process suggests that each of the parties' arguments ought to be considered, there is
no commensurate duty to address each argument in the final award. On one view, reasons are
only needed for the decision in relation to each and every claim and counterclaim, which
could mean that there is no need to address the weakest arguments. However, the ultimate
decision was dependent on rejecting those weak arguments so the reasons for the decision
should logically cover the latter as well, albeit briefly. In a practical sense, investment
arbitrations tend to address such issues because of a concern for deference to a sovereign
nation State as a party. If the sovereign raises an argument, an arbitrator will naturally be
disposed to at least address it. Where private parties are concerned, an arbitrator might feel
more comfortable in simply ignoring a specious argument. Nevertheless, Karrer even suggests
that attention be given to arguably irrelevant submissions. Counsel has typically presented the
results of expensive research in support of such arguments. Failing to give them any careful
attention can simply increase the chances of challenges to the award. (252) In terms of
guidance for the future, it may help if the tribunal explains why the arguments were without
merit.

In some instances reasoning is difficult to articulate. It can often be particularly difficult to
provide clear reasons as to why certain factual assertions are preferred. An expert trade
arbitrator asked to evaluate whether a commodity is of appropriate quality or not can rarely
provide much in the way of meaningful reasoning, save to say that a particular view was
formed on inspection. (253) At other times a tribunal will simply indicate which of
conflicting witnesses was found to be more reliable. It is difficult to provide objective reasons

24
© 2017 Kluwer Law International. (All rights reserved). A Wolters Kluwer Company

CA367-024



for such a view if there is no contemporaneous evidence showing that one witness is untruthful,
for example, where statements in documents conflict with the testimony and where there is no
adequate explanation for this. Where expert evidence is concerned, the tribunal's reasoning
may need to enter into complex theoretical and factual elements.

Often an award will contain little in the way of reasoning on the level of interest chosen,
whether simple or compound interest is applied or the reasons for the allocation of costs. To a
lesser extent, reasons tend to be suboptimal in many quantum assessments. In each case,
clear reasoningis still to be preferred. Another question is whether arbitrators who came to a
unanimous view as to relief but for differing reasons should state this clearly in the award. All
other things being equal, a duty to provide reasons should be a duty to provide the true
reasons, including the differing reasons in such circumstances. The only contrary argumentisin
relation to confidentiality of deliberations. That should not be a concern. If after those
deliberations, different arbitrators truly have different reasons for their conclusions, this could
be articulated but without identifying the individuals in the award.

Landau argued that investment arbitration calls for more carefully and fully reasoned awards
in view of the inherent public interest in most investment arbitrations and the ongoing
ramifications through the interpretation of complex international investment law norms. (254)
Yet many senior commercial arbitrators may show a decided reluctance to make definitive
comments about complex public international law norms. (255)

16.9.3 Challenges to Adequacy of Reasoning

It isimportant to consider the likely result of a challenge as well as any articulation of
principle as to adequacy suggested by tribunals, reviewing courts or scholars. Some courts
hold that a failure to give reasons, while breaching a form requirement, does not constitute
sufficient grounds for annulment. (256) Courts in France will not support annulment on the
basis of inadequate reasons. (257) From a policy perspective, if reasons are inadequate it is
better for a supervisory court to remit the matter back to the tribunal rather than set
aside the award. (258) It should only be where there are separate grounds for annulment that
this should arise. A failure to give adequate reasons was seen as one factor in an American
court setting aside an award for ‘manifest disregard of the law', (259) a uniquely American
criterion.

Reviewing courts will generally limit themselves to determining whether there is reasoning and
whether the reasoning is adequate. They will not concern themselves with the correctness of
the decision although if the reasons are internally contradictory, some challenges have been
upheld. Where reasoning is internally contradictory, not only is it illogical but it can become
impossible to know just what the reasons were. Hence, in substance it is as if there was no
reasoning provided. As to adequacy, a distinction is made between coverage of issues and
coverage of all of the arguments pertaining to the issues. A reasoned decision is required on
each issue but the tribunal is not bound to address every argument raised by each party.

In a widely criticised decision, an Australian court in BHP Petroleum held that an arbitrator
must give reasons commensurate to that provided by judges in their determinations. This was
a case dealing with the domestic Arbitration Act where historically there were broader grounds
for judicial review than contained in the UNCITRAL Model Law. The judgment considered that
the degree of reasons would vary depending on the facts and nature of the dispute, the
procedures adopted, the conduct of the parties and the qualifications and experience of the
tribunal. In a large-scale matter with a retired judicial officer as arbitrator, a judge considered
that a tribunal was ‘under a duty to give reasons of a standard which was equivalent to the
reasons to be expected from a judge deciding a commercial case’. (260) The view has not been
followed in subsequent decisions. (261) It is unhelpful to define principles by reference to
judicial standards, particularly as there is no common approach worldwide that would be a
yardstick for international arbitration.

16.10 Signature

It is normally the case that all arbitrators must sign the award, although this should not allow
one arbitrator to delay its completion. If one arbitrator is refusing to sign a common award,
most rule systems allow for signature by a majority or even by the chair alone. (262) If the
chairperson refuses to sign, the majority will suffice. (263) If an arbitrator refuses to sign,
many rules also indicate that reasons must be given. (264) Care needs to be taken to deal with
cases where there is a difference between the lex arbitri and selected rules as there may be
arguments as to which applies. In most cases this will not be a problem but in some, one or
other has a unique requirement in such circumstances. Normally the rules would prevail but it
might be arguable that the lex arbitri provision, if more exacting, is mandatory. This would
require analysis and interpretation of the particular law's intent.

If that arbitrator is dissenting, the person's view is not part of the majority and hence they are
not signing the majority award in any event, although they are entitled to do so. A dissenter
should be prepared to sign an award in any case, as signature by a dissenter does not
constitute consent to the majority reasoning but merely shows that all tribunal members were
involved in the process. If a statute or rule required all members of the tribunal to sign an
award, each arbitrator is contractually bound to do so. (265) Signature by all is apparently still
required under Article 41 Saudi Arabian Law on Arbitration. (266) If the applicable law requires
the signature of all tribunal members, a dissenting arbitrator cannot refuse to sign simply
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because a majority refused to allow inclusion of the dissenting opinion. (267) Born suggests that
a refusal to sign in such circumstances would allow for challenge and removal of the arbitrator.
(268) It might also be that there would be personal liability and any immunity would not cover
a wilful refusal to comply with the mandate. In a converse scenario, there is even the potential
that in a multi-member tribunal subject to overriding liability, one arbitrator might seek an
indemnity from the majority. (269)

If a draft award is submitted to the ICC for scrutiny, it may be signed to ensure that arbitrators
will not change their view although they may need to do so depending on the court's
recommendations. (270) It is also necessary to consider whether the particular jurisdiction
requires the signature to be witnessed and if so, whether there are any particular
qualifications required of the witness. In some jurisdictions, the award may need to be
notarised. (271)

16.10.1 Place and Date of Signature

Arbitrators need not all sign the award in the same place or at the same time. (272) Many
arbitral statutes and rules indicate that an award is deemed made at the place of arbitration.
(273) Previously, there had been some concern that the physical place of signature could affect
the notion of the place where the award was ‘made’ for New York Convention purposes. Older
and contrary decisions (274) holding that an award was made where an arbitrator physically
signed it have been widely criticised and modern statutes and rules have sought to prevent
this from applying. Section 53 of the English Arbitration Act 1996 was enacted to overcome the
judgment of the House of Lords in Hiscox v Outhwaite (275) which had held that an award was
foreign simply because it had been signed in Paris when the dispute was between English
parties with an English arbitrator and a Seat in London.

Legislative provisions and arbitral rules commonly require that an award be dated. (276)
Because the date is important for commencement of time limits for confirmation, annulment,
correction or interpretation, it is important that this is an accurate date and that the award be
promptly communicated to all relevant parties. If there is more than one arbitrator signing,
there is a question as to whether each should date when they sign, or whether the date should
be that of the last signature, as this is the only time when the tribunal as a whole has complied
with signature obligations. Article 47 of the ICSID Rules indicates that each signatory should
indicate the date of the signature. (277) More normally, an award should be considered
rendered on the date of the last signature. Typically the chairperson will sign last. In any event,
presumably it is the last date of the majority that is determinative for commencing time
periods for correction, interpretation, additional awards, annulment and enforcement.

Arbitrators are not obliged to all sign the same copy of the award. (278) One reason to allow
arbitrators to sign different copiesis so that a recalcitrant arbitrator cannot frustrate the
process by holding on to the originals and not signing them or forwarding them on to co-
arbitrators.

16.10.2 Non-compliance with Form Requirements

If there are such form requirements as to date, signature and designation of place of the
award, a question arises as to what is the effect of the award if there has been some failure to
comply by the tribunal. A failure to follow a form requirement may not necessarily invalidate
the award. There is a range of permutations depending on whether the form requirements are
in the lex arbitri, the arbitral rules, a stipulation of the parties or are required by an
enforcement court. The first question should always be whether the form requirements are
mandatory. Even where this is so, statutes and rules will typically allow for correction.

In other circumstances it is necessary to determine whether annulment is possible on the
grounds of form defects. (279) Even where challenges are possible, another question is whether
a court will allow for substantial compliance or would differentiate between serious or minor
form defects. This may also depend on whether a late challenge could be barred on the
grounds of estoppel or waiver. As noted, a failure to provide adequate reasons has been seen
as grounds to block enforcement in some jurisdictions. Some national systems seek to provide
a rule of reason test. For example, section 58(2)(h) of the English Arbitration Act 1996 allows for
enforcement to be blocked where form errors in the award cause or will cause substantial
injustice to an applicant.

16.11 Scrutiny of Awards

A number of institutional rules call for scrutiny by the institution's Secretariat. ICC Rules call
for scrutiny by the Court of Arbitration. (280) Such scrutiny is limited, in particular to ensure
that there are no demonstrable errors or gaps in coverage. In practice, the ICC Court is seen as
reasonably intrusive, concerned to ensure the highest quality of awards rendered under its
control. (281) Derains and Schwartz noted that some 30% of awards reviewed by the ICC Court
in 1997 were returned with comments as to either form or substance. (282) The ICC Court
does not provide reasons when reviewing awards. (283) The ICC supports this approach on the
basis that it aims to reach a consensus and that articulation of reasons would encourage court
challenges. (284)

Where the ICC is concerned it has also been noted above that it does not scrutinise or approve
a dissenting opinion as a required element vis-a-vis the award itself, but does take the
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contents into account in scrutinising the draft majority award. There is also a difference
between the matters that the ICA Court can require and instead the matters of substance that
can simply be drawn to the attention of arbitrators. A question then arises if the tribunal does
not wish to adopt the suggestions of the Court.

At times parties themselves will include the possibility of some form of scrutiny in the
arbitration agreement itself, either a second tier arbitral tribunal or purport to call for judicial
review of arbitral awards. In most cases they would not truly be matters of scrutiny.

16.12 Service and Notice

16.12.1 Communication Requirements

It isimportant to consider what notice obligations there are in relation to an award and what
powers a tribunal has to modify an award up until such time. Proper communication has a
number of ramifications. An award can only be said to be binding when it is brought to the
attention of the relevant parties. Subject to rights to correct, clarify, interpret or produce
additional awards, proper notice is the final act in the arbitrator's mandate and may thus
render the tribunal functus officio. Time periods also begin in terms of challenges to the award,
although that is not always so. Time limits for correction, clarification or additional awards
may also be dependent on the date of communication. These powers are considered in
sections 16.13 to 16.17.

Atribunal generally has a duty to deliver the award to the parties or at least notify the parties
of its completion. (285) Different arbitral statutes and rules use different terminology in terms
of notification or delivery or the like. Different statutes refer to the award being
communicated, notified, delivered, rendered or served. In some cases it may even suffice that
the parties are notified that the award is available for collection. Generally speaking, the
award must be delivered promptly or without delay after it is made. (286) Another issue is
whether delivery should be directly to the parties or may occur via counsel. It is also important
to determine whether relevant time periods begin on receipt by counsel where that is
considered appropriate. Attention would need to be given to the lex arbitri and to any
agreement of the parties, which may be included in notice provisions contained within terms
of reference or articulated in procedural directions. (287)

In ad hoc arbitration, the tribunal or its chairperson generally makes notification. Where an
institution is involved, the tribunal may have to submit the award to the institution which then
notifies the parties. (288) In some cases the tribunal is itself directed to distribute the award.
(289) The award itself should not be distributed without permission of the parties. (290) There
is no longer a general obligation to deposit an award with a judicial authority in the Seat to
allow for enforcement. The New York Convention changed this historical position.

16.12.2 Form of Delivery

Some laws and rules indicate that an original of the award must be sent to each party. (291) In
these circumstances, enough originals must be signed so that all can receive an appropriate
document. (292) Others simply provide that copies are to be delivered. (293) Some are silent,
in which case it would be better to provide originals.

As to the method of delivery, attention should again be given to any special requirementsin
the lex arbitri, rules or party agreement. In some cases intergovernmental agreements on
service of judicial and extrajudicial documents may apply. (294) Van Houtte argues that this
should apply to arbitral awards notwithstanding that these are not expressly mentioned
because they should be seen as coming within the phrases ‘extra-judicial document’ and ‘civil
and commercial matters...' It is also arguable that an award is a ‘judicial document’ for the
purpose of the regulation. Germany has taken this view, but not other EU Member States.
(295) Arbitration institutions are not transmitting agencies for the purpose of the regulations.

Some legal systems might require an award to be translated in the language of the country
where the award is served or a language understood by the addressee. (296) Care should be
taken where the parties agree on a different manner of delivery than is required under the
arbitration statute as it could have implications for its legal effect, although there may be
principles of waiver were a party to try and rely unfairly on such an agreement. (297) Even if
informal delivery is agreed upon, a tribunal should ensure that it complies with any delivery
obligations that commence relevant time periods for challenge. (298) In some cases a formal
time period will simply not run if a required mode of delivery has not been adopted. An
example would be where the parties agreed to receive the award electronically where the
arbitral statute does not contemplate this mode of delivery.

Attention also needs to be given to guerrilla tactics and the possibility that the losing party
may seek to evade notification or at least argue that notification never occurred. In such
circumstances it would be appropriate to ensure the best possible evidentiary record such as
registered mail.

16.12.3 Time for Delivery

As noted, the time of delivery isimportant in establishing starting time periods for requests to
correct or interpret, requests for additional awards or annulment proceedings. (299) Delivery of
the final award is also generally the time at which a tribunal becomes functus officio. (300) An

27
© 2017 Kluwer Law International. (All rights reserved). A Wolters Kluwer Company

CA367-027



award should be delivered to all parties, including the institution where one is involved. It is
then important to determine the exact date on which this can be said to have occurred.

As is often the case with time periods that have serious repercussions, attention needsto be
given to concepts such as communication and delivery. It is necessary to indicate how a
factual determination will be made in the event of a dispute and whether any deeming
provisions apply. Older rules simply refer to the notion of receipt without any further guidance.
That is not the case with UNCITRAL Rules 2010 Article 2 and ICC Rules 2012 Article 3 which have
detailed tests. It should be understood that because of the possibility of differing times of
delivery and receipt, different time periods may apply to different parties. (301) There
may also be conflicts questions as to the timing of receipt. While the arbitral statute in the
Seat may specify a term such as ‘receipt’, it does not necessarily purport to apply domestic
concepts in the Seat. (302) Receipt should be actual receipt, not deemed receipt, unless there
are specific statutory or rule provisions in that regard.

16.12.4 Advance Notice

In some circumstances, the parties may wish to know the outcome before a reasoned award is
provided. Given the prevalence of emails and faxes, tribunals will often provide advance
notice of an award prior to formal delivery of a signed copy. That is an accepted practice but
should not trigger the time periods for correction, interpretation or annulment. This could be
made clear. Advance notice of the decision should not be seen as breaching the confidentiality
of the deliberations. (303)

Any such announcement should only come after the deliberations are complete and the
tribunal has identified the reasoning to be employed in the written award. The ICC takes the
view that because of the required scrutiny by the International Court of Arbitration, prior
notification should only be given with the consent of both parties. (304)

16.12.5 Publication of Awards

There is a difference in approach between various institutions as to whether to assist in the
publication of awards. The primary rule is that these are confidential and may only be
published with the permission of the parties. The ICC does publish redacted versions of some
awards. Article 48(5) of the ICSID Convention indicates that awards may not be published
unless both parties agree. (305)

16.12.6 Registration

While it remains rare, some statutes require arbitration awards rendered within the Seat to be
deposited or registered with a notary or local court. (306)

16.12.7 Fees as Conditions of Service

Once an award is completed and available an arbitrator may be entitled to a lien on the
award to secure payment of fees or costs of the arbitration. Poudret and Besson suggest that
notification may only be withheld pending payment of fees ‘if recognised by law, the
arbitration rules or the parties' agreement’. The authors do not consider that the contract with
the arbitrator implies simultaneous performance. (307) That may well be so but that does not
indicate whether one could imply a term granting arbitrator discretion to withhold the award
in preference to calling for the arbitrator to sue on the contract. It would be better to specify
this right in any contract. Some arbitral rules expressly deal with whether the tribunal can
withhold delivery of the award until payment of fees has been effected. An institution may
generally withhold notification until such time as its costs have been provided.

16.13 Further Actions, Correction, Interpretation and Additional Awards

16.13.1 Introduction and General Principles

While rules typically distinguish between corrections, interpretations and additional awards
and while there is a history of significant debate between scholars and practitioners from
differing legal families on these matters, the policy issues are largely identical. Hence, this
section deals with some general issues pertaining to all forms of further action. Subsequent
sections add specific commentary as to each power. There are questions as to whether these
are inherent powers or are dependent on an agreement of the parties or powers to that effect
in the statute or rules. There may also be an issue as to whether the tribunal has lost its
jurisdictional mandate through some statutory or contractual time limit over its powers. This
may be more of a concern with additional awards as these have added dispositive effects. The
concern may not as readily apply to corrections and interpretations which merely explain or
rectify decisions already made within the time period and do not add further items of relief.
(308)

An arbitrator's duty to complete the mandate and act with due care suggests that ifa
particular claim was not addressed, an application should be permissible to invite the
tribunal to do so. If an obvious clerical error has been made, the duty of care has not been
satisfied and it would be better to have this rectified efficiently rather than undermine the
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entire award or invite a court not privy to the proceedings to take action in the circumstances.
The same is true where interpretation is concerned. Hence, the emerging view is to provide
such powers within arbitral statutes and rules. Key policy issues in the drafting of such
provisions include whether the right can be varied by agreement, the extent to which a
tribunal can undertake such actions on its own volition, applicable time limits, whether the
decisions both positive and negative constitute awards and can be separately challenged,
whether the tribunal can charge further fees and the ramifications if a tribunal does not
accede to the request.

It is entirely possible that an application for correction, interpretation or addition may flow
from a corrective decision itself. In principle there is no reason why a corrected or interpreted
award or additional award should not also be subject to further requests for correction,
interpretation or addition. (309) Because a correction, interpretation or addition is a separate
determination by the tribunal, it is conceivable that it could be separately challenged by way
of annulment or by way of challenging enforcement.

If there is a multi-person tribunal, the decision whether to make a correction, interpretation or
addition should be based on the same deliberation obligations and the same majority voting
powers as apply generally. There is also the question of the appropriate time limits for
completion of these tribunal tasks of correction, interpretation or addition. Poudret and
Besson suggest that the time limits tend to be too short given that there is often a need for
adversarial proceedings and proper notification to the parties affording them an opportunity
of presenting their views. (310) Some national committees objected to the tightness of the time
limits when Article 29 was first introduced into the ICC Rules 1998. (311)

There is also the question of whether the time limits are mandatory or can be extended or
overlooked. It seems reasonable that if a time limit for correction has elapsed, either in terms
of a late application or tribunal determination, a competent court should, if necessary, be
able to rectify errors that are obvious on the face of the award. Given that many commentators
are of the view that the power to correct is inherent in any event, they might suggest that the
inclusion of an express power in a statute or rules together with a time limit, should see the
latter as directory, without aiming to set the outer limits of competence. It is of course always
preferable to comply or seek agreed extension.

Rules as to correction, interpretation or addition simply refer to awards and do not seek to
distinguish between interim, partial or final awards. Nevertheless, if it is truly an award, an
interim or partial determination should be subject to such applications. This also means that
the time limits should run from that stage, although that may depend on the wording of
particular rules. From a policy perspective, it would be inappropriate for there to be a
mismatch between the entitlement to challenge the partial award and the entitlement to
seek its correction or interpretation. (312)

16.14 Correction or Rectification of Awards

16.14.1 The Power to Correct

Virtually all legal systems allow for corrections of typographical or computational errorsin
awards. The power to correct awards would first be determined under the lex arbitri. (313)
Almost all procedural rules also contain clear provisions allowing for corrections of an award.
(314) To the extent that provisions in rules vary from the lex arbitri, they ought to take
precedence unless the latter is seen as containing a mandatory norm. If the institutional rules
give the due process right to correct, then the better view is that they maintain the entitlement
and at most vary the timelines. Care would need to be taken where there is a mismatch
between time periods. It obviously makes sense to be safe and comply with the shorter of the
two time limits, whether that is in the institutional rules or the lex arbitri.

Article 33 of the UNCITRAL Model Law provides for a thirty-day time period for such a request
for correction. The time runs from the receipt of the award and applies unless the parties have
agreed upon another period of time. It goes on to state that the interpretation shall form part
of the award. Errors can be fixed on the tribunal's own initiative. (315) Article 38 of the
UNCITRAL Rules 2010 also provides a thirty-day time limit after receipt of the award for a party
to request a correction, with a further forty-five days for the tribunal to comply if it believes
the request is justified. Alternatively, the tribunal itself may make a correction within thirty
days after ‘communication of the award’. Care should be taken with the possible differencesin
timing between ‘receipt of the award’ by a party and ‘communication of the award’ by the
tribunal, although these could be interpreted to be identical. (316)

Even where the lex arbitri and rules are silent, it would also seem reasonable to imply consent
to changes of obvious errors as an inherent element of the parties' consent to arbitration, or
arising via the duty to complete the mandate and/or the duty to act with due care. There has
been a lively debate amongst scholars on this point. Poudret and Besson suggest that if the
rules are silent the power can be implied from the will of the parties to exclude the
jurisdiction of the courts on such matters. (317) The authors also believe that such a powerisa
general principle of civil procedure. (318) The power to correct is described by Moreau as a
‘residual power'. (319)

The view that thisis an inherent right is supported by the approach in Switzerland where there
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is no express power in the Swiss Private International Law but this has occurred in a number of
cases and Swiss courts and scholars have accepted that the power should be seen as inherent.
(320) There are differences in view in various legal systems as to whether there is statutory
power to refer matters back to a tribunal where the award is infra petita. (321) The inherent
entitlement was also supported by ICC practice prior to an express power of correction being
included in the 1998 Rules. (322) While that should be so, it is preferable for a national statute
to set out appropriate time limits as specific limits would not be easy to discern under broad
implied consent analysis.

There is also some debate as to whether parties are entitled to exclude a tribunal's power to
correct errors in an award. General party autonomy might suggest that this should be possible.
(323) A contrary argument might be that the parties have awarded a tribunal a mandate that
comes with an inherent right to correct obvious errors. If the parties sought to prevent a
tribunal after the appointment stage, the tribunal could also form the view that a subsequent
agreement cannot change the original mandate. Conversely, if the tribunal accepted the
appointment knowing that the parties did not want any corrections, party autonomy ought to
prevail. Born suggests that party agreement to bar corrections should be given effect, but also
argues for an inherent power on the basis that ‘it is contrary to basic conceptions of procedural
fairness for a mistaken award to be given binding effect’. (324) To the extent that the latter
proposition is valid, it would seem to be a mandatory norm of procedure that overrides the
first proposition.

16.14.2 The Ambit of the Power to Correct

Itisimportant to limit the matters that can be addressed in a correction request to stop
parties seeking to effectively make an appeal application calling for a change of reasoning and
result. Carefully circumscribing the nature of permitted corrections could address the type of
corrections or their effect. The Model Law chooses to describe the type of corrections. Article 33
limits the right to requests ‘to correct in the award any errors in computation, any clerical or
typographical errors or any errors of similar nature ..." Another approach which has been
suggested is to limit corrections to matters that do not alter the meaning of the award. That
would be an undesirable approach as it would be virtually impossible to not see this
impacting upon any corrected error. (325)

Courts have uniformly interpreted the basis for correction narrowly to prevent aggrieved
persons trying to re-argue key elements. (326) In Panacaviar, SA v Islamic Republic of Iran, (327)
the aggrieved party argued that the tribunal had mischaracterised the nature of the underlying
dispute and sought a ‘correction’ in relation to such alleged mischaracterisation. The tribunal
rejected the request, considering that the respondent was instead seeking to re-argue the case
and disagree with the conclusions. On this basis, if for example the tribunal completely
misread the terms of the parties' contract, this cannot be corrected. The only possibility is to
seek to annul the award or block enforcement but this can only occur on limited grounds that
would not cover an error in analytical reasoning.

Typical examples of simple errors include putting the decimal point in the wrong place,
inverting the description of parties (describing claimant as respondent), or an error of
calculation where the methodology is properly articulated (e.g., identifying the percentage
profit share but making an inappropriate calculation into applicable currency of the award).
(328)

One question is whether the power to correct awards could deal with form omissions. Using the
UNCITRAL Rules 2010 as an example, this raises the ejusdem generis principle because of the
reference to specific types of errors and then ‘any error of a similar nature’. Peter Sanders
makes the point that the generic phrase is difficult to understand as the three stipulated areas
of errors in computation and clerical and typographical errors are not of a similar nature. (329)
It is only fair and efficient to see a correction power as covering an error of form that would
otherwise render the award subject to challenge where correction does not alter the true
dispositive intent. The English Arbitration Act 1996 refers to the power on application oron a
tribunal's own initiative, to ‘remove any clerical mistake or error arising from an accidental
slip or omission or clarify or remove any ambiguity in the award.’ (330) The time limits are
twenty-eight days for the application and for the correction. It is not clear what is intended by
the phrase ‘accidental slip or omission’ and whether this goes beyond mere clerical errors to
matters of analytical error. (331)

16.14.3 Due Process and Corrections

Unless the correction is clear and obvious, the tribunal should give the parties an opportunity
to have an input. An example might be complex calculations of damages where one party has
noted an arithmetical error. The tribunal might revise the computations but it still could be
the case that the revised figure isitself inaccurate or would at least benefit from party input. If
a request for a correction is made, it seems appropriate to hear the other party's view as is the
case with most unilateral applications for tribunal orders and awards. (332) While the other
party's view should be sought, it would generally be unnecessary to hold a hearing for such a
purpose (333) and such a request should not allow a recalcitrant party to delay the
process. Situations might be more complex if a tribunal has had to be reconstituted between
the time of an award and the time of a requested correction.
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16.14.4 Form Requirements and Challenges

Article 33(5) of the Model Law indicates that the form and content obligations under Article 31
apply to a correction of an award. This should also be so in relation to any clerical errors. The
English Arbitration Act 1996 calls for an application for rectification to first be made to the
tribunal and only allows for judicial challenge after the section 57 options have been
exhausted. (334) A court has held that a direct court challenge can be brought on matters that
the tribunal could not have corrected. (335)

A positive decision on rectification or correction is itself an award open to challenge. (336) A
refusal to rectify an award is considered by French courts to be a decision appropriate for
challenge. (337) The Note by the Secretariat of the ICC on Correction and Interpretation of
Awards considers that for corrections, where a request is acceded to, it should take the form of
an Addendum while a refusal should be taken as a Decision. (338) Both addenda and decisions
need to have reasons and be presented for scrutiny to the ICC Court.

It is not immediately clear whether a request for a correction suspends the time limit for a
challenge to the award. The Italian Code of Civil Procedure Article 828(3) expressly holds that it
does not suspend the time limit. (339) The same view was taken by the Swiss Federal Supreme
Court in relation to a request for a correction under Article 29 of the ICC Rules 1998. (340) On
this view, a separate challenge could be made against a rectified award but only against the
corrected parts. A well-drafted lex arbitri will make it clear that any time limit for setting aside
the award does not run pending a request for correction, interpretation or an additional award.
That is made clear under Article 34(3) of the UNCITRAL Model Law. Poudret and Besson wisely
suggest that if the law is not clear, it would be advisable to simultaneously file a request for
correction and an application to set aside the award within the stipulated time frames. (341)

16.14.5 Timing of Corrections

Time limits in governing statutes are typically twenty-eight or thirty days. (342) Where there is
no express provision, some commentators have recommended a particular limit within which
to apply for correction, although it would be difficult to set a hard and fast rule. (343) From a
policy perspective, some deadline supports finality and supports the view that a party should
be vigilant in analysing an award to look for errors that apply against its interests. However, it
might be argued that any error identified up until the time the award must be honoured
should be allowed on the basis that no harm is caused in such circumstances. If the
entitlement to correct is under a general inherent power, then the tribunal ought to be able to
look at all relevant circumstances and decide on a case-by-case basis.

16.14.6 Other Modes of Correction

Another approach to correction is through scrutiny by institutions. Scrutiny under the ICC Rules
is much broader than the correction powers, as Article 33 allows for points of substance to be
drawn to the attention of the tribunal. Other possibilities for correction might include
remittance by a court (344) or correction by the court itself when the tribunal cannot be
reconstituted. (345) Some US courts have also held that the power to correct errors is inherent.
(346) The US situation may be problematic in that it may deny arbitrators their own
entitlement to correct the award. Born criticises the breadth of the section 11 criteria,
suggesting that this invites inappropriate applications and has allowed some courts to correct
matters of substance. He cites as an example Eljer Mfg Inc v Kowin Dev Corp, (347) but the facts
may not be controversial.

16.15 Interpretation of Awards

16.15.1 Power to Interpret

Some national statutes expressly allow for interpretation. (348) Where national legislation is
silent, courts will typically see the power to clarify or interpret as inherent, may allow a court
to refer back to the tribunal orin some cases may allow the court itself to resolve the
ambiguity. (349)

If the arbitral statute and rules are silent on the question of interpretation, the better view is
that thisis either an inherent adjudicator's power or an implied element of a duty to complete
the mandate, although not all support this view. (350) The argument in favour is that a tribunal
has to provide dispositive directions that are capable of being implemented and enforced. To
the extent that they are so ambiguous as to lead to disputes about the implications of the
award, the tribunal should simply be able to explain what it meant. If an ambiguity is such that
the parties cannot understand how to implement the award, the better view is that a tribunal
nonetheless has an inherent power to resolve the ambiguity. (351) ICC practice was to allow for
interpretation of awards even prior to an express power to do so beingincluded in the 1998
Rules. (352) Lew, Mistelis and Kroll also seem to support an inherent power. (353) The inherent
right to interpret an award has been accepted by an arbitral tribunal in the Delimitation of the
Continental Shelf (United Kingdom v France). (354)

Some have still debated whether there is an inherent power to interpret awards given that the
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award already has res judicata effect. (355) Poudret and Besson point out that judges are
entitled to interpret and arbitrators should have no different powers. The key issue is not
whether the award has res judicata effect but who is best placed to determine just what
effect it has when its terms are inherently ambiguous.

Some rules may also be limiting. The Model Law limits interpretation to cases where the
parties have agreed, (356) Article 33(1)(b) indicating that ‘if so agreed by the parties, a party,
with notice to the other party, may request the arbitral tribunal to give an interpretation of a
specific point or part of the award'. Even this articulation does not indicate whether the
tribunal itself may provide an interpretation absent a party request. The English Arbitration
Act 1996 does not refer to interpretation but allows for clarification of ‘ambiguities’ which
should amount to the same thing. (357) Section 57(3)(a) does not call for consent of the other
party before a tribunal can be asked for clarification.

16.15.2 The Ambit of the Interpretation Power and Due Process Obligations

Poudret and Besson suggest that interpretation ‘means to restore the true meaning of the
original decision where it was badly expressed in the holdings, be it because the latter seem
to be at odds with the reasons or contain obscurities or ambiguities. Interpretation does not
modify or supplement the original decision’. (358) Merkin goes further and considers that the
power would allow a tribunal ‘to rethink inconsistencies in the award’. (359)

In any event, interpretation should be limited to ambiguities in the rulings or the means of
execution, (360) and not simply address the reasoning underlying the final dispositive
provisions. (361) On this view the notion of an interpretation is instead more akin to a
clarification. (362) In some cases a final award might also interpret a prior ambiguous partial
~~ award. (363) On this approach it does not seem that a tribunal would need to afford the parties

~ an opportunity of being heard on the .= matter other than simply articulating what aspects
of the award they find ambiguous in the context of implementation. Unlike a correction, which
might require actual recalculations by a tribunal, an interpretation is merely a better
explanation of what the historical decision actually was and does not seek to change the
nature of the remedies awarded.

However, in some cases the remedy is so unclear that the interpretation nevertheless has to
select between two conflicting views. In such cases, requests for interpretation are really more
akin to requests for completion of the mandate. For example, if a tribunal awards interest but
does not indicate whether it is simple or compound interest, it is not clear on the face of the
award that the tribunal actually turned its mind to this question in the first instance. Similar
issues arise where there might be an award of royalties without an indication of the time
period for calculation or geographical coverage. (364) If this is the case, an opportunity to be
heard may be necessary.

In some cases there will be an important question of classification as to whether the award
simply needs interpretation or whether there is a gap. In the latter event, that can be a ground
for setting aside the award where the tribunal has not completed the mandate. The same may
be so where it is a question of interpretation as to whether the tribunal has gone beyond its
mandate. Such a situation might be dealt with via remittance to the tribunal or instead, under
a presumption that a tribunal has not purported to exceed its mandate and hence annulment
and enforcement courts should read down the dispositive parts under that presumption.

A request for an interpretation will typically be rejected ifit is not necessary to
implementation or enforcement of the award. A tribunal also needs to ensure that such
requests are not used to unduly delay implementation or enforcement. Peter Sanders
recommended that the UNCITRAL Rules be amended so that requests for interpretation cannot
be used for delaying purposes or to obtain revisions under the guise of requests for
interpretation. (365)

16.15.3 Form of Interpretation

Again the interpretation shall form part of the award and the form requirements of provisions
such as Article 31 of the UNCITRAL Model Law must be met. The Note by the Secretariat of the
ICC on Correction and Interpretation of Awards considers that for interpretations as well as
corrections, where a request is acceded to, it should take the form of an Addendum while a
refusal should be taken as a Decision. (366) Both addenda and decisions need to have reasons
and be presented for .= scrutiny to the ICC Court. As with corrections, situations might be
more complex ifa tribunal has had to be reconstituted between the time of an award and the
time of a requested interpretation.

16.15.4 Time Limits for Interpretation

There is a difference in time limits as to interpretation of an award between various rules and
statutes. Under Article 38 of the UNCITRAL Rules 2010 and Article 33 of the Model Law the
tribunal has a thirty-day time period, although under Article 33(4) of the latter, the tribunal
may extend if necessary the period of time for the making of a correction, interpretation or an
additional award. Once again, it may be sensible to comply with the shorter period for safety
purposes, although provisions in the rules selected would be expected to prevail.

16.15.5 Challenge
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An English case has held that a failure to respond to a requirement to interpret an award can
constitute a serious irregularity for challenge purposes. (367) That would obviously depend on
the circumstances.

16.16 Additional Awards

Because additional awards must have added dispositive effect, they need to be rendered
within any applicable time period that limits the tribunal's powers. (368) They also need to be
promulgated subject to the due process rights of the parties to be heard and the deliberation
obligations on the tribunal. Article 33(3) of the UNCITRAL Model Law indicates that unless
otherwise agreed by the parties, a party may with notice to the other, request an additional
award asto presented claims that were omitted from the award. (369) There is a thirty-day
time limit for the request and if the tribunal considers it justified, sixty days for the making of
the additional award. Article 39 of the UNCITRAL Rules 2010 allows for a request for awards on
claims presented but not decided within thirty days of receipt. (370) If the tribunal considers
the request justified it has sixty days to comply but may extend if necessary.

Neither the 1998 nor the 2012 ICC Rules include such a provision. However, the ICC accepts that
thisis at least permissible where it is provided for by the lex arbitri. (371) A specific rule for
additional awards was not thought appropriate to the ICC Rules simply because of the court
scrutiny, which would hopefully identify such matters in any event. (372) While the hope of the
ICC Working Party was that scrutiny would obviate the need for additional awards, no one is
infallible and in any event the Secretariat and the court have not had the benefit of being at
the proceedings. The parties may have orally agreed to clarification of the ambit of a term of
reference, which might then have not been adequately addressed in the award. This omission
would not be obvious to someone comparing the terms of reference with the actual award to
determine whether all matters were adequately covered. There is also the possibility of human
error. It would be unfortunate if the result was that a need for an additional award not picked
up by the court would force an annulment application. That would be particularly problematic
in terms of those aspects of the award which were properly concluded.

There is generally no express provision in rules for the tribunal to provide an additional award
of its own volition. If the tribunal has simply forgotten to cover something that should have
been dealt with in an award it declaresto be final, one view is that it would be. functus officio
under a provision such as that of the Model Law. That should not be so where the rules or
statute expressly indicate that an additional award may be rendered after an award
purporting to be a final award. A contrary view is that it should be an inherent power or an
implied term in its duty to complete its mandate. In any event, it is subject to contrary
agreement by the parties who may, therefore, bar the entitlement to additional awards. Even a
later agreement by the parties should not be a problem in terms of imposing on the tribunal as
it would only be reducing the potential workload of the tribunal not adding to it and hence
could not be seen as an improper interference with contractual rights agreed to on
appointment. (373)

Civilian jurisdictions have tended to allow tribunals to subsequently deal with omissions
without any express basis in the statute or rules, while some common law jurisdictions have
considered the tribunal to be. functus officio. The better view should be to see the functus
officio doctrine as having exceptions to correct mistakes, clarify ambiguities and decide
matters which have been inadvertently omitted. (374) If a tribunal itself cannot render an
additional award unless requested to do so by a party, this may unfortunately mean that the
award might be set aside if a party preferred that approach, at least in a jurisdiction that does
not require a request for an additional award as a gateway to annulment.

A further policy issue is the implication for any annulment or challenge proceedings where
such rectification or interpretation applications have been made or can be made. It would be
wasteful to force parties to take appeal proceedings where one would obviate the need for the
latter. Section 70(2)(b) of the English Arbitration Act 1996 indicates that a challenge or appeal
cannot be brought until remedies provided under section 57 as to correction or additional
awards have first been exhausted. (375) Nevertheless in legal systems where there is no such
express provision, the parties may need to simultaneously file to ensure that their rights are
clearly protected. (376) In France a failure to decide on an aspect of the claim does not
constitute a breach of the mandate or a ground for setting aside, hence the proper remedy is
to require an additional award. (377)

There is a difference between situations where a tribunal has simply failed to address a matter
that should have been dealt with and instead a situation where a tribunal has impliedly
rejected a claim but not addressed it in the award. As to the latter, because of the requirement
to provide reasons, a tribunal should always address rejected claims and explain the reason
for the rejection. Due process and natural justice issues should commonly arise with additional
awards if the tribunal has not already ensured that each party has had an adequate and equal
opportunity to present its argument on the matters not covered in what purported to be the
final award. If a tribunal needs to afford parties an opportunity to make submissionsin
relation to an additional award, it would seem reasonable to impose strict time limits so that
the tribunal itself can meet its required deadlines, although it is equally the case that where
the tribunal has a power to extend a time period, it should ensure that both the tribunal and
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the parties have an adequate opportunity to present relevant material. (378)

Additional awards are not merged with previous awards and may thus be the subject of
discrete annulment or enforcement applications. They again must comply with all of the form
requirements for an award.

16.17 Remission of Awards

Another mechanism for follow-up action by a tribunal is where an annulment application has
been made and the relevant court has a power to remit the award to the tribunal. Article 34(4)
of the UNCITRAL Model Law indicates that:

The court, when asked to set aside an award, may, where appropriate and so requested by a
party, suspend the setting aside proceedings for a period of time determined by it in order to
give the arbitral tribunal an opportunity to resume the arbitral proceedings or to take such
other action in the arbitral tribunal's opinion will eliminate the grounds for setting aside.

This provisions does not establish a typical remittance power where a court might direct a
tribunal to behave in a particular way. Instead it is merely a power to suspend setting aside
proceedings and must be based on a presumption that the tribunal has a separate entitlement
to take some further action that might eliminate the grounds for setting aside.

16.18 Fees and Expenses for Corrections, Interpretations or Additional
Awards

Another question is whether a tribunal may seek fees or expenses where correction,
interpretation or additional awards are involved. The policy issue of concern is that the need
for correction, interpretation or additional awards might often arise because of tribunal error.

Where an institution sets the final fee it might well take this into account in any event. Where
the parties have agreed on an hourly or daily rate, and the tribunal has no indemnity or
exclusion for negligent behaviour, if the error is clearly that of the tribunal, seeking a fee might
simply lead to a claim for reimbursement under the contract with the parties. Some laws
expressly indicate that the tribunal is not entitled to receive fees for such purposes. If a case is
clearly one of tribunal error, one would normally expect that a tribunal would not seek
payment for that purpose. More problematic are cases where the tribunal believes the award
is sufficient but the parties have sought clarification nonetheless. It will obviously be a
question of judgment on a case-by-case basis whether a tribunal could justify feesin such
circumstances. Article 40(3) of the UNCITRAL Arbitration Rules 2010 makes clear that where
interpretation, correction or completion arises the tribunal may charge specified costs but no
additional fees. Atribunal's broad powers to award costs as between parties should also apply
to any contest in relation to correction applications. While there is a strong argument to the
effect that a tribunal ought not to be entitled to fix errors or ambiguities and receive fees as

¢ well, (379) nevertheless Article 2(10) of Appendix Ill to the ICC Rules 2012 allows an
advance to cover additional fees and expenses where appropriate in relation to Article 29(2)
applications.

It certainly seems reasonable that a tribunal should be entitled to fees and expenses where it
legitimately rejects such an application. The difficulty arises where the tribunal accepts that it
has made a typographical or computational mistake or has failed to clarify an ambiguous
matter or has failed to deal with a claim. A blanket rule either way would be problematic. For
example, where additional awards are concerned, if the tribunal should have dealt with a
matter and did not, the original fee may be less than it ought to have been. Hence, when the
tribunal completes the mandate, some entitlement to extra fees seems appropriate. The same
may be true with certain interpretations that in reality invite a tribunal to address a particular
issue such as whether interest awarded should be on a compound or simple basis. Even here
there may need to be a legitimate discount for the extra costs occasioned to the parties by
reason of the tribunal's oversight.

16.19 Effect of an Award

16.19.1 Impact of the Award on an Arbitrator's Powers

As noted at the outset, the key effects of an award are that it is enforceable as between the
parties, it has resjudicata effect in relation to future actions, parties themselves have duties
to comply and not to act in a contrary manner, and potential rights to seek correction,
interpretation, annulment or enforcement are triggered.

Once a final award is rendered, another important question is as to the impact on the
tribunal's own powers. Generally speaking, the rendering of a final award renders a tribunal
functus officio, save for express correction and interpretation powers, although the concept is
to some degree subject to debate and is discussed further in the following section. The functus
officio concept may have important practical implications where a tribunal omits to cover
certain aspects that ought to have been dealt with. An example would be interest and costs.
Save for express powers to provide additional or corrective awards, the possibility exists that
a tribunal which purports to render a final award not covering all matters can no longer repair
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the oversight. A converse argument is also highly tenable. A tribunal has a duty to complete the
mandate. The parties never consented to an award that was infra petita. Consequently, once
the oversight is noticed, the tribunal should be seen as having power to complete that which it
was originally asked to do. There are thus desirable exceptions to the functus officio principle
which can be provided for in a range of ways. In addition to the inherent powers argument,
most rules allow for correction, interpretation and at times revision of an award. Second, an
annulment or enforcement court might remit the matter back to a tribunal for reconsideration.
Third, the tribunal's own award might provide the parties with liberty to apply for variations of
the orders, for example where one party fails to respect a particular direction in the award.

Where arbitral statutes address the issue, they typically follow the structure of Article 32 of the
UNCITRAL Model Law. This provides that ‘the arbitral proceedings are terminated by the final
award’ subject to the provisions relating to correction, interpretation and additional awards.
Article 32(3) indicates that ‘(t)he mandate of the arbitral tribunal terminates with the
termination of the arbitral proceedings’. (380) Article 32(2) also indicates that the proceedings
may be terminated by order of the tribunal without necessity for a final award where the
claimant withdraws the claim unless the respondent objects and the tribunal agrees that the
respondent is entitled to an award, the parties agree on termination, or the tribunal finds a
continuation is unnecessary or impossible.

Where ICSID arbitration is concerned, an ad hoc committee may consider a request for
nullification under Article 52(1) of the ICSID Convention. If the award is annulled, either party
can request that the matter be brought to a new tribunal. (381) Article 51(1) of the ICSID
Convention allows reconsideration of an award based on subsequently discovered evidence ‘of
such a nature as to decisively affect the award’. An UNCITRAL tribunal under Judge Schwebel
considered that this was an inherent element of a tribunal's power. (382)

While an arbitrator would generally be seen as functus officio after rendering an award and
after the appropriate time periods for rectification are concluded, this only relates to the
adjudicatory function itself. An arbitrator certainly has ongoing duties of confidentiality. A
related question is whether there are then any commensurate rights or powers in relation to
any matters over which there is a duty. Schwartz alludes to a complex dispute as to whether an
arbitrator was entitled to release material in its possession at the request of a party. (383)

In addition to duties of confidentiality, there may be duties to conserve documents, assisting
the parties in complying with further formalities, (384) the duty to correct errors, interpret
where necessary and at times supplement an award and the duty not to interfere with or
adversely affect enforcement of an award. Most do not see any positive obligation to actively
support enforcement, although this has been argued by Bedjaoui in the context of helping
sovereign States to come to terms with adverse determinations in investment
arbitrations. (385) Identifying such duties after the award is completed is further complicated
where there are multi-member tribunals. Added to the conceptual question there is also the
problem of what remedy could possibly apply if an arbitrator breaches post-award
obligations. Removal or loss of fees cannot be applicable. Damages would be difficult to prove
even where immunities do not apply.

One residual uncertainty is the degree of control a tribunal may have over certain forms of
relief. In some cases, a tribunal might see valuable practical reasons to try and maintain such
an ongoing function but would need to consider whether it is unable to do so, being functus
officio. This is discussed further in the following section.

16.19.2 The Nature of the Functus Officio Concept and Implied Exceptions

The logic behind the concept of functus officio is that if parties consent to a tribunal having a
mandate to do certain things, once they are completed the jurisdictional authority no longer
exists. The notion that a tribunal is functus officio has a strong relationship to other concepts
clearly applicable, namely that an award gives rise to resjudicata effects between the parties
and that awards are binding. The notion of functus officio in common law is simply to the effect
that an arbitrator may not revisit the merits of an award once it has been issued. (386) Because
of this, the concept must be looked at alongside the doctrine of finality. (387) The functus
officio concept would also mean that even where partial awards are rendered, that is the final
word of the tribunal on that matter and the tribunal cannot change its view even if the balance
of the proceedings are ensuing. As noted previously in relation to Gulf Petro Trading Co v
Nigerian National Petroleum Corp, (388) later stages can still impact on earlier ones.

Jurisdictions such as the US that do not expressly refer to anything akin to a functus officio
doctrine, still support it under common law principles, with similar exceptions to deal with
mistakes and ambiguities. (389) All legal systems would agree that while a tribunal may correct

- obvious errors, fill gaps and resolve ambiguities, the functions are not there to support a
change in view that a tribunal might have come to on further reflection. The policy reasons
against this are that the parties wanted a speedy and final resolution of their dispute, there
would be too much concern with the possibility of ex parte submissions after the award trying
to have the tribunal change its mind and the concern that if the tribunal felt disposed to
change its mind on one occasion, why might it not do so again on even further representations
being made.

There is a debate as to whether a tribunal nonetheless has an inherent power to revise an
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award in cases of fraudulent or similar behaviour. A number of tribunals and commentators
have considered the possibility and not rejected it outright, although language used is very
mindful of the question of whether the tribunal still has potential jurisdiction. The French Cour
de Cassation considered that this would be possible ‘if the arbitral tribunal remains
constituted after the rendering of the award (or can be reconstituted). (390) If the tribunal is
aware of fraud prior to becoming functus officio, it seems reasonable to allow it to reopen its
proceedings. All arbitration agreement are properly presumed to be agreed to in good faith.
This would suggest an implied term that if one party acts fraudulently and misleads the
tribunal, at least as long as the tribunal has some remaining duties, these caninclude
correction of determinations induced by fraud. (391) Brower supports the view that the tribunal
itself ought to be able to review such awards. (392)
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