EDITED BY
ANDREAS ZIMMERMANN
CHRISTIAN TOMUSCHAT KARIN OELLERS-FRAHM
CHRISTIAN J. TAMS

ASSISTANT EDITORS
MARAL KASHGAR DAVID DIEHL

OXFORD

CA363-001



OXFORD
VRIVERELTY PRESR

Crreat Clarendon Steeer, Ululord, ON2 610
nined Kingdom

Oxferd University Press is a department of the University of Oxford.
Ir furthers the University's objeovive of excellence in research, scholarship,

and education by pabdishing worldwide. Oulonl is & registered trade ik of

Ouford University Press in the UK and in corcain other countries
0 The severu] authoes, 2002
The maoral gl of dhe sathors have been sssertal
Firse Edivion published in 2006
Second Edition published in 2012
Erenppinsbon: ¥
Al rights reserved. No part of thix publication may be repraduced, stored in
& retrieval system, or cansmicied, o any form or by any means, withou the

priver permdssion in writing of Udeed Lniversior Press, or as expressly permitied

brr Lo, by Hicznce or under teeins agreed with the appeopiiate eprographics
!if'“h[b- g

address above

You must not circulate thiz work in any other form
arud your st Impose this same condition on any acquiner

Crown copyrighe marerial is veprodaved wides Cliss Licence
Nuarher COLPDOB0I4R with the permission of 1P3]
amad the Queen’s Printes for Scotland

British Libeary Caraloguing in Poblicatton Data
Dlata available
TOBN 9980 1909002506
Princed and bound be

P Group (UK] Lid, Croydon, CRO 4YY

Links to third party websites are provided by Oxford mgmml faith and
fer indurm ty for the maerials
contained in any thied party webshte referenced in : this work.

£ t'tﬂi'h‘ ("‘i ltﬂ'!ﬁl‘{ (] £50 thm'ﬂ ALY Yi.:"\flﬂl‘l.’n

pizacion. Enquiries concerning reproduction euside the scope of the
n"ih‘“‘ﬂ." \Illﬂ.nhl I}E SEET R ‘llt" RKL]II‘ F}L'ﬁ‘r’” ‘“lh"lbl‘: ‘v.‘]x[&lﬁ.] ‘Iﬂg‘.i‘r\“\ TJTT‘"{‘) Al hl’?

CA363-002



904 Starwete of The nvernasional Cours of Justice

recognized in general inrernational Low and stipulared also in Are. 2, para. 2 UN Charver
as a general duty of the member States, The principle of goed faith has a series of 'conere-
tizations’ in the field of procedural law.™

Firsr, it requires the parties not ro undertake any acrion which could frustrare or
Slﬂ'ﬁﬁ‘[?{l nf:lé}-“'kr i?dv{:rﬁd:&}r afﬁ:{:i Thﬁr P‘n‘jpﬂf Fl]!]{:f'iﬁlj ing QTF [hc PTE'}{:I:.’{!UH‘: ‘CZ%‘I‘QS{"H! TI1(: ‘Pﬂiﬂf
being to protect the objecr and purpase of the proceedings. As has already been said, the
proceedings are also characterized by their adversarial narure and the opposing claims
of the parvies. Thus, i is perlecely open o @ party to Turcher ivs own interesty even at
the expense of the other parcy. But this selfishness has some limits, It cannot disregard
requirements of a proper funcrioning of the procedure as such,'™ Thus, a party may nec
deliberately present talse or forged pieces of evidence, It may not impede the production
of evidence by the other party by having recourse to pressure or any other equivalent
device. Second, the principle forms the basis of che more specific rule on the prohibition
of abuse of procedure,' Third, it is the basis for the application of procedural esroppel,
or of the maxim nemo commodum capere potent de sua propeia terpivedine, The last two
propositions can be applied 1o evidentiary issues, To thar extent, they can be said ro gov-
ern the proceedings of internarional tribunals, It is propased ro focus here on the three

1. The Probibition of Abuse of Procedsre

Abuse of pmcedu‘m is a SFEL'i:l] .applia::zﬁifm of the E}mg‘:ihit‘iml of abuse of rfightsb which iz
a gﬁ*ncmﬁ Princip[c: ag}pﬁic&ﬁla in international law as well asin municipa] T Bt comsists
of the use of procedural inscruments or rights by one or imore pardes for purposes that are
alien 1w those for which the pn:m:-&dur:d ri:;;ht,s were established, fapeti:ﬁ”y for a frandulent,
procrastinaory o frivolons PUrpOse, for the [HLT P af causing harm or (:vBL:Lining an
illegitimate advantage, for the purpose of reducing or removing the effectiveness of some
other available process or for purposes of pure propaganda, To these situations, action
with s malevolent intenr oF with bad faith can be added, The existence of such an abuse
is not easily to be assumeds it must be rigorously proven, The concept cannot be caughe
complecely in the abstracr, since it can relate o 3 vaviety of different siouations,

The case law af the IC] is replete with insrances where the principle of abuse of pro-
codure has been invoked, The Court, however, has never found the conditions for an
ﬂppl‘icafim} of the prim;i?ic o be fulflled, B i did not I»:jf;;r the concept as such: i
merely athrmed that its application was not warranted in the cases under consideration.

In CE'IE}'I Calse, Its an iil'}".‘iii SEEIE O I"l::{‘r'[".‘ hl‘.‘i!‘l"l Correct.

The comtemtious cases in which the principle has so lar been invoked are the

fellowing:™
o Awmbatiefos (claim of abuse of procedure by excessive delay in presentation of a
clairu}ad®?
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i Balb (20000, op. 429 e ey These Is moooooemn Bese o wenoure brvo a description of the varims contents
ol the principle.
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