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Part Ill: The Award, Chapter 14: Remedies and Interest

14.1 Introduction and Classification

This book concentrates on procedural and evidentiary matters in arbitration. Hence, it does
not seek to outline key principles of substantive law that are essential to the arbitral process.
Nevertheless, as noted in Chapter 13, the application of substantive law commonly depends
heavily on procedural issues as to the way substantive law is determined and on evidentiary
matters as to how the law is proven and how salient facts are found. This is also the case where
remedies are concerned, as these are generally a subset of substantive applicable law.
Another reason to consider these issues is that not all systems see all aspects of remedies as
substantive. Lex arbitri or rules may deal with some matters at least, such as interest.
Classification issues in conflicts of law can also treat some issues as either procedural or
substantive. An example is limitation of actions. (1) The law relating to damages is classified by
some systems as partly procedural and partly substantive. (2) Equitable doctrines may present
particular difficulties with regards to classification. Tracing, for example, involves the
identification of assets which could be regarded as an evidentiary and, therefore, procedural
matter. However, Dicey and Morris suggest that tracing is a substantive issue asitisan
essential step in the bringing of substantive actions in the law of property. (3) Party autonomy
can also come into play, with contracts and treaties at times prescribing or proscribing certain
provisionsin
that regard, which in turn can raise evidentiary as well as legal challenges.

Another reason to deal with practical aspects of remedies at least in an introductory fashion is
that it is a topic not usually dealt with in much detail in treatises. Given that arbitration is
essentially about seeking practical and timely solutions to complex international commercial
problems, it is perhaps surprising that so little has been written about the nature of relief at
the same time as there is a degree of criticism of tribunals in relation to uncertainty,
inconsistency, lack of reasoning and the like where remedies are concerned. (4)

Some contentious issues covered in this chapter include what choice of law should be made
where a discretion exists, whether and to what extent non-pecuniary remedies are permissible
or appropriate, (5) methods of calculation of pecuniary remedies; appropriate standards of
proof, the enforceability of liquidated damages and penalty provisions, issues of currency and
timing and the related principles of awards of interest.

14.2 Procedural and Evidentiary Aspects of Remedy Determinations

A gateway issue in many cases is that where tribunals have discretion as to applicable law, this
choice can have a major impact on the nature and extent of remedies and hence a major
impact on the prior rights and obligations of contracting parties. While this can also occur with
international litigation, the difference with judges is that they are bound by their national
systems' conflicts rules. Even if it is uncertain what law will ultimately be applied, the rules are
in existence and known at the time of the contract. Hence, parties can at that stage predict
what law is likely to apply. Where arbitration is concerned, because an arbitrator's discretion
asto applicable law can come much later and is not constrained by any national law, key
decisions on substantive matters, including the applicable law of remedies, can have major
effective retroactive impact. This can either open up or bar certain remedies or have
significant impact upon measurement of damages. For this reason alone, parties should always
make a selection consistent with their reasonable expectations as and when they set price and
other terms. An example of such an impact would be choosing between a contract system that
opts for damages as a primary remedy as opposed to one which has specific performance as
the standard norm. These choices have both philosophical and commercial elements. For
éxample, Friedmann argues that specific performance is concerned with protection of the
subjective value of the promised performance in the eyes of the aggrieved party, while
damages is concerned with objective value. (6) Where there is a disparity between objective
and subjective value, one form of remedy will be preferable to the other. Such factors can add
to the difficulty and certainty as to tribunal determinations of applicable law.

In making discretionary choices between different systems of applicable law and within
systems as to which remedies to award, arbitrators are also making decisions about the role of
contract law and the interests worthy of protection by legal systems. It is important to
understand at the outset that within most legal systems, there is an ongoing debate as to the
ultimate aim of remedial measures. Legal theorists have considered that damages in contract
may be concerned with restitutionary interests, which can be divided into reliance interest
and expectation interest. (7) Even when a particular substantive law has been identified, it will
often be the case that there are major debates within that system as to the exact nature and
form of remedies that should apply. An important question is how an arbitrator determines the
ambit of an applicable national law that is in the middle of such flux and uncertainty. What is
an arbitrator to do when applying a law of contract damages where he or she knows there isa
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major debate in the literature and case law about whether the aim is to meet the performance
interest, expectations interest, or reliance interest? What attitude is taken to requests for
disgorgement of profits when the party in breach makes a windfall gain from that very activity,
without causing commensurate loss to the aggrieved party where the applicable law has not
taken a firm view on the question? Will arbitrators tend to be more conservative than domestic
judgesin dealing with cutting edge questions of this nature? Tribunals may not even be limited
to a national law. Some tribunals seek to bring in lex mercatoria, for example UNIDROIT
Principles, through the notion of usages of international trade, referred to in provisions such as
Article 28(4) of the UNCITRAL Model Law. (8)

There are also evidentiary issues asto how an applicable lawis to be identified. Chapter 13
looked at the distinction between common law systems which treat it as a question of fact,
albeit with some residual presumptions, and civilian systems that may apply the iura novit
curia principle. These issues are equally applicable to the determination of the relevant laws
on remedies. Similarly, Chapter 2 looked at the duty to render an enforceable award and the
possibility that an enforcement country might see certain awards as against public policy. In
some cases, particular remedies, such as punitive damages, may be seen as being against
public policy in some systems.

Once the relevant laws have been determined, there are important procedural and
evidentiary questions as to the factual elements of remedy determinations, particularly in
relation to damages, where calculations are complex. A further discussion of specific
evidentiary challenges in damages assessments is contained in section 14.5.4. Calculation of
aspects of damages assessments are discussed further in sections 14.7 and 14.8.

14.3 Party Autonomy, Lex Arbitri and Institutional Rules

As always, the powers of relief held by a tribunal can arise from the lex arbitri, arbitral rules or
the agreement of the parties. Party agreement can operate both positively and negatively in
terms of either granting or barring particular forms of relief. Remedy conditions may be
drafted by the parties in their initial agreement or agreed to subsequently. Any alleged
agreement of the parties as to remedies could itself be subject to dispute and the ideal is that
there is a clear stipulation of the parties' wishes. (9) For example, there may be uncertainty
where the drafting uses a term such as ‘consequential damages’, typically in an exclusion
clause, which may have a different meaning in different legal systems. (10) From a procedural
perspective, any limitation on remedies should usually be acceptable unlessitis so
imbalanced as to offend equal treatment of the parties. Challenges are more likely under
substantive norms. Excessive damages could be seen as unreasonable or unenforceable
penalties. Where contractual provisions seek to limit damages, they might be subject to
substantive law principles that at times invalidate limitation clauses. (11)

While consent would generally be paramount, this is only vis-a-vis the rights of the parties
themselves. For example, the parties cannot simply agree to grant a tribunal a power of
disposition over third-party property. Relief may only be granted for or against a party to the
arbitration agreement, although that notion might be extended to non-signatories under
theories such as group of companies, alter ego or assignment where such claims have been
Brought within the arbitration. More debateable would be remedies as against a party
that also adversely affect third parties. An example would be an order for specific
performance against a disputed grantor of a patent licence, when the person instead intends
to licence a third party allegedly in breach of the agreement subject to arbitration. In many
such cases, a tribunal might have a power to order the remedy, but might choose not to do so
because of third-party impact and/or inability to have the third party assist in effecting the
remedy. A further aspect of party choice is that a tribunal is only entitled to grant the relief as
sought. A tribunal should only make an award in relation to the amount sought even if the
tribunal believes that a higher amount is appropriate. This is also the case if interest is sought
from a date later than could otherwise have been argued. (12) Consequently, if a claim is only
for declaratory relief, damages cannot be awarded. However, if declaratory reliefis that
payment of purchase price should be made good, the declaration itself leads to a monetary
obligation.

Tribunal powers do not have to be exhaustively expressed in the lex arbitri or rules. Consent to
final and binding arbitral awards also implies consent to dispositive powers. The general view
is that every remedy available in litigation is also available in arbitration, although that may
be impacted upon by the applicable law. (13) Some lex arbitri express this principle. For
example, section 48(2) of the Arbitration Act 1996 (UK) indicates that absent a contrary
agreement of the parties, a tribunal may order payment of money, grant declaratory reliefand
grant the same relief as an English court with regard to injunctive relief, specific performance
and rectification. (14) There are differences in view as to whether a tribunal may even go
beyond substantive relief that could be afforded by a court, perhaps based on implied
consent of the parties. (15) Obviously that is contentious and would need to be based on some
a priori logic, given that at the time the reliefis granted, the losing party would not be
supportive. While the entitlement to award monetary damages is not contentious, there is
more debate about some forms of non-monetary relief. Here there are questions as to the
relevant power, the role of discretions and the criteria to apply. Care should be taken to
ensure that there are no possible challenges for exceeding authority, although such challenges
are unlikely to be successful. (16) To the extent that remedies are substantive, this will limit
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the possibility for enforcement challenges to decisions made. Even then, while the award
itself might not be challenged, an arbitrator should be careful in asserting a power that does
not exist.

One contentious issue is where a tribunal wishes there to be some form of ongoing scrutiny of
the suitability of the relief granted. For example, a tribunal might award a certain form of
relief on the understanding that concurrent declaratory orders will be obeyed. To the extent
that they are not, this may adversely affect the suitability of the damages assessment that was
made contemporaneously. The starting presumption is that awards are meant to be self-
contained and tribunals are functus officio when the final award is rendered save for
correction, interpretation and gap filling powers. In some cases, however, the fact that a
tribunal seeks to maintain a supervisory function should not automatically be a ground for
challenge, although the tribunal may well be functus officio, hence rendering the supervisory
power inoperative. Some national courts have considered that retaining jurisdiction does not
contravene the functus officio principle. (17) In some circumstances, the parties might be able
to commence a new arbitration on the basis that the failure to honour the declaration was a
breach of the arbitration agreement, hence giving a newly constituted tribunal an opportunity
to effectively alter the net damages within the award.

Where there is a long term remedy proposed, the tribunal should certainly consider how to
frame this to maximise enforceability by an appropriate court if the identity of that court is
known. That should certainly be known in some circumstances, such as an obligation to transfer
a licence or patent after a defined time period. A tribunal might always wish to carefully
consider whether to grant a form of relief where there may be no suitable oversight of long-
term remedies. (18)

14.4 Non-Pecuniary Remedial Measures

14.4.1 Restitution

While this book aims to deal with both commercial and investment matters indiscriminately, it
isimportant to at times differentiate between the two. Remedies are perhaps the area where
thisis particularly important given the significant difference between investment treaty norms
of non-discrimination and compensatory expropriation as opposed to typical contract
breaches. Many comments about non-pecuniary remedies have been made in the context of
investment and international cases and some caution should apply when considering their
notential application to private commercial disputes. Anne van Aaken, for example, writes
that ‘it is clear’ that restitution is an available remedy in international law. (19) Having said
that, core principles should prima facie apply in each arena. Generally speaking, arbitration is
concerned to grapple with questions of restitution when considered in its broadest sense.

As a general rule, laws that apply to the availability of remedies in the law of restitution are
characterised as substantive rather than procedural. (20) In the Chorzéw Factory case the PCl)
said ‘reparation must, as far as possible, wipe out all the consequences of the illegal act and
re-establish the situation which would, in all probability have existed, ifthat act had not been
committed. Restitution in kind, or, if this is not possible, payment of a sum corresponding to
the value which a restitution in kind would bear; the award, if need be, of damages for loss
sustained which would not be covered by restitution in kind or payment in place of it - such
are the principles which should serve to determine the amount of compensation for an act
contrary to international law'. (21) The notion of restitution is thus also important in terms of
calculating damages even where physical restitution is not possible. (22) Article 36 of the ILC
Articles on the Responsibility of States for Internationally Wrongful Acts similarly indicates
that:

A State responsible for an internationally wrongful act is under an obligation to make
restitution, that is, to re-establish the situation which existed before the wrongful act was
committed, provided and to the extent that restitution:

(a) isnot materially impossible;

(b) does not involve a burden out of all proportion to the benefit deriving from restitution
instead of compensation. (23)

It should be noted, however, that these norms were not drawn up with a view to application in
investment disputes involving private parties. (24) Nevertheless, such principles have been
applied in investment disputes, although not without controversy. In an ad hoc award in
Fexaco Overseas Petroleum Co, the tribunal considered that ‘restitution in integrum is...
the normal sanction for nonperformance of contractual obligations ... It considered that it was
only inapplicable ‘to the extent that restoration of the status quo ante isimpossible’. (25) A
further example where restitution was ordered is one of the cases concerning the rights of
Britons in Spanish Morocco. (26) In that case, the tribunal ordered the Spanish Government to
provide replacement premises for the British Consul in Tetuan because the Government was
responsible for the destruction of the Consul's previous premises.

Some international treaties expressly refer to restitution, including NAFTA (27) and the Energy
Charter Treaty. (28) Nevertheless, some express provisions allow for a State to pay damagesin
lieu of other remedies as granted. (29) The 1955 Washington Convention does not expressly
address the issue, although some have questioned the implications of Article 54(1) of the
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Convention by which parties promise to ‘recognise an award rendered pursuant to this
Convention as binding and enforce the pecuniary obligations imposed by that award...".
Christoph Schreuer has analysed the history of the drafting and concluded that this was a
compromise position to accommodate the views of some delegates that non-pecuniary
penalties might not be enforceable on public policy grounds but did not wish to proscribe such
remedies and still wished to allow such awards to have res judicata effect. (30)

Evenifitis permissible to award restitution in kind, there is still a question as to whetheritis
desirable. Restitution is rarely ordered in international arbitration, as it is often not possible
to undo the effects of breaches made and tribunals ‘quite rightly tend to avoid making awards
that are difficult to enforce’. (31) The award of remedies other than damages by international
arbitral tribunals is, therefore, extremely unusual. (32) The difficulties associated with
restitution are considerable, and include the length of time that has elapsed since the original
unlawful act may make restitution impossible; restitution may not constitute an adequate
remedy for all damage involved and it cannot repair moral or personal injury. (33) Redfern and
Kunter suggest that monetary compensation in lieu of restitution is a better alternative.
(34) Moreover, they regard the case of Texaco as an ‘apparent exception’ which is ‘difficult to
accept... as a precedent for the effective granting of restitution in international commercial
arbitration’. (35) They note that the case has been severely criticised (36) and that a different
conclusion was reached on the same facts in the case of British Petroleum Company (Libya) Ltd
v. The Government of the Libyan Arab Republic. (37)

The debate isimpacted upon by the type of case. Most controversial are situations of
expropriation where sovereign rights have to be balanced with notions of just compensation. In
the BP case just mentioned, Judge Lagergen, as sole arbitrator, considered that even where the
nationalisation was unlawful, restitution was inapplicable because the ‘nationalisation is de
jure an exercise of territorial sovereignty, coupled with the low likelihood that a nationalising
State will reprivatise a nationalised entity ...". (38) It has been noted that there are practical
problems in enforcing non-pecuniary remedies against States as this would require a State's
cooperation within its own territory while damages awards may be enforceable anywhere. (39)
Such practical problems were the source of the arbitrator's decision in the Walter Fletcher
Smith (40) case, where the claimant US requested the restoration of property that had been
illegally seized by Cuba, or in the alternative pecuniary compensation. The arbitrator held that
it was in the best interests of the parties and the public that the remedy be damages.
Sovereign rights may be considered to be more important, the more the investment relates to
vital industries such as food, resources, health, communications or transport. (41) Moreover, it
has been questioned whether the award made in Texaco was even intended tobe
enforceable, in that the claimants in that case were only seeking an authoritative legal opinion
on the merits of the case, not an enforceable award. (42)

For these reasons, in most cases an investor will only seek monetary damages and not wish to
attempt to continue the investment within an unfavourably disposed host State. That will not
always be so, particularly when the investment is intact but some important entitlement has
been removed, as was the case in Goetz v. Burundi. In that case the arbitrators gave the
responding State the option of agreeing on monetary compensation or re-awarding a free
trade zone certificate wrongly revoked. (43) The tribunal made the comment in a partial award
on liability. The tribunal's suggestions were not remedies for illegal acts, but instead,
suggested compensation to make the expropriation lawful. (44)

14.4.2 Specific Performance

Specific performance is typically akin to the restitutionary norms discussed in the previous
section where the aim is to effectively restore the position prior to breach by calling for the
action that should have occurred but for the breach. Whether a tribunal may order specific
performance is generally seen as a question of substantive law, although there is some
uncertainty simply because some instruments suggest that this may at times be impacted
upon by the law of the forum. For example, international instruments will often reserve some
powers to the law of the forum to determine whether adjudicators can grant specific
nerformance. Examples include Article 12.1(c) of the Rome | regulation and Article 28 of the
CISC (45) Nevertheless, Rome | does not apply directly to arbitration and the better view
is that one should look to the lex causae to determine this matter. (46) The CISG may itself be
the applicable law but again Article 28 does not speak of arbitration. Any limitation on the
right to award specific performance in the lex arbitri would take precedence over the
substantive law unless it is subject to a contrary stipulation of the parties. An example is
section 48(5)(b) of the Arbitration Act 1996 (UK) which allows a tribunal to order specific
performance generally, but not over a contract relating to land. (47)

In commercial disputes, specific performance might typically be granted in sale of goods
contracts, loan agreements and transfers of intellectual property and even licences on the
breakdown of joint-venture, distribution or similar arrangements. As long as the subject of a
specific performance obligation is within the arbitration agreement, it need not necessarily be
the primary contract that the dispute revolves around, although this would be the norm.
Specific performance orders do not in and of themselves cover the damage if any from the
delay in performance. A separate remedy would normally cover any damage arising from the
delay. (48) Principles of remoteness of damage are not generally relevant to specific
performance, nor are considerations of mitigation of loss. (49)

According to Redfern and Hunter ‘the question of whether an arbitral tribunal is empowered to
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order specific performance is ...rarely anissue in international arbitration’. (50) The reason for
this is that specific performance is a principal remedy for breach of contract in civil law
jurisdictions, (51) and arbitral tribunals in common law are either empowered to award this
remedy or have seen tribunals and supervisory courts supporting this broad approach. (52)
Specific performance is also « allowed for under the CISG (53) with the qualification noted
above and under the UNIDROIT Principles. (54) The relevant substantive law will have its own
internal principles as to when specific performance would be a principal remedy. Under
common law systems, it was traditionally thought appropriate to award the remedy of specific
performance only when damages would not suffice. For example, specific performance might
be ordered when a buyer has sought to acquire the final rare postage stamp to complete a
particular set. It may be that some common law jurisdictions are moving to a more open
discretionary approach, allowing for specific performance where it is an appropriate remedy
in the circumstances of the case. (55) Civilian systems generally start with a rebuttable
presumption that it is the preferred remedy. Notwithstanding the obvious differences between
the legal traditions, Chappuis suggests that the differences in practice are smaller than one
would suppose. (56) Some restrictions apply in all legal systems. Under both common law and
civil law systems, specific performance will not be granted to force purely personal actions
such as the creation of an industrial design or other work of intellectual property. (57) Specific
performance cannot be directed so as to call for assistance by third parties, although specific
performance can at times have benefits for third parties who are not otherwise entitled to
arbitral determinations or remedies. (58)

One discretionary issue is whether contractual promises are best susceptible of specific
performance, particularly in the context of the ability to supervise and enforce them within an
arbitral context. Some regard the remedy of specific performance as placing too high a
responsibility on enforcing courts, arguing that the New York Convention aims to provide for
the minimal involvement of courts at the place of performance and cautioning that
tribunals should be loath to provide relief that requires ongoing supervision as to compliance.
(59) However, Schneider suggests that possible or real difficulties at the level of enforcement
should not be taken as the sole criterion for deciding whether to grant the remedy of specific
performance. (60) He points out that ‘experience and some studies’ have confirmed that the
parties comply voluntarily with most decisions made by arbitrators and that difficultiesin
enforcement should not, therefore, deprive a party of obtaining an order for specific
performance, assuming the party is willing to assume the risk of future difficultiesin
enforcement. (61) Some enforcement courts might even employ an astreinte power, which
would greatly increase the likelihood of compliance. (62)

There are discretionary factors to consider. Important situations include ongoing joint-venture
agreements where there has been a breakdown in the interpersonal relationships between the
parties. An adjudicator may not wish to force unwilling parties to return to a collaborative
endeavour. Schreuer suggests that where there remains an ongoing relationship, there may be
more justification in applying non-pecuniary remedies. (63) It has been conversely argued that
‘the more refined and complicated the human relationship, the less reasonable it is to force
the parties to be bound thereto against their will'. (64) This is a particularly important issue
given the high percentage of modern contracts that are long term in nature, calling for close
personal relationships among contracting parties. Difficulties may also be exacerbated where
enforcement would be needed in a range of jurisdictions, for example where a regional
exclusive distributorship agreement was wrongly repudiated. (65) As noted above, a further
rroblem is where a grant of specific performance would adversely affect the rights of third
parties such as a purchaser in a substitute transaction by the defaulting party. Not only
may a tribunal be unwilling to adversely affect that party, but in some cases that party needs
to support the remedy award for it to be effective. Other tribunals might take the view that the
party is entitled to the full range of remedies and it is not the tribunal's concern whether the
award could be enforced as against the third party.

There are examples of arbitrations involving States where specific performance has been
considered inappropriate. (66) Some tribunals take the view that an order for specific
performance would offend against notions of State sovereignty and that ultimately, States
merely need to be prepared to provide appropriate compensation. (67) Other tribunals might
not impose a blanket rule but might consider that specific performance would be rejected ifit
imposed too heavy a burden on the defaulting party, contrary to Article 35 of the ILC Articles on
State Responsibility. (68) Much may depend on the circumstances as it should be far easier to
gain an award of specific performance against a State where this does not entail a change to
internal regulatory measures. An example might be return of personal items after a
multinational and its personnel have been ejected from the host State.

Another issue is whether specific performance may be granted in relation to the arbitration
agreement itself. This is not generally a relevant remedy where an arbitrator is concerned, but
may be a vexed question for a national court in the context of anti-suit injunctions. It is
generally not an appropriate direct remedy for an arbitrator regardless of which party has
breached the agreement. If a claimant fails to honour an arbitration agreement, it simply has
not proceeded with the case appropriately and the case will in due course be dismissed.
Where a respondent fails to take part, relevant lex arbitri and rules direct that the tribunal
proceed to hear the dispute. The tribunal only needs to give the respondent regular notice but
should not seek to compel its involvement. In a rare case, it might be that a court has ordered
damagesin lieu of specific performance for breach of an arbitration agreement and the
tribunal may in due course have to ensure that there was no double counting when its own
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damages awards are made. Another relevant scenario where a tribunal itself might consider
breaches of an arbitration agreement is where one party has failed to provide the required

advance on costs. Arbitrators disagree as to whether this can become a claim under the
arbitration agreement, but if so, damages would be the more typical remedy. Thisis because
the norm is to first have the other party pay the defaulting party's share and then seek
compensation one way or another. Finally, any anti-suit injunction by the tribunal in the
context of litigation commenced in breach of an exclusive arbitration agreement, operates
indirectly as an incentive to specific performance although it is not an enforceable remedy as
such and the party might abandon the case as of right.

Conversely, where the issue is whether damages would be an adequate remedy, a relevant
factor would be whether these are too uncertain. Calculating damages for breach of longer
term contracts and distribution and licence agreements is more complicated than for one-off
sale of goods transactions. However, damages might still be more appropriate than specific
performance. Global sums may be appropriate where the heads of claim necessarily overlap
and there would be no objective way to distinguish between categories. An example was
Pabalk v. Norsalor where there was a claim for lost customers and goodwill, clearly overlapping
categories. (69)

A final consideration concerns the procedural approach of arbitral tribunals when defining the
performance obligations of a particular party. The level of specificity of an order may depend
on the corresponding level of detail in the contract in question. Where an obligations is
expansively defined in a contract, it may be possible for a tribunal to order its specific
performance without issue, however this will depend on the circumstances of the case. In some
cases, the performance obligation may be defined in general terms. For example, in the Avena
case, the International Court of Justice ordered the US to review and reconsider the conviction
and sentencing of certain Mexican nationals ‘by means of its own choosing'. (70) Alternatively,
an arbitral tribunal may direct a party to offer to the other a number of different options for
performance from which to choose. For example, in a case heard before the ICC, the
respondent was ordered to choose from amongst three specified countries to which the
claimant could return the machines which the respondent claimed. (71)

14.4.3 Satisfaction
The concept of satisfaction is largely concerned with inter-State disputes and hence does not
Apply readily in investment cases between a host State and a foreign investor, (72) and

certainly not in private commercial disputes. Article 37 of the ILC Articles indicates:

1. The State responsible for an internationally wrongful act is under an obligation to give
satisfaction for the injury caused by that act insofar as it cannot be made good by
restitution or compensation.

2. Satisfaction may consist in an acknowledgment of the breach, an expression of regret, a
formal apology or another appropriate modality.

3. Satisfaction shall not be out of proportion to the injury and may not take a form
humiliating to the responsible State.

14.4.4 Declarations

Declaratory relief has become a common remedy in international arbitration. (73) The PCl)
considered that a declaratory judgment ensures ‘recognition of a situation of law, once and for
all and with binding force as between the parties; so that the legal position thus established
cannot again be called in question insofar as the legal effects ensuing therefrom are
concerned’. (74) Article 48(3) of the English Arbitration Act 1996 states that a tribunal ‘may
make a declaration as to any matter to be determined in the proceedings’. Declaratory relief
may be awarded ‘as a result of the law governing the arbitration proceedings or... an
agreement of the parties’. (75) While declaratory relief is not capable of enforcement, ‘it is
capable of recognition’. (76) There are a number of typical scenarios. Parties seeking
contractual damages may request a declaration of breach of contract as well. Parties may also
limit the scope of the arbitration agreement to the question of determining their legal
position, in which case the arbitral tribunal may only give declaratory relief. (77) A well-known
example of the provision of declaratory relief occurred in the Aramco arbitration, (78) in which

the parties had expressly agreed that the arbitrators should not award damages to either
side, but may make a declaratory award only. Acknowledging this restriction, the tribunal
stated:

There is no objection whatsoever to Parties limiting the scope of the arbitration agreement to
the question of what exactly is their legal position. When the competence of the arbitrators is
limited to such a statement of the law and does not allow them to impose the execution of an
obligation on either of the Parties, the Arbitration Tribunal can only give declaratory relief. (79)

In some cases such as distribution, franchise and joint-venture agreements, there might be a
disagreement about proper prices or profit share arrangements. An arbitral decision may
specify the prices for a particular period of time. A declaratory award ‘may be useful for
further negotiations or adaptation of contracts in long-term or relational contracts’. (80)
Formal declarations of an arbitral tribunal may also constitute stepsin the tribunal's process
leading to a final award. (81) At the domestic level, such limited restrictions on the issuing of
declaratory awards as do exist stem from the idea that the resources of the judiciary should be
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used efficiently and not wasted on baseless actions. (82) As a consequence, a number of civil
law systems require a claimant to show a legitimate legal interest in bringing an action before
declaratory relief is sought. (83) However, as Schneider points out, such considerations may not
necessarily apply to arbitral tribunals whose services have been sought and paid for by the
parties to the arbitration. (84) He concludes that declaratory actions ought to be admissible in
international arbitration without the claimant having to show a legal interest such as that
required by some civil codes. (85)

14.4.5 Injunctive Relief

Few arbitral statutes expressly empower a tribunal to award injunctive relief. As noted an
exception is section 48(2) of the Arbitration Act 1996 (UK) which provides a tribunal with a
power to grant similar injunctive relief as an English court. Nevertheless, such powers are
presumed by many to be inherent and have been upheld by a number of courts and
tribunals. (86) At times the power is subsumed into a broad power to grant any relief deemed
just and equitable. (87) Where a power exists, a tribunal is permitted to award injunctive relief
as against a party where it also indirectly impacts adversely on third parties although this
circumstance may be a key factor in leading to a discretionary decision not to do so. (88)

Injunctive reliefis more likely when the breach and damage is ongoing and an historical
assessment will not suffice. Thus, in the Trail Smelter case, where there was international
pollution, the tribunal not only awarded damages but ordered the producer to refrain from
future damage. (89) Where investment arbitration and public international law is concerned,
the tribunal in the Rainbow Warrior case considered that such an order requires, ‘... two
essential conditions intimately linked, namely that the wrongful act has a continuing character
and that the violated rule is in force at the time at which the order isissued’. (90) An ICSID
tribunal in Enron v. Argentina accepted that it had the power to provide injunctive relief
against stamp taxes alleged to be tantamount to expropriation. (91) In that case, the tribunal
explicitly stated that ‘in addition to declaratory powers, it has the power to order measures
involving performance or injunction of certain acts’. (92)

Where ongoing reliefis concerned, such as that by way of injunction, the question is again what
ongoing supervisory power a tribunal can or should seek to retain. The issue is whether a
tribunal is functus officio in that regard. If necessary, new proceedings may need to be
instigated where that is thought to be a concern.

14.4.6 Gap Filling and Contract Variation

Redfern and Hunter consider that there are four reasons a tribunal might be asked to adapt a
contract made by the parties: tofill a perceived gap in the contract; to change the contract to
meet changed circumstances; due to a ‘hardship’ situation; or, to redress the equilibrium of
the contract. Redfern and Hunter also discuss the remedy of rectification. (93) The remedy is
virtually unknown in civil law countries. It is allowed under the Arbitration Act 1996 (UK), s 48(5)
(c) and under the LCIA Rules, Article 22.1(g). The following sections expand on these scenarios.

14.4.6.1 Adaptation

The power of the tribunal to adapt a contract may derive from the law applicable to the
substance of the dispute. (94) In some civil codes, the doctrine of rebus sic stantibus is implied.
This doctrine also exists in public international law. (95) Under the doctrine, the contract is
binding ‘so long as things stand as they are’. In other words, contractual terms may need to be
amended to adapt to a significant change in circumstances. The ICC had formulated special
rules on the adaptation of contracts. (96) Though these allowed for the adaptation of
contractual terms where expressly agreed to by the parties, the ICC suggested the applicable
law may in some cases deny an arbitrator this power. (97) The ICC comments came in for
criticism and are no longer published. (98)

In discussing the difference between filling a gap in a contract and amending it to meet new
circumstances, Redfern and Hunter remark that it is ‘a smaller step for an arbitral tribunal to
imply a power to fill a gap in the agreement than to imply a power to change it'’. (99) Most
tribunals are reluctant to change the terms of a contract unless they have an express power to
do so under the arbitration agreement. Red-fern and Hunter explain that ‘the ability to adapt
contracts effectively expands the competence of the arbitral tribunal into the area of varying
or substituting the legal instrument that is the source of the tribunal's own jurisdiction’. This
can also raise questions as to interpretation of the arbitration agreement. Have the parties
employed the arbitrator to change the contract or merely apply it? Redfern and Hunter
conclude that regardless of the legal basis for adapting a contract, ‘arbitral tribunals have
proved very reluctant to substitute their own views of a fair allocation of contractual risk for
that of the parties at the time the contract was originally concluded’. (100)

14.4.6.2 Hardship

The UNIDROIT Principlesincorporate the concept of hardship, under which a contract may be
amended to restore equilibrium in certain circumstances where ‘the occurrence of events
fundamentally alters the equilibrium of the contract either because the cost of a party's
performance has increased or because the value of the performance a party receives has
diminished’. (101) Concepts of hardship are also an expression of rebus sic stantibus. Common
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law systems do not recognise hardship per se but would limit consideration of such facts to
questions of frustration and similar excuses for impossibility of performance. Nevertheless,
hardship per se does not meet the normal standards under common law frustration tests. (102)

While the UNIDROIT Principles are commonly cited as encapsulating lex mercatoria, its
hardship provisions do not reflect a widespread domestic norm and hence are rarely applied
@s such, absent agreement of the parties. (103) As such, hardship provisions will typically
apply when agreed to by the parties. The ICC has published a model clause on hardship which
parties could incorporate into their agreements. (104) Some contracts expressly provide for
adjustment or renegotiation in circumstances of hardship, such as Article 34.12 of the Model
Exploration and Production Sharing Agreement of Qatar of 1994. In Article 34.12 it was stated
that where any future law, decree or regulation affected the contractor's financial position,
both parties would enter into negotiations in good faith to maintain the economic equilibrium
of the agreement. However, ICC Case No. 7365 considered that hardship should be regarded as
a general principle of law. (105) A contrary view was taken in ICC Case No. 8873. (106) Article
6.2.2 of the UNIDROIT Principles stipulates the preconditions for a hardship claim:

(i) The event must occur or become known after the conclusion of the contract;

(ii) The event could not reasonably have been taken into account at the time the contract
was entered into;

(iii) The event is beyond the control of the party claiming hardship; and

(iv) The risk of the event was not assumed by that party.

Each of these elements will involve questions of fact and hypotheses about likely attitudes of
the parties by an adjudicator.

Article 6.2.3(1) of the UNIDROIT Principles entitles the disadvantaged party to request re-
negotiation in case of hardship. This would not apply if the contract contains its own
adaptation rules. (107) If re-negotiation is not effective, the parties can resort to an adjudicator
who may terminate the contract or adapt it. (108) Any adaptation ought to be based on an
analysis of the initial bargain, of the variations from the hardship events and of the most
efficient way in which to re-balance the cost/benefit from both parties' perspectives.

14.4.7 Sequestration of Assets

It is suggested that the tribunal has no power to order sequestration of the defaulting party's
Issets, (109) although it can certainly order specific performance over promises as to
assets. It would not be able to sequester assets merely as a way to satisfy a damages award.

14.4.8 Committals for Contempt

An arbitral tribunal has no power to order committal for contempt as against any tribunal
orders as against any party. (110) Such court committal powers allow for gaol terms until the
party relents as per the judge's order.

14.5 Damages and Monetary Payments

14.5.1 Introduction

There are a number of reasons why damages are the most significant remedy in international
commercial dispute settlement. First, they are the primary remedy for breach of contract
under the common law where that substantive law applies. Second, in investment arbitration,
monetary compensation would be the norm where expropriation occurs as by definition the
relevant State has sought to take over the investment. Third, where there is a breakdown in
long-term commercial arrangements, even legal systems that try to give primacy to specific
performance would be reluctant to make orders forcing unwilling parties to work harmoniously
together in the future.

14.5.2 Lex Arbitri and Rules Provisions

Unless the parties agree to the contrary or the claim is for other than monetary relief, a
tribunal naturally has the power to award damages and related monetary orders. A tribunal
can also indicate the time for payment, the mode and the currency. (111) A tribunal would
normally look to the substantive law to determine how damages are calculated. Civilian
systems commonly treat the calculation of damages as determined by the law of the contract,
while English courts have at times seen it as a hybrid. (112) Investment arbitrations have seen a
greater tendency to purport to resort to general principles of law (113) or to principles of
‘equity ... in conformity with international law standards’. (114)

14.5.3 Party Autonomy and Agreements to Limit Damages Levels

Parties might seek to make certain agreements in relation to damages. There are a range of
means by which parties could modify the otherwise applicable law in determining damages. At
the extreme they could totally proscribe damages. Parties might agree to exclude
consequential damages. Construction contracts will typically put a cap on damages as do
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international transport conventions. This might apply to amount or to the cause, for example
excluding loss from simple negligence. The parties could impose a global cap on any
individual claim or on the totality of claims over a defined period. They could try and obviate
a calculation phase by using a liquidated damages provision as discussed in section 14.18. This
provides for a fixed amount, which might either be higher or lower than the actual loss. If
higher, there is a question as to whether it might be an improper penalty or might be reduced
to a reasonable level. Because the entitlement to damages is generally seen as a substantive
matter, such agreements will be effective where permitted under the particular substantive
law.

An extreme limitation on damages would be a limitation of liability clause. Historically, legal
systems have varied in their approach to such clauses. Limitation of liability clauses typically
arise in international carriage rules and treaties. To some, such clauses offend against the
fundamental notion of a bargain where each should have rights as well as responsibilities. To
others, these clauses are simply a matter of risk allocation and would have been accounted for
in the price, at least where parties have equal bargaining power. Price is likely to vary as and
when risk varies as well. Some legal systems apply particular interpretation norms such as the
contra proferentem principle. Under this approach, adjudicators might read down the subject
matter that the clause relates to or the type of claim or both. In the extreme, they could be
held to be invalid. There is also a question of interpretation and coverage. A typical question is
whether the clauses merely apply to intentional wrongdoing, gross recklessness or are broad
enough to cover mere negligence, if this has not been stated with clarity.

14.5.4 Procedural and Evidentiary Issues and Damages Assessment

Section 14.2 above looked generally at some procedural and evidentiary issues with all forms
of remedies. The point was made that it would be misleading to simply see this as an area
where a tribunal simply has to find and apply a suitable substantive law. There are instead a
host of procedural and evidentiary issues that have a major impact on the result and hence on
the fairness and efficiency of the process. This section expands on these issues in the context
of damages assessment, where the challenges are most significant. Assessment of damages will
include a range of issues of law, fact and procedure. These issues have both theoretical and
practical elements. It is too often the case that both parties put the bulk of their efforts
towards respectively proving or disproving liability. This means that factual and legal
Ereparation for arguments on remedies are often given less attention than is their due.
Where this occurs, damages evidence is not dealt with early enough in the arbitral proceedings
and may be left until near the end of the case.

The first issue is as to the quality and quantity of evidence expected. To some arbitrators,
rigorous best evidence proofis needed for all matters. To others, if a party is truly deserving
and pedantic damages measurement could be too time consuming and costly, reasonable
estimates are more in tune with the commercial expectations of the parties. The point to be
made is not that one view is necessarily to be preferred, but simply, that the need for even a
subconscious choice demonstrates the importance of discretionary procedural and
evidentiary questions to the essentially substantive question of remedies. Other discretionary
decisions can also have a significant impact on this aspect of sufficiency of evidence. One
example is where the claimant provides less than ideal evidence of damages for delay in a
construction dispute and the respondent seeks broad-ranging document production on that
matter. Does the tribunal limit the respondent's production rights only to those matters on
which it has the burden of proof? Alternatively, does it leave it to an analysis of whether the
claimant has met appropriate standards of proof? Does the tribunal warn the claimant that
more evidence might be needed? At the time of the document production request, it is
difficult for the tribunal to reject it simply on the basis that the tribunal would prefer to find
against claimant if it fails to establish a prima facie case. At that stage a tribunal would not
wish to bind itself to such a commitment, which might not be valid once all evidence is
presented at the hearing. Document production has other relevant challenges. For example,
there may be added confidentiality issues in relation to documents necessary to prove or
disprove damages, for example, third-party contracts where an account of profits is sought.
Key documents of this nature may also be in the hands of third parties where there is a claim
for lost profits or recovery of damages paid to sub-purchasers. (115) There is also the question
as to the extent that a tribunal chooses to analyse the validity of such damages.

More controversial is the tendency of some tribunals to simply award a global lump sum where
it is felt that more detailed or itemised calculation would be difficult or would lead to
problematic overlap. (116) Article 7.4.3 paragraph 3 of the UNIDROIT Principlesindicates:
‘Where the amount of damages cannot be established with a sufficient degree of certainty the
assessment is at the discretion of the court’. Section 10.4.3 looked at issues of standard of
proof, including where damages assessments are concerned. It noted that some commentators
and cases argue that there are justifications for lesser standards for damages assessment,
while others argue that the standards should be the same but arbitrators commonly fail to
meet them when granting awards. One argument in favour of laxer standards on proof of
damages is that at that stage the adjudicator has determined that the claimant isin fact
correct in its liability argument (or respondent as the case may be). If the tribunal is equally
confident that there is some damage worthy of compensation, but notes that there is too much
difficulty in clarifying the amount, some reasonable assessment is much closer to a just
outcome than a rejection in toto on the basis of the failure to meet the burden and standard of
proof and may even be more cost effective. A contrary argument is that the same standards of
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proof should apply to all elements and respondent has just as much entitlement to protection
in that regard where damages are concerned as is the case with primary liability.

Standards of proof are particularly problematic to consider in many damages assessments,
dealing as they do with hypotheticals about future scenarios. Loss of profits is particularly
problematic given that there are so many variable factors that could determine whether profit
would have ensued and if so to what degree. Appropriate standards and the tribunal's
involvement in calling for and/or testing evidence also vary where damages are concerned as
the focus of analysis shifts from one party to the other. A liability claim is generally about
claimant making assertions about actions or omissions of the respondent. Where damages
claims are concerned, it is the claimant's (117) own business affairs, prospects and options that
are central. The more a party is arguing about evidence in its own possession, the more that
adverse inferences or strict application of standards of proof could be applied against it where
the evidence is not forthcoming. The situation may be very different if all of the relevant
records are under the control of the party in breach, for example where there has been an
improper expropriation and the investor has been forced to leave the host State and leave all
records behind. Even in such circumstances there is an obligation to do whatever is reasonable
and necessary to reconstruct the evidentiary record.

The second key evidentiary issue relates to expert testimony as to damages. Does the tribunal
appoint an expert to evaluate the damages claim and merely check the logic in that person's
report? What degree of challenge is allowed to that expert if sought by one or both parties?
How is a tribunal to resolve conflicting assessments by party-appointed experts? As with any
aspect of expert evidence, it isimportant that the tribunal itself makes the ultimate
determination. The more complex and trade-specific the calculations and analysis, the more
important it is for the tribunal to understand the merits of different methodologies and ensure
that appropriate data and assumptions were used as the basis of the calculations. In many
cases, there will be no right or wrong view as to various assumptions such as discount
rates, but the tribunal must still determine what is most appropriate in the circumstances
after being educated by the reports and evidence of the experts. Such a discussion would
seem particularly appropriate for a witness conferencing approach. The tribunal can then
determine which assumptions it thinks are more likely and invite completion of the
calculations accordingly.

There are a number of other strategies that arbitrators may employ to expedite or rationalise
the giving of expert evidence. At the initial stages of damages discussions, the tribunal, the
parties, their counsel and potentially the experts can examine ways to narrow the damages
issues. (118) Such discussions may enable the parties to reach a consensus with regards to the
theories and models that will be used to determine the valuation of damages. Kantor makes a
number of suggestions for managing the expert report process for valuation purposes. (119)
Chapter 12 outlined various alternatives more generally for expert witnesses including
exchange of reports, pre-hearing meetings and/or witness conferencing. Kantor suggests that
after preliminary exchanges the arbitral tribunal may then request supplemental valuation
reports seeking the use of more comparable methodologies and assumptions. However,
arbitrators should be very sensitive to the costs involved. (120) As soon as an arbitrator
becomes aware of a situation in which experts are using divergent approaches to valuation,
arbitrators should consider whether to request the experts to provide valuations on a similar
basis. (121)

The CPR Protocol on Determination of Damages in Arbitration provides useful guidance to
arbitrators, counsel and their clients concerning the efficient and fair development and
presentation of damages evidence in arbitration proceedings. (122) In relation to the issue of
experts using different valuation methods, the CPR Protocol suggests that arbitrators require
experts to make presentations early in the proceedings in a way that permits arbitrators to
understand the methodologies by which the experts reached their conclusions. Chapter .12
also outlined codes of conduct and possible directions for expert witnesses. There may also be
codes of conduct from within the valuation industry which may also affect an expert's duties.
For example, the AICPA Professional Ethics Division's Code of Professional Conduct binds AICPA
members and rejects the position that when providing expert witness services, its members
can advocate on behalf of the client. (123) However, as Kantor acknowledges, regardless of any
professional codes of conduct, expert witnesses in many arbitration proceedings will still
conduct themselves as partisan advocates on behalf of the party retaining them. (124) Hence
the directions recommended in Chapter 12 remain desirable on valuation issues as well.

Another important evidentiary issue is the way experts are selected. This itself can wholly
shape the process. For example, if a valuation method such as Discounted Cash Flow (DCF) (125)
requires a number of elements of subjective judgment which cannot easily be articulated by
experts, then it is difficult for the tribunal to evaluate conflicting expert testimony. Questions
of burden of proof will be significantly impacted upon if instead of relying on party-appointed
experts as to valuation, the tribunal appoints its own expert. Two completely contradictory
experts on DCF might lead a tribunal to conclude that the claimant has not met its burden of
proof. Conversely, if there is only one tribunal-appointed expert who identifies a figure, the
tribunal is more likely to accept it. There may also be other issues of contradictory evidence
for a tribunal to evaluate. For example, assertions of a party's expert as to lost profits may
contradict published accounts, notifications to stock exchanges or prospectuses to investors. A
claimant may have undervalued an investment where this is hoped to reduce a licence fee or
property tax, only to find that this undermines its case at the time of an expropriation. A
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tribunal may try and determine the correct position or rely on the inconsistency to attack
credit overall.

A third issue relates to efficiency of proceedings and damages assessments. Choices as to
bifurcation may have a significant impact. Heilbron suggests that bifurcation should not be
agreed to automatically. Relevant factors would be whether the damages claim is likely to be
straightforward, whether there will be overlapping witnesses and other evidence, the nature of
expert evidence and the likely delay. A further caution is to be careful as to whether
bifurcation is a tactical manoeuvre by either party, either a further effort at delay by
respondent or deferral by a claimant with inadequate or unprepared damages claims. (126) For
example, a tribunal might feel compromised if an otherwise deserving claimant makes a last
minute application for bifurcation when it is obvious that the damages claim is ill-prepared
because of counsel's inexperience and could otherwise be lost on burden of proof grounds. A
tribunal would also wish to consider how to assess damages and other remedies in the most
efficient manner both as to time and cost. For example, ifa case is likely to be bifurcated, this
may impact on the extent of pleadings and submissions in the early stages as it may be
wasteful to call for damages arguments if there is to be a separate hearing in any event. (127) If
the proceedings are bifurcated into liability and quantum phases, the tribunal might consider
similar division with regards to the document production process. One concern is that
while claimants and respondents generally bear equal weight for the production of documents
necessary to establish liability, if that phase is completed before a quantification of damages,
it may lead to noticeably different attitudes towards document production for the quantum
phase, (128) where it is generally claimant's documents that are relevant. There is also an issue
in determining the appropriate market if a market price is used in calculating damages. Once
that is done there will also be evidentiary issues in identifying a market price where there are
a range of pricesin relation to a particular commodity.

The next set of procedural and evidentiary issues flow from substantive elements in the
calculation of damages. For example, there will be evidentiary issues when applying
foreseeability tests in terms of consequential loss and reliance on subjective or objective
evidence. How claims are characterised may also have a significant impact. For example,
different outcomes may apply depending on whether damages are valued at the date of
judgment, inclusive of compensation for delay or instead at the date of breach with a separate
award of interest for late payment. Are damages measured on the date of the award or at the
time of the breach? From a policy perspective, the standards in each case should lead to the
same or similar result, although this may be varied by national laws or express agreements of
the parties as to applicable legal provisions. Other questions may include whether the
particular legal system allows for liquidated damages as a matter of law; if it does so, does it
have an exception for provisions that are more truly characterised as penalty provisions; if so,
on the facts how is a determination made as to whether it is an a priori assessment of likely
damages or an excessive penalty; if there is little evidence from either party, what attitude
should a tribunal take?

Another typical scenario noted above is where the purchaser of defective goods claims
compensation for damages owed to a sub-purchaser. There are then evidentiary questions of
proof of the validity of those losses and whether they arise by way of negotiated agreement or
by way of some adjudicatory forum. In the latter event, will the tribunal re-examine those
findings as part of the assessment? An added complication is if the claim from a sub-purchaser
was through arbitration, subject to confidentiality rights. There is also an overlap with issues of
mitigation, given that the claimant might have obviated such losses if it had responded to the
breach in differing ways. The ability to mitigate via substitute purchases or sales may involve
an evidentiary analysis of likely circumstances in a particular market from time to time.
Chapter 10 examined general questions of burden and standard of proof. While the burden is
on the party seeking to establish a damages entitlement, the burden is also on the respondent
to show that there was a failure to mitigate.

Fluctuations in value are particularly difficult to deal with fairly. For example, there may be
nroblems where the only damage was short-term decline in the market value of an asset still
teld by the aggrieved party. There may also be questions of whether changes in monetary
value should be applied in assessing damages. (129) Complex valuation issues will also arise
where the question is damage to goodwill or business or personal reputation, breach of a joint-
venture or merger agreement or misrepresentation in pre-contractual negotiations. Here there
will first be a question as to whether the relevant applicable law allows for claims of that
nature and second by what methodology is the claim to be proven. There would also be an
intermediate need to prove that there is such reputation or goodwill and that the breach has
caused damage to it. In the business context, it is hard to demonstrate such damage without at
the same time being able to show loss of revenue or customers. The scenario is more likely to
be relevant where there is a growing business and the damage to reputation prevented the
business reaching the desired level. Diminution in value of reputation could be measured by
lost income, variation in market value or the costs required to repair the harm. There isthen a
need to discount damages on account of future contingencies, and a question as to the degree
to which hindsight should be used in making such calculations. (130)

The overriding point is that so much of the remedy assessment stage is bound up in key
procedural and evidentiary determinations and discretionary decisions by tribunal. Without
sufficient attention to these factors, determinations are likely to be suboptimal. Thisapplies
from the outset through to final deliberations. The proactive arbitrator should be alert to these
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issues from the outset. Where deliberations are concerned, because of the complexities of
damages assessment, a multi-person tribunal should ensure there is some appropriate time
and methodology of deliberating on these issues.

14.6 General Principles of the Law of Damages

This chapter does not aim to outline all of the substantive elements of damage assessmentsin
various potentially applicable legal systems. Nevertheless, some broad observations are
appropriate, in particular as they would relate to procedural and evidentiary questions.

There are important differences between legal systems as to the principles by which damages
for economic loss are circumscribed. Legal systems seek to circumscribe true damages
primarily because if there are no reasonable limits on consequential damages, this would be a
great disincentive to engaging in commerce. English and French law look to questions of
foreseeability. To some, fore-seeability tests have significant economic logic. This is because
the foreseeable consequences are those which the parties would have contemplated when

negotiating price and other conditions. The foreseeability test has been adopted in Article
74 of the CISC Article 7.4.4 of the UNIDROIT Principles also requires foreseeability of damage.
Foreseeability may have both subjective and objective elements, looking to what reasonable
people ought to have contemplated at the time and also considering what actually was
discussed and contemplated by the parties concerned.

Not all domestic systems follow this approach. German law has been concerned with questions
of causation. Some civilian systems include notions of ‘certainty’ although those that do, do
not employ the concept in a literal fashion. (131) The UNIDROIT Principles in Article 7.4.3 refer
to harm established with a reasonable degree of certainty where certainty relates to the
extent of the harm as well as to its existence. (132)

Terms such as ‘certain’ or ‘uncertain’ do not readily differentiate between acceptable and non-
acceptable damages, given that these terms must be considered in the context of contested
facts and accepted standards of proof. These are essentially factual questions. (133) The
UNIDROIT Principles also deal with a standard of proof issue by indicating that the court has
the discretion to make the assessment. (134) Default on the part of the wrongdoer may also be
relevant depending on whether the breach is by way of simple or gross neglect, recklessness or
fraud. (135) Foreseeability tests may not apply where there is some fraud involved. Again
categorising behaviour in this way is essentially a factual question.

Where remoteness and foreseeability are concerned, distinctions are at times made between
direct and indirect losses, the latter being subject to more strict limitations. Legal systems
tend to distinguish between direct consequential damages which are naturally recoverable,
and non-recoverable categories that may be described as ‘too remote’, ‘unforeseeable’ or
‘speculative’ and an in-between category of indirect damages that are more controversial.
(136) It is the margin between this category and the rejected category that is problematic.

Contracts and treaties will often seek to limit recoverability of indirect or consequential losses.
A buyer of faulty goods may suffer a loss of profits claim from an ultimate purchaser. Defective
rmachinery may lead to lost output and further customer complaints and loss of market
share. It is virtually impossible for statutory provisions or case law to set up bright-line tests
between acceptable and non-acceptable degrees of connection. The tests include questions of
degree about which adjudicators may differ in approach. The tests also rely on factual
assessment of hypotheticals such as foreseeability, which in turn allows much scope for
differing approaches by adjudicators. It is suggested that tribunals are likely to take a more
expansive approach unless constrained by the applicable law. (137)

The conceptual issues are intertwined with practical issues in the context of burden and
standard of proof. At times, an adjudicator may argue that a particular form of loss is too
remote or speculative and is rejected as a matter of principle. The CPR Protocol, for example,
states that ‘where assessing damages would require speculation, they should not be awarded'.
(138) In other cases, an adjudicator may simply say that the claimant has failed to establish to
the requisite degree that a particular loss was more likely than not to arise or that a particular
future profit hasin fact been obviated by the breach.

There may also be complex questions of causation, remoteness and foreseeability where there
is concurrent liability in contract and tort. Contributory negligence in a tort claim can also
have analogiesin contract disputes where it is arguable that part or all of the damage wasin
fact caused by the behaviour of the claimant. The idea of contributory actions is included in
Article 80 of the CISC UNIDROIT Principles Article 7.4.7 also calls for non-attribution where harm
is partly caused by the act or omission of the aggrieved party. There is also the issue of
mitigation, discussed in section 14.17. Legal systems will generally require that the breach be a
proximate cause of the loss, hence turning attention in some cases to whether there was an
intervening event which breaks the chain of causation. (139) Legal systems grapple with notions
of proximity and how to determine what is truly a break in the chain of causation in these
circumstances when life has a myriad of related causal events. (140) Situations may vary from
cases where an external factor truly caused part or all of the damages which should not be
attributable, and instead, external factors that must have been in the parties' reasonable
contemplation and which made the breach naturally lead to the damage that ensued.
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Where groups of companies are concerned, there may also be a need to ensure that the loss is
actually that of the claimant and not associated entities. (141) A tribunal may also need to
consider whether there is joint and several liability in the case of multiple respondents, (142)
or whether damages should be allocated pro rata.

14.7 Measurement of Damages

14.7.1 The Compensatory Principle as the Basis for Assessment

The basic principle in common law and civil law systems is that an award of damages should
‘as nearly as possible get at that sum of money which will put the party who has been injured,
or who has suffered, in the same position as he would have been in if he had not sustained the
wrong for which he is now getting his compensation’. (143)

14.7.2 Elements of Damages Awards

Damages will generally protect a claimant's positive expectation (loss of bargain or of the
expected performance) (144) and reliance, or out-of-pocket expense (145) interests. There are
thus two forms of pecuniary compensation, one relating to damnum emergens, meaning the
damage suffered by the aggrieved party and the second being lucrum cessans, meaning loss of
profit. Depending on the circumstances, damages might be awarded for loss of value in
defective goods or services, loss of value in property, business and investments, loss of profits,
and delay.

While the two broad forms of damages are accepted, the problems of proof vary significantly.
There is a difference between assessing damage based on proof of the concrete losses of the
aggrieved party and instead by an abstract measure usually based on identifying market
value. From an evidentiary point of view, a tribunal is assessing historical events up until the

P 112kearing but also projecting into .4 the future. (146) Where loss of profits or diminution of the
value of a business are concerned, a tribunal will need evidence as to past activities, future
plans and past and future market conditions. Where the future is concerned, there will need to
be an assessment of various contingencies and appropriate discount factors for likely
eventualities.

Some breaches of contractual commitments will give rise to great uncertainty as to the
appropriate level of damages. The CPR Protocol provides as an example contracts for the
acquisition of a business which produce claims by the buyer based on breaches of warranties
in which damages are sought for the difference between what was expected in terms of future
earnings and what was obtained. (147) A further example is acquisition agreements with ‘earn-
out’ provisions. Claims may arise in which the seller alleges that the buyer has not operated
the business in the contractually specified manner during the earn-out period, giving rise to a
damages claim for the difference between what was actually earned and what should have
been earned. In such cases, arbitrators are confronted with the difficult task of determining
what might or should have happened but did not. Accordingly, compensation is by nature
imprecise. It cannot undo the harm done or perform the unperformed contract. It is premised
on the simple rationale that ‘the established wrong and the material imbalance it generates
between the parties cannot be factually undone, so that the award satisfactorily re-adjusts
that tangible imbalance such as it can’. (148) There may be problems of calculation within
each category of damages and problems of overlap between them. In Pabalk v. Norsolor, an ICC
tribunal considered that a global lump sum should be identified in such circumstances. (149)
In some cases, a contract will provide a very detailed formula for calculation of loss or
damages.

14.7.3 Unjust Enrichment: Quantum Meruit and Quantum Valebat

The concept of unjust enrichment exists in one form or another in almost every legal system.
(150) It becomes relevant where the application of other rules would lead to an unjust result,
and is based on notions of justice and equity. The conditions that must be present for the
principle of unjust enrichment to apply are well-summarised by the Iran-US Claims Tribunal,
which stated in its Sea-Land award:

There must have been an enrichment of one party to the detriment of the other, and both must
arise as a consequence of the same act or event. There must be no justification for enrichment,
and no contractual or other remedy available to the injured party whereby he might seek
compensation from the party enriched. (151)

Where an action in unjust enrichment is for the return of money paid, the action is one for
money had and received. If the performance of the contract is in the nature of services, the
claim isin quantum meruit. If the title to property has been transferred under an invalid
contract, the action for its recovery is one in quantum valebat. (152)

14.7.4 Net Benefits

If a claimant has been benefited in some way by the breach, that would need to be taken into
account in calculating damages. (153) This might arise either through obtaining some concrete
benefit or through being relieved of the obligation of future outgoings. In some cases this is
discussed under the notion of mitigation, although that seems undesirable in the context of
direct net damages and the claimant's general burden of proof in that regard. Mitigation is
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discussed further in section 14.17.

Comparing the situation arising on breach with what would have happened if the contract was
properly performed will at times involve a cost-benefit analysis. The claimant will no doubt
highlight the extra costs and losses but in some cases there may even have been savings of
expenses that would have arisen if the contract had been validly performed, for example
hypothetical storage costs in relation to goods that have not been delivered. Atribunal will
have to consider how to approach such issues if they seem obvious but are not raised by the
respondent, once again as they can be viewed as part of the claimant's burden.

14.8 Valuation

14.8.1 Introduction

An integral part of calculating any damages award will be a valuation of the harm that has
beeninflicted upon a claimant. Ultimately, if a tribunal determines that damages have been
incurred, it should award them, even if they are difficult to establish with precision. (154) The
biggest challenges are with expectation loss. A tribunal must consider what it is trying to
assess, namely the concept of value and the applicable measure, and also the evidence by
which it isto be determined. In complex matters, there will typically be conflicting expert
evidence as to valuation. Since many lawyers and arbitrators are not themselves expertsin
accounting or financial analysis, it can be difficult for arbitrators to understand how they may
use and interpret expert evidence in determining damages. (155) As one leading arbitrator and
scholar recently stated, an arbitrator must arrive at ‘an independent determination of value,
regardless of whether the competing experts have provided widely divergent estimates of
value'. (156) The challenge for the arbitrator then, is to reach a reliable valuation that has ‘at
best the virtues of a good faith attempt at estimation’. (157) The tribunal must come to an
informed decision and not a mere compromise.

14.8.2 The Approaches to Valuation

A starting point for this process of valuation is identified by Dr Shannon Pratt in his treatise on
valuation: (158)

An intuitively appealing method of concluding the value estimate is for the analyst: (1) to use
subjective but informed judgment and decide on a percentage weight to assign to the
indications of each meaningful valuation approach or method and (2) to base the final value
estimate on a weighted average of the indications of the various methods. (159)

It is suggested that arbitrators take a practical approach to valuation questions that
incorporates all the relevant facts as well as elements of common sense and reason. (160)
This process should enable the arbitrator to weigh the relevant facts and determine their
aggregate significance. Parlade briefly mentions ‘Quodient Awards’ (161) saying they are not
permitted unless the parties agree to be bound. They are awards where ‘in the absence of
agreement on the award, the arbitral tribunal awards an amount which is arrived at by
aggregating the sums decided by each member to be due and dividing the sum by the number
of arbitrators’. Where experts offer differing models for the calculation of damages, tribunals
may request a reconciliation showing the key differences between the models. Joint reports of
party-appointed experts is discussed in section 12.14.7.

Complex valuations may need to be made in such things as a breach of a joint-venture or
merger agreement or misrepresentation in pre-contractual negotiations. Calculating damages
for breach of longer-term contracts and distribution and licence agreements are more
complicated than one-off sale of goods transactions. Global sums may be appropriate where
the heads of claim necessarily overlap and there would be no objective way to distinguish
between categories. An example was Pabalk v. Norsalor where there was a claim for lost
customers and goodwill, clearly overlapping categories. (162)

14.8.3 Three Approaches to Valuation

In many investment disputes, a central issue will be whether and how the conduct alleged to
have injured the claimant has affected the ongoing prospects for the claimant's business. (163)
In answering this question, arbitrators must consider future events such as lost revenue, the
additional capital required to maintain operations and the reliability of such estimates. The
International Valuation Standards Committee (IVSC) has published the Valuation Standards to
be used in financial statements and to promote the worldwide observance of valuation
approaches. (164) Organisations in over fifty countries subscribe to the IVSC Principles. The
three approaches suggested by the IVSC are ‘The Income Based-Approach’; ‘The Market-Based
Epproach’; and ‘The Asset-Based Approach’. (165) It has been suggested that these
approaches have been accepted by the valuation community to create a ‘Valuation
Mercatoria’. (166)

14.8.3.1 The Income-Based Approach

5.14.2.1 (IVSC): The income capitalisation approach estimates the value of a business, business
ownership interest or security by calculating the value of anticipated benefits. The two most
common approaches are capitalisation of income and discounted cash flow or dividends
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method.

14.8.3.2 The Market-Based Approach

5.14.1.1 (IVSC): The market approach compares the subject to similar businesses, business
ownership interests, and securities that been sold in the market'.

5.14.1.2 (IVSC): The three most common sources of data used in the market approach are public
stock markets in which ownership interests of similar businesses are traded, the acquisition
market in which entire businesses are bought and sold, and prior transactions in the ownership
of the subject business'.

5.14.1.3 (IVSC): There must be a reasonable basis for comparison with and reliance upon the
similar businesses in the market approach....

14.8.3.3 The Asset-Based Approach

5.14.3.1 (IVSC): In business valuation the asset-based approach may be similar to the cost
approach used by Valuers of different types of assets.

5.14.3.2 (IVSC): The asset-based approach is founded on the principle of substitution, i.e., an
asset is worth no more that it would cost to replace all of its constituent parts.

5.14.3.3 (IVSC): In the execution of the asset-based approach, the cost basis balance sheet is
replaced with a balance sheet that reports all assets, tangible and intangible, and all
liabilities at Market Value or some other appropriate current value.

The Féderation des Experts Comptables Européens, the representative organisation for the
accountancy profession in Europe, adopts the approach that the valuation of a business for
purely financial objectives is based on the present value of net cash flows from the business to
the owner. It is a value based on the profits earned by the business which the business will
continue to accrue into the future. (167) It might be thought that the Income-Based and Market-
Based approaches will generally offer the best measure of the value of a business,
however particular facts and circumstances and problems of proof may necessitate the use of
other valuation approaches.

In reality, all three Approaches take into account future earnings capacity. The Income-Based
Approach does this explicitly by reference to a company's earnings capacity, while the Asset-
Based and Market-Based approaches may implicitly take account of future earnings through
the incorporation of market values. (168) While at first sight the Asset-Based approach may not
appeartodo so, it typically requires consideration of the market value of tangible and
intangible assets. Tangible, fixed assets will usually depreciate over time; however intangible
assets like goodwill and intellectual property can and do appreciate and depreciate over
time. Thus to calculate the value of all of a business' assets, the value of intangibles may need
to be adjusted to reflect market values, thereby incorporating future earnings capacity into the
valuation process. (169) Hence it is not fully distinct from the other methods. Kantor explains
that as a result of the reliance by valuers on the market's perception of future earnings
potential, the Income-Based and Market-Based Approaches converge towards a single
fundamental measure, namely, earnings. If the different valuation methods are correctly
applied, each could be expected to generally produce results consistent with the others. (170)
It is thus important to remember that valuation methods are not mutually exclusive. As the US
Supreme Court said in CSX Transport, Inc. v. Georgia State Bd. Of Equalization, (171) valuation is
not ‘a matter of mathematics...Rather, the calculation of true market value is an applied
science, even a craft. Most appraisers estimate market value by employing not one
methodology but a combination. These various methods generate a range of possible market
values which the appraiser uses to derive what he considers to be an accurate estimate of the
market, based on careful scrutiny of all the data available’. (172)

In the case of Compariia de Aguas del Acnoquija S.A. & Others (CAA) v. Argentine Republic, an
ICSID Tribunal did not accept the valuation methods proposed by the parties and instead used
a method of its own choosing. (173) In that case, claimants argued that the fair market value
should be based on the profits that CAA would have obtained had the concession in question
not been undermined. (174) The Tribunal declined to adopt this approach, finding that the
record of the concession's operations failed to demonstrate with sufficient certainty that it
would have been profitable. Ultimately the Tribunal adopted an ‘amounts invested’ approach
@s the measure of the fair market value which on appeal, the ad hoc » Committee held to
be ‘well within the margin of appreciation of the Tribunal’. (175) Such an approach will be
similarly appealing in joint-venture transactions that break down at an early stage, where one
party invested capital and the other invested knowhow. In each case, damages for loss of the
use of the money or interest in lieu thereof could seem appropriate.

Given the range of estimates that are likely to be put forward by party-appointed experts, it is
necessary for arbitrators to have a practical approach in mind when coming to a final
valuation. There will also be a need to consider a range of possible estimates of future
earnings as conflicting views can be based on key variables about which there can be
legitimate debate. For example, the value of a mining concession will depend heavily on
future exchange rate projections and general economic conditions. In such circumstances, the
adjudicator may wish to consider alternative scenarios and pick the best one or attempt some
form of averaging. (176) It may also be necessary for arbitrators to direct parties and expert
witnesses to maintain an accurate and detailed audit trail so that the records and sources of
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information upon which a valuation is based, and the ties between the valuation and the
evidence presented in the case, can be easily identified. (177)

14.8.4 Actual Transaction Cost

Income-based methods like Discounted Cash Flow valuations are often contrasted with
market-based methods that rely on stock prices or transactions. However, arbitrators are not
required to use the actual or potential sale price for a company as the best indication of value.
Actual transaction cost refers to the price paid for a part of or whole company in a recent arm's
length transaction. If the tribunal is of the opinion that the price paid for a company or an
asset is ‘unreasonably high’ (178) then it may use the price that it believes a reasonable person
would have paid for the company or asset as a foundation for the calculation of damages. The
logic would be that the defaulting party only caused damage to the reasonable component.
The balance was wasted money in any event. Similarly, where the price negotiated for a
company or asset is privately negotiated and the market in which the transaction occurred is
limited or uncompetitive, a tribunal may choose not to use actual or potential transaction
prices to measure the value of an investment. (179)

14.8.5 Fair Market Value

Each of the valuation methods considers the market value of a business, asset or investment.
Courts and commercial codes have offered different definitions of fair market value. It is useful
to set out some of these definitions in full. The ICSID arbitrators in CMS v. Argentina adopted
the definition of fair market value offered by The American Society of Appraisers, a major
international organisation of professional appraisers:

The price, expressed in cash equivalents, at which the property would change hands between a
hypothetical willing and able buyer and a hypothetical willing and able seller, acting at arms
length in an open and unrestricted market, when neither is under compulsion to buy or sell
and when both have reasonable knowledge of the relevant facts. (180)

The World Bank Guidelines define fair market value as:

an amount that a willing buyer would normally pay to a willing seller after taking into account
the nature of the investment, the circumstances in which it would operate in the future and its
specific characteristics, including the period in which it has been in existence, the proportion
of tangible assets in the total investment and other relevant factors pertinent to the specific
circumstances of each case. (181)

Ultimately, the best evidence of the fair market value of a business may be the price agreed to
by a willing buyer and a willing seller, each with knowledge of the relevant factsin a recent
arms' length transaction. (182) The ‘fair market value' compensation principle contains an
implicit assumption about the treatment of ‘rare events’ whether having positive or negative
impact on value. Kantor explains that future ‘rare events’ are ‘incorporated into a market
valuation only insofar as the market price at the valuation date (rightly or wrongly) considers
the prospects for the future rare event'. (183) Thus, in assessing market value, a tribunal is not
fequired to shut its eyes to events subsequent to the date of injury if these shed lightin
more concrete terms on the value applicable at the date of injury. (184) As noted by the
tribunal in Metalclad, ‘the fair market value of a going concern which has a history of profitable
operation may be based on an estimate of future profits subject to a discounted cashflow
analysis ...". (185) The tribunal thought this method would only be appropriate to determine
market value where there had been a sufficient period of time and actual experience of
profits. However, blanket rules about the time that a business has been active may be
misleading. In some businesses it would be very easy to project likely future profit. An example
would be a new business with a concrete long-term supply agreement with a high quality sole
customer with fixed prices or price formulae.

In Enron v. Argentina, the ICSID Tribunal considered the existence of actual willing sellers and
buyers to be ‘meaningful’ in relation to the Tribunal's findings. Transactions between these
buyers and sellers were held by the tribunal to accurately reflect the current market value of
the company. (186) The tribunal stated that whilst the use of the Discounted Cash Flow Method
(a form of Income-Based valuation) has been applied by other tribunals, the ‘real value’
obtained in transactions involving the company ‘better reflects the current value of such
participation’. (187) In that case, Enron Corporation and Ponderosa Assets, through a series of
complex transactions, made a number of investments in the Argentinean gas transportation
company Trasportadora de Gas del Sur (TGS). The tribunal found that it was able to assess the
current value of TGS and the current value of Enron's investment in TGS by reference to the
actual sale of Enron's 15.2% stake in TGS to a third party.

In the case of loannis Kardassopolous & others v. The Republic of Georgia, the Tribunal found it
appropriate to rely on the unusual circumstance where it had evidence of three comparable
transactions to arrive at the fair market value of the claimant's percentage interest in the
business. (188)

In many cases, there is no way to establish market value, because there is no established
market for sales of a particular interest. This occurs regularly with respect to equity interests.
As Dobbs has said:
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In many instances no appropriate market can be found for the property or entitlement in
question. This occurs for many reasons, ranging from the fact that no one is buying or selling
nroperty of the kind involved, to the fact that a monopoly may control prices. There would
glmost never be a ‘market’ in real property, only sales of more or less comparable
properties. Businesses, opportunities and trade secrets might theoretically be bought and
sold, but unique advantages and risks again make standard market prices unlikely. So in many
cases, market value, one of the most common bases for damages decisions, is not an existing
fact but a legal construct or even a convention. (189)

If an actual market does not exist, arbitrators and the parties will search for substitutes. This
process may involve consideration of ‘comparable sales, income produced by the property,
replacement costs, cost of obtaining a functional substitute, risks of loss and chances of gain’
(190) as well as other data for constructing this substitute market. (191)

Other valuation methods include the net value of individual assets, the cost of the assets, the
amount required to replace the assets injured and the sale value, either as a whole or under a
liquidation process. (192) Each has flaws and assumptions. Looking at cost and replacement
ignores important intangibles. Methods that look for net balance sheet value are dependent
on accounting standards, depreciation allowances and the like and can see a timing mismatch
between accounting valuations and adjudicatory valuations. (193) Tribunals should encourage
experts to identify and disclose assumptions underpinning their presentations in order to
allow for quicker and easier comparison of positions taken by opposing experts. (194) This
point is discussed further in section 12.14.3 While there are different methods of valuing assets,
in a properly informed market, all must be relevant to calculations both because of their
inherent relationship and because an analysis of alternatives should help a tribunal's
confidence level in complex matters. As to the first, while one can speak of the value of an
asset being the price available in an appropriate market, that price will be a reflection on the
earning potential of the asset itself.

One issue is whether a claimant is entitled to choose whichever method gives it the greatest
return. One view is that the adjudicator must apply the most fair and reasonable measure. For
example, if a claimant invested USD 100,000,000 in building a hotel which was then
expropriated, where evidence shows that the building was grossly over-priced and would only
he worth USD 70,000,000 even without expropriation, a respondent might assert that it is not
3feasonable to award claimant full compensation for its inflated expenditure. Conversely,
Paulsson seems to argue to the contrary when he states ‘the wasted cost is what the claimant
has spentin reliance on the agreement, without reference to how judicious or providential
those expenditures turned out to be. No further explanation is necessary to understand why
victims of contractual breaches tend first and foremost to articulate a plea for damnum
emergens'. (195)

14.8.6 Discounted Cash Flow

The Discounted Cash Flow Method (DCFM) referred to in the Enron case above by the tribunal is
explained by Weisburg and Ryan:

The discounted cash flow or ‘DCF’ is a tool that measures the value of a business by projecting
the net cash flow for a fixed period of time into the future and then discounting it back to
present value as of the date of injury. The discount rate should reflect the time value of money
in the host country and the relative risk associated with the particular investment. (196)

The DCFM recognises that the true value of a going concern is the profits it will generate over
its operative life in present value terms. It requires arbitrators to look forward to project a
company's future performance by extrapolating from a company's current financial position.
(197) Forward looking methods of calculation, such as the DCFM, require an adequate past
record available to build on for an acceptable future profit forecast. (198)

It isimportant to understand that methods such as DCF are built on a range of highly
speculative elements. While these may be the best way of assessing value in a market
environment, the application of such a principle must be looked at in the context of the
requisite burden and standard of proofin an adjudicatory forum. Because the method is built
on future predictions as to issues such as currency, asset and commodity prices, inflation,
interest and political and commercial risk, results can vary greatly. Other criteria under DCF
methods include analysis of general market trends and likely behaviour of existing and
rrospective members of the relevant industry. With large conglomerates that move in and out
of different activities depending on how best to utilise their capital, this can be a
particularly uncertain exercise. Discount rates need to factor in inflation, market volatility and
lending rates. (199) The discount rate should reflect the time value of money in the host country
and the relative risks associated with a particular investment. (200) Evaluating host country
factors are particularly problematic in non-market economies, (201) or those with volatile
political landscapes, oscillating between pro- and anti-business forces.

If the individual elements are too uncertain to give a tribunal even confidence on balance,
then the ultimate findings of the method may be similarly problematic. Applying the DCF
method might also call for consideration of a vast amount of information not otherwise
relevant to the determination of liability. The Iran-US Claims Tribunal questioned the utility of
the method in Amoco. (202) If DCF is too uncertain because of a start-up operation, then a more
appropriate assessment may be one of loss of a chance, discussed in section 14.10.2, although
DCF may be the means to assess the chance. (203)
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While the burden of proof is on claimant, in complex calculations such as DCF, a tribunal may
consider various elements and assumptions, accept those where the burden is satisfied and
err in favour of the defaulting party in other circumstances. (204) Where discounted cash flow
analysis will occur, while the tribunal will typically analyse the logic and methodology of
conflicting experts, it would rarely wish to make its own calculations but would instead
‘determine and identify the extent to which it agrees or disagrees with the estimates of both
parties and their experts concerning all these elements of valuation...". (205)

14.9 Timing and Assessment Dates

14.9.1 Timing and Damages Assessments

As the above cases suggest, the date on which to measure the impact of the harm suffered will
have a significant effect on the ultimate calculation of compensation. It is, therefore, desirable
that the arbitrator's decision about the applicable valuation date is made and communicated
as a preliminary step in proceedings. The possibility of settlement should be enhanced where
there is no dispute remaining about the applicable valuation date. Situations such as the one
that arose in Santa Elena v. Cost Rica (206) will then be avoided. In that ICSID case, the
claimant presented a 1993 property appraisal and a fair market discounted cash flow analysis
based on a December 1997 valuation date, only to have the panel rule that the operative
valuation date was May 5,1978. (207) If a particular date cannot be determined at the outset,
the tribunal might still usefully limit the number of potential dates. In this way arbitrators can
focus the parties on the impact of different valuation dates. (208) Thus, it will enable the
parties' own experts to give evidence relevant to all prospective valuation dates rather than
focussing exclusively on the one contended for by the party calling them.

An adjudicator should also be aware that the timing of payment of damages under an award
will rarely reflect the way moneys would have flowed but for the breach. Hence tribunals will
need to take thisinto account in making the calculations. The normal situation is that damages
come later than would have been the norm, hence the entitlement to interest or damages in
lieu of interest. In some cases, however, the reverse is the case, with adjudicatory
compensation for loss of profits dealing with the future profit stream that will not arise
because of the breach. In these circumstances, the tribunal will need to apply a discount rate
to take account of the present value of that future stream. Leaving aside taxation matters, the
typical formula for identifying present value of a future income stream at simple interest isP =
A/(1+ nr) where P = present value, A = amount due, n = number of years till due and r = rate of
interest in decimal form. (209) Present value with annual compound interest is P =A/(1 + r)n.

14.9.2 The Date of Assessment of Value

The predominant rule across legal systems is that damages for breach of contract are assessed
ds at the date of breach, (210) or restated, the calculation of compensation values the
impact of the injury at the date of harm, (211) although this is not a uniform position, some
systems requiring notice of claim. This will be determined by the applicable law.

However, in order to accurately assess damages, and thus satisfy the compensatory principle,
facts that occur subsequently to the breach or injury should not be ignored. (212) For example,
in the Golden Victory, a contract between a ship-owner and a charterer contained a ‘war clause’
giving each party the right to cancel the contract if war broke out. The respondent charterers
wrongfully repudiated the contract three yearsinto its seven year term. A war subsequently
broke out fourteen months after the repudiation. The majority in the English House of Lords
held that damages were to be measured by taking into account that the owners would only
have had the benefit of the charter until the outbreak of the war. (213) Furthermore, steps
taken by an injured party to mitigate loss may be taken into account in calculating
compensation. (214) In Sinclair Refining, the US Supreme Court held that post-injury events may
at times appropriately be considered when calculating damages:

The law will make the best appraisal that it can, summoning to its service whatever aids it
can.... We find no rule of law that sets a clasp upon its pages, and forbids us to look within.... To
correct uncertain prophecies is not to charge the offender with elements of value nonexisting
at the time of his offense. It is to bring out and expose to light the elements of value that were
there from the beginning. (215)

Further, in CME Stockholm, the Tribunal adopted claimant's argument that the investment's
actual subsequent performance was relevant to test the reasonableness of the company's
earlier pre-injury forecasts: (216)

Settled law makes clear that the Tribunal's valuation of the Claimant's investment in CNTS
based on the company's market value should be accomplished by reference to conditions at
the time of loss, since a willing buyer would not have known what future events would bringin
negotiating a purchase with a willing seller at that time.... Nevertheless, comparison of CME's
projections against actual results for the period since the forecasts were prepared reinforces
the reasonableness of using those forecasts in valuing CNTS.

International expropriation law has varied inits approach to these principles, in particular
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when dealing with valuation of expropriated property. (217) In Santa Elena v. Costa Rica, an
ICSID Tribunal rejected the claimant's argument that the value of the expropriated property
should be assessed as of the date of judgment and instead held that compensation would be
calculated as of the date the expropriation was effected. The tribunal in that case held that
‘factors that arose thereafter... must be disregarded’. (218) However, two recent ICSID tribunal
decisions have derogated from the ‘settled law'. In both ADC v. Hungary and Siemens v.
Argentina, it was concluded that the Chorzéw Factory (219) reparations standard required
compensation for the unlawful conduct to be computed as at the date of the award rather than
the expropriation date. The decisions were made on the basis that in order to put the
Claimants in the same as position as if the expropriation had not occurred, it was necessary to
capture the subsequent increase in value in calculating the award. (220) Finally, in the case of
Amco Asia v. Indonesia (Amco 1), the ICSID tribunal reasoned:

It may, on one view, be the case that in a lawful taking, Amco would have been entitled to the
fair market value of the contract at the moment of dispossession. In making such a valuation, a
tribunal in 1990 would necessarily exclude factors subsequent to 1990. But if Amco is to be
placed as if the contract had remained in effect, then subsequent known factors bearing on
that performance are to be reflected in the valuation technique.

14.10 Lost Profits

Problematic areas in relation to damages include whether lost profits are generally
permissible and particularly so when identifying adequate or full compensation in
expropriation cases. Article 7.4.2 of the UNIDROIT Principles allows for full compensation which
would encompass lost profit. That can be impacted upon by whether one identifies part of the
asset as goodwill, which itself reflects profit potential to some degree. There must not be
double accounting. A further complication where lost profits is concerned is that it has even
been argued that loss of profit stream can itself be expropriation under investor protection
norms, a view taken by the dissenting arbitrator in En Cana v. Equador. (221)

In all cases the claimant will need to have sufficient evidence that lost profits resulted from
the breach and that profits would have in fact on balance arisen. In Vivendi v. Argentina, the
Tribunal stated that ‘compensation for lost profits is generally awarded only where future
profitability can be established (the fact of profitability as opposed to the amount) with some
level of certainty. (222) However, the aggrieved party cannot be expected to have clear
evidence as to the amount of the loss. (223) The fact that the exercise is inherently uncertain is
not a reason for the tribunal to decline to award damages for loss of profits. (224) This point
was made by the sole arbitrator in Sapphire International Petroleums Ltd v. National Iranian Oil
Co (225) who stated:

It is not necessary to prove the exact damage suffered in order to award damages. On the
contrary, when such proofisimpossible, particularly as a result of the behaviour of the author
of the damage, it is enough for the judge to be able to admit with sufficient probability the
existence and extent of the damage.

The issue of uncertainty was similarly held not to preclude an ICSID tribunal from assessing the
quantum of damages in South Pacific Properties (Middle East) Ltd v. Arab republic of Egypt. (226)
In that case the tribunal stated that ‘...it is well settled that the fact that damages cannot be
assessed with certainty is not reason not to award damages when a loss has been incurred’.
(227) Tribunals are generally allowed a considerable measure of discretion in determining
issues of quantum so as to facilitate a prompt and effective resolution to the dispute. Thus, in
Wena Hotels Ltd v. Arab Republic of Egypt (228) the ad hoc Committee held:

With respect to determination of the quantum of damages awarded, it may be recalled that
the notion of ‘prompt, adequate and effective compensation’ confers to the Tribunal a certain
margin of discretion, within which, by its nature, few reasons more than a reference to the
Tribunal's estimation can be given, together with statements on the relevance and the
evaluation of the supporting evidence.

The determination of the precise amount of damage is a matter for the tribunal's ‘informed
estimation’. (229) Thisis a principle that is widely accepted in municipal as well as
international law. (230)

Nevertheless, the assessment needs to be as reasonable as possible, including appropriate
discount factors. Where lost profits are concerned, in addition to discounting for the time value
of the money there should also be a discount in terms of the risk premium that the profits may
not eventuate. However, if a party is entitled to lost profits and is able to prove them to a
sufficient degree, there should be no diminution simply because the potential profits were
particularly high in the context of typical returns on investment. Often profits will be high
because the risk is high. A contrary view would be based on an inappropriate reading of the
Aminoil case which granted a reasonable rate of return as opposed to loss of profits because it
found the parties had adopted this standard. (231) In Aminoil v. Kuwait (232) the tribunal
accepted claimant's argument for compensation based upon the replacement value of the
business as a going concern, including lost profits. The tribunal consequently accepted in
principle that future earnings prospects should form part of the damages award. (233)
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However, in calculating the lost profits that were to form part of the award, the tribunal
rejected an Income-Based method in favour of an Assets-Based method. The tribunal awarded
the net amount of an adjusted balance sheet plus a rate of return until the award date as the
measure of compensation. (234)

There will also be evidentiary issues as to how to identify lost profits, given that it will often be
a hypothetical exercise. Calculation problems will arise for example where a mining company
wrongly loses a concession or licence. (235) With longer term commercial ventures such as
construction contracts, mining exploration or similar joint ventures, there will be complex risk
factors to take into account in assessments. (236) Tribunals may reject loss of profits claims
where there isinsufficient evidence in support. (237) If there is no track record of performance,
@ tribunal might conclude that a loss of profits claim is too speculative. (238) If profits are
less than likely, a claimant may characterise the claim as loss of an opportunity, particularly
where the opportunity would have a market value. Venture finance transactions and mining
concessions are examples.

Where lost profits are concerned, there is a question as to whether a claimant should present
direct evidence of this or rely on a commonly used formula such as the Hudson or Eichleay
Formulae. (239) Other questions include whether lost profits should be awarded without any
discount for the effort that would have been required if contracts had been validly performed?
Given that virtually all legal systems look at cash flow and not utilisation of time, this seems an
unavoidable result. Lost profits should be calculated on the basis of net profit after deduction
of expenses. It is also important to ensure that there is no double counting. This will typically
arise in an avoided construction contract where the builder argues that there have been
wasted costs and also seeks lost profits.

14.10.1 Account of Profits

The remedy of an account of profits differs from lost profits in that, if awarded, it requires the
respondent to transfer to the claimant any profits that the respondent may have obtained
from his or her breach. The question that arises is whether a damages assessment would
require a party in breach to disgorge profits from its breach of contract. An example would be
an exclusive distribution agreement where the distributor promises not to on-sell the goods in
other markets. If the distributor does so profitably, the seller has not suffered any actual loss
unless it can show that its own sales were displaced, but in addition to that, the buyer has
made a profit from its breach.

At common law, the position has long been that an account of profits is not available for a
breach of contract. This is based on the principle that a claimant must show the damage that
he has suffered if he is to claim compensation. However, recent UK decisions such as Attorney
General v. Blake (240) and Experience Hendrix (241) in which an account of profits was been
awarded for a breach of contract indicate otherwise. Arguably, a principle now exists that
where a party to a contract deliberately breaches a contractual term and makes a profit from
the breach without causing the innocent party any provable loss, the innocent party may be
able to obtain as damages a reasonable payment calculated as a proportion of the contract
hreaker's profit. In civilian legal systems, the remedy of an account of profits is not generally
‘dvailable, as it is understood to be a punitive remedy. The French Civil Code, for example,
provides that the principal objective of contract damages is to compensate loss, (242) and that
accordingly, the intention of the party in breach and the extent of any profit accruing by way of
the breach are irrelevant.

14.10.2 Loss of a Chance or Opportunity

As noted above, itisimportant to separately consider the case where there is a significant
uncertainty as to whether there would be any profit or not. Legal systems have to decide
whether a party who lost a 20% chance of making profit, should gain an appropriately
discounted amount of compensation or instead should be told that on balance they were
unlikely to be profitable and hence no compensation of that nature should be provided. While
legal systems grapple with the theoretical concepts, the proper approach may indeed depend
on the particular facts in dispute and whether the rights impaired by the breach would have an
independent market value. For example, a licence to explore for oil or minerals might only be
based on geological evidence that there is a 5% chance of making a finding and hence of
making a profit, but the licence would have a value on the open market. The returns if
successful would presumably vastly outweigh the costs. Hence overall the entitlement is
positive in value even if actual success is less likely. Loss of an opportunity was allowed for in
Sapphire International Petroleum Ltd where it was held that it was only necessary for the
complainant to show ‘sufficient probability (of) the existence and extent of the damage’. (243)

It has been suggested that it may be too difficult to assess damages for loss of chance where a
party has breached an obligation to arbitrate. (244) In any event, the problem should not
easily arise. If the claimant refuses to commence an arbitration, the putative respondent could
do so. If a respondent refuses to attend, the arbitration proceedsin any event and there is no
obligation to render an award of specific performance. The arbitration promise is not to attend
but merely to allow arbitration to proceed, including the standard approach where a
respondent is not in attendance. This is separate to the question of damages for breach of the
agreement by commencement of legal proceedings in court.

14.10.3 Measuring Expectancy: Discounted Cash Flow
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The discounted cash flow or ‘DCF’ method mentioned in section 14.8.6 is a tool that measures
the value of a business by projecting the net cash flow for a fixed period of time into the
future and then discounting it back to present value as of the date of the injury. As such it may
be used to measure an expectancy discussed in the previous section. A particularly
problematic area in that context which sometimes arises is loss of a right to tenderina
construction or distribution situation. Here there is the double uncertainty as to whether the
tender would have been successful and if so, what profits would have arisen. There isalso a
question of net gains, as the aggrieved party has been alleviated of the cost of going through
the tender and setting up the outgoings of the activity.

14.11 Calculation of Damages in Expropriation and other Investment
Standards

Expropriation cases are different to commercial disputes as BITs and customary international
law attempt to define valuation standards that arguably modify standard market value
analysis. However, as noted above, general comments as to remedies from investment and
expropriation cases are commonly resorted to in other disputes. The measure of compensation
may vary depending on whether the expropriation is legal or not. A legal expropriation is
within the contemplation of the parties from the outset and is based on a compensatory
formula that they would have been aware of at the time of the agreement.

While complete restitution is well respected by most if not all legal systems, application of
this principle in expropriation cases has always been controversial, in part because of what
has become known as the Hull Formula, named after then US Secretary of State Cordell Hull
who advocated ‘prompt, adequate and effective’ compensation when Mexico nationalised
foreign owned oil fields in the 1930s. The application of the Hull Formula has been questioned
by developing States over the validity of its application. (245) Customary international law was
not clear in articulating the nature of expropriation and its remedies. ‘In the context of
expropriation claims... discussions of fair market value calculations inevitably overlap with the
perennial dispute as to whether customary international law requires compensation for an
expropriation that is ‘prompt, adequate and effective,’ ‘fair,’ ‘just,’ ‘full,’ or ‘appropriate’ or
otherwise’. (246)

A number of general principles for a background to this debate. Article 34 of the International
Law Commission's Articles on State Responsibility indicates that full reparation for the injury
caused by the internationally wrongful act shall take the form of restitution, compensation and
catisfaction, either singly or in combination. Under Article 36, a ‘state responsible for an
4internationally wrongful act is under an obligation to compensate for the damage caused
thereby, insofar as such damage is not made good by restitution’ and that such compensation
‘shall cover any financially assessable damage, including loss of profits insofar as it is
established’ UN General Assembly Resolution 3171 declared that a State ‘is entitled to
determine the amount of possible compensation and the mode of payment, and ... any
disputes which might arise should be settled in accordance with the national legislation of
[the] State’ when expropriating foreign property. (247) Nevertheless, such a Resolution cannot
alter customary norms of international law, hence the debate as to the extent of value
remains. Some tribunals have moved towards more equivocal terminology such as just,
appropriate or equitable compensation as opposed to full compensation. No matter the
terminology, full compensation ought to be the starting point, in the sense of an accurate
assessment of value, with arguments then permissible about any circumstances that might
indicate why some lesser amount would seem fair and reasonable in the circumstances.

Investment treaties now typically aim to clarify the standards that are to apply. (248) In ADC,
an ICSID Tribunal stated that ‘there is general authority for the view that a BIT can be
considered as a lex specialis whose provisions will prevail over rules of customary international
law'. (249) Thus in the case of a BIT that specifies the standard of compensation in the case of
both lawful and unlawful expropriation, the Tribunal will most likely apply the standard
stipulated in the BIT. However, where the treaty, BIT or alternative governing instrument does
not contain any lex specialis rules governing the issue of compensation, the tribunal will apply
the customary international law standard prescribed in the Chorzow Factory case. In that case,
the court famously said:

The essential principle contained in the actual notion of an illegal act —a principle which
seems to be established by international practice and in particular decisions of arbitral
tribunals - is that reparation must, as far as possible, wipe out all the consequences of the
illegal act and re-establish the situation that would, in all probability, have existed ifthat act
had not been committed. (250)

Mevertheless, absent specific guidance, it is also possible to take different views as to the aim
¢f damages in lieu of restitution and what is fair. Professor Brownlie in dissentin CME
Stockholm (251) interprets the phrase ‘just compensation’ in the Czech-Netherlands BIT as
taking into account the hardship that a large award would cause to the Czech State. (252) He
concludes that the injured investor's recovery should have been limited to the amount actually
invested in the expropriated venture, profits retained by the venture and not distributed to
the investor, and ‘foreseeable profits’ based on ‘a reasonable rate of return’. (253) This
valuation approach relies on a calculation of the sunk investment costs along with a
commensurate return from the injury date until the recovery date calculated at a rate the
tribunal considers reasonable in the circumstances. The important difference between the two
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approachesis that Prof. Brownlie would place the investor back into a position as if the
investment had never occurred while the Chorzow Factory dictum focuses on putting the
investor backin a position as if the investment had been made but the injury had never
occurred. (254) The recent case of loannis Kardassopolous & others v. The Republic of Georgia
(255) provides a useful example of how an ICSID tribunal defines the appropriate standard of
compensation for unlawful expropriation. In that case, the tribunal had available to it three
contemporaneous arm's length transactions to assist in valuing the expropriated investment.
Accordingly, the tribunal found that it was appropriate in the case to assess the fair market
value of the investment by reference to the three transactions.

A further consideration is whether a claimant is entitled to ‘full compensation’ or whether
‘public interest’ should be taken into account. In James v. UK, the European Court of Human
Rights ruled that the European Convention on Human Rights does not ‘guarantee a right to full
compensation in all circumstances. Legitimate objective of ‘public interest’ such as pursued in
measures of economic reform or measures designed to achieve greater social justice, may call
for less reimbursement than full market value’. (256) This approach has however been rejected
by an ICSID Tribunal, which stated that international investment law should not follow the
ECHR perspective because ‘Article | of the First Protocol to the European Convention on Human
Rights permits a margin of appreciation not found in customary international law or the
Treaty'. (257) The traditional approach has since been followed by other ICSID tribunals,
including the tribunal in Siemens, in which it was stated:

The law applicable to the determination of compensation for a breach of such Treaty
obligations is customary international law. The Treaty itself only provides for compensation for
expropriation in accordance with the terms of the Treaty.

The key difference between compensation under the Draft Articles and the Factory at Chorzow
case formula, and Article 4(2) of the Treaty is that under the former, compensation must take
into account ‘all financially assessable damage’ or ‘wipe out all the consequences of the illegal
act’ as opposed to compensation ‘equivalent to the value of the expropriated investment’
under the treaty. Under customary international law Siemens is entitled not just to the value of
its enterprise as of May 18, 2001, the date of expropriation, but also to any greater value that
enterprise has gained up to the date of this Award, plus any consequential damages' (258)

Some cases have considered whether these principles apply to non-expropriation situations.
The tribunal in LG&E v. Argentina in its Award on Damages held against this:

In the Tribunal's view, this type of valuation [Fair Market Value assessed through DCF] is
appropriate in cases of expropriation in which the claimants have lost the title to their
investment or when interference with property rights has led to a loss equivalent to the total
loss of investment. However, this is not the case. The Tribunal rejected the claim forindirect
expropriation put forward by the Claimants ... For the Tribunal, compensation in this case
cannot be determined by the impact on the asset value; it does not reflect the actual damage
incurred by Claimants. The measure of compensation has to be different. (259)

Other recent awards have instead considered that the absence of explicit standards of
compensation for non-expropriatory breaches of international investment law does not
preclude the use of standards applicable in case of expropriation. In CMS v. Argentina (260) it
was said that:

the Tribunal is persuaded that the cumulative nature of the breaches discussed here is best
dealt with by resorting to the standard of fair market value. While this standard figures
prominently in respect of expropriation, it is not excluded that it might also be appropriate for
breaches different from expropriation if their effect results in important long-term losses.
Moreover, precisely because this is not a case of expropriation, the Claimant has offered to
transfer its shares in TGN to the Argentine Republic, and the Tribunal will address this
question in due course.

This is an approach that has been followed in Azurix, (261)

Enron (262) and Sempra. (263) A recent essay by Pierre Yves Tschanz and Jorge E Vinuales
explores the rules applicable to the determination of damages for breaches of investment
protection standards other than expropriation. (264) They suggest that as a general matter ‘the
rules and methodologies... that may be used to assess damages in non-expropriatory breaches
of international investment law are flexible, contrary to those applicable in case of
expropriation, which are much more precise’. (265) In the absence of any specific language
contained in an arbitration agreement to the contrary, the ICSID Tribunal in Vivendi stated as
follows:

Based on these principles, and absent limiting terms in the relevant treaty, it is generally
accepted today that, regardless of the type of investment, and regardless of the nature of the
illegitimate measure, the level of damages awarded in international investment arbitration is
supposed to be sufficient to compensate the affected party fully and to eliminate the
consequences of the state's action.

Of course, the level of damages necessary to compensate for a breach of the fair and equitable
treatment standard could be different from a case where the same government expropriates
the foreign investment. The difference will generally turn on whether the investment has
merely been impaired or destroyed.

This approach has been endorsed by other ICSID Tribunals and by other arbitral investment
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tribunals. (266)

Assessment of compensation is easier where an investment is totally destroyed or completely
expropriated than where it is adversely impacted upon by a measure, such as a new
environmental regulation that renders a product less valuable in the market place. Another
complication where damages for expropriation are concerned is the relevant time both asto

1%the expropriation itself and also in determining value. (267) A further reason why
assessing compensation and damages in investment cases is more complicated is because
there is a very broad definition of investment typically covered, which includes intellectual
property and many legal instruments such as shares, rights to use property, loans and the like
as well as physical assets, often difficult to assess without a ready market for such assets.

Because of the broad legal principles under investment treaties and customary norms, these
can at times be sought to be argued in relation to domestic litigation remedies. An example
was the Loewen dispute where an applicant failed under a NAFTA investment arbitration claim
when it complained in part as to USD 400,000,000 in punitive damages and USD 74,000,000 in
compensation for emotional distress in a State court trial, where the initial dispute was over
some USD 4,000,000. (268)

While there are cases indicating that expropriation standards of damages should not apply to
non-expropriation cases, this may arise in any event where the value of the relevant
investment has been completely destroyed. This also arises because in many cases, claims of
discriminatory behaviour can also be argued in the alternative as indirect expropriation of
part of the value.

14.12 Currency of Damages

Generally speaking, issues of currency are substantive and flow from the applicable law and
the terms of any contract between the parties. However, the discretion as to currency of
remedies is at times enshrined in arbitral statutes and rules. (269) Where broad procedural
discretions are concerned, there are a range of factors the tribunal should considerin
determining what currency to award damages in. Atribunal might look to the reasonable
expectations of the parties; or the currency that would best meet restitutionary conceptsin
the substantive law; or give adequate concern to convertibility where there would be major
obstaclesin some jurisdictions, although this should be in the context of anticipated
convertibility in the underlying contract if there had been no dispute. The permitted currency
in an award may not be the same as the currency required for enforcement purposes, although
the latter may also be a factor in a tribunal deciding on the applicable currency.

Redfern and Hunter note that money sums are usually awarded in the currency of the contract
or the currency of the loss. (270) However, in some cases, tribunals may need to receive written
or oral submissions as to the currency or currencies in which the award should be made, for
instance, in large international projects in which reference is made to several different
currencies. If a remedy isto be provided in a currency requiring conversion, an adjudicator will
typically select either the date of breach, the date of the award or the date of payment. There
is also a need to pick a correct rate of conversion. If there is more than one that is listed, this
may depend on which would be consistent with the commercial abilities of the relevant
parties to attract that rate. The logic flows from broad restitutionary principles. There might
also be concern with the problem of currency fluctuations and selection of a fair conversion
rate. The latter is more difficult as it may involve a predictive exercise asto the likely value at
the time an award is honoured. (271)

14.13 Some Specific Scenarios in Damages Assessment

14.13.1 Arbitration Costs as Damages

Costs are dealt with separately in Chapter 15. At this stage it is merely appropriate to note that
a party could in theory seek to construct an argument that breach of contract that includes an
arbitration agreement leads to consequential losses in relation to the costs of the arbitration
itself. This would not be the normal way that a tribunal would approach this issue. A particular
concern would be where the parties have expressly agreed that there is to be no costs award
by the tribunal. It would undermine the intent if the successful party was allowed to
recharacterise costs as damages.

14.13.2 Failure to Pay an Advance on Costs

There are two approaches to seeking recovery by one party when it has had to advance a share
of costs of its opponent to allow the arbitration to proceed. One approach is based on a
‘contractually agreed procedural duty’ while the alternative is to consider it as some form of
interim measure. (272) Whether it is possible to claim damages for breach of the supposed
contractual duty may depend upon whether it is institutional or ad hoc arbitration. Where an
institution is concerned, an express agreement to the rules that expressly directs
contributions to advances could be argued to be an agreement between the parties, a breach
of which might lead to a damages entitlement. However, this is not uniformly supported. ICC
Case No. 12491 considered that there was no damage at that stage and allocation of costs
would only be determined at the time of the award. (273) This is discussed further in section
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6:11:

14.13.3 Damages for Litigation Expenses Caused by Breach of an Arbitration
Agreement

If one party commences court action in breach of an arbitration clause, the breach itself could
cause loss to the innocent party, at the very least in seeking to bar the court action on the
basis of the exclusive arbitration clause. While the relevant court may itself award costs, these
may be limited and the balance could be argued to be damages in the arbitration. Common
law courts have accepted this approach. (274) It is suggested that in the civilian law tradition,
the better view is that forum selection clauses are procedural, the breach of which does not
give an entitlement to damages. (275) It is even suggested that the innocent party may need to
defend the court proceedings by way of mitigation of loss. (276)

14.13.4 Delays in Construction Disputes

A problematic area of damages calculation is when there are claims for delay and disruption,
most typically in a construction dispute. Delays can be considered in the context of breach or
simply in the context of contractual entitlements to extension of time. (211) Assessing damages
for delay where all relevant cash flows will ultimately ensue, may simply be a present value
analysis of delayed profits. Delay in construction contracts will generally lead to increased
averheads in terms of staff and office costs. Different formulae are typically applied so as to
1%void the need to specify the exact marginal impact on overhead expenses. (278) Because
extensions of time or expenses for delay and disruption usually involve establishing certain
conditional requirements and following stipulated procedures, there will be interpretation
issues as to both entitlement and amount. Another evidentiary issue is whether final
certificates in construction matters constitute binding evidence as to their content. (279)

Disputes about delaying completion for construction contracts are particularly problematic as
they often involve cross-claims and difficult questions of causation. For example, the
contractor might argue that the delay was caused by changes called for by the employer or the
latter's failure to provide necessary information and assistance. The employer might blame
the contractor for failing to proceed at an appropriate rate. Each may blame third parties or
external circumstances for their own lack of performance. As with other matters in this chapter,
the actual rights and obligations in a particular transaction will depend on the applicable law
and terms of the contract. Many questions are simply about liability and would not otherwise
impact on calculations. Nevertheless, some broad proposition in the context of evidence and
procedure can be appropriately made. While it is relatively easy to state a date for
completion, the degree of completion is more open to debate as it will typically involve a
contractual stipulation of a concept such as ‘practical completion’. Even the date for
completion is problematic, as it needs to be read in the context of entitlements for extensions.
Evidentiary problems are exacerbated by the fact that it rarely makes commercial sense to
demand that a contractor stick to a rigid and detailed programme but in the absence of such a
document it is harder to identify and compare what was intended and what did in fact happen.
(280)

Even if there is no detailed contractual programme, there should be appropriate evidence of
what has occurred from time to time as to the basis of delay claims. In some cases a question
may also arise whether a programme is approved and whether an employer was entitled to
refuse to approve a tendered programme. Where external circumstances are involved, delay
analysis will involve interpreting the contract to determine who ought to have borne the risk
for this external event.

14.13.5 Reasonableness, Good Faith and Abuse of Rights

Principles of reasonableness and good faith could be applied to articulating the interface
Fetween primary damages entitlements and mitigation duties. . The Himpurna tribunal
considered that on the facts before it, a claim for lost profits on investments not as yet made
was so unrealistic in terms of the potential detriment to the host State that it was ‘likely to
constitute an abuse of right inconsistent with the duty of good faith that is fundamental to the
Indonesian Law of Obligation’. (281)

It is undesirable to use the concept of abuse of right to limit the damages in Himpurna. The
abuse of rights doctrine relates to concepts of good faith and contemplates rights being used
in ways which would not be legitimately contemplated. This is quite different to the case of
contractual terms that are seen as being unbalanced from the outset. (282) It is difficult to
employ an abuse of rights logic absent a consideration of more direct concepts such as that of
hardship. If a party repudiates a contract that has become grossly unfavourable because of
changed circumstances, most would agree that the expenditure of the innocent party should
be recoverable but it is more problematic to consider whether it should be entitled to full loss
of profits when the new circumstances make the risk/reward for both parties grossly different
to their original expectations. (283)

14.14 Non-Pecuniary and Moral Damages

Two issues will typically arise, the first whether such damages are claimable and second
whether the claimant has satisfied its burden of proof. (284) A number of civilian legal systems
allow various categories of non-pecuniary loss, including pain and suffering, emotional distress
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and moral harm. (285) The ILC Articles specifically require reparation for moral as well as
material damages. Article 31(2) provides that ‘[ilnjury includes any damage, whether material
or moral, caused by the internationally wrongful act of a State’. Computational issues will
obviously be different. The evidentiary basis of claims for pain and suffering or loss of general
reputation cannot be as precise as such items as wasted expenditure, although measuring loss
of reputation in a commercial context ought to be similar to valuing diminution in goodwill.
(286)

Investment treaty provisions rarely provide for claims by the State, including claims for loss of
its own reputation as a result of improper prosecution. (287) There may be private law
principles that could otherwise apply. Whether an investor is entitled to moral damages may
depend on whether the relevant BIT refers to nondiscriminatory and similar treatment to the
investor as well as the investment. (288) In turn that may depend on whether the investor is an
individual or a corporation. Even non-discrimination in relation to an investor may be limited
to treatment of the investment itself. In Desert Lion Projects LLC v. Yemen (289) an arbitral
tribunal awarded moral damages for stress as well as to injured reputation when armed
gunmen expelled the investor from the relevant country.

One risk to be avoided in awarding compensation for moral harms is double-counting, in case
such harms have already been compensated as material damage. (290) The risk is more likely
to be present when the fair market value (FMV) of a business is used as the measure of
compensation. This is because among the various components of FMV is goodwill, which
includes the value of the business's reputation. (291) According to Sabahi and Birch, when an
arbitral tribunal uses some other valuation method which does not take into account the
goodwill, or more specifically damage to reputation, then the recovery of moral damage to
reputation would be justified. (292)

14.15 Set-off

Whether other claims can be set off as against damages entitlements is a vexed question in
international arbitration, primarily because there is no consensus as to whether set-off should
be seen as a matter of procedure or substance. Brower refers to a case where an ICC tribunal
did not set off a monetary award to an insolvent claimant against a far greater award to a
counterclaiming sovereign respondent. The defaulting claimant assigned its entitlement to an
affiliated company which sought to enforce it, while at the same time seeking to evade its
own award debt. (293) A rare example of a rule seeking to expressly allow for set off rights is
contained in Article 21.5 of the Swiss Rules of International Arbitration 2012. Set off is discussed
in detail in section 4.4.3.

14.16 Force Majeure and Frustration

In most legal systems, proof that the cause of the loss was a force majeure or frustrating event
will relieve the respondent of the obligation to pay damages. Key legal and evidentiary issues
would include analysing questions of impossibility and foreseeability at the time the contract
was entered into. If the contract or applicable law does not expressly deal with this defence,
some would assert that it is a principle of lex mercatoria in any event, although that would be
open to debate.

14.17 Mitigation of Damages

Most substantive laws will require the innocent party to take reasonable stepsto mitigate
losses, including loss of profits, arising from breach. This may overlap with general duties of
good faith, duties to renegotiate for changed circumstances and hardship provisions. It may
also overlap with causation and foreseeability analysis. Comparative law suggests that
different legal systems address the various categories either through notions of mitigation,
contributory negligence or causation. Civilian legal systems may have been less concerned
with principles of mitigation simply because specific performance was the primary remedy,
with damages only being residual. Many civilian legal systems do not speak of mitigation per
se but instead consider notions of fault on behalf of the aggrieved party. (294) From a
conceptual perspective, mitigation can simply be seen as an aspect of the need for a causal
link, as arises for example under French law. (295) This has important implications if there is an
inadequate evidentiary record and a tribunal wishes to apply a strict approach to burdens of
proof. Such an approach is not to be preferred. The duty to mitigate could also be
asserted to arise as a matter of custom and usage (296) and constitute an element of lex
mercatoria. (297)

While mitigation is often spoken of as a duty, it is not a duty in the sense that it give rights to
claim breach to other persons, but instead it is a means of reducing damages otherwise
proven. (298) Concepts of mitigation are also commonly built into the primary rules of
assessment of damages even subconsciously. For example, if a purchaser of goods has entered
into a substitute transaction, the actual loss will be the difference between the two, the
substitute being a mitigating event. It could also be dealt with under foreseeability notions if
unmitigated loss is ‘outside of the bona fide expectation of the non-performing party’. (299) It
would normally be the case that if the parties have agreed on liquidated damages, a duty to
mitigate would not be a basis of decreasing the entitlement. (300)
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Article 9.504 of the Principles of European Contract Law directs that the non-performing party
is not liable for loss suffered by the aggrieved party if the latter contributes to the non-
performance effects. Article 9.505 also indicates that the non-performing party is not liable for
loss ‘to the extent that the aggrieved party could have reduced the loss by taking reasonable
steps and that the aggrieved party is entitled to recovery any expenses reasonably incurred in
attempting to reduce the loss'. Article 7.4.8 of the UNIDROIT Principles states:

1. The non-performing party is not liable for harm suffered by the aggrieved party to the
extent that the harm could have been reduced by the latter party's taking reasonable
steps.

2. The aggrieved party is entitled to recover any expenses reasonably incurred in attempting
toreduce the harm.

Article 77 of the CISG states:

A party who relies on a breach of contract must take such measures as are reasonable in the
circumstances to mitigate the loss, including loss of profit, resulting from the breach. If he fails
to take such measures, the party in breach may claim a reduction in the damages in the
amount by which the loss should have been mitigated.

While it is easy to state the general principles of mitigation in this way, the more difficult
auestion, including legal and evidentiary perspectives, is what standard of behaviouristo be
éxpected. In a commercial context the difficulty is that many steps would be expensive,
uncertain and may be problematic if the claimant does not have a strong liquidity position.
How much risk and expense should a claimant undertake in order to ensure that damages
otherwise payable are not reduced under mitigation principles? Laws, cases and
commentators naturally fall back on broad expressions such as a requirement to take
‘reasonable’ measures, that the claimant need not take every imaginable step, but will
invariably suggest that quite significant and costly steps will at times be appropriate.

The relevant substantive law will also have its own particular test as to the kind of behaviour
that would be considered reasonable and the extent to which the innocent party must take
risks in seeking to minimise the loss. Important issues of timing include whether steps only
need to be taken once the breach occurs or should at times be taken previously, when breach
can be reasonably anticipated. (301) This might be answered by the applicable substantive law
although any tests will ideally depend on the circumstances, as there must be situations where
animpending breach is so clearly the case and reasonable alternative steps are immediately
available that this should be taken into account. Once the legal standards are determined,
what did happen and what ought to have happened would be questions of fact for the
adjudicator's determination. Evidentiary challenges are also compounded by the fact that the
burden of proof will typically be on the breaching party to show that the claimant failed to
mitigate its loss, but it naturally does not have access to the key relevant data. For example, a
seller of defective goods seeking to argue that alternative supplies were readily available,
would be looking for supportive information from its competitor manufacturers. An adjudicator
will also face document production issues in such circumstances. One problem is that much of
the market information may be confidential and not readily available from third parties. The
innocent party itself may not wish to divulge confidential internal information in relation to
which such assessments might be made.

There are a number of aspects of mitigation calculation. First, a party will not be entitled to
damages which could reasonably have been avoided. If reasonable steps have been taken,
which consequently reduced the loss, the cost of those steps should also be borne by the
person in breach. Only a net analysis would be commercially realistic. A party should also not
do anything to aggravate the loss. If the claimant did so, this would break the causal link as to
that part of damages in any event. However, the corollary of the duty to act reasonably to
minimise loss should be that if the steps were seen as reasonable at the time but in fact
increased the loss, that should still be at the expense of the party in breach. That could also be
justified under causation and foreseeability analysis.

It is generally accepted that the burden of proving a failure to mitigate should be on the
hreaching party. (302) The key aspect will be comparing what the innocent party did do with
what its opponent alleges it ought to have done. Thisinvolves a combination of factual
market information and hypothetical assessment. In considering the kinds of activities that
may or may not be reasonable, there may be a need to balance a number of factors including
cost, time, risk and impact upon goodwill. Where the latter is concerned, it may be reasonable
to seek all damages within a confidential arbitration as opposed to going into the market-
place to highlight a problem with one's business. In some cases an adjudicator might hold that
while steps were taken which did reduce the loss, more reasonable or timely steps could have
been taken which should again be a means of reducing residual damages. An example might
be a delayed substitute purchase by an innocent buyer in a market with steeply rising prices. If
the purchases had occurred earlier, the cost of the alternative would have been lower. In
making the assessment, it is important to consider what would have been reasonable to
foresee or to consider as alternatives in the circumstances known to the parties at the time or
which could have been known on reasonable inquiry. It should not be examined through
hindsight. Other problematic scenarios might include an improper breach of a distribution
agreement that offered generous terms to the distributor, with the party in breach offering a
far less favourable but still profitable arrangement in lieu thereof. A distributor who has
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worked full time for that supplier would not necessarily be expected to continue in such
unpleasant circumstances. There may also be moral and ethical issues that arise, such as
whether a builder should lay off construction workers when a supplier of materials will
significantly delay delivery.

A duty to mitigate will often imply a duty to give the party in breach an opportunity to cure the
defect. There may then be factual questions as to how long one should give the party in breach
to do so and what assistance both in time and money should be provided. At other times the
duty to mitigate entails the innocent party actively working with the party in breach to try and
consummate the transaction. For example, if a seller of goods does not have the funds to
organise transport, the buyer would need to do so even if it was a CIF contract. In other cases
where a seller provides goods not in accordance with the requirements of the contract, the
buyer may still need to take delivery, on-sell the goods at a profit and call for a new shipment
of the intended specifications. If a third-party sale was at a loss, that might be problematicin
terms of being able to recover the difference as damages, particularly if the seller could have
instead taken back the non-complying goods.

In cases where the seller has breached the contract but promises to make amends in time if
the buyer keeps the contract on foot, situations may arise where it would be needed to
determine whether the buyer should legitimately have taken the risk, given the circumstances
and the seller's overall reputation and likely ability to deliver on its new promises. A tribunal
might consider that loss might only be mitigated after a considerable time and would allow
full damages in the meantime, including loss of profits. (303)

Most legal systems will not require a claimant to refrain from avoiding a contract if valid
grounds exist simply because this might reduce the total damages, although in the latter
¢ircumstances it becomes arguable that the breach was not sufficiently fundamental to
constitute an entitlement to terminate. This is essentially a question of applicable substantive
law. Ultimately, an adjudicator should make the best possible factual assessment of the
impact of the hypothetical reasonable steps on the actual loss suffered and should not simply
pluck a round figure as a discount.

When considering what degree of risk a party could hypothetically be expected to take, one
uncertainty is whether that party's own historical risk aversion preferences should be taken
into account. Risk aversion should certainly take into account the liquidity position of the
innocent party. An example of a situation of risk and uncertainty would be delayed paymentin
a foreign currency that is falling drastically on exchange rate markets. Whether the innocent
party should undertake a hedging contract to stem the potential losses is difficult to
determine as the exchange market could turn around. Because the burden is on the breaching
party to show breach of a duty to mitigate, in that circumstance it might need to show that
consistent expert advice was that the currency situation would continue to deteriorate and
hence a hedging contract would stem the losses.

In some cases a failure to take out insurance might be seen as a failure to mitigate or at least a
contributory cause of the loss, although this would not be so under legal systems that require
no mitigating activities until breach occurs. A contentious example would be a failure to take
political risk insurance in an investment scenario. Given that such insurance is often provided
by the investor's home State on favourable terms, one argument is that a reasonable person
would have naturally undertaken such a step. Another example of risk is where the issue is
whether an investor should continue with an investment after some bad experiences where the
host State has breached its obligations in drastic ways. Even if the investor is entitled to cease
activities on this basis, there would be a duty to sell its interest at the best possible price,
although in some circumstances, a tribunal could rightly conclude that there would be no
likely buyer. (304)

Where avoiding loss from a sale of goods contract is concerned, the innocent party, whether
buyer or seller, would normally look to make a substitute contract. (305) As long as the
substitute contract is profitable, there would be a duty to undertake one on less favourable
conditions as any profit will mitigate the damage. In some cases, however, it will not be readily
apparent whether the substitute contract is reasonable or not. For example, if a party
habitually buys high grade materials with challenging specifications from one reliable supplier
in a particular country who fails to deliver, what expense should be undertaken to find suitable
suppliersin other countries and what risks should be taken where there is insufficient time to
properly test for quality? At the extreme, one might be able to say that the hypothetical
cubstitute is not truly of that nature, particularly where quality and reliability is crucial. (306)
BSubstitute transactions are also difficult to analyse from an evidentiary point of view as
traders are always trying to make as many sales as possible, hence it is at times difficult to
distinguish between a truly substitute purchase which could have mitigated the loss and
another transaction which could have been undertaken in any event but for the breach. (307)

Where a respondent establishes that the claimant may have failed to mitigate its loss, the CPR
Protocol recommends that tribunals should consider granting requests from the respondent for
the claimant to supply information concerning its activities following the breach. (308) In this
way the arbitrators can better determine the financial impact of mitigation measures that the
claimant might have taken as well as any benefits derived by the claimant from the breach.

14.18 Liquidated or Agreed Damages and The Prohibition on Penalties

Both civil and common law families allow for liquidated damages but each allows challenges
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to be made where the amounts are excessive. Civilian systems will typically allow for
reductions, while common law systems will seek to determine whether the clause is void or
voidable as an improper penalty provision. Under French law, a judge may vary the amount
even on an ex officio basis, which cannot be prevented by the parties. (309) Islamic principles
would incline to this approach. Article 7.4.13 of the UNIDROIT Principles adopts the civilian
approach allowing for specified damages but allowing the sum to be reduced to a reasonable
amount if grossly excessive in relation to the harm resulting from non-performance and in the
context of other circumstances. (310) Liquidated damages were accepted in ICC Case No. 3267.
Even if struck down, this does not preclude a claim based on proper proof of actual damage if
brought within time and in the appropriate manner.

Liquidated damages or penalty provisions are essentially calling for determinations of a
factual nature. Under the civilian approach, where amounts can be reduced ifthey are
unreasonable, there would usually need to be comparable evidence to showthat the amount
is actually excessive. Under the common law approach, attention is given to such data but also
such factors as whether it was truly an attempt to fix compensation or instead to provide for a
punishment. This is because common law looks at the factual issue of the intent of the clause
which to be valid requires ‘a genuine covenanted pre-estimate of damage’. (311) Distinguishing
between acceptable levels of preordained damages and penalties to promote enforcement
will raise evidentiary issues as to methods of calculation and appropriate discounting for a
range of contingencies. Other evidentiary elements that may come into play are whether
the provision in issue was adequately compensated for through the price or other mechanisms.
Where that is so, a provision that might look problematic inisolation may be highly
commercial when viewed in context. An owner might accept a building tender at a higher
quote where the builder has shown a belief that tight timeframes can be met in the context of
high-end liquidated damages.

Conversely, where liquidated damages provisions provide for a capped lower level, they
become akin to partial exclusion clauses, (312) although some legal systems allow claims for
additional damages over and above the liquidated amounts. (313) Liquidated damages
provisions also mean that as long as the provision is valid, the claimant will not need to prove
actual damage. It would normally be the case that if the parties have agreed on liquidated
damages, a duty to mitigate would not be a basis of decreasing the entitlement, although each
case should be looked at on the merits as it may be a question of drafting and interpretation.
As noted, liquidated damages are commonly provided for in construction contracts for late
completion where delay is problematic but hard to quantify. A liquidated damages clause can
also induce the builder to stay on track as the agreed damages may soon remove the builder's
profit on the deal. There may be debates as to whether the clause is truly a liquidated damage
clause orisinstead a formula for proper calculation of loss. There may also be questions of
interpretation such as whether it should be construed narrowly. (314) In some cases it is not the
level of damages that may render the clause penal in nature under common law analysis but
rather factors such as timing of payment as against stages of the work or a lack of indication as
to how cumulative delays are properly addressed. (315) For example, a lack of appropriate
extension of time mechanisms where the fault might be that of the employer can undermine a
liquidated damages provision. (316)

From a procedural perspective, penalty provisions and limitation of liability clauses may
prove problematic for arbitrators where there is no choice of law by the parties, the matter is
left to the arbitrators' discretion and there are tenable arguments for at least two legal
systems, only one of which supports such provisions. Similar problems arise where one system
is more liberal than the other. In making the choice asto applicable law, the arbitrator will be
aware that he or she is making a choice as to the validity, vulnerability or ambit of the clause

itself. There may also be a conflict between trade usage and the applicable lawif trade
usage is more readily accepting of incentive and disincentive provisions that are not tied to
actual damages. For example, we readily accept agency and distribution agreements that may
give variable benefits depending on turnover. On one view, there is no reason to see
construction contracts as a priori problematic simply because they also provide incentives
and disincentives for early or late completion. Informed people will build all of this into price
and their risk assessment. The argument proceeds that if limitation of liability clauses are
enforced under the applicable law, the converse situation which crystallises liability may not
need paternalistic interference by adjudicators.

14.19 Exclusionary Clauses

As with other issues, it will be a question for the applicable law as to the validity and
treatment of exclusionary clauses. Provisions which limit remedies will typically raise
important evidentiary issues such as evaluation of pre-conditional scenarios such as where
parties limit damages to fraud, deliberate acts or gross recklessness. Where there is a
limitation on consequential loss, this may require interpretation as to the meaning of the term.
(317) There may be general interpretation questions such as the application of contra
proferentem.

14.20 Punitive Damages and Statutory Formulae

The notion of punitive damages involves an award of more than a compensatory amount to
respond to inappropriate behaviour by the losing party. Where such damages are sought in
arbitration, there will always be a need to consider express statutes and rules and any
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agreement of the parties. Historically, punitive damages have been treated differently in
different legal families. They have been accepted at times in common law jurisdictions and are
often used for public policy reasons such as in the common law of tort and in statutory
antitrust regimes. In each case this is with a view to deterring inappropriate behaviour and in
the latter case, also providing incentives for weaker commercial parties to take action against
major entities. (318) Conversely, civilian legal families tended to consider such damages to be
improper, although there have been recent moves to at least consider such developmentsin
certain circumstances.

Where there is no express guidance, some writers (319) have argued against such powers for
arbitrators on the basis that punitive damages were only for judges so authorised by the State,
that arbitral consent does not go to punishment, that the absence of an appeal mechanism
makes punitive damages inappropriate, and finally, that the confidential nature of arbitration
means that the broader educative value will not be felt. Those who argue against punitive
damages often rely on the explicit refusal of certain tribunals to award punitive damages. Gray
notes that the most famous of these is perhaps Umpire Parker's discussion of the problem in
the 1923 US-Germany Commission. (320) A converse view is that if a particular issue is
arbitrable and it naturally has punitive damages in a business setting, to deny an arbitrator
that power would mean that the expected commercial outcome cannot be achieved through
the arbitral process.

At times, rules of lex arbitri will be determinative. For example, Article 28.5 of the AAA
International Arbitration Rules prohibits the tribunal from awarding ‘punitive, exemplary or
similar damages..." unless agreed to by the parties or unless such reliefis required by an
applicable statute. Care should be taken with some civil law jurisdictions which view punitive
damages as contrary to public policy. Some lex arbitri will prohibit the awarding of punitive
damages even ifthe applicable law provides for this. Some take the view that in appropriate
circumstances, a tribunal's broad powers do extend to the granting of punitive damages. In
Sedco Inc v. NIOC, Judge Brower in a separate opinion, considered that punitive damages may
be acceptable where there is an unlawful taking. (321) The view was rejected subsequently in
Amoco Int'l Fin Corp v. Iran. (322)

The suggested approach by Redfern and Hunter is for the arbitral tribunal to examine whether
punitive damages may be awarded under the law applicable to the substance of the dispute,
and to also consider ‘the threshold question’ of whether they have the power to award punitive
damages by examining the lex arbitri, the law of the place of arbitration, and the terms of the
arbitration agreement. (323) Regarding enforceability concerns, Redfern and Hunter argue
that such concerns ‘should be left for the courts at the place of enforcement’ but suggest
tribunals ‘treat any award in respect of punitive damages or any other penalties as an entirely
separate claim, in order to ensure that the punitive portion of the award is severable in the
event of a successful challenge in the courts at the place of enforcement’. (324)

Because of the problems of classification, selection of an applicable law does not necessarily
resolve all issues. For example, if the parties select a law that does not allow for punitive
damages, a tribunal may still conclude that this only deals with the criteria for determining
when punitive damages may be awarded and not whether the arbitrator has a power in the
first place. (325) The contrary view is that arbitrators should not ignore an express choice of law
by the parties. Parties cannot be presumed to agree to one without the other. The situation
may be different with statutory damages where the relevant statute is considered arbitrable.
The best example is US antitrust law, where relevant statutory provisions allow a claimant to
seek treble damages. The US Supreme Court upheld an arbitrator's ability to determine
punitive statutory damages in a domestic arbitration in Mastrobuono v. Shearson Lehman
Hutton Inc. (326) There may also be questions whether certain jurisdictions will enforce awards
of punitive damages under public policy norms. An award for punitive damages has been
refused enforcement in Japan as being contrary to public policy. (327) It has also been
suggested that in Germany and Switzerland, punitive damages awards may be considered
incompatible with domestic public policy and may be set aside for that reason. (328) Thus,
narty agreement may not necessarily empower the award of punitive damages where that
would be against public policy. (329) In a controversial decision, a Swiss tribunal applying
New York law considered that punitive or exemplary damages were contrary to Swiss public
policy and should not be applied by a tribunal sitting in Switzerland. (330) The decision is
rightly criticised by Born who points out that setting aside is only possible under transnational
public policy and further that if the parties have selected a law allowing for punitive damages,
this should be respected. (331)

A number of situations may vary depending on whether the parties have expressly allowed for
punitive damages or conversely, where one of the parties makes a controversial claim in law
giving rise to similar effect. For example, if the parties expressly agree to arbitrate a US
antitrust dispute they are agreeing to all of the remedies including triple damages. A converse
situation is a contract with an express choice of law of one of the parties, where the other
argues that its own antitrust law applies extraterritorially notwithstanding the choice of law of
the contract itself. The latter scenario raises issues of mandatory law. If the antitrust law is in
fact mandatory and comes with those remedies, then an arbitrator may feel bound to apply it,
although the ambit of mandatory laws is also controversial. (332) A consideration of mandatory
laws even adds further complexity, given that it may at times be argued that a mandatory law
of the forum is against the application of punitive damages under consensual arbitration.
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It isimportant to understand that a tribunal can be challenged either way. For example, an
arbitrator sitting in the US where antitrust or RICO laws apply may be forced to consider
awarding punitive damages or could otherwise be alleged to have failed to complete the
mandate or otherwise be challenged on the grounds of public policy. (333) Conversely, if the
Seat of arbitration is in a place that does not support punitive damages, the tribunal may find
it difficult in deciding how to proceed, particularly when the parties have not selected the law
imposing punitive damages but where the argument is that it is a mandatory substantive law

1165 any event. The Chartered Institute's Guidelines suggest that where a tribunalisin
doubt it might ‘make the award according to the applicable law chosen by the parties, make it
clear which parts of the award relate to any punitive damages element and risk partial
annulment or limited enforcement of the award'. (334)

14.21 Judicial Penalties

It is not clear whether arbitrators are entitled to impose judicial penalties otherwise known as
astreintes. (335) This involves an adjudicator ordering a payment of a specified sum of money in
the event of a failure to meet another adjudicatory direction. The aim is to induce compliance
with the latter. Judicial penalties are different to liquidated damages or penalty provisionsin
contracts, although the latter can also aim to provide incentives for timely compliance. A
judicial penalty will typically be a stipulated amount for each day, week or month that the
obligation remains unmet. Penalties may relate to substantive issues such as specific
performance of contractual obligations, or bringing to an end actions in contravention of
contractual obligations. In these circumstances, there is compensatory logic. A penalty to
induce performance could in part compensate for damages for delay. A penalty seeking to
prevent continued breach could cover the lost profit or unjust enrichment from the breach.
Nevertheless, the essential nature of the judicial penalty is an amount set more as an incentive
or disincentive as the case may be. A judicial penalty could also relate to procedural matters,
such as responding to document production orders.

Whether arbitrators can or should award punitive damages was considered in various US cases
including Mitsubishi Motors Corp v. Soler Chrysler Plymouth Inc (336) and Mastrobuono v.
Shearson Lehman Hutton Inc. (337) On the one hand, it might be argued that only judicial
officers ought to have the power to punish through damages awards for wider societal benefits.
A converse view is that if a particular issue is arbitrable and it naturally has punitive damages
in a business setting, to deny an arbitrator that power would mean that the expected
commercial outcome cannot be achieved through the arbitral process. Judicial penalties are
more likely to arise in conjunction with injunctive relief. Thus, in ICC Case No. 7895 a tribunal
granted an injunction against sales of goods subject to an exclusive distribution agreement
coupled with a fine for each product sold in violation of the injunction. (338) Intellectual
property, distribution and licensing arrangements would be examples where this should at
least be considered. Mourre refers to a number of unpublished awards that ordered penalties
ih support of orders or injunctions, (339) although he concluded that these were
insufficient to show a common arbitral practice.

Where substantive penalties are concerned, there may be more of a question of applicability
where the primary obligation is as to monetary payments, as these can be enforced by other
means and late payment can be subject to an interest direction. (340) The application would
be less contentious if the monetary obligation was to pay an amount to a third party or open
an escrow account as per direction, (341) although the latter could be part of a procedural
order in any event. The penalty set could be provisional or final.

The entitlement to apply a procedural penalty would naturally flow from procedural powers
applicable to the arbitration. Where substantive penalties are concerned, they would naturally
seem to relate to the power to do so under the applicable substantive law, although in some
cases this could still be seen as a procedural issue, relating as it does to the primary order on
a substantive matter. Poudret and Besson acknowledge the distinction by suggesting that
astreintes are permissible to reinforce merits determinations where allowed by the lex causae,
but this should not apply to procedural orders. (342) In some cases, therefore, a judicial
penalty will be akin to a provisional measure. If that is so, there is a need to ensure that any
action taken is consistent with express provisional measure rules. If the entitlement to judicial
penalties depends on the lex causae, any limits on the tribunal's powers to award specific
performance would naturally undermine the penalty entitlement, as the latter strongly relates
to this primary remedy.

Such powers are allowed for under the UNIDROIT Principles Article 7.2.4 which refers to court
orders. (343)

(1) Where the court orders a party to perform, it may also direct that this party pay a penalty
ifit does not comply with the order.

(2) The penalty shall be paid to the aggrieved party unless mandatory provisions of the law
of the forum provide otherwise. Payment of the penalty to the aggrieved party does not
exclude any claim for damages.

Article 1.11 of the UNIDROIT Principles defines ‘court’ to include an arbitral tribunal. The
Commentary to the UNIDROIT Principles makes the following observation:

While a majority of legal systems seem to deny such a power to arbitrators, some modern
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legislation and recent court practice have recognised it. This .4 solution, which isin keeping
with the increasingly important role of arbitration as an alternative means of dispute
resolution, especially in international commerce, is endorsed by the Principles. Since the
execution of a penalty imposed by arbitrators can only be effected by, or with the assistance
of, a court, appropriate supervision is available to prevent any possible abuse of arbitrators'
power. (344)

Most arbitration statutes are silent on this although the entitlement is proscribed under the
Swedish Arbitration Act, (345) and probably Italian law as well. Statutory provisions or case law
seem to support the power in Belgium, France, The Netherlands and Switzerland. (346) There
are differences in view whether the power to impose penaltiesis inherent, absent agreement
to the contrary by the parties, (347) or absent a contrary direction in the lex arbitri. The
inherent power argument appears somewhat strained given the lack of worldwide consensus
on this issue. Even more strained is an implied consent argument. (348) This may depend on
whether the matter is seen as a procedural or substantive penalty. Laurent Lévy (349) and
Alexis Mourre (350) both support the view that judicial penalties should apply in international
arbitration to assist the efficacy of arbitral determinations. There may also be problemsin
seeking to rely on courts to impose such penalties as part of post-award relief, (351) although in
many cases that may be different to the kind of conduct during the arbitral proceedings
themselves.

An important question where any procedural issue is concerned is whether an enforcement or
annulment court would take issue with what it felt was an erroneous utilisation of a judicial

Tgenalty. Some enforcement courts might also see a judicial penalty as a determination
contrary to public policy. The Court of Appeals of Paris chose not to overturn an award even
where the tribunal imposed a penalty without being requested to do so by claimant. (352) This
also raises the question as to whether there will be a difference between requests made by a
party and ex officio determinations by a tribunal. An application ex officio may be more
problematic in jurisdictions that otherwise allow for the power. (353) Because of the
uncertainties around the entitlement, parties negotiating contracts where directions,
declarations or injunctions may be central to an efficient outcome, may well wish to expressly
grant the tribunal such powers.

Because such penalties are independent of damages assessments, and are paid to the
aggrieved party, they may lead to the latter being more than fully compensated, (354) although
this may depend on the applicable law as to the penalty and whether an adjudicator would
wish to take this into account in the assessment of restitutionary damages. Where that is
concerned, Mourre makes the important observation that these might lose their deterrent
effect if the party in breach knew they were merely an advance on damages. (355) In one sense,
they can never be purely seen as an advance, as if the aggrieved party loses the case, the party
subject to the judicial penalty does not get compensation for the penalty paid. If the aggrieved
party wins and the judicial penalty is higher than the amount of damages that would otherwise
have been assessed, the difference is not refunded either. While the amount of the penalty
assessed may to some extent be arbitrary, most would assess it at a level sufficiently high to
clearly outweigh any commercial benefits for the defaulting party if it fails to comply with the
primary obligation. In setting the level in this manner, attention is naturally given to either the
ongoing loss suffered by the aggrieved party from non-compliance, or the unjust enrichment for
such noncompliance by the defaulting party.

If a judicial penalty is a final determination, it should be rendered as an award so it may be
enforced. (356) Where evidentiary questions arise as to the amount of the penalty, there is a
question as to whether the tribunal can resolve disputes as to the amount. A Paris Court of
Appeals considered that this was an enforcement issue outside of the tribunal's jurisdiction,
(357) but this confuses finalisation of the exact amount as awarded by the tribunal and the
anforcement of its payments. (358) If a judicial penalty is imposed, there may be an
evidentiary question as to when a ™ primary obligation has been completed so that the
penalty no longer applies. Where there is any dispute, it may be that the defaulting party
would need to prove that performance had been completed. (359)

14.22 Application of Equity and The Assessment of Damages

Damages calculations should not vary when a tribunal is empowered to determine the
outcome et aqueo et bono, although there might be grounds to discount or pro rata a
calculation made. (360) This is discussed further in section 13.14

14.23 Security, Timing of Effect and Ongoing Supervision by the Tribunal

A tribunal might wish to order a security arrangement prior to the date for honouring the final
award. Generally speaking, such a determination should be upheld. One issue discussed above
is where a tribunal wishes to have some form of ongoing scrutiny of the suitability of the relief
granted. For example, a tribunal might award a certain form of relief on the understanding that
concurrent declaratory orders will be obeyed. To the extent that they are not, this may
adversely affect the suitability of the damages amount. The fact that a tribunal seeks to
maintain a supervisory function should not of itself be a ground for challenge, although the
tribunal may well be. functus officio, hence rendering the supervisory power inoperative. Some
national courts have considered that retaining jurisdiction does not contravene the functus
officio principle. (361) It was suggested that in some circumstances, the parties might be able
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to commence a new arbitration on the basis that the failure to honour the declaration was a
breach of the arbitration agreement, hence giving a newly constituted tribunal an opportunity
to effectively alter the net damages within the award.

Where there is a long-term remedy proposed, the tribunal should certainly consider how to
frame this to maximise enforceability by an appropriate court if the identity of that court
can be anticipated. That should certainly be known in some circumstances, such as an
obligation to transfer a licence or patent to a specified party after a defined time period.

14.22 Interest

There are a number of challenging issues in determining the entitlement and amount of
interest as a remedy. Key questions include whether interest is an entitlement; if so, whether it
is an element of damages or an addition to damages entitlement; is it a procedural or
substantive issue; what rate of interest is to apply; what are the commencement and
completion dates for the obligation; should different rates apply to pre and post award
interest; and, will interest be calculated on a simple or compound basis?

Arbitral case law does not display any uniform solutions or unifying principles. (362) Writing in
1996, Gotanda asserted that the various methods used by tribunals in awarding interest have
led to inconsistent and arbitrary awards. (363) One of the many problems preventing a
harmonised solution is that there have been significant differences between investment and
commercial arbitration, in part because of different sources of law and the differences in the
inherent nature of the disputes. (364) In addition, various national systems and courts have
historically had mixed views about the awarding of interest. This is understandable given
religious opprobrium to money lending. Nevertheless, over time virtually all systems have
come to understand the importance of borrowing for trade and investment purposes and in
turn, the need to count the value of time lost in truly awarding damages to a successful arbitral
party. A failure to provide for interest in times of high inflation may also be an incentive
towards breach. (365) An award of interest can also prevent unjust enrichment by the party in
Breach. (366) An entitlement to interest also promotes prompt settlement. (367) From a
practical point of view, the longer it takes to complete an arbitration, the more significant that
claims of interest will become. Similarly, the longer any applicable limitation of action statute
and the longer the delay in commencing arbitration within that time frame, the more
significant pre-award interest could prove to be.

It isimportant to distinguish between cases where an entitlement to interest arises from
express contract provisions and separately where it arises as part of some general applicable
remedy. For example, interest may be a contractual entitlement where there is late
certification or non-certification in building contracts. Here it flows from party autonomy and
not a mandatory discretionary remedy. Party agreement may still be overridden where it
offends against fundamental public policy, is against the parties' true intentions or involves
extreme prejudice or injustice to one party. (368) There may also be equitable or good faith
considerations that may militate against an award of interest such as fraud, duress or bad
faith. (369)

Because there are significant differences between legal families as to the entitlement itself
and the means of calculation, little clear guidance is contained in many statutes and rules.
Statutory provisions and rules will typically leave the awarding of interest to the discretion of
the tribunal. The UNCITRAL Model Law does not contain a provision concerning interest,
although some countries which have adopted it have added a provision to that effect. (370) The
NAFTA Agreement also allows for ‘any applicable interest’. (371) Many national legal systems
allow for interest to be awarded in addition to damages to account for the delay in receipt of
appropriate compensation for default. Article 49 of the Arbitration Act 1996 (UK) provides a
broad discretion as to interest. There are no express provisions in Swiss PILA and French NCCP.
Many institutional rules are also silent as to the question of interest. (372) Article 60 of the
WIPO Rules empowers the tribunal to award simple or compound interest. The tribunal is given
a broad discretion as to the rate and period. The AAA Arbitration Rules provide a more
gonstrained discretion in Article 28.4 referring as it does to an award of interest ‘as it
considers appropriate, taking into consideration the contract and applicable law'. (373)

The question is not necessarily resolved by an examination of the lex arbitri and rules. It has
been suggested that the right to interest ‘is an accepted international legal principle’, (374) is
part of the inherent authority of tribunals, (375) and the entitlement may have become part of
lex mercatoria. (376) The Iran-US Claims Tribunal considered that it was customary to award
interest even where not expressly referred to in the compromise. (377) Nevertheless, the Claims
Tribunal did not manage to develop a consistent jurisprudence with regard to interest. (378) It
has been suggested that the express direction in various laws to consider custom and trade
usage may also be broad enough to encompass the awarding of interest. (379) That may be
dependent on what trade usage is relevant to, as there is a major difference between
considering usage to evaluate a remedy within power and instead considering usage as the
basis for the remedy itself. That will be dependent on the wording of the mandate in the
relevant law. If permitted there will also be a factual question as to the norms of the particular
industry.

While some see the authority to determine interest as a procedural matter governed by the lex
arbitriand any arbitral rules, some cases have taken differing approaches, looking to the
applicable substantive law. The majority of national systems would see interest as a
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substantive matter, being part of damages. (380) English law distinguished between the
entitlement to interest which it sawas a matter of substantive law and the rate, being
seen as a procedural matter. (381) Red-fern and Hunter assert that the right to interest flows
generally from the parties' contract or the applicable law. (382) They note that in some regions,
the power of tribunals to award interest is governed by the law of the place of arbitration (383)
but in others the law of the contract governs this power, such as under German conflict of laws
rules. (384) At times the substantive law itself will directly deal with this. An example is Article
78 of the Vienna Convention on the International Sale of Goods. (385) A pure conflicts approach
may have to consider the applicable conflicts rule as a first step. Gotanda points to particular
choice of law difficulties where differing legal families treat the payment of interest as either
substantive or procedural or treat different aspects of the entitlement in differing ways. (386)
Those applying a substantive law conflicts approach have looked at the applicable law as
chosen by the parties; (387) or to the State with the closest connection. (388) In some cases a
tribunal might not consider such a choice to be effective, ifit believes that the relevant
domestic law is not intended to apply to arbitrations. (389) A conflicts approach would depend
on whether the lex arbitri or applicable rulesinvited an indirect choice of law via a conflicts
methodology or a direct choice such as per the ICC Rules. In either event, tribunals are likely to
apply the same law on the basis that an essential contract term is as to interest, although the
possibility of depecage remains.

If a tribunal is exercising a discretion to determine the applicable law, one issue will be its
impact on choice if one of the possibilities otherwise meritorious, leads to an entitlement
to interest that could infringe on international public policy in the country where execution is
likely to take place. (390) Born suggests that arbitrators in practice have generally looked to
the substantive law to determine the amount of interest. (391) This may also mean that a
tribunal might refuse to award interest if the applicable law is Islamic and forbids such a
remedy. (392) Some Islamic legal systems might proscribe the entitlement to interest as
Shari'a expressly prohibits the taking of interest or (riba). (393) In Islamic countries it is
generally the case that for interest to be permitted, there needsto be some positive rule to
that effect either directly or indirectly via drawing express distinctions between commercial
and non-commercial matters. Some Islamic systems allow for interest in transactions with
foreigners whose laws permit such payments. (394) More often, Islamic systems allow
exceptions in favour of interest or allow for similar service or administrative fees. (395) It is
suggested that where the law of the arbitration agreement or of the contract under which a
dispute arises prohibits an award of interest, a tribunal will have to follow that law. (396) Born
questions the consistency of such provisions with the New York Convention provisions in Article
111 and V(1)(d). (397)

To the extent that the issues are substantive, there should again be less scope for annulment
or challenges to enforcement, although the fact that some proscriptions are argued to be
mandatory or matters of public policy leaves open the potential for challenges. Consideration
would also need to be given as to whether an offending part of the award is severable or
whether the entire award could be tainted under a challenge to an order of interest. In regards
to the law of the place of enforcement as a possible barrier to the entitlement to interest,
Redfern and Hunter argue it would too onerous to expect an arbitral tribunal to take into
account ‘the likely consequences of [an award of interest] in a potential place of enforcement’;
they suggest a tribunal should only consider the issue ifit is brought to its attention. (398) Even
where a tribunal is applying the substantive law of the contract, if the law of the place of
arbitration prohibits an award of interest, and especially if such provisions are mandatory,
Redfern and Hunter suggest the tribunal separate any award of interest from the rest of the
award, in case their award is attacked under the law of the place where it was made. (399) Lew,
Mistelis and Kroll make the same suggestion for any award expected to be enforced in an
Islamic country. (400) A party can affect this issue with its claims, simply by seeking the time
value of money as part of its damages claim. If it seeks interest as well as such damages in the
alternative, it will still be for a tribunal to determine which approach is the most appropriate
in the circumstances. An important difference is when interest is claimed as such, proof of loss
is not required. If claimed as damage, it must be subject to normal standards of proof and
assessment. Claim by way of damages may still be preferable where the innocent party has
had to borrow in mitigation at higher than standard interest rates owing to their own liquidity
problems, although the applicable law may not necessarily allow this.

Finally, while the following sections deal separately with questions of what interest may be
applied to, the applicable rate, questions of timing and whether compound or simple interest
should apply, the answers to these questions can depend heavily on the view a tribunal takes
as to the aim of the entitlement. A full reparation approach to interest led the tribunal in
Siemens to identify the starting date, the rate and to award compound interest. (4071)

14.24.1 What Is Interest Applied To?

Interest naturally applies to the damages awarded or an unpaid contractual sum. Where pre-
award damages are concerned, tribunals might be reluctant to accept arguments that there
should be interest on costs awarded as from the time the costs were incurred. The situation
might be different if the costs were entitled to be claimed as damages. Interest may not
necessarily flow on non-pecuniary elements of damages as the tribunal might instead have
identified an amount that seems reasonable at the time of the award in the light of the likely
payment date.
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14.24.2 The Appropriate Rate

There are difficulties in selecting the appropriate rate. Rates vary between countries and
within countries over time. Rates also vary depending on the financial circumstances of
borrowers and lenders. Differences will also arise depending on whether one looks at depositor
rates or borrower rates. Borrowing rates may be more applicable for many businesses that
have lost liquidity through breach, but in some cases may be unfair if the relevant claimant
has sufficient capital. (402) Borrowing rates also depend on the credit rating of the relevant
party, which would be difficult to assess by a tribunal unless there were comparable
borrowings. In a modern world, people may borrow in a range of jurisdictions, a range of
currencies and can choose to hedge against currency or interest fluctuations. A tribunal would
not wish to make an interest award that leads to windfall gains or undeserved losses but the
disparity in rates creates inevitable problems.

While the difficulty remains, some broad principles should apply. If the parties agree on the
rate of interest in their contract or during the arbitration, this would be accepted by most
tribunals, unless the rate was seen as an excessive charge or inappropriate penalty by the
relevant legal system. Excessive interest rates as agreed between the parties may also be
against public policy. In some cases the parties have not agreed on a rate of interest for
awards but instead for payments contemplated under the contract. In some cases a tribunal
will utilise this for award amounts as well. (403) There may be exceptions and conflicting
instruments may need to be reconciled. For example, in the CM/ case, a tribunal considered
that the express broad discretion in the Iran-US Claims Settlement Declaration allowed the
tribunal to depart from the express choice of the parties. (404) In some cases a rate agreed to
by the parties may be higher than that stipulated in the applicable law. Where a government
ordains a ceiling, that is an aspect of domestic public policy which could have some impactin
annulment or enforcement actions. In ICC Case No. 8874, a tribunal acting as amiable
compositeur considered that principles of equity meant that a contractually agreed monthly
interest rate of 1.4% was too high. (405) It is questionable on what basis a tribunal should
ignore such an agreement of the parties. (406) Where discretion applies, uniformity does not
necessarily need to apply to the exact rate, but ideally, to the method of calculating it. A
uniform rate applied to people in different countries with different credit ratings may not in
fact be truly equal or consistent as a matter of policy. Ifthe aim is to compensate the relevant
party for the loss of the use of the money, there may even be a difference in choice of
type of rate depending on whether the party would have invested the money in a financial
instrument, used it as capital in its business or used it to obviate the need for borrowings
otherwise made.

Some lex arbitri specifically direct the determination of a reasonable rate. (407) If a rate is not
directed, there is a conflicts issue as to whether the rate of interest is determined by the rate
applicable in the forum, the rate under the applicable contractual law, the rate at the place of
payment or such other reasonable rate as determined by the tribunal. (408) There have been
cases that have applied the statutory interest rate in the country whose currency is the
currency of payment. (409) Another case looked to the interest rate customarily awarded by
courts in the place where the award was likely to be enforced. (410) Another approach is the
habitual rate in the currency of the debt. An alternative is the currency of the award. Another
possibility is to look at interest rates in the domicile of the aggrieved party as this is where
that party could most easily invest the money. There are cases covering each approach. (411)
This may be impacted upon by whether the tribunal sees it as a question of procedure or
substance. One of the problems with a conflicts approach is that given the disparity of interest
rates around the world, in part because of floating currencies, no single national system will
necessarily meet the reasonable expectations of the parties at the time of their initial
contract.

Lew, Mistelis and Kroll suggest that parties should provide for the rate of interest on monies
due in their agreement, but assert that if no such agreement exists, tribunals should look to the
law governing the arbitration or the arbitration rules. (412) Redfern and Hunter assert that
most applicable laws leave questions such as the rate, start date and currency of interest to be
awarded to the discretion of the tribunal. (413) Ordinarily, tribunals will invite parties to make
submissions and present evidence on these questions. Gotanda advocated a two-step
approach for resolving interest claims with a view to promoting consistency, while still allowing
for appropriate flexibility. The first step would involve a determination of whether the parties
expressly included a provision as to payment of interest or specified the law applicable to the
merits. In either case, the tribunal should resolve interest issues in accordance with that
specification. Where the contract is silent or sufficiently ambiguous, then the second step
would involve resolution on the basis of certain presumptions namely ‘(1) the debtor is liable
for the payment of interest; (2) interest runs from the date of default; and (3) interest accrues
at a rate corresponding to that of a commonly used savings vehicle in the country of the
currency in which payment is to be made and it is compounded quarterly’. (414)

Some tribunals look to general principles of law in awarding interest, (415) although those
relying on general principles of international law would find it difficult to identify an exact rate
of interest and any timing rule that has become accepted in that way. The same would be true
in regard to arguments based on entitlement under lex mercatoria. Some tribunals simply look
at what is considered to be fair and reasonable in the circumstances. (416) In ICC Case No. 8521,
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the tribunal considered that the trend in practice and scholarly analysis is to see an arbitrator
having broad freedom in fixing rates and that the tribunal is, therefore, not bound by conflicts
of laws rules or by a need to select a particular national system. (417) In McCollough & Co, the
Iran-US Claims Tribunal applied a reasonableness standard in the light of all surrounding
circumstances including:

(i) any pertinent contractual stipulations (which, when they exist, are usually followed for
the determination of the rates);

3{ii) the rules and principles of the law applicable to the contract;.s
(iii) the nature of the facts generating the damage;

(iv) the nature or level of the compensation awarded, particularly if it extends to the lost
profit or includes a profit in the costs to be reimbursed;

(v) the knowledge that the defaulting party could have had of the financial consequences of
its default for the other party;

(vi) the ratesin effect on the markets concerned; and

(vii) the rates of inflation. (418)

A restitutionary approach would look at the rate the successful party might have earned on the
funds if paid in time. (419) However, a modern globalised world where funds can be invested
anywhere, chasing best interest rates and at times speculating on currency movements, makes
this less of a logical corollary of a restitutionary model. In Sylvania, the tribunal considered
that interest should be ‘based approximately on the amount that the successful claimant
would have been in a position to have earned if it had been paid in time and had the funds
available to invest in a form of commercial investment in common use in its own country’. (420)

Secomb suggests a three-step approach to promote certainty and consistency, namely:

(1) Apply the parties' agreement, if it deals with interest;
(2) Ifnot, the parties should be able to prove their actual borrowing costs; and

(3) Ifthey cannot or do not, a commonly used commercial rate for the relevant currency
should be applied. (421)

The corollary of the third principle is that arbitrators should not simply apply statutory rates
from a national law and should not simply take it upon themselves to determine a reasonable
rate from a range of sources.

The UNIDROIT Principles 2004 Article 7.4.9 suggest that the rate should be ‘the average bank
short-term lending rate to prime borrowers prevailing for the currency of payment at the place
for payment, or where no such rate exists at that place, then the same rate in the State of the
currency of payment’. Article 7.4.10 indicates that ‘unless otherwise agreed, interest on
damages for non-performance of non-monetary obligations accrues as from the time of non-
nerformance’. (422) The Principles of European Contract Law 1998 Article 9:508 adopts a similar
Spproach to the UNIDROIT Principles. An EC Directive (423) seeks to set interests ratesat a
level significant enough to discourage delay in payment under commercial transactions. This
may impact upon otherwise applicable law in the European context. (424) This goes beyond
restutitionary notions.

14.24.2.1Simple or Compound Interest

If the most widely accepted rationale for the awarding of interest is to put the successful party
in the position it would have been in if the contract had been validly performed, then there is
an argument in favour of the award of compound interest as a matter of course. Compound
interest can be justified from a restitutionary perspective on the basis that it equatesto
opportunity costs. (425) Compound interest would also be a natural element of damage if the
funds underlying the damages award had been earned or saved under the contract if it had
been performed. (426) Compound interest is not intended to be punitive but instead, to
provide commercially realistic restitution as if payments had all been made promptly,
enabling further investment or other productive use as and when received.

Gotanda notes the potential problem of proof for a claimant to show how it normally deals
with cash surpluses and at what rates and the proper way to deal with differing situations
where excess cash is reinvested, paid out as dividends or otherwise returned to shareholders.
(427) Fénéchal argues that under a commercially realist compensation principle, the
opportunity cost exercise should aim at making the injured party whole, should adjust for the
passage of time, should reflect market reality and go beyond pure inflation based approaches
to identify a fair market rate taking into account risk. He suggests that cost of capital could be
a proxy, noting that this could be a problem for non-listed companies and for some regions.
Compound interest is recommended, using an annual basis as a conservative estimate. (428)
This would apply both to substantive damages and also any award as to costs.

Nevertheless, many tribunals would restrict themselves to the award of simple interest. In part
this is because there was previously the view that compound interest was not acceptable
under customary international law, a principle if correct, that would be most influential in
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investment arbitration. (429) In addition, the ability to accurately compound interest to
equate to what would really have applied ifthe contract was not breached is only possible
after tax liabilities have been met. Hence, a basic compounding formula will typically be
unrealistic or difficult to determine. The entitlement to compound interest on top of damages
may also be affected by whether the aggrieved party is itself suffering damage by way of
compound interest. (430) However, compound interest has also become more acceptable over
time as it more readily replicates the real commercial environment and hence meets the
reasonable expectations of commercial parties. Redfern and Hunter explain this growing
acceptance of the appropriateness of awarding compound interest by suggesting that
international tribunals are increasingly realising that simple interest may not fully
compensate a party for the loss suffered by them. (431) Redfern and Hunter contend, ‘sources
of international law are no clearer'. (432) Nevertheless, the authors claim that the award of
compound interest is hecoming ‘more common’ and ‘is no longer an exception to the rule’.
(433) They cite the cases of Santa Elena (434) and Wena Hotels. (435) In Santa Elena the tribunal
found ‘no uniform law has emerged from the practice in international arbitration as regards
the determination of whether compound or simple interest is appropriate in any given case’.
Wena Hotels found compound interest to be generally appropriate in modern arbitration.
These cases have since been followed by many tribunals. (436) Brower and Sharpe do not
necessarily criticise the policy outcome, but provide a forceful critique as to the way these
more expansive principles have been developed by investment arbitration tribunals through
questionable use of comments in earlier cases. (437) Most problematic is reliance on the
Aminoil Awards where a tribunal awarded USD 83,000,000 in net damages plus USD 96,000,000
by way of 7.5% interest and 10% as per level of inflation, each compounded annually. Brower
and Sharpe argue that it is sui generis, using compounded levels of inflation and compound
interest to effectively compensate Aminoil for an unlawful expropriation while purporting to
hold that the expropriation was lawful. (438)

Recent arbitration legislation in some common law countries expressly provides for an award
of compound interest. (439) However, there remain common law countries in which the power
to award compound interest is limited (440) or varies within the country from one State or
region to the next. (441) A number of arbitral rules expressly allow for compound interest. (442)
In civil law jurisdictions, arbitral tribunals often have the power to award a ‘statutory’ interest
rate, which is simple interest at a rate statutorily defined, (443) however not all civil law
jurisdictions allow for this to occur. (444)

If compoundingisto occur, there is also a need to consider the relevant time period on which
to compound. There is no inherently correct time. Annual compounding would be typical and is
a conservative approach. (445)

14.24.2.2 Timing of Interest

Most legal systems would allow interest to accrue from the date of breach or from when a debt
becomes payable. ICC Case No. 6281 calculated interest from the date of the breach. (446)
Some relevant statutory periods provide an express starting point. (447) Some only allow
interest to accrue from the date of a claim. (448) Some only allow for interest from the date of
the award. (449) Where the relevant time period is from that of the breach or default, there
may be evidentiary questions as to when that has arisen. Timing may also be affected by issues
of waiver and acquiescence or agreed extensions as to the time of performance. Another
approach is to look at the date proceedings commenced. While loss of funds occurred before-
hand, in some cases a tribunal might feel that the claimant has taken too long to make a claim
and is hence partially responsible for loss of the use of its money. (450)

Timing can also be dependent on other contractual provisions. For example, in a construction
dispute, ifan engineer fails to adequately certify entitlements which are then confirmed by an
arbitral tribunal, the engineer's decision is not necessarily one of fault, but is simply part of an
escalating adjudicatory process. (451) In some cases there may be a need to make a specific
demand to commence entitlement to interest. This may flow from the substantive law or from
general principles of reasonable entitlement. (452) This can be because the applicable law
might find no entitlement to any relief until certain notice of non-performance has been
provided. Where the EU Directive of 2000 is concerned, this seeks to specify the relevant dates
and does not require notice. There is also a need to consider the end date. (453)

Domestic litigation systems also commonly differentiate between prejudgment and post-
judgment interest. This is because pre-judgment interest involves an analysis by the
adjudicator of a fair and reasonable rate in all the circumstances. Pre-award interest should
be further divided into true arbitral interest and post-request and pre-award interest. Post-
judgment interest is not scrutinised by the judicial adjudicator and is typically at a statutory
rate set by government that may for policy reasons be set at a high level to encourage prompt
payment. An arbitral tribunal will often simply concern itself with finding the appropriate rate
for both pre and post-award interest. However, Redfern and Hunter contend that it is open to
arbitrators to set a post-award interest rate they deem appropriate, which is ‘often the rate
that would apply to a judgment in the country where the award is made’. (454) At the stage of
enforcement, when the award is enforced in a court judgment, a post-award interest rate may
be replaced by the rate applicable to such judgments. (455) If a tribunal denies entitlement to
pre-award interest then interest will flow from the date of the award. This is more likely to
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arise where the claimant has itselfacted in a way which might undermine its entitlement to
earlier interest. (456)

It is not appropriate to consider that a tribunal is functus officio and hence unable to grant
post-award interest. (457) Any ongoing remedy, including declaratory and injunction relief can
postdate the tribunal's termination of office as can be the case with payment of damages
themselves.
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