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(4) Finally, astothe" spiritof confidentiality” of thearbitral procedure, j;
isright to say that the Convention and the Rules do not prevent the partieg
from revealing their case; here again, it should be noticed that the articleg
publishedin Indonesia provided the readerswith moredetailson thearbitra)
procedure than the one published in The Hong Kong Business Sandard,

(5) All theseremarksdo by no meansweaken thegood and fair practical
rule, according to which both parties to alegal dispute should refrain, i
their own interest, to do anything that could aggravate or exacerbate the
same, thus rendering its solution possibly more difficult. However, in the
circumstances of the case, the Tribunal does not find any symptom of an
intention of the one or the other party to take steps that could have such
consequences, accordingly, the Tribunal does not deem it appropriate to
issue a recommendation to the parties —which, moreover, isnot requested
by Claimants - such recommendation not seeming to be presently needed.

(6) For the above stated reasons, the Tribunal rejects the Respondent's
Request for Recommendation of Provisional Measures.

[ SourceThisdecisionis published infull in Englishin 89 International Law
Reports 402.]
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PART | - PROCEDURE AND FACTS
CHAPTER| — PROCEDURE

1. Thepresent arbitrationwasinitiated on January 15,1981 when Amco
Asia Corporation (hereinafter called "Amco Asia'), Pan American
Development Limited (hereinafter called "' Pan American™) and PT Amco
Indonesia (hereinafter called " PT Amco"), collectively the Claimants, filed
with the Secretary-General, 1csib, a Request for Arbitration against the
Republic of Indonesia (hereinafter called "'the Respondent™).

Paragraph 1 of the said Request stated the following:

Amoo Asa Corporation, Pan American Development Limited and PT Amoo
hereby request arbitration d alegd dispute with the Republicd Indonesia
aisng directly out o their hotel investment in Indonesia in 1968. The
investmentwas authorized by the Republicfor aperiod of 30 yearsbutin 1980
the Republicsaized theinvestment in an armed, military action and cancdlled
theinvestment licence. The partiesdisputethe right of the Republic to seize
the investment and cancd thelicence.

The Claimants requested that:

damages be awarded againgt the Republicin the amount o not lessthan US
$9,000,000, together with interest from March 31, 1980, cods ad
disbursementsd thisarbitration, counsd feesand such other and further relief
asthe Centre shall deem just.

2. After the Tribunal was composed, a* Proposa ... for disqualification
of an arbitrator", filed by the Respondent on June 21, 1982, wasrejected by
the two unchallenged arbitrators by a decision of June 24, 1982.

3. Following said decision and on the same day, Claimantsfiled with the
Trlbunal a' Statement of Factsand Law", dated June 21,1982, in support of

O FOS EORR N Anf-! that tha (Claimanitc “QhOUld be

AWARD 415

awarded compensation of not less than US $12,494,000 together with
interest and cost”.

Following an order of the Tribunal, Respondent filed its Counter-
Memoria (hereinafter called "CM™) on December 30,1982, which besides
opposing the meritsof the Claimants' claim, raised objectionsto jurisdiction
which were the subject matter of an award on jurisdiction by the Tribunal.

4. Details of the procedures which were followed on the jurisdictional
questions are givenin the Award on Jurisdiction of September 25, 1983to
which reference is hereby madein this respect. In said award, the Tribunal
decided asfollows:

The Tribund has juridiction over the partiesto the dispute and the subject-
matter d the same asidentified and described by the Claimants.

Astothedescriptionof thesubject-matter of thedispute, thus mentioned,
referenceis hereby made to the excerpts of Claimants conclusionsin their
Reply to Indonesias Counter-Memorial and in their Rejoinder to
Indonesids Observations on Jurisdiction, reproduced in the Award on
Jurisdiction, and in particular to the conclusion of Claimants Rejoinder
which read asfollows:

For thereasonsstated in Claimant'sReply and Rejoinder, the Tribuna should
findthat Indonesia has consented in writing to 1csip arbitration with eech
Claimant, and that the Tribuna's jurisdiction extends to dl of Clamant's
causesd action.

Thedefinition of said causescdf action, as presented by the Claimantsand
discussed by the Respondent during the procedure on the meritsisto be
found hereunder (see para. 142).

5. After the Request for Arbitration wasfiled with the icsip, the parties
filed thefollowing briefson the merits (some of whichdealt with jurisdiction
aswell, but they are mentioned hereunder only in respect of the alegations
and contentions they contain on the merits):

— Claimants Statement of Facts and Law, dated June 21, 1982;

— Respondent's Counter-Memorial, dated December 30, 1982;

— Claimants' Reply to Indonesia’s Counter-Memorial, dated February

28,1983;

— Indonesias Rejoinder on the Merits, dated October 31,1983.

6. Two sessions of hearings were held to hear witnesses and oral
argument, namely:

— in Washington DC, from December 19 to December 23,1983;

— in Copenhagen (Denmark) from March 19 to March 23, 1984.

During the first session, the following witnesses testified:

Mr Antonius Josephus Schussel,
Major X,
Mr. Y. Z.,

Mr Tan Tiin Kaan. caled by Claimants;
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General Soeryo Wirjohadipoetro,

Sergeant Sugiono,

Mr Soewardhi,

Mr Rachmat Harsono,

Mr John Nikijuluw,

Mr Mahmud Usman,

Mr Nick J. D. Oroh,

Mr W. Max Machfud, called by Respondent.
However, Mr Machfud was withdrawn by Respondent as a witness;

accordingly, no reference will be made in this award to histestimony.
During the second session, thefollowing witnesses testified:

Mr Gerald Nemeth, _
Mr Albert J. Gomes, called by Claimants;
Mr Thomas Bintinger,
Mr Peter Purcell, called by Respondent.

During this same session, Mr William Rand and Mr Robert N. Hornick
presented final oral argument for Claimants; Mr Charles N. Brower and Mr
David J. Branson presented final oral argument for Respondent. Also
appearing were Mr Paul D. Friedland for Claimants, MsCarolyn B. Lamm,
Mr W. Michael Tupman and Professor S. Gautama for Respondent.

CHAPTERII— FACTS

Section | — Setting up of Investment
A. 1968 Lease and Management Agreement

7. Thedispute before the Tribunal has for its genesis an investment in
Indonesia contemplated in 1968 by a US citizen, Mr Max E. Moore. Mr
Moore thought, in 1967, that as a result of the economic situation then
pertaining in Indonesia, there would be opportunities for venturesome
privateforeign investors who could, at the sametime, provide considerable
assistance to the economic recovery of the host country.

8. Mr Moore undertook one or two projectsin Jakartain 1967 and 1968,
which were evidently successful, and as a result of this experience was
approached by an Indonesian company, PT Wisma Kartika (herei naff&r
referred to as" PT Wisma™), which had the rightsto someland at Jalan ™"
H. Thamrin, No. 10, in Jakarta, Indonesia, to see whether Mr Moore, Of
oneof thecompanieshe controlled, would beinterested in participatingin 2
hotel project on the site.

9. PT Wisma was established in October, 1964, under the same PT
Pembangunan and Pengurus Flat Bluntas, commonly known as PT Bluntas,
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by the Bank of Indonesiaand an Indonesian privateinvestor to acquirethe
Jalan Thamrinsiteand to devel op thereon an apartment/hotel complex. The
project progressed to the stage where the structural framework of the
pasement and thefirst two floorsof the proposed building had been erected
when construction stopped in 1965 duetolack of funds. In1967, at theorder
of the new Indonesian Government, both the Indonesian private investor
and the Bank of Indonesia, who together owned al of the issued and
outstanding shares of PT Bluntas, sold such shares to Induk Koperasi
Angkatan Darst, Indonesian army personnel (sic). Inkopad was formed
under Law No. 12 of 1967, whichis the Law on the Basic Regulation for
Cooperatives in Indonesia. According to its Amended Articles of
Association, amended on June29,1979, Inkopad isacooperative of various
other " Central Cooperativesin the sphere of the Indonesian Army" and is
“functional in nature” (Resp. Legal Appendices vol. IX. Tab A-3). Its
purpose is ""to administer the organization and methods of work of its
members in an effort to achieve the well-being of soldiers and their
families”', and a"vehiclefor helping Army Leadership™ in connection with
the welfare of military personnel and their dependents. Some of the tasks
assigned to Inkopad, according toits Amended Articles of Association, are
to encourage savings by its members, organizing activitiesin, among other
things, general travel, low-cost housing, the hotel industry, tourism,
consultingand construction, providing guidance to membersin their various
ventures, providing education to "members of the Indonesian army and
society in general to increase their knowledge" of cooperatives. Among
other things, each member of Inkopad isentitled to be elected to the Board
d Directors "provided Army Leadership has not decided otherwise™". Only
apersonwho, "'in theestimate of the Army Leadership, iscapableof taking
on the responsibilities of a Director” can act as a Director and in the
performance of his tasks, a Director must be "mindful of the decisions of
(the) Army Leadership™. According to Article 19 of the Amended Articles
d Association, Inkopad "is under the government's guidance and
supervision which is carried out by the Government Official and Army
Leadership”. In testimony presented to the Tribunal, it wasstated that the
Chairmanof Inkopad isan active army officer and isnominated by thearmy-
Chief-of-Staff, but that the Chairman reportsto the Welfare Officer of the
amy (see Washington Testimony of General Soerjo at 634-5). Likewisethe
budget and certain other matters concerning Inkopad are sent to the
Indonesian army staff. Inkopad caused the name PT Bluntas to be changed
to that of PT Pembangunan dan Pengurusan Wisma' Kartika' or PT Wisma
"Kartika" (Cl. Doc. 2and Resp. CM, pp. 20-1and Resp. Exh. toCM, vol. 1
Nos10and 11). PT Wismawasreorganized (Resp. Exh. toCM, vol. V1 No.
12), and began to seek waysto devel op theJalan Thamrinsitetownhichit had
rights into a hotel, because at that time, Jakarta needed hotels of
international standards which could be used by international businessmen
and investors who wished to visit Indonesia.

10. After Mr Moore was approached by PT Wisma about the hotel
Project, serious negotiations ensued and a lease and management
agreement (hereinafter referred to as the 1968 Lease and Management
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Agreement™) was made and entered into on April 22,1968 by and betweey
(a) Amco AsiaCorporation (hereinafter referred toas“Amco”), a compan'i
incorporated in the State of Delaware, USA, and represented g, thé
purpose by Mr Moore, who wasdescribed asthe President of Amco ang 1ts§
South East Asian representative, and (b) PT Wisma, represented for e
purpose by Lieu Col. (Ret.) H. Suetjipto (Cl. Doc. 3).

11. The 1968 Lease and Management Agreement called for Amco t%
complete, at Amco's cost, the construction of the structure on the Jalaﬁ%
Thamrin site which had been abandoned since 1965, namely the basement’
and two storiesof what the 1968 L ease and Management Agreement called,f%?;
"the Annex". Moreover, Amco undertook to build another six storey high!
risesection of the building. The Annex wasintended for shopsand offices,
whereas the high rise was to be for a "hotel and/or apartments”. Ameg
undertook to invest "up to the sum of US $4,000,000 (four million dollars
US) both for the completion of the Annex and for the construction of the.
High Rise", of which "up to US $1,000,000”, (divided into "up to US'
$800,000" as "Equity Capital Investment” and "up to US $200,000" as.
""Loan Capital Investment" was to be used for the Annex and "up to US
$3,000,000" (divided into "up to US $2,200,000” as "Equity Capitai:
Investment™ and "up to US $800,000" as"Loan Capital Investment”) was.
destined for the high rise. PT Wisma was to contribute five million:
(5,000,000 rupiahs"for useby Amco Asiaand tofurnish certain existing air
conditioning equipment”. The Annex was to be completed no later than’
fifteen months from the date the Indonesian Foreign Capital Investment
Committee granted its approval for Amco's investment in Indonesia, and
the high rise was to be finished no later than twenty-four months after
completion of the Annex (in both casesdelays caused by forcemajeure were
to beconsidered permissibledelays and thus thecompl etion dates set by the
parties could be extended accordingly). The construction was to be "in
accordance with accepted standards and practices” and the fittings,
materials and equipment were to be of "a reasonable standard". In
consideration of the financing and the carrying out by Amco of the
congtruction and outfitting of the structures, PT Wisma agreed to grant
Amco a nineteen year lease for both structures commencing on the date of
the completion of the Annex. A profit-sharing agreement was specified as
follows:

— for thefirgt five years of the lease term:

Amco = 90%, PT Wisma= 10%

— for the next five years:

Amco = 85%, PT Wisma = 15%

— for thefive years thereafter:

Amco = 75%, PT Wisma = 25%

— and for the remainder:

Amco = 50%, PT Wisma = 50%.

There wasa provision in the 1968 L ease and Management Agreement t0
the effect that Amco had the option of either establishing a wholly owned
Indonesian subsidiary in the framework of the Foreign Capital IHV?Stmem
Act No. 1 of 1967 or establishing a joint venturecompany with PT Wisma- It
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was agreed that all disputes would be settled first, “by means of direct
communication and negotiation™, and then, if this approach did not bear
gruit, "impartia arbitration” would be the vehicle for the settlement of
aisputes, andif thepartiescould not agreeon an arbitrator, referencewould be
made t0 the President of the International Chamber of Commercein Paris.

B. Foreign Capital Investment Law - Act No. 111967

12. Following the establishment of the" New Order”, both politicallyand
economically in Indonesia, it became apparent to the Indonesian
Government that in order to build up the economy, foreign capital would
have to beattracted toinvest in the country, and in order to accomplish this

oal, certain tax and other concessionswould have to be granted to foreign

Investors. Thus, in January 1967, Act No. 11197 entitled " Re: Foreign
Capital Investment” was enacted (hereinafter referred to as the "1967
Foreign Investment Law™).

13. Thel967 Foreign Investment Law stated by itstermsthat it applied to
‘direct investment of foreign capital", which was defined as:

a. foreign exchange which does not form a part d the foreign exchange
resourcesd Indonesia, and which with the gpproval o the Government is
utilized for financing and enterprisein Indonesia,

b. equipment for an undertaking, including rights to technologica
developments and materials imported into Indonesia, provided that sad
equipment is not financed from Indonesianforeign exchange resources,

c. thet part o the profitswhich in accordance with thislaw is permitted to be
transferred, isinstead reinvested in Indonesia.

14. According to the 1967 Foreign Investment Law, aforeign enterprise
inorder to benefitfromits provisions had to be constituted as"alegal entity
organized under Indonesian law and have itsdomicile in Indonesia”*. Such
entitiescould not have a duration of longer than thirty years.

15. The Indonesian Government was empowered to determine which
fiddsdf activity wereopen to foreigninvestors and to establish on acase by
cae basis the conditions a foreign investor had to meet in order for such
investor's application to receive approval. The foreign investor, once his
investment application was approved, had the full right to appoint
management for its Indonesian operations but was required to employ
Indonesian nationals whenever possible.

16. To meet the requirements of the foreign enterprises it was possible
that "land with the right of construction, the right of exploitation, and the
right of use could be obtained.

17. Asmentioned above, one of the main attractions to foreign investors
of making an approved investment in Indonesiain the context of the 1967
Foreign Investment Law was the tax concessions which were available,
namely:

a) exemption from corporation tax on profits for a period to be

negotiated but not in any event greater than five years from date of
production started;
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b) exemption from dividend tax on accrued profits paid to foreigp
shareholders on profits earned during "a period not exceeding five
yearsfrom' the date o production started;

c) exemption on accrued profits after deduction of taxes and other

financial obligations in Indonesia, which the foreign investor wag

entitled to remit outside of Indonesia but which if it did not remit byg
reinvested in Indonesia, for a period not to exceed fiveyearsfrom the
date of reinvestment;

exemption from import duties at the time of entry of machinery,

equipment, materials and supplies needed to operate the foreign

investor's business;

¢) exemption from capital stamp tax "on the movement of capital
originating from foreign capita investment™;

f) reduction of corporation tax to “a proportional rate” of not morethan
50%, for a period not exceeding five years after the expiry of the
exemption referred to in a) above;

g) any lossincurred during the tax-exempt period referred to in a) ebove
could be carried forward indefinitely after the expiry of the said tax-
exempt period;

h) allowancefor accelerated depreciation of fixed assets; and

i) other concessionswhich may be granted on a case by case basis.

d

-t

18. Indonesian companies established by foreign investors under the
aegisof the1967 Foreign Investment Law had theright under thesaidlaw to
transfer out of Indonesia in the currency of the origina investment, the
following:

a) accrued profits "after deduction of taxes and other financid

obligationsin Indonesia™;

b) costs relating to the employment of foreign personnel working in

Indonesia;

¢) other costs determined from time to time by the Government;

d) "depreciation of capital assets"”;

e) "compensation in case of nationalization"

Transfer permitsor capital repatriation were not to be granted aslong asthe
tax concessionsreferred to in paragraph 11 above were still in effect.

19. It should be noted that the 1967 Foreign Investment Law did not
consider loans, even those from foreign sources, as constituting "foreign
capital” for purposesof thelaw. Nor did thesaid law set out any sanctionin
the event a foreign investor breached the terms of its foreign investment
approval or licence. However, sanctions were provided for by other
regulations (see hereunder, para. 193).

C. Applicationby Amco for a Foreign Investment Licence

20. OnMay 6,1968 (even though it isstated as being May 6,1967) Amc©
submitted to the Government of the Republic of Indonesiaan « Application
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to Establish PT Amco Indonesia’ (hereinafter referred to as the
«pvestment Application” (Cl. Doc. No. 5, Resp. Exh. to CM, vol. | No. 4)
in which, among other things, Amco, citing the provisions of the 1967
Foreign Investment Law, sought permissionto carry out businessin thefield
of real estate *'in the broadest meaning of the word, without limitation,
among Other things involving the acquisition, purchase, leasing, rental,
construction, rehabilitation management and other such actionson ail types
and forms of real estate property such as buildings, hotels, offices,
recreation places and so on" in Indonesia, and to establish PT Amco
Indonesia (hereinafter referred to as " PT Amco™) as the vehicle through
which such businesswasto be carried on. PT Amco wasto haveathirty year
exisence.

21. Thecapita of PT Amco, asset out in the Investment Application, was
to be US$3,000,000"dl of which representssharecapital dividedinto three
hundred (300) shares with a nominal value of US$10,000 each™, and all of
which" representsforeigncapital. Thecapital wasto be" deposited stage by
sageand may take theform of cash, capital goods or both™. Reference was
madein the Foreign Investment Application to an " Attachment v, which
wes evidently annexed to the Investment Application and which apparently
weasentitled " Deposit Schedule and Form of Capital" and which supposedly
<t out the schedule according to which the foreign investment was to be
meade and the manner of form in which it wasto be contributed by Amco.
Thisimportant piece of evidence apparently could not belocated by any of
the partiesand thus was not made available to the Tribunal.

22. Inward and outward remittances of funds in respect of the Amco
foreign investment "insofar as Government Regulations permit and make
possble*, were to be effected through “the Supplementary Foreign
Exchange Account (D. P. Account)".

23. In its origina Investment Application (which was subsequently
amended, see para. 28 below), Amco sought thefollowing concessionsfrom
the Indonesian Government:

a) theright to transfer profits;

b) the right to transfer business personnel costs, such as a portion of
salary, pension funds and others;

¢) depreciation on fixed capital;

d) costs/fees for the payment of foreign contractors and others;

€) exemption from corporate tax for five years;

f) exemption from dividend tax for five years;

g) exemptionfor stamp duty on capital at thetimeof the establishment of
PT Amco;

h) exemption from import duties on the import of capital;

i) exemption from import dutiesfor two yearswith the possibility of the
extension of such exemptionsfor theimport of spare and replacement
parts.

24. The Investment Application contained an arbitration clause which
stated that if a dispute arose between PT Amco and the Government of
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Indonesia, the dispute would be put before the International Ceptre for
Settlement of Investment Disputes.

25. It appears that six attachments, including the Annua Report and
other information, references, bonafides, and proof of financial strength of
Amco, the Deposit and Form of Capital Schedule, acopy of the 1968 Leaga'
and Management Agreement and a Power of Attorney wereannexed to the
Investment Application. Of thesix, only the 1968 L ease and Management
Agreement was produced to the Tribunal (see para. 21 above).

26. OnMay 11,1968 thelndonesian Foreign Investment Board, the body
charged with preliminary examination of foreign investment proposals;
conveyedto Mr Moorecertain changesin the Investment Applicationwhich
the Board would liketo see. It seemsthat the Board also advised Mr Moore
that if he accepted the suggested changesto the Investment Application, the
Board would recommend approval of the Investment Application
immediately.

27. Apparently Mr Moore agreed verbally to the Foreign Investment
Board's recommended amendmentsto the Investment A pplication because
on May 11,1968 the Chairman of the Indonesian Foreign Investment Board
wrote on behaf of the Board to the Chairman of the Foreign Investment
Evaluation Body of Indonesia, to the effect that the amended Investment
Application "has been studied ... and agreed upon in principle" by the
Board. In addition, the Board proposed "'that permission toinvest beleftto
the power of the Minister of Public Works" (Cl. Doc. vol. | No. 6).

28. On May 13, 1968 Amco Asia, based on its previous discussionswith
the Foreign Investment Board (see para. 26ff. above), filed an Amendment
toitsInvestment Application (Resp. Exh. toCM, val. II No. 16). According
to the Amendment, the purpose for which Amco sought permission to
establish PT Amco was redefined and narrowed to: “to be activein thefield
of rea estate business, namely to construct new buildings, rehabilitate
existing business, and control, sell and rent out these buildings”. The
authorized share capital of PT Amco wasto remain the same asthat set out
intheoriginal Investment Application, namely US$3,000,000 but wastobe
composed differently: whereas originally the US $3,000,000 was to be
divided into three hundred (300) shares with a nomina value of US
$10,000.00 each, it was, according to the Amendment, to be changed to Us
$3,000,000 dividedinto thirty thousand (30,000) shareswith a nominal vale®
of US$100.00 per share.

29. Inthe Amendment the tax concessionssought by Amco for PT Amco
were amended asfollows:

a) theright sought to transfer the costs/fees for the payment for persons
other than foreign contractors was del eted;

b) the exemption sought from corporate taxes was reduced from five
years to three years,

c) theexemption sought from dividend tax wasreduced from five years'
three years;

d) the exemption sought from import duties on theimport of capital W
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e) the exemption fromimport duties originally sought for only two years
with the possibility of extending such exemption to theimport of spare
and replacement parts, was amended by eliminating any time frame
for the exemption of import dutieswith respect to theimport of capital
goods and extending same to parts for such capital goods, but this
exemption was only to apply if PT Amco used "its own foreign
exchange or supplemental foreign exchange in the limits set in the
Government regulationsin force™.

30. In addition, Amco agreed that any methods it might use for
galculating profitsor lossesin its private businessrel ationships and dealings
in Indonesia would not be binding on the Government which, for the
purposes o taxes, would be entitled to determine PT Amco's profits/losses
in accordance with the Government's prevailing laws and regulations.

31. OnMay 13,1968, the President of the Republic of Indonesiawroteto
the Minister of Public Worksthat, based on theletter of May 11,1968, from
the Foreignlnvestment Board (see para. 27 above), the President agreed "'in
principle" to Amco's Amended Investment Application (Cl. Doc. val. |
No. 7).

32 )On July 29,1968, the Minister of Public Worksof Indonesia granted
permissonto Amco toestablish PT Amco withintheframework of the1967
Foreign Investment Law and in accordance with the Investment
Application,as amended, and ordered that PT Amco be established within
two months of hisgrant of permission.

D. Establishmentd PT Amco

33. The Articles of Incorporation of PT Amco were set out in Notarial
Document No. 106of Notary Abdul Latief on September 27,1968 (Cl. Doc.
No. 10). Thesaid Deed establishing the Articlesof Incorporationwassigned
by Mr Max Eugene Moore, asrepresentative of Amco and Mr Zoelkarnain
Ali, acting pursuant to aPower of Attorney asrepresentativeof Mr Tan Tjin
Kuen (hereinafter referred to as"Mr Tan™), described as a " businessman,
dwdlingin Vancouver, Canada, Dutch Citizen™.

34. The Articles stated that the purpose and objectives of PT Amco was
to:

keactivein thefiddof red estate business, that is managing: the construction
of naw buildings, the rehabilitationd exiding buildings, management, sdes
and rentlsd said buildings; with the understanding that the meaning d said
red estate busness does not include congtruction contracting in any form
whatsoever.

35. TheArticlesstated that PT Amcowasto" beginoperationsontheday
these Articlesof Incorporation have been approved and validated by those
who haveauthority to doso", whichin the circumstanceswasthe Minister of
Justice of Indonesia.

36. Furthermore, according to Deed No. 106, PT Amco was to "be
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established for a period of seventy-five years” (this provision, as it wij| pe
seen |ater, was not acceptable to the Minister of Justice because it dig not
conform with the amended Investment Application and was Subsequemly
amended: see para. 39 below).

37. The authorized capital of PT Amco wasto be US $3,000,000 divided
into 30,000 shares, with a par value of US $100.00 each. Of the authorized
capital, 20% or 6,000 shares of a par value of US $600.00 were declared as
issued, with 10% having been paid up, haf of whichwereissued to and paid
for by Amco and the other half of which were issued to and paid for by My
Tan. Later, it was confirmed that this amount was paid in cash. NO mention
wasmade in Deed No. 106 as to when the balance of the authorized capita]
had to be paid except a provisionto the effect that additional issueof shares
was to "be at times determined by the Board of Directors, giving
consideration to theregulations of the Government, which requirethat each
party concerned be notified in writing". (The question as to when the
balance of the authorized capital was to be paid up was also subsequently
clarified at the request of the Minister of Justice, see para. 39 below).

38. The Articles of Incorporation were submitted on November 8, 1968
totheMinister of Justicefor approval in accordance with Indonesian lav but
evidently his Ministry raised certain issueswith which it was not satisfied,
including those referred to in paragraphs 36 and 37 above, among others,
and accordingly on December 13,1968, Notary Abdul Latief before whom
Notarial Doc. No. 106, which contained the PT Amco Articles of
Incorporation was signed, executed Notarial Document No. 49, for the
purpose, asit was put, 'to avoid differences with the party responsible for
approval" of the Articles of Incorporation. Notarial Document No. 4
amended the duration of PT Amco's existence from the seventy-five years
contemplated in Notarial Document No. 106 to "a period of thirty years
under authority of Law No. 1 of the year 1967, regarding Foreign Capital
Investment, except if said permission for Foreign Capital Investment is
renewed" (Cl. Doc. 10). This amendment brought the Articles of
Incorporation into line with the amended Investment Application and the
approval of the Minister of Public Works.

39. Notarial Doc. No. 49 also added a new provision to the Articlesof
Incorporation, namely, that *'the entire unissued portion of shares mu:st.be
issuedwithinaperiod of ten years, beginning today, unlessthisti meperiod
should be extended by those responsible, or if required at the request of the
Board of Directors". The Tribunal does not know whether or not this text
was added in order to bring the Articlesof Incorporation of PT Amgco into
conformity with the amended Investment Application, because, agalluded
to earlier (see para. 21 above), the Tribunal was not furnished with the
Attachment V to the amended Investment Application which contained the
time schedule and form according to which Amco was to pay up the UsS
$3,000,000it undertook toinvestin PT Amco. At any event, no evidence 0
any decision to extend the time period of ten years was put before the
Tribunal. .

40. On January 25, 1969, the Minister of Justice approved the said
Articles of Incorporation of PT Amco, which were then registered at the
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Central Jakarta District Court on January 29, 1969. On April 4, 1969, the
Articles of Associationof PT Amco were publishedin Supplement No. 27to
the State Gazette of Indonesia No. 41 of 1969 (Cl. Doc. 10).

Section 11~ Implementation of the Investment
A. Participation of Pan American Development Limited in PT Amco

41. On October 26, 1968, Amco Asia entered into an "Agreement of
Appointment” with Pan American Development Limited (hereinafter
referred as "Pan American™), alimited liability company incorporated on
May 8, 1968, under the lawsof Hong Kong, having its registered office at
Room 312, Chartered Bank Building, DesV oeux Road, Honk Kong (Resp.
Exh. to CM vol. II No. 20).

42. The Agreement of Appointment, which was described as being
governed by thelaw of Hong Kong, and whichwas never made availableto
the Government of Indonesia, stated that Amco "in fact entered into" the
1968 Lease and Management Agreement with PT Wisma "as agent and
nominee for and on behaf of "Pan American”, and that Amco held its

.interest in the 1968 L ease and M anagement Agreement for and on behalf of

Pan American.

43. On April 13,1971, awritten report was submitted to the Minister of
Public Works, stating that "since the beginning (sic) Amco Asia
Corporationand Pan American Development Co. Ltd have jointly invested
theircapital inthe Hotel KartikaPlazaProject”, and that Pan American was
aforeign company incorporated in Hong Kong. The request, signed by the
then General Manager of PT Amco, was then made seeking that Pan
American be recognized as a " capital investor in the Hotel Kartika Plaza
Project, together with Amco AsiaCorporation' (Cl. Request for Arb. Exh.
iI; Resp. Exh. to CM, val. II No. 23).

44. On April 25, 1972,the Secretary-General of the Ministry of Public
Works, on behdf of the Minister of Public Works, wrote to the Sub-
committee Chairman for Foreign Investment of the Foreign Investment
Board, referring to the PT Amco letter of April 13, 1972 and stated that
"permission is requested to transfer a portion of the shares held by Amco
AdaCorporation to Pan American Development CoLtd (sic)", andthat the
Department of Public Works "for the time being" had "no objection in
principle” to the transfer (Cl. Doc. No. 34).

45. On May 1, 1972, the Vice-chairman of the Sub-Committee for
Foreign Investment of the Foreign Investment Board wrote to the
Secretary-General of the Department of Public Worksto theeffect that the
Board had " principally no objection™ to the partial transfer of sharesof PT
Amco by Amco to Pam American.

46. Based on this approved transfer, the Tribunal decided, in its Award
on Jurisdiction, that it had jurisdiction in respect of Pan American.
Accordingly, the present Award on the Merits concerns Pan American as
oOne of the investors.
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B. Evolution of Events Regarding the Leasing, Construction, Managing
and Financing of the Kartika Plaza Project

a) Phasel

47. Asseenearlier (seepara. 11 above), the1968 L easeand Management
Agreement entered into on April 22,1968 between Amco and PT Wisma,
envisaged a two-phase project with regard to the Kartika Plaza: Phase |
which was to be a low-rise structure, that is a basement and two fioors of
what was known asthe Annex, which essentially entailed the completion of
thestructure which the previous owners and developers of the property had
started but then abandoned (see para. 9 above); and Phase IT was to be g
high-risestructure, that issix storeys. Phase | which wasto be used for shops
and officesand wasto be commenced withinthree monthsof theapproval of
Amco's Investment A pplication, wasto becompleted withintwelvemonths
of the start of work. Phase II was to be utilized as a "a hotel and/or
apartments", but would only go ahead if Amco choseto do so, and if Amco
did chooseto proceed with Phase I1, construction thereon wasto commence
no later than twenty-four months after the completion of Phase | and work
on Phase II was to be finished within twenty-four months from the date of
thestart of work on such second phase (delaysdueto force majeure wereto
be considered as acceptable delays, thus permitting extensions to the
agreed-upon deadlines).

48. As it turned out, Amco's amended Investment Application wes
approved by the Indonesian Minister of PublicWorks on July 29,1968, and
accordingly, pursuant to the terms of the 1968 Lease and Management
Agreement, Amco was obligated to commence work on Phase | no later
than October 29,1968 and to complete such phase nolater than October 29,
1969, permissible delays excepted.

49, Phase | was completed before October 29, 1969, and in fact this
phase, which was redesigned to include 83 hotel rooms, was officidly
opened on October 6, 1969 (Cl. Doc. No. 2, at 33).

50. Inthe meantime, in view of thefact that PT Amco was officidly and
legally established on January 25, 1969 (see para. 40 above), Amco
apparently transferred al its rights under the 1968 L ease and Management
Agreement to PT Amcoin January 1969 (Cl. Statement of Fact and Law, at
para. 5a;, and Cl. Doc. No. 14, 3rd whereas clause and signature page)-
While the Tribunal has not seen any direct evidence of such transfer, the
point was not disputed by Respondent, and thus the Tribunal, for the
purpose of this Award, accepts that such transfer did indeed take place 10
January, 1969, after PT Amco legally came into existence.

b) Commencement and enlargement of Phase 11

51. It seems that although the Amco Group contractually had twenty:
four monthsfrom October, 1969 to decide whether to proceed with Phase I
of the Wisrna K artika Proiect. that is, the six storey high-rise building, they
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determined much earlier to proceed with this part of the project since,
apparently, on November 13, 1968, the Amco Group wrote to PT Wisma
reporting that the structural work on the high-risehad already started (Cl.
Doc. 4). Moreover, the Amco Group advised PT Wisma, in the same | etter
of November 13,1968, that it planned to extend the high-riseto eight storeys
ingtead of building just the six storeys envisaged by the 1968 Lease and
Management Agreement. The letter of November 13, 1968, itself was not
presented inevidence but wasreferredtoin aletter dated January 24,1969,
from PT Wismato PT Amco acknowledging receipt thereof and the report
of the early commencement of the structural work on the high-rise building
and accepting that the new structure would be eight storeys, that is two
storeys higher than originally contracted for (Cl. Doc. No. 4).

¢) Extension of thetermof the 1968 Lease and Management Agreement to
thirty years

52. Moreover, in the letter of January 24, 1969, from PT Wismato PT
Amco referred toin para. 51 above, PT Wismaagreed to extend the term of
the1968 L ease and Management Agreement to thirty yearsfrom thetwenty
year term which had previously been agreed upon (Cl. Doc. No. 4).

d) Relationship with Pulitzer, Garuda, KLM and Aeropacific

53. On August 22, 1969, PT Amco entered into an Agreement
(hereinafter referred to asthe ' Sub-L ease Agreement of Intent™), with Mr
Herbert Pulitzer Jr (hereinafter referred to as' Pulitzer"), a United States
businessman, Koninklijke Luchtvaart Maatschappi NV, the Royal Dutch
Airline, commonly known askLM (hereinafter referred to as“kLm™) and P.
M. Garuda Indonesian Airways (hereinafter referred to as" Garuda'), the
Indonesian national ar carrier. For the purpose of the Sub-Lease
Agreement of Intent, Pulitzer, Garuda and kLM were acting jointly.

54. TheSub-L ease Agreement of Intent stated that Pulitzer had obtained
the franchise right to operate hotels in Indonesia from Howard Johnson
Motor Lodges, Inc, acompany well knownin the United States at that time
foritsfood outlets and its hotel and motel chain whichit operated under the
nameof ""Howard Johnson's Motor Lodges”, and Pulitzer, Garudaand KLM
expressed their common intent to establish a company in Indonesia, to
acquirefrom Pulitzer the Howard Johnson hotel franchise. The Indonesian
company to be established would be owned 51% by Pulitzer, and 49% by
Garudaand kLM between them (Resp. Exh. to CM, vol. II No. 24).

55. It should be noted that in a post-script to the Sub-lease Agreement of
Intent, both PT Wismaand Amco approved of and agreed to "respect" the
terms of the document.

56. In view of the fact that as a result of the proposed arrangement
between PT Amco and the Pulitzer Group, as envisaged in the Sub-L ease
and Management Agreement of Intent, PT Amco was hot going to mange
the hotel asforeseen in the 1968 L ease and Management Agreement, Amco



428 AMCOV. INDONESIA

and PT Wisma signed an addendum to the 1968 L ease and Management
Agreement (which addendum was undated but which it seems was signeq
sometime after the First Sub-Lease Agreement of Intent, as hereinafter
defined) setting forth how the profitsfrom the property were to be shareq
between PT Wismaand Amco (and later PT Amco).

57. On October 15, 1969, a Sub-L ease Agreement (hereinafter referreq
to as the "First Sub-Lease Agreement™) was entered into between pT
Amco, on theone part, and Pulitzer, Garuda and KLM, jointly, on the other
hand (with Pulitzer/Garuda/kKLM “having the right to assign the rights and
obligations” of the First Sub-Lease Agreement "'to alimited company to be
established by thesethree ...”) (Resp. Exh. to CM, val. 11 No. 25).

58 In the First Sub-Lease Agreement, Pulitzer, Garuda and kim
expressed their desire "to manage and to operate the Hotel"”, that is the
Kartika Plaza Hotel, which wasthen partially completed withthe rest being
built by PT Amco, " under alicencefrom Howard Johnson's Motor Lodges,
Inc (in the USA)", and accordingly Pulitzer/Garuda/KLM agreed to sub-
lease the hotel from PT Amco on a net basis (that is, maintenance, repairs,
includingstructural repairs, aterations, certain insurance and taxeswereto
be for the account of Pulitzer/Garuda/kLM) for a period of thirty years
expiring October 1, 1999.

59. Under the First Sub-L ease Agreement, Pulitzer/Garuda/kKLM wereto
have " absolute control and discretion in the use and operation of the hotel,
which operation"” was to "include dl activities which are customarily and
usually connected with such operation™. The hotel was to bear the name
"Howard Johnson's Hotel", athough the entire project wasto be known as
"Kartika Plaza’.

60. Pulitzer/Garuda/kLM further agreed to guarantee " credit facilitiesto
any firgt classbank ... in the amount of One million US Dollars as security
for aloan in the amount of One million US Dollarsto be granted™ by such
bank to PT Amco "in order to enable” PT Amco "to complete the
construction of the Hotel” upon the terms and conditions called for in the
First Sub-L ease Agreement.

61. Aswith the Sub-Lease Agreement of Intent, PT Wisma and Amco
noted in writing their respective approvals of the First Sub-Lease
Agreement and their respective agreements to “respect” same.

62. On October 30, 1969, PT Amco borrowed US $1,000,000 from
Algemene Bank Nederland NV, London, England Branch (hereinafter
referred to asthe' 1969 AN Loan™) Resp. Exh. to CM, vol. II No. 29). The
said loan wasto bear interest at 10.5% per annum, and the principal wast0
be repaid on October 30, 1974. This loan was guaranteed by Pulitzer,
Garudaand kLM and was made"'in order toenable” PT Amco ''to complete
the construction of the Hotel"" (Resp. Exh. to CM, vol. IT No. 26 at p- 27)-
Thisarrangement wasin fulfilmentof theobligation of Pulitzer, Garudaand
KLM contained in the First Sub-L ease Agreement (see para. 60 above).

63. A new Sub-Lease Agreement (hereinafter referred to asthe “Second
Sub-Lease Agreement") was signed on October 13, 1970, just under 1€

i - Second
yearfrom thedatedl the Firs S L e A g e e Ao s tedly
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arisen ... particularly asto whether the standards set by Howard Johnson's
Motor Lodges, Inc have been observed in the erection of the hotel and such
disputes have become so acrimonious and time-consuming that it would be
impractical to continue with" the First Sub-L ease Agreement as same was
structured and written (Resp. Exh. to CM, val. II No. 26).

64. The partiesto the Second Sub-L ease Agreement were PT Amco, on
the one hand, and Aeropacific Hotel Association (hereinafter referred to as
«Aeropacific”, on the other hand. Aeropacific was described as "a
partnership organized and existing under thelawsof Indonesia, established
and domiciledin Djakarta'", whose partners were stated as being Pulitzer,
Garuda and KLM, withthesaid partnership having**theright and obligation™
to asdgn and transfer al of itsrightsand obligationscontained in the Second
Sublease Agreement to a Persarom Tarbatas (PT), an Indonesian limited
liability company, to be established by the three partners.

It wasintended that the Second Sub-L ease Agreement was to supersede
and replace all earlier agreements between PT Amco and the Pulitzerl
Garuda/kLM Group in respect to the "leaseand operation” of the hotel, but
the duration of the term was the same as that of the First Sub-Lease
Agreement.

65. As opposed to the previous arrangements between Amco and the
Pulitzer/Garuda/kxLmM Group according to which Amco was supposed to
complete the construction of the hotel, the Second Sub-L ease Agreement
cdled for Aeropacific to "complete the construction of the Hotel and
furnish, equip and fit the same in all respects in accordance with Howard
Johnson's standards ...” and it was to be the responsibility of Aeropacific
"not only to complete the said Hotel but to remedy all defects and defaults
therein”. Moreover, Aeropacific agreed that at its own expense it would
"pay al costs, expenses, charges, wages and outgoings of whatever nature
incurred ... in completing the said Hotel" to meet the said Howard
Johnson's standards. PT Amco agreed not to interfere with the work of
completing the hotel.

66. Therental to be paid by Aeropacificwasto be much the same asthat
caledforinthe First Sub-L ease except that to the gross receipts alternative
computation of the rental payable contained in the First Sub-Lease
Agreement, 15% of gross receipts from laundry charges, and 25% of gross
receiptsof swimming pool user charges were to be added.

67. In addition, Aeropacific agreed to assume and repay the US
$1,000,000 1969 aBN Loan with interest thereon and to obtain a full and
complete discharge of PT Amco in connection with same. Indeed
Aeropacific did do this and PT Amco was discharged from its liabilities
under the 1969 Loan on March 3, 1971 (see attachment to Cl. Exh. 64).

68. In consideration of Aeropacific agreeing to undertake the cost of all
the further construction and furnishing of the hotel and to fully assume and
repay the 1969 ABN L oan, Aeropacific wasentitled by the Second Sub-L ease
Agreement to deduct and withhold from the annual rental payable by it to
Amco 50% of such amount for a period of ten years, commencing on
October 1, 1970, and ending September 30, 1980.

69. Because Aeropacific was not an entity approved under the Foreign
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Investment Law, it could not import duty free goods, materials, equipmeng
machinery, furnishing, etc., necessary for the completion of thé
construction and furnishingof the hotel and thus Annex | totheSecong Sub.
L ease Agreement contai ned a description of amechanism pursuant tq which
the parties agreed such items would be imported into Indonesia i PT
Amco's name but with Aeropacific acting as PT Amco's agent under a
Power of Attorney. Likewise, PT Amco agreed to openabank account i jyg
name, as permitted by the Indonesian Foreign Exchange regulationg
concerning entities which have been established pursuant to the 1967
Foreign Investment, which account was to be separate from PT Amcy's
other accounts, “and all foreign currency brought into the Republic of
Indonesia” by Aeropacific "for the completion of the Hotel wasto be pajd
into thisaccount”. However, asit will be shown hereunder (see para. 226)
this clause was not actually implemented, since only small deposits were
made into this account.

70. Once more, asin the Sub-Lease Agreement of Intent and the Firgt
Sub-Lease Agreement, PT Wisma and Amco approved and agreed i
writing to "'respect” the terms of the Second Sub-L ease Agreement.

71. The Indonesian Limited Company, or PT, which Pulitzer, Garuda,
kLM and Aeropacific had stated in the Sub-L ease Agreement of Intent, and
the First and Second Sub-Lease Agreements they were going to esablish
was finaly constituted under the name PT Aeropacific Hotel Corporation
(hereinafter referred to as "PT Aeropacific") by Notarial Document on
January 27, 1971 and approved by the Indonesian Minister of Jugticem
November 5, 1971. At the time of incorporation, the stockholders o PT
Aeropacific were: Pulitzer—51%, KLM—24.5%, and E. Suherman (as
nominee of Garuda)—24.5% (Resp. Exh. to CM, val. II No. 27). On Mgy
15, 1975, PT Amco and PT Aeropacific agreed to "' consider all rightsand
obligations of 'Aeropacific’ as from the date of 'PT Aeropacific's officid
recognition’ were 'transferred' to PT Aeropacific" (Resp. Exh. to CM, vol.
IT No. 27).

72. Within ten months after the date of the Second Sub-Lease
Agreement, PT Aeropacific wrote to PT Amco stating that Howard
Johnson's Motor Lodges, Inc, had informed PT Aeropacificthat theformer
"will withdraw from South East Asia", and thus, "there is not much usein
continuing the Licence Agreement™ (between the Aeropacific Group and
Howard Johnson's Motor Lodges, Inc) and accordingly PT Aeropacificwa
"compelled to agree with Howard Johnson's Motor Lodges, Inc to
terminate the Licence Agreement as per September 1,1971" (Resp. Exh. 10
CM, vol. II No. 28).

73. PT Aeropacific stated in theletter referred to in paragraph 66 aboves
which was dated August 23, 1971, that PT Aeropacific " shall continuet®
maintain and operate the Hotel in accordance with standards which ar¢ at
least asgood asHoward Johnson's standards” (Res. Exh. to CM, vol. II No.
28). A copy of thisletter wassent to PT Wisma.

74. Construction of the hotel, which was undertaken since October 13,
1970 by Aeropacific Group continued and by theend of 1971 or early 1972,
al eleven floorswere built and 331 hotel rooms were availablefor use (C
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poc. 2, p. 34trans. and Resp. JonesLang Wootton Report, p. 9). However,
the "' Record of Legal Completion of KartikaPlazaBuilding" wasnot signed
petween PT Wisma, PT Amco and " Aeropacific Hotel Association (PT
Aeropacific Hotel Corporation)™ (sic) until January 7,1974 and November
24,1974 (Cl. Doc. 12). As between PT Amco and PT Wismaa" Certificate
of Completionadf KartikaPlazaBuilding" wassigned on March 23,1977 (Cl.
poc. 13). Thisdocument was also signed by Amco, which was represented
for the purpose by Mr Max E. Moore.

75. FromtheevidencetotheTribunal, it appearsthat PT Amcocomplained
from time to time about the maintenancestandards with respect to the hotel
under PT Aeropacifics management and that rental payments were
increasingly late and overdue (Resp. Exh. to CM, val. II No. 38, pp. 5-6).

76. The uneasy relations between PT Amco and the Aeropacific Group
were expanded to affect the PT Wisma/Inkopad Group after meetings
between the then Chairman of Inkopad and President-Director of PT
Aeropacificon April 5and 7, 1978 (Cl. Doc. 43).

77. Lega skirmishingcontinued in the first few months of 1978 between
PT Amco and the AeropacificGroup (Resp. Exh. to CM, vol. III Nos34, 35,
36, 37, Cl. Doc. 45) and finally the matter was put to arbitration (Cl. Reply
toCM, p. 71and Resp. Exh. toCM, vol. II No. 38), and eventually solved by
mutua agreement on March 29,1980 (Resp. Exh. to CM, vol. I No. 39) but
not before Inkopad itself took over possession and control of the Wisma
Kartika property on June 1, 1978 (Cl. Doc. 46, 47 and 48).

78. From June 1, 1978, Inkopad undertook the management o the
property. Faced, however, with the difficultiesof actually carrying out the
management functions with respect to the hotel, shops and offices of the
property, without the assistance of professional managers, and with a
certain unhappiness with the situation on the part of the Board of Directors
d PT Wismawith the manner in which Inkopad took over the management
of the property in June, 1978, and Inkopad's apparent inability to sustain an
acceptablestandard of managementin additiontosomelobbyingon the part
of Messr'sMooreand Tan, Inkopad authorized PT Wismato enter into with
PT Amco a "' Profit Sharing Agreement for the Management of the Kartika
PazaLand and Buildingwith All Its Contents at Jalan M. H. Thamrin 10,
Jakarta" (hereinafter referred to asthe 1978 Profit Sharing Agreement')

Resp. Exh. to CM, val. II No. 42) (see para. 81 and following below).

C. The Eventsof March 31/April 1, 1980 and Following

79. TheClaimantsallegethat, on March 31/April 1, 1980, the Indonesian
Government' wrongfullyseized™ control and management of the hotel from
PT Amco inwhat wasdescribed by Claimants as' anarmed, military action”
(CL. Request for Arbitration, p. 12, para. 30, and Cl. Statement of Fact and
Law, p. 7, para. 11).

80. Without, at this point, going into the merits of this allegation, the
Tribunal believesit useful to set out what the Tribunal considers to be the
seriesof eventsleading up to March 31/April 1, 1980 and the occurrences of
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those dates and following, which give rise to the Claimants
mentioned allegation.

81. Thel978Profit Sharing Agreement (see para. 72 above) changed th
terms set out in the 1968 L ease and Management Agreement betweer, Pf‘
Wisma and Amco (subsequently transferred to PT AmC0). Among other
things, the 1978 Profit Sharing Agreement related in paragraph 2 thereof
that "the management of the Kartika Plaza Land and Building with ,; .
contents shall becarried out, implemented and thefull responsibility” of 5
Amco. In addition, the parties agreed that there would No longer be “the
Excluded Areas and that PT Amco wasto be charged withthe management
of theentire property” that is, the hotel, the officesand shops. A new profit
sharing formula was envisaged for the period October 1, 1978 through
September 30, 1984 pursuant to which *'the net income” (as defined in the
1978 Profit Sharing Agreement) of the property wasto beshared 65% for pT
Amco and 35% for PT Wisma. For the period October 1, 1984 through
September 30,1999, the partieswereto share the said net incomeon as0/5
basis. Paragraph 4 of the 1978 Profit Sharing Agreement called for the
establishment of a "Management Consulting Committee” (hereinafter
referred to as the “mcc”), to consist of six members, being two
representatives each of PT Wisma, PT Amco and Inkopad.

82. Themcc wasmandated to " give advice and suggestions™ to PT Amco
with respect to the management of the property. On the other hand, PT
Amco wastofurnishinformation to themcc "regularly" and wasobliged to
""take cognizance of and consider al advice and suggestions”. The parties
undertook that an effort should be made so that al disputes are settled
"directly ... between the parties holding high the principle of " deliberation
consensus” and mutual respect and thegoal of secure and orderly business
success".Moreover, thepartiesstated themselves asbeing fully cognizant o
the obligations which arose from the 1978 Profit Sharing Agreement and
pledged themselves to work hard to implement it successfully.

83. Upon resuming the management control of the property, PT Amco
looked about to engage professional management for the hotel and in
November 1978, hired Mr Richard Horan as General Manager of the hotel
(Cl. Reply to CM, p. 66, para. M-1). Mr Horan at one time worked for the
Hyatt Hotel in Chicago. He was assisted by one of Mr Tan's daughters.

84. Around thesametime, that isNovember or December 1978, PT Arnco,
through Mr Tan and Mr Moore, began negotiations with the Ramada
International Hotel Chain(Cl. Doc. 52), and on July 4,1979, PT Amcoentered
into a management agreement and a licence agreement (hereinafter
collectively referred to as the "Ramada Management Agreements™) with
Ramada International Inc and Ramada Inns Inc respectively, both companies
being members of the Ramada International Hotel Management Group
(hereinafter referred to as' Ramada") (Resp. Exh. to CM vol. II No. 43). The
Tribunal does not consider it necessary to describein detail the contentsof the
Ramada Management Agreements, but suffice it to say that the said
Agreements provided for Ramada to furnish to PT Amco management
services, including supervision, direction and control of the management and
anerations of the hotel for a ten vear neriod. Ramada wasto select and assign

above.
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(subject to PT Amco's prior approval) a general manager for the hotel,
although hissalary wasto be paid by PT Amco.

. 85. No direct evidence was produced to the Tribunal as to what PT

wisma’s reaction wastothe Ramada Management Agreements, althoughiit
appears that PT Wisma was well aware of this development and did not
object toit. Indeed General Karim and Mr Zoelkarnain Ali, both PT Wisma
appointees to the Mcc, attended the signing of the Ramada Management
Agreements in Brussels, Belgium on July 4, 1979 (Cl. Reply to CM at 69).
. 86. Mr Horan resigned as General Manager of the hotel in April 1979,
and was replaced by Mr Ali, who carried the title of Acting General
Manager (Cl. Reply to CM at 68). Mr Ali himsdlf wasreplaced in July 1979
by Mr Albertus Salindeho, previously Acting Sales Manager of the hotel
(Cl. Reply to CM at 69 and Cl. Doc. 53), but Mr Ali upon learning of his
removal, lobbied for his reappointment and effective July 31, 1979, he was
appointed (and Mr Ali, inacurious handwritten note written on a notice of
his reinstatement, undertook that "'the caseto giveover (K)artika Plazato
the Army is herewith withdrawn" (Cl. Reply to CP p. 70 and Cl. Doc. 53).
Mr A. J. Schussel, who wassel ected by Ramadato be the General Manager
of the hotel, arrived in Jakarta in November, 1979 (Washington testimony
p. 32). Hisappointment as General Manager wasapproved by themcc"with
effectfrom December 11,1979" at ameeting of the Mcc held on December
20,1979 (Resp. Exh. toCM, vol. Il No. 44), and hereceived hisIndonesian
work permit with effect from November 29, 1979 on February 9, 1980 (Cl1.
Doc. 56).

87. Except for their mutual agreement with respect to the Ramada
Management Agreements, the Tribunal was not made aware asto what the
exact state of the relationshipwas between PT Wismaand PT Amco during
the period October, 1978 through October, 1979. On the other hand, the
Tribunal does know that for the period November, 1979to March 31,1980,
there were a number of matters over which the parties disagreed. These
included(i) adesireby PT Wismato obtainfrom PT Amcodetailspertaining
to a proposed Rp. 200 million renovation of the hotel; (ii) a desire by PT
Wisma to obtain from PT Amco a breakdown regarding the income and
expensesfor the excluded area of the property and the profit sharing figures
in connection therewith; and (iii) (from December, 1979) a desire by PT
Wismafor information from PT Amco with regard to the calculation of the
profitsof the hotel for 1978 and 1979aswell asprofit projectionsfor theyear
1980 and the amount of the parties respective profit shares for such years;
and (iv) the amounts actually distributed to PT Wismaby PT Amco.

88. It appears that there were serious disagreements on these issues,
particularly item (iii), that is the amounts which the respective parties
thought weredue by PT Amcoto PT Wisma. Theseissueswereraised at the
Mcc meetingsin November and December 1979 (Resp. Exh. toCM, vol. IV
No. 44) and were the subject of correspondence back and forth between the
Partieson February 14,1980 (PT Amco to PT Wisma), March 11,1980 (PT
Wisma to PT Amco), March 12,1980 (PT Amco to PT Wisma), March 12,
1980 (PT Wismato PT Amco), March 15, 1980 (PT Amco to PT Wisma),
March 19, 1980 (PT Amco to PT Wisma), March 25,1980 (PT Wismato PT
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Amco) (Resp. Exh. to CM, vol. III Nos 45-52 and Cl. Doc. 57), The;
immediate matter upon whichthere wasafailure to agreewasthe amoypg ofi
the profit sharefor the year 1978 and 1979 to which PT Wismathought it was
entitled, PT Wismataking the position that abalance of Rp. 34,312,175 (yg:
$54,609) was still due to it by PT Amco, and PT Amco, basing itself op its
own calculations, maintaining that such sum was not due, although op
March 15, 1980, PT Amco cited "certain problems with accounting
technicalities” for not beinginaposition tofinaizeall figures. Moreover, p,
Amco acknowledged that it wasaware that PT Wismaand Inkopad had the
"impression that there is a certain vagueness with regard to the;
implementation of the October, 1978 Agreement, that is, the 1978 Profiti
Sharing Agreement.

89. Accordingly, initsletter of March 11, 1980 (Resp. Exh. to CM, vol,
III No. 47) PT Wismaspecifically stated that should there be' no realization
(by March 15, 1978) concerning PT WismaKartikas property, we (i.e. PT
Wisma) shall consider PT Amco Indonesia to be in default, so that the
cooperation contract between uswill be null and void and the management
of the Hotel Kartika Plaza will be taken over by PT Wisma as the owner”,
Then on March 25,1980, PT Wismaagain writing to PT Amco, stated «...
and if there has not yet been realization by the date that has been set (i.e.
March 30, 1980), then the management of theland and all the Kartika Piaza
Building ... aong with all the contents, will be conducted by PT Wigma
Kartikaastheowner" (Resp. Exh. to CM, vol. III No. 51). Thesewarnings
were made notwithstanding the fact that the Profit Sharing Agreement
caled for the settlement of disputes "holding high the principles of
deliberation to reach consensus and mutual respect” (Resp. Exh. to CM,
vol. II No. 42).

90. In the event, PT Amco did not make the full payment of Rp. 34,
312,175 (US $54,609) to PT Wismaby the March 30,1980 deadlineimposd
by PT Wisma, although making an " advance payment™ of Rp. 10,000,000
(see Cl. Doc. 57). On March 31,1980, the latter wrote to PT Amco nating
that PT Amco had not paid the amount PT Wisma expected from "the
proceeds of the management of the Kartika Plaza Hotel and Building™ snce
"we (i.e. PT Wisma) handed over to you (PT Amco) the responsibilityof
management" of the property, and that PT Amco "did not seriously axd
honestly manage the Hotel/Building well, so that we (i.e. PT Wisma) are
very worried whether wewill beableto accept the Hotel/Building | ater if this
cooperativerelationshipends™. PT Wismawent ontosay that it ' very mu?h
doubted" PT Amco’s "ability and sincerity to deliver on the responsibility
for managing the Kartika Plaza Hotel and Building". “Therefore”,
concluded PT Wisma, "weasowner of the K artika PlazaHotel/Building and
land, hereby respectfully inform you (i.e. PT Amco) that asof March ;”1’
1980 the responsibility for the Kartika Plaza Hotel and Building
management will return to PT Wisma Kartika and in order to implemet
management of Kartika Plaza Hotel and Building, the management has
formed and appointed a Kartika Plaza Hotel and Building Management
Council, which ischaired by Lt. General (Ret.) R. Soerjo" (Resp. Exh- 10
CM, val. IIT No. 52).
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g1. Itseemsthat PT Wismahad not anticipated receivingthe sum it had

emanded for payment no later than March 30,1980 by such date, because
- cording to the testimony of Major (Ret.) X who at various timeswas the
acurity coordinator at the hotel and Mr Y. Z., Major X's sometimes
&osistant insecurity matters, they were present at ameeting held on that date
fi.e- March30,1980) at the private homein Jakarta of Colonel Soejipto, the
chief Executive Officer of PT Wismaat which meeting the matter of aplan
for the retaking of the control of the property by PT Wismafrom PT Amco
an or about March 31,1980, wasdiscussed, aswere certain related security
snd Management aspects of the plan including the "backing" and
ffivolvement of certain Indonesian army and police units in the planned
fake-over (Cl. Docs 96 and 97; Washington testimony at 310-15 and 504-8).
iMoreover, apparently by at least March 28, 1980, the PT Wisma people
‘were preparing their moves, because Major X testified that hewasinvited to
the meeting at Colonel Soejipto's home on March 30, 1980, referred to
above "'one or two days" before the meeting actually took place, such
iinvitations having been extended by Mr Zoelkarnain Ali and a PT Wisma
lavyer, Mr Anis (Washington testimony, p. 478). Moreover, General
Soerjo, aDirector of PT Wisma, testified beforethe Tribunal that it wason
‘the evening of March 28,1980 that hesigned theletter from PT Wismato PT
Amco which letter was subsequently dated March 31, 1980, in which PT
Wisma informed PT Amco that PT Wisma was taking back control of the
Wisma Kartika property (see para. 90 above) (Washington Testimony, at
5§71-2, 590-1).

92. On March 31, 1980, coinciding with itsletter of the same dateto PT
Amco, whichletter isreferred to above, Colonel Soejipto, Chief Executive
d PT Wisma, issued a " Decree or Letter of Decision” which had as its
subject matter " Re: Formation and A ppointment of Management Council
of Building/Hotel Kartika Plaza ...” (Cl. Documentary Submissions in
Support of Rejoinder to Resp. Observations on Jurisdiction No. 89). This
document citing the necessity to providefor the management of the Kartika
Razafacilityin'a healthy and honest manner' announced the creation of a
Management Council of Six persons, to bechaired by Lt. General R. Soerjo.
The Council, according to the Decree/Letter of Decision, wasto be given
the "fullest authorization to manage (the property) and to achieve the best
Possble result” in such endeavour. This decision became effective, in
accordance with its terms, on March 31, 1980 at 8 a.m.

93. Accordingly, it appears that from March 31, 1980, PT Wisma
consdered that it had taken the control and management of the hotel from
PT Amco, with the latter not having any further role to play in connection
with the property. On that date a notice wasissued by the Directors of PT
Wisma, to " All Manager and Department Headsof Hotel Kartika Plazaand
the Excluded Areas", regarding the question of "Responsibility for
Management of the Kartika Plaza Hotel and Building”, in which the
Directorsof PT Wismastated:

Herewith we naotify you that as d March 31, 1980 the responsibility for the
menagement d the Kartika Plaza Hotel and Building. induding the Exduded
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Area, is t0 be carried out by PT Wisma Kartika. To this effect, the Directorg
(of PT Wisma) have formed and appointed the Management Council of the
Kartika Plaza Hotel and Building, whichis headed by Lt. Genera (Ret.) R
Soerjo.

The dtaff was requested “to work as usual and to be responsible to the
Management Council".

94. There is some contradictory evidence as to When certain eventg
occurred on March 31 and/or April 1, 1980. For example, it seems that g
meetingof themanagersand thedepartment headsof thehotel took place a
9am. intheTiaraRoom of the hotel on 31 March, 1980. Thismeetmg wag
apparently called by Colonel Soejipto of PT Wisma and was chaired by
General Soerjo. Colonel Sogjipto was present. Mr A. J. Schussel, the then
General Manager of the hotel was not present because, according ta
General Soerjo, "he did not show up™. Mr Schussel in histestimony stateg
he never received a notice of such meeting and was not aware of itg
occurrence. In any event, the said meeting was apparently very brief with
the new PT Wisma-appointed Management Council representatives
reiterating what was already set out in the Decree or Letter of Decision
referred to earlier (see para. 92 above).

95. Thereisfurther ambiguity regarding Mr Schussel's activitieson either
March 31 or April 1. In his testimony before the Tribunal, Mr Schussel
stated that he knew nothing about any PT Wisma activities regarding the
take-over of the hotel until the morningof April 1, yet there was placed it
evidence acopy of amemorandum dated April 2,1980, signed by Djamaani
Gumay, then Chief of Security of the hotel, which stated that at ameeting of
the Senior Managers of the hotel held in the afternoon of March 31,;3%
Mr Schussel, whochaired the meeting according to the memorandum, ask!
his staff to cooperate with the PT Wisma newly appointed Management
Council, in the interest of the continued smooth operation of the hotél
(Resp. Exh. vol. V1 No. 135). Mr Schussel himsdf recalled that the meeting
at which he made such an appeal to hisstaff (and hefurther testified that he
made such an appeal only once), took place in the afternoon o April ks
1980. The Tribunal givesweight to thislatter version of events becauseM#
Schussel in his testimony concerning this meeting testified that during the
courseof themeeting at which he asked hisstaff to cooperate withthem—
Mr Tjengri, an employee of PT Amco " camein to deliver a noticethat_ﬂ?ﬁ
meeting wasillegal" (Washington testimony, at 102). A copy of thisnotic&
which was signed by E. M. Tomodok, Vice-chairman of PT Amco ™
submitted to the Tribunal asan exhibit (Resp. Exh. vol. VI No. 124). It wae
dated April 1,1980 and addressed to"al employees of KartikaPlaza Hotel
with respect to theinvitation to attend a briefing by those calling themselves
the Management Committee of Wisma Kartika today April 1, 1980, to
held in the Tiara Room at 15:00 ...”. The notice went on to state that =
Amco was entitled to manage the hotel, and accordingly the PT Wisma
appointed Management Committee was not entitled to exercise
management function. Moreover, the notice went on, no permission
utilizethe Tiara Room had been given by PT Amco and that all employec#
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should Not attend the briefing to be held that day, which according to the

potice Was "an illegal action”. Mr Yan Apul, attorney to PT Amco during

. period of time, in an Affidavit presented to the Tribunal (C1. Doc. 98)
g‘a'?ms that hewent tothehotel at 11:00 a.m. on April 1,1980" at the request
of Mr Tjengri” whotold him that *the Armed Forces had seized the Hotel™.

96. The same kind of contradiction arises as to when Mr Schussel met
with Genera Soerjo, the Chairman of the PT Wisma-appointed
Management Council. According to General Soerjo, he first met with Mr
Schussel in General Soerjo's officeat PT Wismain the afternoon of March
31, 1980. According to General Soerjo, it wasat thistimethat the General
j‘aade an offer to Mr Schussel to remain asGeneral Manager of thehotel, but
was told by Mr Schussel that thelatter would haveto check thesituationfirst
with Ramada headquarters in Brussels. The next morning, according to
General Soerjo, after having met with Mr Schussel a second time and Mr
Schussel having advised him that he had had no news, one way or another,
from Ramada in Brussels, General Soerjo told Mr Schussel that he would
dismiss him from his post as General Manager until such time that Mr
Schussel could givethe General a definitive answer on the post of General
Maneger.

97. Thetestimony of Mr Schussel, on theother hand, wasthat it wasonly
when hewent down to the lobby of the hotel at about 9.00 a.m. on April 1,
1980, did he learn and become aware of the take-over. Then, after first
vigting the officesof PT AmcointheWismaKartikato determine what was

oing o, and where helearned of PT Wisma's take-over of the property, he
lie. Mr Schussel, proceeded to General Soerjo's privateofficeinthe building
ffor what according to Mr Schussel was hisfirst meetingwith the General. In
fact, Mr Schussel's description of what wassaid at the meeting did not vary
materidly with that given by General Soerjo.

98. In any event, Mr Schussel was "relieved of his duties as Genera
Manager of Hotel Kartika Plaza", and replaced as " Caretaker General
Manager"' by Mr H. Soejipto " effective April 1,1980" according to aninter-
officenemorandum signed by General Soerjo on April 1,1980 (Resp. Exh.
vol. VI No. 124).

99. When and how Mr Schussel, the General Manager of the hotel
actually first found out about the take-over of the hotel by PT Wismaalso
points up certain differencesin thefactual picture presented to the Tribunal
pfevents surrounding the presenceof and therole played by membersaf the
Indonesia armed forces on April 1,1980 and following.

. 100. Asstated above, Mr Schussel testified that when hewent down from
lis |iving quarters on the seventh floor of the hotel at about 9:00 a.m. on
April 1,1980, he had no idea of the events which were in train. When the
elevator in which he was riding from his living quarters opened into the

Yobby of the hotel on that morning, he saw a humber (*'up to perhaps two

dozen”) of Indonesian armed forces personnel in and about the building.
me were, according to him, army personnel and some police personnel.
Some ere dressed in ""green uniforms” and at |least one waswearing a “red
Tet”. All were armed, although none of the arms were unholstered, and
thus were not "at the ready". According to Mr Schussel, the armed forces
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personnel were located in various positionsin the hotel includingthe lobhy,
variouscorridors and guarding certai n stairwaysand offices. There were alsg
uniformed armed forces personnel present, according to Mr Schusse] whep
he met with General Soerjo, on the morning of April 1, 1980 (although thig
was denied by the General in his own testimony before the Tribunal). Mr
Schussel concluded that the armed forces personnel were in the hote] jg
support of the take-over.

101. Thefact that there were members of the Indonesian armed forceg
wascorroborated by policeMagjor (Ret.) X, whoat onetimewasthe Chief of
Security at the hotel and who, after having been laid off from the hote} iti
January 1980, wasasked by the PT Wisma-appointed Management Councij
to return to the hotel on April 1,1980, as Security Coordinator, and by Mr
Y. Z., his assistant. Both filed affidavitsin this case and provided org]
testimony before the Tribunal that they were aware that even before the
events of March 31/April 1, there were approximately ten armed forceg
personnel aready livingin roomsin the hotel in anticipation of theevents of
March 31/April 1. These people, according to Messrs X and Y. Z. weré
given rooms in the hotel by Colonel Soejipto of PT Wisma a day or two
before the take-over of the hotel. Both MessrsX and Y. Z. testified that og
themorning of April 1,1980, they saw approximately ten Indonesianarmed
forces personnel present in the hotel, al armed and functioning as
"pacifiers” of thesituation asit was put in testimony. Personnel belongingto
a police unit (Kodak) were identified and named, as were members of 4
military police unit and members of an army unit (Kodim). According tg
Respondent's Exhibit 237, a" Letter of Order to Duty", fivemembersd thé
City of Jakarta Metropolitan Police Resort Command Metro 71 werg
dispatched "to carry out security at Hotel Kartika Plaza in connection td
(sic) the dispute which has occurred”. Major Jaffar, an active amy Red
Beret Unit officer, who was in a pre-retirement phase-down period, was
visble in uniform in the lobby of the hotel. Major Djamaani, an active
officer, subject to Inkopad command, and who had acted for some month§
as the hotel's security officer, was also present. On the other ha,
Witnesses Sgt Sugiono, Harsuno, Nikijusu and Orah, presented by

Respondent, all testified that they saw no armed forcespersonnel in uniform:
in the hotel, and somesaid they saw no armed forces personnel at all on the
hotel premises, whereas Mr Apul, attorney for Claimants, stated 1o
Affidavit that when hearrived at the hotel at about 11.00a.m. April 1, 1980,
there were uniformed armed forces personnel present (Cl. Doc. 93.}
However, the Tribunal notices that Counsel for Respondent admltte‘? u
oral argument that therewere military and police personnel on the premise
of the hotel, while stating that said personnel were therein order t© k
peace.

102. The PT Wisma-appointed Management of the property was busy
consolidating its position during this time. Mr Tjengri, the PT Amc

employee who had distributed PT Amco’s circular decrying the all‘iﬁﬁﬁ

illegality of PT Wismas activitieson April 1, 1980, was told he C?i?;;louna

continue to occupy hisroom if he paid for it (allowing for a 30% )
(Resp. Exh. vol. VI No. 122). The hotel comptroller was ordered t0 han
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over the Key to the hotel safe deposit (Resp. Exh. vol. VI No. 123). The
genera] cashier of the hotel wasinstructed to turn over fundsin the hotel safe
to the comptroller (Resp. Exh. vol. VI No. 126). Thefront officecashier was
changed (Resp. Exh. vol VI No. 128). Employees concerned with the
excluded areas were taken under the control and supervision of PT Wisma
(Resp. Exh. vol. VI No. 129). _ . _ .

103. PT Amco took alsocertain actions; it sent noticesto all officetenants
to continue to pay rent to PT Amco. PT Amco's lawyer, Mr Yan Apul,
visited the hotel on April 1,1980 and after conferring with hisclients, wrote
aletter OF protest to the armed forces and Ministry of Defence (see para. 95
above; Cl. Doc. 98 and Resp. Exh. toCM, No. 53). Theseletters prompted
counter-letters from PT Wisma.

104. There then ensued a period of what might be described asa kind of
cold war which reigned between the parties. From time to time, aPT Amco
(which incidentally kept its officesin the building throughout the period of
the dispute until October, 1980, although the Claimants alleged that most, if
not al, of its records appear to have been taken and never accounted for)
employeewould carry out aharassing manoeuvreor two, thefront appeared
to move to the negotiating table. On or about April 12,1980, Inkopad tried
to bring about a reconciliation of the parties but the die had been cast, and
reconciliation could not be achieved.

105. Inthemeantime, PT Wisma, on April 11and 14,1980, madecertain
dlegationsabout PT Amco's investment licence obligations to the Foreign
Investment Board (see paras 110-30 below) and on April 24, 1980,
commenced a court action in the Central Jakarta District Court to sanction
with respect of its activitiesof March 31/April 1 and thereafter (see paras
110-30 and paras 131-41 below).

106. Throughout this period, Indonesian armed forces personnel
continued to be present at the hotel.

107. This state of affairs continued until May 24, 1980, when in what
gopearsto have been an attempt by PT Amco to regain physica control of
the hotel, Mr Tjengri, the PT Amco employee and loyalist, burst into the
hotd's front office, sometime around 1:00 p.m. and took possession of the
hotd master key, proclaiming to one and al that PT Amco had thus
regained possession, control and management of the hotel.

108. At about the same time, notices signed by Mr Tomodock, the
interim General Manager of the hotel appointed by PT Amco, and also PT
Amco’s Vice-chairman, announcing PT Amco's redemption of the hotel
from PT Wisma, were posted in various departments of the hotel. This
action obvioudly alarmed PT Wisma and after having attempted through

Major X the security coordinator, to negotiate a peaceful settlement of the
Incident, PT Wisma called upon the armed forces for assistance, and who
according to all accountsarrived at the hotel in thelate afternoon of May 24,
1980, in numbers and in uniform. They then took representatives of both
Parties to headquarters where theissueswere thrashed out and with finaly

I Tjengri surrendering the master key to the armed forces, which in turn
Passed them to PT Wisma. A couple of days later, officersof PT Amco, Mr
and Mrs Gumillag, were put undér control of an army intelligenceunit while
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the latter investigated what had happened at the hotel during the period
March 30/April 1- May 24,1980.

109. It should be noted that some membersof thearmed forcesremained
in the hotel until October, 1980, at whichtimeit wasdecided that they were
no longer required and they were returned to their respective units.

D. Revocationof the Licence

110. Asstated earlier (see para. 105 above), onedf thestepstaken by pt
Wisma, after it took over control and management of the Kartika Plaza
property on March 31/April 1, 1980, wasto report certaininformationtothe
Indonesian Capital Investment Coordinating Board, commonly known in
Indonesia as''BkPM™ after thefirst initialsof each of thewordsof its namein
Indonesian, that is Bodan Koordinasi Penannanam Modal, (hereinafter
referred to as“BkpM™ or "' Capital Investment Coordinating Board". BKPM is
the body in Indonesia which is responsible for, among other things, first
examining applications by foreign investors in Indonesia and making
recommendations to the Indonesian Government in regard to such
applications, as wdl as the supervision and surveillance of the
implementation of such foreign investments after they have been approved.

111. Shortly after April 1,1980, General Soerjo, as mentioned earlier, a
director of PT Wisma, and the Chairman of the then newly constituted PT
Wisma-appointed Management Council of the Wisma Kartika property,
accompanied by Mr Zoelkarnain Ali visited theofficesof BkPM (Washington
testimony, at 600).

112. Thefirstmeeting at BkpM held by the PT Wismarepresentatives wes
with the Chairman of BkpM. It was held in the morning of April 12, 1980
(Washington testimony of Mr Usman, p. 1228). They, that isthe PT Wisma
representatives, reported to the BkpPm that they suspected that there were
certain "irregularities” with the Amco Group's investment in Indonesia
(Washington testimony of General Soerjo, at 602, 614). Among the
allegations made was that funds which were supposed to be invested in the
hotel were transferred by the Amco Group out of Indonesiato Hong Kong.
Likewise, photos of the then physical state of the Kartika Plaza property
were shown to the Chairman of Bkpm (Washington testimony of General
Soerjo, at 615).

113. Thesecond meeting at BkPm held by the PT Wisma representatives
was with the Bureau Chief of the Directing, Implementation and Control
Bureau of BkPM, Mr Ridho Harun, and Mr Usman, who was Chief of the
Divisions of Mining and Service Industries at Bkpm and Mr Harun’s
subordinate. At this second meeting which was held in the afternoon of
April 12, 1980, PT Wisma was represented by Mr Zoelkarnain Ali and 2
lawyer, Mr Azwar Karim (Washington testimony, at 1228).

114. At the meeting Messrs Ali and Karim described some of the
allegations against Amco/PT Amco and submitted a letter dated April 11,
1980, from the Board of Directorsof PT Wisma putting in writing some 0
said alegations (Washington testimony of Mr Usman, pp. 1229-30 and
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Resp. Exh. to CM, vol. IV No. 87, para. 1). Apparently, thisletter, which
was hot produced asevidence beforetheTribunal, wasnot considered to be
sufficient because on April 14,1980, PT Wismaaddressed another letter to
the Chairman of BkpM headed "Re: PT Amco Indonesia’ (Washington
testimony of Mr Usman, pp. 1229-30and Resp. Exh. to CM, vol. IV No. 87)
(see para. 117 below).

115. Following the meeting in the afternoon o April 12, 1980 between
Messrs Ali and Karim, representingPT Wisma, and MessrsHarun and Usman
of BkpM, Mr Usman did some checking with Bank of Indonesia and the
Indonesian tax authorities(Washington testimony of Mr Usman, pp. 1270-75).
One could alsodeduct from thistestimony, althoughnot very clearly, that both
of theseingtitutionsat sometimesent documentsto Mr Usman, but inthecase
of thetax department, Mr Usman testifiedthat hissubsequent report was based
onapersona viston April 12or 13,1980to the tax department and hissighting
PT Amco's file there (Washington testimony o Mr Usman, at 1273). There
was No evidence that Mr Usman visited Bank Indonesia.

116. On April 13,1980, representatives of PT Amco, Mr Tomodock and
Mr Gumillag met Messrs Harun and Usman of BKPM at the BkpMm offices.
During the meeting, which lasted about one hour the PT Amco
representatives showed certain documents to the Bkpm officids. These
documents were not presented as evidence before the Tribunal nor
described to it (Washington testimony of Mr Usman, at 1230).

117. Asmentioned above (see para. 114 above), on April 14, 1980, PT
Wisma addressed a letter to Bkpm on the subject of "Re: PT Amco
Indonesia". This six page letter in Indonesian was accompanied by twelve
enclosureseach of which wasreferred toin thetext of theletter. Theletter
reviewed what PT Wismasaw asthechain of events and relevant documents
regarding the 1968 L ease and Management Agreement, the involvement of
the Aeropacific Group, including the US $1,000,000 1969 Loan
arrangement, the manner in which goods and equipment were allegedly
bought, paid for and brought into the country, the accounting treatment of
such transactions in the PT Amco financial statements, and concluded that
(& PT Amco had failed to meet its investment obligations under the
Investment Licence and the 1968 L ease and Management Agreement; (b)
the accounting treatment in PT Amco's financial statements of the US
$1,000,000 1969 aBN Loan was misleading insofar as it purported to
represent "' fresh capital abroad™; (c) payments for imported goods came
from Indonesian operations and not from overseas funds; (d) significant
sums were transferred abroad and "never reported and without the
knowledge" of Bank Indonesia, BkPM and PT Wisma; (€) PT Amco was
"unwilling to submit to PT Wisma its periodical reports concerning the
proceedsof leasedf roomsandshops”; (f) goodsimported by PT Amcofrom
Hong Kong wereinflated; (g) PT Amco in 1973 participated in afictitious
loan from Pan American, and treated samein PT Amco's booksin such a
way as''to deceive the Government™; (h) certain payments by PT Amcoto
Yee On Hong, aHong Kongcompany, werereally paymentsof debtsdue by
Pan Americanto Y eeOn Hong, and other alegationsaf asimilar nature. PT
Wisma concluded that:
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Management Contract was taken over by PT Amco Indonesia". The
obligationsof the Amco Group, according to the Request wereto complete
construction of the project within the fixed time schedule; to provide hote|
equipment; (and) toinvest capital amounting to US $4,000,000consisting of
own capital (equity) —US $3,000,000 and loan capital from abroad—Uus
$1,000,000. (Again, no reference was made to Amco's investment
obligations according toitsInvestment Licence, reference only being made
to the 1968 L ease and Management Agreement, which referenceswerenot
accurate). The Request reiterated an allegation contained in Mr Usman’s
Summary (see para. 119 above) that “PT Amco Indonesia was not able to
fulfilitsobligation™ under the 1968 L easeand Management Agreement and
for this reason entered into the second Sub-Lease Agreement with the
AeropacificGroup (no mention being made of thefact that this Agreement
was made with the full knowledge, acknowledgement and approval of PT
Wisma). Referencewasalso madetothe"March 31,1980" take-over by PT
Wismaof the management of the hotel from PT Amco:

since PT Amoeo Indonesia has violated the capita investment administrative
regulaiondprovisonsin the form of: a. it did not meet the capitd deposit
goproved by the Government; b. the condition of the hotel became more
deteriorated and the amount of room dwindled ... thus indicating that PT
Amoo did not meke a 'replacement’ d those rooms, which meansthét it did
not fulfilitsobligationsasprovided in the L easeand Management Contract; c.
acknowledgementd |oan asequity (own capital); d. did not forward finencid
report to Bank Indonesia concerningtransfer (of funds) abroad; e. within the
lest five years, did not forward a report concerning the redizationd capitd
investment (Report A) to the sxkpMm on the execution d a Sub-Lesse
Agreement, and thisalso meansthat PT Amco Indonesiadid not managethe
building/hotel Kartika Plaza by itself, besidesthat, PT Asico Indonesiadso
committed violation(s) with crimina elements; i.e. in theform of: committing
tax manipulationsin thesensethat it did not pay taxesasit has been assessed;
b. to extend as guarantee the property d the hotel in order to obtain a loan,
without approva d the owner (PT Wisma Kartika).

These allegations were a combination of those contained in the Usman and
Ridho Reports. Lastly, the Request to the President, which requested
approval for BKPM to revoke PT Amco's licence, echoing a phrasein Mr
Usman’s Report stated that by committing the"'legal violations' referred to
above, "the presence of PT Amco Indonesia in the framework of foreign
capital investment does not seem to be profitable any more for national
development”.

127. The President of the Republic of Indonesia approved the
revocation/termination of PT Amco’s Investment Licence and this was
conveyed in a letter of the Minister/State Secretary dated May 30, 1980
(Resp. Exh. toCM, val. IV No. 91, para. 6).

128. On July 9, 1980, the acting Chairman of BkPM issued a decision
"concerning Revocation of Approval/Termination of Capital Investment

Busm%s in the Name of PT Amco Indonesia in the Framework of La“’
10ET Fancarming Foreion Capital Investment (PMA)”
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(hereinafter referred to as the "Revocation” (Resp. Exh. to CM, vol. IV
No. 91).

129. )The Revocation began by first taking into consideration that pT
Amco was "established ... in the framework of Law No. 1 concerning
Foreign Capital Investment to executeal easeand Management Contract in
the fieldof operating Hotel Kartika Plaza between PT Wisma Kartika and
Amco Corporation, USA, dated April 22,1968". The Revocation went on
to say that because PT Amco "' delivered the management of Hotel Kartika
Plazato PT AeropacificHotel Corp." pursuant to the First and Second Sub-
Lease Agreements, "thereforeit isnot PT Amco Indonesiawhich fulfilled
the obligations as stipulated" in the 1968 Lease and Management
Agreement. Also, the Revocation stated that the audited financia
statements of PT Amco showed that the company had only:

deposit(ed) itscapitd ... intheamount d US$1,399,000whichconsisted of (&)
loan for the amount of US $1,000,000and own capital (equity) for thesum of
US$399,000, whereasaccording to the L ease and Management Contract and
its Foreign Capital Investment Application, PT Amco isobliged to invest its
cgpitd in the amount d US $4,000,000, which conssted o own capita
(equity) at thesum o $3,000,000and (&) loan for US$1,000,000, and that the
fulfilment of the remainder o the capita was executed by PT Aeropacific
Hotd Corporation, an Indonesa Company, therefore the said capital is not
foreign capital (freshcapita) isstipulated in Article2, Lav No. 1, Y ear 1967.

130. The Revocation then pronounced the “Revocation/Annulment” of
theapproval given by thePresident of the Republicof Indonesia™ dated May
18, 1968" (sic) (see paras 31 and 32 above) which according to the
Revocation"wasgranted to PT Amco Indonesiainthefield of management
o Hotel Kartika Plazain theframework of Law No. 1Y ear 1967 concerning
Foreign Capital Investment". The Revocation then went on to say that asa
result of therevocation/annulment referred toin the previous sentence, the
“revocation/annulment of licencesand tax facilities”" also resulted, and "dll
facilities which have been granted (enjoyed)" in the Foreign Capital
Investment Law framework had "'to be returned to the Government™. The
Revocation came into force on July 9, 1980.

E. The Indonesian Court Proceedings

131. On April 24, 1980, PT Wisma, as Plaintiff, filed a suit against PT
Amco, as Defendant, making reference to the 1968 L ease and M anagement
Agreement of April 22,1968, the amendment thereto of May 19,1968 and
the1978 Profit Sharing Agreement of October 6,1978, between PT Wisma
and PT Amco aswell asto theamended Foreign Investment Application of
PT Amco and the Investment Licence issued pursuant thereto. The suit

alleged that according to the 1968 L ease and Management Agreement, the
"OverseasPartner", astherein defined, undertook to"invest up to the sum
of US $4,000,000" in the Wisma K artika project, with " up to US$1,000,000

beinginvested for completion of the Annex" that isthefirst phaseand " upto

the sum of US$3,000,000" for thesecond phase. Moreover, according to the
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suit, inthe™ Defendant's application to the Government for aforeign capitat
investment permit”, Defendant declared that the entire capital of
Defendant constituted assets which were specifically allocated and/or set
aside for the requirement of establishing Defendant's Company in
Indonesia. (Oneshould noticethat it wasAmco whichwasthe Applicant for
the"foreigninvestment permit”, not the Defendant, PT Amco).

132. The suit alleged that "it is evident that since the Foreign Capital
Investment permit wasissued ... Defendant (i.e. PT Amco) hasneglectedto
perform itsobligations, having deposited on (sic) US$1,399,000...” and «it
is evident Defendant introduced capital of only US $983,992.65 ...»
Moreover, according to the complaint, "it is evident that Defendant
transferred money abroad from June 1969 through the end of 1978 in the
amount of US $2,677,636.22 ... without the knowledge of Plaintiff or the
approval of the Government™ in breach of BkpM Decree of August 1,1974
and Defendant allegedly "never carried ... out” certain aleged periodic
reporting requirements' to the sBkpm and Bank of Indonesia concerningthe
Realization of Foreign Capital Investment ... thus”, accordingto PT Wisma
"violatingthe provisionsset down by the Government” for the regul ation of
foreign investment in Indonesia™accordingto which Defendant's operating
licence can be revoked by the Government” (emphasis not added). In
addition, according to PT Wismas dlegations, "it is clear that through
March 31, 1980 Defendant did not fulfil its promises” (i.e. of making
"hundreds of millionsof Rupiahs” of repairs to the hotel), so Plaintiff (i.e.
PT Wisma) took back the management of the Hotel Kartika Plaza. One
other specificallegation made by PT Wismawasthat PT Amco "without the
approval or knowledge of Plaintiff, put up Plaintiff's property (a generator
set) ascollateral without theapproval of Plaintiff", citingasevidence aletter
dated November 29,1979 from PT Amco to Bank Bali (Resp. Exh. to CM,
vol. IIT No. 55). In summary, the Plaintiff alleged that PT Amco (1)
committed “violation(s) of the Foreign Capital Investment Law"; (2)
committed "embezzlement of Plaintiff's property, i.e. the generatlng =t
worth Rp. 60,000,000.00" and (3) "'did not fulfil the promisesagreed to ...

133. Thesuit then concluded by askingthe Central Jakarta District Court
to (1) rescind the 1968 Management and L ease Agreement, itsamendment
of May 19, 1968 and the 1978 Profit Sharing Agreement; (2) condemn PT
Amco to pay " compensation in the amount of Rp. 6,030,661,657.18” or US
$9,726,873.64 (rate US $1.00 / Rp. 620) (calculated as follows: Rp-
799,341,657.18 which was grossed-up for inflation by 23% figure of a Rp-
649,871,266estimated by First National Adjust Company of JakartaonMay
16, 1979 as an amount which was required to put the hotel "in gOOd
condition™ (Resp. Exh. to CM. vol. II No. 41), plus Rp. 1,231,320,000 in
respect of rent ""which should have been received for 10 more years, if the
hotel were in good condition”, plus Rp. 1,000,000,000 for “rent which
should have been recei vedforlO moreyearsif theshops/offices werein good

condltlon plus Rp 3,000,000" because K artika Plaza has been defamed at
ﬂﬂﬂﬂﬂﬂﬂ ~f miemanasement”. IN addition, PT Wisma
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pT WismaKartika's management of Hotel Kartika Flazais sanctioned under
the lawv and can be priorly executed, even though thereis an gpped or some
other legd action. Thisis to avoid grester lossto Plaintiff. It is requested that
while the caseisin process, the management currently being carried out by the
plaintiff belegdized or at least gpproved by the court.

134. This suit was not notified or served upon PT Amco until May 30,
1980. But on May 28,1980, that is, more than one month after the suit was
originally filed and two daysbefore PT Amco receivedfirst word of thecase,
the Central Jakarta District Court granted ex parte PT Wismals request for
an interlocutory decree giving PT Wisma permission to manage the Kartika
Plaza property pending thefinal outcomed thesuit, but ordered PT Wisma
to make a monthly accounting of its management.

135. On June 2, 1980, PT Amco filed a Request for Postponement of
Implementation of the Interlocutory Decree, and on July 8, 1980, the
greater Jakarta Court, the Appellate Court, granted PT Amco's Request.
PT Wismaon July 28, 1980 stating that "'on 9 July, 1980, the BkPM revoked
the agreement/ended the capital investment venture in the name of PT
Amco Indonesia” appealed this judgment asking the Indonesian Supreme
Court "not to implement the July 8, 1980 Appellate Court decision' and
thus in effect asking for reinstatement of the interlocutory permission
granted to PT Wismato manage the hotel pending the outcome of the case
on the merits. On August 4, 1980 the Supreme Court reversed the Appeal
Court's judgment and reinstated the latter. The Supreme Court cited two
reasonsfor its judgment: one, at thetime of PT Wismads filing the suit i.e.
April 24,1980, PT Amco "washo longer managingthe Kartika PlazaHotel
and Building" and "therefore (the) interlocutory decree ... in fact
strengthened temporarily the legal condition in which PT Wisma Kartika
had been managing the Kartika Plaza Hotel and Building"'; and the second
reason was that BkPM had on July 9, 1980 cancelled PT Amco's Foreign
Investment Licence so that PT Amco "may no longer mange the Kartika
Plaza Hotel and Building, unless the Court decides otherwise in the main

136. In the meantime, on July 16, 1980, counselsfor PT Amco filed an
Exception to the Jurisdiction of the Indonesian Courts to hear any dispute
arisingout o the 1968 L ease and Management Agreement because Clause
12 of such Agreement stated that the parties must settle any dispute arising
therefrom by International Chamber of Commerce arbitration in Paris.
On October 8, 1980, the Jakarta Court rejected said Exception to
Jurisdiction. Evidently, this judgment was not rendered in writing.

137. On November 12,1980, PT Amco filed a Reply on the meritsof PT
Wisma's suit in which its arguments against the same were fully devel oped.

On December 10, 1980, PT Wisma filed a Replication answering PT
Amco's Reply.

PT Amcofiled a Rejoinder and Conclusionson January 21,1981 and May
15,1981 respectlvely

TN e Blad ke Canclncions on April 3, 1981 and
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138. The attorney for PT Amco then submitted a written byies
summarizing the points evidently made by two witnesseswhich apparently
testifiedon July 3,1981. According to PT Amco's attorney, the witnesses i,
question **supported Defendant’s arguments that Hotel Kartika Plaza wag
takenover physically by PT WismaKartikaon March 31,1980". PT Wisma,
on September 4,1981, filed a" Reaction Against Defendant's Witnesses ang
its Arguments™, which did not really add anything new to its position ang
emphasized that PT Amco and not Amco Asia was the proper party ¢,
defend its suit. On September 18, 1981, PT Amco submitted its “Fipay
Reply/Conclusions” which repeated once moreits position with respect
jurisdiction, procedure and the merits of the case.

139. On January 12, 1982 the Central Jakarta District Court, sitting in
firstinstance, rendered itsjudgment with respect to PT Wismas suit and pr
Amco's counterclaim. The Court found that:

a) PT Amco itsdlf invested only US $1,399,000 whereas its obligations
under the 1968 L ease and Management Agreement wasto invest Us
$4,000,000 and that in claiming to have invested more, PT Amco
"went through PT Aeropacific, which constitutes national capital”
and, in so doing, breached its investment application and licence.

b) PT Amco "acknowledged as true that it never made periodic reports
on its activitiesto Bkpm™ and that it did not deny having transferred
money abroad which transfers were "not with the government's
permission™ in breach of a1973 BkeM L etter of Decision.

¢) PT Amcodid, asadleged by PT Wisma, secure PT Wisma's generator
as security for a loan from Bank Bali in breach of the 1978 Prdfit
Sharing Agreement.

d) The Government had on July 8,1980 revoked PT Amco's investment
licenceand thus PT Amco could not carry out-any agreement with PT
Wisma because such a situation would conflict with the law ad
therefore would be null and void.

€) The1968L ease and Management Agreement, its amendment of May
19, 1968 and the 1978 Profit Sharing Agreement were rescinded ad
PT Amco ordered to pay Rp. 799,341,657.18 compensation to PT
Wisma, this being based on the PT First National Adjustment
Company report of May 16,1979.

f) Thedefamation claim was rejected.

g) PT Amco's counterclaim was rejected as were its arguments with
respect to jurisdiction and the interlocutory decree.

140. On January 21,1982, PT Amco filed an appeal and on February 10,
1982, the Central District Court ruled that the execution of its judgment of
January 12,1982 wassuspended pending theoutcome of PT Amco's aPPe?l'

141. On November 28, 1983, the Jakarta Appellate Court rendered!s
judgment on PT Amco's appeal. It ruled that: ,

a) with respect to the interlocutory decree that because of BKPMS
Decision of July 9, 1980 to revoke PT Amco's investment licence and
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in view of the August 4, 1980 Supreme Court ruling, "the Central

Jakarta District Court's interlocutory decree can be upheld™;

b) with respect to PT Amco's Exception to Jurisdiction, the Appellate

Court ruled asfollows:

(i) inconnection with PT Amco's allegation that due processhad not
been observed when the interlocutory judgment was rendered
because PT Amco had not been summoned or heard before the
Interlocutory Decree was granted, the Appellate Court stated
that PT Amco's exception had to be rejected. Its reasoning for
thiswasthat sincethetake-over of March 31,1980, PT Wismawas
infactin control of the property; PT Amco had not itself managed
the property during the time it had sub-leased its rights to PT
Aeropacific; PT Amco had not met itsobligations under the 1968
Lease and Management Agreement particularly *concerning
foreigninvestment, etc...”; PT Amco may not any longer manage
the hotel because on July 9, 1980, BkPM revoked PT Amco's
investment licenceand the Interlocutory Decree" only upheld the
state of law in which PT Wisma had conducted the daily
management” of the property;

(i) with respect to the argument that the dispute between PT Amco
and PT Wisma should have been settled by International
Chamber of Commerce arbitration as supposedly referred toin
the 1968 L ease and Management Contract, the Appellate Court
ruled that thetermsof the 1978 Profit Sharing Agreement and its
reference to the fact that the parties chose their permanent
domicile for purposes thereof at the Central Jakarta District
Court, plusthereferencethat all previous provisionsof the 1968
L ease and Management Agreement which werecontrary thereto
were null, rendered the question of International Chamber of
Commerce arbitration no longer operable;

(iii) the argument that Amco aso had to be made a defendant in the
case was a so rejected on the groundsthat PT Amco when it was
formed had succeeded to Amco's rightsand obligations under the
1968 L ease and Management Agreement.

¢) Onthe meritsof PT Wisma's suit, the Appellate Court ruled that the
rulingof the Court of first instance wascorrect and proper accordingto
law and must be upheld.

d) Onthecounterclaim, the Appellate Court likewisemadethe judgment
of the court of first instance its own.

Accordingly, PT Amco's counterclaim was rejected.
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PART I - PRELIMINARY MATTERS
CHAPTER | — THE CLAIMS, DEFENCESAND COUNTERCLAIM

Section | — The Claimsand Defences

142. Thefirstdescription of theclaimsput beforethe Tribunal was given
by Claimantsin paragraph 1 of theRequest for Arbitration, hereabovegiteq
(see para. 1). It appears, fromthisshort description, that the Claimantswere
invoking two causes of action, namely the alleged seizure of theinvestment
and cancellation of theinvestment licence.

Then, in the "Claimants Statement of Facts and Law", the Claimants
invoked again, asthebasisdf their claim, thetaking over of the KartikaPlaza
HBotel from PT Amco and the premature revocation of the investment
licence.

In their Reply to Indonesia's Counter-Memorial, Claimants contended
(conclusions, para. 2) that:

(Hhe Tribund's jurisdiction extends to dl d Indonesials wrongful adtions
incdluding thesaizured theHotd by itsarmy, therevocaion d theinvestment
licence by itsInvestment Board and the rescissond Leaseand Management
contracts by its courts, because such actions deprived Clamants d their
investment without compensation.

In addition, Claimants stated (Reply to Indonesia's Counter-Memorial,
conclusions, para. 4) that they:

... would beentitled to compensationeven if thecancellationof theinvestment
licence hed been judtified to the extent that the vaue conferred on Indonesa
exceedsIndonesia'sdamages.

In this respect, Claimants contend (Reply, at 111) that:

(they) areentitled to regtitution for the benefit conferredon Indonesia, under
thedoctrined unjust enrichment, even if they committed breaches.

InitsCounter-Memorial, the Respondent denied the seizure of the Hotel
Kartika Plaza by the Government, as aleged by Claimants (III, A.9) and
contended that the revocation of PT Amco’s investment licence was lawful
(11, B and C).

Then, in the Reioinder on the Merits, Respondent contended (at 51 ff.)
that Claimants cannot recover on any theory-of unjust enrichment.

Finally, as again stated by Mr Hornick, counsel for Claimants, in itsﬁﬂal
oral argument (see Minutes of the hearings in Copenhagen, at 941),
Claimantscontend:

... With respect to causesd action ... that thereare three distinct theoriesof
recovery in this case. And that each of these theories is recognized by both
Indonesian and international law. Thet is to say, expropriation, breach of
contract and unrjust enrichment (emphasis provided).
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The Same causes of action were discussed and denied by the Respondent,
in its briefs hereabove mentioned, and in thefinal oral argument presented
on its behalf at the hearings in Copenhagen.

143. Astotheamount claimed by Claimants, Claimantsstatedin thefinal
stage Of the proceedings that the amount of their claimwas US $15,428,000,
the hotel having been valued at this amount on December 1, 1983
(Copenhagen transcript, at 1484 ff.).

In addition, Claimants requested that interest on the amount claimed,
from March 31,1980, costsand disbursementsof thisarbitration and counsel
fees be awarded (Request for Arbitration, at 14). Said claims were
geaffirmed in Claimants Reply to Indonesia's Counter-Memorial, dated
February 28, 1983 (at 125) and in the final oral argument (see Minutes, at
1484). However, according to Mr Hornick's statement in oral argument,
interest up to December 31, 1983 having been included in the vauation of
the hotel at this date, additional interest should run only from such date to
the date of effective payment.

144. Denying all the claims, on whatever basis, Respondent requested
the Tribunal to decide that no compensation at al is to be awarded to
Claimants.

However, discussing subsidiarily the maximum amount of damages that
could bealleged by Claimants, Respondent contended that thefigureshould
be placed at between US$720,000 and $1,110,000 (Resp. Rejoinder on the
Meritsat 59).

In addition, Respondent contended that the interest rate should not be
higher than 6%, and that all monetary awards should be madein Indonesian

rupiahs.

Saction /7 - The Counterclaim

145. In its Counter-Memorial of December 30, 1982, the Republic o
Indonesiaasked the Tribunal (Submissions, para. 5, at 108-9):

(@ Toadjudge and declare

() That Indonesia wasfully judtified in revoking PT Amco's investment
licence because o violaionsd its obligations under the licence and
other violationsd Indonesian lawv and gpplicablerulesd international
law, and that PT Amooisobliged to return to Indonesiatheamount of
dl tax and other concessonswhich Indonesia granted to PT Amco;

(i) That, accordingly, PT Amco's dams are dismissed and Indonesids
counterclam is granted.

The same counterclaim was presented in the Respondent's Rejoinder on
theMerits, dated October 31,1983 (at 60-1, and submissions, at 62, iii). The
total amount of the counterclaim, asindicated inthe Rejoinder (at 61) isUS
$583,591,000, theexchange rate used for all computationsin this respect was
the then current average rate of US $1/ Rp. 975. In oral argument (see
Copenhagen transcript, at 1551), Mr Brower stated that in this respect as
well, an award in rupiahs would be "' appropriate™.

Inthefinal oral argument, counsel for the Respondent simply referred to
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the pleadings on the counterclaim; accordingly, the counterclaim remaineq
unchanged, asto its causes aswell asto its amount.
In addition, the Respondent asked the Tribunal (Rejoinder on theMerits,

at 63):

To adjudge and declare pursuant to Article 61(2) of the Convention that
Clamantsshal pay dl costsd the present proceedings, induding thefeesang
expensesof themembersd thisTribuna ,thechargesfor useof thefacilities of
the Centre, and the expensesincurred by Indonesiain connection with these
proceedings.

146. Claimant concluded that the Tribuna should reject the
counterclaim (see Cl. Reply to CM, at 125).

CHAPTERII — THE APPLICABLELAW

147. Thepresent disputeisto bedecided according to the applicable rulesof
law, since the partiesdid not agree to entrust the Tribunal with the power to
decideit exaequo & bono, likethey could have doneaccordingto Article42,
para. 3 of the Washington Convention.

Article 42, paragraph 1 of said Convention provides asfollows:

TheTribuna shdl decideadisputein accordancewith such rulesd law asimey
be agreed by the parties. In theabsence d such agreement, the Tribunal shdl
aoply thelaw d the ContractingState party to the dispute (includingits rules
on the conflict o laws) and such rules o internationa lav as mey be
gpplicable.

148. The parties having not expressed an agreement asto therulesd lav
according to which the disputes between them should be decided, the
Tribunal has to apply Indonesian law, which is the law of the Contracting
State Party to thedispute, and such rulesof international law astheTribunal
deems to be applicable, considering the matters and issuesin dispute.

As to Indonesian law, there is no need to enter into a discussion of its
conflicts of laws' rules. Indeed, Claimants as well as Respondent were
constantly referring, in their discussion on the merits to the substantive lav
of Indonesia. Moreover, the dispute before the Tribunal relating to an
investment in Indonesia, there is no doubt that the substantive municipa
rulesof law to be applied by the Tribunal areto drawn from Indonesian law.

Similarly, by virtueof Article42of the Convention, the appropriate rules
of international law are to be applied by the Tribunal; here again, it can be
mentioned that the parties not only did not deny their applicability, but
constantly referred tothem in their pleadingsand in thefinal oral arguments
(see, in particular, asto the Respondent; Resp. Rejoinder on the Merits, at
47, footnote xx; and as to the Claimant; oral argument, Mr Rand,
Copenhagen transcript, at 939; Mr Hornick, Copenhagen transcript, at 941
ff., 943).
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CHAPTER I — ISSUESTO BE DISCUSSED

149. Asstated earlier, Claimantsinvoke three bases of claims:

— expropriation;

— breach of contract, that respondent allegedly committed by revoking
the application’s toinvest approval (in other words, the" revocation of
the licence™);

— unjust enrichment.

The two first bases of claimswill be discussed hereunder (Sections C and
D). On the other hand, there will not be need to discuss whether,
considering the applicable law and the circumstances of the case, thetheory
of unjust enrichment may provide a basisof claim. Indeed, for the reasons
stated below, the Tribunal will admit the State's responsibility in the
framework of the two first bases of claims relied upon by Claimants,
however not adhering to al the interpretations and arguments related to
said bases of claims, as developed by the Claimants. Consequently, the
unjust enrichment claim will become unnecessary.

150. The Claimants contend that threefactsand/or actsdeprived them of
the rights they acquired when they received the authorization of Indonesia
toinvest, namely:

— the"seizure” of the hotel;

— the revocation of the licence;

— the Jakarta Court decisions, which rescinded the Lease and

Management Agreement.

Whilediscussingthetwofirst factsand/or acts, the Tribunal will not enter
into the detailed discussion of the third one.

Indeed, it iscommon ground in international law that the international
responsibility of aStateisnot committed by the acts of itsmunicipal courts,
except where such acts amount to denial of judice (see in genera: D. P.
O’Connell, International Law, vol. 2, at 1024 ff.; Charles Rousseau, Droit
International Public, tomeV , 1983, at 66 ff.).

Now, however broadly the concept of denial of justice may be construed
and applied (see Rousseau, ibid.) the Tribuna is of the view that the
proceedingsin the Jakarta Courts(see above, paras131-41)donotlead usto
consider that there was one in the instant case. This does not mean, of
coursg, that thefindingsof the Jakarta Courts are binding on this Tribunal:
indeed, in oral argument, counsel for Respondent expressly admitted they
arenot. But thefact that the Tribunal will not adhere to such findingsdoes
not mean that by expressing a different opinion, the Jakarta Courts
committed adenial of justice, for which the Republic of Indonesiacould be
held internationally responsible.

151. Moreover, the dispute in the Jakarta Courts was not one between
the parties in the present arbitration, but rather one between PT Wisma
Kartika and PT Amco, and the Tribunal has already decided, in the award
on jurisdiction, that while having jurisdiction over the parties before it, it
would not enter into the litigation between the parties to the Lease and
Management Agreement.

Finaly, it should be noted that it was not the Jakarta Courts which
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revoked the investment licence; such courts merely took into account the
fact that the revocation had been decided by the proper administratiye
authority. Therefore, it is not to the courts to which an infringement of tp,
State's obligations, flowing from the licence previously granted, could be
imputed.

152. Accordingly, in the Discussion (Part II) the Tribunal will firsy
consider two bases of claim relied upon by Claimants, namely:

— expropriation (Chapter 1),

— breach of contract (Chapter II).

Then, it will examine the prejudice caused to Claimantsby Respondent's
acts and the damages to be awarded in order to compensate for same
(Chapter I1I); the counterclaim (Chapter 1V); the costs (Chapter V).

PART ITI — DISCUSSION
CHAPTER | — THE ISSUE OF EXPROPRIATION

153. Asmentioned above (para. 1) the Claimantsin paragraph 1 of the
Request for Arbitration stated inter alia:

TheRepublicsaized theinvesment in anarmed military action ... The parties
disputetheright o the Republicto seizetheinvestment ...

Aslikewisementioned above counsel for Claimantscontended that oneof
the causes for action and thereby for recovery isexpropriation as dlegedly
realized by the "seizure” or "take-over" of the hotel during the eventsd
March 30/April 1, 1980.

IntheClaimants Statement of Factsand Law they further alleged that the
Respondent violated Articles 21 and 22 of Indonesia's Foreign Investment
Law No. 111967 which expressly guarantees that the Government shall not
expropriate any foreign capital except under certain conditionswhich were
not fulfilled in this case (see the provisions hereunder, para. 157).

Inits Counter-Memorial (at 78) the Respondent denied that the rightsof
the Claimants were seized by an expropriation. The Respondent further
denies in its Rejoinder on the Merits (at 3-20) that the loss of PT Amco’s
hotel management rights resulted from an " Army take-over" asthere was
"no armed, military action on April 1, 1980" and as "'the allegation of an
armed, military action cannot be supported by attributing acts of PT Wisma
to Indonesia’.

155 [sic]. The events on which the Claimants base their claim are
described above in paras 79-109. Even if some of the testimony of certain
witnesses contradict each other, and even if some of the documentary
evidences can beinterpreted in different ways, the Tribunal issatisfiedthat
on or about the critical period there wasa taking of Claimants rightsto the
control and management of theland and all the Kartika Plaza building. Such
a take-over was clearly intended in the letter of March 31, 1980 from PT
Wisma (see paras 90-1 above) and subsequently carried out and finalized.
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The Tribunal is further satisfied that a number of army and police
personnel were present at the hotel premises on April 1, 1980 and by their
very presence assisted in the successful seizure from PT Amco of the
exercise Of itslease and management rights (see paras 93-103).

156. The question now is whether this taking is or amounts to an
expropriation which according to Indonesian law and to international law
can giveriseto aclaimfor compensation.

157. In Article 21 of the Indonesian Law of Foreign Investment No.
1/1967 it is stated:

The Government shal not undertake a total nationalization/revocation of
ownership rights d foreign capital enterprisesnor take steps to redtrict the
rights d control and/or management d the enterprises concerned, except
when declared by Act o Parliamentthat theinterest o theStaterequiressuch

astep.
Article 22 states:

1. Inthecased the measuresreferred to in Article 21, the Government has
the obligation to provide compensation, the amount, type and payment-
procedured which shall havebeen agreed upon by both partiesin accordance
with the principlesvdid in international law ...

The law further states that if no agreement between the parties can be
reached the question shall besettled by an arbitration which shall be binding
for both parties.

158. In the extensive lega literature which exits on the question of
expropriationin international law, the problem of definition that istosay a
clear statement of what isunderstood by expropriation ininternational law,
hesnot received great attention. There have, however, been authoritieswho
havetried to makealegal distinction between different kindsof interference
in privateproperty based on differences in motive, object, extent, form and/
Of purpose.

Especiadly important in this respect is, however, that it is generaly
accepted in international law, that a case of expropriation exists not only
when a state takes over private property but also when the expropriating
statetransfersownership to another legal or natural person. Expropriation
in international law aso exists merely by the state withdrawing the
protectionaf its courtsfrom the owner expropriated, and tacitly alowinga
de facto possessor to remain in possession of the thing seized, as did the
Roman praetor in alowing longi temporis praescripto, (cf. B. A. Wortley,
Expropriation in Public International Law, 1959)

Even if there are many different opinions as to the concept of
expropriationininternational law (cf. also thediscussion held at the Institut
de Droit International in 1952, Annuaire (1952), vol. 44. II. p. 283) it
emerges, however, asaconditiosine qua non that thereshall exist ataking of
Private property and that such taking shall have been executed or instigated
by agovernment, on behalf of agovernment or by an act which otherwise is
attributable to a government.
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159. The take-over of Kartika Plaza consequently raises the following
guestions:

a) Didthetakingoccur on behalf of or ontheinstigation of the Republic?

b) Did the taking occur on behalf of or on the instigation of the army,
Inkopad or PT Wisma, and if so can such be attributed to the
Republic?

Thetaking wasinstigated by PT Wismaand wascarried out for the benefit
of thesame. Asit appearsfrom paragraph 91 above, the decisionto carry jt
out was taken by General Soerjo, a director of PT Wisma who acted ag
stated in theletter of March 31,1980 on the ground that PT Wismawasthe
owner of the Kartika Plaza Hotel/building and |and.

160. TheTribunal wasnot provided with any evidence that the take-over
of the hotel and thereby the taking of the Claimants' exercise of their rights
to control and management wasdue to a governmental decision.

161. IntheClaimants Rejoinder onJurisdiction (page24), the Claimants
contend that PT Wismawas merely the "alter ego” of the Respondent. In
supporting this view the Claimants refer to several statements made by the
Chief of Staff of the Indonesian National Army in the PT Wisma Kartika
10th Anniversary Book (October 1974), where he expressed the view that:

(t)en years ago, the Indonesian Army Command ... establish(ed) an
organization (which) owing to the determination and courage ... in evay
individua member of the Indonesian Army ... has grown up and developed
into the present PT Wiama Kartika.

and further:

(t)he pioneersand membersd the board (of PT Wisma Kartika) ... hae
added up to the good reputation o the Indonesian Nationd Army during all
theseyears.

The Claimants further referred to a letter dated April 14, 1980 (Resp
Exh. to CM, vol. IV No. 87) from PT Wisma and BxpM, stating that:

the Defense Minister/Commander and Chief of the Armed Forces (is) our
highest authority.

TheRespondent admitted (Resp. CM, p. 21) thefact that Inkopad me"’d
all of PT Wisma's outstanding sharesin 1967 and that it selected PT Wisma's
management. The Respondent further contended that:

Inkopad wes established to provide certain socid welfare services to
Indonesian Army Personnedl.

In its Rejoinder (at 25) Claimantsdraw the conclusions that:

PT Wisma Kartika has never been a private commercid enterprise, ot
overated for the benefit o anyone other than the Army.
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Therefore —intheopinionof the Claimants- theactsof PT Wismashould be
attributed to the Respondent.

162. TheTribunal cannot accept this point of view of the Claimants. The
Tribunal finds that although it is proven that a close relationship exists
between PT Wisma and Inkopad, and between the latter and the armed
forces (Seeabove, para. 9) thisfactin itself does not attribute theactsof PT
wisma Or itsleadership to the Government of Indonesia.

163. By reaching this conclusion the Tribunal accepts that PT Wismais
registered asalimited liability company and that theactsof such entitiesare
pot normally to be attributed to their shareholders.

The Tribunal accepts that in acountry like the Republic of Indonesiathe
military establishment has a dual task: 1) to take care of the external and
internal security of the State and “2) to build - rebuild the nation™ (see Cl.
Doc. 102).

The second task means that some economic activities which in some
countries aretaken care of by private or public owned companies arerun in
Indonesia by people who belong to or are retired from the military
establishment. This fact cannot in the opinion of the Tribunal change the
legal evaluation that PT Wisma is an economic entity which has its own
profit-seekinggoal. Thisgoal isby nature not different from the objectiveof
other private economic entities, but is certainly very different from the
normd purpose of a government: i.e. public administration in its widest
sense.

Ontheother hand, thisclose relationship between some of theleadership
d PT Wismaand the active policelarmy establishment wasin theopinion of
theTribunal precisely the reason why it had been possiblefor PT Wismato
cdl in the policelarmy with the effect that the Investor wasintimidated to
gveupitsright to control and management of the property.

But these acts of PT Wisma are not an expropriation or taking neither
accordingto national (Indonesian) nor tointernational law. Nor aretheacts
of PT Wismain any way attributable to the Government of Indonesia.

164. TheTribunal is, however, satisfied that if it wasnot for the presence
of a number of armylpolice personnel on the hotel premises, which
personnel were called into — and as a matter of fact also succeeded to -
Support the take-over, the Claimant would not - at least at that stage— have
had to give up their control and management of the Kartika PlazaHotel. PT
Wisma would therefore not at that date have been in the position to take
over the management of the hotel.

165. These findingsof the Tribunal, however, raise a question whether
the assistance rendered to PT Wisma by the policelarmy personnel assuch
€an jnvolveresponsibility for the Government of Indonesia?

166. As stated above (para. 88 ff.) PT Wismaand the Claimants at the
end of March 1980 were in dispute concerning the implementation of the
agreements between the parties and the amounts which the respective
Parties thought were due by PT Amco to PT Wisma. It was this dispute
Which eventually ended — with the assistance of the armylpolice personnel -
In the take-over of the control and management of Kartika Plaza.

167. 1t follows from the 1978 Profit Sharing Agreement, paragraph 2,
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(see para. 81 above) that *the management of the Kartika Plaza Land apqg
Building with all itscontents shall be carried out, implemented and the £y,
responsibility of PT Amco".

Thetake-over wascontrary to this agreement.

168. The decison by PT Wisma to take over the hotel was furthe,
contrary to Clause6in the Profit Sharing Agreement of October 6, 1978 i,
which PT Wisma and PT Amco agreed that any dispute shall be settjeg
directly by and between the parties by upholding the principle of
"consultations to reach agreement”, mutual respect and with the aim.
successful, peaceful, and orderly businessin Jakarta-Indonesia (Ci. Doc.
No. 16).

169. By enforcing - with the assistance of armylpolice personnel - 4
unilateral decision contrary to contractual undertakings and without having
this decision justified either by agreement or by court decision PT Wisma
was committing an act of illegal self-help.

To be sure, in civil law systems, like for instance the French law and
Indonesian law, in spite of a court decision being in principle required for
termination of a contract (see e.g. French Civil Code, Article 1134), there
areexceptional instances, where acontract may be unilaterally terminated,
provided a Court decision will afterwardslegitimize such termination (see
Legal Opinion by Professors Terré and Viandier, Resp. Lega Appendices,
vol. I X, B-3at 4ff.). However, the mere reading of the examples given by
these distinguished scholars shows that there was not, in the instance case,
such an exceptional situation.

170. TheTribuna does not know of any authority which can legitimizean
act of army or police personnel in which the said personnel assist a private
party in establishing a situation which deprives another party o its
contractual rights unlessthe internal situation or the upkeeping of law and
order makes this absolutely necessary. There is no evidence that such a
situation of emergency existed in this case on March 31/April 1, 1980.

171. In this case where the Claimants through their ownership of the
sharesin PT Amco wereforeign investors the armylpolice personnel had a
special duty toassist the Claimantsin at least preserving the status quo until
the dispute between the parties was settled by means of law.

By not doing this, an act was committed by the armylpolice against the
Claimants whereby the latter - at least for a time - lost their right to
management and control.

172. Itisageneraly accepted rule of international law, clearly stated in
international awardsand judgmentsand generally acceptedin theliterature,
that aState hasaduty to protect aliensand their investment against unlawful
acts committed by some of its citizens (see e.g. O’Conrell, International
Law, 2nd ed. vol. 2, at 941 ff. and referencesat 941, footnote 1). If such acts
are committed with the active assistance of state-organs a breach'Of
international law occurs. In thisrespect the Tribunal wantsto draw attention
to the Draft Articles on State Responsibility formulated in 1979 by the
International Law Commission and presented to the General Assembly of
the United Nationsas an expression of accepted principles of international
law:
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Art. 3 Thereisan internationally wrongful act  a State when:
a. Conduct consgtingd an actionor an omissionisattributableto theState
under International law.

Art. 5. For the purposed the present articles, conduct o any State organ
havingthat statusunder theinterna law o that State shall be consideredasan
act Of the State concerned under International Law, provided that the organ
was adting in that capacity in the casein question.

Art. 10: Theconduct o an organdf aState ... such organ havingacted in that
capecity, shal be consderedasan act d the State under International Lav
evenif, in the particular case, the organ exceeded itscompetence according to
interna lav or contravened instruction concerning its activity.

On the basis of the proven actions and omissions of the arrnylpolice
personnel inconnectionwith thetake-over theTribunal cannot but draw the
conclusion that an internationally wrongful act wascommitted and that this
act is attributable to the Government of Indonesia which therefore is
internationally responsible.

173. Thefindingsof theTribunal are based on thefactsthat thetake-over
of the hotel by PT Wisma - with the assistance of the arrnylpolice - and
thereby depriving PT Amco of the management and control was an act of
illega self-help. However, the question is raised whether the sut ent
legd proceedings instigated by PT Wisma against PT Amco the
Indonesiancourt and theoutcome of these proceedings can with retroactive
effect legitimizean act — or omission—which waswrongful when committed?

174. The Indonesian court proceedingsare described in paras 131-41. It
followsfrom thisdescription that the Central Jakarta District Court granted
ex parte PT Wisma's request for an interlocutory decree giving PT Wisma
permissionto manage the Kartika Plaza property (para. 134). The Greater
Jakarta Court granted, however, on July 8, 1980, PT Amco's request for
postponement of implementation of the Interlocutory Decree (para. 135).

175. On August 4, 1980, the Indonesian Supreme Court reversed the
ruling of the Greater Jakarta Court. One of its reasonsfor their judgment
(see para. 135) wasthat PT Wisma:

a the time o filingitssuit had been managing the Kartika Plaza Hotel and
Buildingsat Jalan, M. H. Thamrin, No. 10. In other words, thedefendant, PT
Amoo Indonesia, wes no longer managing the Kartika Plaza Hotd and
Buildings. Thereforeinterlocutory decree No. 27911980 G dated the 28th May
1980 in fact strengthened temporarily the legd conditionin which PT Wisma
Kartika hed been managing the Kartika Plaza Hotel and Buildings.

It followsfrom thisformulation that the Supreme Court did not legitimize
the April 1 take-over of the hotel but on the contrary based its decision on
the very samefactual situation - the seizure — without expressing any lega
evaluationof thisact. Thisisnot alegitimization of PT Wisma's behaviourin
connection with the take-over.

176. The Tribuna notes that the judgments of January 12, 1982 and
November 28,1983, on the merits (paras 139,141 above) do not purport to
legitimizethe unilateral actsof PT Wismain connection with the take-over,
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and even less to legitimize the acts or omissions of the army/police
personnel.

177. The Tribunal wants to underline that by discussingthe Indonesiag
courts judgments and decisions, the Tribunal is not departing from i
Award on Jurisdiction (para. 39) where it is stressed that the dispute put
before this Tribunal is not a dispute between private parties. Tpe
Respondent before the Tribunal is not PT Wisma but the Republic of
Indonesia.

Inany case, an international tribunal isnot bound tofollow theresult of 5
national court. Oneof thereasonsfor instituting aninternational arbitratiog
procedure is precisely that parties - rightly or wrongly - feel often more
confident with alegal institution which is not entirely related to one of the
parties. If anational judgment wasbinding on aninternational tribunal such
a procedure could be rendered meaningless.

Accordingly, no matter how thelegal position of a party isdescribedin a
national judgment, an international arbitral tribunal enjoys the right to
evaluate and examine this position without accepting any res judicata effect
of a national court. Initsevaluation, therefore, the judgments of anational
court can beaccepted asoneof the many factorswhich haveto be consdered
by the arbitral tribunal.

178. On this basis the Tribunal can only conclude that the acts of PT
Wisma on or about March 30/April 1, 1980, were illegal self-help and the
assistance to these acts given to PT Wismaand lack of protection affordedto
PT Amco, a foreign investor in Indonesia by the army/police was an
international wrong attributable to the Republic.

The legal consequences of this international wrong will be discussed,
below (see para. 256 ff. hereunder).

CHAPTER II — THE CLAIM FOR BREACH OF CONTRACT

Section | — The Legal Characterization of the Relationship Between the
Republic of Indonesia and the Claimants

179. The first issue to which this claim gives riseis whether there wes#
contract in the relationship between Claimants and Respondent.

Claimants allege there was such a relationship (see in particular Mt
Hornick's oral argument, Copenhagen transcript, at 953 ff.). More
precisely, they contend that:

theinvestment agpplicationand approva decreetaken together congtitutewhat

. in internationa lav has been called, quas internationa contract or
economic development agreement, rather than a mere unilaterd or
adminigrativeact or whet ... iscdled in the French system an adminigtrative
contract.

While admitting (Copenhagen transcript, p. 956) that "in calling ﬂl“tstl;
contract or an economic development agreement, it may be a "+
misleading to use the term of contract”, Mr Hornick states:
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that & least in Indonesia, it is viewed as much more likea contract than likea
pure unilateral adminigtrative act, (a) and that as a result, the investment
application and the licence taken together give rise to certain rights and
obligations on the part o both Sdesto that contract, which neither Sdeis at
liberty to violate unilaterally.

Dealing with the sameissue, Mr Brower, counsel to Respondent, stated
Copenhagen transcript, p. 1289) that:

the question wes raised whether "(the licence)" might somehow be
comparable toaconventiond’établissement in Frenchlaw, or an administrative
at or an adminidtrative contract, or is this a contract in the usud private
contract lawv sense.

Then, to answer this question, Mr Brower relied essentially on a legd
opinion delivered to Respondent by Professor Pierre Delvolvé (Resp. Leg.
App., vol.VII, Tabl-2), wherethedistinguished scholar states (at 6) that he
was “... requested to establish the principles of French law relating to the
decisionsadopted by the Indonesian authorities” (i.e. the approval of the
investment, and then the revocation of the "investment authorization™)
"and what consequences they may have on the rights of the parties
concerned", concludes (at 47), after acareful analysisof French precedents
and authorities, that “the questionsraised can be answered asfollows, based
an the principles of French administrativelaw (emphasis provided):

1 The authorization granted Amco Asa in 1968 constituted a unilateral
adminigrativeact subject to a condition ... 2. The fallured Amoo Asato
comply with the conditions to which the authorization weas made subj ect, that
is to say, with the content and conditionsd the project authorized, judtified
thewithdrawa o theauthorizationand o the advantagesit hed provided... 3.
Thelndonesian Statecannot be hdd ligbleeither on theground o liability for
fault or on the ground o liability without fault; in particular, the theory d
unjust enrichment does not apply.

180. Beforegoingitself into thelegal analysisand characterization of the
legd complex constituted by the investment application and the approval
thereof, the Tribunal deems it necessary to make a preliminary remark.

Itisobviousthat in theinstant case, such characterization can by no means
be madeon the basisof French law. Not only isFrench law not applicable as
such in this case, but, as far asit embodies the concept of administrative
Contracts, to characterizethe rel ationships between the State and personsor
entitieswho participate to economic activities, not even an analogy can be
dravn from it in the framework of the large mgjority of the other lega
systems. Indeed, said legal concepts are very specificto French law. To be
Sure, they may be met inlegal systemswhose administrativelaw derives, for
historical reasons, from the French one, or has been directly influenced by
the |atter. However, theother legal systems, be they of civil or of common
law, do not embody these particular concepts; and even where they do
contain particular rulesgoverning therelationships established by individual
acts petween State and private enterprises, such rules are not based on the
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particular technicalities developed in thisfield by the French jurisprudence
and case law.

Accordingly, while it is acceptable to say, as counsel to Indonesia dig
(Copenhagen transcript, at 1290) that "animportant source of internationg
law would be a practice or legal provisions common to "a number of
nations”, the French concepts of administrative unilateral acts of
administrative contractsand the French ruleson theselegal conceptsare no¢
practices or legal provisions common to al nations.

To characterizetheinvestment application and its approval in the instant
case, a "community" of legal concepts is to be sought in the commop
definitionof contract in several legal systems, and in particular in the civi]
law systems, since Indonesian private law, largely influenced by Dutchlaw,
has a close affinity to said systems; and of course, beforeeven tryingto find
out such common principles, one has to consider Indonesian law itself,
which as previoudly stated, is applicable as being the law of the country
which isa party to the dispute at hand.

181. The relevant provisions of the Indonesian Civil Code define a
contract asfollows:

Art. 1233-All obligations arise either from a contract or from the law.
Art. 1234—They am at giving something, to do or not to do something.
Art. 1313—A  Contract is an act by which one or severd persons bind
themsealvestowards one or severa others.

Combining Articles1234 and 1313, one may set up adefinition of contract
which isvery close to the one that may be found in the French Civil Code.
Article 1101 of the same provides asfollows:

Contract isaconvention by which one or severd persons undertake, towards
one or severd others, to give, to do or not to do something.

Strictly speaking, thelndonesian and the French definitions mean that the
contract isaconvention generating obligations; or in other words, akind of
convention, the latter being, more generaly, an agreement amed &
producing legal effects (see e.g. Traitk de droit civil, sous la direction de
Jacques Ghestin, Les obligations, Le contrat, par Jacques Ghestin, 1980,
at 3 ff.). However, for practical purposes, the two terms (contract and
convention) areused i nterchangeably, thus becoming in eff ect synonymous.
Given the similarity between the French and the Indonesian definitionsof
contract, one may assume that they can beconstrued in thesameway in both
legal systems.

182. Now, one may find a similar or at least comparable notion of
contract, not only in civil law systems, but at common law as well.

Thus, Articles 1269, 1270 and 1313 of the Dutch Civil Code aré
respectively identical to Articles 1233,1234 and 1313 of the Indonesian C}V‘l
Code. In Belgianlaw, contract isan agreement of two or several willsin vieW
of producing legal effects. Article 1321 of the Italian Civil Code provid$
that ""the contract is an agreement between two or several parties to
constitute. rule or extinguish between them a legal patrimonial
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relationship”. In German law, a contract is an agreement between two or
several persons on a subject matter of legal interest; it aims to engender,
modify or extinguish obligations. In Danish law, the contract is an
agreement concluded by two or several personsthat createsobligations (see:
Institut de droit comparé de Paris, L aformation du contrat sous ladirection
de René Rodiére, Paris 1976, recapitulatory table).

The concept of contract is not fundamentally different at common law,
although it isdifferently described. Thus, in Anson’s Law of Contract (25th
ed., by A. G. Guest, MA, 1979-83), the author writes (at 2): “We may

.provisionally describe the law of contract as that branch of the law which

determines the circumstances in which a promise shall belegally binding on
the person making it", and then states that:

a promise may be defined as a declaration or assurance made to another
person, satingthat acertainstated afarsexists, or that themaker will do, or
refrainfrom, some pecified act, and conferring on that other aright to daim
the fulfilment of such declaration or assurance.

Thecontract itself (at 21):

congstsd an actionablepromiseor promises. Every such promiseinvolvesat
leest two parties, and an outward expresson d common intention and of
expectation as to the declaration or assurancecontained in the promise.

Likewise, in hisbook on contracts (Boston and Toronto, 1982), under the
heading "The Meaning of Contract" (Art. 3), Professor E. Allan
Farnsworth explains that books on the law of contracts often use the word
""contracts" in a"'technical senseto mean apromise, or aset of promises, that
thelaw will enforce or at least recognize in some other way™. The author
citesthe Restatement Second of Contracts, Sec. 1, where contract isdefined
as" apromiseor aset of promisesof whichthelaw in someway recognizesas
aduty” (at 3, footnote), and Sec. 2(1), which defines a promise as "a
manifestationof intention to act or refrain from acting in aspecified way, so
madeasto justify a promise in understanding that acommitment has been
mede".

183. To conclude, it may be said that Indonesian law as well as general
principles of law drawn from the main legal systems, which constitute a
source of international law applicable together with Indonesian law in the
instant case, conceive of the contract as an agreement based on ameeting of
minds and wills and creating obligations (or, which is not fundamentally
different, creating promises enforceable by law), and in an even broader
sense, concerning any legal subject matter.

Such being the general definition of contract, does the legal effect
constituted, in the instant case, by the combination of the investment
applicationand the approval thereof, correspond to this definition?

184. A first remark should be here made.

The Investment Application, emanating from a company which not only
seeks to invest, but declaresit is prepared to undertake several obligations
and to perform them if the application is approved, together with the
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approval of this application by a host State, which means at least that the
latter agrees to the investment as described in the application - leaving
aside, for the time being, the question as to whether the State itse|t
undertakes reciprocal obligations- are undoubtedly expressing ameeting of
minds and of wills, purporting to produce legal effects in the domain of
economic activities. Consequently, if one would apply here the broader
concept of contract, the investment application and the approval thereof
should together be considered as forming a contract. In particular, in the
instant case, the Tribunal notes that according to Article 1 of the
application, the applicant undertook the obligation to establish the business
"withina period of thirty days".

Theobjection against such characterization by Professor Devolvé, based
on thefact that there is not an instrumentumthat isto say, that apparently
thereis not asingledocument, executed by theapplicant and the Statewhich
embodies the application and the approval, cannot be sustained.

However, for certaintypedf contracts (like notarial contractsin civil law,
or deeds at common law), neither the Indonesian law, nor any generd
principle of law, requires that such agreements be set out in a written
document executed by both parties in order for such agreements to be
characterized ascontracts. From theformal viewpoint, offer and acceptance
may by themselves constitute a contract, provided they are concordant one
witheach other; andinfact, theinvestment application isnothing other than
an offer to invest and an undertaking of several obligations relating to the
proposed investment, and the approval thereof is, at |east, an acceptanceo!
said offer. It should be pointed out that Indonesian law provides that the
foreign investment application and the approval thereof be made in gven
forms, and itisnot alleged that theseformswere not observed in the presenl
case.

185. However, the Tribunal intends to go into a deeper anaysisd this
guestion in order to reach a find characterization of the application-
approval combination, asit relatesto the concept of contract.

Indeed, as already said, strictly speaking, a contract is an agreement (or
an"act" like the Indonesian and Dutch Civil Codes say) aiming to cregte
obligations. Is the investment-approval combination a contract in this
sense? Independently of any theoretical definition of contract, the question
isobvioudly relevant in theinstant case, because for dl practical purposes,
behindthe claim of breach of contract liesthe contention that Indonesiahas
ceased to fulfil its obligations under the investment licenceit granted, and
that such termination was not justified by the non-fulfilment by the
Claimants of their own obligations.

Thereisof course no doubt, and it is admitted by all parties that in the
investment application (whose precise heading was: “Application
Establish PT Amco, Indonesia"') Amco Asia offered to underteg<e Sgggﬁ{
obligations, and in particular the obligation to establish aforeign ust
Indonesia (Article), whose purpose and aim would be to act in the field of
real estate business (Article 11), and whose capital would total Us
$3,000,000.00 representing share capital (Article111), to be deposited $t48°
by stage, and taking the form of cash, capital goodsor both (ArticleIV)- I8
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addition, in his oral argument (see Copenhagen transcript, at 259),
Mr Hornick stated that:

jtis fairand reasonableto read the applicationin such awaysasto bdievethat
the parties understood and expected that Amco, the foreign investor, was
indeed goingto build ahotel in Indonesiaor causesuch ahotel to bebuilt, or 4t
least that that wasitsintention as o thetime.

As a matter of fact, given the undertaking previously mentioned (see para.
184) it Was more than a mere intention.

186. Asalready said, the approval of the application by the Republic of
Indonesia expressed the latter's acceptance of the obligations that Amco
offered to undertake, and it could besaid that by thisacceptance, acontract
was formed between Indonesia and the company.

However, it remains to be seen whether Indonesia, by approving the
application, itself undertook obligations towards the applicant.

Thereisno doubt, here again, that the applicant company wasentitled to
expect that its application having been approved, it would be allowed to
effectivelyinvest in the business described, to exploit this businessfor the
period mentioned, and to have the benefit of several foreign exchange and
fiscd concessions provided for by the Foreign Capital Investment Law (Act
No. 1 of 1967) and expressly asked for in the Application (see Exh. A tothe
Request for Arbitration, Article VIII and above, Sec. |-B, Facts, para. 11,
17). But by the acceptance or approval of the Application, did obligations,
and more precisely contractual obligations of the State arise which
corresponded to thisexpectation on the part of the applicant, and are these
obligationsas binding as the undertakings and obligations of the applicant
are?

187. The Respondent denies this, relying essentidly, in this respect, on
Professor Delvolvé’s legal opinion. Now, coming back to the non-
gpplicability, in the instant case, of principlesthat are particular to French
administrative law, it is worthwhile to examine whether the basic logic
underlying these principles precludes the characterization of the
application-approval combination as a contract.

i) Thefirst reason to refuse such characterization seems to be that the
"licence' toinvest isgranted by the publicauthority under thecondition that
therecipientwill fulfil hisundertakings, and that thelatter isnot granted any
right aslong asit does not or if it ceasesto fulfil them: thisisthe meaning of
the characterization of the licence as an act under condition ("acte sous
condition™).

TheTribunal does not intend to deny thisanalysisof French law, and it is
even prepared to accept that in countries other than France, and in
Particular in Indonesia, when an investment application is approved, the
Government understands, and the applicant should expect that the approval
Is granted under such condition. But if that means that the approva is
Sranted under a resolutory condition ("' condition résolutoire”) namely, the
Wifilment by the recipient of his obligations, this would not create a
-undamenta] difference between the application-approval combination and
A contract, particularly in French Law. Indeed, Article 1184 of the French
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Civil Code provides (para. 1) that "the resolutory condition” (la conditiop
résolutoire) isalwaysimplied inasynallagmaticcontract, for thecase where
one of the parties does not fulfil its commitments: thus, the obligation
undertaken by each party insuchacontract issubject tothe performance, by
theother party, of itsown obligations. Moreover, it should be noticed tha
the Indonesian Civil Code contains a very similar provision.

if) The second logical reason for the denial of a contractya]
characterization is that the authorization to invest and to run the business
thuscreated, aswell asthe concessionsgranted to theinvestor (if any), are
not deriving from the State's commitments, but fromthelaw itself: the only
meaning and purpose of thelicencewould beto make the relevant statutory
provisionsapplicable to the individual applicant.

Even admitting this interpretation — which, once again, is peculiar to
French law and possibly to alimited number of other legal systemsdirectly
influenced by the same - it remains that by granting the licence, the State
promises to apply the legal provisionsin question for the benefit of a
particular applicant, except, as it will be seen hereunder (para. 188 ff.)
where the withdrawal of this promise is justified, and provided the
conditions of such withdrawal are satisfied.

188. Inthe Tribuna's view, here liesthe crux of the matter.

Being an agreement aimed at producing lega effects in the economic
field, creating obligations for the applicant and obligations for the State,
even if in thelatter case they are conditional, the legal combination formed
by the application and by the approval thereof is not aien to the generd
concept of contract according to Indonesian law. Nor isit alien to generd
principlesdf law.

However, it is not identical to a private law contract, dueto the fact that
the State is entitled to withdraw the approval it granted for reasons which
could not be invoked by a private contracting entity, and/or to decide and
implement the withdrawal by utilizing procedures which are different from
those which can and haveto be utilized by a private entity.

i) Firstadr al, theStateisthenatural protector of the nation's publicinterest
andwelfare. Accordingly,except whenthe State actslikea private person, thet
isnot exercisingin any way itssovereignpowers, theStateisto beand indeed, is
effectively, granted the right to alter, and even to suppress, where the public
interest so requires, a situation or a relationshipit created by a previousact-
even if thisact isthe source o the State's commitment and obligations.

This is the fundamental principle of the right of a sovereign State t¢
nationalize or expropriate property, including contractual rightsprevious}y
granted by itself, even if they belong to aliens, by now clearly admitted I
national legal systems as well asin international law; as to the Iattter,_the
principleisembodied in resolutions of the General Assembly of the Uﬂ{“’d
Nations (in particular, resolution 1803/X V11, of 14 December 1962) andin2
number of international judicia and arbitral decisions.

However, theright to nationalize supposes that the act by which the @€
purports to have exercised it, is a true nationalization, namely a taking ©
property or contractual rightswhichaimsto protect or to promotethePllbllc

....... +
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1t is here important to underscore that Indonesian law clearly abides by
this principle. Indeed, Article 21 of "Act No. 111967 Re Foreign Capital
vestment” (Claim. Statement of Facts Doc., Doc. 1) provides asfollows:

Art. 21—he Government shdl not undertake a total nationdizationl
revocation of ownership rightsd foreign capita enterprises, nor takestepsto
restrict therightsd control and/or management o the enterprisesconcerned,
exogpt when declared by Act o Parliament that the interest d the State
requires such astep.

In addition, it is also clearly admitted in international law, aswell asin
ndonesian law, that the State which nationalizes has to provide
compensation for the property and/or contractual rights thus taken form
their owner or holder. In international law, the principleisembodiedin the
resolutions and decisions previously mentioned, which set out the principle
of the State's right to nationalize. Asto Indonesian law, it isconsecrated in
Article 22 of Law No. 111967, according to which (para. 1) "'in case of the
measuresreferred to in Article 21, the Government has the obligation to
provide compensation, the amount, type and payment-procedure of which
shall have been agreed upon by both parties, in accordance with the
principles valid in international law"; or, failing such agreement, by
international arbitration (paras 2 and 3), which likewise would obviously
have to take into account the principlesof international law.

i) Secondly, the State is entitled to withdraw the approva of an
investment application, where the applicant does not fulfil, once the
approval was granted, the obligations the applicant offered to undertake.

Inthisrespect, thereissubstantially no fundamental difference between the
positionof the State and that of aparty to a synallagmatic contract. Indeed, a
contracting party may, in amost al legal systems, terminate the contract
where the other party does not perform its obligations.

Thedifferencelies- or may lie—in the procedure. Whilein somesystems
(like, for example, the Indonesian and the French ones) termination of a
private law contract is to be, in principle, ordered by a court
(notwithstanding exceptions described by Professors Terré and Viandier in
thelegd opinion, they delivered to Respondent: see Resp. Legal App. vol.
IX - B 83), the procedure of withdrawal of a "licence" is set out in
administrativeregulationswhichdo not providefor aprior court decision. In
other words, in respect of procedure, the State may be free from the
requirement of a court decision when it decides to withdraw the
application's approval; but it hasto abide by the rules of procedure of such
withdrawal it has itself set up, not to speak about thegeneral principlecof due
Processto which the recipient of thelicenceisentitled, whichwill be brought
up and discussed later (see hereunder, para. 193ff.).

189. The foregoing are the specific features which would alow
consideration of the notion that therel ationship established betweenforeign
enterpriseand aState by an investment application on the one hand and the
approval of the same on the second is not identical to a private law contract,
8o that such relationship should not be characterized as a contract as such,
but rather as a sui generis legal relationship, comparable to a contract.
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Indeed, in the Tribunal's view, such arelationship does not draw itSsource
from aunilateral act of theState, but from abilateral agreement between the
State and theforeign applicant whose application isapproved by the State

Thespecificfeaturesof thisrelationshiplead totheconclusion that a State
may terminate such a relationship either for reasons of public interest ang
welfare—whichisinconceivablein thecaseof aprivatelaw contract - or for
reasonsaof non-fulfilment by theforeign applicant of itsobligations, which is
substantially identical to the parallel rule concerning contracts, but in some
legal systemsisimplemented in other ways.

190. Intheinstant case, Respondent does not effectively base its claims
on the characterization of the revocation of the application's approval as 3
measure of nationalization. The Republic alleges that such revocation was
based on failure by Claimants to fulfil the obligations undertaken by the
latter according to the Application, and justified by such failure. On their
side, Claimants deny any failure of that kind.

The Tribunal will not enter into a discussion of the licence's revocation
viewed as a nationalization. It should just be said here that should the
revocation inthe present case bethuscharacterized, it would at any eventbe
totally irregular, since no Act of Parliament of Indonesiadeclared that this
measure was required by theinterests of the State. Moreover, wouldit have
been a nationalization, compensation should have been provided to cover
the damages suffered by the investor. Therefore, the consequences o a
nationalization would have been the same asthat of the unjustified 'breach
of contract" aleged by the Claimants.

191. Consequently, the Tribunal will now examine whether the
withdrawal of the application's approval wasinthecircumstances of thecase
judtified by thefailures of the applicant as alleged by the Republic.

Beforehand, one remark isin order.

T o characterize the combination of the application and the approval, not
asacontract properly speaking, identical to a private law contract, but asa
bilateral relationship creating obligations for both parties, does not prevent
the Claimants from claiming compensation for the damages, if any, they
suffered as a consequence of the withdrawal of the approval, provided, of
course, the sameis not substantially justified. To consider such claim while
not characterizing therelationshipinquestion exactly likeacontract isnot to
enter into a different case, because the consequences of an unjustified
revocation would be the same as those resulting from the breach of a
contract. Moreover, while not accepting, in principle, the characterization
of the application-approval combination asa contract, Respondent has put
forward thereasonswhich, initsview, justified thelicencerevocationin this
case, implicitly, but clearly, accepted - as stated, moreover, by Professor
Delvolvé — that lacking such reasons, the application's approval could not
have been lawfully withdrawn.
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Section 11- The | ssueof the Lawfulnessof theWithdrawal of the | nvestment
Application's Approval

192. The Tribuna has previousdly described the severa steps taken by
representatives of PT WismaKartika, by Mr Usman and Mr Ridho Harun,
of BkpM, and ultimately by the Chairman of Bkpm, which resulted, after
approval by the President of the Republic, in the decision of July 9, 1980
«concerning Revocation of Approval Termination of Capital Investment
Business in the Name of PT Amco Indonesia...” (see above, para. 110ff.).

Based on the facts and the documents thus described, to which reference
is hereby made, the Tribunal will now proceed to evaluate the procedure
followedin pronouncing the revocation, and the groundson which thesame
was based. Such double evaluation is necessary in order for the Tribunal to
find whether the revocation wasdecided in accordance with Indonesian law
and with general principles of international law. Indeed, to be lawful, the
withdrawal of an administrativeact which terminates abilateral relationship
between a State and a private party, which relationship has created
reciprocal legal obligations on both sides, has to satisfy two requisites:

— inthefirst place, procedural ones, as set up by the applicable law and
which are to be in accord with the fundamental principle of due
process, which are to assure to any person or entity whose rights are
affected by a revocation the right to discuss the grievances alleged
against him and to defend himself against the same;

— and second, the substantial requirement that the revocation be based
on groundsthat justify it legally.

A. The Procedure of the Revocation

193. On July 9, 1980, the day where the decision "concerning
Revocation, etc...” wasissued, aswell ason May 30,1980, theday onwhich
theapproval of the same by the President of the Republicwas conveyed to
BKPM, the basic provisions dealing with the implementation thereof were -
and apparently, till are today - set up by Article 6 of Presidential Decree
No. 54 of 1977" stipulated” on October 3,1977, and Article 13of the Decree
d Chairman of BkPM, No. 01 of 1977, dated November 3, 1977.

Under the heading "Sanction Provisions', Article 6 of Decree
No. 5411977 provides asfollows:

In case theimplementationd a capital investment is not in accordance with
the approvad and provisons as Sipulated by the Government, and/or the
cgpitd investor does not fulfil the obligation to submit reports on capital
invesment implementationasreferred toin Article4, then thecapita investor
can be imposad with sanctionsin accordance with the effective legidation
regulations, including the revocaion d the undertaking permit and/or fiscal
fecilitiesrdiefsaready granted.

_ AstoArticlel3of theChairman of Bkpm’s Decree01/1977, thewording of
1ts relevant provision (namely paras 2 and 3) isthe following:
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Sanctions

2. If investorsin executing the capitd investment are not in conformitywity,
theapprova and provisionswhich have been given by the Government and/or
investors do nat fulfil the obligation to submit report on the redization of
capita investment as stipulated under Article8 o the Decree, the sad case
may result in charginglegd sanction againgt theinvestorsin comply with the
effectiveregulation until the revocation o dl gpprova and permit that are
isued by the Government. [Sic]

3. Thecharging d thesanction asexplained under paragraph 1 aboveshdl be
informed in advance by the Capita Investment Coordination Board to the
investorsconcerned. Whereasthechargingd thesanction asstipulated under
paragraph 2 aboveshd| be preceded by thewarning by the Capital Investment
Coordination Board to theinvestorsconcerned maximdly 3 (three) timeswith
the 1 (one) month interim period respectively.

194. It cannot be seriously denied that these regulations were applicable
to the revocation decided in the instant case. To be sure, it has been
suggested by the Claimants— if not firmly contended- that theapplication of
said regulations to the investment approva in question would be
retroactive, and for thisreason, unlawful. Toanswer thisobjection, counsd
to Respondent relied on Decree No. 63 af 1969, dated August 5,1969, which
counsel stated "promulgated identical express revocation authority
(Copenhagen transcript, at 1219-C).

Thisanswer isnot convincing, since the approval in this case wasgranted
onJuly 29,1968, that istosay prior tothedecreeof August 5,1969. But the
fact of thematter isthat from the point of view of substance, the State's right
to withdraw the approval where the recipient does not fulfil its obligations
(provided, as it will be shown hereunder, the failure is material) derives
from thevery nature of thelegal relationship established by the application
and the approval thereof; accordingly, such right of justifiable revocation
existed even before the promulgation of the decree of 1969, which merely
affirmedit.

Astotheprocedure of revocation, whereit isestablished by regulation, it
becomesapplicable, likeprocedural provisionsingeneral, to any revocation
of alicence which comes after its promulgation, even if the approval wes
granted previous to the enabling regulation.

195. Now, Article 13, paragraph 3 of BkPM Chairman's Decree 0111977,
cited above, provides that " the charging of the sanction as stipulated under
paragraph 2' (that isto say in caseswheretheinvestorsdo not observe''the
approva and provision given by the Government and/or do not fulfil the
obligations to submit report on the redlization of capital investment™) ...
""shall be preceded by the warning by the Capital Investment Coordination
Board to theinvestors concerned maximally 3 (three) timeswith thel (one)
month interim period respectively".

Asamatter of fact, theimport of thisprovisionisnot perfectly clear. Does
it mean that the revocation can be decided only after three warnings, or that
this number of warnings is a maximum, which would imply that on 2
revocation could be decided just after one single or two warnings? Literally
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read, the second interpretation could be supported. However, where the
sanction to beappliedisarevocation, that istosay the most serioussanction
to construe the provision according to itsaim and purpose leadsto the view
that three warnings are indeed required. Moreover, such construction
would better fit with the first sentence of Article 13, paragraph 3, whichin
respect of the sanction to be applied according to paragraph 1 (in case of
intentionally misstated statements in the application or falsification of
documentsattached to thesame) simply provides that theinvestor " shall be
informed inadvance", not mentioning that suchinformation should begiven
more than one time.

196. Be that as it may, in the instant case, there were no warning or
warnings at all. To be sure, Respondent contends that such warnings were
given by Bank Indonesia, relying in this respect on several lettersfrom the
bank to PT Amco (Resp. Exh. to CM Nos76, 78, 79, 80, 83 t086). Thefirst
of these letters (Exh. 76) is dated November 9, 1971, and thelast but one
(Exh. 85), May 31, 1978. None of them contains any formula that could
possibly beinterpreted asawarning; moreover, how could even theletter of
May 31, 1978, be considered as a warning on which a licence revocation
could be based more than two years|ater?

Could a"warning" befound in thelast |etter, of September 3,1979 (Exh.
86)? There, the bank, after having recalled two previous letters of 1978,
where Report on Foreign Capital Investment realization wasasked for, and
stated that the same was still not received, concluded asfollows:

Furthermore, we need to explain here that the capita investorswho do not
fulfil the obligationsin conveying the financid reports intended, can i ncur
sanctions in accordance with Article 13 o the Capitd Investment
Coordinating Board's Decree No. 0111977 dated 3 November 1977.

Thus, for your information.

197. "Information" isfar from"warning'". Moreover, beside thefact that
even thisletter preceded the revocation by more than ten months, it can by
no means be considered that it was a warning, lawfully preparing the
revocation, in the sense of Article 13 of the Decree 0111977. There are,
indeed, three reasons to reject such an interpretation: the so-called
"warning' was not given by theBkPMm, asprovided for in Article13; it did not
indicate the sanction envisaged, which is easy to understand, since Bank
Indonesia was not the authority competent to impose such sanction; and it
did not indicate the reasons for which the revocation wasfinally decided, as
it will be shown hereunder (see para. 204 ff.).

198. Accordingly, this letter from Bank Indonesia could not fulfil the
purpose and function of the warning, or warnings, provided for by Decree
0111977. The purpose and function of these warnings are to give the
addressee of the warnings the opportunity to remedy the failures (if any)
mentioned therein; and even in cases where such remedy could not be
offered or made, infact or inlaw (apoint whichwill bediscussed hereunder,
see paras 219, 241), to give him the opportunity to discuss the
administration's grievances and to defend himself against the same.

Thus, the warning (or warnings) are an element of due process, rightly in
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the opinion of the Tribunal, established by Indonesian law to protect ¢,
wmvestor, in particular where asanction asheavy - and indeed, irremediabie
—asarevocation isenvisaged against him. Intheinstant case, thisprotectioy
was not made available to the Claimants, who were thus deprived of dye
process, contrary to Indonesian faw aswelt ascontrary to general principles
of law.

199. Moreover, infringement of the due process principle is met agaiy
when examining the manner in which the revocation was prepared, quite
apart from theissue of the absence of any warning.

The meetings and documents which preceded the revocation were
previoudlydescribed (see above, paras119, 115). SUffice itto recali herethay
the starting point of the process which resulted finalyin the revocation of
the licence wasaletter of PT Wisma Kartika, dated April 11, 1980, which
was handed over to Messrs Harun and Usman, of BkpM during a meeting
sield in the afternoon of April 12 (a first meeting had been held in the
morning of thesame day). According to Mr Usman’s testimony (see above,
para, 115) some checking was made by him, the same or the next day, with
Bank Indonesia and thetax authorities; on April 13,1980, a meeting which
fasted about one hour was held at the Bkpm offices between Messrs
Tomodok and Gumillag, of PT Amco, and Messrs Harun and Usman of
zxpM. The next day, April 14, PT Wisma addressed to Bxem the letter
described above (see above, para. 117}, whichit concluded by a request to
BKPM:

to revoke immediately PT Amco's licence, because (they) have suffered 0
many lossesbecausedf it andfeel itisvery difficultto cooperate with themand
besides that, considering aso that their very small capital has been
retransferred double to abroad.

Then again just one day after, on April 15, Mr Usmas handed over to Mr
Harun the " Summary of PT Amco Indonesia — PT Wisma Kartika" (see
above, para. 118), stating the "violations" (committed, in hisview, by PT
Amw Indonesia) "towards the administrative provisions of the capitd
investment (law)"”, and in addition, “violations which have crimind
characteristics™ and suggesting that it is necessary to review the Foreign
Capital Investment which had been granted to PT Amco Indonesia.

Thus, three daysduringwhich one hour had been devoted to adiscusson
with PT Amco’s representatives, seemed sufficientto Mr Usman fox him to
present this suggestion, which findly resulted, after a memorandum was
sent on May 10,1980, by Mr Harun to the Deputy Chairman of BxpM (se®
above, para. 124) and a letter wassent two days later by the Chairman of
BKPM (see above, paras 125-6) in the approval of the revocation by the
President and the decision of revocation of July 9, 1980 (see above, para
127-8).

200. Certainly, the delay that elapsed in reaching thisdecision, after Mt
Usman handed over of his" Summary" wassomewhat morereasonabl pthat
the practically instantaneous delay between his first meeting with the
representatives of PT WismaKartika and the preparation and forwarding®"
the said document. However, it does not appear that during this seco®
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eriod, any supplementary investigations were made by the BKPm or by the
President’s staff; in any event, no evidence has been offered of such -
investigations. In particular, it was not even alleged that PT Amco Asia, or
any Other Claimant, wasofferedtheopportunity todiscussthe matter again,
ta produce documents and/or to defend themselves; nothing more, in this
respect, than the one-hour meeting with Mr Usman on April 13, 1980.

201. Leaving alone the fact that the initiative for this " procedure™ of
revocation was taken by PT Wisma, a company which the Respondent
maintained wasindependent from the State, and therefore not entrusted
with any governmental or administrative competence or power, and a
company Which had asevere dispute with PT Amco (this not being the best
guarantee Of its objectivity), the Tribunal is bound to conclude that said
“pracedure” did not grant to the Claimants due process of law.

Accordingly, this procedure was contrary, not only to the Indonesian
regulations concerning the warning or warnings to be given before a
revocation of an investment authorization, but to the general and
fundamental principleof due processaswell. Thisfindingby itsdlf allowsthe
Tribunal to conclude that the revocation of the approval of the investment
application was unlawfully and therefore wrongfully decided, whatever the
reasonson which it was based, and even if, as a matter of substance, said
reasons could have justifiedit.

202. However, the Tribunal believes it is necessary to examine and
evauatethese reasons, and it will do so hereunder { see para. 204 ff.).

Beforehand, two objections presented by the Respondent against the
consequences thus drawn from the procedure of revocation are to be
examined.

i} TheRespondent hasargued that warningox warningswould have been
usdessin the circumstances of this case and consequently, that even if
admitted, the lack of warning would beirrelevant — since no remedy could
have been brought by the Claimantstotheir allegedfailures, whichied tothe
revocation.

Whether thisissoinfact, and whether or to what extent such remedy was
needed will be seen when examining hereunder the alleged failureson which
the revocation was based. Sufficeit ta recall here that the purpose of the
warning, or warnings, isnot only to allow such remedies, but also toofferto
the investor the opportunity to discuss the aleged failures, in order to
demonstrate either that they do not exist, ox that they do not justify the
revocation. It could not be argued, in this respect, that discusson and
defencewould not have changed the administration's mind; because such
argument would mean that the administration had decided inadvance not to
take into account any argument of the investor whatsoever, which would
itseff amount to a refusal of due process.

iy Secondly, the Respondent argued chat due processis now granted to
Claimants by thisvery arbitral procedureof thercsip. Such argument cannot
be sustained. It is obvious that this Tribunal cannot substitute itself for the
Indonesian Govesnment, in order to cancel the revocation and restore the
licence; quch actions are not even clai med, and it ismore than doubtful that
this kind of restitutioin inzegrum could beordered against asovereign State
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Accordingly, the revocation has been definitively decided, and the
investor has been definitively deprived of itsright to operate and to exploit
theenterprise that it had been authorized to set up. Whatever compensatjon
the investor can hope to get, that means at the least that the nature of j
rights was changed against its will, and such change has been decided ypoq
without its being granted due process and the decision to withdraw the
authorization cannot be remedied by the arbitral procedure.

203. It thus remains that the revocation was unlawful in respect of the
procedure that resulted in it.

The Tribunal will now examine whether the reasons on which the
revocation was based could have justifiedit.

B. The Reasonsd the Investment Application'sWithdrawal

204. Thedecision of the Chairman of BKPM “concerning Revocation of
Approval/Termination of Capital Investment Business in the name of pT
Amco Indonesiain theframework of Law Number 1Y ear 1967 concerning
foreign capital investment (pMA)” (Resp. Exh. to CM, vol. IV No. 91) was
previously described (see above, para. 129). It is here recaled that this
decision was based on two grounds, namely:

— that by the Sub-Lease Agreements dated October 15, 1969 and
October 13, 1970, PT Amco Indonesia delivered the management of
Hotel Kartika Plaza to PT Aeropacific, thus not fulfilling itself the
obligations as stipulated in the Lease and Management Contract
concluded with PT Wisma Kartika on April 22, 1968;

— that PT Amco Indonesia

hesonly deposit (3¢) its capital as much as US $1,399,000,which condsted o
loan for the amount d US $1,000,000and own capitd (equity) for thesum d
US $399,000 is obligated to invest its capital the amount of US $4,000,000,
whichcongsted d own capital (equity) a thesum d US$3,000,000-and loen
for US $1,000,000;

while:

thefulfilmentd the remainder o the capital wasexecuted by PT Aeropecific
..., anationa company, thereforethe said capitd is not foreign capitd (fresh
capital), asstipulated in Article2 Lav No. 1Y ear 1967.

205. Thus, the other grounds for a suggested "review" o the
authorization put forward in Mr Usman’s Summary (namely: thefailureto
report to Bank Indonesia concerning transfers abroad; the failureto report
BKPM concerning the realization of Amco's capital investment; aleged tax
manipulation; assets owned by the hotel allegedly given in guarantee for
obtaining aloan, without the approval of theowner, PT WismaKartika; s€¢
above, paras 118-23), are not mentioned in the Decision of July 9, 1980, in
spite of said grounds having been, in essence, repeated in Mr Harun’s
Memorandum of May 10, 1980 (Resp. Exh. to CM vol. IV No. 89; se¢
above, para. 14), and in the Request for Guidance presented on May 12
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1980 by the Chairman of BkpM to the President o the Republic (Resp. Exh.
to CM, No. 90; see above, para. 126).

Accordingly, the Tribunal does not have to consider these grounds, since
they have not been relied upon in the legal act which pronounced the

It might be that the Chairman of BkPm considered that it wasnot necessary
to refer to them, because he may have thought that the two grounds
ultimately invoked (i.e. the transfer of the management to Aeropacificand
the non fulfilmentof theobligation toinvest in the amount promised) were
sufficient to justify the revocation. However, it might aso be that the
Chairman considered that in the circumstances of the case, the other
grievanceswould not have justified the revocation.

Bethat asit may, itisnot for theTribunal to build hypotheses, nor totry to
guess thoughts which the author of the revocation did not express. The
Tribunal hasto evaluate the lawfulness of alegal decision and the Tribunal
candoso by evaluating it asitis, and asit has been drafted by thelndonesian
authority that issued it; the Tribunal has not to supplement the decision in
question by adding to it grounds which it does not contain, although they
wereinvoked in the preparatory documents of the decision.

Accordingly, the Tribunal will consider only the two grounds of
revocation on which the decision is expressly based.

a) Trandfer to PT Aeropacific of the management of the hotel

206. It has been recited previously (see above, paras 53-77) that by the
"First Sub-Lease Agreement" of October 15,1969, which succeeded to the
"Sub-Lease Agreement of Intent™ of August 22,1969, and wassubsequently
replaced by the "' Second Sub-Lease Agreement” of October 13, 1970, PT
Amco Indonesia entrusted first the group Pulitzer-Garuda-KLMthen PT
Aeropacific with the management and operation of the hotel; in addition,
the" Second Sub-L ease Agreement™ called for Aeropacificto" complete the
constructionof the hotel and furnish, equip and fit thesamein al respectsin
accordancewith Howard Johnson's standards ...”.

It was also recalled that PT Amco and PT Wisma Kartika approved and
signed these three successive agreements; and that the management and
operation of the Hotel by PT Aeropacific ceased definitively on June 1,
1978, when Inkopad took over possession and control of the WismaKartika
property and undertook its management.

207. The Decision of Revocation of July 9, 1980 deals in the following
terms with the issue of these agreements:

2. that based on the Sub-Lease Agreement dated October 15, 1969 jo (S©)
October 13, 1970 (obvioudy, the two successve sub-lease agreements
previoudy mentioned are thus referred to) PT Amco Indonesia (Lessor)
delivered the management of Hotdl Kartika Plaza to PT Aeropecific Hotel
Corp. (Lessee), thereforeit is not PT Amco Indonesa which fulfilled the
obligations asstipulated in thesaid Lease and Management Contract asstated
in dictum 1 above (i.e., ""Lease and Management Contract in the fidd o
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operating hotdl Kartika Plaza between PT Wisma Kartika ad Amco
Corporation, U.SA. dated April 22, 1968").

208. There issome ambiguity in this wording. Indeed, it is not perfectly
clear, at least in the English translation, whether the term "' asstipulated” iy,
the quoted sentenceof therevocationreferstothe personal fulfilment by p
Amco of the obligations resulting from the Lease and Management
Agreement, or simply to these obligations.

In any event, theconclusion by PT Amco Indonesia of the two successive
sub-lease agreementscould by no means beconsidered asaninfringement of
theinitial Leaseand Management Agreement, for avery simple reason:
previously recalled (see above, paras61-70), PT WismaKartika and Amco
Asia Corporation approved in writing and signed, on the last page of the
contractual documents themselves, both sub-lease agreements (see Resp.
Exh. to CM at 13; and 26 at 29). In both instances, the approval isexpressed
in terms which could not be clearer, and without any restriction or
reservation (*'approve and will respect”, in the first sub-lease agreement;
"approvedf and agreeto be bound by" on the second one). Moreover, it is
worthwhileto underscorethat both " approvals" areexpressly given*'asoin
case PT Amco Indonesia's interest would be transferred to a third party™;
such clause would be incompatible with a de jure prohibition, by the
Indonesian law of contract, of a transfer of the rights, interests ad
obligationsderiving from theinitial L ease and Management Agreement; as
a matter of fact, no evidence of such prohibition has been offered nor
brought. In addition, it would be difficult to imagine such a prohibition by
thelaw of contract, whereasin theinstant case, thelessor agreesto thesub-
leases.

Accordingly, no violation of the Lease and Management Agreement in
respect of thecontractual obligations deriving of the sameexisted; thus, the
revocation could not be justified on this basis.

209. It remains however tofind whether theabligation for theinvestorto
fulfil personally its obligations results from the law and regulaions
governing the investment; and if so, whether in the factual situation that
prevailed at the date of the revocation, the sub-lease agreements could be
invoked to justify the same, on the basis of principles or provisons
concerning the licence and prohibiting, ex-hypothesis, the transfer of the
investor's rights, interests and obligations deriving from the same.

210. Respondent relies, in this respect, on Decree of the President of the
Republic No. 6311969, dated August 5, 1969 (Resp. Fact. App. C, Att. 3),
No. 2111973, dated May 26,1973, and (ibid) No. 5411977, dated October 3,
1977 (Resp. Fact. App. C, Att. 1, at 55).

Article4 of Decree No. 6311969 in particular provides as follows:

If the capitd invesment plan is not implemented in accordance with the
approvd that has been granted, this may result in the withdrawd of the
businesslicensethat has been issued ...

A similar provision may befound in Article 6 of Decree No. 21/1973'-
Finally, Article4of Decree No. 5411977 (whose trangl ationsinto English,
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as respectivelyfiled by Claimantsand by Respondent aredightly different,
those differences not changing, however, the substantial meaning of the
relevant provision) provides that (para. 1):

echinvegtor in theframeworkd Act No. 1d 1967 ... isobliged to carry out
his capital investment, in accordance with the regulationsagreed upon (or,in
the Claimants trandation, in accordance with provisonsdready approved:
see Cl. Doc. No. 32).

and that (para. 2):

each changein the execution o the agreement mentioned in paragraph (1)
mus be gpproved beforehand by the Charman o the BKPM (Respt's
trandation).

These provisionsof Decree No. 5411977 are to be combined with the one
already cited (see above, para. 193) of Article 13 of the subsequent Decree
No. 0111977 of the Chairman of BkpM, according to which:

if investorsin executing the capita investment are not in conformity with the
goprova and provison which have been given by the Government ... thesaid
cae mey result in charging legd sanction againg the investors ... until the
revocation o dl gpprova and permit that are issued by the Government.

211. Onthe basisof these provisions (not expressly referring, however,
tothelast one), Respondent contends that the sub-|ease agreements having
resulted in the non-fulfilment by the investor himself (or rather by the
Indonesian PT it established of the obligations undertaken in the approved
investment application, the investor changed the implementation or
execution of the investment as approved, thus justifying the revocation of
thelicence.

In essence, Claimants oppose to this the following (see Reply to
Indonesids CM at 78 ff., 96 ff.):

— only the Indonesian Parliament has the power to cancel investment

licences;

— the administrative regulations cited by Indonesia as empowering
cancellation could not supersede parliamentary authority, and in any
event were promulgated after Claimant's investment was approved,
moreover, both Decree No. 6311969 and Decree No. 2111973 had been
revoked at the time that Indonesia cancelled Claimant's investment
licence (namely, Decree No. 6311969 by Decree No. 2111973, and
Decree No. 2111973 by Decree No. 5411977);

— the sub-lease agreement between PT Amco and Aeropacific was
merely a sub-contract, not a transfer of PT Amco's obligations to
Aeropacific;

— finally, PT WismaKartika having approved the sub-lease agreements,
the Government could not base on the same the revocation of the
licence.

212. The Tribunal does not accept the argument based on Article 21 of

Law No. 1 of 1967, according to which the Government cannot decide
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nationalization or similar measures as long as a law (which in one of the
translationsfiled iscalled an " Act of Parliament" has not declared tha¢ the
interest of the State requires such a measure.

Asalready noted (see above, para. 190), Respondent does not effectively
base its claim on the characterization of the licence's revocation as 4
nationalization. Moreover, the Claimants present this measure asa “breach
of contract”, whichis one of the bases of their claims. Accordingly, they
admit necessarily that if the failure to fulfil their obligations, asalleged by
Respondent, could be established, the revocation of the licence could be
justified, no act of Parliament declaring the interest of the State being
required to that effect.

As to the aleged abrogation of Decree No. 6311969 by Decree No,
2111973, the Tribunal does not findin thelatter any express provisionof that
kind. On the other hand, Decree 5411977 does start with the following
sentence: "By revoking the Decree of the President Number 21 of 1973
concerning the Principle Rules of Capital Investment Procedure”.
Accordingly, it seemsthat at thedatedf revocation, Decree Nos6311989and
5411977 were in force, while Decree No. 2111973 was not.

In any event, even supposing (although no clear evidence has been
brought in thisrespect) that at said date, Decree No. 6311969 wasnot inforce
(for instance, because it would be considered as having been tacitly
abrogated by Decree No. 5411977) such interpretation would nat
fundamentally change the contents of Indonesian law on the matter here
discussed.

Indeed, as previously shown (see above, paras 210-11), Decree No.
5411977, combined with Decree No. 0111977 of the Chairman of BkPM,
would suffice to justify the revocation where the investor is "not in
conformity with the approval and provision which have been given by the
Government™.

213. Nor doestheTribunal accept Claimant's objection, that Decree No.
5411977 (and probably in thesameway, the Chairman of BkpM’s Decree No.
0111977) should not be applied in the instant case, because the licence hed
been granted before these regulations were promulgated. It has aready
been said that the procedural provisionsof said regulationswere applicable,
and the Tribunal expresses the same opinion as to their substantial
provisions.

Indeed, to provide that thelicencecould bewithdrawn wheretheinvestor
does not fulfil the abligations he has undertaken, isbut theconfirmati onofa
principle which must be accepted even if there was no express provisionst©
that effect. Claimants, which contend that the application-approval
combinationisacontract, cannot deny it, since acontract can beterminat
by one of the parties where the other party does not fulfil its obligations.
Even if - asthe Tribunal does - one refuses to characterize the application
and the approval asbeingidentical to a privatelaw contract, it remai nsthat
the application-approval combination is closely comparable to a contract;
accordingly, even if, strictly speaking, the substantial provisions of the
Decrees of 1977 would not be applicable, the lawfulness of a revocation
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pased on the non-fulfilment by the investor of his obligation must be
admitted asamatter of principle.

214. Did such a non-fulfilment result from the sub-lease agreements?

To answer this question, it must be said at the outset that the licence to
invest iS necessarily granted by the Government in consideration of the
ndustrial, technical, financial and moral attributes of an applicant.
Consequently, one could not imagine that once theapproval isreceived, the
applicant is free to assign it to another person or entity, without the
Government’s gpproval, the same amounting, indeed, to a new licence.
Accordingly, anon-authorized transfer of the obligations undertaken by the
investor should be considered an infringement by him of hisobligations.

In the case at hand, Claimants do not deny this principle, and one may
even think that they admit it, at least implicitly. Indeed, they contend that
the sub-lease agreements were not transfers to Aeropacific of Amco's and
PT Amco's obligations, but merely sub-contracts, whichwerecontemplated
in the initiad Lease and Management Agreement, annexed to the
application, so that the Government had approved such sub-contracts, soto
speak, in advance.

215. Such contention meets serious difficulties.

It is true to say that normally a sub-contract is not a transfer or an
assgnment of the main contract, since the main contractor remains
responsible towards the other party for the adequate performance by the
sub-contractor of theobligations thelatter hasundertaken. Moreover asub-
contractoris usually entrusted with the partial, not thetotal performance of
the tasks provided for in the main contract, as it was here the case, in
particular by means of the Second Sub-L ease Agreement; and even where
thesub-contractor isentrusted with the performance of all thetasksforming
thesubject matter of the main contract — which may happen in some cases-
the main contractor keeps a power of supervision over the sub-contractor,
the exercise of which constitutes a guarantee for the benefit of the other
party to the main contract.

Furthermore, the principle of personal fulfilment of the investor's
obligationsis not merely amatter of responsibility towardsthe host State; it
ispostulated in order toinsure thelatter of arealization of theinvestment to
astandard it wasentitled to expect, giventheindustrial, technical, financial
and moral characteristics of the applicant, which were taken into account
when the State approved the application.

216. Conseguently, it could be concluded, in principle, that the total
transfer by theinvestor of the actual performanceof hisobligations towards
the host State, without thelatter's consent, amounts to a material failure of
theinvestor's obligations, which might justify the revocation of thelicence.

217. Nevertheless, taking into account the whole set of facts and
agreementsas established in the instant case, the Tribunal does not adhere
to this conclusion, for the reasons stated hereunder.

i) As previoudly stated, PT Wisma expressly agreed to the sublease
contracts now criticized by the Government of Indonesia, which shows PT
Amco’s good faith when executing said contracts.

To besure, asthe Respondent pointsout, PT WismaK artikaisacompany
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having its own legal personality, distinct from the Republic of Indonesiy.
However, it ishardly crediblethat the Government wasnot informed aboyt
the two sub-lease agreements, during the long period of their actya|
implementation (that is to say from October 15, 1969, to June 1, 1978: gee
above, paras 51-71).

ii) Thisknowledge by the Government of the non-personal fulfilment by
PT Amco of its obligations (which amounted to their non-personal
fulfilment by Amco Asia) became obvious when Inkopad took over the
possessionand themanagement of the hotel from PT AeropacificonJuner,
1978. Itishard toimagine that in any event, and at thelatest at thisdate, the
Government was not aware of thefact that during the preceding years, the
sub-leases were in operation.

iii) Likewise, it cannot beimagined that the army was not aware of the
fact that soon after having taken over the possessionand management of the
hotel, Inkopad authorized PT Wismaand PT Amco toenter into the" Profit
Sharing Agreement" (see above, para. 78-C1. ff.) according to which “the
management of the Kartika Plaza Land and Building with al its contents
shall be carried out, implemented, and the full responsibility of the second
party™ (i.e. PT Amco Asia). Thisclause meant that asfrom the dateof this
agreement (October 6, 1978), PT Amco recovered themanagement and the
operation of thehotel, and that Inkopad did not consider it wasunableto do
s0, duetothe non-personal fulfilment of itsobligations during the period d
implementation of the Sub-L ease Agreements.

iv) Finaly, it is to be stressed that the revocation of the licence was
decided two years after PT Amco was again personally fulfilling its
obligations. Therefore, even admitting, in principle, that the non-personal
fulfilment of the investor's obligations can justify the revocation of his
licence, it cannot be admitted that such a sanction can be invoked for a
failureinthepast, that is, which ceased two yearsearlier, and that ceased not
only without any objection by the Government, but duetotheinitiatived a
body (Inkopad) strongly linked with the Government.

218. By taking into account these facts and agreements, the Tribunal
does not express any findings on the existence or non-existence, in
Indonesian or international law, of waiver or estoppel, which is disputed
between the parties.

Indeed, thereisno need to say that thesefactsand agreements constitute a
waiver by the Government to rely on the sub-leases in order to judify the
revocation, nor that due to thesefacts the Government was estopped from
invoking the sub-leases to that effect. Sufficeit to say that due to thesefacts
and agreements, thefailureof theinvestor, during a past period of time, to
personally fulfil itsobligations, wes not material a thetime of the revocation,
so that it did not justify the same.

Indeed, like the termination of a contract by one of the parties, the
revocation of theinvestment application's approval by the host State can be
justified only by material failures on the part of the investor. In the
circumstancesof the case, the sub-lease agreements between PT Amco Asia
and PT Aeropacific were not, in any event at the date of the revocation, 2
material failure justifying the same.
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219. A last remark isto be madein this respect.

TheTribunal has previously noted (see above, para. 198) that one of the
purposes and functionsof thewarnings before the" charging” of asanction,
provided for by the relevant Indonesian regulations, was to offer the
investor the opportunity to remedy the failure aleged against him. Now,
how could the investor remedy afailure which has ceased two years before
the revocation wasdecided? At thedate of therevocation, remedy had been
already brought, and it is in conformity with the spirit of the relevant
Indonesian regulations to decide, asthe Tribunal does do, that a remedied
failureisnot amaterial failure, and therefore, cannot justify the revocation.

b) Insufficiency of theinvestment

220. The second alleged reason for the licence's revocation was the
insufficiency of theinvestment realized by the Claimants, ascompared with
the investment promised by Amco Asia.

Asprevioudy recalled (see above, para. 204) it isstated in thisrespect in
thedecisionaf July 9,1980, that theamount of therealized investment made
by PT Amco Indonesia was US $1,399,000, out of which US $1,000,000
consisted of a loan and US $399,000 of own capital (equity), while the
investor was obligated to invest US $4,000,000, namely US $3,000,000
consisting in own capital and $1,000,000 in a loan. As to the investment
above of US $1,399,000, it was realized by PT Aeropacific, which is a
national company, so that the capital it invested was not foreign capital.

221. The amount of the investment realized, be it by PT Amco or PT
Aeropacificwasdiscussed at lengthin the pleadings, documentsfiled, expert
testimoniesand oral argument.

Before coming to the examination of this controversial amount, it is
necessary to make a decision as to the criteria of the investment which
corresponds to the requirements of Law No. 1 of 1967 and other relevant
Indonesian regulations and to the obligations undertaken by Amco Asia
Corporation in its application.

These criteria are of four kinds:

— theorigin of theinvestment;

— itscomposition;

— itsamount;

— the period during which it wasto be completed.

222. Astotheorigin,the Decision of Revocation states that the portion
of theinvestment realized by PT Aeropacific cannot be taken into account,
said company being an Indonesian one, so that the capital it put into the
enterprise was not foreign fresh capital.

The Tribunal will accept the conclusion of this reasoning, if not fully the
reasoning itself.

223. Asto the"nationality" of PT Aeropacific, it isright to say that the
latter was a company organized and existing under the law of Indonesia,
established and domiciled in Jakarta; accordingly, would the criterion of a
company’s nationality, as generaly accepted in municipal law and
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international law (see, as to the latter, in principle, decison of the
International Court of Justice in the Barcelona Traction case: 1¢J Reports
1964, at 4) be applied, PT Aeropacific should be considered as g
Indonesia company.

However, it isgot thisgeneral criterion to which Indonesian law refers jg
order to define, in respectd investment, Indonesian and foreignenterprises,
nor — What seems to be actually relevant — domestic or foreign capitat.

224. Indeed, Article 1of Law No. 1/1967 — whichis the basic text in thig
respect — provides as follows:

Artidel1.

Capitd invesmentinthislaw denotes only directinvestment of foreign capital
meade in accordance with or based upon the provisonsof thislaw for the
purposesof establishing enterprisesin Indonesia, with the understandingthat
the owner of the capital directly bears therisk af the investment.

Asamatter of fact, this provisions does riot define aforeign enterprise; it
definestheinvestment of foreign capital, such definitions being based on the
conformity of theinvestment with the provisions of Law No. 1/1967, and on
the establishment by the investor of an enterprisein Indonesia

The definition of foreign aswell as of national enterprises in the fidd of
investment isto befoundin Law No. 6 of 1968(Resp. Exh. vol. V, No. 113).
Article 3, Secs 1and 2 of thislaw provide as follows:

Articles.

(1) A national enterpriseisan enterpriseof which at least51% o thedomestic
capitd invested therein is owned by the State and/or Nationd Private
Enterprise. The percentage shal beincreased sothat on January 1,1974, it will
amount to not lessthan 75%.

(2) Aforeignenterpriseisan enterprisewhich does not satisfy thecondition of
Section (1) o thisarticle.

By virtue of this provision, PT Acropacific was not an Indonesiah,
enterprise; indeed, 51% o its capital was owned by Mr Pulitzer, '"’t*
American citizen and resident, 25-5% by kLM, a Dutch company, and 001;
24% by Garuda. an Indonesian company. Accordingly, the capital‘l._lf
invested to complete the construction of the hotel and to temporarily
operateit did not form a foreign investment in thesense of Law No. 1/1961%
because it had not been invested “in accordance with or based upon tbg
provisions of thislaw", nor “for the purpose of establishing enterpriseﬁ
Indonesia", since PT Amco Indonesia was already established, when
First Sub-Lease was concluded. :

225. There is no coptradiction between this characterization of I
Aeropacific as a foreign company, in respect of the legislatidi?! P
investment, and the refusal to characterize the investment jt made ‘clef‘
Kartika Plaza as a foreign investment. It results in effect from Art Wik
paragraph 1 of Law No. 6 of 1968 that "' Domestic Capital" may bc 0 ¢
“either by the State or by National Private or Foreign Private Ente™
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domiciled in Indonesia" (emphasis provided). Such was here the case, the
capital o PT Aeropecific was, in the sense of the investment legidation,
domestic capital owned by aforeign private enterprise.

226. Asaresult, thefundsutilized by PT Acrapacificin order tocomplete
the construction and to temporarily operate the Kartika PlazaHotel did not
constitute an investment of foreign capital, as understood by Indonesian
taw, and consequently cannot betaken into account in the calculation of the
foreign capital effectively invested by the Claimants.

Indeed, theClaimants rely on thefact that the Aeropacificfundswereto be
credited to a special account, opened in the name of PT Arnco, so that
formally, it was PT Arnco that invested them. The Tribunal docsnot find that
even if it had been fully applied, this mechanism of pure accountancy could
have changed the lega characterization of the investment made by PT
Aeropacific; moreover, it results from the unchallengedaffidavit delivered by
Mr Ruitar (Cl. Doc. No. 100, st 2), that after first small deposits, the crediting
of the PT Aeropacitic fundsin PT Amco's account did not continue.

227. For the reasons exposed, the Tribunal decided that the funds put
into the construction and operation of the hotel by Aeropacific Group
cannot be taken into account in order to establish whether the Claimants
have fulfilled their obligation toinvest foreign capital, asundertakenin the
application.

228. The second criterion is the composition Of the investment.

Inthisrespect, the disputed issueiswhether aloan can beincluded in the
investment of foreign capital as promised by Amco Asiain the application
for investment approval.

TheTribunal wilt answer this question in the negative. for the following
reasons.

i) No investment consisting of a loan is mentioned in Amco Asias

application. It has been stated above (see above. para. 21) that in theinitial
application, dated May 6, 1968, it wastrequired that the capital of PT Amco
wasto be US$3,000,000,"dl of which (representing) shares capital divided
into three hundred (300) shares with a nominal value of US$10,000each”.
The amended application, dated May 13,1968 (seeabove, para. 28) did not
changethe amount of the capital, nor itsnature. It wasagain stated that the
samewould be share capital; only the nominal valuc of theshares (US$100)
and their number (30,000) were changed.
) In fact, the Decision of Revocation states that Amco was obligated to
avest US$3,000,000in own capital and US $1,000,000in loan capital, thus
apparently referring to the Lease and Management Agreement concluded
between Amco and P'T Wisnia, where Arnco undertook toinvest “up to the
sum of US $3,000,000” as "Equity Capital Investment”, and "up to US
§1,000,000” as"'Loan Capital Investment” (sce above, para. 11). However.
1t is the gpplication on the basisof which the licence was granted, not the
lf‘.ase agreement, that defines the investor's obligations: indeed, the lega
links petween the investor and the host State do not derive from the lease
dgreement, which is a contract between two companies (be it one of them
Strongly |inked with the State) but from the combination formed by the
pplication and the approval thereof.
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ii) Moreover, Article2 of Lav No. 1/1967, which definesforeign capital j
. . in
itsframework, does not mention loans among the three elements which
composesaid capital (Section Facts, para. 7): thiswouldin any event sy ™o
excludeloansfrom the foreign capital that the applicant undertook to invest,

Inoral argument, Claimantsobjected that subsequent to thelicence being
grantedin theinstant case, thelndonesian administration's practice became
more flexible, and admitted that loans could be included in the authorize&‘
investment. Not entering into an examination of such allegation in fact, the
Tribunal cannot accept this argument, since such an authorization was net
granted to Amco. Moreover, would one contend that it hasbeen implicitly
granted, because the lease agreement, attached to the application,
mentioned "L oan Capital™ of US $1,000,000, the consequence would be
that thetotal investment promised by Amco, not merely towardsPT Wisma,
but towardsthe host State aswell, would have been of US$4,000,000,0ut of
which US$3,000,000hasto be" Equity Capital"'. Theobligationtoinvest U§
$3,000,000 as equity capital would be unchanged.

Such was the only obligation clearly undertaken in the Application, and:
accepted by the State when granting the authorization. Accordingly, the:
Tribunal decides that to find whether the investor has fulfilled thig
obligation, only foreign capital asdefinedin Article 2of Law No. 1/1967 is to
be taken into account.

229. The third criterion for deciding whether this obligation has been:
fulfilledis precisely the amount that the applicant undertook to inved.

The discussion concerned here the meaning of the words "up to™
preceding, in the lease agreement, the total amount of theinvestment tobg
made by Amco, as well as the "Equity Capital" portion and the "Loan
Capital" one. Do these words mean that the amounts indicated were
ceilings, rather than the subject-matter of the investor's obligation?

Thequestion isnot relevant. Indeed, theinvestor's obligation towardsthé
Stateisnot defined by thelease agreement, but by the approved application;
Now, the same does not contain the words "up to". It Smply states, a&
aready mentioned, that the share capital of the Indonesian company to b
established will be of US $3,000,000. y

230. Thus, the applicant undertook to invest the sum of US $3,000,000:

Accordingly, the Tribunal has to find whether this sum was effectivel§t
invested, and if such finding is in the negative, whether the difference
between the promised and the realized investment was sufficiently material
to judtify the revocation, in the circumstances o the case.

231. Beforehand, the fourth (and last) criterion of examinationis 10
defined: how long was the period of time before the end of which the
applicant undertook to realize the investment? )

232. It hasbeen set out intherecital of facts(see para. 21) that 3000@2&
tothe Application, the capital of the Indonesian company to beeStab},‘$h ‘
(i.e. PT Amco Indonesia) was to be “deposited stage by stage - * . o
Attachment V to which reference was made in the Application, but which
was not filed with the Tribunal by Claimants, nor by Respondent,
probably indicate these "' stages” as well as the total period of time dunng
which the investment was to be realized.
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However, as also recalled in the recital of facts (see above, para. 32) in
gheir final version, executed before Notary Abdul Latief in Notarial
pocument No. 106, dated December 13, 1968 (see Cl. Doc. No. 10), and
approved by the Minister of Justice on January 29, 1969, the Articles of
fncorporation of PT Amco Indonesia provided that:

the entire unissued portion d shares mug be issued within a period of ten
years, beginning today, unlessthis time period should be extended by those
responsible, or if required at the request  the Board of Directors.

No evidenceof any such extension having been produced, the Tribunal is
pound t0 assume and to admit that the full capital of PT Amco Indonesia
(that is to say the investment to be made) was to be paid within ten years
from December 13, 1968.
233. To besure, thedirect purpose of Articles of Incorporation isnot to
define theinvestor's abligation towardsthe host State, but the obligations of
the shareholders in their mutua relationships. Nonetheless, one may
presume that when establishingthetime period provided for thesharesto be
fully paid, those who executed the Articles of Incorporation took into
account the time period of realization of the investment, as provided for in
Attachment to the Application.
However, it must be added that the Articles of Incorporation having
reserved a possible extension of the time period during which the shares
wereto beissued, and this provision having been approved by the Ministry
of Justice, it may be assumed that there was some flexibility in the time
peiod granted for the realization of theinvestment aswell: this remark will
betakeninto account when decidingwhether some delay insaid realization,
ifsuch delay did infact occur, wasamaterial failure justifyingthe revocation
d thelicence.
234. Toconcludethisexamination of thelegal criteria of fulfilment of the
obligation to invest, the Tribunal will say that the Claimants were, in
principle, obligated to realize themselves an investment of US $3,000,000,
composed by the elements listed in Article 2 of Law No. 111967 (and
thereforenot includingany portion of *'loan capital"" nor the moniesinvested
by PT Aeropacific) within a period of ten years from January 29, 1969.
235. Thetwo basicdocuments respectively filed by the partiesin order to
edablish the amount of the investment realized by Claimants (and in
addition, asfar asthe Claimants are concerned, that they allegedly “caused”
Aeropacific to realize) are:
— by the Claimants, the report of Mr Gerald S. Nemeth, from Nemeth/
Bolton, chartered accountants of 601 West Broadway, Vancouver, BC
(CL. Doc. No. 64);

— by the Respondent, the report of Touche Ross & Co, certified public
accountants of 1900 M. Street NW, Washington D C (Resp. Exh. vol.
V, No. 113).

Both reports were explained, discussed and in some respects
Supplemented, during the hearings held in March 1984 in Copenhagen, by
the oral testimonies o MessrsGerald S. Nemeth, called by Claimants, and

Omas Bintinger, called by Respondent.
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Finally, the Tribunal recallsthat in their Reply to Counter-Memorial (4
91-5), then in oral argument, Claimants argued that, in their view, thera
werefour methodsfor calculating the realized investment of US$3,000,000.

These calculations were contested by Respondent (see in particular
Rejoinder on the Merits, at 41) and discussed by Messrs Touche Ross ip
their report and by Mr Thomas Bintinger in his oral testimony, as to the
methods followed and asto the data utilized.

236. Before coming to the figures, the Tribunal wishesto present some
remarkson thelegal aspectsof the methodsof calculation, and onthesource
and nature of the data.

i) On the first point, the Tribunal shares Respondent's and Messrs
Touche Ross views concerning the monetary contribution of pr
Aeropacific to the construction and, asthe case might be, the operation of
the hotel. The Tribunal refers, in this respect, to its previoudy presented
analysis (see above, para. 233 ff.) which showed that the funds brought by
PT Aeropacific cannot becharacterized asforeign capital in thesenseof Law
No. 111967.

Likewise, for the previously stated reasons, loans madeto PT Amco are
not to be taken into account, notwithstanding the possible characterization
of loansasequity capital intheframework of general accountancy theories,
as exposed by Mr Nemeth in oral testimony.

However, PT Amco having been discharged from itsliabilities under the
1969 ABN loan obtained in this way revenue which was capitalized over a
period of time on a deferred basis. This revenue, fully capitaized, is
considered asa portion of theinvestment, asit will be shown hereunder.

Tosum up, the Tribunal repeatsthat the only elements to be taken into
account in order to establish the amount of theinvestment are those which
arelisted in Article 2 of Law No. 111967 (see above, paras 228,234).

ii) MessrsTouche Ross & Co present in their report general remarksaon
the"reliability of data”" (at 1-3). Asto theinstant case, these remarks are
applied to the financial statementsof PT Amco (December 31, 1978), PT
Aeropacific (December 31, 1978) and PT Wisma Kartika (December 31,
1977). According to Touche Ross, these documents do not satisfy al the
requirements of reliabledata; in particular, theexpert notesthat PT Amco’s
financia statements as per December 31, 1978 "were apparently prepared
by the Company; no accountant's report wasincluded".

Asamatter of principle, the Tribunal will not challenge these remarks.
However, it hasto say it isdifficultto strictly share, in the instant case, the
onus probandi in respect of the amount of the investment realized. The
insufficiency of the investment is relied on by Respondent, to justify ﬂ_“’
revocation of thelicence, sothat it could besaid that it istoit to provesafd
insufficiency, and indeed, Respondent did its best to assist the Tribunal in
this respect.

On their side, Claimants were obligated to invest a certain amount of
capital, so that they had to contribute aswell to the Tribunal's investigatioNS
asto the effective realization of the promised investment, and so they.d‘d'

Inthecircumstances, theTribunal isbound to uti Iizedocumentsprowded
their alleged incorrectness is not established merely by general rules of
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accountancy, but by factual evidence directly applicable to them. The
Tribunal does not find that such direct evidence of incorrectness was brought
by Respondent asto the numbers mentioned in thefinancial statements and
in the Nemeth Bolton report, filed by Claimants.

Accordingly, these numbers will be taken into account hereunder,
notwithstanding several adjustments or exclusionswhichwill beindicated in
due course.

iii) The Tribunal cannot accept the first, second and fourth methods
aternatively proposed by Claimantsfor calculating the investment.

Thefirgt two methods takeinto account the alleged investment made by
PT Aeropecific, which is to be excluded, as previously decided.

Thefourth oneisbased on PT Wisma's balancesheet as per December 31,
1977, which "shows (according to Claimants) that PT Wisma Kartika
attributed Rp. 1,499,422,569, or US $3,613,065 at then applicable rates of
exchange, of capital invested in the hotel toits partner PT Amco (Cl. Doc.
58 at 11)". Now, no evidence has been produced asto the elements taken
into account by PT Wisma to establish this number, which prevents the
Tribunal from checking and verifying whether it corresponds to the lega
criteriadf calculation previously defined.

237. Accordingly, the Tribunal will base its examination and discussion
on the "third" method proposed by Claimants (Reply to CM, at 93-5),
which:

is- they explain- toignore the Aeropacificba ancesheet atogether and count

asforegn capita only PT Amco's paid-in capitd plus retained earningsin the

fam o (i) rent which PT Amco forbore under the Sub-Lease Agreement in
condderationfor Aeropacific's part o the hotel and (i) undistributed profits

d PT Amoo reported on its balance sheet for 1978 (Counter-Memoria F,

App. 8-25).

238. Excluding any computation of PT Aeropacific's investment and
KLM’s loans, the figures mentioned by Messrs Nemeth/Bolton in their
report, which do not takeinto account PT Wisma's balance sheet (that isto
sy, the figures corresponding to the "third method" suggested by
Claimants) are asfollows:

uss
1. Issued share capita as shown in December 31, 1978
(07 F= 0.1 <. 1,399,000
2. Undigtributed profitsto December 31, 1977 ..., 274,387
3. Undigtributed profitsfor 1978 ...............ccoovviiiiiiii 48,642
4. Undigtributed profitSfor 1979 .........cccovveeeeeeeicciieee e, 163,423
5. Undigtributed profitsfor 1980 ............ccoooiiiiiicciinneeeeeiie 40,856
6. Unamortized baance d the US$1,000,000ABN loan ............... 451,329
7. Accumulated depreciation o the hotel building to December
31, 1978 (which according to Artidles2-C and 19-I-d d Law
No. 111967 can be considered as foreign capital since the
corresponding amount could have been transferred abroad:
Art. 19-1-d, and instead, was reinvested: Art. 2.C) .................. 486,747
TOtA USS$ .ovveiiiiieeiiieeee e 2,864,384
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239. Intheir report, Messrs Touche Rossrevise Claimants computatiopg
according to two “approaches”. The Tribunal will consider merely they
second one, sincethefirst keeps afigureof US $1,357,950 as “forebearance
of gross receipts under the sublease agreement™, effectively put forwarq .
Claimants' calculation, which in Tribunal's view should not be includéﬁ
since there is no evidentiary basisfor it, and it is merely contrived.

According to this "second approach”, the revised figures should pe g¢
follows(Touche Ross report, at 16):

. Uss$

L ShareCapital ........cceeiiiiiiiiicec 1,399,000
2. Retained earningsat December 31,1977 ..........ccooeeevveiveeennn. 274387
3. EaningSTOrd978 . .....o.ovviiiioieieiieeee e 48610
4. Deferredincome December 31,1978 ........ooeeveieevveeeeeeeee. 451329
5. Taxesimputed thereon at 206 ............ooveeeeeeerereeeeeeeeeenen. (90,266)
TOtA US$ .ot 2,083,092

Thedifferenceresultsfrom theexclusion of undistributed profitsfor 1979
and 1980 (163,423 + 40,856 = 204,279); from the deduction on taxeson the
deferred income (90,266), and from the fact that the depreciation of the
building is not taken into account (486,747). Thus, the total differenceis

uss

— Undistributed profitsfor 1979and 1980 ................cooeeiiieinnnn., 24,279
—Taxeson deferred iNCOME .........ovivvviiie i 90,266
— DEPrECIAION ... .o 486,747
TOtA USS ..o i 781,292

240. In respect of this revised computation, the Tribunal accepts the
exclusion of undistributed profitsfor 1979 and 1980 since both periodsare
posterior to theend of the ten yearsduring which the investment wasto be
made (see above, para. 232); moreover, no accounting evidence has been
brought ast01980. The Tribunal will also accept thededuction of 20% taxes
on deferred income.

It will keep the accumulated depreciation of the hotel building to
December 31,1978, deducting however from the corresponding number 20
for taxes, i.e. US $97,349.

Accordingly, from the total reached above on the basis of the Nemeth-
Bolton computation (i.e. US $2,864,384), thefollowing amounts should be
deducted:

USs$
— Undistributed profitS1979 ..........vvviiieiiiiieee e 163423
— Undigtributed profitS1980 ........ccccovevvevieeiieeieesee e 40,856
— 20% taxes on deferred income to December 31,1980 ............... 90,266
— 2% taxeson accumulated depreciation ... 97,349

TOA USS ..o 391,894
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Accordingly, the investment amount which the Tribunal finds that
Claimants have produced sufficient evidence of isUS $2,864,384 — 391,894

US $2,472,490.

To be sure, there isa discrepancy between thisfigure and the amount of
Us $1,657,522 which PT Amco stated, in the Jakarta Court proceedings.
However, this latter amount is close to the sum of US $1,399,000 (share
capital) and US $274,387 representing the undistributed profits to
December 31, 1977 (see above, para. 239). The undistributed profits for
1978 were not taken into account for reasons which were not presented to
the Tribunal. TheTribunal is bound toinclude them initsown calculation.

241. Itisthusestablished that the Claimantsdid not realize aninvestment
of US $3,000,000 in the framework of Law No. 111967, as promised in
Amco’s application.

However, there is reasonable evidence that the insufficiency was of
slightly more than 116th of the amount Claimants had undertaken to invest
(not givingthem any credit for the undistributed earningsfor 1979 and 1980,
while it is highly probable that there were some profitsduring this period).

Assuch, thisinsufficiency isnot material enough to justify therevocation
of thelicence, it is particularly soin the circumstances of the case, where no
warnings were given to the investor before the revocation, while such
warnings would have alowed it to establish that it had invested a much
higher amount than theoneon which therevocationisbased, and possibly to
completethe investment up to the promised amount.

To be sure, such completion would necessarily have been made after the
end of theten-years delay. But here again, the supplementary delay would
not havebeen a material failure of theinvestor's obligations, in particular in
view of the rather flexible character of the ten-years delay (see above,
para. 233).

242. To conclude, like the sub-lease agreements, the insufficiency of
investment does not justify the revocation of the licence. If needed such
conclusionwould bereinforced by thefact that the hotel waseffectively built
and is now a part of the travel and touristic facilitiesof the City of Jakarta.

In the Tribunal's view, this conclusion could be based merely on the
substantial examination of the two reasons, on which the revocation
decison relies. However, the Tribunal wishesto recall that independently
from this examination and its conclusions, the mere lack of due process
would have been aninsuperableobstacle to thelawfulnessof therevocation:
thefact of thematter isthat therevocation of thelicencewasunlawful in this
respect, and unjustified as regards the reasons on which it is based.

243. Accordingly, the second basis of the claims before the Tribunal,
evenif not characterized, strictly speaking, asa breach of contract, but asit
is, asafailure of the host State to the obligations it undertook towardsthe
investor, is established.

TheTribunal will now examinetheliability of the Republicof Indonesia,
asit resultsfrom thisfailure, which the State committed when revoking, by
its decision of July 9, 1980, the authorization to invest granted by the
decision of July 29, 1968.
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Section111--The Liability of the Republic of Indonesia for the Withdyqyyg of
the Investment Authorization

244. The withdrawal of the investment authorization, decided withoy;
due process being granted to the investor, and for reasons which did not
justify it in substance, commits the liability of the Republic of Indonesijy
under Indonesian aswell asunder international law, that istosay under the
two Systems of law applicable in the instant case.

A. Indonesian Law

245. The three provisions of the Indonesian regulations apparently in
forceat the date of the revocation, which providedirectly for sanctions that
can be decided against the investor, including the revocation of the
investment's approval (namely: Art. 4 of Decree No. 6311969, Art. 6 of
DecreeNo. 54/77and Art. 13of BKPMChairman's Decree No. 0111977) have
been previoudly cited (see above, para. 193).

According to al these provisions, sanctions in general, and revocation in
particular, can be decided only where the investor does not fulfil his own
obligations, and in addition, according to Article 13, paragraph 3 of skpm
Chairman's Decree No. 0111977, after at least one, and possibly three
warnings have been given to theinvestor.

246. Now, in the instant case, no warnings were given, and more
generaly, due process was not granted to theinvestor, whereas theright to
due processisundoubtedly granted and protected by Indonesian law, likeby
thelaws of all modern countries. Furthermore, no material failuresto the
investor's obligations justified the revocation. Accordingly, in both
respects, the revocation amounted to aviolation of afundamental principle
and d relevant particular provisions of Indonesian law; be it only for this
reason, it committed the State's liability, in theframework of itsown legd
system.

247. Moreover, whatever the legal characterization of the application-
authorization combination might be, in the circumstances of the case, the
revocation of the authorization commits the State's liability under other no
lessfundamental principlesof Indonesian law, and under provisionsdf same
embodying the latter.

i) It has been shown above (para. 85 ff.) that even if the application-
authorization combination cannot be, strictly speaking, identified with a
privatelaw contract, it is nevertheless closeto this legal feature, sinceit is
formed by a meeting of minds and willsengendering reciprocal obligations;
indeed, the difference is that where public interest is at stake, the State
might alter or withdraw the authorization, not, however, without
compensating the recipient of the samefor the prejudice the latter suffers.

Asaresult, where therevocation isnot justified by publicinterest - nor, as
in the instant case, by the alleged failures of the investor on which the
decisionis based - it consistsin a violation of obligations undertaken by the
State, readily comparable to a violation of contractual obligations.
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Therefore, the fundamental principle of pacta sunt servanda, embodied in
the Indonesian Civil Code by Article 1338 (contracts are the law of the

arties), IS to be applied; the consequence of said application is that the
state’s liability is committed in this respect as well.

ii) Moreover, if the assimilation of the application-authorization
combination to a contract (still under the reservation of public interest)
would be rejected, it should nonetheless be admitted that by deciding that
the applicantisgranted rightsderiving from legal and regulatory provisions,
and by then withdrawing said rights without due process nor substantial
iustiﬁcation, the State has committed a wrong, for which it is liable,
according, here again, to afundamental principle embodied in Article 1365
of the Indonesian Civil Code:

personsresponsblefor any actin violation d thelaw which resultsin alossto
another party are obliged to replacesaid loss.

B. International Law

248. The principle pacta sunt servanda isa principle of international law.

i) First, it is so because of it being a general principle of law in the
meaning of Article 38 of the Statute of the International Court of Justice,
snceit iscommon to all,legal systemsin which theinstitution of contract is
known.

Indeed, the principle is basic to this institution. As a highly competent
Americanscholar putsit " contract or agreement seekstosecurecooperation
toachievesocia purposes by theuseof promisesgivenin exchanges arrived
a through bargain ...” (E. A. Farnsworth, "The Past of Promise: An
Historical Introduction to Contract", 69 Columbia Law Review 576 at 578
(1969)). Contracts as a principle of ordering rests on the proposition that
individualsand legal entities make, for their own accounts and on their own
responsibility significant decisions respecting resource utilization and
alocation. Theform of order which a society seeksto achieve by accepting
that institution of contract thus depends upon the recognition that, in
principle, pacta sunt servanda. It follows that the binding force of
contractual duties for parties to a contract or agreement is recognized in
every legal order that utilizesthe institution of contract.

Thus, for instance, the principle isembodied in civil law systems; it finds
itsclassical expression in Article 1134 of the French Civil Code:

Agreements lawfully made take place o the law for those who have made
them. They cannot be revoked except by mutua consent or on grounds
dlowed by law.

They mugt be performed in good faith.

The principle is no less vigorous at common law. A remarkable
affirmationof it wasmade by Jessel, M. R., in1875(Printingand Numerical
Registering Co v. Samp (1875) L.R. 19 Eq. 462 at 465):
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... if thereisone thing which more than another public policy requiresit is thg,
men of full age and competent understandingshall have the utmost liberty of
contracting, and that their contractswhen entered into freely and voluntarily
shall be held sacred and shall be enforced by Courts of Justice.

(Seealso, for American law: Seesv. Leonard, 20 Minn. 494,503(1874);,\.
Von Mehren and J. Gordley, The Civil Law System, 1106 (2nd ed. 1977).
"The common law treats any failure to perform a duty imposed by ,
contractual relationship as presumptively a breach of contract and they
considers the question whether, under the circumstances, the failure to
perform should be excused”; E. A. Farnsworth, Contracts 647 (1982), who
speaks of “... the general rule that duties imposed by contract are
absolute™).

Not referring to examples taken in al legal systems, it is nonetheless
worthwhileto notethat pacta sunt servanda isalso a principle of traditional
Islamic law (see, e.g.: Saudi Arabia v. Arabian American Oil Company
(Aramco),271LR117(1958), at 163-4; Texaco Overseas Petroleum(rorco)
and California Asiatic Oil Company v. the Government of Libyan A4rgp
Republic (53 ILR 422, 1977 Award at 164).

ii) The principle of pacta sunt servanda was stated again in Article 26 of
the Vienna Convention on the Law of Treaties (May 23, 1969).

To be sure, the transposition of this principle to agreements between
States and private enterprises is debated in contemporary doctrine.
However, the Tribunal is bound to note that it was applied in leading
international awards (see, e.g. the Aramco and Torco awards, above
mentioned: adde: Sapphire International Oil Company v. National Iranian
Oil Company, 351LR 136, at 181 (1968); Libyan American Oil Company v.
Government of the Libyan Arab Republic, 62 ILR 41 (1977) at 170,190.

iii) Now, as already said, the relationship between the parties to the
instant case, engendered by the application to invest and the approva
thereof isnot identical to a private law contract, however closeit may beto
the same.

Be that as it may, it must be pointed out that the above-mentioned
international awards were made in cases where the dispute concerned
contractsof concession. The nature of such contractsisitself debated and it
has in particular been contended that the concession resulted from a
unilateral act of the State, or at least that it was an administrative contract
following the pattern offered by French law. Not wishing to enter into this
debate, whichwould not bedirectly relevant in theinstant case, the Tribunal
wishes to underscore that this state of affairs did not prevent the
international arbitral tribunals from deciding that the State was bound by
the obligations undertaken in concessioncontracts, except when alowed by
law to depart from them.

Moreover, even if the relationship here in dispute does not constitute,
properly speaking, a concession contract, nor derivesfrom such a contract,
it remains that there is a significant resemblance between these two legal
structures: indeed, when authorizing acompany to invest, the Stategrants it
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rights to create and operate local economic enterprises. This a state also
does by aconcession contract.

iv) Accordingly, the basic concept which underlies pacta sunt servanda
leads necessarily to the application, in the instant case, of the very contents
of the same: the party who has undertaken obligationsis bound to perform
them, except for casesestablished by law, and thisfundamental rule applies
to States as well asto private entities or persons.

V) Moreover, independently from pacta sunt servanda and its logicaly
and morally necessary extension in the present case, another principle of
international law can be considered to be the basis of the Republic's
international liability: it isthe principle of respect of acquired rights (see,
e.g.: PC, Judgment of May 25, 1926, German Interest in Polish Upper
Silesia (Merits),SeriesA, No. 7 (1926) at 22 and 44; Aramco Award, cited
above, at 168, 205; Sarret Housing Corp v. Iran, (1984), decision of the
Iran-United States ClaimsTribunal, Iranian AssetsLit. Rep. 7685 (1983);8
Award in the Shufeldt Claim, July 24, 1930, UN Reportsof International
Arbitral Awards, volsII, XXVII, at 1081, 10974).

Indeed, by receivingthe authorization toinvest, Amco was bestowed with
acquired rights (to realize the investment, to operate it with a reasonable
expectationto make profit and to havethe benefit of theincentivesprovided
by law). Theseweretransmitted to thelndonesian entity, PT Amco, created
in conformity with said authorization and with Indonesian law, and then
partially, upon authori zation by the competent authority, to Pan American.

These acquired rightscould not be withdrawn by the Republic, except by
observing the legal requisites of procedural conditions established by law,
and for reasons admitted by the latter. In fact, the Republic did withdraw
such rights, not observing the legal requisites of procedure, and for reasons
which, accordingto law, did not justify the said withdrawal. The principleof

respect of acquired rights was thus infringed, and the Republic has
committeditsinternational liability alsoin this respect.

249. Not to admit international liability in the circumstancesof thiscase,
would amount to disregard of the very am of the icsib Convention as
solemnly expressed in the very first sentence of its Preamble;

The Contracting Sates
Congdering the need for international cooperation for economic
development and the role of privateinternational investment therein.

It isin order to take this need and role into account, by protecting host
States as well as foreigninvestors that the Convention was concluded. To
deny the host State's liability where the same infringes the obligations
undertaken towardstheinvestor — aswdl asto refuse, in other instances, the
investor's liahility where he infringes his own obligations—would move to
empty the icsip Convention of any meaning.

23 Ann Dig 81 at 82.]
385 LR 34.1
[*5 Ann Dig179.]
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250. The Respondent's liability towards Claimants being thug
established, the Tribunal will now examine the prejudice which resuiteq for
the Claimants fromthe State's organsactions, and determine the amoupt of
damages to be awarded in order to compensate said prejudice.

CHAPTER III — THE PREJUDICE AND THE DAMAGES TO BE AWARDED Iy
COMPENSATIONTHEREOF

Section | - The Prejudiceto be Compensated

251. The Tribunal will first examine the nature and the extent of the
prejudice suffered by the Claimants, and then establish the causd link
between theillegd acts committed by the Respondent and said prejudice.

A. The Nature and the Extent of the Prejudice

252. Theeventsthat occurred from April 1,1980 onwards, asdescribedin
Part 1, Chapter Il (Facts) above deprived the Claimants of the right to
operate the Hotel Kartika Plaza, granted them by the approval of Amco’s
Application to Invest, which referred to the Lease and Management
Agreement previously concluded between Amco Asia Corporation and PT
WismaKartika, or, asfar asthe taking of the hotel's possessionon April 1,
1980is concerned, of the actual exercisingof said right.

In addition, the revocation of thelicencedeprived the Claimantsfromthe
right to possibly invest in Indonesian enterprisesactivein thefield described
in the Application (Article I, as amended: see Exh. A to the Request for
Arbitration, at 7, Resp. Exh. to CM, val. I, No. 16), and referred to in the
Decision of the Minister of Public Works of July 29,1968 (see above, paras
28 and 32).

253. Thus, the prejudice suffered by Claimants consisted of the loss of
incorporeal, patrimonial and potentially profitable rights.

Theexercisedf theserightswaslimited intime, and thereisacontroversy
between the parties as to the period of time for which they have been
granted.

Claimants contend that this period was of thirty years. (Reply to
Indonesia's CM, at 119), that “(c)learly theinvestment was authorized for
aninitial period of 30 years". Claimants rely, in this respect, on the usual
practice of the Indonesian administration, according to which investment
authorizations were generally granted for thirty years (see Cl. Doc. No. 36,
at52; CM F. App. C-2), and on the fact that the duration of the L easeand

Management Agreement, initially of 20 years, was extended to thirty years
by the agreement of January 24,1969 (see above, para. 52). Infact, it isto be
noted that according to the Management Profit Sharing Agreement of
October 6, 1978 (Ci. Doc. 15, Resp. Exh. CM No. 42}, the profit sharing

period was extended to September 30, 1999,
Recnandent reiects Claimant’s interpretation. It contends that the
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guthorization having referred to the initial Lease and Management
jAgreement was necessarily limited to the duration of the same as agreed
ﬁlpon’ and that itsextension could not have extended the licence's duration,
since NO application was presented, and consequently no approval to that
effect was granted. In fact, Respondent contends (see Rejoinder on the
Merits, at 56-7 and footnotes) that the approval was granted for nineteen
years only, since the first extension of the Lease and Management
Agreement, from 19 to 20 years, although agreed upon on May 19,1968 -
that isto say prior to the granting of the authorization, which occurred on
July 29, 1968 - had not been brought to the attention of the Indonesian
authorities that issued the licence.

Moreover, Respondent points out that according to Article 111 of the
Application to Invest, at the end of the nineteenth year after the
establishment of the business, al shares were to become the property of
Indonesian citizens or businesses. In the amendment the reference to
nineteen years was del eted.

254. TheTribunal firstnotesthat initsgeneral wording, theauthorizationto
inves did not refer exclusivelytotheKartikaPlaza. | n addition, astothelatter,
itcould beadmitted that theeffect of the L easeand M anagement Agreement's
extenson was to extend for the same period of timethelicenceto operate the
Katika Plaza, notwithstanding the lack of particular application and
authorization to that effect. Indeed, the licencewas not limited to the Kartika
Paza it authorized the business that would be established to be generaly
active in the field of redl estate, and in particular of managing and leasing
buildings constructed by it. Accordingly, considering that no time-limit was
expresdy providedfor inthelicence, it may beadmitted that thesamehad been
granted for the usual duration of thirty years. It could be admitted aswdl that
the authorization covered the extended time period of the Kartika Plaza
operation, sincethesamewas, by itsvery nature, an activity which wascovered
in the authori zation'sgeneral scope.

255. However, it is not necessary to take a definite position in this
respect. Indeed, even assuming that in respect of the Kartika Plaza, the
authorization was granted only for the duration of the Lease and
Management Agreement as initialy agreed upon, the foreign investors
would have had to sell their sharesto Indonesian citizensor businessat the
end of that period. At said date, thevalue of the shareswould haveincluded
the profit expectations of PT Amco for the remaining period of the Lease
and Management Agreement. Accordingly, the prejudice suffered by the
foreign investors does correspond to the loss of the right to operate the
hotel, including thelossof the remaining valueof said right from thedate of
the shares sdle to the date of expiry of the Lease and Management
Agreement.

B. The Causal Link Between the Prejudice and the Respondent's lllegal
Acts

256. The Claimants contend that the deprivation of the rights they had
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acquired by the effect of the L ease and Management Agreement and of the
authorization toinvest resulted from onefact and two acts, namely, takep in
their chronological order:

(a) their de facto dispossession of the hotel on April 1, 1980;

(b) therevocation of the licence by the decision of July 9, 1980;

(c) and the rescission of the Lease and Management Agreement by the
decision of the Central Jakarta District Court of January 12, 198,
affirmed by the judgment of the Jakarta Appellate Court of
November 28,1983.

257. (a) Thedispossessionassuch did not have any legal effect: jt merely
created ade facto situation, whichwasthe actual deprivation of PT Amco of
the management and operation of the hotel, and of the daily cash flow the
company received by exercising its rights.

Accordingly, whileitisright tosay that the Claimants deprivation of the
rights they had acquired did not result from this de facto dispossession, the
fact of thematter isthat the actual prejudice they suffered, consistingin the
deprivation of the profit they were entitled to expect by exercising said
rights, commenced on April 1, 1980, and that at this date, the cause of the
prejudice wasthe dispossession: in other words, during thisvery first stage,
there was effectively a causal link between the dispossession and the
prejudice.

258. Such causal link continued, in any event, up until July 9, 1980, the
day onwhichthe Chairman of BKPM issued theDecision of Revocation d the
licence, and possibly for the supplementary period of time which the
effective implementation of the same would have lasted, had not the
previous dispossession already produced the effects which would have been
those of the revocation.

Nothing in the documents presented to the Tribunal, nor in the ord
evidence, alows the Tribunal to determine the possible duration of such
supplementary period. But such determination isnot necessary. Indeed, the
fact of the matter isthat the prejudice suffered by the Claimants began on
April 1,1980, that it did not ceasesincethat timeand that it will ceaseonly at
theend of thetime period duringwhich or in respect of which the Claimants
were entitled to expect a profit drawn from the exercise or the transfer of
their rights. In other words, thereisacontinuous prejudice caused by thede
facto dispossession during afirst period - and indeed, a rather short one-
then, from the end of the same, by the licence's revocation.

To conclude, the de facto dispossession was the cause of a portion of the
prejudice, and the revocation, as it will be now shown, that of another
portion. Now, the State isresponsible for the assistance the army and police
personnel gave to the dispossession which wasan illegal action, aswell as for
the revocation of the licence, unlawfully decided without due pI‘OCGSSa_nd
for reasonsthat did not justifyit. Therefore, theallocation of the prejudice
between the two causesisnot necessary: infact, theeffects of the two causes
acted successively in an uninterrupted period of time.

259. (b) Thesecond causal act was the revocation of the licence.
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1tis, inthefirst place, obviousthat therevocationwasthe sole cause of the
rjaimants’ deprivation of thegeneral right toinvest inthefield of real estate
pusinesses, granted them by the licence.

But in addition, the causal link between therevocationand the Claimants
deprivation of their right to operate the Kartika Plaza Hotel cannot be
actually contested. Indeed, deprived by therevocationof itsright to operate
pusinesses in Indonesia, PT Amco obviously could not have continued to
operate the Kartika Plaza Hotel, leaving alone the fact that this very
pusiness having been referred to in the application to which the
authorization itself referred, the revocation involved it mainly, if not
exclusively.

260. In the Tribunal's view, no objection can be drawn against this
conclusion from thefact that the previously analysed decisionsof the Jakarta
Courtsdid rescind the Lease and Management Agreement.

To be sure, such rescission would have been sufficient to deprive PT
Amoo of itsright to operatethehotel. Itisasoright that the decision of the
Jakarta Courts to rescind was based on several grounds (see paras 139 and
141). However, among these grounds, the revocation of the licence was
obvioudy fundamental and self-sufficient, asitisshown by thevery wording
d theDistrict Court decisionin thisrespect (Res. Fact. App. B, Att. 23, at
20-1):

Congdering that based on the 9 duly BkpM Chairman's decison No. 07/VIIl/
PMA/1980, Defendant's approval/recognition as a capita investment
compary in Indonesiawes revoked;

Congdering that with thisrevocation o the businesslicence, Defendant isno
longer permitted to operatein Indonesia;

Congdering further that as a result d this revocation the existence d the
aforementioned agreement between Plaintiff and Defendant isin fact null ad
vad sincethe bases are not permitted by law;

Congderingthat infact thegovernment isnot aparty to thisagreement, but an
agreement which conflicts with the law is null and void (Article 1320 o the
Guvil Code).

No change was made to this finding by the Jakarta Appellate Court. On
the contrary, discussing PT Amco's contention that "the 4 June 1980
interlocutory Decree No. 27911980 G does not satisfy civil procedural due
processwith regard tointerlocutory decrees, because the defendant was not
summoned to be heard", the Court stated (at 6):

... that BkPM Chairmanissued his9July 1980 Decison No. 07/VI/PMA/1980
revoking PT Amco Indonesias foreign investment permit, which until this
dedison remains unchanged; thereforefrom that time legdly Appdlantl
Defendant/PT Amco Indonesia may not/no longer manage said Kartika Plaza
Hotel Building.

More generally, the Court stated (at 9) that:

... the considerationsand dicta of the firgt judges decison in the man case
were correct and properly according to the law and justice, and becausethe
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opinions and evauation d the Appellate Court's Council of Judges were
smilartothemaswal ... thereforethedictad thedecisonin the man case of
sad Digtrict Court must be upheld.

261. Thus, whatever the other grounds on which the rescission of the
Lease and Management Agreement wasbased, therevocation of thelicence
would inescapably have led the Jakarta Courts to decide it. Indeed, the
other grounds were open to discussion, while the revocation made ijt
impossible, duetolegal provisionsof publicpolicy, tokeep theagreement i
force. Accordingly, not only the Court decisions do not deprive the
revocation of itscausal role, but affirm the same.

Moreover, even assuming that the other grounds would have been
sufficientfor the Courtsto takethedecision to rescind, thiswould mean that
the revocation on one side and the other grounds on the other, would have
been equivalent causesof Claimants deprivation of their rightsin respect of
the Kartika Plaza Hotel; nothing else is needed for the revocation to be
characterized asbeingthecauseof said deprivation, and consequently of the
prejudice suffered by Claimants.

262. (¢) Thethird cause of prejudice relied upon by Claimants are the
Jakarta Court decisionsthemselves.

No doubt these decisions, by rescinding the Lease and Management
Agreement, were one of the causes of the prejudice suffered by Claimants.

However, as earlier stated, the Tribunal does not accept that these
decisions of and by themselves can commit the State's international
responsibility vis-avisthe Claimants (see above, paras 150-1).

Accordingly, the causal link between the Court decisions and the
prejudiceisirrelevant.

263. However, it should be also recalled that the opinions expressed in
the decisionsas to the dispossession of April 1,1980, are not resjudicatain
thepresent arbitral procedure(seeabove, para. 177); moreover, the Jakarta
Courts did not express any opinion at al asto the legality of the licence's
revocation, whichthey considered asan administrativeact of whichthey hed
just to draw the conseguences.

Section /I - The Damages

264. TheTribunal will now establish the legal bases of the calculation of
damages to be awarded in order to compensate the prejudice, and then
proceed to said calculation.

A. Lega Basesd Calculation of Damages

265. Thelegal basesof calculation of damageswill be set up accordingto
the principlesgoverning the matter, wherethe prejudice to be compensated
resultsfrom the failure of a party to a contract to fulfil its obligations under
the contract.

This method is iustified in the instant case, in spite of the relationship
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petween the host State and the investor not being strictly identical to a
private law contract, as earlier shown, but merely comparable to such a
contract.

Indeed, the difference liesin theright of the State to amend, or even to
withdraw itspreviously granted authorization, for reasonsof publicinterest,
pot being free, however, even in such a case, from the obligation to
indemnify the recipient of the withdrawn authorization.

In any event, in the instant case, as the Tribunal finds that no public
interest could have justified the revocation of thelicence, nor the military
and policeassistancegiven tothedefacto taking by PT WismaKartikaof the
possession of the Kartika Plaza. Accordingly, theinfringement by the State
(by giving assistanceto thetaking of thehotel) of itsobligation to protect the
foreigninvestor, and by revoking the licence, of the obligations the State
undertook, when granting the application, namely to guarantee to the
investor the peaceful operation of hisinvestment for the duration of the
licence amount to the equivalent of an infringement of a contractual
obligation; consequently, the damages to be awarded to the injured party
are governed by the principles applicable in case of failure to contractual
obligations.

Moreover, it could by no means be contended that if theillegal actsof the
State were of delictual character, the damages to be awarded in
compensation of the prejudice should be of alower amount than damages
awarded in the framework of contractual liability.

266. The principles governing damages for contracutal liability hardly
leave room for discussion.

In Indonesian law, like in al systems of civil law, damages are to
compensate the whole prejudice, whose two classica components are the
loss suffered (damnum emergens) and the expected profits which are lost
(lucrum cessans).

Indeed, Article1246 of the Indonesian Civil Code (Cl. Statement of Law
Docs, Doc. R) provides asfollows:

Cod, lossess and interest which a dlamant mey dam shal consg of, in
generd, losses dready suffered and profit which he would otherwise enjoy,
subject to the exceptions and qudlificationsset forth below.

Such exceptions and quadlifications concern mainly the contractual
limitationaf liability (whichisof course not met in theinstant case), and the
requirement of directnessand foreseeability of the prejudice, which will be
takeninto account in the calculation of the damages (see hereunder, paras
268,2691f.).

Likewise, Article1149of the French Civil Code—which hasbeen used asa
mode by many other civil law systems- reads asfollows:

The damages due to the creditor amount in general to the loss which he hes
sustained and the profit o which he has been deprived, except as provided in
the exceptions and qudificationsbelow.

In this respect, the Tribunal can only adhere to the enlightening
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explanations presented by Professor Bernard Audit in the legal opinion pe
delivered to counsel for Respondent (Resp. Leg. App. vol. VIII, 2-2) 5
PagecG t0 10. Indeed, " the losssustained must be ascertainable”; “a fugyye
0ss can be ascertained”; "aloss of profitsconstitutes a remediable [ogg
"the loss must be foreseeable™.

Thesame basic principlesare metincommon law. Theruleof Englishi,y,
isthat "where a party sustains alossby reason of a breach of contract, he s,
sofar asmoney cando it, to be placed in the same situation with respect 1,
damages, as if the contract had been performed” (Robinson v. Harmap
(1848) 1 Exch. 850, at 855; and in particular astolossof profits: Anson’s Layw
d Contract, 25th (Centenary) ed., by A. G. Guest, Oxford 1982, at 553); ip
thelaw of the United States, the courts or arbitral tribunals attempt to pyt
the injured party in as good a position as he would have been in if the
contract had been performed (Restatement Second on Contracts, Section
344; Uniform Commercial Code, Sections 1-106 (1)).

267. Thus, thefull compensationof prejudice, by awardingtotheinjured
party thedamnum emergens and lucrum cessansisa principle common to the
main systems of municipal law, and therefore, a general principle of law
which may be considered as a source of international law.

Moreover, the same principle has been applied, in cases of breach of
contract by a State (and in particular, in cases of breach of a concesson
contract which are closely comparable to an unjustified revocation o a
licence to invest) by a number of authoritative international judicid
decisions and awards.

Onecould say that the basic precedent in this respect isto befound in the
decision Chorzow Factory (Germany v. Poland, 1928 rcus, Series A, No.
1761) where the Permanent Court of International Justice stated asfollows:

The essentid principle contained in the actud notion o anillegd adt - a
principle which seems to be established by international practice and in
particular by the decisonsd arbitral tribunals- is that reparationmugt, asfar
aspossible, wipeout dl theconsequencesd theillegd act and reestablishthe
situation which would, in dl probability, haveexisted if that act hed not been
committed. Regtitution in kind, or, if thisis not possble, payment d asm
correspondingto thevaue whicharegtitutionin kind would bear; theaward, if
need be, d dameges for loss sustained which would not be covered by
retitution in kind or payment in place d it — such are the principleswhich
should serveto determinetheamount of compensationduefor an act contrary
tointernational law.

Many international awards have taken the same position, beforeor after
the pcir’s decision in the Chorzow case (seee.g.: Lena Goldfields, 1930, 36
Cornell LR at 51;19 Shufeldt, cited above, para. 248-v;™ Sapphire, 35 ILR
136at 185-6 (1963); NorwegianShipowner's Claims, 1 R. Int'l Arb. Awards
307 (1922), at 338; Lighthouses Arbitration (France v. Greece), 23 I1LR 299
(1956) at 300-1).

[* 4 Ann Dig 268 at 271.]

¢5 Ann Dig 3 and 426.]
75 Ann Dig 179.1
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268. Applying the same principles, the Tribunal will grant, in theinstant
case, damages calculated to fully compensate the prejudice suffered by the
claimants.

Before proceeding to this calculation, the Tribunal has to state that here
again, according to principles and rules common to the main national legal
systems and to international law, the damages to be awarded must cover
only the direct and foreseeable prejudice. The requirement of directnessis
put aconsequence of the requirement of a causal link between the failure
and the prejudice; and the requirement of forseeability is met practically
everywhere (seee.g.: for Frenchlaw, Civil Code, Article1150: " The debtor
can only beliablefor the damageswhich wereforeseen or foreseeable at the
timethe contract wasentered into, unlessthe contractual obligation wasnot
performed dueto hisown fundamental act”; d. Legal Opinion of Professor
Audit, Resp. Leg. App., vol. VIII, Z 2, at 8; for English law: Hadley v.
Baxendale (1854) 9 Exch. 341; Anson’s Law o Contract, 25thed., by A. G.
Guest, at 555; for international law; D. P. O’Connell, International Law,
2nd ed. vol. 2, at 117 ff., and the cases cited, footnote 24).

B. Cdculationd Damagesand Interest

269. Aspreviously set out (see above, para. 2-53), the prejudice suffered
by Claimants consisted of the loss of incorporeal, patrimonia and
potentially profitable rights, namely: theright to operatethe Kartika Plaza
Hotel (and to start with, the effective exercising of this right), and more
generaly, the right to possibly invest in Indonesian enterprises activein the
fidd described in the Application.

270. No evidence having been produced by Claimantsas to investments
in businesses other than the Kartika Plaza they planned to realize, the
Tribunal will not award them damages to compensate for the loss of the
general right toinvest: indeed, such damageswould necessarily be based on
mere hypotheses, since the prejudice they would purport to compensate for
would be, if not strictly speaking, unforeseeable, in any event largely
speculative.

271. Accordingly, the only prejudice to be taken into account for
awardingdamagesisthelossof theright tooperate theKartika Plaza, that is
to say theloss of agoing concern.

Now, whilethere are several methods of valuation of going concerns, the
mog appropriate onein the present case is to establish the netpresent value
of the business, based on areasonabl e projection of theforeseeable net cash
flow during the period to be considered, said net cash flow being then
discountedin order to take into account the assessment of the damages at
thedateof the prejudice, whilein the normal course of events, the cash flow
would have been spread on the whole period of operation of the business.

Itistruethat, inanumber of instances, thevauedf the physical assetslost
by theinvestor duetothetaking of theinvestment isadded to the discounted
cash flowin order to assessthe total amount of the damages. Asa matter of
principle, this method might raise serious problemsin caseswhereat theend
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of the contractual relationship (or of thelegal relationship comparable t a
contractual one), the injured party would not have been entitled to ke
valuable goods previously utilized for the operation of the businegg
Moreover, thevalueof physical assetsthusutilizedisitself essentially base(i
on the earnings that such utilization may yield; therefore, the valuation of
the net cashflowmay well reflectthecommercial valueof the physical asgets,

272. Inany event,intheinstant case, while havinginitiallyincluded ip the
cal culation of the damages claimed the alleged val ue of some physical assets
(see Cl. Statement of Facts and Law, at 33), Claimants eventually pyt
forward a calculation of damages exclusively based on the alleged discount
net cash flow. For its part, Respondent, while denying any award of
damages, did subsidiarily rely on evidence in which the calculation of the
damages Claimants could have borne is made according to the same
method.

Accordingly, it is this method (namely, the valuation of the net present
value Of thelost business, asresultingfrom thediscounted net cashflow) that
will be applied by the Tribunal in order to assessthe damagesto be awarded
to the Claimants.

273. In addition, it is stated again that to establish the prejudice, and
consequently to assessthe damages, the loss suffered will be calculated on
thewholeduration of the L ease and Management Agreement as amended,
namely thirty years, for the reasons previously stated (see above,
paras 253-5).

Accordingly, the net discounted cash flow value and the net present vaue
will be calculated from April 1, 1980 to September 30, 1999 inclusive, this
being the time limit of the profit sharing agreed upon by PT Amco and PT
Wisma.

274. Two estimates of the future income stream were presented to the
Tribunal, namely,

— by the Claimants, the Pannell Kerr Forster Report of December 15,
1983 (Cl. Doc. 137),

— and by Respondent, the Horwath & Horwath Report of 28 February
1984 (Resp. Exh. 240).

TheArthur Young & Co Report of April 26,1982 (Cl. Doc. No. 28) which
Claimants originally submitted was subsequently withdrawn, so that the
Tribunal will ignore it; as will the Tribunal ignore the comments on this
Report by MessrsTouche Ross (see Resp. Exh. val. V, No. 113).

The Tribunal finds that the Horwath & Horwath Report represents 2
realisticframework upon which the Tribunal can rely.

Indeed, for thereasonsstated in said Report (para. 2.2), "theonly dataon
which the estimated, maintainable incomeof the hotel can be reliably based
iscontained in the management accounts of the hotel for the fifteen months
period ended 31 March 1980". The Tribunal cannot take as a starting point
of the income projection the assumption on which the Pannell Kerr Forster
Report is based, namely aloan of US $3,000,000 "to fund the renovationS
needed for the hotel to reach its full market potential” (Report, at VI-)-

AWARD 503

Indeed, thisassumption is speculative, since no hard evidence, except only
that of an envisaged|oan, has been produced to the Tribunal. While normal
maintenance expenses, which areindispensablefor ahotel tofunction, must
pe assumed, the Tribunal cannot baseits cal cul ationson a huge investment
which is purely hypothetical.

Thus, the period of 1979 and the first quarter of 1980 is the most useful
starting point for the Tribunal's purposes.

By the same token however, because of the special circumstancesof this
case, particularly the fact that PT Amco itself only managed the property,
since it had retaken possession of it, for a little over one year and the
Ramada influence was only starting when PT Amco lost the hotel, the
Tribunal does not feel itself bound to making astrict calculation based only
on 1979 and thefirst quarter of 1980 results. The Tribunal isof the view that
certain reasonable adjustments can be made in arriving at a figure for
valuation, and therefore for compensation purposes.

275. The management accountsfor the hotel for 1979 areto befound in
the Nemeth Bolton Report (Cl. Doc. 64, at 3) where the "' net earnings for
the year ended December 31, 1979”, are referred to as being Rp.
157,137,797. Thiswas confirmed by subsequent accounts (see Cl. Doc. 131).

Thisfigure, rounded up to Rp. 157.2 million, is utilized by Horwath &
Horwathin Appendix A of itsown valuation. It should be noted that during
this period, although the hotel had a capacity of 331 rooms, only 280 were
availableto the public (seeCl. Doc. 137, at I V-1). It should befurther noted
that Ramada played an insignificantrolein the management of the hotel in
this period and there was no management or advertising fees payable to
Ramada.

In addition, thisfiguredoes not takeinto account any rental incomefrom
the commercial area, interest, if any, depreciation, income taxes, profit
share payable to PT Wisma.

276. On the same basis (except for the inclusion of a payment of
management fees of Rp. 17.8 million to Ramada) the profit for the first
quarter of 1980 was Rp. 29,000,000(see Horwath & Horwath Report, Resp.
Exh. 240, Annex A).

277. Some adjustments and recal culations should however be made.

Indeed, the Tribunal notesthat in both Horwath & Horwath and Pannell
Kerr Forster Reports areservefor replacement wastakenin respect of both
the hotel property and the office space. The Tribunal is of the view that
athough the replacement reserve is indeed appropriate for the hotel
furniture and fixtures, it is not appropriate for the office space, which is
aready covered by maintenanceprovisionsand depreciation. Thus, the Rp.
181.2 million combined income of 1979 and the first quarter of 1980 should
be adjusted upward by adding back that portion of the reserve for
replacement which is based on the grossincome of the commercial premises
(such income bei ng, for 1980, i.e. thefirst period considered, in the amount
of Rp. 111.88million; thesame proportion of thetotal revenueisthen to be
applied to thesubsequent periods). In addition, the Tribunal findsthat in the
circumstances a 3% replacement reserve is an appropriate figure. Thus on
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this basis, and without any other change, the Horwath & Horwath figures
shall be adjusted to read asshownin the table hereunder.®

278. The net present valuefigureof Rp. 1,717,710,000includesto some
extent a deduction for management feeswhich were paid and would haye
been paid to Ramada under the Ramada Service Agreements. But by the
same token, the Tribunal is cognizant that by March 31/Aprit 1, 1980, the
manager selected by Ramada had only been in placefor avery short period
of time and that the professional management system and internationg]
reservation network capability to which the hotel was entitled under ijts
Agreements with Ramada had not yet had an opportunity to make the
impact that it is reasonably foreseeable they would have had and which pT
Amco could reasonably have expected in the circumstances. In addition, ¢
aready said, thefiguresfor 1979 and thefirst quarter were based on only 280
rooms out of a possible 331 in use at that time. It is also reasonably
foreseeabl e that the unused roomswould have been brought into useby the
Ramada appointed management. Accordingly, the Tribuna finds it
appropriate to increase the net present value figurereferred to above.

Thus, taking dl the circumstancesinto account, the net present value of
the businesson April 1,1980, will befixed at Rp. 2,000,000,000(Indonesian
Rupiahs two billion).

279. The investment in dispute was made in foreign currency, or
composed of amounts, like accrued profits and depreciation, which
accordingto Law No. 111967 (Art. 19, paras1(a) and (d) wereconvertiblein
such currency.

Now, the initial foreign investor was Amco Asia Corporation, and the
Company that bought subsequently a fraction of PT Amco's shares wesa
Hong Kong Company. All the amounts mentioned in the Application to
Invest, and in the Lease and Management Agreement-are expressed in US
dollars. Asto the Authorization to Invest, it refers to the Application.

280. It thus appears that the investment was made in US dollars or in
currencies convertible into US dollars, and it is to be recalled that several
provisionsaf Law No. 1/1967 purport to authorizetheinvestor to repatriate
his capital and earnings.

Accordingly, in order to grant the investor full and effective
compensation of the prejudice it suffered, asinternational law requires, the
net value of the taken business as calculated per April 1, 1980, isto be
converted in US dollars on the same date.

Theexchangerate at said datebeing 1 (one) USdollar for 625 Indonesian
Rupiahs, the amount of damages to be awarded to Claimants, without
consideringinterest, is of:

2,000,000,000

= US $3,200,000
625

(Three Million Two Hundred Thousand US Dallars)

[ * Thetable is reproduced on the following page.]

HORWATH & HORWATH VALUATION OF BUSINESS'

Millions of Rps.

Net

Present

Net Profit Tax  Net Profit Depre- Net
Cash

after Rent

Net Profit

Depre-
ciation

Replacement

Office

Year Hotel Profit

ciation

after Tax

before

Reserve (3%)
on Motel Gross

Rental

Value

Flow

added

Rent

back

Revenue only

117.21 117.21

24.93

92.28
134.70

25.26
43.43
50.62
58.68

117.54

180.84

24.93
33.24
33.24
33.24
33.24
33.24

27.88
41.63

46.63

121.77 111.88

1980
1981

145.95

167.94

33.24
32.24

33.24

178.13

274.05

167.07

1R1.85

139.67

184.71

151.47

202.09

310.91

203.67 187.11

1982

133.80

203.50

170.26

228.94

352.22

52.22
58.86

65.51

209.57

228.11

1983

213.93 122.32

33.24
33.24

243.83 63.14 180.69

398.10

255.48 234.72

1984

99.85

200.84

22513 57.53 167.60

450.27

262.88

286.14
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95.60
91.71
88.05

221.14
243.94
269.36

33.24
33.24
33.24

66.24 187.90
75.89 210.70
86.90 236.12

254.14
286.63
323.02

508.29
573.27
646.05

33.24
33.24
33.24

73.38
82.18
92.04

294.43
329.76
369.33

320.48
402.00

1988
1989
1990
1991

84.09
79.33

295.82

33.24
33.24

363.78 101.20 262.58

727.56

33.24
33.24

103.09

413.65

450.24

320.93

121.74 287.69

409.43

818.86

115.46

463.29

504.27

69.85

324.95

954.36 477.18 152.23 324.95
1,068.50

1,197.39
1,341.10

129.31

518.88

564.79

66.60
63.68

60.96

356.34

177.91 356.34

534.25

145.21

581.15

632.56

1992
1993
1994
1995
1996
1997

391.78

206.91 391.78

598.69

161.97

650.89

708.47

431.31

239.24 431.31

670.55

101.38

728.99

793.49

58.32
56.12

474.56

749.19 274.63 474.56

1,498.39

206.78

816.47

888.70

1,682.40 841.20 316.04 525.16 — 525.16
1,883.64

2,109,77
1,777.20

227.90

914.45
1.024.10

995.94
1.114.79

53.94
51.93
38.73
1.717.71

580.51

361.31 580.51

941.82
1,054.88

255.25

642.69

642.69

412.19

205.88

1.248.56 1.147.09

1998
1999

551.23

337.37 551.23

888.60

240.14

968.55

1.048.79
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281. In addition, Claimants are entitled to interest on the sum thus
awarded.

i) Astotheratedf interest, the Tribunal findsthat Indonesian law is to be
applied, which will keep theinterest on a moderate basis. Indeed, the jegy|
rate of interest according to Indonesian law isof six per cent (6%) per year
(Regulation of 30 May 1848, till in force).

ii) Thedatefor thecommencement of interest is, in Indonesian law, the
day where the compensation "is claimed before the Court” (Indonesiag
Civil Code, Article1250). Truth to tell, taken into the context of the whole
provision, thisstarting point appearsto concern compensation for the delay
in theimplementation of "' agreementssol ely regarding payment of acertain
sum'. However, no provision nor precedents of the Indonesian law have
been brought to the attention of the Tribunal whichwould exclude thesame
starting point of the interest, where the same is awarded in addition to
damages purporting to compensate the prejudice caused by the non-
fulfilment of other contracts, or, asin theinstant case, by the non-fulfilment
of obligations deriving from alegal relationship similar to a contract.

I naddition, theTribunal notesthat ininternational law, thestarting point
of interest has been generally fixed either at the date of the wrong, or at the
date of the presentation of the claim to the competent international
authority (see, e.g.: Ch. Rousseau, Droit international public,tomeV , No.
239; D. P. O’Connell, International Law, 2nd ed., vol. 2, at 1122-3, and the
mentioned decisions).

Takinginto account these provisionsand authorities, theTribunal decides
that in the instant case, interest must run from the date of the Request for
Arbitration, that isto say from January 15, 1981. Asfar as necessary, the
interest thus awarded for the period elapsed between the said date and the
date of payment of the sums awarded, should be considered as part o the
compensation granted to the Claimants, in order for the same to come as
close as possible to the full compensation prescribed by international law.

282. Theamounts thus awarded aredue jointly and severaly to thethree
Claimants. They are to be paid outside of Indonesia.

CHAPTER IV — THE COUNTERCLAIM

283. In its Counter-Memorial (at 81-2) Respondent presented a
counterclaim seeking the payment by Claimants of all monies they should
have paid as taxes and import duties, but for the tax holiday granted by the
licence. In the Counter-Memorial (at 82) the value of these facilitieswas
estimated at least US $1,000,000.

284. In their Reply to the Counter-Memorial (at 120-1), Claimants
denied the counterclaim in all respects, stating that &l the taxes and duties
now claimed by Indonesiawerelawfully excused and, moreover, that “any
clam for taxes due prior to January 1, 1978 is barred by the 5 year
Indonesian statute of prescription or limitation of actions”.

285. In the Rejoinder on the Merits (at 59 ff.), Respondent stated that
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«the total amount of Indonesia's counterclaim ... is US $583,591,000" (at
then current average rateof US $1/Rp. 975). Asto thestatute of limitation,
Respondent contends that the same "beginsto run only asof the date the
company tax obligation isincurred”, that is to say "the date of the licence

286. Tostart with, the Tribunal findsthat the statute of limitation relied
upon by Claimants (namely Tax Law on Interest, Dividend and Royalty
1959, asamended and supplemented by Law No. 10 year 1970: Cl. Doc. 69,
and Corporation Tax Ordinance 1925, as amended and supplemented by
Law No. 8,1970: Cl. Doc. 70) are not applicablein theinstant case. I ndeed,
these Statutes concern recovery of taxes by the Indonesian authorities, but
not the obligation of an investor to pay taxes of which he was exempted,
where such obligation results from the laws, regulations and decisions
related to the investment.

287. This being said, the Tribunal notes that in the instant case, the
revocation of the tax facilities which were attached to the licence, was
decided in the BkPM Chairman's decision of July 9, 1980 (see above, paras
128-30) as aresult of the revocation of the licence.

Accordingly, since the Tribunal finds that the revocation of the licence
was unlawful, as a consequence, the revocation of the tax facilities was
unlawful as well.

288. Itistruethat Article 4 of Decree No. 6311969 (Resp. Fact. App. C.
Att. 3) provides that:

(i)f the capital investment plan is nat implemented in accordance with the
goprovd that hes been granted, this may result in the withdrawd o the
businesslicencethat has been issued and/or thewithdrawa o dl facilitiesthat
have been granted.

Accordingly, the competent authorities could withdraw the facilities,
while not withdrawing the licence itself. However, such a separate
withdrawal was not decided by the Indonesian authoritiesintheinstant case,
and itisnot for the Tribunal to separate the measures which were strongly
linked one with the other by said authorities.

Moreover, a separate revocation of the tax facilities would have been
decided without the warnings prescribed by the above-cited regulations (see
above, para. 193), and in the same procedural conditionsas the revocation
of the licence, which resulted in lack of due process.

To conclude, the counterclaim isto be rejected.

289. In addition, the Tribunal wishes to stress that the contention
presented by Respondent in the Rejoinder on the Merits (at 59-60),
concerning the aleged "uninvested capital™, is not submitted as a
counterclaim, but as an objection to the possible implementation of the
theory of unjust enrichment.

Now, since the Tribunal does not find thistheory relevant to the case (see
above, para. 149), thereisno need to discussthe Respondent's contention in
this respect.



508 AMCOv. INDONESIA

CHAPTER YV — COSTS

290. Article 61(2) of the Washington Convention provides as follows:

(2) In the case d arbitration proceedings the Tribund shall, except as the
parties otherwise agree, as=ss the expenses incurred by the parties iy
connection with the proceedings, and shdl decide how and by whom those
expenses, the feesand expensesd the members of the Tribunal and the
chargesfor the use of thefacilitiesd the Centre shdl be paid. Such decision

shdl form part & the award.

291. In theinstant case, considering that both parties did their best to
assist theTribunal to perform itstasks, and considering in addition the size
of the claim compared to the amount that will be awarded, the Tribunal
decided that each party should bear theexpensesof all kindsincurred by it in
the preparation and presentation of its case, and that the arbitrators' fees
and the chargesforuseof thefacilitiesof theCentreareto beshared equally
between the parties.

For the above stated reasons,

THE TRIBUNAL DECIDESASFOLLOWS:

1.

2.

TheRepublicof Indonesiashall pay jointly and severally to Amco Asa
Corporation, Pan American Development Limited and PT Amco
Indonesia, the sum of US dollars THREE MILLION TWO HUNDRED
THoUsaND (U S $3,200,000) with interest on thisamount at the rate o
six per cent (6%) per annum from January 15, 1981 to the date d
effective payment.

The amounts thus awarded are due by the Respondent jointly and
severally to the Claimants. They are to be paid outside of Indonesia.

(3) The Respondent's counterclaim isrejected.
(4) All other submissions of the parties are rejected.
(5) Each party shall bear the fees and expenses it incurred for the

preparation and presentation of its case.

(6) Each party shall bear one haf of the arbitrators' fees and expenses

and of the chargesfor use of thefacilitiesof the Centre.

[ Source: Thisdecisionispublished infull in Englishin89 International Law
Reports 405.]
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