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In 2001 the International Law Commission completed its work on State re- 
sponsibility, begun forty years previously. The Articles on Responsibility of 
States for Internationally Wrong@ Acts marks a major step in the codification 
and progressive development of international law, comparable in significance 
to the Vienna Convention on the Law of Treaties. The articles cover such top- 
ics as: attributing conduct to the State; defining when there has been a breach 
of international law and the excuses or justifications for breaches; reparation 
for injury; the invocation of responsibility, especially standing of States in the 
public interest; and the rules relating to countermeasures. The articles develop 
basic concepts of international law, in particular peremptory norms and obli- 
gations to the international community as a whole. They signal definitively 
how international law has moved away from a purely bilateral conception of 
responsibility to accommodate categories of general public interest (human 
rights, the environment, etc.). 

This volume includes a full introduction, the text of the articles and com- 
mentary, plus a guide to the legislative history and a detailed index and table 
of cases. It will be an indispensable accompaniment to the I.L.C.’s work on 
this central topic of international law. 

J A M E S  C R A W F O R D  is Whewell Professor of International Law and Direc- 
tor of the Lauterpacht Research Centre for International Law, University of 
Cambridge. As a member of the United Nation’s International Law Commis- 
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International Criminal Court (1994), and as the Special Rapporteur on State 
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PREFACE 

The Draft Articles on Responsibility of States for Internationally Wrongful Acts, 
with their commentaries, were finally adopted by the International Law Commis- 
sion (I.L.C.) on 9 August 2001. They are the product of nearly forty years work 
by the I.L.C., guided by a series of Special Rapporteurs, F.V. Garcia Amador 
(1955-1961), Roberto Ago (1963-1979), Willem Riphagen (1979-1986), Gaetano 
Arangio-Ruiz (1987-1996) and the present author (1997-2001). They are a contri- 
bution to the codification and progressive development of a fundamental chapter 
of international law. In that respect, potentially at least, they rank alongside the 
Draft Articles on the Law of Treaties of 1966 which became, with limited changes, 
the Vienna Convention on the Law of Treaties of 1969. 

This book is intended as a companion to the Articles on State Responsibility. 
It sets out the English text of the articles and their commentaries.' To these have 
been added an index, table of cases, select bibliography and guide to the legislative 
history. For the purposes of comparison the text of the Draft Articles as adopted 
on first reading (1996) is included in an appendix, with a table of equivalents. The 
introduction seeks to place the articles in perspective and to give an account of the 
major issues encountered during the second reading. 

I am very grateful to all those who assisted, directly and indirectly, in the work 
for this volume. The Leverhulme Trust made a generous grant towards research 
assistance over the three and a half years of the project. This was supplemented 
by the British Academy and by the Faculty of Law and the Lauterpacht Research 
Centre for International Law, University of Cambridge. Many individuals assisted 
in the work. They included, in particular, Pierre Bodeau, who worked on the project 
at the Research Centre for more than two years and enabled me to meet many dead- 
lines - not least by acting also as overnight translator of my tortured English into 
good French. I benefited greatly from a series of gifted interns from New York 
University School of Law - Tom Hillbink, Sara Rakita, Sarah Pellet, Jacqueline 
Peel and Simon Olleson; my thanks to the equally gifted selection committees 
for these years, especially Greg Fox and later Ben Kingsbury. Simon Olleson, 
Jacqueline Peel and my doctoral student, Christian Tams, made major contribu- 
tions to this book and to the huge task of drafting, revising and completing the 
commentaries. Christian contributed especially to the important commentaries on 
articles 42,48 and 54. Jackie produced from my various reports and other sources 

. 

1 The articles are taken from the final text contained in Chapter V of the Commission's Report on its 
Fifty-Third Session. They have been reformatted for this work. 

ix 
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initial drafts of many others. Simon was enormously helpful in the task of putting 
it all together. I am also grateful to Dr John Barker of the Lauterpacht Research 
Centre for preparing a first draft of the commentary on article 36 (compensation) 
and to Sarah Heathcote of the University of Geneva for preparing a first draft of 
the commentary on article 25 (necessity). A group of younger scholars assisted 
with input on the literature and practice which was particularly necessary for a 
linguistically challenged Special Rapporteur: they were Andrea Bianchi, Carlos 
Esposito, Yuji Iwasawa, Nina Jprrgenson, Yumi Nishimura and Stefan Wittich. 

My colleagues at the International Law Commission were splendid compan- 
ions in the collective work of revising and completing the text and the commen- 
taries. I hope they will forgive me if I single out for particular thanks the four 
chairmen of the Drafting Committee during the second reading, Bruno Simma, 
Enrique Candioti, Georgio Gaja and Peter Tomka; as well as Teodor Melescanu 
who chaired a working group on the commentaries in 2001. Many other members 
of the Commission contributed substantially to the process, among whom I must 
mention Ian Brownlie, John Dugard, Constantin Econornides, Zdzislaw Galicki, 
Gerhard Hafner, Bob Rosenstock and Chusei Yamada. Alain Pellet challenged the 
work at every step in his tough, incessant way; many times he made me think again, 
and the work is much the better for it. Among the Secretariat I am particularly 
grateful to Mahnoush Arsanjani for her devoted work on the Project over many 
years and Arnold Pronto for his efficiency and friendly assistance. 

I must thank many other people for their support in various ways during the 
project. They include: Daniel Bethlehem, Edward Helgeson, Glen Howard and 
Anne Skinner of the Lauterpacht Research Centre; Darren Peacock; David Wills, 
Squire Law Librarian, University of Cambridge; Pieter Jan Kuyper and other mem- 
bers of the W.T.O. legal office; Olufemi Elias and his colleagues at the U.N.C.C.; 
Peter Malanczuk who chaired an I.L.A. Working Group to comment on the sec- 
ond reading; Shabtai Rosenne; Vaughan Lowe, Frank Berman and Michael Wood 
whose input from a British perspective was most valuable; and Ronny Abraham, 
Directeur des Affaires juridiques au Ministkre des Affaires Btrangkres and Francois 
Alabrune, Directeur adjoint, who gave similar assistance from the French side. In 
the last stages a willing group of I.L.C. alumni and attenders helped with checking 
and queries: Jonathan Halperin, Margo Kaplan, Larry Lee, Margaret Lewis, Carrie 
Noteboom, Dirk Pulkowski, Katja Peters, Christopher Timura. 

I am most grateful to Finola O’Sullivan of Cambridge University Press and the 
Press editors for working so hard to see this volume through the Press so rapidly. 

NOTE O N  S O U R C E S  A N D  STYLE 

The Annual Reports of the Commission to the General Assembly are initially pub- 
lished as Supplement No. 10 to the General Assembly’s Official Records (thus the 
Report for the 55” session of the General Assembly 2000 is G.A.O.R., A/55/10). 
They are eventually published in vol. II(2) of the Yearbook of the International 
Law Commission. Reports of the various Special Rapporteurs are even more even- 
tually published in vol. I1 (1) of the Yearbook. The most recent volume to be 
published is Yearbook 1997, vol. I, containing the summary records of debates at 
the 1997 session. Thus neither the Special Rapporteur’s reports (1998-2001) nor 
the summary records of the debates during the second reading are yet available 
in the Yearbook. A list of the former is given in Appendix I, below, p. 347. They 
are available in electronic form at http://www. un.org/Zaw/iZc/index.htm, as well as 
at http://www.law.cam.ac. uk/rciVILCSR/Statresp. htm. A summary of the debates 
is contained in the I.L.C. Report, which for the years 1998-2001 is cited here as 
I. L. C. Report . . .1998, etc. 

The texts of the articles and commentaries printed here are precisely as adopted 
by the I.L.C. on 9 August 2001. There are however some minor divergences of style, 
due to the process by which the approved I.L.C. text is subsequently submitted 
to the vagaries of U.N. “house style” prior to its publication in the Report. The 
following points should be noted 

1. U.N. editors insist in inserting a capital letter in subparagraphs of articles, 
even though these do not begin complete sentences. This stylistic barbarism 
was not adopted in earlier texts such as the Vienna Convention on the Law 
of Treaties or the United Nations Convention on the Law of the Sea. It is not 
adopted here. 

The footnote numbering in the commentaries tracks that in the Report, and 
therefore begins with footnote 33. 

U.N. house style insists on substituting ibid. in certain cases where the 
inclusion of the full reference is both more correct and more informative. In 
such cases the original reference has been retained here. 

A few other references have been corrected in the course of preparation of this 
volume for the press. 

The above is in no sense intended as a criticism of the members of the Codifi- 
cation Division itself, who have to prepare a large volume of material under acute 
time pressure in order to allow for the timely publication of the Report. 

2. 

3. 
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I N T R O D U C T I O N  

James Crawford 

1. History of the State responsibility topic in the I.L.C. 

In 1948 the United Nations General Assembly established the International Law 
Commission, as a step towards fulfilling the Charter mandate of “encouraging the 
progressive development of international law and its codification”.’ The 1.L.c.’~ 
initial step was to draw up a work program, based on a review of the field by Hersch 
Lauterpacht.2 The subject of State responsibility was one of the fourteen topics 
~elected.~ This was not surprising, first in that it is a major chapter of international 
law, second in that it had already been selected for codification under the League 
of Nations, being a principal subject of the unsuccessful conference of 1930.4 
Already by 1949 it was unfinished business. 

Work began in 1956 under F.V. Garcia Amador (Cuba) as Special Rapporteur. 
It focused on State responsibility for injuries to aliens and their property, that 
is to say on the substantive rules of the international law of diplomatic protec- 
tion. Although Garcia Amador submitted six reports between 1956 and 1961, the 
I.L.C. barely discussed them. In part this was because of the demands of other 
topics (arbitral procedure, diplomatic and consular relations, the law of treaties). 
But that was not the main reason. The divisiveness of the general debate held 
in 1957 suggested that there was no agreement as to the way forward. Some 
sought to limit the topic to diplomatic protection; others thought the rules of diplo- 
matic protection o~tmoded.~ An initial decision was made to limit the topic to 
“civil” responsibility - not surprisingly since the focus was to be on injuries 

U.N. Charter, Art. 13 (a); G.A. Res. 174 (II) of 21 November 1947. For the I.L.C.’s review of its work 
methods after fifty years see I.L.C. Report.. .1996, A/51/10, ch. VII, paras. 150-244. The 1.L.C’s 
output during this period is conveniently set out in A.D. Watts, The International Law Commission, 
1949-1998 (Oxford, Oxford University Press, 1999), 3 vols. Generally on the work of the I.L.C., see 
H.W. Briggs, The International Law Commission (Ithaca, N.Y., Cornell University Press, 1965), 
pp. 129-141; S. Rosenne, Practice and Methods of the lnternational Law Commission (New York, 
Oceana, 1984), pp. 73-74; I. Sinclair, The International Law Commission (Cambridge, Grotius, 1987), 
pp. 46-47, 120-126; R. Ago, “Nouvelles reflexions sur la codification du droit international” (1988) 94 
R.G.D.I.l? 539. 
Reprinted in E. Lauterpacht (ed.), The Collected Papers of Sir Hersch Luurerpacht (Cambridge, 
Cambridge University Press, 1970), vol. I, p. 445. 
Yearbook.. .1949, p. 281. 
See S .  Rosenne, League of Nations Committee of Experts for the Progressive Codification of 
International Law (1925-1928) (New York, Oceana, 1972), and League ofNations Conference for the 
Codification of International Law (1930) (New York, Oceana, 1975). For the Bases of Discussion 
submitted to the 1930 Conference see Yearbook.. .1956, vol. 11, pp. 223-225. 
See Yearbook.. .1957, vol. I, pp. 154-172, for the range of views. 
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2 Introduction 

to aliens.6 But Garcia Amador was criticized by others, including Roberto Ago, 
for leaving out important issues including reprisals, which were characterized as 

The disagreements were such that little progress was likely to be made, 
and in 1957 the I.L.C. by majority postponed any detailed discussion of Garcia 
Amador’s proposals.’ In fact they were never discussed individ~ally.~ 

Thus no progress had been made when Garcia Amador departed in 1961. In 1962, 
an inter-sessional subcommittee chaired by Roberto Ago (Italy) recommended 
that the I.L.C. should redraw the boundaries of the topic so as to focus on “the 
definition of the general rules governing the international responsibility of the 
State”.lo By this was meant the rules of general application concerning State 
responsibility, applicable not only to diplomatic protection but also to other fields 
(human rights, disarmament, environmental protection, the law of the sea. . . ). By 
inference, the point was not to elaborate the substantive rules themselves or the 
specific obligations of States arising from them. These would differ from treaty 
to treaty and from State to State. Rather the focus was to be on the framework or 
matrix of rules of responsibility, identifying whether there has been a breach by a 
State and what were its consequences. The subcommittee added that 

“there would be no question of neglecting the experience and material gath- 
ered in special sectors, specially that of responsibility for injuries to the 
person or property of aliens; and. . . that careful attention should be paid 
to the possible repercussions which new developments in international law 
may have had on responsibility”.” 

The topic was thus seen as involving some combination of the as-yet-uncodified 
old and the still unspecified new. 

In 1963, the I.L.C. approved this reconceptualization of the topic and appointed 
Ago as Special Rapporteur. Between 1969 and 1980, he produced eight reports, to- 
gether with a substantial addendum to the eighth report, submitted after his election 
to the International Court.” During that time, the I.L.C. provisionally adopted thirty- 
five articles, together making up Part One of the proposed Draft Articles (“Origin 
of State responsibility”). Part One was, overall, coherent and comprehensive; it 
was accompanied by lengthy, scholarly, rather argumentative commentaries. l3 In 

6 
7 

8 
9 

10 
11 
12 
13 

Yearbook.. .1956, vol. I, p. 246 (Garcia Amador’s summary of the debate). 
Yearbook. . .1957, vol. I, p. 169 (Garcia Amador), and see ibid., p. 170 (Ago’s reply, which seemed to 
equate the penal consequences for the responsible State to the taking of countermeasures or reprisals). 
Yearbook.. ,1957, vol. I, p. 181. 
In their final form they can be found in Yearbook.. ,1961, vol. II, pp. 46-54. See also F.V. Garcia 
Amador, L. Sohn & R.R. Baxter, Recent Cod8cation of the Law of State Responsibility for Injuries to 
Aliens (Dobbs Ferry, N.Y., Oceana, 1974); R.B. Lillich (ed.), International Law of State Responsibility 
for Injuries to Aliens (Charlottesville, University hess of Virginia, 1983). 
Yearbook. . .1963, vol. Il (Part One), doc. NCN.41152, p. 228, para. 5. 
bid. 
For a list of the reports of the five Special Rappoteurs, see Appendix lC, below, p. 347. 
The commentaries to Part I are scattered through the Yearbooks for the years 1973-1980, but are 
conveniently set out in S .  Rosenne (ed.), The International Law Commission’s Draft Articles on State 
Responsibility Articles 1-35 (Dordrecht, Nijhoff, 1991). 
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particular, its detailed treatment of the rules of attribution and the general justifica- 
tions or excuses for an internationally wrongful act (under the title “Circumstances 
precluding wrongfulness”) was influential. It was frequently referred to by schol- 
ars and cited by courts. It set a standard for the project. But at the same time it 
left it truncated and incomplete. Moreover, Ago left few clues as to how the text 
as a whole should be completed. His structure for the five Chapters of Part One 
has proved definitive, but there was no similar structure for the remaining part or 
parts. Evidently these would concern reparation; he made it clear they should also 
include countermeasures. The consequences of “international crimes of State”, a 
concept introduced in article [19], would be spelled 0 ~ t . l ~  But these were little 
more than vague hints, not formed proposals. 

In 1979, Willem Riphagen (Netherlands) was appointed Special Rapporteur. 
Between 1980 and 1986, he presented seven reports, containing a complete set of 
Draft Articles on Part Two (“Content, forms and degrees of international respon- 
sibility”) and Part Three (“Settlement of disputes”) together with commentaries. 
Owing to the priority given to other topics, however, only five articles from his 
Part Two were provisionally adopted during this period. By far the most important 
of these was what became article [40], an extended definition of “injured State”.” 

In 1987, Riphagen not having been reelected to the I.L.C., Gaetano Arangio- 
Ruiz (Italy) was appointed in his place. In the period 1988-1995, he presented 
seven reports. The Drafting Committee dealt with the remainder of Parts Two and 
Three in the quinquennium 1992-1996, enabling the I.L.C. to adopt the text with 
commentaries on first reading in 1996. The Draft Articles of 1996 thus consisted 
of three tranches, Part One (articles [1]-[35], adopted in the period 1971 to 1980 
under Ago), a few articles in Part Two, Chapter I adopted in the period to 1986 
under Riphagen, and the residue dealing with reparation, countermeasures, the 
consequences of “international crimes” and dispute settlement, adopted in the 
period 1992-1996 under Arangio-Ruiz.16 

During these years no attempt was made to reconsider any issues raised by Part 
One except article [19]. Even then, once it had been decided to retain the concept of 
international crimes, the actual language was left undisturbed; only the addition of 
a footnote revealed the fundamental lack of consensus.17 Nor for that matter were 
Riphagen’s five articles in Part Two reconsidered, in particular article [40]. The two 
longest and least satisfactory of the articles were thus left virtually unexamined in 

14 

15 
16 
17 

To avoid confusion, references to Draft Articles adopted on first reading will be in square brackets 
(e.g., article 1191). For the text of the Draft Articles adopted on first reading, see Appendix 2, below, 
p. 348. For a table of equivalents as between first and second reading see Appendix 3, below, p. 366. 
For the text of art. 1401 see below, p. 357. 
For a table showing the evolution of the first reading text see Appendix lA,  below, p. 315. 
Added to art. [40] (3) in 1996, this said 

‘The term ‘crime’ is used for consistency with article 19 of part one of the articles. It was, 
however, noted that alternative phrases such as ‘an international wrongful act of a serious 
nature’ or ‘an exceptionally serious wrongful act’ could be substituted for the term ‘crime’, 
thus, inter alia, avoiding the penal implication of the term.’’ 

Yearbook. . ,1996, vol. II (Part Two), p. 63. 
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1996. Instead, following disagreements within the I.L.C. on a number of ques- 
tions - in particular, the relations between State responsibility and the powers 
of the Security Council - Arangio-Ruiz resigned as Special Rapporteur.’* Not 
having been renominated by Italy, he ceased to be a member of the I.L.C. the same 
year. For these and other reasons, the coordination of articles in the different Parts, 
rather obviously lacking, was left to the second reading. 

2. The acquis of 1996 and the key problems 

At its forty-ninth session in 1997, the I.L.C. adopted a provisional timetable with 
the aim of completing the second reading by the end of the quinquennium, i.e. by 
2001. Three major unresolved issues were tentatively identified as requiring special 
consideration: international crimes (article [ 191). the regime of countermeasures 
and the settlement of disputes.” This was an obvious enough list, but as events 
were to prove it included only some among many unresolved issues. Before dis- 
cussing the more important of these, it is useful to step back and to seek to identify 
where the project stood in 1996 in terms of its structure, its achievements and its 
problems. 

(I) 

(a) 

By 1996 international lawyers were very familiar with Ago’s Part One, and a 
significant proportion of it (though by no means all) already reflected received 
thinking.” Part One was divided into five Chapters. The first, entitled “General 
principles” laid down certain general propositions defining the basic conditions 
for State responsibility. A central provision of this Chapter was article [3], which 
defined the two elements of an internationally wrongful act of a State: viz., conduct 
which was attributable to the State under international law and which constituted 
a breach of an international obligation of that State. No fewer than eleven articles 
of Chapter I1 elaborated the rules concerning attribution of the conduct of per- 
sons or entities to the State under international law. These articles were in three 
groups: five “positive” attribution principles specifying alternative circumstances 

OVERVIEW OF THE 1996 DRAFT ARTICLES 

Part One. Origin of international responsibility 

18 See Yearbook. . .1996, vol. I, p. 31, para. 62, and G. Arangio-Ruiz, “Fine prematura del ruolo 
preminente di studiosi italiani nel progetto di codificazione della responsabilita degli Stati: specie a 
proposito di crimini internazionali e dei poteri del consiglio di sicurezza”, Rivisfa di diritto 
internazionale, vol. 81 (1998), p: 110. 
I.L.C. Report.. .Z997, A/52/10, paras. 30, 161. 
The principal exception concerned the complex articles relating to “Breach of an International 
ObIigation” in Chapter III of Part One (articles [16]-[26]), discussed below. Some doubts were still 
expressed concerning art. [331 (“necessity”). 
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in which conduct was attributable to the State (articles [5], 171, [81, [9] and [151), 
two expressing qualifications on this first group of articles (articles [6] and [lo]) 
and a third group of articles specifying circumstances in which conduct was not 
attributable to the State (articles [ l l ] ,  [12], [13] and [14]). The articles of Chapter 
I1 were cumulative but also limitative: in the absence of a specific undertaking, a 
State could not be held responsible for the conduct of persons or entities in any 
circumstance not covered by the positive attribution principles. This raised doubts 
as to whether the negative attribution clauses were really necessary. 

Chapter 111 of Part One sought to analyse further the requirement already laid 
down in article [3] (b) that in every case of State responsibility there must be a 
breach of an international obligation of a State by that State. In addition to the 
controversial article on international crimes and delicts (article [ 19]), the eleven 
articles of Chapter 111 dealt with five matters. Articles [16], [17] and [19] (1) 
concerned the notion of a breach itself, emphasizing the irrelevance of the source 
of the obligation and its subject matter for the purposes of determining whether 
responsibility would arise from a breach. The first two paragraphs of article [ 181 
dealt with the requirement that the obligation be in force for the State at the time 
of its breach; in effect, the intertemporal principle as applied to responsibility. 
Articles [20] and [21] elaborated upon the distinction between so-called obligations 
of conduct and result, and in a similar vein, article [23] dealt with obligations of 
prevention. Articles [24] to [26] dealt with the moment and duration of a breach, 
and in particular with the distinction between continuing wrongful acts and those 
not extending in time. They also developed a further distinction between composite 
and complex wrongful acts. Paragraphs (3) to (5) of article [18] sought to specify 
when continuing, composite and complex wrongful acts had occurred, and dealt 
with issues of intertemporal law in relation to such acts. Finally, article [22] dealt 
with an aspect of the exhaustion of local remedies rule, which was analysed within 
the specific framework of obligations of result. 

Chapter IV dealt with certain exceptional cases where the conduct of one State, 
not acting as an organ or agent of another State, was nonetheless chargeable to the 
latter State even though the wrongfulness of the conduct lay (at least primarily) 
in the breach of the international obligations of the former. The articles dealt with 
three circumstances in which a State would be “implicated” in the internation- 
ally wrongful conduct of another State: first where a State provided aid or assis- 
tance to another State to facilitate the commission of a wrongful act (article [27]); 
second where the acting State was “subject to the power of direction or control 
of another State” (article [28] (1)); and third where the internationally wrongful 
act was committed by a State as the result of coercion exerted by another State 
(article [28] (2)). 

The final Chapter of Part One, Chapter V, was entitled “Circumstances pre- 
cluding wrongfulness”. It specified six “justifications”, “defences” or “excuses”, 
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precluding the wrongfulness of conduct otherwise a breach of an international 
obligation. These were consent (article [29]), countermeasures broadly defined (ar- 
ticle [30]), force majeure and fortuitous event (article [31]), distress (article [32]), 
necessity (article [33]) and self-defence (article [34]). The effect of each of these 
circumstances was said to be “that of rendering definitively or temporarily in- 
operative the international obligation in respect of which a breach is alleged”.21 
Chapter V was completed by article 1351, which reserved the possibility of com- 
pensation for damage to an injured State by an act otherwise wrongful, but the 
wrongfulness of which was precluded under articles [29], [31], [32] and [33]. It 
had no application to countermeasures or self-defence. 

(b) Part Two. Content, forms and degrees of international responsibility 

Part Two consisted of four Chapters, dealing respectively with general principles, 
reparation, countermeasures and the consequences of international crimes. 

Chapter I purported to state general principles applicable to Part Two. In fact 
it mainly consisted of introductory provisions (e.g., article [36] (1)) or saving 
clauses (eg., articles [37], [38] and [39]), together with an extended “definition” 
of the injured State (article [40]). Of these by far the most important was article 
[40], which was a sort of umbilical cord between Parts One and Two, joining them 
at a single point. Indeed it is not too much to say that the two Parts otherwise 
led independent conceptual lives. The reason was that Part One focused on “the 
internationally wrongful act of a State”, i.e. on the responsible State,” whereas 
Part Two was expressed entirely in terms of the rights or entitlements of “the 
injured State”, defined in article [40].23 Part One did not attempt to define injury, 
or to identify the State or other entity towards or in respect of which the act in 
question was wrongful. Or at most, it did these things implicitly, by using as a 
key concept “breach of an international obligation”. It may have been understood 
thereby that injury is the breach of an obligation and the injured State is the State 
to whom the obligation is owed.24 But this (we may call it the “subjective theory of 
responsibility”) was never spelled out. Moreover, if the text was intended to reflect 

21 

22 

Commentary to Chapter V of Part One, para. (9), text in Yearbook.. ,1979, vol. I1 (Part Two), 

For “responsible State”, Part Two used the clumsy and unhappy circumlocution “the State which has 
committed an internationally wrongful act” (see title to Part Two, Chapter II andpassim: the phrase 
appeared fifteen times in Part ’ h o ) .  It was clumsy because of its length. It was unhappy because it was 
expressed in the past tense whereas the articles are concerned with current and continuing breaches 
and with cessation just as much as reparation. 
See, e.g., art. [42]. The term “the injured State” was used twenty-eight times in Part Two. Art. [40] 
defined “injured State” and made it clear that a number of States, or indeed all States, could be 
“injured States” in certain cases involving human rights, obligations in the general interest or 
“international crimes”. Thus while Part Two implied an individual or particular reIation between the 
responsible State and the injured State, art. [40] apparently denied this in cases involving multilateral 
obligations, collective interests or “international crimes’’. 
This may have been implicitly recognized in art. [33] (1) (b), which referred to “the State towards 
which the obligation existed”. 

pp. 106-109. 
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a subjective approach on such an important question, it might well have said so 
expressly - more particularly as Chapter I was generally interpreted as embodying 
an “objective” theory of responsibility in which neither actual harm or damage 
to another State nor “fault” on the part of the responsible State was defined as a 
necessary element of an internationally wrongful 

On the other hand, article [40] did not simply rely on the subjective theory. 
It sought to identify, in a non-exclusive way, the cases where a State or States 
might be considered to have a right which was the correlative of the obligation 
breached. These varied from the dyadic right-duty relationship of a bilateral treaty 
or a judgment of an international court between two States, to cases where the right 
arose under a rule of general international law or a multilateral treaty and all or 
many of the States bound by the rule or party to the treaty could be considered 
“injured”. Article [40] (3) also stipulated that in the case of “international crimes”, 
all other States were injured and had a right to act. 

The rights of injured States thus defined, and the correlative obligations of the re- 
sponsible State, were then set out in Chapter II. This Chapter identified two general 
principles of cessation and reparation, together with four forms of reparation: resti- 
tution in kind, compensation, satisfaction and assurances and guarantees against 
repetition. The general principle of reparation was subject to a number of qualifi- 
cations, including a requirement for account to be taken in determining reparation 
of the contributory negligence or fault of the injured State or one of its nationals 
on behalf of whom the claim was brought. Several of the forms of reparation in 
Chapter I1 were also subject to limitations. Thus restitution in kind did not have 
to be provided in circumstances where it was materially impossible, contrary to a 
peremptory norm, disproportionate or capable of disproportionately jeopardizing 
the political independence or economic stability of the responsible State. Likewise, 
the right of the injured State to obtain satisfaction as a form of reparation did not jus- 
tify demands which would “impair the dignity” of the responsible State. Chapter II 
proceeded on the assumption that restitution in kind was the primary form of repara- 
tion, notwithstanding the assertion in the commentary that compensation was “the 
main and central remedy resorted to following an internationally wrongful act”?6 
There was no separate article on interest, although there was a fleeting reference to 
the possibility of an award of interest in the article dealing with c~mpensation.’~ 

Chapter I11 of Part Two dealt with the topic of countermeasures by an injured 
State. The first article, article [47], was a hybrid provision, giving a “definition” 

25 To add to the confusion, the commentaries sometimes referred to issues of attribution as concerned 
with the “subjective” element of responsibility. In view of these conflicting meanings of the terms 
“subjective” and “objective”, they have been avoided in the commentaries to the articles as finally 
adopted. But see A. Bleckmann, “The Subjective Right in Public International Law”, German 
Yearbook of International Law, vol. 28 (1985), p. 144. 
Commentary to art. [a], para. (l), text in Yearbook.. .1993, vol. II (Part Two), p. 67. 
Special Rappoaeur Arangio-Ruiz had proposed an article on interest, but this was not referred to the 
Drafting Committee: see article 9, Yearbook.. .1989, vol. II (Part One), p. 56; Yearbook.. .1990, 
vol. Il (Part Two), pp. 77-78. See also Appendix lB, below, p. 339. 
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of countermeasures, referring to the limitations on countermeasures provided for 
in articles [48] to [50], and dealing with the position of third States in respect 
of countermeasures. Article [48] laid down certain procedural conditions for the 
taking of countermeasures, or for their continuation in force. It was by far the most 
controversial of the four articles adopted on first reading because of the link it 
established between the taking of countermeasures and compliance with dispute 
settlement obligations, whether under Part Three or pursuant to any other binding 
dispute settlement procedure in force between the injured and responsible States. 
Article [49] set out the basic requirement of proportionality as a condition for a le- 
gitimate countermeasure. A final provision, article [50], specified five categories of 
conduct which were prohibited as countermeasures: the threat or use of force, ex- 
treme economic or political coercion designed to endanger the territorial integrity 
or political independence of the responsible State, conduct infringing the inviola- 
bility of diplomatic or consular agents, premises, archives and documents, conduct 
derogating from basic human rights and any other conduct in contravention of a 
peremptory norm of general international law. This was a rather heterogeneous 
list, as lists tend to be. 

Finally, Chapter IV dealt with the consequences of international crimes. In con- 
trast to the gravity of an international crime of a State, as expressed in article 
[19], the consequences drawn from such a crime in articles [51] to [53] were 
rather limited. Under article [52], certain rather extreme limitations upon the ob- 
taining of restitution or satisfaction were expressed not to apply in the case of 
crimes. Thus in the case of crimes an injured State was entitled to insist on resti- 
tution even if this seriously jeopardized the political independence or economic 
stability of the “criminal” State. Under article [53], there was a limited obligation 
of solidarity in relation to crimes, viz., not to recognize as lawful the situation 
created by the crime, not to render aid or assistance to the responsible State in 
maintaining the situation created by the crime, and to cooperate with other States 
in various ways so as to eliminate the consequences of the crime. Reasonable 
though these might seem in respect of a serious breach of basic rules of interna- 
tional law, they were hardly of a penal character. Part Two, Chapter IV did not 
provide for “punitive” damages for crimes, let alone fines or other sanctions. Nor 
did it lay down any special procedure for determining authoritatively whether a 
crime had been committed, or what consequences should follow: this was left for 
each individual State to determine qua “injured State”. Article [40] (3) defined 
every State as individually injured by an international crime within the mean- 
ing of article [19]. This was, to say the least, a highly decentralized notion of 
crimes. 

(c)  
Part Three dealt with settlement of disputes, unusually for an I.L.C. text, such 
matters normally being left to the Sixth Committee of the General Assembly or a 

Part Three. Settlement of disputes 
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diplomatic conference. Part Three established a hierarchical dispute settlement 
procedure referring disputing States first to negotiation (article [54]), then to con- 
ciliation (article [56]) and finally to arbitration if the parties agreed (article [58]). 
Two annexes to the Part set out the procedure for constituting a Conciliation 
Commission and an Arbitral Tribunal respectively. However, the intermediate steps 
of negotiation and conciliation could be bypassed where the dispute arose between 
States parties, one of which had taken countermeasures against the other. In such 
circumstances, the State which was the target of the countermeasures was “enti- 
tled at any time unilaterally to submit the dispute” to an Annex I1 arbitral tribunal 
(article [58] (2)). In this respect only was arbitration compulsory. 

Thus Part Three had two distinct functions. The first was to provide for com- 
pulsory conciliation of disputes “regarding the interpretation or application of the 
present articles”, followed by voluntary arbitration if the dispute was not thereby 
resolved. This was a “soft” and supplemental form of dispute settlement, which, 
like interstate conciliation generally, might be supposed in theory to work well 
but in practice, in situations of deep conflict such as that generated by many State 
responsibility disputes, was unlikely to work at a11F8 

The commentary, while referring to Part Three as “the general dispute settle- 
ment system”?9 failed to address the question whether a dispute concerning the 
interpretation or application of the primary obligations was covered by Part Three. 
Although it has happened, for example in the LaGrand case,3o that the parties to a 
dispute agree that there has been a breach of the primary obligation and disagree 
only on the consequences, this is unusual. Disputes rarely concern only remedies 
for a breach; they almost always include disputes about whether there has been a 
breach in the first place, and what are the elements of the breach. In that respect, for 
example, the Fisheries Jurisdiction case?1 the Rainbow Warrior arb i t ra t i~n~~ and 
the GabZibvo-Nagymaros Project case33 are much more typical than LaGrand, 

28 
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30 

31 
32 
33 

Perhaps the two best examples of successful “conciliation” in the modem period are the 
Iceland-Norway Jan Mayen Continental Shelf Delimitation case (the Conciliation Commission’s 
Report is reproduced in Z.L.R., vol. 62, p. 108 (1981); Z.L.M., vol. 20 (1981), p. 797, and the resulting 
Agreement on the Continental Shelf between Iceland and Jan Mayen incorporating the Commission’s 
recommendations is reproduced in I.L.M., vol. 21 (1982), p. 1222), which was in all but form a 
maritime boundary arbitration, and the Papal Mediation in the Beagle Channel case (the Proposal of 
the Mediator, Suggestions and Advice is reproduced in R.I.A.A., vol. XXI, p. 53, at p. 243 (1980), and 
the original tribunal’s award is reported at R.I.A.A., vol. XXI, p. 53 at p. 57 (1977). which occurred 
after an arbitral proceeding was rejected by one pat?y). Generally on conciliation see J.-P. Cot, 
Inremational Conciliation (trans. R. Myers) (London, Europa Publications, 1972); J.G. Merrills, 
Znternational Dispute Settlement (3d edn.) (Cambridge, Cambridge University Press, 1998), ch. 4; S. 
Koopmans, “The PCA in the Field of Conciliation and Mediation: New Perspectives and 
Approaches”, in Permanent Court of Arbitration, International Alternative Dispute Resolution: Past, 
Present and Future (The Hague, Kluwer, 2000), p. 67. 
See commentary to art. [54], para. (I), text in Yearbook. . .I995, vol. II (Part ’ h o ) ,  p. 352. 
LaGrand (Germany v. United States ofAmerica), Provisional Measures, I.C.J. Reports 1999, p. 9; 
Merits, judgment of 27 June 2001. 
Fisheries Jurisdiction (Spain v. Canada), I.C.J. Reports 1998, p. 431. 
Rainbow Warrior (New ZealadFrance), R.I.A.A., vol. XX, p. 217 (1990). 
GabEGmvo-Nagymaros Project (Hungary/Slovakia), I.C.J. Reports 1997, p. 7. 
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even though in each of these cases the question of remedies, i.e. of secondary 
obligations in the field of responsibility, was central to the dispute. 

Thus quite apart from the value of compulsory conciliation in practice, there 
was a key uncertainty with Part Three. Was a dispute as to whether there had been 
a breach of a primary obligation, not itself focusing for example on attribution 
or on the existence of a circumstance precluding wrongfulness, one “regarding 
the interpretation or application of the present articles”?34 If not, how could the 
conciliators perform their function? For example how could they propose the 
form and amount of reparation due without determining whether there had been 
a breach, and in what respect? The answer seems clear. Even if the fundamental 
question between the parties concerns, for example, whether a treaty has been 
validly concluded or how it is to be interpreted - neither issue being covered 
by the Draft Articles - it would be necessary to answer those questions in order 
to determine whether there had been conduct inconsistent with an international 
obligation in force for the State concerned.35 Thus the innocent formula “dispute 
regarding the interpretation or application of the present articles” in Part Three 
covered every dispute as to the existence of an internationally wrongful act of a 
State or its consequences within the field of responsibility, broadly conceived so 
as to cover cessation as well as reparation. The aim of conciliation may have been 
modest; the scope of the obligation to conciliate was not. 

This became even more important when one turned to the second function of 
Part Three, that concerning countermeasures. Article [58] provided that: 

“2. In cases, however, where the dispute arises between States Parties to the 
present articles, one of which has taken countermeasures against the other, 
the State against which they are taken is entitled at any time unilaterally to 
submit the dispute to an arbitral tribunal to be constituted in conformity with 
annex I1 to the present articles.” 

The essential difficulty with this provision was that it privileged the State which 
had committed an internationally wrongful act. Under Part Three, compulsory 
arbitration was only available where a “dispute arises between States Parties to 

34 The phrase “dispute concerning the interpretation or application” of a treaty has been given a broad 
interpretation. See, e.g., Mavrommatis Palestine Concessions, 1924, FiC.I.J., Series A, No. 2, pp. 16, 
29; Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of 
America), Jurisdiction and Admissibility, I.C.J. Reports 1984, p. 392, at pp. 427-428, paras. 81,83; 
Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia 
and Herzegovina v. Yugoslavia), Preliminary Objections, I.C.J. Reports 1996, p. 595, at pp. 615-611, 
paras. 31-32; Oil Platforms (Islamic Republic of Iran v. United States ofAmerica), Preliminary 
Objection, I.C.J. Reports 1996, p. 803, at p. 820, para. 51; Questions oflnterpretation andApplication 
of the 1971 Montreal Convention Arising fmm the Aerial Incident at Lockerbie (Libyan Arab 
Jamahiriya v. United Kingdom), Preliminary Objections, 1.C.J. Reports 1998, p. 9, at p. 18, paras. 
24-25; Questions of Interpretation and Application of the 1971 Montreal Convention Arising from the 
Aerial Incident at Lockerbie (Libyan Arab Jamahiriya v. United States of America), Preliminary 
Objections, I.C.J. Reports 1998, p. 115, at p. 123, paras. 23-24. 

35 Seearts. [161, [181 (1). 

( 2 )  THE ‘ACQUIS’ OF 1996 

The Draft Articles of 1996 were a significant statement, already much cited by 
courts and discussed in the literature. A number of the features of the text could be 
considered as established and as forming basic assumptions for the second reading. 

(a) 

The first of these concerned the general coverage of the text. Part One of the Draft 
Articles covered questions of responsibility arising from the breach of any inter- 
national obligation of a State. No attempt was made to limit the scope of the Draft 
Articles to obligations of States owed exclusively to other States. Article [l] spec- 
ified that a breach of any international obligation gave rise to the responsibility of 
the State concerned, without specifying to whom that responsibility arose. At vari- 
ous stages it was proposed that article [ 11 be amended to insert the phrase “towards 
another State” or “to an injured State”. This would have had the effect of limiting 
either the scope of obligations covered or the extent to which responsibility for 
their breach was dealt with. But neither proposal was accepted. The Draft Articles 
in general made no distinction between treaty and non-treaty obligations, thereby 
excluding the idea that international law draws any categorical distinction between 
responsibility ex delicto and ex  contract^.^^ Nor did they distinguish between obli- 
gations of a bilateral character, e.g. under bilateral treaties, and obligations of a 
multilateral character, e.g. those owed to the international community as a whole. 

Indeed even article [19] involved, in its context, an affirmation of this general 
approach. Article [19] (1) affirmed that “An act of a State which constitutes a 
breach of an international obligation is an internationally wrongful act, regardless 

See Crawford, Second Report, AKN.41498, Add. 4, para. 387. 
See arts. [16] and especially [17], proclaiming the irrelevance of “the origin, whether customary, 
conventional or other” of the obligation breached. An exception was art. [40] (2) (f) which drew a 
barely defensible distinction between treaties and other international law rules established for the 
protection of the collective interest. In this as in other respects art. [40] was hardly consistent with the 
basic premises of Part One. Cf. Rainbow Warrior (New ZealanUFrance), R.I.A.A., vol. XX, p. 217 
(1990), at p. 251, para. 75. 

The scope of the Draj? Articles 
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37 
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of the subject-matter of the obligation breached.” Later paragraphs of article [19] 
went on to draw a distinction between delicts and crimes, but no consequences 
were drawn from that distinction in Part One itself. Evidently the same general 
principles, the same rules of attribution, the same rules for implication of one State 
in the wrongful conduct of another applied to delicts and crimes (just as they did 
to treaty and non-treaty obligations). This may have suggested that the distinction 
between delicts and crimes was misleading or even that it was not taken seriously. 
It is common if not universal in internal law to draw distinctions between the 
regimes of criminal and delictual responsibility for the purposes, for example, of 
attribution or excuses. But however that may be, Part One remained rigorously 
general in its character, and on the whole Part Two followed in its wake. 

(b) 
The second element of the acquis concerned certain basic principles contained 
in Chapter I of Part One. In particular article [l] stated that every internationally 
wrongful act of a State entails its responsibility, and article [3] identified two and 
only two elements of an internationally wrongful act, (a) conduct attributable to 
a State which (b) is inconsistent with its international obligations. There was no 
distinct or separate requirement of fault or wrongful intent for an internationally 
wrongful act to be held to exist. Nor indeed, unless article [40] so provided, was 
there any specific requirement of injury, damage or harm to another State before 
international responsibility could be said to arise, although the existence of injury, 
harm or damage would be relevant in terms of the invocation of such responsibil- 
ity by other States, as well as to the form and extent of reparation. Seen from the 
perspective of the responsible State, all that was required for an internationally 
wrongful act was that the State had done something which, having regard to its in- 
ternational obligations, it should not have done or (since the Draft Articles covered 
omissions equally with acts) that it had failed to do something it should have done. 

In other words, international law did not prescribe that conduct, apparently 
inconsistent with the international obligations of a State, could only give rise 
to responsibility if the act was performed intentionally or through lack of due 
diligence, or if it caused actual harm or damage to another State. Apart from 
the two formal elements specified in article [3], there was no secondary rule or 
principle of responsibility imposing any such requirements, over and above those 
contained in the primary rule. If the States parties wished to provide for specific 
intent, for the measure of culpability or for a specific level of harm or damage as 
a prerequisite for responsibility, they were free to do so. 

This may have seemed a purely formal move. But it subtly solved a series of prob- 
lems which had caused great doctrinal controversy. For example it was sometimes 
said that the enactment of an internal law could not give riseperse to responsibility, 
since only the application of the law in a given case would be actually inconsistent 
with the international obligations of the State concerned and amount to a breach. 

The principle of “objective ’’ responsibility 

, ,  
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That view, appropriate as it might be in some contexts where actual harm or injury, 
e.g. to individuals, is of the essence of the wrong, was quite inappropriate to other 
contexts, e.g. uniform law conventions where a State undertook that certain provi- 
sions be made part of its law, irrespective of their application to particular cases. 

This outcome was, yet again, consistent with a universal approach to the prob- 
lem of responsibility, freeing it from particular categories of rules such as those 
concerning diplomatic protection and injury to aliens. For example international - -  
human rights courts and tribunals have held that persons who merely apprehend 
the possibility of the application of a law may be “victims”, even if there is little 
or no prospect that the law will actually be applied to them.38 It is a contextual 
approach, which avoids the imposition of across-the-board rules of substance and 
allows such questions to be solved for the purposes of each particular rule or even 
each particular case. 

It has been said that, whereas issues such as the role of fault have been formally 
excluded in the text, they return interstitially; their influence is felt even if they are 
not spoken of?9 But the essential point is surely this, that different primary rules of 
international law impose different standards ranging from “due diligence” to strict 
liability, and that breach of the correlative obligations gives rise to responsibility 
without any additional requirements. There does not appear to be any general 
principle or presumption about the role of fault in relation to any given primary 
rule, since it depends on the interpretation of that rule in the light of its object or 
purpose. Nor should there be, since the functions of different areas of the law, all 
underpinned by State responsibility, vary so widely!O But it is an error to think 
that it is possible to eliminate the significance of fault from the articles, and not 
only in relation to former article 1191. 

Thus too much should not be read into this conceptual shift. It was sometimes 
suggested that the absence of any reference in Part One to damage, or to any 
form of fault (intention, lack of due diligence, etc.) implied that international law 
did not treat these as prerequisites for responsibility. In the sense that it did not 
require these in every case this was true; but it might require them in some or many 
cases. By referring these issues to the interpretation and application of the primary 
rule, the Draft Articles took an essentially neutral position, neither requiring nor 
excluding these elements in any given case. This was a more subtle approach, more 
appropriate to a general set of articles dealing with all international obligations and 

38 E.g. the European Court of Human Rights in Dudgeon v. United Kingdom, E.C.H.R., Series A, No. 45 
(1981);4 E.H.R.R. 149; Norrisv. Ireland, E.C.H.R., SeriesA. No. 142(1988); 13 E.H.R.R. 186; 
Modinos v. Cyprus, E.C.H.R., SeriesA, No. 259 (1993); 16 E.H.R.R. 485; and the U.N. Human Rights 
Committee in Toonen v. Australia, Communication No. 488/1992 (adopted 31 March 1994), 
CCPR/C/50/D/488/1992. 
See A. Gattini, “Smokingn\lo Smoking: Some Remarks on the Current Place of Fault in the I.L.C. 
Draft Articles on State Responsibility”, E.J.I.L., vol. 10 (1999), p. 397. 
Cf. the rather equivocal conclusions on the place of fault in the modem law of civil responsibility, 
reached by And16 Tunc in his comparative survey: La responsabiliti civile (2nd edn.) (Paris, 
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Economica, 1989) pp. 97-131. 
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no longer focusing on the specific field of diplomatic protection. It corresponded 
to the wider range of possibilities, but it did not go further than that. 

(c) 
Reference has already been made to the distinction between substantive rules 
of State responsibility, such as Garcia Amador had sought to codify, and what 
Ago referred to as “the general rules governing the international responsibility 
of the State”:’ This came to be referred to as a distinction between primary and 
secondary rules of responsibility. It is not clear whether the intellectual origins 
of the distinction are to be found in a borrowing from H.L.A. Hart’s distinction 
between primary and secondary rules42 or from continental juri~prudence?~ or 
whether it emerged naturally enough from the failure of an attempt to specify in 
a general treaty the particular obligations of States. That such a distinction was 
necessary, however, is clear. It can be seen from looking at Garcia Amador’s final 
proposals. His revised draft on “Responsibility of the State for injuries caused in its 
territory to the person or property of aliens”44 contained the following elements. 
Article 1 (1) stipulated that aliens enjoy “the same rights and the same legal 
guarantees as nationals, but these rights and guarantees shall in no case be less 
than the ‘human rights and fundamental freedoms’ recognized and defined in 
contemporary international instruments”. Article 1 (2) purported to define those 
rights and freedoms. Article 2 set out the constituent elements of responsibility, 
referring to obligations “resulting from any of the sources of international law”, 
as well as to abuse of rights, elliptically defined. Articles 3-6 defined various 
wrongs to the person (denial of justice, deprivation of liberty, expulsion, other 
acts of maltreatment). Articles 7-8 dealt with failure to protect aliens from mob 
violence or other illegal acts of private persons. Articles 9-1 1 dealt with acquired 
rights (expropriation, non-performance of contractual obligations, public debts). 
Articles 12-16 dealt with “imputability”. Article 17 dealt with exonerating and 
extenuating circumstances (the embryo of the later Chapter V of Part One), in 
terms of the non-imputability to the State of acts committed underforce majeure 
or as a result of a state of necessity. Article 18 dealt with exhaustion of local 
remedies, article 19 with the question of waiver (the Calvo clause), article 20 with 
settlement of claims. Articles 21-25 dealt with espousal, including time limits (a 
two year limitation period was proposed). Articles 26-27 dealt with reparation, 
including satisfaction and assurances and guarantees of non-repetition. 

41 See above, note 10. 
42 

The distinction between ‘brimary ” and “secondaly ” rules 

H.L.A. Hart, The Concept ofLaw (1“ edn.) (Oxford, Clarendon Press, 1961), ch. V, pp. 77-96; (2nd 
edn.) (1994). ch. V, pp. 79-99. Contrast H. Kelsen, General Theory of Law and Stute (Cambridge, 
Harvard University Press, 1945), p. 61 (‘‘Law is the primary norm, which stipulates the sanction.. , ”). 
See A. Ross, On Law and Justice (London, Stevens, 1958). pp. 209-210; see also L.F.E. Goldie, “State 
Responsibility and the Expropriation of Property”, (1978) 12 International Lawyer 63. 
Yearbook.. .1961, vol. 11, p. 46. 
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Many of these provisions contained in early form elements which would later 
be embodied in the 1996 draft; Garcia Amador’s contribution to the later work 
was not always a~knowledged.4~ But at the same time the text contained much 
else: an explicit though truncated code of human rights; a parallel statement of 
the rights of aliens and their property; an implicit theory of the relation between 
human rights and the protection of aliens and of the relation between international 
responsibility and contractual liability; a statement of a general rule of abuse of 
rights; a rule about repudiation of public debts; and a rule about the relations of 
foreign parent companies and local subsidiaries. It left unclear the relationship 
between these rules and others which the State might have accepted or might later 
accept, for example by treaty. It was all enormously ambitious - it would not be 
unkind to say, the Code Nupolboon without the Emperor. 

No doubt a general code of international law might be desirable, rather than 
development by a process of accretion and accumulation. Such an idea was es- 
poused in the late nineteenth century: it was an initial aspiration of the Institut 
de Droit International; it led to the 1930 Codification Conference and indeed to 
the Statute of the I.L.C. itself. But with the possible exception of those aspects of 
the law of treaties covered by the Vienna Conventions of 1969 and 1986, what 
has emerged has not been a code, or even chapters of a code, so much as sets of 
substantive rules adapted to particular fields (diplomatic and consular relations, 
the law of the sea, etc.). It is significant that the two Vienna Conventions do not 
purport to lay down any substantive rules of State conduct, except perhaps for 
the axiom pacta sunt sewanda.% The contents of their pacta are for States and 
international organizations to decide and to modify. The same applies, in general, 
for the substantive rules of customary international law. Any universal statement 
of the rules of conduct must thus be subject to constant revision, qualification and 
development. By contrast the underlying structures of interaction and rule-making 
at the international level are less fluid, more durable. It is in seeking to specify 
these that the I.L.C. has perhaps been most successful. 

Thus whatever its intellectual origins may have been, the central organizing idea 
of the 1996 Draft Articles, the distinction between primary and secondary rules 
of responsibility, was indispensable. Without such a distinction, there was the 
constant danger of trying to do too much, in effect, of telling States what kinds of 
obligations they can have. However difficult it may be to draw in particular cases, 
the distinction allowed the framework law of State responsibility to be set out 
without going into the content of these obligations. That would be an impossible 
task in practice even if it were possible in principle (which for the reasons given it 
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The following elements from the 1961 “revised text” found their way into the 1996 Draft Articles, 
although in different terms: arts. 2 (1). (2), (4), 12, 13, 14, 16, 17, 18,26,27. 
Vienna Convention on the Law of Treaties, 23 May 1969, U.N.ZS., vol. 1155, p. 331, art. 26; 
Vienna Convention on the Law of Treaties between States and International Organizations or between 
International Organizations, 21 March 1986, A/CONF.129/15; Z.L.M., vol. 25 (1986), p. 543, art. 26. 
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is not). The distinction between the two was made very clearly by the International 
Court in the GabCzbvo-Nagymaros Project case, in the context of the relationship 
between the law of treaties and the law of re~ponsibility.4~ The law relating to the 
content and the duration of substantive State obligations is as determined by the 
primary rules. The law of State responsibility as articulated in the Draft Articles 
provides the framework - those rules, denominated “secondary”, which indicate 
the consequences of a breach of an applicable primary obligation. 

(d) 

In emphasizing these three basic elements of the first reading articles, which were 
retained and reinforced on second reading, there is no intention to underestimate 
its other positive features. These included: the basic structure of Part One, and 
especially the content of most of Chapters I1 and V; the move towards an empha- 
sis on cessation as well as reparation in Part l b o ;  the instrumental approach to 
countermeasures, as well as (for the most part) the careful balance between the 
interests of the injured State and the responsible State achieved in the substantive 
provisions on countermeasures. While the detailed comments of governments on 
the 1996 text indicated major areas of concern, they also indicated general support 
for these key features. This reinforced the general view that the Draft Articles 
were already a major contribution. In fact even as drafts they had been already 
referred to with approval by the International Court and other tribunals on many 
occasions.48 

Other aspects of the 1996 acquis 1 

‘ 

a 

(3) DIFFICULTIES WITH T H E  1996 DRAFT ARTICLES 

At the same time there were unresolved difficulties. The various Parts were barely 
synthesized, and key elements remained controversial or presented difficulties, 
some of which at least had been the subject of incisive analysis in the literat~re.4~ 

(a) 

The first and most acute of these was the problem represented by article [19]. 
The existence of obligations towards the international community as a whole was 

Penalization of international law: the article [I91 problem 
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1.C.J. Reports 1997, p. 7 at pp. 38-39, para. 41. 
See, e.g., Gab&?#vo-Nagymaros Project, I.C.J. Reports 1997, p. 7, at p. 38, para. 41, pp. 39-41, paras. 
50-53, p. 46, para. 58, p. 54, para. 19, pp. 55-56, para. 83; Dwerence Relating to Immunity from Legal 
Process of a Special Rapporteur of the Commission on Human Rights, I.C.J. Reports 1999, p. 62, at 
p. 81, para. 62. For other tribunals see, e.g., Rainbow Warrior (New Zealand/France), R.I.A.A., vol. 
X X ,  p. 211 (1990), at pp. 210-271, para. 114; The U/v“Saiga” (N0.2) (Saint Vincent and the 
Grenadines v. Guinea), International Tribunal for the Law of the Sea, judgment of 1 July 1999; Z.L.M., 
vol. 38 (1999), p. 1323. 
In addition to specific items cited below, see the Select bibliography, below, p. 368. 49 
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affirmed by the International Court in the Barcelona Traction case?O in a dictum, 
often quoted and generally accepted. As has been noted, articles [19] and [40] 
(3) sought to translate that idea into the Draft Articles by reference to the notion 
of “international crimes” of States. These were defined in article [19] (2) in the 
following terms: 

“An internationally wrongful act which results from the breach by a State 
of an international obligation so essential for the protection of fundamental 
interests of the international community that its breach is recognized as a 
crime by that community as a whole constitutes an international crime.” 

The appallingly drafted paragraph (3) (which was not in Ago’s original proposal5’) 
went on to give examples of international crimes, “on the basis of the rules of in- 
ternational law in force”. This plainly strayed over the line between primary and 
secondary rules. It also introduced multiple confusions. Paragraph (3) stated that 
“an international crime may result, inter alia, from” a number of cases. Four exam- 
ples were given, of which the first is representative: “(a) a serious breach of an in- 
ternational obligation of essential importance for the maintenance of international 
peace and security, such as that prohibiting aggression”. Apart from the minor sole- 
cism of saying that an obligation prohibits aggression (aggression is prohibited, or 
is among the conduct prohibited, by article 2 paragraph 4 of the Charter, which in 
turn creates obligations for States not to engage in such conduct), this raised a mul- 
titude of questions. For example, what was signified by the word “may” in the cha- 
peau of paragraph (3)? Were all acts of aggression crimes, or only serious ones, or 
only those serious ones which are recognized as crimes by the international commu- 
nity as a whole in a given case? Neither text nor commentary provided any answers. 

In a sense these were technical problems, though they were real enough. Un- 
derlying them, however, was the fundamental doubt over what it means to say 
that a State has committed a “crime”, especially now that international law has 
developed the notion of criminal responsibility of individuals to such an extent. 
Strong reservations as to the terminology of “crimes”, and the implications of ar- 
ticle [19] more generally, were reflected in the 1.L.c.’~ footnote to article [40]?2 
as well as in the comments of many governments. Others continued to support the 
idea behind article [19], in some cases strongly, without necessarily being wedded 
to the termino~ogy.~~ 

50 Barcelona Traction, Light and Power Company, Limited, Second Phase, I.C.J. Reports 1970, p. 3, at 
p. 32, para. 33. 

51 Yearbook.. .1976, vol. II (Part One), p. 54, para. 155 (art. 18). 
52 See above, note 17. 
53 See comments and observations received from governments, in particuIaf the United States of 

America, NCN.4/488, under arts. [I91 and 1401 (3), NCN.41515, under General Remarks and art. 41; 
France, NCN.4/488, under art. [19]; Germany, NCN.4/488, under Part Two, ch. W, United Kingdom 
of Great Britain and Northern Ireland, A/CN.4/488, under art. [19]; Austria, NCN.4/488, under art. 
[19], NCN.4/515, under Part Two, ch. III; Ireland, NCN.4/488, under art. [19]; Switzerland, 
NCN.4/488, under art. [19]; Argentina, A/CN.4/488/Add. 1, under art. [19], A/CN.4/515/Add. 3, 
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An initial question to ask was whether these acts were properly called “crimes”, 
and whether the consequences of their breach were appropriately classified as penal 
in character. Were these to be considered as real crimes committed by States? Or 
were they in a different category, the category of very serious wrongs of concern to 
the international community as a whole? It is true that crimes of State, if they exist, 
would be a paradigm example of wrongs uis-it-vis the international community as 
a whole. But there could be such wrongs which were not classified as crimes. Pre- 
sumably the notion of international crimes of State should have a function beyond 
the notion of standing to complain of or react to a breach, the essential context of 
article [40]. That would be only one of its aspects, if such crimes really existed. 

If crimes of State as defined in article [ 191 had been real crimes and not merely 
a pejorative way of describing serious breaches of certain norms, the question 
was then what sort of regime they should entail. What would be expected of in- 
ternational law if it contained a regime of State crimes in the proper sense of 
the term? Of course international law already has rules dealing with the ways in 
which criminality is to be determined. It has a developing notion of due process 
to  individual^.^^ It is true that not all the implications of due process might carry 
through to the context of “corporate crime”, so to speak. But it would be odd 
if international law had totally different notions of State criminality than it had 
of criminality at large. So, what would one expect of a regime relating to State 
crimes? 

Five elements of such a regime might be expected, on this analogy.55 First of all, 
the crimes should be properly defined: nullurn crimen sine lege. Secondly, there 
would need to be an adequate procedure for their investigation on behalf of the 
community. Thirdly, there should be a system of due process in relation to the trial 
of crimes: international corporate criminals should not be left to some disorga- 
nized international hue and cry. Fourthly, there would need to be some appropriate 
sanctions consequential upon a determination, on behalf of the international com- 
munity, that a crime had been committed. These would exist over and above any 
“tortious” or “civil” liability that might flow from criminal acts qua wrongs against 
particular persons or entities. So we would expect a range of appropriate sanctions 
having a certain objective character. And fifthly, we would expect some system by 
which the wrongdoing entity could purge its guilt, i.e. could work its way out of 

under Part Two, ch. III, Japan, A/CN.4/492, under art. 19 and Part Two, ch. IV, A/CN.4/515, under art. 
41; Denmark, A/CN.4/515, under Part Two, ch. III; Netherlands, A/CN.4/515, under Part Two, ch. III; 
Slovakia, MCN.41515, under Part Two, ch. III, China, A/CN.4/515, under art. 41; Republic of Korea, 
A/CN.4/515, under art. 41; Spain, A/CN.4/515, under art. 41; and Mexico, A/CN.4/515/Add. 1, under 
Part ”bo,  ch. In. 
See, e.g., International Covenant on Civil and Political Rights, 16 December 1966, U.N.T.S., vol. 999, 
p. 171, art. 14, and its equivalents in other instruments. 
Cf. Rome Statute of the International Criminal Court, 17 July 1998, A/CONF.183/9, and the finalized 
draft text of the Elements of Crimes, PCNICC/2000/1/Add. 2 (2000), which specifies the basic 
elements of criminal responsibility of individuals, and attends more or less adequately to each of these 
elements. The Rome Statute makes no provision for the criminal responsibility of corporations or 
groups, let alone States: cf. arts. 1, 10, 25 (1) & (4). 

54 
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the condemnation of criminality. There must be some method by which the State 
can, as it were, come clean, expunge the record. 

Not one of these five elements were to be found in the Draft Articles of 1996. On 
any view article [19] (2) and (3) failed to define crimes of States, and certainly not 
to the level of precision required by the nullurn crimen principle.56 Articles [51]- 
[53] did not specify any penal consequences: even punitive damages were omitted, 
and deliberately so. Of the other three elements, none was provided for at all. 

On the other hand, there were difficulties with simply closing the door to the 
idea of crimes of State. There was some practice, however embryonic, in relation 
to one or two crimes which are committed mainly or only by State agencies. Thus 
only the State can commit aggression - conduct which, however poorly defined 
it may be, is still treated as criminal in charactetS7 In practice only State agencies 
are likely to have the means to commit the crime of genocide, although there is no 
such link as a matter of definition. Moreover, legal systems as they develop may 
need the notion of corporate criminal responsibility for various purposes.58 Why 
should one exclude that possibility for the future in relation to the State as a legal 
entity in international law? That might seem a reversion to the discredited idea of 
the State as being above that law. 

All this suggested that the absence of any appropriate system of State criminal 
responsibility was a matter not of concept but of organization, of structure and of the 
lack of appropriate institutions. There is nothing inherent in the State as such which 
excludes it from being the subject of penal sanctions. The European Union has for 
example developed a system of fines for persistent non-compliance with European 
obligations. Although these are not designated as “criminal”, the system attends 
to each of the five criteria identified above, and in particular there is provision 
for due process.59 But a crucial difficulty with taking the idea of “international 
crimes” further was that even its supporters were extremely reluctant to accept a 
full-scale penal regime, or indeed any punitive elements at all. Punitive damages 
were deliberately omitted from article [52], and there was no trace of any wider 

Art. [19] (2) only defined a category of international crimes of state, in the time-honoured circular 
fashion adopted for the notion ofjus cogens by art. 53 of the Vienna Convention on the Law of 
Treaties. Art. [19] (3) appeared to give this highly generalized definition some further precision, but 
the appearance was deceptive: art. [I91 (3) was inclusive, it was itself couched in illustrative and very 
general language, and it was stated to be subject both to para. 2 and to “the rules of international law 
in force”. It was thus lacking in the minimum precision necessary for criminal responsibility. 
See Rome Statute of the International Criminal Court, 17 July 1998, A/CONE183/9, arts. 5 (1) (d), 
(2). On the other hand, apart from the Statute it is unclear what specific legal consequences attach to 
aggression: the Security Council’s powers extend to all threats to or breaches of the peace, whether or 
not they amount to aggression, and are not differentiated. The obligation not to recognize the 
acquisition of territory seized by the use of force is not contingent upon the use of force being 
unlawful, let alone amounting to aggression. 
See, e.g., B. Fisse & J. Braithwaite, Corporations, Crime and Accountability (Cambridge, Cambridge 
University Press, 1993); C. Wells, Corporations and Criminal Responsibility (2nd edn.) (Oxford, 
Oxford University Press, 2001). 
See  Case C-387/97, Commission of the European Communities v. Hellenic Republic, [2000] E.C.R. 
1-5047. 
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range of sanctions which might seem appropriate if the conduct of States was 
generally to be criminalized. 

In short, the idea of international crimes as expressed in the Draft Articles was 
divisive and had the potential to destroy the project as a whole. On the other hand, 
there was no particular difficulty in principle or in terms of the present state of 
international organization in accepting the idea that some obligations are held to 
the international community as a whole and not only to individual States, and 
that grave breaches of those obligations could attract special consequences. The 
problem was to translate that idea into the text in a way which would be generally 
acceptable. 

(b) Excessive prescription and over-rejnement (especially Part One, 
Chapter III) 

Despite the clear structure and overall balance of Ago’s Part One, there were 
difficulties with it. The most important of these involved Part One, Chapter III 
which suffered from over-complexity and over-refinement, in particular through 
the series of rather convoluted articles establishing a typology of obligations. 
This view was vigorously expressed by a number of governments. The following 
passage from the comments of the Government of Germany made the point very 
clearly. It is worth quoting at length in that it exemplifies the acute and care- 
ful way in which many governments commented on the text, as well as the 
need to formulate the articles so as to transcend particular legal cultures and 
traditions. 

“The very elaborate draft provisions on the breach of an international obli- 
gation requiring the adoption of a particular course of conduct (Article 20), 
on the breach of an international obligation requiring the achievement of a 
specified result (Article 21), and on the breach of an international obligation 
to prevent a given event (Article 23) are intended to establish a complete 
set of rules devoid of any loopholes, . . However, there is a certain danger 
in establishing provisions that are too abstract in nature, since it is difficult 
to anticipate their scope and application. Such provisions, rather than estab- 
lishing greater legal certainty, might be abused as escape clauses detrimental 
to customary international law. They may also seem impractical to States 
less rooted in the continental European legal tradition, because such abstract 
rules do not easily lend themselves to the pragmatic approach normally pre- 
vailing in international law . . . Articles 24 to 26 provide for another complex 
series of abstract rules, this time governing the ‘moment and duration of the 
breach of an international obligation’. It is submitted that this scheme will 
tend to complicate rather than to clarify the determination of responsibility. 
From a practical point of view, the provisions do not assist in distinguishing 
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between a continuing act (Article 25) and an act not extending in time 
(Article 24). The issue will always boil down to a thorough examination 
of the primary rule concerned and the circumstances of its violation.”60 

As Germany noted, Chapter 111 developed two further sets of distinctions, apart 
from that between crimes and delicts in article [19]. First there was the distinc- 
tion drawn in articles [20], [21] and [23] between obligations of conduct, of re- 
sult and of prevention; then there was the distinction or series of distinctions 
drawn in article [IS] (4)-(6), and developed further in articles [24], 1251 and [26], 
between continuing, composite and complex wrongful acts. These distinctions 
were criticized as unhelpful and over-refined not only by governments but also in 
the literature. For example the notion of “complex” acts was subjected to a decisive 
critique by Jean Salmon in 1980.61 Pierre-Marie Dupuy was equally critical of the 
utility of the distinction between obligations of conduct and 

It is true that the terms “obligation of conduct’’ and “obligations of result” have 
become an accepted part of the language of international law, no doubt in part 
because of Ago’s influence. But including them in the text raised serious diffi- 
culties. First, they had no consequences in the rest of the Draft Articles (unlike 
the distinction between completed and continuing wrongful acts). Secondly, arti- 
cles [20] and [21] effectively reversed the distinction as known to some European 
legal systems (especially the French). It is not unusual for domestic analogies 
to be modified in the course of transplantation to international law. Indeed it is 
unusual for them not to be. But it is hard to think of any example where the 
effect of a national law analogy has been reversed in the course of transplanta- 
tion. In French law, obligations of result are stricter than obligations of c0nduct.6~ 
According to articles [20] and [21], obligations of result were less strict because 
the State had a discretion as to means which it did not have with obligations of 
conduct. The State’s power to decide what specific action to take was seen as an 
emanation of its sovereignty, which on a crude view is diminished by an obli- 
gation to carry out particular conduct. In articles 1201 and [21] this question of 
determinacy was crucial; it was because the State retained some discretion as to 
what to do or how to respond that obligations of result were seen as less oner- 
ous. Thus the value of State sovereignty subverted a standard concept of internal 
law.@ 
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A/CN.4/488, under art. 20. 
See J.J.A. Salmon, “Le fait ktatique complexe: une notion contestable”, A.ED.1.. vol. XXWI (1982), 

See P.-M. Dupuy, “Reviewing the Difficulties of Codification: On Ago’s Classification of Obligations 
of Means and Obligations of Result in Relation to State Responsibifity”, E.J.I.L., vol. 10 (1999), 
p. 371. 
See K. Zwiegert 62 H. Kotz, An Introduction to Comparative Lnw (trans. J.A. Weir) (3d edn.) 
(Oxford, Clarendon Press, 1998), pp. 501-502. 
Cf. what nearly happened to the analogy of the “mandate” after South West Afn’ca, Second Phase, 
1.C.J. Reports 1966, p. 6. 

p. 709. 
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One possibility was to revert to the original understanding of the concepts. Such 
a reversion might have illuminated the many international obligations of due dili- 
gence which are more properly seen as obligations of conduct according to the orig- 
inal understanding of that concept. But there was an even more basic objection to 
the system of classifications introduced in Part Three, which is that they diverted at- 
tention from the real issues of the interpretation and application of the primary rules 
and of the obligations thereby created. For example, an obligation of best efforts 
might be breached even though the end result was not achieved (whether because of 
the intervention of a third party or just as a matter of pure luck). The breach might 
then be trivial, but it would not disappear. Or it might be breached only by the com- 
bination of the failure to exercise due diligence and the consequent occurrence of 
the result, i.e. of damage. Which of these two interpretations is to be preferred? This 
depends entirely on the primary rule creating the obligation, and not on any sys- 
tem of classification. Some obligations of conduct or means may only be breached 
if the ultimate event occurs (i.e. damage to the protected interest); others may be 
breached by a failure to act even without eventual damage. International law neither 
has, nor needs to have, a presumption or rule either way. It depends on the context, 
and on all the factors relevant to the interpretation of treaties or the articulation of 
custom. 

Whether to retain articles [20] and [21], however they might be phrased, de- 
pended then on whether any consequences within the Draft Articles flowed from 
the distinction between obligations of means and of result. In French law there 
are consequences in terms of the proof of responsibility, but the Draft Articles are 
not concerned with the burden of proof or other adjectival issues. In the absence 
of any substantive consequences within the Draft Articles, articles [20] and [21] 
appeared to concern only the classification of primary rules.65 

Another and perhaps more fundamental illustration of the problem of over- 
refinement concerned the article dealing with the exhaustion of local remedies 
rule (article [22]), likewise located in Chapter III. Article [22] provided that: 

“When the conduct of a State has created a situation not in conformity 
with the result required of it by an international obligation concerning the 
treatment to be accorded to aliens. . .but the obligation allows that this or 
an equivalent result may nevertheless be achieved by subsequent conduct of 
the State, there is a breach of the obligation only if the aliens concerned have 
exhausted the effective local remedies available to them without obtaining 
the treatment called for by the obligation or, where that is not possible, an 
equivalent treatment.” 

Since the Draft Articles did not otherwise deal with the exhaustion of local reme- 
dies, the inference was that they were essentially linked to the concept of an 

65 See to similar effect J. Combacau, “Obligations de r6sultat et obligations de comportement: quelques 
questions et pas de rkponse”, in Milanges offerts d I! Reuter; le droit international: uniti et diversift! 
(Paris, Pedone, 1981), p. 181. 
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obligation of result in the sense of article [2 I]. In other words, the failure to provide 
a remedy was the substance of the breach and not (as commonly understood66) a 
prerequisite for the admissibility of a claim. And indeed this position was supported 
in the c0mentary.6~ 

It is difficult to resist the conclusion that Ago was seeking through article [22] 
to reverse his long-distant loss (as counsel for Italy before the Permanent Court) 
in the Phosphates in Morocco case.68 There the French conduct challenged by 
Italy had occurred before the critical date for attracting the Court’s jurisdiction, 
although local remedies had not been exhausted until after that date. The Court 
by a substantial majority denied jurisdiction, applying a literal interpretation of 
the relevant jurisdictional reservation. That decision, which was referred to with 
apparent approval by the International Court in theN.A.T.0. cases?’ is contradicted 
by article [22]. This cast further doubt on the value of the complex structure of 
classifications in Chapter 111. 

Thus there was a tendency in Part One to formulate propositions which were ei- 
ther simply unnecessary70 or were over-refined. This added a level of mystification 
to what is already a difficult field. 

(c) 

Turning to Part Two of the Draft Articles as adopted on first reading, a number of 
crucial issues had received inadequate attention during the first reading.71 These 
included, in particular: 

(1) 

Structural problems with Part Two 

the identification of States entitled to invoke responsibility, either as an 
“injured State” or as a State with a more general legal interest in the breach 
of the international obligation (so-called “differently injured” States); 

(2) the implementation of responsibility by injured States and other States with 
a legal interest in the breach (for example, such issues as the invocation of 
responsibility and cases involving a plurality of States); and 

the legal consequences flowing from what former article [19] referred to as 
an “international crime”. 

(3) 

66 

67 
68 

69 

70 

See, e.g., the Chamber’s discussion of the exhaustion of local remedies rule in Elettronica Sicula 
S.p.A. (ELSI), 1.C.J. Reports 1989, p. 15, at p. 46, para. 59; p. 48, para. 63. 
Commentary to article [22], para. (15): Yearbook. . .1977, vol. II (Part Two), pp. 35-36. 
1938, P.C.Z.J., Series AA?, No. 74, p. 10. For discussion of the case see commentary to Article [22], 
paras. (25)-(28): Yearbook. . .1977, vol. I1 (Part ”o), pp. 38-40. 
See, e.g., Legality of Use of Force (Yugoslavia v. Belgium), Provisional Measures, I.C.J. Reports 1999, 

E.g. art. [2], affirming that every State “is subject to the possibility of being held to have committed an 
internationally wrongful act entailing its international responsibility”. Anyone unfamiliar with the 
earlier doctrinal discussion of “delictual capacity” would wonder what on eaah this proposition 
entailed, or how it could be denied. 
See Crawford, Third Report, A/CN.4/507 (2000), paras. 8-9, for a summary. 

p. 124, paras. 29-30. 

71 
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public international law it was not a priori unreasonable, and it was also open to 
argument that the South West Africa, Second Phase case was simply wrong on the 
question of interpretation. 

However, not content with the simple and elliptical statement in para. (l), article 
[40] went on to list a large number of cases in which one or many States would 
be considered injured, without any particular attempt at synthesis. These cases 
ranged from purely bilateral obligations (as under a bilateral treaty or a judgment 
of an international court or tribunal interpartes) to international crimes, where all 
States were considered injured. But there was a range of intermediate cases. These 
included States parties to multilateral treaties or rules of customary international 
law where the obligations in question are “integral” in character?6 all States parties 

eral treaties or bound by rules of customary international law for the 
of human rights,77 and all rights expressly stipulated in multilateral 

s established “for the protection of the collective interests of the States 

le [40] presented a number of difficulties. The conversion from the language 
obligation to the language of right appeared to imply that all responsibility rela- 

could be assimilated to classical bilateral right-duty relations (an assumption 
adicted by the International Court in the Barcelona Traction case79). It also 
ed to equate all categories of injured State, with all apparently having the 
independent (“subjective”) rights. Even though the commentary warned that 
ifferent categories were not identical in terms of their consequences, later 
es in Part ’I’wo failed to spell out the ways in which multilateral responsibility 
ons differ from bilateral ones. 
short, article [40] was prolix in its treatment of bilateral responsibility and 

ic and uneven in its treatment of multilateral obligations. It made the unjustified 
ion that regimes of common interest can only be created through express 
ns in multilateral treaties. It singled out human rights for special treatment 

vague and overly broad terms and in a way which conflicted or overlapped with 
er aspects of the definition. 

24 

Something has already been said about the third of these. Equally important (and 
more neglected, despite a substantial 1iteratu1-e~~) was the first, which was dealt 
with in article [40]. Something more should be said about it here. 

At 376 words, article [40] was, to say the least, unwieldy, even longer than article 
[ 191. Entitled “Meaning of injured State”, it begun with the general proposition that 
an injured State is any State whose right is infringed by an internationally wrongful 
act of another State (para. (1)). This was a pure statement of the subjective theory 
of responsibility, and it might have been acceptable if left alone. It would not have 
resolved any problems, perhaps, nor given very much information, but it would 
have left the issue of “injury” or “standing” to be resolved by the interpretation and 
application of the primary rules. That is what the International Court had done in 
its much-criticized decision in South West Africa, Second Phase, interpreting the 
jurisdictional clause of the mandate so as to exclude the invocation of responsibility 
by States which could not claim any individual rights?3 By contrast in The S.S. 
“ Wimbledon ”, the Permanent Court had interpreted the jurisdictional clause in 
question, concerning rights of passage through the Kiel Canal, as extending to any 
State, whether or not affected by the particular refusal of passage, with ships flying 
its flag which might want to use the Canal.74 True, the contrast between the two 
cases might suggest that international law contains a presumption against allowing 
standing to, or treating as “injured”, States acting in the public interest in respect 
of regimes to which they are parties, as distinct from cases in which they might be 
individually affected. Such a contrast was characteristic of rules about standing to 
sue in public law systems of many States before the process of liberalization which 
has occurred over the past twenty years.75 It could be argued that in the context of 

72 See, e.g., K. Sachariew, “State Responsibility for Multilateral Treaty Violations: Identifying the 
‘Injured State’ and its Legal Status”, Netherlands International Law Review, vol. 35 (1988), p. 273; 
D.N. Hutchinson, “Solidanty and Breaches of Multilateral Treaties”, B.ZI.L., vol. 59 (1988), p. 151; 
J. Charney, “Third State Remedies in International Law”, Michigan Journal of International Law, 
Vol. I0 (1989), p. 57; Y Vadapalas, “L‘inti4r& pour agir en responsabiliti4 internationale”, Polish 
Yearbook of International Law, vol. 20 (1993), p. 17; J.A. Frowein, “Reactions by Not Directly 
Affected States to Breaches of Public International Law”, Recueil des cours, vol. 248 (1994AV), 
p. 349; B. Simma, “From Bilateralism to Community Interest in International Law”, Recueil des 
cours, vol. 250 (1994NI), p. 219; C. Annacker, “Part 2 of the International Law Commission’s Draft 
Articles on State Responsibility”, German Yearbook of International Law, vol. 37 (1994), p. 206; 
G. Pemn, “La determination de 1’Etat 16~6. Les regimes dissociables et les r6gimes indissociables”, in 
J. Makarczyk (ed.), Theory of Znternational Law at the Threshold of the 2Is‘ Century; Essays in 
Honour of Knysztof Skubiszewski (The Hague, Kluwer, 1996), p. 243; D.J. Bederman, “Article 40 (2) 
(e) & (0 of the I.L.C. Draft Articles on State Responsibility: Standing of Injured States under 
Customary International Law and Multilateral Treaties”, Proceedings of the A.S.Z.L., vol. 92 (1998), 
p. 291; K. Kawasaki, ”The ‘Injured State’ in the International Law of State Responsibility”, 
Hitotsubashi Journal of Law & Pohtics, vol. 28 (2000). p. 17; J. Crawford, “The Standing of States: A 
Critique of Article 40 of the 1.L.C.k Draft Articles on State Responsibility”, in M. Andenas (ed.), 
Judicial Review in International Perspective; Liber Amicorum for Lorn‘ Slynn of Hadley (The Hague, 
Khwer, ZOOO), vol. II, p. 23. 

See, e.g., Australian Law Reform Commission, Report 27, Standing in Public Interest Litigation 
(Canberra, Australian Government Publishing Service, 1985); for a comparative review, see F! van 
Dijk, Judicial Review of Governmental Action and the Requirement of an Interest to Sue (Alphen aan 

. Evolution of the articles during the second reading 

against this background that the second reading process was undertaken 
e four sessions of the I.L.C. from 1998 to 2001. It occurred as follows: 

In 1998, consideration of the general question of international crimes of 
States, plus review of Part One, Chapters I and I1 (articles [ 114 151) and 

73 Z.C.J. Reports 1966, p. 6. 74 1923, P.C.I.J., SeriesA, No. 1. 
75 

den Rijn, Sijthoff & Noordhoff, 1980); and for more recent developments see H.W.R. Wade & 
C.F. Forsyth, Administrative Law (8” edn.) (Oxford, Oxford University Press, 2000), ch. 20. 
Art. [40] (2) (e) (ii). 77 Art. [40] (2) (e) (iii). 78 Art. 1401 (2) (0. 
Barcelona Tractton, Light and Power Company, Limited, Second Phase, LCJ Reports 1970, p. 3. 
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the adoption by the Draft Committee of revised texts of articles 

In 1999, consideration of Part One, Chapters 111-V (articles [161-[35]) 
and the question of dispute settlement with respect to countermeasures; 
the Drafting Committee adopted revised texts of articles (12}-(27}? 

In 2000, consideration of Part Two (articles [36]-[53]); the Drafting Com- 
mittee adopted revised texts of articles (28}-{59}, completing the text 
as a whole.82 The Draft Articles of 2000 were not debated in plenary 
but were included, as aprovisional text, in the I.L.C.’s Report in order to 
allow a further opportunity for comment.83 

In 2001, reconsideration of the entire text in light of comments of govern- 
ments; a decision on the questions of the form of the articles and on dis- 
pute settlement, leading to the deletion of former Part [Three]; the 
adoption of the final text of the articles as a whole with commentaries. 

During this process, the I.L.C. had the advantage of detailedcomments by govern- 
m e n t ~ , ~ ~  including further comments annually in the Sixth Committeeg5 and a final 
round of written comments in 2000, based on the complete provisional text adopted 
by the Drafting Committee in that year,86 as well as by a study group of the Interna- 
tional Law Asso~iat ion.~~ The comments made by governments and others on the 

{1}-{11}.80 

80 

81 

82 

83 
84 

85 

86 

87 

See Crawford, First Report, A/CN.4/490 & Adds. 1-7 (1998). For a summary of the 1.L.C. debate and 
conclusions see I.L.C. Report. . .1998, A/53/10, paras. 241-331. References to the articles 
provisionally adopted by the Drafting Committee in the period 1998-2000 will be shown as follows: 
article (431. 
See Crawford, Second Report, A/CN.4/498 &Adds. 1-4 (1999). For a summary of the I.L.C. debate 
and conclusions see I.L.C. Report.. .1999, A/54/10, paras. 64-453. 
For the statement of the Chairman of the Drafting Committee, Mr. Giorgio Gaja, see 
AlCN.4lSR.2662. For a review of the progress made during the 2000 session see J. Crawford, 
P. Bodeau & J. Peel, “The LL.C.’s Draft Articles on State Responsibility: Toward Completion of a 
Second Reading”, A.J.I.L., vol. 94 (ZOOO), p. 660. 
See I.L.C. Report.. .2000, A/55/10, pp. 124-140. 
See Yearbook.. ,1980, vol. I1 (Part I), A/CN.4/328 & Adds. 1-4; Yearbook.. ,1981, vol. I1 (Part 1). 
NCN.41342 &Adds. 1-4; Yearbook.. ,1982, vol. I1 (Part I), A/CN.4/351 & Adds. 1-3; 
Yearbook.. .1983, vol. II (Part I), NCN.41362; and Yearbook.. .1988, vol. I1 (Part l), AKN.41414. 
Subsequently, the General Assembly invited comments on the Draft Articles as a whole (see 
Comments and Observations of Governments, A/CN.4/488 & Adds. 1-3, A/CN.4/492). Many 
Governments also commented on the evolution of particular Draft Articles in the course of the debate 
in the Sixth Committee on the work of the Commission: see A/CN.4/496 (1998), A/CN.4/504 (1999). 
See the topical summary of the discussion held in the Sixth Committee during the fifty-fourth session 
of the General Assembly, prepared by the Secretariat (A/CN.4/513, section A). 
See “State Responsibility: Comments and Observations Received from Governments” (A/CN.4/5 15 & 
Add. 1). References to “Coinments and Observations. . . ” are to the excerpts from the written 
comments of Governments under the relevant article. 
The Study Group’s first report was submitted on 8 June 2000 for text see hrtp:/hww.ila-hq.org. The 
Study Group consists of Peter Malanczuk (Netherlands, chair and convener), Koorosh Ameli (Islamic 
Republic of Iran), David Caron (United States), Pierre-Marie Dupuy (France), Malgosia Fitzmaurice 
(United Kingdom), Vera Gowlland-Debbas (Switzerland), Werner Meng (Germany), Shinya Murase 
(Japan), Marina Spinedi (Italy), Guido Soares (Brazil), Zhaojie Li (China) and Tiyanjana Maluwa 
(Malawi). 
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sional text suggested that, overall, its basic structure and most of its individual 
ns were acceptable. This included many of the articles first proposed and 
in 2000. For example, the distinction between the secondary obligations 

STRUCTURE A N D  C O N T E N T  OF P A R T  O N E  

larly the case with Chapter I three of its four articles, the core of the Ago 
, were retained essentially unchanged. 

e, but of Ago’s original five Chapters, Chapter 111, dealing with the breach of 

“ . . . draft article 19 would be put to one side for the time being while the 
Commission proceeded to consider other aspects of Part 1; (b) consider- 
ation should be given to whether the systematic development in the draft 
articles of key notions such as obligations (erga omnes), peremptory norms 
Gus cogens) and a possible category of the most serious breaches of in- 
ternational obligation could be sufficient to resolve the issues raised by 
article 19 . . , ”92 

88 The following first reading articles have been omitted altogether or have no direct equivalent on 
secondreading: articles 121, [ll], [13],[18 (3)-(5)], 1191, [20], [21], 1261 and [51]. See Appendix 1 

Bodeau, “Second Reading of the Draft Articles on State Responsibllity: A Progress Report”, Znr. Law 
Forum, vol. 1 (1999), p. 44; J. Crawford & P. Bodeau, “Second Reading of the I.L.C. Draft Articles on 
State Responsibility: Further Progress”, Inr. Law Forum, vol. 2 (2000), p. 45, and see generally the 
symposium in E.J.Z.L., vol. 10 (1999). p. 339. 
This is a significant proviso. Attendance dunng meetings fluctuates unpredictably, and the official 
record of attendance is not a good guide as to who is present at a given moment. 
I.L.C. Report.. .1998, A/53/10, para. 331. 

91 

92 
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Thus the issue remained to be dealt with in the context of the second reading of 
Part Two. 

(2) S T R U C T U R E  A N D  C O N T E N T  OF PART TWO 

During its 52nd session in 2000, the I.L.C. dealt successively with the different 
aspects of Part -0, leading to a substantial restruct~ring.’~ In addition to Part 
Two, retitled “The content of state responsibility”, two new Parts were con- 
structed: one dealing with the implementation of State responsibility (including 
co~ntermeasures),~~ and one containing general provisions (Part Four). Thus the 
former Part Two was limited to dealing with the immediate legal consequences 
of an internationally wrongful act in the field of responsibility. In consequence 
the Chapter on countermeasures was moved to the Part dealing with invocation of 
responsibility, leaving Part Two with three Chapters. 

(a) 

On the commission of an internationally wrongful act certain consequences flow 
as a matter of law: the general principles involved are the subject of Chapter I of 
Part Two. Under the guidance of Arangio-Ruiz, the I.L.C. had come to the view 
that these consequences fell into two categories: (a) cessation and non-repetition 
and (b) reparation. Cessation was required in respect of any continuing breach 
of a subsisting obligation. This construction of the secondary consequences was 
generally endorsed in the comments of governments. Giving effectively equal 
weight to the two consequences produced a more balanced regime, one attentive 
to the real concerns of governments in most disputes about responsibility, where 
reparation is usually not the only issue and may not be an issue at all. 

Thus the basic principles included in Chapter I, despite some reordering from the 
first reading, were largely uncontroversial. The responsible State is under a duty to 
continue to perform the obligation breached (article 29) and to cease the wrongful 
act (article 30). That State is also under an obligation to make full reparation for 
the injury caused, whether material or moral, by its wrongful conduct (article 31). 
It may not plead its internal law as an excuse for failure to comply with these 
obligations (article 32). 

Two significant controversies arose, however, with respect to Chapter I. These 
concerned, first, the definition of “damage” for the purposes of reparation and, 
secondly, the concept of assurances and guarantees of non-repetition. 

Chapter I: General principles of cessation and reparation 

93 

94 

See Crawford, Third Report, NCN.41507 & Adds. 1-4, and for a full summary of the debate, see 
I.L.C. Report. . .2000, A/55/10, ch. IV. 
This was originally numbered Part ’ h o  bis in the 2000 articles; with the deletion of former Part 
Three on settlement of disputes, it was renumbered Part Three. 
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The definition of “damage ’’ 
e Draft Articles adopted on first reading did not contain a comprehensive def- 

ition of “damage”. The term was not used in Part One, nor was it expressed as 
general principle of reparation (article [42] (1)). It was however used 
[44] (compensation) and [45] (satisfaction). Reading those two articles 

one might have inferred that “economically assessable damage” was cov- 
mpensation while non-economically assessable damage, in particular 
age, was covered by satisfaction, but that the injury suffered as a result 

ternationally wrongful act was not necessarily limited to these. Special 
Arangio-Ruiz had argued for a distinction between moral damage to 
and “moral damage to the State”, the latter an aspect of satisfaction, 
inction did not emerge either from the text or the commentaries on first 

In the present state of international law, it would be wrong to presume any 
ific definition of “injury” or “damage” which is applicable across the board. 
many treaties and other instruments which are the source of the primary 

tates do not seem to derogate from any general rule about injury or 
do not embody so many special provisions given effect by way of the 
rinciple. Rather each is tailored to meet the particular requirements 

n the field of environmental protection the most common term used 
ometimes it is used without qualification?6 sometimes it is qualified 

ases such as “~ignificant”~~ or even “irreversible”.98 Sometimes terms are 
rejudice to questions of liability or responsibility, but in ways which 

ate that the occurrence of damage is not a sufficient or even a necessary 
n~ib i l i ty .~~ Sometimes the general term “damage” is qualified by 

95 Arangio-Ruiz suggested that “moral damage” to the State is a legally distinct conception from moral 
damage to inmviduals withm the framework of human rights or diplomatic protection: see his Second 
Report, in Yearbook.. .1989, vol. IJ (Part One), p. 1, paras. 7-17. This may well be correct, but it 
hardly reduces the terminological confusion. 
As in Principle 21 of the Stockholm Declaration on the Human Environment of 16 June 1972, 
A/Conf.48/14/Rev.l, repeated as Principle 2 of the Rio Declaration on Environment and Development 
of 12 August 1992, A/Conf.l51/26(vol. I) and taken up in many other instruments. 
As in the Convention on the Law on Non-Navigational Uses of International Watercourses, 21 May 
1997, A/RES/51/229, art. 7 (“significant harm”). Cf. Convention on the Transboundary Effects of 
Industrial Accidents, Helsinki, 17 March 1992 (ENVWAR.54 and Add. 1, U.N. registration no. 
36605), art. 1 (d) (“ ‘Transboundary effects’ means serious effects.. . ”); Convention on Environmental 
Impact Assessment in a Transboundary Context, Espoo, 25 February 1991 (E.ECE.1250, U.N. 
registration no. 34208), art. 2 (1) (“significant adverse transboundary environmental impact”); 
Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of 
Victims of International Armed Conflicts (Protocol I), 8 June 1977, U.N.ZS., vol. 1125, p. 3, art. 35 
(3) (“widespread, long-term and severe damage to the natural environment”), cf. also art. 55 (1). 
World Charter for Nature, G.A. Res. 37/7 of 28 October 1982, para. 11 (a). 
E.g. Vienna Convention for the Protection of the Ozone Layer, 22 March 1985, U.N.T.S., vol. 1513, 
p. 293, art. 1 (2) (“Adverse effects”, defined as changes which have “significant deleterious effects” on 
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99 
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exclusions of particular heads of damages recoverable.100 In its brief discussion 
in the Nuclear Weapons advisory opinion, the International Court avoided any 
qualifying term whatever, using instead the vague verb “respect”.’” 

In the field of international trade law, different standards are used: for example 
article 3 (8) of the Dispute Settlement Understanding annexed to the Marrakesh 
Agreement of 1994 provides that: 

“In cases where there is an infringement of the obligations assumed un- 
der a covered agreement, the action is considered prima facie to constitute 
a case of nullification or impairment. This means that there is normally a 
presumption that a breach of the rules has an adverse impact on other Mem- 
bers parties to that covered agreement, and in such cases, it shall be up 
to the Member against whom the complaint has been brought to rebut the 
charge.” 

This reflects long-established jurisprudence under the G.A.T.T.N.T.O. system. 
Indeed there appears to be no case so far in which the presumption has been 
rebutted. As the panel in the United States - Supe&nd case, said. . . 

“A demonstration that a measure inconsistent with [a provision of a cov- 
ered agreement] has no or insignificant effects would therefore. . . not be 
a sufficient demonstration that the benefits accruing under that provision 
had not been nullified or impaired even if such a rebuttal were in principle 
permitted.”102 

There was thus a case for leaving the general term undefined, as had been done 
on first reading. However, there was a demand for some definition within the I.L.C., 
and not without reason: in particular the treatment of moral damage in article 45 
was not very clear. Accordingly in 2000 the Drafting Committee introduced into 
the article dealing with the general obligation of reparation a definition of “injury” 
in the following terms: “Injury consists of any damage, whether material or moral, 
arising in consequence of the internationally wrongful act of a State.” This was 
done in an attempt to provide some clarification, but in the light of comments 
received, it was problematic in a number of ways. 

First, it defined “injury”, i.e. the legal wrong done to another arising from a 
breach of an obligation, as “consisting” of damage. But it is surely an error to 
say that “injury”, i.e. the legal wrong done to another arising from a breach of 
an obligation, “consists” of damage. In some cases damage may be the gist of 
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e injury, in others not; in still others there may be loss without any legal wrong 
num sine injuria). This implies the need for an inclusive definition of damage. 
condly, in different legal traditions the notion of “moral damage” is differently 
ived. In some systems it covers emotional or other non-material loss suffered 

individuals; in some, “moral damage” may extend to various forms of legal 
ury, e.g., to reputation, or the affront associated with the mere fact of a breach. 
ere are difficulties in using a term drawn from internal law which has arguably 
t developed autonomously in international law. On the other hand, the term 

moral damage” is used, and so long as the kinds of non-material loss which may 
compensable are not forced into any single theory of moral damage, it seemed 

propriate to refer to it. 
Thirdly, the phrase “arising in consequence of” in paragraph 2 stood in apparent 

and unintended contrast with “caused by” in paragraph 1. The I.L.C. had already 
taken the view that no single verbal test for remoteness of damage should be 
included in the text, whether by use of the term “direct” or “foreseeable” or by 
reference to the theory of an “unbroken causal link”.’03 As with national law, it 
seems likely that different tests for remoteness may be appropriate for different 
obligations or in different contexts, having regard to the interests sought to be 

tected by the primary rule. Hence it was decided to use only the term “caused”, 
d to cover the point in the commentary. But it was confusing in the same article 
use another phrase which might imply that consequential losses are invariably 

In the event the I.L.C. concluded that the different and sometimes conflicting 
ses of the notions of “injury” and “damage” in different legal traditions required 

an inclusive approach to the term “injury”, one which could be broadly construed 
so as to take into account various forms of reparation provided for under the Part 

. Paragraph 2 was therefore amended to read: “Injury includes any damage, 
material or moral, caused by the internationally wrongful act of a State” 
is added). This arguably does little more than paper over some difficult 

ues: on the other hand, it may be that all the Articles can do is to use general 
ms in a broad and flexible way, while maintaining internal consi~tency.’~~ 

covered by reparation. 

Assurances and guarantees of non-repetition 
first reading text of the articles, assurances and guarantees of non-repetition 
included amongst the forms of reparation which the injured State was en- 

ed to demand from the responsible State, by way of remedying the damage 
sed by the breach (article [46]). But, as Arangio-Ruiz noted, the classification 

100 

101 
102 

- 
of assurances and guarantees is not ~traightforward.”~ His valuable emphasis on 
cessation in Part Two gave rise to further questions as to their placement. 

E.g. Convention on Civil Liability for Damage resulting from Activities Dangerous to the 
Environment, Lugano, 21 June 1993, I.L.M., vol. 32 (1993). p. 1228, art. 7 (c), limiting compensation 
in certain cases to costs of reinstatement. 
I.C.J. Reports 1996, p. 226, at p. 242, para. 29. 
17 June 1987, B.I.S.D. 3491136, para. 5.1.9, approved and applied by the Appellate Body in the 
European Communities -Regime for  the Importation, Sale and Dzstribution of Bananas, Report of the 
Appellate Body, 9 September 1997, WT/DS27/AB/R, paras. 252-253. 

103 See Crawford, Third Report, A/CN.4/507, paras. 27-29,31-37. 
104 Cf. the conclusion of the Arbitral Tnbunal in the Rainbow Warrior (New Zealand’France), R.I.A.A., 

vol. X X ,  p. 217 (1990), pp. 266-267, paras 107-1 10. 
105 Arangio-Ruiz, Second Report, Yearbook.. .1989, vol. I1 (Part One), pp. 42-44. paras. 148-153. 
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On second reading, the I.L.C. took the view that assurances 
non-repetition should be considered more like cessation than 
definition they concern the future rather than the past. Indeed th 
possible repetition in respect of some different case or cases than 
given rise to the dispute, i.e. where some further breach is reaso 
They are unrelated to the concept of continuing wrongful acts. Like 
are relevant only if the obligation in question is a subsisting one.lo6 
rather protean character of satisfaction, they could amount to a form of 
in certain cases, but it is surely more appropriate conceptually to associ 
with cessation, since their focus is on the future, and on the repair of the continu 
relationship ruptured by the internationally wrongful act.lo7 For these reasons, 
provisional text adopted in 2000 dealt with assurances and guar 
repetition alongside cessation. Article (30) (b) provided that the responsible St 
was “under an obligation. . . to offer appropriate assurances and guarantees 
non-repetition, if circumstances so require”. 

At the same time the issue of assurances and gu 
the International Court in the LaGrand case.lo8 That 
consular notification contrary to article 36 of the Vienna Convention on Consul 
Relations of 1963.1°9 The United States accepted that there had been a breach, 
and apologized. It also took significant steps to ensure that the breach would 
not recur. Nonetheless Germany sought both general and specific assurances and 
guarantees as to the means of future compliance with the Convention. The United 
States argued that to give such assurances or guarantees went beyond the scope 
of the obligations in the Convention and that the Court lacked jurisdiction to 
require them. In any event, it argued, formal assurances and guarantees should 
not be required in the circumstances. According to the United States, Germany’s 
entitlement to a remedy did not extend beyond an apology, which it had given, 

The Court upheld its jurisdiction on this point, relying on the Chorzdw principle 
that jurisdiction over the breach of an obligation extends to any remedy sought in 
respect of the breach: 

The Court noted that a United States apology was insufficient in any case in 
a foreign national had, as here, been “subjected to prolonged detention or 

nced to severe penalties” following a failure of consular notification.”’ But 

“ . . . if the United States, notwithstanding its commitment. . . should fail in 
its obligation of consular notification to the detriment of German nationals, 
an apology would not suffice in cases where the individuals concerned have 
been subjected to prolonged detention or convicted and sentenced to severe 
penalties. In the case of such a conviction and sentence, it would be incum- 
bent upon the United States to allow the review and reconsideration of the 
conviction and sentence by taking account of the violation of the rights set 
forth in the Convention.”’ l3 

cance for the role of assurances and guarantees of non-repetition in the arti- 
ome members stressed that the Court had taken no clear position even on the 

ad simply taken note of the measures taken by the United States which in 

udgment provided support for the retention of article {30} (b). Others 
Court had implicitly remained within the framework of reparation, 

“a dispute regarding the appropriate remedies for the violation of the Con- 
vention alleged by Germany is a dispute that arises out of the interpretation 
or application of the Convention and thus is within the Court’s jurisdiction. 
Where jurisdiction exists over a dispute on a particular matter, no separate 
basis for jurisdiction is required by the Court to consider the remedies a 
party has requested for the breach of the obligation. Consequently, the Court 

106 In the Rainbow Warrior case, for example, once the Tribunal had held that the obligation to detain the 
two French agents on the island of Hao had expired by effluxion of time, assurances as to future 
conduct would have been completely irrelevant. See R.Z.A.A., vol. XX, p. 217 (1990). at p. 266, para. 
105. 

107 See Crawford, Third Report, A/CN.4/507, para. 57; Fourth Report, A/CN.4/517, para. 32. 
108 LaGrand (Germany v. United States ofAmerica), Merits, judgment of 27 June 2001. 
109 U.N.TS., vol. 596, p. 261. 

Court’s decision in the LaGrand case was not the only basis on which to de- 

pted in 2000 on the ground that it is drafted with flexibility and reflects a useful 

10 LuGrand, Merits, judgment of 27 June 2001, para. 48, citing Factory at Chorzbw, Jurisdiction, 1927, 
P.C.I.J., SeriesA, No. 9, p. 22. 

11 LoGrand, Merits, judgment of 27 June 2001, para. 123. 
12 Ibid., para. 124; see also the dispositif, para. 128 (6). 
13 Ibid., para. 125. See also ibid., para. 127, and the dispositif, para. 128 (7). 
14 The use of the verb “satisfaire” in the French text of para. 124 of the judgment hardly decides the 

point, and anyway the English text is studiously neutral (“the commitment expressed by the United 
States. . .must be regarded as meeting Germany’s request for a general assurance of non-repetition”). 



policy. In particular the words “if circumstances so require” indicate that ass 
ances and guarantees are not a necessary part of the legal consequences of 

including the nature of the obligation and of the breach. Assurances and guarant 
are likely to be appropriate only where there is a real risk of repetition caus 
injury to a requesting State or others on whose behalf it is acting. But in such c 
assurances and guarantees may be a valuable part of the restoration of the legal 
relationship affected by the breach. 

ation”. It goes on to refer in general terms to the interest rate and mode of 

“Interest runs from the date when the principal sum should have been paid 
until the date the obligation to pay is f~lfilled.”“~ 

e is no specific mention of compound interest, which could be covered, how- 

entary refers to the current controversy about whether or in what circum- (b)  
Chapter I1 of Part l k o  goes on to elaborate the forms which reparation by the 
responsible State may take. In particular it refers, as did the Draft Articles on f i s t  

the primary form of reparation, subject to certain limited exceptions. If restitu 
is materially impossible or would involve a burden out of all proportion to 
benefit deriving from restitution instead of compensation, there is no obligatio 
make restitution.Il5 But if restitution is unavailable or insufficient to ensure fu 

injury results which cannot be made good by either restitution or compen 
the responsible State is under an obligation to give satisfaction for the 
ca~sed.’’~ 

Chapter 11: The forms of reparation 
ces an award of compound interest may be justified.120 

Chapter I l l :  Serious breaches of peremptory norms 

already noted, the most controversial issues raised by the first reading text were 
category of “international crimes” in article [ 191 and the consequences attach- 
to that category in articles [40] (3) and [51]-[53].’21 Following the I.L.C.’s 

interest. . . ”. The commentary to the 
ent given to the issue in Arangio-Ruiz’s An important addition to this Chapter is an article dealing with interest. 

determination of reparation, of the 
ssion of the injured State or any person 

d, Third Report, NCN.41507, Add. 1, 

st those responsible for the conduct which led to the 

s mark a movement away from substantial as distinct 
hy”, in J.J.H. Weiler, 
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nal Court in articulating the concept of obligations erga omnes in 1970 

for serious breaches of international law. Other States (e.g. Austria, 
countries, the Netherlands, Slovakia, Spain’23) were supportive of the retention 
the Chapter, in some cases, strongly so. 

In 2000 the I.L.C. returned to these questions, seeking to address the issu 
by reference to the notion of “serious breaches of obligations to the in 

y adopted thus reads: 

his Chapter applies to the international responsibility which is entailed 
y a serious breach by a State of an obligation arising under a peremptory 
orm of general international law.” 

e notion of peremptory norms is included in the two Vienna Conventions 
e Law of TreatieslZ6 and is now widely accepted. In certain circumstances 

ght be minor breaches of obligations arising under peremptory norms 
ould not be the concern of Chapter III. Only serious breaches, i.e. those 

the obligation” imposed by a peremptory norm are covered; only such 
s entail the additional consequences set out in article 41. The I.L.C. did 

al matter. Part One now proceeds on the basis that internationally wrongful 
a State form a single category and that the criteria for such acts (in par- 
he criteria for attribution and the circumstances precluding wrongfulness) 

, without reference to any distinction between “delictual” and “crimi- 
sibility. A further consequence of this change is that the old notion of 

used for both. 
This “depenalization” of State responsibility was generally welcomed, 

in accord with the comments of governments, shows yet again the unwillingne 
to introduce into the field of State responsibility anything punitive in character. 

On the relation between peremptory norms and obligations to the international community as a whole 
see M. Ragazzi, The Concept of International Obligations Erga Omnes (Oxford, Clarendon Press, 
1997), esp. ch. 10. 
Vienna Convention on the Law of Treaties, 23 May 1969, U.N.T.S., vol. 1155, p. 331, art. 53; Vienna 
Convention on the Law of Treaties between States and International Organizations or between 
International Organizations, 21 March 1986, A/CONF.129/15; Z.L.M., vol. 25 (1986), p. 543, art. 53. 
See, however, commentary to art. 40, paras. (3)-(6). 
Questions of the individual responsibility (whether civil or criminal) of State officials are reserved by 
art. 58. These are treated as dlstinct from State responsibility. 
See arts. 26 (2) (a), 30.46.51 (1) (d). 

munitY as a whole in article I41 1 (1 1. It was suggested that the concept ofoblig to the international community as a whole was too general and that some 

124 See articles I411 and (42). provisionally adopted in 2000. See further Crawford, Third Report, 
A/CN.4/507, Add. 4, paras. 407-41 1; for the text of the proposal, ibid., para. 412. 130 See arts. 41,49,54 (1) & (2). 



In focusing on serious breaches, Part Two, Chapter I1 seeks to embody the 
ues underlying former article [ 191, while avoiding the problematic terminology 
“crimes”. 

Chapter 111 of Part Two is thus a framework for the progressive develo 
within a narrow compass, of a concept which ought to be broadly acceptable. 
one hand it does not call into question established understandings of the condi 
for State responsibility as contained in Part One. On the other hand, it recog 
that there can be egregious breaches of fundamental obligations which require 
response by all States. As to such responses, the obligations imposed by 
41 are not demanding, though they are by no means trivial. The most imp 
that of non-recognition, already reflects general international law. 131 Genoc 
aggression, apartheid and forcible denial of self-determination, for example, 
of which are generally accepted as prohibited by peremptory norms of gene 
international law, constitute wrongs which “shock the conscience of mankind”. 
It is surely appropriate to reflect this in terms of the consequences attached 
breach. No doubt it is true that other breaches of international law may have 
consequences, depending on the circumstances. The notion of serious brea 
Peremptory norms is without prejudice to this possibility, and to that extent 
consequences referred to in article 41 are indicative and non-exclusive. 

Definition of “injured” and other States entitled to invoke responsibility 

ese reasons article [40] was completely reformulated, leading to two new 
es. One (article 42) defines in considerably narrower and more precise terms 
oncept of the injured State, drawing in phcu la r  on the analogy of article 60 
f the Vienna Convention on the Law of Treaties.133 The second (article 48) 
with the invocation of responsibility in the collective interest, in particular in 

of obligations owed to the international community as a whole, thus giving 
0 the Court’s dictum in the Barcelona Traction case. 
e articles haw an essential distinction for the purposes of State respon- 
between breaches of bilateral and multilateral obligations, in particular, 
ns to the international community as a whole. The former category covers 
h of an obligation owed to a State individually. Also treated as injured are 
ich are affected by the breach of a multilateral obligation either because 
specially affe~ted”’3~ or because the obligation is integral in character, 
a breach ‘‘affects the enjoyment of the rights or the performance of the 

of all the States concerned”.’35 Article 42 specifies the category of 
tat&’ in this narrower sense. 

m e  contrast is with the ‘‘other States” entitled to invoke responsibility, specified 

‘6hy State other than an injured State is entitled to invoke the responsibility 
of another State in accordance with paragraph 2 if: 

the obligation breached is owed to a group of States including 
that State, and is established for the protection Of a collective 
interest of the group; 

the obligation breached is owed to the international community 
as a whole.” 

(3) THE I N V O C A T I O N  OF RESPONSIBILITY: 

The deficiencies of article [40], the initial definition 0f‘‘injured State” and the hinge 
on which the whole of former part TWO operated, have already been discussed. 
The key to remedying these lay in a distinction between, on the one hand, the 
i ~ ~ e d i a t e  legal consequences Of an internationally wrongful act (cessation and 
reparation) and, on the other hand, the invocation of that responsibility by other 

Further, since more than one State could invoke responsibility, and since the fight 
to invoke responsibility was not necessarily co-extensive with being the victim 

Other States - as had been done on first reading - but of the obligations of the 
responsible State. It was only in dealing with the question of invocation that it 
b ~ a m e  necessary to identify the State or States entitled to invoke responsibility. 
Here a further distinction had to be drawn, in place of the undifferentiated listing 
Of States as “injured” in article 1401. 

(a) 
P A R T  THREE, C H A P T E R  I 

(b) 

States. The first issue was the subject of Part Two; the second of a new part Thee. 33 Art. 60 (2) provides as follows: 

“A material breach of a multilateral treaty by one Of the parties entitles: 

(a) the other parties by unanimous agreement to suspend the operation of 
the treaty in whole or in part or to terminate it either: 

(i) in the relations between themselves and the defaulting S@t% Or 

(ii) as between all the parties; 

a p w  specially affected by the breach to invoke it as a ground for suspending 
the operation of the treaty in whole or in part in the relations between 
itself and the defaulting State; 

any party other than the defaulting State to invoke the breach as a ground 
for suspending the operation of the treaty in whole or in Part with respect to 
itself if the treaty is of such a character that a material breach of its 
provisions by one party radically changes the position Of every PMY With 
respect to the f a h e r  performance of its obligations under the treaty”. 

of the breach, it was desirable to express Part Two in terms not of the rights of 

@) 

(c) 
131 See lRga1 Consequencesfor States of the Continued Presence of South Africa in Namibia (south West 

Africa) notwithtandw securrry Comcil Resolution 276 (1970), I.C.J. Reports 1971, p. 16, at p, 54, 
para. 118; p. 56, para. 126. 

Reports, 1951, p. 15, at p. 23. 
132 Resewations to the ~O~ventiOn on the Prevention and Punishment of the Crime of Genocide, 1.c. J. 

134 m. 42 @) (i). 135 Aa. 42 (b) (ii). 
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Article 48 recognizes that other States, by virtue of their participation in a multi- 
lateral regime or as a consequence of their membership of the international com- 
munity, have a legal interest in the performance of certain multilateral obligations. 

Despite the general endorsement of the distinction between injured and 
States, several criticisms wereraised. First, as to the formulation of “injured St 
a number of governments had suggested that the phrase “the international comm 
nity as a whole” should read “the international community of States as a whole”.13 
They pointed in particular to the definition of peremptory norms in article 53 
the two Vienna Conventions of 1969 and 1986, which uses that phrase in terms 
the recognition of certain norms as having a peremptory character. 

The I.L.C. considered these views but in the end rejected them in favour of 
phrase “international community as a whole”.137 The term “international c 
nity” is used in numerous international instruments and is more approp 
the present context, being more inclusive. For example, the phrase “internati 
community as a whole” was used in the preamble of the International Conve 
for the Suppression of the Financing of Terrorism, adopted by the Genera 
sembly in 1999.138 The I.L.C. itself has never used the phrase “international com- 
munity of States as a whole”.’39 Likewise, the International Court used the phrase 
“international community as a whole” in the Barcelona Traction case.14o The for- 
mulation does not imply that there is a legal person, the international community.’41 

t it does suggest that, especially these days, the international community is a 
ore inclusive one. 

e 1.L.c.’~ formulation implies that there is a single international community 
ch all States belong, as it were, ex oficio, but that this is no longer lim- 
States (if it ever was). States remain central to the process of international 

aking, the establishment of international obligations, and especially those 
peremptory character. It is this pre-eminence which article 53 of the Vienna 

ntion intended to stress, and not to assert the existence of an international 
nity consisting exclusively of States. The international community includes 

ties in addition to States, for example, the United Nations, the European Com- 
ties, the International Committee of the Red Cross. Clearly there are other 

or entities besides States towards whom obligations may exist and who 
oke responsibility for breaches of those 0b1igations.l~~ 

second question concerned whether the parties to an “integral” obligation 
d automatically be regarded as “injured” by its breach, or whether the provi- 
for other States in respect of obligations in the common or general interest 
ot adequate to cope with this case. Sub-paragraph (b) (ii), dealing with 

of “integral” obligations, treated all other States parties as injured. Some 
ticisms on this point were due to a misunderstanding of the concept of 
¶ obligations, a concept developed by Fitzmaurice. It has sometimes been 

136 

137 
138 

139 

140 

141 

The suggestion was made, e.g., by France, Mexico, Slovakia and the United Kingdom, not only in 
relation to article (43) but also articles (261, (34),[41]. See Appendix to Crawford, Fourth Report, 
A/CN.4/L. 517, note to article 26. 
See commentary to art. 25, para. (18) for the justification of this decision. 
A/RES/54/109,9 December 1999, preambular para. 9. See also Convention on the Prevention and 
Punishment of Crimes against Internationally Protected Persons, including Diplomatic Agents, 14 
December 1973, U.N.T.S., vol. 1035, p. 167, preambular para. 3; International Convention against the 
Taking of Hostages, 17 December 1979, U.N.T.S., vol. 1316, p. 205, preambularpara. 4; Convention 
for the Suppression of Unlawful Acts against the Safety of Maritime Navigation, Rome, 10 March 
1988, I.M.O. Document SUA/CON/15; I.L.M., vol. 27 (1988), p. 665, preambular para. 5; Convention 
on the Safety of United Nations and Associated Personnel, 9 December 1994, AIRES/49/59, 
preambular para. 3; International Convention for the Suppression of Terrorist Bombings, 15 December 
1997, A/RES/52/164, preambular para. 10; Rome Statute of the International Criminal Court, 17 July 
1998, A/CONF.183/9, preambular para. 9. 
The Commission’s version of what became art. 53 of the Vienna Convention on the Law of Treaties 
(art. 50) made no reference to the “international community” at alI. The phrase emerged from the 
Drafting Committee at the Vienna Conference (Oflcial Records of the Vienna Conference, First 
Session, SO* meeting) after a FinnishlGreeMSpanish proposal referring to the “international 
community as a whole”: ibid., 5Znd meeting. See also the explanation of the amendment proposed by 
the United States of America, ibid.; in general see I. Sinclair, The Vienna Convention on the Law of 
Treaties (Manchester, Manchester University Press, I973), pp. 125-127. The I.L.C.’s Draft Statute for 
an International Criminal Court, of 1994, referred to “the most serious crimes of concern to the 
international community as a whole”: Yearbook. . .1994, vol. I1 (Part Two), p. 27, language now 
embodied in art. 5 of the Rome Statute of the International Criminal Court, 17 July 1998, 
A/CONF. 183/9. 
Barcelona Traction, Light and Power Company, Limited, Second Phase, I.C.J. Reports 1970, p. 3, at 
p. 32, para. 33. 
Cf. Judge Fitzmaurice (dissenting) in the Namibia (South West Africa) advisory opinion: I.C.J. 
Reports 1971, p. 16, at p. 241, para. 33. 

to cover non-synallagmatic obligations in the general interest (e.g. human 
s obligations).143 But the conception adopted in the articles is intended as 

a much narrower one: it concerns obligations which operate in an all-or-nothing 
fashion, such that each State’s continued performance of the obligation is in effect 
conditioned upon performance by each other party. Under article 60 (2) (c) of 
the Vienna Convention on the Law of Treaties, the material breach of an integral 
obligation entitles any other party unilaterally to suspend the performance of the 
treaty not merely vis-h-vis the State in breach but vis-h-vis all States.lM A breach 
of such an obligation threatens the treaty structure as a whoIe; performance of the 
treaty is considered interdependent. Fortunately this is not true of human rights 
treaties: one State cannot disregard its own human rights obligations on account of 
another State’s breach. Human rights obligations are incremental. Human rights 
treaties do not operate in an all-or-nothing way. By contrast some treaty obliga- 
tions require complete collective restraint if they are to work at all, as with the 
central obligations of States parties to the Outer Space Treaty or the Antarctic 
Treaty. 

142 Cf. Reparation for Injuries Suffered in the Service of the United Nations, I.C.J. Reports 1949, p. 174. 
143 See, e.g., K. Sachariew, “State Responsibility for Multilateral Treaty Violations: Identifying the 

‘Injured State’ and its Legal Status”, Netherlands International Law Review, vol. 35 (1988), p. 273 at 
p. 281. 

144 According to art. 60 (2) (c) of the Vienna Convention on the Law of Treaties, 23 May 1969, U.N.T.S., 
vol. 1155, p. 331, these concern cases where “the treaty is of such a character that a material breach of 
its provisions by one party radically changes the position of every party with respect to the further 
performance of its obligations under the treaty”. 
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The version of sub-paragraph (b) (ii) adopted in 2000 provided that a State was 
injured if the obligation breached by the responsible State was owed to. . . 

“a group of States including that State, or the international community as a 
whole, and the breach of the obligation. . . is of such a character as to affect 
the enjoyment of the rights or the performance of the obligations of all the 
States concerned.”145 

It was felt, however, that this provision was too vague: moreover, the issue was 
sufficiently dealt with by the reference to obligations “established for the protection 
of a collective interest”. According to this view, an integral obligation is simply 
a special form of obligation in the collective interest, and does not relate to the 
concept of legal injury. 

On balance, the I.L.C. considered that there was merit in retaining sub-paragraph 
(b) (ii) and thereby maintaining the parallelism with article 60 of the Vienna 
Convention. Although the category may be narrow it is an important one. Moreover, 
it has as much relevance for State responsibility as it has for treaty suspension. 
The other parties to an integral obligation which has been breached may have no 
interest in its suspension and should be able to insist, vis-Ci-vis the responsible State, 
on cessation and restitution. It was decided to retain the concept but to narrow the 
definition of ‘integral’ obligations. Article 42 (b) (ii) accordingly provides that a 
State may consider itself to be an injured State within the meaning of the articles if 
the obligation “is owed to a group of States including that State, or the international 
community as a whole”, and the breach of the obligation. . . 

“is of such a character as radically to change the position of all the other 
States to which the obligation is owed with respect to the future performance 
of the obligation.” 

Although Governments generally accepted the principle of invocation of re- 
sponsibility by States other than the injured State, a number of questions were 
raised as to the formulation and intended function of the article. One concern was 
with the meaning of invocation itself, which was not expressly defined. It often 
happens that third States, not themselves party to a dispute, may informally ex- 
press concerns or take positions in relation to an apparent breach of international 
law by another State. Were such States to be considered as invoking responsibility 
merely by expressing concern? The answer is no, and the commentary makes this 

Even on the basis of a narrow conception of “invocation”, concern was ex- 
pressed as to the potential width of “the protection of a collective interest”. Which 
international obligations are not in some sense “established for the protection of a 
collective interest”? Treaties that approximate to the classical “bundle” of bilateral 

ciear.146 

145 Article (43) (b) (ii) of the 2000 d c l e s .  
146 Commentary to art. 42, para. (2). 
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obligations may at a deeper level be established for the protection of a collective 
interest. For example, diplomatic relations between two States pursuant to the 
Vienna Convention on Diplomatic Relations147 are generally regarded as bilateral 
in character, and “ordinary” breaches of that Convention vis-h-vis one State would 
not be considered as giving standing to other States parties to the Convention. 
But at some level of seriousness, a breach of the Convention could raise questions 
about the institution of diplomatic relations which would be of legitimate concern 
to third States.14* 

The I.L.C. sought to address this concern by adding the words “of the group” 
after the words “protection of a collective interest”. Article 48 (1) (a) speaks of 
the “collective interest of the group”. This does not exclude the possibility of a 
group of States undertaking an obligation which is in the common interest of a 
larger group or of the international community as a whole. For example, a group 
of States with rainforests may undertake an obligation for the protection and the 
preservation of the rainforests not only for their own benefit but also for the benefit 
of the international community at large. On the other hand, paragraph (1) (a) 
is limited to multilateral obligations which are established for the protection of 
a common interest as such. Unlike article [40] (2) (f), there is no requirement 
that the obligation be expressly stipulated to be in the collective interest.149 It is 
sufficient that this is established from the surrounding circumstances or, in the case 
of multilateral treaties, that it is clear from the object and purpose of the treaty in 
question. An example given in the commentary is the obligation of the mandatory 
under article 22 of the Covenant of the League of Nations.15* 

, 

(b) 
Part Two adopted on first reading appeared to conceive of all the consequences 
of an internationally wrongful act as arising automatically, by operation of law. 
On this assumption, it was necessary to define those consequences a priori and 
in terms which apparently allowed for no element of choice or response on the 
part of other States, or indeed on the part of the responsible State itself. This 
approach ignored the distinction - important in practice as well as theory - 
between the consequences that flow as a matter of law from the commission of an 
internationally wrongful act, and those further consequences which depend upon 

Election between the forms of reparation by an injured State 

147 Vienna Convention on DiplomaticRelations, 18 May 1961, U.N.ZS., vol. 500, p. 95. 
148 Cf. the comments of the International Court in United States Diplomatic and Consular Staff in Tehran, 

l,C,J. Reports 1980, p. 3, at pp. 42-43, para. 92. 
149 Art. [40] (2) (f) on first reading provided that the obligation in question must be “expressly stipulated 

in that treaty for the protection of the collective interests of the States parties thereto”. In fact, hardly 
any treaties expressly so stipulate, even if they are plainly established for the protection of a collective 
interest, See Crawford, Third Report, A/CN.4/507, para. 92. 

150 Commentary to art. 48, para. (7). The commentary notes that under this provision, Ethiopia and 
Liberia should be considered as entitled to invoke the responsibility of South Africa in circumstances 
such as those which arose in South-West Africa, Second Phase, Z.C.J. Reports, 1966, p. 6. The narrow 
approach taken by the “majority” in that case is thus disapproved. 
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the subsequent responses and views of the parties. These may range from a refusal 
to make reparation (leading to the possibility of countermeasures) to a waiver by 
the injured State (leading to the loss of the right to invoke responsibility). These 
issues also concern the implementation of responsibility and are thus included in 
Part Three. 

Chapter I of Part Three deals with the modalities of and limits upon invocation of 
responsibility by an injured State, including the right to elect the form of reparation. 
In general, an injured State is entitled to elect as between the available forms of 
reparation. Thus it may prefer compensation to the possibility of restitution, as 
Germany did in the Factory at Chorzdw case,151 or as Finland eventually chose to 
do in its settlement of the Passage through the Great Belt case.152 Or it may content 
itself with declaratory relief, generally or in relation to a particular aspect of its 
claim. In the first reading text, the right to elect as between the forms of reparation 
was not specified, though it was intended to be implied in the formula, “The injured 
State has the right”, beginning each of the articles on reparation. These articles 
are now expressed in terms of the obligation(s) of the responsible State. This was 
done so as to allow for cases where the same obligation is owed simultaneously 
to several, many or all States. But it also helps clarify the right of election that 
an injured State may have as between the forms of reparation. Moreover, it takes 
into account that the position of third States interested in (but not injured by) the 
breach may be affected by any valid election of one remedy rather than another 
by an injured State. On the other hand the right to elect is not unqualified this is 
recognized by the combination of the provisions on invocation (article 43 (2)) and 
on waiver (article 45 (a)). 

(c)  

The distinction between injured States and other States entitled to invoke respon- 
sibility has repercussions with respect to the relationship between the modes of 
reparation available to each.153 Where a State is the particular victim of a breach 
of a collective or community obligation, its position is assimilated to that of the 
injured State in a bilateral ~ 0 n t e x t . l ~ ~  A “specially affected State” or a State injured 
by virtue of the violation of an integral obligation is able to seek both cessation and 
reparation in all aspects, and can validly elect, so far as it is concerned to receive 

Forms of reparation available to injured and other States 

151 
152 

153 

154 

1927, IIC.I.J., Series A, No. 9, p. 21. 
Passage through the Great Belt (Finland v. Denmark), Provisional Measures, I.C.J. Reports 1991, 
p. 12; 1.C.J. Reports 1992, p. 348 (discontinuance following settlement). 
The Drafting Committee did not accept the Special Rapporteur’s terminology of “States having a legal 
interest” for the latter category, on the ground that injured States also have a legal interest, and also as 
a result of disagreements over the interpretation of key passages in the Barcelona Traction judgment. 
The two sets of States are not in all respects in the same legal position as the injured State in a bilateral 
context. The latter can waive the breach entirely, and may well be entitled to terminate the underlying 
legal relation; States particularly injured by breach of a multilateral obligation may not be able to do 
so, even though they can waive the consequences of the breach so far as they are concerned. 
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compensation rather than restitution. This may be relevant, for example, in cases 
where the breach has made future performance of no value to that State. Where 
a number of States are particularly injured by the breach no legal requirement of 
coordination or joint action is imposed on them, since each is by definition affected 
in terms of its own legal and factual situation and should be free to respond to the 
breach in its own right. 

The position of the broader class of States interested in the breach of a collective 
or community obligation is to some extent ancillary or secondary. These States 
have the right to call for cessation of the internationally wrongful act and for 
assurances and guarantees of non-repetition. They may also insist on compliance by 
the responsible State with the obligation of reparation under Chapter II of Part Two, 
though only in the interests of the injured State, i.e. the State primarily interested 
in the resolution of the dispute.*55 On the other hand there may be breaches of 
collective or community obligations where there is no injured State - for example 
where the primary victim is a human group or individual, or where there are no 
specific, identifiable victims at all (as may be the case with certain collective 
obligations in the environmental field, involving threat or injury to the global 
commons). Where the primary victim is a non-State, any State party to the relevant 
collective obligation has the right to invoke responsibility by seeking cessation, 
assurances and guarantees of non-repetition and, where appropriate, reparation in 
the interests of the injured person or entity. In the case of victimless breaches there 
is no injured State or particular beneficiary of the obligation breached in whose 
interest reparation can be sought. In such cases third States may be limited to 
seeking cessation and assurances or guarantees of non-repetition. 

(d) 

One topic not expressly dealt with in the Draft Articles adopted on first reading 
was responsibility relating to the same act or transaction but involving a plurality 
of States. This is a different problem from that raised by breach of multilateral 
obligations, though they overlap to some degree. The legal basis for asserting 
responsibility of each of the States involved might well be different, and even if it 
was the same, the obligation in question might be owed severally by each of the 
States responsible for the conduct to each of the States injured by it. 

In respect of both situations (the invocation of responsibility by several States 
and the invocation of responsibility against several States), the position under in- 
ternational law seems to be straightforward. Each State is responsible for its own 
conduct in respect of its own international obligations. Each injured State (in the 
sense of article 42) is entitled to claim against any responsible State in respect 
of the losses flowing from the act of that State. Such claims are subject to two 

Plurality of injured or responsible States 

155 Art.49 (2). 
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provisos. The injured State may not recover, by way of compensation, more than 
the damage it has suffered. Also, where there is more than one responsible State in 
respect of the same injury, questions of contribution may arise between them. In 
2000, two new articles were included in the revised text to cover the situations of 
a plurality of injured and responsible States, without prejudice to special regimes 
of joint and several liability as provided for in specific agreements.156 Despite 
their novelty, the two articles attracted general support and were retained without 
change. 

(e )  

Although State responsibility arises by operation of law on the commission of 
an internationally wrongful act, in practice it is necessary for any other injured 
State(s) to respond in order to seek cessation or reparation. Responses can take a 
variety of forms, from an unofficial and confidential reminder of the need to fulfil 
the obligation through formal protest, consultations, to some form of third-party 
settlement. The basic requirement is that the injured State draws the attention of 
the responsible State to the situation and calls upon it to take appropriate steps 
to cease the breach and offer redress. These requirements are expressed in a flex- 
ible manner in article 43: an injured State which invokes the responsibility of 
another State shall give notice of its claim to that State,157 and in doing so may 
specify the conduct that the responsible State should adopt in order to cease the 
wrongful act, if it is continuing, and the form reparation should take. The latter 
specifications do not bind the responsible State, which has only to comply with its 
obligations under Part Two. Nonetheless, it may be helpful to the responsible State 
to know what would satisfy the injured State in order to facilitate resolution of the 
dispute. 

If a State having protested at a breach is not satisfied by any response made by the 
responsible State, it is entitled to invoke the responsibility of that State by seeking 
such measures of cessation, reparation, etc., as are provided for in Part Two. While 
the Articles are not concerned with questions of the judicial admissibility of any 
claim pursued by the injured State before an international court or tribunal,158 
certain questions which would be classified as questions of admissibility before 
an international court are of a more fundamental character: they are conditions for 
invoking the responsibility of a State in the first place. The two most obvious cases 
are the requirements of nationality of claims and exhaustion of local remedies, dealt 
with in article 44. Both conditions are expressed in a general and flexible manner, 

Implementation of responsibility: other issues 

156 For a review of some of these, see Third Report, A/CN.4/507, Add. 2, paras. 268-276. 
157 Cf. Vienna Convention on the Law of Treaties, art. 65. Notice of the claim need not be in writing: it is 

sufficient that the responsible State is aware of the allegation and in a position to respond to it (e.g. by 
ceasing the breach and offering some appropriate form of reparation). 

158 For example, the principle in Monetary Gold Removedfrom Rome in 1943, I.C.J. Reports 1954, p. 19. 
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ecognizing that the detailed elaboration of the relevant rules will be considered 
the I.L.C.’s study on diplomatic protection. 
A further issue is that of the loss of the right to invoke responsibility. By analogy 
ith article 45 of the Vienna Convention on the Law of Treaties, article 45 specifies 

two circumstances where the responsibility of a State may not be invoked. The first 
of these is waiver by the injured State, which may concern the breach itself or some 
or all of its  consequence^.'^^ Although it may be possible to infer a waiver from 
the conduct of the States concerned or from a unilateral statement, the conduct or 
statement must be clear and unequivocal.16’ 

Somewhat more controversial is the question of loss of the right to invoke re- 
sponsibility arising from delay in bringing the claim. The overall picture presented 
by the authorities is one of considerable flexibility.161 Contrary to what may be 
suggested by the expression “delay”, international courts have not engaged in a 
mere exercise of measuring the lapse of time and applying clear-cut time lim- 
its. Rather, the decisive factor is whether the respondent could have reasonably 
expected that the claim would no longer be pursued.162 This notion of unreason- 
able delay involving prejudice to the other party underlies article 45 (b), which 
precludes the invocation of responsibility where the injured State “is to be con- 
sidered as having, by reason of its conduct, validly acquiesced in the lapse of the 
claim”. 

(4) COUNTERMEASURES:  P A R T  T H R E E ,  C H A P T E R  I1 

If cessation or reparation are denied by the State responsible for an internationally 
wrongful act, a further mechanism for the purpose of implementing responsibility 
is the taking of countermeasures. In the first reading text, countermeasures were 
dealt with in Part Two, Chapter III. In 2000, they were moved into the new Part 
Three dealing with the implementation of responsibility, and were refined and 
developed, in particular to stress the instrumental function of countermeasures in 

159 For example, in the Russian Indemnity case, the Russian embassy had repeatedly demanded from 
Turkey a certain sum (corresponding to the capital amount of a loan), without any reference to interest 
or damages for delay. Turkey having paid the sum demanded, the Tribunal held that this conduct 
amounted to an abandonment of any other claim arising from the loan: R.I.A.A., vol. XI, p. 421 
(1912), at p. 446. 

160 Cf. Certain Phosphate Lands in Nauru (Nauru v. Australia), Preliminary Objections, 1.C.J. Reports 
1992, p. 240, at p. 247, para. 13. 

161 See the review in Third Report, AJCN.41507, Add. 2, para. 258. 
162 In this field private law analogies and internal law rules concerning limitation of actions or laches have 

been influential. Where the underlying claim (e.g. in contract) is governed by some national system of 
law and the claim is prescribed, extinguished or barred under that law, there is no reason why a 
diplomatic protection claim by the State of nationality should be in a better position. But there i s  also 
the possibility that national limitation periods may be applied by analogy, and the general (though not 
universal) tendency has been towards shorter limitation periods, and the treatment of limitation 
periods as substantive rather than procedural. For a general review see E. Hondius (ed.), Extinctive 
Prescription: On the Limitation ofActions (The Hague, Kluwer, 1995), pp. 22-25. 
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ensuring ~ompliance,’~~ to prohibit certain categories of countermeasures’” and 
to clarify the procedural conditions for their exercise. 165 

This Chapter was the most controversial aspect of the provisional text adopted in 
2000. Concerns were expressed at various levels. The most fundamental related to 
the very principle of including countermeasures in the text, either at all or in the con- 
text of the implementation of State responsibility. The second went to the formula- 
tion of the various articles, especially those dealing with obligations not subject to 
countermeasures and the procedural conditions on resort to countermeasures. The 
third involved the question of so-called “collective” countermeasures, i.e. coun- 
termeasures taken by States other than the injured State, dealt with in article {54}. 

The debate on these issues, both in the Sixth Committee and the I.L.C. itself, 
showed once again their extreme sensitivity and the concern felt by many as to 
the dangers of abuse.’66 Some governments advocated the deletion of the Chapter 
on countermeasures altogether, concerned at the danger of legitimizing counter- 
measures by regulating them.167 Others took the view that the articles imposed 
unjustified and arbitrary limitations on resort to countermeasures, especially as 
concerned the procedural conditions laid down for taking and suspending counter- 
measures. These governments likewise - but for very different reasons - preferred 
to delete the Chapter and to incorporate any necessary limitations in the article 
dealing with countermeasures in Part One, Chapter V.l6’ A clear majority of the 
governments commenting on the Chapter, however, accepted that countermeasures 
had a place in the final text and were generally supportive of the balance of the 
articles, both as to substance and ~ r0cedure . l~~  
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Endorsed by the International Court in Gab&wo-Nagymaros Project, I.C.J. Reports 1997, p. 7, at 
pp. 56-57, para. 87. 
Art. 52 (Obligations not subject to countermeasures). 
Particularly the requirement that countermeasures should be commensurate with the injury suffered 
art. 53 (Proportionality). 
For a summary of the Sixth Committee debate on countermeasures see Topical Summary . . . , 
AlCN.41513, paras. 144-182. 
Cuba, AlC.6155lSR.18, para. 61; India, AlC.6155lSR.15, para. 29; Mexico, AlC.6/55/SR.20, paras. 

This view was taken, in particular, by the United States, AlC.6155lSR.18, paras. 68-70, and the United 
Kingdom, AlC.6155lSR.14, para. 33, and was repeated by both in their written comments: see 
Comments and Observations.. . , AlCN.41515. In its written comments Japan made a similar 

37-38. 

suggestion: ibid. 
In the Sixth Committee debate these included Argentina, AlC.6155lSR.15, paras. 65-66; Brazil, 
AlC.6155lSR.18. uaras. 64-65: Chile, AlC.6155lSR.17, para. 48; China, AlC.6155lSR.14, paras. 38-39 ,. _ _  
(but stressing the need for further improvement); Costa-Rica, AlC.6155ISR. 17, para. 64; Croatia, 
AlC.6155lSR.16, para. 72; Cuba, A/C.6/55/SR.I8, paras. 60,62; Denmark (on behalf of the Nordic 
countries), AlC.6155lSR.15, para. 58; Egypt, AlC.6155lSR.16, para. 33; France, NC.6155lSR.15, para. 
10; Hungary, AlC.6/55/SR.16, para. 57; Italy, AlC.6155lSR.16, para. 26; Jordan, AlC.6155lSR.18, 
paras. 15-16; New Zealand, NC.6155lSR.16, para. 7; Poland, AlC.6155lSR.18, para. 48; Sierra Leone, 
AlC.6155ISR. 16, para, 51; Slovakia, AlC.6155lSR.16, para. 66; South Africa, NC.61551SR. 14, para. 
24 (on behalf of the members of the Southern African Development Community); Spain, 
AlC.6155lSR.16, para. 16; Switzerland, AlC.6155lSR.18, para. 81. See also the written observations 
by China, Denmark (on behalf of the Nordic countries), the Netherlands, Slovakia and Spain: 
Comments and Observations.. . (A/CN.4/515). 
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Although at least one government argued that countermeasures should be pro- 
hibited entirel~,’~’ the I.L.C. did not endorse that position. A provision on coun- 
termeasures (originally article [29]) had been included in Part One, Chapter V for 
more than two decades. It had been endorsed in the jurisprudence, in particular by 
the International Court in the GabEz%ovo-Nagymaros case.’71 Nor could Chapter 
V simply treat countermeasures as available under international law without qual- 
ification or condition, any more than it could do so for necessity or force majeure. 
This left effectively three options: (1) deletion of a separate Chapter and incorpo- 
ration of the substance of these articles in Chapter V of Part One; (2) retention 
of the Chapter with drafting improvements, and (3) retention of the Chapter only 
with regard to countermeasures by an injured State, with article {54} being deleted 
or converted to a saving clause. 

In the event the third of these options was preferred: it was agreed to retain a 
separate Chapter on countermeasures but to replace article (54j with a saving 
clause, leaving open the possibility of “lawful measures’’ taken by other States in 
response to internationally wrongful conduct infringing some collective interest. 

(a) Substantive limitations on countermeasures 

On first reading, articles [47], [49] and [50] dealt with the purpose of counter- 
measures and substantive limitations on resort to them. The emphasis was on the 
remedial aspects of countermeasures: they were seen as an instrument to ensure 
cessation and reparation by the responsible State and not as a form of punishment 
or payback. They could only be taken “in order to induce [the responsible State] 
to comply with its obligations.. . as long as it has not complied with those obli- 
gations and as necessary in the light of its response to the demands of the injured 
State that it do so”. Countermeasures had to be proportionate (article [59]), could 
not justify wrongful conduct vis-a-vis a third State (article [47] (3)) and could 
not in any event relate to a number of fundamental obligations (obligations under 
peremptory norms, human rights obligations, etc.) (article [50]). 

On the whole the substance of these three articles was generally approved by 
Governments. The effect of their review during the second reading was more one 
of synthesis and development than any major change.’72 In particular the notion 
of countermeasures as essentially temporary or remedial was emphasized by the 
notion of suspension of performance of obligations (article 49 (2)). It was provided 
that countermeasures should “as far as possible, be taken in such a way as to permit 
the resumption of performance of the obligations in question” (article 49 (3)), and 
that they should be terminated “as soon as the responsible State has complied 

170 Greece, NC.6155lSR.17, para. 85. 
171 Gabc‘ikovo-Nagymaros Project, I.C.J. Reports 1997, p. 7, at p. 55, para. 83. 
172 See Crawford, Third Report, AlCN.41507, Add. 3, paras. 291,321-343; see also the report of the 

Drafting Committee from 2000, discussed at the 2662” meeting on 17 August 2000, 
NCN.4lSR.2662, p. 27. 
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with its obligations under Part Two in relation to the internationally wrongful 
act” (article 53). The provision on proportionality was, naturally enough, retained, 
although in revised terms so as to reflect the language of the International Court 
in the GabMcovo Nagymaros Project case.173 

While undoubtedly necessary in limiting the scope of Countermeasures, the 
principle of proportionality is not itself sufficient. Article [50] excluded counter- 
measures altogether in certain cases. These were: (a) the threat or use of force as 
prohibited by the Charter of the United Nations; (b) “extreme economic or politi- 
cal coercion” against the responsible State; (c) conduct infringing the inviolability 
of diplomatic or consular agents, premises, archives or documents; (d) conduct 
derogating from basic human rights and (e) any other conduct in contravention of 
a peremptory norm. 

On the second reading, there was no disagreement as to (a): countermeasures 
in modem international law do not extend to the threat or use of force, which 
are regulated by the Charter and associated primary rules. Nor was there any 
difficulty with (e), although it was awkward to include in the list of prohibited 
countermeasures some obligations which were and others which were clearly not 
peremptory in character. Among the latter was (c), since rules of diplomatic and 
consular inviolability can be set adde entirely in the relations between a sending 
and receiving State by consent. They are nonetheless important, particularly in 
the case of serious disputes between receiving and sending States. Diplomats may 
be sent to lie abroad for the good of their country; they are not sent to be a 
standing target for countermeasures. Hence the International Court’s insistence on 
the relevant principles as forming a “self-contained regime” with its own remedies, 
not amenable to the taking of  countermeasure^.'^^ 

The other two exceptions listed in article [50] were more problematic. Exception 
(d) was correct in principle. To the extent that the human rights in question were 
applicable in the relations between the injured State and the individuals affected and 
precluded the action concerned, countermeasures infringing those rights clearly 
could not be justified on account of the wrongdoing of another State. On the other 
hand the formulation of international human rights takes into account emergency 
situations in which the State of nationality may be placed, in particular through the 
facility of the State to derogate from certain rights in time of public emergency. 
The real problem, with countermeasures as with United Nations sanctions, is not 
action deliberately targeting individuals in breach of their human rights, which 
obviously cannot be justified as a countermeasure. It is consequential effects on 
human rights arising from economic blockades or other action. To say in such 
cases that countermeasures may not derogate from human rights is not to say very 
much. 

Exception (b), “extreme economic or political coercion”, was even more diffi- 
cult. By definition countermeasures are coercive; they involve conduct, otherwise 
unlawful but proportionate, taken in response to unlawful action of another State 
173 I.C.J. Reports 1997, p. 7, at p. 56, para. 85. 
174 Diplomatic and Consular Stag I.C.J. Reports 1980, p. 3, at p. 40, para. 86. 
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in order to ensure cessation and reparation for that action. To say that counter- 
measures may not involve “extreme” coercion is to say one of two things: either 
the countermeasures are disproportionate, in which case they are excluded by the 
principle of proportionality, or they are not, in which case they will necessarily be 
a response to extreme wrongdoing causing injuries which have not been redressed. 

Article [50] had accordingly to be reconsidered. In its initial version (article {Sl} 
(1) of 2000), the original paragraph (b) was dropped; the other four were retained 
with slight changes of order and language and with the addition of a paragraph 
prohibiting countermeasures affecting “obligations of a humanitarian character 
prohibiting any form of reprisals”. Nonetheless paragraph 1 was controversial, 
with a number of governments raising questions about the general economy of the 
article and about particular inclusions or  exclusion^.'^^ 

In the course of further reconsideration, the Drafting Committee discussed 
whether it would be useful to make paragraph 1 entirely general, with no listing 
of specific obligations. The two suggested categories were peremptory obligations 
and obligations specifically excluded from the regime of countermeasures (i.e. by 
virtue of the Zex specialis principle). On this approach the scope of the paragraph 
would have remained purely within the realm of secondary rules and would at 
the same time have avoided the possibility of excluding any of the obligations 
against which countermeasures may not be taken. On the other hand, the purpose 
of specifying certain prohibited countermeasures was to remove uncertainty and 
to give guidance on a vitally important issue. As to a number of these exceptions 
(e.g. relating to the use of force or non-derogable human rights), there could be 
no doubt or ambiguity; others needed to be affirmed on their merits. On balance, 
the I.L.C. was persuaded that it was better to maintain a list approach in this one 
article, even though it would necessarily have to draw on primary rules.’76 Article 
50 has, however, been reformulated so as to draw a clearer distinction between, 
on the one hand, fundamental substantive obligations which may not be affected 
by countermeasures (the prohibition on the threat or use of force, fundamental 
human rights obligations, humanitarian obligations prohibiting reprisals and obli- 
gations under other peremptory norms) and, on the other hand, certain obligations 
concerned with the maintenance of channels of communication between the two 
States concerned, including machinery for the resolution of their disputes, and the 
basic immunities of diplomatic agents and consular officials. 

(b) 

Article [53] adopted on first reading set out rather detailed procedural condi- 
tions relating to resort to countermeasures. Key among these was the unilateral 

175 See the written observations of the United Kingdom (proposing a single non-exhaustive formula 
illustrated in the commentary) and the United States (proposing its deletion altogether): Comments 
and Observations.. . , A/CN.4/515. 

176 No government had expressed doubt about the general approach taken in article {5l) or its 
predecessor, art. [SO]. Concerns had related rather to the formulation of the clauses, especially as 
concerns human rights. See Comments and Observations.. . , A/CN.4/515. 

Procedural conditions for the taking of countermeasures 
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right of the responsible State to submit a dispute over countermeasures to arbitra- 
tion. As noted already, such a right could not be defended and might even have 
been counterproductive. It was generally agreed within the I.L.C. that it should be 
deleted. 

But the question of the relationship between countermeasures and dispute set- 
tlement, including negotiations, remained a live one. Article [48] excluded coun- 
termeasures pending negotiations, with the exception of “interim measures of 
protection which are necessary to preserve” the rights of the injured State. Coun- 
termeasures had to be suspended if the responsible State was implementing any 
dispute settlement mechanism in good faith “and the dispute is submitted to a tri- 
bunal which has the authority to issue orders binding on the parties”. This uneasy 
compromise was the focus of much comment by governments and others. Views 
were polarized. Some governments continued to express concern at the possibility 
of unilateral determination on the part of a State taking  countermeasure^.'^^ Others 
criticized the procedural conditions laid down as unfounded in law and as unduly 
cumbersome and restr ic t i~e.’~~ 

It seems clear that a State should not be entitled to take countermeasures, except 
perhaps those required in order to maintain the status quo, before calling on the 
responsible State to fulfil hs obligations and giving it at least some opportunity 
to do so. This requirement was stressed both by the Arbitral Tribunal in the Air 
Services arb i t ra t i~n’~~ and by the International Court in the GabtiXovo-Nagymaros 
Project case.lSo It also appears to reflect a general practice.lS1 On the other hand the 
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E.g. Chile, A/C.6/55/SR.17, para. 50; Croatia, A/C.6/55/SR.16, para. 72; Greece, A/C.6/55/SR.17, 
paras. 85-86. 
E.g. United Kingdom, AlC.6I55lSR.14, paras. 35-36; United States, A/C.6/55/SR. 18, para. 69. 
Several Governments expressed the view that the burden of initiating negotiations should be on the 
responsible State, not the State taking countermeasures: Chile, A/C.6/55/SR.17, para. 50; Republic of 
Korea, AIC.6/55/SR. 19, para. 74. 
Air Services Agreement of 27March 1946 (United States v. France), R.I.A.A., vol. XVIII, p. 417 
(1978), at p. 444, paras. 85-7. 
Gabctovo-Nagymaros Project, I.C.J. Reports 1997, p. 7, at p. 56, para. 84. 
In this context one may note the United Kingdom’s reservation to articles 51 to 55 of Additional 
Protocol I (Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the 
Protection of Victims of International Armed Conflicts (Protocol I), 8 June 1977, U.N.T.S., vol. 1125, 
p. 3), which provides in part: 

“If an adverse party makes serious and deliberate attacks, in violation of article 51 or article 
52 against the civilian population or civilians or against civilian objects, or, in violation of 
articles 53,54 and 55, on objects or items protected by those articles, the United Kingdom 
will regard itself as entitled to take measures otherwise prohibited by the articles in question 
to the extent that it considers such measures necessary for the sole purpose of compelling the 
adverse party to cease committing violations under those articles, but only after formal 
waming to the adverse party requiring cessation of the violations has been disregarded and 
then only after a decision taken at the highest level of government. Any measures thus taken 
by the United Kingdom will not be disproportionate to the violations giving rise thereto and 
will not involve any action prohibited by the Geneva Conventions of 1949, nor will such 
measures be continued after the violations have ceased. The United Kingdom will notify the 
Protecting Powers of any such formal waming given to an adverse party, and if that warning 
has been disregarded, of any measures taken as a result.” 
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taking of countermeasures cannot reasonably be postponed until negotiations have 
actually broken down. Negotiations may be indefinitely prolonged and an injured 
State should not be required to break them off, however fruitless they may appear 
at the time, before availing itself of the right to take countermeasures. The I.L.C. 
thus deleted paragraph 4 of article {53}, which had prohibited countermeasures 
while negotiations were being pursued in good faith. But it retained paragraph 
5,  requiring the suspension of countermeasures where the States concerned are 
before a competent court or tribunal with the power to make binding decisions. 

A further difficulty arose with respect to the distinction drawn in article (53) 
between “normal” countermeasures on the one hand, and provisional and urgent 
countermeasures on the other.’82 That distinction hardly corresponds with exist- 
ing international law:183 it was developed in the course of the first reading by way 
of a compromise between sharply opposed positions on the suspensive effect of 
 negotiation^.'^^ As a distinct requirement (rather than a guide to the application of 
the principle of proportionality), it tended to imply that “normal” countermeasures 
are not themselves provisional and temporary in character. It also had the potential 
to confuse readers as between countermeasures and interim measures of protec- 
tion awarded by courts and tribunals. There were also practical difficulties. For 
example, mere agreement to submit a dispute to arbitration should not require the 
suspension of countermeasures, since until the tribunal has been constituted and 
is in a position to deal with the dispute, even a power to order binding provisional 
measures would not help.lS5 

As part of an overall compromise on Chapter 11, the I.L.C. agreed to delete the 
distinction between countermeasures and provisional countermeasures, though the 
right of the injured State to take “such urgent countermeasures as are necessary to 
preserve its rights” is retained (article 52 (2)). Article 52 has also been simplified 
and brought substantially into line, in particular, with the statement of the Arbitral 
Tribunal in the Air Services case.186 The requirement to suspend countermeasures 
if a dispute is submitted to “a court or tribunal which has the authority to make 
decisions binding on the parties” is retained, but there is no specific prohibition 
against the taking of countermeasures pending negotiations. In short, the proce- 
dural imitations have been relaxed to some degree. 
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Some Govemments criticized this distinction as artificial and unreal: see Hungary, A/C.6/55/SR.16, 
para. 58; Japan, A/C.6/55/SR.14, para. 68. 
As noted, e.g., by Italy, A/C.6/55/SR.16, para. 27; and the United Kingdom, A/C.6/55/SR.14, para. 
36. The United Kingdom made the point that such a requirement may deter a State from agreeing to 
third-party settlement: ibid. See generally J. Crawford, “Counter-measures as Interim Measures”, 
E.J.LL.,vol. 5 (1994),p. 65. 
See Yearbook.. .1996, vol. I, pp. 171-176. 
See United States, A/C.6/55/SR.18, para. 69; Costa Rica, A/C.6/55/SR.17, para. 65. This is the basis 
for the provisional measures jurisdiction of the International Tribunal of the Law of the Sea in the 
period prior to the constitution of an arbitral tribunal: see United Nations Convention on the Law of 
the Sea, Montego Bay, 10 December 1982, U.N.T.S., vol. 1833, p. 397, art. 290 (5). 
Air Services Agreement of 27March 1946 (United States v. France), R.LA.A., vol. XVIII, p. 417 
(1978), at pp. 445-446, paras. 91,94-96. 
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(c) 

The focus of Chapter I1 is on countermeasures taken by an injured State as defined 
in article 42. Such a State may take countermeasures on its own account, subject 
only to the substantive and procedural conditions set out in articles 50-52. The 
position is somewhat different as concerns the entitlement of other States to take 
countermeasures. States which have a legal interest in a breach of a collective 
or community obligation, as referred to in article 48, are not exercising a right 
established for their personal interest. Their position is distinct from the interest of 
a State, person or entity which is the specific victim of the breach (a State subject of 
an armed attack, a people denied the right of self-determination . . . ). Not directly 
affected StateslS7 asserting a legal interest in compliance are not seeking cessation 
or reparation on their own behalf but on behalf of the victims and/or in the public 
interest. The question is whether, notwithstanding the primacy of the interests of 
the injured State or other victims of the breach, such a State may nonetheless be 
entitled to take countermeasures. 

“Collective countermeasures” was the somewhat ambiguous term used in my 
Third Report to describe this It was not limited to cases where some or 
many States acted in concert. The collective element could also be supplied by the 
fact that the reacting State is asserting a right to respond in the public interest to a 
breach of a multilateral obligation to which it is a party, though it is not individually 
injured by that breach, or by the fact that the measures are coordinated by a number 
of involved States. 

Despite its admittedly sparse and selective character, a number of observations 
can be drawn in relation to State practice regarding collective  countermeasure^.'^^ 
First, there does not appear to exist a distinction based on the legal source (conven- 
tional or customary) of the collective obligation which has been violated. Secondly, 
reactions are generally only taken in response to severe violations of collective 
obligations. Thirdly, in cases where there is a directly injured State in the sense of 
article 42, the victim State’s reaction seems to have been treated as legally relevant, 
if not decisive. 

This practice provided a degree of support for article {54), adopted by the 
Drafting Committee in 2000 and entitled “Countermeasures by States other than 
the injured State”. It referred in succinct terms to two different situations. The first 
concerned countermeasures taken by an article 48 State to “take countermeasures 
at the request and on behalf of any State injured by the breach, to the extent that 
that State may itself take countermeasures under this Chapter”. The analogy here 
was collective self-defence on behalf of a State which is the subject of an armed 
attack. In effect other article 48 States would be assisting that State in defending 

Countermeasures by other than injured States 

187 Such as Ethiopia and Liberia in South WestAfrica, Second Phase, I.C.J. Reports 1966, p. 6. 
188 Third Report, A/CN.4/507, Add. 4, paras. 386-405. 
189 Reviewed in the Third Report, A/CN.4/507, Add. 4, paras. 391-394. 
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itself against the breach of an international obligation in their collective interest 
by taking measures which, in aggregate, the injured State could have taken for 
itself under Chapter 11, had it the means to do so. The second situation concerned 
countermeasures taken in response to the serious breaches dealt with in Part Two, 
Chapter 111. Any State could individually take countermeasures in respect of such 
a serious breach. Paragraph 3 provided in general and necessarily vague terms for 
the coordination of countermeasures taken by more than one State. Thus the arti- 
cle permitted any article 48 State to take countermeasures, either in support of an 
injured State or independently in the case of a serious breach covered by Part Two, 
Chapter III.”’ 

The situation under this proposal may be contrasted with that under the Draft 
Articles on first reading. They defined “injured State” broadly and allowed any 
injured State as so defined to take countermeasures without any particular require- 
ment of coordination. In other words, under former articles [40] and [47] any State 
could take countermeasures in response to an “international crime”, a breach of 
human rights or the breach of certain collective obligations, irrespective of the 
position of any other State, including the State directly injured by the breach. The 
effect of article {54) was thus to reduce the extent to which countermeasures could 
be taken in the community interest as compared with the first reading text, though 
the separation of article [47] from article [40] and the convoluted character of the 
definition of the “injured State” in article [40] may have prevented governments 
from focusing on this issue. Those governments which criticized article (54) for 
going too far may not have appreciated that articles [47] and [40] went much fur- 
ther. But that was a purely historical justification. Now that the proposed position 
was clarified, article {54) needed substantive justification. It could not be saved 
simply by saying that it was an improvement on its predecessor. 

A matter of particular concern was the relation of article {54) to collective mea- 
sures taken by or within the framework of international organizations. There was 
a risk of duplicating Chapter VII of the Charter at the level of the individual action 
of States or of a small number of States - as exemplified, perhaps, in the Kosovo 
crisis. A further difficulty is that, almost by definition, injured parties other than 
States will lack representative organs which can validly express their wishes on the 
190 Article (55} provided that: 

“1. Any State entitled under article 49, paragraph 1 to invoke the responsibility of 
a State may take countermeasures at the request and on behalf of any State 
injured by the breach, to the extent that that State may itself take countermeasures 
under this Chapter. 

2. In the cases referred to in article 41, any State may take countermeasures, in 
accordance with the present Chapter in the interest of the beneficiaries of the 
obligation breached. 

3. Where more than one State takes countermeasures, the States concerned shall 
cooperate in order to ensure that the conditions laid down by this Chapter for 
the taking of countermeasures are fulfilled.” 
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international plane, and there is a substantial risk of exacerbating disputes if third 
States are freely allowed to take countermeasures based on their own appreciation 
of the situation. Moreover, general international law on the subject of collective 
countermeasures is limited and ernbry~nic . ’~~ A number of governments were con- 
cerned at the possibility of freezing an area of law still very much in the process of 
development. For others, article { 54) raised controversial issues about the balance 
between law enforcement and intervention. It reopened questions of the linkage 
between individual State action and collective measures under the United Nations 
Charter or regional arrangements. Thus the thrust of government comments, both 
from those generally supportive of and those hostile to countermeasures, was that 
article (541, and especially paragraph 2, had only a doubtful basis in international 
law and would be de~tabi1izing.l~~ A majority of the I.L.C. agreed, and article {54} 
was accordingly deleted. 

However, there was a concern that its deletion would imply that countermeasures 
can only ever be taken by injured States narrowly defined. The current state of in- 
ternational law on measures taken in the general or common interest may be uncer- 
tain, but it can hardly be the case that countermeasures in aid of compliance with 
international law are limited to breaches of obligations of a bilateral character. 
Obligations towards the international community or otherwise in the collective 
interest are not “second class” obligations by comparison with obligations under 
bilateral treaties.’93 It is to be hoped that international organizations will have the 
capacity and will to address the humanitarian or other crises that often arise from 
seriousbreaches of collective obligations. But, as experience has shown, this is 
by no means always true, and it does not appear that States have given up all pos- 
sibility of individual action in such cases of collective apathy or inaction. Thus the 
I.L.C. agreed on the need for a saving clause which would reserve the position and 
leave the resolution of the matter to further developments in international law and 
practice. Article 54 as finally adopted provides that the Chapter on countermeasures 
does not prejudice the right of any State, entitled under article 48 (1) to invoke the 
responsibility of another State, to take “lawful measures against [the responsible 
State] to ensure cessation of the breach and reparation in the interests of the 
beneficiaries of the obligation breached”. The reference is to “lawful measures” 
rather than “countermeasures”, so as not to prejudice any position on the law- 
fulness or otherwise of measures taken by States other than the injured State in 
response to breaches of obligations for the protection of the collective interest or 
those owed to the international community as a whole. 

191 For a review of the practice see commentary to article 54, paras. 3-5. 
192 E.g. Israel, AlC.6155lSR.15, para. 25. 
193 A number of Governments suggested that countermeasures could be taken by States other than the 

injured State, but only to ensure cessation of the breach e.g., Austria, AlC.6155lSR.17, para. 76; 
Cuba, AlC.6155lSR.18, para. 59; Poland, AlC.6155lSR.18, para. 48. Others would have limited this 
entitlement to cases of “serious breaches” as defined in article 41: Costa Rica, AlC.6155lSR.17, para. 
63; Italy, AlC.61551SR. 16, para. 28; Russian Federation, AlC.6155lSR.18, para. 51; Spain, 
AlC.6155lSR.16, para. 13. 
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(5) A C O N V E N T I O N  O N  S T A T E  R E S P O N S I B I L I T Y ?  

Apart from the content of the articles, certain issues of form and procedure also 
had to be resolved. Decisions on these were postponed until 2001, on the basis 
that they could not be resolved until something approaching a consensus text had 
emerged. In the event they proved almost as contentious in the final stages of the 
I.L.C.’s work as any issue of substance. 

(a) Dispute settlement 

As adopted on first reading, the Draft Articles made detailed provision for the 
settlement of disputes in Part [Three], which has already been described in detail. 
Specifically in relation to countermeasures, article [48] (2) linked the taking of 
countermeasures to binding dispute settlement procedures. If no other such proce- 
dures were in force for the parties, those under Part [Three] were made applicable. 
The effect of the linkage was that a State resorting to countermeasures could be 
required by the “target” State to justify its action before an arbitral tribunal. More 
generally, Part [Three] provided for compulsory conciliation in respect of disputes 
“regarding the interpretation or application of the present articles”.194 

Initial consideration of the linkage between dispute settlement and countermea- 
sures by the I.L.C. in 1999 led to two conclusions: first, that the specific form of 
unilateral arbitration proposed in article [58] (2) presented serious difficulties, and 
secondly, that the desirability of compulsory dispute settlement had to be con- 
sidered both for the injured State and for the allegedly responsible State.195 Both 
before and since 1999, the balance of Government comments has been against the 
linkage of countermeasures with compulsory dispute settlement. 196 

In the end the central question was whether, assuming the articles would be 
adopted in the form of a convention, provision should be made for compulsory 
dispute settlement, open both to the injured State(s) and the allegedly responsi- 
ble State. Optional arbitration and non-binding forms of dispute settlement could 
be discounted. It was unnecessary for the articles to provide yet another optional 
mechanism for the judicial settlement of  dispute^,"^ and as for other forms of 
dispute settlement such as conciliation and inquiry, the fact remains that, outside 
the context of maritime incidents there has been little recourse to these methods in 

194 See above, p. 10. 195 I.L.C. Report.. .1999, Al54110, paras. 441-447. 
196 See, e.g., the comments in AlCN.41488, pp. 142-146 (on the Draft Articles as adopted in 1996), and 

the more recent views reproduced in the Topical Summary.. . , AlCN.41513, paras. 19-21, and 
Comments and Observations.. . , AlCN.41515. 

197 Apart from the Optional Clause and multilateral treaties providing for general recourse to judicial 
settlement (e.g. American Treaty on Pacific Settlement, Bogoti, 30 April 1948, U.N.T.S., vol. 30, 
p. 55; European Convention for the Peaceful Settlement of Disputes, 29 April 1957, U.N.ZS., 
vol. 320, p. 243), reference may be made to the Permanent Court of Arbitration’s Optional Rules for 
Arbitrating Disputes between ’ b o  States. No State lacks access to one or more means of optional 
judicial settlement of disputes. 
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resolving disputes over State re~ponsibi1ity.l~~ Indeed, in the light of the develop- 
ment of compulsory third-party dispute settlement in such major standard-setting 
treaties as the United Nations Convention on the Law of the Sea and its associ- 
ated implementation agreements, the Marrakesh Agreement of the World Trade 
Organization (W.T.O.), and Protocol 11 to the European Convention on Human 
Rights, providing only a “soft” form of dispute settlement in the articles might be 
a regressive step. 

So far as government comments were concerned, while the importance of peace- 
ful settlement of disputes was stressed, few governments sought to go further. Most 
took the view that general provisions for compulsory dispute settlement could not 
realistically be included. Most members of the I.L.C. concurred in this view, and 
it was agreed that there would be no provision in the articles for dispute settle- 
ment ma~hinery.’~~ As a consequence, former Part [Three] was deleted. However, 
in its report to the General Assembly, the I.L.C. drew attention to the desirabil- 
ity of peaceful settlement in disputes concerning State responsibility and to the 
machinery elaborated by the I.L.C. in the first reading text as a possible means 
of implementation, leaving it to the General Assembly to consider whether dis- 
pute settlement provisions could be included in any eventual convention on State 
responsibility.200 

(b) Form of the Articles 

The 1.L.c.’~ practice in respect of other topics has been to make some recommen- 
dation to the General Assembly on questions of form, although these recommen- 
dations are not always accepted. In the present case two alternative options were 
considered: a convention on State responsibility and some form of endorsement 
or taking note oft& articles by the General Assembly. 

The advantage of a convention is that States would have full input into the 
eventual text. The adoption of the articles in the form of a multilateral treaty 
would give them durability and authority. The I.L.C.’s work on the law of treaties, 
adopted as the Vienna Convention of 1969, has had a stabilizing effect and exerts a 
strong continuing influence on customary international law, irrespective of whether 
particular States are parties to the Convention. Many members of the I.L.C., and a 
number of governments, considered that the lengthy and careful work of the I.L.C. 
on State responsibility merited reflection in a law-making treaty. 

On the other hand, adoption of the articles by the General Assembly offers 
greater flexibility and would allow for a continued process of legal development. 
States might well not see it as in their interests to ratify an eventual treaty rather 
than relying on particular aspects of it as the occasion arose. An unsuccessful 
convention might even have a “decodifying” effect. A more realistic and potentially 

198 For the experience of commissions of inquiry, see J.G. Merrills, lntentational Dispute Settlement 
(Cambridge, Cambridge University Press, 1998), ch. 3. 

199 See NCN.4lSR.2615, 17 May 2001, p. 19. 200 I.L.C. Report. .  ,2001, N56110, para. 67. 
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more effective option would be to rely on international courts and tribunals, on 
State practice and doctrine to adopt and apply the rules in the text. As noted, the 
International Court has already referred to the articles on a number of occasions, 
even though they were still only provisionally adopted; so have other tribunals?01 
This experience suggests that the articles may have long-term influence even if 
they do not take the form of a convention?02 

A more important issue than that of form, in the view of many governments, 
was whether and how the substance of the text would be reviewed and considered. 
A preparatory commission, as adopted for example for the Draft Statute for an 
International Criminal Court, can be extremely time-consuming. It is also less ap- 
propriate for a statement of secondary rules of international law, abstracted from 
any specific field of primary legal obligations but with wide-ranging and diffuse im- 
plications. A diplomatic conference, and the preparatory commission which would 
necessarily precede it, might result in the repetition or renewal of the discussion of 
complex issues and could endanger the balance of the text found by the I.L.C.203 
The Special Rapporteur accordingly recommended a less divisive approach. This 
was for the General Assembly simply to take note of the text and to commend it to 
States and to international courts and tribunals, leaving its content to be taken up in 
the normal processes of the application and development of international law.2o4 

Although this “modest” approach attracted a considerable measure of support, 
probably the dominant view was to prefer the process and form of a law-making 
convention. Members taking this view stressed the importance of the subject, the 
balance of the text, the very substantial measure of support for it in the I.L.C. 
and among governments, and the need for dispute settlement in the field of State 
resp~nsibil i ty.~~~ 

Faced with this division of opinion, the I.L.C. endorsed a two-stage approach. In 
the first instance it recommended that the General Assembly take note of and annex 
the articles in a resolution, with appropriate language emphasizing the importance 
of the subject.206 The second phase could involve the further consideration of the 
question at a later session of the General Assembly, after a suitable period for re- 
flection, with a view to the possible conversion of the articles into a convention, if 
this is thought appropriate and feasible. At this second stage the General Assembly 

201 See above, note 48. 
202 This general view was expressed, for example, by Austria, China, Japan, the Netherlands, the United 

Kingdom, the United States: Comments and Observations. . . , NCN.41515. The Netherlands affirmed 
that the result should not be expressed in any weaker form than a General Assembly declaration: ibid. 

203 See the comments by the Austrian Government, ibid. A similar process would likely be involved in 
preparing for the adoption of the text by the General Assembly as a solemn declaration in 
quasi-legislative form. 

204 Crawford, Fourth Report, A/CN.4/517, para. 26. 
205 I.L.C. Report. .  .2001, N56/10, para. 61-67. 
206 A useful precedent for such a resolution is G.A. Res. 55/153 of 30 January 2001, on nationality of 

natural persons in relation to the succession of States. The General Assembly took note of the LL.C.’s 
Draft Articles on that subject as adopted in 1999, which were annexed to the resolution, noted that the 
I.L.C. had decided to recommend the Draft Articles for adoption in the form of a declaration and 
decided to reconsider the matter of its adoption as a declaration at its fifty-ninth session in 2005. 
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could consider whether and what provisions for dispute settlement should be in- 
cluded in an eventual convention.207 

4. Conclusion 

The topic of State responsibility is one of the most important topics undertaken by 
the I.L.C. It has also taken longest to finish. The Articles on Responsibility of States 
for Internationally Wrongful Acts seek to respond fairly and fully to the comments 
made by governments and others, and to the issues engaged. Adopted without a 
vote and with consensus on virtually all points, it accurately reflects the balance of 
opinion within the I.L.C., following prolonged discussion and debate over several 
decades, and intensively since 1992. 

The articles and their accompanying commentaries have been referred to the 
General Assembly with the recommendation that the General Assembly initially 
take note of and annex the text of the articles in a resolution, reserving to a later 
session the question whether the articles should be embodied in a convention on 
State responsibility. Regardless of the eventual form of the articles it is to be hoped 
that they will make a significant contribution to the codification and progressive 
development of the international legal rules of responsibility, and that the I.L.C.’s 
work, now finalized, will continue to exert an influence over this important area of 
international law. 

207 See 2675Ih meeting, 11 May 2001, NCN.4BR.2675, pp. 18-19. 
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T H E  INTERNATIONAL LAW C O M M I S S I O N ’ S  DRAFT 
ARTICLES ON R E S P O N S I B I L I T Y  O F  STATES FOR 

INTERNATIONALLY WRONGFUL ACTS 

Part One 
The Internationally Wrongful Act of a State 

CHAPTER I 
GENERAL P R I N C I P L E S  

ARTICLE I 

Responsibility of a State for its internationally wrongful acts 

Every internationally wrongful act of a State entails the international responsibility of that 
State. 

ARTICLE 2 

Elements of an internationally wrongful act of a State 

There is an internationally wrongful act of a State when conduct consisting of an action or 
omission: 

(a) is attributable to the State under international law; and 
(b) constitutes a breach of an international obligation of the State. 

ARTICLE 3 
Characterization of an act of a State as internationally wrongful 

The characterization of an act of a State as internationally wrongful is governed by inter- 
national law. Such characterization is not affected by the characterization of the same act 
as lawful by internal law. 

CHAPTER I1 
ATTRIBUTION O F  CONDUCT T O  A STATE 

ARTICLE 4 
Conduct of organs of a State 

1. The conduct of any State organ shall be considered an act of that State under interna- 
tional law, whether the organ exercises legislative, executive, judicial or any other functions, 
whatever position it holds in the organization of the State, and whatever its character as an 
organ of the central government or of a territorial unit of the State. 

2. An organ includes any person or entity which has that status in accordance with the 
internal law of the State. 

61 
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ARTICLE 5 
Conduct of persons or entities exercising elements of governmental authority 

The conduct of a person or entity which is not an organ of the State under article 4 but which 
is empowered by the law of that State to exercise elements of the governmental authority 
shall be considered an act of the State under international law, provided the person or entity 
is acting in that capacity in the particular instance. 

ARTICLE 6 
Conduct of organs placed at the disposal of a State by another State 

The conduct of an organ placed at the disposal of a State by another State shall be considered 
an act of the former State under international law if the organ is acting in the exercise of 
elements of the governmental authority of the State at whose disposal it is placed. 

ARTICLE 7 
Excess of authority or contravention of instructions 

The conduct of an organ of a State or of a person or entity empowered to exercise elements 
of the governmental authority shall be considered an act of the State under international 
law if the organ, person or entity acts in that capacity, even if it exceeds its authority or 
contravenes instructions. 

ARTICLE 8 
Conduct directed or controlled by a State 

The conduct of a person or group of persons shall be considered an act of a State under 
international law if the person or group of persons is in fact acting on the instructions of, or 
under the direction or control of, that State in carrying out the conduct. 

ARTICLE 9 
\ 

Conduct carried out in the absence or default of the oflcial authorities 

The conduct of a person or group of persons shall be considered an act of a State under 
international law if the person or group of persons is in fact exercising elements of the gov- 
ernmental authority in the absence or default of the official authorities and in circumstances 
such as to call for the exercise of those elements of authority. 

ARTICLE I 0  

Conduct of an insurrectional or other movement 

1. The conduct of an insurrectional movement which becomes the new government of a 
State shall be considered an act of that State under international law. 

2. The conduct of a movement, insurrectional or other, which succeeds in establish- 
ing a new State in part of the territory of a pre-existing State or in a territory under its 
administration shall be considered an act of the new State under international law. 

3. This article is without prejudice to the attribution to a State of any conduct, however 
related to that of the movement concerned, which is to be considered an act of that State by 
virtue of articles 4 to 9. 
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ARTICLE I 1  

Conduct acknowledged and adopted by a State 
as its own 

Conduct which is not attributable to a State under the preceding articles shall nevertheless 
be considered an act of that State under international law if and to the extent that the State 
acknowledges and adopts the conduct in question as its own. 

C H A P T E R  111 
B R E A C H  O F  A N  I N T E R N A T I O N A L  O B L I G A T I O N  

ARTICLE I 2  

Existence of a breach of an international obligation 

There is a breach of an international obligation by a State when an act of that State is 
not in conformity with what is required of it by that obligation, regardless of its origin or 
character. 

ARTICLE 13 
International obligation in force for a State 

An act of a State does not constitute a breach of an international obligation unless the State 
is bound by the obligation in question at the time the act occurs. 

ARTICLE I4 
Extension in time of the breach of an international 

obligation 

1. The breach of an international obligation by an act of a State not having a con- 
tinuing character occurs at the moment when the act is performed, even if its effects 
continue. 

2. The breach of an international obligation by an act of a State having a continuing 
character extends over the entire period during which the act continues and remains not in 
conformity with the international obligation. 

3. The breach of an international obligation requiring a State to prevent a given event 
occurs when the event occurs and extends over the entire period during which the event 
continues and remains not in conformity with that obligation. 

ARTICLE 15 

Breach consisting of a composite act 

1. The breach of an international obligation by a State through a series of actions or 
omissions defined in aggregate as wrongful, occurs when the action or omission occurs 
which, taken with the other actions or omissions, is sufficient to constitute the wrong- 
ful act. 
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2. In such a case, the breach extends over the entire period starting with the first of the 
actions or omissions of the series and lasts for as long as these actions or omissions are 
repeated and remain not in conformity with the international obligation. 

C H A P T E R  I V  
R E S P O N S I B I L I T Y  O F  A S T A T E  I N  C O N N E C T I O N  W I T H  T H E  

A C T  O F  A N O T H E R  S T A T E  

ARTICLE 16 
Aid or assistance in the commission of an internationally 

wrongful act 

A State which aids or assists another State in the commission of an internationally wrongful 
act by the latter is internationally responsible for doing so if: 

(a) that State does so with knowledge of the circumstances of the internationally 

(b) the act would be internationally wrongful if committed by that State. 
wrongful act; and 

ARTICLE I 7  

Direction and control exercised over the commission of an 
internationally wrongful act 

A State which directs and controls another State in the commission of an internationally 
wrongful act by the latter is internationally responsible for that act if: 

(a) that State does so with knowledge of the circumstances of the internationally 

(b) the act would be internationally wrongful if committed by that State. 
wrongful act; and 

<- 

ARTICLE 18  
Coercion of another State 

A State which coerces another State to commit an act is internationally responsible for that 

the act would, but for the coercion, be an internationally wrongful act of the coerced 
State; and 
the coercing State does so with knowledge of the circumstances of the act. 

ARTICLE I 9  

Effect of this Chapter 

This Chapter is without prejudice to the international responsibility, under other provi- 
sions of these articles, of the State which commits the act in question, or of any other 
State. 
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C H A P T E R  V 
C I R C U M S T A N C E S  P R E C L U D I N G  W R O N G F U L N E S S  

ARTICLE 20 

Consent 

Valid consent by a State to the commission of a given act by another State precludes the 
wrongfulness of that act in relation to the former State to the extent that the act remains 
within the limits of that consent. 

ARTICLE 2 1  

Self-defence 

The wrongfulness of an act of a State is precluded if the act constitutes a lawful measure of 
self-defence taken in conformity with the Charter of the United Nations. 

ARTICLE 22 

Countermeasures in respect of an internationally wrongful act 

The wrongfulness of an act of a State not in conformity with an international obligation to- 
wards another State is precluded if and to the extent that the act constitutes a countermeasure 
taken against the latter State in accordance with Chapter 11 of Part Three. 

ARTICLE 23 
Force majeure 

1. The wrongfulness of an act of a State not in conformity with an international obligation 
of that State is precluded if the act is due to force majeure, that is the occurrence of an 
irresistible force or of an unforeseen event, beyond the control of the State, making it 
materially impossible in the circumstances to perform the obligation. 

2. Paragraph 1 does not apply if: 
(a) the situation of force majeure is due, either alone or in combination with other 

(b) the State has assumed the risk of that situation occurring. 
factors, to the conduct of the State invoking it; or 

ARTICLE 24 
Distress 

1. The wrongfulness of an act of a State not in conformity with an international obligation 
of that State is precluded if the author of the act in question has no other reasonable way, 
in a situation of distress, of saving the author’s life or the lives of other persons entrusted 
to the author’s care. 

2. Paragraph 1 does not apply if: 
(a) the situation of distress is due, either alone or in combination with other factors, 

(b) the act in question is likely to create a comparable or greater peril. 
to the conduct of the State invoking it; or 
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ARTICLE 25 
Necessity 

1 ,  Necessity may not be invoked by a State as a ground for precluding the wrongfulness 

(a) is the only way for the State to safeguard an essential interest against a grave and 

(b) does not seriously impair an essential interest of the State or States towards which 

2. In any case, necessity may not be invoked by a State as a ground for precluding 

(a) the international obligation in question excludes the possibility of invoking neces- 

(b) the State has contributed to the situation of necessity. 

of an act not in conformity with an international obligation of that State unless the act: 

imminent peril; and 

the obligation exists, or of the international community as a whole. 

wrongfulness if: 

sity; or 

ARTICLE 26 
Compliance with peremptory norms 

Nothing in this Chapter precludes the wrongfulness of any act of a State which is not in 
conformity with an obligation arising under a peremptory norm of general international 
law. 

ARTICLE 27 
Consequences of invoking a circumstance precluding wrongfulness 

The invocation of a circumstance precluding wrongfulness in accordance with this Chapter 
is without prejudice to: 

(a) compliance with the obligation in question, if and to the extent that the circumstance 

(b) the question of compensation for any material loss caused by the act in question. 
precluding wrongfulnGs no longer exists; 

Part Two 
Content of the International Responsibility 

of a State 

C H A P T E R  I 
G E N E R A L  P R I N C I P L E S  

ARTICLE 28 
Legal consequences of an internationally wrongful act 

The international responsibility of a State which is entailed by an internationally wrongful 
act in accordance with the provisions of Part One involves legal consequences as set out in 
this Part. 

F 
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ARTICLE 29 
Continued duty of performance 

The legal consequences of an internationally wrongful act under this Part do not affect the 
continued duty of the responsible State to perform the obligation breached. 

ARTICLE 30 
Cessation and non-repetition 

The State responsible for the internationally wrongful act i s  under an obligation: 
(a) to cease that act, if it is continuing; 
(b) to offer appropriate assurances and guarantees of non-repetition, if circumstances 

so require. 

ARTICLE 3 1  

Reparation 

1. The responsible State is under an obligation to make full reparation for the injury 

2. Injury includes any damage, whether material or moral, caused by the internationally 
caused by the internationally wrongful act. 

wrongful act of a State. 

ARTICLE 32 
Irrelevance of internal law 

The responsible State may not rely on the provisions of its internal law as justification for 
failure to comply with its obligations under this Part. 

ARTICLE 33 
Scope of international obligations set out in this Part 

1. The obligations of the responsible State set out in this Part may be owed to another 
State, to several States, or to the international community as a whole, dependingin particular 
on the character and content of the international obligation and on the circumstances of the 
breach. 

2. This Part is without prejudice to any right, arising from the international responsibility 
of a State, which may accrue directly to any person or entity other than a State. 

C H A P T E R  I1 
R E P A R A T I O N  F O R  I N J U R Y  

ARTICLE 34 
Form of reparation 

Full reparation for the injury caused by the internationally wrongful act shall take the form 
of restitution, compensation and satisfaction, either singly or in combination, in accordance 
with the provisions of this Chapter. 
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ARTICLE 35 
Restitution 

A State responsible for an internationally wrongful act is under an obligation to make 
restitution, that is, to re-establish the situation which existed before the wrongful act was 
committed, provided and to the extent that restitution: 

(a) is not materially impossible; 
(b) does not involve a burden out of all proportion to the benefit deriving from resti- 

tution instead of compensation. 

ARTICLE 36 
Compensation 

1. The State responsible for an internationally wrongful act is under an obligation to 
compensate for the damage caused thereby, insofar as such damage is not made good by 
restitution. 

2. The compensation shall cover any financially assessable damage including loss of 
profits insofar as it is established. 

ARTICLE 37 
Satisfaction 

1. The State responsible for an internationally wrongful act is under an obligation to give 
satisfaction for the injury caused by that act insofar as it cannot be made good by restitution 
or compensation. 

2. Satisfaction may consist in an acknowledgement of the breach, an expression of regret, 
a formal apology or another appropriate modality. 

3. Satisfaction shall not be out of proportion to the injury and may not take a form 
humiliating to the responsible State. 

ARTICLE 38 
Interest 

1 
1. Interest on any principal sum due under this Chapter shall be payable when necessary 

in order to ensure full reparation. The interest rate and mode of calculation shall be set so 
as to achieve that result. 

2. Interest runs from the date when the principal sum should have been paid until the 
date the obligation to pay is fulfilled. 

ARTICLE 39 
Contribution to the injury 

In the determination of reparation, account shall be taken of the contribution to the injury 
by wilful or negligent action or omission of the injured State or any person or entity in 
relation to whom reparation is sought. 
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C H A P T E R  I11 
S E R I O U S  B R E A C H E S  O F  O B L I G A T I O N S  

U N D E R  P E R E M P T O R Y  N O R M S  O F  G E N E R A L  
I N  T E  R N A T  I 0  N A L L A W  

ARTICLE 40 
Application of this Chapter 

1. This Chapter applies to the international responsibility which is entailed by a serious 
breach by a State of an obligation arising under a peremptory norm of general international 
law. 

2. A breach of such an obligation is serious if it involves a gross or systematic failure by 
the responsible State to fulfil the obligation. 

ARTICLE 41 
Particular consequences of a serious breach of an obligation 

under this Chapter 

1. States shall cooperate to bring to an end through lawful means any serious breach 
within the meaning of article 40. 

2. No State shall recognize as lawful a situation created by a serious breach within the 
meaning of article 40, nor render aid or assistance in maintaining that situation. 

3. This article is without prejudice to the other consequences referred to in this Part and 
to such further consequences that a breach to which this Chapter applies may entail under 
international law. 

Part Three 
The Implementation of the International 

Responsibility of a State 

C H A P T E R  I 
I N V O C A T I O N  O F  T H E  R E S P O N S I B I L I T Y  O F  A S T A T E  

ARTICLE 42 
Invocation of responsibility by an injured State 

A State is entitled as an injured State to invoke the responsibility of another State if the 
obligation breached is owed to: 

(a) that State individually; or 
(b) a group of States including that State, or the international community as a whole, 

and the breach of the obligation: 

(i) specially affects that State; or 
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(ii) is of such a character as radically to change the position of all the other States 
to which the obligation is owed with respect to the further performance of the 
obligation. 

ARTICLE 43 
Notice of claim by an injured State 

1. An injured State which invokes the responsibility of another State shall give notice of 

2. The injured State may specify in particular: 
its claim to that State. 

(a) the conduct that the responsible State should take in order to cease the wrongful 
act, if it is continuing; 

(b) what form reparation should take in accordance with the provisions of Part 
Two. 

ARTICLE 44 
Admissibility of claims 

The responsibility of a State may not be invoked i f  

(a) the claim is not brought in accordance with any applicable rule relating to the 
nationality of claims; 

(b) the claim is one to which the rule of exhaustion of local remedies applies and any 
available and effective local remedy has not been exhausted. 

ARTICLE 45 
Loss of the right to invoke responsibility 

The responsibility of a State may not be invoked if: 

(a) the injured State has validly waived the claim; 
(b) the injured State is to be considered as having, by reason of its conduct, validly 

acquiesced in the lapse of the claim. 

ARTICLE 46 
Plurality of injured States 

Where several States are injured by the same internationally wrongful act, each injured State 
may separately invoke the responsibility of the State which has committed the internationally 
wrongful act. 

ARTICLE 47 
Plurality of responsible States 

1. Where several States are responsible for the same internationally wrongful act, the 

2. Paragraph 1: 
responsibility of each State may be invoked in relation to that act. 

c 
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(a) does not permit any injured State to recover, by way of compensation, more than 

(b) is without prejudice to any right of recourse against the other responsible States. 
the damage it has suffered; 

ARTICLE 48 
Invocation of responsibility by a State other than an injured State 

1. Any State other than an injured State is entitled to invoke the responsibility of another 

(a) the obligation breached is owed to a group of States including that State, and is 

(b) the obligation breached is owed to the international community as a whole. 

State in accordance with paragraph 2 i f  

established for the protection of a collective interest of the group; or 

2. Any State entitled to invoke responsibility under paragraph 1 may claim from the 

(a) cessation of the internationally wrongful act, and assurances and guarantees of 
non-repetition in accordance with article 30; and 

(b) performance of the obligation of reparation in accordance with the preceding 
articles, in the interest of the injured State or of the beneficiaries of the obligation 
breached. 

3. The requirements for the invocation of responsibility by an injured State under arti- 
cles 43,44 and 45 apply to an invocation of responsibility by a State entitled to do so under 
paragraph 1. 

responsible State: 

C H A P T E R  I1 
C O U N T E R M E A S U R E S  

ARTICLE 49 
Object and limits of countermeasures 

1. An injured State may only take countermeasures against a State which is responsible 
for an internationally wrongful act in order to induce that State to comply with its obligations 
under Part Two. 

2. Countermeasures are limited to the non-performance for the time being of international 
obligations of the State taking the measures towards the responsible State. 

3. Countermeasures shall, as far as possible, be taken in such a way as to permit the 
resumption of performance of the obligations in question. 

ARTICLE 50 
Obligations not affected by countermeasures 

1. Countermeasures shall not affect: 
(a) the obligation to refrain from the threat or use of force as embodied in the Charter 

of the United Nations; 
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(b) obligations for the protection of fundamental human rights; 
(c) obligations of a humanitarian character prohibiting reprisals; 
(d) other obligations under peremptory norms of general international law. 

2. A State taking countermeasures is not relieved from fulfilling its obligations: 
(a) under any dispute settlement procedure applicable between it and the responsible 

(b) to respect the inviolability of diplomatic or consular agents, premises, archives 
State; 

and documents. 

ARTICLE 51 
Proportionality 

Countermeasures must be commensurate with the injury suffered, taking into account the 
gravity of the internationally wrongful act and the rights in question. 

ARTICLE 52 
Conditions relating to resort to countermeasures 

I .  Before taking countermeasures, an injured State shall: 
(a) call on the responsible State, in accordance with article 43, to fulfil its obligations 

(b) notify the responsible State of any decision to take countermeasures and offer to 

2. Notwithstanding paragraph l(b), the injured State may take such urgent countermea- 

3. Countermeasures may not be taken, and if already taken must be suspended without 

under Part Two; 

negotiate with that State. 

sures as are necessary to preserve its rights. 

undue delay if: 
(a) the internationally wrongful act has ceased, and 
(b) the dispute is pending before a court or tribunal which has the authority to make 

4. Paragraph 3 does not apply if the responsible State fails to implement the dispute 
decisions binding on the parties. 

settlement procedures in good faith. 

ARTICLE 53 
Termination of countermeasures 

Countermeasures shall be terminated as soon as the responsible State has complied with its 
obligations under Part Two in relation to the internationally wrongful act. 

ARTICLE 54 
Measures taken by States other than an injured State 

This Chapter does not prejudice the right of any State, entitled under article 48, paragraph 1 
to invoke the responsibility of another State, to take lawful measures against that State to 
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ensure cessation of the breach and reparation in the interest of the injured State or of the 
beneficiaries of the obligation breached. 

Part Four 
General Provisions 

ARTICLE 55 
Lex specialis 

These articles do not apply where and to the extent that the conditions for the existence 
of an internationally wrongful act or the content or implementation of the international 
responsibility of a State are governed by special rules of international law. 

ARTICLE 56 
Questions of State responsibility not regulated by these articles 

The applicable rules of international law continue to govern questions concerning the re- 
sponsibility of a State for an internationally wrongful act to the extent that they are not 
regulated by these articles. 

ARTICLE 57 
Responsibility of an international organization 

These articles are without prejudice to any question of the responsibility under international 
law of an international organization, or of any State for the conduct of an international 
organization. 

ARTICLE 58 
Individual responsibility 

These articles are without prejudice to any question of the individual responsibility under 
international law of any person acting on behalf of a State. 

ARTICLE 59 
Charter of the United Nations 

These articles are without prejudice to the Charter of the United Nations. 
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Commentaries 

1. These articles seek to formulate, by way of codification and progressive development, 
the basic rules of international law concerning the responsibility of States for their inter- 
nationally wrongful acts. The emphasis is on the secondary rules of State responsibility: 
that is to say, the general conditions under international law for the State to be consid- 
ered responsible for wrongful actions or omissions, and the legal consequences which flow 
therefrom. The articles do not attempt to define the content of the international obligations 
breach of which gives rise to responsibility. This is the function of the primary rules, whose 
codification would involve restating most of substantive international law, customary and 
conventional. 

2. 
of the project, saw the articles as specifying. . . 

Roberto Ago, who was responsible for establishing the basic structure and orientation 

“the principles which govern the responsibility of States for internationally 
wrongful acts, maintaining a strict distinction between this task and the task 
of defining the rules that place obligations on States, the violation of which 
may generate responsibility . . . [I]t is one thing to define a rule and the content 
of the obligation it imposes, and another to determine whether that obligation 
has been violated and what should be the consequences of the violation.”33 

3. Given the existence of a primary rule establishing an obligation under international 
law for a State, and assuming that a question has arisen as to whether that State has complied 
with the obligation, a number of further issues of a general character arise. These include: 

(a) the role of international law as distinct from the internal law of the State concerned 
in characterising conduct as unlawful; 

determining in what circumstances conduct is to be attributed to the State as a subject 
of international law; 

specifying when and for what period of time there is or has been a breach of an 
international obligation by a State; 

determining in what circumstances a State may be responsible for the conduct of 
another State which is incompatible with an international obligation of the latter; 

defining the circumstances in which the wrongfulness of conduct under international 
law may be precluded; 

(b) 

(c) 

(d) 

(e) 

33 Yearbook.. .1970, vol. II, p. 306, para. 66 (c). 
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specifying the content of State responsibility, i.e. the new legal relations that arise 
from the commission by a State of an internationally wrongful act, in terms of 
cessation of the wrongful act, and reparation for any injury done; 

determining any procedural or substantive preconditions for one State to invoke the 
responsibility of another State, and the circumstances in which the right to invoke 
responsibility may be lost; 

laying down the conditions under which a State may be entitled to respond to a 
breach of an international obligation by taking countermeasures designed to ensure 
the fulfilment of the obligations of the responsible State under these articles. 

(0 

(g) 

(h) 

This is the province of the secondary rules of State responsibility. 

4. 
in the present articles: 

A number of matters do not fall within the scope of State responsibility as dealt with 

First, as already noted, it is not the function of the articles to specify the content of the 
obligations laid down by particular primary rules, or their interpretation. Nor do the articles 
deal with the question whether and for how long particular primary obligations are in force 
for a State. It is a matter for the law of treaties to determine whether a State is a party 
to a valid treaty, whether the treaty is in force for that State and with respect to which 
provisions, and how the treaty is to be interpreted. The same is true, mutatis murandis, 
for other “sources” of international obligations, such as customary international law. The 
articles take the existence and content of the primary rules of international law as they are 
at the relevant time; they provide the framework for determining whether the consequent 
obligations of each State have been breached, and with what legal consequences for other 
States. 

Secondly, the consequences dealt with in the articles are those which flow from the com- 
mission of an internationally wrongful act as No attempt is made to deal with the 
consequences of a breach for the continued validity or binding effect of the primary rule 
(e.g. the right of an injured State to terminate or suspend a treaty for material breach, as 
reflected in article 60 of the Vienna Convention on the Law of Treaties). Nor do the ar- 
ticles cover such indirect or additional consequences as may flow from the responses of 
international organizations to wrongful conduct. In carrying out their functions it may be 
necessary for international organizations to take a position on whether a State has breached 
an international obligation. But even where this is so, the consequences will be those de- 
termined by or within the framework of the constituent instrument of the organization, and 
these fall outside the scope of the articles. This is particularly the case with action of the 
United Nations under the Charter, which is specifically reserved by article 59. 

Thirdly, the articles deal only with the responsibility for conduct which is internationally 
wrongful. There may be cases where States incur obligations to compensate for the injurious 
consequences of conduct which is not prohibited, and may even be expressly permitted, by 

34 For the purposes of the articles, the term “internationally wrongful act” includes an omission, and 
extends to conduct consisting of several actions or omissions which together amount to an 
internationally wrongful act. See commentary to article 1, para. (1). 



76 State responsibility: articles and commentaries 

international law (e.g. compensation for property duly taken for a public purpose). There 
may also be cases where a State is obliged to restore the status quo ante after some lawful 
activity has been completed. These requirements of compensation or restoration would 
involve primary obligations; it would be the the failure to pay compensation, or to restore 
the status quo which would engage the international responsibility of the State concerned. 
Thus for the purposes of these articles, international responsibility results exclusively from 
a wrongful act contrary to international law. This is reflected in the title of the articles. 

Fourthly, the articles are concerned only with the responsibility of States for internationally 
wrongful conduct, leaving to one side issues of the responsibility of international organiza- 
tions or of other non-State entities (see articles 57,58). 

5. On the other hand the present articles are concerned with the whole field of State re- 
sponsibility. Thus they are not limited to breaches of obligations of a bilateral character, e.g. 
under a bilateral treaty with another State. They apply to the whole field of the international 
obligations of States, whether the obligation is owed to one or several States, to an individual 
or group, or to the international community as a whole. Being general in character, they are 
also for the most part residual. In principle States are free, when establishing or agreeing to 
be bound by a rule, to specify that its breach shall entail only particular consequences and 
thereby to exclude the ordinary rules of responsibility. This is made clear by article 55. 

6. The present articles are divided into four Parts. Part One is entitled “The Inter- 
nationally Wrongful Act of a State”. It deals with the requirements for the international 
responsibility of a State to arise. Part TWO, “Content of the International Responsibility of 
a State”, deals with the legal consequences for the responsible State of its internationally 
wrongful act, in particular as they concern cessation and reparation. Part Three is entitled 
“The Implementation of the International Responsibility of a State”. It identifies the State 
or States which may react to an internationally wrongful act and specifies the modalities 
by which this may be done, including, in certain circumstances, by the taking of coun- 
termeasures as necessary to ensure cessation of the wrongful act and reparation for its 
consequences. Part Four contains certain general provisions applicable to the articles as a 
whole. 
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Part One 
The Internationally Wrongful Act of a State 

Part One defines the general conditions necessary for State responsibility to arise. Chapter I 
lays down three basic principles for responsibility, from which the articles as a whole 
proceed. Chapter I1 defines the conditions under which conduct is attributable to the State. 
Chapter 111 spells out in general terms the conditions under which such conduct amounts 
to a breach of an international obligation of the State concerned. Chapter N deals with 
certain exceptional cases where one State may be responsible for the conduct of another 
State not in conformity with an international obligation of the latter. Chapter V defines 
the circumstances precluding the wrongfulness for conduct not in conformity with the 
international obligations of a State. 

C H A P T E R  I 
G E N E R A L  P R I N C I P L E S  

ARTICLE I 

Responsibility of a State for its internationally wrongful acts 

Every internationally wrongful act of a State entails the international 
responsibility of that State. 

Commentary 

(1) Article 1 states the basic principle underlying the articles as a whole, which is that 
a breach of international law by a State entails its international responsibility. An inter- 
nationally wrongful act of a State may consist in one or more actions or omissions or a 
combination of both. Whether there has been an internationally wrongful act depends, first, 
on the requirements of the obligation which is said to have been breached and, secondly, on 
the framework conditions for such an act, which are set out in Part 1. The term “international 
responsibility” covers the new legal relations which arise under international law by reason 
of the internationally wrongful act of a State. The content of these new legal relations is 
specified in Part Two. 

(2) The Permanent Court of International Justice applied the principle set out in arti- 
cle 1 in a number of cases. For example in Phosphates in Morocco, the Permanent Court 
affirmed that when a State commits an internationally wrongful act against another State 
international responsibility is established “immediately as between the two States”.35 The 
International Court of Justice has applied the principle on several occasions, for example 
in the Co& Channel in the Military and Paramilitary Activities case,37 and in the 

35 Phosphates in Morocco, Preliminary Objections, 1938, RCXJ., SeriesMB, No. 74, p. 10, at p. 28. See 
also S.S. “Wimbledon”, 1923, RC.I.J., Series A, No. 1, p. 15, at p. 30; Factory at Chorzdw, Jurisdiction, 
1927, RC.I.J., Series A, No. 9, p. 21; Factory at Chorzdw, Merits, 1928, RC.I.J., Series A, No. 17, p. 29. 

36 Co& Channel, Merits, 1.C.J. Reports 1949, p. 4, at p. 23. 
31 Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America), 

Merits, I.C.J. Reports 1986, p. 14, at pp. 142, para. 283, 149, para. 292. 
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GabZkvo-Nagymaros Project case?8 The Court also referred to the principle in the ad- 
visory opinions on Reparation for Injuries:’ and on the Znterpretation of Peace Treaties, 
Second Phase;O in which it stated that “refusal to fulfil a treaty obligation involves in- 
ternational responsibility”!’ Arbitral tribunals have repeatedly affirmed the principle, for 
example in the Claims of Italian Subjects Resident in Peru cases;2 in the Dickson Car Wheel 
Company case;3 in the International Fisheries Company case,@ in the British Claims in 
the Spanish Zone of Morocco case>5 and in the Armstrong Cork Company case!6 In the 
Rainbow Warrior case;7 the Arbitral Tribunal stressed that “any violation by a State of any 
obligation, of whatever origin, gives rise to State responsibility”!* 

(3) That every internationally wrongful act of a State entails the international respon- 
sibility of that State, and thus gives rise to new international legal relations additional to 
those which existed before the act took place, has been widely recognised, both before49 
and sinceSo article 1 was first formulated by the Commission. It is true that there were 
early differences of opinion over the definition of the legal relationships arising from an 
internationally wrongful act. One approach, associated with Anzilotti, described the le- 
gal consequences deriving from an internationally wrongful act exclusively in terms of a 
binding bilateral relationship thereby established between the wrongdoing State and the 
injured State, in which the obligation of the former State to make reparation is set against 
the “subjective” right of the latter State to require reparation. Another view, associated with 
Kelsen, started from the idea that the legal order is a coercive order and saw the authorization 
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Gab8iIovo-Nagymaros Project (Hungaty/Slovakia), I. C.J. Reports 1997, p. 7, at p. 38, para. 47. 
Reparation for Injuries Suffered in the Service of the United Nations, I.C.J. Reports 1949, p. 174, at 
p. 184. 
Interpretation of Peace Treaties with Bulgaria, Hungary and Romania, Second Phase, I.C. J. Reports 
1950, p. 221. 
Ibid., at p. 228. 
Seven of these awards, rendered in 1901, reiterated that “a universally recognized principle of 
international law states that the State is responsible for the violations of the law of nations committed 
by its agents.. . ”: R.I.A.A., vol. XV, p. 395 (1901), at pp. 399,401,404,407,408,409,411. 
R.I.A.A., vol. IV, p. 669 (1931), atp. 678. 
R.I.A.A., vol. JY, p. 691 (1931). at p. 701. 
According to the arbitrator, Max Huber, it is an indisputable principle that “responsibility is the 
necessary corollary of rights. All international rights entail international responsibility. . . ”; R.I.A.A., 
vol. LI, p. 615 (1925), atp. 641. 
According to the Italian-United States Conciliation Commission, no State may “escape the 
responsibility arising out of the exercise of an illicit action from the viewpoint of the general principles 
of international law”: R.I.A.A., vol. XIV, p. 159 (1953). at p. 163. 
Rainbow Warrior (New ZealadFrance), R.I.A.A., vol. XX, p. 217 (1990). 
Ibid.,at p. 251, para. 75. 
See e.g. D. Anzilotti, Corso di diritro internazionale (4th edn.) (Padua, CEDAM, 1955) vol. I, p. 385. 
W. Wengler, Volkerrecht (Berlin, Springer, 1964) vol. I, p. 499; G.I. Rnkin, Teoria mezhdunarodnogo 
prava, Mezhduranodnye otnoshenia (Moscow, 1970), p. 470; E. Jim6nez de Arkhaga, “International 
Responsibility”, in M. S~rensen (ed.), Manual of Public International Law (London, Macmillan, 
1968), p. 533. 
See e.g. I. Brownlie, Principles of Public International Law (5* edn.) (Oxford, Clarendon Press, 
1998). p. 435; B. Conforti, Diritto Internazionale (4“ edn.) (Milan, EditoriaIe Scientifica, 1995), 
p. 332; P. Daillier & A. Pellet, Droit internationalpublic (Nguyen Quoc Dinh) (6”’ edn.) (Paris, 
L.G.D.J., 1999). p. 742; P.-M. Dupuy, Droit international public (3rd edn.) (Paris, Pr6cis Dalloz, 1998), 
p. 414; R. Wolfrum, “Internationally Wrongful Acts”, in R. Bernhardt (ed.), Encyclopedia of Public 
International Law (North Holland, Amsterdam, 1995), vol. II, p. 1398. 
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accorded to the injured State to apply a coercive sanction against the responsible State as 
the primary legal consequence flowing directly from the wrongful act?1 According to this 
view, general international law empowered the injured State to react to a wrong; the obli- 
gation to make reparation was treated as subsidiary, a way by which the responsible State 
could avoid the application of coercion. A third view, which came to prevail, held that the 
consequences of an internationally wrongful act cannot be limited either to reparation or to 
a In international law, as in any system of law, the wrongful act may give rise 
to various types of legal relations, depending on the circumstances. 

(4) Opinions have also differed on the question whether the legal relations arising from 
the occurrence of an internationally wrongful act were essentially bilateral, i.e., concerned 
only the relations of the responsible State and the injured State inter se. Increasingly it has 
been recognized that some wrongful acts engage the responsibility of the State concerned 
towards several or many States or even towards the international community as a whole. 
A significant step in this direction was taken by the International Court in the Barcelona 
Traction case when it noted that 

“an essential distinction should be drawn between the obligations of a State 
towards the international community as a whole, and those arising v i s - h i s  
another State in the field of diplomatic protection. By their very nature the 
former are the concern of all States. In view of the importance of the rights 
involved, all States can be held to have a legal interest in their protection; they 
are obligations erga o m n e ~ . ” ~ ~  

Every State, by virtue of its membership in the international community, has a legal interest 
in the protection of certain basic rights and the fulfilment of certain essential obligations. 
Among these the Court instanced “the outlawing of acts of aggression, and of genocide, 
as also. . . the principles and rules concerning the basic rights of the human person, in- 
cluding protection from slavery and racial di~crimination”?~ In later cases the Court has 
reaffirmed this idea?5 The consequences of a broader conception of international respon- 
sibility must necessarily be reflected in the articles which, although they include standard 
bilateral situations of responsibility, are not limited to them. 

(5) Thus the term “international responsibility” in article 1 covers the relations which 
arise under international law from the internationally wrongful act of a State, whether such 
relations are limited to the wrongdoing State and one injured State or whether they extend 
also to other States or indeed to other subjects of international law, and whether they are 

51 See H. Kelsen (R.W. Tucker, ed.), Principles of International Law (New York, Halt, Rhinehart & 
Winston, 1966), p. 22. 

52 See, e.g., R. Ago, “Le d6lit international”, Recueil des cours, vol. 68 (1939m). p. 417, at pp. 430-440; 
. H. Lauterpacht, Oppenheim’s International Law (8” edn.) (London, Longmans, 1955), vol. I, 
pp. 352-354. 

53 Barcelona Traction, Light and Power Company, Limited, Second Phase, I.C.J. Reports 1970, p. 3, at 
p. 32, para. 33. 

54 Ibid., at p. 32, para. 34. 
55 See East limor (Portugal v. Australia), I.C.J. Reports 1995, p. 90, at p. 102, para. 29; Legaliv of the 

Threat or Use of Nuclear Weapons, I.C.J. Reports 1996, p. 226, at p. 258, para. 83; Application of the 
Convention on the Prevention and Punishment of the Crime of Genocide, Preliminary Objections, 
I.C.J. Reports 1996, p. 595, at pp. 615-616, paras. 31-32. 
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centred on obligations of restitution or compensation or also give the injured State the 
possibility of responding by way of counter-measures. 

(6) The fact that under article 1 every internationally wrongful act of a State entails the 
international responsibility of that State does not mean that other States may not also be held 
responsible for the conduct in question, or for injury caused as a result. Under Chapter 11 
the same conduct may be attributable to several States at the same time. Under Chapter IV, 
one State may be responsible for the internationally wrongful act of another, for example 
if the act was carried out under its direction and control. Nonetheless the basic principle of 
international law is that each State is responsible for its own conduct in respect of its own 
international obligations. 

(7) The articles deal only with the responsibility of States. Of course, as the International 
Court of Justice affirmed in the Reparation forlnjuries case, the United Nations “is a subject 
of international law and capable of possessing international rights and duties. , . it has the 
capacity to maintain its rights by bringing international claims”?6 The Court has also drawn 
attention to the responsibility of the United Nations for the conduct of its organs or agents?7 
It may be that the notion of responsibility for wrongful conduct is a basic element in the 
possession of international legal personality. Nonetheless special considerations apply to the 
responsibility of other international legal persons, and these are not covered in the articles.58 

(8) As to terminology, the French term “fait internationalement illicite” is preferable to 
“d6lit” or other similar expressions which may have a special meaning in internal law. For the 
same reason, it is best to avoid, in English, such terms as “tort”, “delict” or “delinquency”, or 
in Spanish the term “delito”. The French term “fait internationalement illicite” is better than 
“acte internationalement illicite”, since wrongfulness often results from omissions which 
are hardly indicated by the term “acte”. Moreover, the latter term appears to imply that 
the legal consequences are intended by its author. For the same reasons, the term “hecho 
internacionalmente ilicito” is adopted in the Spanish text. In the English text, it is necessary 
to maintain the expression “internationally wrongful act”, since the French “fait” has no 
exact equivalent; nonetheless, the term “act” is intended to encompass omissions, and this 
is made clear in article 2. 

56 I.C.J. Reports 1949, p. 174, at p. 179. 
57 Difference Relating to Immunity from Legal Process of a Special Rapporteur of the Commission on 

Human Rights, I.C.J. Reports 1999, p. 62, at pp, 88-89, para. 66. 
58 For the position of international organizations see article 57 and commentary. 
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ARTICLE 2 

Elements of an internationally wrongful act of a State 

There is an internationally wrongful act of a State when conduct con- 
sisting of an action or omission: 

(a) is attributable to the State under international law; and 

(b) constitutes a breach of an international obligation of the State. 

Commentary 

(1) Article 1 states the basic principle that every internationally wrongful act of a State 
entails its international responsibility. Article 2 specifies the conditions required to establish 
the existence of an internationally wrongful act of the State, i.e. the constituent elements of 
such an act. Two elements are identified. First, the conduct in question must be attributable 
to the State under international law. Secondly, for responsibility to attach to the act of the 
State, the conduct must constitute a breach of an international legal obligation in force for 
that State at that time. 

(2) These two elements were specified, for example, by the Permanent Court of Interna- 
tional Justice in the Phosphates in Morocco case?’ The Court explicitly linked the creation 
of international responsibility with the existence of an “act being attributable to the State 
and described as contrary to the treaty right[s] of another State”:’ The International Court 
has also referred to the two elements on several occasions. In the Diplomatic and Consular 
StafScase,6l it pointed out that, in order to establish the responsibility of Iran. . . 

“[flirst, it must determine how far, legally, the acts in question may be regarded 
as imputable to the Iranian State. Secondly, it must consider their compatibility 
or incompatibility with the obligations of Iran under treaties in force or under 
any other rules of international law that may be applicable.”62 

Similarly in the Dickson Car Wheel Company case, the Mexico-United States General 
Claims Commission noted that the condition required for a State to incur international 
responsibility is “that an unlawful international act be imputed to it, that is, that there exist 
a violation of a duty imposed by an international juridical standard”.63 

(3) The element of attribution has sometimes been described as “subjective” and the 
element of breach as “objective”, but the articles avoid such terminology.62 Whether there 
has been a breach of a rule may depend on the intention or knowledge of relevant State 

59 Phosphates in Morocco, Preliminary Objections, 1938, RC.LJ., Series A/B, No. 74, p. 10. 
60 Ibid., at p. 28. 
61 United States Diplomatic and Consular Staff in Tehran, I.C.J. Reports 1980, p. 3. 
62 Ibid., at p. 29, para. 56. Cf. p. 41, para. 90. See also Military and Paramilitary Activities in and against 

Nicaragua (Nicaragua v. United States of America), Merits, 1.C.J. Reports 1986, p. 14, at pp. 117-1 18, 
para. 226; GabGovo-Nagymaros Project (Hungary/Slovakia), I.C.J. Reports 1997, p. 7, at p. 54, 
para. 78. 

63 R.I.A.A., vol. lV,p. 669 (1931), atp. 678. 
64 Cf. Yearbook.. .1973, vol. II, p. 179, para. 1. 
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organs or agents and in that sense may be “subjective”. For example article 11 of the Genocide 
Convention states that: “In the present Convention, genocide means any of the following 
acts committed with intent to destroy, in whole or in part, a national, ethnical, racial or 
religious group, as such. . , ” In other cases, the standard for breach of an obligation may 
be “objective”, in the sense that the advertence or otherwise of relevant State organs or 
agents may be irrelevant. Whether responsibility is “objective” or “subjective” in t h i s  sense 
depends on the circumstances, including the content of the primary obligation in question. 
The articles lay down no general rule in that regard. The same is true of other standards, 
whether they involve some degree of fault, culpability, negligence or want of due diligence. 
Such standards vary from one context to another for reasons which essentially relate to the 
object and purpose of the treaty provision or other rule giving rise to the primary obligation. 
Nor do the articles lay down any presumption in this regard as between the different possible 
standards. Establishing these is a matter for the interpretation and application of the primary 
rules engaged in the given case. 

(4) Conduct attributable to the State can consist of actions or omissions. Cases in which 
the international responsibility of a State has been invoked on the basis of an omission are 
at least as numerous as those based on positive acts, and no difference in principle exists 
between the two. Moreover it may be difficult to isolate an “omission” from the surrounding 
circumstances which are relevant to the determination of responsibility. For example in the 
Corfu Channel case, the International Court of Justice held that it was a sufficient basis for 
Albanian responsibility that it knew, or must have known, of the presence of the mines in its 
territorial waters and did nothing to warn third States of their pre~ence.6~ In the Diplomatic 
and Consular Staffcase, the Court concluded that the responsibility of Iran was entailed by 
the “inaction” of its authorities which “failed to take appropriate steps”, in circumstances 
where such steps were evidently called In other cases it may be the combination of 
an action and an omission which is the basis for re~ponsibility.~~ 

(5) For particular conduct to be characterized as an internationally wrongful act, it must 
first be attributable to the State. The State is a real organized entity, a legal person with full 
authority to act under international law. But to recognize this is not to deny the elementary 
fact that the State cannot act of itself. An “act of the State” must involve some action or 
omission by a human being or group: “States can act only by and through their agents 
and representatives.”68 The question is which persons should be considered as acting on 
behalf of the State, i.e. what constitutes an “act of the State” for the purposes of State 
responsibility. 

65 Corfu Channel, Merits, I.C.J. Reports 1949, p. 4, at pp. 22-23. 
66 Diplomatic and Consular Staff, I.C.J. Reports 1980, p. 3, at pp. 31-32, paras. 63,67. See also Veldsquez 

Rodrfguez, Inter-Am.Ct.H.R., Series C, No. 4 (1989), para. 170: “under international law a State is 
responsible for the acts of its agents undertaken in their official capacity and for their omissions.. . ”; 
Affaire relative d l’acquisition de la nationalitipolonaise, R.I.A.A., vol. I, p. 425 (1924). 

67 For example, under Article 4 of the Hague Convention (VIII) of 18 October 1907 Relative to the 
Laying of Automatic Submarine Contact Mines, a neutral Power which lays mines off its coasts but 
omits to give the required notice to other States Parties would be responsible accordingly: see 
J.B. Scott, The Proceedings of the Hague Peace Conferences: The Conference of I907 (New York, 
Oxford University Press, 1920). vol. I, p. 643. 

68 German Settlers in Poland, 1923, RCLJ., Series B, No. 6, at p. 22. 
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(6) In speaking of attribution to the State what is meant is the State as a subject of 
international law. Under many legal systems, the State organs consist of different legal 
persons (ministries or other legal entities), which are regarded as having distinct rights and 
obligations for which they alone can be sued and are responsible. For the purposes of the 
international law of State responsibility the position is different. The State is treated as a 
unity, consistent with its recognition as a single legal person in international law. In this as 
in other respects the attribution of conduct to the State is necessarily a normative operation. 
What is crucial is that a given event is sufficiently connected to conduct (whether an act or 
omission) whichisattributableto theStateunderoneorotheroftherulessetoutinChapterI1. 

(7) The second condition for the existence of an internationally wrongful act of the State 
is that the conduct attributable to the State should constitute a breach of an international 
obligation of that State. The terminology of breach of an international obligation of the State 
is long established and is used to cover both treaty and non-treaty obligations. In its judg- 
ment on jurisdiction in the Factory at Chorzdw case, the Permanent Court of International 
Justice used the words “breach of an engagement”:’ It employed the same expression in its 
subsequent judgment on the merits?’ The International Court of Justice referred explicitly 
to these words in the Reparation for Injuries case.71 The Arbitral Tribunal in the Rainbow 
Warrior affair, referred to “any violation by a State of any obligation”?2 In practice, terms 
such as “non-execution of international obligations”, “acts incompatible with international 
obligations”, “violation of an international obligation” or “breach of an engagement” are 
also used?3 All these formulations have essentially the same meaning. The phrase pre- 
ferred in the articles is “breach of an international obligation”, corresponding as it does to 
the language of article 36 (2) (c) of the Statute of the International Court. 

(8) In international law the idea of breach of an obligation has often been equated with 
conduct contrary to the rights of others. The Permanent Court of International Justice spoke 
of an act “contrary to the treaty right[s] of another State” in its judgment in the Phosphates 
in Morocco case?4 That case concerned a limited multilateral treaty which dealt with 
the mutual rights and duties of the parties, but some have considered the correlation of 
obligations and rights as a general feature of international law: there are no international 
obligations of a subject of international law which are not matched by an international right 
of another subject or subjects, or even of the totality of the other subjects (the international 
community as a whole). But different incidents may attach to a right which is held in 
common by all other subjects of international law, as compared with a specific right of a 
given State or States. Different States may be beneficiaries of an obligation in different 
ways, or may have different interests in respect of its performance. Multilateral obligations 
may thus differ from bilateral ones, in view of the diversity of legal rules and institutions 
and the wide variety of interests sought to be protected by them. But whether any obligation 

69 Factory at Chorzdw, Jurisdiction, 1927, P.C.I.J., Series A, No. 9, p. 21. 
I0 Factory at Chorz6w. Merits, 1928, P.C.I.J., Series A, No. 17, p. 29. 
I1 Reparation for Injuries Suffered in the Service of the United Nations, I.C.J. Reports 1949, p. 174, 

at p. 184. 
72 Rainbow Warrior (New ZealandFrance), R.I.A.A., vol. X X ,  p. 211 (1990), at p. 251, para. 15. 
13 At the 1930 League of Nations Codification Conference, the term “any failure.. . to carry out the 

international obligations of the State” was adopted Yearbook . .1956, vol. II, p. 225. 
74 Phosphates in Morocco, Preliminary Objections, 1938, RC.I.J., Ser iesm,  No. 74, p. 10, at p. 28. 
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has been breached still raises the two basic questions identified in article 2, and this is so 
whatever the character or provenance of the obligation breached. It is a separate question 
who may invoke the responsibility arising from the breach of an obligation: this question 
is dealt with in Part Three?5 

(9) Thus there is no exception to the principle stated in article 2 that there are two 
necessary conditions for an internationally wrongful act - conduct attributable to the State 
under international law and the breach by that conduct of an international obligation of 
the State. The question is whether those two necessary conditions are also sufficient. It is 
sometimes said that international responsibility is not engaged by conduct of a State in 
disregard of its obligations unless some further element exists, in particular, “damage” to 
another State. But whether such elements are required depends on the content of the primary 
obligation, and there is no general rule in this respect. For example, the obligation under a 
treaty to enact a uniform law is breached by the failure to enact the law, and it is not necessary 
for another State party to point to any specific damage it has suffered by reason of that failure. 
Whether aparticular obligation is breached forthwith upon a failure to act on the part of the 
responsible State, or whether some further event must occur, depends on the content and 
interpretation of the primary obligation and cannot be determined in the abstract.76 

(10) A related question is whether fault constitutes a necessary element of the internation- 
ally wrongful act of a State. This is certainly not the case if by “fault” one understands the 
existence, for example, of an intention to harm. In the absence of any specific requirement 
of a mental element in terms of the primary obligation, it is only the act of the State that 
matters, independently of any intention. 

(1 1) Article 2 introduces and places in the necessary legal context the questions dealt with 
in subsequent chapters of Part One. Paragraph (a) - which states that conduct attributable 
to the State under international law is necessary for there to be an internationally wrongful 
act - corresponds to chapter 11, while chapter IV deals with the specific cases where one 
State is responsible for the internationally wrongful act of another State. Paragraph (b) - 
which states that such conduct must constitute a breach of an international obligation - 
corresponds to the general principles stated in chapter III, while chapter V deals with cases 
where the wrongfulness of conduct, which would otherwise be a breach of an obligation, 
is precluded. 

(12) In paragraph (a), the term “attribution” is used to denote the operation of attaching 
a given action or omission to a State. In international practice and judicial decisions, the 
term “imputation” is also used?7 But the term “attribution” avoids any suggestion that the 
legal process of connecting conduct to the State is a fiction, or that the conduct in question 
is “really” that of someone else. 

75 See also article 33 (2) and commentary. 
76 For examples of analysis of different obligations, see e.g. Diplomatic and Consular Stafi I.C.J. Reports 

1980, p. 3, at pp. 30-33, paras. 62-68; Rainbow Warrior, R.I.A.A., vol. XX, p. 217 (1990). at 
pp. 266-267, paras. 107-1 10; W.T.O., Report of the Panel, United States - Sections 301-310 of the 
Trade Act of 1974,22 December 1999,WT/DS152/R, paras. 7.41 ff. 
See e.g., Diplornutic and Consular Stafi I.C.J. Reports 1980, p. 3, at p. 29, paras. 56,58; Military and 
Paramilitary Activities, 1,C.J. Reports 1986, p. 14, at p. 51, para. 86. 
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Article 2 OJ 

(13) In paragraph (b), reference is made to the breach of an international obligation rather 
than a rule or a norm of international law. what matters for these purposes is not simply the 
existence of a rule but its application in the specific case to the responsible State. The term 
“obligation” is commonly used in international judicial decisions and practice and in the 
literature to cover all the possibilities. The reference to an “obligation” is limited to an 
obligation under international law, a matter further clarified in article 3. 
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ARTICLE 3 
Characterization of an act of a State as internationally wrongflu1 

The characterization of an act of a State as internationally wrongful is 
governed by international law. Such characterization is not affected by 
the characterization of the same act as lawful by internal law. 

Commentary 

(1) Article 3 makes explicit a principle already implicit in article 2, namely that the 
characterization of a given act as internationally wrongful is independent of its character- 
ization as lawful under the internal law of the State concerned. There are two elements 
to this. First, an act of a State cannot be characterized as internationally wrongful unless 
it constitutes a breach of an international obligation, even if it violates a provision of the 
State’s own law. Secondly and most importantly, a State cannot, by pleading that its conduct 
conforms to the provisions of its internal law, escape the characterization of that conduct 
as wrongful by international law. An act of a State must be characterized as internationally 
wrongful if it constitutes a breach of an international obligation, even if the act does not 
contravene the State’s internal law - even if, under that law, the State was actually bound 
to act in that way. 

(2) As to the first of these elements, perhaps the clearest judicial decision is that of the 
Permanent Court in the Treatment of Polish Nationals case78. The Court denied the Polish 
Government the right to submit to organs of the League of Nations questions concerning 
the application to Polish nationals of certain provisions of the constitution of the Free City 
of Danzig, on the ground that: 

“ . . . according to generally accepted principles, a State cannot rely, as against 
another State, on the provisions of the latter’s Constitution, but only on in- 
ternational law and international obligations duly accepted. . . [C]onversely, a 
State cannot adduce as against another State its own Constitution with a view 
to evading obligations incumbent upon it under international law or treaties 
in force. . . The application of the Danzig Constitution may.. . result in the 
violation of an international obligation incumbent on Danzig towards Poland, 
whether under treaty stipulations or under general international law.. , 
However, in cases of such a nature, it i s  not the Constitution and other laws, 
as such, but the international obligation that gives rise to the responsibility of 
the Free City.”79 

(3) That conformity with the provisions of internal law in no way precludes conduct 
being characterized as internationally wrongful is equally well settled. International ju- 
dicial decisions leave no doubt on that subject. In particular, the Permanent Court ex- 
pressly recognized the principle in its first judgment, in the S.S. Wimbledon.80 The Court 
rejected the argument of the German Government that the passage of the ship through the 
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Kiel Canal would have constituted a violation of the German neutrality orders, observing 
that: 

“ . , . a neutrality order, issued by an individual State, could not prevail over 
the provisions of the Treaty of Peace. . . under Article 380 of the Treaty of 
Versailles, it was [Germany’s] definite duty to allow [the passage of the Wim- 
bledon through the Kiel Canal]. She could not advance her neutrality orders 
against the obligations which she had accepted under this Article.”*’ 

The principle was reaffirmed many times: 

“ , . . it is a generally accepted principle of international law that in the relations 
between Powers who are contracting Parties to a treaty, the provisions of 
municipal law cannot prevail over those of the treaty.”82 

“ . . . it is certain that France cannot rely on her own legislation to limit the 
scope of her international  obligation^."^^ 

‘ I . .  , a State cannot adduce as against another State its own Constitution with 
a view to evading obligations incumbent upon it under international law or 
treaties in force.”84 

A different facet of the same principle was also affirmed in the Advisory Opinions on 
Exchange of Greek and Turkish Populationsg5 and Jurisdiction of the Courts of 

(4) The International Court has often referred to and applied the principle.g7 For example 
in the Reparation for Injuries it noted that “[als the claim is based on the breach 
of an international obligation on the part of the Member held responsible. . . the Member 
cannot contend that this obligation is governed by municipal law”. In the E U I  
a Chamber of the Court emphasized this rule, stating that: 

“Compliance with municipal law and compliance with the provisions of a 
treaty are different questions. What is a breach of treaty may be lawful in 
the municipal law and what is unlawful in the municipal law may be wholly 
innocent of violation of a treaty provision. Even had the Prefect held the 

81 Ibid., at pp. 29-30. 
82 Greco-Bulgarian “Communities”, 1930, RC.I.J., Series B, No. 17, at p. 32. 
83 Free Zones of Upper Savoy and the District of Gex, 1930, P.C.I.J., Series A, No. 24, at p .  12; Free 

Zones of Upper Savoy and the District of Gex, 1932, RCSJ., Series MB, No. 46, p. 96, at p. 167. 
84 Treatment of Polish Nationals, 1932, P.C.I.J., Series AB, No. 44, p. 4, at p. 24, 
85 Exchange of Greek and Turkish Populations, 1925, P.C.I.J., Series B, No. 10, at p. 20. 
86 Jurisdiction of the Courts of Danzig, 1928,l?C.I.J., Series B, No. 15, at pp. 26-21. See also the 

observations of Lord Finlay in Acquisition of Polish Nationality, 1923, P.C.I.J., Series B, No. 7 ,  at p. 26. 
81 See Fisheries, I.C.J. Reports 1951, p. 116, at p. 132; Nottebohm, Preliminary Objection, LCJ Reports 

1953, p.111, at p. 123; Application of the Convention of 1902 Governing the Guardianship of Infants, 
1.C.J. Reports 19% D. 55, at D. 67; AmlicabiliO of the Oblkation to Arbitrate under Section 21 of the 

18 

19 
80 

United Nations HeGuarters-Agreement of 26 June 1947, I.2.J. Reports 1988, p. 12, at pp. 34-35: 
para. 51. 

88 Reparation for Injuries Suffered in the Service of rhe United Nations, I.C.J. Reports 1949, p. 114, at 
p. 180. 

89 ElettronicaSicula S.p.A. (ELSI), I.C.J. Reports 1989, p. 15. 

Treatment of Polish Nationals and Other Persons of Polish Origin or Speech in the Danzig Territory, 

Ibid., at pp. 24-25. See also “Lotus”, 1927, P.C.I.J., Series A, No. 10, at p. 24. 
S.S. “Wimbledon”, 1923, P.C.I.J., SeriesA, No. 1. 

, Series M, No. 44, p. 4. 
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requisition to be entirely justified in Italian law, this would not exclude the 
possibility that it was a violation of the FCN Treaty.”9o 

Conversely, as the Chamber explained: 

“ . . . the fact that an act of a public authority may have been unlawful in munic- 
ipal law does not necessarily mean that that act was unlawful in international 
law, as a breach of treaty or otherwise. A finding of the local courts that an act 
was unlawful may well be relevant to an argument that it was also arbitrary; 
but by itself, and without more, unlawfulness cannot be said to amount to 
arbitrkness . . . Nor does it follow from a finding by a municipal court that an 
act was unjustified, or unreasonable, or arbitrary, that that act is necessarily to 
be classed as arbitrary in international law, though the qualification given to 
the impugned act by a municipal authority may be a valuable indi~at ion.”~~ 

The principle has also been applied by numerous arbitral tribunals?2 

(5) The principle was expressly endorsed in the work undertaken under the auspices 
of the League of Nations on the codification of State Re~ponsibility?~ as well as in the 
work undertaken under the auspices of the United Nations on the codification of the rights 
and duties of States and the law of treaties. The International Law Commission’s Draft 
declaration on rights and duties of States, article 13, provided that: 

“Every State has the duty to carry out in good faith its obligations arising from 
treaties and other sources of international law, and it may not invoke provisions 
in its constitution or its laws as an excuse for failure to perform this duty.”94 

90 
91 
92 

93 

94 

Ibid., at p. 51, para. 73. 
Ibid., at p. 74, para. 124. 
See e.g., the “Alabama” arbitration (1872), in Moore, InternationaZArbitrations vol. IV, p. 4144, at 
pp. 4156,4157; Norwegian Shipowners‘ Claims (NorwayRI.S.A), R.I.A.A., vol. I, p. 309 (1922), at 
p. 331; Tinoco case (United KingdodCosta Rica), R.I.A.A., vol. I, p. 371 (1923), at p. 386; Shufeldt 
Claim, R.I.A.A., vol. 11, p. 1081 (1930), at p. 1098 (“. . .it is a settled principle of international law that 
a sovereign cannot be permitted to set up one of his own municipal laws as a bar to a claim by a 
sovereign for a wrong done to the latter’s subject.”); Wollemborg, R.I.A.A., vol. XIV, p. 283 (1956), at 
p. 289; Flegenheimer, R.I.A.A., vol. XIV, p. 327 (1958), at p. 360. 
In point I of the request for information sent to States by the Preparatory Committee for the I930 
Conference on State Responsibility it was stated: 

“In particular, a State cannot escape its responsibility under international law, if such 
responsibility exists, by appealing to the provisions of its municipal law.” 

In their replies, States agreed expressly or implicitly with this principle: League of Nations, Conference 
for the Codification of International Law, Bases of Discussionfor the Conference drawn up by the 
Preparatory Committee, Vol. III: Responsibility of States for Damage caused in their Territory to the 
Person or  Property of Foreigners (LN doc. C.75.M.69.1929.V.), p. 16. During the debate at the 
Conference, States expressed general approval of the idea embodied in point I and the Third 
Committee of the 1930 Hague Conference adopted article 5 to the effect that “A State cannot avoid 
international responsibility by invoking the state of its municipal law.” (LN doc. 
C.351(c)M.145(~).1930.V; reproduced in Yearbook.. .1956, vol. 11, p. 225). 
See G.A. Res. 375 (IV) of 6 December 1949. For the debate in the Commission, see Yearbook. . .1949, 
pp. 105-106, 150, 171. For the debate in the General Assembly see G.A.O.R., Fourth Session, Sixth 
Comminee, 168th-l73rd, 18-25 October, 1949; 175th-183rd meetings, 27 October - 3 November 1949; 
G.A. O.R., Fourth Session, Plenary Meetings, 270th meeting, 6 December 1949. 
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(6) 
Treaties, article 27 of which provides that: 

Similarly this principle was endorsed in the Vienna Convention on the Law of 

“A party may not invoke the provisions of its internal law as justification for 
its failure to perform a treaty. This rule is without prejudice to article 46.”95 

(7) The rule that the characterization of conduct as unlawful in international law cannot 
be affected by the characterization of the same act as lawful in internal law makes no 
exception for cases where rules of international law require a State to conform to the 
provisions of its internal law, for instance by applying to aliens the same legal treatment 
as to nationals. It is true that in such a case, compliance with internal law is relevant to 
the question of international responsibility. But this is because the rule of international law 
makes it relevant, e.g. by incorporating the standard of compliance with internal law as the 
applicable international standard or as an aspect of it. Especially in the fields of injury to 
aliens and their property and of human rights, the content and application of internal law 
will often be relevant to the question of international responsibility. In every case it will be 
seen on analysis that either the provisions of internal law are relevant as facts in applying 
the applicable international standard, or else that they are actually incorporated in some 
form, conditionally or unconditionally, into that standard. 

(8) As regards the wording of the rule, the formulation “The municipal law of a State 
cannot be invoked to prevent an act of that State from being characterized as wrongful in 
international law”, which is similar to article 5 of the draft adopted on first reading at the 
Hague Conference of 1930 and also to article 27 of the Vienna Convention on the Law of 
Treaties, has the merit of making it clear that States cannot use their internal law as a means 
of escaping international responsibility. On the other hand, such a formulation sounds like a 
rule of procedure and is inappropriate for a statement of principle. Issues of the invocation of 
responsibility belong to Part Three, whereas this principle addresses the underlying question 
of the origin of responsibility. In addition, there are many cases where issues of internal law 
are relevant to the existence or otherwise of responsibility. As already noted, in such cases it 
is international law which determines the scope and limits of any reference to internal law. 
This element is best reflected by saying, first, that the characterization of State conduct as 
internationally wrongful is governed by international law, and secondly by affirming that 
conduct which is characterized as wrongful under international law cannot be excused by 
reference to the legality of that conduct under internal law. 

(9) As to terminology, in the English version the term “internal law” is preferred to 
“municipal law”, because the latter is sometimes used in a narrower sense, and because the 
Vienna Convention on the Law of Treaties speaks of “internal law”. Still less would it be 
appropriate to use the term “national law”, which in some legal systems refers only to the 
laws emanating from the central legislature, as distinct from provincial, cantonal or local 
authorities. The principle in article 3 applies to all laws and regulations adopted within the 

95 Vienna Convention on the Law of Treaties, 23 May 1969, U.N.T.S., vol. 1155, p. 331. Art. 46 of the 
Vienna Convention provides for the invocation of provisions of internal law regarding competence to 
conclude treaties in limited circumstances, viz., where the violation of such provisions “was manifest 
and concerned a rule of.. . internal law of fundamental importance”. 
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framework of the State, by whatever authority and at whatever leveLg6 In the French version 
the expression “droit interne” is preferred to “li5gislation interne” and “loi interne”, because 
it covers all provisions of the internal legal order, whether written or unwritten and whether 
they take the form of constitutional or legislative rules, administrative decrees or judicial 
decisions. 

96 Cf. LaGrand, (Germany v. United States of America), Provisional Measures, I.C.J. Reports 1999, p. 9, 
at p. 16, para. 28. 
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C H A P T E R  I1 
A T T R I B U T I O N  O F  C O N D U C T  T O  A S T A T E  

(1) In accordance with article 2, one of the essential conditions for the international 
responsibility of a State is that the conduct in question is attributable to the State under 
international law. Chapter I1 defines the circumstances in which such attribution is justified, 
i.e. when conduct consisting of an act or omission or a series of acts or omissions is to be 
considered as the conduct of the State. 

(2) In theory, the conduct of all human beings, corporations or collectivities linked to 
the State by nationality, habitual residence or incorporation might be attributed to the State, 
whether or not they have any connection to the government. In international law, such an 
approach is avoided, both with a view to limiting responsibility to conduct which engages 
the State as an organization, and also so as to recognize the autonomy of persons acting on 
their own account and not at the instigation of a public authority. Thus the general rule is 
that the only conduct attributed to the State at the international level is that of its organs of 
government, or of others who have acted under the direction, instigation or control of those 
organs, i.e., as agents of the State?7 

(3) As a corollary, the conduct of private persons is not as such attributable to the State. 
This was established, for example in the Tellini case of 1923. The Council of the League 
of Nations referred to a special Committee of Jurists certain questions arising from an 
incident between Italy and Greece.98 This involved the assassination on Greek territory of 
the Chairman and several members of an international commission entrusted with the task of 
delimiting the Greek-Albanian border. In reply to question five, the Committee stated that: 

“The responsibility of a State is only involved by the commission in its territory 
of a political crime against the persons of foreigners if the State has neglected 
to take all reasonable measures for the prevention of the crime and the pursuit, 
arrest and bringing to justice of the criminal.”99 

(4) The attribution of conduct to the State as a subject of international law is based on 
criteria determined by international law and not on the mere recognition of a link of factual 
causality. As a normative operation, attribution must be clearly distinguished from the 
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See e.g., I. Brownlie, System of the Law of Nations: State Responsibility (Part I )  (Oxford, Clarendon 
Press, 1983), pp. 132-166; D.D. Caron, “The Basis of Responsibility: Attribution and Other 
Trans-Substantive Rules”, in R. Lillich & D. Magraw (eds.), The Iran-United States Claims Tribunal: 
Its Contribution to the Law of State Responsibility (hington-on-Hudson, Transnational Publishers, 
1998), p. 109; L. Condorelli, “L‘imputation B 1’Etat d’un fait internationalement illicite: solutions 
classiques et nouvelles tendances”, Recueil des c o w s . .  . , vol. 189 (1984-M), p. 9; H. Dipla, La 
responsabiliti de I’Etat pour violation des droits de l’homme - problkmes d’imputation (Paris, Ptdone, 
1994); A.V. Freeman, “Responsibility of States for Unlawful Acts of Their Armed Forces”, Recueil des 
c o w s . .  . , vol. 88 (1956), p. 261; F. Przetacznik, “The International Responsibility of States for the 
Unauthorized Acts of their Organs”, Sri Lanka Journal of International Law, vol. 1 (1989), p. 151. 
League of Nations, Oficial Journal, 41h Year, No. 11 (November 1923), p. 1349. 
League of Nations, Oficial Journal, 5” Year, No. 4 (April 1924), p. 524. See also the Janes case, 
R.I.A.A., vol. IV, p. 82 (1925). 
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characterization of conduct as internationally wrongful. Its concern is to establish that there 
is an act of the State for the purposes of responsibility. To show that conduct is attributable 
to the State says nothing, as such, about the legality or otherwise of that conduct, and rules 
of attribution should not be formulated in terms which imply otherwise. But the different 
rules of attribution stated in Chapter I1 have a cumulative effect, such that a State may be 
responsible for the effects of the conduct of private parties, if it failed to take necessary 
measures to prevent those effects. For example a receiving State is not responsible, as such, 
for the acts of private individuals in seizing an embassy, but it will be responsible if it fails to 
take all necessary steps to protect the embassy from seizure, or to regain control over it.1m 
In this respect there is often a close link between the basis of attribution and the particular 
obligation said to have been breached, even though the two elements are analytically distinct. 

(5) The question of attribution of conduct to the State for the purposes of responsibility 
is to be distinguished from other international law processes by which particular organs 
are authorized to enter into commitments on behalf of the State. Thus the head of State or 
government or the minister of foreign affairs is regarded as having authority to represent 
the State without any need to produce full powers.’o’ Such rules have nothing to do with 
attribution for the purposes of State responsibility. In principle, the State’s responsibility is 
engaged by conduct incompatible with its international obligations, irrespective of the level 
of administration or government at which the conduct occurs.1oz Thus the rules concerning 
attribution set out in this Chapter are formulated for this particular purpose, and not for 
other purposes for which it may be necessary to define the State or its government. 

(6) In determining what constitutes an organ of a State for the purposes of responsibility, 
the internal law and practice of each State are of prime importance. The structure of the 
State and the functions of its organs are not, in general, governed by international law. It is a 
matter for each State to decide how its administration is to be structured and which functions 
are to be assumed by government. But while the State remains free to determine its internal 
structure and functions through its own law and practice, international law has a distinct role. 
For example, the conduct of certain institutions performing public functions and exercising 
public powers (e.g. the police) is attributed to the State even if those institutions are regarded 
in internal law as autonomous and independent of the executive government.lo3 Conduct 
engaged in by organs of the State in excess of their competence may also be attributed to 
the State under international law, whatever the position may be under internal law.’04 

(7) The purpose of this chapter is to specify the conditions under which conduct is 
attributed to the State as a subject of international law for the purposes of determining 
its international responsibility. Conduct is thereby attributed to the State as a subject of 
international law and not as a subject of internal law. In internal law, it is common for 

100 See United States Diplomatic and Consular Staff in Tehran, I.C.J. Reports 1980, p. 3. 
101 See arts. 7,8,46,47, Vienna Convention on the Law of Treaties, 23 May 1969; U.N.W. ,  vol. 1155, 

102 The point was emphasised, in the context of federal States, in LaGrand (Germany v. United Stares of 
p. 331. 

America), Provisional Measures, I.C.J. Reports 1999, p. 9, at p. 16, para. 28. It is not of course limited 
to federal States. See further article 5 and commentary. 

103 See commentary to article 4, para. (1 1); see also article 5 and commentary. 
104 See article 7 and commentary. 
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the “State” to be subdivided into a series of distinct legal entities. For example, ministries, 
departments, component units of all kinds, State commissions or corporations may have 
separate legal personality under internal law, with separate accounts and separate liabilities. 
But international law does not permit a State to escape its international responsibilities by 
a mere process of internal sub-division. The State as a subject of international law is held 
responsible for the conduct of all the organs, instrumentalities and officials which form 
part of its organization and act in that capacity, whether or not they have separate legal 
personality under its internal law. 

(8) Chapter I1 consists of eight articles. Article 4 states the basic rule attributing to the 
State the conduct of its organs. Article 5 deals with conduct of entities empowered to exercise 
the governmental authority of a State, and article 6 deals with the special case where an 
organ of one State is placed at the disposal of another State and empowered to exercise the 
governmental authority of that State. Article 7 makes it clear that the conduct of organs 
or entities empowered to exercise governmental authority is attributable to the State even 
if it was carried out outside the authority of the organ or person concerned or contrary to 
instructions. Articles 8-1 1 then deal with certain additional cases where conduct, not that 
of a State organ or entity, is nonetheless attributed to the State in international law. Article 8 
deals with conduct carried out on the instructions of a State organ or under its direction or 
control. Article 9 deals with certain conduct involving elements of governmental authority, 
canied out in the absence of the official authorities. Article 10 concerns the special case 
of responsibility in defined circumstances for the conduct of insurrectional movements. 
Article 11 deals with conduct not attributable to the State under one of the earlier articles 
which is nonetheless adopted by the State, expressly or by conduct, as its own. 

(9) These rules are cumulative but they are also limitative. In the absence of a specific 
undertaking or guarantee (which would be a Zex s p e c i ~ l i s ’ ~ ~ ) ,  a State is not responsible 
for the conduct of persons or entities in circumstances not covered by this Chapter. As the 
Iran-United States Claims Tribunal has affirmed, “in order to attribute an act to the State, it 
is necessary to identify with reasonable certainty the actors and their association with the 
State”.’% This follows already from the provisions of article 2. 

105 See article 55 and commentary. 
106 Yeager v. Islamic Republic of Iran (1987) 17 Iran-U.S.C.ZR. 92, at pp. 101-2. 



94 State responsibility: articles and commentaries Article 4 95 

ARTICLE 4 
Conduct of organs of a State 

1. The conduct of any State organ shall be considered an act of that 
State under international law, whether the organ exercises legislative, 
executive, judicial or any other functions, whatever position it holds in 
the organization of the State, and whatever its character as an organ of 
the central government or of a territorial unit of the State. 

2.  
accordance with the internal law of the State. 

An organ includes any person or entity which has that status in 

Commentary 

(1) Paragraph I of article 4 states the first principle of attribution for the purposes of State 
responsibility in international law -that the conduct of an organ of the State is attributable 
to that State. The reference to a “State organ” covers all the individual or collective entities 
which make up the organization of the State and act on its behalf. It includes an organ of any 
territorial governmental entity within the State on the same basis as thecentral governmental 
organs of that State: this is made clear by the final phrase. 

(2) Certain acts of individuals or entities which do not have the status of organs of the 
State may be attributed to the State in international law, and these cases are dealt with in 
later articles of this Chapter. But the rule is nonetheless a point of departure. It defines 
the core cases of attribution, and it is a starting point for other cases. For example, under 
article 8 conduct which is authorized by the State, so as to be attributable to it, must have 
been authorized by an organ of the State, either directly or indirectly. 

(3) That the State is responsible for the conduct of its own organs, acting in that capacity, 
has long been recognized in international judicial decisions. In the Moses case, for example, 
a decision of a Mexico-United States Mixed Claims Commission, Umpire Lieber said: “An 
officer or person in authority represents pro tanto his government, which in an international 
sense is the aggregate of all officers and men in a~thority”.’~’ There have been many 
statements of the principle since then.Io8 

(4) The replies by Governments to the Preparatory Committee for the 1930 Conference 
for the Codification of International Lawlog were unanimously of the view that the actions 

107 Moore, International Arbitrations, vol. III, p. 3127 (1871). at p. 3129. 
108 See e.g. Claims of Italian Nationals Resident in Peru, R.I.A.A., vol. XV, p. 395 (1901), at pp. 399 

(Chiessa claim); p. 401 (Sessarego claim); p. 404 (Sanguinetti claim); p. 407 (Vercelli claim); p. 408 
(Queirolo claim); p. 409 (Roggero claim); p. 41 1 (Miglia claim); Salvador Commercial Company, 
R.I.A.A., vol. XV, p. 455 (1902), at p. 477; Finnish Shipowners (Great BritaWFinland), R.1.A.A.. 
vol. 111, p. 1479 (1934), at p. 1501. 

109 League of Nations, Conference for the Codification of International Law, Bases of Discussion for  the 
Conference drawn up by the Preparatory Committee, Vol. I11 Responsibility of States for  Damage 
caused in their Territory to the Person or Property of Foreigners (Doc. C.75.M.69.1929.V.). pp. 25,41, 
52; Supplement to Volume III: Replies made by the Governments to the Schedule of Points; Replies of 
Canada and the United States ofAmerica (Doc C.75(a)M.69(a).l929.V.), pp. 2-3,6. 

or omissions of organs of the State must be attributed to it. The Third Committee of the 
Conference adopted unanimously on first reading an article 1, which provided that inter- 
national responsibility shall be incurred by a State as a consequence of “any failure on the 
part of its organs to carry out the international obligations of the State. . .”’” 
(5) The principle of the unity of the State entails that the acts or omissions of all its 
organs should be regarded as acts or omissions of the State for the purposes of international 
responsibility. It goes without saying that thereis no category of organs specially designated 
for the commission of internationally wrongful acts, and virtually any State organ may be 
the author of such an act. The diversity of international obligations does not permit any 
general distinction between organs which can commit internationally wrongful acts and 
those which cannot. This is reflected in the closing words of paragraph 1, which clearly 
reflect the rule of international law in the matter. 

(6) Thus the reference to a State organ in article 4 is intended in the most general sense. It 
is not limited to the organs of the central government, to officials at a high level or to persons 
with responsibility for the external relations of the State. It extends to organs of government 
of whatever kind or classification, exercising whatever functions, and at whatever level 
in the hierarchy, including those at provincial or even local level. No distinction is made 
for this purpose between legislative, executive or judicial organs. Thus, in the Salvador 
Commercial Company case, the Tribunal said that: 

“. , . a State is responsible for the acts of its rulers, whether they belong to the 
legislative, executive, or judicial department of the Government, so far as the 
acts are done in their official capacity.””’ 

The International Court has also confirmed the rule in categorical terms. In Difference 
Relating to Immunity from Legal Process of a Special Rapporteur of the Commission on 
Human Rights, it said: 

“According to a well-established rule of international law, the conduct of any 
organ of a State must be regarded as an act of that State. This rule. . . is of a 
customary character. . .”‘I2 

In that case the Court was principally concerned with decisions of State courts, but the 
same principle applies to legislative and executive acts.’I3 As the Permanent Court said in 
Certain German Interests in Polish Upper Silesia (Merits). . . 
110 Reproduced in Yearbook.. ,1956, vol. 11, p. 225, Annex 3. 
111 R.I.A.A., vol. X V ,  p. 455 (1902), at p. 477. See also Chattin case, R.I.A.A., vol. IV, p. 282 (1927), at 

p. 285-86; Dispute concerning the interpretation of article 79 of the Treaty of Peace, R.I.A.A., vol. XIII, 
p. 389 (1955). at p. 438. 

112 Direrence Relating to Immunity from Legal Process of a Special Rapporteur of the Commission on 
Human Rights, I.C.J. Reports 1999, p. 62, at p. 87, para. 62, refemng to the Draft Articles on State 
Responsibility, art. 6, now embodied in art. 4. 

113 As to legislative acts see e.g. German Settlers in Poland, 1923, RCLJ., Series B, No. 6, at p. 35-36; 
Treatment of Polish Nationals and Other Persons of Polish Origin or Speech in the Danzig Territory, 
1932, IIC.I.J., Series MB, No. 44, p. 4, at pp. 24-25; Phosphates in Morocco, Preliminary Objections, 
1938, RC.I.J.. Series.&& No. 74, p. 10, at pp. 25-26; Rights of Nationals of the United States of 
America in Morocco, I.C.J. Reports 1952, p. 176, at pp. 193-194. As to executive acts see e.g., Military 
and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America), Merits, 
1.C.J. Reports 1986, p. 14; Elettronica Sicula S.p.A. (ELSI), I.C.J. Reports 1989, p. 15. As to judicial 
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“From the standpoint of International Law and of the Court which is its organ, 
municipal laws. . . express the will and constitute the activities of States, in 
the same manner as do legal decisions or administrative  measure^.""^ 

Thus article 4 covers organs, whether they exercise “legislative, executive, judicial or any 
other functions”. This language allows for the fact that the principle of the separation of 
powers is notfollowedin any uniform way, and that many organs exercise some combination 
of public powers of a legislative, executive or judicial character. Moreover the term is one 
of extension, not limitation, as is made clear by the words “or any other f~nctions”.”~ It is 
irrelevant for the purposes of attribution that the conduct of a State organ may be classified 
as “commercial” or as “uctu iure gestionis”. Of course the breach by a State of a contract 
does not as such entail a breach of international law.’I6 Something further is required before 
international law becomes relevant, such as a denial of justice by the courts of the State in 
proceedings brought by the other contracting party. But the entry into or breach of a contract 
by a State organ is nonetheless an act of the State for the purposes of article 4,lI7 and it 
might in certain circumstances amount to an internationally wrongful act.”* 

(7) Nor is any distinction made at the level of principle between the acts of “superior” and 
“subordinate” officials, provided they are acting in their official capacity. This is expressed 
in the phrase “whatever position it holds in the organization of the State” in article 4. No 
doubt lower level officials may have a more restricted scope of activity and they may not 
be able to make final decisions. But conduct carried out by them in their official capacity is 
nonetheless attributable to the State for the purposes of article 4. Mixed commissions after 
the Second World War often had to consider the conduct of minor organs of the State, such 
as administrators of enemy property, mayors and police officers, and consistently treated 
the acts of such persons as attributable to the State.’Ig 

acts see e.g. “Lotus”, 1927, IIC.1.J.. Series A, No. 10, at p. 24; Jurisdiction of the Courts of Dan& 
1928, IIC.I,J., SeriesB, No. 15, at p. 24;Ambatielos. Merits, I.C.J. Reports 1953,~ .  10, atpp. 21-22.111 
some cases, the conduct in question may involve both executive and judicial acts; see e.g. Application 
of the Convention of 1902 Governing the Guardianship of Infants, I.C.J. Reports 1958, p. 55, at p. 65. 

114 Certain German Interests in Polish Upper Silesia, Merits, 1926, I?C.I.J., Series A, No. 7, at p. 19. 
115 These functions might involve, e.g., the giving of administrative guidance to the private sector. 

Whether such guidance involves a breach of an international obligation may be an issue, but as 
“guidance” it is clearly attributable to the State. See, e.g., G.A.T.T., Japan - Trade in Semi-conductors, 
Panel Report of 24 March 1988, paras, 110-1 11; WTO, Japan -Measures affecting Consumer 
Photographic Film and Paper, Panel Report, 31 March 1998, WTDS44, paras. 10.12-10.16. 

116 See article 3 and commentary. 
117 See e.g. the decisions of the European Court of Human Rights in the Swedish Engine Drivers’ Union 

Case, E.C.H.R., Series A, No. 20 (1976), at p. 14; and Schmidt and Dahlstrom, E.C.H.R., Series A, 
No. 21 (1976). at p. 15. 

118 The irrelevance of the classification of the acts of State organs as iure imperii or iure gestionis was 
affirmed by all those members of the Sixth Committee who responded to a specific question on this 
issue from the Commission: see Report of the I.L.C..  .1998 (A/53/10), para. 35. 

119 See, e.g., the Currie case, R.I.A.A., vol. XIV, p. 21 (1954). at p. 24; Dispute concerning the 
interpretation of article 79 of the Italian Peace Treaty, R.I.A.A., vol. XnI, p. 389 (1955). at 
pp. 431-432; Moss6 case, R.I.A.A., vol. XIII, p. 486 (1953), at pp. 492-493. For earlier decisions see 
the Ropercase, R.I.A.A., vol. IV, p. 145 (1927); Massey, R.I.A.A., vol. IV, p. 155 (1927); Way, R.I.A.A., 
vol. IV, p. 391 (1928), at p. 400; Baldwin, R.I.A.A., vol. VI, p. 328 (1933). Cf. also the consideration 
of the requisition of a plant by the Mayor of Palermo in Eleltronica Sicula S.p.A. (EUI),  I.C.J. Reports 
1989, p. 15, e.g. at p. 50, para. 70. 
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(8) Likewise, the principle in article 4 applies equally to organs of the central government 
and to those of regional or local units. This principle has long been recognized. For example 
the Franco-Italian Conciliation Commission in the Heirs of the DUC de Guise case said: 

“For the purposes of reaching a decision in the present case it matters littIe 
that the decree of 29 August 1947 was not enacted by the Italian State but by 
the region of Sicily. For the Italian State is responsible for implementing the 
Peace Treaty, even for Sicily, notwithstanding the autonomy granted to Sicily 
in internal relations under the public law of the Italian Republic.”’20 

This principle was strongly supported during the preparatory work for the Conference for 
the Codification of International Law of 1930. Governments were expressly asked whether 
the State became responsible as a result of “[alcts or omissions of bodies exercising public 
functions of a legislative or executive character (communes, provinces, etc.)”. All answered 

’ 

r 

i in the affirmative. 12’ 

(9) It does not matter for this purpose whether the temtonal unit in question is a com- 
ponent unit of a federal State or a specific autonomous area, and it is equally irrelevant 
whether the internal law of the State in question gives the federal parliament power to 
compel the component unit to abide by the State’s international obligations. The award in 
the “Montijo” case is the starting point for a consistent series of decisions to this effect.Iz2 
The FranceMexico Claims Commission in the Pellat case reaffirmed “the principle of 
the international responsibility. . . of a federal State for all the acts of its separate States 
which give rise to claims by foreign States” and noted specially that such responsibility 
“. . . cannot be denied, not even in cases where the federal Constitution denies the central 
Government the right of control over the separate States or the right to require them to 
comply, in their conduct, with the rules of international law”.’23 That rule has since been 
consistently applied. Thus for example in the LaGrund case, the International Court said: 

“Whereas the international responsibility of a State is engaged by the action 
of the competent organs and authorities acting in that State, whatever they 
may be; whereas the United States should take all measures at its disposal to 
ensure that Walter LaGrand is not executed pending the final decision in these 
proceedings; whereas, according to the information available to the Court, 
implementation of the measures indicated in the present Order falls within the 

120 R.I.A.A., vol. Xm, p. 150 (1951), at p. 161. For earlier decisions, see e.g. the Pieri Dominique and Co. 
case, R.I.A.A., vol. X, p. 139 (1905), at 156. 

121 League of Nations, Conference for the Codification of International Law, Bases of Discussion for the 
Conference drawn up by the Preparatory Committee, Vol. III: Responsibility of States for Damage 
caused in their Territory to the Person or Property of Foreigners (Doc. C.75.M.69.1929.V.). p. 90; 
Supplement to Vol. Ilk Replies made by the Governments to the Schedule of Points: Replies of Canada 
and the United States ofAmerica (Doc. C.75(a).M.69(a). 1929.V.). pp. 3, 18. 

others, Moore, International Arbitrations, vol. 111, pp. 2967 (1855), at pp. 2970-2971; Pieri Dominique 
and Co., R.I.A.A., vol. X, p. 139 (1905), at pp. 156-157; Davy case, R.I.A.A., vol. IX, p. 467 (1903). at 
p. 468; Janes case, R.I.A.A., vol. IV, p. 82 (1925), at p. 86; Swinney, R.I.A.A., vol. IV, p. 98 (1925), at 
p. 101; Quintanilla, R.I.A.A., vol. IV, p. 101 (1925), atp. 103, Youmans, R.I.A.A.,vol. IV,p. 110 (1925), 
at p. 116; Mall&, R.I.A.A., vol. IV, p. 173 (1925), at p. 177; Venable, R.I.A.A., vol. IV, p. 218 (1925), at 
p. 230; Tribolet, R.Z.A.A., vol. IV, p. 598 (1925), at p. 601. 

122 See Moore, International Arbitrations, vol. 11, p. 1421 (1875), at p. 1440. See also De Brissot and 

123 R.I.A.A., vol. V, p. 534 (1929), at p. 536. 
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jurisdiction of the Governor of Arizona; whereas the Government of the United 
States is consequently under the obligation to transmit the present Order to the 
said Governor; whereas the Governor of Arizona is under the obligation to act 
in conformity with the international undertakings of the United States. . .”124 

(10) The reasons for this position are reinforced by the fact that federal States vary widely 
in their structure and distribution of powers, and that in most cases the constituent units 
have no separate international legal personality of their own (however limited), nor any 
treaty-making power. In those cases where the constituent unit of a federation is able to 
enter into international agreements on its own account,’25 the other party may well have 
agreed to limit itself to recourse against the constituent unit in the event of a breach. In that 
case the matter will not involve the responsibility of the federal State and will fall outside 
the scope of the present articles. Another possibility is that the responsibility of the federal 
State under a treaty may be limited by the terms of a federal clause in the treaty.126 This 
is clearly an exception to the general rule, applicable solely in relations between the States 
parties to the treaty and in the matters which the treaty covers. It has effect by virtue of the 
lex specialis principle, dealt with in article 55. 

(1 1) Paragraph 2 explains the relevance of internal law in determining the status of a State 
organ. Where the law of a State characterizes an entity as an organ, no difficulty will arise. 
On the other hand, it is not sufficient to refer to internal law for the status of State organs. 
In some systems the status and functions of various entities are determined not only by law 
but also by practice, and reference exclusively to internal law would be misleading. The 
internal law of a State may not classify, exhaustively or at all, which entities have the status 
of “organs”. In such cases, while the powers of an entity and its relation to other bodies 
under internal law will be relevant to its classification as an “organ”, internal law will not 
itself perform the task of classification. Even if it does so, the term “organ” used in internal 
law may have a special meaning, and not the very broad meaning it has under article 4. 
For example, under some legal systems the term “government” refers only to bodies at the 
highest level such as the head of State and the cabinet of ministers. In others, the police have 
a special status, independent of the executive; this cannot mean that for international law 
purposes they are not organs of the State.127 Accordingly, a State cannot avoid responsibility 
for the conduct of a body which does in truth act as one of its organs merely by denying it 
that status under its own law. This result is achieved by the use of the word “includes” in 
paragraph 2. 

(12) The term “person or entity” is used in article 4, paragraph 2, as well as in articles 5 
and 7. It is used to include in a broad sense to include any natural or legal person, including 
an individual office holder, a department, commission or other body exercising public 

124 

125 
126 

127 

LaGrand (Germany v. United States ofAmerica), Provisional Measures, I.C.J. Reports 1999, p. 9, at 
p. 16, para. 28. See also the Merits judgment of 27 June 2001, para. 81. 
S e e  e.g. arts. 56 (3), 172 (3) of the Constitution of the Swiss Confederation, 18 Apnl 1999. ‘ 
See e.g. Convention for the Protection of the World Cultural and Natural Heritage, Paris, 16 November 
1972, U.N.T.S., vol. 1037, p. 152, art. 34. 
See e.g. the Church of Scientology case in the German Bundesgerichtshof, Judgment of 26 September 
1978,VIZR267/16, N.J.W 1979,~ .  1101;LL.R.,vol.65,p. 193;PropendFimnceP@ Ltd. v.Sing, 
(1997) I.L.R., vol. 11 1, p. 61 1 (C.A., England). These were State immunity cases, but the same 
principle applies in the field of State responsibility. 
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authority, etc. The term “entity” is used in a similar sense in the draft articles on Jurisdictional 
Immunities of States and their Property, adopted in 1991.12* 

(13) Although the principle stated in article 4 is clear and undoubted, difficulties can arise 
in its application. A particular problem is to determine whether a person who is a State 
organ acts in that capacity. It is irrelevant for this purpose that the person concerned may 
have had ulterior or improper motives or may be abusing public power. Where such a person 
acts in an apparently official capacity, or under colour of authority, the actions in question 
will be attributable to the State. The distinction between unauthorized conduct of a State 
organ and purely private conduct has been clearly drawn in international arbitral decisions. 
For example, the award of the United StatesMexico General Claims Commission in the 
MuZl6n case (1927) involved, first, the act of an official acting in a private capacity, and 
secondly, another act committed by the same official in his official capacity, although in 
an abusive way.’29 The latter action was, and the former was not, held attributable to the 
State. The French-Mexican Claims Commission in the Cuire case excluded responsibility 
only in cases where “the act had no connexion with the official function and was, in fact, 
merely the act of a private ind i~ idua l” . ’~~ The case of purely private conduct should not be 
confused with that of an organ functioning as such but acting ultra vires or in breach of the 
rules governing its operation. In this latter case, the organ is nevertheless acting in the name 
of the State: this principle is affirmed in article 7.13’ In applying this test, of course, each 
case will have to be dealt with on the basis of its own facts and circumstances. 

128 Yearbook.. .1991, vol. I1 Part ’TWO, pp. 14-18. 
129 R.I.A.A., vol. IV, p. 173 (1927), at p. 175. 
130 R.I.A.A., vol. V, p. 516 (1929). at p. 531. See also the Bensley case (1850), in Moore, International 

Arbitrations, vol. In, p. 3018 (“a wanton trespass.. .under no color of official proceedings, and 
without any connection with his official duties”); Castelains, Moore, International Arbitrations, 
vol. ID, p. 2999 (1880). See further article 7 and commentary. 

131 See further, commentary to article 7, para. (7). 
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ARTICLE 5 

Conduct of persons or entities exercising elements 
of governmental authority 

The conduct of a person or entity which is not an organ of the State 
under article 4 but which is empowered by the law of that State to 
exercise elements of the governmental authority shall be considered an 
act of the State under international law, provided the person or entity is 
acting in that capacity in the particular instance. 

Commentary 

(1) Article 5 deals with the attribution to the State of conduct of bodies which are not 
State organs in the sense of article 4, but which are nonetheless authorized to exercise 
governmental authority. The article is intended to take account of the increasingly common 
phenomenon of para-statal entities, which exercise elements of governmental authority in 
place of State organs, as well as situations where former State corporations have been 
privatized but retain certain public or regulatory functions. 

(2)  The generic term “entity” reflects the wide variety of bodies which, though not 
organs, may be empowered by the law of a State to exercise elements of governmental 
authority. They may include public corporations, semi-public entities, public agencies of 
various kinds and even, in special cases, private companies, provided that in each case the 
entity is empowered by the law of the State to exercise functions of a public character 
normally exercised by State organs, and the conduct of the entity relates to the exercise 
of the governmental authority concerned. For example in some countries private security 
firms may be contracted to act as prison guards and in that capacity may exercise public 
powers such as powers of detention and discipline pursuant to a judicial sentence or to 
prison regulations. Private or State-owned airlines may have delegated to them certain 
powers in relation to immigration control or quarantine. In one case before the Iran-United 
States Claims Tribunal, an autonomous foundation established by the State held property for 
charitable purposes under close governmental control; its powers included the identification 
of property for seizure. It was held that it was a public and not a private entity, and therefore 
within the Tribunal’s jurisdiction; with respect to its administration of allegedly expropriated 
property, it would in any event have been covered by article 5.’32 

(3) The fact that an entity can be classified as public or private according to the criteria 
of a given legal system, the existence of a greater or lesser State participation in its capital, 
or, more generally, in the ownership of its assets, the fact that it is not subject to executive 
control - these are not decisive criteria for the purpose of attribution of the entity’s conduct 
to the State. Instead, article 5 refers to the true common feature, namely that these entities 
are empowered, if only to a limited extent or in a specific context, to exercise specified 
elements of governmental authority. 

(4) Para-statal entities may be considered a relatively modem phenomenon, but the 
principle embodied in article 5 has been recognized for some time. For example the replies 

132 Hyatt International Corporation v. Government of the Islamic Republic of Iran (1985) 9 
Iran-U.S.C.T.R. 12, at pp. 88-94. 
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to the request for information made by the Preparatory Committee for the 1930 Codification 
Conference indicated strong support from some governments for the attribution to the State 
of the conduct of autonomous bodies exercising public functions of an administrative or 
legislative character. The German Government, for example, asserted that: 

“when, by delegation of powers, bodies act in a public capacity, e.g., police an 
area. . . the principles governing the responsibility of the State for its organs 
apply with equal force. From the point of view of international law, it does 
not matter whether a State polices a given area with its own police or entrusts 
this duty, to a greater or less extent, to autonomous bodies”.’33 

The Preparatory Committee accordingly prepared the following Basis of Discussion, though 
the Third Committee of the Conference was unable in the time available to examine it: 

“A State is responsible for damage suffered by a foreigner as the result of acts 
or omissions of such. . . autonomous institutions as exercise public functions 
of a legislative or administrative character, if such acts or omissions contravene 
the international obligations of the State”.’34 

(5) The justification for attributing to the State under international law the conduct of 
“para-statal” entities lies in the fact that the internal law of the State has conferred on 
the entity in question the exercise of certain elements of the governmental authority. If 
it is to be regarded as an act of the State for purposes of international responsibility, the 
conduct of an entity must accordingly concern governmental activity and not other private 
or commercial activity in which the entity may engage. Thus, for example, the conduct of 
a railway company to which certain police powers have been granted will be regarded as 
an act of the State under international law if it concerns the exercise of those powers, but 
not if it concerns other activities (e.g. the sale of tickets or the purchase of rolling-stock). 

(6) Article 5 does not attempt to identify precisely the scope of “governmental authority” 
for the purpose of attribution of the conduct of an entity to the State. Beyond a certain 
limit, what is regarded as “governmental” depends on the particular society, its history and 
traditions. Of particular importance will be not just the content of the powers, but the way 
they are conferred on an entity, the purposes for which they are to be exercised and the extent 
to which the entity is accountable to government for their exercise. These are essentially 
questions of the application of a general standard to varied circumstances. 

(7) The formulation of article 5 clearly limits it to entities which are empowered by 
internal law to exercise governmental authority. This is to be distinguished from situations 
where an entity acts under the direction or control of the State, which are covered by 
article 8, and those where an entity or group seizes power in the absence of State organs but 
in situations where the exercise of governmental authority is called for: these are dealt with 

133 League of Nations, Conference for the Codification of International Law, Bases of Discussion for the 
Conference drawn up by the Preparatory Committee, Vol. III Responsibility of States for  Damage 
caused in their Territory to the Person or Property of Foreigners (Doc. C.15.M.69.1929.V.), p. 90. The 
German Government noted that these remarks would extend to the situation where “the State, as an 
exceptional measure, invests private organisations with public powers and duties or authorities [sic] 
them to exercise sovereign rights, as in the case of private railway companies permitted to maintain a 
police force”; ibid. 

134 bid., p. 92. 
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in article 9. For the purposes of article 5, an entity is covered even if its exercise of authority 
involves an independent discretion or power to act; there is no need to show that the conduct 
was in fact carried out under the control of the State. On the other hand article 5 does not 
extend to cover, for example, situations where internal law authorizes or justifies certain 
conduct by way of self-help or self-defence; i.e. where it confers powers upon or authorizes 
conduct by citizens or residents generally. The internal law in question must specifically 
authorize the conduct as involving the exercise of public authority; it is not enough that 
it permits activity as part of the general regulation of the affairs of the community. It is 
accordingly a narrow category. 
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ARTICLE 6 
Conduct of organs placed at the disposal of a State by another State 

The conduct of an organ placed at the disposal of a State by another 
State shall be considered an act of the former State under international 
law if the organ is acting in the exercise of elements of the governmental 
authority of the State at whose disposal it is placed. 

Commentary 

(1) Article 6 deals with the limited and precise situation in which an organ of a State is 
effectively put at the disposal of another State so that the organ may temporarily act for its 
benefit and under its authority. In such a case, the organ, originally that of one State, acts 
exclusively for the purposes of and on behalf of another State and its conduct is attributed 
to the latter State alone. 

(2) The words “placed at the disposal of” in article 6 express the essential condition that 
must be met in order for the conduct of the organ to be regarded under international law 
as an act of the receiving and not of the sending State. The notion of an organ “placed at 
the disposal of” the receiving State is a specialized one, implying that the organ is acting 
with the consent, under the authority of and for the purposes of the receiving State. Not 
only must the organ be appointed to perform functions appertaining to the State at whose 
disposal it is placed. In performing the functions entrusted to it by the beneficiary State, the 
organ must also act in conjunction with the machinery of that State and under its exclusive 
direction and control, rather than on instructions from the sending State. Thus article 6 is 
not concerned with ordinary situations of interstate cooperation or collaboration, pursuant 
to treaty or 

(3) Examples of situations that could come within this limited notion of a State organ 
“placed at the disposal” of another State might include a section of the health service or some 
other unit placed under the orders of another country to assist in overcoming an epidemic or 
natural disaster, or judges appointed in particular cases to act as judicial organs of another 
State. On the other hand, mere aid or assistance offered by organs of one State to another 
on the territory of the latter is not covered by article 6. For example armed forces may be 
sent to assist another State in the exercise of the right of collective self-defence or for other 
purposes. Where the forces in question remain under the authority of the sending State, they 
exercise elements of the governmental authority of that State and not of the receiving State. 
Situations can also arise where the organ of one State acts on the joint instructions of its own 
and another State, or there may be a single entity which is a joint organ of several States. 
In these cases, the conduct in question is attributable to both States under other articles of 
this Chapter.136 

135 Thus conduct of Italy in policing illegal immigration at sea pursuant to an agreement with Albania was 
not attributable to Albania: Xhavara & others v. Italy &Albania (Application Nos. 39473-98), 
E.C.H.R., decision of 11 January 2001. Conversely conduct of Turkey taken in the context of the 
E.C.-Turkey customs union was still attributable to Turkey: see WTO, Turkey - Restrictions on Imports 
of Textile and Clothing Products, Panel Report, 31 May 1999, WT/DS34/R, paras. 9.33-9.44. 

136 See also article 47 and commentary. 
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(4) Thus what is crucial for the purposes of article 6 is the establishment of a functional 
link between the organ in question and the structure or authority of the receiving State. 
The notion of an organ “placed at the disposal” of another State excludes the case of State 
organs, sent to another State for the purposes of the former State or even for shared purposes, 
which retain their own autonomy and status: for example, cultural missions, diplomatic or 
consular missions, foreign relief or aid organizations. Also excluded from the ambit of 
article 6 are situations in which functions of the “beneficiary” State are performed without 
its consent, as when a State placed in a position of dependence, territorial occupation or the 
like is compelled to allow the acts of its own organs to be set aside and replaced to a greater 
or lesser extent by those of the other State.’37 

(5) There are two further criteria that must be met for article 6 to apply. First, the organ in 
question must possess the status of an organ of the sending State; and secondly its conduct 
must involve the exercise of elements of the governmental authority of the receiving State. 
The first of these conditions excludes from the ambit of article 6 the conduct of private 
entities or individuals which have never had the status of an organ of the sending State. 
For example, experts or advisors placed at the disposal of a State under technical assistance 
programs usually do not have the status of organs of the sending State. The second condition 
is that the organ placed at the disposal of a State by another State must be “acting in the 
exercise of elements of the governmental authority” of the receiving State. There will only 
be an act attributable to the receiving State where the conduct of the loaned organ involves 
the exercise of the governmental authority of that State. By comparison with the number of 
cases of cooperative action by States in fields such as mutual defence, aid and development, 
article 6 covers only a specific and limited notion of “transferred responsibility”. Yet in 
State practice the situation is not unknown. 

(6) In the Chevreau case,138 a British consul in Persia, temporarily placed in charge of the 
French consulate, lost some papers entrusted to him. On a claim being brought by France, 
Arbitrator Beichmann held that ‘the British Government cannot be held responsible for 
negligence by its Consul in his capacity as the person in charge of the Consulate of another 
Power.”139 It is implicit in the Arbitrator’s finding that the agreed terms on which the British 
Consul was acting contained no provision allocating responsibility for the consul’s acts. If 
a third State had brought a claim, the proper respondent in accordance with article 6 would 
have been the State on whose behalf the conduct in question was carried out. 

(7) Similar issues were considered by the European Commission of Human Rights in 
two cases relating to the exercise by Swiss police in Liechtenstein of “delegated” powers.’@ 
At the relevant time Liechtenstein was not a party to the European Convention, so that if 
the conduct was attributable only to Liechtenstein no breach of the Convention could have 
occurred. The Commission held the case admissible, on the basis that under the treaty gov- 
erning the relations between Switzerland and Liechtenstein of 1923, Switzerland exercised 
its own customs and immigration jurisdiction in Liechtenstein, albeit with the latter’s consent 

137 For the responsibility of a State for directing, controlling or coercing the internationally wrongful act 

138 R.I.A.A., vol. 11, p. 1113 (1931). 139 Ibid., atp. 1141. 
140 X and Y v. Switzerland, (Joined Apps. 7289175 and 7349/76), (1977) 9 D.R. 57; 20 Yearbook 
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of another see articles 17 and 18 and commentaries. 

E.C.H.R., 372, at pp. 402-406. 
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and in their mutual interest. The officers in question were governed exclusively by Swiss 
law and were considered to be exercising the public authority of Switzerland. In that sense, 
they were not “placed at the disposal” of the receiving State.’41 

(8) A further, long-standing example, of a situation to which article 6 applies is the 
Judicial Committee of the Privy Council, which has acted as the final court of appeal for a 
number of independent States within the Commonwealth. Decisions of the Privy Council 
on appeal from an independent Commonwealth State will be attributable to that State and 
not to the United Kingdom. The Privy Council’s role is paralleled by certain final courts 
of appeal acting pursuant to treaty  arrangement^.'^^ There are many examples of judges 
seconded by one State to another for a time: in their capacity as judges of the receiving 
State, their decisions are not attributable to the sending State, even if it continues to pay 
their salaries. 

(9) Similar questions could also arise in the case of organs of international organizations 
placed at the disposal of a State and exercising elements of that State’s governmental au- 
thority. This is even more exceptional than the interstate cases to which article 6 is limited. 
It also raises difficult questions of the relations between States and international organi- 
zations, questions which fall outside the scope of these Articles. Article 57 accordingly 
excludes from the ambit of the articles all questions of the responsibility of international 
organizations or of a State for the acts of an international organization. By the same token, 
article 6 does not concern those cases where, for example, accused persons are transferred 
by a State to an international institution pursuant to treaty.’43 In cooperating with interna- 
tional institutions in such a case, the State concerned does not assume responsibility for 
their subsequent conduct. 

141 See also Drozd and Janousek v. France and Spain, E.C.H.R., Series A, No. 240 (1992), at paras. 96, 
110. See  also Comptroller and Auditor-General v Davidson, (1996) I.L.R., vol. 104, p. 526 (Court of 
Appeal, New Zealand), at pp. 536-537 (Cooke, P.), and at pp. 574-576 (Richardson, J.). An appeal to 
the Privy Council on other grounds was dismissed: Z.L.R., vol. 108, p. 622. 

from the Supreme Court of Nauru, 21 September 1976, U.N.T.S., vol. 1216, p. 151. 
142 E.g. the Agreement between Nauru and Australia relating to Appeals to the High Court of Australia 

143 See, e.g., Rome Statute of the International Criminal Court, 17 July 1998, A/CONF.183/9 art. 89. 
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ARTICLE 7 
Excess of authority or contravention of instructions 

The conduct of an organ of a State or of a person or entity empowered 
to exercise elements of the governmental authority shall be considered 
an act of the State under international law if the organ, person or entity 
acts in that capacity, even if it exceeds its authority or contravenes 
instructions. 

Commentary 

(1) Article 7 deals with the important question of unauthorized or ultra vires acts of State 
organs or entities. It makes it clear that the conduct of a State organ or an entity empowered to 
exercise elements of the governmental authority, acting in its official capacity, is attributable 
to the State even if the organ or entity acted in excess of authority or contrary to instructions. 

(2) The State cannot take refuge behind the notion that, according to the provisions of 
its internal law or to instructions which may have been given to its organs or agents, their 
actions or omissions ought not to have occurred or ought to have taken a different form. 
This is so even where the organ or entity in question has overtly committed unlawful acts 
under the cover of its official status or has manifestly exceeded its competence. It is so 
even if other organs of the State have disowned the conduct in question.’”‘’ Any other rule 
would contradict the basic principle stated in article 3, since otherwise a State could rely 
on its internal law in order to argue that conduct, in fact carried out by its organs, was not 
attributable to it. 

(3) The rule evolved in response to the need for clarity and security in international rela- 
tions. Despite early equivocal statements in diplomatic practice and by arbitral tribunals,145 
State practice came to support the proposition, articulated by the British Government in 
response to an Italian request, that “all Governments should always be held responsible for 
all acts committed by their agents by virtue of their official capacity”.’46 As the Spanish 
Government pointed out: “If this were not the case, one would end by authorizing abuse, for 
in most cases there would be no practical way of proving that the agent had or had not acted 
on orders re~eived”.’~’ At this time the United States supported “a rule of international law 
that sovereigns are not liable, in diplomatic procedure, for damages to a foreigner when 
arising from the misconduct of agents acting out of the range not only of their real but of 

144 See e.g. the “Star and Herald” controversy, Moore, Digest, vol. VI, p. 775. 
145 In a number of early cases, international responsibility was attributed to the State for the conduct of 

officials without making it cIear whether the officials had exceeded their authority: see, e.g., The “Only 
Son”, Moore, International Arbitrations, vol. IV, pp. 3404, at pp. 3404-3405; The “William Lee”, 
Moore, International Arbitrations, vol. IV, p. 3405 (1863); Donoughho, Moore, International 
Arbitrations, vol. 111, p. 3012 (1876). Where the question was expressly examined tribunals did not 
consistently apply any single principle: see, e.g., Collector of Customs: Lewis’s Case, Moore, 
IntemationalArbitrations, vol. 111, p. 3019; the Gadino case, R.I.A.A., vol. XV, p. 414 (1901); Lacaze, 
de Lapradelle & Politis, Recueil des arbitrages internationaux, vol. II, p. 290, at pp. 297-298; The 
“William Yeaton”, Moore, International Arbitrations, vol. 111, p. 2944, at p. 2946 (1885). 

146 For the opinions of the British and Spanish governments given in 1898 at the request of Italy in respect 
of a dispute with Peru see Archivio del Minister0 degli Affari esteri italiano, sene politica P, No. 43. 

147 Note verbale by Duke Almod6vm del Rio, 4 July 1898, ibid. 
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their apparent authority.”148 It is probable that the different formulations had essentially 
the same effect, since acts falling outside the scope of both real and apparent authority 
would not be performed “by virtue of. . . official capacity”. In any event, by the time of the 
Hague Codification Conference in 1930, a majority of States responding to the Preparatory 
Committee’s request for information were clearly in favour of the broadest formulation of 
the rule, providing for attribution to the State in the case of “[alcts of officials in the national 
territory in their public capacity (actes de fonction) but exceeding their authority”. 14’ The 
Basis of Discussion prepared by the Committee reflected this view. The Third Committee 
of the Conference adopted an article on first reading in the following terms: 

“International responsibility is . . . incurred by a State if damage is sustained by 
a foreigner as aresult of unauthorized acts of its officials performed under cover 
of their official character, if the acts contravene the international obligations 
of the State”.’” 

(4) The modem rule is now firmly established in this sense by international jurisprudence, 
State practice and the writings of jurists.151 It is confirmed, for example, in article 91 of the 
1977 Geneva Protocol I Additional to the Geneva Conventions of 12 August 1949,lS2 which 
provides that: “A Party to the conflict. , . shall be responsible for all acts by persons forming 
part of its armed forces”: this clearly covers acts committed contrary to orders or instructions. 
The commentary notes that article 91 was adopted by consensus and “correspond[s] to the 
general principles of law on international re~ponsibility”.’~~ 

(5) A definitive formulation of the modem rule is found in the Caire case. The case 
concerned the murder of a French national by two Mexican officers who, after failing to 
extort money, took Caire to the local barracks and shot him. The Commission held. . . 

“that the two officers, even if they are deemed to have acted outside their com- 
petence. . . and even if their superiors countermanded an order, have involved 
the responsibility of the State, since they acted under cover of their status as 
officers and used means placed at their disposal on account of that status.”’54 

148 “American Bible Society” incident, statement of United States Secretary of State, 17 August 1885, 
Moore, Digest, vol. VI, p. 743; “Shine and Milligen”, Hackworth, Digest, vol. V, p. 575; “Miller”, 
Hackworth, Digest, vol. V, pp. 570-571. 

Discussion for the Conference drawn up by the Preparatory Committee (Doc. C.75.M.69.1929.V.), 
Vol. 111, p. 74; and Supplement to Vol. IZI (Doc. C.75(a).M.69(a).1929.V.), pp. 3 and 17. 

149 Point V, No. 2(b), League of Nations, Conference for the Codification of International Law, Bases of 

150 Ibid., p. 238. For a more detailed account of the evolution of the modem rule see Yearbook.. . .1975, 

151 For example, the 1961 revised draft by Special Rapporteur F.V. Garcia Amador provided that “an act or 
omission shall likewise be imputable to the State if the organs or officials concerned exceeded their 
competence but purported to be acting in their official capacity”. Yearbook. . .1961, vol. 11, p. 53. 

152 Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the protection of 
victims of international armed conflicts (Protocol I), 8 June 1977, U.N.T.S., vol. 1125, p. 3. 

153 International Committee of the Red Cross, Commentary on the Additional Protocols (Geneva, 1987), 

154 R.I.A.A., vol. V, p. 516 (1929), at p. 531. For other statements of the rule seeMaal, R.I.A.A., vol. X, 

V O ~ .  11, pp. 61-70. 

pp. 1053-1054. 

p. 730 (1903), at pp. 732-733; La Masica, R.I.A.A., vol. XI, p. 549 (1916). at p. 560; Youmans, R.I.A.A., 
vol. N, p. 110(1916),atp. 116;Mall~nn,R.I.A.A.,vo1.IV, p. 173 (1923, atp. 177;Stephens,R.I.A.A., 
vol. IV, p. 265 (1927), at pp. 267-268; Way, R.I.A.A., vol. N, p. 391 (1928), at pp. 400-01. The decision 
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(6) International human rights courts and tribunals have applied the same rule. For ex- 
ample the Inter-American Court of Human Rights in the Veldsquez Rodriguez case said. . . 

“This conclusion [of a breach of the Convention] is independent of whether 
the organ or official has contravened provisions of internal law or overstepped 
the limits of his authority: under international law a State is responsible for the 
acts of its agents undertaken in their official capacity and for their omissions, 
even when those agents act outside the sphere of their authority or violate 
internal law.”’55 

(7) The central issue to be addressed in determining the applicability of article 7 to 
unauthorized conduct of official bodies is whether the conduct was performed by the body 
in an official capacity or not. Cases where officials acted in their capacity as such, albeit 
unlawfully or contrary to instructions, must be distinguished from cases where the conduct 
is so removed from the scope of their official functions that it should be assimilated to that 
of private individuals, not attributable to the State. In the words of the Iran-United States 
Claims Tribunal, the question is whether the conduct has been “carried out by persons 
cloaked with governmental a~thori ty .”’~~ 

(8) The problem of drawing the line between unauthorized but still “official” conduct, on 
the one hand, and “private” conduct on the other, may be avoided if the conduct complained 
of is systematic or recurrent, such that the State knew or ought to have known of it and 
should have taken steps to prevent it. However, the distinction between the two situations 
still needs to be made in some cases, for example when considering isolated instances of 
outrageous conduct on the part of persons who are officials. That distinction is reflected in 
the expression “if the organ, person or entity acts in that capacity” in article 7. This indicates 
that the conduct referred to comprises only the actions and omissions of organs purportedly 
or apparently carrying out their official functions, and not the private actions or omissions 
of individuals who happen to be organs or agents of the State.lS7 In short, the question is 
whether they were acting with apparent authority. 

(9) As formulated, article 7 only applies to the conduct of an organ of a State or of an 
entity empowered to exercise elements of the governmental authority, i.e. only to those cases 
of attribution covered by articles 4, 5 and 6. Problems of unauthorized conduct by other 

155 
156 

157 

of the United States Court of Claims in Royal Holland Lloyd v. United States, 73 Ct. C1.722 (1931); 
A.D.F!I.L.C., vol. 6, p. 442 is also often cited. 
Inter-Am. Ct.H.R., Series C, No. 4 (1989), at para. 170; I.L.R., vol. 95, p. 259, at p. 296. 
Petrolane, Inc. v. Islamic Republic of Iran (1991) 27 Iran-U.S.C.ZR. 64, at p. 92. See also commentary 
to article 4, para. (13) 
One form of ultra v i m  conduct covered by article 7 would be for a State official to accept a bribe to 
perform some act or conclude some transaction. The Articles are not concerned with questions that 
would then arise as to the validity of the transaction (cf. Vienna Convention on the Law of Treaties, 
art. 50). So far as responsibility for the corrupt conduct is concerned, various situations could arise 
which it is not necessary to deal with expressly in the present Articles. Where one State bribes an organ 
of another to perform some official act, the corrupting State would be responsible either under article 8 
or article 17. The question of the responsibility of the State whose official had been bribed towards the 
corrupting State in such a case could hardly arise, but there could be issues of its responsibility towards 
a third party, which would be properly resolved under article 7. 
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persons, groups or entities give rise to distinct problems, which are dealt with separately 
under articles 8,9 and 10. 

(10) As a rule of attribution, article 7 is not concerned with the question whether the 
conduct amounted to a breach of an international obligation. The fact that instructions 
given to an organ or entity were ignored, or that its actions were ultra vires, may be relevant 
in determining whether or not the obligation has been breached, but that is a separate 
issue.158 Equally, article 7 is not concerned with the admissibility of claims arising from 
internationally wrongful acts committed by organs or agents acting ultra vires or contrary to 
their instructions. Where there has been an unauthorized or invalid act under local law and 
as a result a local remedy is available, this will have to be resorted to, in accordance with 
the principle of exhaustion of local remedies, before bringing an international claim. 159 

158 See Elettronica Sicula S.p.A. (ELSI), I.C.J. Reports 1989, p. 15, esp. at pp. 52,62 and 14. 
159 See further article 44 (b) and commentary. 
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ARTICLE 8 
Conduct directed or controlled by a State 

The conduct of a person or group of persons shall be considered an act 
of a State under international law if the person or group of persons is in 
fact acting on the instructions of, or under the direction or control of, 
that State in carrying out the conduct. 

Commentary 

(1) As a general principle, the conduct of private persons or entities is not attributable to 
the State under international law. Circumstances may arise, however, where such conduct 
is nevertheless attributable to the State because there exists a specific factual relationship 
between the person or entity engaging in the conduct and the State. Article 8 deals with two 
such circumstances. The first involves private persons acting on the instructions of the State 
in carrying out the wrongful conduct. The second deals with a more general situation where 
private persons act under the State’s direction or control.160 Bearing in mind the important 
role played by the principle of effectiveness in international law, it is necessary to take into 
account in both cases the existence of a real link between the person or group performing 
the act and the State machinery. 

(2) The attribution to the State of conduct in fact authorized by it is widely accepted in 
international jurisprudence.161 In such cases it does not matter that the person or persons 
involved are private individuals nor whether their conduct involves “governmental activity”. 
Most commonly cases of this kind will arise where State organs supplement their own 
action by recruiting or instigating private persons or groups who act as “auxiliaries” while 
remaining outside the official structure of the State. These include, for example, individuals 
or groups of private individuals who, though not specifically commissioned by the State 
and not forming part of its police or armed forces, are employed as auxiliaries or are sent 
as “volunteers” to neighbouring countries, or who are instructed to carry out particular 
missions abroad. 

(3) More complex issues arise in determining whether conduct was carried out “under the 
direction or control” of a State. Such conduct will be attributable to the State only if it directed 
or controlled the specific operation and the conduct complained of was an integral part of that 
operation. The principle does not extend to conduct which was only incidentally or periph- 
erally associated with an operation and which escaped from the State’s direction or control. 

(4) The degree of control which must be exercised by the State in order for the con- 
duct to be attributable to it was a key issue in the Military and Paramilitary Activities 

160 Separate issues are raised where one State engages in internationally wrongful conduct at the direction 
or under the control of another State: see article 17 and commentary, and especially para. (7) for the 
meaning of the words “direction” and “control” in the various languages. 

161 See, e.g., The “Zajro”, R.I.A.A., vol. VI, p. 160 (1925); Stephens, R.I.A.A., vol. IV, p. 265 (1927), at 
p. 267; Lehigh Valley Railroad Company, and others (U.S.A.) v. Germany (Sabotage Cases): “Black 
Tom” and “Kingsland” incidents, R.I.A.A., vol. VIII, p. 84 (1930); and R.I.A.A., vol. VIII, p. 225 
(1939), at p. 458. 

Article 8 111 

case.162 The question was whether the conduct of the contras was attributable to the 
United States so as to hold the latter generally responsible for breaches of international 
humanitarian law committed by the contras. This was analyzed by the Court in terms 
of the notion of “control”. On the one hand, it held that the United States was respon- 
sible for the “planning, direction and support” given by United States to Nicaraguan 
 operative^.'^^ But it rejected the broader claim of Nicaragua that all the conduct of the 
contras was attributable to the United States by reason of its control over them. It concluded 
that: 

“[Dlespite the heavy subsidies and other support provided to them by the 
United States, there is no clear evidence of the United States having actually 
exercised such adegree of control in all fields as to justify treating the contras as 
acting on its behalf. . . All the forms of United States participation mentioned 
above, and even the general control by the respondent State over a force with 
a high degree of dependency on it, would not in themselves mean, without 
further evidence, that the United States directed or enforced the perpetration 
of the acts contrary to human rights and humanitarian law alleged by the 
applicant State. Such acts could well be committed by members of the contras 
without the control of the United States. For this conduct to give rise to legal 
responsibility of the United States, it would in principle have to be proved that 
that State had effective control of the military or paramilitary operations in 
the course of which the alleged violations were 

Thus while the United States was held responsible for its own support for the contras, only 
in certain individual instances were the acts of the contras themselves held attributable to it, 
based upon actual participation of and directions given by that State. The Court confirmed 
that a general situation of dependence and support would be insufficient to justify attribution 
of the conduct to the State. 

(5) The Appeals Chamber of the International Criminal Tribunal for the Former 
Yugoslavia has also addressed these issues.155 In Prosecutor v. TadiC, the Chamber stressed 
that: 

“The requirement of international law for the attribution to States of acts 
performed by private individuals is that the State exercises control over the 
individuals. The degree of control may, however, vary according to the factual 
circumstances of each case. The Appeals Chamber fails to see why in each 
and every circumstance international law should require a high threshold for 
the test of control.”166 

162 Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America), 

163 Ibid., p. 51, para. 86. 
164 Ibid., pp. 62 and 64-65, paras. 109 and 115. See also the concurring opinion of Judge Ago, ibid., 

p. 189, para. 17. 
165 Case IT-94-1, Prosecutor v. TadiC, (1999) I.L.M., vol. 38, p. 1518. For the judgment of the Trial 

Chamber (1997), see I.L.R., vol. 112, p. 1. 
166 Case IT-94-1, Prosecutor v. TadiC, (1999) I.L.M., vol. 38, p. 1518, at p. 1541, para. 117 (emphasis in 

original). 

Merits, 1.C.J. Reports 1986, p. 14. ’ 
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The Appeals Chamber held that the requisite degree of control by the Yugoslavian authorities 
over these armed forces required by international law for considering the armed conflict 
to be international was “overall control going beyond the mere financing and equipping 
of such forces and involving also participation in the planning and supervision of military 
 operation^".'^^ In the course of their reasoning, the majority considered it necessary to 
disapprove the International Court’s approach in Military and Paramilitary Activities. But 
the legal issues and the factual situation in that case were different from those facing 
the International Court in Military and Paramilitary Activities. The Tribunal’s mandate 
is directed to issues of individual criminal responsibility, not State responsibility, and the 
question in that case concerned not responsibility but the applicable rules of international 
humanitarian law.16* In any event it is a matter for appreciation in each case whether 
particular conduct was or was not carried out under the control of a State, to such an extent 
that the conduct controlled should be attributed to it.169 

(6) Questions arise with respect to the conduct of companies or enterprises which are 
State-owned and controlled. If such corporations act inconsistently with the international 
obligations of the State concerned the question arises whether such conduct is attributable 
to the State. In discussing this issue it is necessary to recall that international law acknowl- 
edges the general separateness of corporate entities at the national level, except in those 
cases where the “corporate veil” is a mere device or a vehicle for fraud or evasion.170 The 
fact that the State initially establishes a corporate entity, whether by a special law or oth- 
erwise, is not a sufficient basis for the attribution to the State of the subsequent conduct of 
that entity.171 Since corporate entities, although owned by and in that sense subject to the 
control of the State, are considered to be separate, prima facie their conduct in carrying 
out their activities is not attributable to the State unless they are exercising elements of 
governmental authority within the meaning of article 5. This was the position taken, for 
example, in relation to the defacto seizure of property by a State-owned oil company, in 
a case where there was no proof that the State used its ownership interest as a vehicle for 
directing the company to seize the property.172 On the other hand, where there was evi- 
dence that the corporation was exercising public powers,’73 or that the State was using its 

167 
168 
169 

170 

171 

172 

173 

Ibid., at p. 1546, para. 145 (emphasis in original). 
See the explanation given by Judge Shahabuddeen, ibid., at pp. 1614-1615. 
The problem of the degree of State control necessary for the purposes of attribution of conduct to the 
State has also been dealt with, for example, by the Iran-United States Claims Tribunal: Yeager v. 
Islamic Republic ofIran. (1987) 17 Iran-U.S.C.T.R. 92, at p. 103 (see also Starrett Housing Corp. R 
Government of the Islamic Republic of Iran (1983) 4 Iran-U.S.C.T.R. 122, at p. 143); and by the 
European Court of Human Rights, Loizidou v. Turkey, Merits, E.C.H.R. Reports, 1996-VI, p. 2216, at 
pp. 2235-2236, para. 56. See also ibid., at p. 2234, para. 52, and the decision on the preliminary 
objections: E.C.H.R.. SeriesA, No. 310 (1995), at para. 62. 
Barcelona Traction, Light and Power Companx Limited, Second Phase, I.C.J. Reports 1970, p. 3, at 
p. 39, para. 56-58. 
E.g. the Workers’ Councils considered in Schering Corporation v. Islamic Republic of Iran, (1984) 5 
Iran-U.S.C.T.R. 361; Otis Elevator Co. v. Islamic Republic of Iran, (1987) 14 Iran-U.S.C.T.R. 283; 
Eastman Kodak Co. v. Islamic Republic oflran, (1987) 17 Iran-U.S.C.T.R. 153. 
SEDCO, Inc. v. National Iranian Oil Co., (1987) 15 Iran-U.S.C.T.R. 23. See also International 
Technical Products Corp. v. Islamic Republic of Iran, (1985) 9 Iran-U.S,C.T.R. 206; Flexi-Van Leasing, 
Inc. v. Islamic Republic of Iran, (1986) 12 Iran-U.S.C.T.R. 335, at p. 349. 
Phillips Petroleum Co. Iran v. Islamic Republic of Iran (1989) 21 Iran-U.S.C.T.R. 79; Petrolane, Inc. v. 
Government of the Islamic Republic of Iran (1991) 27 Iran4J.S.C.T.R. 64. 
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ownership interest in or control of a corporation specifically in order to achieve a particular 
result,174 the conduct in question has been attributed to the State.17’ 

(7) It is clear then that a State may, either by specific directions or by exercising control 
over a group, in effect assume responsibility for their conduct. Each case will depend on 
its own facts, in particular those concerning the relationship between the instructions given 
or the direction or control exercised and the specific conduct complained of. In the text of 
article 8, the three terms “instructions”, “direction” and “control” are disjunctive; it is 
sufficient to establish any one of them. At the same time it is made clear that the instruc- 
tions, direction or control must relate to the conduct which is said to have amounted to an 
internationally wrongful act. 

(8) Where a State has authorized an act, or has exercised direction or control over it, 
questions can arise as to the State’s responsibility for actions going beyond the scope of 
the authorization. For example questions might arise if the agent, while carrying out lawful 
instructions or directions, engages in some activity which contravenes both the instructions 
or directions given and the international obligations of the instructing State. Such cases can 
be resolved by asking whether the unlawful or unauthorized conduct was really incidental 
to the mission or clearly went beyond it. In general a State, in giving lawful instructions to 
persons who are not its organs, does not assume the risk that the instructions will be carried 
out in an internationally unlawful way. On the other hand, where persons or groups have 
committed acts under the effective control of a State the condition for attribution will still 
be met even if particular instructions may have been ignored. The conduct will have been 
committed under the control of the State and it will be attributable to the State in accordance 
with article 8. 

(9) Article 8 uses the words “person or group of persons”, reflecting the fact that conduct 
covered by the article may be that of a group lacking separate legal personality but acting 
on a de fact0 basis. Thus while a State may authorize conduct by a legal entity such as a 
corporation, it may also deal with aggregates of individuals or groups that do not have legal 
personality but are nonetheless acting as a collective. 

174 Foremost Tehran, Inc. v. Islamic Republic of Iran (1986) 10 Iran-U.S.C.T.R. 228; American Bell 
International Inc. v. Islamic Republic of Iran (1986) 12 Iran-U.S.C.T.R. 170. 

175 Cf. also Hertzberg et aL v. Finland, decision of 2 April 1982, G.A.O.R., Thirty-fi8h Session, Supplement 
No. 40, (.4!37/40), p. 161, at para. 9.1. See also X v. Ireland, (App. 4125/69), (1971) 14 Yearbook 
E.C.H.R. 198; Young, James and Webster v. UnitedKingdom, E.C.H.R., Series A, No. 44 (1981). 
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ARTICLE 9 
Conduct carried out in the absence or default of the oficial authorities 

The conduct of a person or group of persons shall be considered an act 
of a State under international law if the person or group of persons is in 
fact exercising elements of the governmental authority in the absence 
or default of the official authorities and in circumstances such as to call 
for the exercise of those elements of authority. 

Commentary 

(1) Article 9 deals with the exceptional case of conduct in the exercise of elements of 
the governmental authority by a person or group of persons acting in the absence of the 
official authorities and without any actual authority to do so. The exceptional nature of the 
circumstances envisaged in the article is indicated by the phrase “in circumstances such 
as to call for”. Such cases occur only rarely, such as during revolution, armed conflict or 
foreign occupation, where the regular authorities dissolve, are disintegrating, have been 
suppressed or are for the time being inoperative. They may also cover cases where lawful 
authority is being gradually restored, e.g., after foreign occupation. 

(2) The principle underlying article 9 owes something to the old idea of the levie 
en masse, the self-defence of the citizenry in the absence of regular forces:176 in ef- 
fect it is a form of agency of necessity. Instances continue to occur from time to time 
in the field of State responsibility. Thus the position of the Revolutionary Guards or 
“Komitehs” immediately after the revolution in the Islamic Republic of Iran was treated 
by the Iran-United States Claims Tribunal as covered by the principle expressed in arti- 
cle 9. Yeager v. Islamic Republic of Iran concerned, inter alia, the action of performing 
immigration, customs and similar functions at Tehran airport in the immediate aftermath 
of the revolution. The Tribunal held the conduct attributable to the Islamic Republic of 
Iran, on the basis that, if it was not actually authorized by the Government, then the 
Guards. . . 

“at least exercised elements of the governmental authority in the absence of 
official authorities, in operations of which the new Government must have had 
knowledge and to which it did not specifically object.”177 

(3) Article 9 establishes three conditions which must be met in order for conduct to be 
attributable to the State: first, the conduct must effectively relate to the exercise of elements 
of the governmental authority, secondly, the conduct must have been carried out in the 
absence or default of the official authorities, and thirdly, the circumstances must have been 
such as to call for the exercise of those elements of authority. 

176 This principle is recognized as legitimate by article 2 of the 1907 Hague Regulations Respecting the 
Laws and Customs of War on Land J. B. Scott (ed.), The Proceedings of the Hague Peace 
Conferences: The Conference of I907 (New York, Oxford University Press, 1920), vol. I, p. 623; and 
by article 4, paragraph A (6). of the Geneva Convention of 12 August 1949 on the Treatment of 
Prisoners of War, U.N.ZS., vol. 75, p. 135. 

177 (1987) 17 Iran-U.S.C.ZR. 92, at p. 104, para. 43. 
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(4) As regards the first condition, the person or group acting must be performing gov- 
ernmental functions, though they are doing so on their own initiative. In this respect, the 
nature of the activity performed is given more weight than the existence of a formal link 
between the actors and the organization of the State. It must be stressed that the private 
persons covered by article 9 are not equivalent to a general de facto government. The cases 
envisaged by article 9 presuppose the existence of a government in office and of State ma- 
chinery whose place is taken by irregulars or whose action is supplemented in certain cases. 
This may happen on part of the temtory of a State which is for the time being out of control, 
or in other specific circumstances. A general de facto government, on the other hand, is 
itself an apparatus of the State, replacing that which existed previously. The conduct of the 
organs of such a government is covered by article 4 rather than article 9.17* 

(5) In respect of the second condition, the phrase “in the absence or default of” is intended 
to cover both the situation of a total collapse of the State apparatus as well as cases where the 
official authorities are not exercising their functions in some specific respect, for instance, 
in the case of a partial collapse of the State or its loss of control over a certain locality. The 
phrase “absence or default” seeks to capture both situations. 

(6) The third condition for attribution under article 9 requires that the circumstances 
must have been such as to call for the exercise of elements of the governmental authority by 
private persons. The term “called for” conveys the idea that some exercise of governmental 
functions was called for, though not necessarily the conduct in question. In other words, 
the circumstances surrounding the exercise of elements of the governmental authority by 
private persons must have justified the attempt to exercise police or other functions in the 
absence of any constituted authority. There is thus a normative element in the form of agency 
entailed by article 9, and this distinguishes these situations from the normal principle that 
conduct of private parties, including insurrectionary forces, is not attributable to the State.179 

178 See, e.g., the award by Arbitrator Taft in the Aguilar-Amory and Royal Bank of Canada claims (Tinoco 
case), R.I.A.A., vol. I, p. 371 (1923), at pp. 381-2. On the responsibility of the State for the conduct of 
de facto governments, see also J. A. Frowein, Das de facfo-Regime im Viilkerrechf (Cologne, 
Heymanns, 1968), pp. 70-71. Conduct of a government in exile might be covered by article 9, 
depending on the circumstances. 

, 179 See e.g. Sambiaggio, R.I.A.A., vol. X ,  p.499 (1904); and see further below, article 10 and commentary. 
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ARTICLE I 0  

Conduct of an insurrectional or other movement 

1. The conduct of an insurrectional movement which becomes the 
new government of a State shall be considered an act of that State under 
international law. 

2. The conduct of a movement, insurrectional or other, which suc- 
ceeds in establishing a new State in part of the territory of a pre-existing 
State or in a territory under its administration shall be considered an act 
of the new State under international law. 

3. This article is without prejudice to the attribution to a State of 
any conduct, however related to that of the movement concerned, which 
is to be considered an act of that State by virtue of articles 4 to 9. 

Commentary 

(1) Article 10 deals with the special case of attribution to a State of conduct of an 
insurrectional or other movement which subsequently becomes the new government of the 
State or succeeds in establishing a new State. 

(2) At the outset, the conduct of the members of the movement presents itself purely as 
the conduct of private individuals. It can be placed on the same footing as that of persons 
or groups who participate in a riot or mass demonstration and it is likewise not attributable 
to the State. Once an organized movement comes into existence as a matter of fact, it will 
be even less possible to attribute its conduct to the State, which will not be in a position to 
exert effective control over its activities. The general principle in respect of the conduct of 
such movements, committed during the continuing struggle with the constituted authority, 
i s  that it is not attributable to the State under international law. In other words, the acts of 
unsuccessful insurrectional movements are not attributable to the State, unless under some 
other article of Chapter II, for example in the special circumstances envisaged by article 9. 

(3) Ample support for this general principle is found in arbitral jurisprudence. Inter- 
national arbitral bodies, including mixed claims commissions’80 and arbitral tribunals’*’ 
have uniformly affirmed what Commissioner Nielsen in the Solis case described as a “well- 
established principle of international law”, that no government can be held responsible 
for the conduct of rebellious groups committed in violation of its authority, where it is 
itself guilty of no breach of good faith, or of no negligence in suppressing insurrection.’82 

180 See the decisions of the various mixed commissions: Zuloaga and Mimmon Governments, Moore, 
International Arbitrations, vol. III, p. 2873; McKenny, Moore, International Arbitrations, vol. 111, 
p. 2881; Confederate States, Moore, International Arbitrations, vol. III, p. 2886; Confederate Debt, 
Moore, International Arbitrations, vol. 111, p 2900; Maximilian Government, Moore, International 
Arbitrations, vol. III, p. 2902, at pp. 2928-2929. 

Several British Subjects (Iloilo Claims), R.I.A.A., vol. VI, p. 158 (1925), at pp. 159-160. 

(1920)). Cf. the Sambiaggio case, R.I.A.A., vol. X ,  p. 499 (1903), at p. 524. 

181 See e.g. British Claims in the Spanish Zone of Morocco, R.I.A.A., vol. II, p. 615 (1925), at p. 642; 

182 R.I.A.A., vol. N, p. 358 (1928), at p. 361 (referring to Home Missionary Society, R.I.A.A., vol. VI, p, 42 

Diplomatic practice is remarkably consistent in recognizing that the conduct of an insurrec- 
tional movement cannot be attributed to the State. This can be seen, for example, from the 
preparatory work for the 1930 Codification Conference. Replies of governments to point IX 
of the request for information addressed to them by the Preparatory Committee indicated 
substantial agreement that: (a) the conduct of organs of an insurrectional movement could 
not be attributed as such to the State or entail its international responsibility; and (b) only 
conduct engaged in by organs of the State in connection with the injurious acts of the in- 
surgents could be attributed to the State and entail its international responsibility, and then 
only if such conduct constituted a breach of an international obligation of that State.ls3 

(4) The general principle that the conduct of an insurrectional or other movement is not 
attributable to the State is premised on the assumption that the structures and organization of 
the movement are and remain independent of those of the State. This will be the case where 
the State successfully puts down the revolt. In contrast, where the movement achieves its 
aims and either installs itself as the new government of the State or forms a new State in part 
of the territory of the pre-existing State or in a territory under its administration, it would 
be anomalous if the new regime or new State could avoid responsibility for conduct earlier 
committed by it. In these exceptional circumstances, article 10 provides for the attribution 
of the conduct of the successful insurrectional or other movement to the State. The basis for 
the attribution of conduct of a successful insurrectional or other movement to the State under 
international law lies in the continuity between the movement and the eventual government. 
Thus the term “conduct” only concerns the conduct of the movement as such and not the 
individual acts of members of the movement, acting in their own capacity. 

-- 

(5) Where the insurrectional movement, as a new government, replaces the previous gov- 
ernment of the State, the ruling organization of the insurrectional movement becomes the 
ruling organization of that State. The continuity which thus exists between the new organi- 
zation of the State and that of the insurrectional movement leads naturally to the attribution 
to the State of conduct which the insurrectional movement may have committed during the 
struggle. In such a case, the State does not cease to exist as a subject of international law. It 
remains the same State, despite the changes, reorganizations and adaptations which occur 
in its institutions. Moreover it is the only subject of international law to which respon- 
sibility can be attributed. The situation requires that acts committed during the struggle 
for power by the apparatus of the insurrectional movement should be attributable to the 
State, alongside acts of the then established government. 

(6) Where the insurrectional or other movement succeeds in establishing a new State, 
either in part of the territory of the pre-existing State or in a territory which was previously 
under its administration, the attribution to the new State of the conduct of the insurrectional 
or other movement is again justified by virtue of the continuity between the organization of 
the movement and the organization of the State to which it has given rise. Effectively the 
same entity which previously had the characteristics of an insurrectional or other movement 
has become the govement of the State it was struggling to establish. The predecessor State 

183 League of Nations, Conference for the Codification of International Law, Vol. III: Bases OfDiscussion 
for the Conference drawn up by the Preparatory Committee (Doc. C.75.M.69.1929.V.), p. 108; 
Supplement to Volume 111: Replies made by the Governments to the Schedule of Points: Replies of 
Canada and the United States of America (Doc. C.?S(a).M.69(a).l929.V.), pp. 3,20. 
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will not be responsible for those acts. The only possibility is that the new State be required 
to assume responsibility for conduct committed with a view to its own establishment, and 
this represents the accepted rule. 

(7) Paragraph 1 of article 10 covers the scenario in which the insurrectional movement, 
having triumphed, has substituted its structures for those of the previous government of the 
State in question. The phrase “which becomes the new government” is used to describe 
this consequence. However, the rule in paragraph 1 should not be pressed too far in the 
case of governments of national reconciliation, formed following an agreement between 
the existing authorities and the leaders of an insurrectional movement. The State should 
not be made responsible for the conduct of a violent opposition movement merely because, 
in the interests of an overall peace settlement, elements of the opposition are drawn into 
a reconstructed government. Thus the criterion of application of paragraph 1 is that of a 
real and substantial continuity between the former insurrectional movement and the new 
government it has succeeded in forming. 

(8 )  Paragraph 2 of article 10 addresses the second scenario, where the structures of the 
insurrectional or other revolutionary movement become those of a new State, constituted 
by secession or decolonization in part of the territory which was previously subject to the 
sovereignty or administration of the predecessor State. The expression “or in any other 
territory under its administration” is included in order to take account of the differing legal 
status of different dependent territories. 

(9) A comprehensive definition of the types of groups encompassed by the term “insur- 
rectional movement” as used in article 10 is made difficult by the wide variety of forms 
which insurrectional movements may take in practice, according to whether there is rel- 
atively limited internal unrest, a genuine civil war situation, an anti-colonial struggle, the 
action of a national liberation front, revolutionary or counter-revolutionary movements and 
so on. Insurrectional movements may be based in the territory of the State against which the 
movement’s actions are directed, or on the territory of a third State. Despite this diversity, the 
threshold for the application of the laws of armed conflict contained in Additional Protocol I1 
of 1977 may be taken as a guide.184 Article 1, paragraph 1 refers to “dissident armed forces 
or other organized armed groups which, under responsible command, exercise such control 
over a part of [the relevant State’s] territory as to enable them to carry out sustained and 
concerted military operations and to implement this Protocol”, and it contrasts such groups 
with “situations of internal disturbances and tensions, such as riots, isolated and sporadic 
acts of violence and other acts of a similar character” (article 1, para. 2). This definition of 
“dissident armed forces” reflects, in the context of the Protocols, the essential idea of an 
“insurrectional movement”. 

(10) As compared with paragraph 1, the scope of the attribution rule articulated by para- 
graph 2 is broadened to include “insurrectional or other” movements. This terminology 
reflects the existence of a greater variety of movements whose actions may result in the 
formation of a new State. The words do not however extend to encompass the actions of a 

184 Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the protection of 
victims of non-international armed conflicts (Protocol II), 8 June 1977, U.N.T.S., vol. 1125, p. 609. 
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group of citizens advocating separation or revolution where these are carried out within the 
framework of the predecessor State. Nor does it cover the situation where an insurrectional 
movement within a territory succeeds in its agitation for union with another State. This is 
essentially a case of succession, and outside the scope of the articles, whereas article 10 
focuses on the continuity of the movement concerned and the eventual new government or 
State, as the case may be. 

(11) No distinction should be made for the purposes of article 10 between different cat- 
egories of movements on the basis of any international “legitimacy” or of any illegality in 
respect of their establishment as a government, despite the potential importance of such 
distinctions in other From the standpoint of the formulation of rules of law 
governing State responsibility, it is unnecessary and undesirable to exonerate a new gov- 
ernment or a new State from responsibility for the conduct of its personnel by reference to 
considerations of legitimacy or illegitimacy of its origin.186 Rather, the focus must be on 
the particular conduct in question, and on its lawfulness or otherwise under the applicable 
rules of international law. 

(12) Arbitral decisions, together with State practice and the literature, indicate a general 
acceptance of the two positive attribution rules in article 10. The international arbitral de- 
cisions, e.g. those of the mixed commissions established in respect of Venezuela (1903) 
and Mexico (1920-1930), support the attribution of conduct by insurgents where the move- 
ment is successful in achieving its revolutionary aims. For example in the Bolivar Railway 
Company claim, the principle is stated in the following terms: 

“The nation is responsible for the obligations of a successful revolution from 
its beginning, because in theory, it represented ab initio a changing national 
will, crystallizing in the finally successful result.”187 

The French-Venezuelan Mixed Claims Commission in its decision concerning the French 
Company of Venezuelan Railroads emphasized that the State cannot be held responsible 
for the acts of revolutionaries “unless the revolution was successful”, since such acts then 
involve the responsibility of the State “under the well-recognized rules of public law”.’88 
In the Pinson case, the French-Mexican Claims Commission ruled that. . . 

“if the injuries originated, for example, in requisitions or forced contribu- 
tions demanded.. . by revolutionaries before their final success, or if they 
were caused. . .by offenses committed by successful revolutionary forces, the 
responsibility of the State. . . cannot be denied.”lS9 

185 See H. Atlam, “International Liberation Movements and International Responsibility”, in B. Simma & 
M. Spinedi (eds.), United Nations Codification of State Responsibility (New York, Oceana, 1987), p. 35. 

186 As the Court said in the Namibia (South West Africa) advisory opinion, “[plhysical control of a 
territory, and not sovereignty or legitimacy of title, is the basis of State liability for acts affecting other 
States”: Legal Consequences for  States of the Continued Presence of South Africa in Namibia (South 
West Africa) notwithstanding Security Council Resolution 276 (1970), I.C.J. Reports 1971, p. 16, at 
p. 54, para. 118. 

187 R.I.A.A., vol. M, p. 445 (1903). at p. 453. See also Puerto Cabello and Valencia Railway Company, 
R.I.A.A., vol. M,p. 510(1903), atp. 513. 

188 R.I.A.A., vol. X,p. 285 (1902), atp. 354. SeealsoDixcase, R.I.A.A., vol. M, p. 119(1902). 
189 R.I.A.A., vol. V, p. 327 (1928). at p. 353. 
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(13) The possibility of holding the State responsible for conduct of a successful insurrec- 
tional movement was brought out in the request for information addressed to Governments 
by the Preparatory Committee for the 1930 Codification C ~ n f e r e n c e . ’ ~ ~  On the basis of 
replies received from a number of governments, the Preparatory Committee of the Confer- 
ence drew up the following Basis of Discussion: “A State is responsible for damage caused 
to foreigners by an insurrectionist party which has been successful and has become the 
Government to the same degree as it is responsible for damage caused by acts of the Gov- 
ernment de jure or its officials or  troop^."'^' Although the proposition was never discussed, 
it may be considered to reflect the rule of attribution now contained in paragraph 2. 

(14) More recent decisions and practice do not, on the whole, give any reason to doubt the 
propositions contained in article 10. In one case the Supreme Court of Namibia went even 
further in accepting responsibility for “anything done” by the predecessor administration 
of South Africa.Ig2 

(15) Exceptional cases may occur where the State was in a position to adopt measures of 
vigilance, prevention or punishment in respect of the movement’s conduct but improperly 
failed to do so. This possibility is preserved by paragraph 3 of article 10, which provides 
that the attribution rules of paragraphs 1 and 2 are without prejudice to the attribution to a 
State of any conduct, however related to that of the movement concerned, which is to be 
considered an act of that State by virtue of other provisions in Chapter 11. The term “however 
related to that of the movement concerned” is intended to have a broad meaning. Thus the 
failure by a State to take available steps to protect the premises of diplomatic missions, 
threatened from attack by an insurrectional movement, is clearly conduct attributable to the 
State and is preserved by paragraph 3. 

(16) A further possibility is that the insurrectional movement may itself be heldresponsible 
for its own conduct under international law, for example for a breach of international 
humanitarian law committed by its forces. The topic of the international responsibility of 
unsuccessful insurrectional or other movements, however, falls outside the scope of the 
present Articles, which are concerned only with the responsibility of States. 

190 League of Nations, Conference for the Codification of International Law, Vol. 111: Bases of Discussion 
for  the Conference drawn up by the Preparatory Committee (Doc. C.75.M.69.1929.V.l pp. 108, 116; 
reproduced in Yearbook.. .1956, vol. 11, p. 223, at p. 224. 

191 Basis of Discussion No. 22(c), League of Nations, Conference for the Codification of International 
Law, Vol. 111: Bases of Discussion for  the Conference drawn up by the Preparatory Committee 
(Doc. C.75.M.69.1929.V.), p. 118; reproduced in Yearbook.. .1956, vol. 11, p. 223, at p. 224. 

192 Guided in particular by a constitutional provision the Court held that “the new government inherits 
responsibility for the acts committed by the previous organs of the State”: Minister of Defence, 
Namibia Y. Mwandinghi, 1992 (2) SA 355 at p. 360; I.L.R., vol. 91, p. 341, at p. 361. See on the other 
hand 44123 Ontario Ltd. Y Crispus Kiyonga, (1992) 11 KampalaLR 14, at p. 20-1; I.L.R., vol. 103, 
p. 259, at p. 266 (High Court, Uganda). 
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ARTICLE I 1  

Conduct acknowledged and adopted by a State as its own 

Conduct which is not attributable to a State under the preceding articles 
shall nevertheless be considered an act of that State under international 
law if and to the extent that the State acknowledges and adopts the 
conduct in question as its own. 

Commentary 

(1) All the bases for attribution covered in Chapter 11, with the exception of the conduct 
of insurrectional or other movements under article 10, assume that the status of the person 
or body as a State organ, or its mandate to act on behalf of the State, are established at 
the time of the alleged wrongful act. Article 11, by contrast, provides for the attribution 
to a State of conduct that was not or may not have been attributable to it at the time of 
commission, but which is subsequently acknowledged and adopted by the State as its own, 

(2) In many cases, the conduct which is acknowledged and adopted by a State will be 
that of private persons or entities. The general principle, drawn from State practice and 
international judicial decisions, is that the conduct of a person or group of persons not 
acting on behalf of the State is not considered as an act of the State under international law. 
This conclusion holds irrespective of the circumstances in which the private person acts and 
of the interests affected by the person’s conduct. 

(3) Thus like article 10, article 11 is based on the principle that purely private conduct 
cannot as such be attributed to a State. But it recognizes “nevertheless” that conduct is to be 

idered as an act of a State “if and to the extent that the State acknowledges and adopts the 
uct in question as its own”. Instances of the application of the principle can be found in 
ial decisions and State practice. For example, in the Lighthouses arbitration, a tribunal 
Greece liable for the breach of a concession agreement initiated by Crete at a period 
the latter was an autonomous temtory of the Ottoman Empire, partly on the basis that 

e breach had been “endorsed by [Greece] as if it had been a regular transaction.. . and 
entually continued by her, even after the acquisition of temtorial sovereignty over the 
and. . In the context of State succession, it is unclear whether a new State succeeds to 
y State responsibility of the predecessor State with respect to its ter~i t0ry. l~~ However, if 
e successor State, faced with a continuing wrongful act on its territory, endorses and con- 

s that situation, the inference may readily be drawn that it has assumed responsibility 

) Outside the context of State succession, the Diplomatic and Consular Staff case195 
ovides a further example of subsequent adoption by a State of particular conduct. There 

Court drew a clear distinction between the legal situation immediately following the 
ure of the United States embassy and its personnel by the militants, and that created by 

193 R.I.A.A., vol. X I ,  p. 155 (1956), at p. 198. 
194 The matter is reserved by art. 39, Vienna Convention on Succession of States in Respect of Treaties, 

23 August 1978, U.N.T.S., vol. 1946, p. 3. 
195 United States Diplomatic and Consular Staff in Tehran. I.C.J. Reports 1980, p. 3. 
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a decree of the Iranian State which expressly approved and maintained the situation. In the 
words of the Court: 

“The policy thus announced by the Ayatollah Khomeini, of maintaining the 
occupation of the Embassy and the detention of its inmates as hostages for the 
purpose of exerting pressure on the United States Government was complied 
with by other Iranian authorities and endorsed by them repeatedly in statements 
made in various contexts. The result of that policy was fundamentally to trans- 
form the legal nature of the situation created by the occupation of the Embassy 
and the detention of its diplomatic and consular staff as hostages. The approval 
given to these facts by the Ayatollah Khomeini and other organs of the Iranian 
State, and the decision to perpetuate them, translated continuing occupation 
of the Embassy and detention of the hostages into acts of that State.”lg6 

In that case it made no difference whether the effect of the “approval” of the conduct of the 
militants was merely prospective, or whether it made the Islamic Republic of Iran responsible 
for the whole process of seizure of the embassy and detention of its personnel ab initio. The 
Islamic Republic of Iran had already been held responsible in relation to the earlier period 
on a different legal basis, viz., its failure to take sufficient action to prevent the seizure or to 
bring it to an immediate end.lg7 In other cases no such prior responsibility will exist. Where 
the acknowledgement and adoption is unequivocal and unqualified there is good reason to 
give it retroactive effect, which is what the Tribunal did in the Lighthouses arb i t ra t i~n . ’~~ 
This is consistent with the position established by article 10 for insurrectional movements 
and avoids gaps in the extent of responsibility for what is, in effect, the same continuing act. 

(5) As regards State practice, the capture and subsequent trial in Israel of Adolf Eichmann 
may provide an example of the subsequent adoption of private conduct by a State. On 10 
May 1960, Eichmann was captured by a group of Israelis in Buenos Aires. He was held 
in captivity in Buenos Aires in a private home for some weeks before being taken by air 
to Israel. Argentina later charged the Israeli Government with complicity in Eichmann’s 
capture, a charge neither admitted nor denied by the Israeli Foreign Minister, Ms. Meir, 
during the Security Council’s discussion of the complaint. She referred to Eichmann’s 
captors as a “volunteer group”.’99 Security Council resolution 138 of 23 June 1960 implied 
a finding that the Israeli Government was at least aware of, and consented to, the successful 
plan to capture Eichmann in Argentina. It may be that Eichmann’s captors were “in fact 
acting on the instructions of or under the direction or control of” Israel, in which case 
their conduct was more properly attributed to the State under article 8. But where there are 
doubts about whether certain conduct falls within article 8, these may be resolved by the 
subsequent adoption of the conduct in question by the State. 

(6) The phrase “acknowledges and adopts the conduct in question as its own” is in- 
tended to distinguish cases of acknowledgement and adoption from cases of mere support 
or endorsement?00 The Court in the Diplomatic and Consular Staff case used phrases such 

196 Ibid., at p. 35, para. 74. 
198 R.Z.A.A., vol. X I I ,  p. 155 (1956), at pp. 197-8. 
199 S.C.O.R., Ffleenth Year, 865’ Mtg., 22 June 1960, p. 4. 
200 The separate question of aid or assistance by a State to internationally wrongful conduct of another 

197 Ibid., at pp. 31-33, paras. 63-68. 
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as “approval”, “endorsement”, “the seal of official governmental approval” and “the deci- 
sion to perpetuate [the ~ituation]”.~~’ These were sufficient in the context of that case, but 
as a general matter, conduct will not be attributable to a State under article 11 where a State 
merely acknowledges the factual existence of conduct or expresses its verbal approval of 
it. In international controversies States often take positions which amount to “approval” 
or “endorsement” of conduct in some general sense but do not involve any assumption of 
responsibility. The language of “adoption”, on the other hand, carries with it the idea that 
the conduct is acknowledged by the State as, in effect, its own conduct. Indeed, provided the 
State’s intention to accept responsibility for otherwise non-attributable conduct is clearly 
indicated, article 11  may cover cases where a State has accepted responsibility for conduct 
of which it did not approve, which it had sought to prevent and which it deeply regretted. 
However such acceptance may be phrased in the particular case, the term “acknowledges 
and adopts” in article 11 makes it clear that what is required is something more than a gen- 
eral acknowledgement of a factual situation, but rather that the State identifies the conduct 
in question and makes it its own. 

(7) The principle established by article 1 1 governs the question of attribution only. Where 
conduct has been acknowledged and adopted by a State, it will still be necessary to consider 
whether the conduct was internationally wrongful. For the purposes of article 11, the inter- 
national obligations of the adopting State are the criterion for wrongfulness. The conduct 
may have been lawful so far as the original actor was concerned, or the actor may have been 
a private party whose conduct in the relevant respect was not regulated by international law. 
By the same token, a State adopting or acknowledging conduct which is lawful in terms of 
its own international obligations does not thereby assume responsibility for the unlawful 
acts of any other person or entity. Such an assumption of responsibility would have to go 
further and amount to an agreement to indemnify for the wrongful act of another. 

(8) The phrase “if and to the extent that” is intended to convey a number of ideas. First, 
the conduct of, in particular, private persons, groups or entities is not attributable to the 
State unless under some other article of Chapter 11 or unless it has been acknowledged and 
adopted by the State. Secondly, a State might acknowledge and adopt conduct only to a 
certain extent. In other words a State may elect to acknowledge and adopt only some of the 
conduct in question. Thirdly, the act of acknowledgment and adoption, whether it takes the 
form of words or conduct, must be clear and unequivocal. 

(9) The conditions of acknowledgement and adoption are cumulative, as indicated by 
the word “and”. The order of the two conditions indicates the normal sequence of events in 
cases in which article 11 is relied on. Acknowledgement and adoption of conduct by a State 
might be express (as for example in the Diplomatic and Consular Staff case), or it might be 
inferred from the conduct of the State in question. 

201 Diplomatic and Consular StaE 1.C.J. Reports 1980, p. 3. 
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C H A P T E R  I11 
B R E A C H  O F  A N  I N T E R N A T I O N A L  O B L I G A T I O N  

(1) There is a breach of an international obligation when conduct attributed to a State as a 
subject of international law amounts to a failure by that State to comply with an international 
obligation incumbent upon it, or, to use the language of article 2 (b), when such conduct 
constitutes “a breach of an international obligation of the State”. This Chapter develops the 
notion of a breach of an international obligation, to the extent that this is possible in general 
terms. 

(2) It must be stressed again that the articles do not purport to specify the content of 
the primary rules of international law, or of the obligations thereby created for particular 
States.202 In determining whether given conduct attributable to a State constitutes a breach 
of its international obligations, the principal focus will be on the primary obligation con- 
cerned. It is this which has to be interpreted and applied to the situation, determining thereby 
the substance of the conduct required, the standard to be observed, the result to be achieved, 
etc. There is no such thing as a breach of an international obligation in the abstract, and 
Chapter I11 can only play an ancillary role in determining whether there has been such a 
breach, or the time at which it occurred, or its duration. Nonetheless a number of basic 
principles can be stated. 

(3) The essence of an internationally wrongful act lies in the non-conformity of the 
State’s actual conduct with the conduct it ought to have adopted in order to comply with a 
particular international obligation. Such conduct gives rise to the new legal relations which 
are grouped under the common denomination of international responsibility. Chapter I11 
therefore begins with a provision specifying in general terms when it may be considered that 
there is a breach of an international obligation (article 12). The basic concept having been 
defined, the other provisions of the chapter are devoted to specifying how this concept applies 
to various situations. In particular, the Chapter deals with the question of the intertemporal 
law as it applies to State responsibility, i.e. the principle that a State is only responsible 
for a breach of an international obligation if the obligation is in force for the State at the 
time of the breach (article 13), with the equally important question of continuing breaches 
(article 14), and with the special problem of determining whether and when there has been 
a breach of a an obligation which is directed not at single but at composite acts, i.e. where 
the essence of the breach lies in a series of acts defined in aggregate as wrongful (article 15). 

(4) For the reason given in paragraph (2) above, it is neither possible nor desirable to 
deal in the framework of this Part with all the issues that can arise in determining whether 
there has been a breach of an international obligation. Questions of evidence and proof of 
such a breach fall entirely outside the scope of the articles. Other questions concern rather 
the classification or typology of international obligations. These have only been included 
in the text where they can be seen to have distinct consequences within the framework of 
the secondary rules of State resp~ns ib i l i ty .~~~ 

202 See the Introduction to these commentaries, paras. (2)-(4). 
203 See, e.g., the classification of obligations of conduct and result, commentary to article 12,paras. (1 1)-( 12). 
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ARTICLE I2 

Existence of a breach of an international obligation 

There is a breach of an international obligation by a State when an act 
of that State is not in conformity with what is required of it by that 
obligation, regardless of its origin or character. 

Commentary 

(1) As stated in article 2, a breach by a State of an international obligation incumbent 
upon it gives rise to its international responsibility. It is first necessary to specify what is 
meant by a breach of an international obligation. This is the purpose of article 12, which 
defines in the most general terms what constitutes a breach of an international obligation 
by a State. In order to conclude that there is a breach of an international obligation in any 
specific case, it will be necessary to take account of the other provisions of Chapter 111 which 
specify further conditions relating to the existence of a breach of an international obligation, 
as well as the provisions of Chapter V dealing with circumstances which may preclude the 
wrongfulness of an act of a State. But in the final analysis, whether and when there has been 
a breach of an obligation depends on the precise terms of the obligation, its interpretation 
and application, taking into account its object and purpose and the facts of the case. 

(2) In introducing the notion of a breach of an international obligation, it is necessary 
again to emphasize the autonomy of international law in accordance with the principle stated 
in article 3. In the terms of article 12, the breach of an international obligation consists in 
the disconformity between the conduct required of the State by that obligation and the 
conduct actually adopted by the State - i.e., between the requirements of international 
law and the facts of the matter. This can be expressed in different ways. For example the 
International Court has used such expressions as “incompatibility with the obligations” of 
a State:@’ acts “contrary to” or “inconsistent with” a given rule?’’ and “failure to comply 
with treaty obligations”?06 In the ELSI case, a Chamber of the Court asked the “question 
whether the requisition was in conformity with the requirements . . . of the FCN Treaty”.207 
The expression “not in conformity with what is required of it by that obligation” is the 
most appropriate to indicate what constitutes the essence of a breach of an international 
obligation by a State. It allows for the possibility that a breach may exist even if the act of the 
State is only partly contrary to an international obligation incumbent upon it. In some cases 
precisely defined conduct is expected from the State concerned; in others the obligation 
only sets a minimum standard above which the State is free to act. Conduct proscribed 
by an international obligation may involve an act or an omission or a combination of acts 
and omissions; it may involve the passage of legislation, or specific administrative or other 
action in a given case, or even a threat of such action, whether or not the threat is carried 
out, or a final judicial decision. It may require the provision of facilities, or the taking of 
precautions or the enforcement of a prohibition. In every case, it is by comparing the conduct 
in fact engaged in by the State with the conduct legally prescribed by the international 

204 United States Diplomatic and Consular Staffin Tehran, I.C.J. Reports 1980, p. 3, at p. 29, para. 56. 
205 Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States ofAmerica), 

Merits, I.C.J. Reports 1986, p. 14, at p. 64, para. 115, and at p. 98, para. 186, respectively. 
206 GabZikovo-Nagymaros Project (Hungary/Slovakia), I.C.J. Reports 1997, p. 7 ,  at p. 46, para. 57. 
207 Elettronica Sicula S.p.A. (ELSI), I.C.J. Reports 1989, p. 15, at p. 50, para. 70. 
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obligation that one can determine whether or not there is a breach of that obligation. The 
phrase “is not in conformity with” is flexible enough to cover the many different ways 
in which an obligation can be expressed, as well as the various forms which a breach 
may take. 

(3) Article 12 states that there is a breach of an international obligation when the act 
in question is not in conformity with what is required by that obligation “regardless of its 
origin”. As this phrase indicates, the articles are of general application. They apply to all 
international obligations of States, whatever their origin may be. International obligations 
may be established by a customary rule of international law, by a treaty or by a general 
principle applicable within the international legal order. States may assume international 
obligations by a unilateral act.208 An international obligation may arise from provisions 
stipulated in a treaty (a decision of an organ of an international organization competent in 
the matter, a judgment given between two States by the International Court of Justice or 
another tribunal, etc.). It is unnecessary to spell out these possibilities in article 12, since the 
responsibility of a State is engaged by the breach of an international obligation whatever 
the particular origin of the obligation concerned. The formula “regardless of its origin” 
refers to all possible sources of international obligations, that is to say, to all processes for 
creating legal obligations recognized by international law. The word “source” is sometimes 
used in this context, as in the preamble to the Charter of the United Nations which stresses 
the need to respect “the obligations arising from treaties and other sources of international 
law”. The word “origin”, which has the same meaning, is not attended by the doubts and 
doctrinal debates the term “source” has provoked. 

(4) According to article 12, the origin or provenance of an obligation does not, as such, 
alter the conclusion that responsibility will be entailed if it is breached by a State, nor does it, 
as such, affect the rigime of State responsibility thereby arising. Obligations may arise for a 
State by a treaty and by a rule of customary international law or by a treaty and a unilateral 
act?09 Moreover these various grounds of obligation interact with each other, as practice 
clearly shows. Treaties, especially multilateral treaties, can contribute to the formation of 
general international law; customary law may assist in the interpretation of treaties; an 
obligation contained in a treaty may be applicable to a State by reason of its unilateral act, 
and so on. Thus international courts and tribunals have treated responsibility as arising for a 
State by reason of any “violation of aduty imposed by an international juridical standard”.210 
In the Rainbow Warrior arbitration, the Tribunal said that “any violation by a State of any 
obligation, of whatever origin, gives rise to State responsibility and consequently, to the 

208 Thus France undertook by a unilateral act not to engage in further atmospheric nuclear testing: Nuclear 
Tests (Australia v. France), I.C.J. Reports 1974, p. 253; Nuclear Tests (New Zealand v. France), I.C.J. 
Reports 1974, p. 457. The extent of the obligation thereby undertaken was clarified in Request for an 
Examination of the Situation in Accordance with Paragraph 63 of the Court’s Judgment of 20 
December 1974 in the Nuclear Tests (New Zealand v. France) Case, I.C.J. Reports 1995, p. 288. 

209 The International Court has recognized “&]he existence of identical rules in international treaty law and 
customary law” on a number of occasions: see North Sea Continental Shelf; I.C.J. Reports 1969, p. 3, at 
pp. 38-39, para. 63; Military and Paramilitary Activities, I.C.J. Reports 1986, p. 14, at p. 95, para. 177. 

210 Dickson Car Wheel Co., R.I.A.A., vol. IV, p. 669 (1931), at p. 678; cf. Goldenberg, R.I.A.A., vol. 11, 
p. 901 (1928), at pp. 908-909; International Fisheries Co., R.I.A.A., vol. IV, p. 691 (1931), at p. 701 
(“some principle of international law”); Armstrong Cork Co., R.I.A.A., vol. XIV, p. 159 (1953), at 
p. 163 (“any rule whatsoever of international law”). 
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duty of reparation”.211 In the Gab&%ovo-Nagymaros Project case, the International Court 
of Justice referred to the relevant draft article provisionally adopted by the Commission 
in 1976 in support of the proposition that it is “well established that, when a State has 
committed an internationally wrongful act, its international responsibility is likely to be 
involved whatever the nature of the obligation it has failed to respect”?12 

(5) Thus there is no room in international law for a distinction, such as is drawn by some 
legal systems, between the regime of responsibility for breach of a treaty and for breach 
of some other rule, i.e. for responsibility arising ex contractu or ex delicto. In the Rainbow 
Warrior arbitration, the Tribunal affirmed that “in the international law field there is no 
distinction between contractual and tortious re~ponsibi l i ty”.~~~ As far as the origin of the 
obligation breached is concerned, there is a single general rigime of State responsibility 
Nor does any distinction exist between “civil” and “criminal” responsibility as is the case 
in internal legal systems. 

(6) State responsibility can arise from breaches of bilateral obligations or of obligations 
owed to some States or to the international community as a whole. It can involve relatively 
minor infringements as well as the most serious breaches of obligations under peremptory 
norms of general international law. Questions of the gravity of the breach and the peremp- 
tory character of the obligation breached can affect the consequences which arise for the 
responsible State and, in certain cases, for other States also. Certain distinctions between 
the consequences of certain breaches are accordingly drawn in Parts 7Svo and Three of these 
articles.214 But the regime of State responsibility for breach of an international obligation 
under Part One is comprehensive in scope, general in character and flexible in its application: 
Part One is thus able to cover the spectrum of possible situations without any need for further 
distinctions between categories of obligation concerned or the category of the breach. 

(7) Even the fundamental principles of the international legal order are not based on 
any special source of law or specific law-making procedure, in contrast with rules of a 
constitutional character in internal legal systems. In accordance with article 53 of the Vienna 
Convention on the Law of Treaties, a peremptory norm of general international law is one 
which is “accepted and recognized by the international community of States as a whole as a 
norm from which no derogation is permitted and which can be modified only by a subsequent 
norm of general international law having the same character”.215 Article 53 recognises both 
that norms of a peremptory character can be created and that the States have a special 
role in this regard as par excellence the holders of normative authority on behalf of the 
international community. Moreover, obligations imposed on States by peremptory norms 
necessarily affect the vital interests of the international community as a whole and may 
entail a stricter r6gime of responsibility than that applied to other internationally wrongful 

211 Rainbow Warrior (New ZealandFrance), R.I.A.A., vol. XX, p. 217 (1990), at p. 251, para 75. See also 
Barcelona Traction, Light and Power Company, Limited, Second Phase, I.C,J. Reports 1970, p. 3, at 
p. 46, para. 86 (“breach of an international obligation arising out of a treaty or a general rule of law”). 

212 I.C.J. Reports 1997, p. 7, at p. 38, para. 47. The qualification “likely to be involved” may have been 
inserted because of possible circumstances precluding wrongfulness in that case. 

213 R.I.A.A., vol. XX, p. 217 (1990), at p. 251, para 75. 
214 See Chapter Two, Part III and commentary; see also article 48 and commentary. 
215 Vienna Convention on the Law of Treaties, 23 May 1969, U.N.T.S., vol. 1155, p. 331. 
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acts. But this is an issue belonging to the content of State responsibility?16 So far at least as 
Part One of the articles is concerned, there is a unitary regime of State responsibility which 
is general in character. 

(8) Rather similar considerations apply with respect to obligations arising under the 
Charter of the United Nations. Since the Charter is a treaty, the obligations it contains are, 
from the point of view of their origin, treaty obligations. The special importance of the 
Charter, as reflected in its Article 103,217 derives from its express provisions as well as from 
the virtually universal membership of States in the United Nations. 

(9) The general scope of the articles extends not only to the conventional or other origin 
of the obligation breached but also to its subject matter. International awards and decisions 
specifying the conditions for the existence of an internationally wrongful act speak of 
the breach of an international obligation without placing any restriction on the subject- 
matter of the obligation breached?’* Courts and tribunals have consistently affirmed the 
principle that there is no a priori limit to the subject matters on which States may assume 
international obligations. Thus the Permanent Court stated in its first judgment, in the 
S.S. “Wimbledon”, that “the right of entering into international engagements is an attribute 
of State s~vereignty”?’~ That proposition has often been endorsed?20 

(10) In a similar perspective, it has sometimes been argued that an obligation dealing with 
a certain subject matter could only have been breached by conduct of the same description. 
That proposition formed the basis of an objection to the jurisdiction of the Court in the 
Oil Platforms case?21 It was argued that a treaty of friendship, commerce and navigation 
could not in principle have been breached by conduct involving the use of armed force. The 
Court responded in the following terms: 

“The Treaty of 1955 imposes on each of the Parties various obligations on a 
variety of matters. Any action by one of the Parties that is incompatible with 
those obligations is unlawful, regardless of the means by which it is brought 
about. A violation of the rights of one party under the Treaty by means of the 
use of force is as unlawful as would be a violation by administrative decision 
or by any other means. Matters relating to the use of force are therefore not 
per se excluded from the reach of the Treaty of 1955.”222 

216 See articles 40-41 and commentaries. 
217 According to which “[iln the event of a conflict between the obligations of the Members of the United 

Nations under the present Charter and their obligations under any other international agreement, the 
obligations under the present Charter shall prevail.” 

Merits, 1928, P.C.I.J., Series A, No. 17, p. 29; Reparation for Injuries Suffered in the Service of the 
United Nations. I.C.J. Reports 1949, p. 174, at p. 184. In these decisions it is stated that “any breach ol 
an international engagement” entails international responsibility. See also Interpretation of Peace 
Treaties with Bulnaria, Hungary and Romania, Second Phase, I.C.J. Reports 1950, p. 221, at p. 228. 

218 See, e.g., Factory at Chorzdw, Jurisdiction, 1927, P.C.I.J., Series A, No.9, p. 21; Factov at Chorz6w 

219 S.S. “Wimbledon”, Judgments, 1923, P.C.I.J., Series A, No. 1, p. 25. 
220 See, e. g., Nottebohm, Second Phase, I.C.J. Reports 1955, p. 4, at pp. 20-21; Right ofpassage over 

Indian Territoty, Merits, 1.C.J. Reports 1960, p. 6, at p. 33; Military and Paramilitary Activities, I.C.J. 
Reports 1986, p. 14, at p. 131, para 259. 

221 Oil Platforms (Islamic Republic of Iran v. United States ofAmerica), Preliminary Objection, I.C.J. 
Reports 1996, p. 803. 

222 Ibid., at pp. 811-812, para. 21. 
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Thus the breach by a State of an international obligation constitutes an internationally 
wrongful act, whatever the subject matter or content of the obligation breached, and whatever 
description may be given to the non-conforming conduct. 

(1 1) Article 12 also states that there is a breach of an international obligation when the 
act in question is not in conformity with what is required by that obligation, “regardless of 
its. . . character”. In practice, various classifications of international obligations have been 
adopted. For example a distinction is commonly drawn between obligations of conduct and 
obligations of result. That distinction may assist in ascertaining when a breach has occurred. 
But it is not e x c l ~ s i v e ~ ~ ~  and it does not seem to bear specific or direct consequences as 
far as the present articles are concerned. In the Colozza case,224 for example, the European 
Court of Human Rights was concerned with the trial in absentia of a person who, without 
actual notice of his trial, was sentenced to six years’ imprisonment and was not allowed 
subsequently to contest his conviction. He claimed that he had not had a fair hearing, 
contrary to article 6 (1) of the European Convention. The Court noted that: 

“The Contracting States enjoy a wide discretion as regards the choice of the 
means calculated to ensure that their legal systems are in compliance with the 
requirements of article 6 (1) in this field. The Court’s task is not to indicate 
those means to the States, but to determine whether the result called for by 
the Convention has been achieved. . . For this to be so, the resources available 
under domestic law must be shown to be effective and a person ‘charged with 
a criminal offence’. . . must not be left with the burden of proving that he was 
not seeking to evade justice or that his absence was due to force m a j e ~ r e . ” ~ ~ ~  

The Court thus considered that article 6 (1) imposed an obligation of result.226 But, in or- 
der to decide whether there had been a breach of the Convention in the circumstances 
of the case, it did not simply compare the result required (the opportunity for a trial 
in the accused’s presence) with the result practically achieved (the lack of that oppor- 
tunity in the particular case). Rather it examined what more Italy could have done to 
make the applicant’s right “effective”?” The distinction between obligations of conduct 

223 Cf., GabEfiovo-Nagymaros Project, I.C.J. Reports 1997, p. 7, at p. 71, para. 135, where the Court 
referred to the parties having accepted “obligations of conduct, obligations of performance, and 
obligations of result”. 

1 

224 Coloua and Rubinat v. Italy, E.C.H.R., Series A, No. 89 (1985). 
225 Ibid., at pp. 15-16, para. 30, citing De Cubber v. Belgium, E.C.H.R., Series A, No. 86 (1984), p. 20, 

para. 35. 
226 Cf. Planfonn ii‘rzte fur das Leben’ v. Austria, in which the Court gave the following interpretation of 

article 11: 

“While it is the duty of Contracting States to take reasonable and appropriate measures to 
enable lawful demonstrations to proceed peacefully, they cannot guarantee this absolutely 
and they have a wide discretion in the choice of the means to be used.. . In this area the 
obIigation they enter into under article 11 of the Convention is an obligation as to measures 
to be taken and not as to results to be achieved”. 

E.C.H.R., Series A, No. 139 (1988), p. 12, para. 34. In the Coloua case, the Coun used similar 
language but concluded that the obligation was an obligation of result. Cf. C. Tomuschat, “What is a 
‘Breach’ of the European Convention on Human Rights?”, in Lawson & de Blois (eds.), The Dynamics 
of the Protection of Human Rights in Europe: Essays in Honour of Henry G. Schermers @or&echt, 
Nijhoff, 1994), p. 315, at p. 328. 

227 F.C.H.R., Series A, No. 89 (1985). at para. 28. 
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and result was not determinative of the actual decision that there had been a breach of ARTICLE I 3  
article 6 ( 

(12) The question often arises whether an obligation is breached by the enactment of 
legislation by a State, in cases where the content of the legislation prima facie conflicts 
with what is required by the international obligation, or whether the legislation has to be 
implemented in the given case before the breach can be said to have occurred. Again, 
no general rule can be laid down applicable to all cases?29 Certain obligations may be 
breached by the mere passage of incompatible legi~lation?~’ Where this is so, the passage 
of the legislation without more entails the international responsibility of the enacting State, 
the legislature itself being an organ of the State for the purposes of the attribution of 
re~ponsibility?~’ In other circumstances, the enactment of legislation may not in and of 
itself amount to a especially if it is open to the State concerned to give effect to 
the legislation in a way which would not violate the international obligation in question. 
In such cases, whether there is a breach will depend on whether and how the legislation is 
given effect.233 

International obligation in force for a State 

An act of a State does not constitute a breach of an international obliga- 
tion unless the State is bound by the obligation in question at the time 
the act occurs. 

Commentary 

(1) Article 13 states the basic principle that, for responsibility to exist, the breach must 
occur at a time when the State is bound by the obligation. This is but the application in the 
field of State responsibility of the general principle of intertemporal law, as stated by Judge 
Huber in another context in the Island of Palms case: 

“A juridical fact must be appreciated in the light of the law contemporary with 
it, and not of the law in force at the time when a dispute in regard to it arises 
or falls to be settled.”234 

Article 13 provides an important guarantee for States in terms of claims of responsibility. Its 
formulation (“does not constitute. . . unless. . .”) is in keeping with the idea of a guarantee 
against the retrospective application of international law in matters of State responsibility. 

(2) International tribunals have applied the principle stated in article 13 in many cases. 
An instructive example is provided by the decision of Umpire Bates of the United States- 
Great Britain Mixed Commission concerning the conduct of British authorities who had 
seized American vessels engaged in the slave trade and freed slaves belonging to American 
nationals. The incidents referred to the Commission had taken place at different times and 
the umpire had to determine whether, at the time each incident took place, slavery was 
“contrary to the law of nations”. Earlier incidents, dating back to a time when the slave 
trade was considered lawful, amounted to a breach on the part of the British authorities of 
the international obligation to respect and protect the property of foreign nationals.235 The 
later incidents occurred when the slave trade had been ‘‘prohibited by all civilized nations” 
and did not involve the responsibility of Great Britain?36 

(3) Similar principles were applied by Arbitrator Asser in deciding whether the seizure 
and confiscation by Russian authorities of United States vessels engaged in seal-hunting 
outside of Russia’s territorial waters should be considered internationally wrongful. In his 

234 R.I.A.A., vol. II, p. 829 (1949). at p. 845. Generally on the intertemporal law see the Resolution of the 
Institute of International Law, Annuaire de E’lnstitut de Droit International, vol. 56 (1975), at 
pp. 536-540; for the debate, ibid., pp. 339-374; for Splrensen’s reports, Annuaire de l’lnstltut de Droit 
International, vol. 55 (1973) pp. 1-116. See further, W. Karl, “The Time Factor in the Law of State 
Responsibility”, in M. Spmedi and B. Simma (eds.), United Nations Codijication of State 
Responsibility (New York, Oceana, 1987), p. 95. 

235 See The “Enterprize”, (1855) de Lapradelle & Politis, Recueil des arbitrages intemationaux, vol. I, 
p. 703; Moore, International Arbitrations, vol. IV, p. 4349, at p. 4373. See also The “Hemosa” and 
The “Cr.iole” cases, (1855) de Lapradelle & Politis, Recueil des arbitrages intemationaux, vol. I, 
pp. 703,704, Moore, International Arbitrations, vol. IV, pp. 4374,4375. 

p. 740, at p. 741; Moore, International Arbitrations, vol. III, p. 2824. See also The “Volusia”, (1855) de 
Lapradelle & Politis, Recueil des arbitrages internationaux, vol. I, p. 741. 

228 See also Islamic Republic of Iran v. United States ofAmerica (Cases A15 (IV) and A24). (1996) 32 

229 Cf. Applicabiliry of the Obligation to Arbitrate under Section 21 of the United Nations Headquarters 

230 A uniform law treaty will generally be construed as requiring immediate implementation, i.e. as 

Iran-U.S.C.T. R., 1 15. 

Agreement of 26 June 1947, I.C.J. Reports 1988, p. 12, at p. 30, para. 42. 

embodying an obligation to make the provisions of the uniform law a part of the law of each State 
party: see, e.g., B. Conforti, “Obblighi di mezzi e obblighi di risultato nelle convenzioni di diritto 
unifome”, Rivista di diritto internazionale privato e processuale, vol. 24 (1988), p. 233. 

231 See article 4 and commentary. For illustrations see, e. g., the findings of the European Court of Human 
Rights in Norris v. Ireland, E.C.H.R., Series A, No. 142 (1988). para. 31, citing Klass v. Germany, 
E.C.H.R., SeriesA, No. 28(1978),atpara.33;Marckrv. Belgium,E.C.H.R., SeriesA, No.31 (1979),at 
para. 27; Johnston v. Ireland, E.C.H.R., Series A, No. 112 (1986). at para. 33; Dudgeon v. United 
Kingdom, E.C.H.R., Series A, No. 45 (1981), para. 41; Modinos v. Cyprus, E.C.H.R., Series A, No. 259 
(1993), at para. 24. See also Advisory Opinion OC-14/94, International responsibility for  the 
promulgation and enforcement of laws in violation of the Convention (Arts. I and 2 of the American 
Convention on Human Rights), Inter-Am.Ct.H.R., Series A, No. 14 (1994). The Inter-American Court 
also considered it possible to determine whether draft legislation was compatible with the provisions of 
human rights treaties: Advisory Opinion OC-3/83, Restrictions to the Death Penalty (Arts. 4(2) and 
4(4) of the American Convention on Human Rights), Inter-Am.Ct.H.R. Series A, No. 3 (1983). 

of 27 June 2001, paras. 90-91. 
232 As the International Court held in LaGrand (Germany v. United States of America), Merits, judgment 

233 See, e.g., the report of the W.T.O. Panel in United States - Sections 301-310 of the Trade Act of 1974, 
WT/DS152/R, 22 December 1999, paras. 7.34-7.57. 

236 See The “Lawrence”, (1855) de Lapradelle & Politis, Recueil des arbitrages intemationaux, vol. I, 
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award in The “James Hamilton Lewis”;37 he observed that the question had to be settled 
“according to the general principles of the law of nations and the spirit of the international 
agreements in force and binding upon the two High Parties at the time of the seizure of the 
vessel”?38 Since, under the principles in force at the time, Russia had no right to seize the 
American vessel, the seizure and confiscation of the vessel were unlawful acts for which 
Russia was required to pay compensation.239 The same principle has consistently been 
applied by the European Commission and Court of Human Rights to deny claims relating 
to periods during which the European Convention for the Protection of Human Rights and 
Fundamental Freedoms was not in force for the State ~oncerned?~’ 

(4) State practice also supports the principle. A requirement that arbitrators apply the 
rules of international law in force at the time when the alleged wrongful acts took place 
is a common stipulation in arbitration  agreement^:^' and undoubtedly is made by way of 
explicit confirmation of a generally recognized principle. International law writers who 
have dealt with the question recognize that the wrongfulness of an act must be established 
on the basis of the obligations in force at the time when the act was perf~rmed?~’ 

( 5 )  State responsibility can extend to acts of the utmost seriousness, and the regime 
of responsibility in such cases will be correspondingly stringent. But even when a new 
permeptory norm of general international law comes into existence, as contemplated by 
article 64 of the Vienna Convention on the Law of Treaties, this does not entail any retro- 
spective assumption of responsibility. Article 71 (2) provides that such a new peremptory 
norm “does not affect any right, obligation or legal situation of the parties created through 
the execution of the treaty prior to its termination, provided that those rights, obligations or 
situations may thereafter be maintained only to the extent that their maintenance is not in 
itself in conflict with the new peremptory norm”. 

(6) Accordingly it is appropriate to apply the intertemporal principle to all international 
obligations, and article 13 is general in its application. It is however without prejudice to the 
possibility that a State may agree to compensate for damage caused as a result of conduct 

237 R.Z.A.A., vol. IX,p. 66 (1902). 
238 Ibid., p. 69. 
239 Ibid. See also the case of The “C.H. White”, R.Z.A.A., vol. M, p. 71 (1902), at p. 74. In these cases the 

arbitrator was required by the arbitration agreement itself to apply the law in force at the time the acts 
were performed. Nevertheless, the intention of the parties was clearly to confirm the application of the 
general principle in the context of the arbitration agreement, not to establish an exception. See also the 
S.S. “Lisman” case, R.Z.A.A., vol. III, p. 1767 (1937), at p. 1771. 

europiene des droits de I’homme, No. 7, p. 119 and many later decisions. 

arbitration of certain disputes concerning the international responsibility of Russia for the seizure of 
American ships: R.Z.A.A., vol. IX, p. 57 (1900). 

242 See e.g. P. Tavernier, Recherche sur l’application dans le temps des actes et des rzgles en droit 
international public (Paris, L.G.D.J., 1970), pp. 119, 135,292; D. Bindschedler-Robert, “De la 
r6troactivit6 en droit international public”, Recueil d’itudes de droit international public en hommage b 
Paul Guggenheim (Geneva, Facultd de droit, Institut universitaire de hautes dtudes internationales, 
1968), p. 184; M. S@rensen, “Le problkme intertemporel dans l’application de la Convention 
europkenne des droits de l’homme”, Mdanges offerts b Polys Modinos (Paris, Pedone, 1968), p. 304, 
T.O. Elias, ‘The Doctrine of Intertemporal Law”, A.J.Z.L., vol. 74 (1980), p. 285; R. Higgins, “Time 
and the Law”, I.C.L.Q., vol. 46 (1997), p. 501. 

240 See, e.g., X Y. Germany (Application 1151/61) (1961), Recueil des decisions de la Commission 

241 See, e.g., the declarations exchanged between the United States and Russia for the submission to 
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which was not at the time a breach of any international obligation in force for that State. 
In fact cases of the retrospective assumption of responsibility are rare. The Zex specialis 
principle (article 55) is sufficient to deal with any such cases where it may be agreed or 
decided that responsibility will be assumed retrospectively for conduct which was not a 
breach of an international obligation at the time it was committed.243 

(7) In international law, the principle stated in article 13 is not only a necessary but also 
a sufficient basis for responsibility. In other words, once responsibility has accrued as a 
result of an internationally wrongful act, it is not affected by the subsequent termination of 
the obligation, whether as a result of the termination of the treaty which has been breached 
or of a change in international law. Thus, as the International Court said in the Northern 
Cameroons case: 

“ . . . if during the life of the Trusteeship the Trustee was responsible for some 
act in violation of the terms of the Trusteeship Agreement which resulted in 
damage to another Member of the United Nations or to one of its nationals, a 
claim forreparation would not be liquidated by the termination of the Trust”.244 

Similarly, in the Rainbow Warrior arbitration, the Arbitral Tribunal held that, although the 
relevant treaty obligation had terminated with the passage of time, France’s responsibility 
for its earlier breach remained.245 

(8) Both aspects of the principle are implicit in the decision of the International Court in 
Certain Phosphate Lands in Nauru. Australia argued there that a State responsibility claim 
relating to the period of its joint administration of the Trust Territory for Nauru (1947-1968) 
could not be brought decades later, even if the claim had not been formally waived. The 
Court rejected the argument, applying a liberal standard of laches or unreasonable dela~.”~ 
But it went on to say that: 

“it will be for the Court, in due time, to ensure that Nauru’s delay in seising it 
will in no way cause prejudice to Australia with regard to both the establish- 
ment of the facts and the determination of the content of the applicable law.”247 

Evidently the Court intended to apply the law in force at the time the claim arose. Indeed 
that position was necessarily taken by Nauru itself, since its claim was based on a breach of 
the Trusteeship Agreement, which terminated at the date of its accession to independence 
in 1968. Its claim was that the responsibility of Australia, once engaged under the law in 
force at a given time, continued to exist even if the primary obligation had subsequently 
terminated.248 

243 As to the retroactive effect of the acknowledgement and adoption of conduct by a State, see article 11 
and commentary, esp. para. (4). Such acknowledgement and adoption would not, without more, give 
retroactive effect to the obligations of the adopting State. 

244 Northern Cameroons, Preliminary Objections, I.C.J. Reports 1963, p. 15, at p. 35. 
245 Rainbow Warrior (New Zealand/France), R.Z.A.A., vol. X X ,  p. 217 (1990). at pp. 265-266. 
246 Certain Phosphate Lands in Nauru (Nauru v. Australia), Preliminary Objections, I.C.J. Reports 1992, 

247 LCJ Reports 1992, p. 240, at p. 255, para. 36. 
248 The case was settled before the Court had the opportunity to consider the merits: Z.C.J. Reports 1993, 

p. 240, at pp. 253-255, paras. 31-36. See article 45 (b) and commentary. 

p. 322; for the Settlement Agreement of 10 August 1993, see U.N.T.S., vol. 1770, p. 379. 
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(9) The basic principle stated in article 13 is thus well-established. One possible qualifi- 
cation concerns the progressive interpretation of obligations, by a majority of the Court in 
the Namibia (South West Africa) advisory opinion.249 But the intertemporal principle does 
not entail that treaty provisions are to be interpreted as if frozen in time. The evolutionary 
interpretation of treaty provisions is permissible in certain cases25o but this has nothing to 
do with the principle that a State can only be held responsible for breach of an obligation 
which was in force for that State at the time of its conduct. Nor does the principle of the 
intertemporal law mean that facts occumng prior to the entry into force of a particular 
obligation may not be taken into account where these are otherwise relevant. For example, 
in dealing with the obligation to ensure that persons accused are tried without undue delay, 
periods of detention prior to the entry into force of that obligation may be relevant as facts, 
even though no compensation could be awarded in respect of the period prior to the entry 
into force of the 0bligation.2~~ 

249 Legal Consequences for States of the Continued Presence of South Africa in Namibia (South West 
Africa) notwithstanding Security Council Resolution 276 (1970), I.C.J. Reports 1971, p. 16, at 
pp. 31-32, para. 53. 

250 See, e.g., the dictum of the European Court of Human Rights in n r e r  v. United Kingdom, E.C.H.R.. 
Series A, No. 26 (1978). at pp. 15-16. 

251 See, e.g., Zana v. Turkey, E.C.H.R. Reports, 1997-VII, p. 2533; J. Pauwelyn, “The Concept of a 
‘Continuing Violation’ of an International Obligation: Selected Problems”, B. Kl.L., vol. 66 (199% 
p. 415, at pp. 443-445. 
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ARTICLE 14 
Extension in time of the breach of an international obligation 

1. The breach of an international obligation by an act of a State 
not having a continuing character occurs at the moment when the act 
is performed, even if its effects continue. 

2. The breach of an international obligation by an act of a State hav- 
ing a continuing character extends over the entire period during which 
the act continues and remains not in conformity with the international 
obligation. 

3. The breach of an international obligation requiring a State to 
prevent a given event occurs when the event occurs and extends over 
the entire period during which the event continues and remains not in 
conformity with that obligation. 

Commentary 

(1) The problem of identifying when a wrongful act begins and how long it continues 
is one which arises frequently252 and has consequences in the field of State responsibility, 
including the important question of cessation of continuing wrongful acts dealt with in 
article 30. Although the existence and duration of a breach of an international obligation 
depends for the most part on the existence and content of the obligation and on the facts of the 
particular breach, certain basic concepts are established. These are introduced in article 14. 
Without seeking to be comprehensive in its treatment of the problem, article 14 deals with 
several related questions. In particular it develops the distinction between breaches not 
extending in time and continuing wrongful acts (see paragraphs (1) and (2) respectively), 
and it also deals with the application of that distinction to the important case of obligations 
of prevention. In each of these cases it takes into account the question of the continuance 
in force of the obligation breached. 

(2) Internationally wrongful acts usually take some time to happen. The critical distinc- 
tion for the purpose of article 14 is between a breach which is continuing and one which 
has already been completed. In accordance with paragraph I, a completed act occurs “at 
the moment when the act is performed”, even though its effects or consequences may con- 
tinue. The words “at the moment” are intended to provide a more precise description of 

I 

* 

252 See, e.g., Mavrommatis Palestine Concessions, 1924, P.C.I.J.. Series A, No. 2 ,  p. 35; Phosphates in 
Morocco, Preliminary Objections, 1938, TiC.I.J., Series A/B, No. 74, p. 10, at pp. 23-29; Electricity 
Company of So& and Bulgaria, 1939, P.C.I.J., Series A/B, No. 77, p. 64, at pp. 80-82; Right of Passage 
overlndian Territory, Merits, I.C.J. Reportr 1960, p. 6, at pp. 33-36. The issue has often been raised 
before the organs of the European Convention on Human Rights. See, e. g., the decision of the 
Commission in the De Becker v. Belgium, (1958-1959) 2 E.C.H.R. Yearbook, p. 214, at pp. 234,244, 
and the Court’s judgments in Ireland v. United Kingdom, E.C.H.R., Series A, No. 25 (1978), p. 64; 
Papamichalopoulos and Others v. Greece, E.C.H.R., Series A, No. 260-B (1993). para. 40; Agrotexim 
v. Greece, E.C.H.R., Series A, No. 330-A (1995), at p.22, para. 58. See also E. Wyler, “Quelques 
r6flexions sur la realisation dans le temps du fait internationalement illicite”, R.G.D.12, vol. 95 (1991). 
p. 881. 
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the time-frame when a completed wrongful act is performed, without requiring that the act 
necessarily be completed in a single instant. 

(3) In accordance with paragraph 2, a continuing wrongful act, on the other hand, 
occupies the entire period during which the act continues and remains not in conformity 
with the international obligation, provided that the State is bound by the international obli- 
gation during that period.253 Examples of continuing wrongful acts include the maintenance 
in effect of legislative provisions incompatible with treaty obligations of the enacting State, 
unlawful detention of a foreign official or unlawful occupation of embassy premises, main- 
tenance by force of colonial domination, unlawful occupation of part of the territory of 
another State or stationing armed forces in another State without its consent. 

(4) Whether a wrongful act is completed or has a continuing character will depend both 
on the primary obligation and the circumstances of the given case. For example, the Inter- 
American Court of Human Rights has interpreted forced or involuntary disappearance as 
a continuing wrongful act, one which continues for as long as the person concerned is 
unaccounted The question whether a wrongful taking of property is a completed 
or continuing act likewise depends to some extent on the content of the primary rule said 
to have been violated. Where an expropriation is carried out by legal process, with the 
consequence that title to the property concerned is transferred, the expropriation itself will 
then be a completed act. The position with a de facto, “creeping” or disguised occupation, 
however, may well be different?55 Exceptionally, a tribunal may be justified in refusing to 
recognize a law or decree at all, with the consequence that the resulting denial of status, 
ownership or possession may give rise to a continuing wrongful act?56 

(5 )  Moreover, the distinction between completed and continuing acts is a relative one. 
A continuing wrongful act itself can cease: thus a hostage can be released, or the body of 
a disappeared person returned to the next of kin. In essence a continuing wrongful act is 
one which has been commenced but has not been completed at the relevant time. Where a 
continuing wrongful act has ceased, for example by the release of hostages or the withdrawal 
of forces from territory unlawfully occupied, the act is considered for the future as no longer 
having a continuing character, even though certain effects of the act may continue. In this 
respect it is covered by paragraph 1 of article 14. 

(6) An act does not have a continuing character merely because its effects or conse- 
quences extend in time. It must be the wrongful act as such which continues. In many 
cases of internationally wrongful acts, their consequences may be prolonged. The pain and 
suffering caused by earlier acts of torture or the economic effects of the expropriation of 
property continue even though the t o m e  has ceased or title to the property has passed. 
Such consequences are the subject of the secondary obligations of reparation, including 
restitution, as required by Part Two of the articles. The prolongation of such effects will be 
relevant, for example, in determining the amount of compensation payable. They do not, 
however, entail that the breach itself is a continuing one. 

253 See above, article 13 and commentary, especially para. (2). 
254 Blake v. Guatemala, Inter-Am.Ct.H.R., Series C, No. 36 (1998), para. 67. 
255 Papamichalopoulos v. Greece, E.C.H.R., Series A, No. 260-B (1993). 
256 Loizidou v. Turkey, Merits, E.C.H.R. Reports 1996-VI, p. 2216. 
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(7) The notion of continuing wrongful acts is common to many national legal systems 
and owes its origins in international law to T r i e ~ e l . 2 ~ ~  It has been repeatedly referred to by 
the International Court and by other international tribunals. For example in the Diplomatic 
and Consular Staff case, the Court referred to “successive and still continuing breaches 
by Iran of its obligations to the United States under the Vienna Conventions of 1961 and 
1963”?58 

(8) The consequences of a continuing wrongful act will depend on the context, as well 
as on the duration of the obligation breached. For example, the Rainbow Warrior arbitration 
involved the failure of France to detain two agents on the French Pacific island of Hao for a 
period of three years, as required by an agreement between France and New Zealand. The 
Arbitral Tribunal referred with approval to the Commission’s draft articles (now amalga- 
mated in article 14) and to the distinction between instantaneous and continuing wrongful 
acts, and said: 

“Applying this classification to the present case, it is clear that the breach 
consisting in the failure of returning to Hao the two agents has been not 
only a material but also a continuous breach. And this classification is not 
purely theoretical, but, on the contrary, it has practical consequences, since 
the seriousness of the breach and its prolongation in time cannot fail to have 
considerable bearing on the establishment of the reparation which is adequate 
for a violation presenting these two features.”259 

The Tribunal went on to draw further legal consequences from the distinction in terms of 
the duration of French obligations under the agreement?60 

(9) The notion of continuing wrongful acts has also been applied by the European Court 
of Human Rights to establish its jurisdiction ratione temporis in a series of cases. The issue 
arises because the Court’s jurisdiction may be limited to events occurring after the respon- 
dent State became a party to the Convention or the relevant Protocol and accepted the right of 
individual petition. Thus in Papamichalopoulos and Others v. Greece, a seizure of property 
not involving formal expropriation occurred some eight years before Greece recognized the 
Court’s competence. The Court held that there was a continuing breach of the right to peace- 
ful enjoyment of property under article 1 of Protocol 1 to the Convention, which continued 
after the Protocol had come into force; it accordingly upheld its jurisdiction over the claim?61 

(10) In Loizidou v. Turkey:62 similar reasoning was applied by the Court to the con- 
sequences of the Turkish invasion of Cyprus in 1974, as a result of which the applicant 

257 H. Triepel, Volkerrecht und Landesrecht (Leipzig, Hirschfeld, 1899), p. 289. The concept was 
subsequently taken up in various general studies on State responsibility as well as in works on the 
interpretation of the formula “situations or facts prior to a given date” used in some declarations of 
acceptance of the compulsory jurisdiction of the International Court of Justice. 

258 United States Diplomatic and Consular Staff in Tehran, I.C.J. Reports 1980, p. 3, at p. 38, para. 80. See 
also p. 38, para. SO. See also p. 37, para. 78. 

259 Rainbow Warrior (New ZealadFrance), R.I.A.A., vol. XX, p. 217 (1990), at p. 264, para. 101. 
260 Ibid., at pp. 265-266, paras 105-106. But see the dissenting opinion of Sir Kenneth Keith, ibid., 

261 Papamichalopoulos and Others v. Greece, E.C.H.R., Series A, No. 26043 (1993). 
262 Loizidou v. Tbrkey, Merits, E.C.H.R. Reports 1996-VI, p. 2216. 

pp. 279-284. 
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was denied access to her property in northern Cyprus. Turkey argued that under article 159 
of the Constitution of the Turkish Republic of Northern Cyprus of 1985, the property in 
question had been expropriated, and this had occurred prior to Turkey’s acceptance of the 
Court’s jurisdiction in 1990. The Court held that, in accordance with international law and 
having regard to the relevant Security Council resolutions, it could not attribute legal effect 
to the 1985 Constitution so that the expropriation was not completed at that time and the 
property continued to belong to the Applicant. The conduct of the TRNC and of Turkish 
troops in denying the applicant access to her property continued after Turkey’s acceptance 
of the Court’s jurisdiction, and constituted a breach of article 1 of Protocol 1 after that 
time.263 

(1 1) The Human Rights Committee has likewise endorsed the idea of continuing wrongful 
acts. For example, in Lovelace v. Canada, it held it had jurisdiction to examine the continuing 
effects for the applicant of the loss of her status as a registered member of an Indian group, 
although the loss had occurred at the time of her marriage in 1970 and Canada only accepted 
the Committee’s jurisdiction in 1976. The Committee noted that it was. , . 

“not competent, as a rule, to examine allegations relating to events having 
taken place before the entry into force of the Covenant and the Optional 
Protocol. . . In the case of Sandra Lovelace it follows that the Committee is 
not competent to express any view on the original cause of her loss of Indian 
status. . . at the time of her marriage in 1970. . . The Committee recognizes, 
however, that the situation may be different if the alleged violations, although 
relating to events occurring before 19 August 1976, continue, or have effects 
which themselves constitute violations, after that date.”264 

It found that the continuing impact of Canadian legislation, in preventing Lovelace from 
exercising her rights as a member of a minority, was sufficient to constitute abreach of article 
27 of the Covenant after that date. Here the notion of a continuing breach was relevant not 
only to the Committee’s jurisdiction but also to the application of article 27 as the most 
directly relevant provision of the Covenant to the facts in hand. 

(12) Thus conduct which has commenced some time in the past, and which constituted 
(or, if the relevant primary rule had been in force for the State at the time, would have 
constituted) a breach at that time, can continue and give rise to a continuing wrongful act 
in the present. Moreover, this continuing character can have legal significance for various 
purposes, including State responsibility. For example, the obligation of cessation contained 
in article 30 applies to continuing wrongful acts. 

(13) A question common to wrongful acts whether completed or continuing is when a 
breach of international law occurs, as distinct from being merely apprehended or imminent. 

263 Ibid., at pp. 2230-2232,2237-2238 paras. 41-47,63-64. See however the dissenting judgment of Judge 
Bernhardt, ibid., 2242, para. 2 (with whom Judges Lopes Rocha, Jambrek, Pettiti, Baka and Golciiklii 
in substance agreed). See also Loizidou v. Turkey, Preliminary Objections, E.C.H.R., Series A, No. 310 
(1995), at pp. 33-34, paras. 102-105; Cyprus v. Turkey (Application No. 25781/94), E.C.H.R., 
judgment of 10 May 2001. 

264 Lovelace v. Canada, decision of 30 July 1981, G.A.O.R., Thirty-sixth Session, Supplement No. 40, 
(A/36/40), p. 166, at p. 172, paras. 10-11. 
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As noted in the context of article 12, that question can only be answered by reference to the 
particular primary rule. Some rules specifically prohibit threats of c o n d ~ c t , 2 ~ ~  incitement 
or in which case the threat, incitement or attempt is itself a wrongful act. On 
the other hand where the internationally wrongful act is the occurrence of some event - 
e.g. the diversion of an international river - mere preparatory conduct is not necessarily 

In the Gab&bvo-Nagymaros Project case, the question was when the diversion 
scheme (“Variant C”) was put into effect. The Court held that the breach did not occur until 
the actual diversion of the Danube. It noted. . . 

“that between November 199 1 and October 1992, Czechoslovakia confined 
itself to the execution, on its own territory, of the works which were necessary 
for the implementation of Variant C, but which could have been abandoned 
if an agreement had been reached between the parties and did not therefore 
predetermine the final decision to be taken. For as long as the Danube had 
not been unilaterally dammed, Variant C had not in fact been applied. Such a 
situation is not unusual in international law or, for that matter, in domestic law. 
A wrongful act or offence is frequently preceded by preparatory actions which 
are not to be confused with the act or offence itself. It is as well to distinguish 
between the actual commission of a wrongful act (whether instantaneous or 
continuous) and the conduct prior to that act which is of a preparatory character 
and which ‘does not qualify as a wrongful act’ . . . ”268 

Thus the Court distinguished between the actual commission of a wrongful act and conduct 
of a preparatory character. Preparatory conduct does not itself amount to a breach if it does 
not “predetermine the final decision to be taken”. Whether that is so in any given case will 
depend on the facts and on the content of the primary obligation. There will be questions 
of judgement and degree, which it is not possible to determine in advance by the use of any 
particular formula. The various possibilities are intended to be covered by the use of the 
term “occurs” in paragraphs 1 and 3 of article 14. 

265 Notably, Article 2 (4) of the Charter of the United Nations prohibits the “threat or use of force against 
the territorial integrity or political independence of any State”. For the question of what constitutes a 
threat of force, see kgality of the Threat or Use of Nuclear Weapons, Z.C.J. Reports 1996, p. 226, at 
pp. 246-247, paras. 47-48; cf. R. Sadurska, “Threats of Force”,A.J.Z.L., vol. 82 (1988), p. 239. 

266 A particularly comprehensive formulation is that of article 111 of the Genocide Convention of 1948, 
which prohibits conspiracy, direct and public incitement, attempt and complicity in relation to 
genocide. See too art. 2 of the International Convention for the Suppression of Terrorist Bombings, 
15 December 1997, A/RES/52/164, and art. 2 of the International Convention for the Supression of the 
Financing of Terrorism, 9 December 1999, A/RES/54/109. 

267 In some legal systems, the notion of “anticipatory breach” is used to deal with the definitive refusal by 
a party to perform a contractual obligation, in advance of the time laid down for its performance. 
Confronted with an anticipatory breach, the party concerned is entitled to terminate the contract and 
sue for damages. See K. Zweigert and H. Kotz, An Zntroduction to Comparative Law (3rd edn.) (trans. 
J.A. Weir) (Oxford, Oxford University Press, 1998), p. 508. Other systems achieve similar results 
without using this concept, e.g. by construing a refusal to perform in advance of the time for 
performance as a “positive breach of contract”: ibid., p. 494 (German law). There appears to be no 
equivalent in international law, but article 60 (3) (a) of the Vienna Convention on the Law of Treaties 
defines a material breach as including “a repudiation. . .not sanctioned by the present Convention”. 
Such a repudiation could occur in advance of the time for performance. 

commentary to what is now article 30. 
268 GabZhvo-Nagymaros Project, I.C.J. Reports 1997, p. 7, at p. 54, para. 79, citing the draft 
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(14) Paragraph 3 of article 14 deals with the temporal dimensions of aparticular category ARTICLE I 5  
of breaches of international obligations, namely the breach of obligations to prevent the 
occurrence of a given event. Obligations of prevention are usually construed as best efforts 
obligations, requiring States to take all reasonable or necessary measures to prevent a given 
event from occurring, but without warranting that the event will not occur. The breach of 
an obligation of prevention may well be a continuing wrongful act, although, as for other 
continuing wrongful acts, the effect of article 13 is that the breach only continues if the 
State is bound by the obligation for the period during which the event continues and remains 
not in conformity with what is required by the obligation. For example, the obligation to 
prevent transboundary damage by air pollution, dealt with in the Trail Smelter arbitration:69 
was breached for as long as the pollution continued to be emitted. Indeed, in such cases 
the breach may be progressively aggravated by the failure to suppress it. However, not all 
obligations directed to preventing an act from occurring will be of this kind. If the obligation 
in question was only concerned to prevent the happening of the event in the first place (as 
distinct from its continuation), there will be no continuing wrongful act.270 If the obligation 
in question has ceased, any continuing conduct by definition ceases to be wrongful at that 
time.271 Both qualifications are intended to be covered by the phrase in paragraph 3, “and 
remains not in conformity with that obligation”. 

269 R.I.A.A., vol. 111, p. 1905 (1938,1941). 
270 An example might be an obligation by State A to prevent certain information from being published. 

Breach consisting of a composite act 

1. The breach of an international obligation by a State through a 
series of actions or omissions defined in aggregate as wrongful, occurs 
when the action or omission occurs which, taken with the other actions 
or omissions, is sufficient to constitute the wrongful act. 

2. In such a case, the breach extends over the entire period starting 
with the first of the actions or omissions of the series and lasts for 
as long as these actions or omissions are repeated and remain not in 
conformity with the international obligation. 

Commentary 

(1) Within the basic framework established by the distinction between completed and 
continuing acts in article 14, article 15 deals with a further refinement, viz. the notion of a 
composite wrongful act. Composite acts give rise to continuing breaches, which extend in 
time from the first of the actions or omissions in the series of acts making up the wrongful 
conduct. 

(2) Composite acts covered by article 15 are limited to breaches of obligations which 
concern some aggregate of conduct and not individual acts as such. In other words their 
focus is “a series of acts or omissions defined in aggregate as wrongful”. Examples include 
the obligations concerning genocide, apartheid or crimes against humanity, systematic acts 
of racial discrimination, systematic acts of discrimination prohibited by a trade agreement, 
etc. Some of the most serious wrongful acts in international law are defined in terms of 
their composite character. The importance of these obligations in international law justifies 
special treatment in article 15.272 

(3) Even though it has special features, the prohibition of genocide, formulated in identi- 
cal terms in the 1948 Convention and in later  instrument^,"^ may be taken as an illustration 
of a composite obligation. It implies that the responsible entity (including a State) will 
have adopted a systematic policy or practice. According to article I1 (a) of the Convention, 
the prime case of genocide is “killing members of [a national, ethnical, racial or religious 
group]” with the intent to destroy that group as such, in whole or in part. Both limbs of the 
definition contain systematic elements. Genocide also has to be carried out with the relevant 

272 See further J. Salmon, “Le fait Btatique complexe: une notion contestable”, A.KD.I., vol. XXVIII 

273 See, e.g., art. 4 of the Statute of the International Tribunal for the Prosecution of Persons Responsible 

The breach of such an obligation will not necessarily be of a continuing character, since it may be that 
once the information is published, the whole point of the obligation is defeated. 

271 Cf. the Rainbow Warrior arbitration, R.Z.A.A., vol. X X ,  p. 217(1990), at p. 266. 

(1982). p. 709. 

for Serious Violations of International Humanitarian Law Committed in the Territory of the Former 
Yugoslavia since 1991,25 May 1993 (onginally published as an Annex to S/25704 and Add.1, 
approved by the Security Council by Resolution 827 (1993); amended 13 May 1998 by Resolution 
1166 (1998) and 30 November 2000 by Resolution 1329 (2000)); art. 2 of the Statute of the 
International Tribunal for the Prosecution of Persons Responsible for Serious Violations of 
International Humanitarian Law Committed in the Territory of Rwanda and Rwandan Citizens 
Responsible for such Violations Committed in the Temtory of Neighbouring States, 8 November 1994, 
approved by the Security Council by Resolution 955 (1994); and art. 6 of the Rome Statute of the 
International Criminal Court, 17 July 1998, A/CONF.183/9. 
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intention, aimed at physically eliminating the group “as such”. Genocide is not committed 
until there has been an accumulation of acts of killing, causing harm, etc., committed with 
the relevant intent, so as to satisfy the definition in article II. Once that threshold is crossed, 
the time of commission extends over the whole period during which any of the acts was 
committed, and any individual responsible for any of them with the relevant intent will have 
committed gen~cide.”~ 

(4) It is necessary to distinguish composite obligations from simple obligations breached 
by a “composite” act. Composite acts may be more likely to give rise to continuing breaches, 
but simple acts can cause continuing breaches as well. The position is different, however, 
where the obligation itself is defined in terms of the cumulative character of the conduct, i.e. 
where the cumulative conduct constitutes the essence of the wrongful act. Thus apartheid 
is different in kind from individual acts of racial discrimination, and genocide is different 
in kind from individual acts even of ethnically or racially motivated killing. 

( 5 )  In Ireland v. United Kingdom Ireland complained of a practice of unlawful treatment 
of detainees in Northern Ireland which were said to amount to torture or inhuman or 
degrading treatment, and the case was held to be admissible on that basis. This had various 
procedural and remedial consequences. In particular, the exhaustion of local remedies rule 
did not have to be complied with in relation to each of the incidents cited as part of the 
practice. But the Court denied that there was any separate wrongful act of a systematic kind 
involved. It was simply that Ireland was entitled to complain of apractice made up by a series 
of breaches of article 7 of the Convention, and to call for its cessation. As the Court said 

“A practice incompatible with the Convention consists of an accumulation of 
identical or analogous breaches which are sufficiently numerous and inter- 
connected to amount not merely to isolated incidents or exceptions but to a 
pattern or system; a practice does not of itself constitute a violation separate 
from such breaches.. . The concept of practice is of particular importance for 
the operation of the rule of exhaustion of domestic remedies. This rule, as 
embodied in article 26 of the Convention, applies to State applications. . . in 
the same way as it does to ‘individual’ applications. . . On the other hand and 
in principle, the rule does not apply where the applicant State complains of 
a practice as such, with the aim of preventing its continuation or recurrence, 
but does not ask the Commission or the Court to give a decision on each of 
the cases put forward as proof or illustrations of that pra~tice.””~ 

In the case of crimes against humanity, the composite act is a violation separate from the 
individual violations of human rights of which it is composed. 

274 The intertemporal principle does not apply to the Genocide Convention, which according to article I of 
the Convention is declaratory. Thus the obligation to prosecute relates to genocide whenever 
committed. See Application of the Convention on the Prevention and Punishment of the Crime of 
Genocide, Preliminary Objections, I.C.J. Reports 1996, p. 595, at p. 617, para. 34. 

para. 157. See also the United States counterclaim in Oil Platforms (Islamic Republic of Iran v. United 
States ofAmerica), Counter-Claim, I.C.J. Reports 1998, p. 190, which likewise focuses on a general 
situation rather than specific instances. 

275 E.C.H.R., Series A, No. 25 (1978). at p. 64, para. 159 (emphasis added); see also ibid., at p. 63, 
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(6) A further distinction must be drawn between the necessary elements of a wrongful act 
and what might be required by way of evidence or proof that such an act has occurred. For 
example, an individual act of racial discrimination by a State is internationally wrongful:76 
even though it may be necessary to adduce evidence of a series of acts by State officials 
(involving the same person or other persons similarly situated) in order to show that any one 
of those acts was discriminatory rather than actuated by legitimate grounds. In its essence 
such discrimination is not a composite act, but it may be necessary for the purposes of 
proving it to produce evidence of a practice amounting to such an act. 

(7) A consequence of the character of a composite act is that the time when the act 
is accomplished cannot be the time when the first action or omission of the series takes 
place. It is only subsequently that the first action or omission will appear as having, as it 
were, inaugurated the series. Only after a series of actions or omissions takes place will the 
composite act be revealed, not merely as a succession of isolated acts, but as a composite 
act, i.e. an act defined in aggregate as wrongful. 

(8)  Paragraph I of article 15 defines the time at which a composite act “occurs” as 
the time at which the last action or omission occurs which, taken with the other actions or 
omissions, is sufficient to constitute the wrongful act, without it necessarily having to be the 
last of the series. Similar considerations apply as for completed and continuing wrongful 
acts in determining when a breach of international law exists; the matter is dependent 
upon the precise facts and the content of the primary obligation. The number of actions 
or omissions which must occur to constitute a breach of the obligation, is also determined 
by the formulation and purpose of the primary rule. The actions or omissions must be part 
of a series but the article does not require that the whole series of wrongful acts has to 
be committed in order to fall into the category of a composite wrongful act, provided a 
sufficient number of acts has occurred to constitute a breach. At the time when the act 
occurs which is sufficient to constitute the breach it may not be clear that further acts are 
to follow and that the series is not complete. Further, the fact that the series of actions or 
omissions was interrupted so that it was never completed will not necessarily prevent those 
actions or omissions which have occurred being classified as a composite wrongful act if, 
taken together, they are sufficient to constitute the breach. 

(9) While composite acts are made up of a series of actions or omissions defined in 
aggregate as wrongful, this does not exclude the possibility that every single act in the 
series could be wrongful in accordance with another obligation. For example the wrongful 
act of genocide is generally made up of a series of acts which are themselves internationally 
wrongful. Nor does it affect the temporal element in the commission of the acts: a series of 
acts or omissions may occur at the same time or sequentially, at different times. 

(10) Paragraph 2 of article 15 deals with the extension in time of a composite act. Once a 
sufficient number of actions or omissions has occurred, producing the result of the composite 
act as such, the breach is dated to the first of the acts in the series. The status of the first action 

276 See, e.g., International Convention on the Elimination of All Forms of Racial Discrimination, 7 March 
1966, U.N.ZS., vol. 660, p. 195, art. 2; International Covenant on Civil and Political Rights, 
16 December 1966, U.N.T.S., vol. 999, p. 171, art. 26. 
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or omission is equivocal until enough of the series has occurred to constitute the wrongful 
act; but at that point the act should be regarded as having occurred over the whole period 
from the commission of the first action or omission. If this were not so, the effectiveness of 
the prohibition would thereby be undermined. 

(1 1) The word “remain” in paragraph 2 is inserted to deal with the intertemporal principle 
set out in article 13. In accordance with that principle, the State must be bound by the 
international obligation for the period during which the series of acts making up the breach 
is committed. In cases where the relevant obligation did not exist at the beginning of the 
course of conduct but came into being thereafter, the “first” of the actions or omissions 
of the series for the purposes of State responsibility will be the first occumng after the 
obligation came into existence. This need not prevent a court taking into account earlier 
actions or omissions for other purposes (e.g. in order to establish a factual basis for the later 
breaches or to provide evidence of intent). 
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CHAPTER IV 
R E S P O N S I B I L I T Y  O F  A STATE IN C O N N E C T I O N  WITH T H E  

ACT O F  ANOTHER STATE 

(1) In accordance with the basic principles laid down in Chapter I, each State is respon- 
sible for its own internationally wrongful conduct, i.e. for conduct attributable to it under 
Chapter I1 which is in breach of an international obligation of that State in accordance 
with Chapter IIL277 The principle that State responsibility is specific to the State concerned 
underlies the present Articles as a whole. It will be referred to as the principle of inde- 
pendent responsibility. It is appropriate since each State has its own range of international 
obligations and its own correlative responsibilities. 

(2) However, internationally wrongful conduct often results from the collaboration of 
several States rather than of one State acting alone.278 This may involve independent conduct 
by several States, each playing its own role in carrying out an internationally wrongful act. 
Or it may be that a number of States act through a common organ to commit a wrongful 
act.”g Internationally wrongful conduct can also arise out of situations where a State acts 
on behalf of another State in carrying out the conduct in question. 

(3) Various forms of collaborative conduct can co-exist in the same case. For example, 
three States, Australia, New Zealand and the United Kingdom, together constituted the 
Administering Authority for the Trust Territory of Nauru. In Certain Phosphate Lands in 
Nauru proceedings were commenced against Australia alone in respect of acts performed 
on the “joint behalf” of the three States?80 The acts performed by Australia involved both 
“joint” conduct of several States and day-to-day administration of a temtory by one State 
acting on behalf of other States as well as on its own behalf. By contrast, if the relevant organ 
of the acting State is merely “placed at the disposal” of the requesting State, in the sense 
provided for in article 6, only the requesting State is responsible for the act in question. 

(4) In certain circumstances the wrongfulness of a State’s conduct may depend on the 
independent action of another State. A State may engage in conduct in a situation where 
another State is involved and the conduct of the other State may be relevant or even decisive 
in assessing whether the first State has breached its own international obligations. For 
example in the Soering case the European Court of Human Rights held that the proposed 

277 S e e  especially article 2 and commentary. 
278 See M. L. Padelletti, Pluralit2 di Stati nel Fatto Illecito Internazionale (Milan, Giuffrh, 1990); 

I. Brownlie, System of the Law of Nations: State Responsibility (Part I)  (Oxford, Clarendon Press, 
1983), pp. 189-192; J. Quigley, “Complicity in International Law: A New Direction in the Law of State 
Responsibility”, B.EI.L., vol. 57 (1986), p. 77; J. E. Noyes & B. D. Smith, “State Responsibility and 
the Principle of Joint and Several Liability”, Yale Journal of International Law, vol. 13 (1988). p. 225; 
B. Graefrath, “Complicity in the Law of International Responsibility”, Revue belge de droit 
international, vol. 29 (1996), p. 370. 

This raises issues of the international responsibility of international organizations which fall outside the 
scope of the present Articles. See article 57 and commentary. 

p. 240, at p. 258, para. 47; see also the separate opinion of Judge Shahabuddeen, ibid., p. 284. 

279 In some cases the act in question may be committed by the organs of an international organization. 

280 Certain Phosphate Lands in Nauru (Nauru v. Australia). Preliminary Objections, I.C.J. Reports 1992, 
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extradition of a person to a State not party to the European Convention where he was likely 
to suffer inhuman or degrading treatment or punishment involved a breach of article 3 of 
the Convention by the extraditing State.281 Alternatively a State may be required by its 
own international obligations to prevent certain conduct by another State, or at least to 
prevent the harm that would flow from such conduct. Thus the basis of responsibility in the 
Corfu Channel case282 was Albania’s failure to warn the United Kingdom of the presence 
of mines in Albanian waters which had been laid by a third State. Albania’s responsibility 
in the circumstances was original and not derived from the wrongfulness of the conduct of 
any other State. 

( 5 )  In most cases of collaborative conduct by States, responsibility for the wrongful act 
will be determined according to the principle of independent responsibility referred to in 
paragraph (1) above. But there may be cases where conduct of the organ of one State, not 
acting as an organ or agent of another State, is nonetheless chargeable to the latter State, and 
this may be so even though the wrongfulness of the conduct lies, or at any rate primarily lies, 
in a breach of the international obligations of the former. Chapter IV of Part One defines 
these exceptional cases where it is appropriate that one State should assume responsibility 
for the internationally wrongful act of another. 

(6) Three situations are covered in Chapter IV. Article 16 deals with cases where one 
State provides aid or assistance to another State with a view to assisting in the commission 
of a wrongful act by the latter. Article 17 deals with cases where one State is responsible for 
the internationally wrongful act of another State because it has exercised powers of direction 
and control over the commission of an internationally wrongful act by the latter. Article 18 
deals with the extreme case where one State deliberately coerces another into committing 
an act which is, or but for the coercion would an internationally wrongful act on the 
part of the coerced State. In all three cases, the act in question is still committed, voluntarily 
or otherwise, by organs or agents of the acting State, and is or, but for the coercion, would 
be a breach of that State’s international obligations. The implication of the second State in 
that breach arises from the special circumstance of its willing assistance in, its direction and 
control over or its coercion of the acting State. But there are important differences between 
the three cases. Under article 16, the State primarily responsible is the acting State and the 
assisting State has a merely supporting role. Similarly under adicle 17, the acting State 
commits the internationally wrongful act, albeit under the direction and control of another 
State. By contrast, in the case of coercion under article 18, the coercing State is the prime 
mover in respect of the conduct and the coerced State is merely its instrument. 

(7) A feature of this Chapter is that it specifies certain conduct as internationally wrong- 
ful. This may seem to blur the distinction maintained in the articles between the primary 
or substantive obligations of the State and its secondary obligations of responsibility?84 

281 Soering v. United Kingdom, E.C.H.R., Series A, No. 161 (1989), at pp. 33-36, paras. 85-91. See also 
Cruz Varas v. Sweden, E.C.H.R., Series A, No. 201 (1991). at p. 28, paras. 69-70; Wlvarajah v. United 
Kingdom,E.C.H.R., SeriesA, No. 215(1991),atp. 37,paras. 115-116. 

282 Co@ Channel, Merits, 1.C.J. Reports 1949, p. 4, at p. 22. 
283 If a State has been coerced, the wrongfulness of its act may be precluded by force majeure: see 

284 See above, Introduction to the Articles, paras. (l), (2), (4) for an explanation of the distinction. 
article 23 and commentary. 

c 
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It is justified on the basis that responsibility under Chapter IV is in a sense derivative.285 In 
national legal systems, rules dealing, for example, with conspiracy, complicity and induc- 
ing breach of contract may be classified as falling within the “general part” of the law of 
obligations. Moreover, the idea of the implication of one State in the conduct of another is 
analogous to problems of attribution, dealt with in Chapter II. 

(8) On the other hand, the situations covered in Chapter IV have a special character. 
They are exceptions to the principle of independent responsibility and they only cover 
certain cases. In formulating these exceptional cases where one State is responsible for the 
internationally wrongful acts of another, it is necessary to bear in mind certain features 
of the international system. First, there is the possibility that the same conduct may be 
internationally wrongful so far as one State is concerned but not for another State having 
regard to its own international obligations. Rules of derived responsibility cannot be allowed 
to undermine the principle, stated in article 34 of the Vienna Convention on the Law of 
Treaties, that a treaty “does not create either obligations or rights for a third State without 
its consent”; similar issues arise with respect to unilateral obligations and even, in certain 
cases, rules of general international law. Hence it is only in the extreme case of coercion 
that a State may become responsible under this Chapter for conduct which would not have 
been internationally wrongful if performed by that State. Secondly, States engage in a wide 
variety of activities through a multiplicity of organs and agencies. For example, a State 
providing financial or other aid to another State should not be required to assume the risk 
that the latter will divert the aid for purposes which may be internationally unlawful. Thus it 
is necessary to establish a close connection between the action of the assisting, directing or 
coercing State on the one hand and that of the State committing the internationally wrongful 
act on the other. Thus the articles in this Part require that the former State should be aware 
of the circumstances of the internationally wrongful act in question, and establish a specific 
causal link between that act and the conduct of the assisting, directing or coercing State. 
This is done without prejudice to the general question of “wrongful intent” in matters of 
State responsibility, on which the articles are neutral?86 

(9) Similar considerations dictate the exclusion of certain situations of “derived respon- 
sibility” from Chapter IV. One of these is incitement. The incitement of wrongful conduct 
is generally not regarded as sufficient to give rise to responsibility on the part of the incit- 
ing State, if it is not accompanied by concrete support or does not involve direction and 
control on the part of the inciting State?87 However, there can be specific treaty obligations 
prohibiting incitement under certain circumstances?88 Another concerns the issue which is 
described in some systems of internal law as being an “accessory after the fact”. It seems 
that there is no general obligation on the part of third States to cooperate in suppressing 

285 Cf. the term “responsabilite derivke’’ used by Arbitrator Huber in British Claims in the Spanish Zone of 
Morocco, R.I.A.A., vol. II, p. 615 (1924), atp. 648. 

286 See above, commentary to article 2, paras. (3) and (10). 
287 See the statement of United States-French Commissioners relating to the French Indemnify of 1831, in 

Moore, International Arbitrations, vol. V, p. 4397, at pp. 4473-75. See also Military and Paramilitary 
Activities in and against Nicaragua (Nicaragua v. United States of America), Merits, I.C.J. Reports 
1986, p. 14, at p. 129, para. 255, and the dissenting opinion of Judge Schwebel, ibid., p. 379, para. 259. 

288 Cf., e.g., art. III (c) of the Convention on the Prevention and Punishment of the Crime of Genocide, 
9 December 1948, U.N.TS., vol. 78, p. 277; art. 4 of the International Convention on theEliination of 
All Forms of Racial Discrimination, 7 March 1966, U.N.TS., vol. 660, p. 195. 
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internationally wrongful conduct of another State which may already have occurred. Again 
it is a matter for specific treaty obligations to establish any such obligation of suppres- 
sion after the event. There are, however, two important qualifications here. First, in some 
circumstances assistance given by one State to another after the latter has committed an 
internationally wrongful act may amount to the adoption of that act by the former State. 
In such cases responsibility for that act potentially arises pursuant to article 11.  Secondly, 
special obligations of cooperation in putting an end to an unlawful situation arise in the case 
of serious breaches of obligations under peremptory norms of general international law. By 
definition, in such cases States will have agreed that no derogation from such obligations is 
to be permitted and, faced with a serious breach of such an obligation, certain obligations 
of cooperation arise. These are dealt with in article 41. 

ARTICLE 16 
Aid or assistance in the commission of an internationally wrongful act 

A State which aids or assists another State in the commission of an 
internationally wrongful act by the latter is internationally responsible 
for doing so if 

(a) 
of the internationally wrongful act; and 

(b) 
by that State. 

that State does so with knowledge of the circumstances 

the act would be internationally wrongful if committed 

Commentary 

(1) Article 16 deals with the situation where one State provides aid or assistance to 
another with a view to facilitating the commission of an internationally wrongful act by 
the latter. Such situations arise where a State voluntarily assists or aids another State in 
carrying out conduct which violates the international obligations of the latter, for example, 
by knowingly providing an essential facility or financing the activity in question. Other 
examples include providing means for the closing of an international waterway, facilitating 
the abduction of persons on foreign soil, or assisting in the destruction of property belonging 
to nationals of a third country. The State primarily responsible in each case is the acting 
State, and the assisting State has only a supporting role. Hence the use of the term “by the 
latter” in the chapeau to article 16, which distinguishes the situation of aid or assistance from 
that of co-perpetrators or co-participants in an internationally wrongful act. Under article 
16, aid or assistance by the assisting State is not to be confused with the responsibility of 
the acting State. In such a case, the assisting State will only be responsible to the extent 
that its own conduct has caused or contributed to the internationally wrongful act. Thus in 
cases where that internationally wrongful act would clearly have occurred in any event, the 
responsibility of the assisting State will not extend to compensating for the act itself. 

(2) Various specific substantive rules exist, prohibiting one State from providing assis- 
tance in the commission of certain wrongful acts by other States or even requiring third 
States to prevent or repress such acts?” Such provisions do not rely on any general principle 

289 See, e.g., G.A. Res. 2625 (XXV) of 24 October 1970, first principle, para. 9; G.A. Res. 3314 (Xxrx) 
of 14 December 1974, annex, art. 3 (0. 
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of derived responsibility, nor do they deny the existence of such a principle, and it would 
be wrong to infer from them the non-existence of any general rule. As to treaty provisions 
such as Article 2 (5) of the United Nations Charter, again these have a specific rationale 
which goes well beyond the scope and purpose of article 16. 

(3) Article 16 limits the scope of responsibility for aid or assistance in three ways. 
First, the relevant State organ or agency providing aid or assistance must be aware of the 
circumstances making the conduct of the assisted State internationally wrongful; secondly, 
the aid or assistance must be given with a view to facilitating the commission of that act, 
and must actually do so; and thirdly, the completed act must be such that it would have been 
wrongful had it been committed by the assisting State itself. 

(4) The requirement that the assisting State be aware of the circumstances making the 
conduct of the assisted State internationally wrongful is reflected by the phrase “knowledge 
of the circumstances of the internationally wrongful act”. A State providing material or 
financial assistance or aid to another State does not normally assume the risk that its as- 
sistance or aid may be used to carry out an internationally wrongful act. If the assisting or 
aiding State is unaware of the circumstances in which its aid or assistance is intended to be 
used by the other State, it bears no international responsibility. 

(5) The second requirement is that the aid or assistance must be given with a view to 
facilitating the commission of the wrongful act, and must actually do so. This limits the 
application of article 16 to those cases where the aid or assistance given is clearly linked 
to the subsequent wrongful conduct. A State is not responsible for aid or assistance under 
article 16 unless the relevant State organ intended, by the aid or assistance given, to facilitate 
the occurrence of the wrongful conduct and the internationally wrongful conduct is actually 
committed by the aided or assisted State. There is no requirement that the aid or assistance 
should have been essential to the performance of the internationally wrongful act; it is 
sufficient if it contributed significantly to that act. 

(6) The third condition limits article 16 to aid or assistance in the breach of obligations 
by which the aiding or assisting State is itself bound. An aiding or assisting State may not 
deliberately procure the breach by another State of an obligation by which both States are 
bound; a State cannot do by another what it cannot do by itself. On the other hand, a State 
is not bound by obligations of another State vis-his third States. This basic principle is 
also embodied in articles 34 and 35 of the Vienna Convention on the Law of Treaties?go 
Correspondingly, a State is free to act for itself in a way which is inconsistent with obligations 
of another State vis-A-vis third States. Any question of responsibility in such cases will be 
a matter for the State to whom assistance is provided vis-lvis the injured State. Thus it 
is a necessary requirement for the responsibility of an assisting State that the conduct in 
question, if attributable to the assisting State, would have constituted a breach of its own 
international obligations. 

(7) State practice supports assigning international responsibility to a State which delib- 
erately participates in the internationally wrongful conduct of another through the provision 
of aid or assistance, in circumstances where the obligation breached is equally opposable to 
the assisting State. For example, in 1984 Iran protested against the supply of financial and 

290 Vienna Conventton on the Law of Treaties, 23 May 1969, U.N.ZS., vol. 1155, p. 331. 
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military aid to Iraq by the United Kingdom, which allegedly included chemical weapons 
used in attacks against Iranian troops, on the ground that the assistance was facilitating 
acts of aggression by Iraq.2g1 The British government denied both the allegation that it had 
chemical weapons and that it had supplied them to IraqFg2 In 1998, a similar allegation sur- 
faced that Sudan had assisted Iraq to manufacture chemical weapons by allowing Sudanese 
installations to be used by Iraqi technicians for steps in the production of nerve gas. The 
allegation was denied by Iraq’s representative to the United Nations.293 

(8) The obligation not to use force may also be breached by an assisting State through 
permitting the use of its territory by another State to carry out an armed attack against a 
third State. An example is provided by a statement made by the Government of the Federal 
Republic of Germany in response to an allegation that Germany had participated in an 
armed attack by allowing United States military aircraft to use airfields in its territory in 
connection with the United States intervention in Lebanon. While denying that the mea- 
sures taken by the United States and the United Kingdom in the Near East constituted 
intervention, the Federal Republic of Germany nevertheless seems to have accepted that 
the act of a State in placing its own territory at the disposal of another State in order to 
facilitate the commission of an unlawful use of force by that other State was itself an 
internationally wrongful Another example arises from the Tripoli bombing inci- 
dent in April 1986. Libya charged the United Kingdom with responsibility for the event, 
based on the fact that the United Kingdom had allowed several of its air bases to be used 
for the launching of American fighter planes to attack Libyan targetsFg5 Libya asserted 
that the United Kingdom “would be held partly responsible” for having “supported and 
contributed in a direct way” to the raid.296 The United Kingdom denied responsibility on 
the basis that the raid by the United States was lawful as an act of self-defence against 
Libyan terrorist attacks on American targets.297 A proposed Security Council resolution 
concerning the attack was vetoed, but the United Nations General Assembly issued a 
resolution condemning the “military attack” as “a violation of the Charter of the United 
Nations and of international law”, and calling upon all States “to refrain from extending 
any assistance or facilities for perpetrating acts of aggression against the Libyan Arab 
Jamahiriya.”29s 

(9) The obligation not to provide aid or assistance to facilitate the commission of an 
internationally wrongful act by another State is not limited to the prohibition on the use of 
force. For instance, a State may incur responsibility if it assists another State to circumvent 
sanctions imposed by the United Nations Security or provides material aid to 
a State that uses the aid to commit human rights violations. In this respect, the United 

291 See New York Emes, 6 March 1984, p. A l ,  col. 1. 
292 See New York Emes, 5 March 1984, p. A3, col. 1. 
293 See New York limes, 26 August 1998, p. A8, col. 1. 
294 For the text of the note see Z.a.G.R.V, vol. 20 (1960). pp. 663-664. 
295 See United States of America, Department of State Bulletin, No. 211 1, June 1986, p. 8. 
296 See the statement of Ambassador Hamed Houdeiry, Libyan People’s Bureau, Paris, The Times, 16 

April 1986, p. 6, col. 7. 
297 Statement of Mrs. Margaret Thatcher, Prime Minister, House of Commons Debates, 6” series, vol. 95, 

col. 737 (15 April 1986), reprinted in B.ZZ.L., vol. 57 (1986), p. 638. 
298 See G.A. Res. 41/38 of 20 November 1986, paras. 1,3. 
299 See, e.g., Report by President Clinton, A.J.I.L., vol. 91 (1997). p. 709. 
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Nations General Assembly has called on member States in a number of cases to refrain 
from supplying arms and other military assistance to countries found to be committing 
serious human rights violations.300 Where the allegation is that the assistance of a State has 
facilitated human rights abuses by another State, the particular circumstances of each case 
must be carefully examined to determine whether the aiding State by its aid was aware of 
and intended to facilitate the commission of the internationally wrongful conduct. 

(10) In accordance with article 16, the assisting State is responsible for its own act in 
deliberately assisting another State to breach an international obligation by which they are 
both bound. It is not responsible, as such, for the act of the assisted State. In some cases this 
may be a distinction without a difference: where the assistance is a necessary element in 
the wrongful act in absence of which it could not have occurred, the injury suffered can be 
concurrently attributed to the assisting and the acting State.301 In other cases, however, the 
difference may be very material: the assistance may have been only an incidental factor in 
the commission of the primary act, and may have contributed only to a minor degree, if at 
all, to the injury suffered. By assisting another State to commit an internationally wrongful 
act, a State should not necessarily be held to indemnify the victim for all the consequences 
of the act, but only for those which, in accordance with the principles stated in Part Two of 
the articles, flow from its own conduct. 

(1 1) Article 16 does not address the question of the admissibility of judicial proceedings 
to establish the responsibility of the aiding or assisting State in the absence of or without 
the consent of the aided or assisted State. The International Court has repeatedly affirmed 
that it cannot decide on the international responsibility of a State if, in order to do so, 
“it would have to rule, as a prerequisite, on the lawfulness”302 of the conduct of another 
State, in the latter’s absence and without its consent. This is the so-called Monetary Gold 
principle.303 That principle may well apply to cases under article 16, since it is of the essence 
of the responsibility of the aiding or assisting State that the aided or assisted State itself 
committed an internationally wrongful act. The wrongfulness of the aid or assistance given 
by the former is dependent, inter alia, on the wrongfulness of the conduct of the latter. 
This may present practical difficulties in some cases in establishing the responsibility of the 
aiding or assisting State, but it does not vitiate the purpose of article 16. The Monetary Gold 
principle is concerned with the admissibility of claims in international judicial proceedings, 
not with questions of responsibility as such. Moreover that principle is not all-embracing, 
and the Monetary Gold principle may not be a barrier to judicial proceedings in every case. 
In any event, wrongful assistance given to another State has frequently led to diplomatic 
protests. States are entitled to assert complicity in the wrongful conduct of another State 
even though no international court may have jurisdiction to rule on the charge, at all or in 
the absence of the other State. 

300 Report of the Economic and Social Council, Report of the Third Committee of the General Assembly, 
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ARTICLE 17 
Direction and control exercised over the commission of an 

internationally wrongful act 

A State which directs and controls another State in the commission of an 
internationally wrongful act by the latter is internationally responsible 
for that act if: 

(a) 
of the internationally wrongful act: and 

(b) 
by that State. 

that State does so with knowledge of the circumstances 

the act would be internationally wrongful if committed 

Commentary 

(1) Article 17 deals with a second case of derived responsibility, the exercise of direction 
and control by one State over the commission of an internationally wrongful act by another. 
Under article 16 a State providing aid or assistance with a view to the commission of an 
internationally wrongful act incurs international responsibility only to the extent of the aid or 
assistance given. By contrast, a State which directs and controls another in the commission 
of an internationally wrongful act is responsible for the act itself, since it controlled and 
directed the act in its entirety. 

(2) Some examples of international responsibility flowing from the exercise of direc- 
tion and control over the commission of a wrongful act by another State are now largely 
of historical significance. International dependency relationships such as “suzerainty” or 
“protectorate” warranted treating the dominant State as internationally responsible for con- 
duct formally attributable to the dependent State. For example, in Rights of Nationals of the 
United States in Morocco,3” France commenced proceedings under the Optional Clause 
in respect of a dispute concerning the rights of United States nationals in Morocco under 
French protectorate. The United States objected that any eventual judgment might not be 
considered as binding upon Morocco, which was not a party to the proceedings. France 
confirmed that it was acting both in its own name and as the protecting power over Mo- 
rocco, with the result that the Court’s judgment would be binding both on France and on 
Morocco,305 and the case proceeded on that basis.306 The Court’s judgment concerned ques- 
tions of the responsibility of France in respect of the conduct of Morocco which were raised 
both by the Application and by the United States counter-claim. 

(3) With the developments in international relations since 1945, and in particular the 
process of decolonization, older dependency relationships have been terminated. Such links 
do not involve any legal right to direction or control on the part of the representing State. In 
cases of representation, the represented entity remains responsible for its own international 

304 Rights of Nationals of the United States ofAmerica in Morocco, I.C.J. Reports 1952, p. 176 
305 See I.C.J. Pleadings, Rights of Nationals of the United States ofAmerica in Morocco,vol. I, p. 235; 

306 See Rights of Nationals of the United States ofAmerica in Morocco, I.C.J. Reports 1952, p. 176, at 
ibid., vol. 11, pp.431-433; the United States thereupon withdrew its preliminary objection: ibid., p. 434. 
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obligations, even though diplomatic communications may be channelled through another 
State. The representing State in such cases does not, merely because it is the channel 
through which communications pass, assume any responsibility for their content. This is 
not in contradiction to the British Claims in the Spanish Zone of Morocco arbitration, which 
affirmed that “the responsibility of the protecting State. . .proceeds from the fact that the 
protecting State alone represents the protected territory in its international relations,”307 and 
that the protecting State is answerable “in place of the protected State.”308 The principal 
concern in the arbitration was to ensure that, in the case of a protectorate which put an 
end to direct international relations by the protected State, international responsibility for 
wrongful acts committed by the protected State was not erased to the detriment of third States 
injured by the wrongful conduct. The acceptance by the protecting State of the obligation 
to answer in place of the protected State was viewed as an appropriate means of avoiding 
that danger?” The justification for such an acceptance was not based on the relationship 
of “representation” as such but on the fact that the protecting State was in virtually total 
control over the protected State. It was not merely acting as a channel of communication. 

(4) Other relationships of dependency, such as dependent territories, fall entirely outside 
the scope of article 17, which is concerned only with the responsibility of one State for the 
conduct of another State. In most relationships of dependency between one territory and 
another, the dependent territory, even if it may possess some international personality, is not 
a State. Even in cases where a component unit of a federal State enters into treaties or other 
international legal relations in its own right, and not by delegation from the federal State), 
the component unit is not itself a State in international law. So far as State responsibility 
is concerned, the position of federal States is no different from that of any other States: 
the normal principles specified in articles 4 to 9 of the draft articles apply, and the federal 
State is internationally responsible for the conduct of its component units even though that 
conduct falls within their own local control under the federal constitution.310 

(5) Nonetheless, instances exist or can be envisaged where one State exercises the power 
to direct and control the activities of another State, whether by treaty or as a result of a 
military occupation or for some other reason. For example, during the belligerent occupation 
of Italy by Germany in the Second World War, it was generally acknowledged that the Italian 
police in Rome operated under the control of the occupying Power. Thus the protest by the 
Holy See in respect of wrongful acts committed by Italian police who forcibly entered the 
Basilica of St. Paul in Rome in February 1944 asserted the responsibility of the German 
authorities.311 In such cases the occupying State is responsible for acts of the occupied State 
which it directs and controls. 

(6) Article 17 is limited to cases where a dominant State actually directs and controls 
conduct which is a breach of an international obligation of the dependent State. International 
tribunals have consistently refused to infer responsibility on the part of a dominant State 

307 British Claims in the Spanish Zone of Morocco, R.I.A.A., vol. 11, p. 615 (1925), at p. 649. 
308 Ibid., at p. 648. 309 Ibid. 
310 See, e.g., LaGrand (Germany v. United States ofAmerica), Provisional Measures, I.C.J. Reports 1999, 

31 1 See R. Ago, “L’occupazione bellica di Roma e il Trattato lateranense”, Comunicazioni e Studi (Milan, 
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merely because the latter may have the power to interfere in matters of administration internal 
to a dependent State, if that power is not exercised in the particular case. In the Robert E. 
Brown case,312 for example, the Arbitral Tribunal held that the authority of Great Britain, as 
suzerain over the South African Republic prior to the Boer War, “fell far short of what would 
be required to make her responsible for the wrong inflicted upon Brown.”313 It went on to 
deny that Great Britain possessed power to interfere in matters of internal administration 
and continued that there was no evidence “that Great Britain ever did undertake to interfere 
in this way.”314 Accordingly the relation of suzerainty “did not operate to render Great 
Britain liable for the acts complained the 
Franco-Italian Conciliation Commission held that Italy was responsible for a requisition 
carried out by Italy in Sicily at a time when it was under Allied occupation. Its decision 
was not based on the absence of Allied power to requisition the property, or to stop Italy 
from doing so. Rather the majority pointed to the absence in fact of any “intermeddling 
on the part of the Commander of the Occupation forces or any Allied authority calling for 
the requisition decrees”.317 The mere fact that a State may have power to exercise direction 
and control over another State in some field is not a sufficient basis for attributing to it any 
wrongful acts of the latter State in that field.318 

In the Heirs of the Duc de Guise 

(7) In the formulation of article 17, the term “contro1s”refers to cases of domination over 
the commission of wrongful conduct and not simply the exercise of oversight, still less mere 
influence or concern. Similarly, the word “directs” does not encompass mere incitement 
or suggestion but rather connotes actual direction of an operative kind. Both direction and 
control must be exercised over the wrongful conduct in order for a dominant State to incur 
responsibility. The choice of the expression, common in English, “direction and contror’, 
raised some problems in other languages, owing in particular to the ambiguity of the term 
“direction” which may imply, as is the case in French, complete power, whereas it does not 
have this implication in English. 

(8) ”bo further conditions attach to responsibility under article 17. First, the dominant 
State is only responsible if it has knowledge of the circumstances making the conduct of 
the dependent State wrongful. Secondly, it has to be shown that the completed act would 
have been wrongful had it been committed by the directing and controlling State itself. This 
condition is significant in the context of bilateral obligations, which are not opposable to 
the directing State. In cases of multilateral obligations and especially of obligations to the 
international community, it is of much less significance. The essential principle is that a 
State should not be able to do through another what it could not do itself. 

312 Brown (United States) v. Great Britain, R.I.A.A., vol. VI, p. 120 (1923). 
313 Ibid., atp. 130. 314 Ibid., atp. 131. 315 Ibid. 
316 Heirs of rhe Duc de Guise, R.I.A.A., vol. XIII, p. 150 (1951). 
317 Ibid., p. 161. See also, in another context, Drodz & Janousek v. France &Spain, E.C.H.R., Series A, 

No. 240 (1992); see also Iribame Pdrez v. France, E.C.H.R., Series A, No. 3 2 5 4  (1995), at pp. 62-63, 
paras. 29-31. 

3 18 It may be that the fact of the dependence of one State upon another is relevant in terms of the burden of 
proof, since the mere existence of a formal State apparatus does not exclude the possibility that control 
was exercised in fact by an occupying Power. Cf. Restitution of Household Effects Belonging to Jews 
Deportedfrom Hungary (Germany), (1965) Z.L.R., vol. 44, p. 301, at pp. 340-342 (Kammergericht, 
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(9) As to the responsibility of the directed and controlled State, the mere fact that it was 
directed to carry out an internationally wrongful act does not constitute an excuse under 
Chapter V of Part One. If the conduct in question would involve a breach of its international 
obligations, it is incumbent upon it to decline to comply with the direction. The defence of 
“superior orders” does not exist for States in international law. This is not to say that the 
wrongfulness of the directed and controlled State’s conduct may not be precluded under 
Chapter V, but this will only be so if it can show the existence of a circumstance precluding 
wrongfulness, e.g. force rnajeure. In such a case it is to the directing State alone that the 
injured State must look. But as between States, genuine cases of force majeure or coercion 
are exceptional. Conversely it is no excuse for the directing State to show that the directed 
State was a willing or even enthusiastic participant in the internationally wrongful conduct, 
if in truth the conditions laid down in article 17 are met. 
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ARTICLE I8 
Coercion of another State 

A State which coerces another State to commit an act is internationally 
responsible for that act if: 

(a) 
wrongful act of the coerced State; and 

the act would, but for the coercion, be an internationally 

(b) 
stances of the act. 

the coercing State does so with knowledge of the circum- 

Commentary 

(1) The third case of derived responsibility dealt with by Chapter IV is that of coercion 
of one State by another. Article 18 is concerned with the specific problem of coercion 
deliberately exercised in order to procure the breach of one State’s obligation to a third 
State. In such cases the responsibility of the coercing State with respect to the third State 
derives not from its act of coercion, but rather from the wrongful conduct resulting from the 
action of the coerced State. Responsibility for the coercion itself is that of the coercing State 
vis-8-vis the coerced State, whereas responsibility under article 18 is the responsibility of 
the coercing State vis-8-vis a victim of the coerced act, in particular a third State which is 
injured as a result. 

(2)  Coercion for the purpose of article 18 has the same essential character as force majeure 
under article 23. Nothing less than conduct which forces the will of the coerced State will 
suffice, giving it no effective choice but to comply with the wishes of the coercing State. 
It is not sufficient that compliance with the obligation is made more difficult or onerous, 
or that the acting State is assisted or directed in its conduct: such questions are covered 
by the preceding articles. Moreover, the coercing State must coerce the very act which is 
internationally wrongful. It is not enough that the consequences of the coerced act merely 
make it more difficult for the coerced State to comply with the obligation. 

(3)  Though coercion for the purpose of article 18 is narrowly defined, it is not limited to 
unlawful c o e r ~ i o n . 3 ~ ~  As a practical matter, most cases of coercion meeting the requirements 
of the article will be unlawful, e.g., because they involve a threat or use of force contrary 
to the Charter of the United Nations, or because they involve intervention, i.e. coercive 
interference, in the affairs of another State. Such is also the case with countermeasures. 
They may have a coercive character, but as is made clear in article 49, their function is to 
induce a wrongdoing State to comply with obligations of cessation and reparation towards 
the State taking the countermeasures, not to coerce that State to violate obligations to 
third States?20 However, coercion could possibly take other forms, e.g. serious economic 
pressure, provided that it is such as to deprive the coerced State of any possibility of 
conforming with the obligation breached. 

319 P. Reuter, Introduction au droit des truith (31d edn.) (Paris, Presse Universitaire de France, 1995), 
pp. 159-161, paras. 271-274. 

320 See article 49 (2) and commentary. 
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(4) The equation of coercion withforce majeure means that in most cases where article 
18 is applicable, the responsibility of the coerced State will be precluded vis-i-vis the 
injured third State. This is reflected in the phrase “but for the coercion” in paragraph (a) of 
article 18. Coercion amounting to force majeure may be the reason why the wrongfulness 
of an act is precluded vis-i-vis the coerced State. Therefore the act is not described as an 
internationally wrongful act in the opening clause of the article, as is done in articles 16 and 
17, where no comparable circumstance would preclude the wrongfulness of the act of the 
assisted or controlled State. But there is no reason why the wrongfulness of that act should 
be precluded vis-i-vis the coercing State. On the contrary, if the coercing State cannot be 
held responsible for the act in question, the injured State may have no redress at all. 

(5) It is a further requirement for responsibility under article 18 that the coercing State 
must be aware of the circumstances which would, but for the coercion, have entailed the 
wrongfulness of the coerced State’s conduct. The reference to “circumstances” in paragraph 
(b) is understood as reference to the factual situation rather than to the coercing State’s 
judgement of the legality of the act. This point is clarified by the phrase “circumstances of 
the act”. Hence, while ignorance of the law is no excuse, ignorance of the facts is material 
in determining the responsibility of the coercing State. 

(6) A State which sets out to procure by coercion a breach of another State’s obligations 
to a third State will be held responsible to the third State for the consequences, regardless 
of whether the coercing State is also bound by the obligation in question. Otherwise, the 
injured State would potentially be deprived of any redress, because the acting State may be 
able to rely on force majeure as a circumstance precluding wrongfulness. Article 18 thus 
differs from articles 16 and 17 in that it does not allow for an exemption from responsibility 
for the act of the coerced State in circumstances where the coercing State is not itself bound 
by the obligation in question. 

(7) State practice lends support to the principle that a State bears responsibility for 
the internationally wrongful conduct of another State which it coerces. In the Romano- 
Americana case, the claim of the United States Government in respect of the destruction 
of certain oil storage and other facilities owned by an American company on the orders 
of the Romanian Government during the First World War was originally addressed to the 
British Government. At the time the facilities were destroyed, Romania was at war with 
Germany, which was preparing to invade the country, and the United States claimed that 
the Romanian authorities had been “compelled” by Great Britain to take the measures in 
question. In support of its claim, the United States Government argued that the circumstances 
of the case revealed “a situation where a strong belligerent for a purpose primarily its own 
arising from its defensive requirements at sea, compelled a weaker Ally to acquiesce in an 
operation which it carried out in the territory of that Ally.”321 The British Government denied 
responsibility, asserting that its influence over the conduct of the Romanian authorities “did 
not in any way go beyond the limits of persuasion and good counsel as between governments 
associated in a common cause.”322 The point of disagreement between the governments of 

321 Note from the United States Embassy in London, 16 February 1925, in Hackworth, Digest, vol. V, 

322 Note from the British Foreign Office dated 5 July 1928, ibid., p. 704. 
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the United States and of Great Britain was not as to the responsibility of a State for the 
conduct of another State which it has coerced, but rather the existence of “compulsion” in 
the particular circumstances of the case.323 

323 For a different example involving the coercion of a breach of contract in circumstances amounting to a 
denial of justice See C.L. Bouv6, “Russia’s liability in tort for Persia’s breach of contract”, A.J.I.L., vol. 
6 (1912), p. 389. 
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ARTICLE 19 
Effect of this Chapter 

This Chapter is without prejudice to the international responsibility, 
under other provisions of these articles, of the State which commits the 
act in question, or of any other State. 

Commentary 

(1) Article 19 serves three purposes. First, it preserves the responsibility of the State 
which has committed the internationally wrongful act, albeit with the aid or assistance, 
under the direction and control or subject to the coercion of another State. It recognises 
that the attribution of international responsibility to an assisting, directing or coercing State 
does not preclude the responsibility of the assisted, directed or coerced State. 

(2) Second, the article makes clear that the provisions of Chapter IV are without prejudice 
to any other basis for establishing the responsibility of the assisting, directing or coercing 
State under any rule of international law defining particular conduct as wrongful. The 
phrase “under other provisions of these articles” is a reference, inter alia, to article 23 
(force majeure), which might affect the question of responsibility. The phrase also draws 
attention to the fact that other provisions of the draft articles may be relevant to the State 
committing the act in question, and that Chapter IV in no way precludes the issue of its 
responsibility in that regard. 

(3) Third, article 19 preserves the responsibility “of any other State” to whom the in- 
ternationally wrongful conduct might also be attributable under other provisions of the 
Articles. 

(4) Thus article 19 is intended to avoid any contrary inference in respect of responsibility 
which may arise from primary rules, precluding certain forms of assistance or from acts 
otherwise attributable to any State under Chapter 11. The article covers both the implicated 
and the acting State. It makes it clear that Chapter IV is concerned only with situations in 
which the act which lies at the origin of the wrong is an act committed by one State and not 
by the other. If both States commit the act, then that situation would fall within the realm 
of co-perpetrators, dealt with in Chapter 11. 
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CHAPTER V 
C I R C U M S T A N C E S  P R E C L U D I N G  WRONGFULNESS 

(1) Chapter V sets out six circumstances precluding the wrongfulness of conduct that 
would otherwise not be in conformity with the international obligations of the State con- 
cerned. The existence in a given case of a circumstance precluding wrongfulness in accor- 
dance with this Chapter provides a shield against an otherwise well-founded claim for the 
breach of an international obligation. The six circumstances are: consent (article 20), self- 
defence (article 21), countermeasures (article 22),force mjeure (article 23), distress (article 
24) and necessity (article 25). Article 26 makes it clear that none of these circumstances can 
be relied on if to do so would conflict with a peremptory norm of general international law. 
Article 27 deals with certain consequences of the invocation of one of these circumstances. 

(2) Consistently with the approach of the present articles, the circumstances precluding 
wrongfulness set out in Chapter V are of general application. Unless otherwise provided?* 
they apply to any internationally wrongful act whether it involves the breach by a State of 
an obligation arising under a rule of general international law, a treaty, a unilateral act or 
from any other source. They do not annul or terminate the obligation; rather they provide 
a justification or excuse for non-performance while the circumstance in question subsists. 
This was emphasised by the International Court in the Gab52ovo-Nagymros Project case. 
Hungary sought to argue that the wrongfulness of its conduct in discontinuing work on the 
Project in breach of its obligations under the 1977 Treaty was precluded by necessity. In 
dealing with the Hungarian plea, the Court said: 

“The state of necessity claimed by Hungary - supposing it to have been 
established - thus could not permit of the conclusion that.. . it had acted in 
accordance with its obligations under the 1977 Treaty or that those obligations 
had ceased to be binding upon it. It would only permit the affirmation that, 
under the circumstances, Hungary would not incur international responsibility 
by acting as it did.”325 

Thus a distinction must be drawn between the effect of circumstances precluding wrong- 
fulness and the termination of the obligation itself. The circumstances in Chapter V operate 
as a shield rather than a sword. As Fitzmaurice noted, where one of the circumstances 
precluding wrongfulness applies, “the non-performance is not only justified, but ‘looks 
towards’ a resumption of performance so soon as the factors causing and justifying the 
non-performance are no longer present. . .”326 

(3) This distinction emerges clearly from the decisions of international tribunals. In the 
Rainbow Warrior arbitration, the Tribunal held that both the law of treaties and the law of 
State responsibility had to be applied, the former to determine whether the treaty was still in 
force, the latter to determine what the consequences were of any breach of the treaty while 

324 E.g., by a treaty to the contrary, which would constitute a l a  specialis under article 55. 
325 GabKkovo-Nagymaros Project (Hungary/Slovakia), I.C.J. Reports 1997, p. 7, at p. 39, para. 48. 
326 Fitzmaurice, “Fourth Report on the Law of Treaties”, Yearbook.. .1959, vol. II, p. 41. 
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it was in force, including the question whether the wrongfulness of the conduct in question 
was pre~luded.~” In the GabZilovo-Nagymaros Project case, the Court noted that: 

“even if a state of necessity is found to exist, it is not a ground for the termi- 
nation of a treaty. It may only be invoked to exonerate from its responsibility 
a State which has failed to implement a treaty. Even if found justified, it does 
not terminate a reaty; the Treaty may be ineffective as long as the condition 
of necessity continues to exist; it may in fact be dormant, but - unless the 
parties by mutual agreement terminate the Treaty - it continues to exist. As 
soon as the state of necessity ceases to exist, the duty to comply with treaty 
obligations revives.”328 

(4) While the same facts may amount, for example, toforce mjeure under article 23 and 
to a supervening impossibility of performance under article 61 of the Vienna Convention 
on the Law of Treaties?29 the two are distinct. Force majeure justifies non-performance 
of the obligation for so long as the circumstance exists; supervening impossibility justifies 
the termination of the treaty or its suspension in accordance with the conditions laid down 
in article 61. The former operates in respect of the particular obligation, the latter with 
respect to the treaty which is the source of that obligation. Just as the scope of application of 
the two doctrines is different, so is their mode of application. Force majeure excuses non- 
performance for the time being, but a treaty is not automatically terminated by supervening 
impossibility: at least one of the parties must decide to terminate it. 

(5) The concept of circumstances precluding wrongfulness may be traced to the work of 
the Preparatory Committee of the 1930HagueConference. Among its Bases of Discus~ion,3~~ 
it listed two “Circumstances under which States can decline their responsibility”, self- 
defence and  reprisal^?^' It considered that the extent of a State’s responsibility in the context 
of diplomatic protection could also be affected by the “provocative attitude” adopted by the 
injured person (Basis of Discussion No. 19) and that a State could not be heldresponsible for 
damage caused by its armed forces “in the suppression of an insurrection, riot or other distur- 
bance” (Basis of Discussion No. 21). However, these issues were not taken to any conclusion. 

(6) The category of circumstances precluding wrongfulness was developed by the 
International Law Commission in its work on international responsibility for injuries to 
aliens332 and the performance of treaties.333 In the event the subject of excuses for the non- 
performance of treaties was not included within the scope of the Vienna Convention on the 
Law of Treaties.334 It is a matter for the law on State responsibility. 

327 Rainbow Warrior (New Zealand/France), R.I.A.A., vol. XX, p. 217 (1990). at pp. 251-252, para. 75, 
328 I.C.J. Reports 1997, p. 7, at p. 63, para. 101; see also p. 38, para. 47. 
329 Vienna Convention on the Law of Treaties, 23 May 1969, U.N.T.S., vol. 1155, p. 331. 
330 Yearbook.. .1956, vol. 11, pp. 223-225. 
331 bid,, pp. 224-225. Issues raised by the Calvo clause and the exhaustion of local remedies were dealt 

332 Yearbook.. .1958, vol. 11, p. 72. For the discussion of the circumstances by Garcfa Amador, see his 
with under the same heading. 

“First Report on State responsibility”, Yearbook. . . 1956, vol. II, pp. 203-209 and his ‘‘Third Repoa on 
State responsibility”, Yearbook.. . 1958, vol. II, pp. 50-55. 

333 Fitzmaurice, “Fourth Report on the Law of Treaties”, Yearbook. . .1959, vol. II, pp. 44-47, and for his 
commentary, ibid., pp. 63-74. 

334 Vienna Convention on the Law of Treaties, art. 73. 
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(7) Circumstances precluding wrongfulness are to be distinguished from other arguments 
which may have the effect of allowing a State to avoid responsibility. They have nothing to 
do with questions of the jurisdiction of a court or tribunal over a dispute or the admissibility 
of a claim. They are to be distinguished from the constituent requirements of the obligation, 
i.e., those elements which have to exist for the issue of wrongfulness to arise in the first place 
and which are in principle specified by the obligation itself. IR this sense the circumstances 
precluding wrongfulness operate like defences or excuses in internal legal systems, and 
the circumstances identified in Chapter V are recognized by many legal systems, often 
under the same designation.335 On the other hand, there is no common approach to these 
circumstances in internal law, and the conditions and limitations in Chapter V have been 
developed independently. 

(8) Just as the articles do not deal with questions of the jurisdiction of courts or tribunals, 
so they do not deal with issues of evidence or the burden of proof. In a bilateral dispute over 
State responsibility, the onus of establishing responsibility lies in principle on the claimant 
State. Where conduct in conflict with an international obligation is attributable to a State 
and that State seeks to avoid its responsibility by relying on a circumstance under Chapter 
V, however, the position changes and the onus lies on that State to justify or excuse its 
conduct. Indeed, it is often the case that only that State is fully aware of the facts which 
might excuse its non-performance. 

(9) Chapter V sets out the circumstances precluding wrongfulness presently recognised 
under general international Certain other candidates have been excluded. For exam- 
ple, the exception of non-performance (exceptio inadimpleti contractus) is best seen as a 
specific feature of certain mutual or synallagmatic obligations and not a circumstance pre- 
cluding w r o n g f ~ l n e s s ~ ~ ~  The principle that a State may not benefit from its own wrongful 
act is capable of generating consequences in the field of State responsibility but it is rather 
a general principle than a specific circumstance precluding wrongfulness.338 The so-called 
“clean hands” doctrine has been invoked principally in the context of the admissibility of 
claims before international courts and tribunals, though rarely applied. It also does not need 
to be included here.339 

335 See the comparative review by C. von Bar, The Common European Law of Torts, vol. 2 (Munich, Beck, 

336 For the effect of contribution to the injury by the injured State or other person or entity see article 39 
2000), pp. 499-592. 

and commentary. This does not preclude wrongfulness but is relevant in determining the extent and 
form of reparation. 

No. 70, p. 4, esp. at pp. 50,77. See further Fitzmaurice, “Fourth Report on the Law of Treaties”, 
Yearbook.. .1959, vol. 11, pp. 43-47; D.W. Greig, “Reciprocity, Proportionality and the Law of 
Treaties”, Virginia Journal of International Law, vol. 34 (1994), p. 295; and for a comparative review, 
G.H. Treitel, Remedies for Breach of Contract: A Comparative Account (Oxford, Clarendon Press, 
1987). pp. 245-317. For the relationship between the exception of non-performance and 
countermeasures see below, commentary to Part Three, Chapter 11, para. (5). 

338 See e.g. Factory at Chorzdw, Jurisdiction, 1927, P.C.I.J., Series A, No. 9, p. 31; cf. 
GabEikovo-Nagymaros Project, I.C.J. Reports 1997, p, 7, at p. 67, para. 110. 

339 See J.J.A. Salmon, “Des ‘mains propres’ comme condition de recevabilit6 des r6clamations 
internationales”, A.RD.L, vol. 10 (1964), p. 225; A. Miaja de la Muela, “Le rBle de la condition des 
mains propres de la personne 1Cde dans les r6clamations devant les tribunaux internationaux”, in 
Melanges offerrs h Juraj Andrassy (The Hague, Martinus Nijhoff, 1968), p. 189, and the dissenting 

337 Compare Diversion of Waterfrom the Meuse (Netherlands v. Belgium), 1937, P.C.I.J., Series A m ,  
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ARTICLE 20 

Consent 

Valid consent by a State to the commission of a given act by another 
State precludes the wrongfulness of that act in relation to the former 
State to the extent that the act remains within the limits of that consent. 

Commentary 

(1) Article 20 reflects the basic international law principle of consent in the particular 
context of Part I. In accordance with this principle, consent by a State to particular conduct 
by another State precludes the wrongfulness of that act in relation to the consenting State, 
provided the consent is valid and to the extent that the conduct remains within the limits of 
the consent given. 

(2) It is a daily occurrence that States consent to conduct of other States which, without 
such consent, would constitute a breach of an international obligation. Simple examples 
include transit through the airspace or internal waters of a State, the location of facilities 
on its territory or the conduct of official investigations or inquiries there. But a distinction 
must be drawn between consent in relation to a particular situation or a particular course of 
conduct, and consent in relation to the underlying obligation itself. In the case of a bilateral 
treaty the States parties can at any time agree to terminate or suspend the treaty, in which 
case obligations arising from the treaty will be terminated or suspended accordingly.340 But 
quite apart from that possibility, States have the right to dispense with the performance of 
an obligation owed to them individually, or generally to permit conduct to occur which 
(absent such permission) would be unlawful so far as they are concerned. In such cases, 
the primary obligation continues to govern the relations between the two States, but it is 
displaced on the particular occasion or for the purposes of the particular conduct by reason 
of the consent given. 

(3) Consent to the commission of otherwise wrongful conduct may be given by a State 
in advance or even at the time it is occurring. By contrast cases of consent given after the 
conduct has occurred are a form of waiver or acquiescence, leading to loss of the right to 
invoke responsibility. This is dealt with in article 45. 

(4) In order to preclude wrongfulness, consent dispensing with the performance of an 
obligation in a particular case must be “valid”. Whether consent has been validly given is 
a matter addressed by international law rules outside the framework of State responsibility. 
Issues include whether the agent or person who gave the consent was authorized to do so on 
behalf of the State (and if not, whether the lack of that authority was known or ought to have 
been known to the acting State), or whether the consent was vitiated by coercion or some 
other fact0r.3~’ Indeed there may be a question whether the State could validly consent at 

opinion of Judge Schwebel in Military and Paramilitary Activities in and against Nicaragua 
(Nicaragua v. United States ofAmerica), Merits, I.C.J. Reports 1986, p. 14, at pp. 392-394. 

340 Vienna Convention on the Law of Treaties, 23 May 1969; U.N.ZS., vol. 1155, p. 331, art. 54 (b). 
341 See, e.g., the issue of Austrian consent to the Anschluss of 1938, dealt with by the Nuremberg Tribunal. 

The Tribunal denied that Austrian consent had been given; even if it had, it would have been coerced 
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all. The reference to a “valid consent” in article 20 highlights the need to consider these 
issues in certain cases. 

(5) Whether a particular person or entity had the authority to grant consent in a given case 
is a separate question from whether the conduct of that person or entity was attributable 
to the State for the purposes of Chapter 11. For example, the issue has arisen whether 
consent expressed by a regional authority could legitimize the sending of foreign troops 
into the territory of a State, or whether such consent could only be given by the central 
government, and such questions are not resolved by saying that the acts of the regional 
authority are attributable to the State under article 4.342 In other cases, the “legitimacy” of 
the government which has given the consent has been questioned. Sometimes the validity 
of consent has been questioned because the consent was expressed in violation of relevant 
provisions of the State’s internal law. These questions depend on the rules of international 
law relating to the expression of the will of the State, as well as rules of internal law to 
which, in certain cases, international law refers. 

(6) Who has authority to consent to a departure from a particular rule may depend on the 
rule. It is one thing to consent to a search of embassy premises, another to the establishment 
of amilitary base on the territory of a State. Different officials or agencies may have authority 
in different contexts, in accordance with the arrangements made by each State and general 
principles of actual and ostensible authority. But in any case, certain modalities need to 
be observed for consent to be considered valid. Consent must be freely given and clearly 
established. It must be actually expressed by the State rather than merely presumed on the 
basis that the State would have consented if it had been asked. Consent may be vitiated by 
error, fraud, corruption or coercion. In this respect, the principles concerning the validity 
of consent to treaties provide relevant guidance. 

(7) Apart from drawing attention to prerequisites to a valid consent, including issues of 
the authority to consent, the requirement for consent to be valid serves a further function. 
It points to the existence of cases in which consent may not be validly given at all. This 
question is discussed in relation to article 26 (compliance with peremptory norms), which 
applies to Part V as a 

(8) Examples of consent given by a State which has the effect of rendering certain 
conduct lawful include commissions of inquiry sitting on the territory of another State, the 
exercise of jurisdiction over visiting forces, humanitarian relief and rescue operations and 
the arrest or detention of persons on foreign territory. In the Suvurkar case, the arbitral 
tribunal considered that the arrest of Savarkar was not a violation of French sovereignty 
as France had implicitly consented to the arrest through the conduct of its gendarme, who 
aided the British authorities in the arrest.344 In considering the application of article 20 to 
such cases it may be necessary to have regard to the relevant primary rule. For example, only 

and did not excuse the annexation. See International Military Tribunal for the Trial of German Major 
War Criminals, judgment of 1 October 1946, reprinted inA.J.LL., vol. 41 (1947) p. 172, at pp. 192-194. 

342 This issue arose with respect to the dispatch of Belgian troops to the Republic of Congo in 1960. See 
S.C.O.R., Fifteenth Year, 873rd mtg., 13-14 July 1960, particularly the statement of the representative 
of Belgium, paras. 186-188,209. 

343 See commentary to article 26, para. (6). 344 R.I.A.A., vol. XI, p. 243 (1911), at pp. 252-255. 
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the head of a diplomatic mission can consent to the receiving State’s entering the premises 
of the missi0n.3~~ 

(9) Article 20 is concerned with the relations between the two States in question. In 
circumstances where the consent of a number of States is required, the consent of one 
State will not preclude wrongfulness in relation to another.346 Furthermore, where consent 
is relied on to preclude wrongfulness, it will be necessary to show that the conduct fell 
within the limits of the consent. Consents to ovedight by commercial aircraft of another 
State would not preclude the wrongfulness of overflight by aircraft transporting troops and 
military equipment. Consent to the stationing of foreign troops for a specific period would 
not preclude the wrongfulness of the stationing of such troops beyond that period.347 These 
limitations are indicated by the words “given act” in article 20 as well as by the phrase 
“within the limits of that consent”. 

(10) Article 20 envisages only the consent of States to conduct otherwise in breach of an 
international obligation. International law may also take into account the consent of non- 
State entities such as corporations orprivate persons. The extent to which investors can waive 
the rules of diplomatic protection by agreement in advance has long been controversial, but 
under the Washington Convention of 1965, consent by an investor to arbitration under the 
Convention has the effect of suspending the right of diplomatic protection by the investor’s 
national State.348 The rights conferred by international human rights treaties cannot be 
waived by their beneficiaries, but the individual’s free consent may be relevant to their 
application.349 In these cases the particular rule of international law itself allows for the 
consent in question and deals with its effect. By contrast article 20 states a general principle 
so far as enjoyment of the rights and performance of the obligations of States are concerned. 

345 Vienna Convention on Diplomatic Relations, 16 April 1961, U.N.ZS., vol. 500, p. 95, art. 22 (1). 
346 Austrian consent to the proposed customs union of 1931 would not have precluded its wrongfulness in 

regard of the obligation to respect Austrian independence owed by Germany to all the Parties to the 
Treaty of Versailles. Likewise, Germany’s consent would not have precluded the wrongfulness of the 
customs union in respect of the obligation of the maintenance of its complete independence imposed 
on Austria by the Treaty of St. Germain. See Custom Rigime between Germany and Austria, 1931, 
IIC.I.J., SeriesA/B, No. 41, p. 37, atpp. 46.49. 

347 The non-observance of a condition placed on the consent will not necessarily take conduct outside of 
the limits of the consent. For example, consent to a visiting force on the territory of a State may be 
subject to a requirement to pay rent for the use of facilities. While the non-payment of the rent would 
no doubt be a wrongful act, it would not transform the visiting force into an army of occupation. 

348 Convention on the Settlement of Investment Disputes between States and Nationals of Other States, 
Washington, 18 March 1965, U.N.ZS., vol. 575, p. 159, art. 27 (1). 

349 See, e.g., International Covenant on Civil and Political Rights, 16 December 1966, U.N.T.S., vol. 999, 
p. 171, arts. 7; 8 (3); 14 (1) (g); 23 (3). 
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(4) The International Court in its advisory opinion on the Legality of the Threat or Use of 
Nuclear Weapons provided some guidance on this question. One issue before the Court was 
whether a use of nuclear weapons would necessarily be a breach of environmental obliga- 
tions because of the massive and long-term damage such weapons can cause. The Court said: 

“[Tlhe issue is not whether the treaties relating to the protection of the envi- 
ronment are or are not applicable during an armed conflict, but rather whether 
the obligations stemming from these treaties were intended to be obligations 
of total restraint during military conflict. The Court does not consider that the 
treaties in question could have intended to deprive a State of the exercise of 
its right of self-defence under international law because of its obligations to 
protect the environment. Nonetheless, States must take environmental consid- 
erations into account when assessing what is necessary and proportionate in 
the pursuit of legitimate military objectives. Respect for the environment is 
one of the elements that go to assessing whether an action is in conformity 
with the principles of necessity and proporti~nality.”~~~ 

ARTICLE 21 

Self-defence 

The wrongfulness of an act of a State is precluded if the act constitutes 
a lawful measure of self-defence taken in conformity with the Charter 
of the United Nations. 

Commentary 

(1) The existence of a general principle admitting self-defence as an exception to the 
prohibition against the use of force in international relations is undisputed. Article 51 of 
the Charter of the United Nations preserves a State’s “inherent right” of self-defence in the 
face of an armed attack and forms part of the definition of the obligation to refrain from the 
threat or use of force laid down in Article 2 (4). Thus a State exercising its inherent right of 
self-defence as referred to in Article 51 of the Charter is not, even potentially, in breach of 
Article 2 (4).350 

( 2 )  Self-defence may justify non-performance of certain obligations other than th 
Article 2 (4) of the Charter provided that such non-performance is related to the breac 
provision. Traditional international law dealt with these problems by instituting a separ 
legal regime of war, defining the scope of belligerent rights and suspending most treatie 
force between the belligerents on the outbreak of ~ar .3’~ In the Charter period 
of war are exceptional and military actions proclaimed as self-defence by one o 
occur between States formally at “peace” with each other?” The Vienna Conven 
Law of Treaties leaves such issues to one side by providing in article 73 that the Convent] 
does not prejudice “any question that may arise in regard to a treaty. . . from the outbr 
of hostilities between States”. 

(3) This is not to say that self-defence precludes the wrongfulness of conduct in all 
or with respect to all obligations. Examples relate to international humanitarian 1 
human rights obligations. The Geneva Conventions of 1949 and Protocol I of 1977 
equally to all the parties in an international armed conflict, and the same is true of cust 
international humanitarian law.353 Human rights treaties contain derogation provisions 
times of public emergency, including actions taken in self-defence. As to obligations un 
international humanitarian law and in relation to non-derogable human rights provisi 
self-defence does not preclude the wrongfulness of conduct. 

State acting in self-defence is “totally restrained” by an international obligation if that 
bligation is expressed or intended to apply as a definitive constraint even to States in armed 

The essential effect of article 21 is to preclude the wrongfulness of conduct of a State 
cting in self-defence vis-8-vis an attacking State. But there may be effects vis-8-vis third 

in certain circumstances. In its advisory opinion on the Legality of the Threat or Use 
lear Weapons, the Court observed that: 

“[Als in the case of the principles of humanitarian law applicable in armed 
conflict, international law leaves no doubt that the principle of neutrality, 
whatever its content, which is of a fundamental character similar to that of 
the humanitarian principles and rules, is applicable (subject to the relevant 
provisions of the United Nations Charter), to all international armed conflict, 
whatever type of weapons may be 

of neutrality distinguishes between conduct as against a belligerent and conduct 
t a neutral. But neutral States are not unaffected by the existence of a state of war. 
1 leaves open all issues of the effect of action in self-defence vis-8-vis third States. 

le 21 reflects the generally accepted position that self-defence precludes the 
the conduct taken within the limits laid down by international law. The ref- 

ion “taken in conformity with the Charter of the United Nations”. In addition, 
erm “lawful” implies that the action taken respects those obligations of total restraint 
icable in international armed conflict, as well as compliance with the requirements of 

ionality and of necessity inherent in the notion of self-defence. Article 21 simply 
the basic principle for the purposes of Chapter V, leaving questions of the extent 
lication of self-defence to the applicable primary rules referred to in the Charter. 

350 Cf. Legality of the Threat or Use ofNuclear Weapons, I.C.J. Reports 1996, p. 226, at p. 244, para. 

351 See further A. McNair & A. D. Watts, Legal Effects of War (4th edn.) (Cambridge, Cambridge 
p. 263, para. 96, emphasizing the lawfulness of the use of force in self-defence. 

University Press, 1966), p. 579. 
352 In Oil PlaFforms (Islamic Republic of Iran v. United States of America), Preliminary Objection, 

Reports 1996, p. 803, it was not denied that the Treaty of Amity of 1955 remaned in force, des 
many actions by United States naval forces against Iran. In that case both parties agreed that to 
extent that any such actions were justified by self-defence they would be lawful. 

353 As the Court s a d  of the rules of international humanitarian law in the advisory opinion on the kg 
of the Threat or Use of Nuclear Weapons, I.C.J. Reports 1996, p. 226, at p. 257, para. 19, they 
constitute ‘‘mtransgressible principles of international customary law”. On the relationship betwee 
human nghts and humanitarian law in time of armed conflict, see ibid., p. 240, para. 25. 

1.C.J. Reports 1996, p. 226, at p. 242, para. 30. 
See, e.g., Multilateral Convention on the Prohibition of Military or any other Hostile Use of 
Environmental Modification Techniques, 10 December 1976, U.N.ZS., vol. 1108, p. 151. 

C.J. Reports 1996, p. 226, at p. 261, para. 89. 
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ARTICLE 22 

Countermeasures in respect of an internationally wrongful act 

The wrongfulness of an act of a State not in conformity with an interna- 
tional obligation towards another State is precluded if and to the extent 
that the act constitutes a countermeasure taken against the latter State 
in accordance with Chapter I1 of Part Three. 

Commentary 

(1) In certain circumstances, the commission by one State of an internationally wrongful 
act may justify another State injured by that act in taking non-forcible countermeasures in 
order to procure its cessation and to achieve reparation for the injury. Article 22 deals with 
this situation from the perspective of circumstances precluding wrongfulness. Chapter II of 
Part Three regulates countermeasures in further detail. 

(2) Judicial decisions, State practice and doctrine confirm the proposition that counter- 
measures meeting certain substantive and procedural conditions may be legitimate. In the 
GabCzXovo-Nagymaros Project case, the International Court clearly accepted that coun- 
termeasures might justify otherwise unlawful conduct “taken in response to a previous 
international wrongful act of another State and. . . directed against that provided 
certain conditions are met. Similar recognition of the legitimacy of measures of this kind 
in certain cases can be found in arbitral decisions, in particular the N a ~ l i l a a , ~ ~ ~  Cy~ne?~’ 
and Air Services360 awards. 

(3) In the literature concerning countermeasures, reference is sometimes made to the ap- 
plication of a “sanction”, or to a “reaction” to apriorinternationally wrongful act; historically 
the more usual terminology was that of “legitimate reprisals” or, more generally, measures 
of “self-protection” or “self-help”. The term “sanctions” has been used for measures taken in 
accordance with the constituent instrument of some international organization, in particular 
under Chapter VII of the United Nations Charter - despite the fact that the Charter uses the 
term “measures”, not “sanctions”. The term “reprisals” is now no longer widely used in the 
present context, because of its association with the law of belligerent reprisals involving 
the use of force. At least since the Air Services the term “countermeasures” 
has been preferred, and it has been adopted for the purposes of the present articles. 

(4) Where countermeasures are taken in accordance with article 22, the underlying obli- 
gation is not suspended, still less terminated; the wrongfulness of the conduct in question 
is precluded for the time being by reason of its character as a countermeasure, but only 
provided that and for so long as the necessary conditions for taking countermeasures are 
satisfied. These conditions are set out in Part Three, Chapter 11, to which article 22 refers. 

357 Gab&Xovo-Nagymams Project (HungaryNovakia), I.C.J. Reports 1997, p. I ,  at p. 55, para. 83. 
358 “Naulilaa” (Responsibility of Germany for  damage caused in the Portuguese colonies in the south of 

359 “Cysne” (Responsibility of Germany for  acts committed subsequent to 31 July 1914 and before 

360 Air Services Agreement of 27 March 1946 (United States v. France), R.I.A.A., vol. XVIII, p. 416 (1979). 
361 Ibid., especially at pp. 443-446, paras. 80-98. 

Africa), R.I.A.A., vol. 11, p. 1011 (1928), atpp. 1025-1026. 

Portugal entered into the war), R.I.A.A., vol. 11, p. 1035 (1930), at p. 1052. 
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As a response to internationally wrongful conduct of another State countermeasures may 
be justified only in relation to that State. This is emphasized by the phrases “if and to the 
extent” and “countermeasures taken against” the responsible State. An act directed against 
a third State would not fit this definition and could not be justified as a countermeasure. On 
the other hand, indirect or consequential effects of countermeasures on third parties, which 
do not involve an independent breach of any obligation to those third parties, will not take 
a countermeasure outside the scope of article 22. 

(5)  Countermeasures may only preclude wrongfulness in the relations between an injured 
State and the State which has committed the internationally wrongful act. The principle is 
clearly expressed in the Cyme case, where the Tribunal stressed that. . . 

“reprisals, which constitute an act in principle contrary to the law of nations, 
are defensible only in so far as they were provoked by some other act likewise 
contrary to that law. Only reprisals taken against the provoking State are 
permissible. Admittedly, it can happen that legitimate reprisals taken against 
an offending State may affect the nationals of an innocent State. But that would 
be an indirect and unintentional consequence which, in practice, the injured 
State will always endeavour to avoid or to limit as far as possible.”362 

Accordingly the wrongfulness of Germany’s conduct v i s - h i s  Portugal was not precluded. 
Since it involved the use of armed force, this decision concerned belligerent reprisals rather 
than countermeasures in the sense of article 22. But the same principle applies to coun- 
termeasures, as the Court confirmed in the Gabci7covo-Nagymaros Project case when it 
stressed that the measure in question must be “directed against” the responsible State?63 

(6) If article 22 had stood alone, it would have been necessary to spell out other con- 
&ions for the legitimacy of countermeasures, including in particular the requirement of 
proportionality, the temporary or reversible character of countermeasures and the status of 
certain fundamental obligations which may not be subject to countermeasures. Since these 
conditions are dealt with in Part Three, Chapter 11, it is sufficient to make a cross-reference 
to them here. Article 22 covers any action which qualifies as a countermeasure in accor- 
dance with those conditions. One issue is whether countermeasures may be taken by third 
States which are not themselves individually injured by the internationally wrongful act in 
question, although they are owed the obligation which has been breached.364 For example, 
in the case of an obligation owed to the international community as a whole the International 
Court has affirmed that all States have a legal interest in compliance.365 Article 54 leaves 
open the question whether any State may take measures to ensure compliance with certain 
international obligations in the general interest as distinct from its own individual interest 
as an injured State. While article 22 does not cover measures taken in such a case to the 
extent that these do not qualify as countermeasures, neither does it exclude that possibility. 

362 R.I.A.A., vol. 11, p. 1035 (1930), at pp. 1056-1057 (emphasis in original). 
363 I.C.J. Reports 1997, p. 7, at p. 55, para. 83. 
364 For the distinction between injured States and other States entitled to invoke State responsibility 

365 Barcelona Traction, Light and Power Company, Limited, Second Phase, 1.C.J. Reports 1970, p. 3, 
see articles 42 and 48 and commentaries. 

at p. 32, para. 33. 
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ARTICLE 23 
Force majeure 

1. The wrongfulness of an act of a State not in conformity with an 
international obligation of that State is precluded if the act is due to 
force majeure, that is the occurrence of an irresistible force or of an 
unforeseen event, beyond the control of the State, making it materially 
impossible in the circumstances to perform the obligation. 

2. Paragraph 1 does not apply if: 

(a) the situation of force majeure is due, either alone or in 
combination with other factors, to the conduct of the State in- 
voking it; or 

(b) the State has assumed the risk of that situation occurring. 

Commentary 

(1) Force majeure is quite often invoked as a ground for precluding the wrongfulness of 
an act of a State?@‘ It involves a situation where the State in question is in effect compelled 
to act in a manner not in conformity with the requirements of an international obligation 
incumbent upon it. Force majeure differs from a situation of distress (article 24) or necessity 
(article 25) because the conduct of the State which would otherwise be internationally 
wrongful is involuntary or at least involves no element of free choice. 

(2) A situation of force majeure precluding wrongfulness only arises where three ele- 
ments are met: (a) the act in question must be brought about by an irresistible force or an 
unforeseen event, (b) which is beyond the control of the State concerned, and (c) which 
makes it materially impossible in the circumstances to perform the obligation. The adjective 
“irresistible” qualifying the word “force” emphasizes that there must be a constraint which 
the State was unable to avoid or oppose by its own means. To have been “unforeseen” 
the event must have been neither foreseen nor of an easily foreseeable kind. Further the 
“irresistible force” or “unforeseen event” must be causally linked to the situation of mate- 
rial impossibility, as indicated by the words “due to force majeure . . . making it materially 
impossible”. Subject to paragraph 2, where these elements are met the wrongfulness of the 
State’s conduct is precluded for so long as the situation of force majeure subsists. 

(3) Material impossibility of performance giving rise to force majeure may be due to a 
natural or physical event (e.g., stress of weather which may divert State aircraft into the 
territory of another State, earthquakes, floods or drought) or to human intervention (e.g., loss 
of control over a portion of the State’s territory as a result of an insurrection or devastation 
of an area by military operations carried out by a third State), or some combination of the 
two. Certain situations of duress or coercion involving force imposed on the State may also 

366 See Secretariat Survey, “ ‘Force majeure’ and ‘fortuitous event’ as circumstances precluding 
wrongfulness: Survey of State practice, international judicial decisions and doctrine”, 
Yearbook.. .1978, vol. 11, Part One, p. 61. 
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amount to force majeure if they meet the various requirements of article 23. In particular 
the situation must be irresistible, so that the State concerned has no real possibility of 
escaping its effects. Force majeure does not include circumstances in which performance 
of an obligation has become more difficult, for example due to some political or economic 
crisis. Nor does it cover situations brought about by the neglect or default of the State 

even if the resulting injury itself was accidental and unintended?68 

(4) In drafting what became article 61 of the Vienna Convention on the Law of Treaties, 
the International Law Commission took the view that force majeure was a circumstance 
precluding wrongfulness in relation to treaty performance, just as supervening impossibility 
of performance was a ground for termination of a treaty?69 The same view was taken at the 
Vienna Conference.370 But in the interests of the stability of treaties, the Conference insisted 
on a narrow formulation of article 61 so far as treaty termination is concerned. The degree of 
difficulty associated with force majeure as a circumstance precluding wrongfulness, though 
considerable, is less than is required by article 61 for termination of a treaty on grounds 
of supervening impossibility, as the International Court pointed out in the GabCzXovo- 
Nagymaros Project case: 

“Article 61, paragraph 1, requires the ‘permanent disappearance or destruc- 
tion of an object indispensable for the execution’ of the treaty to justify the 
termination of a treaty on grounds of impossibility of performance. During 
the conference, a proposal was made to extend the scope of the article by in- 
cluding in it cases such as the impossibility to make certain payments because 
of serious financial difficulties. . . Although it was recognized that such situ- 
ations could lead to a preclusion of the wrongfulness of non-performance by 
a party of its treaty obligations, the participating States were not prepared to 
consider such situations to be a ground for terminating or suspending a treaty, 
and preferred to limit themselves to a narrower ~oncept.”~” 

(5) In practice, many of the cases where “impossibility” has been relied upon have 
not involved actual impossibility as distinct from increased difficulty of performance and 

367 E.g., in relation to occurrences such as the bombing of La-Chaux-de-Fonds by German airmen on 17 
October 1915, and of Porrentruy by a French airman on 26 April 1917, ascribed to negligence on the 
part of the airmen, the belligerent undertook to punish the offenders and make reparation for the 
damage suffered Secretariat Survey, paras. 255-256. 

368 E.g., in 1906 an American officer on the U.S.S. Chattanooga was mortally wounded by a bullet from a 
French warship as his ship entered the Chinese harbour of Chefoo. The United States Government 
obtruned reparation, having maintained that: 

“While the killing of Lieutenant England can only be viewed as an accident, it cannot be 
regarded as belongmg to the unavoidable class whereby no responsibility is entailed. Indeed, 
it is not conceivable how it could have occurred without the contributory element of lack of 
proper precaution on the part of those officers of the Dupetit Thouars who were in responsible 
charge of the rifle firing practice and who failed to stop firing when the Chattanooga, 
in the course of her regular passage through the public channel, came into the line of fire.” 

Whiteman, Damages, vol. I, p. 221. See also Secretariat Survey, para. 130. 
369 Yearbook.. .1966, vol. 11, p. 255. 
370 See, e.g., the proposal of the Mexlcan representative, Official Records of the United Nations Conference 

on the Law of Treaties Documents of the Conference, pp. 182189, AlCOW.39114, para. 531(a). 
371 GabCLkovo-Nagymaros Project (Hungary/Slovakia), I.C.J. Reports 1997, p. 7, at p. 63, para. 102. 
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the plea of force majeure has accordingly failed. But cases of material impossibility have 
occurred, e.g. where a State aircraft is forced, due to damage or loss of control of the aircraft 
due to weather, into the airspace of another State without the latter’s authorization. In such 
cases the principle that wrongfulness is precluded has been a~cepted.3~~ 

(6) Apart from aerial incidents, the principle in article 23 is also recognized in relation 
to ships in innocent passage by article 14 (3) of the 1958 Convention on the Territorial 
Sea and the Contiguous Zone373 (article 18 (2) of the 1982 United Nations Convention on 
the Law of the Sea3”), as well as in article 7 (1) of the Convention on Transit Trade of 
Land-locked States of 8 July 1965.375 In these provisions, force majeure is incorporated as 
a constituent element of the relevant primary rule; nonetheless its acceptance in these cases 
helps to confirm the existence of a general principle of international law to similar effect. 

(7) The principle has also been accepted by international tribunals. Mixed claims com- 
missions have frequently cited the unforeseeability of attacks by rebels in denying the 
responsibility of the territorial State for resulting damage suffered by f0reigners.3~~ In the 
Lighthouses arbitration, a lighthouse owned by a French company had been requisitioned 
by the Greek Government in 1915 and was subsequently destroyed by enemy action. The 
arbitral tribunal denied the French claim for restoration of the lighthouse on grounds of 
force m a j e ~ r e . ~ ~ ~  In the Russian Indemnity case, the principle was accepted but the plea 
of force majeure failed because the payment of the debt was not materially imp0ssible.3~~ 
Force majeure was acknowledged as a general principle of law (though again the plea was 
rejected on the facts of the case) by the Permanent Court of International Justice in the 
Serbian Loans and Brazilian Loans ~ases.3~’ More recently, in the Rainbow Warrior arbi- 
tration, France relied on force majeure as a circumstance precluding the wrongfulness of 
its conduct in removing the officers from Hao and not returning them following medical 
treatment. The Tribunal dealt with the point briefly: 

“New Zealand is right in asserting that the excuse of force majeure is not of 
relevance in this case because the test of its applicability is of absolute and 

372 See, e.g., the cases of accidental intrusion into airspace attributable to weather, and the cases of 
accidental bombing of neutral territory attributable to navigational errors during the First World War 
discussed in the Secretariat Survey, paras. 250-256. See also the exchanges of correspondence between 
the States concerned in the incidents involving United States military aircraft entering the airspace of 
Yugoslavia in 1946: United States of America, Department of State Bulletin, vol. XV, No. 376 (15 
September 1946), p. 502, reproduced in Secretariat Survey, para. 144, and the incident provoking the 
application to the International Court in 1954 LC. J. Pleadings, Treatment in Hungary of Aircraft and 
Crew of the United States of America, p. 14 (note to the Hungarian Government of 17 March 1953). It 
is not always clear whether these cases are based on distress orforce majeure. 

373 U.N.ZS., vol. 516, p. 205. 375 U.N.ZS., vol. 597, p. 42. 
376 See, e.g., the decision of the American-British Claims Commission in the Saint Albans Raid case 

374 U.N.ZS., vol. 1833,~.  397. 

(1873), Moore, Znternational Arbitrations, vol. N, p. 4042; Secretariat Survey, para. 339; the decisions 
of the United StatesNenezuelan Claims Commission in the W i p p e m n  case, Moore, International 
Arbitrations, vol. In, p. 3039; Secretariat Survey, paras. 349-350; De Brissot and others cases, Moore, 
Znternational Arbitrations, vol 111, p. 2967; Secretariat Survey, para. 352; and the decision of the 
British Mexican Claims Commission in the Gill case: R.I.A.A., vol. V, p. 157 (1931); Secretariat 
Survey, para. 463. 

377 Ottoman Empire Lighthouses Concession, R.I.A.A., vol. XII, p. 155 (1956), at pp. 219-220. 
378 R.Z.A.A., vol. XI, p. 421 (1912), at p. 443. 
379 Serbian Loans, 1929, P.C.I.J., Series A, No. 20, at pp. 33-40; Brazilian Loans, 1929, RC.I.J., Series A, 

No. 21, at p. 120. 
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material impossibility, and because a circumstance rendering performance 
more difficult or burdensome does not constitute a case offurce m j e ~ r e . ” ~ ~ ~  

(8) In addition to its application in inter-State cases as a matter of public international law, 
force majeure has substantial currency in the field of international commercial arbitration, 
and may qualify as a general principle of 

(9) A State may not invoke force majeure if it has caused or produced the situation 
in question. In Libyan Arab Foreign Investment Company v. Republic of the 
Arbitral Tribunal rejected a plea of force majeure because “the alleged impossibility [was] 
not the result of an irresistible force or an unforeseen external event beyond the control of 
Burundi. In fact, the impossibility is the result of a unilateral decision of that State. , .”?83 

Under the equivalent ground for termination of a treaty in article 61 of the Vienna Convention 
on the Law of Treaties, material impossibility cannot be invoked “if the impossibility is 
the result of a breach by that party either of an obligation under the treaty or of any 
other international obligation owed to any other party to the treaty”. By analogy with this 
provision, paragraph (2)  (a) excludes the plea in circumstances where force majeure is 
due, either alone or in combination with other factors, to the conduct of the State invoking 
it. For paragraph 2 (a) to apply it is not enough that the State invoking force majeure has 
contributed to the situation of material impossibility; the situation of force majeure must be 
“due” to the conduct of the State invoking it. This allows for force mjeure to be invoked in 
situations in which a State may have unwittingly contributed to the occurrence of material 
impossibility by something which, in hindsight, might have been done differently but which 
was done in good faith and did not itself make the event any less unforeseen. Paragraph 2 
(a) requires that the State’s role in the occurrence of force majeure must be substantial. 

(10) Puragraph 2 (b)  deals with situations in which the State has already accepted the risk 
of the occurrence of force majeure, whether it has done so in terms of the obligation itself or 
by its conduct or by virtue of some unilateral act. This reflects the principle thatforce majeure 
should not excuse performance if the State has undertaken to prevent the particular situation 
arising or has otherwise assumed that risk.384 Once a State accepts the responsibility for a 
particular risk it cannot then claim force majeure to avoid responsibility. But the assumption 
of risk must be unequivocal and directed towards those to whom the obligation is owed. 

380 Rainbow Warrior (New ZealandFrance), R.I.A.A., vol. XX, p. 217 (1990), at p. 253. 
381 Onforce majeure in the case law of the Iran-United States Claims Tribunal, see G.H. Aldrich, 

The Jurisprudence of the Iran-United States Claims Tribunal (Oxford, Clarendon Press, 1996), 
pp. 306-320. Force majeure has also been recognized as a general principle of law by the European 
Court of Justice: see, e.g., Case 145185, Denkavit Belgie NVv Belgium, [1987] E.C.R. 565; Case 
101/84, Commission v. Italy, [1985J E.C.R. 2629. See also art. 79 of the UNCITRAL Convention on 
Contracts for the International Sale of Goods, Vienna, 11 April 1980, U.N.LS., vol. 1489, p. 58; 
P. Schlechtriem & G. Thomas, Commentary on the United Nations Convention on the International 
Sale of Goods (2nd edn.) (Oxford, Clarendon Press, 1998), pp. 600-626; and art. 7.1.7 of the 
UNIDROIT Principles of International Commercial Contracts, in UNIDROIT, Principles of 
International Commercial Contracts (Rome, 1994), pp. 169-171. 

382 (1994) I.L.R., vol. 96, p. 279. 
383 Wid., at p. 318, para. 55. 
384 As the Secretariat Survey, para. 31 points out, States may renounce the right to rely on force majeure 

by agreement. The most common way of doing so would be by an agreement or obligation assuming in 
advance the risk of the paaicular force majeure event. 
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ARTICLE 24 

Distress 

1. The wrongfulness of an act of a State not in conformity with an 
international obligation of that State is precluded if the author of the 
act in question has no other reasonable way, in a situation of distress, 
of saving the author’s life or the lives of other persons entrusted to the 
author’s care. 

2. Paragraph 1 does not apply if: 

(a) the situation of distress is due, either alone or in combina- 
tion with other factors, to the conduct of the State invoking it; or 

(b) 
greater peril. 

the act in question is likely to create a comparable or 

Commentary 

(1) Article 24 deals with the specific case where an individual whose acts are attributable 
to the State is in a situation of peril, either personally or in relation to persons under 
his or her care. The article precludes the wrongfulness of conduct adopted by the State 
agent in circumstances where the agent had no other reasonable way of saving life. Unlike 
situations offorce majeure dealt with in article 23, a person acting under distress is not acting 
involuntarily, even though the choice is effectively nullified by the situation of Nor 
is it a case of choosing between compliance with international law and other legitimate 
interests of the State, such as characterize situations of necessity under article 25. The interest 
concerned is the immediate one of saving people’s lives, irrespective of their nationality. 

(2) In practice, cases of distress have mostly involved aircraft or ships entering State 
territory under stress of weather or following mechanical or navigational failure.386 An ex- 
ample is the entry of United States military aircraft into Yugoslavia’s airspace in 1946. On 
two occasions, United States military aircraft entered Yugoslav airspace without authoriza- 
tion and were attacked by Yugoslav air defences. The United States Government protested 
the Yugoslav action on the basis that the aircraft had entered Yugoslav airspace solely in 
order to escape extreme danger. The Yugoslav Government responded by denouncing the 
systematic violation of its airspace, which it claimed could only be intentional in view of 
its frequency. A later note from the Yugoslav Charge d’Affaires informed the American 
Department of State that Marshal Tito had forbidden any firing on aircraft which flew over 
Yugoslav territory without authorization, presuming that, for its part, the United States 
Government “would undertake the steps necessary to prevent these flights, except in the 

385 For this reason, writers who have considered this situation have often defined it as one of “relative 
impossibility” of complying with the international obligation. See, e.g., O.J. Lissitzyn, “The Treatment 
of Aerial Intruders in Recent Practice and International Law”, A.J.I.L., vol. 47 (1953), p. 588. 

386 See Secretariat Survey, ‘‘ ‘Force majeure’ and ‘fortuitous event’ as circumstances precluding 
wrongfulness: Survey of State practice, international judicial decisions and doctrine”, 
Yearbook.. .1978, vol. 11, Part One, p. 61, paras. 141-142.252. 
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case of emergency or bad weather, for which arrangements could be made by agreement 
between American and Yugoslav authorities”.387 The reply of the American Acting Sec- 
retary of State reiterated the assertion that no American planes had flown over Yugoslavia 
intentionally without prior authorization from Yugoslav authorities “unless forced to do so 
in an emergency”. However, the Acting Secretary of State added: 

“I presume that the Government of Yugoslavia recognizes that in case a plane 
and its occupants are jeopardized, the aircraft may change its course so as 
to seek safety even though such action may result in flying over Yugoslav 
territory without prior 

(3) Claims of distress have also been made in cases of violation of maritime boundaries. 
For example, in December 1975, after British naval vessels entered Icelandic territorial 
waters, the United Kingdom Government claimed that the vessels in question had done so 
in search of “shelter from severe weather, as they have the right to do under customary 
international law”.389 Iceland maintained that British vessels were in its waters for the sole 
purpose of provoking an incident, but did not contest the point that if the British vessels 
had been in a situation of distress, they could enter Icelandic territorial waters. 

(4) Although historically practice has focused on cases involving ships and aircraft, 
article 24 is not limited to such cases.39o The Rainbow Warrior arbitration involved a 
plea of distress as a circumstance precluding wrongfulness outside the context of ships or 
aircraft. France sought to justify its conduct in removing the two officers from the island 
of Hao on the ground of “circumstances of distress in a case of extreme urgency involving 
elementary humanitarian considerations affecting the acting organs of the State”.391 The 
Tribunal unanimously accepted that this plea was admissible in principle, and by majority 
that it was applicable to the facts of one of the two cases. As to the principle, the Tribunal 
required France to show three things: 

“(1) The existence of very exceptional circumstances of extreme urgency 
involving medical or other considerations of an elementary nature, provided 
always that a prompt recognition of the existence of those exceptional circum- 
stances is subsequently obtained from the other interested party or is clearly 
demonstrated. 

(2) The re-establishment of the original situation of compliance with the 
assignment in Hao as soon as the reasons of emergency invoked to justify the 
repatriation had disappeared. 

387 United States, Deparrment of State Bulletin, vol. XV (15 September 1946), p. 502, reproduced in 

388 Secretariat Survey, para. 145. The same argument is found in the Memorial of 2 December 1958 
Secretariat Survey, para. 144. 

submitted by the United States Government to the International Court of Justice in relation to another 
aerial incident: see I.C.J. Pleadings, Aerial Incident of 27 July 1955, pp. 358-359. 

389 S.C.O.R., Thirtieth Year, 1866” mtg., 16 December 1975; Secretariat Survey, para. 136. 
390 There have also been cases involving the violation of a land frontier in order to save the life of a person 

in danger. See, e.g., the case of violation of the Austrian border by Italian soldiers in 1862: Secrerariat 
Survey, para. 121. 

391 Rainbow Warrior (New ZealardFrance), R.I.A.A., vol. XX, p. 217 (1990), at pp. 254-255, para. 78. 
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(3) 
Zealand in terms of the 1986 Agreement.”392 

The existence of a good faith effort to try to obtain the consent of New 

In fact the danger to one of the officers, though perhaps not life-threatening, was real and 
might have been imminent, and it was not denied by the New Zealand physician who 
subsequently examined him. By contrast, in the case of the second officer, the justifications 
given (the need for medical examination on grounds of pregnancy and the desire to see a 
dying father) did not justify emergency action. The lives of the agent and the child were at 
no stage threatened and there were excellent medical facilities nearby. The Tribunal held 
that: 

“[Cllearly these circumstances entirely fail to justify France’s responsibility 
for the removal of Captain Prieur and from the breach of its obligations re- 
sulting from the failure to return the two officers to Hao (in the case of Major 
Mafart once the reasons for their removal had disappeared). There was here a 
clear breach of its obligations. . .”393 

(5) The plea of distress is also accepted in many treaties as a circumstance justifying 
conduct which would otherwise be wrongful. Article 14 (3) of the 1958 Convention on the 
Territorial Sea and the Contiguous Zone permits stopping and anchoring by ships during 
their passage through foreign territorial seas in so far as this conduct is rendered necessary 
by distress. This provision is repeated in much the same terms in article 18 (2) of the 
1982 Convention on the Law of the Sea.394 Similar provisions appear in the international 
conventions on the prevention of pollution at 

(6) Article 24 is limited to cases where human life is at stake. The Tribunal in the Rainbow 
Warrior arbitration appeared to take a broader view of the circumstances justifying a plea 
of distress, apparently accepting that a serious health risk would suffice. The problem with 
extending article 24 to less than life-threatening situations is where to place any lower limit. 
In situations of distress involving aircraft there will usually be no difficulty in establishing 
that there is a threat to life, but other cases present a wide range of possibilities. Given the 
context of Chapter V and the likelihood that there will be other solutions available for cases 
which are not apparently life-threatening, it does not seem necessary to extend the scope of 

392 Ibid., at p. 255, para. 79. 
394 United Nations Convention on the Law of the Sea, Montego Bay, 10 December 1982, U.N.T.S., 

vol. 1833, p. 397; see also, arts. 39 (1) (c), 98 and 109. 
395 See, e.g., International Convention for the Prevention of Pollution of the Sea by Oil, 12 May 1954, 

U.N.T.S., vol. 327, p. 3, art. IV (1) (a), providing that the prohibition on the discharge of oil into the sea 
does not apply if the discharge takes place “for the purpose of securing the safety of the ship, 
preventing damage to the ship or cargo, or saving life at sea”. See also the Convention on the 
Prevention of Marine Pollution by Dumping of Wastes and Other Matter, 29 December 1972, U.N.T.S., 
vol. 1046, p. 138, art V (1). which provides that the prohibition on dumping of wastes does not apply 
when it is “necessary to secure the safety of human life or of vessels, aircraft, platforms or other 
man-made structures at sea. . . in any case which constitutes a danger to human life or a real threat to 
vessels, aircraft, platforms or other man-made structures at sea, if dumping appears to be the only way 
of averting the threat.. .”. Cf. also Convention for the Prevention of Marine Pollution by Dumping 
from Ships and Aircraft, Oslo, 15 February 1972, U.N.ZS., vol. 932, p. 3, art. 8 (1) International 
Convention for the Prevention of Pollution from Ships (MARPOL), 2 November 1973, U.N.T.S., 
vol. 1340, p. 184, Annex 1, regulation 11 (a). 

393 Ibid., at p. 263, para. 99. 
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distress beyond threats to life itself. In situations in which a State agent is in distress and has 
to act to save lives, there should however be a certain degree of flexibility in the assessment 
of the conditions of distress. The “no other reasonable way” criterion in article 24 seeks 
to strike a balance between the desire to provide some flexibility regarding the choices of 
action by the agent in saving lives and need to confine the scope of the plea having regard 
to its exceptional character. 

(7) Distress may only be invoked as a circumstance precluding wrongfulness in cases 
where a State agent has acted to save his or her own life or where there exists a special 
relationship between the State organ or agent and the persons in danger. It does not extend 
to more general cases of emergencies, which are more a matter of necessity than distress. 

(8) Article 24 only precludes the wrongfulness of conduct so far as it is necessary to avoid 
the life-threatening situation. Thus it does not exempt the State or its agent from complying 
with other requirements (national or international), e.g., the requirement to notify arrival to 
the relevant authorities, or to give relevant information about the voyage, the passengers or 
the 

(9) As in the case of force majeure, a situation which has been caused or induced by the 
invoking State is not one of distress. In many cases the State invoking distress may well 
have contributed, even if indirectly, to the situation. Priority should be given to necessary 
life-saving measures, however, and under paragraph (2) (a), distress is only excluded if the 
situation of distress is due, either alone or in combination with other factors, to the conduct of 
the State invoking it. This is the same formula as that adopted in respect of article 23 (2) (a)?97 

(10) Distress can only preclude wrongfulness where the interests sought to be protected 
(e.g.. the lives of passengers or crew) clearly outweigh the other interests at stake in the 
circumstances. If the conduct sought to be excused endangers more lives than it may save or 
is otherwise likely to create a greater peril it will not be covered by the plea of distress. For 
instance, a military aircraft carrying explosives might cause a disaster by making an emer- 
gency landing, or a nuclear submarine with a serious breakdown might cause radioactive 
contamination to a port in which it sought refuge. Paragraph 2 (b) stipulates that distress 
does not apply if the act in question is likely to create a comparable or greater peril. This 
is consistent with paragraph 1, which in asking whether the agent had “no other reasonable 
way” to save life establishes an objective test. The words “comparable or greater peril” 
must be assessed in the context of the overall purpose of saving lives. 

396 See Cushin andLevis v. R, [1935] Ex.C.R. 103 (even if a vessel enters a port in distress, it is not 
exempted from the requirement to report on its voyage). See also The “Rebecca” (United States of 
America-Mexico General Claims Commission) A.J.I.L. vol. 23 (1929), 860 (vessel entered port in 
distress; merchandise seized for customs offence: held, entry reasonably necessary in the 
circumstances and not a mere matter of convenience; seizure therefore unlawful); “The May” v. R 
[1931] S.C.R. 374; The Ship “Queen City” v. R [1931] S.C.R. 387; R v. Flahaut [1935] 2 D.L.R. 685 
(test of “real and irresistible distress” applied). 

397 See commentary to article 23, para. (9). 
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ARTICLE 25 
Necessity 

1. Necessity may not be invoked by a State as a ground for preclud- 
ing the wrongfulness of an act not in conformity with an international 
obligation of that State unless the act: 

(a) 
interest against a grave and imminent peril; and 

is the only means for the State to safeguard an essential 

(b) does not seriously impair an essential interest of the State 
or States towards which the obligation exists, or of the interna- 
tional community as a whole. 

2. 
for precluding wrongfulness if: 

In any case, necessity may not be invoked by a State as a ground 

(a) 
sibility of invoking necessity; or 

the international obligation in question excludes the pos- 

(b) the State has contributed to the situation of necessity. 

Commentary 

(1) The term “necessity” (“&at de necessit6”) is used to denote those exceptional cases 
where the only way a State can safeguard an essential interest threatened by a grave and 
imminent peril is, for the time being, not to perform some other international obligation of 
lesser weight or urgency. Under conditions narrowly defined in article 25, such a plea is 
recognised as a circumstance precluding wrongfulness. 

(2) The plea of necessity is exceptional in a number of respects. Unlike consent (article 
20), self-defence (article 21) or countermeasures (article 22), it is not dependent on the prior 
conduct of the injured State. Unlike force majeure (article 23), it does not involve conduct 
which is involuntary or coerced. Unlike distress (article 24), necessity consists not in danger 
to the lives of individuals in the charge of a State official but in a grave danger either to 
the essential interests of the State or of the international community as a whole. It arises 
where there is an irreconcilable conflict, between an essential interest on the one hand and 
an obligation of the State invoking necessity on the other. These special features mean that 
necessity will only rarely be available to excuse non-performance of an obligation and that 
it is subject to strict limitations to safeguard against possible abuse.398 

398 Perhaps the classic case of such an abuse was the occupation of Luxembourg and Belgium by Germany 
in 1914, which Germany sought to justify on the ground of the necessity. See, in particular, the note 
presented on 2 August 1914 by the German Minister in Brussels to the Belgian Minister for Foreign 
Affairs, in J.B. Scott (ed.), Diplomatic Documents Relating to the Outbreak of the European War (New 
York, Oxford University Press, 1916), Part I, pp. 749-750, and the speech in the Reichstag by the 
German Chancellor, von Bethmann-Hollweg, on 4 August 1914, containing the well-known words 
“wir sind jetzt in der Notwehr, und Not kennt kein Gebot!” (“we are in a state of self-defence and 
necessity knows no law”). Jahrbuch des Valkerrechts, vol. III (1916). p. 728. 
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(3) There is substantial authority in support of the existence of necessity as a circumstance 
precluding wrongfulness. It has been invoked by States and has been dealt with by a number 
of international tribunals. In these cases the plea of necessity has been accepted in principle, 
or at least not rejected. 

(4) In an Anglo-Portuguese dispute of 1832, the Portuguese Government argued that the 
pressing necessity of providing for the subsistence of certain contingents of troops engaged 
in quelling internal disturbances, had justified its appropriation of property owned by British 
subjects, notwithstanding a treaty stipulation. The British Government was advised that. . . 

“the Treaties between this Country and Portugal are [not] of so stubborn and 
unbending a nature, as to be incapable of modification under any circumstances 
whatever, or that their stipulations ought to be so strictly adhered to, as to 
deprive the Government of Portugal of the right of using those means, which 
may be absolutely and indispensably necessary to the safety, and even to the 
very existence of the State. The extent of the necessity, which will justify such 
an appropriation of the Property of British Subjects, must depend upon the 
circumstances of the particular case, but it must be imminent and urgent.”399 

(5) The “Caroline” incident of 1837, though frequently referred to as an instance of 
self-defence, really involved the plea of necessity at a time when the law concerning the 
use of force had a quite different basis than it now has. In that case, British armed forces 
entered United States territory and attacked and destroyed a vessel owned by American 
citizens which was carrying recruits and military and other material to Canadian insurgents. 
In response to the American protests, the British Minister in Washington, Fox, referred to 
the “necessity of self-defence and self-preservation”; the same point was made by counsel 
consulted by the British Government, who stated that “the conduct of the British Authorities” 
was justified because it was “absolutely necessary as a measure of precaution”.“O0 Secretary 
of State Webster replied to Minister Fox that “nothing less than a clear and absolute necessity 
can afford ground of justification” for the commission “of hostile acts within the territory 
of a Power at Peace”, and observed that the British Government must prove that the action 
of its forces had really been caused by “a necessity of self-defence, instant, overwhelming, 
leaving no choice of means, and no moment for deliberation”.401 In his message to Congress 
of 7 December 1841, President Tyler reiterated that: 

“This Government can never concede to any foreign Government the power, 
except in a case of the most urgent and extreme necessity, of invading its 
territory, either to arrest the persons or destroy the property of those who may 
have violated the municipal laws of such foreign Government. . .’’4M 

The incident was not closed until 1842, with an exchange of letters in which the two Govern- 
ments agreed that “a strong overpowering necessity may arise when this great principle may 
and must be suspended”. “It must be so”, added Lord Ashburton, the British Government’s 

399 A. D. McNair (ed.), International Law Opinions (Cambridge, University Press, 1956), vol. II, p. 232. 
400 See respectively W.R. Manning (ed.), Diplomatic Correspondence of the United States: Canadian 

Relations 17841860 (Washington, Camegie Endowment for International Peace, 1943), vol. 111, p. 422; 
A.D. McNair (ed.), International Law Opinions (Cambridge, University Press, 1956), vol. II, p. 22. 

401 British and Foreign State Papers, vol. 29, p. 1129. 
402 British and Foreign State Papers, vol. 30, p. 194. 
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ad hoc envoy to Washington, “for the shortest possible period during the continuance of an 
admitted overruling necessity, and strictly confined within the narrowest limits imposed by 
that necessity.”403 

(6) In the “Russian Fur Seals” controversy of 1893, the “essential interest” to be safe- 
guarded against a “grave and imminent peril” was the natural environment in an area not 
subject to the jurisdiction of any State or to any international regulation. Facing the danger 
of extermination of a fur seal population by unrestricted hunting, the Russian Government 
issued a decree prohibiting sealing in an area of the high seas. In a letter to the British Am- 
bassador dated 12/24 February 1893, the Russian Minister for Foreign Affairs explained 
that the action had been taken because of the “absolute necessity of immediate provisional 
measures” in view of the imminence of the hunting season. He “emphasize[d] the essen- 
tially precautionary character of the above-mentioned measures, which were taken under 
the pressure of exceptional c i rc~mstances”~~ and declared his willingness to conclude an 
agreement with the British Government with a view to a longer-term settlement of the 
question of sealing in the area. 

(7) In the Russian Indemnity case, the Ottoman Government, to justify its delay in paying 
its debt to the Russian Government, invoked among other reasons the fact that it had been in 
an extremely difficult financial situation, which it described as ‘yorce majeure” but which 
was more like a state of necessity. The arbitral tribunal accepted the plea in principle: 

“The exception of force majeure, invoked in the first place, is arguable in 
international public law, as well as in private law; international law must adapt 
itself to political exigencies. The Imperial Russian Government expressly 
admits . . . that the obligation for a State to execute treaties may be weakened ‘if 
the very existence of the State is endangered, if observation of the international 
duty is. . . self-destructive’.”405 

It considered, however, that: 

“It would be a manifest exaggeration to admit that the payment (or the contract- 
ing of aloan for the payment) of the relatively small sum of 6 million francs due 
to the Russian claimants would have imperilled the existence of the Ottoman 
Empire or seriously endangered its internal or external situation. . .”406 

In its view, compliance with an international obligation must be “self-destructive” for the 
wrongfulness of the conduct not in conformity with the obligation to be precl~ded.4~~ 

(8) In Sociite‘ Commerciale de Belgique>Oa the Greek Government owed money to a 
Belgian company under two arbitral awards. Belgium applied to the Permanent Court of 

403 Ibid., p. 195. See Secretaty of State Webster’s reply: ibid., p. 201. 
404 British and Foreign State Papers, vol. 86, p. 220; Secretariat Survey, para. 155. 
405 R.I.A.A., vol. XI, p. 431 (1912), at p. 443; Secretariat Survey, para. 394. 
406 Ibid. 
407 A case in which the parties to the dispute agreed that very serious financial difficulties could justify a 

different mode of discharging the obligation other than that originally provided for arose in connection 
with the enforcement of the arbitral award in Forests ofcentral Rhodope, R.I.A.A., vol. III, p. 1405 
(1933): see League of Nations, Oficial Journal, 15th year, No. 11 (Part I) (November 1934), p. 1432. 

408 SociLtL Commerciale de Belgique, 1939, P.C.I.J., Series A/B, No. 78, p. 160. 
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International Justice for a declaration that the Greek Government, in refusing to carry out 
the awards, was in breach of its international obligations. The Greek Government pleaded 
the country’s serious budgetary and monetary ~ituation.~” The Court noted that it was not 
within its mandate to declare whether the Greek Government was justified in not executing 
the arbitral awards. However, the Court implicitly accepted the basic principle, on which 
the two parties were in agreement.41° 

(9) In March 1967 the Liberian oil tanker Torrey Canyon went aground on submerged 
rocks off the coast of Cornwall outside British territorial waters, spilling large amounts 
of oil which threatened the English coastline. After various remedial attempts had failed, 
the British Government decided to bomb the ship to bum the remaining oil. This op- 
eration was carried out successfully. The British Government did not advance any legal 
justification for its conduct, but stressed the existence of a situation of extreme dan- 
ger and claimed that the decision to bomb the ship had been taken only after all other 
means had failed.’”’ No international protest resulted. A convention was subsequently con- 
cluded to cover future cases where intervention might prove necessary to avert serious oil 
po1lution.4l2 

(10) In the Rainbow Warrior arbitration, the Arbitral Tribunal expressed doubt as to the 
existence of the excuse of necessity. It noted that the Commission’s draft article “allegedly 
authorizes a State to take unlawful action invoking a state of necessity” and described the 
Commission’s proposal as 

(11) By contrast, in the Gab?ilovo-Nagymros Project the International Court 
carefully considered an argument based on the Commission’s draft article (now article 25), 
expressly accepting the principle while at the same time rejecting its invocation in the 
circumstances of that case. As to the principle itself, the International Court noted that the 
parties had both relied on the Commission’s draft article as an appropriate formulation, and 
continued: 

“The Court considers . . . that the state of necessity is a ground recognized by 
customary international law for precluding the wrongfulness of an act not in 

409 F!C.I.J., Series C, No. 87, pp. 141, 190; Secretariat Survey, para. 278. See generally for the Greek 
arguments relative to the state of necessity, ibid., paras. 276-287. 

410 SociLtL Commerciale de Belgique, 1939, P.C.I.J., Series A/B, No. 78, p. 160; Secretariat Survey, para. 
288. See also the Serbian Loans case, where the positions of the parties and the Court on the point were 
very similar: Serbian Loans, 1929, F!C.LJ., Series A, No. 20; Secretariat Survey, paras. 263-268; 
French Company of Venezuela Railroads, R.I.A.A., vol. X, p. 285 (1902), at p. 353; Secretariat Survey, 
paras. 385-386. In his separate opinion in the Oscar Chinn case, Judge Anzilotti accepted the principle 
that “necessity may excuse the non-observance of international obligations” but denied its applicability 
onthefacts: OscarChinn, 1934, P.C.I.J., SeriesA5, No. 63,p. 65,atpp. 112-114. 

411 The “Torrey Canyon”, Cmnd. 3246 (London, Her Majesty’s Stationery Office, 1967). 
412 International Convention Relating to Intervention on the High Seas in Cases of Oil Pollution 

Casualties, 29 November 1969, U.N.T.S., vol. 970, p. 211. 
413 Rainbow Warrior (New ZealandFrance), R.I.A.A., vol. XX, p. 217 (1990), at p. 254. In Libyan Arab 

Foreign Investment Company v. Republic ofBurundi, (1994) I.L.R., vol. 96 p. 279, at p. 319, the 
tribunal declined to comment on the appropriateness of codifying the doctrine of necessity, noting that 
the measures taken by Burundi did not appear to have been the only means of safeguarding an essential 
interest against a grave and imminent peril. 

414 Gabtikovo-Nagymaros Project (Hungary/Slovakia), I.C. J. Reports 1997, p. 7. 
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conformity with an international obligation. It observes moreover that such 
ground for precluding wrongfulness can only be accepted on an exceptional 
basis, The International Law Commission was of the same opinion when it 
explained that it had opted for a negative form of words. . . Thus, according 
to the Commission, the state of necessity can only be invoked under certain 
strictly defined conditions which must be cumulatively satisfied; and the State 
concerned is not the sole judge of whether those conditions have been met. In 
the present case, the following basic conditions.. . are relevant: it must have 
been occasioned by an ‘essential interest’ of the State which is the author of 
the act conflicting with one of its international obligations; that interest must 
have been threatened by a ‘grave and imminent peril’; the act being challenged 
must have been the ‘only means’ of safeguarding that interest; that act must 
not have ‘seriously impair[ed] an essential interest’ of the State towards which 
the obligation existed; and the State which is the author of that act must not 
have ‘contributed to the occurrence of the state of necessity’. Those conditions 
reflect customary international 

(12) The plea of necessity was apparently in issue in the Fisheries Jurisdiction case!16 
Regulatory measures taken to conserve straddling stocks had been taken by the Northwest 
Atlantic Fisheries Organization but had, in Canada’s opinion, proved ineffective for various 
reasons. By the Coastal Fisheries Protection Act 1994, Canada declared that the straddling 
stocks of the Grand Banks were “threatened with extinction”, and asserted that the purpose 
of the Act and regulations was “to enable Canada to take urgent action necessary to prevent 
further destruction of those stocks and to permit their rebuilding”. Canadian officials sub- 
sequently boarded and seized a Spanish fishing ship, the Estai, on the high seas, leading to 
a conflict with the European Union and with Spain. The Spanish Government denied that 
the arrest could be justified by concerns as to conservation “since it violates the established 
provisions of the NAFO Convention to which Canada is a party”.417 Canada disagreed, 
asserting that “the arrest of the Estai was necessary in order to put a stop to the overfishing 
of Greenland halibut by Spanish fishermen”.418 The Court held that it had no jurisdiction 
over the case?19 

(13) The existence and limits of a plea of necessity have given rise to a long-standing 
controversy among writers. It was for the most part explicitly accepted by the early writers, 

415 Ibid., at pp. 40-41, paras. 51-52. 
416 Fisheries Jurisdiction (Spain v. Canada), I.C.J. Reports I998, p. 431. 
417 As cited in the Court’s judgment: I.C.J. Reporfs 1998, p. 431, at p. 443, para. 20. For the E.U. protest of 

10 March 1995, asserting that the arrest “cannot be justified by any means” see Mhoire  Du Royaume 
d’Espagne (September 1995). para. 15. 

418 I.C.J. Reports 1998, p. 431, at p. 443, para. 20. See further the Canadian Counter-Memorial (February 
1996), paras. 17-45. 

419 By an Agreed Minute between the EU and Canada, Canada undertook to repeal the regulations 
applying the 1994 Act to Spanish and Portuguese vessels in the NAFO area and to release the Esrai. 
The parties expressly maintained their respective positions “on the conformity of the amendment of 
25 May 1994 to Canada’s Coastal Fisheries Protection Act, and subsequent regulations, with 
customary international law and the NAFO Convention” and reserved “their ability to preserve and 
defend their rights in conformity with international law”. See Canada-European Community, Agreed 
Minute on the Conservation and Management of Fish Stocks, Brussels, 20 April 1995, I.L.M., vol. 34 
(1995), p. 1260. See also the Agreement relating to the Conservation and Management of Straddling 
Fish Stocks and Highly Migratory Fish Stocks, 8 September 1995, A/CONF.164/37. 
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subject to strict conditions!20 In the nineteenth century, abuses of necessity associated with 
the idea of “fundamental rights of States” led to a reaction against the doctrine. During 
the twentieth century, the number of writers opposed to the concept of state of necessity in 
international law increased, but the balance of doctrine has continued to favour the existence 
of the 

(14) On balance, State practice and judicial decisions support the view that necessity may 
constitute a circumstance precluding wrongfulness under certain very limited conditions, 
and this view is embodied in article 25. The cases show that necessity has been invoked 
to preclude the wrongfulness of acts contrary to a broad range of obligations, whether 
customary or conventional in It has been invoked to protect a wide variety of 
interests, including safeguarding the environment, preserving the very existence of the State 
and its people in time of public emergency, or ensuring the safety of a civilian population. 
But stringent conditions are imposed before any such plea is allowed. This is reflected 
in article 25. In particular, to emphasise the exceptional nature of necessity and concerns 
about its possible abuse, article 25 is cast in negative language (“Necessity may not be 
invoked. . . ~nless”).”~ In this respect it mirrors the language of article 62 of the Vienna 
Convention on the Law of Treaties dealing with fundamental change of circumstances. It 
also mirrors that language in establishing, in paragraph (l), two conditions without which 
necessity may not be invoked and excluding, in paragraph (2), two situations entirely from 
the scope of the excuse of ne~essi ty .4~~ 

(15) The first condition, set out in paragraph (1) (a), is that necessity may only be invoked 
to safeguard an essential interest from a grave and imminent peril. The extent to which a 
given interest is “essential” depends on all the circumstances, and cannot be prejudged. 
It extends to particular interests of the State and its people, as well as of the international 
community as a whole. Whatever the interest may be, however, it is only when it is threatened 
by a grave and imminent peril that this condition is satisfied. The peril has to  be objectively 
established and not merely apprehended as possible. In addition to being grave, the peril 
has to be imminent in the sense of proximate. However, as the Court said in the Gab8bvo- 
Nagyrnaros Project case: 

420 See B. Ayala, De jure et oficiis bellrcis et disciplina militari, libri tres (1582, repr. Washington, 
Carnegie Institution, 1912), vol. 11, p. 135; A. Gentili, De iure belli, libri fres (1612, repr. Oxford, 
Clarendon Press, 1933), vol. 11, p. 351; H. Grotius, De jure belli acpacis, Iibri tres (1646, repr. Oxford, 
Clarendon Press, 1925), vol. 11, p. 193; S. Pufendorf, De jure naturae et gentium, Zibri ocfo (1688, repr. 
Oxford, Clarendon Press, 1934), vol. II, pp. 295-296; C. Wolff, Jus gentium methodo scienrijca 
pertractarum (1764, repr. Oxford, Clarendon Press, 1934), vol. II, pp. 173-174; E. de Vattel, Le drort 
des gens ouprincipes de la loi naturelle (1758, repr. Washington, Carnegie Institution, 1916). vol. 111, 
p. 149. 

P.A. Pillitu, Lo stat0 di necessita nel diritto intemazionale (Perugia, Universita di PerugiaEditrici 
Licosa, 1981); J. Barboza, “Necessity (Revisited) in International Law”, in J. Makarczyk (ed.), Essays 
in Honour of Judge Mafred Lachs (The Hague, Martinus Nijhoff, 1984), p. 27; R. Boed, “State of 
Necessity as a Justification for Internationally Wrongful Conduct”, Yale Human Rights & Development 
Law Journal, vol. 3 (2000), p. 1. 

421 For a review of the earlier doctrine, see Yearbook. . ,1980, vol. 11, Part One, pp. 47-49; and see also 

422 Generally on the irrelevance of the source of the obligation breached, see article 12 and commentary. 
423 This negatlve formulation was referred to by the Court in GabEibvo-Nagymaros Project, I.C.J. 

424 A further exclusion, common to all the circumstances precluding wrongfulness, concerns peremptory 
Reports 1997, p. 7, at p. 40, para 51. 

norms: see article 26 and commentary. 
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‘That does not exclude. . . that a ‘peril’ appearing in the long term might be 
held to be ’imminent’ as soon as it is established, at the relevant point in time, 
that the realization of that peril, however far off it might be, is not thereby any 
less certain and ine~itable.”~’~ 

Moreover the course of action taken must be the “only way” available to safeguard that 
interest. The plea is excluded if there are other (otherwise lawful) means available, even if 
they may be more costly or less convenient. Thus in the GabZibvo-Nagymaros Project case, 
the Court was not convinced that the unilateral suspension and abandonment of the Project 
was the only course open in the circumstances, having regard in particular to the amount 
of work already done and the money expended on it, and the possibility of remedying 
any problems by other The word “way” in paragraph (1) (a) is not limited to 
unilateral action but may also comprise other forms of conduct available through cooperative 
action with other States or through international organizations (for example, conservation 
measures for a fishery taken through the competent regional fisheries agency). Moreover the 
requirement of necessity is inherent in the plea: any conduct going beyond what is strictly 
necessary for the purpose will not be covered. 

(16) It is not sufficient for the purposes of paragraph (1) (a) that the peril is merely 
apprehended or contingent. It is true that in questions relating, for example, to conservation 
and the environment or to the safety of large structures, there will often be issues of scientific 
uncertainty and different views may be taken by informed experts on whether there is a peril, 
how grave or imminent it is and whether the means proposed are the only ones available in 
the circumstances. By definition, in cases of necessity the peril will not yet have occurred. 
In the GabZkovo-Nagymaros Project case the Court noted that the invoking State could not 
be the sole judge of the nece~si ty ,“~~ but a measure of uncertainty about the future does not 
necessarily disqualify a State from invoking necessity, if the peril is clearly established on 
the basis of the evidence reasonably available at the time. 

(17) The second condition for invoking necessity, set out in paragraph ( I )  (b), is that 
the conduct in question must not seriously impair an essential interest of the other State 
or States concerned, or of the international community as a whole.428 In other words, the 
interest relied on must outweigh all other considerations, not merely from the point of view 
of the acting State but on a reasonable assessment of the competing interests, whether these 
are individual or collective?29 

(18) As a matter of terminology, it is sufficient to use the phrase “international community 
as a whole” rather than “international community of States as a whole”, which is used in the 
specific context of article 53 of the Vienna Convention on the Law of Treaties. The insertion 
of the words “of States” in article 53 of the Vienna Convention was intended to stress the 
paramountcy that States have over the making of international law, including especially 
the establishment of norms of a peremptory character. On the other hand the International 
Court used the phrase “international community as a whole” in the Barcelona Traction 

425 Z.C.J. Reports 1997, p. 7, at p. 42, para 54. 
427 Ibid., at p. 40, para 51. 
429 In the Gabsilovo-Nagymaros Project case the Court aftirmed the need to take into account any 

countervailing interest of the other State concerned I.C.J. Reports 1997, p. 7, at p. 46, para. 58. 

426 Ibid., at pp. 42-43, para 55. 
428 See para. (18) of the commentary, below. 
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case:3o and it is frequently used in treaties and other international instruments in the same 
sense as in article 25 (1) (b)?31 

(19) Over and above the conditions in article 25 (l), article 25 (2) lays down two general 
limits to any invocation of necessity. This is made clear by the use of the words “in any case”. 
Paragraph (2) (a) concerns cases where the international obligation in question explicitly or 
implicitly excludes reliance on necessity. Thus certain humanitarian conventions applicable 
to armed conflict expressly exclude reliance on military necessity. Others while not explicitly 
excluding necessity are intended to apply in abnormal situations of peril for the responsible 
State and plainly engage its essential interests. In such a case the non-availability of the 
plea of necessity emerges clearly from the object and the purpose of the rule. 

(20) According toparagraph (2) (b), necessity may not be relied on if the responsible State 
has contributed to the situation of necessity. Thus in the GabZibvo-Nagymaros Project case, 
the Court considered that because Hungary had “helped, by act or omission to bring” about 
the situation of alleged necessity, it could not now rely on that situation as a circumstance 
precluding ~rongfulness .4~~ For a plea of necessity to be precluded under paragraph (2) 
(b), the contribution to the situation of necessity must be sufficiently substantial and not 
merely incidental or peripheral. Paragraph (2) (b) is phrased in more categorical terms than 
articles 23 (2) (a) and 24 (2) (a), because necessity needs to be more narrowly confined. 

(21) As embodied in article 25, the plea of necessity is not intended to cover conduct 
which is in principle regulated by the primary obligations. This has a particular importance 
in relation to the rules relating to the use of force in international relations and to the question 
of “military necessity”. It is true that in a few cases, the plea of necessity has been invoked 
to excuse military action abroad, in particular in the context of claims to humanitarian 
inter~ention.4~~ The question whether measures of forcible humanitarian intervention, not 
sanctioned pursuant to Chapters VII or VIII of the Charter of the United Nations, may be 
lawful under modem international law is not covered by article 25.434 The same thing is true 

430 Barcelona Traction, Light and Power Company, Limited, Second Phase, I.C.J. Reports 1970, p. 3, at 
p. 32, para 33. 

431 See, e.g., Convention on the Prevention and Punishment of Crimes against Internationally Protected 
Persons, including Diplomatic Agents, 14 December 1973, U.N.ZS., vol. 1035, p. 167, preambular 
para. 3; International Convention against the Taking of Hostages, 17 December 1979, U.N.T.S., vol. 
1316, p. 205, preambular para. 4; Convention for the Suppression of Unlawful Acts against the Safety 
of Maritime Navigation, Rome, 10 March 1988, I.M.O. Document SUA/CON/WRev.l; I.L.M., vol. 27 
(1988), p. 665, preambular para. 5; Convention on the Safety of United Nations and Associated 
Personnel, 9 December 1994, A/RES/49/59, preambular para. 3; International Convention for the 
Suppression of Terrorist Bombings, 15 December 1997, A/RES/52/164, preambular para. 10; Rome 
Statute of the International Criminal Court, 17 July 1998, A/CONF.183/9, preambular para. 9; 
International Convention for the Suppression of the Financing of Terrorism, 9 December 1999 
A/RES/54/109, opened for signature 10 January 2000, preambularpara. 9. 

432 Gabc?ilovo-Nagymaros Project, I.C.J. Reports 1997, p. 7, at p. 46, para. 57. 
433 E.g., in 1960 Belgium invoked necessity to justify its military intervention in the Congo. The matter 

was discussed in the Security Council but not in terms of the plea of necessity as such. See S.C.O.R., 
Fifreenrh Year, 873* mtg., 13/14 July 1960, paras. 144, 182, 192; 877” mtg., 20121 July 1960, paras. 
31ff, 142; 878“ mtg., 21 July 1960, paras. 23.65; 879“ mtg., 21/22 July 1960, paras. SOff, 118,151. 
For the “Caroline” incident, see above, para. (5). 

precluding wrongfulness of conduct in breach of a peremptory norm. 
434 See also article 26 and commentary for the general exclusion of from the scope of circumstances 
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of the doctrine of “military necessity” which is, in the first place, the underlying criterion 
for a series of substantive rules of the law of war and neutrality, as well as being included in 
terms in a number of treaty provisions in the field of international humanitarian In 
both respects, while considerations akin to those underlying article 25 may have a role, they 
are taken into account in the context of the formulation and interpretation of the primary 
0bligations.4~~ 

435 See e.g. art. 23 (g) of the Hague Regulations respecting the Laws and Customs of War on Land 
(annexed to Convention I1 of 1899 and Convention IV of 1907). which prohibits the destruction of 
enemy property “unless such destruction or seizure be imperatively demanded by the necessities of 
war”: J.B. Scott (ed.), The Proceedings of the Hague Peace Conferences: The Conference of 1907 (New 
York, Oxford University Press, 1920) vol. I, p. 623. Similarly, art. 54 ( 5 )  of the Protocol Additional to 
the Geneva Conventions of 12 August 1949, and Relating to the Protection of Victims of International 
Armed Conflicts (Protocol I), 8 June 1977, U.N.T.S., vol. 1125, p. 3, appears to permit attacks on objects 
indispensable to the survival of the civilian population if “imperative military necessity” so requires. 

436 See e.g., M. Huber, “Die kriegsrechtlichen Vertrage und die Kriegsraison”, Zeitschriftfiir Volkerrecht, 
vol. VII (1913). p. 351; D. Anzilotti, Corso di diritto internazionale (Rome, Athenaeum, 1915), 
vol. 111, p. 207; C. de Visscher, “Les lois de la guerre et la thCorie de la nCcessitP, R.G.D.12, 
vol. XXIV (1917), p. 74; N.C.H. Dunbar, “Military necessity in war crimes trials”, B.LLL., vol. 29 
(1952.1, p. 442; C. Greenwood, “Historical Development and Legal Basis”, in D. Fleck (ed.), The 
Handbook of Humanitarian Law in Armed Conflicts (Oxford, Oxford University Press, 1995). p. 1, at 
pp. 30-33; Y. Dinstein, “Military Necessity”, in R. Bemhardt (ed.) Encyclopedia of Public 
International Law (Amsterdam, North Holland, 1997), vol. 3, pp. 395-397. 
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ARTICLE 26 
Compliance with peremptory n o r m  

Nothing in this Chapter precludes the wrongfulness of any act of a 
State which is not in conformity with an obligation arising under a 
peremptory norm of general international law. 

Commentary 

(1) In accordance with article 53 of the Vienna Convention on the Law of Treaties, a 
treaty which conflicts with a peremptory norm of general international law is void. Under 
article 64, an earlier treaty which conflicts with a new peremptory norm becomes void and 
tem1inates.4~~ The question is what implications these provisions may have for the matters 
dealt with in Chapter V. 

(2) Fitzmaurice as Special Rapporteur on the Law of Treaties treated this question on the 
basis of an implied condition of “continued compatibility with international law”, noting 
that: 

“A treaty obligation the observance of which is incompatible with a new rule 
or prohibition of international law in the nature of jus  cogens will justify (and 
require) non-observance of any treaty obligation involving such incompatibil- 
ity. . , The same principle is applicable where circumstances arise subsequent 
to the conclusion of a treaty, bringing into play an existing rule of intema- 
tional law which was not relevant to the situation as it existed at the time of 
the conclusion of the treaty.”438 

The Commission did not however propose any specific articles on this question, apart from 
articles 53 and 64 themselves. 

(3) Where there is an apparent conflict between primary obligations, one of which arises 
for a State directly under a peremptory norm of general international law, it is evident that 
such an obligation must prevail. The processes of interpretation and application should re- 
solve such questions without any need to resort to the secondary rules of State responsibility. 
In theory one might envisage a conflict arising on a subsequent occasion between a treaty 
obligation, apparently lawful on its face and innocent in its purpose, and a peremptory norm. 
If such a case were to arise it would be too much to invalidate the treaty as a whole merely be- 
cause its application in the given case was not foreseen. But in practice such situations seem 
not to have occurred.439 Even if they were to arise, peremptory norms of general international 
law generate strong interpretative principles which will resolve all or most apparent conflicts. 

437 Vienna Convention on the Law of Treaties, 23 May 1969, U.N.ZS., vol. 1155, p. 331. See also art. 44 
(5). which provides that in cases falling under art. 53, no separation of the provisions of the treaty is 
permitted. 

438 Fitzmaurice, “Fourth Report on the Law of Treaties”, Yearbook. . ,1959, vol. 11, p. 37, at p. 46. See also 
S .  Rosenne, Breach of Treaty (Cambridge, Grotius, 1985), p. 63. 

439 For a possible analogy see the remarks of Judge ad hoc Lauterpacht in Application of the Convention 
on the Prevention and Punishment of the Crime of Genocide, Provisional Measures, Order of 13 
September 1993, I.C.J. Reports 1993, p. 325, at pp. 439-441. The Court did not address these issues in 
its Order. 
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(4) It is however desirable to make it clear that the circumstances precluding wrongful- 
ness in Chapter V of Part One do not authorize or excuse any derogation from a peremptory 
norm of general international law. For example, a State taking countermeasures may not 
derogate from such a norm: for example, a genocide cannot justify a counter-genocide.”O 
The plea of necessity likewise cannot excuse the breach of a peremptory norm. It would be 
possible to incorporate this principle expressly in each of the articles of Chapter V, but it 
is both more economical and more in keeping with the overriding character of this class of 
norms to deal with the basic principle separately. Hence article 26 provides that nothing in 
Chapter V can preclude the wrongfulness of any act of a State which is not in conformity 
with an obligation arising under a peremptory norm of general international law.“l 

(5) The criteria for identifying peremptory norms of general international law are strin- 
gent. Article 53 of the Vienna Convention requires not merely that the norm in question 
should meet all the criteria for recognition as a norm of general international law, binding 
as such, but further that it should be recognised as having a peremptory character by the 
international community of States as a whole. So far, relatively few peremptory norms have 
been recognised as such. But various tribunals, national and international, have affirmed 
the idea of peremptory norms in contexts not limited to the validity of treaties.“2 Those 
peremptory norms that are clearly accepted and recognised include the prohibitions of ag- 
gression, genocide, slavery, racial discrimination, crimes against humanity and torture, and 
the right to self-dete~mination.”~ 

(6) In accordance with article 26, circumstances precluding wrongfulness cannot justify 
or excuse a breach of a State’s obligations under a peremptory rule of general international 
law. Article 26 does not address the prior issue whether there has been such a breach in any 
given case. This has particular relevance to certain articles in Chapter V. One State cannot 
dispense another from the obligation to comply with a peremptory norm, e.g. in relation to 
genocide or torture, whether by treaty or But in applying some peremptory 
norms the consent of a particular State may be relevant. For example, a State may validly 
consent to a foreign military presence on its territory for a lawful purpose. Determining 
in which circumstances consent has been validly given is again a matter for other rules of 
international law and not for the secondary rules of State re~ponsibility.”~ 

440 As the International Court noted in its decision on counterclaims in the case concerning the Application 
of the Convention on the Prevention and Punishment of the Crime of Genocide, “in no case could one 
breach of the Convention serve as an excuse for another”: Application of the Convention on the 
Prevention and Punishment of the Crime of Genocide, Counter-Claims, I.C.J. Reports 1997, p, 243, at 
p. 258, para 35. 

Chapter 11. See article 50 and commentary, paras. (9)-(10). 

IT-95-17/1-T, Prosecutor v. Anto Furundzija, judgment of 10 December 1998; I.L.M., vol. 38 (1999). 
p. 317, and of the English House of Lords in R v. Bow Street Metropolitan Stipendiary Magistrate, ex 
parte Pinochet Ugarte (No. 3) [1999] 2 All ER 97, esp. at pp. 108-109, and 114-115 (Lord 
Browne-Wilkinson). Cf. Legality of the Threat or Use ofNuclear Weapons, I.C.J. Reports 1996, p. 226, 
at p. 257, para 79. 

441 For convenience this limitation is spelt out again in the context of countermeasures in Part Three, 

442 See, e.g. the decisions of the International Criminal Tribunal for the former Yugoslavia in Case 

443 Cf: East Timor (Portugal v. Australia), I.C.J. Reports 1995, p. 90, at p. 102, para. 29. 
444 See commentary to article 45, para. (4). 445 See commentary to article 20, paras. (4)-(7). 

ARTICLE 27 
Consequences of invoking a circumstance precluding wrongfulness 

The invocation of a circumstance precluding wrongfulness in accor- 
dance with this Chapter is without prejudice to: 

(a) 
that the circumstance precluding wrongfulness no longer exists; 

compliance with the obligation in question, if and to the extent 

(b) 
act in question. 

the question of compensation for any material loss caused by the 

Commentary 

(1) Article 27 is a without prejudice clause dealing with certain incidents or consequences 
of invoking circumstances precluding wrongfulness under Chapter V. It deals with two 
issues. First, it makes it clear that circumstances precluding wrongfulness do not as such 
affect the underlying obligation, so that if the circumstance no longer exists the obligation 
regains full force and effect. Second, it refers to the possibility of compensation in certain 
cases. Article 27 is framed as a without prejudice clause, because, as to the first point, it 
may be that the effect of the facts which disclose a circumstance precluding wrongfulness 
may also give rise to the termination of the obligation, and as to the second point, because 
it is not possible to specify in general terms when compensation is payable. 

(2) Paragraph (a) of article 21 addresses the question of what happens when a condition 
preventing compliance with an obligation no longer exists or gradually ceases to operate. It 
makes it clear that Chapter V has a merely preclusive effect. When and to the extent that a 
circumstance precluding wrongfulness ceases, or ceases to have its preclusive effect for any 
reason, the obligation in question (assuming it is still in force) will again have to be complied 
with, and the State whose earlier non-compliance was excused must act accordingly. The 
words “and to the extent” are intended to cover situations in which the conditions preventing 
compliance gradually lessen and allow for partial performance of the obligation. 

(3) This principle was affirmed by the Tribunal in the Rainbow Warrior arbitration,446 and 
even more clearly by the International Court in the Gabcilovo-Nagymaros Project case.447 
In considering Hungary’s argument that the wrongfulness of its conduct in discontinuing 
work on the Project was precluded by a state of necessity, the Court remarked that “[als soon 
as the state of necessity ceases to exist, the duty to comply with treaty obligations revives.”448 
It may be that the particular circumstances precluding wrongfulness are, at the same time, a 
sufficient basis for terminating the underlying obligation. Thus a breach of a treaty justifying 
countermeasures may be “material” in terms of article 60 of the 1969 Vienna Convention 
and permit termination of the treaty by the injured State. Conversely, the obligation may 
be fully reinstated or its operation fully restored in principle, but modalities for resuming 
performance may need to be settled. These are not matters which article 27 can resolve, 

446 Rainbow Warrior (New Zealand/France), R.I.A.A., vol. XX, p. 217 (1990), at pp. 251-252, para 75. 
447 Gabtkovo-Nagymaros Project (Hungary/Slovakia), I.C.J. Reports 1997, p. 7. 
448 Ibid., at p. 63, para 101; see also ibid., at p. 38, para. 47. 
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other than by providing that the invocation of circumstances precluding wrongfulness is 
without prejudice to “compliance with the obligation in question, if and to the extent that 
the circumstance precluding wrongfulness no longer exists”. Here “compliance with the 
obligation in question” includes cessation of the wrongful conduct. 

(4) Paragraph (b)  of article 27 is a reservation as to questions of possible Compensation 
for damage in cases covered by Chapter V. Although article 27 (b) uses the term “com- 
pensation”, it is not concerned with compensation within the framework of reparation for 
wrongful conduct, which is the subject of article 34. Rather it is concerned with the question 
whether a State relying on a circumstance precluding wrongfulness should nonetheless be 
expected to make good any material loss suffered by any State directly affected. The ref- 
erence to “material loss” is narrower than the concept of damage elsewhere in the articles: 
article 27 concerns only the adjustment of losses that may occur when a party relies on a 
circumstance covered by Chapter V. 

(5) Paragraph (b) is a proper condition, in certain cases, for allowing a State to rely on 
a circumstance precluding wrongfulness. Without the possibility of such recourse the State 
whose conduct would otherwise be unlawful might seek to shift the burden of the defence 
of its own interests or concerns on to an innocent third State. This principle was accepted 
by Hungary in invoking the plea of necessity in the GabZikovo-Nagymaros Project case. 
As the Court noted, “Hungary expressly acknowledged that, in any event, such a state of 
necessity would not exempt it from its duty to compensate its partner.”449 

(6) Paragraph (b) does not attempt to specify in what circumstances compensation should 
be payable. Generally the range of possible situations covered by Chapter V is such that 
to lay down a detailed regime for compensation is not appropriate. It will be for the State 
invoking a circumstance precluding wrongfulness to agree with any affected States on the 
possibility and extent of compensation payable in a given case. 

449 Ibid., at p. 39, para. 48. A separate issue was that of accounting for accrued costs associated with the 
Project: ibid., at p. 81, paras. 152-153. 
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Part Two 
Content of the International Responsibility of a State 

(1) Whereas Part One of the articles defines the general conditions necessary for State 
responsibility to arise, Part Two deals with the legal consequences for the responsible State. 
It is true that a State may face legal consequences of conduct which is internationally 
wrongful outside the sphere of State responsibility. For example, a material breach of a 
treaty may give an injured State the right to terminate or suspend the treaty in whole or in 
~ a r t . 4 ~ ~  The focus of Part Two, however, is on the new legal relationship which arises upon 
the commission by a State of an internationally wrongful act. This constitutes the substance 
or content of the international responsibility of a State under the articles. 

(2) Within the sphere of State responsibility, the consequences which arise by virtue of 
an internationally wrongful act of a State may be specifically provided for in such terms 
as to exclude other consequences, in whole or in ~ a r t . 4 ~ ~  In the absence of any specific 
provision, however, international law attributes to the responsible State new obligations, 
and in particular the obligation to make reparation for the harmful consequences flowing 
from that act. The close link between the breach of an international obligation and its 
immediate legal consequence in the obligation of reparation was recognised in article 36 
(2) of the Statute of the Permanent Court of International Justice, which was carried over 
without change as article 36 (2) of the Statute of the International Court. In accordance 
with article 36 (2), States parties to the Statute may recognise as compulsory the Court’s 
jurisdiction, inter alia, in all legal disputes concerning. . . 

the existence of any fact which, if established, would constitute a breach 
of an international obligation; 

the nature or extent of the reparation to be made for the breach of an 
international obligation.” 

“(c) 

(d) 

Part One of the articles sets out the general legal rules applicable to the question identified 
in sub-paragraph (c), while Part Two does the same for sub-paragraph (d). 

(3) Part Two consists of three chapters. Chapter I sets out certain general principles and 
specifies more precisely the scope of Part Two. Chapter I1 focuses on the forms of repa- 
ration (restitution, compensation, satisfaction) and the relations between them. Chapter III 
deals with the special situation which arises in case of a serious breach of an obligation 
arising under a peremptory norm of general international law, and specifies certain legal 
consequences of such breaches, both for the responsible State and for other States. 

C H A P T E R  I 
G E N E R A L  P R I N C I P L E S  

i (1) Chapter I of Part Two comprises six articles, which define in general terms the 
I legal consequences of an internationally wrongful act of a State. Individual breaches of 
L 

450 Vienna Convention on the Law of Treaties, 23 May 1969, U.N.T.S., vol. 1155, p. 331, art. 60. 
451 On the Zex specialis principle in relation to State responsibility see article 55 and commentruy. 
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international law can vary across a wide spectrum from the comparatively trivial or minor 
up to cases which imperil the survival of communities and peoples, the territorial integrity 
and political independence of States and the environment of whole regions. This may be 
true whether the obligations in question are owed to one other State or to some or all States 
or to the international community as a whole. But over and above the gravity or effects 
of individual cases, the rules and institutions of State responsibility are significant for the 
maintenance of respect for international law and for the achievement of the goals which 
States advance through law-making at the international level. 

(2) Within Chapter I, article 28 is an introductory article, affirming the principle that legal 
consequences are entailed whenever there is an internationally wrongful act of that State. 
Article 29 indicates that these consequences are without prejudice to, and do not supplant, 
the continued obligation of the responsible State to perform the obligation breached. This 
point is carried further by article 30, which deals with the obligation of cessation and 
assurances or guarantees of non-repetition. Article 31 sets out the general obligation of 
reparation for injury suffered in consequence of a breach of international law by a State. 
Article 32 makes clear that the responsible State may not rely on its internal law to avoid the 
obligations of cessation and reparation arising under Part Two. Finally, article 33 specifies 
the scope of the Part, both in terms of the States to which obligations are owed and also 
in terms of certain legal consequences which, because they accrue directly to persons or 
entities other than States, are not covered by Parts Two or Three of the articles. 

ARTICLE 28 
Legal consequences of an internationally wrongful act 

The international responsibility of a State which is entailed by an inter- 
nationally wrongful act in accordance with the provisions of Part One 
involves legal consequences as set out in this Part. 

Commentary 

(1) Article 28 serves an introductory function for Part Two and is expository in character. 
It links the provisions of Part One which define when the international responsibility of a 
State arises with the provisions of Part Two which set out the legal consequences which 
responsibility for an internationally wrongful act involves. 

(2) The core legal consequences of an internationally wrongful act set out in Part Two 
are the obligations of the responsible State to cease the wrongful conduct (article 30) and 
to make full reparation for the injury caused by the internationally wrongful act (article 
31). Where the internationally wrongful act constitutes a serious breach by the State of an 
obligation arising under a peremptory norm of general international law, the breach may 
entail further consequences both for the responsible State and for other States. In particular, 
all States in such cases have obligations to cooperate to bring the breach to an end, not to 
recognize as lawful the situation created by the breach, and not to render aid or assistance 
to the responsible State in maintaining the situation so created (articles 40,41). 

(3) Article 28 does not exclude the possibility that an internationally wrongful act may 
involve legal consequences in the relations between the State responsible for that act and 
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persons or entities other than States. This follows from article 1, which covers all interna- 
tional obligations of the State and not only those owed to other States. Thus State responsi- 
bility extends, for example, to human rights violations and other breaches of international 
law where the primary beneficiary of the obligation breached is not a State. However, while 
Part One applies to all the cases in which an internationally wrongful act may be committed 
by a State, Part Two has a more limited scope. It does not apply to obligations of reparation 
to the extent that these arise towards or are invoked by a person or entity other than a State. 
In other words, the provisions of Part Two are without prejudice to any right, arising from 
the international responsibility of a State, which may accrue directly to any person or entity 
other than a State, and article 33 makes this clear. 
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ARTICLE 29 
Continued duty of pelformance 

The legal consequences of an internationally wrongful act under this 
Part do not affect the continued duty of the responsible State to perform 
the obligation breached. 

international law is even less likely to affect the underlying obligation, and indeed will never 
do so as Such. BY contrast the secondary legal relation of State responsibility arises on the 
O c c ~ r ~ ~ ~ c e  Of a breach and without any requirement of invocation by the injured State. 

(4) Article 29 does not need to deal with such contingencies. All it provides is that the 
legal consequences of an internationally wrongful act within the field of State responsibility 
do not affect any continuing duty to Comply with the obligation which has been breached. 

and to what extent that obligation subsists despite the breach is a matter not 
replated by the law of State responsibility but by the rules concerning the relevant primary 
obligation. 

Commentary 

(1) Where a State commits a breach of an international obligation, questions as to 
the restoration and future of the legal relationship thereby affected are central. Apart from 
the question of reparation, two immediate issues arise, namely, the effect of the responsible 
State's conduct on the obligation which has been breached, and cessation of the breach if it 
is continuing. The former question is dealt with by article 29, the latter by article 30. 

(2)  Article 29 states the general principle that the legal consequences of an internationally 
wrongful act do not affect the continued duty of the State to perform the obligation it has 
breached. As a result of the internationally wrongful act, a new set of legal relations is 
established between the responsible State and the State or States to whom the international 
obligation is owed. But this does not mean that the pre-existing legal relation established by 
the primary obligation disappears. Even if the responsible State complies with its obligations 
under Part W o  to cease the wrongful conduct and to make full reparation for the injury 
caused, it is not relieved thereby of the duty to perform the obligation breached. The 
continuing obligation to perform an international obligation, notwithstanding a breach, 
underlies the concept of a continuing wrongful act (see article 14) and the obligation of 
cessation (see article 30 (a)). 

(3) It is true that in some situations the ultimate effect of a breach of an obligation may 
be to put an end to the obligation itself. For example a State injured by a material breach of 
a bilateral treaty may elect to terminate the treaty>52 But as the relevant provisions of the 
Vienna Convention on the Law of Treaties make clear, the mere fact of a breach and even of 
a repudiation of a treaty does not terminate the treaty>53 It is a matter for the injured State 
to react to the breach to the extent permitted by the Vienna Convention. The injured State 
may have no interest in terminating the treaty as distinct from calling for its continued 
performance. Where a treaty is duly terminated for breach, the termination does not affect 
legal relationships which have accrued under the treaty prior to its termination, including 
the obligation to make reparation for any b r e a ~ h . 4 ~ ~  A breach of an obligation under general 

452 Vienna Convention on the Law of Treaties, 23 May 1969, U.N.W. ,  vol. 1155, p. 331, art. 60. 
453 Indeed in the Gabcikovo-Nagymaros Project case, the Court held that continuing material breaches by 

both parties did not have the effect of terminating the 1977 Treaty: GabcWovo-Nagymaros Project 
(Hungaty/Slovakia), I.C.J. Reports 1997, p. 7, at p. 68, para. 114. 

President McNair (dissenting) in Ambatielos, Preliminary Objection, I.C.J. Reports 1952, p. 28, at 
p. 63. On that particular point the Court itself agreed ibid., at p. 45. In the Gabc'ikovo-Nagymaros 
Project case, Hungary accepted that the legal consequences of its termination of the 1977 Treaty on 
account of Czechoslovakia's breach were prospective only, and did not affect the accrued rights of 
either party: Z.C.J. Reports 1997, p. 7, at pp. 73-74, paras. 125-127. The Court held that the Treaty was 
still in force, and therefore did not address the question. 

454 See e.g. Rainbow Warrior (New ZealanaFrance), R.I.A.A., vol. XX, p. 217 (1990), at p. 266, citing 
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ARTICLE 30 
Cessation and non-repetition 

me state responsible for the internationally wrongful act is under an 
obligation: 

(a) 

(b) 
if circumstances so require. 

frequently demanded not only by States but also by the organs of international organizations 
such as the General Assembly and Security Council in the face of serious breaches of 
international law. By contrast reparation, important though it is in many cases, may not be 
the central issue in a dispute between States as to questions of responsibility.460 

(5) The function of cessation is to put an end to a violation of international law and 
to safeguard the continuing validity and effectiveness of the underlying primary rule. The 
responsible State’s obligation of cessation thus protects both the interests of the injured State 
or States and the interests of the international community as a whole in the preservation of, 
and reliance on, the rule of law. 

(6) There are several reasons for treating cessation as more than simply a function of the 
duty to comply with the primary obligation. First, the question of cessation only arises in 
the event of a breach. What must then occur depends not only on the interpretation of the 
primary obligation but also on the secondary rules relating to remedies, and it is appropriate 
that they are dealt with, at least in general terms, in articles concerning the consequences of 
an internationally wrongful act. Secondly, continuing wrongful acts are a common feature 
of cases involving State responsibility and are specifically dealt with in article 14. There is 
a need to spell out the consequences of such acts in Part *o. 

(7) The question of cessation often arises in close connection with that of reparation, and 
particularly restitution. The result of cessation may be indistinguishable from restitution, 
for example in cases involving the freeing of hostages or the return of objects or premises 
seized. Nonetheless the two must be distinguished. Unlike restitution, cessation is not subject 
to limitations relating to proportionality.461 It may give rise to a continuing obligation, 
even when literal return to the status quo ante is excluded or can only be achieved in an 
approximate way. 

(8) The difficulty of distinguishing between cessation and restitution is illustrated by the 
Rainbow Warrior arbitration. New Zealand sought the return of the two agents to detention 
on the island of Hao. According to New Zealand, France was obliged to return them to 
and to detain them on the island for the balance of the three years; that obligation had not 
expired since time spent off the island was not to be counted for that purpose. The Tribunal 
disagreed. In its view, the obligation was for a fixed term which had expired, and there was 
no question of cessation.“62 Evidently the return of the two agents to the island was of no 
use to New Zealand if there was no continuing obligation on the part of France to keep 

to cease that act, if it is continuing; 

to offer appropriate assurances and guarantees ofnon-repetition, 

Commentary 

(1) Article 30 deals with two separate but linked issues raised by the breach of an in- 
ternational obligation: the cessation of the wrongful conduct and the Offer of aSS~anceS 
and guarantees of non-repetition by the responsible State if circumstances so require. Both 
are aspects of the restoration and repair of the legal relationship affected by the breach. 
Cessation is, as it were, the negative aspect of future performance, concerned with securing 
an end to continuing wrongful conduct, whereas assurances and guarantees serve a preven- 
tive function and may be described as a positive reinforcement of future performance. The 
continuation in force of the underlying obligation is a necessary assumption of both, since 
if the obligation has ceased following its breach, the question of cessation does not arise 
and no assurances and guarantees can be r e l e ~ a n t . 4 ~ ~  

(2) Paragraph (a) of article 30 deals with the obligation of the State responsible for the 
internationally wrongful act to cease the wrongful conduct. In accordance with article 2, 
the word “act” covers both acts and omissions. Cessation is thus relevant to all wrongful 
acts extending in time “regardless of whether the conduct of a State is an action or omis- 
sion. . . since there may be cessation consisting in abstaining from certain actions. . . ”!56 

(3) The Tribunal in the Rainbow Warrior arbitration stressed “two essential conditions 
intimately linked” for the requirement of cessation of wrongful conduct to arise, “namely 
that the wrongful act has a continuing character and that the violated rule is still in force at 
the time in which the order is While the obligation to cease wrongful conduct will 
arise most commonly in the case of acontinuing wrongful act,”* article 30 also encompasses 
situations where a State has violated an obligation on a series of occasions, implying the 
possibility of further repetitions. The phrase “if it is continuing” at the end of paragraph (a) 
of the article is intended to cover both situations. 

(4) 
in eliminating the consequences of wrongful conduct. With reparation, it is one of 
two general consequences of an internationally wrongful act. Cessation is often the 
focus of the controversy produced by conduct in breach of an international 0bligation.4~ 

455 Cf. Vienna Convention on the Law of Treaties, 23 May 1969, U.N.ZS., vol. 1155, p. 331, art. 70 (1). 
456 Rainbow Warrior, R.I.A.A., vol. XX, p. 217 (1990), at p. 270, para. 113. 
457 Ibid., at p. 270, para. 114. 

459 The focus of the W.T.O. Dispute Settlement Mechanism is on cessation rather than repaation: 

Rules and Procedures goveming the Settlement of Disputes, esp. art. 3 (7), which provides for 
compensation “only if the immediate withdrawal of the measure is impractical and as a temporary 
measure pending the withdrawal of the measnre which is inconsistent with a covered agreement”. On 
the distinction between cessation and reparation for W.T.O. purposes see e.g. Australia -Subsidies 
Pmided to Producers and Exporrers of Automotive Leaiher, Panel Report, 21 January 2000, 
WT/DS126iRW, para. 6.49. 

460 For cases where the International Court has recognised that th is  may be so see, e.g., Fisheries 
Jurisdiction, Merits, (Federal Republic of G e m y  v. Iceland), I.C.J. Reports 1974, p. 175, at 
pp. 201-205, paras. 65-76; Gab%ilovo-Nagymros Project, I.C.J. Reports 1997, p. 7, at p. 81, para. 153. 
See further C. Gray, Judicial Remedies in International Law (Oxford, Clarendon Press, 1987), 

Cessation of conduct in breach of an international obligation is the first requirement 

458 For the concept of a continuing wrongful act, see commentary to article 14, paras. (3)-(11). pp. 77-92. 
461 S e e  article 35 (b) and commentary. 
462 R.I.A.A., vol. XX, p. 217 (1990), at p. 266, para. 105. Agreement establishing the World Trade Organisation, 15 April 1994, Annex 2, Understanding on 
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them there. Thus a return to the status quo ante may be of little or no value if the obligation 
breached no longer exists. Conversely, no option may exist for an injured State to renounce 
restitution if the continued performance of the obligation breached is incumbent upon the 
responsible State and the former State is not competent to release it from such performance. 
The distinction between cessation and restitution may have important consequences in terms 
of the obligations of the States concerned. 

(9) Paragraph (b) of article 30 deals with the obligation of the responsible State to 
offer appropriate assurances and guarantees of non-repetition, if circumstances so require. 
Assurances and guarantees are concerned with the restoration of confidence in a continuing 
relationship, although they involve much more flexibility than cessation 
in all cases. They are most commonly sought when the injured State h 
that the mere restoration of the pre-existing situation does not protect 
example, following repeated demonstrations against the United States 
in 1964-1965, President Johnson stated that. . . 

requested for the breach of the obligation. Consequently, the Court has jurisdic- 
tion in the present case with respect to the fourth submission of Germany.”465 

On the question of appropriateness, the Court noted that an apology would not be sufficient 
in any case in which a foreign national had been “subjected to prolonged detention or 
sentenced to severe penalties” following a failure of consular notification?66 But in the 
light of information provided by the United States as to the steps taken to comply in future, 
the Court held. . . 

“that the commitment expressed by the United States to ensure implementation 
of the specific measures adopted in performance of its obligations under Article 
36, paragraph 1 (b), must be regarded as meeting Germany’s request for a 
general assurance of n~n-repet i t ion.”~~~ 

As to the specific assurances sought by Germany, the Court limited itself to stating that. . . 
“. . . if theunited States, notwithstanding its commitmentreferred to. . . should 
fail in its obligation of consular notification to the detriment of German nation- 
als, an apology would not suffice in cases where the individuals concerned 
have been subjected to prolonged detention or convicted and sentenced to 
severe penalties. In the case of such a conviction and sentence, it would be 
incumbent upon the United States to allow the review and reconsideration of 
the conviction and sentence by taking account of the violation of the rights set 
forth in the Convention.”468 

“The U.S. Government must insist that its diplomatic establishments and per- 
sonnel be given the protection which is required by international law and 
custom and which is necessary for the conduct of diplomatic relations be- 
tween states, Expressions of regret and compensation are no substitute for 
adequate protection.”463 

focus on prevention rather than reparation and they are included in article 30. 
The Court thus upheld its jurisdiction on Germany’s fourth submission and responded to it 
in the dispositif. It did not, however, discuss the legal basis for assurances of non-repetition. 

(11) Assurances or guarantees of non-repetition may be sought by way of satisfaction 
(e.g., the repeal of the legislation which allowed the breach to occur), and there is thus some 
overlap between the two in p r a ~ t i c e . 4 ~ ~  However they are better treated as an aspect of the 
continuation and repair of the legal relationship affected by the breach. Where assurances 
and guarantees of non-repetition are sought by an injured State, the question is essentially 
the reinforcement of a continuing legal relationship and the focus is on the future, not the 
past. In addition, assurances and guarantees of non-repetition may be sought by a State 
other than an injured State in accordance with article 48. 

(12) Assurances are normally given verbally, while guarantees of non-repetition involve 
something more - for example, preventive measures to be taken by the responsible State 
designed to avoid repetition of the breach. With regard to the kind of guarantees that may 
be requested international practice is not uniform. The injured State usually demands either 
safeguards against the repetition of the wrongful act without any specification of the form 

465 Ibid., para. 48, citing Factory at Chorzbw, Jurisdiction, 1927, P 
466 LuGrand, Merits, judgment of 27 June 2001, para. 123. 
467 Ibid., para. 124; see also the dispositif, para. 128 (6). 
468 Ibid., para. 125. See also ibid., para. 127, and the dispositif, para. 128 (7). 
469 See commentary to article 36, para. (5). 

ances or guarantees went beyond the scope of the obligation 
Court lacked jurisdiction to require them. In any event, formal assurances and guarantees 

extend beyond an apology, which the United States had given. Alternatively no assurances 
or guarantees were appropriate in light of the extensive action it had taken to ensure that 

jurisdiction the Court held. . . 
“that a dispute regarding the appropriate remedies for the violation of the Con- 
vention alleged by Germany is a dispute that arises out of the interpretation 
or application of the Convention and thus is within the Court’s jurisdiction. 
Where jurisdiction exists over a dispute on a particular matter, no separate ba- 
sis for jurisdiction is required by the Court to consider the remedies a party has 

463 Reprinted in I.L.M., vol. IV (1969, p. 698. 
464 LaGrand (Germany v. United States of America), Merits, judgment of 27 June 2001. 
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they are to take470 or, when the wrongful act affects its nationals, assurances of better 
protection of persons and pr0perty.4~~ In the LaGrand case, the Court spelled out with some 
specificity the obligation that would arise for the United States from a future breach, but 
added that “[tlhis obligation can be carried out in various ways. The choice of means must 
be left to the United States.”472 It noted further that a State may not be in a position to offer 
a firm guarantee of non-repetiti0n.4~~ Whether it could properly do so would depend on the 
nature of the obligation in question. 

(13) In some cases, the injured State may ask the responsible State to adopt specific 
measures or to act in a specified way in order to avoid repetition. Sometimes the injured 
State merely seeks assurances from the responsible State that, in future, it will respect the 
rights of the injured State?74 In other cases, the injured State requires specific instructions 
to be given$75 or other specific conduct to be take11.4~~ But assurances and guarantees of 
non-repetition will not always be appropriate, even if demanded. Much will depend on the 
circumstances of the case, including the nature of the obligation and of the breach. The 
rather exceptional character of the measures is indicated by the words “if the circumstances 
so require” at the end of paragraph (b). The obligation of the responsible State with respect 
to assurances and guarantees of non-repetition is formulated in flexible terms in order to 
prevent the kinds of abusive or excessive claims which characterized some demands for 
assurances and guarantees by States in the past. 

470 In the “Dogger Bank” incident in 1904, the United Kingdom sought “security against the recurrence of 
such intolerable incidents”: Martens, Nouveau Recueil, 2nd series, vol. XXXIII, p. 642. See also the 
exchange of notes between China and Indonesia following the attack in March 1966 against the 
Chinese Consulate General at Jakarta, in which the Chinese Deputy Minister for Foreign Affairs sought 
a guarantee that such incidents would not be repeated in the future: R.G.D.I.P., vol. 70 (1966), p. 1013. 

471 Such assurances were given in the “Doane” incident (1886): Moore, Digest, vol. VI, pp. 345-346. 
472 LaGrand, Merits, judgment of 27 June 2001, para. 125. 
473 bid., para. 124. 
474 See e.g. the 1901 case in which the Ottoman Empire gave a formal assurance that the British, Austrian 

and French postal services would henceforth operate freely in its territory: R.G.D.I.P., vol. 8 (1901), 
p. 777, at pp. 788,792. 

475 See e.g. the incidents involving The “Herzog” and The “Bundesrath”, two German ships seized by the 
British Navy in December 1899 and January 1900, during the Boer war, in which Germany drew the 
attention of Great Britain to “the necessity for issuing instructions to the British Naval Commanders to 
molest no German merchantmen in places not in the vicinity of the seat of war”: Martens, Nouveau 
Recueil, 2nd series, vol. XXM, pp. 456,486. 

476 In the Trail Smelter case, the arbitral tribunal specified measures to be adopted by the Trail Smelter, 
including measures designed to “prevent future significant fumigations in the United States”: Trail 
Smelter (United States ofAmericdCanada), R.I.A.A., vol. III, p. 1905 (1938, 1941), at p. 1934. 
Requests to modify or repeal legislation are frequently made by international bodies. See, e.g., the 
decisions of the Human Rights Committee: Torres Ramirez v. Uruguay, decision of 23 July 1980, 
G.A.O.R., Thirty#?h Session, Supplement No. 40, (A/35/40), p. 121, at p. 126, para. 19; Lanza 
v. Uruguay, decision of 3 April 1980, G.A.O.R., Thirty-BBh Session, Supplement No. 40, (A/35/40), 
p. 11  1, at p. 119, para. 17; Dermit Barbato v. Uruguay, decision of 21 October 1982, G.A.O.R., 
Thirty-eighth Session, Supplement No. 40, (A/38/40), p. 124, at p. 133, para. 11. 

1 

Article 3 1 201 

ARTICLE 31 

Reparation 

1. 
ration for the injury caused by the internationally wrongful act. 

The responsible State is under an obligation to make full repa- 

2. 
by the internationally wrongful act of a State. 

Injury includes any damage, whether material or moral, caused 

Commentary 

(1) The obligation to make full reparation is the second general obligation of the re- 
sponsible State consequent upon the commission of an internationally wrongful act. The 
general principle of the consequences of the commission of an internationally wrongful act 
was stated by the Permanent Court in the Factory at Chorzdw case: 

“It is a principle of international law that the breach of an engagement involves 
an obligation to make reparation in an adequate form. Reparation therefore 
is the indispensable complement of a failure to apply a convention and there is 
no necessity for this to be stated in the convention itself. Differences relating 
to reparations, which may be due by reason of failure to apply a convention, 
are consequently differences relating to its 

In this passage, which has been cited and applied on many occasions$78 the Court was 
using the term “reparation” in its most general sense. It was rejecting a Polish argument that 
jurisdiction to interpret and apply a treaty did not entail jurisdiction to deal with disputes 
over the form and quantum of reparation to be made. By that stage of the dispute, Germany 
was no longer seeking for its national the return of the factory in question or of the property 
seized with it. 

(2) 
the content of the obligation of reparation. It said: 

In a subsequent phase of the same case, the Court went on to specify in more detail 

‘The essential principle contained in the actual notion of an illegal act - 
a principle which seems to be established by international practice and in 
particular by the decisions of arbitral tribunals - is that reparation must, so 
far as possible, wipe out all the consequences of the illegal act and reestablish 
the situation which would, in all probability, have existed if that act had not 
been committed. Restitution in kind, or, if this is not possible, payment of a 
sum corresponding to the value which a restitution in kind would bear; the 
award, if need be, of damages for loss sustained which would not be covered 
by restitution in kind or payment in place of it - such are the principles which 
should serve to determine the amount of compensation due for an act contrary 
to international law.”479 

417 Factory at Chorz6w. Jurisdiction, 1927, F!C.I,J., Series A, No. 9, p. 21. 
478 Cf. the International Court’s reference to this decision in LaGrand (Germany y. United States of 

479 Factory at Chorz6w Merits, 1928, P.C.I.J., Series A, No. 17, p. 47. 
America), Merits, judgment of 27 June 2001, para. 48. 
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(6) The question whether damage to a protected interest is a necessary element of an 
internationally wrongful act has already been d isc~ssed .4~~ There is in general no such 
requirement; rather this is a matter which is determined by the relevant primary rule. In 
some cases, the gist of a wrong is the causing of actual harm to another State. In some cases 
what matters is the failure to take necessary precautions to prevent harm even if in the event 
no harm occurs. In some cases there is an outright commitment to perform a specified act, 
e.g. to incorporate uniform rules into internal law. In each case the primary obligation will 
determine what is required. Hence article 12 defines a breach of an international obligation 
as a failure to conform with an obligation. 

(7) As a corollary there is no general requirement, over and above any requirements laid 
down by the relevant primary obligation, that a State should have suffered material harm or 
damage before it can seek reparation for a breach. The existence of actual damage will be 
highly relevant to the form and quantum of reparation. But there is no general requirement 
of material harm or damage for a State to be entitled to seek some form of reparation. In 
the Rainbow Warrior arbitration it was initially argued that “in the theory of international 
responsibility, damage is necessary to provide a basis for liability to make reparation”, but 
the parties subsequently agreed that.. . 

202 

In the first sentence, the Court gave a general definition of reparation, emphasizing that its 
function was the re-establishment of the situation affected by the In the second 
sentence it dealt with that aspect of reparation encompassed by “compensation” for an 
unlawful act - that is, restitution or its value, and in addition damages for loss sustained 
as a result of the wrongful act. 

(3) The obligation placed on the responsible State by article 31 is to make “full repara- 
tion” in the Factory at Chorzo’w sense. In other words, the responsible State must endeavour 
to “wipe out all the consequences of the illegal act and reestablish the situation which would, 
in all probability, have existed if that act had not been committed”481 through the provision 
of one or more of the forms of reparation set out in Chapter I1 of this Part. 

(4) The general obligation of reparation is formulated in article 31 as the immediate 
corollary of a State’s responsibility, i.e., as an obligation of the responsible State resulting 
from the breach, rather than as a right of an injured State or States. This formulation 
avoids the difficulties that might arise where the same obligation is owed simultaneously to 
several, many or all States, only a few of which are specially affected by in the breach. But 
quite apart from the questions raised when there is more than one State entitled to invoke 

the general obligation of reparation arises automatically upon commission 
of an internationally wrongful act and is not, as such, contingent upon a demand or protest 
by any State, even if the form which reparation should take in the circumstances may depend 
on the response of the injured State or States. 

(5) The responsible State’s obligation to make full reparation relates to the “injury caused 
by the internationally wrongful act”. The notion of “injury”, defined in paragraph 2, is to 
be understood as including any damage caused by that act. In particular, in accordance 
with paragraph 2, “injury” includes any material or moral damages caused thereby. This 
formulation is intended both as inclusive, covering both material and moral damage broadly 
understood, and as limitative, excluding merely abstract concerns or general interests of a 
State which is individually unaffected by the b r e a ~ h . 4 ~ ~  “Material” damage here refers to 
damage to property or other interests of the State and its nationals which is assessable in 
financial terms. “Moral” damage includes such things as individual pain and suffering, loss 
of loved ones or personal affront associated with an intrusion on one’s home or private life. 
Questions of reparation for such forms of damage are dealt with in more detail in Chapter U: 
of this 

480 Cf. P.-M. Dupuy, “Le fait gbnkrateur de la responsabilitk internationale des Btats”, Recueil des cours, 

“[u]nlawful action against non-material interests, such as acts affecting the 
honor, dignity or prestige of a State, entitle the victim State to receive adequate 
reparation, even if those acts have not resulted in a pecuniary or material loss 
for the claimant State.”486 

The Tribunal held that the breach by France had “provoked indignation and public outrage 
in New Zealand and caused a new, additional non-material damage.. . of a moral, political 
and legal nature, resulting from the affront to the dignity and prestige not only of New 
Zealand as such, but of its highest judicial and executive authorities as ~ e l l ” . 4 ~ ~  

(8) Where two States have agreed to engage in particular conduct, the failure by one State 
to perform the obligation necessarily concerns the other. A promise has been broken and the 
right of the other State to performance correspondingly infringed. For the secondary rules of 
State responsibility to intervene at this stage and to prescribe that there is no responsibility 
because no identifiable harm or damage has occurred would be unwarranted. If the parties 
had wished to commit themselves to that formulation of the obligation they could have done 
so. In many cases the damage that may follow from a breach (e.g. harm to a fishery from 
fishing in the closed season, harm to the environment by emissions exceeding the prescribed 
limit, abstraction from a river of more than the permitted amount) may be distant, contingent 
or uncertain. Nonetheless States may enter into immediate and unconditional commitments 
in their mutual long-term interest in such fields. Accordingly article 31 defines “injury” in 
a broad and inclusive way, leaving it to the primary obligations to specify what is required 
in each case. 

(9) Paragraph 2 addresses a further issue, namely the question of a causal link between 
the internationally wrongful act and the injury. It is only “[ilnjury . . . caused by the inter- 
nationally wrongful act of a State” for which full reparation must be made. This phrase 

485 See commentary to article 2, para. (9). 
486 Rainbow Warrior (New ZealandFrance), R.I.A.A., vol. XX, p. 217 (1990), at p. 267, para. 109. 
487 Ibid., at p. 267, para. 110. 

vol. 188 (1984-V), p. 9, at p. 94, who uses the term “restauration”. 
481 Factory at Chorzdw, Merits, 1928, 
482 For the States entitled to invoke re 

situation where there is a plurality of injured States see article 46 and commentary. 
483 Although not individually injured, such States may be entitled to invoke responsibility in respect of 

breaches of certam classes of obligation in the general interest, pursuant to article 48. Generally on 
notions of injuxy and damage see B. Bollecker-Stem, Leprt‘judice dans la thdorie de la responsabilird 
internationale (Paris, Pedone, 1973); B. Graefrath, “Responsibility and damage caused relations 
between responsibility and damages”, Recueil des cours, vol. 185 (1984-II), p. 95; A. Tanzi, “Is 
Damage a Distinct Condition for the Existence of an Internationally Wrongful Act?”, in M. Spine& & 
B. Simma (eds.), United Nations Codifcation of State Responsibility (New York, Oceana, 1987), p. 1; 
I. Brownlie, System ofthe Law of Nations: State Responsibility (Part I) (Oxford, Clarendon Press, 
1983), pp. 53-88. 

, Series A, No. 17, p. 41. 
‘lity see articles 42 and 48 and commentaries. For the 

484 See especially article 36 and commentary. 
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is used to make clear that the subject matter of reparation is, globally, the injury resulting 
from and ascribable to the wrongful act, rather than any and all consequences flowing from 
an internationally wrongful act. 

(10) The allocation of injury or loss to a wrongful act is, in principle, a legal and not 
ody  a historical or causal process. Various terms are used to describe the link which must 
exist between the wrongful act and the injury in order for the obligation of reparation to 
arise. For example, reference may be made to losses “attributable [to the wrongful act] 
as a proximate cause”,“88 or to damage which is “too indirect, remote, and uncertain to 
be appraised”:89 or to “any direct loss, damage, including environmental damage and the 
depletion of natural resources, or injury to foreign Governments, nationals and corporations 
as a result of” the wrongful act$90 Thus causality in fact is a necessary but not a sufficient 
condition for reparation. There is a further element, associated with the exclusion of injury 
that is too “remote” or “consequential” to be the subject of reparation. In some cases, the 
criterion of “directness” may be used,“91 in others “fore~eeability”~~~ or “proximity”$93 But 
other factors may also be relevant: for example, whether State organs deliberately caused 
the harm in question, or whether the harm caused was within the ambit of the rule which 
was breached, having regard to the purpose of that rule:94 In other words, the requirement 
of a causal link is not necessarily the same in relation to every breach of an international 

488 See United States-Germany Mixed Claims Commission, Administrative Decision No. IZ, R.I.A.A., 
vol. VI1.p. 23 (1923), at p. 30. See also Dix, R.I.A.A., vol. M, p. 119 (1902), at p. 121, and the 
Canadian statement of claim following the disintegration of the Cosmos 954 Soviet nuclear-powered 
satellite over its territory in 1978: Z.L.M., vol. 18 (1979), p. 907, para. 23. 

A. Hauriou, “Les dommages indirects dans les arbitrages internationaux”, R.G.D.Lli, vol. 31 (1924), 
p. 209 citing the “Alabama” arbitration as the most striking application of the rule excluding “indirect” 
damage. 

490 Security Council resolution 687 (1991), para. 16. This was a Chapter W resolution, but it is expressed 
to reflect Iraq’s liability “under international law. . . as a result of its unlawful invasion and occupation 
of Kuwait”. The United Nations Compensation Commission and the Governing Council have provided 
some guidance on the interpretation of the requirements of directness and causation under para. 16. See 

489 See the Trail Smelter arbitration, R.I.A.A., vol. ID, p. 1905 (1938, 1941), at p. 1931. See also 

49 1 
492 

493 

494 

e.g. Recommendations Made by the Panel of Commissioners Concerning Individual Claims for Serious 
Personal injury or Death (Category “B” Claims), 14 April 1994, S/AC.26/1994/1, reproduced in 
I.L.R., vol. 109, p. 127; approved by Governing Council Decision 20,26 May 1994, S/AC.26/Dec.20, 
reproduced in Z.L.R., vol. 109, p. 622; Report and Recommendations Made by the Panel of 
Commissioners Appointed to Review the Well Blowout Control Claim, 15 November 1996, 
S/AC.26/1996/5/Annex, paras. 66-86; reproduced in ILR.,  vol. 109, p, 480, at pp. 506-511; approved 
by Governing Council Decision 40,17 December 1996 S/AC.26/Dec.40, reproduced in Z.L.R., 
vol. 109, p. 669. 
As in Security Council resolution 687 (1991), para. 16. 
See, e.g., the “Naulilaa” case (Responsibility of Germany for damage caused in the Portuguese 
colonies in the south ofAfrica) (Portugal v. Germany), R.I.A.A., vol. 11, p. 1011 (1928). at p. 1031. 
For comparative reviews of issues of causation and remoteness see, e.g. H.L.A. Hart & A.M. Honor6, 
Causation in the Law (Znd edn.) (Oxford, Clarendon Press, 1985); A.M. Honor& “Causation and 
Remoteness of Damage”, in A. Tunc, (ed.), International Encyclopedia of Comparative Law, 
(Tubingen, Mohr, 1983) vol. XI, Part 1, chap. VII, p. 156; K. Zwiegert and H. Kotz, Introduction to 
Comparative Law (31d edn.) (trans. J.A. Weir) (Oxford, Clarendon Press, 1998), pp. 601-627 (esp. 
p. 609ff.); B.S. Markesinis, The G e m n  Law of Obligations. Volume IZ. The Law of Torts: A 
Comparative Introduction (31d edn.) (Oxford, Clarendon Press, 1997). pp. 95-108, with many 
references to the literature. 
See e.g. the decision of the Iran-United States Claims Tribunal in Islamic Republic of Iran v. United 
States ofAmerica (Cases A15 (N) andA24), (1996) 32Iran-U.S.C.TR., 115. 
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obligation. In international as in national law, the question of remoteness of damage “is not 
a part of the law which can be satisfactorily solved by search for a single verbal formula”!95 
The notion of a sufficient causal link which is not too remote is embodied in the general 
requirement in article 31 that the injury should be in consequence of the wrongful act, but 
without the addition of any particular qualifying phrase. 

(1 1) A further element affecting the scope of reparation is the question of mitigation of 
damage. Even the wholly innocent victim of wrongful conduct is expected to act reasonably 
when confronted by the injury. Although often expressed in terms of a “duty to mitigate”, 
this is not a legal obligation which itself gives rise to responsibility. It is rather that a failure 
to mitigate by the injured party may preclude recovery to that e ~ t e n t . 4 ~ ~  The point was 
clearly made in this sense by the International Court in the Gabzilovo-Nagymaros Project 
case: 

“Slovakia also maintained that it was acting under a duty to mitigate damages 
when it carried out Variant C .  It stated that ‘It is a general principle of inter- 
national law that a party injured by the non-performance of another contract 
party must seek to mitigate the damage he has sustained.’ It would follow 
from such a principle that an injured State which has failed to take the nec- 
essary measures to limit the damage sustained would not be entitled to claim 
compensation for that damage which could have been avoided. While this 
principle might thus provide a basis for the calculation of damages, it could 
not, on the other hand, justify an otherwise wrongful act.”497 

(12) Often two separate factors combine to cause damage. In the Diplomatic and Consular 
St~flcase,“~~ the initial seizure of the hostages by militant students (not at that time acting 
as organs or agents of the State) was attributable to the combination of the students’ own 
independent action and the failure of the Iranian authorities to take necessary steps to 
protect the embassy. In the Cog% Channel case,“99 the damage to the British ships was 
caused both by the action of a third State in laying the mines and the action of Albania 
in failing to warn of their presence. Although, in such cases, the injury in question was 
effectively caused by a combination of factors, only one of which is to be ascribed to 
the responsible State, international practice and the decisions of international tribunals do 
not support the reduction or attenuation of reparation for concurrent causes,500 except in 

495 P. S. Atiyah, An Introduction to the Law of Contract (5th edn) (Oxford, Clarendon Press, 1995), p. 466. 
496 In the Well Blowout Control Claim, a Panel of the United Nations Compensation Commission noted 

that “under the general principles of international law relating to mitigation of damages. . .the 
Claimant was not only permitted but indeed obligated to take reasonable steps to.. . mitigate the loss, 
damage or injury being caused”: Report and Recommendations Made by the Panel of Commissioners 
Appointed to Review the Well Blowout Control Claim, 15 November 1996, S/AC.26/1996/5/Annex, 
para. 54; reproduced in Z.L.R., vol. 109, p. 480, at pp. 502-503. 

497 GabEikovo-Nagymaros Project (Hungary/Slovakia), Z.C.J. Reports 1997, p. I ,  at p. 55, para. 80. 
498 United States Diplomatic and Consular Staff in Tehran, i .CJ  Reports 1980, p. 3, at pp. 29-32. 
499 Corfu Channel, Merits, I.C.J. Reports 1949, p. 4, at pp. 17-18,22-23. 
500 This approach is consistent with the way in which these issues are generally dealt with in national law. 

“It is the very general rule that if a tortfeasor’s behaviour is held to be a cause of the victim’s harm, the 
tortfeasor is liable to pay for all of the harm so caused, notwithstanding that there was a concurrent 
cause of that harm and that another is responsible for that cause. . .In other words, the liability of a 
tortfeasor is not affected vis-a-vis the victim by the consideration that another is concurrently liable”: 
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cases of contributory faukSo1 In the Corfu Channel case, for example, the United Kingdom 
recovered the full amount of its claim against Albania based on the latter’s wrongful failure 
to warn of the mines even though Albania had not itself laid the mines?02 Such a result 
should follow a fortiori in cases where the concurrent cause is not the act of another State 
(which might be held separately responsible) but of private individuals, or some natural 
event such as a flood. In the Diplomatic and Consular Staff case the Islamic Republic of 
Iran was held to be fully responsible for the detention of the hostages from the moment of 
its failure to protect them.s03 

(13) It is true that cases can occur where an identifiable element of injury can properly 
be allocated to one of several concurrently operating causes alone. But unless some part of 
the injury can be shown to be severable in causal terms from that attributed to the responsible 
State, the latter is held responsible for all the consequences, not being too remote, of its 
wrongful conduct. Indeed, in the “Zafiro” claim the tribunal went further and in effect 
placed the onus on the responsible State to show what proportion of the damage was not 
attributable to its conduct. It said 
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ARTICLE 32 
Irrelevance of internal law 

The responsible State may not rely on the provisions of its internal law 
as justification for failure to comply with its obligations under this Part. 

Commentary 

(1) Article 3 concerns the role of internal law in the characterization of an act as wrongful. 
Article 32 makes clear the irrelevance of a State’s internal law to compliance with the 
obligations of cessation and reparation. It provides that a State which has committed an 
internationally wrongful act may not invoke its internal law as a justification for failure to 
comply with its obligations under this Part. Between them, articles 3 and 32 give effect for 
the purposes of State responsibility to the general principle that a State may not rely on its 
internal law as a justification for its failure to comply with its international obligations.s06 
Although practical difficulties may arise for a State organ confronted with an obstacle to 
compliance posed by the rules of the internal legal system under which it is bound to oDerate. [ 
the State is not entitled to oppose its internal lawor practice as a legal barrier to the fulfihment 
of an international obligation arising under Part Two. 

(2) Article 32 is modelled on article 27 of the 1969 Vienna Convention on the Law of 
Treaties,so7 which provides that a party may not invoke the provisions of its internal law as 
justification for its failure to perform a treaty. This general principle is equally applicable 
to the international obligations deriving from the rules of State responsibility set out in Part 
Two. The principle may be qualified by the relevant primary rule, or by a lex specialis, 
such as article 41 of the European Convention on Human Rights, which provides for just 
satisfaction in lieu of full reparation “if the internal law of the said Party allows only partial 
reparation to be made”.s08 

“We think it clear that not all of the damage was done by the Chinese crew 
of the Za$ro. The evidence indicates that an unascertainable part was done 
by Filipino insurgents, and makes it likely that some part was done by the 
Chinese employees of the company. But we do not consider that the burden is 
on Great Britain to prove exactly what items of damage are chargeable to the 
Za$ro. As the Chinese crew of the Zafiro are shown to have participated to a 
substantial extent and the part chargeable to unknown wrongdoers can not be 
identified, we are constrained to hold the United States liable for the whole. 
In view, however, of our finding that a considerable, though unascertainable, 
part of the damage is not chargeable to the Chinese crew of the ZaJiro, we hold 
that interest on the claims should not be allowed.”s04 

(3) The principle that a responsible State may not rely on the provisions of its internal 
law as justification for failure to comply with its obligations arising out of the commission 
of an internationally wrongful act is supported both by State practice and international 
decisions. For example the dispute between Japan and the United States in 1906 over 

‘s discriminatory education policies was resolved by the revision of the Califor- 
ation?” In the incident concerning article 61 (2) of the Weimar Constitution, a 
nal amendment was provided for in order to ensure the discharge of the obligation 

riving from article 80 of the Treaty of Versailles?10 In the Peter P&mdny University case 
Permanent Court specified that the property to be returned should be “freed from any 

See commentaty to article 3, paras. (2)-(4). 
Vienna Convention on the Law of Treaties, 23 May 1969, U.N.T.S., vol. 1155, p. 331. 

art. 32 of the Revised General Act for the Pacific Settlement of Disputes of 23 April 1949, U.N.T.S., 
vol. 72, p. 101, and art. 30 of the 1957 European Convention for the Peaceful Settlement of Disputes, 
U.N.T.S., vol. 320, p. 243. 

9 See R.L. Buell “The development of the anti-Japanese agitation in the United States”, Political Science 
Quarterly, vol. 37 (1922), 620. 

0 British and Foreign State Papers, vol. 112, p. 1094. 

Concerns are sometimes expressed that a general principle of reparation of all loss 
flowing from a breach might lead to reparation which is out of all proportion to the gravity 
of the breach. However the notion of “proportionality” applies differently to the different 
forms of reparation.s0s It is addressed, as appropriate, in the individual articles in Chapter 
I1 dealing with the forms of reparation. 

s”, in A. Tunc (4.). International Encyclopedia of Comparative Law 
XI, p. 41. The United States relied on this comparative law experience in (Tiibingen, Mohr, 19 

its pleadings in the Aerial Incident Cases (United States ofAmerica v. Bulgaria) when it said, refemng 
to articles 38 (1) (c) and (d) of the Statute, that “in all civilized countries the rule is substantially the 
same. An aggrieved plaintiff may sue any or all joint tortfeasors, jointly or severally, although he may 
collect from them, or any one or more of them, only the full amount of his damage”. Memorial of 2 
December 1958, in I.C.J. Pleadings, Aerial Incident of 27 July 1955, at p. 229. 8 U.N.T.S., vol. 213, p. 221, as renumbered by the Eleventh Protocol, 1994. Other examples include 

501 See article 39 and commentary. 
502 See Corjk Channel (Assessment of the Amount of Compensation), I.C.J. Reports 1949, p. 244, at p. 250 
503 I.C.J. Reports, 1980, p. 3 at pp. 31-33. 
504 The “zafiro”, R.I.A.A., vol. VI, p. 160 (1925), at pp. 164-165. 
505 See articles 35 (b), 37 (3), 39 and commentaries thereto. 
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of transfer, compu~sory administration, or sequestration”.511 1n short, international ARTICLE 33 

law does not recognize that the obligations of a responsible State under part 
to the StateYs internal legal system nor does it allow internal law to Count as an 
non-performance of the obligations Of Cessation and reparation. 

51 Appeal from ajudgernenr of the Hungaro-Czechoslovak Mixed Arbitral Tribunal (The Peter p’dny 

are subject 
for 

Scope of international obligations set out in this Part 

1. The obligations of the responsible State set out in this Part may 
be owed to another State, to several States, or to the international com- 
munity as a whole, depending in particular on the character and content 
of the international obligation and on the circumstances of the breach. 

2. This Part is without prejudice to any right, arising from the in- 
ternational responsibility of a State, which may accrue directly to any 
person or entity other than a State. 

University), 1933, F!C.LJ., Series A& No. 61, P. 20% at P. 249. 

Commentary 

(1) Article 33 concludes the provisions of Chapter I of Part Two by clarifying the scope 
and effect of the international obligations covered by the Part. In particular paragraph 1 
makes it clear that identifying the State or States towards which the responsible State’s 
obligations in Part ’ b o  exist depends both on the primary rule establishing the obligation 
that was breached and on the circumstances of the breach. For example, pollution of the sea, 
if it is massive and widespread, may affect the international community as a whole or the 
coastal States of a region; in other circumstances it might only affect a single neighbouring 
State. Evidently the gravity of the breach may also affect the scope of the obligations of 
cessation and reparation. 

(2) In accordance with paragraph I, the responsible State’s obligations in a given case 
may exist towards another State, several States or the international community as a whole. 
The reference to several States includes the case in which a breach affects all the other 
parties to a treaty or to a legal regime established under customary international law. For 
instance, when an obligation can be defined as an “integral“ obligation, the breach by a 
State necessarily affects all the other parties to the treaty.512 

(3) When an obligation of reparation exists towards a State, reparation does not neces- 
sarily accrue to that State’s benefit. For instance, a State’s responsibility for the breach of an 
obligation under a treaty concerning the protection of human rights may exist towards all the 
other parties to the treaty, but the individuals concerned should be regarded as the ultimate 
beneficiaries and in that sense as the holders of the relevant rights. Individual rights under 
international law may also arise outside the framework of human rights?13 The range of 
possibilities is demonstrated from the judgment of the International Court in the LaGrand 
case?14 where the Court held that article 36 of the Vienna Convention on Consular Relations 
“creates individual rights, which, by virtue of Article I of the Optional Protocol, may be 
invoked in this Court by the national State of the detained person”?15 

512 See further article 42 (b) (ii) and commentary. 
513 Cf. Jurisdiction of the Courts of Danzig, 1928, I?C.I.J., Series B, No. 15, pp. 17-21. 
514 LaGrand (Germany v. United States OfAmerica), Merits, judgment of 27 June 2001. 
515 Ibid., para. 77. In the circumstances the Court did not find it necessary to decide whether the individual 

rights had “assumed the character of a human right”: ibid., para. 78. 
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(4) Such possibilities underlie the need for paragraph 2 of article 33. Part Two deals 
with the secondary obligations of States in relation to cessation and reparation, and those 
obligations may be owed, interalia, to one or several States or to the international community 
as a whole. In cases where the primary obligation is owed to a non-State entity, it may be 
that some procedure is available whereby that entity can invoke the responsibility on its own 
account and without the intermediation of any State. This is true, for example, under human 
rights treaties which provide a right of petition to a court or some other body for individuals 
affected. It is also true in the case of rights under bilateral or regional investment protection 
agreements. Part Three is concerned with the invocation of responsibility by other States, 
whether they are to be considered “injured States” under article 42, or other interested States 
under article 48, or whether they may be exercising specific rights to invoke responsibility 
under some special rule (cf. article 55). The articles do not deal with the possibility of the 
invocation of responsibility by persons or entities other than States, and paragraph 2 makes 
this clear. It will be a matter for the particular primary rule to determine whether and to 
what extent persons or entities other than States are entitled to invoke responsibility on their 
own account. Paragraph 2 merely recognises the possibility: hence the phrase “which may 
accrue directly to any person or entity other than a State”. 

Article 34 21 1 

CHAPTER I1 
REPARATION FOR INJURY 

Chapter I1 deals with the forms of reparation for injury, spelling out in further detail the 
general principle stated in article 31, and in particular seeking to establish more clearly 
the relations between the different forms of reparation, viz., restitution, compensation and 
satisfaction, as well as the role of interest and the question of taking into account any 
contribution to the injury which may have been made by the victim. 

ARTICLE 34 
Forms of reparation 

Full reparation for the injury caused by the internationally wrongful 
act shall take the form of restitution, compensation and satisfaction, 
either singly or in combination, in accordance with the provisions of 
this Chapter. 

Commentary 

(1) Article 34 introduces Chapter I1 by setting out the forms of reparation which sepa- 
rately or in combination will discharge the obligation to make full reparation for the injury 
caused by the internationally wrongful act. Since the notion of “injury” and the necessary 
causal link between the wrongful act and the injury are defined in the statement of the 
general obligation to make full reparation in article 31?16 article 34 need do no more than 
refer to ‘‘[flu11 reparation for the injury caused”. 

(2)  In the Factory at Chorz6w case, the injury was amaterial one and the Permanent Court 
dealt only with two forms of reparation, restitution and c~mpensation.~’~ In certain cases, 
satisfaction may be called for as an additional form of reparation. Thus full reparation may 
take the form of restitution, compensation and satisfaction, as required by the circumstances. 
Article 34 also makes it clear that full reparation may only be achieved in particular cases 
by the combination of different forms of reparation. For example, re-establishment of the 
situation which existed before the breach may not be sufficient for full reparation because 
the wrongful act has caused additional material damage (e.g.. injury flowing from the loss 
of the use of property wrongfully seized). Wiping out all the consequences of the wrongful 
act may thus require some or all forms of reparation to be provided, depending on the type 
and extent of the injury that has been caused. 

(3) The primary obligation breached may also play an important role with respect to the 
form and extent of reparation. In particular, in cases of restitution not involving the return 
of persons, property or territory of the injured State, the notion of reverting to the status 
quo ante has to be applied having regard to the respective rights and competences of the 
States concerned. This may be the case, for example, where what is involved is a procedural 

516 See commentary to article 31, paras. (4)-(14). 
517 Factory at C ~ Q I Z ~ W ,  Merits, 1928, RCSJ Series A, No. 17, p. 47. 
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obligation conditioning the exercise of the substantive powers of a State. Restitution in 
such cases should not give the injured State more than it would have been entitled to if the 
obligation had been performed?’* 

(4) The provision of each of the forms of reparation described in article 34 is subject 
to the conditions laid down in the articles which follow it in Chapter II. This limitation is 
indicated by the phrase “in accordance with the provisions of this Chapter”. It may also be 
affected by any valid election that may be made by the injured State as between different 
forms of reparation. For example, in most circumstances the injured State is entitled to 
elect to receive compensation rather than restitution. This element of choice is reflected in 
article 43. 

(5) Concerns have sometimes been expressed that the principle of full reparation may 
lead to disproportionate and even crippling requirements so far as the responsible State is 
concerned. The issue is whether the principle of proportionality should be articulated as an 
aspect of the obligation to make full reparation. In these articles, proportionality is addressed 
in the context of each form of reparation, taking into account its specific character. Thus 
restitution is excluded if it would involve a burden out of all proportion to the benefit gained 
by the injured State or other party.519 Compensation is limited to damage actually suffered 
as a result of the internationally wrongful act, and excludes damage which is indirect or 
remote?20 Satisfaction must “not be out of proportion to the injury”.521 Thus each of the 
forms of reparation takes such considerations into account. 

(6) The forms of reparation dealt with in Chapter I1 represent ways of giving effect to 
the underlying obligation of reparation set out in article 31. There are not, as it were, sep- 
arate secondary obligations of restitution, compensation and satisfaction. Some flexibility 
is shown in practice in terms of the appropriateness of requiring one form of reparation 
rather than another, subject to the requirement of full reparation for the breach in accor- 
dance with article 3 1 .522 To the extent that one form of reparation is dispensed with or is 
unavailable in the circumstances, others, especially compensation, will be correspondingly 
more important. 

5 18 Thus in the LaGrand case, the Court indicated that a breach of the notification requirement in art. 36 of 
the Vienna Convention on Consular Relations (24 April 1963, U.N.T.S., vol. 596, p. 261), leading to a 
severe penalty or prolonged detention, would require reconsideration of the fairness of the conviction 
“by taking account of the violation of the rights set forth in the Convention”: LaGrand (Germany 
v. United States ofAmerica), Merits, judgment of 27 June 2001, para. 125. This would be a form of 
restitution which took into account the limited character of the rights in issue. 

519 See article 35 (b) and commentary. 
521 See article 37 (3) and commentary. 
522 E.g., MiZanieLachenal, R.Z.A.A., vol. XnI, p. 116 (1954), atpp. 130-131, where compensation was 

accepted in lieu of restitution originally decided upon, the Franco-Italian Conciliation Commission 
having agreed that restitution would require difficult internal procedures. See also commentary to 
article 35, para. (4). 

520 See article 31 and commentary. 

Article 35 711 

ARTICLE 35 
Restitution 

A State responsible for an internationally wrongful act is under an 
obligation to make restitution, that is, to re-establish the situation which 
existed before the wrongful act was committed, provided and to the 
extent that restitution: 

(a) is not materially impossible; 

(b) 
deriving from restitution instead of compensation. 

does not involve a burden out of all proportion to the benefit 

Commentary 

(1) In accordance with article 34, restitution is the first of the forms of reparation available 
to a State injured by an internationally wrongful act. Restitution involves the reestablishment 
as far as possible of the situation which existed prior to the commission of the internationally 
wrongful act, to the extent that any changes that have occurred in that situation may be traced 
to that act. In its simplest form, this involves such conduct as the release of persons wrongly 
detained or the return of property wrongly seized. In other cases, restitution may be a more 
complex act. 

(2) The concept of restitution is not uniformly defined. According to one definition, 
restitution consists in re-establishing the status quo ante, i.e. the situation that existed 
prior to the occurrence of the wrongful act. Under another definition, restitution is the 
establishment or re-establishment of the situation that would have existed if the wrong- 
ful act had not been committed. The former definition is the narrower one; it does not 
extend to the compensation which may be due to the injured party for loss suffered, for 
example for loss of the use of goods wrongfully detained but subsequently returned. The 
latter definition absorbs into the concept of restitution other elements of full reparation 
and tends to conflate restitution as a form of reparation and the underlying obligation 
of reparation itself. Article 35 adopts the narrower definition which has the advantage 
of focusing on the assessment of a factual situation and of not requiring a hypothetical 
inquiry into what the situation would have been if the wrongful act had not been com- 
mitted. Restitution in this narrow sense may of course have to be completed by com- 
pensation in order to ensure full reparation for the damage caused, as article 36 makes 
clear. 

(3) Nonetheless, because restitution most closely conforms to the general principle that 
the responsible State is bound to wipe out the legal and material consequences of its wrongful 
act by re-establishing the situation that would exist if that act had not been committed, it 
comes first among the forms of reparation. The primacy of restitution was confirmed by the 
Permanent Court in the Factory at Chorzdw case when it said that the responsible State was 
under “the obligation to restore the undertaking and, if this be not possible, to pay its value at 
the time of the indemnification, which value is designed to take the place of restitution which 
has become imp~ssible”?~~ The Court went on to add that “[tlhe impossibility, on which 

523 Factory at Chorz6w, Merits, 1928, IIC.LJ., Series A, No. 17, p. 48. 
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propertys3’ including documents, works of art, share certificates, e t ~ . ~ ~ ~  The term “juridical 
restitution” is sometimes used where restitution requires or involves the modification of a 
legal situation either within the legal system of the responsible State or in its legal relations 
with the injured State. Such cases include the revocation, annulment or amendment of a 
constitutional or legislative provision enacted in violation of a rule of international law:33 the 
rescinding or reconsideration of an administrative or judicial measure unlawfully adopted 
in respect of the person or property of a foreigneS% or a requirement that steps be taken 
(to the extent allowed by international law) for the termination of a treaty.53s In some cases, 
both material and juridical restitution may be involved.s36 In others, an international court 
or tribunal can, by determining the legal position with binding force for the parties, award 
what amounts to restitution under another form.s37 The term “restitution” in article 35 thus 
has a broad meaning, encompassing any action that needs to be taken by the responsible 
State to restore the situation resulting from its internationally wrongful act. 

(6) What may be required in terms of restitution will often depend on the content of 
the primary obligation which has been breached. Restitution, as the first of the forms 
of reparation, is of particular importance where the obligation breached is of a continuing 
character, and even more so where it arises under aperemptory norm of general international 
law. In the case, for example, of unlawful annexation of a State, the withdrawal of the 
occupying State’s forces and the annulment of any decree of annexation may be seen as 

214 

the Parties are agreed, of restoring the Chorz6w factory could therefore have no other effect 
but that of substituting payment of the value of the undertaking for restit~tion’’:~~ It can 
be seen in operation in the cases where tribunals have considered compensation only after 
concluding that, for one reason or another, restitution could not be effectedUs2’ Despite the 
difficulties restitution may encounter in practice, States have often insisted upon claiming 
it in preference to compensation. Indeed in certain cases, especially those involving the 
application of peremptory norms, restitution may be required as an aspect of compliance 
with the primary obligation. 

(4) On the other hand there are often situations where restitution is not available or 
where its value to the injured State is so reduced that other forms of reparation take priority. 
Questions of election as between different forms of reparation are dealt with in the context 
of Part Three.526 But quite apart from valid election by the injured State or other entity, the 
possibility of restitution may be practically excluded, e.g. because the property in question 
has been destroyed or fundamentally changed in character or the situation cannot be restored 
to the status quo unte for some reason. Indeed in some cases tribunals have inferred from the 
terms of the compromis or the positions of the parties what amounts to a discretion to award 
compensation rather than restitution. For example, in the Walter Fletcher Smith case, the 
arbitrator, while maintaining that restitution should be appropriate in principle, interpreted 
the compromis as giving him a discretion to award compensation and did so in “the best 
interests of the parties, and of the public”.s27 In the Aminoil arbitration, the parties agreed 
that restoration of the status quo ante following the annulment of the concession by the 
Kuwaiti decree would be impra~ticable.’~~ 

(5) Restitution may take the form of material restoration or return of temtory, persons 
or property, or the reversal of some juridical act, or some combination of them. Examples 
of material restitution include the release of detained individuals, the handing over to a 
State of an individual arrested in its territory:29 the restitution of ships:3o or other types of 

531 E.g., Temple of Preah vihear; Merits, I.C.J. Reports 1962, p. 6, at pp. 36-37, where the International 
Court decided in favour of a Cambodian claim which included restitution of certain objects removed 
from the area and the temple by Thai authorities. See also the Herel Mitropole case, R.I.A.A., vol. XIII, 
p. 219 (1950), the Ottoz case, R.I.A.A., vol. XIII, p. 240 (1950), the Hinon case, R.I.A.A., vol. XIII, 
p. 249 (1951). 

company of shares in a Romanian railway company: R.I.A.A., vol. 111, p. 1839 (1939). 

commentary to article 12, para. (12). 

532 In the Buzau-Nehoiasi Railway case, an arbitral tribunal provided for the restitution to a German 

533 For cases where the existence of a law itself amounts to a breach of an international obligation see 

534 E.g., theMartinicase, R.I.A.A., vol. 11, p. 973 (1930). 
535 In the Bryan-Chamorro Treaty case (Costa Rica v. Nicaragua), the Central American Court of Justice 

524 bid. 
525 See, e.g., British Claims in the Spanish Zone of Morocco, R.I.A.A., vol. II, p. 615 (1925), at 

pp. 621-625.651-742; Religious Property expropriated by Portugal, R.I.A.A., vol. I, p. 7 (1920); Walter 
Fletcher Smith, R.I.A.A., vol. II, p. 913 (1929). at p. 918; Heirs of Lebm de Coumont, R.I.A.A., 
vol. XIII, p. 761 (1957). at p. 764. 

526 See articles 43.45 and commentaries. 
527 R.I.A.A., vol. 11, p. 913 (1929). at p. 918. In the Greek Telephone Company case, the arbitral tribunal, 

while ordering restitution, asserted that the responsible State could provide compensation instead for 
“important State reasons”. See J.G. Welter & S.M. Schwebel, “Some little known cases on 
concessions”, B.ZZ.L., vol. 40 (1964). p. 216, at p. 221. 

decided that “the Government of Nicaragua, by availing itself of measures possible under the authority 
of international law, is under the obligation to reestablish and maintain the legal status that existed prior 
to the Bryan-Chamorro Treaty between the litigant republics in so far as relates to matters considered 
in this action.. .”A.J.I.L., vol. 11 (1917). p. 674, at p. 696; see also at p. 683. 

Peter P&mhy University of Budapest the immovable property claimed by it, freed from any measure 
of transfer, compulsory administration, or sequestration, and in the condition in which it was before the 
application of the measures in question”: Appealfrom a judgement of the Hungaro-Czechoslovak Mixed 
Arbitral Tribunal (The Peter Pdm’ny  University), 1933, P.C.I.J.. Series A D ,  No. 6I,  p. 208, at p. 249. 

537 In the Legal Status of Eastern Greenland case, the Permanent Court decided “that the declaration of 
occupation promulgated by the Norwegian Government on July loth, 1931, and any steps taken in this 
respect by that Government, constitute a violation of the existing legal situation and are accordlngly 
unlawful and invalid.”: I933, P.C.I.J., Series A D ,  No. 53, p. 22, at p. 75. In Free Zones of Upper Savoy 
and the District of Gex the Permanent Court decided that France “must withdraw its customs line in 
accordance with the provisions of the said treaties and instruments; and that this regime must continue 
in force so long as it has not been modified by agreement between the Parties”: 1932, 
AD,  No. 46, p. 96, at p. 172. See also F.A. Mann, “The consequences of an internatio 
international and municipal law”, B 

536 Thus the Permanent Court held that Czechoslovakta was “bound to restore to the Royal Hungarian 

528 Government of Kuwait v. American Independent Oil Company, (1982) LLR., vol. 66, p. 529, at p. 533. 
529 Examples of material restitution involving persons include the “Trent” (1861) and ‘‘Florida” (1864) 

incidents, both involving the arrest of individuals on board ships: Moore, Digest, vol. VII, pp. 768, 
1090-1091), and the Diplomatic and Consular Staff case in which the International Court ordered Iran 
to immediately release every detained United States national: United States Diplomatic and Consular 
Staff in Tehran, I.C.J. Reports I980, p. 3, at pp. 44-45. 

530 See e.g. the “Giaffarieh” incident (1886) which originated in the capture in the Red Sea by an Egyptian 
warship of four merchant ships from Massawa under Italian registry: Societh Italiana per 
I’Organizzazione Internazionale Consiglio Nazionale delle Ricerche, La prassi italiana di diritto 
internazionale (lsf series) (Dobbs Ferry, Oceana, 1970), vol. II, pp. 901-902. L., vol. 48 (1976-77), p. 1, at pp. 5-8. 
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involving cessation rather than restitution.538 Even so, ancillary measures (the return of 
persons or property seized in the course of the invasion) will be required as an aspect either 
of cessation or restitution. 

(7) The obligation to make restitution is not unlimited. In particular, under article 35 
restitution is required “provided and to the extent that” it is neither materially impossible 
nor wholly disproportionate. The phrase “provided and to the extent that” makes it clear 
that restitution may be only partially excluded, in which case the responsible State will be 
obliged to make restitution to the extent that this is neither impossible nor disproportionate. 

(8) Under article 35 (a), restitution is not required if it is “materially impossible”. This 
would apply where property to be restored has been permanently lost or destroyed, or 
has deteriorated to such an extent as to be valueless. On the other hand, restitution is not 
impossible merely on grounds of legal or practical difficulties, even though the responsible 
State may have to make special efforts to overcome these. Under article 32 the wrongdoing 
State may not invoke the provisions of its internal law as justification for the failure to provide 
full reparation, and the mere fact of political or administrative obstacles to restitution do 
not amount to impossibility. 

(9) Material impossibility is not limited to cases where the object in question has been 
destroyed, but can cover more complex situations. In the Forests of Central Rhodope case, 
the claimant was entitled to only a share in the forestry operations and no claims had been 
brought by the other participants. The forests were not in the same condition as at the 
time of their wrongful taking, and detailed inquiries would be necessary to determine their 
condition. Since the taking, third parties had acquired rights to them. For a combination 
of these reasons, restitution was denied.539 The case supports a broad understanding of the 
impossibility of granting restitution, but it concerned questions of property rights within 
the legal system of the responsible State?40 The position may be different where the rights 
and obligations in issue arise directly on the international plane. In that context restitution 
plays a particularly important role. 

(10) In certain cases, the position of third parties may have to be taken into account 
in considering whether restitution is materially possible. This was true in the Forests of 
Central Rhodope case.541 But whether the position of a third party will preclude restitution 
will depend on the circumstances, including whether the third party at the time of entering 
into the transaction or assuming the disputed rights was acting in good faith and without 
notice of the claim to restitution. 

(1 1) A second exception, dealt with in article 35 (b), involves those cases where the 
benefit to be gained from restitution is wholly disproportionate to its cost to the responsible 

538 See above, commentary to article 30, para. (8). 
539 R.I.A.A., vol. III, p. 1405 (1933), at p. 1432. 
540 For questions of restitution in the context of State contract arbitration see Texaco Overseas Petroleum 

State. Specifically, restitution may not be required if it would “involve a burden out of all 
proportion to the benefit deriving from restitution instead of compensation”. This applies 
only where there is a grave disproportionality between the burden which restitution would 
impose on the responsible State and the benefit which would be gained, either by the 
injured State or by any victim of the breach. It is thus based on considerations of equity and 
r e a s o n a b l e n e s ~ ~ ~ ~  although with a preference for the position of the injured State in any 
case where the balancing process does not indicate a clear preference for compensation 
as compared with restitution. The balance will invariably favour the injured State in any 
case where the failure to provide restitution would jeopardize its political independence or 
economic stability. 

542 See, e.g., J.H.W. Verzijl, International Law in Historical Perspective (Leyden, SiJthoff, 1973), part VI, 
p. 744, and the position taken by the Deutsche Gesellschaft fiir Volkerrecht, reproduced in 
Yearbook.. .I969, vol. II, p. 155. 

Company and California Asiatic Oil Company v. Government of the Libyan Arab Republic, (1977) 
I.L.R., vol. 53, p. 389, at pp. 507-8, para. 109; BP Exploration Company (Libya) Ltd. v. Government of 
the Libyan Arab Republic, (1974) I.L.R., vol. 53, p. 297, at p. 354; Libyan American Oil Company 
(LIAMCO) v. Government of the Libyan Arab Republic, (1977) I.L.R., vol. 62, p. 140, at p. 200. 

541 R.I.A.A., vol. m, p. 1405 (1933), at p. 1432. 
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ARTICLE 36 
Compensation 

1. The State responsible for an internationally wrongful act is under 
an obligation to compensate for the damage caused thereby, insofar as 
such damage is not made good by restitution. 

2. 
including loss of profits insofar as it is established. 

The compensation shall cover any financially assessable damage 

Commentary 

(1) Article 36 deals with compensation for damage caused by an internationally wrong- 
ful act, to the extent that such damage is not made good by restitution. The notion of 
“damage” is defined inclusively in article 3 1 (2)  as any damage whether material or moral?43 
Article 36 (2)  develops this definition by specifying that compensation shall cover any fi- 
nancially assessable damage including loss of profits so far as this is established in the 
given case. The qualification “financially assessable” is intended to exclude compensation 
for what is sometimes referred to as “moral damage” to a State, i.e., the affront or injury 
caused by a violation of rights not associated with actual damage to property or persons: 
this is the subject matter of satisfaction, dealt with in article 37. 

(2)  Of the various forms of reparation, compensation is perhaps the most commonly 
sought in international practice. In the GabtzXovo-Nagymaros Project case, the Court de- 
clared: “[ilt is a well-established rule of international law that an injured State is entitled to 
obtain compensation from the State which has committed an internationally wrongful act 
for the damage caused by it”.544 It is equally well-established that an international court 
or tribunal which has jurisdiction with respect to a claim of State responsibility has, as an 
aspect of that jurisdiction, the power to award compensation for damage suffered.545 

(3) The relationship with restitution is clarified by the final phrase of article 36 (“insofar 
as such damage is not made good by restitution”). Restitution, despite its primacy as a matter 
of legal principle, is frequently unavailable or inadequate. It may be partially or entirely 
ruled out either on the basis of the exceptions expressed in article 35, or because the injured 
State prefers compensation or for other reasons. Even where restitution is made, it may be 
insufficient to ensure full reparation. The role of compensation is to fill in any gaps so as to 
ensure full reparation for damage suffered.546 As the Umpire said in the “Lusirania” case: 

543 
544 

545 

546 

See commentary to article 31, paras. (5), (6), (8). 
GabNcovo-Nagymaros Project (Hungary/Slovakia), I.C.J. Reports 1997, p. 7, at p. 81, para. 152. See 
also the statement by the Permanent Court of International Justice in the Factory at  Chorzdw case, 
declaring that it is “a principle of international law that the reparation of a wrong may consist in an 
indemnity”: Factory at Chondw, Merits, 1928, P.C.I.J., Series A, No. 17, p. 27. 
Factory at Chorzdw, Jurisdiction, 1927, P.C.I.J., Series A, No. 9, p. 21; Fisheries Jurisdiction (Federal 
Republic of Germany v. Iceland), Merits, I.C.J. Reports 1974, p. 175, at pp. 203-205, paras. 71-76; 
Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States), Merits, 
I.C.J. Reports 1986, p. 14, at p. 142. 
Factory at Chorzdw, Merits, 1928, l?C.LJ., Series A, No. 17, pp. 47-8. 
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“The fundamental concept of ‘damages’ is. . . reparation for a loss suffered; a 
judicially ascertained compensation for wrong. The remedy should be com- 
mensurate with the loss, so that the injured party may be made whole.”547 

Likewise the role of compensation was articulated by the Permanent Court in the following 

“Restitution in kind, or, if this is not possible, payment of a sum corresponding 
to the value which a restitution in kind would bear; the award, if need be, of 
damages for loss sustained which would not be covered by restitution in kind 
or payment in place of it - such are the principles which should serve to 
determine the amount of compensation due for an act contrary to international 

Entitlement to compensation for such losses is supported by extensive case law, State 
practice and the writings of jurists. 

(4) As compared with satisfaction, the function of compensation is to address the actual 
losses incurred as a result of the internationally wrongful act. In other words, the function 
of article 36 is purely compensatory, as its title indicates. Compensation corresponds to 
the financially assessable damage suffered by the injured State or its nationals. It is not 
concerned to punish the responsible State, nor does compensation have an expressive or 
exemplary character.549 Thus compensation generally consists of a monetary payment, 
though it may sometimes take the form, as agreed, of other forms of value. It is true that 
monetary payments may be called for by way of satisfaction under article 37, but they 
perform a function distinct from that of compensation. Monetary compensation is intended 
to offset, as far as may be, the damage suffered by the injured State as a result of the breach. 
Satisfaction is concerned with non-material injury, specifically non-material injury to the 
State, on which a monetary value can be put only in a highly approximate and notional 

(5) Consistently with other provisions of Part Two, article 36 is expressed as an obliga- 
tion of the responsible State to provide reparation for the consequences flowing from the 

547 R.I.A.A., vol. VII, p. 32 (1923), at p. 39 (emphasis in original). 
548 Factory at Chorzdw, Merits, 1928, P.C.I.J., Series A, No. 17, p. 47, cited and applied inter alia by the 

International Tribunal for the Law of the Sea in The M N  “Saiga” “0.2) (Sarnt Kncent and the 
Grenadines v. Guinea), judgment of 1 July 1999, para. 170. See also Papamichalopoulos v. Greece 
(Art. 50). E.C.H.R., Series A, No. 3304 (1995), at para. 36 (European Court of Human Rights); 
Velisquez Rodr&uez v. Honduras, Inter-Am.Ct.H.R., Series C, No. 4 (1989), at pp. 26-27,30-31 
(Inter-American Court of Human Rights); Eppetts, Abbett, McCarthy, Stratfon v. T4MS-AFFA 
Consulting Engineers ofIran and Others, (1984) 6 Iran-U.S.C.TR. 219, at p. 225. 

49 In Velcisquez Rodriguez v. Honduras {Compensahon), the Inter-American Court of Human Rights held 
that international law did not recognize the concept of punitive or exemplary damages: 
Inter-Am.Ct.H.R., Series C, No. 7(1989),p. 52. Seealso ReLetelrerandMoJff, (1992)I.L.R.,vol. 88, 
p. 727 concerning the assassination in Washington by Chilean agents of a former Chilean Minister; the 
compromis excluded any award of punitive damages, despite their availability under United States law. 
On punitive damages see also N. Jmgensen, “A Reappraisal of Punitive Damages in International 
Law”, E.H.L., vol. 68 (1997). p. 247; S. Wittich, “Awe of the Gods and Fear of the Priests: Punltive 
Damages in the Law of State Responsibility”, Austrian Review of International and European Law, 
vol. 3 (1998), p. 31. 

50 See commentary to article 37, para. (3). 
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commission of an internationally wrongful act.551 The scope of this obligation is delimited 
by the phrase “any financially assessable damage”, that is, any damage which is capable of 
being evaluated in financial terms. Financially assessable damage encompasses both dam- 
age suffered by the State itself (to its property or personnel or in respect of expenditures 
reasonably incurred to remedy or mitigate damage flowing from an internationally wrong- 
ful act) as well as damage suffered by nationals, whether persons or companies, on whose 
behalf the State is claiming within the framework of diplomatic protection. 

(6) In addition to the International Court of Justice, international tribunals dealing with 
issues of compensation include the International Tribunal for the Law of the the Iran- 
United States Claims Tribunal:53 human rights courts and other bodies:54 and I.C.S.I.D. 
tribunals under the Washington Convention of 1965.555 Other compensation claims have 
been settled by agreement, normally on a without prejudice basis, with the payment of 
substantial compensation a term of the agreement?56 The rules and principles developed 
by these bodies in assessing compensation can be seen as manifestations of the general 
principle stated in article 36. 

(7) As to the appropriate heads of compensable damage and the principles of assessment 
to be applied in quantification, these will vary, depending upon the content of particular 
primary obligations, an evaluation of the respective behaviour of the parties and, more gen- 
erally, a concern to reach an equitable and acceptable 0utcorne.5~~ The following examples 

551 For the requirement of a sufficient causal link between the internationally wrongful act and the damage 

552 E.g., The MN “Saiga” (N0.2) (Saint Vincent and the Grenadines v. Guinea), International Tribunal for 

553 The ban-United States Claims Tribunal has developed a substantial jurisprudence on questions of 

illustrate the types of damage that may be compensable and the methods of quantification 
that may be employed. 

(8) Damage to the State as such might arise out of the shooting down of its aircraft or 
the sinking of its ships, attacks on its diplomatic premises and personnel, damage caused 
to other public property, the costs incurred in responding to pollution damage, or incidental 
damage arising, for example, out of the need to pay pensions and medical expenses for 
officials injured as the result of a wrongful act. Such a list cannot be comprehensive and the 
categories of compensable injuries suffered by States are not closed. 

(9) In the Co@ Channel case, the United Kingdom sought compensation in respect of 
three heads of damage: replacement of the destroyer Saumarez, which became a total loss, 
the damage sustained by the destroyer Volage, and the damage resulting from the deaths and 

the assessment to expert enquiry. In respect 

med by the United Kingdom Government (&700,087) was justified. For 
the destroyer Volage, the experts had reached a slightly lower figure than the 

age to the two destroyers, the Court upheld the United Kingdom’s 
&50,048 representing “the cost of pensions and other grants made by it to victims 
ependants, and for costs of administration, medical treatment, e t ~ . ” ~ ~ ~  

see commentary to article 31, paras. (1 1)-(13), 

the Law of the Sea, judgment of 1 July 1999, paras. 170-177. 

jurisprudence on these subjects see inter alia, G.H. Aldrich, The Jurisprudence of the Iran-United 
States Claims Tribunal (Oxford, Clarendon Press, 1996). chs. 5 6 ,  12; C.N. Brower & J.D. Brueschke, 
The Iran-United Stares Claims Tribunal (The Hague, Nijhoff, 1998). chs. 14-18; M. Pellonpaa, 

In the MN “Saiga” case, Saint Vincent and the Grenadines sought compensa- 
from Guinea following the wrongful arrest and detention of a Saint Vincent and the 
adines’ registered vessel, the Saiga, and its crew. The International Tribunal for the 
of the Sea awarded compensation of U.S.$2,123,357 with interest. The heads of dam- 

sated included, inter alia, damage to the vessel, including costs of repair, losses 
th respect to charter hire of the vessel, costs related to the detention of the vessel, 
es for the detention of the captain, members of the crew and others on board 

t Vincent and the Grenadines had claimed compensation for the violation 
of ships flying its flag occasioned by the arrest and detention of the 

however, the Tribunal considered that its declaration that Guinea acted wrongfully 
s h g  the vessel in the circumstances, and in using excessive force, constituted ad- 
reparation.559 Claims regarding the loss of registration revenue due to the illegal 

for the expenses resulting from the time lost by officials in dealing 
t and detention of the ship and its crew were also unsuccessful. In respect of 
e Tribunal held that Saint Vincent and the Grenadines failed to produce sup- 
ce. In respect of the latter, the Tribunal considered that such expenses were 

were incurred in the exercise of the normal functions of a flag 

assessment of damage and the valuation of expropriated property. For reviews of the Tribunal’s 

“Compensable Claims Before the Tribunal: Expropriation Claims”, in R.B. Lillich & D.B. McGraw 
(eds.), The Iran-United States Claims Tribunal: Its Contribution to the Law of State Responsibility 
(Irvington-on-Hudson, Transnational Publishers, 1998), pp. 185-266; D.P. Stewart, “Compensation and 
Valuation Issues”, ibid., pp. 325-385. 

International Human Rights Law (Oxford, Oxford University Press, 1999), pp. 214-279. 

investments arising between States parties and nationals. Some of these claims involve direct recourse 
to international law as a basis of claim. See e.g. Asian Agricultural Products Lrd. v. Republic ofSri 
L a n k ,  (1990)4I.C.S.l.D. Reports245 

Reports 1992, p. 240, and for the Court’s order of discontinuance following the settlement, 1.C.J. 
Reports 1993, p. 322; Passage through the Great Belt (Finland v. Denmark), I.C.J. Reports 1992, p. 348 
(order of discontinuance following settlement); Aerial Incident of 3 July 1988 (Islamic Republic of Iran 

554 For a review of the practice of such bodies in awarding compensation see D. Shelton, Remedies in 

555 I.C.S.I.D. Tribunals have jurisdiction to award damages or other remedies in cases concerning 

556 See e.g. Certain Phosphate Lands in Nauru (Nauru v. Australia), Preliminary Objections, I.C.J. 

v. United States of America), I.C.J. Reports 1996, p. 9 (order of discontinuance following settlement). 

Press, 1996), p. 242. See also B. Graefrath, “Responsibility and damages caused relationship between 
responsibility and damages”, Recueil des cours, vol. 185 (1984-II), p. 95, at p. 101; L. Reitzer, La 
riparation comme consbquence de l’acte illicite en droit international (Paris, S k y ,  1938); C.D. Gray, 
Judicial Remedies in International Law (Oxford, Clarendon Press, 1987), pp. 33-34; J. Personnaz, La 
riparation du prtrjudice en droit international public (Paris, Sky ,  1939); M. Iovane, La riparazione 
nella teoria e nella prassi intemazionale (Milan, Giuffrk, 1990). 

557 Cf. G.H. Aldrich, The Jurisprudence of the Iran-United States Claims Tribunal (Oxford, Clarendon 
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ayment of Can. $3 million (about 50% of the amount (1 1) In a number of cases payments have been directly negotiated between injured and 
injuring States following wrongful attacks on ships causing damage or sinking of the vessel, 
and in some cases, loss of life and injury among the crew.561 Similar payments have been 
negotiated where damage is caused to aircraft of a State, such as the “full and final settle- 
ment” agreed between Iran and the United States following a dispute over the destruction 
of an Iranian aircraft and the killing of its 290 passengers and crew.562 

(12) Agreements for the payment of compensation are also frequently negotiated by States 
following attacks on diplomatic premises, whether in relation to damage to the embassy 
i t ~ e l f 5 ~ ~  or injury to its personnel?64 Damage caused to other public property, such as roads 
and infrastructure, has also been the subject of compensation ~laims.5~’ In many cases these 
payments have been made on an ex gratia or without prejudice basis, without any admission 
of re~pons ib i l i ty .~~~ 

(1 3) Another situation in which States may seek compensation for damage suffered by 
the State as such is where costs are incurred in responding to pollution damage. Follow- 
ing the crash of the Soviet Cosmos-954 satellite on Canadian territory in January 1978, 
Canada’s claim for compensation for expenses incurred in locating, recovering, remov- 
ing and testing radioactive debris and cleaning up affected areas was based “jointly and 
separately on (a) the relevant international agreements. . . and (b) general principles of in- 
ternational law”.567 Canada asserted that it was applying “the relevant criteria established 
by general principles of international law” according to which fair compensation is to be 
paid, by including in its claim only “those costs that are reasonable, proximately caused 
by the intrusion of the satellite and deposit of debris and capable of being calculated with 
a reasonable degree of certainty”.568 The claim was eventually settled in April 1981 when 

561 See the payment by Cuba to the Bahamas for the sinking by Cuban aircraft on the high seas of a 
Bahamian vessel, with loss of life among the crew (R.G.D.LFi, vol. 85 (1981), p. 540), the payment of 
compensation by Israel for an attack in 1967 on the U.S.S. Liberty, with loss of life and injury among 
the crew (R.G.D.LP, vol. 85 (1981), p. 562) and the payment by Iraq of US $27 million for the 37 
deaths which occurred in May 1987 when Iraqi aircraft severely damaged the U.S.S. Stark (A.J.I.L, 
vol. 83 (1989), p. 561). 

562 Aerial Incident of 3 July I988 (Islamic Republic of Iran v. United States ofAmerica), I.C.J. Reports 

(14) Compensation claims for pollution costs have been dealt with by the United Nations 
Compensation Commission in the context of assessing Iraq’s liability under international 
law “for any direct loss, damage, including environmental damage and the depletion of 
natural resources.. . as a result of its unlawful invasion and occupation of Kuwait”.570 
Decision 7 of the Governing Council of the Commission specifies various heads of damage 
encompassed by “environmental damage and the depletion of natural resources”.571 

15) In cases where compensation has been awarded or agreed following an interna- 
threatens environmental damage, payments have been 

ured State for expenses reasonably incurred in preventing or 
ution, or to providing compensation for a reduction in the value of polluted 
wever, environmental damage will often extend beyond that which can be 

lean-up costs or property devaluation. Damage to such envi- 
amenity, etc - sometimes referred to as “non-use values”) 

matter of principle, no less real and compensable than damage to property, though 
be difficult to quantify. 

matic protection, a good deal of guidance is available as 
ation standards and methods of valuation, especially as concerns 
ngs of, or damage to, tangible property. It is well-established that 

in respect of personal injuries suffered by its officials or 
ahonals, over and above any direct injury it may itself have suffered in relation to the 

e personal injury encompasses not only associated material losses, 
capacity, medical expenses and the like, but also non- 
vidual (sometimes, though not universally, referred to 

a1 legal systems). Non-material damage is generally understood 
ones, pain and suffering as well as the affront to sensibilities 

th an intrusion on the person, home or private life. No less than material 
ed by the injured State, non-material damage is financially assessable and 

m of compensation, as stressed in the “Lusitania” case.573 
nternational law provides compensation for mental suffering, 

to feelings, humiliation, shame, degradation, loss of social position or injury to credit 
putation, such injuries being “very real, and the mere fact that they are difficult to 

1996, p. 9 (order of discontinuance following settlement). For the settlement agreement itself, see the 
General Agreement between Iran and the United States on the Settlement of Certain 1.C.J. and Tribunal 
Cases of 9 February 1996, made an Award on Agreed Terms by order of the Iran-United States Claims 
Tribunal, 22 February 1996 (1996) 32Iran-U.S.C.ZR. 207, at p. 213. 

563 See e.g. the Agreement of 1 December 1966 between the United Kingdom and Indonesia for the 
payment by the latter of compensation for, infer alia, damage to the British Embassy during mob 
violence (United Kingdom Treaty Series, No. 34 (1967)) and the payment by Pakistan to the United 
States of compensation for the sacking of the United States’ Embassy in Islamabad in 1979: R.G.D.1.R 
vol. 85 (1981), p. 880. 

pp. 64-65; [l892] US. Fox Rels. pp. 24-43,44,49-51; [1893] US. Fox Rels. pp. 174-179, 181-182, 
184); Whiteman, Damages, vol. I, pp. 80-81. 

9 Protocol between Canada and the USSR, 2 April 1981, I.L.M., vol. 20 (1981), 689. 
0 SC res. 687 (1991), para. 16. 
1 Criteriafor AddztionaZ Categories of Claims, Decision 7 of the United Nations Compensation 

Commission Governing Council, 17 March 1992, S/AC.26/1991/7iRev. 1. 
2 See the decision of the arbitral tribunal in the Trail Smelter Arbitration, R.I.A.A., vol. In, p. 1907 

(1938, 1941), which provided compensation to the United States for damage to land and property 
caused by sulphur dioxide emissions from a smelter across the border in Canada. Compensation was 
assessed on the basis of the reduction in value of the affected land. 

3 R.I.A.A., vol. VII, p. 32 (1923). International tribunals have frequently granted pecuniary compensation 
for moral injury to pnvate parties. E.g. Chevreau (France v. United Kingdom), R.I.A.A., vol. 11, p. 1113 
(1923);A.J.I.L., vol. 27 (1933), p. 153; Gage, R.I.A.A., vol. X, p. 226 (1903); Di Caro, R.Z.A.A., vol. X, 
p. 597 (1903); Heirs of Jean Maninaf, R.I.A.A., vol. X, p. 55 (1903). 

564 See e.g. Claim of Consul Henry R. Myers (United States v. Sun Salvador), [1890] US. Fox Rels. 

565 For examples see Wteman,  Damages, vol. I, p. 81. 
566 See e.g. United States-China agreement providing for an ex gratia payment of US. $4.5 million, to be 

given to the families of those killed and to those injured in the bombing of the Chinese Embassy in 
Belgrade on 7 May 1999, A.J.I.L., vol. 94 (ZOOO), p. 127. 

567 Canada, Claim against the USSR for Damage Caused by Soviet Cosmos 954,23 January 1979, LLM., 
vol. 18 (1979), p. 899, at p. 905. 

568 Ibid., at p. 906 
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measure or estimate by money standards makes them none the less real and affords no rights bodies on compensation draw on principles of reparation under general international 
reason why the injured person should not be compensated. . . ”574 

(17) International courts and tribunals have undertaken the assessment of compensation 
for personal injury on numerous occasions. For example, in the Mfl “Saiga” the 
Tribunal held that Saint Vincent and the Grenadines’ entitlement to compensation included 
damages for injury to the crew, their unlawful arrest, detention and other forms of ill- 
treatment. 

(18) Historically compensation for personal injury suffered by nationals Or Officials Of a 
State arose mainly in the context of mixed claims commissions dealing With State resPon- 
sibility for injury to aliens. Claims commissions awarded compensation for personal injury 
both in cases of wrongful death and deprivation of liberty. Where claims were made in 
respect of wrongful death, damages were generally based on an evaluation of the losses of 
the surviving heirs or successors, calculated in accordance with the well-known formula of 
Umpire Parker in the “Lusitaniu” case, estimating: 

“the amounts (a) which the decedent, had he not been killed, would probably 
have contributed to the claimant, add thereto (b) the pecuniary value to such 
claimant of the deceased’s personal services in claimant’s care, education, 
or supervision, and also add (c) reasonable compensation for such mental 
suffering or shock, if any, caused by the violent severing of family ties, as 
[the] claimant may actually have sustained by reason of such death. The sum 
of these estimates reduced to its present cash value, will generally represent 
the loss sustained by claimant.”576 

(20) In addition to a large number of lump-sum compensation agreements covering mui- 
tiple claims,5*’ property claims of nationals arising out of an internationally wrongful act 
have been adjudicated by a wide range of ad hoc and standing tribunals and commissions, 
with reported cases spanning two centuries. Given the diversity of adjudicating bodies, the 
awards exhibit considerable variability.582 Nevertheless, they provide useful principles to 
guide the determination of compensation under this head of damage. 

(21) The reference point for valuation purposes is the loss suffered by the claimant whose 
roperty rights have been infringed. This loss is usually assessed by reference to specific 
eads of damage relating to (i) compensation for capital value, (ii) compensation for loss 
f profits, and (iii) incidental expenses. 

(22) Compensation reflecting the capital value of property taken or destroyed as the result 
of an internationally wrongful act is generally assessed on the basis of the “fair market 
value” of the property lost.583 The method used to assess “fair market value”, however, 

580 See e.g. the decision of the Inter-American Court in Velrfsquez Rodriguez v. Honduras, 
Inter-Am.Ct.H.R., Series C, No. 4 (1989) at pp. 26-27,30-1. Cf. also Papamichalopoulos v. Greece 
(Article SO), E.C.H.R., Series A, No. 330-B (1995), at para. 36. 

Agreements (Charlottesville, University Press of Vuginia, 1975); B. H. Weston, R. B. Lillich & D. J. 
Bmederman, International Claim: Their Settlement by Lump Sum Agreements, 1975-1995 (Ardsley, 
N.Y., Transnational Publishers, 1999). 

compensation applicable in light of the distinction between lawful expropriation of property by the 
State on the one hand, and unlawful takings on the other, a distinction clearly drawn by the Permanent 
Court in Factory at Chorzdw, Merits, 1928, P.C.I.J., Series A, No. 17 p. 47. In a number of cases 
tribunals have employed the distinction to rule in favour of compensation for lost profits in cases of 
unlawful takings (see e.g. the observations of the arbitrator in Libyan American Oil Company 
(LIAMCO) v. Government of Libya, (1982) I.L.R., vol. 62, p. 141, at pp. 202-203; and also the Aminoil 
arbitration: Government of Kuwait v. American Independent Oil Company, (1982) I.L.R., vol. 66, 
p. 529, at p. 600, para. 138; and Amoco International Finance Corporation v. Government of the 
Islamic Republic of Iran, (1987) 15 Iran-U.S.C.T.R. 189, at p. 246, para. 192). Not all cases, however, 
have drawn a distinction between the applicable compensation principles based on the lawfulness or 
unlawfulness of the taking. See e.g. the decision of the Iran-United States Tribunal in Phillips 
Petroleum Co. Iran v. Government of the Islamic Republic of Iran, (1989) 21 Iran-U.S.C.XR. 79, at 
p. 122, para. 110. See also Starrett Housing Corp. v. Government of the Islamic Republic of Iran, 
(1987) 16 Iran-U.S.C.T.R. 112 where the Tribunal made no distinction in terms of the lawfulness ofthe 
taking and its award included compensation for lost profits. 

83 See American International Group, Inc. v. Government of the Islamic Republic of Iran, which stated 
that, under general international law, “the valuation should be made on the basis of the fiur market 
value of the shares? (1983) 4 Iran-U.S.C.T.R. 96, at p.106. In Starrett Housing Corp. v. Government of 
the Islamic Republic of Iran, the Tribunal accepted its expert’s concept of fair market value “as the 
price that a willing buyer would pay to a willing seller in circumstances in which each had good 
infomation, each desired to maximize his financial gain, and neither was under duress or threat”: 
(1987) 16 Iran-U.S.C.ZR. 112, at p. 201. See also the World Bank Guidelines on the Treatment of 
Foreign Direct Investment, which state In paragraph 3 of Part IV that compensation “will be deemed 
adequate if it is based on the fair market value of the taken asset as such value 1s determined 
immediately before the time at which the taking occurred or the decision to take the asset became 
publicly known”: World Bank, Legal Framework for the Treatment of Foreign Invesment, 2 vols., 

81 See e.g. R. B. Lillich & B. H. Weston, International Claim: Their Settlement by Lump Sum 

In cases of deprivation of liberty, arbitrators sometimes awarded a set amount for 
spent in detention.577 Awards were often increased when abusive conditions of 
ment accompanied the wrongful arrest and imprisonment, resulting in particularly senous 
physical or psychological injury?78 

(19) Compensation for personal injury has also been dealt with by human rights bodi 
in particular the European and Inter-American Court of Human Rights. Awards of compe 
sation encompass material losses (loss of earnings, pensions, medical expenses etc. 
non-material damage (pain and suffering, mental anguish, humiliation, loss of enjoy 
of life and loss of companionship or consortium), the latter usually quantified on the 
of an equitable assessment. Hitherto, amounts of compensation or damages award 
recommended by these bodies have been modest.579 Nonetheless, the decisions of hum 

574 R.I.A.A., vol. VII, p. 32 (1923). at p. 40. 
575 The M N  “Saiga” (N0.2) (Saint Vincent and the Grenadines v. Guinea), International Tribunal for th 

576 R.I.A.A., vol. VD, p. 32 (1923), at p. 35. 
577 E.g. Topaze, R.I.A.A., vol. IX, p. 387 (1903). at p. 389; Faulkner, R.1.A.A.. vol. n! P. 67 (1926)~ at P. 
578 E.g. William McNeil, R.I.A.A., vol. V, p. 164 (1931), at p. 168. 
579 See the review by D. Shelton, Remedies in International Human Rights Law (Oxford, Clarendon Re 

1999). chs. 8,9; A. Randelzhofer & C. Tomuschat (eds.), State Responsibility and the Individual; 
Reparation in Instances of Grave Violations of Human Rights (The Hague, Nijhoff, 1999); R. Pisillo 
Mazzeschi, “La nparmione per violazione dei diritti umani nel diritto internazionale e nella 
Convenzione Europea”, La Comunith Internazionale, vol. 53 (1998), p. 215. 

82 Controversy has persisted in relation to expropriation cases, particularly over standards of 

Law of the Sea, judgment of 1 July 1999. 
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depends on the nature of the asset concerned. Where the property in question or comparable compensation context and any rules specific to it. The balance sheet may contain an entry for 
property is freely traded on an open market, value is more readily determined. In such ut the reliability of such figures depends upon their proximity to the moment of an 
cases, the choice and application of asset-based valuation methods based on market data 
and the physical properties of the assets is relatively unproblematic, apart from evidentiary 
difficulties associated with long outstanding claims.584 Where the property interests in 
question are unique or unusual, for example, art works or other cultural property:85 or 
are not the subject of frequent or recent market transactions, the determination of value is 
more difficult. This may be true, for example, in respect of certain business entities in the 
nature of a going concern, especially if shares are not regularly traded.586 

(23) Decisions of various ad hoc tribunals since 1945 have been dominated by claims in 
respect of nationalised business entities. The preferred approach in these cases has been 
to examine the assets of the business, making allowance for goodwill and profitability as 
appropriate. This method has the advantage of grounding compensation as much as possible 
in some objective assessment of value linked to the tangible asset backing of the business. 
The value of goodwill and other indicators of profitability may be uncertain, unless derived 
frominformation provided by arecent sale or acceptable arms-length offer. Yet, for profitable 
business entities where the whole is greater than the sum of the parts, compensation would 
be incomplete without paying due regard to such factors.587 

(24) An alternative valuation method for capital loss is the determination of net book 
value, i.e., the difference between the total assets of the business and total liabilities 
shown on its books. Its advantages are that the figures can be dete 
to market costs, they are normally drawn from a contemporaneous 
based on data generated for some other purpose than supporting the claim. Accordin 
net book value (or some variant of this method) has been employed to asses 
businesses. The limitations of the method lie in the reliance on historical figures, the use 
accounting principles which tend to undervalue assets, especially in periods of inflati 
the fact that the purpose for which the figures were produced does not take accoun 

(25) In cases where a business is not a going so-called “break-up”, “liquida- 
tion” or “dissolution” value is generally employed. In such cases no provision is made for 
value over and above the market value of the individual assets. Techniques have been de- 
veloped to construct, in the absence of actual transactions, hypothetical values representing 
what a willing buyer and willing seller might agree.589 

(26) Since 1945, valuation techniques have been developed to factor in different elements 
of risk and pr~bability.~” The discounted cash flow (DCF) method has gained some favour, 
especially in the context of calculations involving income over a limited duration, as in 
the case of wasting assets. Although developed as a tool for assessing commercial value, 
it can also be useful in the context of calculating value for compensation purposes.591 But 
difficulties can arise in the application of the DCF method to establish capital value in the 

context. The method analyses a wide range of inherently speculative elements, 
ch have a significant impact upon the outcome (e.g. discount rates, currency 

ons, inflation figures, commodity prices, interest rates and other commercial risks). 
led tribunals to adopt a cautious approach to the use of the method. Hence although 

ed methods have been accepted in principle, there has been a decided preference 
d  method^.^" A particular concem is the risk of double-counting which arises 

from the relationship between the capital value of an enterprise and its contractually based 

8 For an example of a business found not to be a going concern see Phelps Dodge Corp. v. Islamic 
Republic of Iran, (1986) 10 Iran-U.S.C.T.R. 121 where the enterprise had not been established long 
enough to demonstrate its viability. In SEDCO v. National Iranian Oil Company, claimant sought 
dissolution value only: (1986) 10 Iran-U.S.C.T.R. 180. 

9 The hypothetical nature of the result is discussed in Amoco International Finance Corp. v. Islamic 
Republic of Iran, (1987) 15 Iran-U.S.C.T.R 189, at pp. 256-7, paras. 220-223. 

0 See for example the detailed methodology developed by the U.N.C.C. for assessing Kuwati corporate 
clams (Report and Recornmendations made by the Panel of Commissioners concerning the First 
Instalment of “E4” Claims, 19 March 1999, S/AC.26/1999/4, paras 32-62) and clams filed on behalf 
of non-Kuwaiti corporations and other business entities, excluding oil sector, constructiodengineering 
and expoa guarantee clams (Report and Recommendations made by the Panel of Commissioners 
concerning the Third Instalment of “E2” Claims, 9 December 1999, S/AC.26/1999/22). 
The use of the dwounted cash flow method to assess capital value was analysed in some detal in 
Amoco Inremarional Finance Corp. v. Islamic Republic of Iran, (1987) 15 Iran-U.S.C.T.R. 189; Starrett 
Housing Corp. v. Islamic Republic of Iran, (1987) 16 Iran-US. C.T.R. 112; Phillips Petroleum Co. Iran 
V. Islamic Republic of Iran, (1989) 21 Iran-U.S.C.T.R. 79; and Ebrahimi (Shahin Shaine) v. Islamic 
Republic of Iran, (1994) 30 Iran-U.S.C.T.R. 170. 
See e.g. Amoco International Finance Corp. v. Islamic Republic of Iran, 15 Iran-U.S.C.T.R. 189 
(1987); Starrett Housing Corp. v. Islamic Republic of Iran, 16 Iran-U.S.C.T.R. 112 (1987), Phillips 
Petroleum Co. Iran v. Islamic Republic of Iran, 21 Iran4J.S.C.T.R. 79 (1989). In the context of claims 
for lost profits, there is a corresponding preference for claims to be based on past performance rather 
than forecasts. For example, the United Nations Compensatton Commisslon guidelines on valuatton of 
business losses in Decision 9, S/AC.26/1992/9, para. 19 state: “The method of a valuation should 
therefore be one that focuses on past performance rather than on forecasts and projections into the 

See e.g. Ebrahimi (Shahin Shaine) v. Islamic Republic of Iran, (1994) 30 Iran-U.S.C.T.R. 170, 

claims arose. See e.g. the USSR.-U.K.  Agreement of 15 July 1986 concerning clams 

the choice of valuation method was sometimes determined by avalability of evidence. 

586 Were share pnces provide good evidence of value, they may be utilised, as in INA Corporation 

American-Mexican Claims Commission (1926), p. 153. See also Propositions and Conclusions on 

Nations Compensation Commission Governing Council, 6 March 1992, S/AC.26/1992/9, para. 16. 
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(27) Paragraph 2 of article 36 recognizes that in certain cases compensation for loss of (28) Three categories of loss of profits may be distinguished: first, lost profits from income- 
profits may be appropriate. International tribunals have included an award for loss of Profits producing property during a period when there has been no interference with title as distinct 
in assessing compensation: for example the decisions in the Cape Horn Pigeon from temporary loss of use; secondly, lost profits from income-producing property between 
and Sapphire International Petroleums Ltd. V. National Iranian oil LOSS of the date of taking of title and adjudication,602 and thirdly, lost future profits in which profits 
profits played a role in the Factory at Chorzdw case itself, the h m a n e n t  court deciding anticipated after the date of adjudication are awarded.603 
that the injured party should receive the value of Property by Way of damages not as it 
stood at the time of expropriation but at the time of indernnificati~n?’~ Awards for loss of (29) The first category involves claims for loss of profits due to the temporary loss of 
profits have also been made in respect of contract-based lost profits in Libyan American use and enjoyment of the income-producing asset.604 In these cases there is no interference 
oil Company (LIAMCO) V, Libya597 and in some I.C.S.I.D.  arbitration^?^' Nevertheless, with title and hence in the relevant period the loss compensated is the income to which the 
lost profits have not been as commonly awarded in practice as compensation for m ~ ~ e d  claimant was entitled by virtue of undisturbed ownership. 
losses. Tribunals have been reluctant to provide compensation for claims With inherently 
speculative elements.59’ m e n  compared with tangible assets, profits (and intangible  sets (30) The second category of claims relates to the unlawful taking of income-producing 
which are income-based) are relatively vulnerable to Commercial and political risks, In such cases lost profits have been awarded for the period up to the time of 
increasingly SO the further into the future projections are made. In cases where lost fu on. In the Factoiy at Chorzdw case,605 this took the form of re-invested income, 
profits have been awarded, it has been where an anticipated income Stream has attan ng profits from the time of taking to the time of adjudication. In the Nonvegian 
sufficient attributes to be considered a legally protected interest of sufficient certainty to wners case,6o6 lost profits were similarly not awarded for any period beyond the date 
compensable.6°0 This has normally been achieved by virtue Of Contractual arrangements udication. Once the capital value of income-producing property has been restored 
in some cases, a well-established history of dealings.601 the mechanism of compensation, funds paid by way of compensation can once 

invested to re-establish an income stream. Although the rationale for the award of 
ts in these cases is less clearly articulated, it may be attributed to a recognition of 

claimant’s continuing beneficial interest in the property up to the moment when potential 
594 

tution is converted to a compensation payment.6o7 

The third category of claims for loss of profits arises in the context of concessions 
other contractually protected interests. Again, in such cases, lost future income has 

that the profits anticipated were probable and not merely possible”: Whiteman, Damges ,  vol. 111, 

This is most commonly associated with the deprivation of property, as opposed to wrongful termination 
of a contract or concession. If restitution were awarded, the award of lost profits would be analogous to 
cases of temporary dispossession. If restitution is not awarded, as in Factory at Chorz6w (Merits), 
1928, IICLJ., Series A, No. 17, p. 47 and Norwegian Shipowners (NonUayKJSA), R.I.A.A., vol. I, 
p. 307 (1922). lost profits may be awarded up to the time when compensation is made available as a 

Awards of lost future profits have been made in the context of a contractually protected income stream, 
as in the Amco Asia case (Amco Asia Corp. and Others v. Republic of Indonesia, First Arbitration 
(1984); Annulment (1986); Resubmtted Case, (1990) 1 1.C.S.l.D. Reports 377), rather than on the 
basis of the raking of income-producing property. In the U.N. Compensation Commission’s Report and 
Recommendations made by the Panel of Commissioners concerning the Second Instalment of “E2” 
Claim, 19 March 1999, S/AC.26/1999/6, dealing with reduced profits, the Panel found that losses 
arising from a decline in business were compensable even though tangible property was not affected 
and the businesses continued to operate throughout the relevant period (ibid., para. 76). 
Many of the early cases concern vessels seized and detained. In The “Montij,”, an American vessel 
seized in Panama, the Umpire allowed a sum of money per day for loss of the use of the vessel: Moore, 
Znternational Arbitrations, vol. 11, p. 1421 (1875). In The “Betsq” ,  compensation was awarded not 
only for the value of the cargo seized and detained, but also for demurrage for the period representing 
loss of use: Moore, International Adjudications, vol. V, p. 47, at p. 113 (1794). 
Factory at Chorzdw (Merits), 1928, II 
Norwegian Shipowners (NonUayKJSA 
For the approach of the U.N.C.C. in dealing with loss of profits claims associated with the destruction 
of businesses following the Iraqi invasion of Kuwait, see Report and Recommendations made by the 
Panel of Commissioners concerning the First Instalment of “E4” Claims, 19 March 1999, 
SlAC.261199914, paras 184-187). 

595 
596 
597 
598 

, Series A, No. 17, pp. 47-48.53. 

esia, First Arbitration (1984) 
AGIP Spa v. Government of 

599 substitute for restitution. 

600 

, Series A, No. 17, p. 47). 
A.A., vol. I, p. 307 (1922). 

601 order to be allowable, prospective profits mUSt not be to0 Speculative, 
e like. There must be proof that they were reasonably anticipated; and 
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sometimes been awarded.608 In the case of contracts, it is the future income stream which ARTICLE 37 
Satisfaction is compensated, up to the time when the legal recognition of entitlement ends. In some 

contracts this is immediate, e.g. where the contract is determinable at the instance of the 
State,609 or where some other basis for contractual termination exists. Or it may arise from 
some future date dictated by the terms of the contract itself. 

(32) In other cases lost profits have been excluded on the basis that they were not suffi- 
ciently established as a legally protected interest. In the Oscar Chinn case6’’ a monopoly 
was not accorded the status of an acquired right. In the Asian Agricultural Products case,6” 
a claim for lost profits by a newly established business was rejected for lack of evidence of 
established earnings. Claims for lost profits are also subject to the usual range of limitations 
on the recovery of damages, such as causation, remoteness, evidentiary requirements and 
accounting principles, which seek to discount speculative elements from projected figures. 

(33) If loss of profits are to be awarded, it is inappropriate to award interest under article 
38 on the profit-earning capital over the same period of time, simply because the capital 
sum cannot be simultaneously earning interest and generating profits. The essential aim i 
to avoid double recovery while ensuring full reparation. 

(34) It is well established that incidental expenses are compensableif they were reasonably 
incurred to repair damage and otherwise mitigate loss arising from the breach.612 Suc 
expenses may be associated for example with the displacement of staff or the need to store 
or sell undelivered products at a loss. 

608 

1. The State responsible for an internationally wrongful act is under 
an obligation to give satisfaction for the injury caused by that act insofar 
as it cannot be made good by restitution or compensation. 

2. Satisfaction may consist in an acknowledgement of the breach, an 
expression of regret, a formal apology or another appropriate modality. 

3. Satisfaction shall not be out of proportion to the injury and may 
not take a form humiliating to the responsible State. 

Commentary 

1) Satisfaction is the third form of reparation which the responsible State may have to 
ovide in discharge of its obligation to make full reparation for the injury caused by an 

ationally wrongful act. It is not a standard form of reparation, in the sense that in 
cases the injury caused by an internationally wrongful act of a State may be fully 
ed by restitution and/or compensation. The rather exceptional character of the remedy 

satisfaction, and its relationship to the principle of full reparation, are emphasized by the 
se “insofar as [the injury1 cannot be made good by restitution or compensation”. It is 
in those cases where those two forms have not provided full reparation that satisfaction 

Article 37 is divided into three paragraphs, each dealing with a separate aspect of 
sfaction. Paragraph 1 addresses the legal character of satisfaction and the types of injury 
which it may be granted. Paragraph 2 describes, in a non-exhaustive fashion, some 
dalities of satisfaction. Paragraph 3 places limitations on the obligation to give satisfac- 

having regard to former practices in cases where unreasonable forms of satisfaction 
sometimes demanded. 

accordance with paragraph I ,  the injury for which a responsible State is obliged 
full reparation embraces “any damage, whether material or moral, caused by the 

ationally wrongful act of a State”. Material and moral damage resulting from an 
tionally wrongful act will normally be financially assessable and hence covered 
remedy of compensation. Satisfaction, on the other hand, is the remedy for those 
s, not financially assessable, which amount to an affront to the State. These injuries 

frequently of a symbolic character, arising from the very fact of the breach of the 
gation, irrespective of its material consequences for the State concerned. 

609 
610 
611 ocratic Socialist Republic of Sri Lanka, (1990) 4 I.C.S.I.D. 

612 

The availability of the remedy of satisfaction for injury of this kind, sometimes 
nbed as “non-material injury”,613 is well-established in international law. The point 
made, for example, by the Tribunal in the Rainbow Warrior arbitration: 

See C. Dominic6 “De la rkparation constructive du prt5judice immat6riel souffea par un Etat”, in 
L‘ordre juridique international entre tradition et Innovation; Recueil d’itudes (Paris, P.U.F., 1997) 
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interests of the beneficiaries, disciplinary or penal action against the individuals whose 
conduct caused the internationally wrongful act622 or the award of symbolic damages for 
non-pecuniary Assurances or guarantees of non-repetition, which are dealt with 
in the articles in the context of cessation, may also amount to a form of satisfaction.624 

2 does not attempt to list all the possibilities, but neither is it intended to exclude 
eover the order of the modalities of satisfaction in paragraph 2 is not intended to 
hierarchy or preference. Paragraph 2 simply gives examples which are not listed 

rder of appropriateness or seriousness. The appropriate mode, if any, will be determined 
ing regard to the circumstances of each case. 

“There is a long established practice of States and international Courts and 
Tribunals of using satisfaction as a remedy or form of reparation (in the wide 
sense) for the breach of an international obligation. This practice relates par- 
ticularly to the case of moral or legal damage done directly to the State, 
especially as opposed to the case of damage to persons involving international 
resp~nsibi l i t ies” .~~~ 

State practice also provides many instances of claims for satisfaction in circumstances 
where the internationally wrongful act of a State causes non-material injury to another 
State. Examples include situations of insults to the symbols of the State, such as the national 
flag,6lS violations of sovereignty or territorial integrity,6I6 attacks on ships or aircraft,617 ill 
treatment of or deliberate attacks on heads of State or Government or diplomatic or consular 
representatives or other protected persons618 and violations of the premises of embassies or 
consulates or of the residences of members of the missi0n.6’~ 

(5) 
edgement of the breach, an expression of regret, a formal apology or another approp 
modality. The forms of satisfaction listed in the article are no more than examples. 
appropriate form of satisfaction will depend on the circumstances and cannot be presc 
in Many possibilities exist, including due inquiry into the causes of an 
dent resulting in harm or a trust fund to manage compensation payments i 

614 Rainbow Warrior (New ZealandFrance), R.Z.A.A., vol. X X ,  p. 217 (1990), at pp. 272-273, para. 122. 
615 Examples are the Magee case (1874) (Whiteman, Damages, vol. I, p. 64). the Petit Vuisse 

(1863) (Whiteman, Damages, 2nd series, vol. 111, No. 2564) and the case that arose from 

One of the most common modalities of satisfaction provided in the case of moral or 
-material injury to the State is a declaration of the wrongfulness of the act by a competent 
rt or tribunal. The utility of declaratory relief as a form of satisfaction in the case of 
material injury to a State was affirmed by the International Court in the Co@ Channel 
where the Court, after finding unlawful a mine-sweeping operation (Operation Retail) 

ed out by the British Navy after the explosion, said: Paragraph 2 of article 37 provides that satisfaction may consist in an acknow 

“to ensure respect for international law, of which it is the organ, the Court 
must declare that the action of the British Navy constituted a violation of 
Albanian sovereignty. This declaration is in accordance with the request made 
by Albania through her Counsel, and is in itself appropriate satisfaction:’62s 

s has been followed in many subsequent cases.626 However, while the making of a 
aration by a competent court or tribunal may be treated as a form of satisfaction in a 
n case, such declarations are not intrinsically associated with the remedy of satisfaction. 
court or tribunal which has jurisdiction over a dispute has the authority to determine the 

ness of the conduct in question and to make a declaration of its findings, as a necessary 
s of determining the case. Such a declaration may be a preliminary to a 
rm of reparation, or it may be the only remedy sought. What the Court did 

nnel case was to use a declaration as a form of satisfaction in a case where 
ania had sought no other form. Moreover such a declaration has further advantages: it 

be clear and self-contained and will by definition not exceed the scope or limits of 
tion referred to in paragraph 3 of article 37. A judicial declaration is not listed in 

aph 2 only because it must emanate from a competent third party with jurisdiction 
r adispute, and the articles are not concerned to specify such aparty or to deal with issues 
udicial jurisdiction. Instead, article 37 specifies the acknowledgement of the breach by 
responsible State as a modality of satisfaction. 

the French flag in Berlin in 1920 (C. Eagleton, The Responsibility of States in Znternatio 
York, New York University Press, 1928), pp. 186-187). 

616 As occurred in the Rainbow Warrior arbitration, R.Z.A.A., vol. XX, p. 217 (1990). 
617 Examples include the attack carried out in 1961 against a Soviet aircraft transporting President 

Brezhnev by French fighter planes over the international waters of the Mediterranean (R.G.D.Z.P., 
vol. 65 (1961), p. 603); and the sinking of a Bahamian ship in 1980 by a Cuban aircraft (R.G.D.Z.II, 
VO~.  84 (1980), pp. 1078-1079. 

618 See F. Przetacznik, “La responsabilit6 internationale de l’Etat B raison des pr6judices de caractbre 
moral et politique caus6s Bun autre Etat”, R.G.D.Z.P., vol. 78 (1974), p. 917, at p. 951. 

(Moore, Digest, vol. VI, p. 811, at p. 812), and the failed attempt of two Egyptian policemen, in 188 
619 Examples include the attack by demonstrators in 1851 on the Spanish Consulate in New Orleans 

to intrude upon the premises of the Italian Consulate at Alexandria (La prassi italiana di dirilto 
internazionale, 2nd series, (Dobbs Ferry, N.Y., Oceana, 1970) vol. In, No. 2558). Also see cases of 
apologies and expressions of regret following demonstrations in front of the French Embassy in 
Belgrade in 1961 (R.G.D.Z.P., vol. 65 (1961), p. 610), and the fires in the libraries of the United Sta 
Information Services in Cairo in 1964 (R.G.D.Z.P., vol. 69 (196% pp. 130-131) and in Karachi in 1 
(R.G.D.I.P., V O ~ .  70 (1966). pp. 165-166). 

620 In the Rarnbow Warrior arbitration the Tribunal, while rejecting New Zealand‘s claims for restitution 
and/or cessation and declining to award compensation, made various declarations by way of 
satisfaction, and in addition a recommendation “to assist [the parties] in putting an end to the present 
unhappy affair”. Specifically it recommended that France contribute US$2 million to a fund to be 
established “to promote close and friendly relations between the citizens of the two countries”. S 
R.Z.A.A., vol. XX, p. 217 (1990), at p. 274, paras. 126-127. See further L. Migliorino, “sur la 
d6claration d’illiceit6 comme forme de satsfaction: h propos de la sentence arbitrale du 30 avril 1 
dans l’affaire du Rainbow warrior”, R.G.D.I.P., vol. 96 (1992), p. 61. 

621 E.g. the United States naval inquiry into the causes of the collision between an American submari 
and the Japanese fishing vessel, the Ehime Maru, in waters off Honolulu: New York Tunes, 8 Feb. 200 
section 1, p.1, col. 6. 

Another common form of satisfaction is an apology, which may be given verbally 
n writing by an appropriate official or even the head of State. Expressions of regret or 

Action against the guilty individuals was requested in the case of the killing in 1948, in Palestine, of 
Count Bernadotte while he was acting in the service of the United Nations (Whiteman, Digest, vol. 8, 
pp. 742-743) and in the case of the killing of two United States officers in Tehran (R.G.D.Z.P., vol. 80, 

see, e.g., The “I’m Alone”, R.Z.A.A., vol. IJ.I, p. 1609 (1935); Rainbow Warrior, R.Z.A.A., “01. X X ,  

See commentary to article 30 (b), para. (1 1). 
Corfu Chamel, Merits, I.C.J. Reports 1949, p. 4, at p. 35, repeated in the dispositifat p. 36. 
E.g., Rainbow Warrior, R.Z.A.A., vol. XX, p. 217 (1990), at p. 273, para. 123. 
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apologies were required in the “I’m Alone”,627 Kellet62a and Rainbow Warrior cases, 
were offered by the responsible State in the Consular Relations630 and LaGrand 
Requests for, or offers of, an apology are a quite frequent feature of diplomatic pra 
the tender of a timely apology, where the circumstances justify it, can do much to 
dispute. In other circumstances an apology may not be called for, e.g. where a case 
on an ex gratia basis, or it may be insufficient. In the LaGrand case the Court con 
that “an apology is not sufficient in this case, as it would not be in other cases whe 
nationals have not been advised without delay of their rights under Article 36, 
of the Vienna Convention and have been subjected to prolonged detention or 
severe penalties”.632 

(8) Excessive demands made under the guise of “satisfaction” in the past633 sugge 
need to impose some limit on the measures that can be sought by way of satisfacti 
prevent abuses, inconsistent with the principle of the equality of States.634 In p d c u  
satisfaction is not intended to be punitive in character, nor does it include punitive dama 
Paragraph 3 of article 37 places limitations on the obligation to give satisfaction by 
out two criteria: first, the proportionality of satisfaction to the injury; second, the requi 
that satisfaction should not be humiliating to the responsible State. It is true that the term 
miliating” is imprecise, but there are certainly historical examples of demands of this kin 

627 R.I.A.A., vol. 111, p. 1609 (1935). 
628 Moore, Digest, vol. V, p. 43 (1897). 
629 R.I.A.A., vol. XX,p. 217 (1990). 

ARTICLE 38 
Interest 

1. Interest on any principal sum payable under this Chapter shall be 
payable when necessary in order to ensure full reparation. The interest 
rate and mode of calculation shall be set so as to achieve that result. 

2. 
been paid until the date the obligation to pay is fulfilled. 

Interest runs from the date when the principal sum should have 

Commentary 

) Interest is not an autonomous form of reparation, nor it is a necessary part of com- 
sation in every case. For this reason the term “principal sum” is used in article 38 rather 

ensation”. Nevertheless, an award of interest may be required in some cases in 
vide full reparation for the injury caused by an internationally wrongful act, and 
ly the subject of separate treatment in claims for reparation and in the awards 

As a general principle, an injured State is entitled to interest on the principal sum 
resenting its loss, if that sum is quantified as at an earlier date than the date of the 
lement of, or judgment or award concerning, the claim and to the extent that it is 
essary to ensure full reparation.635 Support for a general rule favouring the award of 
rest as an aspect of full reparation is found in international juri~prudence.6~~ In The 
“Wimbledon”, the Permanent Court awarded simple interest at 6% as from the date of 

ent, on the basis that interest was only payable “from the moment when the amount 
sum due has been fixed and the obligation to pay has been established”.637 

Issues of the award of interest have frequently arisen in other tribunals, both in cases 
the underlying claim involved injury to private parties and where the injury was to the 
t ~ e l f . ~ ~ ’  The experience of the Iran-United States Claims Tribunal is worth noting. In 
c Republic ofIran v. United States ofAmerica (Case No. A-19), the Full Tribunal held 
s general jurisdiction to deal with claims included the power to award interest, but 

eclined to lay down uniform standards for the award of interest on the ground that this 
within the jurisdiction of each Chamber and related “to the exercise. . . of the discretion 
rded to them in deciding each particular case”.639 On the issue of principle the Tribunal 

630 Vienna Convention on Consular Relations (Paraguay v. United States), Provisional Measures, 1.C.J 
Reports 1998, p. 248. For the text of the Umted States’ apology see US. Department of State, Text 
Statement Released in Asuncih, Paraguay; Press Statement by James P. Rubin, Spokesman, 
November 4, 1998. For the order discontinuing proceedings, see 1.C.J Reports 1998, p. 426. 

631 LaGrand (Germany v. United States ofAmerica), Provisional Measures, I.C.J. Reports 1999, p. 9, 
LaGrand (Germany v. United States ofAmerica), Merits, judgment of 27 June 2001. 

632 Ibid., para. 123. 
633 E.g., the joint note presented to the Chinese Government in 1900 followmg the Boxer uprising and 

demand by the Conference of Ambassadors against Greece in the “Tellini” affair in 1923: see C. 
Eagleton, The Responsibility of States in International Law (New York, New York University Press, 
1928). pp. 187-188. 

634 The need to prevent the abuse of satisfaction was stressed by early writers such as J.C. Bluntschl 
moderne Volkerrecht der civilisierten Staten als Rechtsbuch dargestellt, (3rd edn.) (Nordlingen, 
French trans. by C. Lardy, Le droit international cod$&, (5th rev. edn.) (Paris, 1895). pp. 268-26 

Thus interest may not be allowed where the loss is assessed in current value terms as at the date of the 
award. See the Lighthouses arbitration, R.I.A.A., vol. XU, p. 155 (1956), at pp. 252-253. 
See, e.g., the awards of interest made in the Ilhnois Central Railroad case, R 1.A A,, vol. IV, y. 134 
(1926); the Lucas case (1966) I.L.R., vol. 30, p. 220; see also Administrative Decision No. III of the 
United States-Germany Mixed Claims Commission, R.I.A.A., vol. VII, p. 66 (1923). 
1923, RC.I.J., Series A, No. I ,  p. 32. The Court accepted the French claim for an interest rate of 6% as 
fair, having regard to “the present financial situation of the world and. . . the conditions prevailing for 

8 In The M N  “Saiga” (No. 2) (Saint Vincent and the Grenadines v. Guinea), the International Tribunal 
on the Law of the Sea awarded interest at different rates in respect of different categories of loss: see 
judgment of 1 July 1999, para. 173. 
(1987) 16 Iran-U.S.C.ZR. 285, at p. 290. G.H. Aldrich, The Jurisprudence of the Iran-UnitedStates 
Claims Tribunal (Oxford, Clarendon Press, 1996) pp. 475-6 points out, the practice of the three 
Chambers has not been entirely uniform. 
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are almost always unliquidated. This is done, for example, to protect the value of a damages 
award payable by instalments over time.@’ 

(6) In their more recent practice, national compensation commissions and tribunals have 
also generally allowed for interest in assessing compensation. However in certain cases 
of partial lump-sum settlements, claims have been expressly limited to the amount of the 
principal loss, on the basis that with a limited fund to be distributed, claims to principal 
should take Some national court decisions have also dealt with issues of interest 
under international law,@6 although more often questions of interest are dealt with as part 
of the law of the forum. 

(7) 

“[C]laims for interest are part of the compensation sought and do not constitute 
a separate cause of action requiring their own independent jurisdictional grant. 
This Tribunal is required by Article V of the Claims Settlement Declaration 
to decide claims ‘on the basis of respect for law’. In doing so, it has regularly 
treated interest, where sought, as forming an integral part of the ‘claim’ which 
it has a duty to decide. The Tribunal notes that the Chambers have been 
consistent in awarding interest as ‘compensation for damages suffered due to 
delay in payment’ . . . Indeed, it is customary for arbitral tribunals to award 
interest as part of an award for damages, notwithstanding the absence of any 
express reference to interest in the compromis. Given that the power to award 
interest is inherent in the Tribunal’s authority to decide claims, the exclusion 
of such power could only be established by an express provision in the Claims 
Settlement Declaration. No such provision exists. Consequently, the Tribunal 
concludes that it is clearly within its power to award interest as compensation 
for damage suffered.”@’ 

Although the trend of international decisions and practice is towards greater availabil- 
nterest as an aspect of full reparation, an injured State has no automatic entitlement 

ent of interest. The awarding of interest depends on the circumstances of each 
lar, on whether an award of interest is necessary in order to ensure full 
approach is compatible with the tradition of various legal systems as well 

chce of international tribunals. 
tergovernmental It has not awarded interest in certain cases, for ex 
a lump-sum award was considered as reflecting full Compensation, or where 
circumstances pertained.@* 

(4) 
mission deals with the question of interest. It provides: 

An aspect of the question of interest is the possible award of compound interest. 
general view of courts and tribunals has been against the award of compound interest, 
this is true even of those tribunals which hold claimants to be normally entitled to 
pensatory interest. For example, the ban-United States Claims Tribunal has consis- 

ntly denied claims for compound interest, including in cases where the claimant suffered 
sses through compound interest charges on indebtedness associated with the claim. In 
J. Reynolds Tobacco Co. v Government of the Islamic Republic of Iran, the Tribunal 

Decision 16 of the Governing Council of the United Nations Compensation CO 

“1. Interest will be awarded from the date the loss occurred until the date 
of payment, at a rate sufficient to compensate successful claimants for the loss 
of use of the principal amount of the award. 

2. The methods of calculation and of payment of interest will be consid- 
ered by the Governing Council at the appropriate time. 

Interest will be paid after the principal amount of awards.”@3 

“any special reasons for departing from international precedents which nor- 
mally do not allow the awarding of compound interest. As noted by one 
authority, ‘[tlhere are few rules within the scope of the subject of damages in 
international law that are better settled than the one that compound interest is 
not allowable’ . . . Even though the term ‘all sums’ could be construed to in- 
clude interest and thereby to allow compound interest, the Tribunal, due to the 
ambiguity of the language, interprets the clause in the light of the international 
rule just stated, and thus excludes compound i n t e r e ~ t . ” ~ ~  

3. 

This provision combines a decision in principle in favour of interest where necess 
compensate a claimant with flexibility in terms of the application of that principle. 
same time, interest, while a form of compensation, is regarded as a secondary el 
subordinated to the principal amount of the claim. 

(5 )  Awards of interest have also been envisaged by human rights courts and tribun 
even though the compensation practice of these bodies is relatively cautious and the clru 

640 (1987) 16 Iran4J.S.C.T.R. 285, at pp. 289-90. 
641 See C.N. Brower & J.D. Brueschke, The Iran-United States Claims Tribunal (The Hague, Nijhoff, 

sistent with this approach the Tribunal has gone behind contractual provisions appearing 
rovide for compound interest, in order to prevent the claimant gaining a profit “wholly 

See e.g. Velhquez Rodriguez v. Honduras (Compensation) Inter-Am.Ct.H.R., Series C, No. 7 (1990). 
para. 57. See also Papamichalopoulos v. Greece (Article 50), E.C.H.R., Series A, No. 330-B (1995), 
para. 39 where interest was payable only in respect of the pecuniary damage awarded. See further 
D. Shelton, Remedies in International Human Rights Law (Oxford, Clarendon Press, 1999), pp. 270-2. 
See e.g. the Foreign Compensation (People’s Republic of China) Order 1987 (U.K.), s. 10, giving 
effect to a Settlement Agreement of 5 June 1987: U.K.T.S. No. 37 (1987). 
See, e.g., McKesson Corporation v. Islamic Republic of Iran, 116 F. Supp. 2d 13 (District Court, D.C.) 

(1984) 7 Iran-U.S.C.T.R. 181, at pp. 191-2, citing Whiteman, Damages, vol. El, p. 1997. 

1998), pp. 626-7, with references to the cases. The rate adopted was lo%, as compared with 12% fo 
commercial claims. 

642 See the detailed analysis of Chamber Three in McCollough & Co. Inc. v. Ministry of Post, Telegrap 
Telephone & Others, (1986) 11 Iran-U.S.C.T.R. 3, at pp. 26-31. 

643 Awards oflnterest, Decision 16,4 January 1993, SIAC.2611992116. 
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of the parties strongly affect the outcome. There is wisdom in the Iran-United States Claims 
Tribunal’s observation that such matters, if the parties cannot resolve them, must be left 
“to the exercise. . . of the discretion accorded to [individual tribunals] in deciding each 
particular case”.654 On the other hand the present unsettled state of practice makes a general 
provision on the calculation of interest useful. Accordingly article 38 indicates that the date 
from which interest is to be calculated is the date when the principal sum should have been 
paid. Interest runs from that date until the date the obligation to pay is fulfilled. The interest 
rate and mode of calculation are to be set so as to achieve the result of providing full 
reparation for the injury suffered as a result of the internationally wrongful act. 

(1 1) Where a sum for loss of profits is included as part of the compensation for the injury 
caused by a wrongful act, an award of interest will be inappropriate if the injured State would 
thereby obtain double recovery. A capital sum cannot be earning interest and notionally 
employed in earning profits at one and the same time. However, interest may be due on 
the profits which would have been earned but which have been withheld from the original 

out of proportion to the possible loss that [it] might have incurred by not having the amount 
due at its The preponderance of authority thus continues to support the vi 
expressed by Arbitrator Huber in the British Claims in the Spanish Zone of Morocco ca 

“the arbitral case law in matters involving compensation of one State for 
another for damages suffered by the nationals of one within the temtory 
of the other. . . is unanimous.. . in disallowing compound interest. In these 
circumstances, very strong and quite specific arguments would be called for 
to grant such interest. . . ’64’ 

The same is true for compound interest in respect of State-to-State claims. 

(9) Nonetheless several authors have argued for a reconsideration of this principle, o 

deal with post-judgment or moratory interest. It is only concerned 
at goes to make up the amount that a court or tribunal should award, i.e. 

interest. The power of a court or tribunal to award post-judgement interest is 
(10) The actual calculation of interest on any principal sum payable by way of reparatio 
raises a complex of issues concerning the starting date (date of breach:” date on whic 

rate (rate current in the respondent State, in the applicant State, international lendin 
There is no uniform approach, internationally, to questions of quantification and ass 
of amounts of interest p a ~ a b l e . 6 ~ ~  In practice the circumstances of each case and the 

4 Islamic Republic of Iran v. United States ofAmerica (Case No. A19), (1987) 16 Iran-US C.T.R. 285, at 

Republic of Iran, (1986) 13 Iran-U.S.C.T.R. 199, at 
the Iran-United States C la im Tribunal (Oxford, 

the Aminoil arbitration, where the interest awarde 
being given. This accounted for more than half of 
an Independent Oil Co., (1982) I.L.R., vol. 66, p. 

n International Law”, in Further Stud 
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[Genocide] Convention are rights and obligations erga omnes”:664 this finding contributed 
to its conclusion that its temporal jurisdiction over the claim was not limited to the time 
after which the parties became bound by the Convention. 

(4) A closely related development is the recognition of the concept of peremptory n o m  
of international law in articles 53 and 64 of the Vienna Convention on the Law of Treaties.665 
These provisions recognise the existence of substantive norms of a fundamental character, 
such that no derogation from them is permitted even by treaty.6“ 

(5) From the first it was recognised that these developments had implications for the 
secondary rules of State responsibility which would need to be reflected in some way in 
the articles. Initially it was thought this could be done by reference to a category of “inter- 
national crimes of State”, which would be contrasted with all other cases of internationally 
wrongful acts (“international d e l i ~ t s ” ) . ~ ~ ~  There has been, however, no development of penal 
consequences for States of breaches of these fundamental norms. For example, the award of 
punitive damages is not recognised in international law even in relation to serious breaches 
of obligations arising under peremptory norms. In accordance with article 34 the function 
of damages is essentially compensatory.668 Overall it remains the case, as the International 
Military Tribunal said in 1946, that: 

“Crimes against international law are committed by men, not by abstract 
entities, and only by punishing individuals who commit such crimes can the 
provisions of international law be enforced.”669 

(6) In line with this approach, despite the trial and conviction by the Nuremberg and 
Tokyo Military Tribunals of individual government officials for criminal acts committed 
in their official capacity, neither Germany nor Japan were treated as “criminu by the 
instruments creating these t r ib~nals .6~~ As to more recent international practice, a similar 
approach underlies the establishment of the ad hoc tribunals for Yugoslavia and Rwanda by 
the United Nations Security Council. Both tribunals are concerned only with the prosecution 
f indi~iduals.6~~ In its decision relating to a subpoena duces tecum in Prosecutor v Blaskic!, 

C H A P T E R  I11 
S E R I O U S  B R E A C H E S  O F  O B L I G A T I O N S  U N D E R  

P E R E M P T O R Y  N O R M S  O F  G E N E R A L  I N T E R N A T I O N A L  LAW 

(1) Chapter In of part TWO is entitled “Serious Breaches of Obligations Under Peremp- 
tory Norms of General International Law”. It sets out certain consequences of specific types 
of breaches of international law, identified by reference to two criteria: first, they involve 
breaches of obligations under peremptory norms of general international law; second, the 
breaches concerned are in themselves serious, having regard to their scale or character. 
Chapter n I  contains two articles, the first defining its scope of application (article 40), the 
second spelling out the legal consequences entailed by the breaches coming within the scope 
of the Chapter (article 41). 

(2) Whether a qualitative distinction should be recognized between different breaches 
of international law has been the subject of a major debate.661 The issue was underscored 
by the International Court of Justice in the Barcelona Traction case, when it said that: 

“an essential distinction should be drawn between the obligations of a State 
towards the international community as a whole, and those arising v i s - h i s  
another State in the field of diplomatic protection. By their very nature the 
former are the concern of all States. In view of the importance of the rights 
involved, all States can be held to have a legal interest in their protection; they 
are obligations erga omnes.”662 

The Court was there concerned to contrast the position of an injured State in the context of 
diplomatic protection with the position of all States in respect of the breach of an obligation 
towards the international community as a whole. Although no such obligation was at stake 
in that case, the Court’s statement clearly indicates that for the purposes of State respon- 
sibility certain obligations are owed to the international community as a whole, and that 
by reason of ‘‘the importance of the rights involved” all States have a legal interest in their 
protection. 

(3) On a number of subsequent occasions the Court has taken the opportunity to affirm 
the notion of obligations to the international community as a whole, although it has been 
cautious in applying it. In the East Emor case, the Court said that “Portugal’s assertion that 
the right of peoples to self-determination, as it evolved from the Charter and from United 
Nations practice, has an erga omnes character, is i r repr~achable .”~~~ At the preliminary 
objections stage of the Application of the Convention on the Prevention and Punishment 
of the Crime of Genocide case, it stated that “the rights and obligations enshrined by the 

661 For full bibliographies see M. Spinedi, “Crimes of States: A Bibliography”, in J.J.H. Weiler, A. 

Application of the Convention on the Prevention and Punishment of the Crime of Genocide, 
Preliminary Objections, I.C.J. Repons 1996, p. 595, at p. 616, para. 31. 

665 Vienna Convention on the Law of Treaties, 23 May 1969, U.N.T.S., vol. 1155, p. 331. 
666 See article 26 and commentary. 
667 See Yearbook.. .1976, vol. 11 Part 2, pp. 95-122, especially paras. 6-34. See also commentary to 

668 See commentary to article 36, para. (4). 
669 International Military Tribunal for the Trial of the Major War Criminals, judgment of 1 October 1946, 

reprintedinA.J.LL., vol. 41 (1947), p. 172, atp. 221. 
670 This despite the fact that the London Charter of 1945 specifically provided for the condemnation of a 

“group or organization” as “criminal”, CJ Charter of the International Military Tribunal, London, 
8 August 1945, U.N.T.S., vol. 82, p. 279, arts. 9, 10. 

71 See respectively arts. 1,6 of the Statute of the International Tribunal for the Prosecution of Persons 
Responsible for Serious Violations of International Humanitarian Law Committed in the Territory of 
the Former Yugoslavia since 1991,25 May 1993 (originally published as an Annex to S/25704 and 
Add.1, approved by the Security Council by Resolution 827 (1993); amended 13 May 1998 by 
Resolution 1166 (1998) and 30 November 2000 by Resolution 1329 (2000)); and arts. 1,7 of the 
Statute of the Internatlonal Tnbunal for the Prosecution of Persons Responsible for Serious Violations 
of International Humanitarian Law Committed in the Territory of Rwanda and Rwandan Citizens 

article 12, para. (5). 

Cassese & M. Spinedi (eds.), International Crimes of States (BerlinMew York, De Gmyter, 1989). 
pp. 339-353 and N. Jprrgensen, The Responsibility of States for International Crimes (Oxford, Oxford 
University Press, 2000) pp. 299-314. 

662 Barcelona Traction, Light and Power Company, Limited, Second Phase, I.C.J. Reports 1970, p. 3, at 
p. 32, para. 33. See M. Ragazzi, The Concept of International Obligations Erga Omnes (Oxford, 
Clarendon Press, 1997). 

663 East limor (Portugal v. Australia), I.C.J. Repons 1995, p. 90, at p. 102, para. 29. 
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the Appeals Chamber of the International Criminal Tribunal for the Former Yugoslavia 
stated that “[ulnder present international law it is clear that States, by definition, cannot be 
the subject of criminal sanctions akin to those provided for in national criminal systems.”672 
The Rome Statute of the International Criminal Court of 17 July 1998 likewise establishes 
jurisdiction over the “most serious crimes of concern to the international community as 
a whole”, but limits this jurisdiction to “natural persons” (art. 25 (1)). The same article 
specifies that no provision of the Statute “relating to individual criminal responsibility shall 
affect the responsibility of States under international 

(7) Accordingly the present articles do not recognise the existence of any distinction 
between State “crimes” and “delicts” for the purposes of Part One. On the other hand, it 
is necessary for the articles to reflect that there are certain consequences flowing from the 
basic concepts of peremptory norms of general international law and obligations to the 
international community as a whole within the field of State responsibility. Whether or not 
peremptory norms of general international law and obligations to the international commu- 
nity as a whole are aspects of a single basic idea, there is at the very least substantial overlap 
between them. The examples which the International Court has given of obligations towards 
the international community as a all concern obligations which, it is generally ac- 
cepted, arise under peremptory norms of general international law. Likewise the examples 
of peremptory norms given by the Commission in its commentary to what became article 53 
of the Vienna Convention675 involve obligations to the international community as a whole. 
But there is at least a difference in emphasis. While peremptory norms of general interna- 
tional law focus on the scope and priority to be given to a certain number of fundame 
obligations, the focus of obligations to the international community as a whole is essenti 
on the legal interest of all States in compliance - i.e., in terms of the present articles, 

Responsible for such Violations Committed in the Temtory of Neighbouring States, 8 November 19 
approved by the Security Council by Resolution 955 (1994). 

672 Case IT-95-14-AR 108bis, Prosecutor v. BlaskiC, I.L.R., vol. 110, p. 688 (1997), at p. 698, para. 25. 
Application of the Convention on the Prevention and Punishment of the Crime of Genocide, 
Preliminary Objections, Z.C.J. Reports 1996, p. 595, in which neither of the paaies treated the 
proceedings as being criminal in character. See also the commentary to article 12, para. (6). 

673 Rome Statute of the International Criminal Court, 17 July 1998, A/CONE183/9, art. 25 (4). See als 
art.10: “Nothing in this Part shall be interpreted as limiting or prejudicing in any way existing or 
developing rules of international law for purposes other than this Statute.” 

674 According to the Internauonal Court of Justice, obligations erga omnes “derive, for example, in 
contemporary international law, from the outlawing of acts of aggression, and of genocide, as also 
the principles and rules concerning the basic rights of the human person, including protection from 
slavery and racial discrimination”: Barcelona Traction, Light and Power Company, Limited, Sec 
Phase, Z.C.J. Reports 1970, p. 3, at p. 32, para. 34. See also East Timor (Portugal v. Australia), I. 
Reports 1995, p. 90, at p. 102, para. 29; Legality of the Threat or  Use of Nuclear Weapons, I.C.J. 
Reports 1996, p. 226, at p. 258, para. 83; Application of the Convention on the Prevention and 
Punishment of the Crime of Genocide, Preliminary Objections, I.C.J. Reports 1996, p. 595, at 
pp. 615-616, paras. 31-32. 

675 The International Law Commission gave the following examples of treaties which would violate th 
article due to conflict with a peremptory norm of general international law, or a rule ofjus cogens: 
“(a) a treaty contemplating an unlawful use of force contrary to the principles of the Charter, 
@) a treaty contemplating the performance of any other act criminal under international law, and 
(c) a treaty contemplating or conniving at the commission of such acts, such as trade in slaves, piracy 
or genocide, in the suppression of which every State is called upon to co-operate. . . treaties violating 
human rights, the equality of States or the principle of self-determination were mentioned as other 
possible examples”: Yearbook. . .1966, vol. II, p. 248. 

nvoke the responsibility of any State in breach. Consistently with the 
focus, it is appropriate to reflect the consequences of the two concepts 
s. First, serious breaches of obligations arising under peremptory norms 

al l~t~rnat ional  law can attract additional consequences, not only for the responsi- 
State but for all Other States. Secondly, all States are entitled to invoke responsibility 
breaches of obligations to the international community as a whole. The first of these 
Positions is the COncern Of the present Chapter; the second is dealt with in article 48. 

ARTICLE 40 
Application of this Chapter 

1. This Chapter applies to the international responsibility which is 
entailed by a serious breach by a State of an obligation arising under a 
peremptory norm of general international law. 

2. 
systematic failure by the responsible State to fulfil the obligation. 

A breach of such an obligation is serious if it involves a gross or 

Commentary 

Article 40 Serves to define the scope of the breaches covered by the Chapter. It estab- 
two criteria in order to distinguish “serious breaches of obligations under peremptory 
Of general international law” from other types of breaches. The first relates to the 
terof the obligation breached, which must derive from a peremptory norm of general 

rnational law. The second qualifies the intensity of the breach, which must have been 
US in n a t ~ e .  Chapter In only applies to those violations of international law that fulfil 

The first criterion relates to the character of the obligation breached. In order to give 
to the application Of th is  Chapter, a breach must concern an obligation arising under a 
mPtW norm Of general international law. In accordance with article 53 of the Vienna 

‘‘accepted and recognized by the international community of States as a whole 
as a norm from which no derogation is permitted and which can be modified 
O d Y  bY a subsequent norm of general international law having the Same char- 

cePt of Peremptory norms of general international law is recognised in international 
9 in the Jurisprudence Of international and national courts and tribunals and in legal 

ItisnotaPPrOPriate to set Out examples of the peremptory norms referred to in the text 
icle 40 itself, any more than it Was in the text of article 53 of the Vienna Convention. 

Vienna Convention on the Law of Treaties, 23 May 1969, U.N.ZS., vol. 1155, p. 331. 
For further discussion of the requirements for identification of a norm as peremptory see 
to dele 26, para. (5), with selected references to the case-law and literature. 



The obligations referred to in article 40 arise from those substantive rules of conduct t 
prohibit what has come to be seen as intolerable because of the threat it presents to 
survival of States and their peoples and the most basic human values. 

e mentioned. As the International Court noted in the East Tirnor case, “[tlhe principle of 
determination. . . is one of the essential principles of contemporary international law”, 
h gives rise to an obligation to the international community as a whole to permit and 
ect its e~ercise.~*5 

It should be stressed that the examples given above may not be exhaustive. In ad- 

There also seems to be widespread agreement with other examples listed in the C 
mission’s commentary to article 53: viz., the prohibitions against slavery and the s 

There was general agreement among governments as to the peremptory character 
prohibitions at the Vienna Conference. As to the peremptory character of the pro 

m e d  conflict as “intransgressible” in character, it would also seem justified to treat 
as perempt0ry.6~~ Finally, the obligation to respect the right of self-determination deserv 

678 Yearbook.. .1966, vol. II, p. 247. 
679 In the course of the Vienna conference, a number of governments characterized as peremptory the 

prohibitions against aggression and the illegal use of force: see United Nations Conference on the 

318,320,322,323-4,326. 

683 Cf. the U.S. Court of Appeals, 2”d Circuit, in Sideman de Blake v. Argentina, 965 F 2d 699; (1992) 
I.L.R., vol. 103, p. 455, at p. 471; the United Kingdom Court of Appeal in A1 Adsani v. Government 
Kuwait, (1996) I.L.R., vol. 107, p. 536 at pp. 540-541; the United Kingdom House of Lords in R. v. 
Bow Street Metropolitan Magistrate, exparte Pinochet Ugarte (No. 3), [1999] 2 W.L.R. 827, at 
pp. 841,881. Cf. the U.S. Court of Appeals, 2”d Circuit in Filartiga v. Pena-Irala, 630 E2d 876; (19 
I.L.R., vol. 77, p. 169, at pp. 177-179. 

st Timor (Portugal v. Australia), I.C.J. Reports 1995, p. 90, at p. 102, para. 29. See Declaration on 
nciples of International Law concerning Friendly Relaaons and Cooperation among States in 

ccordance with the Charter of the United Nations, G.A. Res. 2625 (XXV) of 24 October 1970, fifth 

684 Legality of the Threat or Use of Nuclear Weapons, I.C.J. Reports 1996, p. 226, at p. 257, para. 79. 



the prohibitions of aggression and genocide, by their very nature require an intention 
violation on a large sca1e.6’~ 

(9) Article 40 does not lay down any procedure for determining whether or not 
breach has been committed. It is not the function of the articles to establish new ins 

ARTICLE 41 

under this Chapter 
Particular consequences of a serious breach of an obligation 

1. 
any serious breach within the meaning of article 40. 

2. No State shall recognize as lawful a situation created by a serious 
breach within the meaning of article 40, nor render aid or assistance in 
maintaining that situation. 

3. This article is without prejudice to the other consequences re- 
ferred to in this Part and to such further consequences that a breach to 
which this Chapter applies may entail under international law. 

States shall cooperate to bring to an end through lawful means 

role by the Charter. 

687 In 1976 the Commission proposed the following examples as cases of serious breaches of fundamen 
obligations, denominated as “international cnmes”: 

“(a) 
maintenance of international peace and security, such as that prohibiting aggresslon; 
(b) 
safeguarding the right of self-determination of peoples, such as that prohibiting the 
establishment or maintenance by force of colonial domination; 
(c) 
importance for safeguarding the human being, such as those prohibiting slavery, genocid 
and apartheid; 
(d) 
safeguarding and preservation of the human environment, such as those prohibiting mass 
pollution of the atmosphere or of the seas.” 

a serious breach of an international obligation of essential importance for the 

a serious breach of an international obligation of essential importance for 

Commentary 
a serious breach on a widespread scale of an international obligation of essential 

Article 41 sets out the particular consequences of breaches of the kind and gravity 

a serious breach of an international obligation of essential importance for the 

(Yearbook.. .1976, vol. 11, Part’Ibo, pp. 95-96). Pursuant to paragraph I of article 41, States are under a positive duty to cooperate 
der to bring to an end serious breaches in the sense of article 40. Because of the diver- 

what form this cooperation should take. Cooperation could be organised in the frame- 
of a competent international organization, in particular the United Nations. However, 

Neither does paragraph 1 prescribe what measures States should take in order to bring 
to serious breaches in the sense of article 40. Such cooperation must be through lawful 

rganizations, is carried out already in response to the gravest breaches of 

ursuant to paragraph 2 of article 41, States are under a duty of abstention, which 



(5 )  The first of these two obligations refers to the obligation of collective non-rec 
by the international community as a whole of the legality of situations resulting 
from serious breaches in the sense of article 40.688 The obligation applies to “situ 
created by these breaches, such as, for example, attempted acquisition of sovereignty ov 
temtory through the denial of the right of self-determination of peoples. It not only refers 
the formal recognition of these situations, but also prohibits acts which would imply su 
recognition. 

(6) 
obligations arising under peremptory norms already finds support in international 
and in decisions of the International Court of Justice. The principle that territorial 
tions brought about by the use of force are not valid and must not be recognized 
clear expression during the Manchurian crisis of 1931-1932, when the Secretary of Stat 
Henry Stimson, declared that the United States of America -joined by a large majority 
members of the League of Nations - would not. . . 

action or dealing that might be interpreted as a recognition of it, whether direct or 
rect. In fact no State recognised the legality of the purported annexation, the effects of 
ch were subsequently reversed. 

As regards the denial by a State of the right of self-determination of peoples, the 
mational Court’s advisory opinion on Namibia (South West Africa) is similarly clear 
alling for a non-recognition of the situation.692 The same obligations are reflected in 
urity Council and General Assembly resolutions concerning the situation in Rhodesia693 
the Bantustans in South Africa.694 These examples reflect the principle that where a 

ous breach in the sense of article 40 has resulted in a situation that might otherwise 
for recognition, this has nonetheless to be withheld. Collective non-recognition would 

m to be a prerequisite for any concerted community response against such breaches and 
s the minimum necessary response by States to the serious breaches referred to in 

The existence of an obligation of non-recognition in response to serious brea 

Under article 41 (2), no State shall recognize the situation created by the serious 
ach as lawful. This obligation applies to all States, including the responsible State. 

have been cases where the responsible State has sought to consolidate the situation 
created by its own “recognition”. Evidently the responsible State is under an obli- 
not to recognize or sustain the unlawful situation arising from the breach. Similar 
erations apply even to the injured State: since the breach by definition concerns the 

ommunity as a whole, waiver or recognition induced from the injured State by 
tate cannot preclude the international community interest in ensuring a just 
settlement. These conclusions are consistent with article 30 on cessation 

“admit the legality of any situation de fact0 nor. . . recognize any treaty or 
agreement entered into between those Governments, or agents thereof, which 
may impair the. , . sovereignty, the independence or the territorial and admin- 
istrative integrity of the Republic of China,. . . [nor] recognize any situation, 
treaty or agreement which may be brought about by means contrary to the 
covenants and obligations of the Pact of Paris of August 27, 1928.”689 

The Declaration on Principles of International Law Concerning Friendly Relations an 
Co-operation Among States in Accordance with the Charter of the United Nations affi 
this principle by stating unequivocally that States shall not recognize as legal any acquis 
of territory brought about by the use of f0rce.6~~ As the International Court of Justice he1 
in Military and Paramilitary Activities, the unanimous consent of States to this declarati 
“may be understood as an acceptance of the validity of the rule or set of rules declared 
the resolution by themsel~es.”~~’ 

(7) An example of the practice of non-recognition of acts in breach of prere 
norms is provided by the reaction of the Security Council to the Iraqi invasion of 
in 1990. Following the Iraqi declaration of a “comprehensive and eternal merger 
Kuwait, the Security Council in Resolution 662 (1990), decided that the annexation 
“no legal validity, and is considered null and void”, and called upon all States, internat 
organizations and specialized agencies not to recognize that annexation and to refrain 

688 This has been described as “an essential legal weapon in the fight against grave breaches of the ba 
rules of international law”: C.  Tomuschat, “International Crimes by States: An Endangered Speci 
in K. Wellens (ed.), International Law: Theory and Practice: Essays in Honour of Eric Suy (The 
Hague, Nijhoff, 1998). p. 253, at p. 259. 

689 Secretary of State’s note to the Chinese and Japanese Governments, in Hackworth, Digest, vol. I, 
p. 334; endorsed by Assembly Resolutions of 11 March 1932, League of Nations Oflcial Journal 
March 1932, Special Supplement No. 101, p. 87. For a review of earlier practice relating to c o k c  
non-recognition see J. Dugard, Recognition and the United Nations (Cambridge, Grotius, 1987), 
pp. 24-27. 

rced by the peremptory character of the norms in question.695 

The consequences of the obligation of non-recognition are, however, not unqualified. 
Namibia (South West Africa) advisory opinion the Court, despite holding that the 
ty of the situation was opposable erga omnes and could not be recognised as lawful 
y States not members of the United Nations, said that: 

“the non-recognition of South Africa’s administration of the Territory should 
not result in depriving the people of Namibia of any advantages derived from 
international co-operation. In particular, while official acts performed by the 
Government of South Africa on behalf of or concerning Namibia after the 
termination of the Mandate are illegal and invalid, this invalidity cannot be 
extended to those acts, such as, for instance, the registration of births, deaths 

onsequences for States of the Continued Presence of South Africa in Namibia (South West 
Withstanding Security Council Resolution 276 (1970), I.C.J. Reports 1971, p. 16, at p. 56, 
, where the Court held that “the termination of the Mandate and the declaration of the 

ity of South Africa’s presence in Namibia are opposable to all States in the sense of barring erga 
nes the legality of a situation which is maintained in violation of international law”. 
SC Res. 216 (1965). 

GA Res. 31/6A (1976), endorsed by SC Res.402 (1976); GA Res. 32/105N (1977); GA Res. 
(1979); see also the statements issued by the respectwe presidents of the U.N. Security Council 
on to the “creation” of Venda and Ciskei: S/13549,21 September 1979; Y14794.15 December 690 GA Res. 2625 (XXV), first principle, para. 10. 

691 Military and Paramilitary Activities in and Against Nicaragua (Nicaragua v. United States of 
America), Merits, I.C.J. Reports 1986, p. 14, at p. 100, para. 188. so commentary to article 20, para. (7); commentary to article 45, para. (4). 



and marriages, the effects of which can be ignored only to the detriment of 
the inhabitants of the Temt~ry .”~’~  

rules set out in Chapter I1 of this Part. The incidence of these obligations will no doubt 
by the gravity of the breach in question, but this is allowed for in the actual 
the relevant articles. 

Both the principle of non-recognition and this qualification to it have been applied, 
example, by the European Court of Human Rights.697 

(1 1) The second obligation contained in paragraph 2 prohibits States from renderin 
or assistance in maintaining the situation created by a serious breach in the sense o 
40. This goes beyond the provisions dealing with aid or assistance in the commissi 
internationally wrongful act, which are covered by article 16. It deals with conduct ‘‘ 
fact” which assists the responsible State in maintaining a situation “opposable to a 
in the sense of barring erga omnes the legality of a situation which is maintained in vi 
of international la~’l .6~’  It extends beyond the commission of the serious breach i 
the maintenance of the situation created by that breach, and it applies whether or 
breach itself is a continuing one. As to the elements of “aid or assistance”, article 41 is 
read in connection with article 16. In particular, the concept of aid or assistance in article 
presupposes that the State has “knowledge of the circumstances of the internationally wron 
ful act”. There is no need to mention such a requirement in article 41 (2) as it is 
conceivable that a State would not have notice of the commission of a serious bre 
another State. 

(12) In some respects, the prohibition contained in paragraph 2 may be seen as a 1 
extension of the duty of non-recognition. However, it has a separate scope of appli 
insofar as actions are concerned which would not imply recognition of the situation c 
by serious breaches in the sense of article 40. This separate existence is confirmed, fo 
ample, in the Security Council’s resolutions prohibiting any aid or assistance in m 
the illegal apartheid regime in South Africa or Portuguese colonial rule?’’ Jus 
case of the duty of non-recognition, these resolutions would seem to express a gene 
applicable to all situations created by serious breaches in the sense of article 40. 

(13) Pursuant to paragraph 3, article 41 is without prejudice to the other con 
elaborated in Part Two and to possible further consequences that a serious bre 
sense of article 40 may entail. The purpose of this paragraph is twofold. First, ’ 
clear that a serious breach in the sense of article 40 entails the legal consequences sti 
for all breaches in Chapters I and I1 of Part Two. Consequently, a serious breac 
sense of article 40 gives rise to an obligation, on behalf of the responsible State, to c 
wrongful act, to continue performance and, if appropriate, to give guarantees and assuran 
of non-repetition. By the same token, it entails a duty to make reparation in conformity 

696 Legal Consequences for States of the Continued Presence of South Africa in Namibia (South Wes 
Africa) notwithstanding Security Council Resolution 276 (1970). 1.C.J. Reports 1971, p. 16, at p. 
para. 125. 

697 Loizidou v. Turkey, Merits, E.C.H.R. Reports 1996-VI, p. 2216; Cyprus v Turkey (Application no. 
25781/94), judgment of 10 May 2001, paras. 89-98. 

698 Legal Consequences for States of the Continued Presence of South Africa in Namibia (South West 
Africa) notwithstanding Security Council Resolution 276 (1970), I.C.J. Reports 1971, p. 16, at p. 5 
para. 126. 

699 C$ e.g. SC Res. 218 (1965) on the Portuguese colonies and SC Res. 418 (1977) and 569 (1985) on 
South Africa. 

Secondly, paragraph 3 allows for such further consequences of a serious breach as 
rovided for by international law. This may be done by the individual primary rule, as 
e of the prohibition of aggression. Paragraph 3 accordingly allows that international 
recognise additional legal consequences flowing from the commission of a serious 

in the sense of article 40. The fact that such further consequences are not expressly 
rred to in Chapter I11 does not prejudice their recognition in present-day international 
or their further development. In addition, paragraph 3 reflects the conviction that the 
regime of serious breaches is itself in a state of development. By setting out certain 

c legal consequences of serious breaches in the sense of article 40, article 41 does not 
d to preclude the future development of a more elaborate regime of consequences 
ed by such breaches. 



Amcle 42 

Part Three 3) Although article 42 is drafted in the singular (“an injured State”), more than one State 

The Implementation of the International Responsibility of a State 

Part Three deals with the implementation of State responsibility, i.e. with giving effect to 
obligations of cessation and reparation which arise for a responsible State under Part- 

lity of claims (article 44), loss of the right to invoke responsibility (article 45), 
where the responsibility of more than one State may be invoked in relation to the 

ample, Of article 396 Of the Treaty of Versailles of 1919, which was the subject of the 
on in The S.S. Wimbledon?O’ It is also true of article 33 of the European Convention C H A P T E R  I 

I N V O C A T I O N  O F  T H E  R E S P O N S I B I L I T Y  OF A S T A T E  

with the implementation of State responsibility, i.e., with the entitlement of other S 
invoke the international responsibility of the responsible State and with certain mo 
of such invocation. The rights that other persons or entities may have arising from a 
of an international obligation are preserved by article 33 (2). 

responsibility of another State. They seek to avoid problems arising from the use 
misleading terms such as ”direct” versus “indirect” injury or “objective” versus “ Article 42 provides that the implementation of State responsibility is in the first place 

merit Of the “injured State”. It defines this term in a relatively narrow way, drawing 

700 Cf. the Internahonal Court of Justice’s statement that “all States can be held to have a legal int 
concerns breaches of obligations erga omnes: Barcelona Traction, Light and Power Company, 
Second Phase, I.C.J. Reports 1970, p. 3, at p. 32, para. 33, cited in commentary to Part %o, Ch 

The latter are dealt with in article 48. 

ARTICLE 42 
Invocation of responsibility by an injured State 

A State is entitled as an injured State to invoke the responsibility of 
another State if the obligation breached is owed to: 

(a) that State individually; or 

(b) 
munity as a whole, and the breach of the obligation: 

a group of States including that State, or the international com- 

(i) specially affects that State; or 

(ii) is of such a character as radically to change the position of 
all the other States to which the obligation is owed with respect 
to the further performance of the obligation. 

Commentary 
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State or the commencement of proceedings before an international court or tribunal. 
does not invoke the responsibility of another State merely because it criticizes that S 

ntitled to respond individually and in their own right to a material breach by 
or suspending it. In the case of a bilateral treaty the right can only be that of 

be specially affected by the breach, or at least individually affected in that the breach 
sarily undermines or destroys the basis for its own further performance of the treaty. 

In parallel with the cases envisaged in article 60 of the Vienna Convention on the Law 

There is in general no requirement that a State which wishes to prote 
of international law by another State or remind it of its international 

n, in the way that a State party to a bilateral treaty has vis-?i-vis 

the articles, some more specific entitlement is needed. In particular, for a 
responsibility on its own account it should have a specific right to do SO 

action specifically conferred by a treaty?O3 or it must be considered an inj 
purpose of article 42 is to define this latter category. 

(3) A State which is injured in the sense of article 42 is entitled to resort to all 
redress contemplated in the articles. It can invoke the appropriate responsibility 
to Part Two. It may also - as is clear from the opening phrase of article 49 
countermeasures in accordance with the rules laid down in Chapter II of this 

d to it individually (paragraph (b) (i)). Thirdly, it may be the case that performance 
obligation by the responsible State is a necessary condition of its performance by 

Pursuant to paragraph (a) of article 42, a State is “injured” if the obligation breached 
ed to it individually. The expression “individually” indicates that in the circum- 

of the obligation was owed to that State. This will necessarily be true 

as between one riparian State and another. Or it may be true under a multilateral 
e particular performance is incumbent under the treaty as between one State 

exclusively with the right of a State party to a treaty to invoke a material breach 
treaty by another party as grounds for its suspension or termination. It is not con 
with the question of responsibility for breach of the treaty?05 This is why article 
restricted to “material” breaches of treaties. Only a material breach justifies termina 

obligation is owed generally to the parties to the treaty at the same time and is not 
ntiated or individualised. It will be a matter for the interpretation and application 
primary rule to determine into which of the categories an obligation comes. The 
ing discussion is illustrative only. 

An obvious example of cases coming within the scope of paragraph (a) is a bilateral 
relationship. If one State violates an obligation the performance of which is owed 

settlement of the dispute”. 

commentary. 
703 In relation to article 42, such a treaty right could be considered a lex specialis: see article 55 and 

704 Vienna Convention on the Law of Treaties, 23 May 1969, U.N.T.S., vol. 1155, p. 331. 
705 Cf., Vienna Convention, art. 73. 

sed to refer to human rights or environmental obligations which are not owed on an “all or nothing” 

enna Convention on Diplomatic Relations, 18 May 1961, U.N.T.S., vol. 500, p. 95 



specifically to another State, the latter is an “injured State” in the Sense of article 42. tomary international law. For example, the rules of general international law governing 
diplomatic or consular relations between States establish bilateral relations between 

in question, they will be injured by its breach. Another example is a binding judg 
an international court or tribunal imposing obligations on one State party to the li 
for the benefit of the other party?’’ 

(8) In addition, paragraph (a) is intended to cover cases where the perfoman 
obligation under a multilateral treaty or customary international law is owed to one p 

) Article 42 (b) deals with injury arising from violations of collective obligations, i.e. 
igations that apply between more than two States and whose performance in the given 

of bilateral as compared with multilateral treaties. But although a multilateral treaty 
characteristically establish a framework of rules applicable to all the States parties, in ce 

e collective purpose and which may be considered for that purpose as making 
nity of States of a functional character. 

rise to “bundles of bilateral relations”?” 

continuation of international institutions and arrangements which have bee ion of the high seas in breach of article 194 of the United Nations Convention 
aw of the Sea may particularly impact on one or several States whose beaches 

consular personnel, the Court drew. . . 
tion of the marine environment, those coastal States parties should be considered 
d by the breach. Like article 60 (2) (b) of the Vienna Convention, paragraph (b) (i) “the attention of the entire international community, of which Iran itself has 

been a member since time immemorial, to the irreparable harm that may 
be caused by events of the kind now before the Court. Such events cannot 
fail to undermine the edifice of law carefully constructed by mankind over 
a period of centuries, the maintenance of which is vital for the security and 
well-being of the complex international community of the present day, to 
which it is more essential than ever that the rules developed to ensure the 
ordered progress of relations between its members should be constantly and 
scrupulously re~pected.”~” 

egard to the object and purpose of the primary obligation breached and the facts 
case. For a State to be considered injured it must be affected by the breach in 

In contrast, paragraph (b) (ii) deals with a special category of obligations, breach 
ch must be considered as affecting per se every other State to which the obligation 

ing under multilateral treaties, similar considerations apply to obligations under 

708 Cf. Vienna Convention on the Law of Treaties, 23 May 1969, U.N.ZS., vol. 1155, p. 331, art. 3 
709 See e.g. art. 59 of the Statute of the International Court of Justice. 
710 See e.g. K. Sachariew, “State Responsibility for Multilateral Treaty Violations: Ide 

State’ and its Legal Status”, Netherlands International Law Review, vol. 35 (1988). 
B. Simma, “Bilateralism and Community Interest in the Law of State Responsibil‘ 
(ed.), International Law in a Time of Perplexity: Essays in Honour of Shabtai Ros such a treaty may terminate or suspend it in its relations not merely with 

ate but generally in its relations with all the other parties. 
Austrian Journal ofpublic International Law, vol. 46 (1993-94), p. 131, at p. 136; 
“Solidanty and Breaches of Multilateral Treaties”, B.ELL., vol. 59 (1988). p. 151, 

71 1 United States Diplomatic and Consular Staff in Tehran, 1.C.J. Reports 1980, p. 3, 
e given in the Commission’s commentary to what became art. 60: Yearbook.. .1966, vol. 11 



Essentially the same considerations apply to obligations of this character for ARTICLE 43 
Notice of claim by an injured State 

1. 
shall give notice of its claim to that State. 

2. 

An injured State which invokes the responsibility of another State 

The injured State may specify in particular: 

(a) 
to cease the wrongful act, if it is continuing; 

(b) 
provisions of Part Two. 

the conduct that the responsible State should take in order 
considered as injured thereby and as entitled to seek cessation, restitution (in 
the annulment of the claim) and assurances of non-repetition in accordance wi 

what form reparation should take in accordance with the 

source and are not confined to treaty obligations. In practice interdependent 
covered by paragraph (b) (ii) will usually arise under treaties establishing particu Commentary 

obligation is owed. 

rested State(s) to respond, if they wish to seek cessation or reparation. Responses 
e a variety of forms, from an unofficial and confidential reminder of the need to fulfil 

terested State i s  entitled to respond to the breach and the first 
attention of the responsible State to the situation, and to call on it 

appropriate steps to cease the breach and to provide redress. 

It is not the function of the articles to specify in detail the form which an invocation 
nsibility should take. In practice claims of responsibility are raised at different 

ee article 48 (3) and commentary. 
enna Convention on theLaw of Treaties, 23 May 1969, U.N.Z.S., vol. 1155, p. 331. 



claim was inadmissible because it had “not been submitted within a reasonable time” 
The Court referred to the fact that the claim had been raised, and not settled, prior to Nau 
independence in 1968, and to press reports that the claim had been mentioned by the 
President of Nauru in his independence day speech, as well as, inferentially, in subseq 
correspondence and discussions with Australian Ministers. However the Court also n 
that. . . 

e are cases where a State may not, as it were, pocket compensation and walk away 
solved situation, for example One involving the life or liberty of individuals or 
nt of a People to their territory or to self-determination. In particular, in SO far 

ere are continuing obligations the performance of which are not simply matters for the 
tes concerned, those States may not be able to resolve the situation by a settlement, 
an injured State may not be able on its own to absolve the responsible State from 
tinuing obligations to a larger group of States or to the international community a 

“It was only on 6 October 1983 that the President of Nauru wrote to the Prime 
Minister of Australia requesting him to ‘seek a sympathetic re-consideration 
of Nauru’s po~ition’.’’’~~ 

The Court summarized the communications between the parties as follows: 
In light of these hi ta t ions on the capacity of the injured State to elect the preferred 

of reparation, article 43 does not set forth the right of election in an absolute form, 
ad it provides guidance to an injured State as to what sort of information it may include 
notification of the claim or in subsequent communications. 

“The Court. . . takes note of the fact that Nauru was officially informed, at 
the latest by letter of 4 February 1969, of the position of Australia on the 
subject of rehabilitation of the phosphate lands worked out before 1 July 1967. 
Nauru took issue with that position in writing only on 6 October 1983. In the 
meantime, however, as stated by Nauru and not contradicted by Australia, 
the question had on two occasions been raised by the President of Nauru 
with the competent Australian authorities. The Court considers that, given the 
nature of relations between Australia and Nauru, as well as the steps thus taken, 

s W e  through the Great Belt (Finland v. Denmark), Provisional Measures, I.C.J. Reports 
. 12, the hmrnational Court did not accept Denmark‘s argument as to the impossibility of 

lon if, on the mefib, it was found that the Construction of the bndge across the Great Belt would 
aviolation of Denmark’s international obligations. For the terms of the eventual settlement see 

Nauru’s Application was not rendered inadmissible by passage of time.”717 

In the circumstances it was sufficient that the respondent State was aware of the cl 
result of communications from the claimant, even if the evidence of thos 
took the form of press reports of speeches or meetings rather than of 
correspondence. 

(5) When giving notice of a claim, an injured or interested State will normally 
what conduct in its view is required of the responsible State by way of cessation 
continuing wrongful act, and what form any reparation should take. Thus pa 
provides that the injured State may indicate to the responsible State what shou 
order to cease the wrongful act, if it is continuing. This indication is not, as such, bi 
on the responsible State. The injured State can only require the responsible State to 
with its obligations, and the legal consequences of an internationally wrongful act 
for the injured State to stipulate or define. But it may be helpful to the responsible 
know what would satisfy the injured State; this may facilitate the resolution of the di 

(6) 
the injured State. In general, an injured State is entitled to elect as between the 
forms of reparation. Thus it may prefer compensation to the possibility of resti 
Germany did in the Factory at Chorzdw case:18 or as Finland eventually chose to 

enniemi, ‘‘L‘affaire du Passage par le Grand-Belt”, A.ED.I., V O ~ .  X X X V ~ I  (1992), p. 905, at 

Paragraph 2 (b) deals with the question of the election of the form of repar 

715 Certain Phosphate Lands in Nauru (Nauru v. Australia), Preliminary Objections, I.C.J. Reports 

716 Ibid., at p. 254, para. 35. 717 Ibid., at pp. 254-255, para. 36. 
718 As the Permanent Court noted in the Factory at Chorzdw, Jurisdiction, 1927, PC.I.J., Series A, 

at p. 17, by that stage of the dispute, Germany was no longer seeking on behalf of the German 
companies concerned the return of the factory in question or of its contents. 

p. 240, at p. 253, para. 3 1. 
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(3)  Paragraph (b) provides that when the claim is one to which the rule of exhaustion of 
local remedies applies, the claim is inadmissible if any available and effective local remedy 
has not been exhausted. The paragraph is formulated in general terms in order to cover my 
case to which the exhaustion of local remedies rule applies, whether under treaty or general 
international law, and in spheres not necessarily limited to diplomatic protection. 

(4) The local remedies rule was described by a Chamber of the Court in the ELSI case as 
“an important principle of customary international law”.723 In the context of a claim brought 
on behalf of a corporation of the claimant State, the Chamber defined the rule succinctly in 
the following terms: 

“for an international claim [sc. on behalf of individual nationals or corpora- 
tions] to be admissible, it is sufficient if the essence of the claim has been 
brought before the competent tribunals and pursued as far as permitted by 
local law and procedures, and without success.”724 

hamber thus treated the exhaustion of local remedies as being distinct, in principle, 
“the merits of the case”.73 

ARTICLE 44 
Admissibility of claims 

The responsibility of a State may not be invoked if: 

(a) 
relating to the nationality of claims; 

(b) the claim is one to which the rule of exhaustion of local reme- 
dies applies and any available and effective local remedy has not been 
exhausted. 

the claim is not brought in accordance with any applicable rule 

Commentary 

(1) 
tional courts and tribunals, or in general with the conditions for the admissibility of ca 
brought before such courts or tribunals. Rather they define the conditions for establishi 
the international responsibility of a State and for the invocation of that responsibility 
another State or States. Thus it is not the function of the articles to deal with such questi 
as the requirement for exhausting other means of peaceful settlement before commenci 
proceedings, or such doctrines as litispendence or election as they may affect 
tion of one international tribunal vis-h-vis another.720 By contrast, certain que 
would be classified as questions of admissibility when raised before an intern 
are of a more fundamental character. They are conditions for invoking the responsl 
a State in the first place. Two such matters are dealt with in article 44: the requireme 
nationality of claims and exhaustion of local remedies. 

(2)  Paragraph (a) provides that the responsibility of a State may not be invoked o 
than in accordance with any applicable rule relating to the nationality of claims. As 
Permanent Court said in the Mavrommatis Palestine Concessions case. . . 

The present articles are not concerned with questions of the jurisdiction of intema 

Only those local remedies which are “available and effective” have to be exhausted 
re invoking the responsibility of a State. The mere existence on paper of remedies under 

internal law of a State does not impose a requirement to make use of those remedies in 
e. In particular there is no requirement to use aremedy which offers no possibility of 
g the situation, for instance, where it is clear from the outset that the law which the 

urt would have to apply can lead only to the rejection of any appeal. Beyond this, 
cle 44 (b) does not attempt to spell out comprehensively the scope and content of 
exhaustion of local remedies rule, leaving this to the applicable rules of international 

Elettronica Sicula S.p.A. (EDI), I.C.J. Reports 1989, p. 15, at p. 42, para. 50. See also Interhandel, 
Pn?Iiminary Objections, I.C.J. Reports 1959, p. 6, at p. 27. On the exhaustion of local remedies rule 
generally, see e.g. C. F. Amerasinghe, Local Remedies in International Law (Cambridge, Grotius, 
1990); J. Chappez, La rpSle de l’lpuisement des voies de recours internes (Paris, Pedone, 1972); 
K. Doehring, “Local Remedies, Exhaustion of”, in R. Bernhardt (ed.), Encyclopedia of Public 
IntemationaZLaw, (Amsterdam, North Holland, 1997), vol. 3, pp. 238-242; G. Pemn, “La naissance 
de la responsabilitB internationale et 1’Bpuisement des voies de recours internes dans le projet $articles 
de la C.D.I.”, Festschriftfiir R. Bindschedler (Bern, Stkpfli, 1980), p. 271. On the exhaustion of local 
remedies rule in relation to violations of human rights obligations, see e.g. A.A. CanGado Trindade, 
The Application of the Rule of Exhaustion of Local Remedies in International Law: Its Rationale in the 
Intemational Protection of Individual Rights (Cambridge, Cambridge University Press, 1983); 
E. Wyler, L’illicite et la condition despersonnespnvies (Paris, Pedone, 1995), pp. 65-89. 
Beftronica Sicula, I.C.J. Reports 1989, p. 15, at p. 46, para. 59. 
bid., at p. 48, para. 63. 
The topic will be dealt with in detail in the International Law Commission’s work on diplomatic 
protection. See J. Dugard, “Second report on diplomatic protection”, A/CN. 4/514,28 February 2001. 

“It is an elementary principle of international law that a State is entitled to 
protect its subjects, when injured by acts contrary to international law commit- 
ted by another State, from whom they have been unable to obtain satisfaction 
through the ordinary channels.”721 

Paragraph (a) does not attempt a detailed elaboration of the nationality of claims rule o 
the exceptions to it. Rather, it makes it clear that the nationality of claims rule is not o 
relevant to questions of jurisdiction or the admissibility of claims before judicial b 
but is also a general condition for the invocation of responsibility in those cases whe 
applicable?22 

720 For discussion of the range of considerations affecting jurisdiction and admissibility of internation 
claims before courts see G. Abi-Saab, Les exceptions prlliminaires duns la procidure de la Cour 
internationale (Paris, Pedone, 1967); G. Fitzmaurice, The Law and Procedure of the International 
Court of Justice (Cambridge, Grotius, 1986), vol. II, pp. 427-575; S. Rosenne, The Law and Practi 
the International Court, 1920-1996 (3d edn.) (The Hague, Nijhoff, 1997), vol. II, “Jurisdiction”. 

721 1924, F!C.I.J.,SeriesA, No. 2,p. 12. 
722 Questions of nationality of claims will be. dealt with in detail in the International Law Commission’ 

work on diplomatic protection. See J. Dugard, “First report on diplomatic protection”, A/CN.4/506 
7 March 2000. 



Article 45 

ven the consent or acquiescence of the injured State does not preclude that interest from ARTICLE 45 
Loss of the right to invoke responsibility ing expressed in order to ensure a settlement in conformity with international law. 

The responsibility of a State may not be invoked i f  

(a) 

(b) 
conduct, validly acquiesced in the lapse of the claim. 

the injured State has validly waived the claim; 

the injured State is to be considered as having, by reason of its 

Commentary 

(1)  Article 45 is analogous to article 45 of the Vienna Convention on the Law of Trea 
their claims”?29 In particular the statements relied on “[nlotwithstanding some 

concerned to invoke the responsibility of a wrongdoing State may be lost: 
acquiescence in the lapse of the claim. In this regard the position of an inju 

Just as it may explicitly waive the right to invoke responsibility, so an injured State 
acquiesce in the loss of that right. Paragraph (b) deals with the case where an injured 
is to be considered as having by reason of its conduct validly acquiesced in the lapse 
e claim. The article emphasizes conduct of the State, which could include, where 

the injured State, or, if there is more than one, all the injured States, may preclude any 
for reparation. Positions taken by individual States referred to in article 48 will no 
such an effect. 

general principle of consent in relation to rights or obligations within the dispen 
particular State. 

(3) In some cases, the waiver may apply only to one aspect of the legal rela 
between the injured State and the responsible State. For example, in the Russian In 

The principle that a State may by acquiescence lose its right to invoke responsibility 

“The Court recognizes that, even in the absence of any applicable treaty pro- 
vision, delay on the part of a claimant State may render an application in- 
admissible. It notes, however, that international law does not lay down any 
specific time-limit in that regard. It is therefore for the Court to determine in 
the light of the circumstances of each case whether the passage of time renders 
an application inadmissible.”731 

Turkey having paid the sum demanded, the Tribunal held that this conduct amounted to 
abandonment of any other claim arising from the loan?27 

consent, questions of validity can arise with respect to a waiver, for example, p 
coercion of the State or its representative, or a material error as to the facts of the 
arising perhaps from a misrepresentation of those facts by the responsible State. Th 
the term “valid waiver” is intended to leave to the general law the question of what am 

in Nauru (Nauru v. Australia), Preliminary Objections, I.C.J. Reports 1992, 

hold that, in the circumstances of the case and 

727 R.I.A.A., vol. XI, p. 421 (1912). at p. 446. 
728 Cf. the position with respect to valid consent under article 2 0  see commentary to article 20, par 

(4)-(0 
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(8) One concern of the rules relating to delay is that additional difficulties may ba 
caused to the respondent State due to the lapse of time, e.g., as concerns the collection anc 
presentation of evidence. Thus in the Stevenson case and the Gentini case, considerations 01 
procedural fairness to the respondent State were ad~anced.7~~ In contrast, the plea of delaj 
has been rejected if, in the circumstances of a case, the respondent State could not establish 
the existence of any prejudice on its part, as where it has always had notice of the claim ‘ 

was in a position to collect and preserve evidence relating to 

(9) 
courts have not engaged simply in measuring the lapse of time and applying clear-cut time 
limits. No generally accepted time limit, expressed in terms of years has been laid down?3! 
The Swiss Federal Department in 1970 suggested a period of 20 to 30 years since the 
coming into existence of the claim.736 Others have stated that the requirements were 
exacting for contractual claims than for non-contractual ~ l a i m s . 7 ~ ~  None of the attem 
establish any precise or finite time limit for international claims in general has ac 
a~ceptance.7~’ It would be very difficult to establish any single limit, given the varie 
situations, obligations and conduct that may be involved. 

(10) Once a claim has been notified to the respondent State, delay in its prosecution (e 
before an international tribunal) will not usually be regarded as rendering it inadmissible 
Thus in Certain Phosphate Lands in Nauru, the International Court held it to be su 
that Nauru had referred to its claims in bilateral negotiations with Australia in the 
preceding the formal institution of legal proceedings in 1989?40 In the Tugliuferro 
Umpire Ralston likewise held that despite the lapse of 31 years since the infliction 
damage, the claim was admissible as it had been notified immediately after the injury 
occurred.741 

Moreover, contrary to what may be suggested by the expression “delay”, internation 

733 See Stevenson, R.I.A.A., vol. M, p. 385 (1903); Gentini, R.I.A.A., vol. X, p. 557 (1903). 
734 See, e.g., Tagliaferro, R.I.A.A., vol. X, p. 592 (1903), at p. 593; similarly the actual decision in 

Stevenson, R.I.A.A., vol. IX, p. 385 (1903), at pp. 386-387. 
735 In some cases time limits are laid down for specific categories of claims arising under specific treati 

(e.g., the six-month time limit for individual applications under article 35 (1) of the European 
Convention on Human Rights) notably in the area of private law (e.g., in the field of commercial 
transactions and international transport.) See United Nations Convention on the Limitation Period 
the International Sale of Goods, New York, 14 June 1974, as amended by the Protocol of 11 April 
1980 U.N.ZS., vol. 1511, p. 99. By contrast it is highly unusual for treaty provisions dealing with 
inter-State claims to be subject to any express time limits. 

736 Communique of 29 December 1970, in Schweizerisches Jahrbuchfir Internationales Recht, vol. 32 
(1976), p. 153. 

737 C. Fleischhauer, “Prescription”, in R. Bemhardt (ed.), Encyclopedia of Public International Law, 
(Amsterdam, Noah Holland, 1997), vol. 3, p. 1105, at p. 1107. 

738 A large number of international decisions stress the absence of general rules, and in particular of an 
specific limitation period measured in years. Rather the principle of delay is a matter of appreciation 
having regard to the facts of the given case. Besides Certain Phosphate Lands in Nauru, see e.g. 
Gemini, R.I.A.A., vol. X ,  p. 551 (1903). at p. 561; the Ambarielos arbitration, (1956) I.L.R., vol. 23, 
p. 306, at pp. 314-317. 

739 For statements of the distinction between notice of claim and commencement of proceedings see, e 
R. Jennings & A.D. Watts (eds.), Oppenheim’s International Law (9th edn.) (London, Longmans, 
1992), vol. I, p. 527; C. Rousseau, Droit internationalpublic (Paris, Sirey, 1983). vol. V, p. 182. 

740 I.C.J. Reports 1992, p. 240, at p. 250, para. 20. 
741 Tagliaferro, R.I.A.A., vol. X, p. 592 (1903), at p. 593. 
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ARTICLE 46 
Plurality of injured States 

Where several States are injured by the same internationally wrongful 
act, each injured State may separately invoke the responsibility of the 
State which has committed the internationally wrongful act. 

Commentary 

(1) Article 46 deals with the situation of a plurality of injured States, in the sense define 
in article 42. It states the principle that where there are several injured States, each of the1 
may separately invoke the responsibility for the internationally wrongful act on its OM 
account. 

(2) Several States may qualify as “injured” States under article 42. For example, all tl 
States to which an interdependent obligation is owed within the meaning of article 42 (b) (i 
are injured by its breach. In a situation of a plurality of injured States each may seekcessatic 
of the wrongful act if it is continuing, and claim reparation in respect of the injury to itsel 
This conclusion has never been doubted, and is implicit in the terms of article 42 itself. 

(3) It is by no means unusual for claims arising from the same internationally wrongfi 
act to be brought by several States. For example in The S.S. Wimbledon, four States brougl 
proceedings before the Permanent Court of International Justice under article 386 (1) < 
the Treaty of Versailles, which allowed “any interested Power” to apply in the event of 
violation of the provisions of the Treaty concerning transit through the Kiel Canal. Ti 
Court noted that “each of the four Applicant Powers has a clear interest in the execution < 
the provisions relating to the Kiel Canal, since they all possess fleets and merchant vesse 
flying their respective flags”. It held they were each covered by article 386 (1) “even thoug 
they may be unable to adduce a prejudice to any pecuniary interest”?43 In fact only Franc) 
representing the operator of the vessel, claimed and was awarded compensation. In the casf - 
concerning the :Aerial Zncidenl L of 27 July 1955, proceedings were commenced by the 1 
States, the United Kingdom and Israel against Bulgaria concerning the destruction of a 
Israeli civil aircraft and the loss of lives involved?@ In the Nuclear Tests cases, Austral 
and New Zealand each claimed to be injured in various ways by the French conduct ( 
atmospheric nuclear tests at Muraroa 

(4) 
distinct from a declaration of the legal situation, it may not be clear whether they are claimi 

743 1923, RC.I.J., SeriesA, No. I ,  p. 20. 
744 The Court held that it lacked jurisdiction over the Israeli claim: I.C.J. 

the United Kingdom and United States claims were withdrawn. In its 
had been active coordination of the claims between the vari 
of the primary reasons for establishing co-ordination of this 
prevent, as far as possible, the Bulgarian Government being 
possibility of double damages.” I.C.J. Pleadings, Aerial Inci 
Documents), p. 106. 

Zealand v. France), 1.C.J. Reports 1974, p. 451, at p. 460. 

Where the States concerned do not claim compensation on their own account B 

745 See Nuclear Tests (Australia v. France), J.C.J. Reports 1974, p. 253, at p. 256; Nuclear Tests (New 

as injured States or as States invoking responsibility in the common or general interest under 
,article 48. Indeed in such cases it may not be necessary to decide into which category they 
fall, provided it is clear that they fall into one or the other. Where there is more than one 
injured State claiming compensation on its own account or on account of its nationals, 
evidently each State will be limited to the damage actually suffered. Circumstances might 
$so arise in which several States injured by the same act made incompatible claims. For 
example, one State may claim restitution whereas the other may prefer compensation. If 
restitution is indivisible in such a case and the election of the second State is valid, it 
bay be that compensation is appropriate in respect of both claims?46 In any event, two 
injured States each claiming in respect of the same wrongful act would be expected to 
coordinate their claims so as to avoid double recovery. As the International Court pointed 
out in the Reparationfor Injuries opinion, “International tribunals are already familiar with 
the problem of a claim in which two or more national states are interested, and they know 
how to protect the defendant State in such a case.”747 

746 Cf. Forests of Central Rhodope, where the arbitrator declined to award restitution inter alia on the 

B (1933), at p. 1432. 
i47 Reparation for  Injuries Suffered in the Service of the United Nations, I.C.J. Reports 1949, p. 174, at 
?‘ p. 186. 

ground that not all the persons or entities interested in restitution had claimed: R.I.A.A., vol. III, p. 1405 





- .  I .  

expressly for “joint and several liability” where damage is suffered by a third State as a re 
of a collision between two space objects launched by two States. In some cases liabilit 
strict; in others it is based on fault. Article N (2) provides: 

re to warn was reduced, let alone precluded, by reason of the concurrent responsibility 

“In all cases of joint and several liability referred to in paragraph 1 . . .the 
burden of compensation for the damage shall be apportioned between the 
first two States in accordance with the extent to which they were at fault; 
if the extent of the fault of each of these States cannot be established, the 
burden of compensation shall be apportioned equally between them. Such 
apportionment shall be without prejudice to the right of the third State to seek 
the entire compensation due under this Convention from any or all of the 
launching States which are jointly and severally liable.”757 

The general principle set out in paragraph 1 of article 47 is subject to the two provisos 
out in paragraph 2.  Subparagraph (a) addresses the question of double recovery by the 
red State. It provides that the injured State may not recover, by way of compensation, 

re than the damage suffered.760 This provision is designed to protect the responsible 
tes, whose obligation to compensate is limited by the damage suffered. The principle is 
y concerned to ensure against the actual recovery of more than the amount of the damage. 

sibility in the Sense of the present articles.758 At the same time it indicates what a 
of ‘‘joint and several” liability might amount to so far as an injured State is concern 

other responsible State. 

Such a Principle Was affirmed, for example, by the Permanent Court in Fuctory at Cbrz&, when it 
held that a remedy sought by Germany could not be granted “or the same compensation would be 
~ a r d e d  twice Over’’. Factory at Chorzbw. Merits, 1928, F!C.LJ,, Series A, NO. 17, at p. 59; see also 

Convention on the International Liability for Damage caused by Space Objects, 29 March 1972, 
V.N.lX,vol.961,p. 187. 

(7) 
tionally wrongful act, the responsibility of each may be separately invoked by an 
State in the sense of article 42. The consequences that flow from the wrongful 
example in terms of reparation, will be those which flow from the provisions of P 
in relation to that State. 

(8) 

Under article 47 (1), where several States are each responsible for the same in 

Article 47 only addresses the situation of a plurality of responsible Stat 

757 See also art. V (2), which provides for indemnification between States which are jointly and sever 

758 See the introductory commentary, para. 4 for the distinction between international responsibility fa 

759 Cog% Channel, Merits, I.C.J. Reports 1949, p. 4, at pp. 22-23. 

liable. 

wrongful acts and international liability arising from lawful conduct. 



ARTICLE 48 
Invocation of responsibility by a State other than an injured State 

1. 
responsibility of another State in accordance with paragraph 2 if: 

Any State other than an injured State is entitled to invoke the 

(a) the obligation breached is owed to a group of States in- 
cluding that State, and is established for the protection of a col- 
lective interest of the group; or 

(b) 
munity as a whole. 

Any State entitled to invoke responsibility under paragraph 1 

the obligation breached is owed to the international com- 

2. 
may claim from the responsible State: 

(a) cessation of the internationally wrongful act, and assur- 
ances and guarantees of non-repetition in accordance with article 
30; and 

(b) performance of the obligation of reparation in accordance 
with the preceding articles, in the interest of the injured State or 
of the beneficiaries of the obligation breached. 

3. The requirements for the invocation of responsibility by an 
injured State under articles 43, 44 and 45 apply to an invocation of 
responsibility by a State entitled to do so under paragraph 1. 

Commentary 
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(1) Article 48 complements the rule contained in article 42. It deals with the invocati 
of responsibility by States other than the injured State acting in the collective interest. 
State which is entitled to invoke responsibility under article 48 is acting not in its individ 
capacity by reason of having suffered injury but in its capacity as a member of a 
States to which the obligation is owed, or indeed as amember of the international co 
as a whole. The distinction is underlined by the phrase “[alny State other than a 
State” in paragraph 1 of article 48. 

(2) Article 48 is based on the idea that in case of breaches of specific obligatio 
ing the collective interests of a group of States or the interests of the international c 
as a whole, responsibility may be invoked by States which are not themselves 
the sense of article 42. Indeed in respect of obligations to the international commumty 
a whole, the International Court specifically said as much in its judgment in the Barcelo 
Traction case.762 Although the Court noted that “all States can be held to have a legal 
est in” the fulfilment of these rights, article 48 refrains from qualifying the position 

ations”, i.e. they must apply between a group of States and have been established in 
e collective interest.764 They might concern, for example, the environment or security 

762 Barcelona Traction, Light and Power Company Limited, Second Phase, 1.C.J. Reports 1970, p. - -  
p. 32, para. 33. open at times to foreign vessels oievery kind”: 1928, ~ c . I . J . ,  Series A, NO. 1, at p. i 3 .  

F 

“legal interest” would not permit a distinction between articles 42 and 48, as injured 
s in the sense of article 42 also have legal interests. 

I refers to “[alny State other than an injured State”. In the nature of things 
s will be entitled to invoke responsibility under article 48, and the term 

ally wrongful act in those cases where a State suffers individual injury 
obligation to which article 48 applies. 

Paragraph 1 defines the categories of obligations the breach of which may entitle 
other than the injured State to invoke State responsibility. A distinction is drawn 

en obligations owed to a group of States and established to protect a collective interest 
group (paragraph (1) (a)), and obligations owed to the international community as a 
(paragraph ( 1) 

ng a collective interest of the group may derive from multilateral treaties or cus- 
international law. Such obligations have sometimes been referred to as “obligations 

Obligations coming within the scope of paragraph (1) (a) have to be “collective 

ne treaty), or a regional system for the protection 
ngements established only in the interest of the 

s but would extend to agreements established by a group of States in some 
r common intere~t.7~~ But in any event the arrangement must transcend the sphere of 
ral relations of the States parties. As to the requirement that the obligation in question 
ct a collective interest, it is not the function of the articles to provide an enumeration of 

s of obligations to the international community as a 

e intention of the authors of the Treaty of Versailles to 
ernational r6gime. and conseauentlv to keeo the 



such interests. If they fall within paragraph (1) (a), their principal purpose will be to 
a common interest, over and above any interests of the States concerned individual1 
would include situations in which States, attempting to set general standards of protect 
for a group or people, have assumed obligations protecting non-State entities?66 

Paragraph 2 specifies the categories of claim which States may make when invoking 
onsibility under article 48. The list given in the paragraph is exhaustive, and invocation 

n on its own account - is likely to be on the very question whether a State 
and on cessation if the breach is a continuing one. For example in the S.S. if the obligation in question was owed to “the international community as a 

provision intends to give effect to the International Court’s statement in the Barc 
Traction case, where the Court drew “an essential distinction” between obligations 
to pmicular States and those “owed towards the international community as a whole 
With regard to the latter, the Court went on to state that “[iln view of the importance of 
rights involved, all States can be held to have a legal interest in their protection; they 
obligations erga ornnes.” 

) Under paragraph 2 (a), any State referred to in article 48 is entitled to request ces- 
on of the wrongful act and, if the circumstances require, assurances and guarantees 

owed to all the parties to a treaty. Nor is it the function of the articles to provide a 
obligations which under existing international law are owed to the international 

responsibility, and in any event, such a list would be only of limited value, as th 
the concept will necessarily evolve over time. The Court itself has given useful 
in its 1970 judgment it referred by way of example to “the outlawing of acts of a a measure of progressive development, which is justified since it pro- 

f protecting the community or collective interest at stake. In this context 

the East Tirnor case, the Court added the right of self-determination of peoples to this 1 

(10) Each State is entitled, as a member of the international community as a whole 
invoke the responsibility of another State for breaches of such obligations. Whereas 

a clear distinction has been drawn between the capacity of the applicant State 
matter and the interests of the beneficiaries of the obligation.774 Thus a State 

Paragraph 2 (b) refers to the State claiming “performance of the obligation of repara- 
accordance with the preceding articles”. This makes it clear that article 48 States may 
mand reparation in situations where an injured State could not do so. For example 

1928, PC.I.J., SeriesA, No. 1,atp. 30. 
South West Africa, Preliminary Objections, L C J  Reports 1962, p. 319; South West Africa, Second 
Phase, 1.C.J. Reports 1966, p. 6. 
Legal Consequences for States of the Continued Presence of South Africa in Namibia (South West 
Africa) notwithstanding Security Council Resolution 276 (1970), I.C.J. Reports 1971, p. 12, at p. 56, 

See e.g. the observations of the European Court of Human Rights in Denmark v. Turkq, Friendly 
Settlement, judgment of 5 April 2000, paras. 20,23. 
See also commentary to article 33, paras. (3)-(4). 

766 Art. 22 of the League of Nations Covenant, establishing the Mandate system, was a provision 
general interest in this sense, as were each of the Mandate agreements concluded in accordanc 
Cf., however, the much-criticised decision of the International Court in South West Africa, Sec 
Phase, I.C.J. Reports 1966, p. 6, from which article 48 is a deliberate departure. 

767 For the terminology “international commuNty as a whole” see commentary to article 25, para. (18 
768 Barcelona Traction, Light and Power Company, Limited, Second Phase, 1.C.J. Reports 1970, p. 3, 

169 bid., at p. 32, para. 34. 
p. 32, para. 33, and see commentary to Part Two, Chapter III, paras. (2)-(6). 

I10 I.C.J. Reports 1995, p. 90, at p. 102, para. 29. 
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C H A P T E R  I1 
C O U N T E R M E A S U R E S  

This Chapter deals with the conditions and limitations on the taking of countermea- 
by an injured State. In other words, it deals with measures which would otherwise 
ntrary to the international obligations of the injured State vis-ci-vis the responsible 
if they were not taken by the former in response to an internationally wrongful act 

the latter in order to procure cessation and reparation. Countermeasures are a feature 
ntralised system by which injured States may seek to vindicate their rights and 

It is recognised both by governments and by the decisions of international tribunals 
t countermeasures are justified under certain  circumstance^?^^ This is reflected in arti- 
23 which deals with countermeasures in response to an internationally wrongful act in 
context of the circumstances precluding wrongfulness. Like other forms of self-help, 

asures are liable to abuse and this potential is exacerbated by the factual inequal- 
ween States. Chapter I1 has as its aim to establish an operational system, taking 
ount the exceptional character of countermeasures as a response to internation- 

rs that part of the subject of reprisals not associated with armed conflict, 
with modem practice and judicial decisions the term is used in that sense 
Countermeasures are to be contrasted with retorsion, i.e. “unfriendly” 

e Unilateral Remedies: An 
rs, 1984), pp. 179-189; O.Y. 
Law (Oxford, Clarendon 

owl; Etude thiorique des 

relle (1758, repr. Washington, 

p. 3, at p. 27, para. 53; 
United States ofAmeri 
GabcVbvo-Nagymaros 
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their motivation, so long as such acts are not incompatible with the international obligations necessity and proportionality if they are taken in relation to the same or a closely related 
of the States taking them towards the target State, they do not involve countermeasures obligation, as in the Air Sewices arbitration.784 
and they fall outside the scope of the present articles. The term ‘‘Sanction” is also Often 
used as equivalent to action taken against a State by a s o u p  of s (6) This conclusion reinforces the need to ensure that countermeasures are strictly lim- 
international organization. But the term is imprecise: Chapter VII 0 ited to the requirements of the situation and that there are adequate safeguards against abuse. 
Charter refers only to “measures”, even though these can encompass a Very Chapter I1 seeks to do this in a variety of ways. First, as already noted, it concerns only non- 
acts, including the use of armed f0rce.7~’ Questions concerning the use of force in forcible countermeasures (article 50 (1) (a)). Secondly, countermeasures are limited by the 
national relations and of the legality of belligerent reprisals are governed by the re requirement that they are directed at the responsible State and not at third parties (article 49 
primary rules. On the other hand the articles are concerned with countermeasures as re- (1) & (2)). Thirdly, since countermeasures are intended as instrumental - in other words, 
ferred to in article 23. They are taken by an injured State in order to induce the responsible since they are taken with a view to procuring cessation of and reparation for the interna- 
State to comply with its obligations under Part Two. They are instrumental in chara tionally wrongful act and not by way of punishment - they are temporary in character and 
and are appropriately dealt with in Part Three as an aspect of the implementation of S must be as far as possible reversible in their effects in terms of future legal relations between 
responsibility. the two States (articles 49 (21, (3), 53). Fourthly, countermeasures must be proportionate 

not involve any departure from certain basic obligations 
(4) Countermeasures are to be clearly distinguished from the termination or su se under peremptory norms of general international law. 
of treaty relations on account of the material breach of a treaty by another State, as 
for in article 40 ofthe Vienna Convention on the Law of Treaties 
or suspended in accordance with article 60, the substantive k 
parties will be affected, but this is quite different from the questi 
may already have arisen from the breach.’80 Countermeasures involve con 
derogation from a subsisting treaty obligation but justified as a necessary and 
response to an internationally wrongful act of the State against which they 
are essentially temporary measures, taken to achieve a specified end, wh 
terminates once the end is achieved. 

(5 )  
ciprocal countermeasures” and other measures. That term refers to counte 
involve suspension of performance of obligations towards the responsible 
gations correspond to, or are directly connected with, the obligation b 
is no requirement that States taking countermeasures are limited to suspension of 
mance of the same or a closely related obligation?82 A number of con 
this conclusion. First, for some obligations, for example those concerni 
human rights, reciprocal countermeasures are inconceivable. The obligations in 
have a non-reciprocal character and are not only due to other States but to the in 
themselves?83 Secondly, a limitation to reciprocal countermeasures 
jured State will be in a position to impose the same or related measw 
State, which may not be so. The obligation may be a unilateral one or the injured 
may already have performed its side of the bargain. Above all, considerations of good 
and humanity preclude many measures of a reciprocal nature. This conclusion doe 
however, end the matter. Countermeasures are more likely to satisfy the requirements 

779 Charter of the United Nations, Arts. 39,41,42. 
780 Cf. Vienna Convention on the Law of Treaties, 23 May 1969, U.N.ZS., vol. 1155, p. 331, arts. 70,7 

This Chapter also deals to some extent with the conditions of the implementation 
countermeasures. In particular countermeasures cannot affect any dispute settlement 

hich is in force between the two States and applicable to the dispute (article 50 
+ Nor can they be taken in such a way as to impair diplomatic or consular inviolability 
50 (2) (hmkrmeaSUreS must be preceded by a demand by the injured State that 

responsible State Comply With its obligations under Part Two, must be accompanied by 
offer to negotiate, and must be suspended if the internationally wrongful act has ceased 

d the dispute is submitted in good faith to a court or tribunal with the authority to make 
cisions binding on the parties (article 52 (3)). 

This Chapter does not draw any distinction between what are sometimes called “ 
The focus of the Chapter is on countermeasures taken by injured States as defined in 

Occasions have arisen in practice of countermeasures being taken by other States, 
ose identified in article 48, where no State is injured or else on behalf of and 
fan  injured State. Such cases are controversial and the practice is embryonic. 

ter does not PUrpOrt to regulate the taking of countermeasures by States other 
ured State. It is, however, without prejudice to the right of any State identified 

cle 48 (1) to take lawful measures against a responsible State to ensure cessation of 
each and reparation in the interest of the injured State or of the beneficiaries of the 

In common with other chapters of these articles, the provisions on COUntermeaSUreS 
residual and may be excluded or modified by a special rule to the contrary (see article 
. Thus a treaty Provision precluding the suspension of performance of an obligation 

clude countermeasures with respect to the performance of 
n. Likewise a regime for dispute resolution to which States must resort in the 

as with the W.T.O. dispute settlement system) it requires 
s in the nature of countermeasures in response to a proven 

and on the respectlve scope of the codified law of treaties and the law of State responsibility see 
introductory commentary to Part One, Chapter V, paras. (3)-(7). 

781 See Yearbook.. .1985, vol. 11, Part 1, p. 10. 
782 Contrast the exception of non-performance in the law of treaties, which is so limted: see introducto 

783 Cf. Ireland v. United Kingdom, E.C.H.R., Series A, No. 25 (1978). 

R.I.A.A., vol. XVIII, p. 416 (1979). 
commentary to Part One, Chapter V, para. (9). 
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ARTICLE 49 
Object and limits of countermeasures 

1. An injured State may only take countermeasures against a State 
which is responsible for an internationally wrongful act in order to 
induce that State to comply with its obligations under Part Two. 

2. Countermeasures are limited to the non-performance for the time 
being of international obligations of the State taking the measures to- 
wards the responsible State. 

3. Countermeasures shall, as far as possible, be taken in such a 
way as to permit the resumption of performance of the obligations in 
question. 

Commentary 

(1) 
State against the responsible State and places certain limits on their scope 
may only be taken by an injured State in order to induce the responsib 
with its obligations under Part Two, namely, to cease the internationally 
if it is continuing, and to provide reparation to the injured State?86 Countermeasures are 
intended as a form of punishment for wrongful conduct but as an instrument for achiev 
compliance with the obligations of the responsible State under Part Two. The limi 
and exceptional nature of countermeasures are indicated by the use of the word 
paragraph 1 of Article 49. 

(2) A fundamental prerequisite for any lawful countermeasure is the existence 
internationally wrongful act which injured the State taking the countermeasure. This 
was clearly made by the International Court of Justice in the Gab?zbvo-Nugymaros Proj 
case, in the following passage: 

Article 49 describes the permissible object of countermeasures taken by an injur 

“In order to bejustifiable, acountermeasuremust meet certainconditions . . . In 
the first place it must be taken in response to a previous international wrongful 
act of another State and must be directed against that State.”787 

(3) Paragraph 1 of article 49 presupposes an objective standard for the taking of 
measures, and in particular requires that the countermeasure be taken against a Sta 

786 For these obligations see articles 30 and 31 and commentaries. 
787 Gab2’kovo-Nagymaros Project (Hungary/Slovakia). Z.C.J. Reports 1997, p. 7, at p. 55, para. 83. 

also “Naulilaa” (Responsibility of Germany for  damage caused in the Portuguese colonies in th 
ofAfrica), R.I.A.A., vol. 11, p. 101 1 (1928), at p. 1027; “Cysne” (Responsibility of Germany for 
committed subsequent to 31 July 1914 and before Portugal entered into the war), R.Z.A.A., vol. II, 
p. 1035 (1930), at p. 1057. At the 1930 Hague Codification Conference, all States which responded 
this point took the view that a prior wrongful act was an indispensable prerequisite for the adoption 
reprisals; see League of Nations, Conference for the Codification of International Law, Bases of 
Discussion for  the Conference drawn up by the Preparatory Committee, Vol. IIl Responsibility of 
States for  Damage caused in their Territory to the Person or Property of Foreigners (Doc. 
C.75.M.69.1929.V.). p. 128. 
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risible for an internationally wrongful act in order to induce that State to comply 
obligations of cessation and reparation. A State taking countermeasures acts at its 
its view of the question of wrongfulness turns out not to be well founded. A State 

resorts to countermeasures based on its unilateral assessment of the situation does 
n risk and may incur responsibility for its own wrongful conduct in the event of 
t assessment?88 In this respect there is no difference between countermeasures 

er circumstances precluding wrongfulness.789 

A second essential element of countermeasures is that they “must be directed 
!igain~t”~~O a State which has committed an internationally wrongful act and which has ‘ complied with its obligations of cessation and reparation under Part Two of the present 

~ l e s . 7 ~ ~  The word “only” in paragraph 1 applies equally to the target of the counter- 
peasures as to their purpose and is intended to convey that countermeasures may only be 

against a State which is the author of the internationally wrongful act. Counter- 
s may not be directed against States other than the responsible State. In a situation 

re a third State is owed an international obligation by the State taking countermeasures 
that obligation is breached by the countermeasure, the wrongfulness of the measure 
t precluded as against the third State. In that sense the effect of countermeasures in 
luding wrongfulness is relative. It concerns the legal relations between the injured State 
the responsible State?92 

) 

This does not mean that countermeasures may not incidentally affect the position of 
States or indeed other third parties. For example, if the injured State suspends transit 
s with the responsible State in accordance with this Chapter, other parties, including 

.d States, may be affected thereby. If they have no individual rights in the matter they 
bnot  complain. Similarly if, as a consequence of suspension of a trade agreement, trade 

h the responsible State is affected and one or more companies lose business or even go 
h p t .  Such indirect or collateral effects cannot be entirely avoided. 

k) In taking countermeasures, the injured State effectively withholds performance for 
be time being of one or more international obligations owed by it to the responsible State, 

iparugraph 2 of article 49 reflects this element. Although countermeasures will normally 
: the form of the non-performance of a single obligation, it is possible that a particular 
aswe may affect the performance of several obligations simultaneously. For this reason, 

The Tribunal’s remark in the Air Services case, to the effect that “each State establishes for itself its 
’”legal situation vis-84s other States”, (R.Z.A.A., vol. XVIII, p. 416 (1979), at p. 443, para. 81) should 
not be interpreted in the sense that the United States would have been justified in taking 
countermeasures whether or not France was in breach of the Agreement. In that case the Tribunal went 
on to hold that the United States was actually responding to a breach of the Agreement by France, and 
that its response met the requirements for countermeasures under international law, in particular in 
terms of purpose and proportionality. The Tribunal did not decide that an unjustified belief by the 
United States as to the existence of a breach would have been sufficient. 
$See introductory commentary to Part One, Chapter V, para. (8). 
Gabfhvo-Nagymaros Project, Z.C.J. Repom 1997, p. 7, at pp. 55-56, para. 83. 
Bid. In GabLxikovo-Nagymaros Project the Court held that the requirement had been satisfied, in that 
Hungary was in continuing breach of its obligations under a bilateral treaty, and Czechoslovakia’s 

:sponse was 1 directed :aim it on that ground. 
On the specific question of human rights obligations see article 50 (1) @) and commentary. 



paragraph 2 refers to “obligations” in the plural. For example, freezing of the a 
State might involve what would otherwise be the breach of several obligations to 
under different agreements or arrangements. Different and coexisting obligations rm 
affected by the same act. The test is always that of proportionality, and a State which 
committed an internationally wrongful act does not thereby make itself the target for 
form or combination of countermeasures irrespective of their seventy or consequences 

(7) The phrase “for the time being” in paragraph 2 indicates the temporary or provisio 
character of countermeasures. Their aim is the restoration of a condition of legalit 
between the injured State and the responsible State, and not the creation of new situa 
which cannot be rectified whatever the response of the latter State to the claims against 
Countermeasures are taken as a form of inducement, not punishment: if they are effech 
in inducing the responsible State to comply with its obligations of cessation and reparati 
they should be discontinued and performance of the obligation resumed. 

(8) Paragraph 1 of article 49 refers to the obligations of the responsible State “un 
Part Two”. It is to ensuring the performance of these obligations that countermeasures 
directed. In many cases the main focus of countermeasures will be to ensure cessation 
continuing wrongful act but they may also be taken to ensure reparation, provided the 
conditions laid down in Chapter I1 are satisfied. Any other conclusion would imm 
from countermeasures a State responsible for an internationally wrongful act if the a 
ceased, irrespective of the seriousness of the breach or its consequences or of the 
refusal to make reparation for it. In this context an issue arises whethe 
should be available where there is a failure to provide satisfaction as 
injured State, given the subsidiary role this remedy plays in the spectrum 
In normal situations, satisfaction will be symbolic or supplementary and it woul 
unlikely that a State which had ceased the wrongful act and tendered compe 
injured State could properly be made the target of countermeasures for faili 
satisfaction as well. This concern may be adequately addressed by the appl 
notion of proportionality set out in article 51.796 

(9) Paragraph 3 of article 49 is inspired by article 72 (2 )  of the Vienna Conven 
the Law of Treaties, which provides that when a State suspends a treaty it must not, 
the suspension, do anything to preclude the treaty from being brought back into 
By analogy, States should as far as possible choose countermeasures that are re 
In the GabZzXovo-Nagymaros Project case, the existence of this condition was r 
by the Court, although it found it was not necessary to pronounce on the ma 
concluding that “the diversion of the Danube carried out by Czechoslovakia was 
lawful countermeasure because it was not proportionate”, the Court said: 

“It is therefore not required to pass upon one other condition for the law- 
fulness of a countermeasure, namely that its purpose must be to induce the 

wrongdoing State to comply with its obligations under international law, and 
that the measure must therefore be reversible.”797 

wever, the duty to choose measures that are reversible is not absolute. It may not be 
sible in all cases to reverse all of the effects of countermeasures after the occasion for 

them has ceased. For example, a requirement of notification of some activity is of 
ue after the activity has been undertaken. By contrast, inflicting irreparable damage 
responsible State could amount to punishment or a sanction for non-compliance, not 

untermeasure as conceived in the articles. The phrase “as far as possible” in paragraph 
ndicates that if the injured State has a choice between a number of lawful and effective 

sures, it should select one which permits the resumption of performance of the 
suspended as a result of countermeasures. 

Gab?ihvo-Nagymaros Project, I.C.J. Reports 1997, p. 7, at pp. 56-57, para. 87. 

793 See article 51 and commentary. In addition, the performance of certain obligations may not be w 

794 This nohon is further emphasised by paragraph 3 and article 53 (termmation of countermeasures 
795 See commentary to article 37, para. (1). 
796 Similar considerations apply to assurances and guarantees of non-repetition; see article 30 (b) an 

by way of countermeasures in any circumstances: see article 50 and commentary. 

commentary. 



ARTICLE 50 

Obligations not affected by countermeasures 

1. Countermeasures shall not affect: 

(a) 
embodied in the Charter of the United Nations; 

(b) 

(c) 

(d) 
ternational law. 

A State taking countermeasures is not relieved from fulfilling its 

the obligation to refrain from the threat or use of force as 

obligations for the protection of fundamental human rights; 

obligations of a humanitarian character prohibiting reprisals; 

other obligations under peremptory norms of general in- 

2. 
obligations: 

(a) 
tween it and the responsible State; 

(b) 
premises, archives and documents. 

under any dispute settlement procedure applicable be- 

to respect the inviolability of diplomatic or consular agents, 

Commentary 

is spelled out in the Declaration on Prin- 
lations and Cooperation among States in 

mber of authoritative pronouncements of international judicial799 and other bodies.800 

Paragraph ( I )  (b) provides that countermeasures may not affect obligations for the 

ountermeasure must be “limited by the requirements of humanity and the rules 

human rights. In particular the relevant human rights treaties identify certain human 
hich may not be derogated from even in time of war or other public emergen~y.8~~ 

cussed the effect of economic sanctions on civilian populations and especially on 

ons should always take full account of the provisions of the International Covenant 
onomic, Social and Cultural Rights”,po5 and went on to state that: 

“. . . it is essential to distinguish between the basic objective of applying polit- 
ical and economic pressure upon the governing Blite of a country to persuade 
them to conform to international law, and the collateral infliction of suffering 
upon the most vulnerable groups within the targeted country.”806 

and against Nicaragua (Nicaragua v. United States ofAmerica), Merits, I.C.J. Reports 1986, p. 16, machinery for the resolution of their disputes. 

(3) Paragraph 1 of article 50 identifies four categories of fundamental substantive 
gations which may not be affected by countermeasures: (a) the obligation to refrain fro 
threat or use of force as embodied in the Charter of the United Nations, (b) obligations 
protection of fundamental human rights, (c) obligations of a humanitarian character Pr 
ing reprisals and (d) other obligations under peremptory norms of general internatio 

(4) Paragraph ( I )  (a) deals with the prohibition of the threat or use of force as em 
in the United Nations Charter, including the express prohibition of the use of force in 

Chapter II. 

, e.g., Security Council resoluQon 111 (1956), resolution 171 (1962). resolution 188 (1964). 
solution 316 (1972), resolution 332 (1973), resolution 573 (1985) and resolution 1322 (2000). Also 



Article 50  

civilians as a method of warfare is pr~hibited.”~” Likewise, the final sentence of article 
(2) of the two United Nations Covenants on Human Rights states that “In no case m 
people be deprived of its own means of subsistence”.808 

( 8 )  Paragraph (1) (c) deals with the obligations of humanitarian law with regar 
reprisals and is modelled on article 60 (5) of the Vienna Convention on the Law of Treaties 
The subparagraph reflects the basic prohibition of reprisals against individuals, which 
in international humanitarian law. In particular, under the 1929 Hague and 1949 
Conventions and Additional Protocol I of 1977, reprisals are prohibited against 
classes of protected persons, and these prohibitions are very widely accepted.”’ 

(9) Paragraph ( I )  (d) prohibits countermeasures affecting obligations under per 
norms of general international law. Evidently a peremptory norm, not subject to de 
as between two States even by treaty, cannot be derogated from by unilateral action m 
form of countermeasures. Subparagraph (d) reiterates for the purposes of the present C 
ter the recognition in article 26 that the circumstances precluding wrongfulness elab 
in Chapter V of Part One do not affect the wrongfulness of any act of a State which is 
conformity with an obligation arising under a peremptory norm of general internation 
The reference to “other” obligations under peremptory norms makes it clear that su 
graph (d) does not qualify the preceding subparagraphs, some of which also enco 
norms of a peremptory character. In particular, subparagraphs @) and (c) stand 
own. Subparagraph (d) allows for the recognition of further peremptory norms 
obligations which may not be the subject of countermeasures by an injured Statea8 

(10) States may agree between themselves on other rules of international law whi 
not be the subject of countermeasures, whether or not they are regarded as pere 
norms under general international law. This possibility is covered by the la specia 
vision in article 55 rather than by the exclusion of countermeasures under article 50 
(d). In particular a bilateral or multilateral treaty might renounce the possibility of c 
measures being taken for its breach, or in relation to its subject matter. This is the c 

le, with the European Union treaties, which have their own system of enforcement.812 
er the dispute settlement system of the W.T.O., the prior authorization of the Dispute 

t Body is required before a Member can suspend concessions or other obligations 
W.T.O. agreements in response to a failure of another Member to comply with 

mmendations and rulings of a W.T.O. panel or theAppellateB~dy.*’~ Pursuant to article 
f the W.T.O. Dispute Settlement Understanding (DSU), Members seeking “the redress 
violation of obligations or other nullification or impairment of benefits” under the 
0. agreements, “shall have recourse to, and abide by” the DSU rules and procedures. 
has been construed both as an “exclusive dispute resolution clause” and as a clause 

nting W.T.O. members from unilaterally resolving their disputes in respect of W.T.O. 
nd ~bl iga t ions’ ’ .~~~ To the extent that derogation clauses or other treaty provisions 

those prohibiting reservations) are properly interpreted as indicating that the treaty 
isions are “intransgressible”,815 they may entail the exclusion of countermeasures. 

In addition to the substantive limitations on the taking of countermeasures in para- 
of article 50, paragraph 2 provides that countermeasures may not be taken with 
to two categories of obligations, viz. certain obligations under dispute settlement 
res applicable between it and the responsible State, and obligations with respect to 

atic and consular inviolability. The justification in each case concerns not so much 
stantive character of the obligation but its function in relation to the resolution of the 
between the parties which has given rise to the threat or use of Countermeasures. 

The first of these, contained in paragraph (2) (a), applies to “any applicable dispute 
ment procedure applicable” between the injured State and the responsible State. This 
e refers only to dispute settlement procedures that are related to the dispute in question 
ot to other unrelated issues between the States concerned. For this purpose the dispute 
d be considered as encompassing both the initial dispute over the internationally 
gful act and the question of the legitimacy of the countermeasure(s) taken in response. 

It is a well-established principle that dispute settlement provisions must be upheld 
ithstanding that they are contained in a treaty which is at the heart of the dispute and 
ntinued validity or effect of which is challenged. As the International Court said in 

a1 Relating to the Jurisdiction of the ICAO Council. , . 
“Nor in any case could a merely unilateral suspension per se render jurisdic- 
tional clauses inoperative, since one of their purposes might be, precisely, to 
enable the validity of the suspension to be tested.”816 

, for example, Cases 90 and 91/63, 
p. 631; Case 52/75, Commission v. Italy 
nee [1979] E.C.R. 2129; Case C-5/94, R 

74, Report of the Panel, 22 December 1999, 

temational Court in its advisoy opinion on Legality of the Threat 
orts 1996, p. 226, at p. 251, para. 79. 

ee also S.M. Schwebel, International Arbitration: Three Salient 
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Article 50 

capable of resolving the dispute giving rise to the countermeasures. The point was affi 
by the International Court in the Diplomatic and Consular Staff case: 

“In any event, any alleged violation of the Treaty [of Amity] by either p W ‘  
could not have the effect of precluding that party from invoking the provisions 
of the Treaty concerning pacific settlement of di~putes.’’~’~ 

(14) The second exception in paragraph 2 (b) limits the extent to which an injur 
may resort by way of countermeasures to conduct inconsistent with its obligations in 

t With an obligation owed to the responsible State but with an obligation 
P ~ Y ,  i.e. the international organization concerned. 

to recall ambassadors in situations provided for in the Vienna Convention on 
Relations- such acts do not amount to countermeasures in the sense of this 

mutatis mutandis, to consular officials. 

“The rules of diplomatic law, in short, constitute a self-contained dgime 
which, on the one hand, lays down the receiving State’s obligations regarding 
the facilities, privileges and immunities to be accorded to diplomatic missions 
and, on the other, foresees their possible abuse by members of the mission and 
specifies the means at the disposal of the receiving State to counter any such 
abuse.”820 

If diplomatic or consular personnel could be targeted by way of Countermeasures, 
would in effect constitute resident hostages against perceived wrongs of the sending S 

24,29,44,45. 
819 I.C.J. Reports 1980, p. 3, at p. 38, para. 83. 
820 Ibid., at p. 40, para. 86. Cf. Vienna Convention on Diplomatic Relations, art. 45 (a); Vienna 

on Consular Relations, 24 April 1963, U.N.ZS., vol. 596, p. 261, art. 27 (1) (a)” (premses, 
and archives to be protected “even in case of armed conflict”). 
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the importance of the issue is viewed within the framework of the general air 
transport policy adopted by the United States Government and implemented 
by the conclusion of a large number of international agreements with countries 
other than France, the measures taken by the United States do not appear to 
be clearly disproportionate when compared to those taken by France. Neither 
Party has provided the Tribunal with evidence that would be sufficient to affirm 
or reject the existence of proportionality in these terms, and the Tribunal must 
be satisfied with a very approximative apprec ia t i~n .”~~~ 

ARTICLE 51 
Proportionality 

Countermeasures must be commensurate with the injury suffered, tak- 
ing into account the gravity of the internationally wrongful act and the 
rights in question. 

Commentary 

ntermeasures taken were in the same field as the initial measures and 
routes, even if they were rather more severe in terms of their economic 
carriers than the initial French action. 

of proportionality was again central to the appreciation of the legality of 
asures taken by Czechoslovakia in the Gab?kovo-Nagymaros Project 

cepted that Hungary’s actions in refusing to 
ed breach of the 1977 Agreement, went on to 

(2) Proportionality is a well-established requirement for taking countermeasures, 
widely recognized in State practice, doctrine and jurisprudence. According to the aw 
the “Naulilaa I’ case. . . 

“even if one were to admit that the law of nations does not require that the 
reprisal should be approximately in keeping with the offence, one should 
certainly consider as excessive and therefore unlawful reprisals out of all 
proportion to the act motivating 

(3) In the Air Services arbitration?23 the issue of proportionality was examined in 
detail. In that case there was no exact equivalence between France’s refusal to al 
change of gauge in London on flights from the west coast of the United S 
States’ countermeasure which suspended Air France flights to LOS Ang 

“In the view of the Court, an important consideration is that the effects of a 
countermeasure must be commensurate with the injury suffered, taking ac- 
count of the rights in question. In 1929, the Permanent Court of International 
Justice, with regard to navigation on the River Oder, stated as follows: 

“the1 community of interest in a navigable river becomes the basis of 
a common legal right, the essential features of which are the perfect 
equality of all riparian States in the user of the whole course ofthe river 
and the exclusion of any preferential privilege of any one riparian State 
in relation to the others’ . . . 

dem development of international law has strengthened this principle for to those taken by France”.824 In particular the majority said: 

“It is generally agreed that all counter-measures must, in the first instance, 
have some degree of equivalence with the alleged breach this is a well-known 
rule. . . It has been observed, generally, that judging the ‘proportionality’ of 
counter-measures is not an easy task and can at best be accomplished by 
approximation. In the Tribunal’s view, it is essential, in a dispute between 
States, to take into account not only the injuries suffered by the companies 
concerned but also the importance of the questions of principle arising from 
the alleged breach. The Tribunal thinks that it will not suffice, in the present 
case, to compare the losses suffered by Pan Am on account of the suspension 
of the projected services with the losses which the French companies would 
have suffered as a result of the counter-measures; it will also be necessary to 
take into account the importance of the positions of principle which were taken 
when the French authorities prohibited changes of gauge in third countries. If 

hese waters on the ecology of the 
spect the proportionality which is 

ional law . . . The Court thus considers that the diversion of 

cter of the rights in question as a matter 
iPle and (like the Tribunal in the Air Services case) did not assess the question of 
onality only in quantitative terms. 

822 “Naulilaa” (Responsibility of Germany for damage caused in the Portuguese colonies in the so 

823 Air Services Agreement of 27March 1946 (United States v. France), R.Z.A.A., vol. XVIII, p. 417 
824 Ibid., at p. 444, para. 83. 

Africa), R.Z.A.A., vol. 11, p. 1013 (1928). at p. 1028. 

ier, 1929, P.C.Z.J.. SeriesA, No. 23,p.U. 
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(5) 
is normal to express the requirement in positive terms, even though, in those are 
well, what is proportionate is not a matter which can be determined precisely.828 
positive formulation of the proportionality requirement is adopted in article 5 1. A ne 
formulation might allow too much latitude, in a context where there is concern as 
possible abuse of countermeasures. 

In other areas of the law where proportionality is relevant (e.g. self-defence), ARTICLE 5 2  

Conditions relating to resort to countermeasures 

1. Before taking countermeasures, an injured State shall: 

(a) 
43, to fulfil its obligations under Part Two; 

(b) 
termeasures and offer to negotiate with that State. 

Notwithstanding paragraph 1 (b), the injured State may take such 

call on the responsible State, in accordance with article 

notify the responsible State of any decision to take coun- 

2. 
urgent countermeasures as are necessary to preserve its rights, 

3. 
suspended without undue delay if: 

Countermeasures may not be taken, and if already taken must be 

into consideration. 

(7) Proportionality is concerned with the relationship between the internationally wron 
ful act and the countermeasure. In some respects proportionality is linked to the requireme 

(a) 

(b) 
the authority to make decisions binding on the parties. 

Paragraph 3 does not apply if the responsible State fails to im- 

the internationally wrongful act has ceased, and 

the dispute is pending before a court or tribunal which has 

but to have had a punitive aim and to fall outside the purpose of countermeasures 
ated in article 49. Proportionality is, however, a limitation even on measures which ma 
justified under article 49. In every case a countermeasure must be commensurate wi 
injury suffered, including the importance of the issue of principle involved, and this 
function partly independent of the question whether the countermeasure was necess 
achieve the result of ensuring compliance. 

828 E. Cannizzaro, I1 principio della propotziomlitd nell’ordinamento internaziomle (Milan, Giuffrk, 

4. 
plement the dispute settlement procedures in good faith. 

Commentary 

Article 52 lays down certain procedural conditions relating to the resort to counter- 
asures by the injured State. Before taking countermeasures an injured State is required 

n the responsible State in accordance with article 43 to comply with its obligations 
art Two. The injured State is also required to notify the responsible State that it 
to take countermeasures and to offer to negotiate with that State. Notwithstand- 
second requirement, the injured State may take certain urgent countermeasures to 

2000). 

ountermeasures do not have to be suspended and may be resumed. 

See above, introduction to this Chapter, para. (7). 



protection, it may be that the responsible State is not cooperating in that process. In s 
cases the remedy of countermeasures necessarily revives. 

ady taken, they must be suspended “without undue delay”. The phrase “without undue 
’ allows a limited tolerance for the arrangements required to suspend the measures in 

A dispute is not “pending before a court or tribunal” for the purposes of paragraph 
unless the court or tribunal exists and is in a position to deal with the case. For these 

is actually constituted, a process which will take some time even if both 
rating in the appointment of the members of the Paragraph 3 is 

a general practice.833 

(4) The principle underlying the notification requirement is that, considering the 

paragraph 1 (a). 

( 5 )  Paragraph I (b) requires that the injured State which decides to take counterme 
should notify the responsible State of that decision to take countermeasures and o 
negotiate with that State. Countermeasures can have serious consequences for the 
State, which should have the opportunity to reconsider its position faced with the pr 
countermeasures. The temporal relationship between the operation of paragraphs 1 

(6) Under paragraph 2 ,  however, the injured State may take “such urgent 

s under Part XI of the 1982 Convention is assured by 
measures orders under art. 41 of the Statute of the 
LaGrand (Germany v. United States of America), 

830 Air Services Agreement of 27March 1946 (United States v. France), R.I.A.A., vol. XVIII, p. 417 

831 bid., at p. 444, paras. 85-7. 
832 GabC‘kovo-Nagymaros Project (Hungary/Slovakia), I.C.J. Reports 1997, p. 7 ,  at p. 56, para. 84. 
833 A. Gianelli, Adempimentipreventivi all’adozione di contromisure internazionali (Milan, Giuffrk, 

(1978), at pp. 445-446, paras. 91,94-96. 
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(9) Paragraph 4 of article 52 provides a further condition for the suspension of cou ARTICLE 53  
Termination of countemzeasures 

Countermeasures shall be terminated as soon as the responsible State 
has complied with its obligations under Part Two in relation to the 
internationally wrongful act. 

termeasures under paragraph 3. It comprehends various possibilities, ranging from an i 
tial refusal to cooperate in the procedure, for example by non-appearance, throu 
compliance with a provisional measures order, whether or not it is formally bind 
to refusal to accept the final decision of the court or tribunal. This paragraph 
to situations where a State party fails to cooperate in the establishment of the r 
bund or fails to appear before the tribunal once it is established. Under the cir 
of paragraph 4, the limitations to the taking of countermeasures under paragraph 3 do 
apply. 

Commentary 

Article 53 deals with the situation where the responsible State has complied with its 
ations of cessation and reparation under Part Two in response to countermeasures taken 

ured State. Once the responsible State has complied with its obligations under 
no ground is left for maintaining countermeasures, and they must be terminated 

The notion that countermeasures must be terminated as soon as the conditions which 
m have ceased is implicit in the other articles in this Chapter. In view of its 
however, article 53 makes this clear. It underlines the specific character of 

nneasures under article 49. 
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ARTICLE 54 
Measures taken by States other than an injured State 

This Chapter does not prejudice the right of any State, entitled under 
article 48, paragraph 1 to invoke the responsibility of another State, to 
take lawful measures against that State to ensure cessation of the breach 
and reparation in the interest of the injured State or of the beneficiaries 
of the obligation breached. 

Commentary 

(1) Chapter I1 deals with the right of an injured State to take countermeasures agains 
responsible State in order to induce that State to comply with its obligations of cessation 
reparation. However, “injured” States, as defined in article 42 are not the only States entitlc 
to invoke the responsibility of a State for an internationally wrongful act under Chapte 
of this Part. Article 48 allows such invocation by any State, in the case of the breach 
an obligation to the international community as a whole, or by any member of a go1 , 
of States, in the case of other obligations established for the protection of the collect 
interest of the group. By virtue of article 48 (2), such States may also demand cess 
and performance in the interests of the beneficiaries of the obligation breached. Thus 
respect to the obligations referred to in article 48, such States are recognised as hav 
legal interest in compliance. The question is to what extent these States may legiti 
assert a right to react against unremedied breaches.837 

(2) It is vital for this purpose to distinguish between individual measures, whether 
by one State or by a group of States each acting in its individual capacity and throu 
own organs on the one hand, and institutional reactions in the framework of internation 
organisations on the other. The latter situation, for example where it occurs under tl 
authority of Chapter VII of the United Nations Charter, is not covered by the articles? 
More generally the articles do not cover the case where action is taken by an internation 
organization, even though the member States may direct or control its conduct.839 3 

(3) Practice on this subject is limited and rather embryonic. In a number of instance 
States have reacted against what were alleged to be breaches of the obligations referred’ 
in article 48 without claiming to be individually injured. Reactions have taken such fom 
as economic sanctions or other measures (e.g. breaking off air links or other contacts 
Examples include the following: 

USA - Uganda (1978). In October 1978, the United States Congress adopted legisl; 
tion prohibiting exports of goods and technology to, and all imports from, Uganda.& 

837 See e.g., M. Akehurst, “Reprisals by Third States”, B.H.L., vol. 44 (1970), p. 1; J.I. Chamey, ‘Third 
State Remedies in International Law”, Michigan Journal of International Law, vol. 10 (1988), p. 57; 
D.N. Hutchinson, “Solidarity and Breaches of Multilateral Treaties”, B.EI.L, vol. 59 (1988), p. 
L.-A. Sicilianos, Les rlacrions dicenrralisles Ci l’illicite (paris, L.D.G.J., 1990), pp. 110-175; J.A. I 
Frowein, “Reactions by Not Directly Affected States to Breaches of Public International Law”, Recu4 
des cours, vol. 248 (1994-IV), p. 345; B. Simma, “From Bilateralism to Community Interest in 
International Law”, Recueil des cours, vol. 250 (1994-VI), p. 217. 

838 See article 59 and commentary. 
840 UgandaEmbargo Act, 22 USC s. 2151 (1978). 

839 See article 57 and commentary. 
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The legislation recited that “[tlhe Government of Uganda. . . has committed geno- 
cide against Ugandans” and that the “United States should take steps to dissociate 
itself from any foreign government which engages in the international crime of 
genocide”.841 

Certain western countries - Polandand Soviet Union (1981). On 13 December 1981, 
the Polish government imposed martial law and subsequently suppressed demonstra- 
tions and interned many dissidents.842 The United States and other western countries 
took action against both Poland and the Soviet Union. The measures included the 
suspension, with immediate effect, of treaties providing for landing rights of Aeroflot 
in the United States and LOT in the United States, Great Britain, France, the Nether- 
lands, Switzerland and The suspension procedures provided for in the 
respective treaties were disregarded.844 

Collective measures against Argentina (1982). In April 1982, when Argentina took 
control over part of the Falkland Islands (Malvinas), the Security Council called for 
an immediate withdrawal.845 Following arequest by the United Kingdom, E.C. mem- 
bers, Australia, New Zealand and Canada adopted trade sanctions. These included 
a temporary prohibition on all imports of Argentine products, which ran contrary 
to article XI:l and possibly article IIl of the GATT’. It was disputed whether the 
measures could be justified under the national security exception provided for in 
article XXI (b) (iii) of the GATT’.846 The embargo adopted by the European countries 
also constituted a suspension of Argentina’s rights under two sectoral agreements on 
trade in textiles and trade in mutton and lamb,847 for which security exceptions of 
GATT did not apply. 

USA - South Africa (1986). When in 1985, the South African government declared 
a state of emergency in large parts of the country, the U.N. Security Council recom- 
mended the adoption of sectoral economic boycotts and the freezing of cultural and 
sports relations.848 Subsequently, some countries introduced measures which went 
beyond those recommended by the Security Council. The United States Congress 
adopted the Comprehensive Anti-Apartheid Act which suspended landing rights of 
South African Airlines on US t e m t ~ r y . ~ ’  This immediate suspension was contrary to 
the terms of the 1947 US-South African Aviation Agreement850 and was justified as a 
measure which should encourage the South African government “to adopt measures 
leading towards the establishment of a non-racial dem~cracy”.~~’  

Ibid., $0 5c, 5d. 
See e.g. art. XV of the US-Polish agreement of 1972,23 U.S.T. 4269; art. XVII of the US-Soviet 
agreement of 1967, Z.L.M., vol. 6 (1967), p. 82; I.L.M., vol. 7 (1968), p. 571. 
SC Res. 502 (1 982),3 April 1982. 
Westem States’ reliance on this provision was disputed by other GATT members, cf. CommuniquB of 
western countries, GAlT doc. L. 5319Bev.l and the statements by Spain and Brasil, GATT doc, 
CM157, pp. 5-6. For an analysis see H. Hahn, Die einseitige Aussetzung von GATT-VerpfIichtungen 
als Repressalie (Berlin, Springer, 1996). pp. 328-34. 
Thetreatiesarereproducedin0.J.E.C. 1979L298,p.2; O.J.E.C., 1980L275,p. 14. 
SC res. 569 (1985), 26 July 1985. For further references see L.-A. Sicilianos, Les rlactions 
dicentralisles ri l’illicite (Paris, L.D.G.J., 1990), p. 165. 
For the text of this provision see I.L.M., vol. 26 (1987), p. 79, (s. 306). 
U.N.?X,  vol. 66, p. 233, art. VI. 
For the implementation order, see Z.L.M., vol. 26 (1987), p. 105. 

842 R.G.D.Z.R. vol. 86 (1982), pp. 603-604. 843 Ibid., p. 607. 



the 1983 Co-operation Agreement with Yugoslavia.859 This led to a general repeal 
Of trade Preferences O n  imports and thus went beyond the weapons embargo ordered 
by the Security Council in Resolution 713 of 25 September 1991. The reaction was 
incompatible with the terms of the Co-operation Agreement, which did not provide 
forthe immediate suspension but only for denunciation upon six months’ notice. juS- 
tifying the suspension, EC member States explicitly mentioned the threat to peace 
and security in the region. But as in the case of Surinam, they relied on fundamental 
change of circumstances, rather than asserting a right to take countermeasures.860 

In some cases, there has been an apparent willingness on the part of some States 
Pond to violations of obligations involving some general interest, where those states 
not be considered “injured States” in the sense of article 42. It should be noted that in 

se cases where there was, identifiably, a State primarily injured by the breach in question, 
er States have acted at the request and on behalf of that State.861 

As this review demonstrates, the current state of international law on countermeasures political grounds, he has forfeited the right of his Government to 
months notice which would normally apply.”855 The Federal Republ 
protested these measures as “unlawful, unilateral and an example 
discrimination”?56 

(4) In some other cases, certain States similarly suspended treaty rights in 
exercise pressure on States violating collective obligations. However, they did no 
a right to take countermeasures but asserted a right to suspend the treaty because 
fundamental change of circumstances. Two examples may be given: 

Position concerning measures taken by States other than the injured State 
to breaches of obligations for the protection of the collective interest or those 
international community as a whole. 

o*J.E.C. 1983 L41, P. 1. See 0.J.E.C. 1991 L 315, p. I, for the suspension, and O.J.E.C. 1991 L 325, 
p. 23, for the denunciation. 
See also the decision of the European court of Justice: Case ~-162196, A. Rack GmbH & c0. v. 
HauPtzollamt Mainz, [I9981 E.C.R. 1-3655, at pp. 37063708, paras. 53-59. 
cf. Military and Paramilitary Activities where the International Court noted that action by way of 
cokctiVe self-defence could not be taken by a third State except at the request of the State subjected to 
the w e d  attack: Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. united 
states OfAmerica), Merits, I.C.J. Reports 1986, p. 14, at p. 105, para. 199. 

p. 903. 
853 Common positions of 7 May & 29 June 1998, O.J.E.C. 1998 L 143, p. 1 and O.J.E.C. 1998, L 190 

implemented through EC Regulations 1295/98 (O.J.E.C. 1998 L 178, p. 33) & 1901/98 (O.J.E.C. 
L 248, p. 1). 

854 Seee.g. U.K.ZS. 1960,No. 10; R.ZA.E 1967,No. 69. 
855 See B.ZI.L., vol. 69 (1998), pp. 580-1; B.ZI.L., VOl. 70 (1999), PP. 555-6. 

Yugoslav Airlines, 10 October 1999 S/1999/216. 

Menschenrechtsverletzungen auf die Vertragsbeziehungen zwischen den Niederlanden und Surin 
Za.o.R.K, vo1.44 (1984), p. 64, atpp. 68-69. 

Yearbook of International Law, vol. 15 (1984). p. 321. 

857 Tractarenblad 1975, No. 140. See H.-H. Lindemann, “Die Auswkhngen der 

858 P. Siekmann, “Netherlands State Practice for the Parliamentary Year 1982-1983”, Netherlands 





Article 56 

ARTICLE 56 
Questions of State responsibility not regulated by these articles 

The applicable rules of international law continue to govern questions 
concerning the responsibility of a State for an internationally wrongful 
act to the extent that they are not regulated by these articles. 

regime in The S.S. Wimbledon with respect to the killsit PrOViSions Concerning 
canal in the Treaty ofversailles,868 as did the International Court of Justice in theD 
and ~~~~l~~ stafs case with respect to remedies for abuse Of diplomatic and COnSU 

privi~eges.~~’ 
Commentary 

nerd secondary rules of State responsibility. In that context, article 56 has two func- 
. First, it preserves the application of the rules of customary international law con- 

ime of State responsibility set out in the articles. 

of customary international law will continue to govern questions not regulated 
visions of the present Convention”. However matters of State responsibility are 

A second function served by article 56 is to make it clear that the present articles are 

Examples include the invalidity of a treaty procured by an unlawful use of force,s71 
lusion of reliance on a fundamental change of circumstances where the change in 
n results from a breach of an international obligation of the invoking State to my 

erial breach of a bilateral treaty.873 

Another possible example, related to the determination whether there has been a breach of an 
hternational obligation, is the so-called principle of “approximate application”, formulated by 
Sir Hersch Lauterpacht in Admissibility of Hearings of Petitioners by the Committee on South West 
Africa, 1.C.J. Reports 1956, p. 23, at p. 46. In the Gabtfkovo-Nagymaros Project case, the International 
Court said that “even if such a principle existed, it could by definition only be employed within the 
h i t s  of the treaty in question”: Gabtikovo-Nagymros Project (Hungary/Slovakia), I.C.J. Reports 
1997, p. 7 ,  at p. 53, para. 76. See further S. Rosenne, Breach of Treaty (Grotius, Cambridge, 1985) 

Vienna Convention on the Law of Treaties, 23 May 1969, U.N.TS., vol. 1155, p. 331, art 52. 
Ibid., art. 62(2)(b). 873 Ibid., art. 60(1). 



ARTICLE 57 
Responsibility of an international organization 

These articles are without prejudice to any question of the responsibility 
under international law of an international Organization, Or of any State 
for the conduct of an international organization. 

Article 57 also excludes from the scope of the articles issues of the responsibility of 
ate for the acts of an international organization, i.e., those cases where the international 
anization is the actor and the State is said to be responsible by virtue of its involvement in 

of the organization or by virtue of its membership of the organization. Fomally 
could fall within the scope of the present articles since they concern questions 

responsibility akin to those dealt with in Chapter IV of Part One. But they raise 
rsial substantive questions as to the functioning of international organizations and 

relations between their members, questions which are better dealt with in the context of 
law of international 0rganizations.8~~ 

Commentary 

Article 57 is a saving clause which reserves two related issues from the sc (1) 
the articles. These concern, first, any question involving the responsibility of intema 
organizations, and second, any question concerning the responsibility of any State for 
conduct of an international organization. 

(2) 
pression “international organization’’ means an “intergovernmental ~rganization”?~~ 
an organization possesses separate legal personality under international law,875 and 
sponsible for its own acts, i.e., for acts which are carried out by the organization throu 
own organs or 
own organs as distinct from those of an international organization, the conduct 
is that of the States concerned, in accordance with the principles set out in C 
part One. In such cases, as article 47 confirms, each State remains responsible 
conduct. 

(3) Just as a State may second officials to another State, putting them at its 
that they act for the purposes of and under the control of the latter, so the same 
as between an international organization and a State. The former situation is co 
article 6. As to the latter situation, if a State seconds officials to an international organi 
so that they act as organs or officials of the organization, their conduct will be attrib 
to the organization, not the sending State, and will fall outside the scope of the articl 
to the converse situation, in practice there do not seem to be convincing examples of org 
of international organizations which have been “placed at the disposal of” a State in 
sense of article 6,877 and there is no need to provide expressly for the possibility. 

On the other hand article 57 does not exclude from the scope of the articles any 
stion of the responsibility of a State for its own conduct, i.e., for conduct amibutable to 

ter 11 of Part One, not being conduct performed by an organ of an international 
In th is  respect the Scope of article 57 is narrow. It covers only what is sometimes 

o as the derivative or secondary liability of member States for the acts or debts of 
In accordance with the articles prepared by the Commission on other topics, the 

nternational organization.879 

Representative, appointed pursuant to Annex 10 of the General Framework Agreement for Peace in 
Bosnia-Herzegovina of 14 December 1995, is also unclear. The Constitutional Court of 
Bosnia-Henegovina has held that the High Representative has a dual role, both as an international 
agent and as a official in certain circumstances acting in and for Bosnia-Herzegovina; in the latter 
respect, the High Representative’s acts are subject to constitutional control. see case u g/100 
Regarding the Law on the State Border Service, judgment of 3 November 2000. 
This area of international law has acquired significance following controversies, inter alia, over the 
International Tin Council: J. H. Rayner (Mincing Lane) Ltd. v Deparment of Trade and Industry 
I19901 2 A.C. 418 (House of Lords, England); Case 241187 Maclaine Watson & Co Ltd. v Council and 
Commission of the European Communities [I9901 E.C.R. 1-1797 (E.C.J.) and the Arab Organization 
for Industrialization: Westland Helicopters Ltd. v Arab Organization for Industrialization, (1985) 
I.L.R., vol. 80, p. 595 (I.C.C. Award); Arab Organization for Industrialization v Westland Helicopters 
Ltd., (1987) I.LR.9 VOl. 80, P. 622 (Switzerland, Federal Supreme Court); Westland Helicopters Ltd. ,, 
Arab Organization for Industrialization, (1994) I.L.R., vol. 108, p. 564 (England, High Court). See also 
Waite and Kennedy v. Germany, E.C.H.R. Reports 1999-1, p. 393. 
see the work of the Institut de Droit International under Prof. R. Higgins: Annuaire de l’Institut de 
Dmit IntematiOnal, VOl. 66-1 (1995), p. 251; VOI. 66-11 (1996), p. 444, P. Klein, La responsabiliti des 
organisations internationales dans les ordres juridiques internes et en droit des gens (Brussels, 
Bmylant Editions de l’Universit6 de Bruxelles, 1998). See also W.T.O., Turkey -Restrictions on 
ImPOfls of Tentile and Clothing Products, Panel Report, 31 May 1999, WTn>S34/R, 

By contrast, where a number of States act together thro 

9.33-9.44. 
874 See Vienna Convention on the Law of Treaties between States and International Organizations or 

875 A firm foundation for the international personality of the United Nations is laid in the International 
between International Organizations, 21 March 1986, art. 2 (1) (i). 

Court’s advisory opinion in Reparation for Injuries Suffered in the Service of the United Nations, 
Reports 1949, p. 174, at p. 179. 

876 As the International Court has observed, “the question of immunity from legal process is distinct 
the issue of compensation for any damages incurred as a result of acts performed by the United N 
or by its agents acting in their official capacity. The United Nations may be required to bear 
responsibility for the damage arising from such acts.” Difference Relating to lmmuniryfrom Legal 
Process of a Special Rapporteur of the Commission on Human Rights, I.C.J. Reports 1999, p. 62, a 
pp. 88-89, para. 66. 

877 Cf. Yearbook.. .1974, vol. II, pp. 286-290. The High Commissioner for the Free City of Danzig w 
appointed by the League of Nations Council and was responsible to it; see Treatment ofPolish 
Nationals and Other Persons of Polish Origin or Speech in the Danzig Territory, 1932, RC.I.J., Se 
MB, No. 44, p. 4. Although the High Commission exercised powers in relation to Danzig, it is dou 
that he was placed at the disposal of Danzig within the meaning of article 6. The position of the H 



Article 58 313 

me Statute, which provides that “[nlo provision in this Statute relating to individual 
a1 responsibility shall affect the responsibility of States under international law:’ The 

er IS reflected, for example, in the well-established principle that official position does 
excuse a person from individual criminal responsibility under international law.886 

ARTICLE 58 
Individual responsibility 

These articles are without prejudice to any question of the individual 
responsibility under international law of any person acting on behalf of 
a State. Article 58 reflects this situation, making it clear that the articles do not address the 

stion of the individual responsibility under international law of any person acting on 
alf of a State. The term “individual responsibility” has acquired an accepted meaning in 

the Rome Statute and other instruments; it refers to the responsibility of individual 
, including State officials, under certain rules of international law for conduct such 

Commentary 

(1) Article 58 makes clear that the articles as a whole do not address any question 
individual responsibility under international law of any person acting on behalf of a 
It clarifies a matter which could be inferred in any case from the fact that the articles 
address issues relating to the responsibility of States. 

(2)  The principle that individuals, including State officials, may be responsible un 
international law was established in the aftermath of World War II. It was included in 
London Charter of 1945 which established the Nuremberg Tribunal8” and was subsequentl 
endorsed by the General Assembly.88‘ It underpins more recent developments in the fie 
international criminal law, including the two ad hoc tribunals and the Rome Statute o 
International Criminal Court.882 So far this principle has operated in the field of crimn 
responsibility, but it is not excluded that developments may occur in the field of individu 
civil re~ponsibi l i ty .~~~ As a saving clause article 58 is not intended to exclude that possibili 
hence the use of the general term “individual responsibility”. 

(3) 
be the case that the State itself is responsible for the acts in question or for fail 
or punish them. In certain cases, in particular aggression, the State will by 
involved. Even so, the question of individual responsibility is in principle dis 
question of State re~pons ib i l i ty .~~~ The State is not exempted from its own respons 
internationally wrongful conduct by the prosecution and punishment of the Stat 
who carried it Nor may those officials hide behind the State in respect of 
responsibility for conduct of theirs which is contrary to rules of international 1 
are applicable to them. The former principle is reflected, for example, in article 

880 Agreement for the Prosecution and Punishment of Major War Criminals of the European Axis, and 

nocide, war crimes and crimes against humanity. 

6 See e.g., the International Law Commission’s Principles of International Law Recognized in the 
Charter of the Niirnberg Tribunal and in the Judgment of the Tribunal, Principle I11 (Yearbook.. ,1950, 
vol. 11, p. 374, at p. 375); Rome Statute of the International Cnminal Court, 17 July 1998, 
NCONF.18319, art. 27. 

Where crimes against international law are committed by State officials, it will ofte 

Establishing the Charter of the International Military Tribunal, London, 8 August 1945, U.N.T.S., 
vol. 82, p. 279. 

International Law Recognized in the Charter of the Niirnberg Tribunal and in the Judgment of the 
Tribunal, Yearbook.. .1950, vol. 11, p. 314. 

881 G.A. Res. 95 (I) of 11 December 1946. See also the International Law Commission’s Principles of 

882 See commentary to Part Two, Chapter III, para. (6). 
883 See e.g., Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punk 

10 December 1984, U.N.73.. vol. 1465, p. 112, art. 14, dealing with compensation for victims of 
torture. 

884 See e.g., Streletz, Kessler & Krenz v. Germany, (Applications NOS. 34044196,35532197 and 44801 
European Court of Human Rights, judgment of 22 March 2001, at para. 104; (“If the GDR still exi 
it would be responsible from the viewpoint of international law for the acts concerned. It remains 
established that alongside that State responsibility the applicants individually bore criminal 
responsibility at the material time”). 

885 Prosecution and punishment of responsible State officials may be relevant to reparation, especially 
satisfaction: see commentary to article 36, para. (5). 



ARTICLE 59 
Charter of the United Nations 

These articles are without prejudice to the Charter of the United Nations. 

Commentary 

paid following conduct by a State characterised as a breach of its internat 
and article 103 may have a role to play in such cases. 

(2)  Article 59 accordingly provides that the articles cannot affect and are without 
udice to the Charter of the United Nations. The articles are in all respects to be interp 
in conformity with the Charter of the United Nations. 

Reports 1992, p. 3; Questions of Interpretation and Application of the 1971 Montreal Convention 
arising from the Aerial Incident at Lockerbie (Libyan Arab Jamahiriya v. United States of Americ 
Provisional Measures, I.C.J. Reports 1992, p. 114. 
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A. Drafting History (cant.) 

Final Article 
Number & Title 

Art. 3: 
Characterization 
of an act of a State 
as internationally 
wrongful 

Art. 4 
w Conduct of organs 
a ofa State 
w 

Art. 5: 
Conduct of persor 
or entities exercisin 
elements of 
governmental 
authority 

Art. 6: 
Conduct of organs 
placed at the 

by another State 

Art. 7: 
Excess of authorit 
or contravention o 
instructions 

Art. 8: 
Conduct directed 
or controlled by a 
State 

Art. 9: 
Conduct carried 
out in the absence 
or default of the 
official authorities 

First Reading 

Text and 
Proposal DC Report commentary 

Ago, 3fd Report, Yearbook.. . Yearbook.. . 
Yearbook. . . 1973, vol. I, 1973, vol. 11, 
1971, vol. I1 (l), p. 120 pp. 184-188 
p. 233, para. 105 
(Art. 4) 

Ago, 3* Report, Yearbook.. . Yearbook.. . 
Yearbook.. . 1973, vol. I, 1973, vol. 11, 
1971, VO~.  J l  (I), pp. 120-121 pp. 191-193 
p. 243, para. 135 
(Art. 5); p. 253, 
para. 162 (Art. 6) 

Ago, 3* Report, 
Yearbook. . . 
1971, vol. II (l), 
p. 262, para. 185 
(Art. 7) 

Ago, 31d Report, 
Yearbook. . . 
1971, vol. II (l), 

Yearbook. . . 
1974, vol. I, 

Yearbook. . . 
1974, vol. 11 

pp. 151-152 (l), pp. 277-282 

Yearbook.. . Yearbook. . . 
1974, vol. I, 1974, vol. n 
pp. 153-154 (l), pp. 286-29( 

(Art. 9) 

Ago, 4* Report, Yearbook. . . Yearbook. . . 
Yearbook. . . 1975, vol. I, 1975, vol. II, 

p. 95, para. 60 
(Art. lo) 

1972, vol. & (l), p. 214 pp. 61-70 

Ago, 4' Report, Yearbook.. . Yearbook.. . 
Yearbook. . . 1974, vol. I, 1974, vol. II 

p. 267, para. 197 
(Art. 8) 

1972, V O ~ .  I1 (l), pp. 152-153 (l), pp. 283-28f 

Ago, 31d Report, Yearbook.. . Yearbook.. . 
Yearbook. . . 1974, vol. I, 1974, vol. 11 

p. 267, para. 197 
(Art. 8) 

1971, Val. II (I), pp. 152-153 (l), pp. 283-286 

Second Reading 

Initial second 
Proposal reading text Final text 

No changes 
recommended 
(Crawford, lSt Report, 
AJCN.41490lAdd.4, 
para. 143) 

Reformulation of former 
art. 4 with minor drafting 
changes. 

1998 DC Report, 
SR.2562, p. 14-15 

Initial second 
reading text 
adopted without 
changes. 

2001 DC Report, 
SR.2681, pp. 5-6. 

Crawford, 1'' Report, 
A/CN.4/490/Add.6, 
para. 287 

Merger of former arts. 5,  
6 and 7 (I). 

1998 DC Report, 
SR.2562, pp. 15-16 

2001 DC Report, 
SR.2681, pp. 6-8. 

Crawford, lS' Report, 2001 DC Report, 
A/CN.4/490/Add.6, reference to territorial SR.2681, pp. 6, 8. 
para. 287 governmental entities 

Former art. 7 (1) deleted; 

removed to art. 4. 

SR.2562, pp. 17 

Crawford, 1'' Report, Reference to 2001 DC Report, 
NCN.41490lAdd.6, international SR.2681, pp. 6, 
para. 287 organizations deleted. 8-9. 

1998 DC Report, 

1998 J X  Report, 

Crawford, 1'' Report, References to territorial Article reordered to 
NCN.4/49O/Add.6, government entities and follow arts. 4 to 6 to 
para. 287 internal law deleted. which it applies. 

2001 DC Report, 1998 DC Report, 

SR.2562, pp. 17-18 

SR.2562, p. 18 SR.2681, pp. 6, 

2001 DC Report, 

9- 10 

Crawford, 1" Report, 
NCN.4l490lAdd.6, articles. Art. 8 SR.2681, pp. 6, 

Former art. 8 split into 2 

para. 281 incorporates the 10-1 1. 
substance of former 
art. 8 (a) with the 
addition of conduct 
"under the direction or 
control of" the State. 

1998 DC Report, 
SR.2562, p. 16 

Crawford, 1'' Report, Incorporates the Crawford, 4" 
A/CN.4/490lAdd.6, substance of former Report, 
para. 287 art. 8 (b). Amended to NCN.4/517/ 

Add. 1, p. 2; 

SR.2681, pp. 6, 

cover situations of 
absence or default of the 
official authorities in 
circumstances calling for 10-1 1. 
the exercise of 
governmental authority. 

1998 DC Report, 
SR.2562, p. 17 

2001 DC Report, 



A. Drafting History (cont.) 

Final Article 
Number & Title 

Art. 10: 
Conduct of an 
insurrectional or 
other movement 

Art. 11: 

acknowledged and 
adopted by a State 
as its own 

2 Conduct 
01 

Art. 12: 
Existence of a 
breach of an 
international 
obligation 

obligation in force 
for a State 

Art. 1 4  
Extension in time 
of the breach of an 
international 
obligation 

W 
W 
- 

Art. 15: 
Breach consisting 
of a composite act 

Art. 16: 
Aid or assistance 
in the commission 
of an 
internationally 
wrongful act 

First Reading 

Text and 
Proposal DC Report commentary 

Ago, 4" Report, Yearbook.. . Yearbook.. . 
Yearbook. . . 1975, vol. I, 1975, vol. II, 

p. 143, para. 192 
(Art. 13) 

1972, V O ~ .  II (l), pp. 217-218 pp. 91-106 
(Art. 14) 

Proposal by Yearbook. . . Yearbook. . . 
Mr Ushakov, 1976, vol. I, 1976, vol. 11 
1365" meeting, pp. 235-237 (2), pp. 78-95 
Yearbook. . . 
1976, vol. I, p. 25; 
Ago, 5" Report, 
Yearbook. . . 
1976, vol. II (1), 
D. 14, para. 36 

1976, vol. Il (l), pp. 236-239 (2), pp. 87-95 
p. 54, para. 155 
(Art. 18) 

Ago, 7" Report, Yearbook.. . Yearbook.. . 
Yearbook. . . 1978, vol. I, 1978, vol. 11 
1978, ~01. II (I), pp. 206-209 (2), pp. 86-89 
p. 52, para. 50 
(Art. 24) (Art. 26) 

(Art. 24); 97-99 

Ago, 7" Report, Yearbook.. . Yearbook.. . 
Yearbook. . . 1978, vol. I, 1978, vol. II 

p. 52, para. 50 232 
(Art. 24) 

1978, V O ~ .  II (l), pp. 206-209, (2), pp. 89-97 

Ago, 7" Report, Yearbook.. . Yearbook.. . 
Yearbook. . . I978, vol. I, 1978, vol. II 

p. 60, para. 77 
(Art. 25) 

1978, V O ~ .  II (I), pp. 269-270 (2), pp. 99-105 

Second Reading 

Initial second 
Final text 'roposal reading text 

:rawford, lSt Report, Merger of former Art. 14 Crawford, 4" 
WCN.41490lAdd.6, (2) and 15. Broadened to Report, 
iara. 287 cover insurrectional and AICN.41517lAdd. 1, 

other like movements. pp. 2-3; 
1998 DC Report, 2001 DC Report, 

SR.2562, pp. 18-20 SR.2681, pp. 6, 
11-12 

Crawford, lSf Report, New article. Crawford, 4" 

para. 287 SR.2562, p. 20 
AJCN.41490lAdd.6, 1998 DC Report, Report, 

AICN.41517lAdd. 1, 

2001 DC Report, 
SR.2681, pp. 6, 12. 

p. 3; 

Crawford, 2nd Report, Merger of former arts. Initial second 
MCN.41498, para. 156 16, 17 and 19 (1). reading text 

Indirectly refers to adopted without 
former arts. 20 and 21 in 
the reference to an 
obligation's "character". SR.2681, p. 13. 

changes. 
2001 DC Report, 

1999 DC Report, 
SR.2605, pp. 3-5 

AICN.41498, par;. 156 art. 18 (1). s~.2681, p. i3. 
1999 DC Report, 

SR.2605, pp. 5-6 

Crawford, 2& Report, Merger of former art. 24, Crawford, 4" 
AICN.41498, para. 156 25 (1) and 26. 

References to the 
"moment" of the breach 
deleted. Essential SR.268 1, 

continuing and 
completed wrongful acts. 

SR.2605, pp. 6-7 

Crawford, Znd Report, Merger of former art. 25 Crawford, 4" 
NCN.41498, para. 156 (2) and 18 (4). Notion of 

composite acts limited to 
those defined as having a 
systematic or composite 
character in the relevant 
primary norm. 

1999 DC Report, 

Report, AICN.41 
517lAdd. 1, p. 3; 

2001 DC Report, 

distinction between pp. 13-14. 

1999 DC Report, 

Report, NCN.4/ 
517lAdd. 1, p. 3; 

SR.2681, p. 14. 
2001 DC Report, 

SR.2605, pp. 8-9 

Crawford, 2"d Report, Reformulation of former Crawford, 4" 
MCN.41498lAdd.1, art. 27. Addition of Report, AICN.41 
para. 212 requirement that the act 517lAdd. 1, p. 3; 

would have been 
wrongful had it been 
committed by the 

2001 DC Report, 
SR.2681, pp. 14-15. 



A. Drafting History (cont.) 

Final Article 
Number & Title 

Art. 17: 
Direction and 
control exercised 

~ overthe 
o commission of an h) 

internationally 
wrongful act 

Art. 18: 
Coercion of 
another State 

Art. 1 9  
Effect of this 
Chapter 

Art. 20: 
Consent 

W 

!2 

Art. 21: 
Self-defence 

Art. 2 2  
Countermeasures 
in respect of an 
internationally 

First Reading 

Text and 
Jroposal DC Report commentary 

Ago, 8" Report, Yearbook.. . Yearbook.. . 
Yearbook. . . 1979, vol. I, 1979, vol. II 

pp. 26-27, para. 47 
(Art. 28) 

1978, VO~.  II (l), pp. 169-170 (2), pp. 94-106 
(Art. 27) 

Ago, 8" Report, Yearbook.. . Yearbook.. . 
Yearbook.. . 1979, vol. I, 1979, vol. II 
1978, VO~.  II (l), pp. 169-170 (2), pp. 94- 
pp. 26-27, para. 47 106 
(Art. 28) 

DC, Yearbook. . . Yearbook. . . Yearbook.. . 
1979, vol. I, p. 170 1979, vol. II 1979, vol. I, 
(Art. 28 (3)) pp. 169-170 (2), pp. 94-106 

Ago, 8"LReport, Yearbook. . . Yearbook, . . 
Yearbook. . . 1979, vol. I, 1979, vol. I1 

pp. 38-39, para. 77 
(Art. 29) 

1979, VO~.  11 (I), pp. 170-171 (2), pp. 109-115 

Ago, 8" Report Yearbook.. . Yearbook.. . 
(Add. 5-7), 1980, vol. I, 1980, vol. II 

1979, vol. 11 (l), 
p. 70, para. 124 
(Art. 34) 

Yearbook. . . pp- 271-272 (2), pp. 52-61 

Ago, 8" Report, Yearbook.. . Yearbook.. . 
Yearbook. . . 1979, vol. I, 1979, 

p. 47, para. 99 
1979, vol. 11 (I), p. 171 pp. 115-122 

Second Reading 

Initial second 
Proposal reading text Final text 

assisting State itself. 
1999 DC Reporf 

SR.2605, pp. 9-10 

Crawford, 2"d Report, Reformulation of former 2001 DC Report, 
A/CN.4/498/Add.l, art. 28 (1). 
para. 212 Responsibility of 

SR.2681, p. 15. 

directing and controlling 
State made subject to the 
same conditions as for an 
assisting State. 

1999 DC Report, 
SR.2605, pp. 10-11 

Crawford, 2"d Report, Reformulation of former Initial second 
AICN.4/498/Add.l, art. 28 (2). Spells out reading text 
para. 212 requirement that the adopted without 

coercing State be aware changes. 
of the circumstances 
which would, but for the 
coercion, have entailed 
the wrongfulness of the 
coerced State's conduct. 

2001 DC Report, 
SR.2681, p. 15. 

1999 DC Report, 
SR.2605, pp. 11-13 

Crawford, 2"d Report, Reformulation of former Initial second 
AICN.41498lAdd.1, art. 28 (3). Saving clause reading text 
para. 212 made applicable to the adopted without 

whole of Chapter IV. changes. 
1999 DC Report, 

SR.2605, pp. 13-14 SR.2681, p. 15. 

Deletion proposed SRs proposal for 2001 DC Report, 
(Crawford, 2"d Report, deletion not accepted. SR.2681, p. 16. 
AfCN.41498lAdd.2, Reformulation of former 
para. 230-241) 

2001 DC Report, 

art. 29 (1); art. 29 (2) 
deleted. 

1999 DC Report, 
SR.2605, pp.14-15 

Crawford, 2"* Report, Reformulation of former Initial second 
AICN.41498lAdd. 2, art. 34 with minor reading text 
para. 356 drafting changes. adopted without 

SRs proposed changes. 
sub-para. (2) rejected. Crawford, 4" 

1999 DC Report, Report, AICN.41 
SR.2605, pp. 17-18 517lAdd. 1, p. 5; 

SR.2681, pp. 17. 

Crawford, 3& Report, Reformulation of former Crawford, 4& 
NCN.41507lAdd. 3, art. 30. Reference to Report, AfCN.41 
para. 362 "legitimate" measures 517, para. 60, 

2001 DC Report, 

replaced with the pp. 22-23; 



A. Drafting History (cont.) 

Final Article 
Number & Title 

wrongful act 

W 
N N 

Art. 23: 
Force majeure ' 

First Reading 

Text and 
Proposal DC Report commentary 

(Art. 30) 

Ago, 8" Report, Yearbook.. . Yearbook.. . 
Yearbook. . . 1979, vol. I, 1979, 

p. 66, para. 153 
(Art. 31 and 32) 

1979, vol. 11 (l), p. 234 pp. 122-133 
(Art. 31) 

Second Reading 

Initial second 
Proposal reading text Final text 

requirement that the act 
fulfil the conditions for SR.2681, p. 18; 
lawful countermeasures SR.2682, p. 30. 
set out in Part III, 
Chapter II. 

2001 DC Report, 

2000 DC Report, 
SR.2662, pp. 4-5 

Crawford, 2"d Report, Reformulation of former Crawford, 4" 
AICN.41498lAdd. 2, art. 31. Distinction Report, AICN.41 
para. 356 between force mjeure 517lAdd. 1, p. 5; 

and fortuitous event not 
retained. New exception 
added providing that 
force mjeure will not 
preclude wrongfulness 
where the State has 
assumed the risk of the 
occurrence. 

1999 DC Report, 

2001 DC Report, 
SR.2681, p. 18. 

SR.2605, pp. 18-19 

Art. 2 4  
Distress 

Art. 25: 
Necessity 

W N W 

Art. 26: 
Compliance with 
peremptory norms 

Ago, 8" Report, Yearbook.. . Yearbook.. . 
Yearbook. . . 1979, vol. I, 1979, 

p. 66, para. 153 
(Art. 31) 

1979, vol. 11 (l), p. 234 pp. 133-136 
(Art. 32) 

Ago, 8: Report Yearbook.. . Yearbook.. . 
(Add. 5-7), 1980, vol. I, 1980, vol. 11 

1979, vol. 11 (I), 
p. 51, para. 81 
(Art. 33) 

Yearbook. . . pp. 270-271 (2), pp. 34-52 

Crawford, 2nd Report, Reformulation of former Crawford, 4" 
AICN.41498lAdd. 2, art. 32. Requirement that Report, AICN.41 
para. 356 the distress be "extreme" 517lAdd. I, p. 5; 

deleted. 2001 DC Report, 
1999 DC Report, SR.2681, p. 18. 

SR.2605, pp. 20-21 

Crawford, 2"d Report, Reformulation of former Subpara. 2 (a) 
AICN.41498lAdd. 2, art. 33. Scope of para. 1 
para. 356 (b) extended beyond the of reformulation 

bilateral context to 
embrace obligations Crawford, 4" 
established in the Report, AICN.41 
collective interest. 517lAdd. 1, 

SR.2605, pp. 21-23 

deleted in light 

of art. 26. 

1999 DC Report, pp. 5-6; 
2001 DC Report, 

SR.2681, 
PP. 19-21. 

Crawford, 2"d Report, New article, initially a Reformulated in the 
AICN.41498lAdd. 2, new circumstance negative, excluding 
para. 356 covering conduct reliance on other 

required by a peremptory circumstances 
norm. where inconsistent 

1999 DC Report, with peremptory 
SR.2605, pp. 15-16 norm. 

2001 DC Report, 
SR.2681, 
pp. 16-17,21. 



A. Drafting History (cont.) 

Final Article 
Number & Title 

Art. 27: 
Consequences of 
invoking a 
circumstance 
precluding 
wrongfulness 

W 

%z 

Art. 28: 

consequences 
ofan 
internationally 

J-ed 

Art. 3 0  
Cessation and 
non-repetition 

Art. 31: 
Reparation 

Art. 32 
Irrelevance of 

First Reading 
~ ~~ 

Text and 
Proposal DC Report commentary 

DC, Yearbook.. . Yearbook.. . Yearbook.. . 
2980, vol. I, p. 272 1980, vol. II 1980, vol. I, 

pp. 272-273 (2), pp. 61-2 
(Art. 35) 

Riphagen, 3d Yearbook. . . Yearbook. . . 
Report, 1983, vol. I, 1983, vol. I1 

1982, vol. I1 (l), 
D. 46, para. 144 

Yearbook. . . p. 288 ( a ,  P. 42 
(Art. 36 (1) 

Ar@o-Ruiz, Yearbook. . . Yearbook. . . 
Preliminary 1992, vol. I, 1993, vol. 11 
Report, pp. 216,222 (2), pp. 55- 
Yearbook. . . 58; 81-83 
1988, vol. 11 (l), 
p. 42, para. 132 
(Art. 6); 

Znd Report, 
Yearbook. . . 
1989, vol. 11 (l), 
p. 56, para. 191 
(Art. 10) 

(Art. 41 and 46) 

Arangio-Ruiz, 

DC, Yearbook. . . Yearbook. . . Yearbook. . . 
1992, vol. I, p. 21 5 1993, vol. I1 

(Art. 42) 

1992, vol. I, 
(Art. 6 bis) pp. 216-218 (2), pp. 58-61 

DC, Yearbook. . . Yearbook. . . Yearbook. . 
1992, vol. I, 1992, vol. I, 1993, 

Second Reading 

Initial second 
Proposal reading text Final text 

Crawford, 2nd Report, Sub-para (2) Crawford, 4"' 
A/CN.4/498/Add. 2, reformulates former Report, AICNAI 
para. 356 art. 35. Saving clause 51llAdd. 1, p. 6; 

made applicable to the 
whole of Part I, Chapter 
V. New para (1) 
ernphasises that 
compliance with the 
obligation must resume 
if and to the extent that 
the circumstance 
precluding wrongfulness 
no longer exists. 

2001 DC Report, 
SR.2681, pp. 21-23. 

1999 DC Report, 
SR.2605, pp. 23-24 

Crawford, 3d Report, Reformulation of former 2001 DC Report, 
AICN.4/507, para. 119 
(Art. 36) 2000 DC Report, 

SR.2681, pp. 27-28. art. 36 (1). 

SR.2662, p. 5 

(Art. 36 bis (1)) 2000 DC Report, adopted without 
SR.2662, pp. 5-6 changes. 

2001 DC Report, 
SR.2681, p. 28. 

Crawford, 31d Report, Merger of former art. 41 Assurances 
NCN.4150, para. 119 and 46. Moved to confirmed as part 

of art. 30 (Art. 36 bis (2)) Chapter I (General 
Principles). following ICJ 

decision in 2000 DC Report, 
LaGrand case. 

Crawford, 4" 
Report, AICN.41 
517lAdd. 1, p. 6; 

SR.2681, p. 28 
and SR. 2701, 

SR.2662, pp. 6-8 

2001 DC Report, 

pp. 15-16. 

Crawford, 3d Report, Reformulated as a Definition of injury 
NCN.41507, para. 119 
(Art. 37 bis (1)) 

general principle of full 
reparation for the injury 
caused and accordingly 
moved to Part 11, 
Chapter I. Definition of 
'injuq'' added. 

2000 DC Report, 
SR.2662, pp. 8-9 

Deletion proposed Reformulation of former 
(Crawford, 3d art. 42 (4). 

. .  
made inclusive. 

Crawford, 4" 
Report, NCN.4/ 
517, para. 33; 

DC Report, 
SR.2681, pp. 28-29. 

Crawford, 4~ 
Report, MCN.4/ 



A. Drafting History (cont.) 

W s 

Final Article 
Number & Title 

internal law 

Art. 33: 
Scope of 
international 
obligations set out 
in this Part 

Art. 34: 
Forms of 
reparation 

Art. 35: 
Restitution 

Compensation 

Art. 37: 
Satisfaction Y 

First Reading 

Text and 
Proposal DC Report commentary 

p. 215 (Art. 6 bis) pp. 216-218 V O ~ .  II (2), 
pp. 58-61 
(Art. 42 (4)) 

DC, Yearbook. . . Yearbook. . . Yearbook. . . 
1992, vol. I, p. 2 15 1993, vol. II 

(Art. 42) 

1992, vol. I, 
(Art. 6 bis) pp. 216-218 (2), pp. 58-61 

Arangio-Ruiz, Yearbook. . . Yearbook. . . 
Preliminary 1992, vol. I, 1993, vol. I1 
Report, pp. 218-219 (2), pp. 61-67 
Yearbook. . .1988, (Art. 43) 
vol. D[ (1). 
pp. 42-43, 
para. 132 (Art. 7) 

1992, vol. I, I993, vol. II 
Yearbook. . . pp. 219-220 (2), pp. 67-76 
1989, vol. 11 (l), 
p. 56, para. 191 
(Art. 8) 

(Art. 44) 

Arangio-Ruiz, 2nd Yearbook. . . Yearbook. . . 
Report, 1992, vol. I, 1993, vol. I1 
Yearbook. . . pp. 220-222 (2), pp. 76-81 
1989, vol. II (l), 
p. 56, para. 191 
(Art. 10) 

(Art. 45) 

Second Reading 

Initial second 
Proposal reading text Final text 

Report, A/CN.4/50, 2000 DC Report, 517lAdd. 1, p. 7; 
para. 43) SR.2662, p. 9 2001 DC Report, 

SR.2681, p. 29. 

Crawford, 31d Report, New article. 2001 DC Report, 
AICN.41507, para. 119 2000 DC Report, SR.2681, 
(Art. 40 bis (3)); SR.2662, p. 10 p. 29-30. 
AICN.4/50l/Add.4, fn 
801 

Crawford, 3d Report, 

(Art. 37 bis (2)) 

Based on former art. 42 

2000 DC Report, 

2001 DC Report, 
A/CN.4/507, para. 119 (1). SR.2682, pp. 3-4. 

SR.2662, pp. 10-1 1 

Crawford, 3d Reformulated as an 2001 DC Report, 
Report, obligation of the SR.2682, p. 4. 
A/CN.4/507/Add.l, responsible State rather 
para. 223 than as a right of the 

injured State. Paras. (b) 
and (d) of former art. 43 
deleted. 

2000 DC Report, 
SR.2662, pp. 11-14 

Report, obligation of the Report, AICN.4/ 
A/CN.4/507/Add. 1, responsible State rather 517, para. 34; 
para. 223 than as a right of the AICN.415171 

injured State. Add. 1, pp. 8-9; 
Compensation defined to 

assessable" damage. 
Reference to interest 
removed as covered in a 
separate article. 

2001 DC Report, 
cover "financially SR.2682, pp. 4-5. 

2000 DC Report, 
SR.2662, pp. 14-16 

Crawford, 3rd Reformulated as an Crawford, 4'" 
Report, obligation of the Report, AICN.41 
A/CN.4/507/Add.l, responsible State rather 517lAdd. 1, p. 9; 
para. 223 2001 DC Report, than as a right of the 

Exceptional nature of 
satisfaction and 
limitation to 
non-financial1 y 
assessable damage made 
clear. Modalities of 
satisfaction expressed as 
a non-exhaustive list. 
Satisfaction cannot be 
demanded where out of 
proportion to the injury 
or in a form 

injured State. SR.2682, pp. 5-7. 

. 



A. Drafting History (cont.) 

Final Article 
Number & Title 

Art. 38: 
Interest 

W !s 

.~ 

Art. 39: 
Contribution to the 
injury 

Art. 4 0  
Application of thir 
Chapter 

Art. 41: 
Particular 

~~ 

First Reading 

Text and 
proposal DC Report commentary 

Arangio-Ruiz, 2”d Yearbook. . . Not adopted as 
Report, 1992, vol. I, a separate 
Yearbook.. . p. 220 article although 
1989, vol. 11 (l), (substance of mentioned 
p. 56, para. 191 art. 9 in the 
(Art. 9) incorporated in commentary to 

art. 8 (2)) the article on 
compensation 
(Yearbook. . . 
1993, vol. I1 (2) 
p. 73, paras. 
24-26) 

Arangio-Ruiz, 2”d Yearbook. . . Yearbook. . . 
Report, 1992, vol. I, 1993, vol. II (2) 
Yearbook. . . p. 217 pp. 59-60 (Art. 
1989, vol. II (l), 42 (2)) 
p. 56, para. 191 
(Art. 8) 

Second Reading 

Initial second 
Proposal reading text Final text 

humiliating to the 
responsible State. 

2000 DC Report, 
SR.2662, pp. 16-17 

Crawford, 3d New article modelled on 2001 DC Report, 
Report, Arangio-Ruiz proposal. SR.2682, p. 7. 
AICN.41507lAdd.1, 2000 DC Report, 
para. 223 SR.2662, pp. 17-18 

Crawford, 3d Reformulation of former Crawford, 4” 
Report, art. 42 (2). Broadened to Report, 
A/CN.4/507/Add.l, encompass contribution AICN.415 171 
para. 223 (Art. 46 &is) Add. 1, p. 9; to the damage by the 

conduct of “any person 
or entity in 

2001 DC Report, 
SR.2682, pp. 7-8. 

tiphagen, 3d Yearbook 1996, Yearbook. . . 
teport, vol. I, p. 178 1996, vol. II 

relation to whom 
reparation is sought”. 

2000 DC Report, 
SR.2662, pp. 18-19 

Crawford, 3d New article. Concept of Reference to an 
Report, “serious breaches” of “obligation 
AICN.41507lAdd.4, peremptory obligations owed to the 
para. 412 (Art. 51 (1)) replaces the notion of international 

“international crimes” in 
former Art. 19. whole and 

2000 DC Report, 
SR.2662, pp. 19-20 

community as a 

essential for the 
protection of its 
fundamental 
interests” 
replaced with 
“obligation 
arising under a 
peremptory norm 
of general 
international 
law”. 

Crawford, 4’h 
Report, AICN.41 
517, paras. 51-52; 

SR.2682, 
2001 DC Report, 

pp. 8-10. 
~ ~ 

Crawford, 3d Merger of former art. 51 Second reading 
Report, and 53 dealing with text provisionally 



A. Drafting History (cont.) 

Final Article 
Number & Title 

consequences of a 
serious breach of 
an obligation 
under this Chapter 

w 0 
0 

Art. 4 2  
Invocation of 
responsibility by 
an injured State 

Art. 43: 
Notice of claim by 
an injured State 

Art. 44: 
Admissibility of 
claims 

0 
I-- 

Art. 45: 
Loss of the right to 
invoke 
responsibility 

First Reading 

Text and 
Proposal DC Report commentary 

Yearbook.. . (2). pp. 72-73 
1982, vol. I1 (l), 
p. 48, para. 150 
(Art. 6) 

(Art. 53) 

Righagen, 5” Yearbook. . . Yearbook.. . 
Report, 1985, vol. I, 1985, vol. I1 
Yearbook. . . pp. 308-310 (2), pp. 25-27 
1984, vol. II (l), 
p. 3 (Art. 5) 

(Art. 40) 

Ago, 6” Report, Yearbook.. . Yearbook.. . 
Yearbook. . . 1977, VOI. I, 1977, pp. 30-50 
1977, vol. II(l), p. 279 (Art. 22) 
p. 43, para. 113 
(Art. 22) 

Second Reading 

Initial second 
Proposal reading text Final text 

adopted in 2000 4fCN.41507lAdd.4, the consequences of 
para. 412 (Art. 51 (2)) “international crimes”. provided for the 

2000 DC Report, possibility of 

reflecting the 
gravity of the 
breach” for the 
responsible State. 
This para. deleted 
from the final text 
adopted in 2001. 

Crawford, 4” 
Report, NCN.41 

SR.2662, pp. 20-21 “damages 

517, para. 50-52; 
2001 DC Report, 

SR.2682, 
pp. 10-11. 

Crawford, 3rd Reformulation of former Concept of “integral 
Report, AlCN.41507, art. 40 to address obligation” 
para. 119 (Art. 40 bis) deficiencies identified in 

3d Report (esp. 
para. 96). “Injured formulated. 
States” defined to Crawford,4” 

retained but more 
narrowly 

an integral obligation AkN.415171 
or “specially affected” Add. 1, p. 12; 

2001 DC Report, by the breach of a 
multilateral obligation. SR.2682, pp. 18-19. 

2000 DC Report, 
SR.2662, pp. 22-25 

2001 DC Report, Crawford, 3d New article. 
Report, 2000 DC Report, SR.2682, 

para. 284 (Art. 46 
ter (1)) 

Crawford, 3d Exhaustion of local Crawford, 4” 
Report, remedies retained from Report, AICN.W 
NCN.41507lAdd. 2, former art. 22 but in 

simplified form, 2001 DC Report, para. 284 (Art. 46 
ter (2)) consistent with SR.2682, p. 20. 

“procedural” 
understanding of rule. 
Additional limitation 
dealing in general terms 
with nationality of 
claims. 

2000 DC Report, 

AlCN.41507fAdd. 2, SR.2662, pp, 25-26 pp. 19-20. 

517fAdd. 1, p. 12; 

SR.2662, pp. 26-27 

Crawford, 3d New article, based on 2001 DC Report, 
Report, Vienna Convention on SR.2682, 
AICN.4f5071Add. 2, the Law of Treaties, pp. 20-21. 
para. 284 (Art. 46 art. 45. 

SR.2662, p. 27 
quater) 2000 DC Report, 



A. Drafting History (cont.) 

Final Article 
Number & Title 

Art. 46: 
Plurality of injured 
States 

Art.47: 

responsible States 

W 
N Pluralityof 

Art. 48: 
Invocation of 
responsibility by a 
State other than an 
injured State 

First Reading 

Text and 
Proposal DC Report commentary 

Arangio-Ruiz, 4'" Referred to DC - 
Report, but not adopted 
Yearbook. . . (Yearbook 
1992, vol. 11 (l), . . .1996, vol. I, 
p. 49, para. 152 para. 13, p. 137) 
(Art. 5 bis) 

~~ 

Righagen, 5'" Yearbook. . . Yearbook. . . 
Report, 1985, vol. I, 1985, vol. II 

1984, vol. II (l), 
Yearbook. . . pp. 308-310 (2), pp. 25-27 

p. 3 (Art. 5 )  

Second Reading 

Initial second 
Final text ?roposal reading text 

=rawford, 3d 
Report, 2000 DC Report, SR.2682, p. 21. 

para. 284 (Art. 46 
guinquies) 

Crawford, 3d New article. Crawford, 4'" 
Report, 2000 DC Report, Report, NCN.41 
AlCN.415071Add. 2, SR.2662, p. 28 517/Add. 1, p. 13; 
para. 284 (Art. 46 
sexies) 

Crawford, 31d Reformulation of former Crawford, 4'" 
Report, NCN.41507, art. 40 to address Report, NCN.41 
para. 119 (Art. 40 bis 5 17, para. 440- 

Add. 4, fn 810 

New article. 2001 DC Report, 

WCN.41507lAdd. 2, SR.2662, pp. 27-28 

2001 DC Report, 
SR.2682, p. 22. 

deficiencies identified 

(esp. para. 96). Makes 
clear that other States SR.2682, 
can invoke responsibility pp. 22-24. 
where a State breaches 
an obligation established 
for the protection of the 

(2)); NCN.415071 in 3"'' Report 442; 
2001 DC Report, 

W W W 

Art. 49: 
Objectandlimits oi 
countermeasures 

Riphagen, 5" Yearbook. . . Yearbook. . . 
Report, 1993, vol. I, 1996, vol. 11 
Yearbook. . . pp. 141-142 (2), pp. 66-68 
1984, vol. II (l), 
P. 3 (Art. 9 (1)); 

Report, 

(Art. 47) 

Arangio-Ruiz, 4'" 

Yearbook. . . 
1992, vol. I1 (l), 
p. 22, para. 52 
(Art. 11) 

collective interest or 
owed to the international 
community as a whole. 
Limits "other States" to 
seeking cessation and 
assurances and 
guarantees of 
non-repetition, and 
compliance with the 
obligation of reparation 
in the interest of the 
injured State or the 
beneficiaries of the 
obligation. 

2000 DC Report, 
SR.2662, pp. 22-23,25, 
28-29 

Crawford, 3d Reformulation of former Crawford, 4'" 
Report, art. 47 to clarify the Report, 
NCN.41507lAdd.3, instrumental nature of NCN.4/5 17, 
para. 367 countermeasures, their para. 60; NCN.4/ 

bilateral character and 517lAdd. 1, 
the need for reversibility 
where possible. 2001 DC Report, 

pp. 14-15; 

2000 DC Report, SR.2682, 
SR.2662, pp. 29-3 1 pp. 24-26, 



A. Drafting History (cont.) 

Final Article 
Number & Title 

Art. 50: 
Obligations not 
affected by 
countermeasures 

W W 
P 

Art. 51: 
Proportionality 

Art. 52  
Conditions 
relating to 
resort to 
Countermeasures 

W W ul 

Art. 53: 
Termination of 
countermeasures 

Art. 5 4  
Measures taken by 
States other 

First Reading 

Text and 
h 0 D O S d  DC Report commentary 

Riphagen, 5" Yearbook. . . Yearbook. . . 
Report, 1993, vol. I, 1995, vol. 11 
Yearbook.. .1984, pp. 143-145 (2). pp. 66-74 
vol. 11 (l), p. 4 
(Art.12); 
Arangio-Ruiz, 4" 
Report, 
Yearbook. . . 
1992, vol. I1 (l), 
p. 35, para. 96 
(Art. 14) 

(Art. 50) 

Riphagen, 5" Yearbook. . . Yearbook. . . 
Report, 1993, vol. I, 1995, vol. 11 
Yearbook. . . p. 143 (2), PP. 64-66 
1984, vol. D[ (l), (Art. 49) 

h g i o - R u i z ,  4" 
Report, 
Yearbook. . . 
1992, vol. 11 (l), 
p. 35, para. 96 
(Art. 13) 

Riphagen, 5" Yearbook. . . Yearbook. . . 
Report, 1993, vol. I, 1996, vol. I1 
Yearbook. . . PP- 142-143 (2), pp. 68-70 
1984, vol. 11 (I), 
p. 3 (Art.10); 
Arangio-Ruiz, 4" 
Report, 
Yearbook. . . 
1992, vol. I1 (l), 
p. 22, para. 52 

(Art. 48) 

(Art. 12) 

Second Reading 

Initial second 
Proposal reading text Final text 

Crawford, Yd Reformulation of former Further 
Report, art. 50. Distinguishes reformulation 
AICN.4/507/Add.3, between fundamental distinguishing 
para. 367 (Art. 47 bis human rights obligations "substantive" 
and 50) and obligations of a from 

humanitarian character "procedural" 
prohibiting reprisals. l i t a t ions  on 
Additional limitation taking of 
introduced providing that countermeasures. 
countermeasures do not Crawford, 4" 
relieve the injured State Report, AICN.41 
from fulfilling dispute 517, paras. 60, 
settlement obligations in 64; AICN.41 
force between it and the 517/Add. 1, p. 15; 
responsible State. 2001 DC Report, 

2000 DC Report, 
SR.2662, pp. 31-33 

SR.2682, pp. 26-27. 

Reformulation of former Crawford, 4" Crawford, 3d 
Report, art. 49 to bring it into Report, AICN.41 
NCN.4/507/Add.3, line with the language 517, paras. 60, 
para. 367 used by the ICJ in 65-66; 

case. Add. 1, p. 16; 

SR.2662, pp. 33-34 SR.2682, 
2000 DC Report, 2001 DC Report, 

pp. 26-28. 

Crawford, 3rd Reformulation of former Substantial further 
Report, art. 48, removing the link reformulation, 
AICN.41507lAdd.3, between the taking of bringing article 
para. 367 countermeasures and into line with 

compulsory dispute dicta in Air 
settlement procedures. Services 

2000 DC Report, arbitration. 
SR.2662, pp. 34-37 Crawford, 4" 

Report, AICN.41 
517, paras. 60, 
69; AICN.415 171 
Add. 1, pp. 16-17; 

2001 DC Report, 
SR.2682, pp. 28-29. 

Crawford, 3rd New article (based on Initial second 
Report, proposal by France). reading text 
AKN.41507lAdd.3, 2000 DC Report, adopted without 
para. 367 (Art. 5Obis) SR.2662, p. 39 changes. 

2001 DC Report, 
SR.2682, p. 30. 

Crawford, 31d New article. Article Redrafted as a 
Report, provisionally adopted in saving clause 
NCN.41507lAdd. 4, 2000 allowed for referring to 



A. Drafting History (cont.) 

Final Article 
Number & Title 

than an injured 
State 

W W 
a 

Art. 55: 
IRx specialis 

Art. 56: 
Questions of State 
responsibility not 
regulated by these 
articles 

Art. 57: 
Responsibility of 
an international 
organization 

W W 4 

Art. 58: 
Individual 
responsibility 

Art. 59: 
Charter of the 
United Nations 

First Reading 

Text and 
’roposal DC Report commentary 

Riphagen, 31d Yearbook. . . Yearbook. . . 
Report, 1983, vol. I, 1983, vol. 11 
Yearbook. . . p. 288 (21, PP. 42-43 
1982, vol. II (l), 
p. 47, para. 147 
(Art. 3) 

(Art. 37) 

Riphagen, 3d Yearbook. . . Yearbook. . . 
Report, 1983, vol. I, 1983, vol. II 

1982, vol. 11 (l), 
p. 47, para. 148 

Yearbook. . . p. 288 (2), p. 43 
(Art. 38) 

tiphagen, 5“ Yearbook. . . Yearbook. . . 
teport, 1983, vol. I, 1983, vol. II 
karbook. . . p. 288 P. 43 
‘982, vol. 11 (l), (Art. 39) 
IP. 47-48, 
iara. 149 (Art. 5) 

Second Reading 

Initial second 
Final text %oposal reading text 

ma.  413 (Art. 50A States other than the “lawful 
md 50B) injured State to take measures”. 

countermeasures on Crawford, 4” 
behalf of the injured Report, AICN.41 
State or in the interest of 517, paras. 60, 
the beneficiaries of the 73-74; 
obligation in the case of 2001 DC Report, 
“serious breaches”. SR.2682, pp. 29-30. 

2000 DC Report, 
SR.2662, 
pp. 37-39 

Crawford, 3d Reformulated as a Crawford, 4” 
Report, general provision Report, AICN.41 
AICN.41507lAdd. 4, applicable to the articles 517lAdd. 1, p. 18; 
para. 429 as a whole. 2001 DC Report, 

2000 DC Report, SR.2683, pp. 9-10. 
SR.2662, D. 39 

Crawford, 3d Reformulation of former Moved from Part n, 
Report, AICN.41507, art. 38. Broadened to Chapter I to 
para. 119 encompass any Part N. 

“applicable rules of Crawford, 4* 
international law” rather Report, AICN.41 
than only rules 517lAdd. 1, p. 7; 

2001 DC Report, of customary 
international law. SR.2681, p. 29; 

2000 DC Report, SR.2683, 
SR.2662, pp. 9-10 pp. 10-11. 

Crawford, 1‘‘ Report, New article replacing Crawford, 4* 
NCN.41490lAdd. 6, fn former Art. 13. Reserves Report, AICN.41 

any question of the 201 (Art. A) 
responsibility under 2001 DC Report, 
international law of an 
international 
organization or of any 
State for the acts of an 
international 
organization. 

SR.2562, p. 20 

SR.2662, p. 39 

517lAdd. 1, p. 18; 

SR.2683, p. 11. 

1998 DC Report, 

2000 DC Report, 

2000 DC Report, New article. 2001 DC Report, 
SR.2662, pp. 39-40 2000 DC Report, SR.2683, 

:rawford, 3& Reformulation of former Text further 
ieport, Art. 39 as a general simplified. 
UCN.415071Add. 4, provision applicable to Crawford, 4” 
ma. 429 the articles as a whole. Report, 

:text in AICN.4lL.600) SR.2662, pp. 39-40 pp. 11-12. 

Refers generally to the NCN.415171 
Charter of the United Add. 1, p. 19; 
Nations without singling 
out the provisions SR.2683, p. 12. 
dealing 

2001 DC Report, 
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First Reading 

Final Article Text and 
Number & Title Proposal DC Report commentary 

Second Reading 

- Initial second 
reading text Final text 

with the maintenance of 
international peace and 
security. 

2000 DC Report, 
SR.2662, p. 40 

Proposal 

Article Number 
& Title 

Part 11, Art. 2: 
Performance of 
obligations and 
exercise of rights not 
to be manifestly 
disproportional to 
seriousness of 

wrongful act 
W w internationally 
\o 

First Reading 

Part II, Art. 4: 
Incompatibility with 
peremptory norms 

Second Reading 

Part II, Art. 6: 
Reparation 

Riphagen, 31d Report, Referred to the - 
Yearbook. . .1982, Drafting Committee 
vol. 11 (I), p. 47, 
para. 148 adopted. 

but no draft article 

(Yearbook., .1983, 
vol. I, p. 287) 

Riphagen, 6" Report, Referred to the Elements of Art. 6 
Yearbook. . .1985, Drafting Committee incorporated in 

- - 

- [See now art. 3 1 and 
Part Two, Chapter 111 

Text and 
Proposal DC Report commentary 

Riphagen, 31d Report, Referred to the - 
Yearbook.. .1982, Drafting Committee 
vol. 11 (I), p. 46, 
para. 146 adopted, 

but no draft article 

(Yearbook. . .1983, 
vol. I, p. 287) 

Consideration 
Proposal and final action 

- - 



B. Drafting History (cont.) 
__ ~~ 

Article Number 
& Title 

Art. 7: 
Treatment of aliens 

Art. 8: 
Reciprocal 
countermeasures 

Art. 11: 

W 
P 0 

1. Articles F'roposed for First Reading but not Adopted 

First Reading Second Reading 

Consideration Text and 
Proposal DC Report commentary Proposal and final action 

- - Riphagen, 6* Report, Referred to the - 
Yearbook.. .1985, Drafting Committee 
vol. II (2), p. 10 but no draft artkle 

adopted. 
(Yearbook.. .1985, 
vol. II(2), p. 24, paras. 
162-3; Yearbook.. . 
1986, vol. II (2). p. 38, 
para. 65) 

- - Riphagen, 6" Report, Referred to the - 
Yearbook. . .1985, Drafting Committee 
vol. II (Z), pp. 10-11 but no draft article 

adopted. 
(Yearbook.. .1985, 
vol. II (2), p. 24, paras. 

Yearbook. . .1986, 
vol. II (2), p. 38, 
para. 65) 

162-3; 

Riphagen, 6" Report, Referred to the [See now art. 52.1 

vol. II (2), pp. 12-13 Committee but no draft 
article adopted. 
(Yearbook. . .1985, 
vol. II (2), p. 24, paras. 
162-3; Yearbook. . . 
1986, vol. II (2), p. 38, 
para. 65) 

Riphagen, 6* Report, Referred to the - 
Yearbook. . .1985, Drafting Committee 
vol. II (Z), p. 13 but no draft article 

adopted. (Yearbook.. . 

paras. 162-3; 
Yearbook. . .1986, 
vol. II (2), p. 38, 
para. 65) 

1985, voi. n (2), p. 24, 

Riphagen, 6"' Report, Referred to the - 
Yearbook.. .1985, Drafting Committee 
vol. II (2), pp. 14-15 but no draft article 

adopted. (Yearbook. . . 
1985, vol. II (2), p. 24, 

Yearbook. . .1986, 
vol. II (2), p. 38, 
para. 65) 

Riphagen, 6* Report, Referred to the - 
Yearbook. . .1985, Drafting 

paras. 162-3; 

permitted to suspend 
certain multilateral 
obligations by way of 
countermeasures 

- - 

- [But see generally Part 
n o ,  Chapter III] 

- [On membership of 
international 

Art. 13: 
Acts which destroy 
the object and purpose 
of multilateral treaties 

W 
P 
L 

Art. 15: 
Consequences of acts 
of aggression 

Art. 16 
Savings clause 



B. Drafting History (cont.) 

1. Articles Proposed for First Reading but not Adopted 

Article Number 
& Title 

regarding the effect of 
the articles on the law 
of treaties, 
membership of 
international 

W & organizations and 
belligerent reprisals 

Art. 9: 
Interest 

~~ 

First Reading 

Text and 
Proposal DC Report commentary 

vol. 11 (2), p. 15 Committee but no draft 
article adopted. 
(Yearbook.. .1985, 
vol. II (2), paras. 

Yearbook.. .1986, 
vol. 11 (2), p. 38, 
para. 65) 

162-3, p. 24; 

Arangio-Ruiz, 2"d Not adopted by - 
Report, Yearbook.. . Drafting Committee; 
1989, vol. II instead a brief 
(l), pp. 23-30. reference to interest 

incorporated in 
art. r441 
(compensation) 
(Yearbook.. .1992, 
vol. I, p. 220, para. 48) 

Article Number 
& Title 

2. Articles Adopted on First Reading 

First Reading 

Text and 
Proposal DC Report commentary 

Ago, 3d Report, Yearbook. . . Yearbook. . . 
Yearbook. . . 1973, vol. I, p. 118 1973, vol. 
2971, vol. I1 (I), 
p. 226, para. 85 179 
(Art. 3) 

II, pp. 176- 

Ago, 4" Report, Yearbook.. . Yearbook. . . 
Yearbook. . . 1975, vol. II, 
1972, vol. 11 (l), pp. 70-83 
p. 126, para. 146 

Ago, 4" Report, Yearbook. . . Yearbook. . . 
Yearbook. . . 1975, vol. 11, 
1972, vol. I1 (l), pp. 83-86 
p. 143, para. 192 

Ago, 4" Report, Yearbook. . . Yearbook. . . 
Yearbook. . . 1975, vol. I, p. 216 1975, vol. 11, 
1972, vol. II (l), (Art. 12 bis) pp. 87-91 
p. 143, para. 192 

1975, vol. I, p. 214 

1975, vol. I, p. 215 

Part I, Art. 2: 
Possibility that every State 
may be held to have 
committed an 
internationally wrongful act 

but Rejected on Second Reading 

Second Reading 

Consideration 
Proposal and final action 

Crawford, Is' 
Report, 
A/CN.4/490/ 
Add.4, article 1. 
para. 134 

Deletion agreed. Relevant portions 
of the commentary of the deleted 
article included in commentary to 

ILC Report 1998, A/53/10, 

1998 DC Report, SR.2562, p. 14 
para. 355-6; 

Crawford, 1'' Deletion agreed. 
Report, lLC Report 1998, A/53/10, 
AICN.4/490/ para. 425; 
Add. 5, 
para. 248 

Crawford, 1'' Deletion agreed. 
Report, ILC Report 1998, A/53/10, 
A/CN.4/490/ para. 426; 
Add. 5, 
para. 255 

Crawford, 1" Deletion agreed. 
Report, ILC Report 1998, A/53/10, 
A/CN.4/490/ paras. 427-429; 
Add. 5, 
para. 262 

1998 DC Report, SR.2562, p. 18 

1998 DC Report, SR.2562, p. 18 

1998 DC Report, SR.2562, p. 18 

Part1,Art. 11: 
Conduct of persons not 
acting on behalf of the State 

Part I, Art. 12: 
Conduct of organs of 
another State 

Part I, Art. 13: 
Conduct of organs of an 
international organization 

Second Reading 

Consideration 
Proposal and final action 

organizations 
see art. 571 

Crawford, 3d Proposed reinsertion of 
Report, 
A/CN.4/507/ 
Add.1, para. 214 

a separate article on 
interest: see art. 38. 



B. Drafting History (cont.) 

Article Number 
& Title 

Part I, Art. 19: 
International crimes and 
international delicts 

E 
Part I, Art. 2 0  
Breach of an international 
obligation requiring the 
adoption of a particular 
course of conduct 

Part I, Art. 21: 
Breach of an international 
obligation rwuiring the 

Part I, Art. 23: 
Breach of an international 
obligation to prevent a 
given event 

Part m: 
Settlement of Disputes 

W el 

2. Articles Adopted on First Reading but Rejected on Second Reading 

First Reading 

Text and 
Proposal DC Report commentary 

Ago, 5" Report, Yearbook.. .1976, vol. I, Yearbook.. . 
Yearbook. . . pp. 239-240 1976, vol. I1 
1976, vol. 11 (l), (21, 
p. 54, para. 155 
(Art. 18) 

pp. 95-122 

Ago, 6" Report, Yearbook.. .1977, vol. I, Yearbook.. . 
1977, vol. II Yearbook.. .1977, pp. 278-279 

para. 13 
vol. I1 (l), p. 8, (2), pp. 11-18 

Ago, 6" Report, Yearbook.. .1977, vol. I, Yearbook.. . 
Yearbook. . . p. 279 1977, vol. 11 
1977, vol. II (I), (2), pp. 18-30 

Ago, 7" R e p a  Yearbook.. .1978, vol. I ,  Yearbook.. . 
Yearbook. , . pp. 206-207 1978, vol. 11 

p. 37, para. 19 
1978, vol. II (I), (2), pp. 81-86 

Riphagen, 7" Yearbook.. .1995, vol. I, Yearbook.. . 
Report, pp. 252-259 1995, vol. II 
Yearbook. . .1986, 

vol. 11 (l), (Art. 54-60, 
pp. 2-3; 

(2), pp. 75-83 

Annex I and 
Arangio-Ruiz, 
5" Report, 
Yearbook 
. . .1999, vol. I1 
(2), fn 116, 117, 
121-123 and 125 

Second Reading 

Consideration 
Proposal and final action 

Crawford, 31d 
Report, 
NCN.41507/ breaches" of peremptory 
Add. 4, para. 
412 ILC Report 1998, N53110, 

ILC Report 2000, N55110, 

2000 DC Report, SR.2662, 

Concept of international crimes 
replaced by notion of "serious 

obligations (Art. 41). 

paras. 288-321 and 331; 

paras. 359-363 and 374-383; 

p. 17. 

Crawford, 2nd Deletion agreed. Distinction 
Report, between obligations of conduct 
NCN.41498, and result indirectly reflected in 
paras. 88-92 reference to obligation's 

"character" in Art. 12 and 
elaborated in commentary. 

paras. 145-172; 
ILC Report 1999, N54110, 

1999 DC Report, SR.2605, p. 4 

Crawford, 2"d Deletion agreed. Distinction 
Report, between obligations of conduct 
A/CN.4/498, and result indirectly reflected in 
paras. 88-92 reference to obligation's 

Crawford, 2nd 
Report, 
NCN.41498, 
paras. 88-92 

Crawford, 
Report, 

AJCN,4/498/ 
Add. 4, paras. 
384-397; 

Crawford, 31d 
Report, 
NCN.41 
507lAdd. 3, 
para. 287 

ILC Report 1999, A/54110, 

1999 DC Report, SR.2605, p. 4 , 
paras. 173-176; 

Deletion agreed. Elements of 
commentary to Art. 23 
incorporated in Art. 16 
commentary. 

paras. 177-180; 
ILC Report 1999, N54110, 

1999 DC Report, SR.2605, p. 4 

Deletion agreed. Question of 
dispute settlement a matter for 
General Assembly in further 
consideration of Articles. 

ILC Report 1999, N54110, 
paras. 438-449; 

ILC Report 2000, para. 69; 
2001 DC Report, SR.2682 



First Reading 

Article Number 
& Title 

Part I, Chapter V, Article 30 
bis: Non-compliance 
caused by prior 
non-compliance by another 
State 

Second Reading 

Part IV, Art. B: Rules 
determining the content of 
any international obligation 

ILC Debates DC Report I Text and 
Proposal DCReport commentary Proposal 

Crawford, Znd 
Report, 
A/CN.4/498/ 
Add. 2, para. 356 

Article received mixed reception from 
Commission and from States. SR decided 
not to press the proposed provision and to 
accept the view that the principle should be 
regarded as aspect of treaty interpretation. 
Commission agreed with this conclusion 
and the matter was dropped. 

ILC Report 1999, A/54/10, paras. 340-344 
1999 DC Report, p. 18; 
Crawford, 31d Report, 

AICN.4/507/Add.3, para. 366. 

Need for article provisionally endorsed by 
Commission but Drafting Committee found 
it impossible to state the proposed principle 
in a short, concise and clear way. Issue of 
the relationship between primary and 

Crawford, 31d 
Report, 
A/CN.4/507/ 
Add.1, para. 223 

secondary rules instead dealt with in the 
commentary to Part One. 

ILC Report 2000, A/55/10, para. 397,; 
2000 DC Report, SR 2662, p. 36-37 

> * * >  
& & & &  



A P P E N D I X  2 D R A F T  A R T I C L E S  O N  S T A T E  
R E S P O N S I B I L I T Y  P R O V I S I O N  A L L Y  A D  O P T E D  
B Y  T H E  I N T E R N A T I O N A L  L A W  C O M M I S S I O N  

O N  F I R S T  R E A D I N G  (1996)  

Part One 
Origin of international responsibility 

C H A P T E R  I 
G E N E R A L  P R I N C I P L E S  

ARTICLE I 

Responsibility of a State for its internationally 
wrongful acts 

Every internationally wrongful act of a State entails the international responsibility of 
State. 

ARTICLE 2 

Possibility that every State may be held to have committed an 
internationally wrongful act 

Every State is subject to the possibility of being held to have committed an internatioi 
wrongful act entailing its international responsibility. 

ARTICLE 3 
Elements of an internationally wrongful act of a State 

There is an internationally wrongful act of a State when: 

(a) conduct consisting of an action or omission is attributable to the State under ii 

(b) that conduct constitutes a breach of an international obligation of the State. 
national law; and 

ARTICLE 4 
Characterization of an act of a State as 

internationally wrongful 

An act of a State may only be characterized as internationally wrongful by internati 
law. Such characterization cannot be affected by the characterization of the same a( 
lawful by internal law. 

First reading Draft Articles (1996) 

C H A P T E R  I1 
T H E  “ A C T  O F  T H E  S T A T E ”  U N D E R  I N T E R N A T I O N A L  L A W  

349 sr 
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ARTICLE 5 
Attribution to the State of the conduct of its organs 

r the purposes of the present articles, conduct of any State organ having that status 
der the internal law of that State shall be considered as an act of the State concerned 
der international law, provided that organ was acting in that capacity in the case in 

ARTICLE 6 
Irrelevance of the position of the organ in the organization of the State 

e conduct of an organ of the State shall be considered as an act of that State under 
international law, whether that organ belongs to the constituent, legislative, executive, ju- 
dicial or other power, whether its functions are of an international or an internal charac- 
ter, and whether it holds a superior or a subordinate position in the organization of the 
State. 

ARTICLE 7 
Attribution to the State of the conduct of other entities empowered to 

exercise elements of the government authority 

e conduct of an organ of a territorial governmental entity within a State shall also 
dered as an act of that State under international law, provided that organ was acting 

t capacity in the case in question. 
e conduct of an organ of an entity which is not part of the formal structure of the 

or of a territorial governmental entity, but which is empowered by the internal law of 
tate to exercise elements of the governmental authority, shall also be considered as an 

of the State under international law, provided that organ was acting in that capacity in 

ARTICLE 8 
Attribution to the State of the conduct of persons acting in fact on 

behalfof the State 

onduct of a person or group of persons shall also be considered as an act of the State 
international law if: 

a) it is established that such person or group of persons was in fact acting on behalf 

(b) such person or group of persons was in fact exercising elements of the governmental 
authority in the absence of the official authorities and in circumstances which 
justified the exercise of those elements of authority. 

348 



First reading Draft Articles (1996) 

ARTICLE 14 
Conduct of organs of an insurrectional movement 

1. The conduct of an organ of an insurrectional movement which is established in the 
territory of a State or in any other territory under its administration shall not be considered 
as an act of that State under international law. 

2. Paragraph 1 is without prejudice to the attribution to a State of any other conduct 
which is related to that of the organ of the insurrectional movement and which is to be 
considered as an act of that State by virtue of articles 5 to 10. 

3. Similarly, paragraph 1 is without prejudice to the attribution of the conduct of the organ 
of the insurrectional movement to that movement in any case in which such attribution may 
be made under international law. 

351 

ARTICLE 9 
Attribution to the State of the conduct of organs placed at its disposal 

by another State or by an international organization 

The conduct of an organ which has been placed at the disposal of a State by another s 
or by an international organization shall be considered as an act of the former State u 
international law, if that organ was acting in the exercise of elements of the governme 
authority of the State at whose disposal it has been placed. 

ARTICLE I 0  

Attribution to the State of conduct of organs acting outside their 
competence or contrary to instructions concerning their activity 

The conduct of an organ of a State, of a territorial governmental entity or of an enti 
empowered to exercise elements of the governmental authority, such organ having acted 1 

particular case, the organ exceeded its competence according to internal law or contraven 
instructions concerning its activity. 

that capacity, shall be considered as an act of the State under international law even if, in ARTICLE I 5  
Attribution to the State of the act of an insurrectional movement which 

becomes the new government of a State or which results in the 
formation of a new State 

1. The act of an insurrectional movement which becomes the new government of a 
State shall be considered as an act of that State. However, such attribution shall be without 

dice to the attribution to that State of conduct which would have been previously 
dered as an act of the State by virtue of articles 5 to 10. 

. The act of an insurrectional movement whose action results in the formation of a new 
e in part of the territory of a pre-existing State or in a territory under its administration 
1 be considered as an act of the new State. 

ARTICLE I 1  

Conduct of persons not acting on behalf of the State 

1. The conduct of a person or a group of persons not acting on behalf of the State s 
not be considered as an act of the State under international law. 

2. Paragraph 1 is without prejudice to the attribution to the State of any other con 
which is related to that of the persons or groups of persons referred to in that paragraph 
which is to be considered as an act of the State by virtue of articles 5 to 10. 

C H A P T E R  I11 
B R E A C H  O F  A N  I N T E R N A T I O N A L  O B L I G A T I O N  

ARTICLE 16 
Existence of a breach of an international obligation 

ARTICLE I 2  

Conduct of organs of another State 

1. The conduct of an organ of a State acting in that capacity which takes place in 
territory of another State or in any other territory under its jurisdiction shall not be conside 
as an act of the latter State under international law. 

2. Paragraph 1 is without prejudice to the attribution to a State of any other con 
which is related to that referred to in that paragraph and which is to be considered as an 
of that State by virtue of articles 5 to 10. 

ere is a breach of an international obligation by a State when an act of that State is not 
onformity with what is required of it by that obligation. 

ARTICLE I 7  
ARTICLE I 3  Irrelevance of the origin of the international obligation breached 

of a State which constitutes a breach of an international obligation is an 
ly wrongful act regardless of the origin, whether customary, conventional or 

e origin of the international obligation breached by a State does not affect the 

Conduct of organs of an international organization 

The conduct of an organ of an international organization acting in that capacity shall 
be considered as an act of a State under international law by reason only of the fact 
such conduct has taken place in the territory of that State or in any other territory unde 
jurisdiction. ernational responsibility arising from the internationally wrongful act of that State. 
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ARTICLE I 8  

Requirement that the international obligation be in force for the State 

1. An act of the State which is not in conformity with what is required of it 
international obligation constitutes a breach of that obligation only if the act was perfo 
at the time when the obligation was in force for that State. 

2. However, an act of the State which, at the time when it was performed, was not 
conformity with what was required of it by an international obligation in force for that Sta 
ceases to be considered an internationally wrongful act if, subsequently, such an act 
become compulsory by virtue of a peremptory norm of general international law. 

3. If an act of the State which is not in conformity with what is required of it by 
international obligation has a continuing character, there is a breach of that obligation o 
in respect of the period during which the act continues while the obligation is in force 
that State. 
4. If an act of the State which is not in conformity with what is required of it by 

international obligation is composed of a series of actions or omissions in respect of separ 
cases, there is a breach of that obligation if such an act may be considered to be constitute 
by the actions or omissions occurring within the period during which the obligation is I 

force for that State. 
5 .  If an act of the State which is not in conformity with what is required of it by a 

international obligation is a complex act constituted by actions or omissions by the same ( 
different organs of the State in respect of the same case, there is a breach of that obligatic 
if the complex act not in conformity with it begins with an action or omission occurrin 
within the period during which the obligation is in force for that State, even if that act 
completed after that period. 

ARTICLE 19 

International crimes and international delicts 

1. An act of a State which constitutes a breach of an international obligation is a 
internationally wrongful act, regardless of the subject-matter of the obligation breached. 

2. An internationally wrongful act which results from the breach by a State of an intern( 
tional obligation so essential for the protection of fundamental interests of the internationj 
community that its breach is recognized as a crime by that community as a whole consti 
an international crime. 

3. Subject to paragraph 2, and on the basis of the rules of international law in forc 
international crime may result, inter alia, from: 

(a) a serious breach of an international obligation of essential importance forthe 
tenance of international peace and security, such as that prohibiting aggress 

(b) a serious breach of an international obligation of essential importance for 
guarding the right of self-determination of peoples, such as that prohibitin 
establishment or maintenance by force of colonial domination; 

(c) a serious breach on a widespread scale of an international obli 
importance for safeguarding the human being, such as those p 
genocide and apartheid; 



354 

ARTICLE 24 
Moment and duration of the breach of an international obligation by 

an act of the State not extending in time 

The breach of an international obligation by an act of the State not extending in tim 
occurs at the moment when that act is performed. The time of commission of the breac 
does not extend beyond that moment, even if the effects of the act of the State continu 
subsequently. 

ARTICLE 25 
Moment and duration of the breach of an international obligation by 

an act of the State extending in time 

1. The breach of an international obligation by an act of the State having a continuin 
character occurs at the moment when that act begins. Nevertheless, the time of commissio 
of the breach extends over the entire period during which the act continues and remains nc 
in conformity with the international obligation. 

2. The breach of an international obligation by an act of the State, composed of a serie 
of actions or omissions in respect of separate cases, occurs at the moment when that actio 
or omission of the series is accomplished which establishes the existence of the composit 
act. Nevertheless, the time of commission of the breach extends over the entire period fror 
the first of the actions or omissions constituting the composite act not in conformity wid 
the international obligation and so long as such actions or omissions are repeated. 

3. The breach of an international obligation by a complex act of the State, consisting of 
succession of actions or omissions by the same or different organs of the State in respect o 
the same case, occurs at the moment when the last constituent element of that complex ac 
is accomplished. Nevertheless, the time of commission of the breach extends over the enth 
period between the action or omission which initiated the breach and that which completedit 

ARTICLE 26 
Moment and duration of the breach of an international obligation to 

prevent a given event 

The breach of an international obligation requiring a State to prevent a given event 
when the event begins. Nevertheless, the time of commission of the breach extend 
the entire period during which the event continues. 

CHAPTER I V  
IMPLICATION O F  A STATE IN T H E  INTERNATIONALLY 

WRONGFUL ACT O F  ANOTHER STATE 
ARTICLE 27 

Aid or assistance by a State to another State for the commission of an 
internationally wrongful act 

Aid or assistance by a State to another State, if it is established that it is rendered for 
commission of an internationally wrongful act carried out by the latter, itself constitutes 
internationally wrongful act, even if, taken alone, such aid or assistance would not constit 
the breach of an international obligation. 
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Part Two 
Content, forms and degrees of international responsibility 

ARTICLE 32 
Distress 

1.  The wrongfulness of an act of a State not in conformity with an international obligation 
CHAPTER I 

GENERAL P R I N C I P L E S  
of that State is precluded if the author of the conduct which constitutes the act of that Stat 
had no other means, in a situation of extreme distress, of saving his life or that of person 
entrusted to his care. 

2. Paragraph 1 shall not apply if the State in question has contributed to the occurrenc 
of the situation of extreme distress or if the conduct in question was likely to create 

ARTICLE 36 

comparable or greater peril. Consequences of an internationally wrongful act 
1. The international responsibility of a State which, in accordance with the provisions of 

Part One, arises from an internationally wrongful act committed by that State, entails legal 
consequences as set out in this Part. 

2. The legal consequences referred to in paragraph 1 are without prejudice to the con- 
tim~ed duty of the State which has committed the internationally wrongful act to perform 
the obligation it has breached. 

ARTICLE 33 
State of necessity 

1. A state of necessity may not be invoked by a State as a ground for p 
wrongfulness of an act of that State not in conformity with an international 
the State unless: 

ARTICLE 37 (a) the act was the only means of safeguarding an essential interest of the State agains 

(b) the act did not seriously impair an essential interest of the State towards which 

2. In any case, a state of necessity may not be invoked by a State as a ground for precludi 

Lex specialis a grave and imminent peril; and 

obligation existed. eprovisions ofthis part do not apply where and to the extent that the legal consequences of 
internationally Wrongful act of a State have been determined by other rules of international 

relating specifically to that act. 
wrongfulness: 

(a) if the international obligation with which the act of the State is not in conformi ARTICLE 38 
arises out of a peremptory norm of general international law; or 

(b) if the international obligation with which the act of the State is not 
is laid down by a treaty which, explicitly or implicitly, excludes the possibility 
invoking the state of necessity with respect to that obligation; or 

(c) if the State in question has contributed to the occurrence of the state of necessi 

Customary international law 

f customary international law shall continue to govern the legal consequences 
ationally wrongful act of a State not set out in the provisions of this part. 

ARTICLE 39 
Relationship to the Charter of the United Nations 

ARTICLE 34 
Self-defence 

onsequences of an internationally wrongful act of a State set out in the provisions 
are subject, as aPPi=OPriate, to the provisions and procedure of the Charter of the 

ations relating to the maintenance of international peace and security. 
The wrongfulness of an act of a State not in conformity with an international obligati 
of that State is precluded if the act constitutes a lawful measure of self-defence taken 
conformity with the Charter of the United Nations. 

ARTICLE 35 
Reservation as to compensation for damage 

ARTICLE 40 
Meaning of injured State 

. For the PWoses Of the present articles, “injured State” means any State a right of 
Ch is infringed by the act of another State, if that act constitutes, in accordance with part 

e, an internationally wrongful act of that State. 
. In particular, “injured State” means: Preclusion of the wrongfulness of an act of a State by virtue of the provisions of arti 

2 9 , 3 1 , 3 2  or 33 does not prejudge any question that may arise in regard to compensa 
for damage caused by that act. 

(a) if the right infringed by the act of a State arises from a bilateral treaty, the other 
State party to the treaty; 
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of interim measures of protection which are necessary to preserve its rights and which 
otherwise comply with the requirements of this Chapter. 

2. An injured State taking countermeasures shall fulfil the obligations in relation to 
dispute settlement arising under Part Three or any other binding dispute settlement procedure 
in force between the injured State and the State which has committed the internationally 

3. Provided that the internationally wrongful act has ceased, the injured State shall sus- 
pend countermeasures when and to the extent that the dispute settlement procedure referred 

h 2 is being implemented in good faith by the State which has committed 
y wrongful act and the dispute is submitted to a tribunal which has the 
orders binding on the parties. 

abon to suspend countermeasures ends in case of failure by the State which 
has committed the internationally wrongful act to honour a request or order emanating from 

ARTICLE 45 
Satisfaction 

1. The injured State is entitled to obtain from the State which has committed an int 
nationally wrongful act satisfaction for the damage, in particular moral damage, caused 
that act, if and to the extent necessary to provide full reparation. 

2. Satisfaction may take the form of one or more of the following: 

(a) an apology; 
(b) nominal damages; 
(c) in cases of gross infringement of the rights of the injured State, damages reflec 

the gravity of the infringement; 
(d) in cases where the internationally wrongful act arose from the serious miscond 

of officials or from criminal conduct of officials or private parties, disciplin 
action against, or punishment of, those responsible. 

e dispute settlement procedure. 

3. The right of the injured State to obtain satisfaction does not justify demands 
would impair the dignity of the State which has committed the internationally wrong 

ARTICLE 46 
Assurances and guarantees of non-repetition 

The injured State is entitled, where appropriate, to obtain from the State which ha 
mitted an internationally wrongful act assurances or guarantees of non-repetition 
wrongful act. 

CHAPTER I11 
C O U N T E R M E A S U R E S  

ARTICLE 47 
Countermeasures by an injured State 

1. For the purposes of the present articles, the taking of countermeasures means that 
injured State does not comply with one or more of its obligations towards a State w 
has committed an internationally wrongful act in order to induce it to comply with 
obligations under articles 41 to 4 6 ,  as long as it has not complied with those obligations a 
as necessary in the light of its response to the demands of the injured State that it do SO. 

2. The taking of countermeasures is subject to the conditions and restrictions set ou 
articles 48 to 50. 

3. Where a countermeasure against a State which has committed an int 
wrongful act involves a breach of an obligation towards a third State, such a br 
be justified under this chapter as against the third State. 

(e) any other conduct in contravention of a peremptory norm of general international 

ARTICLE 48 
Conditions relating to resort to countermeasures 

1. Prior to taking countermeasures, an injured State shall fulfil its obligation to neg 
provided for in article 54. This obligation is without prejudice to the taking by that 

ARTICLE 49 
Proportionality 

Countermeasures taken by an injured State shall not be out of proportion to the degree of 
‘gravity of the internationally wrongful act and the effects thereof on the injured State. 

ARTICLE 50 
Prohibited countermeasures 

n injured State shall not resort by way of countermeasures to: 

(a) the threat or use of force as prohibited by the Charter of the United Nations; 
(b) extreme economic or political coercion designed to endanger the territorial in- 

tegrity or political independence of the State which has committed the internation- 
ally wrongful act; 

(c) any conduct which infringes the inviolability of diplomatic or consular agents, 

(d) any conduct which derogates from basic human rights; or 
premises, archives and documents; 

ARTICLE 51 
Consequences of an international crime 

international crime entails all the legal consequences of any other internationally 
ngful act and, in addition, such further consequences as are set out in articles 52 
53. 
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ARTICLE 52 ARTICLE 57 

Specijic consequences Task of the Conciliation Commission 

1. The task of the Conciliation Commission shall be to elucidate the questions in dispute, 
to collect with that object all necessary information by means of inquiry or otherwise and 
to endeavour to bring the parties to the dispute to a settlement. 

2. To that end, the parties shall provide the Commission with a statement of their position 
regarding the dispute and of the facts upon which that position is based. In addition, they 
shall provide the Commission with any further information or evidence as the Commission 
may request and shall assist the Commission in any independent fact-finding it may wish 
to undertake, including fact-finding within the territory of any party to the dispute, except 
where exceptional reasons make this impractical. In that event, that party shall give the 

mission an explanation of those exceptional reasons. 
The Commission may, at its discretion, make preliminary proposals to any or all of 

parties, without prejudice to its later recommendations. 
The recommendations to the parties shall be embodied in a report to be presented not 

than three months from the formal constitution of the Commission, and the Commission 
specify the period within which the parties are to respond to those recommendations. 
If the response by the parties to the Commission’s recommendations does not lead to 

settlement of the dispute, the Commission may submit to them a find report containing 
wn evaluation of the dispute and its recommendations for settlement. 

Where an internationally wrongful act of a State is an international crime: 
(a) an injured State’s entitlement to obtain restitution in kind is not subject 

(b) an injured State’s entitlement to obtain satisfaction iS not subject to the restrictio 
limitations set out in subparagraphs (c) and ( 4  of article 43; 

in paragraph 3 of article 4 5 .  

ARTICLE 53 
Obligations for all States 

An international crime committed by a State entails an obligation for every Other State: 

(a) not to recognize as lawful the situation created by the crime; 
(b) not to render aid or assistance to the State which has committed the Crime 

(c) to cooperate with other States in carrying out the obligations under SubParagra 

(d) to cooperate with other States in the application of measures designed to elimin 

maintaining the situation SO created; 

(a) and (b); and 

the consequences of the crime. 

Part Three ARTICLE 58 
Arbitration Settlement of disputes 

Failing a reference of the dispute to the Conciliation Commission provided for in 
le 56 or failing an agreed settlement within six months following the report of the 

’ssion, the parties to the dispute may, by agreement, submit the dispute to an arbitral 
nal to be constituted in conformity with annex I1 to the present articles. 
In cases, however, where the dispute arises between States Parties to the present 

les, one of which has taken countermeasures against the other, the State against which 
are taken is entitled at any time unilaterally to submit the dispute to an arbitrd tribunal 

e constituted in conformity with annex II to the present articles. 

ARTICLE 54 
Negotiation 

If a dispute regarding the interpretation or application Of the present articles arises b 
two or more States Parties to the present articles, they shall, upon the request of 
them, seek to settle it amicably by negotiation. 

ARTICLE 55 
Good ofices and mediation 

Any State party to the present articles, not being a party to the dispute may, at the reques ARTICLE 59 
Terms of reference of the Arbitral Tribunal any party to the dispute or upon its own initiative, tender its good Offices Or Offer to medi 

with a view to facilitating an amicable settlement of the dispute. 
al Tribunal, which shall decide with binding effect any issues of fact or 
be in dispute between the parties and are relevant under any of the pro- 

present articles, shall operate under the rules laid down or referred to in 
to the present articles and shall submit its decision to the parties within six 
om the date of completion of the parties’ written and oral pleadings and sub- 

Tribunal shall be entitled to resort to any fact-finding it deems necessary for the 

ARTICLE 56 
Conciliation 

If, three months after the first request for negotiations, the dispute has not been 
agreement and no mode of binding third party settlement has been instituted, an 
the dispute may submit it to conciliation in conformity With the procedure set Out 
1 to the present articles. 

a 
emnation of the facts of the case. 
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4. A disagreement as to whether a Commission acting under this Annex has competence 

5. The Commission shall determine its own procedure. Decisions of the Commission 

6. In disputes involving more than two parties having separate interests, or where there 
disagreement as to whether they are of the same interest, the parties shall apply paragraph 
in so far as possible. 

ARTICLE 60 
Validity of an arbitral award shall be decided by the Commission. 

hall be made by a majority vote of the five members. 1. If the validity of an arbitral award is challenged by either party to the dispute, 
if within three months of the date of the challenge the parties have not agreed on ano 
tribunal, the International Court of Justice shall be competent, upon the timely request 
any party, to confirm the validity of the award or declare its total or partial nullity. 

2. Any issue in dispute left unresolved by the nullification of the award may, at the r 
of any party, be submitted to a new arbitration before an arbitral tribunal to be cons 
in conformity with annex I1 to the present articles. ANNEX 2 

The Arbitral Tribunal 
ANNEX I 

1. The Arbitral Tribunal referred to in articles 58 and 60, paragraph 2 shall consist of five 
embers. The parties to the dispute shall each appoint one member, who may be chosen 
m among their respective nationals. The three other arbitrators including the Chairman 

1 be chosen by common agreement from among the nationals of third States. 
If the appointment of the members of the Tribunal is not made within a period of three 

nths from the date on which one of the parties requested the other party to constitute 
arbitral tribunal, the necessary appointments shall be made by the President of the 

ational Court of Justice. If the President is prevented from acting or is a national 
of the parties, the appointments shall be made by the Vice-President. If the Vice- 

dent is prevented from acting or is a national of one of the parties, the appointments 
be made by the most senior member of the Court who is not a national of either 
. The members so appointed shall be of different nationalities and, except in the case 

appointments made because of failure by either party to appoint a member, may not be 
onals of, in the service of or ordinarily resident in the territory of a party. 

Any vacancy which may occur as a result of death, resignation or any other cause 
be filled within the shortest possible time in the manner prescribed for the initial 

Following the establishment of the Tribunal, the parties shall draw up an agreement 
e subject-matter of the dispute, unless they have done so before. 
the conclusion of an agreement within a period of three months from the date 

e Tribunal was constituted, the subject-matter of the dispute shall be determined 

The failure of a party or parties to participate in the arbitration procedure shall not 
titute a bar to the proceedings. 
. Unless the parties otherwise agree, the Tribunal shall determine its own procedure. 
isions of the Tribunal shall be made by a majority vote of the five members. 

The Conciliation Commission 

1. A list of conciliators consisting of qualified jurists shall be drawn up and 
by the Secretary-General of the United Nations. To this end, every State which i 
of the United Nations or a Party to the present articles shall be invited to nomnate 
conciliators, and the names of the persons so nominated shall constitute the list. The 
of a conciliator, including that of any conciliator nominated to fill a casual vacancy, 
be five years and may be renewed. A conciliator whose term expires shall continue to 
any function for which he shall have been chosen under paragraph 2. 

2. A party may submit a dispute to conciliation under article 56 by a request to 
Secretary-General who shall establish a Conciliation Commission to be constituted 
follows: 

(a) The State or States constituting one of the parties to the dispute shall appoint: 

(i) one conciliator of the nationality of that State or of one of those States, 
may or may not be chosen from the list referred to in paragraph 1; and 

(ii) one conciliator not of the nationality of that State or of any of those Sta 
who shall be chosen from the list. 

(b) The State or States constituting the other party to the dispute shall appoint 
conciliators in the same way. 

(c) The four conciliators appointed by the parties shall be appointed within 60 
following the date on which the Secretary-General receives the request. 

(d) The four conciliators shall, within 60 days following the date of the last of 
own appointments, appoint a fifth conciliator chosen from the list, who sh 
chairman. 

(e) If the appointment of the chairman or of any of the other conciliators has 
been made within the period prescribed above for such appointment, i 
made from the list by the Secretary-General within 60 days following t 
of that period. Any of the periods within which appointments must be m 
be extended by agreement between the parties. 

the Tribunal on the basis of the application submitted to it. 

(0 Any vacancy shall be filled in the manner prescribed for the initial appoin 

3. The failure of a party or parties to participate in the conciliation procedure sh 
constitute a bar to the proceedings. 
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