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10 MODERN TREATY LAW AND PRACTICE

to govern questions not regulated by the Convention. Treaties and custom
are the main sources of international law. Customary law is made up of two
elements: (1) a general convergence in the practice of states from which one
can extract a norm (standard of conduct), and (2) opinio juris—the belief by
states that the norm is legally binding on them.' Some multilateral treaties
largely codify customary law. But if anorm which is created by a treaty is fol-
lowed in the practice of non-parties, it can, provided there is opinio juris,
lead to the evolution of a customary rule which will be applicable between
states which are not party to the treaty and between parties and non-parties.
This can happen even before the treaty has entered into force.” Although
many provisions of the UN Convention on the Law of the Sea 1982
(UNCLOS) went beyond mere codification of customary rules, the negoti-
ations proceeded on the basis of consensus, even though the final text was
put to the vote. It was therefore that much easier during the twelve years
before UNCLOS entered into force in 1994 for most of its provisions to
become accepted as representing customary law.'® This was important since
even by the end of 1998 UNCLOS still had only 127 parties.

An accumulation of bilateral treaties on the same subject, such as
investment promotion and protection, may in certain circumstances be
evidence of a customary rule.”

" To what extent does the Convention express rules of
customary international law?®

A detailed consideration of this question is beyond the scope of this book,
but it is, with certain exceptions,” not of great concern to the foreign minis-
try lawyer in his day-to-day work. When questions of treaty law arise during
negotiations, whether for a new treaty or about one concluded before the
entry into force of the Convention, the rules set forth in the Convention are
invariably relied upon even when the states are not parties to it. The writer
can recall at least three bilateral treaty negotiations when he had to respond

16 See M. Shaw, International Law (4th edn, 1998), pp. 54-77.
17 See H. Thirkway, “The Law and Procedure of the International Court of Justice’, BYIL (1990),
. 87.

18 Mmo T. Treves, ‘Codification du droit international et pratique des Etats dans le droit de la mer’,
Hague Recueil (1990), IV, vol. 223, pp. 25-60; and H. Caminos and M. Molitor, ‘Progressive
Development of International Law and the Package Deal’, AJIL (1985), pp. 871~90.

19 Gee Thirlway, ‘Law and Procedure’, at p.86.  »* See Sinclair, pp. 10-24.

21 See p. 127 below about the time limit for notifying objections to reservations.
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to arguments of the other side which relied heavily on specific articles of the
Convention, even though the other side had not ratified it. When this
happens the justification for invoking the Convention is rarely made clear.

Whether a particular rule in the Convention represents customary
international law is only likely to be an issue if the matter is litigated, and
even then the court or tribunal will take the Convention as its starting —
and normally also its finishing ~ point. This is certainly the approach taken
by the International Court of Justice, as well as other courts and tribunals,
international and national.” In its 1997 Gabcikovo judgment (in which the
principal treaty at issue predated the entry into force of the Convention for
the parties to the case) the Court brushed aside the question of the pos-
sible non-applicability of the Convention’s rules to questions of termina-
tion and suspension of treaties, and applied Articles 60—62 as reflecting
customary law, even though they had been considered rather controver-
sial.? Given previous similar pronouncements by the Court, and men-
tioned in the judgment, it is reasonable to assume that the Court will take
the same approach in respect of virtually all of the substantive provisions
of the Convention. There has been as yet no case where the Court has
found that the Convention does not reflect customary law.” But this is not
so surprising. Despite what some critics of the Convention may say, as
with any codification of the law the Convention inevitably reduces the
scope for judicial law-making. For most practical purposes treaty ques-
tions are resolved by applying the rules of the Convention. To attempt to
determine whether a particular provision of the Convention represents
customary international law is now usually a rather futile task. As Sir
Arthur Watts has said in the foreword to this book, the modern law of trea-
ties is now authoritatively set out in the Convention.

Effect of emerging customary law on prior treaty rights and obligations

bl

Most treaties are bilateral, and most multilateral treaties are also contrac-
tual in nature in that they do not purport to lay down rules of general

2 Numerous examples, particularly concerning Articles 31 and 32 (Interpretation) are to be
found in International Law Reports (see the lengthy entry in the ILR Consolidated Table of
Cases and Treaties, vols. 1-80 (1991), pp. 799-801). ‘

8 At paras. 42-6 and 99 (IC] Reports (1997), p.7; ILM (1998), p. 162).

24 M. Mendelson in Lowe and Fitzmaurice (eds), Fifty Years of the International Court of Justice
(1996), at p. 66, and E. Vierdag (note 8 above) at pp. 145-6. See also H. Thirlway, ‘The Law and
Procedure of the International Court of Justice’, BYIL (1991), p. 3.



