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VI. TIIE THEORY OF "NATIONAL TREATMENT" 

1. The Theory 

The doctrine of "national treatment" or equality doctrine sums 
tip the rules of treatment of aliens by saying that the international 
obligations of the State are discharged from the moment that it has 
put the alien on a footing of complete equality in eveTthing per- 
taining to civil or private rights. This theory starts from tlic major 
postu1:ite that the alien rniist accept the legal conditions which he 
finds iri the country of rcsitlencc, a r i d  that neither he iior liis govern- 
ment caii justifiably complain if hc is accorded, like iiationals, the 
benefit or application of these conditions. Indeed any other system 
is considerecl by de Louter ') to constitute a 

' I .  . . . privilkge exor1)itant et funeste, essentiellement favorable 
atix Etats puissants, et nuisildes aiix nations fail)lcs, c'taldir line 
in6galitCt injustifiable entre les nationaux et les &rangers, porter 
une profonde atteinte h la juridiction territoriale." 

At first sight this opinion strikes one as being a reasonable ex- 
pression of a certain state of affairs which is likely to exist in inter- 
national relations. Many authorities of great learning and competence 
have adhered to and supported this opinion, which makes it iieces- 
sary to devote great attention to it. 

The problem of the treatment of aliens was strongly disputed, 
particularly in connection with tlie Rumanian Agrarian llcform. 
The details of this dispiite between Rumania and Hungary arc of 
no great iiitrrcst to i i s  in  this coiinectioii, but the sitriatioil will 
Iicvcrtliclcss lie worth bricfly oiitliiting. 

13y thc treaty of Trimion, ratified on July ,21, 1921, the province 
of Transilvania and other Iliingarian territories were transferred to 
the Iiumanian State. With respect to those Hungarian domiciled in 
thest. proviiiccs, ceded to Ibimania, the following arrangement was 
made: They were given the privilege to opt for Hungarian nationality 
or to rc'move their domicile witliiii a year. But they were entitled 
to retain their immovable property. Those Hungarians, not domiciled 
in the provinces, but owners of real property therein, coi~lcl riot- 
withstanding the provisioiis for confiscation, retain their property 
i l S  wc4. 

I) Dr Lonter, vol. I, pp. 296-298 
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The dispute arose when Iliimania ciiactetl on J ~ i l y  30, 1921, the 
so-called Agrarian Reform 1 ,aw for 'I'r:iiisilvaiiia. Tli(. I Iiitignriaiis 
in these provinces were clcprivcd of their propcrty arid w(w rcmittcd 
to the acceptance of Rumariian bonds in paper lei, estimated to have 
a value of approximately one per cent of the original gdd value 
of the property. I )  

111 some points, the dispii te presented rather knotty problems to 
the lawyer, and the parties tried to exploit this situation to their 
advantnge. Almost every Iawyw of iittcwintiotial staiitliiig a~itl who 
was ail  authority on iiitcrti:ttiori:il lnw was consiiltc*tl ltv ritlier 
govrrnment ancl their opirrioiis rq,rcscrit a m i i i r  of illformation, 
especially as to the doctrinal approach of the treatmerit of aliens. 2 ,  

The theory of "national treatmcnt" I ins  Iwen the I ,atit,-American 
thesis for many years. We shall thcrrforc start with thc1 cixposition 
of the theory by taking into consitleratioii tlic writings of oiic of 
their eminent representatives, M. Alvarcz. :I)  

Usually, as a starting point of aiiy discussion of tlic ctlrrality 
doctrine, the conditions of civilizatioii a i d  also to n liiiiited cx tent 
the geographical conditions of tlie different continents aiitl the 
different regions of continents, :ire rcferrcd to :is playiiig :iii irn.  
portaiit role in the formatioii of thc policy towilrds foreigiirrs. 

For that reason tlie States of western civilization, i n  Eiirope as 
well as in America, insisted during thc 19th ccntiiry, with regard to 
the treatment of their nationnls in conittrios of thc orient (rnniiily i i i  

Tiirkey ancl in countries of Eastcrn Asia), that they slioiilrl enjoy 
the samc situation as they (lo iii  tlicir owii country, that is to say, 
that tlicsv St:~tcxs should rcc-ogiiizc. t l i cwi  ;IS poswssiiig riglitl; wliidi 
tlicsir own iintionals could iiot c1rr;itn 01. V ~ r y  of teii thcsv tl(w;iiicls 

werc made the object of f o r d  trch:itic%s, c:lllrtl "c~iipitril:ttioiIs". 
The countries of eastern civilimtioii mostly ol)jtctcd to siicli a 

preferential treatment h i t  werr sc+lorn iii a position to s:iti\fy thr 
legitimate, tlioiigh sometimes perhaps cx:iggcrc""ted, tlcmaiitls of thc 
western powers otherwise than through this inotle. Thc capitulations 
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have mor;tly gone by now, 1)ut there remains the rcsentmcnt wliich, 
during tlie period of the slow awakening of the national spirit which 
we now witness, brings along as a characteristic sign a violent hatred 
of everything which is foreign. 

111 tlic mutiial relationship between the States of the western 
worlti t i i t  (picstion of tlic treatment of aliens was Irft cxclusivcly 
to thr iritcriial IegisIatioii of c x d t  State. In this respcct, Iiowcver, 
tlitw w a s  a difference (which lwrliaps eve11 prevails tothy) I w t w c C l i  

J ~ i i r o p ( *  :tilt1 Amcrica. l )  

IIalf a ccnhiry ago, in most of the European States, even i n  thc 
inost aclvancecl, the alien was in a condition much inferior to that 
of tlie national; for example, he was not allowed to possc’ss real 
pro]ierty. 

i t  is claimed to have been, and still to be, different in America. 
Since these States, especially those of South America, have gniiied 
thrir freedom and independence, the alien is vested with the same 
rights as the national, which lie can defend before the same courts 
and jiidicial agencics without any restriction. Rat, on the other liand, 
tlie South American States have never, under any pretext or triofive, 
atlherctl to the opinion that tlie alien might have, uritler certain 
circumstances, more rights than tlie national himself. The alien has 
to sitbmit himself to the conditions which prevail in the country 
as do tlie nationals, and his State of origin cannot intervene in his 
favour imless he is prevented from having recourse to the judicial 
authorities or if the latter treat him with gross injustice, notably 
1,ecanse of the fact that he is a foreigner. 2, 

[ t  is argued then that, if the alien in America cannot iiiitler ally 
circiimslarices be in a better position than the national, there is 110 

reasoii whatsoever that things should be different in  Eiirope. 
To admit that the alien may have more rights than the national 

of the State, where he enjoys hospitality, would be an insult to the 
nationals. If, for example, the State had to pay indemnities to the 
alien which it will deny to the nationals, the latter would be treated 
iii  an unjust manner and could legitimately demand to be indemnified 
themselves. 

Or, to go further, if an alien could demand indeinnities for 
c1amagt.s created by a legislative disposition, then the State wonld 

‘ 1  
2 )  

Alvarez, La I16forme Agraire, p. 41 
Alvarez, op. cit., p. 41 
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iio longer lie sovereign in its territory : t i id  its 1mwc-r aiitl free will 
woiiltl in tlie end be siibject to a forcign aiithority. I )  

The “national treatment” seems thcrcforc to lie, in  the eyes of 
many authors, the only principle wliich could guide tlie relations 
lietween the State and tlie’ alien i n  tlie spirit of positivc internatiottal 
law. Not only can tlie alien have no more rights tliari the national, 
but even eqiiality with the nation:il is coiisidcrcd to be tlic niaxiniiiin 
of trcatinent tlic alien can cxpecat a r i d  to 1)c likely to remain a11 
iclcdistic ix)sttilate. 2 ,  

It would be easy to quote copioiis authorities in  support of the 
equality doctrine. 3, Most authors stress, however, the negative 
element of it by making it imderstoocl that it would mean that the 
treatment was to be not as good, but as bad as that of tlic national. 
Triepei, on the other hancl, was of the opposite opinion and 
maintained: 

“Nun herrscht weder in Theorie noch in Praxis dariiber Zweifel, 
dass die Untertanen fremder Staaten, die sich mit iinserem 
Willen bei uns aufhalten, arich ohne 1,esonderen Staatsvcrtrag 
denselben Schutz gegeniiber Verletzung iind Gcfiihrdnng er- 
halten miissen, wie unsere Stmtsgenossen.” 

2. 
a. Itirisdiction 

The importance of any theory, however strongly it may be sup- 
ported, can be measured only by the inflitenre it has on State practice. 
Quantity milst not 1)c mistaken for (lllitlity. 

i t  is evident that the equality doctrine call claim heavy support 
from official circles in many nations on account of its hcing very 
much i i i  line with the tr:itlitional roiiccpt ioi i  of sovcreigtlty. It  is 
consequently not too difficult to find numerous statements and 
judicial utterances in its support. A niimber of judicial statements 
will be enuineratetl forthwith. It is important to bear in mind that, 
without going into the merits of c d i  case, a fragmentary qiiotation 

The Theory’s Application in Inlermtionnl Practice 

I) 
2, 

Alvsrcz, op. cit., p. 42 
Pic, Un grand conflit intern., L:i 13dfortnr Api i r t .  1927, pp, 246-247 
Ilcrtlt&my, Consultation pmr 1’Et:it Iloiirn:iiri, I,:i Il6fortnc~ 1927, p. 107; 

Stntpp, 1.r litisc Ito~imano-IIonjiroi.;, 1,:t 1 W e t r t t ~ -  1927. p. 450, l h <  \olkrrrc*rllt- 
liclie Delikt, pp. 118-119; Sibert, Hemarques, 1,s Itdforinc 1928, p >. 350-351; 
Yepes, El I’an:imericanismo, p. 107; Nys, Le droit intrrn, p. 260; Ca\vo, vol. 111, 

p i r .  1278. 
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of the decision can be very misleading. Sometimes statements which 
seem to express a certain opinion when isolated may mean some- 
thing quite different in their actual place. This gives cause for abuse, 
and sometimes such a procedure is resorted to by lawyers before 
tribunals, and sometimes even by doctrinal writers, to strengthen 
a weak case. 

Nevertheless, we must refrain from giving full details about each 
case, because this certainly wonld lead us too far and obscure the 
line of the argument. Jt has been attempted, however, to be as fair 
as possible in order not to be accused of distortion. 

The equality doctrine was often advocated in cases diiring the 
19th century. So far example in the case of Dr. Baldwin’s Minntitlan 
Claims before a United States-Mexican Claims Commission in 1839. I )  

The Mexican Commissioners contended as to the law of the case 
that where an American citizen voluntarily placed himself under 
the municipal laws of another country, he must take them as they 
were, and had no greater right to complain than the Mexicans them- 
selves i f  the laws should be bad and imperfectly admiriistcred. 

Another and very well-known case is that of the British Claims 
against Tuscany and the Kingdom of Naples. Some Englishmen 
suffered damages during the political troubles in Italy in 1849 and 
they made representations to their government with the view of 
being compensated for their loss. Great Britain thereafter approached 
the Austrian government through diplomatic channels, responsibility 
being thought to be involved because of its political and con- 
stitutional ties with Italy. 

Prince Schwartzenberg replied in a note to the British government 
of April 14, 1850, that he was very much astonished that there was 
a State which thought fit to claim for its subjects, established in a 
foreign country, rights and privileges which the nationals themselves 
did not possess. He continued that, however disposed the civilized 
nations of Europe might be to extend the limits of the right to pro- 
tection, they woiild never come to the point of according to strangers 
privileges that the territorial laws did not guarantee to nationals. z, 

It was intended thereafter to submit the dispute to the Russian 
Cabinet for arbitration. Count Nesselrode, however, adhered firmly 
to the view expressed by Prince Schwartzenberg and declared that 

’) Moore, Arbitrations, pp. 3238 et seq. 
2, Calvo, vol. 111, p. 144 
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to accept the role of arbiter would mean to admit clouhts as to the 
validity of this principle, an act for which he could in no way take 
the responsibility. I) 

These statements hacl thclir reptrciissiotis. Sir Flenry Strong refcr- 
red to them in the matter of the claim of II(os(i Gclbfluidc u. Snlotrtlor. 
Znter nlia he said: 

( 1  r\ citizen or srtbject of onc natioii, i n  tlic: piirsiiit of  c.oinmcrcia1 
enterprise, carries on trade within tlie territory atid under the 
protection of the sovereignty of a iiatioii other t11a11 his OWII, 

is to be considered as liaviiig cast i i i  his lot with t lw sril)jcxcts 
or citizens of the State in which It(* resides a r i d  carrics on 
business. Whilst on the one h a d  he enjoys the protection of 
that State, so far as thc police regulations and other advantages 
are concerned, on the other 11;iritl I I P  I)ocorncs Iidh to tltc 
political vicissitudes of the coutitry i i i  which lie thus lias a 
commercial domicile in  the same manner as the sultjccts or 
citizens of that State are liable to tlic same. TIlc Statc to which 
hc owcs iiational allrgiaiicc I i i t ~  110 riglit to c.lniin for I i im :IS 

against the nation in which hc is resident any othcr or t l i f f c w x t  
treatment. . . . that which the latter coriiitiy rricltcs oiit to its 
own subjects or citizens.” 2, 

A num1)er of Secretaries of Statc of tlie Uiiitctl Stntcs of Amcricn 
adhcrcd gross0 modo to this conccptioii, too. ’!) ‘J’h(1 niost t i o t c w o i  thy 
expression of it was given hy Rtr. Wt+st(br, Stcrct:iry of Stntc. i i i  tlic 
case of the claims of Spain against tlw Uiiitctl States followiiig the 
disorders in New Orleans in 1851, cliiritig whicli tlarnagc~s wcrc iii- 

flictetl to the 1)otly and property ot soiiic Sp:titii>rtls. hlr. Wel)ster 
refuted the Spanish claim, argiiing t h t  aliens wishing to cstahlisli 
themselves in the country have to srt1)init tlicwwc~lvc~s i]J.W fticfo to 
its laws and tril)iinals and tliv F‘ctlt~ral (~ovtmimont cot tit1 not I)(> held 
responsible for a mutiny. Ilc, Iiow(:v(lr, ;iw;utlccl conipcrisatioii to 
the Spanish consul, who had also suffered tlamagcs, coilsidc~ririg that, 
by reason of h i s  official charatttv, l i v  was ~)articularly ~)lac.cd iiritlrr 

tlic protection of tlic Uiiitetl Stntts. 7’11~ Spanish govc*rtiiriciit scciiis 
to have becn fully satisfied with this sc~ttltmcnt. ’) 
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An essentially identical opinion was also held by another Secretary 
of State, although under quite different circumstances. 

On February 26, 1923, the government of the United States paid 
the Norwegian government the amount of the award rendered on 
October 13, 1922, by the Tribunal of Arbitration, which was estab- 
lished for the purpose of adjusting by arbitration certain claims of 
Norwegian subjects against tlie United States arising out of requisit- 
ions by the United States Shipping Board Emergency Fleet Cor- 
poration. Although the United States government complied with the 
demands, it felt obliged to make certain reservations and to dissent 
from the reasons contained in the opinion of the majority of the 
Tribunal. In a significant passage which is of special interest to us, 
Secretary Hughes said: 

“No such duty to discriminate in favour of neutral aliens is 
believed to be imposed upon a State by international law. . . . 
It is the view of this Government that private property having 
its situs within the territory of a State (and the property here 
concerned is wholly that of private individual claimants on 
whose behalf the Kingdom of Norway is merely tlie inter- 
national representative), . . . . is from the standpoint of inter- 
national law subject to the belligerent needs of the territorial 
sovereign quite regardless of the nationality of the owners, 
provided that in the case of its requisition just compensation 
be made. Due process of law applied uniformly, and without 
discrimination to nationals and aliens alike and offering to all 
just terms of reparation of reimbiirsement suffices to meet the 
rcqiiirements of international law.. . .” 1) 

All the cases so far quoted are all evidence in support of the 
contention that this is ‘a generally recognized rule of international 
law that a foreigner within a State is subject to its public law, and 
has no greater rights than the nationals of that country.” 2) 

E 7 .  Znternationul Legislation 
Besides the judicial expressions of the equality doctrine, the 

attempts of international legislation have also to be examined to see 
in how far they give support to it. Indeed, as will be shown, the 

’) A. J., vol. 17 (1923), pp. 287-290 
2) Cadenhead Case, Am. Br. Claims Arb., 1914, A. J. vol. 8 (1914), pp. 

663-665. 
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eqiiality doctrine has been advocated at international conferences 
and expressed in the ensuing multilateral converltioiis and also in 
the different proposals for the codification of the law of aliens. 

Since we have started developirig the theory by referring mainly 
to the opinion and writings of a South American aiithority, we may 
as well observe here the same order, because Soiith America was 
and remains the centre of the propaganda which maintniiis that the 
alien can have no different nor greater rights tlian tlit national. 

The topic of pecuniary claims has ;llways provd to be the most 
controversial point regarding the trcaatmcnt of nlicns. I t  is ncccssary, 
however, before we start witti its exposition, to :tpprt:ciate t1i:tt by 
the term “rcclnmaciones pccui~iari;is” t Iiv 1,:itiil Amoric;iit coiintrics 
do not mean claims for money damages iii the Anglo-Amcricari sense 
of the word, but claims arising out of unpaid boncls arid otlicr State 
contracts. Tort claims are excliiclcd from the classification. I )  Various 
forms of protecting the States against possilde foreign intervention 
with the view of collecting debts have been clevised and we shall 
devote our attention to them on a fnrther occasion. 

The provisioil for iiationnl ti*(~;\fiilcwt w:is rc’C‘oiiiitic’lltI(’d to thc. 
governments for adoption by the first Conference of American States, 
held at Washington in 1889. The Unitcd States aiicl with litr other 
countries, however, declined to a p p r o w  tltis rccoinincnc1:ttioii or to 
act iipon it. 2, 

The second Conference of 1901 also dealing with tl i t  rights of 
aliens, reaffirmed anew equality of “all civil rights” arid tlcnied 
responsibility with respect to alicns c*xcc.pt when there i s  denial 
of justice. 

After the countries, represented at thc Vtli hi-Amcrican Con- 
ference, held in Santiago in 1923, had agreed in principle to support 
actively and stimulate all attempts for codification within the frame- 
work of the Union, the Secretary of State of the United States, 
Mr. Hughes, proposed to the Pan-American Union to invite the 
American Institute of International I,aw 3, to stiicly thc questions 
which were deemed to be fit for cotlific. ,I t ‘  1011. 

The American Institute submitted in 1927 a I’rojcct 1) rlcaling 

’) 
2) 
3) 
4) 

Horcliard, A. J., vol. 33 (1939), pp. 272-273 
Ikmliarcl, loc. cit., p. 275 
Urrntia, R.G.D.I.l’., vol. 35 (1928), pp. 135-136 
A. J., spec. suppl., vol. 20 (1926), pp. 328-329 
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with the treatment of aliens to the International Commission of 
Jiirists, in session at Rio de Janeiro. 

In this Project, the responsibility of States was denied grosso modo 
for damages suffered by aliens for any reason whatsoever. ’) This 
naturally is an acceptance of the equality doctrine in its extreme form. 

The Tnternational Commission of Jurists itself submitted, after 
deliberation, a Project about the status of Aliens to the VIth Inter- 
national Conference of American States, held in Havana in 1928. 
The Commission proposed in article 2 of the Project the following 
rules to the Conference: 

“The Nationals of one State who may be found in the territory 
of other States shall enjoy therein all the individual guarantees 
and all the civil rights which States grant to their own nationals, 
with clue regard to the prescriptions of their political con- 
stitutions and the laws of the State.” 2) 

The IIavana Conference finally showed itself also in favour of 
the doctrine of “national treatment”, as it was proposed to it, but 
the final formulation was somewhat watered clown by amendments 
and is, as it stands, not half as explicit and uncompromising as Before. 
This might be interpreted as meaning that not all American States 
indiscriminately belong to its firm supporters. 

The Convention, elaborated by the Conference, provides that 
“aliens are subject, like nationals, to local jurisdiction and laws, 
due consideration being given to the limitations in conventions and 
treaties.” 3, Article 5 estaldishes that the signatories arc ohliged to 
rcw)giiizc iii aliens :ill the iiiclividoal gunrantics wliicli t h y  ndmit 
in favour of nationals and the enjoyment of all essential civil rights, 
wititorit prejucIice, so far as it cowcrns nliins, to the 1cgn1 provisions 
on the exercise of such rights and guaranties. 4, 

The VII th Conference, held at Montevideo in 1933, adopted, under 
reservation of the United States and other countries, a treaty on the 
rights and duties of States which provides in article 9 that “the 
jurisdiction of the States within their territorial limits applies to all 
inhabitants, nationals and aliens are subject to the same protection 

‘1 A. J., spec. sup l., vol. 23 (1929), p. 232 
2, A. J., s ec su $., vol. 23 (1929), p. 233 

L. of pff, Tr. ger. vol. 132, p. 302 
4, Borchard, loc. cit., p. 275 
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of the law and the national authorities, and aliens cannot claim rights 
different or more extensive than those claimed by nationals.” ’) 

A review of the results of the Pan-American Conference, as out- 
lined, shows that the equality doctrine can claim tremendous support 
in the two Americas. It must also he said, however, that the practical 
effects of the enumerated decisions and proposals have remained 
rather small. 

The second international event which is of interest to us with 
rcgard to the problem undor discussion was tlic Paris Coiifcrenee 
for the Treatment of Aliens in 1929. The position seeins to have 
been the following: 

Tn tlie attempt to fulfil the stipiilations of Article 23 P a r a p p h  c.) 
of the Covenant of the L,eagiic of N:ltions, the Collncil invited the 
Economic Committee to study the yestion and to lxepare a draft 
Convention which should institute common giiarantces regnrcling 
the treatment of aliens. 

The thoughts and ideas which were considered to be the correct 
principles and guiding elements for the preparation of the material 
to I)c submitted to a conference arc quite significant. 

The best and most effective guarantees the States, whose legis- 
lation is based on the principle of free activity of their nationals and 
free disposition of their property, may give the alien, werc consitlered 
to be the national treatment, that is to say complctc nssiniilation of 
tlie rights accorded to tlic aiicri with t l ic  rights t l tc  n:itiods enjoy 
according to their legislation. z ,  

Consequently, the framers of tlic draft convention have observed 
tlw c y i d i t y  or trantrnc:nt as t l i v  I);isic* riik-, tyvoi : t l ly  c.clriality of 
treatment between foreigiiers and nationais in  all matters of inter- 
iiatioiial trade, with a fcw exlmwly inontioiictl clxccptions. It also 
was intended to secure inost-favoiired-natioii treatment where this 
is more favourable than national treatment. 13ut the text seems to he 
somewhat ambiguous in contenting itself wid: tlw statcinent that 
the former implies the latter: Articlr 17 said: 

‘Les dispositions du titre I ci-dessus, rpi  pr6voit express6ment 
l’octroi du traitement national aim Ilessortissants dcs IIautes 

I) 
2) 

Borchard, loc. cit., pp. 275-276 
Doc. C .  36. M. 21. 1929. 11, p. 7 

PDF compression, OCR, web-optimization with CVISION's PdfCompressor

http://www.cvisiontech.com/pdf_compressor_31.html


- 72 - 

Parties Contractantes impliquent l’octroi inconditionnel du 
traitement de la nation la plus favorishe.” ’) 

During the actual Conference various and different opinions were 
expressed about the ambiguity of the content of this article. The 
Hungarian Delegate, for example, seemed to be very unsatisfactorily 
impressed by the combination of national treatment with the most- 
favoured-nation treatment. 2, It was therefore thoiight necessary 
to submit this article to a sub-committee for detailed study and 
report. This sub-committee, however, found the only way to appease 
the obvious differences of opinion was to propose that this article 
be abolished. The Conference followed its advice. 4) 

This, however, in any case does not mean that the Conference 
had in mind to abandon the equality doctrine. It only found it 
difficult to conciliate the difference of opinion among the delegations 
when it was expressed in a statement of principle such as Article 17. 
The expression of the principle remained in quite an unconcealed 
manner in a number of other articles. 6 )  

At the Codification Conference of The E-Iagne (1930) which 
touched on our question when dealing with the “Responsibility of 
States for Damage done in their Territories to the Persons and 
Property of Foreigners”, the situation was similar at the beginning, 
but changed during the session. 

This was first of all due to the fact that the Rapporteur was a 
South American, Mr. Guerrerro, who naturally strongly defended 
the equality doctrine in his report to the Subcommittee. He said 
therein about the treatment of aliens: 

“IIcre also the will of the community of pcoples is clearly 
defined. It accepts the above-mentioned rights as 1)eing tlie 
minimum which a State should accord to forcigncrs in its 
territory, but it does not thereby recognize the riglit to claim 
for the foreigner more favourable treatment than is accorded 
to nationals. The maximum that may be claimed for a foreigner 
is civil equality with nationals. This does not mean that a State 
is obliged to accord such treatment to foreigners unless that 
obligation has been embodied in a treaty. We thereby infer 

’) Conference, p. 377 
2)  dto. p. 456 
8 )  dto. p. 389 
4) dto. p. 390 
5, see e.g. arts. 2, 3, 4, 6, 7, 9, 10, 11 
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that a State goes beyond tlie dictates of its cltity when it offers 
foreigners a treatment similar to that accorded to nationals. 
In any case, a State owes nothing more than that to foreigners, 
and any pretension to the contrary woriltf lie iriatlniissiblc antl 
unjust both morally and juriclically.” ’) 

Most of the governments to whom tlie report was suliniitted for 
study and observation did not conirnit tlicmsclvcs in  t h i r  aiiswcrs 
about their attitude towards the theory of national treatnient. This 
is quite understanclable tiecause tl ic Commission of Experts wanted 
to know first of a11 whether they consitlcrctl the particular prol)lcrns 
of international law ripe for codification. Only the Governments 
of Chile, San Salvador (thc State of origin of Mr. Gnerrerro) and 
Roumania more or less openly declared themselvcs to be iri complete 
agreement with the conclusions of the Gumrerro Ikport. 

On a later date, the governments of the Statcs which wcrc to take 
part in  the Codification Confercncc were asked to express their 
views on each point of the Basr~s o f  Disciission which wtrr tlcstiiied 
to scrvc as foundations for the work of t l i c  Confcrcncc~. 

There was only one State left, Chile, whicli deemccl it fit to stress 
once more the point that no system other than eqiiality of treatment 
could be accepted. With regard to the answers of the other States, 
this problem seems to have become somehow lost in  the complexity 
of the problem of State responsit)ility. 

I11 a declaration the Chilean Government, however, su1)mittccl tho 
following general observation to tlic I’rcparatory Committee: 

“It is inadmissihle antl impossi1,lc to re;ich coricliisions which 
wonld grant more favouralks trciitmcnt to forcigiicrs thari to 
nationals. When the* iiistitntioiis o f  tlic Stntc pI:ic*c forcigiirrs 
o i l  the same footiirg as n:itioiials iii rcspcct of iiitIivit1ti;ll 

guarantees, the acquisition arid enjoyment of civil rights, and 
tlie right to bring judicial actions before tho courts of tlie 
country - as is the case in Chile - actions for damages which 
foreigners may desire to bring against the State, its officials 
or private individuals should he brought 1)efore tlic competent 
national authority and claims through the diplomatic channel 
are only allowable in the case of a denial of justice.” 2 ,  

’) 
2) 

L. of N., Doc C, 190.M.70.1927. V., p. 94 
Bases, vol. 111, p. 11 
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No explicit action was taken by the Conference itself at The Hague 
which might be considered as direct support of the equality doctrine. 
It really was not quite its task to clo anything in this direction, but, 
as we shall see, it expressed varioiis opinions touching our question 
without quite realizing where it stood. 

As a last incident of the Conference, a statement made by the 
Chinese delegate, Dr. C. C. Wu, will be mentioned, which has be- 
come famous for its plausible argument, He said: *) 

“Je voudrais proposer nn seul principe bien cl6fini, celui du 
traitement accord6 par m e  nation A ses propres n a t’ ronaux. 
Je ne crois pas, du point de vue de la logique, ni du point de 
vue de la justice, un pays puisse Blever des objections contre 
I’adoption de ce principe. Lorsqu’un particulier se rend dans 
un pays ktranger, c’est avec une parfaite connaissance des 
conditions qui y rdgnent, qu’elles soient meilleurs ou moins 
bonnes que dans son propre pays, I1 les connait d’avance, aussi 
liien qu’il connait 1c c h a t  du pays et sa situation an point 
de vue du paludisme, par example. Si le but de son voyage 
cst de gagner de l’argent, il se renseigne sur les conditions 
kconomiques; si son but est de satisfaire sa curiosite, il se 
documente sur les charactbristiques du pays au point de vue 
pit toresque.” 
“De m$me, il sait quelle est la situation en ce qui concerne 
le maintien de la paix et de l’ordre et I’administration de la 
justice. I1 se rend dans ce pays les yeux ouverts et, d’ailleurs, 
sans y &re invit6, car je ne crois pas qu’un pays invite morale- 
intiit oii Ibgilcnicnt, tlcs 4tr;uigcrs A p(!nBtrcr stir so11 tvrritoire; 
les &rangers s’y rendent cle leiir proprq gr6. Ponrcpoi le gouver- 
nement de ce pays se verrait-il donc imputer B letir kgird une 
resl~onsabilitk plus ktenclue (pie celle qui lui incornbe h I’bgard 
tie ses propres nationaux?” 

Seventeen countries, mainly lesser States, supported this argtiment. 
Twenty-one countries, including all the Great Powers, opposed it 
as contrary to international law 2, and on that issue the projected 
draft convention fell to pieces. 3, 

I) Cod. Conf., Actes, vol. 4, p. 187 
2) Ioc. cit., p. 188 
3) Borcfiard, A S . ,  Proceedings, 1939, p. 55 
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Jitdging from all the evidence collected here to snpport the 
equality tloctrine, cvitlenct. wIiic.Ii coultl c w i l y  lw cxtc>~~tlctl, thc 
theory enjoys a widespread snpport. Tlic rc:sistnnc.c :igiillst ally 

othcr system seems not so milch to he t111c to a iioii-rcrogliitioli of 
international law in these fields than to a legitirl1nte fear by small 
nations of an exaggerated use by Creat Powers of the right to 
diplomatic protection. By niaintaitrilig strictly that tlic national 
treatment is the maximum of good trch:ltnwnt any :tlic*n can ask for, 
they want to protect thcmsclves against cncronchments ~ipon their 
sovereignty by powtrftil nations wliicli possess t l i c  mwns to 1)ring 
prcssiirc to bear i ipon  them. Tt is tIi(1 iiitilntcral :\ctioii of on(’ Stat(. 
which seems to frighten the South American States most, the demand 
of one State of extensive rights for its snhjects, residing within their 
territories which woiilcl entail intcrrial complications of a grave 
nature. 

For the same reason, governments often insist on a clause of 
cornplete reciprocity in treaties ; ind conventions of fricntlship and 
esta1)lishment as an aclclitionnl giiarantc.c to the clniisc~ of national 
treatment. A typical example of this is Article 9 of thc Treaty 
between Austria and Turkey of 1924 I) wliich statcss tliat: 

“Nationals of each Contracting Party shall enjoy in thc tcrritory 
of the other Party die same treatment as nationals of the 
conntry, as regards legal and jntlicial protection of tlicir person 
and property.” 

The c1:uise of rt1cil)rocity m:iy iiiterww~ i i i  a 1wiitiv(i or in  a 
limiting manner, i.e. it eitlicr ohligvs the State.; to :icrortl to aliens 
a ccrtain favourable treatincnt, or, on t lw othcr hand. it allows them 
to Inidrrtake rccipromlly restrivtivc pri\(*tic(xs. A t  x i y  r:ltcx, i t  givcs 
the governments a guarantcc that nothing will 1iappc11 which is 
beyond their control and against which they (lo not li:ivct, l w  law, 
the appropriate coun tcr-measn rcs. 

’) L. of N. Tr. Ser., vol. XXXI, p. 166; scr Convrntion resp. Residence, 
and Business and Jurjsdjction hctween the nritisli Empire, Italy, JR an, Greecr, 
Roiimania, Jougoslavia and Turkey, Lnusnnnr 1923, art. 1 : “ Appkation sib- 
iect to corndete reciprocitv. ..” I,. of N.. Tr. Sm., vol. XXXI, p. 304; tlto. Tiir- 
kcy-l’oIanct, 1923, 6p cit.: vol. XLIV, p. 345; dto. 1tnly-Jotig;)slnvin 1924, op. 
cit., vol. LXXXII, p. 443 
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c. Correlating Attempts to nestrict Diplomatic Protection 

In the light of these considerations it becomes apparent that 
national treatment is in the eyes of those States which support it, 
like the South American States, the last and ultimate concessioii 
they are prepared to make in the matter of treatment of aliens; 
even that concession from their viewpoint is a dangerous one. 
Not content only to admit national treatment, they go further anct 
try to exclude all possible ways of interference by other States which 
might have an adverse effect on the upholding of the cqiiality 
doctrine itself. 

Thus various efforts seem to indicate a widespread American 
desire for a policy which would either greatly narrow or altogether 
abolish the institution of diplomatie protection. 

The Argentine publicist Carlos Calvo is generally credited with 
being the originator of the idea of overturning the system of guaran- 
tees furnished by the institution of diplomatic protection, by pro- 
posing that a government’s liability can be not greater towards aliens 
than that which it has towards its own subjects. It seems, however, 
that Calvo himself never intended to go so far as to maintain that 
equality with nationals under the laws was itself a bar to international 
inquiry. ’) 

The governments of a number of South American and Central 
American States and with them some publicists construed a COII- 

ception which became known to the world as “Calvo Clause”. This 
clause was freqiiently inserted in contracts with thc nationals of 
a foreign State whereby the foreign national agreed that any claim 
or dispute arising under the contract shall be disposed of by the 
local tribunals and shall not be the subject of an “international 
reclamation”, thereby purporting to renounce any claim upon his 
home State for its diplomatic protection, 2) 

International tribunals have consistently held the Calvo Clause 
to be invalid to bar claims upon a denial of justice or violation of 

1)  For an exposition of tlie attcmps to restrict diplomatic protecetion see 

2 )  Oppcnheim, vol. I, p. 312; Lipstein, B.Y., vol. 22 (1945), p. 145, Freeman, 
Freeman, A.  J., vol. 40 (1946), pp. 121-147 

op. cit., pp. 489-490 
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international law, 1) consequently, it can safely be said that the 
Calvo Clause is ineffective from an international point of view. 

In spite of that, it must be rcmembered that it is difficult to 
condemn a legal theory as being ineffective, which claims some 
support and which derives sonic justification from international 
experience? although that aspect was grossly exaggerated. We feel 
that the Mexican Claims Commission expressed a very rcasonable 
Rnd sound thought when it held that 

“The present stage of intcrnational law imposes up(n1 every 
international tribunal tlie soltwin duty of seckiiig for a proper 
and an adequate balance hetween the sovereign rights of 
national jurisdiction, OJI the one hand, anct the sovereign right 
of national protection of citizens on the other. No international 
tribunal should or may evade the task of finding such limit- 
ations of both rights as will render them compatible within 
the general rules and principles of international law.” 2 ,  

We therefore agree with the conc1usions Freeman has arrived at: 
“If a Calvo Clause in a given contract is susceptible of being 
interpreted as a promise to the local courts for the solution 
of differences which might arise between the parties in con- 
nection with the contract, and not as excluding international 
action in the event of a clcnial of justice, there is clearly no 
rule of the law of nations which deprives it of its validity. 
On the other hand, if the clause is so framed as to involve a 
complete waiver of the right of diplomatic protection, it milst 
to that extent 1)e h c l t l  void al) iiiitio.” :{) 

‘The Cnlvo Clause in neitlier n p l i c ~ l t l  Ity nll otitstnntliiig intcrnational 
authorities and 1) tlie sountlrst a m c t n ~  intern:ition:il awards nor is it nnivrrsaliy 
rejected. Tlic caLo C1:irisc in  :i spcvifit: c o n t r w t  is noittlrr i i  ctittrst: wliirti Initst 
be snst:iinecl to its frill length nor van i t  I ) (>  tliscrt!tioti:irily sty):1mtc%tI front  t11p 
rest of the contract as if i t  wcrc ‘ it11 :ict:itlvntol postscript. TIN; Itrol)Ic-lti is not 
solved by sayin yes or no; t !ISt I(: ;itftrnxittvc ’ ‘ ’ :tnswt*r cxlwsitrg i h ( 1  riglrts of 
foreigners to unheniable dangers, thr ncgntivc iinswrr I~nving t o  the n;itions 
involved no alternative except that of cwlrtsion of forc.igttc*rs froin I ittsinrss.” 
North American Dredgin Co. Cnse, 01’. of ( ~ I I I I I I .  1<)2fi, ). 26; A.  j. vol. 20 
(1928), p. 801; scc also Tfte United Statcs of America on IwlialT of International 
Fislieries Compnny v. The United Mexican States, S p e d  Cliiinis Comn~., J U I Y  

North American Dredgin Co. Cnse, loc. cit., 1)). 801, 802; I~&r, (17 cit., 
pp. 1911-200 sulmittcd that “%e qiicstioti of thc vnlidity of t 1 r ~  Cl:irtsc Shoitld 
not I)e itnswercltl categorically for :ill c:iscs,” it is this :I politiail solt~tion wltich 
affords some jnstification. 

’) 

1931, A.D., 1931-1932, CRSC 142. 
2 )  

3) Freeman, loc. cit., p. 1f)o 
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The Calvo Clause, which interpreted in this manner seems to US 

to be tlie only possible way to interpret it at all, is a perfectly correct 
expression of a nile of general international law, namely the rule 
of exhaustion of local remedies. 1) It can therefore under no circum- 
stances he given the tendencial meaning that it abolishes the right 
of a State to protect its citizens abroad. 

That tlie abolition of diplomatic protection is still an aim of certain 
South American lawyers was reveded at the IIIrd Conference of 
the Inter-American I3ar Association, held in Mexico City in 1944. 
A sub-committee of the Committee of Post War Problems proposed 
a draft resoliition to the Conference which contained startling ideas. 

The resolution urged, first, that diplomatic protectioii of citizens 
abroad be abolished in favour of an international protection of the 
rights of man. Diplomatic protection was in the sub-committee’s 
view reridered absolutely unncccssary, because tlie nations of the 
American continent have attained a similar reasonable standard of 
justice throrigli “tlie similarity of their republican institutions, thcir 
unsliaken will for peace, their profound sentiment of Iiurnanity and 
toleraricv, nitd their ahsoliitc adherence to the principles of intcr- 
national law, of equal sovereignty of States and of individual liberty 
without religious or racial prejiidices.” 2, This was said to derive from 
“tlie iiitiversally accepted pririciplc, without a single discrepancy, that 
as between States fulfilling such conditions equality of rights with 
nationals is the utmost to which an alien can aspire.” 

Finally the resolution recommended that efforts be made to secure 
acceptance by tlie American States of two conventions, sanctioning 
tl te iiitt:gr:il validity of thc Ctilvo Clatise and tltc irrespoiisildity of 
the States for damages to aliens arising out of civil war. :I) 

This striking and violent revival of the idea that States are respons- 
ible only to tlreniselves, had two predecessors, the one in the ideas 
expressed by Dr. Chruchaga Ossa of Chile during the VIlItli Inter- 
natioiial Conference of American States at Lima in 1938. IIe inter- 
vened so far as to demand the unrestricted recognition of tlie Calvo 
Clause (in the widest sense) and maintain that the conception of 
denial of justice had been abolished for tlie American countries 
by Article 9 of the Coiiventioii on the Iliglits and Duties of States, 

’) 
2) 
3) 

Frremari, loc. cit., p. 121 
Frpeman, loc. cit., p. 121 
Frccrnnn, loc. cit., p. 121 
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adopted by the VIIth Conference at Montwideo. I )  Thus if nationals 
cannot invoke that claim there is no itsr inaintaining an institution 
such as diplomatic protection. 

The other and second forerunner i s  a statement by hlr. Cardenas, 
then President of hlexico, in an acltlress to the Congreso Intornacionnl 
Por Eiz in 1938. Cardenas was stilled by tlie exchnngc o f  notes 
between the United States ;iricl Mexico rchtivc to the c*xproprintioii 
of American-owned agrarian property. IIe protested stroiigly agaiiist 
the “exterritoriality of iiatioiiality” a i d  ltcltl a concrptioit which 
woiilcl divcst nationality of any I(’giil ~ ~ o I ~ s ~ ~ ~ ~ I ~ ~ I I ~ ~ ~ s ,  cxccpt witliiit 
the nntioiial territory itself. 2, Al)olitioit of tliploiiwtic protwtioii 
woultl thcrcwith IE achieved atid t l i c  wlrolt ,  law of i ry)oiisil)ility 
repealed. 

Tliese are in brief the theories antl attempts favoitrittg :I rcprcssion 
if not a1)olition of the institution of (liplomatic protwtion ;I\ a 
measure strengthening tlie quality cloctriitr hy eviiioirtg thv oiily 
means a State has to interfere with it. 

This is considered to be enoiigli evic1t:Iicc. as tlw l);i\is, tlw coi)tcnt 
antl t l t t  applicatioti of the tlocti i i w  ol “ i i : i t i o t t ; i l  tr(>:itiiwtit”. Ail 
evaluation of the theory as sricli in Iic light of positivc Iitw will l ) ~ ,  
undertaken on a later occasion. A 1r.w gencwl remarks, Iiowc*vrv-, 
seem to he indicated at prestwt. 

In co~~cIusion, on the basis of tlie tvitlence collcctccl, tlrc c(piality 
doctrine appears to correspond with tlie law’s orientntiott wliicli 
supposedly tends towards ultimate assimilation of the alien to the 
national. :!) Here, however, IW have to inake seine rcscvwitioris: 

First, t l i c  eqiiality tloctriitc: his itot yc11 I ) c ~ w  siil)j(*c*l(xtI to ; I  c*riticiii 
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analysis by such an authority as for example the Permanent Court 
of International Justice. Any conclusions as to its validity are there- 
fore dangerous, Furthermore we have not so far taken into con- 
sideration that there are very sound counter-arguments, and above 
all, another theory which aims at different results. 

The reasons why the equality doctrine is supported have been 
discussed at length. They can be summarized by describing them 
as the elements of conservatism, characteristic of the traditional 
doctrine of international law, which only in theory preaches the 
supremacy of the said law and in practice feels so often compelled 
to compromise with totalitarian demands of the State. Thus the 
equality doctrine fits perfectly into the widespread conception ok 
the almost absolute sovereignty of the State. What the States, ad- 
vocating the equality doctrine, want to achieve with it, is, in reality, 
a restriction of the sphere of validity of the law of nations by defining 
the sphere of jurisdiction which they possess themselves according 
to the same law of nations. In other words, they derive a riglit from 
international law to restrict that law as they wish. Whatever political 
jiistification might be constriled i n  favour of it, legally siicli a pro- 
cedure is hardly compatible with the general principles underlying 
a normative science, 

The second reservation concerns the so-called trend towards 
assimilation. It has been repeatedly described as the ultimate aim 
and, moreover, as being in concord with the law’s orientation. Such 
a statement cannot be subscribed to off-hand without knowing what 
assimilation really and truly means. 

It is I)clicvcd that assirnilatioii, in  the way it is iintlerstootl by 
the majority of its supporters, means nothing else than giving the 
alien the doubtful privilege of being treated like a national and 
depriving him therewith of the protection of international law. 
Neither national nor alien would profit from that. The latter un- 
c1oul)teclly would lose. Furthermore the trend towards assimilation 
conflicts with the infinitely more important and forhinately also 
more pronounced trend in the modern law of nations, namely the 
n o l h  task of protecting the individual as such. 
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VII. THE MINIMUM STANDARD 

1. The Theory 

With the second theory, which is in opposition to the equality 
doctrine, we enter an altogether different realm. Thus far it always 
has been municipal law which in the end was the criterion for any 
conclusion. The equality doctrine therefore can he summed up as a 
mode of reconciling international law with the demands of the 
State, whereby it looks as if its supporters adhere to tlie opinion 
that municipal law takes precedence over international law. I )  In 
this theory, which i s  to be exposed below, it is international law and 
international law alone which i s  the dctermining factor of the status 
of the alien. 

It appears in the doctrinal writings tinder diffcrent, though related 
names: theory of the standard of civilized justice, z, or minimum 
standard of international law 3, or civilization. 4, 

To be able to explain this theory rcquires that wc re-examine 
briefly the whole structure of the international law of ‘1 1’ lens. 

The doctrine of equality asserts that oiily if a State denies ccitiality 
of treatment to the alien may international responsibility be invoked. 
This contention carried to its logical conclusion would mean that 
the source of international responsibility would lie in  muiiicipal law. 
But this can hardly be true, because it contradicts the rnlc, often 
maintained on previous occasions, that a State’s obligatioiis arc solely 
determined by international law. Whether or not the supporters of 
the equality doctrine are aware of this discrepancy is of  minor 
iinportilnce. llcgf~rtletl iri tlic: light o l  inttwiationai lnw, Iiowwcr, 

1)  As :in cxaniple the views of tho 1ioiiiii;itiian C:ovcmiiitvit on I’oint I of 
the Oiicstionrraire of tlie Codification Contitiittee in:i I E  quolctl: I,. of N., Ihc. 
C. 75.M.69.1929. V., p. 18: “We cannot admit :t~solutely the principle.. . . 
which presupposes the existence of an intcrnationnl law on a higher Ihne than 
the constitution and intcrnnl law of the vwiotis S~:itcs. 

In principle a sovereign State tnny enact any mttasures it thinks nrccssary to 
ensure its independence; it is Iinderstood, Iiowcwr, that the nimstirrs adopted 
must I x  general and inrist apply to nil i i i l i : ~ l ~ i t ~ i n ~ s  of the tcrritory, incliitling 
nationals. Foreigners who have dccidcd, of their own free will to  take up 
residence in the territory of a State or enter into itntlcrtnkings on tlie h s i s  of 
qny existing law cannot claiiii trcatincnt which would be sprcid :ind privilcgctl, 
as coinpired with the treatment of nation;ils, siiiiply I)ec;ttise they itre foreigners.” 

2) 

8) 

4) 

Borchnrd, A. S. Proceedings. 1939, p. GO 
Oppenheim, vol. I, p. 283 
Giiggenheim, vol. I, p. 307 

PDF compression, OCR, web-optimization with CVISION's PdfCompressor

http://www.cvisiontech.com/pdf_compressor_31.html


- 82 - 

it confronts us with two questions, the answers to which will enable 
us to build up the theon, of the minimum standard: 

First of all we must try to prove the often repeated contention 
that the status of the alien is governed by international law. 

This can only be done by inductive reasoning. The aim of the 
doctrine of equality is in its essence solely to delimit the local 
maximum treatment of the alien; if it also delimited the international 
minimum, municipal law would replace international law as the test 
of international responsibility, Now it is true as a general rule that 
an alien must abide by the local law. But it is equally true that no 
State may violate by domestic legislation the rules of international 
law and, what is more, a State cannot escape its responsibility under 
international law by invoking the provisions of its municipal laws. 
Such well-established principles I )  support the view that a State is 
tied by international law to a certain behaviour as regards the alien, 
and it is therefore not municipal law which governs their sitiiatiori 
in the first place. 

Furthermore international tribunals seek their criteria of respons- 
ibility not merely in municipal law, but to a much greater extent 
in the approved practice of States in their diplomatic jiitcreourse 
and from the decisions of other international tribunals. International 
law, in this respect, is largely composed of the uniform practice of 
civilized States. Long before article 38 of the Statue of the Per- 
manent Court of International Justice made the “general principles 
of law recognized by civilized States” a source of common inter- 
national law, international practice and arbitration tribunals liad 
relied on such general principles, 2, among which is tlie r111c that 
the treatment of the alien is a matter of international law. :I) This 
body of rules can be disregarded by the State only at the peril of 
international responsibility, 

The responsibility of a State, however, is only involved if it has 
violated its international obligations. It is an establishcd fact that 
the State of origin of the alien can successfully challenge legislative 
meastires of the State of residence and force it to observe certain 
niles. Therefore it cannot be doubted anymore that there is a duty 
imposed by international law on the State of residence to assure 

’) Cod. Conf., Bases, 1oc. cit., Point I, pp. 16-17 
2) Borchard, loc. cit., pp. 53-54 
s) Anzilotti, R.G.D.I.P., vol. 13 (1900), p. 0 
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the alien in its territory a certain juridical situation, ’) regnrcllcss 
of the conceptions of its miinicipal law about tlie treatment, rights 
and duties of the indivirlual. 

7’hc wciglit of this cvitlcncc j1istific.s in o i i r  opiriioii regnrtliiig it as 
proved that the status of thc: nlieii is govcwwd hy iii[(wi:itioii:il law. 

Moreover, this statement is supported by tlie aiithority of tlic I m t -  
known writers and tlie jririsprurlcwcc of ititerii:itioii:d trihiials. As 
the conclusive piece of evidence a passage will he qiiotctl iii addition 
which expresses. the matter iii a v c ~ y  clc:ir inaniirr: 

“IA condition dc I’Gtrarigor s(’ tlrtcwniiic\ OII tlroit t l c  gcnr, not1 

d’apr8s le droit interne applica1)lc aiix nationaiix, mais directe- 
ment, par application dii droit international. I1 s c  prnt donc 
que l’6tranger soit miciix trait4 clue le national, cln’il troitvc 
contre l’arbitraire d e s  jtigcs dcs garanties y e  l r  iiational 
ignore.. . . Dire que 1’6trangcr IIC saitrnit Ctrr: iniciix trnitk clrie 
Ie national, c’est line formulc incxarte, car Ic traitement t l i i  

ii;itional cst determind par lc h i t  iiitcnic, tantlis ( p i ( ’  I ( >  t rait t-  
ment de 1’6tranger est rleterminb par le c h i t  iiitcrriational, ct 
Ic contenii cles rbglcs tlu scwntl. qiioiqiw gh‘wlriiicnt phis 
restreint, peut sur ccrtains points, &re cxceptioiiiirllcincnt plus 
ktendu que le contenu des rBgles du premier.” 2, 

If it js the law of nations which oldigts tlic States to accord thc 
alien a certain treatment, then a second question arises as to whether 
this obligation consists in according cqiiality of treatment with the 
n:itionals. 

A negative, arid in ottr opiiiion coiiclrisivc: answor to this cluestion 
was given by M. Anzilotti: :{) In h i s  opinioii tlw priiiciplv of equality 
has not yet become a rille of positive iiiterii;ttioii:tl law, i.c., thcrc 
is 110 obligation for a State to treat the aliens likc the nationals. 
A discrimination of treatment Ixtwecn aliens and rlatiorials alone 
does not yet constitute a violation of international law. 

Evidence in support of this opinion can be obtained by logical 
deductions. 

’) 
2) 

Anzilotti, ioc. cit., p. 7 
Lapradelle-Politis, Arl>itm v s ,  vol. 11, tlocliiilnl notc to t l i r  Elim Case, p. 

278; For the snine opinion see nko Frclt:~nnn, I h i i i i l  of Justice, pp. 505-506, 
Basdevant, I%Ppertoire, vol. 8 p. 15. 

8 )  loc. cit., p. 19 
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If, as it is universally recognized, a State cannot invoke its 
municipal law to escape responsibility under international law, the 
latter cannot possible prescribe national treatment as the rule 
governing the status of the foreigner, because one excludes the other. 
The doctrine of equality validates the plea of non-discrimination, 
a situation clearly in opposition to the actual State-practice and, 
on the other hand, the plea of non-discrimination being ineffective, 
invalidates the doctrine of national treatment, because if municipal 
law cannot be invoked, national treatment is impossible. 

The same applies in the following case: 
The Paris Conference for the Treatment of Aliens of 1929 was 

divided on one issue which for reasons inherent in the matter was 
inacceptable to most governments. In the draft Convention’s 
Article 17 1) the Economic Committee combined unconditionally 
two principles which are as irreconcilable as the two mentioned 
above: namely the principle of national treatment and the most- 
favoured-nation treatment. Without repeating the essence of their 
debates ahoat this article, z ,  i t  is appnrent that if the national trcat- 
ment is accepted in principle, the most-favoured-nation clause is 
superfluous. The two aims of the clause have become obsolete: the 
first, to prevent discrimindtion among aliens of different origin, 
because there can be no discrimination, each alien can demand 
lawfully the same treatment, namely equality of treatment, and the 
second, to assure the aliens the best treatment the State of residence 
is prepared to concede to anyone, is ineffective, because it is curtailed 
from the start by the provision that the national treatment is the 
most any alien can ask for. 

Furthermore, and this is believed to be the strongest argument, 
international law cannot as a rule prescribe national treatment. 

National treatment as it is understood by its supporters, means 
assimilation of the status of the alien to that of the national. But 
can the status of the national Be a criterion for international law? 
In spite of the resemblance of the structure and the degree of civil- 
ization between the States nowadays, there is no uniformity as to 
the status of the individual in the different countries. The most 
obvious example of this is the difference in the attitude towards 
private property between the so-called capitalistic State on the one 

’) see altove p. 71 
2) Doc. C. 30. M. 21. 19211, N. p. 7 
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side and the communist States on the other. Furthermore it  is im- 
possible to grant national trcatttient reciprocally, becausr tliesc 
differences make it something else, cjrtitc apart from t l tc  f a d  that 
the now common most-favourcrl-natioli claiisc has the s a n ~  effect. 

Apart from the lack of uniformity in the structure of the modern 
States, it has to be considered that so far the law of nations had no 
power to regulate or improve the status of the national, 1)ccause 
this belongs almost exclusively to thc sphere of the State’s juris- 
diction. It cannot be conceived tlicwforc that ilitertIiltioIin1 law 
would abandon thc alien voliiiitarily to thc m c w y  of 11ic Stat(> 1)y 
putting him on the same footing as thc national. 

For these cogent reasons, we must agree with M. Anzilotti and 
come to the conclusion that internatiottal law does liot, when it 
regulates the status of the alien, providc for  the national trcatment. 
The doctrine of national treatment is in  contradiction to tlic aims, 
the content and the actual practice of the modern law of nations. 

As we concluded that the status of the alien is govcrrircl hy iiitcr- 
national law and that intcriiational law docs not provitlc for thc 
national treatment, the question arises as to what it does providc for 
in reality. 

It has to be notcd to begin with tlint t1w lrgal s t a t u s  of the ali tvi  
is regulated by general international law, therefore his sitiintioii is, 
to a certain extent, inclependcnt of that of the national. I )  L,ogically 
it is doubtlessly possible that the alien may enjoy a worst or a lxttcr 2, 

position than the national, without this necessarily amoiniting to 
a violation of international law. The coinparison ol the alien’s status 
with that of the national is conscyiiently nicwiingless for t lw ( I  priori 
establishment of the principle. 3, A comparison is only iiseful to 
determine in a concrete case the juridical situation of an alien, 
always 1)resiipiiosing, however, the rccogiiition and applimtion ot 
the fundatnental principle ”, whereby it has to lie noted that a State 
only then meets the requirements of international law i n  granting 
equality to nationals and aliens when the treatment of nationals 

I )  
2) 
3) M.  Kaufmann quoting M. hnziyotti, Chorzow Factory Casc, P.C.I.J., Series 

C ,  No. t I ,  voi. I, p. 168; ,,Laissons donc tlc cAt4 Ic rincipc d‘6gnlit4, qiii rn 
soinmr, ne tiit r i m .  Ce qii’ii y a c ~ c  wrtxiii ,  cs’rst qiir L Etats $r rrc.oiin;iisstwt 
obliges h ohserver certains principes qui l)ommt I c w r  onmipotence vis-h-vis rlrs 
Btrangcrs, ct ceh quel que soit Ic tr;iitcincnl qii’ils font B lcnrs propr(’s siijets.” 

Verdross, Recueil, vol. 37 (1931, HI), 17. 350 
Steinhach, Untersuchungen, p . 78-70, esp. note5 103 & 104 

4) Gidcl, II.D.1. (Lapradcllc), 1927, pp. 128-129 
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corresponds with the measures which international law requires for 
tlie aliens. 1) 

It is evident therefore, contrary to what the supporters of the 
equality doctrine maintain, that tlie final test lies in international 
law and not in municipal law. 

It is thus apparent that international law has established an inter- 
national minimum standard to which all civilized nations are required 
to conform under penalty of responsibility. 

The historical and legal considerations which led to this state of 
affairs, afford its justification. “Intcrnational law arose among States 
having a similar civilization tmed upon common ideas of right 
and justice, and if these be violated in the person of a foreigner, 
his State is not precluded from protesting merely because the natives 
received the same treatment. They as subjects of the territorial 
sovereignty whose acts are, so to speak, their own, have to submit, 
whereas the foreign State has a right to demand that its subjects 
should be treated in accordance with the standard of civilization 
on tlie faith of which he entered the country.” z, 

It may he true that, to take an example, the standard of civilization 
differs little in States of the western hemisphere and that in such 
a case, national treatment would be identical with the international 
standard. There is no guarantee, however, that this will remain so, 
A change in substantive national policy may violate common inter- 
national law; although few countries would concede that their sub- 
stantive law or administration falls below a civilized standard, s) 
a number of examples could he enumerated where this actually 
liappened, such as the case of the often mentioned 13oumanian 
Agrarian Heform, the agricultural expropriations in Mexico and, 
to mention an extreme, still vividly remembered case, some practices 
of Nazi-Germany such as compulsory sterilization and so forth. 

Furthermore, in the opinion of many authors, 4, a corrupt ad- 
ministration of justice is now more common than it was in the 19th 
century. Bad faith cannot be tested by national standards, especially 
if the judiciary does not enjoy the necessary frecrioln and in- 

’) Stcinhach, op. cit., p. 80 who cites copious authorities in his support. See 

2 )  Int. Law. Ass. Vienna Confcrcnce 1926. Report of the I’rotection of 

a) f l o r c h l  A. S. Proceedings, 1939, p. 58 
4) e.g. Uorchard, loc. cit., p. 59 

also Borchard, A. S. Proceedings, 1939, p. 80 

Private I’rct irrt Committee, p. 9 
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dependence from the executive of the State, as is increasingly the 
case in totalitarian States. So the intcritational staintlard is a necessity 
which moreover is furnished by the law. 

Through the fact that this standard has cvolvetl 011 the legal con- 
science of civilized nations and is more or less itleritical with what 
is considered a normal situation in an organic community, its precise 
limits are necessary ill-defined. 1) It appears to be iiscful therefore 
to interpret its fundamental idea i r i  the light of the “geiirral prin- 
ciples of law recognized by civilized nations.” Consequently, in case 
of doubt, the content of the fuiithnicntal idea must he drtcrinincd 
by the principles which the civilized natioiis recognize in gcneral 
in their municipal organization. 2 )  

The minimum standard is the expression of the common standard 
of conduct which civilized States have observed and still are willing 
to observe with regard to aliens, whereby it is of importance to note 
that for a given general principle to have weight as a source of law 
it is only necessary tliat the principle l>c found in general at flie basis 
of national legal systems and it is not required that universal 
recognition be given to i t  by all civilized States. 8) 

The theory of the minimum standartl finds great support in the 
writings of a number of international lawyers. I3orchartl already 
wrote in his classical work the following significant p:issagc: 4 )  

“In the absence of an international legislatirrc :trtd court of 
justice the standard of duty of the State towards aliens ant1 
its international respoi1sil)ility for violation of its o1)ligations 
may he considered the result of R gradual evolritioii iu practice, 
States having in their mutual iiitcrcoursc recogiiizctl certain 
duties incumbent upon them. In the absence of a central 
aiithority to enforce this standard of clnty upon the State of 
rcsidenec, international law has grniitccl thc honic State of 
the alien who has suffered by a dclinqtiencv the right to 
demand and enforce compensation for the injuries sustained.” 

Statements to the same effect could be quoted from the writings 

1)  Frceman, Denial of Justice, p. 522; Vrrclross, ltcenril, vol. 37, p. 3.53; Bor- 
chard, A. S. I’rocrcdings, 1939, p. 58 

2 )  Vcrdross, loc. cit., p. 353 
3) Frceinnn, op. cit., p. 522 
4) Diplomatic Protection of Citizcrrs Abroad, p. 177 
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of a great number of authors, who in principle advocate an inter- 
national standard in the matter of the treatment of aliens. I)  

But it is thought preferable to follow the same procedure as we 
did in the case of the equality doctrine and analyse national and 
international jurisdiction, diplomatic intercourse and the various 
other forms of State-practice for evidence in support of the theory. 

2. The Theory’s Application i n  International Practice 
a.  Jurisdiction 

When studying and analysing the jurisdiction of the last fifty years 
in matters touching our problem, one is compelled to make some 
general observations. 

Firstly, it is easily ascertained that the material which can be 
exploited in support of the theory of the minimum standard is 
relatively small, compared with that available for the eqiiality 
doctrine. This is clue, in the first place, to the fact that tlie cloctrine 
of the minimum standard was novelty 50 years ago for most States 
and has since only slowly gained ground in the international con- 
science. Furthermore, taking into consideration the fundamental 
difference in the conception of the two theories, the one favouring 
the preponderance of municipal law, the other definitely supporting 
the idea of international law as being the higher legal order, it is 
apparent that the use of the national jurisdiction as evidence for 
the theory under consideration demands some caution. In accordance 
with their function in a community of a State, national judges show 
a tendency to be rather in favour of the equality doctrine. This is 

1)  Borehard, Bibl. Visscriana, vol. 111, p. 11; A. J., vol. 20 (1926), pp. 738- 
747; A. S. I’rocetulng, 1939, p. 51-74; Opinion qn the floumcinian-1Iirrrgarian 
Dispute, La Rhforrne Agraire 8ouinnine, vol. I, p. 342-439; Oppcnhcini, vol. I, 
p. 316; Guggenheim, vol. I, . 268, p. 30{ Freeman, Denial of Justice, 

. 497-530; Verdross, Recueie vol. 37 (1931 III), pp. 353-354; Steinbach, 
ef;)tersucliungcn, passim; Gibson, Aliens and the Law, pp. 1-18; Eagleton, 
Responsibility, pp. 82-87; La radelle, Consultation concernant les affaires des 
ressortissants hongrois devant re TAM Roumano-Hongrois, La R6forme Agraire 
Roumaine, vol. I, pp. 14-15; Note doctrinale, op. cit., vol. I, pp. 259-260; Note 
doctrinale, Affaire Eliza, Recueil des Arbitra es Internationaux (Lapradelle- 
Politis), vol. 11, p. 278; Anzilotti, R.G.D.I.P., vd.  13 (1906), pp. 18-19; Scelle, 
R.G.D.I.P, vol. 34 (1927), pp. 464-465; Dunn, The Protection of Nationals, 
pp. 118-172; Feller, Mexican Claims Commission, passim; Basdevant, Rbper- 
toire, vo1. 8, pp. 15-17; Beckett, Grotius Society, vol. 17, (1932), pp. 175-194; 
Cavaglieri, Recneil, vol. 26 (1929 I) p. 456; Fenwick Intern. Law, 3rd ecl. p . 
277-279; Kaufmann, E., Recueil, vol. 54 (1935 IV) pp. 427-433; Kaekenbec[, 
Recueil, vol. 59 (1937 I), pp. 360 et seq. 

very understandable, first of all, becanse their duty is to safegriartl 
the State as it is and, secondly, in view of the fact that tlie minimum 
standard is still in the process of recognition. It is therefore up to 
international tribunals to do the pioneer-work and further this trend. 
National decisions which could be cliiotcd i n  our support are consc- 
quently rare. 

On the other hand, there are cpite a Iiumber of tlccisions of 
international tribunals, which i n  our opinion defend our case more 
than adequately. The lack of national decisions is therefore not S O  

much to be deplored, always remcmbcring that the law of nations 
is primarily supported by its own jiic1ici;d organs, whiclt seems to 
confirm its iinity and structiiral cotiformity. h i  onr case, thc tlrcisioiis 
which will be cited, emanate from international agencies of the 
highest order and of greatest authority. 

It is unfortunate, however, that the l’crmanent Court of Intcr- 
national Justice was never called npon to give its opinioii in this 
matter. The weight of s11c11 a decisioir woulcl haw casily coiiiiter- 
balanced any weakness of reasoning which perhaps remailis. One 
Judgment and an Advisory Opinion are often quoted in matters 
concerning the treatment of aliens. ’) 13ut it would bc iiicorroct i t  
we quoted the sayings of the Court in  support of tlie theory of the 
minimum standard. In those CRSOS, the Court was mainly conceriicd 
with the interpretation of treaties of a cjtiitc particu1;ir cliaractckr 
and was in no way expressing its views about the pririciples of 
common international law, to which alone these consiclerations are 
devoted. To disperse any iioubts ahout the position of tlie Court, 
the most important passages of the two opiiiions will 1)c qttotctl 
nevertheless. It may also scrvc as a11 example showing that it is 
sometimes difficult to find jtitlicinl tittcr:urcc~s wliicli sqpor t  a 
general principle of the law of natioiis, if the clecisions available 
are not forced into a framework of conceptions which is strange 
to them and probably not in accord with the intcntioti of thc judges 
who rendered them. 

The relevant and complete passage of the Jiidgmcnt No. 7 reacts 
as follows: 2) 

I )  

2) Ioc. cit., p. 33 

Jrtdgmcnt No. 7, Case conct:rning Ckrt:tin I’olisli Irrtcwsts in  Upprr Silcsin, 
Series A, No. 7; Treatment of I’olisli N;ition;tls ant1 otlicr I’rrsous of l’olish Origin 
or Speech in the Danzig Territory, Scrics 12/11, No. 44. 
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“Expropriations without indemnity is certainly contrary to 
Head I11 of the Convention (Geneva Convention of May 15, 
1922, between Poland and Germany) and a measure prohibited 
by the Convention cannot become lawful under this instrument 
by reason of the fact that the State applies it to its own 
nationals.” 

Hardly could any capital be made out of that passage, serving 
our piirpose, although the principle is obvious and in complete 
accord with our theory. The plea of non-discrimination, introcluced 
by Poland, cannot have any effect because Poland has to observe 
contractual international obligations. To interpret this decision, Iiow- 
ever, to mean that discrimination is prohibited in general would 
certainly be going too far. 

In another passage of the same decision the Court held: 

“Having regard to the context, it seems reasonable to suppose 
that the intention was, bearing in mind the regime of liqui- 
dation instituted by the peace treaties of 1919, to convey the 
meaning that, subject to the provisions authorizing expropri- 
ation, the treatment accorded to German private property, rights 
and interests in Polish Upper Silesia is to be the treatment 
recognized by the generally accepted principles of inter- 
national law.” ’) 

Unfortunately the Court did not specify what those “generally 
accepted principles of international law” are in its opinion. It is 
consrqnently difficult to derive any conclusions from this state- 
ment. 2, 

J n  its Advisory Opinion regarding tlie Treatment of I’olisli Natioii- 
nls i n  t1w Danzig Territory, the Coirrt said: *) ’ 

“It is true that in the note of the Conference of Am1)assadors 
anncxctl to its letter of October 20th, 1920, to the Secretary of 
the League of Nations, reference is made to ‘certain guarantees 

I )  loc. cit., p. 21 
2) M. Valloton d’Erlach, however, thought ,,. . , . . . il suffit de rappeler.. . . 

I’arr&t No. 7 de la Cour Permante de Tustice Internationale. Dour constcttcr nue 
selon la doctrine et la jurisprudence, 1; crithre de la mesure’des obli ations ‘de 
1’Etat k l’kgard cle,s, ktrangers n’est pas le traitement national, mais le &oit inter- 
national commun. Institut de Droit International, Anntiaire 1927, vol. 111, p. 
109. Compare also, Steinhacli, Untcrstditrngen, pp. 78-81 

3) loc. cit., p. 37 
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regarding treatment (equality of treatment)’, but the words 
‘equality of treatment’ do not suggest any particular standard 
of comparison, so that no conclusion can be drawn that they 
mean national treatment. . . .” 

Thus far the statement is clearly pronoiincing an opinioii apinst 
the off-hand acceptance of the theory of national treatment. h i t  any 
use it could have had in our argument for the iiiternational standard 
is destroycd by the plirase tlie Coiirt pronoiniced shortly aftcr- 
wards: ’) 

“The inference, if any, wliicli can be drawn from the nse of 
the expression ‘equality of treatment’ is that it means eqiuality 
of treatment within the regime of the protection of minorities.” 

There can be no doubt that there exists a certain relationship 
between the standard set tip by the minority treaties and the inter- 
national standard, h i t  it woitld lcad us too far to construe this 
connection here. 

The :il,scnce of a conclusive proiioiiiic.ci~irnt of tlic Court, how- 
ever regrettable it might be, is certainly made good by a n u m l m  
of decisions of other international trilwnals of tlie highest standiiig. 

One of the first statements which clearly advocates an international 
standard was already made in thc year 1824. This is a very notc- 
worthy piece of evidence, 1)ccaiisc tfic c.irwmst;uic.cs i i i idvr  wliich 
it arose put it above the usual objection, so often made by tlie 
antagonists of the international staiiclartl that tlie stantlard is :in 
arbitrary way of forcing weak Statcts to o1)scrvc a cvrtniii f;ivoiiral)lc 
l~ehavioar towards a privilcgd class of nIiens. Tho two pnrtic.s i i i  

clispiitc, the United Stiitcs ;111tl hfc*Aicv), IW~(*  c(atTi1iilly ;it 11i;tt f i n i v  

not vrry tliffctait a s  rcgnrtls tlicir p o w t ~  lo briiig pr(*ssiiro to I ) C N  
111>oii one aiiotlier. In Dr. IMrltoir i ’s R l i t w / i / h  C h i t u s  tliv Aiiwricw 
Commissioners maintained that “if Mexico wishcd to n i n i n t a i r i  rmik 
and fellowship among civilized nations of the earth, she initst place 
her laws on the footing with other nations s o  far as relatccl to the 
intercourse with foreigners.” 2, 

In the second case, which was brought bcforc the Central -2ineri- 
can Court of Justice, the judges atllierrcl to a vicw wliicli ccrtainly 

I )  lor. <:it., 1’. 37 
2) Moore, Arbitrations, p. 3235 
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was revolutionary at that time, and perhaps even is today. The first 
question, of special interest to us ,  was put in the following manner: 

“Whether the legal injuries complained of shall be classed by 
their nature in the group of matters which, in spite of the 
individual character of the injury, the law of nations places 
under its protection.” 

The qiiestion was answered in the following manner: 

“With respect to the first question, in as much as tlie Nicara- 
guan nationality of Mr. Fornos Diaz is proven, the court con- 
siders that the case comes under its jurisdiction if we look at 
it exclusively from the standpoint of the nature of the charges, 
for the fundamental rights and powers of the human individual 
in civil life are placed under the protection of the principles 
governing the commonwealth of nations, as international rights 
of man., . .” 1) 

The Court based this thought on principles expressed in the two 
most important codes of international law, although they are un- 
official. These codes playec? an enormous role in South American 
jurisdiction. 

The Court referred to article 468 of Rluntschli’s “Le Droit Inter- 
national codifi6”: z,  

“I1 y a Bgalement violation du droit international lorsqu’un 
gouvernement ne respecte pas les principes internationaux en 
la personne d’un citoyen Btranger, alors mQme qu’il ne porterait 
pas clirectemenf atteinte aux clroits de l’Etat auquel appartient 
le lesd.” 

In the second placc, it quoted Fiore, “I1 diritto intcriinzionalc 

“Whatever his race, degree of culture and colour may be, 
man, so long as lie lives in political association, even if he has 
a nomadic existence, does not lose the rights of human person- 
ality which are his according to international law. IIe may 

Dr. Pedro Fornos Diaz v The Government of the Republic of Guatemala, 

Ed. of 1900. In Borcliarcl’s Translation (quoted), based on Ed. 1915, it is 

codificato”, No. 522. *) 

j )  

March 6, 1909, A. J., vol. I11 (1909), pp. 737-747. 
2) Translation by Lardy 
a) 

No. 819 
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everywhere request the respect, enjoyment and exercise of 
these rights, on condition of siibjecting himself to the authority 
of territorial laws and ot observing the local laws.” 

It seems therefore that in reality the court expressed more than 
a mere minimum standard for the treatment of aliens; it was actually 
of the opinion that Diaz should enjoy protection not only because 
he was an alien, but because he was a linmati intlividllal whose 
existence was safeguarded by tlic intcriiational rights of man. 

A vcry interesting and unusual w;iy of tlcfiiiing tlit: iirtcruational 
standard was chosen by Judge 1Jnl)cr i i i  his report al)out thc Spanish 
Zone of Morocco Claims: ‘) 

“The vigilance which from the p i n t  of vicw of international 
law the State is bound to guarantee, may be characterized, 
in applying by analogy a tertn of liomari law, as a diligentin 
c p m  in suis.. . . As soon as the vigilance exerciscd falls 
obviously below this level in respect to the nationals of a 
particular foreign State tlie lattcr has the right to consider 
itself injured in its interests which must enjoy the protection 
of international law.” 

He also clarified his position in respect to the problem of restrict- 
ion of diplomatic protection, an aspect of the question dear to the 
promoters of the equality doctrine. This also gave him an opportunity 
to affirm the existence of an international standard: 

“Mais les restrictions au droit cles Etats d’intervenir pour pro- 
tBgcr leurs ressortissants, pr6snppose que la skcuriti: gGnkrale 
dans les pays de r4sidencc tlc ccux-ci lie touche pas au-dessus 
d‘un certain niveau, et qu’aii moins leur protection par la justice 
no clcvienne pas purcriiciit illrrsoirc”, 2 )  a id  

. . . . Le principe de la non-iiitervention clans les rapports entre 
un Etat et les Btrangers i:tablis stir son torritoirc, pri:snpposc 
noii seulement des coiiditions norrnalcs tl’administrntio~i et de 
justice mais aussi la volonti: tle 1’Etat dc rkaliscr son but 
primordiale le maintien de la p i x  iirt6ricure et cle I’ordre 
social.” a) 

Grent Britain V. S a h ,  Aug. 27, 1025. iItil)cr, Il6clainations txitanniqnes 

I 1  

l) 

2) Iluher, Ilnpports, p. 54 
3) Hulwr, Hapports, p. 55 

dans la zone espngnole h Maroc, Ilapports (1925) pp. 50-57. 
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Thoiigh one is inclined to think that the international standard 
primarily protects aliens from the arbitrariness of States, international 
tribunals did not hesitate, in cases where they considered it justified, 
to declare the laws and procedure of a State to be in accord with 
international law and therewith to protect a State against exaggerated 
claims. Sach was the case in the Canadian Claims for Refund of 
Duties. The British American (1910) Tribunal held in 1925: ’) 

“The remedies provided hy the laws of the United States w e p  
not only fair and reasonaMe, hut, in general, common to tlre 
custom laws of all civilized countries,” 

On this ground tlie claim was disallowed. 
Whereas at one time it was somewhat extraordinary to search for 

evidence in the jurisdiction of the New World, it is that jurisrliction 
which today furnishes us with the most powerful support. The two 
Americas certainly were, if not the breeding, at any rate the ex- 
perimental ground of the two predominant theories. Being mostly 
countries of immigration and economic expansion, the prolllem of 
aliens had to be solved, either by assimilating them to the national 
by free or forced naturalization, or by applying the equality doctrine. 
There, however, the difficulty was, that in those communities law 
and order had to be enforced by other means and methods than in 
highly organized countries and often the alien was subjected to 
considerable hardship. Since international law is very much con- 
cerned about the protection of life and person of the alien and of 
his acquired rights, it is apparent that the circumstances in the 
Americas should give ample opportunities to test the hchvionr of 
States towards the aliens with tlie measures furnished by tlie inter- 
national standard. 

It has turned out to be Mexico to which most international rc- 
clamations have been addressed during the last 30 years. 

From 1910 onwards Mexico suffered a series of revolutions, a date 
from which began a decade of violence and turmoil. It is apparent 
that under such Circumstances the lives and property of aliens were 
subjected to peril in a greater degree than in countries with a more 
stable political system. The claims arising out of this situation were 
imputed to the new Mexican government and various Statcs began 

‘1 Ni~ l sen ,  Reports, p. 364 
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to press the necessity of adjusting them. 1) It was then suggested that 
an arbitration tribunal or a mixed international commission should 
award damages as settlement of the claims. Tirne elapsec?, however, 
until 1923, when on September 8, a General Claims Convention was 
signed in Washington between the United States and Mexico. 2, 

Subsequently several claims conventions were also concluded be- 
tween Mexico and some European Powers. Undcr tlie almve- 
mentioned Convention, the Claims C:ominission decidrtl five cases 
which in rcality form t l i c  I);ickl)oiw of our t+tlrilcca i n  s i i p p i  t of 

the intcrnational stanclartl. 
The composition of the United Statcs-h/lcxican Ckncral Claims 

Commission under the Convention of 1923 was the following: ‘) 
Presiding Commissioner, Mr. Cornelis Van Vollenhovcn, Netherlands, 
appointed by agreement of the two governments; hfexican Com- 
missioner, Mr. G. Fernandez Mac Gregor, American Coininissioiicr, 
Eclwiri 13. Parker, who resigned o i l  July 17, 1926 and was rt*placccI 
1)y Mr. Fred K. Nielsen. 

In the Neer Case, one of the first wliicli the Coininission oon- 
sidered, the Commission stated: 

“The propriety of governmental acts should be put to tlic test 
of international standards. The treatment of an alien. in  order 
to constitute an international delinquency shoultl ;unouiit to 
an outrage, to bad faith, to wilfnl neglect of duty, o r  to an 
insufficiency of governmental action so far short of international 
standards that every reasonable and impartial man would 
readily recognize its insnfficiency. Whether the insufficiency 
proceeds from tlie deficient execution oF :I reasoiinl)lc law or 
from the fact that the laws of thc country do not cmpower 
tlie authorities to mc:Isiirc 111’ to international standards, ic 
iinmaterial.” 4) 

With this decision the Commission set the rule which was to be 
the guiding principle of their jurisdiction. It is certainly in accord 

’) Feller, Mexican Claims Commission, pi’. 15-16 
2) Feller, op. cit., pp. 23-24 
a) Only those Coniinissioncrs a r c  incwtionc~d wlio tctok par t  i i t  1111. tlwisions 

4) U.S.A. (L. F. Neer) v. United Mexican States, 0 1 ’ .  of Conlln., 1927; 13. 71, 
quoted. F’elIer, op. cit., p. 44 

A D . ,  1925-1926, case No. 154 
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with our fundamental postulate and constitutes one of the strongest 
expressions of it to be found. 

The Commission expanded thereafter this thought in the Faulkner 
Case: 1) 

“As the Commission expanded in its opinion in the case of 
L. F. Neer, it holds that the test lies in the application of inter- 
national standards. That Mexico, just as all other civilized 
nations, is aware of these standards, is apparent from what 
the claimant states about the Allende prison.. . .” 

The great interest and value of these decisions is not only restricted 
to these statements of general principles, but it is moreover important 
to know what the Commission had to say about the equality doc- 
trine. The Roberts Case z, gave it an opportunity to deal with it: 

“Equality of treatment of aliens and nationals did not con- 
stitute in the light of international law the ultimate test of the 
propriety of acts of authorities in regard to aliens. The test 
was whether aliens are treated in accordance with the ordinary 
standards of civilization.” 

This solves also, in the eyes of the Commission, the problem 
whether the alien may be treated better, under certain circum- 
stances, than the nationals themselves, as it held in the Hopkins 
Case. 3, 

“If it be urged that under the provisions of the treaty of 1923 
as construed by this Commission the claimant I-Iopkins enjoys 
1)oth rights and remedies against Mexico which it withholds 
from its own citizens under its municipal laws, the answer is 
that it not infrequently happens that under the rules of inter- 
natiortal law applied to controversies of an international aspect 
a nation is required to accord to aliens broader and more liberal 
treatment than it accords to its own citizens under its municipal 
law.  The reports of decisions made by arbitral tribunals long 
prior to the treaty of 1923 contain many such instances. There 

*) U.S.A. (W. H. Faulker) v. United Mexican States, Op. of Comm., 1927, 

2) U.S.A. ( H n m  Robertsr) v. United Mexican States. On. of Comm., 1927. 
p. 86, A. J., VOI. 21 (1927), p , 349-354. 

I .  

p. ioo, A. J., LO]. $1 (1927) pp. 357 et ~ 7 .  
8 )  U.S.A. (George W. Hopkins) v. United Mexican States, Op. of Comm., 

1927, p. 42; A. J., V O ~ .  21 (1927) pp. 161-167 
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is no ground to object that this amounts to a discrimination 
by a nation against its own citizens in favour of aliens. It is 
not a question of discrimination, biit a question of difference 
in their respective rights and remedies. The citizens of a nation 
may enjoy many rights which are withheld from aliens, and 
conversely, under international law aliens may enjoy rights 
and remedies which the nation does not accord to its own 
citizens.” 

With these decisions the Commission, in our opinion, gave con- 
clusive affirmation that a ininirnuin stantlartl of trcatment exists and 
has to be observed. All oljjections are defiiiitely ruled out, the 
objection, as for example, that it is imm.,ierial whether the municipal 
laws are good or bad, as was held in the Neer Cnsc, or, as held in 
the Hopkins Case, it is also indifferent how the nationals are treated. 
Furthermore, no government can escape responsibility by pleading 
incompetence of its officials; the Commission came to this conclusion 
in the W~iy Cnse. ’) 

“It is believed to be a sound principle that, when misconduct 
on the part of persons concerned with the discharge of govern- 
mental ftlnctions, whatever their precise status may be under 
domestic law, results in a failure of a nation to live u p  to its 
obligations under international law, the rleliquency on the part 
of such persons is a misfortune for which the nation must bear 
the responsibility.” 

It may therefore be stntcd si1l‘(’ly I I t i t t  i I r c *  U i t i t c d  St:ttc.s-Mrxicnn 
Claims Commission has helped the theory of the minimum standard 
to gain a good foothold in the Icg,il practice of moclcrn States. Its 
consistent practice i s  a piirc c w i n p l c  of vottsctliicnt :ud r(:spoiisil)lc 
jurisdiction along the lines of a well-founded and iieccssary pos- 
tulate. The minimum stantlard has therewith become c reality which 
nobody may defy with impunity any more, and judging from its 
success, it certainly turned out that a tleniand of long standing had 
been fulfilled with it. 

This consistent jurisdiction of thc Chmniissioir was largdy J i i c  to 
the stand Commissioner Nielsen took in respect of tlir stant1:u.d. It  is 

I) U.S.A. (William T. Way) v. United Mexican States, 0,. of Comm., 1929, 
(Christian Sindballe, Presiding Commissioner); A. J., vol. 23 \1929), pp. 466-476 
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therefore but just to close this enumeration of the cases, decided by 
the Commission, with an opinion which Mr. Nielsen rendered as 
dissenting arbitrator in the Salem Case: 

“It may be said with reasonable degree of precision that the 
propriety of (governmental) acts. . . . should be determined 
according to ordinary standards obtaining among members of 
the family of nations. Practical application may be given to this 
general rule if an international tribunal adheres to the principle 
that it can properly award damages only on the basis of con- 
vincing evidence of a pronounced degree of improper gouvern- 
mental action. Such a rule takes into account of the status of 
members of the family of nations, which, although their 
standards may differ, are equal under the law of nations.” l) 

Other international tribunals have confidently followed this doc- 
trine, underwritten by the United States-Mexican Claims Com- 
mission. 2, It is, however, not thought to be necessary to devote much 
space to these decisions, because they do not bring anything new 
which could not be derived already from what is quoted. 

To lead over to the next section of evidence, a last decision of 
an international tribunal may be cited. 

We have already often referred to the great controversy arising 
out of the Roumanian Agrarian Reform. The individual disputes 
came in the end, in spite of the tremendous opposition furnished 
by Roumania, which relied on the well-considered opinion of a great 
nnmber of international lawyers, before a Mixed Arbitral Tribunal, 

I n  onc casc, Ktilin Enicric u. llotimnninn State, a) this tr ihnal pro- 
nounced a passage in its decision which shows a part of a very 
sigliificiult evolution: 

“The preparatory work relating to article 250 of the Treaty of 
Trianon and article 267 of the Treaty of St. Germain showed 
that the intention of the Contracting Parties was fully to protect 
the rights of Hungarian nationals, situated within the territory 
of the former Austro-Hungarian Monarchy, and to place these 
rights under the regime of common international law.” 

I )  
2) 

8 )  

Quoted in Freeman, Denial of Justice, pp. 559-560 
Of. e.g. The Denham Claim, Hunt’s Report, p. 244, and the De Sabla 

Claim, United States v. Panama, June 29, 1933, A. J., vol. 28 (1934) pp. 602-014 
Recueil TAM, vol. VII, p. 138 
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The interesting point in this passage is to know what the term 
“common international law” is to mean. 

Correct reasoning leads us easily to an understanding. Common 
international law provides for a special rdgime for the alien, largely 
consisting in a certain standard of treatment, which we have called 
the minimum standard. It is apparent therefore that any reference 
to tlie principles of common iiitcrnational law with rcgarcl to the 
treatment of the alien implies thc rccognition of tlie minimiin1 
standard. 

17. The Law of Treatics 
The treatment of aliens has been, besides common international 

law, always and foremostly a matter of mittrial agreement among 
nations. This is clearly evidenced by thc enor~nous tiiiin1)cr of SO- 

called treaties of establishment and commerce which have been 
concluded during the last century, Whereas the usual provisions 
consisted formerly in expressing certain principles, such as national 
treatment, subject to complete reciprocity, I )  two new modes of 
rcgtilating the status of the alien i i i  tliosc treaties liavc l~ecn evolved 
and applied during the last 30 years. 

Often, instead of cataloguing the specific rights aiid duties of 
the alien in long articles, reference was made, as iri thc a1)ove 
mentioned case decided by the Mixed Ar1)itral ‘I’ril)iinal, to the 
principles of common international law. Thesc principles obviously 
enjoy recognition and confidenco ii i  tlic lcgnl conscicncc of modern 
civilized nations, otherwise nobody would consent to leave a matter 
of siicli iniportnncc to rc:giil;itioii I)y (ltt(.stioltill)l(. 1)ostiil:itc.s. 

A few examples of trc%aticls may 1~ mrritionctl, wliorck it was 
resorted to such a solritioii: 

Convention respectiiig Conditioiis of llesitlcncc aiid I3usiness and 
Jurisdiction between the British Empire, France, Italy, Japan, Greece, 
Roumania, Jougoslavia and Turkey, signed at L ~ I U S ~ I I I ~ C  iri tlie 
year 1923: 2, 

“In Turkey the nationals of the Contracting Parties will be 
received and treated, both as regards their person and property, 
in accordance with ordinary international law.” 

-- 
l) 

2) 

See e.g. art. 9 of the Trcnty betwccn Ailstria ;inti ‘I’iii key of 1924. L. of N., 

L. of N., Tr., Ser., vol. 31, p. 16G 
Tr. Ser., vol. 32, p. 304 
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Convention between Germany and Soviet Russia of 1925: l )  

“Article 10: The Nationals of each Contracting Party shall, in 
accordance with international law, be entitled in the territory 
of the other Contracting Party to the same protection.. . .” 

Treaty of Friendship between Egypt and Persia of 1928: z ,  

“Article 4: They shall enjoy, on the same footing as nationals, 
the most constant protection and security for their persons, 
property, right and interests, in conformity with ordinary iriter- 
national law.” 

Convention between Germany and Persia of 1929: 3, 

‘ I .  . . . in accordance with the principles and practice of ordinary 
international law.” 

Convention between Switzerland and Persia of 1934: 4, 

‘ I .  . . .in accordance with the principles and practice of inter- 
iiational common law.” 

Since there can be no doubt about the content of common inter- 
national law with regard to the treatment of aliens, these treaties 
evidence a growing recognition of the minimum standard of 
treatment. 

It is apparent that the complete recognition, so far still jeopardized 
by the nations which obstinately cling to tlie equality doctrine, 
would simplify matters greatly and encourage the friendly iiiter- 
course between nations. 

Jksides this unmistakable adherence to the international standard, 
arwtlicr, cvcii inorc frequent way, which in its essencc has thc sane 
effect, is in great use: the most-favoured-nation clause. 

It is necessary to look into these matters from a general angle, 
in order to be able to appreciate the conclusive reasoning. 

The Committee of Experts for the Progressive Codification of In- 
ternational Law of the League of Nations appointed in 1927 a sub- 
committee, composed of Mr. Wickersham, Rapporteur, Mr. Uarbosa 

I )  L. of N., Tr., Ser., vol. 53, p. 95 
2 )  L. of N., Tr., Ser., vol. 93, p. 381 
8 )  L. of N., Tr., Ser., vol. 153, p. 241 
4) L. of N., Tr., Ser., vol. 160, p. 175 
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de Magalhaes, to prepare a report about the effects of the most- 
favoured-nation clause. l) 

Excerpts from this Report will form a useful basis for our con- 
tention. 

Mr. Wickersham stated: z, 

“Provisions relating to treatment of the nations of one pnrty 
by those of the other occur in commercial treaties in  a large 
variety of forms. Generally speaking, they may be tlivitled into 
two forms: promiscs of national treatment and promises ot 
most-favoured-nation treatment. 
I3y national treatment is meant a promise that the iiihabitants 
of one of the contracting parties shall be treated in the respects 
agreed to, in the territory of the other contracting party, just 
as if they were natives of the second contracting party. . . . 
The effect of national treatment is to prcvcnt discritninntion 
against the nationals of the contracting parties, in any way, 
in regard to the points stipulated in the treaty. 
Most-favoured-nation treatment, on the other hand, is a pro- 
mise that the inhabitants of the contracting parties sliall bc 
treated in the respects agreed to, in  tlie territory of the other 
Contracting party no more unfavoiirably than any other for- 
eigner. . . . Under this clausc., the natiortals of o w  of the coii- 

trading parties may he cliscriininatrd against as compared with 
the nationals of the nation giving the promise, h i t  mirst I)c 
given treatment at least as good as those of other countries.” 

In this statement of Mr. Wickersham, cniplinsis certainly must 
be laid on the phrase “the nationals of one of the contracting parties 
may be discriminated against as comparcd with thc nationals of 
the nation giving the promise.” IIereiri lies the importance of thc 
clause. Mr. Wickersham, liowcver, secms to 1)e iiicliiiod to coitsicler 
national treatment as the more favourable proposition, when he says: 

“It will be seen, then, that national and inost-fnvouretl-natiorr 
treatment are the same in principle; but that national treatment, 
guaranteeing perfect equality, i s  milch 1)roatlt:r thaii most- 
favoured-nation treatment, which excepts from its promise of 
equality favours to its owii nationals.” :I) 

I )  L. of N. Pnbl., V. Legnl. 1927. V. 10; A. J.; vol. 22 (1928), Spec. stlppl., 
p. 133 

2, lkport of the Siil;-Coinniittet., A. J., lo(*. eit., pp. 131-135 
a) Report, loc .cit., p. 135 
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In our opinion, however, the two principles are not and cannot 
be the same: 

“Certains trait& d’dtablissement, dont la plupart sont rdcents, 
se bornent ?t mettre les ressortissants de chaque Etat contrac- 
tant Btablis sur le territoire de l’autre au b6nBfice de la clause 
de la nation la plus favoris6e. C‘est A dire au b6nBfice du 
meilleur traitement obtenu par un Etat tiers pour ses ressortis- 
sants Qtablis dam cet Etat. Cette clause n’est donc pas fond6e 
sur Ic principe de la rQpicrocitQ, ni sur celui clu ‘traitement 
national’.” I) 

If there is no relation between the equality doctrine and our 
clause, there is no need to compare the treatment of the alien with 
that of the national either. It is a mistake, too often made, to rely 
always on this comparison and to let it influence the judgment. 

But, if the comparison is made and results in realizing a discrim- 
ination, this discrimination is certainly not necessarily unfavourable 
to the alien, as Mr. Wickersham seems to think, and this for the 
following reason: 

If most-favoured-nation treatment has nothing to do with national 
treatment, the question arises what it really is. Is it a treatment 
sui getteris or does it coincide with the treatment according to com- 
mon international law? 

Logically analysed, it comes in the end to that. The treatment of 
the alien of one nation is measured with the treatment the most 
privileged alien enjoys in the country of residence. According to 
general international law, the best treatment an alien can enjoy 
is the treatment in accordance with the minimum standard. It is 
possible that, by means of conventions, a treatment may be accorded 
to aliens superior to the minimum standard, but, on the other hand, 
not one which is inferior. It is hardly conceivable that a State would 
conclude a treaty providing for a treatment inferior to the inter- 
national standard, because treaties are concluded to get the best 
possible, and it is utterly inconceivable that other nations would 
recognize this treatment as the ultimate test for the rules applicable 
to their own nationals. The aim of the clause is, therefore, not to 

‘1 Guggenheim, Fiches jurilqries srtisses, No. 002 (1943), VII. 5a; and see 
also Guggenheim, Lehrhuch, vol. I, p. 96 
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avoid discrimination between aliens and nationals, but to avoid 
discrimination between the aliens of different origin, resident in 
the same country. l) The clause means, therefore, in other words, 
recognition of the international standard. 

To disperse the last doubts about this conclusion, the following 
considerations may be made: 

If the best treatment, accorded to any alien, be the national 
treatment, the clause would hc sqiwfluous, hcmtlse here agnin the 
test would be the treatmeilt of the national and not that of the 
most-favoured a 1’ ien. 

The Paris Conference for tho Trcnl nwn t of Forcigners, which in 
general expressed itself favourably for the national treatment, z, 
considered the most-favoured-nation clausc as a secondary giiarantee, 
in cases where States were not disposed to confer ripon aliens the 
benefits of national treatment. 3, 

The Economic Committee added, however, that the result of the 
clause is a status of the alien which is qttite particular. 4, This is 
in our opinion the important aspect of the whole prol~lem. The 
status of the alien is governed by international law and has nothing 
to do with the national. It is therefore also immaterial whether the 
status of the alien compares favourably or not with that of the 
national. 

It consequently seems to be by no means an exaggeratiorl to stress 
the positive element in the most-favoured-nation clause and by doing 
so, its significance becomes quite clear. 

As to the frequency of the clause in modern treaties, a survey 
of the conventions of establishment, coiiclncled 1)etween the two 
wars, shows that in  more thaii forty convetltions thc most-favoured- 
nation clause was found the most satisfactory way to regulate the 
respective treatment of the nationiki of each of the contracting 
parties. 5, 

1) 
2) see above p. 71 
8 )  Doc. cit.. D. 18 

L. of N., Doc. C.36.M.21.1920, 11, p. 18 

4 j  DOC. cit.; ‘p. 18 
5 )  As a curiosity a iinusual limitation of the clause may he mentioned; 

Convention between the United Kingdom, the United Stsites of America and Iraq, 

to niern- 
1930, L. of N., Tr. Ser., vol. 120, . 475%; con’t. “The United States and its 
nationals shall have and enjoy all ri :tnd I-teriefits. . . . serurcd. . . . 
hers of the League of Nations and nationals, notwithstanding the ktct that 
the United States is not a memhcr of the League of N:itions.” 
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The clause consequently is a substantially convincing and im- 
portant part of the evidence proving the recognition of  an inter- 
national standard. 

c. International Legislation 

In our attempt to collect evidence in support of the theory of 
the minimum standard, the results of all the tentative efforts of 
international legislation and codification may not be neglected. 
They intlectl give u s  perhaps tlie 1)cst picture about how f:lr ccrtaiii 
principles of international law have gained recognition in the legal 
conscience of civilized nations. 

With regard to the minimum standard, the work of the great 
conferences between the two World Wars does not lend 11s great 
support. As we have had occasion to mention already, the Paris 
Conference of 1929 clearly and almost exclusively expressed itself 
in favour of the equality doctrine. We therefore need not devote any 
attention to it in this connection. 

It was slightly different in the Hague Codification Conference 
of 1930. Here, on the other hand, we do not find a clear-cut state- 
ment in favour of either theory at all. This probably is due to the 
fact, which has already been the object of our criticism, that the 
Conference approached the subject of the treatment of aliens from 
an angle which is believed to be detrimental to its evolution, namely 
from the point of view of State responsibility only, 

So when the Committee of State Responsibility began its work, 
on the ground of the Bases of Discussion prepared by the League 
of Nations, it lacked a starting point, which was designed to lay the 
legal foinidations for international responsibility. 

This lack evidently was strongly felt by the French delegation, 
which moved on the very first day the adoption of a proposal, 
independently of any Basis of Discussion, which was designed to 
form a nucEeus of alle legal principles, with which everybody agreed 
and from which an evolution could start. The French delegation 
was of the opinion that there was one such principle, namely that 
there are international obligations. 1) 

After a lengthly discussion and a number of amendments the 

I )  Cod. Conf., Doc. C. 351 (c.) M. 145 (c.) 1930. V, p. 2 4 
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proposition of the French delegttion was adopted unanimously and 
bccaine article 1 of the proposcc‘l conventioir wlrich rc:ids: 

“International responsibility is incurrcd by a State if there is 
any failure of the part  of its orgfltis to carry orit the intcr- 
national obligations of the State which causes &inage to the 
person or property of a foreigner on the territory of the State.” ’) 

One expression of this article will provc to be of grcat interest 
to 11s 1)ccansc it gave rise to an cxlinristivc disaission aino~ig the 
different delegations, which i i r  some points revcals niucli i i iorc tliaii 
might be expected and tiiriis out to lcntl support to oitr coiitcntion 
in a very convincing manner. It is the expression “international 
obligations”. 

Apart from the above quoted Article 1, the sanie expression 
appears also in Bases No. 2 and No. 7. 

Basis No. 2 reads: 

“A State is responsible for dainagc suffered by a forcigircr as 
the result either of the enactnicnt of lcgislation incompati1)le 
with its international obligations, resulting from treaty or otheu- 
wise, or of failure to enact tlie legislation necessary for carrying 
out these obligations.” 2, 

The Italian delegate, Mr. Cavaglieri, objected to the worcl “othcr- 
wise” RS being too vague and proposed instead the wording tliat a 
State should be responsible for damages “resulting from treaty or 
from recognized principles of international law.” This amendment 
brouglit the discussion iiito full swing iltltl stimulated coiisiclc~ra1)lc 
opposition. A clear and acceptable definition of “international 
obligations” was henceforth one of the major difficulties of the 
Committee. 

Mr. Guerrerro (San Salvador), supported by Mr. Sipsom (Roumania), 
were the main opponents to this amendment and were constantly 
demanding to know what the international obligations were to which 
they were asked to subscribe. 8 )  

1) 

2) loc. cit., p. 32 
8 )  

Ioc. cit., p. 31; see also Hackworth, A. J., vol. 24 (1930), pp. 500-502 and 

loc. cit., p p  33, 34, 37, 38; Borchard, loc. cit., p. 520 

Borcharcl, A. J., vol. 24 (1930), pp. 517-4520 
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It would, however, lead us too far to follow the debate into all its 
details; it shall therefore only be exposed in outline. 

During the fourth meeting the delegates were invited to express 
their views about the following definition of “international 
obligations”. l )  

“The international obligations referred to in the present Con- 
vention are those obligations resulting from treaty or customary 
law which have for their object to ensure for the persons and 
property of foreigners treatment in conformity with the prin- 
ciples recognized to be essential by the community of nations.” 

The Eapporteur, Mr. de Visscher, in explaining the definition, 

“With regard to the custom, it (the definition) says that the 
law must in effect be that which accords a minimum guarantee 
in accordance with the principles governing the community of 
nations; but it would not be true to apply that observation to 
conventions, because a convention gives just as much as it states, 
and the object of a convention is not to insure this minimum.” 2, 

He, however, said that it would be a simple matter to amend the 
definition and avoid this inconsistency. Its text read then this way: 

“The international obligations referred to in the present Con- 
vention are obligations resulting from treaties and those 
obligations based upon custom which have for their object to 
ensure for the persons and property of foreigners treatment 
in  conformity with the principles recognized to be essential 
by the community of Iiations.” 3, 

stated: 

It is evident that these explanations furnislied by Mr. de Visscher 
would rouse a storm of opposition from quarters which adhered to 
the equality doctrine. On the other hand, it was acclaimed by certain 
delegations in a very warm manner, as for example by the German 
delegation, which declared itself satisfied with the interpretation 
that there is an obligation of the State to accord to aliens a certain 
minimum of rights. 4) 

2) loc. cit., p. 49 
2) loc. cit., p. 50 
3) Ioc. cit., p. 50 
4) loc. cit., p. 53 

- 107 - 

None the less it was felt that only a majority vote could be 
expected, when this definition was to be accepted at all. I )  Tlicrcforc 
the matter was referred to a sub-committec. z, 

This sub-committee, which had a membership sufficiently large 
to give adequate representation to all tlic viewpoints expressed in 
the general committee, experienced the same difficulties in defining 
“international obligations”. After several meetings, it, howcvcr, was 
able to propose the following text to the Committee: 

“The expression ‘international obligations’ in  the prcscnt Con- 
vention means obligitioiis rcsiiltiiig from trraty. ctistom or tho 
general principles of law wliicli arc dcsigiicd to assiirc to 
foreigners in respect of their persons and property a trcatment 
in conformity with the rules accepted by the commonity of 
nations.” %) 

Finally the text passed all stages of the discussion once again and 
was adopted in the Committee by 28 votes to three. 

It is certainly safe to state that the article, prepared by the suh- 
committee and accepted by the Cornmittcc, is a cttnsccration of the 
minimum standard. This vote, although it was not unanimous, may 
therefore well be considerecl as a major victory of the stnnclard, arid 
means that almost all of the nations of the community of 11‘ <l t’ Ions 
have at this moment given their approval to the principle. 

The comment Mr. Borchard made on this clcfiiiition, is, however, 
slightly critical: 

“Inasmuch as the definition was an amalgam of several differ- 
ent proposals, it is perhaps inevitably open to criticism. The 
Itnlian tlelcpte poked somc f i t t i  at i t  :uid statcd that l i c  would 
vote for it only because he coiisirlered it meaningless. Possibly 
he is right. The purpose was to indicate that the several sources 
of international law which crcxte internntionnl o1)ligntioiis have 
as their aim the assurance to a foreigner of a ccrtain minimum 
of civilized treatment. That this adds but little if anything to 
our knowledge of international law and leaves as much vague- 
nes in ‘international oltligatiorrs’ as there is now, is probably 
not to be doubted.. . .” 4) 

Hackworth, loc. cit., p. 504 
2) loc. cit., p. 59 
3) loc. cit., p. 235 
4) loc. cit., p. 522 
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It is believed that Mr. Borchard, although his statement is certainly 
true, overlooks the fact that much is gained already by the mere 
acceptance of the principle of the minimum standard alone. It certain- 
ly is more than important that the States were brought to commit 
themselves so far. 

At least, the most ardent opponent to the definition, Mexico, 
unclerstood that quite clearly. In its Observation, submitted to the 
Committee, Mexico explained why she had voted against the 
definition. In  the most noteworthy passage, it is said ’) that in the 
opinion of Mexico, the formula maintains that the status of the alien 
is determined by international law, whereas according to the hilcxican 
conception, the alien is primarily subjected to municipal law. Further- 
more, the text implies that the States have to adopt certain identical 
standards which, in the Mexican opinion, is a wrong and dangerous 
thesis; this being physically impossible, because of the differences 
in conceptions and of the problems which each State has to face, 

In conclusion, it may therefore be safely maintained that the 
Codification Conference, although in a foggy and complicated 
manner, has expressed itself in  favour of international standards and 
accepted them as the legal foundation of their law of responsibility. 

It is considered necessary to deal in this connection also with the 
work of two very representative, though unofficial bodies which can 
claim great credit for sustaining and preparing progressive codifi- 
cation of international law. 

In the first place, it will be analysed as to what result the Inter- 
national Law Association has arrived at in this question. 

A committee, which was appointed by the Executive Council of 
the Association in 1925, was to consider and report on tlic question 
“whether there exists any, and, if so, what, limitations iipon the 
power of a sovereign State to expropriate private property within 
its jurisdiction belonging to its nationals or foreigners withont 
adequate compensation.” 2) 

This committee has considered, among other things, how far the 
priciple of the inviolability of private property is recognized under 
international law. 

The committee made the distinction between the acts of States 

‘) 
2) 

Cod. Conf., loc. eit., p. 229 
International Law Association, Vienna Conference, 1920, Report of the 

Protection of Private Property Committee. 
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directed against nationals a i d  thoso directed against foreigners. 
Whereas, in so far confiscatory legislation aprlies to the State’s ow11 
subjects, it involved no breach of international law, 1)ecause inter- 
national law, properly so called, is not a rule concerned with the 
manner in which a State, in the exercise of its own internal sovereign- 
ty, treats its own subjects, If, on the other hand, expropriation is 
directed against the subjects of a foreign State, there can 1)e no 
doubt that in  tern at ional law places a limit upon the rights exercisable 
by a State in regard to the subjects of another State. “The latter 
remain under the protection of their own sovereign who is cntitled 
to deinand that a certain staticlard of conduct shall hc o1)srrved 
towards them by a State in whose territory they find themselves. 
The precise limits of the rule are difficult to define, but two general 
propositions can be laid down as representing the law of the subject: 

1. A State is entitled to protect its subjects in  another Statc from 
in jury to their property resulting from measures i n  the appli- 
cation of which there is discrimination betwcen tlicm and the 
siibjects of such other State. 

2. A State is entitled to protect its subjects i n  another State from 
actual injustice at the hands of such other State even if the 
measure complained of is applied cyially to the siibjccts of 
such other State.” l) 

It is certainly safe to jump from these considerations, made in 
connection with very special and highly teclinical problems, to the 
general coiiclusion that the Intc~rnational Law Association, too, 
is of the opinion that the situatioii 01 tlie foreigner is regiilated by 
an international standard. 

In the second instance, tlie Institutc of tiiternntional lmv  con- 
tributed its opinion to the discussion. 

As we have already had occasion to mention, the Institute was 
one of the important contributors to the preparatory work of the 
Hague Codification Conference. It therefore followed the same 
procedure and method in working out thc rules it consiclerctl regillat- 
ed the status of the alien, that is to say, it approadictl the p r d h r n  
from the angle of State responsihility. 

Tlic l k y o r t ,  preparcd by M. Strisoww, I ~ : ~ p p r t c i i r ,  : i d  sit1)inittcd 

’) Ileport, p. 9 
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for discussion to the session held in Lausanne 1927, was therefore 
entitled “La Responsabilitk des Etats & Raison des Dommages 
CausCs sur leur Territoire & la Personne ou aux Biens des 
Etrangers.” l) 

During the session of Lausanne, an interesting discussion about 
the general principles, governing the treatment of aliens, arose in 
connection with Article 6, which read: 

“En tant que la nature des choses ne justifie pas un traitement 
diffkrent, l’Etat est aussi obligk d’appliquer aux ktrangers les 
m&mes mesures de protection contre les faits dommageable 
Bmanant de particuliers, et ce de la mQme fat;on que lorsqu’il 
s’agit des ses nationaux. Les ktrangers doivent avoir en con- 
sequence ie mQme droit que ceux-ci & obtenir des indemnitks.” s) 

The issue which was raised immediately was whether the alien 
should enjoy national treatment or treatment according to general 
international law. The delegates naturally were divided about the 
question. 

A number of delegates expressed themselves strongly in favour 
of the equality doctrine, among whom M. Alvarez considered that 
Article 6 consecrated a capital principle of international law, namely: 

“L’Cgalitk des nationaux et des ktrangers au point de vue de 
leur droits. Les lkgislations europkennes ont mt5connu ce prin- 
cipe. Ce n’a jamais ktk le cas en Amerique, ou les m&mes droits 
civils et les memes prkrogatives existent pour les ktrangers et 
IPS nationaiix. Cc principc commence h se fairc jour, clans le 
droit universel.” *) 

These words were supported by the Rapporteur himself, 4, and by 
Messrs. James Brown Scott, Sir Thomas Barclay, Urrutia, de la 
Darba and Hobza. 

The argumentation of M. Alvarez, however, was ably opposed by 
M. de Lapradelle, who could claim the majority of the delegates as 
followers. Ire objected that the criterion for the treatment of aliens 
was not to be found in the “national treatment”, but in the rules of 

I )  Annuaire, 1927, vol. I, pp. 455-515 
2, Annoairc, 1927, vol. 111, p. 108 
3) Annuaire, 1927, vol. 111, p. 111 
4) Annuaire, 1927, vol. 111, p. 109 
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general international law. l) He therefore proposed that Article 6 
be amended in the followiug manner: 

“En tant que le droit international n’exige pas un traitement 
de I’ktranger supkrieur A celui du national, 1’Etat doit appliquer 
aux ktrangers les mhmes mesures de protection contre les faits 
dommageables kmanant de particuliers et ce cle la m&me faqon 
que lorsqu’il s’agit de ses nationaux. . . .” z, 

This wording of the article guarantees a minimum of protection 
to the alien, because even if the State does not treat its own nationals 
in a manner which reaches the level of the international standard, 
it cannot escape responsibility when applying the same measures 
to aliens. On the other hand, there is 110 reason to stress the inter- 
national standard if it coincides with national treatment. So, iii both 
ways, the alien is protected in accordance with general inter- 
national law. 

This amendment was submitted to the Commission, after it had 
undergone a few minor alterations. Once agaiii the conception of 
the minimum standard triumphed and the article was adopted by 
a majority of 46 votes to 9. a) 

VIII. EVALUATION OF THE TWO TIIEORIES 

We have now come to the point wlrerc we must decide ourselves 
in favour of one or the other of the two theories in  order to he ahle 
to outline the general rules regulating thc status of the alien. The 
equality doctrine as wcll as thc tloctriiio o f  iittcrmttioital staiiclartls 
have been exposed and analysed so far from a purely objective point 
of view with few references to their iitterrclations. With the aid of 
the sections enumerating the support, these theories can claim in 
international life, it is difficult, if not impossible, to judge which of 
them should be given preference. 130th are so heavily reprcsentetl 
in present international practice that mere comparison of the weight 
of support they each can claim does not give 11s auy conclusive 
results. Judging from the evidence we have quoted, they seem to be 
almost equal. 

’) Annueire, 1927, vol. 111, p. I 1 0  
2, Annuaire, 1927, vol. 111, p. 118 
3) Annuaire, 1927, vol. 111, p. 119 
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Other criteria of evaluation have to be sought. For a lawyer, the 

first question naturally is the validity. Jurisprudence, being a 
normative science, does not care so much whether a rule is good 
or had, just or unjust, as whether it is valid or not. To ascertain the 
valiclity of a rule as a rule of law, legal science furnishes objective 
tests which we shall apply in due course. 

I n  the second place, as a complementary aspect of validity, there 
is the question of the practicability of the rule, that is to say, whether 
it is applicable. 

Thus an evaluation implies the dual task of ascertaining the 
compatibility or incompatibility of the two theories with the prin- 
ciples of international law, on the one hand, and the applicability or 
inapplicability in practice, on the other. This dualism roughly cor- 
responds to the difference between the doctrinal approach and the 
practical approach; the latter is believed to be of greater value and 
importance when dealing with a primitive legal order such as inter- 
natioiial law. 

1. Doctrinal Eoaluation 

We have found that the equality doctrine starts from the assump- 
tion that once an individual has entered the territory of a foreign 
State, the latter’s duty consists in according him a treatment equal 
to that of tlie national and by doing so, it fulfils its international 
obligations. 

Thc individual moves, when travelling, from the sphere of juris- 
dictiori of liis home State into the sphere of jurisdiction of a foreign 
State wliereby his situation from the point of view of his rights 
remains practically the same, that is to say, he must abide by 
local law. 

The equality doctrine follows the widespread opinion that the 
splierc of the State-power ends with its frontiers, i.e., where the 
splirre of power of another State begins. There is no room for any- 
thing between the two strictly defined legal orders, nor is there any 
room for anything above them. The law of the State, municipal law, 
is the sole element to be taken into consideration. 

On the other hand, the doctrine of international standards starts 
from a different angle. It considers that the individual, when he 
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leaves his home State, abandons certain rights and privileges, which 
he possessed accorcling to thc rniiiiicipal law of liis St:itc. ; u d  whicli, 
to a certain limited extent, especially i n  a modern tlcinocracy, gave 
him control over the organization of the State with regard to tfie 
legislations and execution. In a forcigii State, he is at tlic mercy of 
the State and its institutions, at tlie rnercy of tlie inhalitants of tlic 
territory, who in the last resort accord him thosc rights arid privilegcs 
which they deem desirable. This is a situation which Iiarclly cor- 
responds to modern standards of justice. 

The law of nations provides, howcver, for n remedy. Intcriiational 
law allows him the right to be protected by the diplomatic reprt- 
sentatives of his home State. This is, howcvc~, corinrctcd witli a 
certain danger, that powerful States exploit this iiistitiitiori to t l i c i r  
advantage. That diplomatic protection does not liecorne an arbitrary 
procetliire of making undue and iinjust claims, the trcatnieiit of tlie 
alien in tlie foreign State must he mrasnred by certain international 
stanclards. Therewith it becomes possi1)le to qiialify claims arising 
out of maltreatment and it frirnishcs an effective basis for comparison. 

The treatment of the iiatioiial cannot be taken as a stantlard 
because of the variety of orgaiiization in the different communities 
of the world. It would signify that tlie continuity and the conformity, 
the main aims of any legal order, would be non-existent. 

Therc exists, however, certain st;uitl:irtis, rccogtiixctl I)y civilized 
nations and consecrated by the general principles of law a i d  order 
as expressed and applied in the State-practice. Thrsc stantlartls 
furnish an objective criterion for the measurement of t l i c  treatment 
thc iilicri enjoys. As to tlicir k i i i t l ,  tlwy Iwloiig to commoii intcr- 
national law, being internatiorial ciistom which lias ;is soiircc tlic 

gencrnl principles of law recogrrizctl I)y civilizcrl couiitries.” 
The difference between tlie two tloctriries consists thertxforf: in 

the fact that the eqiiality doctrine gives precedence to municipal law, 
whereas the doctrine of intcriiational staiidartls favours, o r 1  thc: other 
hand, international law as the higher lcgal order. 

It natiirally tlepends entirely oii the p*rsoi)aI ;tttiti~tle to tlic 
problem of the two concurring legal orders which of the two theories 
is given preference. 

It is for obvious reasons impossible riowatlays to deny thc! cxxisterice 
of international law. I3ut in  ortlrr to makc it compati1)lc with the 
dogma of a lxdi te  sovcrcignty, a fictitiotis coiistrtictiorr is often 

I 1  
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resorted to, namely that international law, to be valid, must be 
recognized by the State to which it should apply. In the case of the 
equality doctrine, a further fiction is resorted to. Except a few States 
(e.g., Rumania I ) ) ,  the supporters of the equality doctrine accept 
international law, but maintain that it provides, in the case of the 
treatment of aliens, for national treatment. The reason for the validity 
of international law therewith becomes shifted into the municipal 
legal order; it depends in the end on the "will'' of the particular 
State as the highest existing legal personality in the social sphere. ') 
Such a conception of international law makes it appear not as a 
higher legal order, nor even as an independent one, but as a freely 
accepted part of the legal order of the State. 

Furthermore the assumption that international law provides for 
national treatment is wrong per definitionem. According to the 
structure of international law itself and to the position it takes in 
the hierarchy of norms, there are only two possible modes of regulat. 
ing such matters: either international law leaves a particular field, 
in our case the treatment of aliens, to the exclusive jurisdiction of 
the State, as it does for example the treatment of the national, or, 
on the other hand, it regulates it itself, independently of any 
municipal law, in a normative manner. In the latter case, the rules 
are genuine international law, independent of any other legal order, 
and whether or not their content coincides with that of rules of 
municipal law is absolutely immaterial. 

I t  is quite clear and sufficiently proved that the treatment of aliens 
does not fall under the exclusive domestic jurisdiction of the State, 
nor are the rules of international law absolutely identical with those 
of municipal law, because in such a case, considering the variety 
of governmental organizations in the world; we would be confronted 
with as many international laws as there are States. In the last resort, 
international law only prescribes the comprehensive essence of the 
legal conscience of the civilized world, as it finds its expression in 
international practice, to be the guiding principle, with the force 
of a rule of law, for the treatment of aliens. This is what in our 
opinion is legitimately called an international standard which repre- 
sents the minimum of just and adequate treatment the alien should 
en joy. 

*) L. of N., Doc. C. 75.M.09. 1929. V. p. 18 and see above p. 81 
2) Kelsen, Refne Rechtslehre, p. 140 
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It is evident that the consequences of the doctrine of natioiial 
treatment have never been thought over to their full extent b y  its 
supporters. It has been realized, too, tliat political ant1 not legal 
considerations were taken as its hackgroniitl. Tlie tlicory is 1)asctl oii 

an overall ambition, which appears i n  a certain jiiriclico-political 
doctrine as well as in a11 analogotis way in tliv prol)lrni of t l i c a  

treatment of aliens, namely the attempt to maiiitain the coiiceptioii 
of sovereignty, the conception that the State is the a1)soliitely higliest 
legal commutiity. This sovereignty o1)viously caii oiily be tho sover- 
eignty of the one State which is taketi in  m i  cgoccntric ni;iiiiicr i t s  

the starting point of the whole coiistructioti. ') It is impossible, tliere- 
fore, to qualify the equality doctrine other than as a mistake made 
on purpose, because it is incompatible with the logical structure of 
a normative legal order; it serves the needs of a selfish aiid narrow- 
minded conception of community life. 

On the other hand, the doctriiic of iirtcriiiitiotial staiitlarcls fits 
perfectly into the framework of general international law, becaiise 
it is cotisistent with its structure and, what is more, is an organic 
part of it. It would be difficult to destroy this coltelusion by a logicd 
argtiment in the spirit of ii sowitl lep1 doctrine as that of positive 
international law. Therefore it may safely be said tliat a doctrinal 
analysis which touches the roots of the international legal ortlcr 
must be favourable to the theory of the miiiiinuin st:tiltliirtl. 

It is naturally impossible to speak of villi~li ty, the tcrni iintlcrstood 
in a legal sense, of a theory. If we speak of validity, it is to meaii 
the specific existence of a norm: rt~lcs of law, if valid, arc riorms. 2 )  

To estahlish the specific norms, rcgulatilig the status of the alien, 
will be the object of the second part of this stitdy. 

I h t  in order to find the norms, we must be guitlrtl by geiicral 
principles. The tloctrir~e of iitterrtatiort~~l staritlards S(*CIIIS to I)c firlly 
in accord with the general principles of the law of iiations, and, 
from the doctrinal point of view :it lcast miist he given pr(~fercncc~ 
to the doctrine of national treatinent. 

*) For a general discussion of these prolthns, see Kcisert, Hcinc Ilrclltslehre, 

2, Kcken, General Theory of Law and Stntc, pp. 30-31 
pp. 134-154 
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2. Practical Evaluation 

The further question which we have to answer is which of the two 
theories can be applied in practice. It is rather an important factor. 
Theories might logically and even legally be quite sound and correct 
and nevertheless lack practical value, because unsurmountable 
obstacles may be encountered in practice barring the realization 
of their aims. What is  more, a legnl theory has no value as lotig as 
it creates iio definite results in tlie practical application or tlcterm- 
ination of the law. 

It is often difficult, however, to express such things as the practical 
valrie of tlicories in an R priari manner. To cotistrite their effects 
in the abstract is not only dangerous and misleading, Iiut very 
unconvincing. We are exactly in such a position, because the infinite 
variety of their scope makes it impossible to choose one example 
of universal value which would give support to our reasorling. 

In snch a case, one can resort to another, disrepiited method. 
It seems that we are compelled, instead of approaching the problem 
from a positive angle, to draw conclusions from the arguments 
agn ins t. 

a. Arguments for and against the Equality Doctrine 

The first argument which must be made against this doctrine is 
that its name is already misleading. 

Equality is the condition of being equal to somebody. The alien, 
however, is only in a very restricted sense equal to the national, nor 
is lie trenttd like the natioual, as the term “iiational treatment” 
seems to suggest. The primary correction which must be made is 
that the term “national treatment” signifies placing the alien oiily 
on a footing of civil equality with the national. 

This is the formula which is thought to have been introduced 
by Andres I3ello, the famous Venezuelan who in 1855 drafted the 
Chilean Civil Code. ’) National treatment amounts therefore to 
considerably less than the national actually gets. Even i f  civil 
equality is granted, this does not mean that the alien is to be envied, 
because most impositions and discriminations come from public law 
and its encroachments on which the alien cannot, by the nature of 

l)  Borclrnrd, A. S., Proceedings, 1939, p. 55 
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his status, have, even in the most democratic country, any influence 
or control. 

As an illustration of tlii.:, a remark of John Basset Moore in his 
brief in the Constancia Suga:a.. Case before the Spanish Treaty Claims 
Commission, may be mentioned. f Ie said that nationals are presumed 
to have a political remedy, whereas the alien’s inability to exercise 
political rights deprives him of O I . ‘ ~  of the priiiciplc silf(.gii;ir(ls 
against oppression. I )  

With this falls also the contention that iliitiottitl trcntiiiclit is ;I 

privilege bestowed upon the alien. It seems mtlier to he a 1)tirden 
for the alien, because, if lie doc:s not l~osscss piiltlic* riglits, that is  
to say, if from the point of view of rights lie is not ccpal to the 
national, he curiously enough is almost ccj~iii l  froin tlic poirit of vicw 
of liis duties. 

This makes it clear that tlie qiiality tloctriiie is not ;I tlicory 
designed to protect the alien, but to protect the State from the alien, 
extraordinary though it may sound. 

The best example in support of this contention was fiiriiislicd 1)y 
Mexico. In the exchange of notes between Mexico ancl the United 
States of America, which took place in the year 1038, h4casico frar~lily 
contended that the equality of treatment was not esta1)lishecl “to 
protect the rights of foreigners agninst the State”, but, on tlie con- 
trary, to “defend weak States agninst the unjustified pretension of 
foreigners who, alleging supposed international laws, tlcrnand a 
privileged position.” z, But a Note of the Secretary of State, Mr. IIu11, 
p v e  this contention the appropriate answer: 3, 

“Tlie doctrinc of eqiidity of trc~itinait, tikc tliiit of jiist com- 
pensation, is of ancient origin. It appears in many constitiitions, 
Mls of rights and documents of iiitcniational validity. Tlic word 
has invariably referred to equality in lawful rights of the pcrsoli 
ancl to protection in exercising such lawful rights. Therc is now 
announced by your Government the astoritiding theory that 
this treasured and cherished priciple of eqiiality, rlesignctl to 
protect both human ancl property rights, is to be iiivokccl, iiot 
in the protection of personal rights and lilierties, Ixtt as a chief 
groiind for depriving and stripping individuals of their con- 

Rorchard, ioc. cit., p. 57 
Note of Scpt. 3, 1938, ns qriotetl I )  l%orch;irtl, loc. cit., 11. 55 

l)  
2) 
$1 Note of Aug. 22, 1938, Ihckwortl, vol. 111, pp. (358-660 
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ceded rights. It is contended, in a word, that it is wholly 
justifiable to deprive an individual of his rights if all other 
persons are equally deprived, and if no victim is allowed to 
escape. . . . " 
I ' .  . .The statement in your Government's Note to the effect 
that foreigners who voluntarily move to a country not their 
own assume, along with the advantages which they may seek 
or enjoy, the risks to which they may be exposed and are not 
entitled to a better treatment than nationals of the country, 
presupposes the maintenance of law and order consistent with 
principles of international law; that is to say, when aliens arc 
admitted into a country the country is obliged to accord a 
degree of protection of life and property consistent with the 
standard of justice recognized by the law of nations. Actually, 
the question at issue raises no possible problem of special 
privilege. . . ." 

The question which may be asked in this connection is whether 
the States need such a conception as the equality doctrine to protect 
themselves from unreasonable demands on behalf of aliens. This 
may have been the case on some occasions in the 19th century. 
The South American States almost exclusively put this reasoning 
at the basis of their theory. It may be true that sometimes they were 
liarshly treated by European Nations ') which really is not so stir- 
prising considering the primitive and defective municipal organ- 
ization from which at that time aliens could seek redress. Today 
the situation is quite different. As Prof, Borchartl points out, con- 
trary to the common view, the United States and other strong Nations 
probably pay more in damages for breach .of international clrity than 
do smallcr States which are disposed to invoke their abstract sover- 
eignty to escape international responsibility. z, A justification of the 
theory can not, in our opinion, be derived from it. 

As a consequence that same argument cannot be used against our 
strongest criticism, namely that it is wrong and dangerous to try 
to withdraw the protection, furnished by international law, from a 
certain class of individuals. States derive some justification from the 
argument that any other treatment of the alien would be a bad 

'1 Eagleton, Responsibility, p. 218 
2) loc. cit., p. 57 
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example to the national, who himself would begin to demand better 
treatment and therewith undermine the established social order. nut 
since the international standard does not make any nilreasonable 
demands, this argument means that in such a case the nationals tnust 
be very badly treated indeed and that the alien needs tlic protection 
of the law doubly. What is more, if it has as secondary effect the 
improvement of the treatment of the national, this is oiily to be 
welcomed. 

There is, however, one argument which tlcfinitely is in favour 
of the equality doctrine, nainely that it is rnsily :y$ied. Ikmi tlie 
poitlt of view of the municipal orgttiixittioii of t h ( 1  Skltc! i i  ccriaiiiiy 
is an advantage to be able to disregard to a fair extent that some 
of the "subjects" are aliens, and shoiild therefore 1)clottg to a certain 
exceptional class. The equality doctrine considerably diminishes 
the aspect of the presence of the alien in the territory 1)t-ing a liability 
and favours the assimilation of the aliens into the o r p i i c  structure 
of the economy of the State. 

It is, however, not the aim of the doctrine of international 
standards to prevent such a development. Quite the contrary, it 
encourages it, because it may also be considered to be in conformity 
with international standards to enable an individual to live a normal 
community life. The equality doctrine fails, on the other hand, to 
protect the alien from the iindue hardship of his life wliicli lie othcr- 
wise wo~ild have to suffer without having an ntleqiiatc tlcfcnse, 
because of the shortcomings of his position which have to remain, 
and are clue to his being an alien. 

h. Argiimcnts ngninst the Stnnd(ird 
Leaving apart itow the qncstioii of sovcrcigiity aiid thi\t of priority 

of international law, aspects we lravc tleiilt with alrc:itly, t l i c  coiiimoii 
argument against the standard is that it does not exist. 

It is conceded, however, that there tnight be local stanclartls, sttch 
as an Anglo-Saxon common law stantlard, an Eiiropcan Iloinnn Civil 
Law standard, a communist standard, fascist ~ t a n t l i ~ d  and so forth. ') 
The existence of such regional stnntlartls, hardly cotnpati1)Ic with 
each other, is naturally of no valric for international law as a tcst of 
international significance. 

'1 Freeman, Denial of Justice, p. 563 
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To a certain extent this argument certainly is justified. The degree 
of uniformity which we find in the world with respect to criminal 
and civil justice is not very high. 

The question is often asked, therefore, and that quite legitimately, 
what we mean by asserting that there exists an international standard 
and what the contents of it are. 

The answer most text-writers give, can hardly be esteemed satis- 
factory. Prof. Borchard was well aware of this difficulty when he 
said that tlie existence of the standard and its service as a criterion 
of international responsibility in specific instances by no incans gives 
u s  a definition of its content. Frequent reference to it may casily 
give rise to erroneous inference that it is definite and definable, ’) 
and he then went so far as to qualify it “vague, deceiving and con- 
fused properly calculated to produce error, for it pretends to express 
a conception which is reality seldom if ever exists.” 2, 

Besides the unfortunate fact that the standard is not clearly stated 
there is furthermore no impartial authority either to determine or 
to enforce it. Prof. Eagleton is therefore of the opinion that the chief 
need of the principle of responsibility is a clearer statement of the 
rules of international law, a more precise definition of what ol)lig- 
ations the State has under international law. The problem is not 
so much due to the fact that States refuse to respond to their 
obligations, as that they are unable, in many instances, to agree upon 
what those obligations are. a) 

But is it really “hardly definable”? We think this is an exagger- 
ation. At least it is felt, since it is compounded of general principles 
recognized by the domestic law of practically every civilized country, 
and has found its expression in innumerous arbitral decisions, there 
should be the possibility to define or state its. fundamental norms, 
leaving the details to the appreciation of the judicial or arbitral 
authorities, handling a particular case. 

Moreover, it is therefore only partly true that there is a series of 
international standards. It is as erroneous a contention as there could 
possibly be to maintain that there is a series of common laws. 

Nobody would deny that a colonial territory, for example, and a 

*) 1oc. cit., p. 81 
2) 

J) Eagleton, Responsibility, p. 218 

In his Report to the Institute of International Law, Cambridge Session, 
Annuaire, 1931, vol. I, p. 285 
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highly organized metropolitan territory, should not be pitt on the 
same footing. The standard is always the same, but it is for the 
judges to take the particular circiimstances iiito consideration which 
may call for special leniency. An analogy to penal law may 11c ttscful 
in this connection. A murder is ;I miirdcr, Ixit tlie ;ipprcwialioii of 
the circumstances alone enable the jndge to fix a penalty in con- 
formity with civilized justice. 

IIowevcr, it is quite true that tlic npparent flexibility :iiitl viiria- 
bility of the standard is very likely ;111 c*lenient wliicli clcstroys the 
confidencc of the States, 

IIowevcr it may he, the arguments ag:iinst tlic stniitlartl do i i o t  

shake the whole conception at its roots. Perfection seems to be 
unattainable and all the criticism addrcsscd to it srircly is well 
founded, but this is due to the fact that we are in the presence of 
an institution which is young and perhaps not yet reaching its targrt. 
Considering all the circumstances, its results are, however, more 
than merely encouraging. As to the practical question of whether or 
not it can lie applied, the following c.oiisitl~~r;~tioiis Iiaw to I)(* iwitlc. 

It must be confessed that it is more difficult for n State to apply 
a minimum of treatment to aliens along t l i r  liiics of ;in iiitrrnationnl 
standard than to follow the equality doctrinc. Tlic fact that this 
minimum is hardly defined leaves no objective measurc for  the 
appreciation of the treatment. But since tlic demands of tlic standard 
are not exorbitant nor different from what a State is u s c d  to, the 
diligentiu quum in suds will suffice under ordinary circiimstanccs 
to fulfill its requirements. 

3. Relations between the two Doctrines 

The problem appears in a nittshcll i n  a frcqiiently iisctl plirasc. 
As a general rule, “national treatment” of n foreigiicr is sufficient, 
if the nationals themselves are treated according to international 
standards. I )  

With this statement, the problem is movctl to anotlicr planc. 

2)  I t .  . . .Each country is bound to givc to tlic nationals of nnotlicr country 
in its territory the benefit of the same laws, the siinie administration, tltc sanie 
protection and the same redress for injury which i t  gives to its own citizens, 
and neither more nor less; provided tlte protection which the corintry gives to its 
citizens conforms to the established standard of civiliaition. . . .’* Elihu Root, AS.. 
Proceedings, 1910, p. 20 
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No longer is the treatment of the alien under consideration but that 
of the national which itself again is taken as a standard for the 
treatment of the alien. 

The analysis of the reasoning underlying this statement shows 
that it is fundamentally wrong. 

International standards are not designed to be used as tests for 
the treatment of nationals and, what is more, they cannot apply to 
nationals, the latter being under the exclusive jurisdiction of the 
State. As a consequence the treatment of the national himself cannot 
be taken as a measure for international standards. 

It would thus be reasoning which fundamentally mistakes the 
character of the international standard. 

All that can be said is that the treatment of aliens according to 
international standards may coincide with the treatment of nationals. 
This, however, does not mean “national treatment” in the specific 
sense of the term. It only means that the norms of two different 
legal orders are identical in content in this particular field. 

This identity of content may be assumed in most cases, although 
a discrimination between nationals and aliens appears to be very 
freqiient aiid is, as we hat1 occasion to mention, not in itself a 
violation of international standards. 

For the sake of clarity and in order to maintain the uniformity 
of our argument, however, we must deny on scientific grounds a 
relation between the international standard and “national treatment”. 
This, moreover, is as far as a priori reasoning can be carried. How 
the application of the doctrine works in practice will be discussed 
below, 

4. Conclusions 

It is evident, in view of the preceding considerations, that from 
a scientific and practical point of view the doctrine of international 
standards must be given precedence over the equality doctrine. 

We also venture to say that from a subjective point of view it is 
the only line for a progressive international lawyer to take. 

In the course.of the discussion, the doctrine of standards has been 
described with various expressions and with a number of funda- 
mental conceptions. It might be expected that this variety would be 
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summarized and put together in this conchitling section in a state- 
ment of principles. This, however, is impossible, because before we 
have tangible results, it is bound to be in some form of legal meta- 
physics which would lcavc as mric-h v;igiwncss i n  “iiitcriintionnl 
standards” as there is now. We therefore feel it to be necessary to 
try and establish once and for all the f~intlainental norms whit+ form 
that international standard before nnythiiig delinitc can 1)c said. 

No better way of concluding this section of theoretical cliscnssion 
could be found than by quoting Elihii I h t .  TIis words of great 
simplicity :tiid power have Itccotnc: sonictliing ol‘ ;i ~litssic! i i i  t l it:  

controversy about the treatment of aliens, and tlicy admirably 
suited to support our case: 

“There is a standard of justice, very simple, very fiiiidamental, 
and of such general acceptance by a11 civilized conntriw as t o  
form a part of the world. The condition upon wliich any cotintry 
is entitled to measure the justice due from it to an alien by 
the justice it accords to its owit citizcus is tlint its systciii ol 
law and administration sliall conform to this general stanrtard. 
If any coiintry’s system of liiw ;itit1 administrat ioii docs not 
conform to that standard, althougli tlic people of tlio country 
may be content or compelled to live under it, no other country 
call be compelled to accept it i1s ftiriiisliiiig ;i s;ltisfiic:tory 
measure of treatment of aliens.” I )  

, 

I )  A S ,  I’roccctlings, 1910, pp. 20-2 1 
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I. INTRODUCTORY 

The aim we have set ourselves in the second part of this study 
is to try to establish rules, if possible rules of law, as they appear 
in international practice and which we believe to be the skeleton 
of thc intcrnational standard. 

This is a bold undertaking when we remember that the greatest 
authorities in this field have expressed their scepticism as to the 
possibility of arriving at valid results in such an attempt. Indeed they 
have thought it unwise to fxy because, in their mind, the particular 
character of the standard does not lend itself easily to such an 
undertaking. What is more, they consider it fateful to do so because 
once the standard is established and fixed it necessarily loses same- 
thing of its flexibility; its possibilities and scope are narrowed: and, 
possibly, it is also limited in its evolution. 

To these grave arguments we have to oppose some considerations 
of a different nature, which in our opinion, justify our endeavour. 
If the international standard is neither definable nor to be defined, 
a question arises as to the principles by which a judge should be 
guided and inspired when rendering a decision in compliance with 
the demands of the standard. What are the principles underlying 
such a decision? Are they natural law of a universal and humanitarian 
character? Arc they equity? Or arc they norms? 
As it may have been observed, we have consistently maintained 

that the international standard is nothing else than a set of rules, 
correlated to each other and deriving from one particular norm of 
general international law, namely that the treatment of aliens is 

If this basic rule of international law can be expressed and 
defined, why should the rules which depend upon and acquire their 
validity from it not be susceptible of definition? 

We do not believe that from a legal point of view the answer can 
he negative. I t  would be different, however, if our judgment were 
inspired by juridico-politid and legislative considerations, 

iG@dkd by &I5 1ilW Uf IIirlfUllS. 

Vague terms like "minimum standard" or "ifitcrational atandad" 
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suggest nothing tangible; it almost can be said that they leave a wide 
field to our imagination. To pin them down and to state them in 
clear, legal terms may likely be disillusioning. 

It may be argued that in the case where a legal order such as the 
law of nations is under consideration, a rather precarious legal 
order which is still in the midst of evolution and establishment, it is 
unwise to proceed to a disclosure which might reveal that behind an 
ambitious term like “international standards” minor and unimportant 
principles have found shelter. 

Is it, however, wise to build confidence into something by labellirig 
it with a practically meaningless name if the actual achievements 
themselves are something to bP pmiid nf3 

Indeed, we think that the international standard is a contribution 
to a better world and is not to be underestimated. It is the first step 
towards the recognition of international human rights. For the first 
time the individual is the direct beneficiary of the protection of a 
legal order which formerly was considered to be a mere set of rules 
for the jealous, quarreling States. In our opinion it is of the utmost 
importanco to know as far as possible the content and the field which 
the international standard covers. It is necessary to realise at what 
point of evolution it has arrived in order to appreciate its defects and 
shortcomings. 

The only difficulty, in our view, is how it can be done. Can the 
minimum standard be expressed in short and conclusive rules? 

We are confronted with a mass of court cases, national and inter- 
national, some of them advocating “national treatment”, others 
denouncing it and advocating the minimum standard. Most of them, 
however, contain clear decisions, to the point, with few statements 
about the principles involved and the conclusions to be made there- 
f roni. 

The importance of precedent as an expression of legal conscience 
has always been recognized. Such a thing as binding precedent, 
however, is hardly known in international law. 

Nevertheless, precedents are a substantial source of legal per- 
ception and it is believed that, if it is possible to grasp the essence 
of decision on some particular points, we shall have arrived at the 
stage of being able to express recognized principles of international 
law. 

This is the method we are going to apply. 
In order to be able to arrive at practical results during the course 

of the analysis of the precedents to which we have access, we must 
base ourselves on general outlines of what we are looking for. 

Since the treatment of aliens is under consideration, these outlines 
must cover, as far as possible, all stages and situations in which an 
individual may find himself in a modern society. 

It appears that modern community life with all its implications 
can be divided into three spheres. The first and foremost is the 
individual’s personality, either as a human or as a legal being. Second 
is the economic phere, the individual’s participation in the gainful 
activities by which he sustains himself and his family. Third is the 
mechanism of protection from iIifractioii a i d  viulatiuii of the two 

former spheres, namely his procedural rights. This may be an un- 
orthodox division. It is ,  hnwsver, hrnad and nevertheless precise 
enough for our purpose. 

Each of these spheres represents for lawyers a group of rights and 
duties, and it is exactly to these rights and duties that we shall devote 
our attention. 

in the light of the judicial and arbitral practice of the last 150 years, 
and zlpnn dismvsry nf a general trend or a certain consistency to 
state the essence of the decisions in a rule. This is not to mean, how- 
ever, that these rules will be rules of law or norms; they may be, 
but our endeavour in the first place is to state the simple and concise 
expression of what the law usually is considered to be. 

It is important to bear in mind that this is only an attempt to for- 
mulate the content of the minium standard of rights the alien should 
be accorded. If it is not more, it surely is an illustration of what prin- 
ciples of general international law governing the treatment of the 
alien have been recognised by the community of civilized nations. 

Our task CVlJSeqUtXIlly will Lt: Lu aiialyse an a prioristic proposition 

11. THE RECOGNITION OF THE JURIDICAL PERSONALITY 

OF THE ALIEN 

As a preliminary to all research regarding the minimum rights 
and duties of the alien under international law, it has to be deter- 
mined whether international law imposes upon the receiving State 
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the duty to  recognize the juristic personality ot the alien either as 
an individual or as a corporation. 

The juridicdl personality of an individual is the fundamental 
principle on which alone he can be incorporated as a member of 
a community and can take part from the point of view of law in all 
activities of modern social life. 

Yet in spite of its apparent importance, it  soem perhaps super- 
duous to discuss rhe quation at all, the mcogi~itiou of &I iudividual 
as a juridical person, whether national or alien, being almost taken 
for granted. The following considerations, however, have nevertheless 
to be made. 

In the case of a citizen of a State, municipal law determines when he 
acquires juri&cal personality and when and under what condiuons 
he may lose it. Consequently not every individual is in the eyes 
nf the IRW R jririrliral person through tho fspt a h *  that he i e  II hnman 
being who happens to come under its jurisdiction. There are certain 
conditions which must be fulfillcd. 

In the same way, the fact that an alien resides in a foreign territory 
and must therefore abide by local law does not suffice as such to 

is whether there is a dnty of the receiving State according to inter- 
national law to do so or not. 

1. 
Here the question is relatively easy to answer. There is considercd 

to  exist a general principle which expresses the real essence of the 
duties of States when they belong to the international community 
concerning the treatment of aliens, It may be stated in the following 
manncr. 

Each Sate is Lound towaids all other States to rcwgnizc thcir 
respective nationals as persons, subject to rights and duties, with 
all thc consequences of public and private law which derive therc- 
from, and to afford them the legal protection which this recognition 
intends them to enjoy. l) 

hven if no btate is forced, besides the obligations it has to shoulder 
which derive from international conventions, to grant the alien all 
thp rights, won the civil rights the nationals enjoy7 i t  could not den17 

mnlcc him n juridical pcrson. H c  has to bc rccognizcd and tho qucstion 

In the Case of an Indioidwl 

Anzilotti, R.G.D.I.P., vol. 13 (1906), p. 19; Basdevant, Mpertcire, vcl. 8, 
p. 31; Verdross, Rccueil, vol. 37, (1931, In), p. 353 

them, without violating international law, the rights and privileges 
which are primarily and necessarily connected with juridical per- 
sonality; nor could the State tolerate acts incompatible with hc said 
personality; In the opinion of many authors there seems to be no 
possible doubt that such a rule of positive international law exists. I )  

Indeed, the conscience of civilized nations could not admit that an 
individual could be treated differently than as a snbjcct of rights 
and duties. Although there is no nced to pretend in this conneedon 
that the personality of the individual is a natural gift, a conception 
which certainly is wrong, because the juridical personality is a law- 
created phenomenon and not to be confused with similar notions 
of the natural law doctrine. 

In international relations the States are not inclined to consider it 
as within their power not to recognize the personality of the individual 
as such, not even if the individual happens only to be for R limited 
or unlimited period of thime witbin the sphere of their jurisdiction. 
This was clearly evidenced by the principles the civilized nations 
adopted with the view of suppressing the slave trade. *) 

It is moreover quite inconceivable that a State could consider dl acts 
directed against the peison and propmty 01 dii alitm a> iiuri-enistcmt 
and without results, or that it could deprive the alien of the capacity 
to create or enter obligations and to be responsible for his acts. 
Quite apart from the fact that no other State would tolerate such a 
practice, it would certainly create difficulties and hardships where 
its own nationals are concerned. 

2. Tn tha C{JM of n Cnrpomtion 

If the recognition of the juridical personality of the alien individual 
does not give rise to great pro lhns  today, it is quite diffeient when 
juristic persons or corporations are under consideration. 

It is usually held by the traditional doctrine that the juridical 
personality of a corpoxation ia based ou a legal fiction. Consequently 
a corporation exists only by virtue of the avowed intcntion of the 
legislator who provides for the possibilities of its estahlishment. 3, 

1) The Institute of International Law has declared during its first scssicn in 
1874 that the juridical ca acity of the alien ,,existe ind6 cndanimcnt, de toute 
stipulation dcs trait& et $e toute condition de rbciprocifk:. Annaire, abridged 
cdition, vcl. I, p. 52 

2, Anzilotti, lcc; cit., p. 20, Basdevant, lcc. cit., p. 32 
3) Fillet-Nibcyet, Manuel de Drcit International PrivO, p. 309 
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Since a corporation does not exist in reality, that is to say has no 
personality apart from the juridical personality, it is a question 
whether other States should recognize it as existing or not. The 
controversy therefore is whether, as regards the status and capacity 
of foreign corporations, a civil “recognition” of them is necessary to 
enable them to exercise their rights in the foreign country, or, as 
other authors hold, a new “recognition” is useless and even contrary 
to the principles of international law. I) 

The first contention signifies that corporations do not exist outside 
the  raiintry where they were rnnstitnted, if they have not heen the 
object of a real recognition in each other country. The juristic per- 
sons would consequently be purely territorial. 2, 

According to the second view, the starting point is the notion of 
reality of corporations. They are assimilated to natural persons living 
abroad. They thcreforc. havc a right to bc rccognizcd by law in 
international relations, because, as the argument goes, the activity 
of the human being is in its essence always the same, whether it is 
on an individual or on a social level. 3) 

It is, however, thought to be of no great importance to know the 
reasons for which the corporatron should be recognrzed. The questron 
is whether according to positive international law the juridical per- 
sonality of a corporation has to be recognized at all. 

The principle seems to be well established that a corporation, duly 
created in one country, should be recognized as a corporation by 
other countries. As Dicey said in Rule 139: 4, 

“The existence of a foreign corporation duly created under the 
law of a foreign country is recognized by the court.” 

Or as it was stated in Project No. 13 of the American Institute of 
International Law, a project dealing with ,,International Rights and 
Duties of Natural and Juridical Persons”: 5) 

I) Note of the Italian Minister of Foreign Affairs to the American Embassy 

2, Pillet-Niboyet, op. cit., p. 309 
8) Pillet-Niboyet, op. cit., p. 310; Basdevant, op. cit., p. 32 
4) Dicey, Conflict of Laws, p. 520; as to public corporations, see the 

Resolution of the Institute of International Law: ,,De la capacit6 des personnes 
morales publiques 6trang&res”, Andre, abr. ed, vol. IV, 1928, p. 338 

at Rome, July, 1899. Moore, Digest, v01. IV, pp. 19-20 

6, A. J., suppl. vol. 20 (1926), p. 326 

“The juridical persons recognized by one of the American 
Republics.. . . have a juridical character in all other American 
Republics . . . . . . ”. 

There seems to be a strong indication that this has become a 
positive rule of law and is not merely a matter of international comity 
as it was held to be: 

,,By the law of comity among nations, a corporation created by 
one sovereign is permitted to make contracts in another, and 
tn WP and he wed in its courts: and this rule prevails in the 
United States and between the States thereof.” I) 

011e SlJeCifiCdliUIl, liuwevei, has Lu be made with rcfercncc to thc 
system of the European continental theories which know of a notion 
of “domicile” of the corporation: 

“The generally recognized principle that entities of a foreign 
country, possessing legal mparity, are regiilarly accorded legal 
capacity within domestic territory, is limited when the State 
granting the legal personality is not at the same time the State of 
domicile (home State). z, 

The idea of assimilation of rnrpnmtinnq tn natiiml persnns seems 
to break through. This would mean that in the end a distinction 
from this point of view between the two forms of juridical persons 
would become superfluous. The following statement hints in that 
direction: 

‘*. . . . corporations and individuals, aliens and citizens, are for 
most purposes in the same class. Ordinarily, they have the same 
civil rights; are entitled to the same remedies; are subject to the 
same police regulations. . . .” 3, 

A great number of international conventions also follow the prin- 
ciple that corporations should be ips0 fucto recognized in foreign 
States. 4, We therefore think it correct to formulate the first and 

I) Bank of Augusta v. Earle, Moore, Digest, vol. IV, p. 19 
2) Fontes, Ser. A sect. 2 tom. I. 1. No. 165 
3) Dissenting opinion of Justice Brandeis ifi Louis Ligget et 81. v. Lee, Comp- 

4) Basdevant, op. cit., p. 33 
troller et al., Hackworth, vol. 111, p. 422 
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foremost rule of international law, which is the condition sine quu 
non of the treatment of aliens, in the following manner: 

An ulien, whether natural person or corporation, i s  entitled by 
irtternutional law to have his juridical personality and legul capacity 
mcognisod by tho rooololng Stoto. 

111, RIGHTS AND DUTIES CONNECTED WITH THE PERSON 
OF THE ALIEN 

1. Inviolability of the Person 

As a general rule the alien must be accorded certain rights which 
belong to him in his quality as a member of mankind. These rights 
come into existence and cease to exist with the birth and the death 
of the individual; they are therefore properly called rights connected 
with the person of the individual. They are not tmndernblo, nor may 
they be withheld or prolonged beyond the actual existence of an 
individual. 

Society, being the organized way of life and the expression of the 
interdependcnee of mankind, reposes on some fundamental moral 
and ethical commands w h i d  wcrc: uiadc: in order to safeguard ib 
continuous existence and relative stability, the object of the protection 
of the law. 

It is not thc object of this study to  deal with these commands as an 
outcome of morality, nor to indulge in speculations of the order of 
a natural law doctrine, but to ascertain these rules in the form of 
noims. It is, however, valuabIe to be reminded of their social roots 
from whirh they rlerive enomnous rerpeot, more perhape than from 
the fact that their violation is heavily sanctioned. 

It is generally recognized that each individual ha9 a right to live, 
and during his life to be protected from hardship, bodily harm and 
deprivation of freedom. These are the funclamental rights of human 
existoncc. Through the fact that man lives in organized communities 
called States, it is the State per definitionem having a certain power 
over the individual, which has to guarantee and protect these rights. 
In the form they were expressed in the above statement, they 
belong to the common principles, recognized by civilized nations. This 
duca IIUL iiieaii, however, that they are observed and applied in a 
uniform manner all over the world. 

As we have concluded above, international law sets up a minimum 

- 155 - 

standard of rights and duties with regard to the alien. This raises 
the qriestion whether the law of nations considers these rights to fall 
under this category of minimum rights and consequently protwts 
them, The affirmative answer seems to be very probable, because the 
ovidont look of uniformity in the world make< the protection of 
these rights a necessity. If the fundamental rights would not be 
protected it would be absolutely futile to try to establish a general 
standard of treatment. 

Taking for granted, for the moment, that they exist, it is easily 
realized that they may be violated in different manners. For our 
purpose, it seems to be advantageous, to make the following 
distinction: 

In the alien’s State of residence a substantive law may be 
applicable which violates the obligations of that State towards other 
States 111 respect of the treatment of aliens. 

b. The rights of an alien may be violated by acts OF officials, 
administrative or judicial, in the exercise of their assigned functions. 
On this distinction the following analysis will be based. 

a. 

(I. 1llr;gul a,ubbLunCive law 
It is an established fact that a State may violate its international 

obligations by applying its laws to aliens, laws which do not fulfil the 
requirements of the international standard. 

In the field of the inviolability of person this can happen in a 
variety of forms. 

One form, however, was abolished in 1841, namely the Slave 
tradc. *) Tho treaty of London of December 3n, 1x41, 2) the Cener~l  
Act of Berlin of February 26, 1885, %) and the General Act of Brussels 
of July 2,1890,4) have done more for the recognition of the minimum 
standard than is generally realized. 5, 

Modern “civilization”, however, brought other dangers with it. 
Slavery is by 110 means abolished, but today it is not the black 
members of the human race which are held as propeity by an 
individual, but the white men themselves who are held as slaves by 
States in concentration camps. 

1) .4nailotti, R.C.D.I.P., vol, 39 (LQOB), p. PO 
2 )  Martens, N.R., 1. skrie, vol. 11, p. 502 and p. 508 
8)  Martens, N.R.G., 2 s M e ,  vol. X, p. 414 
4) Martens, N.R.G., 2 slrie, vol. XVII, p. 345 

Gugyenheim, vol. I, p. 309 and p. 438 
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Some modern political ideologies preach furthermore a conception 
of humanity and human dignity which is in flagrant opposition to 
those principles recognized by civilized nations. One only needs to 
be reminded of the antropologically untenable racial ideology of 
the former third Reich. 

It is plain enough that a number of States did (and, incidentally, still 
do) violate the fundamental rights and principles of humanity which 
form the backbone of western civilization. We cannot devote much 
space to these horrors. They are too well-known and universally con- 
demned. In order to show the implications a statute of national 
legislation may cause, one example only will he analysed dating 
from the Nazi-r6gime in Germany. 

National socialist writers tried to set up a legal doctrine in accor- 
dance with the ideology preached by the Fuhrer and his followers. 

They were of the opinion that the community (Gemeinschaft) ex- 
presses the will of nature; its law therefore is embedded in the blood 
and soul of the people (VoZk). It i s  a natnrd law, peculiar to each 
people. l) Natural law is unwritten; it lies in the very blood of man; 
it i5 a Lktlugical natural law. 

A law, whether natural or positive, is dependent on the racial 
composition of the ,,VoZk” it govwns. The prirer the race, the rlenrer 
the legal perception of the “Volk”. z, The primary aim therefore was 
to purify the race and that not only from the elements of an allegedly 
inferior order, such as the Jews,”) hut also from German elements 
which may not be considered as having reached, physicafly and 
mentally, the standard of tho ohocon nordio moo. 

Tho result was this: 

’) Gott, A. J., vol. 32 (1938), p. 705 
2)  Gott, loc. cit., p. 708 
3) Iluw L tlliJ G ~ ~ . ~ ~ $ ~ a  i i r t p q p a 1 C ; n . I  pzacUwI l i b  la I1lubtract.d by the 

following decision by the Appellate Court of Naumburg. January 5, 1935: 
.,Ne viole aucune obligation le dAbiteur allemand qui refuse d’exkcuter uu 

contract 101s ue la prestation ex+ heurte l’int&&t national parce quklle facilite 
I’acquisition %’un immcuble allemand par un juif &anger. 

Notamment ckst B bon droit qu’une societ6 d‘assurnnce sur la vie qui avait 
promis A un juif tchkslovaque de consentir des pr& hypothhires d‘une 
i-yorhno- dkbrmin6s & ualui-oi ou h doo poroonnon par lui propocboa, onuipo 
du fait qu’elle administre, sous la surveillance do l’Etat des parties importantes 
du partimoine allemand comme fiduciaire de la nation et que, ayant par consk- 
y t  I’obligation s &ale de se conformer aux id& directives du regime actuel, 
e It: ne pcur pas &e fenue d‘accorder des prets aux personnes props&s par 
son co-contractant si elles ne sont pas de nationalite allemande et de race 
aryenne.” 

Bulletin de l’lnstitut Juridique International, 1936, p. 276 
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Among the bulk of social legislation, we therefore find a law for 
the Prevention of Hereditary Diseases (Gesetz zur Verlautung Erb- 
kmankera Nuchzucxhses vona 14. Juli 1933 l) ). This law provided that 
in cases of individuals suffering from hereditary diseaqes (especially 
mental diseases like schizophrenia etc.) a Court of Racial Health 
(paragraph 5 of the law) can order, on application by a doctor (para- 
graph 3), the compulsory sterilization of this individual (paragraph 12). 

Un several occasions, aliens were also subjected to this regulation. 
So, for example, the Court of Racial Health of Berlin2) ordered 
the sterilization of a Czechoslovak national, suffering from schizo- 
phrenia. It was objected on his behalf that he was a foreign national, 
and, in this matter, not subject to the jurisdiction of the Court. 

It was nevertheless held that the Court was competent to order 
his sterilization because he was resident within the jurisdiction. The 

not subjected to it. A foreigner could leave the country and so escape 
execution of the order. If he chose to remain, measures taken by the 
Government for the improvement of the health of the corninunity 
must apply to him also. 

In another case a domestlc servant, cinployed in England, travel- 
ling through Germany to reach her home State in Eastern Europe, had 
attracted tho attention of the authorities h y  her pentliar hehavionr 
(schizophrenia) and a Court ordered sterilization. Upon appeal to 
the Supreme Court of Racial Health in Berlin the case was dismissed 
because she could not be considered us a resident alien. The argumen- 
tation of the Court about the principles involved is interesting enough 
to bc notcd: x, 

vLject or the law in question would not bc attaincd if forcigncrs worc 

“The appellant is an alien. The principle that aliens while so- 
journing in Germany are subject to the German laws applies 
also.. . . to the Law for the Prevention of Hereditary Diseases. 
Even if the Law itself does not contain any provision regarding 
the sterilization of aliens, the purpose of the law which aims at 
maintaining the health of the German people, leads the Court to 

1) Reichs-Gesetz-Blatt, vol. I, p. 529; Dokumente der Deutsclien Politik, 

2) Sterilization (Germnny) Case, April 19, 1934, A. D. 1033-34, case No. 128 
3) Sterilization (Hereditary Diseases) Case, Jon. 20, 1938, A.D. 1938-40, case 

VOI. 1, p. 1“ 

No. 121 
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the conclusion that aliens suffering from hereditary diseases 
must be sterilized if they are domiciled or permanently resident 
in Germany. For the purpose of the Law would be impeded if 
numerous persons who are permanently resident in Germany 
could, without restrictions, transmit to their descendants the 
hereditary diseases from which they are suffering.” l) 

It se~ii~is alinu3C ruyeilluous tu iiuiaL ~ l i u t  suulz a law and, what is 

more, its application to aliens offends every standard of national as 
well as international justice. Acts, like those described in the above 
mentioned cases, even if they are so to say acts of States properly 
made applicable in the prescribed judicial way, are a violation of 
human rights by mutilating the body of an mdividual without his 
will nor his assent. International law cannot tolerate that. 

Other instances of similar repiilsiveness cniilrl pmily he ennmer- 
ated, especially with regard to the treatment of alien-Jews in Nazi 
countries. There are also other ideologies which could not escape 
the well-placed accusation that its domestic justice does not fully 
conform to the desired standard. But it is considered that no further 
proof is needed to discovcr tho attitudc of intcrnational law to such 
methods. 

b. Violation by the Acts of Officials 

In this second category, the acts of officials of the State, violating 
the fundamental rights of the alien, will be examined. No more is 
the content of laws nnder consideration. but the execution of the 
laws. It is, however, to be considered as an elementary rule of inter- 
national law that, when the alien is submitted to a certain procedure 
durlng the process of- the normal exercise of elther the State‘s repres- 
sivc or fiscal functions, neither he nor his home State has any ground 
for objection. Suhmissinn to its laws implies, as a general proposition, 
that the ordinary administration of the State’s law-enforcement ma- 
chinery can give no cause for international reaction.2) A contrary 
doctrine would fail to recognize that this administration is itself 
contemplated by international law and delegated to the members of 
the sooiety of nntions for thc pcrfomancc according to tho manner  

‘1 cl. also A.D. 1935-37 case, No. 149 
2) Borchard, Diplomatic Proteclion, p. 22; Basdevant, op. cit., p. 28 

which they have chosen.’) There is no donbt that the receiving State 
enjoys the rights to judge and punish foreigners for all infractions 
committed upon its territory and to levy taxes, tolls and duties as it 
deems necessary and desirable. z, 

The alien has no protest to make if all these laws are applied 
born f ide and with due diligence. But, sinoe no governmental 
organization of any sort is perfect, there is a great possibility that 
he may be violated in his rights by offickals in t l i ~  exercise of their 
duties. International law draws certain limits with regard to the 
fundamental rights beyond which the State incurs responsibility 
for the acts of its officials. 

To establish the laws of State responsibility i t  has naturally always 
to be ascertained by what officials the crime or wrong has beau 
committed in order to be able to impute the act to the State. 
Wo, however, do not want to ertablieh i n  the first place the exact 
degree of State responsibility, We want to know what diIigcnce 
the alien is entitled to enjoy from any official of his country of 
residence. It is of no use to us to follow a division of the wrongful 
acts along the lines of the question by whom they have been com- 
mitted, as e,& acts by custom officials, acts by policc officcrs and 
so forth to establish afterwards in how far the act can be imputed to 
the State. 

I t  is really irrelevant to know the exact status of the official when 
a wrong ful act has been committed because the emphasis in this 
study must be laid on the act itself. We shall thercfore only make 
the following subdivision: unlawful killing of an alien and cruel 
and inhuman treatment of the alien while Aetainerl hy anthnrity. 

As regards the killing of aliens, many international tribunals and 
commissions had to state that human life seems not to be appraised 
in some State “as highly as international standards prescribe”. *) 
The findings of the Mexican Claims Commission show irrefntatly 
that there exists an international standard concerning the taking 
of human life. 

There is the case of a Mexican girl, Coucepcion Garcia, who was 

1 )  Freeman, Denial vf Justice, p. 198 
2 )  Liasdevant, op. cit., p. 2ti 
3) Cf. Eagleton, Responsibility, chapter 11. 
4) US. (J. W. & N. L. Swinney) v. United Mexican States, Op. of Comm., 

1927, p. 133 
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killed by a shot from the American side of the Rio Grande, when 
crossing the river on a raft in the company of other Mexicans. An 
American officer had discovered the raft in contravention of the 
laws, had fired the shot in order to make them halt and thereby 
killed the girl. The Commission held: l) 

“The Commission makes its conception of international law 
in this respect dependent upon the answer to the question, 
whether there exists among civilized nations any international 
standard concerning the taking of human life. The Commission 
not only holds that there exists one, but also that it is necessary 
to state and acknowledge its existence because of the fact 
tliat tlieit: ait: p i t h  uT tlit: wuild a id  5pticiIi~: ciiLumstanccs in 
which human practice apparently is inclined to fall below this 
standard. . . . Nobody, moreover, will deny that in time of 
active war the value of human life even outside the battlefields 
is underrated. Authoritative writers in the field of domestic 
penal law in different countries and authoritative awards have 
emphasized that human lif may not be taken either for preven- 
tion or for rcprcosion, unlcss in ca3cs of cxtrcmc ncccssity. To 
give just two quotations on the subject: the famous Italian 
jurist Carrerra does not hesitate to qualify as an abuse of power 
excessive harshness employed by agents of the public force 
to realize an arrest, and adds that it is to such abuse that the 
sheriffs of Toscane owe their sad reputation. . . . An American 
court said: ‘The highest degree of care is exacted of a person 
handling firearms. They are extraordinarily dangerous, and in 
using them extraordinary care should be exercised to prevent 
injuries to others.. . . Officers, as well as other persons, should 
have a true appreciation of the value of human life. .”. 

The Commission was called upon in a number of other cases to 
judge cases of reckless 2), unlawful 3, and wrongful 4, killing of aliens 
and it developed thereby a very consistent practice: 5, 

United Mex. States (T. Garcia & M. A. Gram) v. U.S.A., Op. of Comm., 

2) U.S. (J. W. & N. L. Swinney) v. U.M.St., Op. of Comm. 1927, p. 133; 

3) U.S. (M. Roper) v. U.M.St., Op. of Comm 
4) U.M. St. (D. Guerrerro & de Falcon) v. U k ,  Op.’of Comm., 1927, p. 142 
5, U.M. St. (P. Quintanilla et al.) v. U.S., Op. of Cornm., 1927, p. 138 

1927, p. 165 

U.S. (C. S. Stephens & B. Stephens) v. U.M.St., Op. of Comm., ’1927, p. 399 
1927 p. 208 

“It would go too far to hold that the Government is liable 
for everything which may befall him (the victim). But is has 
to account for him. The Government can be held liable if it 
is proved that it has treated him cruelly, harshly, unlawfully; 
so much more it is liable if it can say only that it took him into 
custody - and that it ignores what happened to him.” 

The law in these matters appears to be the following: 
In cases where the wrong is committed by a higher official of the 

government, acting within the scope or apparent scope of his autho- 
rity, or by a person directed by such an official, the wrong is com- 
mitted by the respondent government in the initial act, ’) i.e. the 

State through its officials, a lack of the necessary diligence, in a word, 
a violation of the international standard. 

An illustrating example is a case where an American citizen was 
arrested in the Dominican Republic on account of alleged remarks 
concerning the President of the Hepublic. While in jail, awaiting 
trial, he was secretly removed by one of the President’s aide-de-camps 
and summarily cxccutcd. 2) 

A different question is, on the other hand, when the murderer 
is a private individual. If a State’s organization assures a certain pro- 
tection from crime, as is usual, the State will only have violated its 
international obligations, if it fails to prevent, apprehend or punish 
the murderer. This is, however, quite a different problem. 

In the second place we have to deal with the question of cruel 
and inhuman treatment of aliens whilst they are detained in custody 
or prison on account of alleged wrongful acts or pending investiga- 
tions. It seems to be in order to state at least some of the general 
principles which must be observed by the State in the exercise of 
its repressive functions. 

As we have already had occasion to mention, an alien cannot escape 
the authority of local law. He is therefore subject to the same disagree- 
able procedure necessitated for the purpose of investigating crime 
as are the subjects of the State.8) If there is once given probable 
cause for arrest, followed by detention and conviction pursuant to 

killiiig ui iiiuidtii; thcic has been a wrongful act of tho rcspondont 

1) Whiteman, Damages, vol. I, p. 639 
2) Hackworth, vol. V., p. 570 
8 )  Freeman, Denial of Justice, p. 197 
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regular proceedings, the State has entirely fulfilled its international 
obligations in accordance with the soundest doctrine of establishing 
social order along the principles recognized by civilized nations. 

The important issue in such a situation will normally be whether 
the action was taken in conformity with the due course of law as 
ordinarily administered in the legal system under which it was 
instituted. I) As a general rule, “international law requires that in 
the administration of penal laws an alien must be accorded certain 
rights. There must be some grounds for his arrest; he is entitled to be 
informed of the charges against him: hP mnst he given npportunity 
to defend himself.” 2, A relatively frequent occurrence has been 
and still is in some countries that aliens, when subjected to official 
acts, like detention pending trial and so forth, are treated in a 
cruel and inhuman manner. 

As Judge Beichmann stated in the Case of & h e .  Chevreau: 
TIcic, tuu, iiiteiiiatioiial law knows tests which must bc applicd. 

”The prisoner should be treated in a manner appropiate to his 
situation, and corresponding to the standard customarily ac- 
ccptcd among civilizcd nations.’’ 8) 

These rules are part of the procedural minima which international 

“No State shall subject an alien held for prosecution or punish- 
ment to other than humane treatment.”4) 

Unduly harsh or oppressive or unjust treatment during arrest, trial 
or imprisonment has frequently provided ground for international 
reclamation and award. 

AS an example of cruel and inhuman treatment, a few cases may 
be mentioned: 

After an incident in Haiti, the Secretary of the United States, Mr. 
Root, stated in a note to the Minister of Haiti, February 1, 1907: G, 

law icyuiies uf all States. 

l) Freeman op. cit. p. 208 
2) U.S. (B.’E. Chat&) v. U.M. St., Op. of Comm., 1927 . 447. cf. aslo 

U.S. (Alter Levin) v. Turkey, Nielsen Report, 1937, p. 704; Hdcfworth: vol. 111, 

8 )  France (J. Chevreau) v. Great Britain, 1931, Hackworth, vol. 111, p. 693 
4) Harvard Draft Convention “Jurisdiction with respect to Crime”, art. 12. 

A. J., spec. supp1. vol. 29 (1935) pp. 596-601; cf. also Basis No. 11, L. of N. 
Doc. C. 75.M.69.1929. V. p. 70 

6, Hackworth, vol. 111, p. 533 

p. 598 

“Flogging of an American citizen by a Haitian officer can not 
be considered due process or due punishment for a violation 
of law, and, . . . such conduct on the part of Haitian officials 
will not be tolerated.” 

In Dr. Baldwin’s Case, claims were made for personal injuries suf- 
fered at the hands of the Mexican authorities. Baldwin was confined 
in stocks with a broken leg, and detained in prison without surgical 
assistance, ’) Again it is the Mexican Claims Commission which 
madc a statcmcnt whioh was destined ta hwnme rlassical: 2, 

“With rec;pert to the charge of ill-treatment of Roberts, it 
appears from evidence submitted by the American Agency that 
the jail in which he (Roberts) was kept was a room thirty-five 
feet long and twenty feet wide with stone walls, earthen floor, 
a single window, a single door and no sanitary accommodations, 
all the prisoncrs dcpositing their exorernent in a barrel kept in 
a corner of the room; that thirty or forty men were at times 
thrown together in this single room; that the prisoners were 
given no facilities to clean themselves; that the room contained 
no furniture except that which the prisoners were able to 
obtain by their own means; that they were afforded no oppor- 
tunity to take physical exercise; and that the food given to 
them was scarce, unclean and of the coarsest kind.. . . 
”. . . .Facts with respect to equality of treatment of aliens and 
nationals may be important in determining the merits of a 
complaint of mistreament of an alien. But such equality is not 
the ultimate test of the propriety of the acts of authorities in 
the light of international law. That test is, broadly speaking, 
whether aliens are treated in accordance with ordinary 
standards of civilization. We do not hesitate that the treatment 
of Roberts was such as to warrant an indemnity on the ground 
of cruel and inhumane imprisonment.” 

The list of cases in which international tribunals dealt with 

1) Moore, Arbitrations, pp. 3239-3240 
2) U.S. (H. Roberts) v. U.M.St., Op. of Comm., 1927, pp. 104-105 

PDF compression, OCR, web-optimization with CVISION's PdfCompressor

http://www.cvisiontech.com/pdf_compressor_31.html
ngallus
Highlight



- 144 - 
similar matters could he considerably extended. '1  Alone from those 
quoted with regard to the treatment of aliens who happen to find 
themselves subjected to the repressive organization of a State the 
fundamental right to live of bodily integrity may in the light of 
these condiderations safely be affirmed. 

In view of this exposition of facts, touching the majority of the 
possibilities whereby an alien can suffer harm from the government 
of his Stato of rcsidcnce, it is comidoioJ tu be legitiniate tu d h i ~  
that international law has set a standard in this field, the non- 
observation of which constitutes an international wrong, 2) 

To specify the results of this investigation, we might formulate 
Rule No. 2 in the following manner: 

The alien L U I ~  luwiully J G T I L U ~ L ~  rsvpe~z for hts llfe and protectzon 
for his body. 

- 145 - 

2. Personal Freedom 

In addition to the inviolability of the person, the alien enjoys 
certain rights which are a necessary and immediate outcome of 
the recognition nf jnridirnl pprmnnlity 8 ,  The fact that they result 
from the juridical personality seems to imply their recognition as 
belonging to the international standard. In general this is not con- 
tested, but there is a considerable difference of opinion as to what 
the rights amount to. A detailed discussion is therefore necessary. 

In the first place, one aspect of human personality has to be 
considcrcd which is in close connection with the preceeding section, 
namely freedom of circulation, especially in the meaning of freedom 
from restraint. Arbitrary deprivation of liberty is an important and 
frequent form of violating the fundamental rights of the alien. 
Miscoi~Ju~t UII ihe p r t  of adminlsrrarive and judiczal authorities 

cf. e.g. Gnhagan Cas?, Moore, Arbitrations, pp. 32404241; Case of the 
,,Emily Banning", Moore, Arbitrations p. 3251- Case of the Schooner ,,William 
TumeF, Lapradelle-Politis, vol. I pi .  494-560; Cnse of the Frigate ,,Forte", 
Lapradelle-Politis, vol. 11, p. M 4 I  White Case, Lapmdelle-Politis, vol. 11, pp. 
013--9183 C o o t a  Rioo Pockct, hlooro, hbihatiot43, p p  4940-4954; Laviir Cwe, 
Nielsen's Heport, 1937, p. 704; Dillon Case, Mexican Claims Commission, Op. of 
Camm..a lQz9, p. 61; Fnnke Case, 'Mexican 6 1 R i m s - ' C o ~ i ~ ~ o ~ ' - ~ p ~ ~ ~ ~ o ~ ~ . ,  
1930-31, p. 73;%se of Lawrence Simpson, Kuhn, A. J.. vol. 31 (1937). p. 94: 
and cf. Whitemao, Uamages, vol. I ,  pp. 517-627. 

cf. also Kaufmann, Recneil, vol. 54 (1935, N), p. 428 
Cavaglieri, Recueil, vol. 26 (1929, I), p. 258. 3 )  

may take the form of unduly long detention prior to trial') or 
arbitrary arrest without sufficient cause or ground. Whereas the 
latter is a clear and obvious violation of the freedom of circulation, 
the former is rather difficult to establish. Unfortunately there is no 
definite standard prescribed by international law setting the time 
limits which an alien, charged, with a crime may bc held in custody 
pending an investigation.2) The Mexican Claims Commission therefore 
~houglit it LU be usdul to enamino thc local laws, fining a maximum 
length of time for determining whether detention has been unreason- 
able in a given case 8 )  and established therewith a preccdent. 

"In other cases the Commission had expressed its opinion that 
there is no rule of international law fixing the period in which 
an alien accused of an offense may be detained in order to 
investigate the charges made against him, adding that A was 

this question." 4) 

dccmcd convcnicnt to considcr thc local laws in ordcr to decide 

However, the fact that he maximum period of detention prescribed 
by the local law has not been exceeded does not mean that a State 
will thereby always be held to have acquitted its duties under inter- 
national law. Compliance with the local law may be evidence that 
the international duty has been fulfilled, hut is not conclusive on 
the point. ") 

The Commission came to this conclusion in the Koch Case. 6) 

"With respect to the period of detention, the Commission is of 
opinion that a wrong had been inflicted upon the claimant for 
which Mexico was responsible. It was immaterial that the 
time limit fixed by Mexican law has not been exceeded. The 
object of provisions fixing a time limit for the duration of a 
dctcntion is to cstublish a guarantoe for thc accused, Lut not 

to authorize detention up to the maximum period of time." 
Besides the excessive period of deprivation of liberty, it i s  obvious 

that groundless and unlawful arrest and deprivation of libefty as 

') Prccman, Dcnial of Juatico, p. 800 
2) US. (H. Roberts) V. U.M.St., Op of Comm., 1927, p. 103 
8) Roberts Case, loc. cit., p. 103 
4) U.S. (C. D ches) V. U.M.St., 0 of Comm., 1929, pp,p. 193-197; U. S. (L. 

6, Freeman op. cit 104 
6) U.S. (P. Knch) v:'&f.St., Op. of Comm., 1929, p. 118: A.D. 1927-1928, 

L'hazen) v. V.M.A., Op. of Comm., &1, pp. 20-26 

case No. 158 
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such constitute an international wrong. I) This need not be proved at 
length. It is considered to belong to the “Principal Rules” regulating 
such matters: 

“Arbitrary arrest, detention and deportation of a foreigner may 
give raise to a claim under international law. . . . 2, 

Freedom of airculation, however, implies not only protection 
from arbitrary deprivation of liberty. Some authors consider the 
alien to have a right, moreover, to circulate freely in the State of 
residence under the reservation that the police regulations are ob- 
served. 3) 

This w7as also the opinion of he Economic Comrnitteo of thp 
League of Nations which expressed these rights in the following 
manner: 4) 

“Article 6: Les ressortissants de rune quelconque des Hautes 
Parties contractantes, admis sur le territoire d’une autre Haute 
Partie contractante, y jouiront, en se conformant h ses lois et 
reglements, de la meme liberte de circulation, de sejour, d’kta- 
blfssemenr, de choix de leur domicile et de d&placement, que 
les nationaux du pays en question, sans 6tre soumis Ir des con- 
ditions 0x1 prescriptions autres que cdes  aurqxiellps snnt soumic 
les nationaux, sans prejudice toutefois, des prescriptions de 
police concernant les &rangers.” 

The Committee, however, was fully conscious of the advanced 
position it took by stating these principles in an article of a future 

l) 

2) 

cf. Draft Convention prepared by the German Society for International 
Law in 1930 esp. art. 2 paragraphs 1 & 2 (a) Z.V 1930 pp. 359-360 

Franc; (J. Chevrau) v. Great Britain), 1961, Hickwoith, vol. 111, 693; see 
also Powers Case, Moore, Arbitrations, pp. 3274-3275; and cases kfore the 
American and British Claims Commission, Moore, Arbitrations, pp. 3278-3311. 
Whiteman, Damages, vol. I 

The same rinciple was ;go expressed in Basis No. 11 of the Codification 
Conference wiich reads: 

,,A State is responsible for damage suffered by a foreigner as the result of 
the executive power unwarrantabl depriving a foreigner of his liberty. The 
following acts in particular are to ge considered unwarrantable: Maintenance of 
ille a1 arrest; preventive detention if it is manifestly unnecessary or unduly 
profonged. im risonment without adequate reason or in conditions causing 
unnecessaiy sgfering? 

p. 287-307 

L. of N. Doc. 75.M.69.1929.V. p. 70. 
3) Basdevant, Rbpertoire, vol. VIII, p. 34 
4, L. of N., Doc. C.36.M.21.1929, 11, p. 32 

international convention. Several governments had drawn its attention 
to the restrictions nationals of Asiatic countries were subjected to 
in. their territory, and we might add that there is hardly a country 
in the world where freedom of circulation is realized in such a 
manner. The Committee thought it necessary to exonerate itself from 
all responsibility in the following manner: 

“Tout en se rendant pleinement compte des grandes difficultks 
que soulevent dans certains pays les problemes crkks par la 
diffhrenre d p  rgcps:, la CnmitA kcnnomique n’a pas cru devoir 
les viser lui-meme dans le statut libkral qu’il s’est proposk de 
codifier. La dkcision en cette matiere appartiendra h la Con- 
ference, si du moins elle en est saisie.” l) 

Thniigh it is perfectly correct to affirm that the alien is protected 
by international law from arbitrary deprivation of his personal 
liberty, it would nevertheless be wrong to maintain that this implies 
the right to circulate and establish himself freely and unrestrictedly 
in his State of residence, International law does not oblige the 
Stata to accord alicns a right which thc Stato not only denies to 
its own subjects, but which obviously would jeopardize its social and 
internal security. As long as the present system of social and econ- 
omic order in the interior of the State and that of power politics and 
economic competition in their mutual relations continues to prevail, 
and, as it appears, to become even aggravated, the protection of 
the freedom of circulation by international law conceived in such 
a form is unthinkable. This particular part of personal freedom is 
consequently not included in the international standard of law. 

From the wide angle of world peace and social progress, this is 
to be deplored, but from the practical point of view the problem 
is not very relevant. It was rarely, if ever, the object of diplomatic 
friction and, in general that limited freedom of circulation the alien 
enjoys in countries of western civilization seems to be sufficient for 
ordinary purposes. Where it is not, it is more than often regulated 
by bilateral conventions of establishment and so forth. 

A further problem which enters the realm of personal freedom is 
that of freedom of conscience and worship. 

This problem, too, has rarely been the object of international 

1) L. of N., Doc. quot., p. 33 
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action with regard to foreigners. We must therefore base ourselves 
largely on the considered opinion of doctrinal writers. 

A majority of them considers the freedom of conscience to be 
guaranteed by international law, I) since the peace of Westphalia. 2, 

In the 19th century, religious freedom was recognized by two 
important treaties, namely the treaty of Paris, March 30, 1856 and 
the treaty of Berlin, July 13, 1878. 3, 

It  furthermore was postulated in 1926 by a project of the American 
Institute of International Law concerning the “International Rights 

The correlative aspect of freedom of conscience gets less support, 
that is to say, freedom of worship; although so widespread has be- 
come the habit of tolerance that any attempt to abridge completely 
the freedom of worship of a resident alien would now be regarded as 
contrary to general practice. “> It is, however generally agreed that 
the practice should not be contrary to public morals. 6 )  

A gnnd evample of hnw thew mntterc me genernlly trpaterl i s  fm- 
nished by Articles I and V of the treaty of friendship, commerce 
and navigation between the United States and Liberia, signed on 
August 8, 1938: ’) 

Article I assures the right “to exercise liberty of conscience and 
freedom of worship”. Ait ic lc  V piovidcs Puithci tha t  the “nationals 
of each of the territories of the other, may without annoyance or 

and Duties of Natural and Juiidical Pcrsons” (art. 1). 4) 

I) Sup orted by Rivier, vol. I, p. 310; Fauchille, vol. I (l), p. 959- H de 
vol. I, p. $2; Cutler, A. J vol. 27 (1933) 230- Kaufmann E Recueil’vol54 
(1935 IV), p. 430; Opposf?h by Stmpp De%kt, 6 120: ,,KeiAen’besonde;en Vol- 
kerrechschutz geniessen religiose u n i  sittliche Anschauungen Staatsfremder”; 
Triepel, Volkerrecht und Landesrecht, p. 344. 

2) Liszt, French ed p. 210 
3) 
*) A. J., spec. suppl., vbl. 20 (1926) p. 326; cf. also VIIIth Conference of 

American States, 1938; “The Republics represented at the Eighth Intern. Con- 
ference of American States declare: 

(1) That, in accordance with the fundamental rinciple of equality before the 
law an persecution on account of racial or re&$ous motive which makes it 
im ’ossid;e for a y p  of human beings to live decent1 is contrary to the 
pogtical and juri ical system of America. (2) That the zmocratic conception 
of the State guarantees to all individuals the conditions essential for carrying 
on their legitimate activities with self-respect”. A. J., vol. 34 (1940), suppl., pp. 
168-169 

5, Hyde, vol. I, p. 703; Liszt, op. cit., p. 210; Project, loc. cit., art. 1 (6) 
0 )  With re ard to Mormon missionaries and their doctrine of polygamie, see 

Hackworth, v j .  11, p. 148 (expulsion from Prussia); vol. 111, p. 697 (expulsion 
from Switzerland) 

7) Hackworth, vol. 111, p. 559 

Basdevant, Rkperibire vol. VIII, p. 34 

molestation of any kind, conduct religious services within their own 
houses or within appropriate buildings which they may be at liberty 
to erect and maintain in convenient situations, provided their 
teachings or practices are not contrary to public morals.” 

Essentially the same position was taken by Mr. Litvinow in a 
note of reply to the Government of the United States, dated Novem- 
ber 16, 1933. I) He replied that 

“the Government of the Union of Soviet Socialist Republics as 
a fixed policy accords the nationals of the United States within 
the territory of the Union of Soviet Socialist Hepublics the 
following rights referred to by You: 
(1) The right to ‘free exercise of liberty of consciaiica a d  
religious worship’ and protection ’from disability or per- 
~ccution on aooount of their religiouq faith nr wnrqhip’. 

(2) The right to ‘conduct without annoyance or molestation of 
any kid rdiginiir. services and rights of a ceremonial nature’.” 

In the ligth of these facts it seems therefore that freedom of 
conscicncc and worehip is essentially a pnrt of the minimiim standard. 

One specification, however, seems to be necessary. The recogni- 
tion of freedom of conscience does not include active forms of 
religious behaviour, namely the missionary activities. A State is 
legitimately allowed to forbid missionaries to proselytize in its 
territory, if it deems it desirable and necessary to do so. 

There are still a number of freedoms which belong under the 
heading “Personal Freedom”. They are of a vague and sometimes 
tendencial character, such as freedom of association, freedom of 
action and freedom of speech. I t  is believed that international law 
does not extend protection to such matters. 2, 

These freedoms are certainly coloured by politics and therefore, 
as we shall see in the next section, beyond what an alien can aspire 
to enjoy. Often States may permit aliens to exercise such rights 
within specified limits. This, however, must be understood to be a 
voluntary concession of the State which can be withdrawn unilaterally 
at any moment without violating any rule of international law. s, 

Hackworth, vol. 111, p. 649 
2) Supported by Pillet-Niboyet, pp. 189-190; opposed by Liszt, p. 210; 

Fauchille, op. cit., p. 930; Project, loc. cit., Art. 1 (4) 
3) Verdross, Recueil, vol. 37 (1931, 111). 379 
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Concerning free speech, a State may exercise censorship over what 
is spoken or published or pictured within its territory. Conversely, 
a State has little ground for complaint when its nationals within 
a foreign country are, pursuant to the local law, subjected to restraint 
through such action, 1) 

This opinion was given excellent expression to by an American 
Court: z, 

”We do not mean to say that aliens have no right of free speech 
. . We do, however, lay it down as a self evident proposition 
that aliens have no constitutional rights to share in the privilege 
and responsibility of attempting to change our law or forms of 

being engaged in good faith to accomplish those ends, to engage 
in scurrilous or anarchistic propaganda which has been 
declared, . . . to be dangerous to the public welfare.” 

govornmcnt, and hcncc tho7 havc no right, undor covor of 

In conclusion, only the protection from arbitrary deprivation of 
liberty and freedom of conscience and worship seems to be the 
right the alien enjoys according to the international standard. 

It would perhaps be possible to subsume other problems under 
this heading as well as those discussed. Some of them will appear on 
a later occasion a i d  DUIIID have be611 11aglected. Since it is the object 
of this section to establish solely what rights the minimum standard 
embraces, those which obviously could never come within the realm 
have been omitted on purpose. 

There is still another problem, not directly related with the present 

Hyde, vol. I, p. 708. cf. also the Final Act of the Second Meeting of {lie 
Ministers of Forcign Affaik, Habnna, 1940: 

To recommend to the Governments of the American States that they adopt 
the following le islative or administrative norms, without prejudice to the respect 
due to their in%vidual and sovereign right to regulate the juridical status of 
foreigners: 

(a) Effectivc prohibition of every rlitical activity by foreign individuals, 
grou s or political parties, no mflttcr w at form they use to disguise such activity. 

(bfRigo.ouo O U ~ O ~ + : ~ O ~  of tho =ntr of forOiignczr b t o  thr I=tiol,.J Lnlituly, 
particularly in the case of nationals o f  non-Aiuerican States; 
(c) Effective police sn ervision of the activities of foreign non-American 

grou s estiblishod in the ker ican States; 
(dfCrearton of an emergency penal systcm tor the ottcnses set forth in this 

article.” 
A. J., SUPP., vol. 35 (1941), pp. 11-12 
*I 

~ ~ ~ ~ ~ ~ i ~ t i ~ ~ ~ ~  VII (4): 

State v. S i n e h t  et ah, Hackworth, vol. 111, p. 557 

matter, but of importance and interest, which merits a brief expo- 
sition. 

Rights, like those we have enumerated, are often recognized with 
reservation of the “ordre public national” of the State of residence 

This is a misleading way of expressing an intention. 
It means that the State would be in a position to abrogate uni- 

laterally rules of international law under the pretext that the cir- 
c~rnstance~ force it to take ex~aordjirary iiieaburm uticlri the cuvci 

of the maintenance of the “‘ordre public”. 
But it is firmly established as a rule that the minimum standard 

takes precedence over the “ordre public” of the State of residence 
except in cases when the so-caged clause of ”ordre public” has been 
stipulated in a treaty of establishment. ‘1 lhis 1s to prove that 
these rights as enumerated are not dependent on the “ordre public”, 
that it is still international law which either grants them to tlie 
alien or not. 

In conclusion of this section, we may state Rule No. 3, formulated 
in the following manner: 

International law protects the alien‘s personal and spiritual liberty 
u;tthm socially bearable Limits. 

5. Political Rights and Duties 

Under political rights we understand rights which enable the 
individual to take part in the exercise of the State power, 2, and to 
participate in any manner in the formation of the will of the State. 8, 

It is unanimously agreed that according to common international 
Iaw the alien may be excluded fruni the puhxmiuii uf sight5 
which normally belong solely to the nationals of the State. 4, 

This does, however, not mean that aliens may not be accorded 
political rights as a pure favour. Various efforts in this direction 
may be observed in recent State-practice which do not enjoy thc 

1) Gneeenheim. vol. I. PP. 310-311 
Z i  v %oh. Frernrlmr&t, 352 
3) Verdross, Recud, vol. 31?(1931, III), p 379 
4) Guggenheim, vol. I. p. 311; Verdross, lac. at., p. 379; Fnsch, op. cit., 

p. 352: Basdevant, Rbpertoire, vol. VIII, D. 36, Cutler, A. .I., vol. 27 (1930, pp. 
227-228 
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protection and encouragement of international law, and efforts the 
value and sincerity of which are rather doubtful. I) Exclusion re- 
mains, however, the general principle. 

Such was also the opinion of the Ministers of Foreign Affairs ot 
the American Republics, when they met for the second time at 
Habana in 1940: 

“The exclusion of foreigners from the enjoyment and exercise 
of strictly political rights is a general rule of international 
public law incorporated in the constitutions and laws of 
States.” z, 

In accordance with this general rule, it is furthermore universally 
recognized that the State of residence may exclude aliens from all 
public employment, civil or military and from all functions which 
include a delegation of a part of public power. 8 )  

A different question is whether the State of residence is legitimated 
by common international law to impose upon aliens certain political 
obligations. 

I t  is correlated to the absence of political rigths that, in addition 
to tho duty of obodicnco, alicns may be required to abstain from 
political agitation and in fact from all matters which may be said 
to concern citizens exclusively. 4,  

This provision is especially directcd against the political conduct 
of aliens, who, though resident in a foreign country, were permitted 
and at times requested by their national government to take part 
in plebiscites and other activities in contravention of the sovereignty 
of their country of residence. It is evident that an alien ran nnt 
exercise any political activities, whether in respect to the State of 
residence or his home State. 
The VIIlth International Conference of American States, Lima, 

1936, formulated in No. XXVIII of the Declaration of Lima: 6 ,  

“Aliens residing in an American State are subject to domestic 
jurisdiction and any official action, therefore, on the parts of 
the Coiwrnmpntc nf tho rnnntrier of which such nlienr are 

Basdavant op. cit., p. 37; 6. the Ar entine and Soviet Policy. 
*) Final Act ’ A  J suppl vol. 35 1943) p 10 

*) Cutler, loc. cit., 227 
3 A.J., suppl., vol. !4 (1940), p. 198 and Fenwick, A. J,, vot. 33 (1939), p. 265 

8)  vcrdms,‘ioc: ilt., p. $79; cf. ,Lo L.‘oiiv., Dw. C.36.M.2i.igz9.Ir, p. 4 
and below section IV (2) 

- 153 - 

nationals, tending to interfere with the internal affairs of the 
country in order to regulate the status or activities of those 
aliens, is incompatible with the sovereignty of such States. 

The Eighth International Conference of American States Resolves: 
Tu ~ewiiiiiilid to IJie Guvtmin~en~s oI the Ammican Republics 
that they consider the desirability of adopting measures pro- 
hibiting the collective exercise within their territory, by resident 
aliens, of political rights invested in such aliens by the laws 
of their respective countries.” 

This principle also was held by the Ministers of Foreign Affairs 

“The aforesaid exclusion from the enjoyment of political nghts 
implies the tacit prohibition for foreigners to engage in political 

reside.” I) 

of the American Republics at their second meeting: 

ootivities within the territory of the States in which thpy 

In the field of political obligations, it is considered to be a principle 
of common international law that the alien cannot be submitted 
to compulsory mifitary service. z, 

It is, however, felt necessary to distinguish between the obliganon 
to defend the State against external aggression and that of fighting 

signed at Habana in 1926 by the VIth International American Con- 
ference states: s) 

“Foreigners may not he obliged to pel form military service; 
but those foreigners who are domiciled, unless they prefer to 
leave the country, may be compelled, under the same condinons 
as nationals, to perform police, fire-protection, or militia duty 
fnr the prntertinn nf the plare nf their dnrnirilp ngainst nnhirnl 

catastrophes or dangers not resulting from war.” 

The provisions of paragraph 2 of article 11 of the Draft Con- 
vention prepared for the Paris Conference of 1929 have to be under- 
stood in the same manner. It is declared therein that aliens are 
exempt in times of peace as well as during war from all obligatory 
military service in the army, navy, or air force or even in any form 

internal dangers. Article 3 of the Convention on the Status of Alimr, 

3, A. J., suppl., vol. 35 (1941) p. 10 
2) Verdross, Recueil, vol. 37 (1931 III), p. 379; Guggenheim, vol. I, p. 311; 

8) A. J., suppl., vol. 22 (IS%), p. 137 
Basdevant, op. cit., p. 37 
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of national guard or militia. Furthermore they are liberated from all 
personal duties replacing military service such as replacement tax. l) 
. These provisions, however, were not understood as barring the 
aliens from participating in acts of social solidarity like fighting fire, 
natural catastrophes and all danger which are not a result of war. 
Rules with contents such as described seem to be accepted by general 
State-practice. z, 

They are a direct outcome of the fact that, on the one hand, the 
alien is not a member of his State of residence and consequently 
can not bc askcd to fulfill any political duties which by thcir naturc 

presuppose a bond of allegience, and, on the other, it seems only 
just that domiciled aliens participate in efforts to protect the country, 
the hospitality of which they enjoy, from dangers. In such a case 
it is not a question of politics. The distinction had already been made 
by Vattel who was of the opinion that, in recognition of the pro- 
tection he enjoys, the alien must contribute to the defense of the 
country as far as his stahic; nf riti7en nf nnnthpr rniintry makec it 
permissible. 8 )  

We need not devote any special attention to related questions, 
such as the duties of aliens who showed themselves to be willing 
to become citizens of their State of residence, 4, and the status of 
ncutral alicns “) and voluiitai y iiiilitai y st;i vicc. ”) The cstablishincnt 
of the general rule of positive international law suffices in our case. 
This exemption from political duties is not restricted to military 
obligations. It furthermore applies to all political functions of an 
administrative or judicial character. We shall come back to this 
problem on a later occasion. 

In view of this brief exposition, general international law seems 
to cover the field of political rights and duties in the following 
manner: 

Rule No. 4: 
According to general international law, aliens enioy no political 

rights in their State of residence, but have to fulfill such public 
duties as are not incompatible with allegiance to their home State. 

l) L. of N. Doc. C. 36.M.21.1929.11, p 5; Guggenheim, vol. I, p. 311 
2) Borchard Di lomatic Protection, p. 64 
8 )  Vattel, Bbok PI, chapter VIII, paragraph 105 
4) Verdross, loc. cit., p. 381 
6, Gug enheim, vol. I, p. 311 
0 )  Basckvant, op. cit., p. 39 

IV. RIGHTS AND DUTIES CONNECTED WITH THE ECON- 
OMIC ACTIVITIES OF THE ALIEN 

1 .  Civil Rights 

So far we have devoted our attention entirely to the rights which 
the alien enjoys in his capacity of being a member of humanity. 
We have found that a good many of these fundamental rights are 
protected by general international law and form therefore a sub- 
stantial part of the international standard. 

With this section we eriter a field wliicll Loin a certain idcnlistic 
viewpoint may be considered as fundamental as the former, but 
has bernmp, thrniigh the developments the basic conception of 
humanity has undergone by the fact that man lives in an organized 
society, to be of an inferior order, submitted to the needs and desires 
of society itself. In a modern democracy, personal rights take to 
a certain extent precedence over the will of the society or at least 
coiiipctc with it on a basis of oquality, whereas the economic right!: 
are considered to be inferior to the same will of society. This is, 
however, not to be understood as passing a judgment on either 
group of rights; they are both as important as the other. 

To begin with we have to consider some rights which take an 
intermediqte position between the two sections, which after all ale 
based on an arbitrary division of reality, justified by experience. 
On the one side, they are inalienable rights of mankind, and, on the 
other, closely linked up with man’s economic activities. 

The recognition of the alien’s juridical personality makes him R 

subject of civil rights and obligations. The faculties which the alien 
must be held to enjoy correspond therefore largely with the capacities 
conferred upon nationals by the local law. l) Indeed international 
law governing the rights of aliens cannot be given a content com- 
pletely independent of the legal faculties which a given system of 
municipal law recognizes in its own citizens. On the other hand it 
need not go so far as to recognize all of them. 
It is often held that there are some fundamental elements - “funda- 
mental in the sense that they are considered essential to the alien’s 
existence in modern society” 2, - almost everywhere accepted as 

1) Freeman, Denial of Justice, p. 511; Verdross, Recueil, vol. 37 (1931, III), 

2) Freeman, op. cit., p. 511 
p. 357 
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to belong to the minimum standard. I) It will, however, only at the 
end be possible to judge whether international law admits aliens to 
as many rights as modern life requires. 

To speak about civil rights in general is rather difficult. There 
seem to be different theories as to what their content is. z, These 
rights which really are of international importance will be analysed 
in the following sections. The others, to which we cannot devote 
any space, are either of secondary importance and rarely, if ever, 
the object of international reclamations, or are implicitly recognized 
with the juridical personality of the alien. 

2. The Alien’s Right to Work and Exercise a Profession 

With the preswit section we enter an altogether different realm. 
We are to study the implications caused by the natural and necessary 
desire of the alien to partake in the economic activities of his State 
of residence. Our task amounts therefore to the analysis of the 
problem created by the alien’s participation in economic life either 
independently as businessman, industrialist or craftsman, or as 
employee or worker. As in the previous sections, we are only in- 
terested to discover the rules of general intcrnational IAW. W o  thorc- 
fore shall not devote much attention to the innumerable arrangements 
and provisions in commercial treaties and other bilateral agreements, 
progressive and valuable though they may be, because it is not 
believed that the norms regulating the economic domain are inspired 
by other principles than those of general international law. a) 

With regard to general international law the position seems to be 
the following: 

A State may exercise a large control over the pursuits, occupations 
and modes of living of the inhabitants of its domain. In so doing, 
it may doubtless subject resident aliens to discrimination without 
necessarily violating any principle of international law. 

According to general international law, the States, members of 
the international community, are not obliged to base their economic 
legislation on the principle of free activity and intercourse. They 

Basdevant, Rhpertoire, vol. VIII, p. 40-41 
2)  cf. Basdevant, op. cit p. 40 ancfauthors cited. 
3) Valdruss, loc. Clt., p. $95 

may, consequently, reserve the exercise of economically gainful 
occupations to their own nationals and exclude aliens completely. l) 

Numerous statutory provisions have been enacted in the various 
States excluding aliens from engaging in certain professions. 

In the first place, it is understandable that, since aliens do not 
possess any political rights or duties, they are legitimately excluded 
from all occupations which demand an allegiance to the State, such 
as it the case in public and governmental services, courts and SO 

forth. These exceptions usually are maintained even in the most 
liberal treaties of commerce and establishment. 2, 

In view of the structure of the modern State which only tolerates 
nationalism favourable to itself, these restrictions seem perfectly 
justified. 

Municipal legislation, however, does not stop at this point. Often 
it discriminatcs against aliens and enactments to that effect are 
defended on the ground that they are a justifiable and necessary 
exercise of police power, 3, How far such a justification can be held 
valid, is difficult to say because international law apparently does 
not furnish a standard which we could accept as a guiding principle. 

This absence is fortunately somewhat counterbalanced by con- 
stitutional guarantees from which the alien benefits in many 
countries. The most noteworthy piece of municipal legislation which 
protects the alien from abuse of police power doubtlessly is the 
Fourteenth Amendment of the Constitution of the United States. 
What this Amendment aims at can be illustrated by quoting the 
words of an American Judge on it: 4, 

“These provisions (Fourteenth Amendment) are universal in 
their application, to all persons within the territorial juris- 
diction, without rcgnrd to any diffcrcnccs of racc, colour, or 
of nationality, and the equal protection of the laws is a pledge 
of the protection of equal laws.” 

The absence of such beneficial provisions easily may lead to con- 
siderable hardship, to which the national State of the suffering alien 

1) Guggenheim vol I p. 313; Verdross, loc. cit. p. 389. Hyde vol. I p. 656 
2) of. 0.g. L. of”. Drift Convontion, art. 7 (a), Doc. G.&3.M.2hXB. i1, . 4, 

3) cf. for examples Hackworth, vol. 111, pp. 617-619 
4) Yich Wo v. Hopkins (1886) 118. US. 356 quoted in Gibson Aliens and 

and A.D. 1938-40, case No. 127, Admission as Attorney (South Africa7 

the Law, p. 127, cf. for general discussion, the sahe, op. cit., p. 119:144 
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is very likely to react by discrimination against aliens within its own 
jurisdiction. A better example of the fallacy of the sosften advocated 
principle of reciprocity could hardly be found. 

A further aspect which has to be considered is discrimination 
to protect national labour. This enters already too much into the 
political and economic sphere of world problems as it could properly 
be discussed in a legal study. Sometimes States have arrived at a 
point of regulating the problem of foreign labour by bilateral trcatics, 
but in general it is quite safe to state that there is hardly a field 

the lack of co-operation and of regulations so utterly lacking in 
ultimate design. 

As it is, protection of national labour is perhaps the most prominent 
feature of discrimination in the economic sphere. Its roots can be 
I a c d  fdl bdick and even the most liberal States could not escape 
its grip on the internal social relations. The findings of an expert 
describing the situation of alien labour in the Unitcd Statps in I932 
may serve as an example. l) 

in thc complex of intornational pioblems which a u f h s  inorc fiom 

“In the United States a condition exists wherein three out ot 
eveiy five johs are closed to aliens, where four out of every 
five memberships in labour unions are open to citizens only, 
and where innumerable laws in each State deter an alien from 
entering many occupations. Such a condition, when imposed 
on an alien, rooults in a tcndcncy to cmigato Lack home. 
Hence any analysis of the general topic of the attitude of States 
to employable aliens should involve an inquiry into the attitude 
of industrialists of any country toward their employment, a 
statement as to the position taken by labour unions towards 
admitting such foreigners to their ranks and a view of the 
statutes of the Governments themselves as they pertain to the 
employment of aliens.’’ 

The analysis of the situation in most of the European States would 
reveal even more drastic features. 2) 

A convenient and effective method of imposing extensive limit- 
ations upon the participation of aliens in economic life has proved 
to be a system of registration to which many countries have resorted. 

Fields A. J. vol. 26 (1932) pp. 674-675 
Fields: loc. clt., pp. 675--&S!j I) 
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Each alien is furnished with a certificate or a work permit. The 
issuance of these certificates or permits is dependent on a number 
of factors, including the extent of employment 1n a given profession 
or occupation, the number of aliens present, the character of the 
work, the granting of reciprocity by the alien’s colmtry, etc. The 
various aspects we cannot dwell on any longer. 

Turning back to the question of treatment of aliens in commerco, 
one principle of general international law at least seems to have 
gained universal recognition, namely that there is a right of inter- 

grant equality of treatment, and that a government has a right to 
ask for equality of treatment. I) 

Equality of treatment in this connection does not signify national 
treatment. It means prohibition of discrimination among aliens of 

Equality of treatment must be considered as an essential rcquire- 
ment of international freedom of commcrce, *I as it was defined in 
an authoritative manner by the Paris Conference of 1929: 

national common law imposing the govornmonts tho obligation to 

diffncnt nationalities. 

“Article 1, paragraph 1; Les ressortissants des Iiautes Parties 
Contractantes pourront, m&me sans rksider sur le territoire des 
autres Hautes Parties contractantes, y prockder A toutes trans- 
actions curnmerciales, notamment vendre des marchandises, 
faire des achats, recueillir der commandes, livrer des mar- 
chdndlses sur commande et  execiiter des travaux sur com- 
mande, pour autant que ces transactions ou l’exkcution de ces 
travaux ne soient pas soumises, d’aprks les prescriptions lkgales 
dudit tcrritoirc, mame pour ses ressortissants, B I’octroi d’une 
concession. 3) ” 

The Paris Conference in general devoted much time and erudition 
to the questions arising out of commerce and occupation by aliens. 4) 

The Draft Convention, however, had been rejected by the Con- 
ference and has lain dormant ever since. Neither advanced nor 
backward countries have shown a disposition to reopen a general 

‘) Cdbertson, A. S., Proceedings, 1937, p. 74; Guggenheim, vol. I, pp. 

2) Guggenheim, vol. I 314 
a) Doc. C. 36.M.21.162t11, p, 3 
*) Duc., Ioc. Clt. ,  pp. 122-1bZ 

313514 

PDF compression, OCR, web-optimization with CVISION's PdfCompressor

http://www.cvisiontech.com/pdf_compressor_31.html


- 160 - - 161 - 

consideration of the problems with which it deals nor did it have 
any practical effect as it stands. I) 

We cannot linger any longer over these questions, since it has 
become apparent that they do not involve questions of general inter- 
national law. The economic structure of a country demands such 
delicate handling nowadays that States are as opposed as ever to 
any interference which possibly might restrict their freedom of 
action, even if it is only with regard to aliens. The problem of foreign 
labour and of commercial competition can only be solved on a m l y  

form, the economic situation of the alien is inevitably to remain 
precarious and lacking the protection of the law of nations. 

Though it is a common enough postulate that a government which 
lays any claim to being civilized must extend to all residents within 
its jurisdiction, alien or national, freedom of oppw tuiiity LU cngage 
in employment of some kind for the sustenance of the individual. 2, 

T t  ic: nnt oiir tmk tn  express an opinion with regard to the national, 
but it is only too obvious that the alien today enjoys no such thing 
as freedom of opportunity. 

In the right of these considerations we think that Kule No. 5 should 
be formulated in the following manner: 

General International Law gives aliens no right to be economically 
active in foreign States. In cases where the national policies of foreign 
States allow aliens to undertake economic activities, however, general 
international law assures aliens of equality of commercial treatment 
among themseloes. *) 

iiiteinational level and bcforc that will havo been achieved in mmp 

3. Properly Rights 
Private property is an institution of the utmost importance in 

democratic-capitalistic States. With the rise of Bolshevism, it has 
become a subject of eternal and fruitless controversies. The attitude 

l) Cutler A. J vol. 27 (1933) p. 235 
2 )  Gibsa;, Alilns and the La&, D. 119 
3) Verdross an explanatio; for this no very encouraging situation, 

Recueil, vol. 37 1931, HI), p. 395-396: 
,,Cette difference entre Es rhgles penerrales et le droit special du domain 

6conomique s’explique cependant faci ement par le fait que le droit general 
contient des rhgles reconnues par la conscience ‘uridi ue universelle, de maniare 

ue nu1 Etat ne peut bluder leur application A I’Cgar! des &an ers, tandis que 
jans le domain Bconomique proprement dit une opinion jurifiique mondiale 
n’existe pas.” 

of international law towards private property, even if we deal with 
it in this connection only with regard to aliens is, by the fact that 
the law of nations is a universal legal order of a superior level, of 
great practical and scientific interest. 

It is considered to be a convenient method of dealing with the 
problem by discussing the two separate aspects of the institution, 
namely the acquisition of property on the one hand, and the 
protection of acquired property (acquired or vested rights) on the 
other. 

a. Acquisition of private property 

Strange as it may seem, a coherent theory of acquisition of proper- 
ty as a separate institution has not been developed in the literature 
of internatxonal law, Although partial aspects of the subject have 
been treated under widely differing categories, it has not been the 
object of great attention in general To nnyhody whn ic: nnt familiar 
with the intricacies of the international legal order, this may come 
as a surprise. 

The explanation lies, however, in the fact that international law has 
not developed a conception of property of its own, but has solely 
established the principle of pruLacliuii ul ptt’upaity. ‘) 

As a direct result of this, it can be affirmed that a State enjoys an 
exclusive right to regulate matters pertaining to ownership of proper- 
ty of every kind within its territory.2) Thus it may determine not 
only the processes by which title may be acquired, retained or trans- 
ferred, but also what individuals are to be permitted to enjoy the 
privilege of ownership. The alien has therefore, according to general 
international law, no right to demand to be able to participate in that 
privilege, either with respect to movables nor to realty; and any 
international intervention which would have such a demand to its 
object would fail. *) No rule of international law is believed to 
prescribe a different course. 

In actual practice this principle is less strictly applied in the case 
of movable property. Usually movables may be held and inherited 
by aliens, subject to various limitations in the public interest. Some 

I) Gu genheim vol I p. 300 
2) Hytie, vol. 1: p. 656 
*) Cavaglieri, Recueil, vol. 26 (1929 I), p. 458 
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authors consider such property as one of the essentials of life and 
therefore accessible also to the alien. ‘) 

It would, however, be difficult to draw the line between movable 
property as an essential of life and movable property which belongs 
to another class, A frequent reservation is that movable prupcrly 
and transferrable securities are barred from acquisition by foreigners, 
if their acquisition by aliens is likerly to result in “undue command” 
of vital economic resources or to endager these in exceptional cases, 
such as currency crises.2) Furthermore, it is not believed that this 
somewhat vague expression of “essentials of life” has any influence in 
international law at all. It can be easily conceived that in a society 
which has aholkhed or does not know private property, essentials of 
life in such a form are non-existent. It seems therefore difficult to 
maintain that the above-mentioned rule suffers exceptions with regard 
to  movable property. 

On the other hand, there seems to be universal agreement that a 
State may he iinwilling to permit arqiiicition, wrreccinn and retention 
to title to immovable property within its domain by persons other 
than its own nationals. 3, 

Municipal law of the various States has made application of this 
right in various forms and it can safely be stated that there seem to 
be no general rules at 311. I t  naturally cannot b e  our task to enter 
into details with regard to any State, because, by so doing, we would 
leave the realm of international law. This problem has, however, often 
been the object of research in the different States and we refer to 
that literature. 

two judicial decisions of two different countries. 
In one case, Terrace et al. u. Thompson, Attorneq General of the 

State of Washington (1923), the United States Supreme Court held: 4, 

“The regulation of the Statute (which disqualified aliens who 
had not declared their intention to become citizens from taking 
any interest in land for farming or certain other purposes) was 

Tho varioty of rcguhtions, howcvcr, will bc illustratcd only by 
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within the police power of the State, Except as treaties provide 
otherwise, the State may prohibit entirely thc alien ownership 
of land.’’ l) 

With regard to thc acquisition of real property by aliens in Cer- 
nany the Reichsgericht held (1922): 

“Aliens must obtain the consent of the State authorities for the 
validity of acquisition Of land.” *) 

Besides and beyond these two modes, almost any other rule may 
be provided for by municipal law. To realize this possibility, how- 
ever, suffices for our purpose. 

InternationaI law may therefore in the light of this brief ex- 
position not be relied upon to give the alien a right to acquire any 
form of property. To maintain the opposite opinion would indeed 
mem to fail to reali7e the natiirp of pmitive international law. 
Whether this principle is just is not questioned at all, because it 
is of no concern to us. Natural law, on the other hand, holds a 
different view: 

Among the so-called natural, inborne, sacred rights of man, private 
property pl i lp  an iropurhmt, if iiut t h  IUUS itiipuitait, rule. Neaily 
all the leading writers of the natural law doctrine affirm that the in- 
stitution of private property corresponds to the very nature of 
man.3) In accordance with this conception, John Adams wrote the 
following sentences, expressing thereby the conviction generally 
accepted m his time: 

“The moment the idea is admitted into society, that property is 
not as sacred as the laws of God, and that there is not a force 
of law and public justice to protect it, anarchy and tyranny 
commence. If ‘Thou shalt not covet’ and ’Thou shalt not steal’ 
(rules presupposing the institution of private property) were 

l) Fanchille, vol. I(1) p. 949; Rivier vol. 1 p. 910; Basdevant, o p  cit., p. 45 
2) Cutler, ~ m .  cit., p. ’243; cf. also draft cbnvention, art. 10 
3) N de, vol. I, p. 651; Rivier, vol. I, p. 290; Cavaglieri, loc. cit,, p. 258; 

Moore, Ligest, vul. IV, pp. 32-50; Cutler, loc. cit., p. 239; Freeman, Denial, 
p. 513 

4) A.n. 1813-24, owe No. 149 

6. for the regulation in the US., Gibson, op. cit., pp. 45-86; cf. also 
Ap legate v. Luke, A.D. 1927-28, case No. 222; Takiguchi v. State of Arizona, 
A.8. 193597, case No. 147 

2) Immovables (Aliens in Germany) Case, A.D. 1919-1922, case No. 169 
81 KeIsen. General Theories of Law and State. p. 10 
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not commandments of Heaven, they must be made inviolable 
precepts in every society, before it can be civilized or made 
free.” *) 

Any form of society which reserves property exclusively or even 
only partly to the community itself is consequently not only unjust 
but even not maintainable. 

This doctrine, however, overlooks fundamental facts: 
As Prof. Kelsen explains, history shows besides legal orders in- 

stituting private property others that recognize private property, 
if at all, only to a very restricted extent. We know of relatively 
primitive agricultural societies where the most important thing, the 
land is not only owned by private persons, but by the community; 
and the experience of the last decades shows that a communistic 
organization is quite possible even within a powerful and highly 
industrialized State. Private property is historically not the only 
principle on which a legal order can be based. 2, 

There is clearly no rule in international law which forbids a 
State from throwing aside the characteristics of an individualistic 
society and passing over to a rCgime founded upon socialistic or 
communistic principles, A State possessing a socialistic or 
communistic organization cannot be compelled to grant to the sub- 
jects of a foreign State a Iegel condition which is onIy possible in 
a State with a capitalistic economic organization. 3, 

On the other hand, it has been maintained that whenever the 
ownership of private property is permitted, the alien’s right to 
participate in the privilege must be admitted. *) We hesitate to 
state, however, this as a rule. International law, as a universal system, 
cannot make exceptions. A t  the most it may be considered as a matter 
of international comity. We therefore think that the attitude of 

l) Works of John Adams, 1851, vol. Vl, p. 9, as quoted by Kelsen, op. cit., 

2) op. cit., p. 11 
3) 

p. 10 

Kelsen, Ilecueil, vol. 42 (1932, IV), p. 250; cf. also Harvard Draft Con- 
vention on Responsibilit 1.10, C U I I U ~ ~ ~ J ~ ~ L  

to art. 5: “Internationa?hw shouyd not be deemed to prohi& social experi- 
ments, if undertaken in good faith and not for the purpose of spoliation.” 

A. J., s ec. sup$, vol. 23 (1929), 

“1 Frccmnn, Doninl of Justicc, p. E;lP 

international law towards tlit: acquisition of proporty by aliens has 
to be formulated in the following manner: ’) 

Rule No. 6: 
According to general international law, the alien$ privilege of 

participation in the economic life of his State of residence does not 
go so far as to allow him to acquire privnte property. The State of 
residence is free to bar him from ownership of all or certain pro- 
perty, whether movables or realty. 

b. 
In the absence of an explicit rule of general international law 

allowing foreigners to acquire property, we have found a factor 
seriously limiting the alien’s sphere of activities in a foreign State. 

In actual practice the absence of such a rule is not felt as much 
as it might be feared. Almost all States exercise their right to 
exclude aliens from ownership only in few particular instances, such 
as in cases of certain kinds of movables likely to be vital importance 
for the economic military security of the State and of land carrying 
mineral wealth. The States may and do confer rights to the alien 
beyond the minimum rights required of them. 2, 

The reason for the absence of a rule to that effect is quite under- 
standable. It would be impossible to affirm a right of ownership in 
an absolute manner because this could have implications menacing 
the State. It would have to provide therefore for legitimate exceptions 
which, in turn, considering the complexity of the problem and the 
variety of the needs of the different communities, cannot possibly be 
generalized. A customary rule of international law, containing a 
catalogue of exceptions, on the other hand, is unthinkable. 

The principle of protectfoit of private pupel ly should consequently 
be interpreted as meaning that, if aliens are permitted to acquire 

*) The Paris Draft Convention declared with regard to property: Art. 10: 
,,(l) Les ressortissants de chacune des Hautes Parties contractantes seront places 
sur un pied de complBte tigalitti avec les nationaux en ce qui concerne les 
droit patrimoniaux, le droit d‘aqukrir, de posskder our d’affermer des biens 
mobiliers, ainsi qu’en disposer conformkment au rkgime national. . . . aux m h e s  
conditions que es nationaux, sans qutne modification ou restriction d‘aucune 
sorte puisse &re apporte ce regime d’egalit6. . . .” Doc. C. 36 M.21.1929 11, 
p. 5; These clauses met, however, with considerable opposition, ‘cf. Doc. 6.97. 
M.23.1930, pp. 433-437; cf. also Cutler, loc. cit., p. 243 and Verdross, loc. cit., 

Protection of Acquired Property Rights 

pp. 402-403 
”) &bcn, Rocucil, vol. 42 (1932, IV), p. 256 
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political organization, the public law and the public policy of the 
new State supersede those of the former one. l) We feel, however, 
that it covers also such a state of affairs in which rights are suppres- 
sed by statute, 2, if the continuation of which has become inconsistent 
with the prevailing legal consciousness (e.g. slavery), or if they are 
inconsistent with the social needs and conscience, (agrarian reforms, 
nationalization) or even if public utility requires it (requisitions and 
expropriations). In all these cases, a rule of law, providing for the 
acquisition of a right to ownership, has been superseded by another 
rule of law which provides for the contrary and takes precedence 
over the former. The question is, therefore, whether there are rights 
which can survive such a change. 

If we accept the notion of vested rights, we also must deal with 
the limitations of and exceptions to such a principle. 

Thus, with regard to interpretative laws, or with regard to laws 
abolishing or changing legal institutions as such, which are closely 
connected with mural, political and economic mutivcs aiid ~ U ~ ~ U S G S ,  

the preservation of vested rights cannot be conceived as a ruling 
principle because it would rob these laws of a1 meaning. 8, 

Furthermore, it is evident, a frequent case connected especially 
with State succession, that public rights, especially those with a 
political character, cannot fall under the principle of protection of 
vested rights. ‘) Court decisions to that effect are quite frequent.6) 
but we need not enter into details, since w e  are mainly concerned 
with private property rights. 

For a right to be considered as “vested”, it must have become a 
person’s own right. Abstract faculties or qualities of all men or of 
whole classes of men, as well as expectations, founded on the law, 
are not vested rights. e, Kaekenbeeck cites as examples the liberty 

, loc. cit., p. 339; d. Guggenheim, 
, Series B, No. 8, p. 38: L‘Private 

1 )  Kaeckenheeck loc. cit., p. 8 and Rec 
Staatenwechsel, pp. ‘122-135; 6. also P.C 
rights acquired under existing law do not cease on a change of sovereignty.” 

2)  Gierke, Deutsches Privatrecht. 
8) Kaeckenbeeck, B.Y., 1936, p. 4 
4) Kaeckenbeeck, Recueil, lac. cit., p. 345 et seq. 

cf. e.g. the Decision of MI. Root, Secretary of War, in the matter of the 
application of the Countess of Buena Vista, Dec. 24, 1900; “I cannot assent 
to the proposition that the right to art oE the duties or receive 
any compensation attached to the office of she& of Habana under Spanish 
sovereignty constituted a perpetual franchise which could survive that 
wvmeigm+y.” Mnnre, Digasp, “01 I, p 499 

erform any 

8) Kaeckenbeeck, B.Y., 1936, p. 3 

property, they may not he deprived of it arbitralily without com- 
pensation. l) Once ownership is permitted, the States fall into an 
international obligation to provide the same or as effective legal 
protection for it as is required for those rights which are guaranteed 
by the law of nations. z, 

We here enter one of the most hotly disputed problems of the 
principles govrrning thP treatment of aliens nnd it will be impossible 
to deal with every aspect of it. Some necessary limitations will 
thcrefore he made and the question will he approached in a rather 
unorthodox angle. 9 

One of the causes of confusion is certainly the telm “vested” or 
“acquired rigths” itself. Duguit obviously was correct when he said: 
“Jamais personne n’a su ce que s’6tait qu’uu droit non acqnis.”*) 
The term alone does not show any difference between “existing 
rights” and “vested rights”. A vested right, in our opinion, is a right 
which is presumed to survive the change of the status quo in which 
i t  carno into cxistence. 

A right is acquired by virtue of a rule of law which provides for 
its acquisition. As we had already occasion to mention, no legal 
order is immutable. On the contrary, it is subject to a constant 
evolution and change which sometimes even takes the form of 
abrogation and replacement by a new order. In such case, rights 
are normally destroycd by the new law. Vested rights, however, 
are premrnerl to siiroive tho legal ordcr according to which tlicy 
came into existence, an, what is more, to be protected by the new 
law. 

A collision of laws in respect of time takes place when two succcs- 
sive rules of Iaw contend for authority over the same legal relation. 5 )  

The new laws leave the vested nghts unaffected, whereas the other 
rights lose their validity and protection. 

It is furthermore of great importance to know what a “collision 
of laws in respect of time” means. Thc usual example given as au 
illustration is that of State succession. This, as a rule, means that the 

’) Cavaglieri, R.C.D.I.P., vol. 38 (1931), p. 294 
*) Frecman. Denial of Jutiw. n 51R 

reckenbeeck, Recueil. vol. 59 11997. I 

hbceck, loc. cit., pp. 2-3 
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to einlalh U ~ I I  idustr ia l  or commercial activity, the expectation 
of A. to be heir to B. according to existing law and so forth. 

In this conneation, we also may quote an important opinion 
which the Permanent Court of International Justice expressed in 
the Oscar Chinn Case: 1) 

"The Court, though not failing to recognize the change that 
had come over Mr. Ghmn's finanaal positlon. . . . . . I S  unable 
to see in his original position - which was characterized by the 
possession of customers and the possibility of making a profit - 
anything in the nature of a genuine vested right. Favourable 
business conditions and good-will are transient circumstances 
subject to inevitable changes; the interests of transport under- 
takings may well have suffered as a result of the general 
tra& cbpreroion and the measure taken to combnt them." 

Thus it is evident that not all property rights arc likely to be vested 

Vested rights may be infringed by acts of legislation or by acts 

The legislative power and the administrative power of thc State 

rights too. z, 

of administrative practice. 

rpmnin complete and unrestricted as long as n austomnry (or n con 

ventional) rule of international law does not limit them. 
With regard to the legislative power, no general customary rule 

limiting the legislative power of State to legislation not interfering 
with vested rights, or making internationally illegal, legislation in- 

liable for it, has ever been shown to exist, *) nor is there a rule for- 
biddinz the State, acting according to its laws and through its organs 
or authorities to expropriate foreign owned property. 4, That there is 
no generally accepted rule of international law was strikingly con- 
firmed by the answers given by the governments to Point 111, No, 3 
of the Bases of Discussion prepared for the Hague Codification 
Conferenre. 

fringing vested rights and tlicrelole rcullciiug o State iIiLciudiuiidy 

The question was formulated in the following manner: 

"Uoes the State become responsible in the following circum- 
stances: Enactment of legislation infringing vested right of 
foreigners?" l) 

After having taken into consideration the answers of the govern- 
ments to this query as wall as t l ~  uLsaivations thereon, thc 

Preparatory Committee concluded: 

"'lhe replies on this question reveal fairly subs~autial clilfeicncas 
of opinion. Doubts are felt as to what precisely is to he under- 
stood by vested rights. Some replies admit that the State is 
responsible. Others say that the rights in question, having been 
acquired under the law of the State, are liable to be terminated 
by that law. Some consider a general answer impossible. In 
these circumstances, it has not been felt desirable to make the 
question tho subjoct of a separate basis of discurcinn ~ " 2 )  

Indeed it may safely be stated that a rule forbidding any inter- 
ference with vested rights would jeopardize social progress, because 
there is hardly any Social change and progress which does not 

Thus we may conclude that, in the first place, vested rights are 
not protected by international law to the extent that they are im- 
mutable and everlasting. 

Quite another problem, however, is whether vested rights inay 
only be suppressed when their owner is duly compensated for loss. 
This, in our opinion, most important idea, was originated by 
Kaeckenbeeck. the former President of the Arbitral Tribunal for 
Upper Silesia. He said: 

prejudics some acquired rights. 8 ,  

"Many see one single issue in these two questions and speak in 
one breath of a duty not to suppress vested rights without 
compensation. I believe this to be erroneous, or at least mis- 
leading. Expediency from the point of view of public interest, 
and the equitableness of granting an indemnity are in my 

depends on different facts and considerations." 4, 
opinion two absolutely distinct questions, the solution of whiph 

:) P.C.I.J., Scrica h / B ,  No. 63, p. 80 
l) Hem. A. J. vol. 35 (1941), pp. 245-246 
3) Kaeckenbe.&k. B.Y., 19313, p. 14 
4) Herz. loc. cit., p. 247 

a) L. of N. Duu. C.SJ.M.09.19Z9, V. p. 33 
2) Doc. cit., p. 3 7 
3) Kaeckenbeeck, Recueil, IOC. cit., p. 359 
4) B.Y. 1936, p. 15 and Recueil, loc. cit., pp. 359-360 
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Hence the whole question of vested rights boils down to a question 

of compensation. 
There has been rarely a question of international law about which 

more doctrinal writers have more violently and ConsistentIy disagreed. 
’We can, however, not discuss all the innumerable opinions in 
detail, l) and shall devote our attention only to the controversy 
carried on the pages of the British Yearbook of International Law 
between Mr. Fachiri and Sir John Fischer Williams. 

After having considered the question from the point of view of 
authority, Mr Pwhiri, in R first article, 2, came to the following 
conclusions: After the practice of the 17th and 18the century to stipu- 
late in treaties that the respective subjects of the European Powers 
had the right of acquiring, enjoying and disposing of various kinds of 
property in each other’s dominions had fallen into desuetude, it must 
Le assumed that such cxprcss stipulationti have become unnecessiry 
by reason of the universal recognition and adoption in these countries 
of certain legal priciples. “Among these principles”, he continues, 
“is the right of aliens to possess and deal with property, including 
land, and inviolability of such property in the sense that expropriation 
is only permissible for public purposes and then only on payriraiil uI 
full compensation by the State.” 3) 

This principle, however, has to be reconciied with nnnther, equally 
important one, namely that international law allows full scope to 
the internal organization of the State for the purpose of securing 
its progress and well-being and that foreign States are not in general 
entitled to intervene. Mr. Fachiri thought, absolutely correctly in 
our opinion, that the solution may be found in applying this test: 4, 

“Does the measure in dispute violate a legal principle accepted 
by the society of civilized States as a whole, so that the detri- 
ment caused to the individuals concerned can be regarded as 
a breach of a binding obligation, as breach of international 
law?” 

He then arrived at the conclusion that the plaintiff State would 

l) 
2, B.Y. 1925 pp. 159-171 
3, loc. cit., Gp. 169-170 
*) p. 170 

cf. the literature cited by Basdevant, Rbpertoire, vol. 8, pp. 49-50 

have a reasonable prospect of success for pressing its claim if one 
of the two conditions were fulfilled and proved: I) 

(1) that there had been discrimination against its subject as 
compared with the natives in the applications of the legis- 
lation, 2, or 

(2) that no compensation was given in respect of the expro- 
priation, or if there was compensation, that it was so inadequate 
as to involve a substantial degree of confiscation. 3, 

Sir John, 011 1 1 1 ~  other hand, disagrees with this conclusion. First 
of all he dismisses the precedents as inconclusive. ’) 
W P  then advances an argument, based on considerations of fact, 

wherein he points out that there has been no written international 
engagement limiting the authority of the legislative or executive 
power of the State to the effect that irlLaiiiaLiold law could override 
the measure expropriating property. 5, Mr. Fachiri answered to this 
contcntion, thore oan be no qiiestinn and never was that anything 
couId prevent the measure being carried into operation. The only 
result could be that the government would be bound, upon a claim 
being duly made by a State of the disposed alien, to pay com- 
pensation. @) 

’lhe second and third aiguineiits by Sir John, based upon thP 
doctrine of “eminent domain” 7) and ”police power”, s, were equally 
refuted by Mr. Fachiri as not really touching the point under dis- 
cussion. @) Mr. Fachiri again came to the conclusion, a conclusion 
which is supported by a majority of authors, that it is a general rule 
of international law that if a State expropriates the physical property 
of an alien without the payment of full compensation it commits 
a wrong of which the State of the alien is entitled to complain. lo) 

It is evident that expropriation cannot be considered as an inter- 
national wroDg without some definite qualifications. According to 

p. 171 
cf. also Guggenheim, vol. I, p. 302 
Herz., loc. cit., 248 
B.Y. 1928, p. l!!’ 
loc. cit., pp. 15-24 
B.Y. 1929, p. 49 
B.Y. 1928, p. 24 et seq.; also Herz, loc. cit., p. 251 

B.Y. 1929, p. 52 
B.Y. 1928, pp. 27-28 

B.Y. 1929, pp. 54-55 
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the practice of the Permanent Court of International Justice, such 
a measure clearly is lawful, apart from the case where a special 
treaty stipulation forbids expropriation, and leads to an international 
obligation to pay compensation for the value taken. The Court said: 

“The action of Poland which the Court has judged to be 
contrary to the Geneva Convention is not an expropriation - 
to render which lawful only the payment of fair compensation 
would have been wanting.. . .” l) 

In the case or the Chorzow Factory, however, the Court found a 
breach of an express treaty obligation forbidding expropriation 
(Geneva Convention) which made the act wrongful - “a seizure 
of property” z, - for which restitntion in kind (or, if impossible, full 
~JdyIllCllt of value plus Iosses sustamed) was due. “) 

We therefore can state as a general rule of international law that 
infringement of vested rights obliges the State to indemnify the 
foreign owner. This rule can be verified by State practice and juris- 
prudence as one of customary international law. 

Most of these cases are so well-known that we only need to quote 
the statements of the judicial or arbitral authorities, immediately 
touching t h ~  mrrtter 

Since wc shall not enter into the merits of each case, only the 
chronological order will be observed. 

In the case of the United States’ vessels, taken at sea by the 
Spaniards in the war between Spain and Great Britain (1796), the 
Commissioner’e Final Rcporl JtateJ. 

“Wheresoever any sale, or other improper disposition of prizes, 
has been proved to be made within Spanish territory, to the 
injury of the right owner, being a citizen of the United States 
and within the knowledge of any proper officer of the Spanish 
Government, the Commission has held Spain liable, and there- 
fore allowed the claim.” 4, 

- 173 - 

In the second case, the Sicilian Sulphur Monopoly,’) it was sug- 
gested that this case is not relevant because the British claim was 
based upon a treaty. z, 

It is believed, on the other hand, that a dual violation had taken 
place, namely by the fact that the measure w a s  discriminatory 
against aliens and a violation of a treaty. s, 

The value of the case as a precedent is not quite clear 4, and we 
can therefore only state that the result of the diplomatic intervention 
of Great Britain was the abolition of the monopoly and the payment 
of compensation by the Kingdom of the Two Sicilies. 

In the case of Henry Savage ( U S .  v. Sun Salvador, 1851), an 
American citizen, whose stock of guu-powder was confiscated by 
the authorities in San Salvador, the United States maintained that 
“property of individuals should not be taken for public purposes 
wlthour previous payment of its value.” ”) A commission of three, 
acting as arbitrator, awarded therefore Mr. Savage compensation. 

In the next two cases, an American and a British subject were 
deprived of property by the Greek Government. 

In the case of the Rev. Jonas King, whose land was seized as a 
result of an isolated administrative act, the American Government 
intervened and obtained compensation. 6 )  

The sirnilair case of George Finlay, a British subject, was rcfarrod 
to arbitration. Finlay’s land was taken for the garden of the King 
of Greece and the arbitral tribunal had to determine the value of 
the land at the time of its seizure. The compensation was awarded 
and paid in satisfaction of Mr. Finlay’s claim. 

A vcry important caac, that of thc Dclsrgoa Day nailway, w a s  tho 
subject of arbitrary proceedings in 1900 between the United States 
and Great Britain on the one hand and Portugal on the other. 7)  

The arbitral tribunal had to fix the compensation for the cancelling 
of the concession. The tribunal was of opinion that, if there are no 
legal dispositions to the contrary, the cancellation of a concession 

P.C.I.J.. l i d g m ~ n t  N , i  13 (Charaow Factory, Mc.irs), S r r h ~  A, NU. 17, 
p. 46 

21 loc. cit., D. 46 
s, Herz., loc. cit., p. 253 
*I Moore, Arbitrations, p. 4516 

‘1 La Fontaine Pasicrisie Internationale. p. 97 et seq. 
z) Fischer Wilfiams, B.Y. 1928, p. 16 
3, Borchard, Harvard Draft on Responsibility, A. J., spec. suppl., vol. 23 
4 )  Steinhaoh, Untorouehungon, p. 44 
6, Moore, Arbitrations, pp. 1x55-I857 
6, Moorc, Di est, vol. VI, p . 262-264 
7) Moore, Arktrations, p. 1505 et seq.; La Fontaine, I’aiscrisie int., p. 397 

et seq. 

(1939), p. 160 
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without compensation is unlawful and that therefore the entire loss 
should be compensated. l) Another case of the introduction of x 
State monopoly was that of the Italian Life Insurance question. 
By a Bill of 1911 the whole life insurance business was to be 
entrusted to a National Institute. Protests were made immediately 
by several States, 2, based on the considered opinions of several 
authorities in international Iaw. The Bill was consequently amended 
to the effect that foreign companies could continue business 
for another ten years, time enough to dispose of their assets and 

violation of acquired rights in this case, because merely the good-will 
of the companies was destroyed which in itself is not a vested right. 

The Case of the Expropriation of Religious Property in Portugal 
was decied by the Hague Court of Arbitration in 1920. The Court 
held: ”) 

“In view of the circumstances under which the claimants pos- 
st;sst;d tlit: piupeily daiiiicll iii Puitugal, as wcll as thc burdcns 

resulting therefrom, and especially the fact that they had 
introduced capital into that country: 
Whereas, it was not the intention of the Government of the 
Portuguese Republic to seek in the seizure of the said property 
a source of pecuniary gain, any more than it had been the 
intention of the claimants to violate the respect due to the laws 
and institutions of Portugal; 
Whereas, under these circumstances, the following settlement 
of the claims, the subject of the present arbitration, appears 
as just and equitable and of a nature to satisfy the respective 
legitimate expectations of the parties;. . . .” 

The Tribunal therefore awarded compensation to the claimants. 
In the Case of the Norwegian Claims against the United States, 

also decided by the Hague Court of Arbitration in 1922, it was held: 4) 

“Whether the action of the United States was lawful or not, 
just compensation is due to the claimants under the municipal 
law of the United States, as well as under international law, 
based upon the respect of private property.” 

’) cf. also Guggenheim, vol. I, p. 305 
2, cf. Basdevant, op. cit p. 51 and literature cited. 
3) Scott, Hague Court Re‘ports, 2nd series, pp. 3-4 
4, Scott, op. cit., p. 69 

ospt:cially uf h i 1  ivul pupcity. WG can thereforc not spcalc of a 

The Rapporteur, M. Huber, also held in the Spanish Zone of 
Morocco Claims, 1924, that: l) 

“Under international law an alien cannot be deprived of his 
property without just compensation, subject of course, to the 
conventional law in force.’’ 

We come now to the Chorxow Factory Case, decided by the 
Permanent Court of International Justice. This decision constitutes, 
in our opinion, not a real precedent, because the issue depended 
upon a treaty, the Geneva Convention between Poland and Germany. 
All the utterances with respect to our question are therefore only 
incidenral, which sliould IIUL Lt: iiltclyretcd, howcvcr, as meaning 

that it deprives them of their great authority. We have already 
qiinterl the most significant statement of the Court in these 
questions, 2, and there is still another passage where the Court 
maintains this view: 

“Furthermore, there can be no doubt that the expropriation 
allowed under Head I11 of the Convention is a derogation from 
the rule generally applied in regard to the treatment of for- 
eigners and the principle of vested rights.” 3, 

We agree therefore with Mr.Fachiri that “even it be not a pre- 
cedent in point, it undoubtably shows how the Permanent Court 
would approach the question if it arose directly before them.” *) 

As the last of the judicial or arbitral decisions in support of this 
view the case of Kulin, Emeric 0. Roumanian State before the 
Rumanian-Hungarian Arbitral Tribunal, must be quoted. 

This is the case which arose in connection with the Rumanian 
Agrarian Reform to which we have already referred. In view of the 
fact that this dispute has been discussed by almost all international 
lawyers, we will add nothing but the important statement of the 
Tribunal itself: 6, 

l) Rapports, p. 60 
2) See above judgment No. 13, Chonow Factory (Merits), Series A, No. 17, 

p. 46. 
3) Judgment No. 7, Series A, No. 7, p. 21 
4) B.Y. 1929, p. 45 
6, The Roumanian Judge refused to sign the decision. Reported in A. D. 

1927-28, C ~ S O  NO. 59 
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“The preparatory work relating to Article 250 of the Treaty 
of Trianon and Article 267 of the Treaty of St. Germain showed 
that the intention of the contracting parties was fully to protect 
the rights of the Hungarian nationals situated within the 
territory of the former Austro-Hungarian Monarchy, and to 
place these rights under the regime of common international 
law. A measure as the result of which the property of an 
f;A-GlltXlly ia lakeu away in its entirety from the owner con- 
stitutes, prima facie, a violation of the general principle of 
respect of acquired rights and oversteps the limits of common 
international law.” 

To this list of judicial and arbitral precedents, two diplomatic 
interventions conveniently may be added which show that the 
greater part of the r.nmmiinity of nations believes that the claim 
to protection of vested rights has a legal basis. 

The Bolshevik Revolution in Russia led the Soviet government 
to promulgate confiscatory decrees which hardly could be more 
general. The U. S. Ambassador and doyen of the diplomatic corps 
in Petrograd presented therefore in 1918 a Note on behalf of the 
United States and all other States, allied and neutral, diplomatically 
represented in Russia, to the Russian Minister of Foreign Affairs, 
the important passage of which reads: I) 

“In order to avoid misunderstanding in the future, the repre- 
sentatives at Petrograd of all foreign Powers declare that they 
consider the decrees relating to the repudiation of the Russian 
State loans, the confiscation of property of a11 sorts and the 
analogous measures as without effect in so far as their 
nationals are concerned, and the said representatives reserve 
the right to claim at the desired moment from the Russian 
Covernment damagcs for all losses which thcsc &GI ee5 iiiay 
entail for their nationals.” 2, 

In the second place the Mexican Agrarian Legislation (1917) as 
a social reform involved large expropriations. Whereas throughout 
the f i ibt  >cage of the ensuing discussion between Mexico and the 

Fachiri, B.Y. 1929, p. 45 and Basdevant, op. cit., p. 55 
9, as yuulad by Fachlri, loc. cit., p. 45 , 

United States the issue was tlie adequacy UT cuiiipcllsation, ’) the two 

contradictory principles of “minimum standard and “national treat- 
ment” became, after the new reform measures, introduced by 
President Cardenas, the fundamental question. z, 

These measures were followed by an exchange of notes in 1938, 
the result of which was a compromise in which both parties 
maintained their respective legal standpoints in principle, whiIe, 
in practicc, Mcxico largely complied with American demands. 3) 

In view of these precedents, it seems justified to maintain that 
the principle of equitable compensation for deprivation of property 
rights is rooted in the legal conviction of the world. Or, as 
Mr. Kaeckenbeeck put it: 

“What is therefore needed to ensure a minimum of justice in 
international practice is not an alleged principle of immunity 
of vested rights against legislation. . . . but an international 
minimum standard for equitable compensation. 4, 

Rule Number 7 should therefore be formulated in the following 

Wherever the alien enjoys the privilege of ownership of property 

be expropriated under any pretext, exept for moral or penal reasons, 
without adequate compensation. Property rights are to be under- 
stood as rights to tangible property which have come into concrete 
existence according to the municipal law of the alien’s State of 
residence. 9 

manner: 

intornational law protocts his rights in so far c(s his property may not 

1) Herz., loc. cit., p. 258; cf. in general Bullington, A. J., vol. 21 (1927), 

2) cf. Exchange of Notes between U.S. and Mexico, A. J., sup$., vol. 32 

3) Herz. loc. cit.. p. 258 
4) B.Y. 1936, p. 16 
6) Some authors (cf. Verdross, Recueil, vol. 37 (1931, 111) p . 360-3M), 

hold the view that a rinciple of rivate international law, mmef that rights 
acquired abroad shall 8e recognizef and protected, is comprised in x e  minimum 
standard. Accordin to Dicey, Conflict of Laws, General Principle I, this includes 
all legal positions &at would be enforceable b the law under which they were 
created .The object of this notion is not indeedlto select ri hts specially entitled 
to preservation, but to give validi outside the terntoris limits to all rights 
duly created, cf. Kaeckenbeeck, B.? 1936, p. 6 and Recueil, vol. 59 (1937, I), 

is is the condition sine qua non of private international law, 

pp. 885-705 and Vol. 22 (1928), pp. 50-09 

(1938) pp. 181-207 

EP. ut not 332-336. a principlo Th of gcnoral intcrnationnl law. 
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V. PROCEDURAL RIGIITS 

We have discovered that international law exercises a control over 
the State’s legal order with regard to aliens. We furthermore stated 
that the violation of these substantive rights by the State organs 
entails the State’s responsibility. 

It is a well known fact that no governmental organization of any 
sort is beyond reproach. Misapplication of laws and regulations by 
officials, acting in good or bad faith, is a danger any form of ad- 
ministr:ition rnns, It is tJicrt*forc propcr for a civiliztd coniiniinity to 
create agencies destined to give wronged citizens reparations for the 
wrongs inflicted on them. In our form of society this task is fnlfilled 
by the judicial authorities. Judicial proccesses are thus an obvious 
way of providing for a system of redress, because judicial authorities 
are instituted also to repair wrongs inflicted by individuals in  their 
private capacity on their fcllow citizens. 

In the event that an alien is wronged in his rights by an official, a 
State organ, etc., an intornational tlelict has 1)een committed by the- 
act of the violation itself. As wc know, such a violation entitles thc 
home State of the alien to intervene through normal diplomatic 
clianncls on 1)ehalf of its nationnls at the governmcnt o f  his Stat(. 
of residence. But although the international delict has come into 
existence by the act itself, it would be unjust to prevent the State of 
residence to repair the wrong dorie to the alien independently and by 
its own means through its proper municipal organization. It has to 
bc maintained as a gencwl rule that a diplomatic intervcntion is 
justified as long as the agencies of the municipal organization did 
not have an opportunity to repair the invasion of rights. Any other 
riilc would fail to recognize that the law of nations itself conterri- 
plated that the State would have its own agencies for the repair 
of damage done. Since the State is permitted this power, it mist bc 
givcn a chance to use it. Ilence international law instituted the 
local remedy rule. 

International intervention of the State on behalf of its citizens is 
not legitimate until the citizen has exhausted local *remedies without 
adequate success. It is a general rule that no international claim may 
he presented on behalf of an aggrieved national as long as there 
remains at the disposal of the individual in question effective means 
for obtaining reparation in the State in which the wrong was com- 

-- 17!J - 

mitted. Prof. Borchard stated that “this principle is so strongly 
established that the detailed citation of authorities seems hardly 
necessary.” ‘) 

Under particular circumstances, however, there are exceptions to 
this principle. Otherwise it would be possible for any State to hide 
behind its municipal codes and, asserting that its own laws had 
been properly enforced, to rcfitse to allow any intervention on behalf 
of aliens by their home state. z, 

The most frequent case whcrc thc vxccption is in order, is, as was 
well expressed by Mr. Fish, Stmetitry of Stntc of the United States, 
that “a claimant in a foreign State is not required to exhaust local 
justice in such States when there is no justice to cxha~~~t.’’  ‘) 

We cannot, however, enter into a detailed discussion of the local 
remedy rule and its exceptions. Suffice it is to say that it exists. *) In 
the second instance, an alien, living and carrying on business in his 
State of residence may be wronged by individuals. So he would need 
to go to court to enforce contractual claims, or, to protect himself 
from libel and so forth, to iisc t1w legal machinery in the smne way 
as the national. 

The alien should therefore possess some procedural rights and this 
for a double reason: in the first place, because he is under obligation 
to exhaust the available local remedies before he may claim the 
diplomatic protection of his home State; aiid scconclly, ltccause his 
life in a modern community necessitates the capacity of being able 
to appeal to agencies for the protection of rights. 

It i s  logical thate since the alien is granted substantive rights by 
general international law, the same law of nations provides also for 
his procediiral rights for protcctioii of the formrr. It i s  iinc1iicstionaI)Ic 
that these procedural rights, too, must conform with an international 
stanclarcl. 
-_I- 

l) Diplomatic Protection, p. 818; Freeman, Denial OF Jnsticr, pp. 4 0 3 4 5 5 ;  
Eagleton, Responsibility, pp. 95-124; IIavard Draft on Rcqmwibility, A. J. ,  spec. 
sup I., vol. 23 (1929), pp. 149-157; Dunn, Protection of Nationals, p. 156-159. 

z r  Eagleton, op. cit., p. 103 
s) Moore, Digest, vol. VI, p. 677 
4) cf. e.g., The Psnevezys-Soldiitiskis Ibdwsy Case, P.C.I.J., Series A/& 

No. 76; The Court consiclerrd the Lithuanian ohjrction on tlic non-observation by 
tlic Estonian Government of tlic “rnlr of international Inw rr( niring exliaiil;tion 

rounds on which Estonia’s contention was founded and found that they “cannot 
Re rrgrdecl as excusing t1mt company from sreking rrrlrecs in the Litltnanian 
c w i r i s  ’ (1). 21). 

of remedies afforded by mrinicipal law” (p. 18). The Conrt t I ien examined all 
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In this connection the question arises whether the law of nations 
binds States to set up judicial systems and procedures so organized 
and operated as to conform to certain fundamental principles gene- 
raIIy recognized by civiIized nations. We think it is evident that the 
State is at liberty to choose the means for the accomplishment of the 
desired state of stability and security. I t  is also clear that the judicial 
remedies available to the alien should be the normal, proper courts 
and not any form of special and exceptional board or tribunal created 
for the particular purpose, perhaps with doubtful intentions. I )  

But “the subjection of the alien to the local law and remedies is 
necessarily based upon the assumption that the local law and remedies 
measure up to the standard required by international law.” 2, 

A normally constituted State will possess regular courts and laws 3, 
and the requisite standard will be easily met by it in every case 
where local justice is permitted to operate in a normal manner.4) 

On the other hand, as the draftsmen of the Harvard Draft admit, 
the charge against a country that its local laws or remedies do not 
meet this standard is not a light one to make. 

When approaching this field from the viewpoint of State-rcsponsi- 
bility we enter the sphere of denial of justice in the narrow meaning 
of the term, which signifies “some misconduct or inaction of the 
judicial branch of the government by which an alien is denied the 
benefit of due process of law.”&) 

In our terminology the question is what kinds of action of courts, 
when dealing with cases involving aliens, are to be considered as 
improper, which consequently means by what standards the action 
of the local judical system has to be judged.6) 

In normal court procedure, three aspects have to be considered: 
1. Free access to court 
2. Obstacles in the procedings 
3. Undue delay during the trial 7) 

’) Basdevant, Rbpertoire, p. 60; Freeman, o . cit., p. 547; cf., e.g., U.S. 

2) IIarvard Drnft, comment to art. 5, loc. cit., p. 148 
8)  Borchard, op. cit., p. 101 
4) Freeman, op. cit., pp. 537-538 
K, Dunn, op. cit., quoting Borchard. 17. 147 

(Idler) v. Venezuela, Moore. Arbitrations, p. 350 1 

I .  

”) Dunn, 06. cit., 6. 149” 
7) cf. Mr. de Visscher’s explanations at the Eiague Cod., Conf., Doc. C .  351 

(c). M.145 (c.). 1930. V.p. 153 

1. Free Access to Coui? 

One of the fundamental international ol,ligations inciinil~ent npon 
the State is to grant the alien free ~ C C C S S  to court for the protectioI1 
and enforcement of his rights. ’) 

This priiiciplc is univcrs;tlly rccogriizcd :uit l  its vio1:itioii 1i:is alwnys 
been considered as the most elementary form of denial of justice. A 
very elucidating pssage has been written by Frccman on this point: 

“The reason for this universality i s  clear. Ilcsort to tltc machinc- 
ry of domestic justicc i s  I)ut a irimns to ;in ( ~ l ;  ; i i i t I  that rntl 
is the vindication and enforccmctit of rights ui i t lcr  wliich a 
cletcrminate substantive capacity i s  griaranteed in nlicns. With- 
out the faculty of invoking dotncstic jtistice, an iiitlividtial would 
be totally bereft of the tcchnic~~c nccessary to (:nsurc an appli- 
cation of the law governing his material rights.” z ,  

Ilefusal of free access to courts is cncoirnterecl in rnotlcrri practico 
with iiicreasingly less frequency t h t i  i t  i t s d  to 1)cl i t 1  tlw timc wlter~ 
the alien’s situation was still i i t c b l  i i t i t c .  Wv tlicwlort. n c ~ d  not 
undertake lengthy proof of the validity of this rulc. 

One of the famous examples, h w v e r ,  shoiiltl IN- iiwtitioncd. 
In tlic Fubiatii Case (France v. V(wcmicln) t l t c  Prc>si(l(>itt of the 

Swiss Confederation held: 3, 

“En permettant aux adversaires de Fabiani d’entraver sans 
droit l’exdcution des sentences franpises, les atitorit& judi- 
ciares du V6n6zukla ont commis h I’encontre cle ce dernier des 
dkndgations de justice, consacr4es essentiellement p r  l’admis- 
sion de l’appel des lloncayolo avec effet suspensif; il y a eu 
refus dC.guis6 de statuer.” 

The replies to the questionnaire drawn np by the preparatory 
Committee of the Hague Codification Conference, too, leave no 
doubt that there is a complete agreement among the governments 
as to the validity of this rille. 4 )  It furthermore was recognized in the 

’) 
2) 
8 )  

4 )  

I’rrcmnn, op. cit., 215; Bastlcvant, op. cit., pp. 57-58 
I’rrcmnn, op. cit., p. 216 
M(torc, Arhitrations, it. 4900; cf . :ilsct w s c s  citcrl Ity Y~ccin:in, op. c i t . ,  

Basis of Discussion No. 5 
pp. 230-239 
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Draft Convcntion for tlie Paris Conference under the Ilciditlg “civil 
and judicial guarantees.” ’) One specification, however, seems neces- 
sary with regard to cautio judicatum solui, 

The obligation to give security for costs has no direct connection 
with the question of free access to courts. 2, Under normal circum- 
stances it cannot be interpreted as barring the alien from his lawful 
procedural right. Continental courts have consistently held this view 
in their practice, and it was incorporated as a principle in para- 
graph 3 of article 9 of the above quoted Draft Convention. 

This question, however, is not so important anymore since the 
Hague Convention on Procedure in Civil Cases of 1905 has abolished 
the cuutio among many states. 4, 

2. Obstacles in the Procedure 
As Mr. Freeman pointed out it would be a staggering task to 

enumerate the infinite varieties of judicial misconduct which might 
be produced during the course of a trial. 

In the search for a test of a proper trial, he considered that the 
international obligations of a State have been disregarded whenever 
judicial action is taken without observing the following rules: ‘) 

The alien must be given the opportunity of a fair hearing: 

“Still, a plain violation of the substance of natural justice, as, 
for example, refusing to hear the party interested.. . . amounts 
to the same thing as an absolute denial of justice.” O) 

The alien should be informed of the charges against him, be able 
to prepare a defense, be allowed to produce qroofs,’) and no docu- 
ments should be withheld, hidden or destroyed by authorities to the 
prejudice of the foreigner’s case, and he should be allowed to 
produce all evidence and summon witnesses in court: 8 )  

I )  Doc. C. 31.M.21.1929.11 p. 5 

8, cf. tlie decisions o P the 224 Swiss Federal Court, Instant Index Corporation v. 
2) Freeman, op. cit., 

Tribunal of the Canton of Vaud., BGE, vol. 00, I, p. 220 and Richter and Sons v. 
Court of Appeal of Berne, BGE, vol. 62, I, p. 240; cf. also Reiclisgericht, 
Security for Costs (Germany) Cnse, A.D. 1919-22, case No. 170 

4) lhmlcvnnt, op. cit., p. 58 
$) Denial of Justice, pp. 260-207 
6 )  Cotesworth and Powell Case, Moore, Arbitrations, p. 2083 
7) Cotesworth and Powell Case, loc. cit., p. 2083 
8 )  Frecnmn, op. cit., pp. 267-268 
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“Irrcgularity of court procwdiiigs i s  provcii with rd‘wtwcc to 
absence of proper investigntions, insufficiency of confron- 
tations, witholding from the accused the opportunity to know 
all of the charges brought agninst him, undue delay of the 
proceeding, making the hearings in open court a mere form- 
ality, and a continued absence of seriousness on the part of 
the court.” ’) 

The judicial action shoiild ncitlier 1)e influellcctl by tlic govern- 
ment or any other political autliority, nor should it sliow n partiality 
for one of the parties. 2, Equally the decission of a court should not 
he arrived at by an obviously franchilent or erroneous interpre- 
tation or application of the local law, especially the law of proce- 
dure. a) 

3 .  Undue Delay during the Procedure 

On the other hand, the opinion about tlie consequences of delays 
in the procedure is divided. In his Report, Mr. Guerrerro denied 
rcsponsibility for almormal delay in tlic administration of jirsticc: 

“No State can claim to possess courts so efficient that they 
ever exceed the time-limit laid clown in the laws of procetlurc. 
The larger tlie Statca, the greater the number of cases brought 
before its judges ancl consequently the greater the difficulty 
of avoiding delays, sometimes quitc considera1)lc delays.” 4, 

It  seems, however, to be gciierally accepted that undue delay in 
the procedure is a violation of the alicn’s procedural rights. Excessive 
delay is as effective as any other method for preventing an alien 
from getting redress for a wrong inflicted upon him. 

Such has been the opinion of many arbitral tri1)unals. 
The Claims Commission between Great Britain and Mexico held, 

for example, in the Znteroceanic Railway of Mexico Case: 

’*. . . .There could be no doubt as to the claimants having ex- 
Iiausted all the local means of redress open to them. These local 

’) U.S. (B. E. Cbattin) v. United Mexican Sts., op of Conim., 1927, p. 440 
2) Freeman, o 

4) A. J., spec. suppl., vol. 20 (1‘J26), p. 102 
3) Diss. Op. o r Mr. tit., Nielsen, p* 208 in tlir Garcia Cnse, 01). of Comm., 1927, p. 173 
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means of redress had, however, proved insufficient. By taking 
the course indicated by the Mexican laws, the claimants had 
not been able to pursue their right. For this reason a denial of 
justice or undue delay of justice must be assumed to exist, in 
other words that international delinquency which.. . . entitled 
the claimant to apply to his own government. . . .” *) 

In tlie Salem Case also “inexcusable delay of proceedings” z ,  was 
mentioned; and the Mexican Claims Commission held in the Dyches 
Case that : 

“the fact remains that the procedure was delayed longer than 
what it should reasonably havc been, in view of the simple 
nature of the case.” a) 

It derives from the few decisions quoted that here, too, the 
existence of an international standard may be affirmed. But in 
view of the fact that the literature about denial of justice is very 
abundant, the discussion of the procedural rights of the alien has 
been kept short. Before we state the rule of general international 
law touching these matters, however, some general considerations 
have to be expressed. 

I t  is, of course, an admitted principle that the alien is subject to 
at least as effective means of redress for injuries as nationals have. 
The first test to be applied is, therefore, whether, according to natio- 
nal justice, the alien’s judicial treatment was correct and lawful. 
Then, in the second place, it must be ascertained whether the State’s 
judicial organization measures up  to the standard instituted by 
international law. 

In the end it is immaterial whether the deficiency in judical 
action be due to inadequate laws under which the local system 
operates, or whether it proceeds from the fact that the action 
taken in a given case is itself short of that required of an average 
modem State. *) In both cases the State can be held responsible. 

Where a faithful application of the local law has been established, 
responsibility can only be incurred when it is evident that the 

I )  A. J., V O ~ .  28 (1934), 173-174 
2, A. D. 1931-32, awe !%. 188 
8 )  U.S. (C. Dyches) v. United Mexican Sts., Op. of Comm., 1929, p. 190 
4, Freeman, op. cit., p. 539 
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minimum requirements of international law have been left unsatis- 
fied, tliat the very law itself fails to proviclc tltosc sanctions of justice 
which the law of nations prescribes in the treatment of aliens. ’) 

These minimum requirements wc vcnture to formulate in the 
following manner: 

Rule No. 8. 
International Law grants tlie alien ~)rocedurcil rights in  his State 

of residence as a primcmj gmtection agoinst ilic violntion OF his 
substcinlivc rights. ?‘hcsc pro(:(dfurcrl rights (mtount to frcctlotrt of 
access to court, the right to foil., noii-cEiscriminntor!j and unbiased 
hearing, the right to a just decision rrndcrecl i n  full compliance with 
the krtos of the State within ti rcnsoncible titric. 

VI. RECAPITULATION OF THE RESULTS 
1. The Rules 

It may be of advantage to state at the end of our investigation 
once again the results at which we have arrived; this time freed from 
all the obscuring, though eminently necessary, considerations which 
we had to make in order to find and establish them in rule form. 

The a prioristic concept in the form of an arbitrary division of 
the social form of human existence into three spheres, namely the 
sphere of human and juridical personality, the economic sphere 
and the judicial sphere, seems to have become justified by the fact 
that in each case we were considering an aspect of one particular 
sphere our endeavour produced results which appear to he logical 
and which can be proved. In a way, therefore, the eight following 
rules are, in the light of practical experience, the minimum require- 
ments, imposed by general international law upon the States with 
regard to the treatment of aliens. 

(1) An alien, whether natural person or corporation, is entitled 
by international law to have his juridical personality and legal 
capacity recognized by the receiving State. 

The alien can lawfully demand respect for his life and pro- 
tection for his body. 

(2) 

*) Freeman, op. cit., p. 299 
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