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In the wake of revolutionary and other tumultuousrgs over a period of
years, Mexico in the 1920's concluded a numbepntentions with States
whose nationals were adversely affected. The Qaiowrewith the United
States of America of 1923 resulted in a seriesa@frds by a Claims
Commission. The first award on the merits was tase espoused by the
United States on behalf of the widow and daughit&aml Neer.

Neer, an American supervising a mining operatiokl@xico, was riding in
the evening to his home on horseback with his wifien they were stopped
by a group of armed men, who murdered him. Higwgcaped. It was
alleged that on account of this killing, Mrs. Neexd her daughter sustained
damages, for which the Mexican Government wasdidi¢cause "the
Mexican authorities showed an unwarrantable laddilafence or an
unwarrantable lack of intelligent investigationprosecuting the culprits..."

The Commission, in an award of less than threegdgdd that the Mexican
authorities "might have acted in a more vigorous effiective way than they
did...", as indeed senior Mexican authorities heichawledged. But the
Commission held that there was "a long way" betwseholding and
concluding that "this record presents such a ldakligence and intelligent
investigation as constitutes an international dglency..."

The Commission treated the allegations at isswwedam of denial of
justice. It referred to articles by John Bassetioké and by De Lapradelle
and Politis on denial of justice. It referred  $tate practice whatsoever.
The Commission held:

“(first), that the propriety of governmental adt®sld be put to the
test of international standards, and (second)tbeatreatment of an
alien, in order to constitute an international wigliency, should
amount to an outrage, to bad faith, to wilful neglef duty, or to an
insufficiency of governmental action so far shdrimernational
standards that every reasonable and impartial noathdweadily
recognize its insufficiency."”

The Commission's first holding — that the proprietyhe acts of a
government affecting aliens should be "put to #s of international
standards" — was fundamental. It was hardly semiflae essence of that
holding was made in 1921 in the leading arbitradualnin Norwegian
Shipowners Claims. It was effectively made by the Permanent Court of



International Justice in 1925 in its judgment@entain German Interestsin
Upper Slesia. The Neer award of 1926 cites neither of theskaaities. But
its holding, even if could be taken for grantedha industrialized
democracies, could not be taken as universallymede Not only did
Mexico deny it in the famous exchanges in the 19B68tween its Foreign
Minister and Secretary of State Hull in the dispaer compensation for oil
nationalizations. As late as the 1970's, when ktexook the lead in pressing
for the United Nations to adopt the "Charter of Bmmic Rights and Duties
of States," Mexico contended that an alien wagledtio no more than
national treatment. Mexico, and the UN's Grouf afsupported in word
and deed by the Communist bloc, contended thanthenum standard in
international law did not exist. The Group of Tipgorted not this holding of
Neer but the doctrines of Calvo. Repeated resolutajribe UN General
Assembly so demonstrate.

But in this regard the democratic governments okikteof recent years have
made marked progress. With NAFTA, Mexico abanddbalyo. In its
submissions in NAFTA cases, Mexico has taken divelg enlightened
approach.

Whether the same can be said of the Governmeil® adnited States and
Canada is open to question. They appear to maititat the quoted holding
in Neer of 1926 in respect of the egregiousness of goventah acts today is
an interpretive key to the meaning of Article 11%he North American
Free Trade Agreement.

Article 1105, whose caption is "Minimum Standardloéatment”, provides
in paragraph 1 that: "Each Party shall accord vestments of investors of
another Party treatment in accordance with intewnat law, including fair
and equitable treatment and full protection anaisgc"

Canada maintains thileer provides the standard of interpretation of Article
1105.

Apparently it no longer contends that that standatttozen in amber”; it
accepts that what may be seen in 2011 as egreguaysliffer from the
perception of 1926.

In a recent case brought by a Canadian investonstgae United States,
Glamis Gold, the United States maintained that:

. Article 1105's duty to provide fair and equitabieatment in
accordance with "international law" is solely aereince to the
minimum standard of treatment required by "custgniaternational
law", as an authoritative interpretation of NAFTA2001 by its three
Parties provides.

. Establishment of a rule of customary internatidaal
requires concordant State practice apishio juris. Customary
international law cannot be proven by decisionmt@rnational
tribunals, as they do not constitute State practice



. It is the burden of the claimant to establish thattomary
international law has changed. The Claimant hadame that
burden, had not shown that the standard of tredthmahchanged to
require something less than "outrageous", "egregiou"shocking”
behaviour.

The Tribunal accepted the U.S. contentions. W lieht, because of the
difficulty of proving a change in custom, this r@gment "effectively freezes
the protections provided for in this [NAFTA] proios at the 1926
conception of egregiousness”. It agreed thatrattatvards "do not
constitute State practice and thus cannot cregtecwe customary
international law". It did acknowledge that "tNeer standard, when applied
with current sentiments and to modern situatiorsy fimd shocking and
egregious events not considered to have reachetbiighin the past.” Yet it
concluded that, "although situations may be moresdaand complicated
today than in the 1920s, the level of scrutinynss same. The fundamentals
of theNeer standard thus still apply today: to violate thetomary
international law standard minimum standard oftiresnt codified in Article
1105 of NAFTA, an act must be sufficiently egreg@nd shocking — a gross
denial of justice, manifest arbitrariness, blatamfiairness, a complete lack of
due process, evident discrimination, or a manlest of reasons — so as to
fall below accepted international standards anbtustitute a breach of
Article 1105(1)...The standard for finding a breathhe customary
international law minimum standard of treatmentéf@e remains as
stringent as it was undaleer; it is entirely possible, however, that, as an
international community, we may be shocked by Satmns that did not
offend us previously."

The award irGlamis Gold is substantial and well written. It was prepabgd
outstanding arbitrators. | have not studied thele/lof this long award and
do not have a view on much of it, nor have | re\advhe pleadings of the
parties in the case.

But | am constrained to say that | question argumehthe United States as
the award understood and accepted them.

The contention that the reference to "internatidanal' in NAFTA Article
1105 means solelgustomary international law has support in the caption of
that article and, apparently, in the intentionshef Parties, certainly as their
2001 interpretation portrays them. Yet the cladsitnition of international
law is broader. Since 1920, the Statutes of tmm&eent Court of
International Justice and of the International Cofidustice have provided
that the Court, in deciding disputes in accordamitle international law, shall
apply international conventions establishing r@egressly recognized by the
contesting States, international custom as evidehaegeneral practice
accepted as law, the general principles of lawgeized by civilized nations,
and judicial decisions and scholarly writings alsssdiary means for the
determination of rules of law. There may be a measf interplay between
these sources and customary international law.



There is room to question as well the U.S. contentthat the judgments of
international tribunals cannot be a source of Iale United States, Canada
and Mexico apparently rely on the award of the @&Commission ifNeer

as setting a standard for the interpretation of NARrticle 1105. The
Claims Commission was an international tribunalhyghould its terse,
barely reasoned opinion — which examines no Staietipe at all — be the
fount of customary international law as respectatvighan international
delinquency, while the judgments of contemporatgrimational tribunals do
not influence the content of customary internatidena in that regard? How
is it that the governments of these States in fleadings in the International
Court of Justice invoke prior judgments of the Gpand, if my recollection
is correct, awards of international arbitral trilalgy but hold them of no
account in the evolution of customary internatidaal in the NAFTA
context?

It may indeed be asked why tNeer award is invoked at all. It had nothing
to do with the treatment of foreign investors ordstments. It did not
address what is fair and equitable. Rather it exlymined whether Mexico
had committed a denial of justice in failing adeiglyato investigate and
prosecute the murderers of an alien. It considesgether proper
investigatory and judicial procedures were obserdetield that Mexico
could not be held liable for sufficiently egregidadure to follow those
procedures. What in another case may or may nfatiband equitable
treatment by a State of foreign investment may lwvevprocedural matters, or
matters of substance, or both, far removed fronctmgines and criteria of a
denial of justice.

While 1 was no longer an official of the U.S. Gomerent when NAFTA was
negotiated, in my earlier official days | was cafiyr concerned with the
negotiations over the content of UN General Assgmdsolution 1803

(XVII) on "Permanent Sovereignty over Natural Reseg". That resolution
subjects the treatment and taking of foreign inwesit not to customary
international law but to international law. It prdes that, "Foreign
investment agreements freely entered into by, twéxen, sovereign States,
shall be observed in good faith.” To the best ofregpllection, there was no
whisper in the instructions which | wrote in Wagjton and executed in New
York about theNeer criteria. Nor did théNeer criteria figure in the protracted
negotiations over the Charter of Economic Right$ Raties of States. Nor,
as far as | can remember, were they raised inthie Hepartment's
preparation of its first bilateral investment tieat

The NAFTA Tribunal inMondev International v. United States expressed
conclusions that may be more persuasive to theenguarary critic than
those inGlamis Gold. In answer to the question, "What is the contént
customary international law providing for fair aequitable treatment and
full protection and security in investment treatigst began by recalling
Canada's position respectiNger. It continued:

"...theNeer case...concerned not the treatment of foreignsiments
as such but the physical security of an alien. eédger the specific
issue inNeer was that of Mexico's responsibility for failuredarry



out an effective police investigation into the ikig§ of a United States
citizen by a number of armed men who were not edleged to be
acting under the control or at the instigation acéito. In general,
the State is not responsible for the acts of peiyatrties, and only in
special circumstances will it become internationadisponsible for a
failure in the conduct of subsequent investigationBus there is
insufficient cause for assuming that provisiongitdteral investment
treaties, and of NAFTA...are confined to theer standard of
outrageous treatment where the issue is the treatohéoreign
investment by the State itself.

"SecondlyNeer and like arbitral awards were decided in the 1920
when the status of the individual in internatiolaa, and the
international protection of foreign investmentsyeviar less
developed than they have since come to be. Ilicpkat, both the
substantive and procedural rights of the individoahternational law
have undergone considerable development. In ghe dif these
developments it is unconvincing to confine the nieguof 'fair and
equitable treatment’ and 'full protection and sigwf foreign
investments to what those terms — had they beeprduat the time —
might have meant in the 1920's when applied tgttysical security
of the alien. To the modern eye, what is unfad mequitable need
not equate with the outrageous or the egregiongaitticular, a State
may treat foreign investments unfairly and inedalitavithout
necessarily acting in bad faith.

"Thirdly, the vast number of bilateral and regiomalestment
treaties...almost uniformly provide for fair anduégble treatment of
foreign investments...In the Tribunal's view, sadhody of
concordant practice will necessarily have influehttee content of
rules governing the treatment of foreign investmerurrent
international law. It would be surprising if thpsactice and the vast
number of provisions it reflects were to be intetpd as meaning no
more than thé&leer Tribunal (in a very different context) meant in
1927."

TheMondev Tribunal further held that, "A reasonable evolotoy
interpretation of Article 1105(1) is consistentb@tith thetravaux, with
normal principles of interpretation and with thetfthat...the terms ‘fair and
equitable treatment' and 'full protection and siégurad their origin in
bilateral treaties in the post-war period. In thescumstances the content of
the minimum standard today cannot be limited tocth@ent of customary
international law as recognized in the arbitralisieos of the 1920's."”
Moreover, "the term 'customary international lag¥ers to customary
international law as it stood no earlier than iheetwhen NAFTA came into
force. Itis not limited to the international lafithe 19th century or even of
the first half of the 20th century...In holding tiaticle 1101(1) refers to
customary international law, the FTC interpretadiarcorporate current
international law whose content is shaped by thelosion of more than two
thousand bilateral investment treaties..."



| find these holdings of thilondev Tribunal persuasive (not least because |
was a member of it) — as did the Tribunal in A~ case.

Finally, permit me to draw your wearied attentiortlie 2010 holdings of the
Tribunal inMerrill & Ring Forestry v. Canada.

As to the meaning of NAFTA Article 1105(1), the Buinal held that the
reference in it to international law "can only bedarstood today with
reference to...the Statute of the InternationalrColuJustice, where the
sources of international law are identified..." Ta&erence in Article 1105(1)
"must be understood as a reference to the souf¢ks degal order as a
whole, not just one of them." It continued, ".. fmmsary international law has
not been frozen in time...it continues to evolvaasordance with the realities
of the international community. No legal systeraldcendure in stagnation.”
The minimum standard has become obsolescent icotiitext of human
rights. It was "scarcely mentioned" in the priraiprorks concerning the
codification of the law of State responsibility,tably the International Law
Commission's Articles on State Responsibility. at8tpractice was even less
supportive of the standard referred to inNeer case. And in the absence of
a widespread and consistent state practice in suppa rule of customary
international law there is napinio juris either. No general rule of customary
international law can thus be found which appliesNeer standard, beyond
the strict confines of personal safety, deniaustice and due process...State
practice...shows that the restrictiMeer standard has not been endorsed or
has been much qualified...A requirement that alngeated fairly and
equitably in relation to business, trade and inwestt is the outcome of this
changing reality...it is reflected today in custeynaternational law aspinio
juristhe Tribunal is satisfied that fair and equitatoéatment has become part
of customary law."

TheRing and Merrill Tribunal further observed that if the minimum stard
were interpreted to require "outrageous condulk&nt'consistency would
demand that the same standard be followed in regpsach claims made by
NAFTA States in respect of the conduct of othemtoes...Yet this is not the
case...Customary international law cannot be tailade to fit different
claimants in different ways. To do so would bedontenance an
unacceptable double standard...the Tribunal finday that...except for cases
of safety and due process, today's minimum stariddnbader than that
defined in theNeer case and its progeny. Specifically this stangaodides
for fair and equitable treatment of alien investorthin the confines of
reasonableness."”

My conclusion is thalNeer is far from what is fair and equitable.



