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Preface to the ninth edition 1 

The last edition of Volume I of Oppenheim's International Law, thd 8th, was 
published as long ago as 1955, and the work on it had been completed during the 
previous year. That distinguished edition, like the 5th, 6th and 7th befdre it, was 
prepared by Professor Hersch Lauterpacht (as he was, before go? g on to P become a Judge on the International Court of Justice in 1955, and to receive a 

I knighthood). Hersch Lauterpacht intended to prepare a 9th edition and had 
done a lot of work to that end. His untimely death in 1960 intervened before the 
project could be completed. Happily, however, the work which he hap done in 
preparing for a 9th edition was published subsequently by his son, Mr Eli 
Lauterpacht CBE QC, as part of Hersch Lauterpacht's ~ollecte(i Papers. 
Readers of those materials will be aware that Hersch Lauterpacht intended that 
the 9th edition would be a re-writing almost more than a new edition. ?bviously 
we were neither able nor indeed qualified to attempt in any way to corpplete the 
kind of new volume that Mersch Lauterpacht had intended. I When, some years later, we began work on revising the 8th edition we were 
aware that any attempt to revise a work with the standing and reputation of 
Lauterpacht's 'Oppenheim' was not one to be undertaken at all lightly. There is 
indeed, a question whether the kind of work on international law e+emplified 
by 'Oppenheim' still finds a useful place at the present time, when the scope of 
international law and the range of state activities have both increase! beyond 
all bounds. Yet, perhaps because of this very increase, there does seem a con- 
tinuing need for a book which presents this material as part of alcoherent 
structure, even though we recognise that in many areas those who are researching 
the law in any detail will need to refer to specialist works on particular topics. 

A further factor has been the vast increase in the material which is now 
available. The number of international legal periodicals and Year Bookdincreases 
all the time; so do collections of state practice, together with the numbe of states 
whose practice now influences international law; the documentation r available 

I from international organisations is now vast; and collections of relevan? material 
in valuable works such as the International Law 
compared with 15 when the 8th edition was 
Materials (a new publication since 1962) 
of those concerned with the study and 

In addition to the new material now 
changes in the body of international law 
noticeable have been the major treaties 
work of the International Law Commission, or separately as with the daw of the 
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Sea Convention 1982. Indeed, if one considers the major Treaties on State 
Succession, Law of the Sea, Nationality, Diplomatic and Consular Relations, 
and the Law of Treaties, it is apparent that a considerable portion of the 8th 
edition needed substantial rewriting simply on their account. Some other parts of 
international law are either new, o r  so vastly developed compared with how 
matters stood in the 1950s that they need to be considered as virtually new 
subjects. Outer space, Antarctica, the new-type fishing zones, the Exclusive 
Economic Zones, deep-sea mining, human rights, economic rights and duties of 
states, and self-determination spring to mind in this context; and recent growth 
in concern for the environment has demonstrated that this is a continuing 
process. 

With this great increase in both the available material and the content and 
scope of the subject, we have felt it necessary to make a number of changes in this 
present 9th edition. 

Perhaps the most substantial change has been made in recognition of the extent 
to  which the law and practice relating to  international organisations have now 
become a separate field of study. It n o  longer seems useful to attempt to include a 
necessarily brief summary in the present volume, and better for these matters to 
be dealt with in a separate volume. It  is the intention, therefore, that, having 
deleted those sections from the present volume, there will be in due course a new 
Volume 111 of 'Oppenheim' to deal with international organisations. 

Other  changes are less far-reaching, but should nevertheless be noted here. In 
order to  allow more room for dealing with matters of contemporary relevance, 
we have deleted the chapter dealing with the history of international law; this 
again is now a matter which is well treated in specialised works. We have faced 
difficult decisions over the bibliographies for each chapter. T o  the researcher, the 
tradition of very full bibliographies, going back many years, has been a valuable 
feature of 'Oppenheim'. However, pressure of space and the passage of time have 
made it necessary to cut down on the bibliographies. First, we have omitted from 
all bibliographies material preceding the 1914-18 War: that older material dealt 
with a world so different from today's that it can only be of limited value for 
current international law. Bibliographical material going back to 1918 does, 
nevertheless, still cover just over 70 years. Second, we have as a general rule not 
included in bibliographies references to general textbooks on international law. 
This is in n o  sense any disparagement of their value, but simply a recognition that 
any serious researcher o r  practitioner wishing to enquire into any particular 
matter is likely, as a matter of course, to consult other leading textbooks, whose 
structures and indexes will readily provide access to their contribution to the 
subject in question. 

Despite these changes, and of course others throughout the volume necessary 
in the course of bringing the work up to date, we have been able to a very large 
extent to  keep to the arrangement of subjects as it has traditionally appeared in 
'Oppenheim'. In doing so we have thought it better to start afresh with the 
numbering of paragraphs ($$), so that they now run consecutively throughout 
the volume from $1 to $669. 

N o t  only have we followed so far as ~oss ib le  the structure of 'O~penheim'  but 
we have also tried wherever possible to keep the language of the 8th edition, 
where it still in substance represents the state of the law. We have also retained 
the practice of a liberal use of footnotes, which has been such a distinctive feature 

of 'Oppenheim'. This reflects one of the principal characteristics of 10ppenheinl' 
which we have sought to preserve and enhance wherever possible. That is its 
status as a practitioner's book, rather than as an academic treatise, add its attempt 
to provide a helpful beginning for an inquiry into particular pi-oblems. We 
believe that the wealth of material relating to state practice which itlis possible to 
include in the footnotes makes a valuable contribution to the use of :Oppenheim' 
by practitioners. 

It  is a similar concern for the interests of practitioners which Las led us to 
include in footnotes extensive citations of decisions of national codrts as well as 
of international courts. This has value not only within the framedork of com- 
mon law systems, with their reliance upon judicial precedent, bLt also more 
generally, and irrespective of the legal system within which a practitioner oper- 

I ates, by illustrating the way in which particular practical issues ariseland are dealt 
with. In referring to cases we have concluded that it is often more useful to give 
references to reports which are likely to be available to internatior+I lawyers in 
many countries, rather than always to give references to nationa Idw reports 
which it may be difficult for lawyers in other countries to cons It. 'l'he one 'L 
general exception to this practice is in relation to reports of cases dLcided in the 

I United Kingdom, where, generally, only the national law reports are referred to. 
In this new edition we have endeavoured to state the law as it stood on 1 

January 1991, although in some instances it has proved possible to iake dccour~t 
of developments as late as the autumn of that year. We should alsv sdy that while, 
in performing our editorial task, we have divided the initial work on the various 
chapters between us, we have each seen, commented on and contribyted to all the 
chapters, so that we have a shared responsibility for the volume as B whole. We 
must also add, lest there be any doubt, that although during the pdeparation of 
this edition we have been associated with the institutions identifie4 on the title 
page, the views expressed in this volume represent our personal viefvs as editors 
and d o  not necessarily reflect the views of those institutions. I 

We have already noted the intention to prepare a Volunle III, on international 
organisations. We should add that it is also intended to prepare a p e w  edition 
(which will be the 8th) of Volume 11, on disputes and armed conflict; we have 
therefore left for that volume discussion of, for example, the dispute settlement 
provisions of the Law of the Sea Convention, along with other si4ilar dispute 
settlement aspects of substantive matters dealt with in this present Volume I. 

We wish, finally, to record our thanks to the many people who, despite many 
discouragements, have made the publication of this volume possible. These are 
particularly due to all those at Longman who have worked so datiently and 
devotedly to bring this project to a conclusion. In addition we ha& benefitted 
enormously from the comments and suggestions of many colleaguies who have 
with great generosity spared time to cast an eye over various pas&iges. 

I 

January 1992 
1 ADW 
I 
I 
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AD Annual Digest and Reports of Public International Law Cases: vols 1 and 2, coveltng h e  

years 1919-24, edited by Sil John Fischer *dllams and I i  
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by H Lauterpacht. Thereafter see lLli 1 
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Antruaire Annuaire de l'instrtut de Drort Internatzonal ! 
Anzilotti Anzilotri, Corso dr dirrtto rnternazronale, vol 1, 3rd ed (1928) (FI \ram by Gldel, 

1929); vol 3, pt 1 (1915) I 
AS Proceedings Proceedrngs of the American Sonety of Internattonal Law j 
Aust YBIL Australian Year Book of Internatronal Law I 
Balladore Pallieri Balladore Pallieri, Dtrrtto internazronale pubblrco (1937) 
Baty Baty, The Canons of International Law (1930) 
BFSP Brrtish and Foreign State Papers (Hemlet), vol 1 (for 1812-14). contmu!d up to vol 170 

(for 1968) 
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Bittner Bittner, Die Lehre won wolkerrechtlichen Urkunden (1924) \ 
Bluntschli Bluntschli, Das moderne Volkerrecht der crvtlrstrterr Staaten uls Rechtsbuch duirr,gcs- 

tellt, 3rd ed (1878) 
Borchard Borchard, The D~plomattc Protectron of Crtrzens Abroad (19 15) 

I 
BPlL E Lauterpacht, Brrtrsh Practrce m lnternatronal Law, ptr for 1963-67 
Brierly Brierly, The Law of Natrons, 6th ed (1963) 

BY Brrtrsh Year Book of Internatronal Law 
Bustamante Bustarnante, Derecho ~nternacronal piblrco, 3 vols (1933-35) 1 

I 

i 
Calvo Calvo, Le Droit rnternatronal thiortque et prattque, 5th ed, 6 vols (1846) 
Can YBIL Canadran Year Book of Internatronal Law 
Cavaglieri Cavaglieri, Lezront dr drrrtto rnternazronale (general part, 1925) 
CILJSA Comparative and Internanonal Law Journal of Southern Afrrca 
C L  Current Law 
CLJ Cambridge Law Journal 
Clunet Journal du droit internattonal 
CML Rev Common Market Law Rewrev 
Colombos Colombos, The International Law of the Sea, 6th ed (1967) J Cruchaga Cmchaga-Tocornal, Nociones de derecho internacronal, 3rd ed, 2 ols (1923-25) 

I 
Dicey and Morris Dicey and Morris, C o n f i t  of Laws, l l t h  ed (1987) 1 
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Dickinson, Cases Dickinson, Cases and Other Materials on International Law (1950) 
Documents Documents on International Affairs 
DS Bull Department of State Bulletin 

ECTS Urrrted Krngdom Eui-opean Communrty Treaty Serres, vol 1 (1974), and annual volu~nes 
subsequently 

Europ YB European Year Book 

Fauchille Fauchille, Trait6 de droit international public, 8th ed of Bonfils' Marruel de droit 
internationalpublic, vol 1, pt 1 (1922); vol I ,  p t2  (1925); vol 1, pt 
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Fenwick Fenwick, International Law, 3rd ed (1948) 
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Holland, Lectures Holland, Lectures on Internatronal Law, eds T A and W L Walker (1933) 
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Law (1927) 
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natronal Comrnunrty (1933) 1 

Lawrence Lawrence, The I'rrrrcrple, of Internatronal Law, it11 ed, revr,ed by 1' H Wultield 
(1923) I 
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Liszt L~szt,  Das Volkerretht, 12th ed by Fle~schmann (1925) I 
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Lorimer Lonmer, The Instrtutes of lnternatronal Law, 2 vols (1883-84) 1 
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(1920) 
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Maine Maine, Internatronal Law, 2nd ed (1894) I 
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I 
THE NATURE OF INTERNATIONAL LAW I 
H Lauterpacht, The Functron o f l a w ,  pp 399-438; Hag K, 62 (1937), IV, pp 100-28; and 
Collected Papers, vol 1 (1970), pp 9-50 Praag, 55 1-3 Krabbe, The Moiierrr ldea ofthe 
State (191 7) (Eng trans, 1921), pp 233-62 Kelsen, Das Problem der ~ouv~rarrrtnt und die 
Tbeorie des Volkerrecbts (1920), pp 102-274; Allgemerne Staatslehre (1925), pp 119-32; 
Law and Peace in International Relatioris (1942), pp 3-82; General Ti~ebry of Law and 
State (1945), pp 328-54; and Princrples of lnternational Law (1952), pp 3-44, 196- 
201 Verdross, pp 1-42 and 92-6; Die Ezn/~eit de, reCht/ld~en Welrbrlde, (1923), pp 
36-135, and in ZI, 29 (1921), pp 65-91 Spiropoulos, TbPorie ginirale dB drort rrcterna- 
tiona1(1930), pp 1-83 Walz, Das Wesen des Viilkerrechts urrd Kritrk dek Volkerrethts- 
leugner (1930) Bliihdorn, Einfuhrung in das angewandte Volkerrecbt (1934), pp 1- 

1 106 Schiffer, Die Lehre vom Primat des Volkerrecbts in der neueren Lrteratro. 
(1937) Ziccardi, La costituzione dell' ordinamento rnternazronale (1943), pp 19- 
157 Brierley, The Outlookfor International Law (1944); and The Basis of Oblrgation in 
International Law (1958) Sperduti, La fonte suprema dell' ordrnamento ~rrtenzaztonale 
(1946) Constantantopoulos, Verbzndlicbkezt und Konstruktion des poiitrven Vblker- 
rrcbts (1948) Giuliano, La communrti internazionale e il dirrtto (1950) ' Ago, Screnza 
giuridica e il diritto internazionale (1950) Corbett, Law and Socrety in; Internatioual 
Relations (1951), pp 36-53 Scott, RI (Paris), 1 (1927), pp 637-57 Foulke, Col Law 
Rev, 19 (1919), pp 429-66 Salvioli, Rivista, 3rd series, i (1921122), pp 20- 
80 Cavaglieri, ibid, pp 289-314,479-506 Brierly, Hag R, 23 (1928), iii, pp 467-549; 
and 58 (1936), iv, pp 5-34 Bruns, ZoV, 1 (1929), pp 1-56 Spiropoulos, KI (Paris), 3 
(1929), pp 97-130 Heydte, ZoR, 11 (1931), pp 526-46 Redslob, RI, 3rd series, 14 
(1933), pp 488-513,615-33 Salvioli, Hag R, 46 (1933), iv, pp 5-17 
233-322 Strupp, ibid, 47 (1934), i, pp 263-300 Rundstein, KI, 3rd 
491-512, 669-89 Le Fur, Hag R, 54 (1935), iv, pp 5-193 Corbett 
Toronto Law Journal, 1 (1) (1935), pp 3-16 Jones, BY, 16 (1935), 
ZoR, 16 (1936), pp 322-92 Goodhart, Grotifis Society, 22 (1936), 
ZoR, 21 (1941), pp 190-216 Hurst, Grotius Society, 30 (1944), pp 119-27 Glanville 
Williams, BY, 22 (1945), pp 146-63 Kelsen, OZ6K, 1 (1946), pp 20483 Paradisi, 
Comunicazioni e studi, 3 (1950), pp 55-78 Campbell, Grotius Socrety, 85 (1950), pp 
113-32 Quadri, HagR, 80 (1952), i, pp 585-630 Ago, Hag R, 90 (1956), ii, pp 857-94; 
and AJ, 51 (1957), pp 691-733 Suy, RG, 64 (1960), pp 762-70 Hart,   he Concept of 
Law (1961), ch 10 Sch~arzenber~er,  Power Politics (3rd ed, 1964) ~icchrdi,  I1 diritto 
internazionale odierno - nozione e cornmento (1964) Friedmann, An Inpoduction to 
World Politics (1968) Deutsch, The Analysis of Internationdl Relations 
(1968) Deutsch, Kelsen and Fried in The Relevance of ~nternational ~ a w  j(eds Deutsch 
and Hoffman, 1968), pp 57-83,85-92,93-132 Friedmann, Hag R, 127 (1969), ii, pp 
47-130 de Visscher, The'ories et re'dities en droit international public (4th ed, 
1970) Fitzmaurice, Annuaire: Livre du Centenaire (1973), pp 196-363 Funkin, Hag 
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R, 147 (1975), iv, pp 1, 9-110 P Keuter, Drot t  international public (5th ed, 
1976) Mosler, Hag R, 140 (1974), iv, pp 17-79; and ZoV, 36 (1976), pp 6-47 Gonidec, 
Relattons internationales (2nd ed, 1977) Braillard, Theories des relations internationales 
(1977) Wengler, Hag R, 158 (1977), v, pp 9-86 Bade, Hag R, 161 (1978), iii, pp 9, 
23-47 Watson, YB of World Affairs, 34 (1980), pp 265-85 Sahovic, H a g  R, 199 
(1986), iv, pp 171-232 Cassese, International L a w  in a Divided World (1986), pp 
9-125 Carty, The  Decay of International L a w ?  (1986) DeLupis, The  Concept of 
Internat ional  L a w  (1987) Franck, AJ, 82 (1988), pp 705-59 Allott, Eunomia 
(1991) See also works cited at § 3, n 9, § 3, n 13 and § 4, n 1. 

$ 1 Concept of international law International law is the body of rules 
which are legally1 binding on states in their intercourse with each other. These 
rules are primarily those which govern the relations of states, but states are not 
the only subjects of international law. International organisations and, to some 
extent, also individuals may be subjects of rights conferred and duties imposed 
by international law.' International law in the meaning of the term as used in 
modern times began gradually to grow from the second half of the Middle Ages. 
As a systematised body of rules it owes much to the Dutch jurist Hugo Grotius, 
whose work, De Jure Belli ac Pacis, Libri iii, appeared in 1625, and became a 
foundation of later d e v e l ~ ~ r n e n t . ~  

That part of international law that is binding on all states, as is far the greater 
part of customary law, may be called universal international law, in contradis- 
tinction to particular international law which is binding on  two or a few states 
only.4 General international law is that which is binding upon a great many 
states. General international law, such as provisions of certain treaties which are 
widely, but not universally, binding and which establish rules appropriate for 
universal application, has a tendency to become universal international law.5 

O n e  can also distinguish between those rules of international law which, even 

In contradistinction to mere usages (ie practices which, although perhaps widely adopted, are not 
adopted with any sense of their being legally binding), to morality (see § 17), and sometimes to 
international comity (see $ 17). 
See § 7. 
For the history of international law see the 8th ed of this vol§§ 376-59. In addition to the works 
there cited, see (a) as to the history of international law in general, Nussbaum, A Concrse History 
of the Law of Nations (rev ed, 1954); Herrero, Htstorra del Derecho de Gentes (1954); Sereni, 
Drntto internazionale, pt I(1956); Reibstein, Eine Gesrchte serner Ideen in Lehre und Praxis, (vol 
i, 1957-58) and (vol ii, 1963); Strupp, Wort, vol3, pp 680-760; (b) as to the development of 
international law before the time of Grotius, Simmonds, Grotrus Society, 43 (1957), pp 143-57; 
Guggenheim in Symbolae Verzijl(1958), pp 177-89; Ehrlich, Hag R, 105 (1962), i, pp 177-259; 
Verosta, Hag R, 113 (1964), iii, pp 491-613; van der Molen, Alberico Gentrli and the Develop- 
ment ofInternatronalLaw (2nd rev ed, 1968); Connelly, YB of World Affairs (1978), pp 303-19; 
Ago, BY, 53 (1982), pp 213-32; (c) as to the development of international law by Grotius and in 
the 17th and 18th centuries, Herrero, Hag R, 81 (1952), ii, pp 313-46; Alexandrowicz, Introduc- 
tion to the History ofthe Law ofNationsin the East Indies (1967); Dumbauld, The Lifeand Legal 
Writings ofHugo Grotius (1969); Ago, Hag R, 182 (1983), iv, pp 375-98; Schiedermair, ibid, pp 
399-416; Janis, AJ, 78 (1984), pp 405-18; Dufour, Haggenmacher and Toman, Grotius et l'ordre 
jurzdique international (1985). 
See § 23 as to the scope of the application of the rules of international law. 
See 5 583, n 3. See Rie, Grotius Society, 36(1950), pp 209-28, as to the Congress of Vienna and the 
origins of the notion of 'public law of Europe'. 

The nature of interna 

though they may be of universal application, d o  not in any part 
give rise to  rights and obligations erga omnes, and those WI 

although all states are under certain obligations as regards the trea 
those obligations (generally speaking) can only be invoked by I 

nationality the alien possesses: on the other hand, obligations de 
outlawing of acts of aggression, and of genocide, and from the 
rules concerning the basic rights of the human person, including I 
slavery and racial discrimination, are such that all states have ar 
protection of the rights i n ~ o l v e d . ~  Rights and obligations erga o 
be created by the actions of a limited number of states7 There I 

agreed enumeration of rights and obligations erga omnes ,  and the 
is still developing, as it is in the connected matter of a state's abil 
eith the actio popu la r i s  (or ac t io  commuri is)  known to some 
,ystems, to institute proceedings to vindicate an interest as a 
iilcernational community as distinct from an interest vested mort 
~rself. The International Court of Justice has held that proceedin: 
lsgal rights o r  interests require those rights or interests to be cl 
chose who claim them (even though they need not necessarily ha 
tangible object damage to which would directly harm the claim 
chat t h e a c t i p p o p u l ~ r i s  'is not known to international law as it star 
Although the notion of actiopopularis is in some respects associa 
rights and obligations erga omnes, the two are distinct and, to  the I 

are accepted, each may exist independently of the other. 
International law is sometimes referred to as 'public intern 

" Surcelona Traction Case (Second Phase), ICJ Rep (1970), p 32. See gener 
obl~gations erga omnes, YBILC (1976), pt 2, p 99; Weil, RG, 86 (1982), pp 
Volkerrecht als Rechtsordnung (Festschrrft fur H Mosler) (eds Bernhardt, C 
Steinberger, 1983), pp 241-62; Thirlway, BY, 60 (1989), pp 92-102. See a1 

Similar questions may arise in relation to some general multilateral treatie 
may in some circumstances claim to be injured by a breach of the treaty by an 
~t that breach does not directly affect the claimant party's own (mcluding ~ t s  r 
interests. See §§ 150, at n 17, and 436, n 12, as to human rrghts treatles 
responsibility arising out of breaches of multilateral treaties, Sachariew, Neth 
pp 273-89. 
Heparatrons for Inj~r ies  Case, ICJ Rep (1949), p 185; Namrbta Casr, ICJ Re 
also $5 626-7, as to the extent to which states may by treaty (such as the U N  C 
obligations applicable also to third states. And see § 583, n 8. " South West Africa Cases (Ethropta and Liberra v South Afrrca) (Second Phase), 
pp 32-3. 

' Ibrd, p 47. See also the Dissenting Opinion of Judge De Castro in the Nucle 
Rep (1974), pp 386-7; and Ireland v Unrted Krngdoni (1978), ILR, 58, p 
generally Schwelb, Israel YB on Human Rights, 2 (1972), pp.46-56; Fltzn 
Lrvre du Centenaire (l973),p326; Jenks in Iuset Socretas (ed W~lner, 1979),p& 
Principles of Public Internatronal Law (4th ed, 1990), pp 466-73; Gray, ju ,  
InternatronalLaw (1987), pp211-15;Thirlway, BY,60(1989), pp 92-102. Set 
(as to the possibility that state conduct which is categorised as criminal may jr 
sures by any other state). See also Klass Case (1978), ILR, 58, pp 423,443, allc 
for breach of the European Convention on Human Rights even though a 
implemented against the applicant, so long as he was directly affected by its 
Aumeeruddy-Cziffra v Mauritius (1981), ILR, 62, pp 285, 293. 

o n a l l a w  5 
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distinguish it from private international law.'' Whereas the former governs the 
relations of states and other subjects of international law amongst themselves, 
the latter consists of the rules developed by states as part of their domestic law to 
resolve the problems which, in cases between private persons which involve a 
foreign element, arise over whether the court has jurisdiction and over the choice 
of the applicable law:" in other terms,,public international law arises from the 
juxtaposition of states, private international law from the juxtaposition of legal 

See an article by Beckett, BY, 7 (1926), pp 73-96, entitled: 'What is Private International Law?'; 
Dicey and Morris, ch 1; Cheshire and North, Private International Law (I l th  ed, 1987, ch I). 

O n  the relation of public and private international law see Siotto-Pintor, L'Egypte contempor- 
aine, 26 (1935), pp 237-67; Scelle, i, pp 42-9; Rundstein, RI, 3rd series, 17 (1936), pp 314-49; 
Starke, LQR, 42 (1936), pp 395-401; Niederer, Ann Suisse, 5 (1948), pp 63-82; Kopelmanas in 
Etudes GeorgesScelle (vol ii, 1950), pp 753-804; Stevenson, Col Law Rev, 52 (1952), pp 561-88; 
Strupp-Schlochauer. Wort (1962), vol 11, p 129 (entry by Makarov); Hambro, Hag R, 105 
(1962), i, pp 1-66; Wortley, ibid., 85 (1954), i, pp 245-338; Unger, Grotius Society, 43 (1957), pp 
87-108; Carswell, ICLQ, 8 (1959), pp 268-88; Fitzmaurice, Hag R, 92 (1957), ii, pp 218-22; 
Hambro, Varia Juris Gentium: Liber Amicorum for J P A  Franpis (1959), pp 132-9; Starke, 
Studies in International Law (1965), pp 21-30; Collier, Conflict of Laws (1987), pp 359-68. 

For a survey of the decisions of the PCIJ on questions of private international law see 
Hammarskjold, Revue critique du droit international, 30 (1934), pp 315-44. As to conflict of 
laws before international tribunals see Lipstein, Grotius Society, 27 (1941), pp 141-81, and 29 
(1943), pp 51-84; Hambro, loc cit in Hag R, above. 

As to  the operation of rules of private international law in the activities of international 
organisations, see Jenks, The Common Law of Mankind (1958), pp 201-4, and The Proper Law 
of lnternational Organisations (1962), pp 133-251; Seyersted, Hag R, 122 (1967), iii, pp 
433-61 1 ; Akehurst, The Law Governing Employment in International Organisations (1967), pp - - 

107-9. 
To be distinguished from rules of private international law are those agreements reached between 
the states having as their aim the unification of certain substantive rules of their respective 
internal legal systems, eg as to trade marks, bills of exchange and carriage of goods and persons by 
air; these agreements may often include provisions dealing with private international law as well 
as with unification of private law. Leading examples in this field are the Brussels Convention of 
1924 relating to the Carriage of Goods by Sea (amended by the Brussels Protocol of 1968, and 
again at Hamburg in 1978), widely known as 'The Hague Rules' because they were originally 
drafted in that city; the Warsaw Convention of 1929 on Carriage by Air and the Berne Copyright 
Convention 1886 (both subsequently amended several times); and various Conventions relating 
to the international sale of goods concluded at TheHague in 1964, New Yorkin 1974 and Vienna 
in 1980. Note also the steps taken by the European Economic Community in the matter of 
harmonisation of laws, especially by means of Directives under Art 100 of the Treaty establishing 
the EEC; and also various conventions concluded within the Council of Europe. 

See generally on unification Maneucci, Hag R, 91 (1957), i, pp 387-441 ; David, The Interna- 
tional Unification of Private Law (1971), being pt V of vol 11 of The International Encyclopedia 
of Cornparative Law; Zweigert and Kropholler, Sources of International Uniform Law (3 vols, 
1971, 1972, 1973); Kropholler, fnternatiorrales einheitsrecht (1975); F A  Mann, LQR, 99 (1983), 
pp  376-406. The lnternational Institute for the Unification of Private Law (UNIDROIT), 
established in 1926, has undertaken extensive work in this field: among its various publications 
see Unification of Law (1948), Survey 1947-12, Survey 1913-11, and, from 1956 to 1971, an 
annual UNIDROIT Year Book. See also Revue de droit uniforme, from 1973 and Stanford, in 
The Efjectof Treaties in DomesticLaw (eds Jacobs and Roberts, 1987),pp 253-71. Seealso § 106, 
n 1, para 4, as to the activities of the U N  Conference in InternationalTrade Law (UNCITRAL). 
The initial uniformity established by a treaty may to some extent be lost as a result of diverse 
interpretations in the national courts of the various States: see on this aspect of the Warsaw 
Convention 1929, Mankiewicz, ICLQ, 21 (1972). pp 718-57. 

Note also that many multilateral treaties, eg in the field of human rights, are intended to 
standardise the treatment accorded within the states parties to them, and to that extent involve a 
measure of unification o r  harmonisation-of law. 

>ystems. Although the rules of private international law are part of the internal 
law of the state concerned, they may also have the character of public interna- 
clonal law where they are embodied in t rea t ie~ . '~  Where this happens the failure 
of a state party to  the treaty to observe the rule of private international law 
prescribed in it will lay it open to proceedings for breach of an international 
obligation owed to another party.13 Even where the ruler of private!international 
I m  cannot themselves be considered as rules of public international law, their 
application by a state as part of its internal law may directly invulve the rights and 
obligations of the state as a matter of public internationd law, for example where 
the matter concerns the property of aliensi4 or the extent of the state's 
,urisdiction. I 

I 
$ 2  Ius cogens States may, by and within the limits of agreement between 
:ilemselves, vary or even dispense altogether with most rules of international 
law. There are, however, a few rules from which no derogation is ,permissible. 
'The latter - rules of ius cogens, or peremptory norms of general in teh t iona l  law 
- have been defined in Article 53 of the Vienna Convention onithe Law of 
Treaties 1969 (and for the purpose of that Convention) as norms 'accepted and 
rtrcognised by the international community of states as a whole as a norm from 
which no derogation is permitted and which can be modified only by a subse- 
quent norm of general international law having the same charncterJ;l and Article 
64 contemplates the emergence of new rules of ius cogens in the future. 

Such a category of rules of ius cogens is a con~paratively recent dlevelopment 
and there is no general agreement as to which rules have this character.' The 

' See the Serbun Loans Case, PCIJ, Series A, N o  14, at p 41. Several treaties have bfen concluded 
at various Hague Conferences srnce 1902, the conferences themselves hav~ng begun in 1893. The 
value of these conferences led to therr being established on a permanent basis by a statute drawn 
up in 1951 (TS N o  65 (1955)). See Review of the Multilateral  rea at^-~aking/~rocess (UN 
Legislative Series, ST/LEG/SERIES B/21(1985)), pp 513-21; van Loon, in The Efiect of Treatres 
m Domestrc Law (edsjacobs and Roberts, 1987), pp 221-51. Other major treaties on private 
international law include the 1928 Bustamente Code (LNTS, 86, p 11 I), now] binding on a 
number of Central and South Amerrcan states; conventlons s~gned 111 Geneva in 11923 and 1928, 
and in New York in 1958, concerning arbitration awards; conventlons s~gned 111 Geneva i r ~  1930 
and 1931 concerning bills of exchange and cheques; conventrons s~gned in Bruss'els in 1968 by 
members of the European Economic Community on the mutual recogn~tionof pdkrnetm and ot 
companies (see § 143, n 5); and conventions on a number of subjects conclu'ded at Inter- 
American Specialised Conferences on Private International Law held in 1975, 1979, 1985 and 
1989 (ILM, 14 (1975), p 325, rbrd, 18 (1979), p 121 1, rbrd, 24 (1985), p 459 and rdtd, 29 (IYH), 
p 62). See generally Kosters and Bellemans, Les Conventtons de la Haye surle drorjtnternatronal 
prrvi (1921); Nolde, Hag R, 55 (1936), i, pp 303-427; Plaisant, Les RCgles de conflrt de 101s dans 
les tram3 (1946); Jenks, The Common Law of Mankrnd (1958), pp 51-4; van Hoogstraten, Hag 
R, 122 (1967), iii, pp 343-424. " See the Guardtanship of Infants Case ICJ Rep (1958), p 55 I 

" See § 407. I 

" See § 136ff. 
I See § 642, n 2. I 

See von der Heydte, ZV, 16 (1932), p 461ff; Verdross, AJ, 31 (1937), pp 571-7)and rbrd, 60 
(1966), pp 55-63; Schwarzenberger, Current Legal Problems, 18 (1965), pp 191-214, and 
Internatronal Law and Order (1971), pp 27-56; Vlrally, Ann Francars, 12 (19d6), pp 5-29; 
Abr-Saab, Suy, Murcy and Schwarzenberger In The Concept ofJus Cogens m Internatronal Law 
(1967), Carnegie Endowment Conference, 1966; Schwelb, Aj, 61 (1967), pp 946-75; Mosler, 

I 
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International Law Commission regarded the law of the Charter concerning the 
prohibition of the use of force as a conspicuous example of such a rule.' 
Although the Commission refrained from giving in its draft Articles on the Law 
of Treaties any examples of rules of ius cogens, it did record that in this context 
mention had additionally been made of the ~rohibi t ion of criminal acts under 
international law, and of acts such as trade in slaves, piracy or  genocide, in the 
suppression of which every state is called upon to cooperate; the observance of 
human rights, the equality of states and the principle of self-determinati~n.~ The 
full content of the category of ius cogens remains to be worked out in the practice 
of states and in the jurisprudence of international tribunals. In this connection it 
is important that Article 66 of the Vienna Convention on the Law of Treaties 
provides for the judicial settlement of disputes concerning the application and 
interpretation of Articles 53 and 64. 

The operation and effect of rules of ius cogens in areas other than that of 
treaties are similarly unclear. Presumably no act done contrary to such a rule can 
be legitimated by means of consent: acquiescence or  recognition; nor is a protest 
necessary to preserve rights affected by such an act; nor can such an act be 
justified as a reprisal against a prior illegal act; nor can a rule of customary 
international law which conflicts with a rule of ius cogens continue to  exist o r  
subsequently be created (unless it has the character of ius cogens, a possibility 
which raises questions - to which n o  firm answer can yet be given - of the 
relationship between rules of ius cogens, and of the legitimacy of an act done in 
reliance on one rule of ius cogens but resulting in aviolation of another such rule). 

§ 3 Legal force of international law Almost from the beginning of the science 
of international law the question has been discussed whether it is law properly 
so-called. Hobbes' and PufendorfZ had already answered the question in the 

Ann Suisse, 25 (1968). pp 9-40; Morelli, Rivista, 51 ( 1  968), pp 108-1 7 ;  Marek in Receuild'itudes 
de droit internationalen hommage d. Paul Guggenheim (1968), pp 426-59; Monaco, Hag R,  125 
(1968), iii, pp 202-12; Nisot, Rev Belge (1968), pp 1-8; Barberis, ZoV,  30 (1970), pp 19-45; 
Paul, O Z R ,  21 (1971), pp 19-49; Schweitzer, Archiv des Volkewecht, 15 (1971), pp 197-223; 
Lachs, Hag R, 169 (1980), iv,pp 201-1 1 ; Barberis, ZoV,  30 (1970), pp 19-45; P devrsscher, Hag 
R,  136 (1972), ii, pp 102-1 1 ;Tunkin, ibid, 147 (1975), iv, pp 85-94; Crawford, BY, 48(1976-77), 
pp 146-8; Gomez-Robledo, Hag R, 172 (1981), iii, pp 17-208; Alexidze, ibid? pp 227-63; Weil, 
RG,  86 (1982), at pp 19-29, and AJ ,  77 (1983), at pp 423-30; Munch In Volkewecht ah  
Rechtsordnung (Festschrift fur H Mosler) (eds Bernhardt, Geck, Jaenicke and Steinberger, 1983), 
pp 617-28; Christensen, AJ ,  81 (1987), pp 93-101 ; Hannikainen, Peremptory Norms (iuscogens) 
in International Law: Historical Development, Criteria, Present Status (1 988); Dupuy, RG,  93 
(1989), pp 588-97; F A  Mann, Further Studies in International Law (1990), pp 84-102. See also, 
as t o  the operation o f  rules o f  ius cogens in the law o f  treaties, 4 642, n 2. 
Draft Arts on the Law o f  Treaties (1966), commentary on Art 50, YBILC (1966), ii, pp 247-9. 
See also Military and Paramilitary Activities Case, ICJ Rep (1986), pp 100-1. 
YBILC (1966), ii, pp 247-9; and as to slavery see also commentary on Art 61. The ILC 
subsequently considered that it was among the four areas which it had identified as giving rise to 
an international crime (see 4 157, n 5)  'that are to  be found the rules which the contemporary 
international legal order has elevated to the rank o f  ius cogens': YBILC,  1976, vol 11, pt 2, p 121 
(para 67). 
See Draft Arts on State Responsibility, Art 29.2, and commentary, paras (21)-(22), YBILC 
(1979), ii, pp 109, 114-15. 

' De Cive, xiv, 4. 
De lure  Naturae et Gentium, ii, c iii, 4 22. 

negative. During thk i9th ientury AGstin3 and his followers took up the same 
attitude. In large meadure the problem is one of definition, and different defini- 
tions of what constitutes 'law' can produce different answers to the question 
whether any particular body of rules may properly be regard{d as 'law'.4 
Definitions drawn up prim&rilf in terms of the internal (or municipal)' law of 
states may be unnecessarily+ restrictive when applied to  rules obtaining in other 
kinds of community:Although the characteristics of municipal law provide a 
valid standard against which to measure the quality as law of the riles in some 
other, and particularly the ifitermtional, community, a body of rules may be law 
in the strict sense ofathe term even though it may not at some Atages of its 
development possess 911 the characteristics of municipal law. Divergence from 
the usual characteristics of municipal law has nevertheless often beed regarded as 
expressive of the weakness of a body of rules qua I 

In earlier editions of this treatise7 law was defined as a body of rule;; for human 
conduct within acommunity which by common consent of this community shall 
be enforced by external ower.' The three requirements of this definition are 
satisfied by internatiorial aw, to a greater o r  lesser extent. The states of the world P 
do together constitute a body bound together through common interests which 
create extensive intercpurse between them, and differences in culture, economic 
structure, o r  political systein, d o  not affect as such the existence of an interna- 
tional community as one ,of'the basic factors of international law.9 @les for the 

' Lectures on Jurzsprudence, vi. / 
' O n  the legal nature, o f  interdational law see Hart, The Concept of Law (1$61), ch X; H 

Lauterpacht, collected h a p h g  (vol 1,1970), pp 11-36. The matter is also discusied In many o f  
the works cited in n 9. j 1 
The term 'municipal la@' is bftCn usPd {ti thC iense o f  natronal or state law in cont;adistinction to 
rnternational law. Municzpzlrm was 'a town, particularly in Italy, which possessed the rrght o f  
Roman citizenship . . . but +as governed by zts own laws': Lewis and Short,  ati in Dzctzonary. 
See, as to the dangers o f  the insistence on the specific character o f  international law, 
H Lauter~acht, The Functiob ofLaw, pp 403-7. See also Jennings, ICLQ, 13 (196'4). pp 385-97. 
O n  the dissrmrlarities bet&een intemational and municipal law see Brterly, The Basts of 
Oblzgatzon zn International Law (1958), pp 250-64. ' 8th ed, 4 5; see also ibid, §$6-9. 
That I S ,  external to the person agarnst whom they are enforced. 
The preamble to the Draft bedlaration on Rights and Duties o f  States, adopted by  the General 
Assembly o f  the UN in 1949 (Red 375 (IV)),  affirms that 'the States o f  the borld form a 
community governed b y  international law'. I 

For a discussion OF international law and the structure o f  the international comhunity see, in 
addition to many o f  the woiks citedin the bibliography preceding 4 17, Therre, La Psychologze 
rndzvzduelle et collectivd darts I'eficdnti du drozt mternatzonalpublzc (1946); Schwar~enber~er, 
Y B  o f  World Affairs ( 1 9 4 7 ) , ~ p ~  159-77, and Internatzonal Law and Order (1971))especially chs 
2 ,3  and 5; McDougai, HagR,82 (1953), i, pp  137-258; Stone, Legal Controls o~lnternattonal 
Con& (1954), and Hag R,189 (1956), i, pp 65-175; Corbett, Hag R, 85 (1954), i, pp 473-540, 
Morals, Law and Power m Ihteinationnl ~elatzons (1956), and From Internatzonalilaw to World 
Law ( 1  969); FitzmauriCe, MLR, 19 (1956), pp 1-13; Jessup, The Use of Inte;ndtronal Law 
(1959), ch 1 ; Roling, Intkrnatiohal Law m an Expanded World (1960); Hart, The Concept of Law 
(1961). ch 10; Kaplan and Kataenbaeh, The Polztzcal Foundatzons of~nternatzondl Law (1961); 
Manning, The Natureof InternationalSo~iet~ (1962); Quadri, Hag R, 113 (1964). ii, pp245-318; 
Friedmann, The Chan ing Structure of Internatzonal Law (1964). ~nternatzohal Law zn a 
changzng S O C Z ~ ~ Y  ( I  9nb.r D* l'&fficabth des mt1tutlon5 znterndtlona~es ( I  970); rUnliIn, ~ r n z ~  
znternatzonalpub1tc:pobl~mes thhot'tques (1965), and Hag R, 147 (1975), iv, pp 19-206; Coplin, 
The Functzons of Internatiohal Law (1966); Landheer, O n  the Sonology of Internattonal Law 
and InternationalSo&eety ( ; Rabl, Dte Volkewechtsgrundlagen der moderned Fnedensord- 

I 
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conduct of the members of that community exist, and have existed for hundreds 
of years. Equally, there exists a common consent of the community of states that 
the rules of international conduct shall be enforced by external power, although 
in the absence of a central authority for this purpose states have sometimes to  
take the law into their own hands by such means as self-helpi0 and intervention" 
- although the outlawing of resort to force, and the hesitant steps being taken 
towards international enforcement action, may indicate less reliance on self-help 
as the normal means for the enforcement of international law. The Security 
Council's primary'2 responsibility for and powers in relation to the maintenance 
of international peace and security, which extend to enforcement action 
including mandatory measures of various kinds, o r  the establishment of peace- 
keeping forces operating with the consent of the state in which the force exercises 
its functions, offer ossibilities of future development towards an effective 
system of sanctions.' They also serve to demonstrate that enforcement of the 

nung (2 vols, 1967,1969); Scheinman and Wilkinson (eds), International Law and Political Crisis 
(1968); Jenks, A New World of Law? (l969), pp 219-67; 12alk, Legal Order in a Violent World 
(1970), The Status of Law in International Society (1970), and (as ed, with Black) The Future of 
the International Legal Order (vol I, 1969); Monaco, Hag R, 125 (1968), iii, pp 99-130; Burton, 
Systems, States, Diplomacy and Rules (1968); Bozeman, The Future of Law in a Multicultural 
World (1971); Deutsch and Hoffman (eds), The Relevance of International Law (1971); Pinto, 
1-e Droit des relations internationales (1972); Gottlieb in The Future of the International Legal 
Order, vol 4 (eds Falk and Black, 1972), pp 331-83; P de Visscher, Hag R, 136 (1972), ii, pp 
7-43; Fitzmaurice, Annuaire: Livre du Centenaire (1973), pp 196-329; Mosler, Hag R, 140 
(1974). iv, pp 17-44, and in ZoV, 36 (1976), pp 6-49; Luard, Types of International Society 
(1976); Parkinson, The Philosophy of International Relations (1977); Onuf, AJ, 73 (1979), pp 
244-66; De Vree, Neth IL Rev, 26 (1979), pp 46-59; Reutcr and Combacau, Institutions ct 
relations internationales (1980); Barberis, Hag R, 179 (1983), i. pp 170-80; Boyle, World Politics 
and Internatronal Law (I 985); Movchan, in International Law and the InternationalSystem (ed 
Butler, 1987). pp 123-34; van Dijk, Germ YBII,, 30 (l987), pp 9-35; Tescin, Yale JIL, 15 (1990), 
pp 84-120. See also works cited at n 13, and § 4, n 1. For references to earlier works see 8th ed of 
this vol, p 11, n 2. 
See g I29(3). 
See § 128. 
Article 24. The Security Council's role is not exclusive, and the General Assembly also has 
competence in matters of international peace and security. See Certain Expenses of the United 
Nations, ICJ Rep (1962). at p 163. 
As to the sanctions of international law, particularly those under the U N  Charter, see Husserl in 
University of Chicago Law Review, 12 (1945), pp 1 1  5-39; Hsu Mo, Grotius Society, 35 (1949), 
pp 4-15; Cavark, Hag R, 80 (1952), i, pp 195-288; Fitzmaurice, MLR, 19 (1956), pp 1-13, and 
Annuaire: Livre du Centenaire (1973), pp 297-304; Kunz, AJ, 54 (1960), pp 324-47; Barkun, 
Law Without Sanctions (1968); Monaco, Hag R, 125 (1968), iii, pp 313-32; P de Visscher, ibid, 
136 (1972), ii, pp 137-202; Fawcett, Grotian Society Papers (ed Alexandrowicz, 1970), pp 83-9; 
Leben, Les Sanctions privatives de droit ou de dans les organisations internationales 
rpicialistes (1979); Ferencz, Enforcing International Law (2 vols, 1983); Fukatsu in The Struc- 
ture and Process of International Law (eds MacDonald and Johnston, 1983), pp 1187-205; 
Osieke, Neth ILR, 31 (1984). pp 183-98; Cassese, InternationalLaw in a Divided World(l986), 
pp 215-50. See also works cited at n 9, and § 4, n I.  

The functions of the Security Council and of the United Nations generally as an agency for 
settling disputes and for maintaining international peace and security and the relevant provisions 
of the Charter are discussed in detail in pt I of vol 11 of this work (7th ed), 99 25b-ge. See also 
Bowett, United Nations Forces (1964); Higgins, United Nations Peacekeeping 1946-67 (3 vols, 
1969, 1970, 1980); Gutteridge, The United Nations in a Changing World (1969). ch 111; 
Karaosmanoglu, Les Actions militairer coercitives et non-coercitives des Nations Unies (1970); 
Manin, L'Organisation des Nations Unies et le maintien de la pair (1971); Pfeifenberger, Die 
Vereinten Nationen: Ihre politischen Organe in Sicherheitsfragen (1971); Saksena, The United 

law through am agency which is both external to  the state in delault and reore- 
sentative of the htemational community has the authority df a recognfised 
principle of international law. All the same, it must be recoeniskd that deficien- 
cies i n  the means at present available for the enforcement o'i international law - 
including in particular the absence of truly compulsory arran@ments for the 
judicial settlement of dis utesi4 - make it, by comparison with municipal law 
and the means available o r  its enforcement, certainly the weak& of the two in 
that respect. 

P 
i 

While some deficiencies in international law make it as yetjundeniably an 
imperfect legal order, developments over the past half century in particular 
indicate considerable progress towards their amelioration. An emerging system 
of sanctions for the enforcement of international law is d i s~efn ib le , '~  while 
recourse to so-called law-making treaties,16 and certain aspects of [he activities of 
international organisations," may be pointers in the direction of an emergent 

- -- 
8 

Nations and Collective Security (1974); Arntz, Der Begriff der Friedensbedrri, 
und Praxis der Vereinten Nationen (1975); Reuter and Combacau, Instit4 
internationales (1980), ch VIII. 

Note also the development in recent years of the criminal responsibility t 
certain acts contrary to international law: see §§ 148,435, and vol 11 of this wo: 

O n  the enforcement of international judicial decisions see Art 94 of the U$ 
The Prospect of International Adjudication (1964), pp 663-726; Anand, Studie~ 
Adjudication (1964), pp 250-86; Reismann, AJ, 63 (1969), pp 4-27; 0ellers\ 
(1976). pp 654-79. 1 

l 4  Thus compulsory disputes settlement provisions in some treaties depend on the 
expressed by their becoming parties to the treaty. The 'compulsory' jurisdit 
under Art 36.2 of its Statute, depends on voluntary declarations in advad 
concerned. O n  this so-called 'optional clause' see vol 11 of this work (7th cd 
Jenks, The Prospects of International Adjudication (1964), pp 547-603; Merrill 
pp 87-1 16. I 

Even where a state has made such a declaration accepting the Court's juri! 
stances may lead it, when another state refers a dispute with it to the Court in 
declaration, to refuse to accept the Court's jurisdiction. See eg Fisheries Jurisd 
Rep (1973), pp  3,49, and (1974), pp 3,175; Nuclear Tests Cases, ICJ Rep (1973: 
(1974), pp 253, 457; United States Diplomatic and Consular Staff in Teheraj 
(1980), p 3; Military and Paramilitary Activities Case, ICJ Rep (l984), p 169, : 
O n  the situation arising from the non-appearance of the defendant state i r  
Guyomet, Le Difaut des parties ri un differend devant les juridictions intern' 
Eisemann, AFDI, 19 (1973), pp 351-75; Rosenne in Ilprocesso internazionale, : 
zioni et studi, Studi in onore di Gaetano Morelli (1975); Stuyt, RG, 82 (19 
Fitzmaurice, BY, 51 (1980), pp 89-122; Sinclair, ICLQ, 30 (1981), pp 338 
Festschrift Schlochauer (1981), pp 439-56; Mangoldt in Festschrift fur H M 
503-28; Bowett, Hag R, 180 (1983), ii, pp 204-21; Elkind, Non-appearance 1 
national Court of Justice (1984), and ICLQ, 37 (1988), pp 674-81; Thirlway, 
before the International Court of Justice (1985); Highet, AJ, 81 (1989), pp 23 

Examples of defendant states failing to participate in arbitration proceedings tc 
previously agreed by contract include BP Exploration Company (Libya) Limitel 
of the Libyan Arab Republic (1973), ILR, 53, p 297; Texaco Overseas Petroleur 
California Asiatic Oil Company v Government of the Libyan Arab Republic (I! 
53, p 389; Libyan American Oil Company v Government of the Libyan Arab.  
ILR, 62, p 140. 

l 5  See n 13. See also 5 145ff, as to the law of stare responsibility, which allows fc 
international wrongs suffered by one state at the hands of another. See also g~ 
Improving Compliance with International Law (1981). 

l6 See 4 11, n 9, and § 583. 
See fj 16. 
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legislative process o r  at least an international analogue thereof." There are also 
certain other indications of a growing maturity in the international legal order. 
These include the recognition that certain rules have the character of ius cogens, 
which reduces the area for the operation of purely consensual rules,19 and 
establishes that within the general body of rules of international law there exists 
superior legal rules, with which rules of a 'lower' order must be compatible. 
Article 103 of the United Nations Charter may also be regarded as establishing, 
.for nlembers of the United Nations at least, the 'superior' nature of the obliga- 
tions under the Charter.2o 

There is similarly increasing acceptance that the rules of international law are 
the foundation upon which the rights of states rest, and no longer merely 
limicatio~ls upon states' rights which, in the absence of a rule of law to the 
contrary, are unl in~i ted.~ '  Although there are extensive areas in which interna- 
tional law accords to states a large degree of freedom of action (for example, in 
matters of domestic jurisdiction), it is important that that freedom is derived 
from a legal right and not from an assertion of unlimited will, and is subject 
u l t i ~ n a t e l ~  to regulation within the legal framework of the international 

In the Military and Paramilitary Activities case the International 
Court of Justice upheld the essential justiciability of even those disputes raising 
issues of the use of force and collective self-defence.23 

Furthermore international law may now ~ r o p e r l ~  be regarded as a complete 
system.24 By this is meant not that there is always a clear and specific legal rule 

' 9 s  to which see also S 32. 
Note also 'general principles of law' as a source of international law less dependent upon consent 
than other sources: see S 12. 

' O  See S 592. '' See Firzmaurice, BY, 3 (1953), pp 8-18, and Hag K, 92 (1957), ii, pp 49-59; H Lauterpacht, The 
Developrrrent of lntenratiorral Law by the International Court (1958), pp, 359-67; Waldock, Hag 
K, 106 (1962), ii, pp 161-9. The older view found some support in the dmum of the PCIJ in the 
Lotus case that 'International law governs relations between independent States. The rules of law 
binding upon States therefore emanate from their own free will as expressed in conventions or 
usages generally accepted as expressing principles of law and established in order to regulate the 
relations between these co-existing indeperldent communities or with a view to the achievement 
of common aims. Restrictions upon the independence of States cannot therefore be presumed.' 
(PCiJ, Series A, N o  10, ~ 1 8 . )  Although the Court was directed by the con~promis to consider the 
matter from the standpo~nt of seeking rules prohibiting Turkey from doing what she had done, 
the Court explained that this 'way of stating the question is also dictated by the very nature and 
existing coilditions of international law' (ibid). 

" Thus the notion of 'abuse of right' is unavailable unless, but is available where, it is a'right' which 
is being exercised. " iICJ Kep (1986), pp 26, 27. The Court has also noted that while it may be aware that political 
aspects may be present in any legal dispute brought before it, the purpose of recourse to the 
Court is the peaceful settlement of legal disputes: its judgment is a legal pronouncement, and it 
cannot concern itself with the political motivation which may lead a state at a particular time, or 
in particular circumstances, to choose judicial settlement (Border and Transborder Armed 
Actions, ICJ llep (1988), p 91). 
See H Lauterpacht, The Function of'Law, pp 51-135, Developnietzt oflnterrrationul Law by the 
International Court (1958), pp 165-7, in Sytnbolae Verzij1(1958), pp 196-221, and in Collected 
Papers, vol 1 (1970), pp 94-8; Siorat, Le I'roblime des lacunes en droit international (1959); 
Stone, BY, 35 (1959), pp 124-61; Salmon, Rev Beige (1967), pp 440-58; Higgins, ICLQ, 17 
(1968), pp 58-84; Thirlway, BY, 60 (1989), pp 76-84. But note the critical view taken of the 
completeness of international law by Carty, The Decay of It~ternational Law? (1986). 

readily applicable to every international situation, but that ever; internatio~ial 
situation is capable of being determined as a matter of l a ~ , ' ~ j e i t h e r  by the 
~pplication of specific legal rules where chey already exist, or by +e application 
of legal rules derived, by the use of known legal techniques, from other legal rules 
or principles. I t  is thus not permissible for an international tribunal to  pronounce 
a non l i q ~ e t ; ~  ie to  invoke the absence of clear legal rules applicadle to a dispute 
6s a reason for declining to give judgment (unless the cornpromis iubmitiing the 
dispute to  the tribunal in some way limits the power of the t r i h a l  to apply 
international law as a whole). The International Court takes judicial uotice of 
~nternational law.27 I 

i 
I 

$ 4  Practice and the legal nature of international law 'flleoretl~,d drgulilellls 
h u t  the legal nature of international IJW, insofclr 'is mnle of cheni x e k  tu deuy 
the legally binding character of international law, take on an indreasingly uu- 
realistic appearance, since in practice internationd law is constamly recog~liseci 
'1s law by the governments ot states who regard their freedom of aciion as legally 
constrained by international law.' States not only recognise the rules of iuter11:~- 

I tional law as legally binding in innumerable treaties, but affirm cpnstantly the 
fact that there is a law between them~elves.~ They further recognise this law by 
requiring their officials, courts, and nationals, to act conforn~ably di th  the d u t i e ~  
unposed upon the state by international law. The legal character of internation,il 
law is acknowledged in the 1970 Declaration on Principles of ~nternationnl Law 

I 
1 

I 
" Thus although in the Barcelona Traction case (Second I'hase) the ICJ, noted thit  'lnternatio,ml 

law may not, in some fields, provide specific rules in particular cars ' ,  it nevertll&ss proceedcJ 
to decide the case beforeit, arising in one of those fields, as a matter of law (ICJ l d p  ( IY~O) ,  p 38). 
See also OilFieldsof Texaslncv Iran (1982), ILll, 69, at pp 581 a i d  594: '[the] cipmstances du 
not fall clearly within well developed and disctissed doctrines of law. 'tie contr+lling rulcs have 
therefore to be derived from principles of international law applicable in analogous circum- 
stances or from general principles of law. The development of international law 11:s always been a 
process of applying such established legal principles to circumstances not previously enmull- 
tered' (D 581). 

' b  ~rtlcle ' l l2 of;he ILC Draft Ar tdes  on Arb~tral Procedu~e prov~des that 'the t ~ ~ b u n a l  lrlay IIOL 

bring In a finding of non lrquet on the ground of the s~lence or obscurny of the law to be apphed' 
(YBILC, (1958), it, p 8). In Desgranges v I L O  the imperrn~ssrb~l~ty f o ~  a J U ~ I C I J ~  t11bu11al to 
pronounce a nun lrquet because of the sdencs or obs~urny  of the law war' regarded ah a 
'fundamental tenet of all legal systems': ILR, 20 (1953), py 523, 530 

" Frsherres Jxrrsdr~tron Case, ICJ Rep (1974), p 9, ~eaffi~nled In the Mdrtury ank Jirrunrrl~t~oy 
Actrvrtres Case, ICJ Rep (1986), pp 24-5 s 
See Henk~n,  Hag R, 114 (1965), L, pp 167-276, and HOW Nuttom Jlrhavr L ~ W  artd Jo,e/gri 
Polrcy (2nd ed, 1979); Fenw~ck, Forergrr Policy and lnternutrunulLuw (l968), T u ~ i k ~ n ,  Theory oj 
Internatronal Law (1974), pp 273-302, La~ha,  Hag R, 169 (1980), IV, pp 253-61 , B ~ o w n l ~ e ,  BY, 
52 (1981), pp 1-8; Perkins, TIJP I'ruderrt I'edce Law us Foretgn IJolzcy (1981), Hoyt,  Law rl~td 
Force tn Arnerrcan Forergn Policy (1985); Ke~srnan and W ~ l l a ~ d  (ed,), lntetrratrpnul Inndent, 
(1988). See also the following five-volume selles exanwnrng the Impact of ~n te~na t~ona l  law on 
mternat~onal crlses: Bowie, Suez 1956 (1974); Ehrl~ch, Cypru, 191i8-67 (1974); Chayes, The 
Cuban Mrssrle Crrsrs (1974); Abl-Saab, The Unrted Nutrons Operatrorr m the Congo 1960-64 
(1978); F~sher, Poznts of Chorce (1978) On the cont~nued a~gnlficance of ~n te~na t~oha l  law evw ~n 
tmes of stress see Jenks, Law, Freedom and Welfare (1963), pp 50-70 See also woiks ~ ~ t e d  at 5 3, 
nn 9 and 13 I 
It is not inconsistent with t h ~ s  affinnat~on that sates may d~ffer as to pleclsely whad 1ule5 that IAW 
prescr~bes. 

I 
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concerning Friendly Relations and Cooperation among States? the seventh 
Principle includes the duty of every state to fulfil in good faith its obligations 
under the generally recognised principles and rules of international law. 

5 5 The basis of international law It is not possible to say why international 
law as a whole is binding upon the international community without entering the 
realm of non-legal considerations. It  is, however, in accord with practical reali- 
ties to see the basis of international law in the existence of an international 
community the common consent of whose members is that there shall be a body 
of rules of law - international law - to govern their conduct as members of that 
community. I11 this sense 'common consent' could be said to be the basis of 
international law as a legal system.' That common consent is reinforced by there 
being an increasing number of matters (such as international civil aviation, the 
use of international rivers, and questions of pollution) for which some rules are a 
real necessity and which can only be satisfactorily regulated by internationally 
valid rules. - 

This 'con~mon consent' cannot mean, of course, that all states must at all times 
expressly consent to every part of the body of rules constituting international 
law, for such common consent could never in practice be established. The 
membership of the international comn~unity is constantly changing; and the 
attitude of individual members who may come and go must be seen in the context 
of that of the international community as a whole, whilst dissent from a particu- 
lar rule is not to be taken as withdrawal of consent to the system as a whole. 

The common consent that is meant is thus not consent to particular rules but 
to the express or tacit consent of states to the body of rules comprising interna- 
tional law as a whole at any particular time. Membership of the international 
community carries with it the duty to submit to the existing body of such rules, 
and the right to contribute to their modification or development in accordance 
with the prevailing rules for such processes. Thus new states which come into 
existence and are admitted into the international community thereupon become 
subject to the body of rules for international conduct in force at the time of their 
admittance. N o  single state can say on its admittance into the community of 
nations that it desires to  be subjected to  such and such rules of international law, 
and not to others.' The admittance includes the duty to submit to all the rules in 

' See $105. Note dso  the terms of the Draft Declaration on Rights and Duties of States cited at 5 3, 
11 9.- 

l See Brierly, Hag K, 23 (1928), iii, reprinted in Tbe Basis of' Obligation in International Law 
(1958), pp 1-67; Fitzn~aurice, Hag K, 92 (1957), ii, pp 36-47; Hart, The Concept ofLuw (1961), 
ch 10. 

For a bibliography of earlier discussion of the subject see 8th ed of this vol, p 15,n 1. 
It may be noted that in Marxist theory in pdrticular the requirelne~lt of consent, as a reflection 

of state sovereignty, is given notably strong emphasis: see §§ 23, n 22, and 104, n 5; and § 104, n 6 
as to 'peaceful coexistence'. 
See Fitzmaurice, Annuaire: Livre du Centenairr (1973), pp 237-45. The matter is also discussed 
in many of the works cited inn  3. In relation to treaties a new state can exercise a degree of choice 
(which mav be substantial) as to which treaties formerly extending to its territory it will regard as 
continuing to bind it aft& independence: see generally § 66. 
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force, with the sole exception of those which are binding upon such 
are parties to a treaty creating the rules concerned. 

Similarly, n o  state can at some time or  another declare that it wil 
longer submit to  a certain recognised rule of international law. Thl 
rules of this law can be altered by the generally agreed procedures c 
unilateral declaration on the part of one state. This applies to all rul 
those created by treaties which admit of denunciation or withdra 

Different from the duty to submit to existing rules, however, is 
all states within the international community - newly admitte 
old-established- to contribute to the evolution of those rules. In th 
a single state's withdrawal of consent to a putative new rule will not I 

the legal character of the rule, it may over a period and taken to! 
similar attitude on the part of other states lead to a change in the law 
which have achieved independence, particularly in the last quarter 
have questioned the extent to which certain parts of the hitherto ac 
of customary rules are properly to be regarded a5 true rules o 
international law: the influence of these states on the evol~ition of 
ILW is likely to be ~ignificant.~ They have for example made a notal 
tion to the demand for a codification of the principles of friendly 
cooperation among states,' and for the establishment of a llew 
economic order,5 and their new-found (or reacquired)' independe 
duced an emphasis on the sovereignty of states which is affecting ma 
international law. The emergence of 'consensus' as an appro riate p P the adoption of many decisions at international conferences and ir 

' Jennlngs, BY, 34 (1958), pp 350-4; Bos, Vu)ta Jurzs Gentturn Lrber Amzcorum fo 
(1959), pp 62-72; Rollmg, Internatronal Law rw an Expanded W o ~ l d  (1960), 
Newly Establrshed Asran States und the Development of Irrterrt~trortal Law (19 
Internatrod Organtsation, 15 (1961), pp 38-48, Anand, AJ, 56 (1962), pp 383- 
15 (1966), pp 55-75, and New States m International Luw (1972); Sinha, ICLC 
121-31, and New Natrons and t i ~ e  Law of Natrons (1967), O'Br~en (ed), The I 
In?errtattonal Law and Dtplonracy (1965); Fdlk, Hag K, 118 (1966), 11, pp 7-11 
YBIL, 5 (1967), pp 118-41, Doherty, AJ, 62 (1968), pp 335-64, Fatouros in TI 
Internatronal Legal Order, vol 1 (eds Falk and Black, 1969), pp 317-71, Bok 
States and Internatronal Law (1970), Yakernt~houk, L'Afrrqur rn dtott mtrrr 
Anand (ed),Astan Statesand the Developtent of Irrtrrrturronal LJW (1972), Ella! 
Developmen; oflntrrnatronal Law (1972), and New Horrrom m Intrrnattonal 
21-34; McWhinney, The Interrratrona~ Court of Justrce and tile Western Tru 
natlonal Law (1987), ch 1. See also § 23, on the universahty of rnternat~onal law c 
on international law of non-Christian and non-European cultures and civ~lisatro 
n 3 and n 10. 

It may be that the tendency of some newly mdependent stdtes to questlon rull 
~nternational law on the bass that they reflect concepts wh~ch are essent~all 
cultures, attitudes and interests no longer represents a major element In thc 
international law. Those states mcreasingly seem to accept, eg In pleadings 1 
international law as the appropriate general frame of reterence for the d~scuss~on 
legal issues (while, of course, remaming free - as are all states - to contend for 
particular rules in a form wh~ch reflects t he~r  requ~rements) 

' See § 105. 
See § 106. 
It must be remembered that many 'new' states in fact have a long hrstory as one-ti1 
political societies. ' See § 575, n 13. 
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as the United Nations General Assembly has mitigated the consequences which 
would otherwise flow from rigid requirements of consent in an international 
community now numbering over 150 states, and has permitted the continued 
development of international law in accordance with the general consent of the 
international community. 

$ 6 States as the  normal subjects of international law States are the principal 
subjects of international law.' This means that international law is primarily a 
law for the international conduct of states, and not of their citizens. As a rule, the 
subjects of the rights and duties arising from international law are states solely 
and exclusively, and international law does not normally impose duties or confer 
rights directly upon an individual human being, such as an alien or an ambassa- 
dor. Kights which might necessarily have to be granted to an individual human 
being according to international law are not, as a rule, international rights, but 
rights granted by a state's internal law in accordance with a duty imposed upon 
the state concerned by international law. Likewise, duties which might ueces- 
sarily have to be imposed upon individual human beings according to interna- 
tional law are, on the traditional view, not international duties, but duties 
imposed by a state's internal law in accordance with a right granted to, or a duty 
imposed upon, the state concerned by international law.2 

$ 7  Persons other  than states as subjects of international law States are 
primarily, but not exclusively,' the subjects of international law. T o  the extent 
that bodies other than states directly possess some rights, powers and duties in 
international law they can be regarded as subjects of international law, posses- 
sing international personality. It is a matter for inquiry in each case whether - 
and if so, what - rights, powers and duties in international law are conferred 
upon any particular body. 

States may treat individuals and other persons as endowed directly with 
in~ernational rights and duties and constitute them to that extent subjects of 
international law.2 Although individuals cannot appear as parties before the 

I As to when a comrnu~~ity constitutes a state see generally § 34; see also ES, 40 (recognition of 
states). As to the international personality of states, and certain other entities, see 5 103. ' See the Mavromniatis Palestine Concessiom Case (1924), PCIJ, Series A, No 2, p 12, line 10. 

The question whether there could be any subjects of international law other than states was at 
one time a matter of strenuous debate. In the first three editions of this work the view was 
expressed that states only and exclusively are the subjects of international law. It is now generally 
accepted that there are subjects other than states, and practice amply proves this. One of the most 
important pioneers in getting this 'modern' view accepted was Sir Hersch Lauterpacht, the editor 
of the 8th ed of this vol. See H Lauterpacht, LQR, 63 (1947), pp 438-60,64 (1948):pp 97-119, 
and Collected Papers, I (1970), pp 136-50. See also n 2 on p 19 of the 8th ed of t h ~ s  vol for an 
extensive bibliog&phy of the earlier discussion. * See generally § 375. In Globomik-Volka v Republicof Austria ILR, 71 (1958), p 265, liquidators 
of a bank, amointed under a treaty provision pursuant to which the bank was put into - .. 
liquidation, were held to have acqui;ed a 'status of persons under international law'. 
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International Court of J u ~ t i c e , ~  states may confer upon them ~f 
access to international tribunak4 As the Permanent Court 
Justice recognised in the Advisory Opinion concerning the Ju 
Courts of Danzig, states may expressly grant to it~dividuals 
treaty; such rights may validly exist a d  be enforceable with( 
previously incorporated in municipal law.' 

A notable example of the direct applicability to i~ldividu~tls of c 
a treaty is afforded by the operation of the European Ecorloini 
Many treaty provisions regarding human rights and f u n d a ~ ~ i e ~ l t  
~ p p l y  directly to individuals, who may in certCliu circ~mstdncc 
ceedings before an international tribunal to secule the observntio 
even as against the state of which they are  national^.^ Morcove 
lished principle of customary international law that i l l d ~ v i d ~  
.lrmed forces of the belligerents - as well as ~~~dividu, t ls  gel~eial 
subject to the law of war and may be punishcd for V ~ O ~ A U I I ~  its r 
offences against the peace a ~ ~ d  becurny of m,u~ki~ld :llc uf ie l lce  
responsible individuals are punishallc." 'l'he doctriue adopted 
cipal systems to the effect that inter~~atio11.111.~~ 1s part of  he la 
upon analysis yet another factor showing that in~ern.rtiolla1 Inv 
upon individuals, who become, to that extent, subjects of illre 
Finally, even in respect of those rules of interndtian'11 IJW wh 
conduct of states we must not forget that the conduct actu'llly 
conduct of human beings acting as the organ of the state. As We: 
duties and rights of States are only the duties and rights of the me 
them."' 

Not  only individuals but also certain territorial 01 politicctl L 

states may, to a limited extent, be directly the subject of rights a 
international law. This applies, for example, to the rights and dl 
communities recognised as belligerents and insurge~~ts . '~  Prior tc 
See, though not at that time a state, was a subject of in~er r~a t i  
duties.13 It must also be noted that ir~ter~latio~lal practice h;:s g 
w e d  a measure of international legal personality of tcrritorlal 

-_ _ 
' Article 34 of the Statute of the ICJ provides :IS follows: 'Only Starcs may be pa 

the Court'. See vol I1 of this treatise (7th ed), § 25u. 
See § 375, n 2, which refers also to the right of individuals lo subn~it pe~itiu 
tribunals; and § 407, n 49. " While admitting that in principle a treaty 'cannot, :ls such, create d i rec~ riglus 
private individuals', the Court said: 'It cannot be disputed that the very object 
agreemelit, according to the intention of the co~itracting parties, m:ly bc tll 
parties of some definite rules creating individual rights and obligations a 
national courts': (1928) PCIJ, Series B, No  15, p 17. See for commcnt there( 
The Development of I~tertiatio~ial Law by the I~r ter~rat io~rd Corrrt (1958), 

" See 6 19. sect (31. 
See $ 43iff. ~ e ' e  'also § 399 as to ~etugecs. 

" See § 148. ' See §§ 148, n 8, and 435. 
See 6 19. 

' I  ~ o l h c t e d  Papers, p 78. 
" See § 49; and note particularly § 49, n 4 as to so-called 'nmonnl llbeld11017 
" See § 99ff. 

tioi, 

re ri 
of i 
yzsq 

dirf 

'L1tl 
he i 
c a 
'11 f l  

25 i" 
I1 [C 

r, it 
l d  ' 

1 IY r 
~114: 
5 f f  
111 jl 

W L 

11; 

rndt 
icl; 
reg 
srlal 
11 W 

I 

init 
I adst 

]ti$: 
1 1 9  
ona 
rad~ 
unii 

I 

I 
I 

I tle5 
I 

L 1 >  11 
I 
I 

m d  ( 
of ll 
c h  
lld , 
>I1 h 
P( 

i 
I 

I 

I 
11101 

I 
I 

I 

I 
t 
I 
I 

L 

ght oi direct 
nternatiunal 
kctzon of the 
*ct rights by 
having been 

)revisions o i  
: o m ~ i ~ u n i t ~  ." 
wdorns also 
lscituce pro- 
) such rights, 
: is a r ~  estab- 
~nenlbers of 
nre direccly 

;.' Si~-~~il:irly> 
Ir wllich thc 
i-~:iuy L I I L I I I ~ - -  

~f [he lard is 
ay act per se 
:ional law. l o  

regulate the 
ulatect is the 
te said, 'The 
1x1 compose 

s otlier than 
h t ies  under 
; of political 
29 the Holy 
1 rights and 
unlly recog- 
:s which nre 

~blig;lrions fur 
I i~~ tema t iwa l  
option by h e  
nforceablc by 
( Lauterpach~, 
173--6. 



18 Foundation of international law 

not states but which nevertheless have been admitted to participation in their 
own name in important internatio~lal organisations of states such as the Univer- 
sal Postal Union and the World Health 0rganisation.14 

The possibility that inter-governmental organisations may possess interna- 
tional legal personality is now accepted.15 In the case concerning Reparation for 
Injuries Suffered in the Service of the United Nations the International Court of 
Justice expressly rejected the view that only states can be subjects of international 
law. In affirming the international personality of the United Nationsi6 as being 
indispensable for the fulfilment of the purpose for which it was created, the 
Court pointed out that 'throughout its history the development of international 
law has been influenced by the requirements of international life' and that 'the 
progressive increase in the collective activities of States has already given rise to 
instances of action upon the international plane by certain entities which are not 
States'.I7 Such new subjects of international law, the Court explained, need not 
necessarily be states o r  possess the rights and obligations of statehood. For 'the 
subjects of law in any legal system are not necessarily identical in their nature 
o r  in the extent of their rights, and their nature depends upon the needs of 
the community'.i8 Furthermore, as the International Court stated in a later 

See $84, n 17. See also § 85, n 29, as to the concept of 'peoples'. As to the position of dependent 
territories in general see § 84; and see § 75 on the international position of the member states of a 
federation; and also § 22, n 7 as to the position of certain native tribes. 

l5 See Jenks, BY, 22 (1945), pp 267-75, and The Prospects of l?rtenratiorral Adj~cdicution (1964), pp 
185-224; H Lauterpacht, Internatiorral Law and Hurnarr Rights (1950), pp 12-26, and Collected 
Papers, (vol I, 1970), pp 137-41; Morelli, Hag R, 89 (1956), i, pp 557-83; Bastid in Festschrifrfiir 
Spiropoulos (1957), pp 35-42; Broches, Hag R, 98 (1959), iii, pp 316-38; Dupuy, Hag R, 100 
(1960), ii, pp 529-61; Pescatore, Hag K, 103 (1961), ii, pp 27-52; Weissberg, The International 
Status of the United Nations (1961); Seyersted, Objective Internatiorral Personality of Inter- 
governmental Orgarrisations (1963); El Erian, YBILC (1963), ii, p? 179-84, and ibid (1967), ii, 
pp 137-8; O'Connell, KG, 67 (1963), pp 24-35; Seyersted, Nordrsk T A ,  34 (1964), pp 46-61, 
Indian JIL, 4 (1964), pp 1-74, and Acta Scandirravica, 34 (1964), pp 3-112; Quadri, Hag R, 113 
(1 964), iii, pp 423-33; Bishop, Hag R, 11 5 (1 965), ii, pp 261-8; U N  Secretariat's Study of Pructice 
(1967), reproduced in YBILC (1967), ii, pp 207-22, 299-302; Whiteman, Digest, 13 (1968), pp 
10-28; Ginter, Die Volkerrechtliche Veraatwortlicheit brternutiomaler Organisationen gcgmu- 
ber Drittstaaten; Mosler, Hag R, 140 (1974), iv, pp 50-53,66-7; Tunkin, Theoty of Internation- 
ul Law (1974), pp 357-65, and Hag R, 147 (1975), iv,, pp 198-206; Bowert, The Luw of' 
Internrrtional Institutions (4th ed, 1982), ch 11; Barber~s, Hag R, 179 (1983), i, pp 213-38; 
Seicil-Hohenveldern, Corporatiorrs in andunder Itrterrrationul Law (1987), pp 69-108. See also $ 
596, as to the treaty-making capacity of international organisations generally, and also with 
particular reference to the capacities and competences of the EEC in matters of external relations. 

I' In addition to certain rights and capacities to be enjoyed by the U N  within the domestic legal 
systems of stares and the right to present i n t e r~~a t io~~a l  claims as affirmed in the Reparations case, 
the UN's international personality finds expression in its general possession of 'juridical person- 
ality' (Art 1 of the Convention on Privileges and Immunities of the United Nations 1946: that 
personality is not limited to matters of private law), the capacity to conclude international 
agreements with states - including non-member states - and other international organisations, 
and the power to exercise direct jurisdictionkl and legislative powers (see Art 81 of the Charter; 
and note also certain powers vested in the U N  under the Treaty of Peace with lraly 1947 in 
relation to Trieste (§ 96, n 5)); certain powers in relation to West New Guinea (West Irian) under 
GA Res 1752 (XVII) (1962), UNYB (1962), pp 124-7; and the powers of the U N  Council for 
Namibia (6 88, n 20). 
ICJ Rep (i949), p 178. 

I n  Ibid. As international personality is not limited to states, the latter are bound to fulfil interna- 
tional duties - ie duties prescribed by general international law - not only in relation to other 
states but, in proper cases, to international persons generally. This explains why in the Repara- 
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i 
case,I9 an international organisation is not to be considered asjsome form of 
super-state: 'International organisations are subjects of internatiqnal law and, as 
such, are bound by any obligations incumbent upon them under general rules of 
international law, under their constitutions or under international agreelnents to 
which they are parties'. I 

The constitutions of many international organisations contain an express 
provision intended to establish for the organisation a legal personality in interna- 
tional law separate from that of the member states. The conqtitution of an 
organisation often also confers on it specific international capacities which 
necessarily imply a measure of international personality. Furthermore, the states 
setting up an organisation may confer upon it functions which for their fulfil- 
ment necessitate the possession of certain international legal capa!ities and thus, 
to that extent, of international personality.20 Whether, and LO yha t  exterlt, an 
organisation possesses international personality distinct from that of the states 
members of it, is a question to be answered in the light ofIits p'~rticular 
il~cumstances.~'  The international personality of intern&mal otganisacions is 

I 
I 

trorr for In~urres case the ICJ held that the U N  was ent~tled to b ~ m g  a clam also against a 
non-member state although In the same case the C o u ~  t held that the bar~s  ot t h g c l ~ ~ m  by the UN 
1s a breach of a duty due to ~t For, once the Court tound that the U N  wasrendowed by the 
Charter w ~ t h  internat~onal personal~ty not only In relatlon to ~ t s  mcmbe~s but irga ornnes (rbrd, 
p 185): it followed that all states - whether membe~s of the U N  or not - &wed ~t dut~es  as 
p~escr~bed by general internat~onal law. Sed quaere See h t r m ~ u n c e ,  BY, 29 (1952), p 21 Note 
also the observations of the Federal German Const~tut~onal C o u ~  t on the non-statal cha~dcte~ ot 
the European Communny: Applrcatron of Frau Kloppenbutg [I9881 3 CMLR 1 ,  18 

While the Court has thus held the U N  vested w ~ t h  certaln a t t~~bu te s  ot ~nte~natronal pe~son,il- 
~ t y  erga otnnes, there 1s a questlon whethe1 such a conclus~on should also follow In relat~on to an 
organisation of a less primary and un~versal character, and thus whethe1 non-mr~nbe~s of such .I 
more l~nnted organisat~on are under any obl~gatlon to recognlse ~ t s  mtelnatlbnal personal~ty 

" Adv~sory Opinion on the Intetpretatron of thr WHO-Egypt Agicement, ICJ l t rp  (1980), p 73, at 
pp 89-90. I '" It 1s leglt~niate to deduce from the unan~mous findmg of the C u u ~  t 111 the ~epai:trorrfo, Inlurre, 
case that ~nternational personalny rr a necessary attr~bute of any publ~c n~ternat~onal Olgalllba- 
tion wh~ch possesses a personal~ty d m n c t  from ~ t s  membetr .ind whore lights and du t~ r r ,  In the 
hght of its constitut~on andpract~ce, aresuch that they cannot be eftecttve w~thout  t hea t t~ rbu t~o~ l  
of ~nternat~onal personal~ty to the organ~sat~on In quest~on 1CJ Rep (1949), bp 178, 180 
The questlon was much d~scussed rn the context ut the question whether the member states ot the 
Internat~onal Tin Councd were l~able for the debts of the Counc~l, wh~ch questl6n was answered 
In the negative by the Engl~sh courts, on the ground that In Enghh  law (by VII  tue ot an Older In 
Counc~l and not by virtue drrectly of the relevant treaty prov~sron) the Coun~ i l  had a sepalate 
legal capacity to conclude contracts and that therefole only the Cuunc11, and'not Its membe~ 1 states, could be held l~able on ~ t s  contracts: Mutlurne Wutson tr Co Ltd v L)epaprerrt of Trrrde 
and Industry 119891 3 All EK 523 (House of Lordb) See for .I so~newllat s n n ~ l a ~  I ~ I ~ ~ I I I L ~ I O I I  

between an mternational organlsatwn and its member states, Corrfedhatron 1:ruh~urse Demotnr- 
ttque du Travatlv European Communttres, YBECHR (1978), p 530 TheTm ~ ~ u n c l l l ~ t ~ g ~ ~ t ~ o n  
was extensive, and mvolved several d ~ s t ~ n c t  Issues: for the decrs~on of the Court :f ~ p p e a l  on the 
niatn Issues, affirmed by the House of Lords, see the same parties, [I9881 3 WLR 1033 See also, 
on other aspects of the I~tigat~on, the dec~srons of the Court of Appeal In Maclarne Wutsorr & Co 
L t d v  InternatronalTrn Councr1[1988]3 WLR 1169;and In te Internatronul Trn Counct1[1988]3 
WLR 1159. For comment on the various stages of the lmgat~on see E~semann, AbDI, 31 (1985), 
pp 730-46; Sands, Neth IL Rev, 34 (1987), pp 367-91; Herdegen, ZoV, 47 (19b7), pp 537-57, 
and Neth IL Rev, 35 (1988), pp 135-44; Cheyne, ICLQ, 36 (1987), pp 931-5, 38 (1989), pp 
417-24, and 39 (1990), pp 945-52; Kullman, Germ YBIL, 30 (1987), pp 205-23, Se~dl- 
Hohenveldern, rbid, 32 (1989), pp 43-54; Greenwood, BY, 60 (1989), pp 461-751, 477-9, Lew~s, 
Stateand DrplomatzcImmunrty (3rd ed, 1990), pp 166-81. See also WestlawdHelrtopters Ltdund 
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manifest in various areas of international law, such as the law of treaties:' 
international ~ l a i m s , 2 ~  privileges and im1nunities,2~ and maritime flags.'5 
Although international organisations may not be a party in cases before the 
International Court of Justice, certain of them are entitled to seek advisory 
opinions from the C o ~ r t . ' ~  

Of particular interest is the development of the international personality of the 
European Communities. They, like many international organisations, have an 
international personality distinct from that of the member states. The extent of 
that personality is, however, not just a matter of having certain necessary powers 
and capacities alongside the full range of international powers and capacities still 
possessed by the member states, but extends also to matters for which the 
Community has acquired competence through action within the Community 
and for which the member states have accordingly, by Community law, ceased 
to have international competence, having in effect transferred their powers in 
relation to those matters to the C o r n r n ~ n i t ~ . ' ~  

Arab Organisation jor Inclwrrializutio et ul(1982-5), ILK, 80, p 596, and Arub Orgunisation 
for Industrializutiorr v Westland Helicopters Ltd (1987), ibid, p 622.. 

See also, as to the recognition in English law of the legal personality of an international entity 
of which the UK was not a member and which was not established in the UK, but which was 
created acorporate body in aforeign state recognised by the UK,Arab Monetary Fundv Hashim 
(No 3) [I9911 2 WLR 729; and, generally on this point, UKMIL, BY, 49 (1978), pp 346-8; 
Seidl-Hohenveldern, Corporations in and under International Law (1987), pp 100-104. See also 
Bumper Development Corp. v Commissioner of Police of the Metropolis, The Times, 14 February 
1991. These various cases leave open the question whether legal personality will be recognised in 
English law if it flows solely from customary international law (the position of a foreign state 
suggests that it might be recognised) or from incorporation under the laws of a territorial entity 
not recognised as a srate (as to which see § 56, nn 27-32). As to the history of the personality of 
international organisations in English law, see Marston, ICLQ, 40 (1991), pp 403-24. 

22 See § 596. 
23 See § 145, n 2. 
24 See 465, n 2, and p 1071. 
25 See $ 289. 

The first General Assembly approved the emblem of the UN for its official seal, and 
recommended that legislation should be passed by members to prevent its use for commercial 
purposes by means of trade marks or commercial labels as well as the use of the official seal and of 
the name of the UN, and of  abbreviations of that name through the use of initial letters: Res 92 (1) 
(1946). See also UN Juridical YB (1965), p 221; ibid (1970), pp 168-9; ibid (1973), pp 136-8; ibid 
(1976), pp 176-7; and ibid (1977), pp 188-91. In Res 167 (11) (1947) the General Assembly 
adopted a UN flag, and pursuant to the Assembly's request the Secretary-General later that year 
pron~ulgated a Flag Code which provided: (a) that the flag of the U N  shall not be subordinate to 
any other flag; (b) that it shall be flown from all buildings, offices and official residences 
designated as such by the UN;  (c) that it shall be used by any unit actingon behalf of the U N  such 
as the Military Staff Committee. See Fawcett, ILQ, 3 (1950), p 279. By a Resolution of the 
Security Council adopted in 1950 the forces operating in Korea were given the name and the flag 
of the UN.  See Baxter, BY, 29 (1952), pp 332-7. The U N  flag was also used by eg the U N  
Security Force in West New Guinea (West Irian) (see paragraph 7(b) of the Secretary-General's 
General Directive, U N  Juridical YB (1964), p 36), the U N  force in the Congo (UNTS, 414, p 229, 
para 26), and the U N  force in Cyprus (ibid, 492, p 57, para 20). As to the use of the U N  flag in 
trust territories see GA Res 325 (IV) (1949). 

26 See Art65 of the Statute of the ICJ, and Art 96.2 of the Charter of the UN.  A list of the organs and 
agencies authorised to request advisory opinions is given in the annual vols of the YB of the ICJ. 

27 The creation of the European Communities has thus involved, at a regional level, a notable 
concession of sovereign powers by member states and a degree of supranationality for the 
Con~munities. The transfer of sovereign powers from the member states to the Communities and 

The nature of internatio a1 law 21 I 
I 

Some organisations, though international in scope and organi+ion, are not 
composed of states o r  governments and operate under private l a y  rather than 
international law. Such non-governmental organisationsZ8 (often ]referred to as 
NGOs) vary greatly in their significance and standing. Some have been accorded 
certain very limited rights on the international plane, such as the right to attend as 
observers meetings of inter-governmental organisations2%r 1 international 

I  conference^.^' Under Article 71 of the United Nations Charter !he Econolnic 
and Social Council may 'make suitable arrangements for consblcation with 

I non-governmental organisations which are concerned with matters within its 
~ompetence ' .~~  A European Convention on the Recognition of the Legal Person- 
ality of International Non-Governmental Organisations was co+uded on 24 
April 1986.32 

I The difficulty of drawing sharp lines between differem categories of org~ull5.i- 

-- I 
I -- - 

rhepoolmg of sovereignty ~nvolved 111 men~be~slup of the Cummu~ur~es  .uc, h o ~ L v o l ,  lllllltcd by 
the ult~rnateposs~b~lity of w~thdrawal from the Commun~t~er :  so lo~ig ~s t h ~ t  p o y b ~ l ~ t y  I ~ I I I ~ I I ~ ~ ,  
m y  transfer of powers from stares to the organ~sations 1s In the lart analys~s essent1.11ly tcmpul- 
ary. Furthermore, such transfer orpooling of sovere~gn powers as has taken place 1s lumted to thc 
fields, mainly economic, wh~ch are covered by the European ~ o m m u n l t & :  they do  not, 
accordmgly, involve such matters as defence and foreign pol~cy generally. 1-ot nl'atte~a not fall~ng 
within the scope of the Communnies' powels the nlembe~ states have dedeloped separate 
procedures of political cooperation, through wh~ch they coopelate outs~de the fi.ameworlt ot the 
Community Treaties. See Report on European Pol~t~cal  Cooperatmn, agreecis by the Fore~gn 
Min~sters of the European Comniunities on 13 October 1981 (Cmnd 8424); and !41 t 30 ('T& 111) 
of the Single European Act 1986 (ECT N o  12 (1986); ILM, 25 (1986), p 503). Xnd see van der 
Meersch, Hag R, 148 (1975), v, pp 1-433; Charpentier, AFDI, 25 (1979), pp 7b3-78; Per~akis, 
AFDI, 34 (1988), pp 807-22; and Crotty v An Taorseath [I9871 2 CMLR 666, on wh~ch see 
O'Connor, AFDI, 33 (1987), pp 762-73, and Lang, CML Rev, 24 (1987), pp 709-18 

The so-called 'supranational~ty' of the Eu~opean Cornmunit~es 11.1s been h ~ c h  d~scuased, 
particularly in the context of the d~rect  applicab~l~ty and supremacy of Commun~ty law, as to 
wh~ch see § 19, nn 81,88-9, respect~vely. The developn~ent of its ~n te~na t~ona l  oonlpcterlcer has 
owed much to decisions of the European Court of Jus tm In the context of the lespcctlve 
treaty-making powers of the Co~nmunrt~es and the11 membe~ states The Eu~dpean C u u ~ t  h.15 
held that the'community constitutes a new legal oldel of 1nternat1on.11 law': vroi Gerrderr Loo, v 
Nederlandse Admzntstratre der Belustmgert 119631 ECR 1 I 

- See generally Lador-Lederer, Irrternatronal Nun-Govenrrnerrt~l Orgu~r~,atrorr~ (1963), Wh~te, 
I~terrratronal Non-Governrnmtal Organzsatzons Thet, Pu~po,c>, Method, rind Atturrrp11,k- 
rnents (1968); H Lauterpacht, Collectedl~upers (vol 1, 1970), p 140,n 8; Benvcn t ~ ,  ltal YBIL, 4 

!' (1978-79), pp 84-102; Brownhe, P,mcrples of Publrc of Internattonal Lrtw (4th ed, lL)YO), pp 
68-9; Schermers, Internattonal Instrtutronal Law (2nd ed, 1980), pp 15-18, 1:07-I 1 

-' Seregn31 .  I 

'' See eg the Appendix to the Fmal Act of the T h ~ r d  U N  Conference on the Law of the Sea 1982, 
list~ng non-governmental organisat~ons among the observers partlcipatlng In the Conference 

'I Such arrangements have been made pursuant to the Counc~l's lles 1296 (XLIV) (11968), supe~sed- 
mg the criteria for consultative arrangements set out In Res 288B (X) (1950). By Res 3 (11) (1946) 
the Council established as tand~ng C o n ~ n i i t t e e o  NGOs, w ~ t h  19 members (Res 1981/50 (1981)) 
elected for a term of four years (Res 70 (OKG-75) (1975)). A I~s t  of NGOs  In consultat~ve status 
with the Council is to be found in the annual volumer of the UNYB, eg 36 ( l ~ ~ h ) ,  pp 1243-51 
Such NGOs may send observers to public meetmgs of the Counc~l and ~ t s  co~dm~ssiuns, w ~ t h  
certain rights to submit views in writing and In some cases orally. Representit~ves of NGOs 
attending meetings pursuant to these arrangements are ent~tled to no pr~v~leger and ~n imun~t~ea ,  
although s 11 of the Headquarters Agreement with the USA prov~des f o ~  their heedom of accesr 
to the Headquarters district. I " TS No  41 (1991). Seealso theExplanatory Report   re pared by the Commmee wh~ch drew up the 
draft Convention and Wiederkehr, AFDI, 33 (1987), pp 749-61. I 
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tions is illustrated by a further intermediate class between inter-governmental 
organisations and purely private international ~ r ~ a n i s a t i o n s . ' ~  This comprises 
companies and consortia which, while their structure is essentially that of private 
law organisations, are partly o r  wholly composed of governmental agencies: 
they may also, to a limited degree, have conferred on them certain attributes of 
international personality .34 
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$ 8 Meaning of 'source' There is ~ n u c h  discu~sion of. the I I ~ C J I ~ ~ I I ~  LO be 
~ttributed to such terms as 'source', 'cause', 'basis' and 'evidence' of i ~ l t e ~ n , ~ t i o n ~ l  
law.' There is, however, an unavoidable degree of flexibility and pverldp il l  the 
use of such terms, and little practical purpose is served by attelnpting to define 

I them too precisely or to differentiate them too rigidly. Nevertheless, the concept 
of a 'source' of a rule of law is important, since it enables rules of Idw to be 
identified and distinguished from other rules (in particular fro1111 rules de lege 
ferenda) and concerns the way in which the legal force of new rules of conduct i3 
established and in which existing rules are changed. I 

The causes of a rule of law are generally to be found in particdlar social and 
historical circumstances in the development of a community, which suggest the 
need for a rule of conduct in a particular sense. The source of a rulk of law is, by 
contrast, to be found in the process by which it first becomes identifiable JS .I rule 
of conduct with legal force and from which it derives its legd validity. 

The sources of international law must not be confused with the b& of 
lnternational law; this, as we have seen,* is to be found in the comn,on consent of 
[he international community. The sources of law, on t l ~ e  other hmd,  cuncerll the 
particular rules which constitute the system, and the processeb by yhich the rulc.3 
become identifiable as rules of law. The sources of the rules of law, while 
therefore distinct from the basis of the law, are nevertheless necessarily related to 
the basis of the legal system as a whole. I 

We should at this point also note the distinction between the f$ml m d  the 
nlaterial sources of international law. The former - with whichjwe are more 
concerned here - is the source from which the legal rule derives its legal validity, 
while the latter denotes the provenance of the substantive content of that rule. 
Thus, for example, the formal source of a particular rule may be custom, 
although its material source may be found in a bilateral treaty concluded many 
years previously, o r  in some state's unilateral declaration. 1 
' On the different meanings of these terms see Corbett, BY, 6 (1925), pp 20- 

Symbolae Verz$(1958), p 153; Parry, The Sources and Ewrdrrrm ojIntenra 
See § 5. 
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5 9 The  sources of international law It is the practice of states which demon- 
strates which sources are acknowledged as giving rise to rules having the force of 
law. It  is useful, however, to  consult Article 38 of the Statute of the International 
Court of Justice, which provides: 

'1. T h e  Court, whose function is to  decide in accordance with international law such 
disputes as are submitted t o  it, shall apply :' 

a. international conventions, whether general o r  particular, establishing rules 
expressly recognised by the contesting states; 

b. international custom, as evidence of a general practice accepted as law; 
c. the general principles of law recognised by civilised nations; 
d. subject to  the provisions of Article59, judicial decisions and the teachings of the 

most highly qualified publicists of the various nations, as subsidiary means for 
the determination of rules of law. 

2. This provision shall not  prejudice the power of the Court  to  decide a case ex aequo 
et bono, if the parties agree thereto.' 

Although Article 38 does not in terms state that it contains the formal sources of 
international law, this is usually inferred. Article 38 cannot itself be creative of 
the legal validity of the sources set out in it, since it belongs to  one of those 
sources itself? It  is, however, legally binding on the International Court of 
Justice because of its inclusion in the Statute of the Court, and is authoritative 
generally because it reflects state practice.3 

The sources set out in Article 38 are, in fact, such as will ensure the conformity 
of the resulting rules as a whole with that common consent of the international 
community which is the basis of international law. This is not to  say, however - 
nor is it the case - that the source of every rule of international law is to be found 
in the consent of states. This is often obscured by the fact that custom and 
treaties, which are sources dependent on at least the general consent of states,' 
are the principal and regular sources of international law, and that, as the 
international community is at present organised, the will of states normally 
predominates in the creation of rules of international law.5 Nevertheless, the will 
of individual states does not play an unrestricted role. Custom is itself a matter of 
general rather than universal consent, so that a dissenting state cannot free itself 

The ICJ in applying ~nternational law must also apply any special rules in the compromts under j 
which the oarties have agreed to refer the dispute to the Court: Tuntsza-Ltbya ContrnentalShelf $ 
Case, I C J ' R ~ ~  (1982), p 37. 
On this point see also Ross, A Textbook of International Law (1947), pp 83, 93. As to the 
relationship between the sources of international law see Thirlway, BY, 60 (1989), pp 143-57. 
As to provisions prescribing the law to be applied by particular international tribunals, see the 
U N  Secretariat's Systematic Survey of Treaties for the PacijcSettlement of Disputes 1928-1948, 
o 116ff.  See also Art 1 1  of the ILC Draft on Arbitral Procedure (YBILC, (1958), ii, p 8), 
iroviding for the application of Art 38.1 of the Statute of the ICJ in the absence of other 
agreement between the patties to a dispute as to the law to be applied by the tribunal. See also the 
Maziua and Naulilaa Cases, AD, 4 (1927-28), No 317. 
But note Ago's theory of custom as largely 'spontaneous' law, expressed in Hag R, 90 (1956), ii, 
pp 855-952, and AJ, 51 (1957), pp 691-733; and see Ziccardi, Comunicazione e studi, 10 
(1960), pp 189-257. And for critical comment see Kunz, AJ, 52 (1958), pp 85-91. 
See on the significance of consent in international law, Schwarzenberger, Hag R, 87 (1955), i, pp 

by an act of will from the obligations imposed on it by a rule of cu$toniary law; 
and even with treaties, where the will of the contracting states; is normally 
paramount (even in derogation from otherwise applicable rules 4f customary 
international law),6 states are not free to ignore the prescriptions of ius cogens.' 
Furthermore, the sources of international law are not self-contained but interre- 
lated, and each source gives rise to rules which have to be understood against t l ~ e  
background of rules deriving from other sources, so that any non-consensual 
element in one source of law may indirectly affect the rules derivink from other 
sources. Of importance, both in that context and also in its own'right, is the 
acceptance in the Statute of the International Court of Justice o# the genercd 
principles of law recognised by civilised nations as a source of internntio~~al law.' 
This was said9 to mark the abandonment of the positivist view, xcording to 
which treaties and custom were the only sources of internntional la&. rt equally 
signified the rejection of the naturalist attitude, according to which ihe law of 
nature was the primary source of international law. It ~ m o u ~ l i s  xu a ' acceptance ? of what has been called the Grotian view which, while givi~ig due -~;md, 011 ille 
whole, decisive - weight to  the will of states as the au~hors  of inteniatlond l'tw, 
did not divorce it from legal experience generally. 

1 

L 

§ 10 Custom Custom is the oldest and the original source of intcrI"atio1ia1 law 
as well as of law in general.' For this reason, although an ia~ernatiqnal court is 

I 
I -- 
I See eg Assessment ofAlrerrs for War Ta~atiorr Case (1965), ILK, 43, pp 3,8, hold~ng th.tt a uedly 

preva~ls over customary law, both as lex posterroi and 1e.v spetruli, 
See $ 2  and below § 594. I 

I 
V e e  generally as to this source $ 12. 
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35 (1931), pp 61-75; Skfiriadks, KG, 43 (1936), pp 129-96; Kopelmmar, BY, i 8  (1937), pp 
127-51; Rousseau, pp 815-88; Guggenherm in Etudes Geoiges Scelle (vol 1, 1950), pp 275-84, 
Kunz, AJ, 47 (l953),  pp 662-9; Barile, Comunrcazrone e studr, 5 (1953), pp 141-229, Rmrsta, 37 
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bound in the first instance to consider any applicable treaty provisions binding 
upon the the treaty will in case of doubt be interpreted against the 
background of customary international law, which in so far as it embodies a rule 
of ius cogens with which the treaty is in conflict, will indeed prevail over the 
treaty. This explains why the International Court of J ~ s t i c e , ~  whose jurisdiction 
has been most frequently invoked for the purpose of interpreting treaties, has 
largely relied upon and, in turn, made a substantial contribution to, the develop- 
ment of customary international law.4 

Article 38 of the Statute of the International Court refers, somewhat curiously 
at first sight, to 'international custom, as evidence of a general practice accepted 
as law': one might think that it is rather the general practice accepted as law 
which provides the evidence for the existence of an international c u ~ t o m . ~  
However, the formulation in the Statute serves to emphasise that the substance 
of this source of international law is to be found in the practice of states. The 
practice of states in this context embraces not only their external conduct with 
each other. but is also evidenced by such internal matters as their domestic 
legislation,' judicial decisions, diplbmatic despatches, internal government 
memoranda, and ministerial statements in Parliaments and e l~ewhere .~  The 

Mosler) (eds Bernhardt, Geck, Jaenicke and Steinberger, 1983), pp 89-110; Manin, RG, 80 
(1976), pp  7-54; Arechaga, Hag R, 159 (19781, i, pp 9-34; Weil, AJ 77 (1983), pp 433-9; Bin 
Cheng in The Structure and Process of International Law, eds Macdonald and Johnston (1983), 
pp 513-54; Villiger, Customary International Law and-Treaties (1985); Haggenmacher, RG, 90 
(1986), pp 5-126; D'Amato, AJ, 8 (1987), pp 101-5; Kirgis, ibid, pp 146-51; Morrison, ibid, pp 
160-2; reports (by Mendelson) to the ILA on customary international law, Report (63rd 
Conference, 1988), pp 935-59; Danilenko, Germ YBIL, 31 (1988), pp 9-47; Dupuy, RG, 93 
(1989), pp 569-97. 
It is in this forensic sense that Art 38(1) may be said to establish a hierarchy of sources of 
international law; and see The Netherlands (PTT) and the Post Ofice (London) v Nedlloyd 
(1977), ILR, 74, p 212. O n  the hierarchy of sources of international law in general, see H 
Lauterpacht, Collected Papers, vol 1 (1970), pp 86-9; Akehurst, BY, 47 (1974-75), pp 273-85; 
Bos, Neth IL Rev, 25 (1978), pp 334-44. ' And 'whose function,' as the revised Statute lays down in Art 38, 'is to decide in accordance with 
international law such disputes as are submitted to it'. 
See H Lauterpacht, The Developntent of International Law by the International Court (1958), 
pp 368-93, and Beckett, Hag R, 39 (1932), i, pp 135-272, and ibid, 50 (1934), iv, pp 193-305. See 
also $13. See Wilson, The International Law Standard in Treaties of the United Stares (1953), for 
an instructive exposition of incorporation in treaties, of rules and principles of international law. 
But since the practicein question is followed by states because it is believed by them to be already 
legally obligatory, the source of the obligation must precede the custom to which the practice 
gives rise: in this sense the custom may correctly be regarded as the evidence of the practice 
accepted as law, not its source. 

( ' S e e  Parry, ICLQ, 6 (1957), pp 657-69, and Grotius Society, 44 (1958-59), pp 145-86; Mosler, 
Recueil d'itudes de droit international en hommage d Paul Guggenheim (1968), pp 460-89; 
Rovine, AJ, 67 (1973), pp 314-19; Green, ICLQ, 29 (1980), pp 187-205; Bothe and Ress in 
International Law in Comparative Perspective (ed Butler, 1980), pp 49-66; Ferrari Bravo, Hag 
R, 192 (1985), iii, pp 233-330; Marston, in Perestroika and International Law (eds Carty and 
~an i l enko ,  1990),-pp 27-47. 

Unlike in the case of treaties, it IS not necessary for the creation of international custom that 
there should be on the part of the acting organs of the state an intention to incur mutually binding 
obligations; it is enough if the conduct in question, as in the case of decisions of municipal courts 
on matters of international law, is dictated by a sense of legal obligation in the sphere of 
international law. For the same reason uniform municipal legislation constitutes In a substantla1 
sense evidence of international custom (see, to the same effect, Gianni, La Coutume en droit 

Sources of intei 

knowledge of state practice in this wide sense has increase 
years with the ublication of volumes recording the practic 

The terms o Article 38(l)(b) also make it clear that the] P 
elements of c u ~ t o r n , ~  namely practice and ~pinio juris. This s 
custom from usage. In everyday life and language the term 
mously, but in the language of the international jurist t 
meanings. A custom is a clear and continuous habit of do 
which has grown up under the aegis of the conviction tha 
according to international law, obligatory or  right. O n  the ot 
.I habit of doing certain actions which has grown up withc 
conviction that these actions are, according to international 
right.9 Some conduct of states concerning their internatic 
therefore be usual without being the outcome of customary ir 
:he Asylum case between Colombia and Peru the Internation 
idying on Article 38 of its Statute, formulated the require1 
in[ernational law as  follow^: 

'The par ty  which relies o n  custonl . . . n1~1st prove that this cu: 
such a manner  that i t  has become binding on the other  par ty  . . . 
. . . is i n  accordance with a constant and uniform usage, pract 
question, and that this usage is the  expression of a right appc 
granting asylunl and a du ty  incumbent  on the  territorial Statc 

-. lhe  Court declined to acknowledge, in the case before it, 

rnremattonal(1931), p 129). The same applier to other man~fertat~ons ot I 

state organs on questions of international law In ro far as they partake of a 
un~formity, eg governmental inrtructionr, state papers, etc. The d~fferenc 
evidence of custom is not In practice as clear-cut as may appear at first 

' T h ~ s  follows the example set in the USA by the pubhcat~on of D~gests , 
Moore, Hackworth and Whiteman, dnd unce 1973 the annual volu~ner of 
Practrcein Internattonal Law publ~shed by the Department of State. See P 
International Law; KISS, Ripertorre Frarr~ars de Drott Inter~atrortal Pub 
La Prassi Italtana dt Dtrttto Intertraztottale (1861-1887) (2 vols, 1970 
(1979-80) covering the period 1887-1918; Guggenhe~m, Ripertorre sutm 
1914-1939 (4 vols, 1975). See also McNa~r ,  Internattonal Law Opinro 
Parry, Law Offiers' Opmtons to the Foretgn Office 1793-1860 (97 vols 
(microfilm, 6 reels). Several international legal per~odicalr contarn re) 
practice in matters affecting internat~onal law. AI ticle 24 of the Statute o 
Commission to 'consider ways and means for mak~ng the ev~dence of cu 
law more readily available': and see YBILC (1950), ii, pp 367-74. The Cou 
Committee of Experts on thepubhcation of national drgests of rtate practi 
~nternational law and in 1964 the Comm~ttee of Ministers adopted Kes( 
mending to governments of member stater that they publ~sh such d~ge: 
resolution see ICLQ, 14 (1965), pp 649-50. By Rer 68(17) the Committt 
adopted a Model Plan for the clars~ficat~on of documents concerning 
members of the Councd of Europe have e~ther  begun, or announced that tb 
on digests of their state practice. See Maryan Green, ICLQ, 19 (1970), ' As to the proof of custom before international tr~bunalb see Jenkr, The Pro 
Adjudication (1964), pp 225-65. 
The distinction between custom and usage 111 mternat~onal law 1s not ala 
sense suggested in the text. See, for instance, Hall, § 139, where he rays, 
hardened into a definite usage'. See generally as to ~nternat~onal comlty '' ICJ Rep (1950), at pp 276, 277. 
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custom as claimed by Colombia." In the N o r t h  S e a  C o n t i n e n t a l  Shelfcases the 
International Court of Justice, in considering whether state practice since the 
conclusion of the Geneva Convention on the Continental Shelf had been such as 
to  lead to the creation of a new rule of customary international law on the basis of 
what was originally a purely conventional rule,I2 stressed that in order for state 
practice to constitute the necessary opinio jur is  two conditions had to be fulfilled: 

' N o t  only must  the acts concerned amount  t o  a settled practice, bu t  they must also be  
such, o r  be carried ou t  in  such a way, as t o  be evidence of a belief that this practice is 
rendered obligatory by the existence o f  a rule of law requiring it. T h e  need for  such a 
belief, i.e., the  existence of a subjective element, is implicit in the  very notion of the  
opinio juris sive necessitatis. T h e  States concerned" must  therefore feel that they are 
conforming to what  amounts  t o  a legal obligation. T h e  frequency, o r  even habitual 
character of the  acts is no t  in  itself enough. There  are many international acts, eg, in 
the  field o f  ceremonial and protocol, which are performed almost invariably, but 
which are motivated only by considerations of courtesy, convenience o r  tradition, 
and not  by any sense of legal duty."" 

This subjective element may be deduced from various sources, including the 
conclusion of bilateral o r  multilateral treaties,15 attitudes to resolutions of the 
United Nations General Assembly and other international meetings,16 and 
statements by state representatives." 

I '  The Court said: 'The facts brought to the knowledge of the Court disclose so much uncertainty 
and contradiction, so much fluctuation and discrepancy in the exercise of diplomatic asylum and 
in the official views expressed on different occasions; there has been so much inconsistency in the 
rapid succession of conventions on asylum, ratified by some states and rejected by others, and the 
practice has been so much influenced by considerations of political expediency in the various 
cases, that it is not possible to discern in all this any constant and uniform usage.'For a denial, on 
somewhat similar grounds, of the claim of existence of a custom in this United States Nationals in 
Morocco case, see ICJ Rep (1952), p 200. 

l Z  As to the development of customary rules from treaties, see § 11. 
l3  These would seem to be the states taking the action in question, or other states in a position to 

react to it: see the Military and Paramilitary Activities Case, ICJ Rep (1986), p 109. 
1CJ Rep (1969), pp 3,44. In theRightsofPassagecase the Court regarded the fact that permission 
had always to be sought before certain kinds of passage were undertaken as negativing any right 
of passage, it being immaterial that permissioirhad in fact always been granted, since there was no 
obligation to grant it: ICJ Rep (1960), at pp 42-3. See also the judgment of the PCIJ in the Lotus 
case, Series A, N o  10: 'Even if the rarity of the judicial decisions to be found among the reported 
cases were sufficient to prove in point of fact the circumstance alleged by the Agent for the 
French Government, it would merely show that States had often, in practice, abstained from 
instituting criminal proceedings, and not that they recognized themselves as being obliged to do 
so; for only if such abstention were based on their being conscious of having a duty to abstain 
would it be possible to speak of an international custom' (at p 28). 

l5 S e e § l l , n 1 2 .  
I t  must be noted, however, that the inclusion of a provision in a treaty does not necessarily 

mean that the parties believe they are merely reflecting what is already a matter of legal 
obligation; the parties may include the provision because they wish to record a special rule even 
though it may depart from customary law, or  because they are not agreed, or  have no view, as to 
its consistency with customary law and merely wish to be clear as to the rule to apply between 
themselves, or because one party agreed to the provision for reasons having nothing to do with, 
or  even negating, any opinio juris on its pan (see eg Government of Kuwait v American 
Independent Oil Co (1982), ILR, 66, pp 518, 606-7). 

l6 Military and Paramilitary Activities Case, ICJ Rep (1986), pp 99-101; and see § 16. 
l7 Ibid, pp 100-1. 

I 
Sources of in t e rna t io l i  

I 
In the Military and Paramilitary Activities casei8 the ~nternatio! 

Justice said that the state practice which was necessary in order to e$ 
of customary international law did not have to be in rigorous c o d  
the rule. 'In order to  deduce the existence of customary rules, the C[ 
sufficient that the conduct of states should, in general, be consistei 
rules, and that instances of state conduct inconsistent with a giver: 
generally have been treated as breaches of that rule, not as indic! 
recognition of a new rule.'" In addition to considering the conduct i 
court in ascertaining the content of an alleged rule of customary j 
law, may consider multilateral conventions which 'may have a n  inl 
to play in recording and defining rules deriving from c~istom 
developing them.'20 3 

For purposes of Article 38 of the Statute of the lnter~lational Couri 
practice must be general in order to consticute an intcrnatiu~lal ~ L I :  

\vould seem implicit that its acceprance as law ~ n ~ i s t  similarly be 
international community generally -- although ill certain fields it is 
and attitude of states directly concerned in that field which may 
importance." Thus a practice does not have to be either observed 01 

law, tacitly o r  expressly, by every state." 
It is for this reason that established rules of custolnary intern:itit 

binding on a new23 or  existing state notwithstanding that it may c 
some particular rule (although express dissent by a state in the format 
a potential rule of customary law may prevent it ever becoming esl 
least as against the dissenting state)." 

I n  ICJ Rep (1986), p 14. See generally § 129, n 4. On  those aspects of this ~udrment 
nature of customary international law, see Meron, AJ, 81 (1987), py 348-70; Ak 
JIL, 27 (1987), pp 357-69; Czaplinski, ICLQ, 38 (1989), pp 151-66. '' 1CJ Kep (1986), at p 98. 

As regards state practice which isyr i rn~ ficie incompatible w i ~ h  a recognised I 

noted that if 'a State acts in [such] a way . . .,but defends its conduct by appealing tc 
justifications contained within the rule itself, then whether or not the State's c o ~  
justifiable on that basis, the significance of that attitude is to confirm rather than 
rule'. The Court later added that the significance for the Court of state condu 
inconsistent with agiven principle lies in the nature of the ground offered as justifit 
rely on such conduct as reflecting a novel right or an unprecedented exception to 
principle, that might, if shared in principle by other states, tend towards a 111 

customary international law, but if (as in the particular instance before the Court) I 
not justified by reference to a new right of intervention or a new exception, thal 
does not undermine established principle: ibid, pp 108-9. '' Libya-Malta Continental Shelf' Case, 1CJ Rep (1985), at p 29. See also the 
Paramilitary Activities Case, ICJ Rep (1986), p 97; Baxter, BY, 41 (1965-66), pp 
Hag K, 129 (1970), i, pp 31-74; and § 11. " See the Anglo-Norwegian Fisheries Case, ICJ Rep (1951), p 139; for comment se 
BY, 30 (1953), pp 31-2. The requirement of generality for a rule of customary int 
was referred to by the ICJ in theNortl~ Sea ContitientulShelfcases, 1CJ Rep (1969; '' As to the emphasis sometimes placed in Marxist theory on the need for conse 
international law, see § 104, n 5. This emphasis on consent has led to a strong 1 
treaties over customary law: see Triska and Slusser, The Theory, Law and Pc 
Treaties (1962), pt I. See also $23, n 22, on the Marxist, and particularly Soviet Rus: 
to international law in general; and § 104, n 6, on as to 'peaceful coexistmce'. 

23 See 5 5, at n 2. 
'' See discussion of the 'persistent objector' by Stein, Harv ILJ, 26 (1985), pp 457- 
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A practice which is not general, but limited to a number of states (even to two 
only)25 and accepted as law by them, may still constitute a customary rule of law, 
but of particular rather than general application. Such a rule of particular cus- 
tomary international law will normally involve a departure from an otherwise 
generally applicable rule. Being in the nature of an exception, its existence will be 
a matter of strict proof. It is probable, therefore, that in such a case it is necessary 
to  establish a state's clear assent to  the practice as law in order for the rule to be 
relied on  by or  against it. This would appear to be the significance of certain 
observations by the International Court of Justice in the Asylumz6 and United 
States Nationals in Morocco2' cases, emphasising the need for the consent of the 
parties.28 However, where the Court is faced with the need to apply a general 
rule of customary international law, reflecting a general practice, the mere fact 
that the parties to  a dispute are in agreement as to the existence of such a rule is 
not sufficient." 

As usages have a tendency to become custom, the question presents itself: at 
what stage does a usage turn into a custonl? This question is one of fact, not of 
theory. All chat theory can say is this: Wherever and as soon as a line of 
international conduct frequently adopted by states is considered by states gener- 
ally legally obligatory or  legally right, the rule which may be abstracted from 
such conduct is a rule of custornary international law. 

Custom is normally a relatively slow process for evolving rules of law, since 
the practice in question will take time to develop and it will usually only be some 
time thereafter that the necessary opinio juris will grow up in relation to it. In 
certain circumstances customary rules can develop fairly rapidly, as for example 
in relation to the continental shelf:' and perhaps the exclusive economic 
this may occur particularly where the new rule has its origin in, o r  is soon 
reflected in, a multilateral treaty of appropriately general application.32 How- 
ever, usually customary international law is too slow a means of adapting the law 
to fast-changing circumstances. T o  some extent the growth in the role of interna- 
tional organisations as a factor in international life contributes to a more rapid 

BY, 56 (1985), pp 1-24; and on the effect of acquiescence, see MacGibbon, BY, 31 (1954), at pp 
150-51, and ibid, 33 (1957), pp 115-45. 

A further complication may arise where other states acquiesce in the dissenting state's dissent. 
These questions were raised in the Anglo-Nowegiun Fisheries Case, 1CJ Rep (1951), p 116, 
where Norway's persistent opposition to any alleged ten-mile rule for bays was held to prevent 
such a rule (if it existed) being applied against Norway (at p 131). O n  this aspect of the case see 
Fitzmaurice, BY, 30 (1953), pp 24-6. See also § 579 as to acquiescence and the effect of protests in 
general. 

25 KightsofPassage Case, 1CJ Rep (1960), at pp 39-40. See also Dominic6,Ann Suisse, 19 (1962), pp 
71-101; D'Amato, AJ, 63 (1969), pp 211-23. '' ICT Reo (1950). at o 276 (auoted at n 10 of this section). 

27 I C ~  ~ e ' p  (1952j, at b 200.' ' 
'"ee Fitzmaurice, BY, 30 (1953), pp 68-9. '' Military and Paramtlttaty Activities Case, ICJ Rep (1986), pp 97-8. 
" See § 314ff; and H Lauterpacht, BY, 27 (1950), pp 376-433, especially pp 393-8. See also the 

passage from the judgment of the ICJ in the North Sea Continental Shelfcases quoted at p 35. 
See § 328ff; and seeRego Sanles w MinisttrePubltc(1979), ILR, 74, p 141. As to the crystallisation 
as customary law of certain concepts relating to fishery rights in the years immediately following 
the failure of the 1960 Law of the Sea Conference to reach agreement on the extent of fishery 
rights, see the Fisheries Jurrsdzction Case, ICJ Rep (1974), at p 23. 

Sources of internutior 

adjustment of customary law to the developing needs of the intern 
munity. Apart from any more direct function of international orga 
potential source of international the concentration of state 
developed and displayed in international organisations and the co 
sions and the activities of the organisations themselves may be valu; 
of general practices accepted as law in the fields in which those ( 
operate. 

$11 Treaties Historically, treaties are the second source of inter] 
they developed as the means whereby states could give to  rules for 
conduct a greater particularity than was provided by custom. Ca 
treaties have to be interpreted and applied against the background ( 
international law. Furthermore, not only is c ~ ~ b t o n l  the o r i g ~ n ~ l  501 

mtional law, but treaties are a source the validity and nlud'diti 
tiiemselves derive from custom. For the fact thdt tre'ues can \tip 
international conduct at all is based on the cuscomal y I ule of inter 
chat treaties are binding upon the contracting pxties.' 

Treaties are, however, a formal source of international law in only 
bpecial sense.2 As a material source of law they have very consider 
but it may be strictly more correct to regard them formally as a sol 
rights and obligations than of law, which is usually taken to require 
and automaticity of application which treaties d o  not typically puss 
are, all the same, a most important source of rules for international ( 
in this respect their importance has increased immeasurably over the 
and a half.3 

Of particular importance is the Charter of the United Natioi 
aidition to being a treaty embodying the constitution of that orgar 
become the basic legal instrument for the international commun~ty. I 
Are increasingly regarded as applicable generally in in te rna t i~n~d r 
h ~ v e  been developed so as to permeate many branches of internaii 
~Ase of conflict between a state's obligations under the Charter ~ n d  it: 
under any other international agreement, the former prevail.' D e s ~  
eminence the Charter remains a 'multilateral treaty, albelt a tre.uy 11: 

" See § 16. ' See § 584. See also Finch In Hag K, 53 (1935), 111, pp 588-604. 
See F~tzmaurice in Symbolae Verzt$(1958), p 158, fora rejection ot tleatles as a tc 
~nternational law In any sense. O n  treaties as a source of international law see St 
Internattonal Law (1965), pp 81-90; Barbens, AFDI, 30 (1984), pp 239, 240- ' See de Visscher, RG, 58 (1955), pp 353-69. There are now several author~tatlvc 
treaty texts, notably the LNTS (205 vols, 1920-46), and the UNTS (1946 onw 
Hudson, Internatzonal Legtslatrun (9 vols, 1931-50); Parry, The Cunsol~darrl 
1648-1918, comprising approximately 150 vols. Many states pubhrh offic1.11 
treaties entered into by them: seeeg the UK's Treaty Sepres from 1892 onward5 an, 
Communtttes Treaty Sertesfrom 1974 onwards, and the USA's Treatresand Orhe 
Agreements (13 vols for the years 1776-1949, thereafter annual vols) See also B 
coverlng the period from 1812 to 1968). ' Charter of the UN Art 103. 
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special  characteristic^',^ and accordingly the principles and rules applicable in 
general to  the interpretation of treaties apply also to the Charter.6 

The general importance of treaties lies primarily in the fact that the rules 
established by them, and the rights and obligations to which they give rise, are 
legally binding on the parties to the treaty. This applies to all treaties, whether 
bilateral o r  multilateral. It is this aspect of treaties which is foremost in Article 
38(l)(a) of the Statute of the International Court of Justice which refers to 
'international conventions, whether general or particular, establishing rules ex- 
pressly recognised by the contesting  state^'.^ Some treaties, however, may appear 
to  have a wider effect, and to lay down rules of a general character8 applicable to 
the international community generally. Such treaties are often for convenience 
referred to as law-making t r e a t i e ~ . ~  Strictly speaking they are, however, normal- 
ly not 'law-making' except in the narrow sense in which all treaties are law- 
making for the parties to them. There is in the international community at 
present no central law-making authority which makes law for the international 
community as a whole in the way that parliaments make law by statute within a 
state.'' Exceptionally, however, as the International Court of Justice has recog- 

Certain Expenses of the United Nations, ICJ Rep (1962), at p 157. 
Article 5 of the Vienna Convention on the Law of Treaties 1969 provides that the Convention 
applies to any treaty which is the constituent instrument of an international organisation without 
prejudice to any relevant rule of the organisation. See E Lauterpacht, Hag K, 152 (1976), iv, pp 
414-65 on the interpretation of constitutional instruments. 
The reference to 'the contesting states' emphasises the forensic character of Art 38. 

9 s  to the principlepacta tertiis nec nocent necprosunt, see § 626. 
See § 583. O n  recent developments in the international law-making process generally, see 
Gotlieb, Hag R, 170 (1981), pp 131-55. 

The convenience of the term 'law-making treaties' may become a source of confusion if we fail 
to keep in mind that: (a) all treaties are in a real sense law-making inasmuch as they lay down 
rules of future conduct for the parties in a way similar to that in which a private contract lays 
down the law governing the conduct of the parties in the future; (b) the term 'law-making' does 
not imply that there exists anlong states international legislation in the accepted meaning of the 
tern], namely, the enactment of laws overriding the will of a dissenting minority. 

See, on the use of the term 'international legislation', McNair, Iowa Law Kev, 19 (1933-34), pp 
177-89; Hudson, Legislation, v, p viii. See also Brierly, Probkms of tJeace, 5th series (1930), pp 
205-29; McNair, BY, 11 (1930), pp 110,112-16; Gihl, Internatiorral Legislation (1937); Srarke, 
BY, 23 (1946), pp 341-6; Engel, AJ, 44 (1950), pp 737-9; Jenks, BY, 29 (1952), pp 107-10 andA 
New World of Law? (1969), pp 175-86; Kelsen, Prirrcip1t.s ofInternatiotralLaw (1952), p 321ff; 
C h  de Visscher, KG, 59 (1955), at p 359ff; Lachs, Hag K, 92 (1957), ii, pp 236-333; Schwar- 
zenberger, Frontiers oflnterrrational Law (1962), pp 288-96; Shihata, Revue Egyptienne de droit 
irrterrratiotral, 22 (lY66), pp 51-90; Singh, MalayaLaw Rev, 12(1970), pp 277-97,ibid, 13 (1971), 
pp 178-92, and ibid, 14 (1972), pp 1-60; Fitzmaurice, Antruaire: Livre du Centenaire (1973), pp 
262-75; Morgenstern, BY, 49 (1978), pp 101-17; Jennings, Ius et Societas (ed Wilner, 1979), pp 
159-68; Lachs, in Volkemcht als Rechtsordnung (Festschrift Mosler) (eds Bernhardt et al, 1983), 
pp 493-502; and on the concept of legislation in general, Akzin, Iowa Law Rev, 21 (1936), pp 
713-50. I t  is of interest to note that Scelle, who seems to attach importance to the distinction 
between law-making and other treaties, admits in effect that practically all treaties are 'law- 
making': La Thtorie juridique de la rtvision des trait& (1936), p 41. See also § 16, as to the 
'law-making' powers of international organisations; and $24ff, as to codification of international 
law. 

lo O n  the danger of assuming the need in international law for some legislative procedure equiva- 
lent to the national enactment of statutes, see Jennings, ICLQ, 13 (1964), at p 388. 

nised, a treaty, such as the Charter of the United Nations, may create rights and 
obligations for states not parties to the treaty." 

Somewhat different is the situation where rules contained i i  a weaty (or 
treaties) commend themselves to the international community in gkneral, so that 
the rules originally formulated in the treaty may come to have the L -h aracter of 
customary law and as such be binding on those states which are not parties to the 

I treaty.'* Quite apart from the final treaty provision itself, the preparatory work 
leading up to the negotiations for the treaty, and in some cases the/course of the 
negotiations them~elves, '~  will also have made its own contri$utlorl to the 
development of customary law, particularly in the case of rhose treaties which 
have been carefully prepared in the manner of those flowing from th/e work of the 
I~iternational Law Commission." 

One must also distinguish between the treaty which creates new rules whicli 
become accepted as custom, and the treaty which codifies o r  otllerwise reflects ill 
its terms existing customary law." Although this latter kind of ueaty call 

1 
I ------ 

" S e e s l , n 7 .  I " In states where custon~ary internat~onal law can apply as part ot the law of the land, b u ~  tleaues 
require some legislative action for them to be applicable 111 mun~c~pal  law, the qudstlon whether a 
treaty provision also represents a ~ u l e  of customary internatwnal law is of pat ticdal unpurtance. 

A general and constant practice of numerous bilateral treaties contaming s ~ r i ~ i l a ~  provisions 
may afford evidence of a rule of customary law In that sense: see the Nottebohtn Cu,e, 1CJ Rep 
(1955), pp 22-3; Lagos v Baggrarrmr, ILK, 22 (1955), pp 533,536-7; Luur~ t~ r r r  et u l v  Gove~rr- 
rnent of Chtle, ILK, 23 (1956), pp 708,715-16,729-30; of The State (Dr6ggan)v Tupley, ILK, 18 
(1951), N o  109; I t a h n  Natronal Re-Extradrtrorr Case (1970), ILI1, 70, pp 374, 376-7. See 
generally Baxter, BY, 41 (1965-66), pp 275-300, and Hag R, 129 (1970), I, pp 31-104, D o r h ~ r n ~ ,  
ZoV, 36 (1976), pp 77-95; Jennmgr 111 Iu, et Socretas (ed Wilner, 1979), pp 159-68; Well, AJ, 77 
(1983), at pp 438-40. c 

Even an unratified treaty may have some value in this respect: see Re ~ e c h r r r , : ~ ~ ,  16 (194Y), 
No  1; but cf Re Ca'mpora, ILR, 24 (1957), p 518, and n 14 below. 111 any partictlar drspute the 
parties may have expressly or impllcitiy accepted the rules l ad  down In a treaty to wh~ch they are 
not partles, and in such cases the treaty's rules w ~ l l  apply to them even ~f they havdnot become ,o 
generally accepted as to become applicable to them as custon~ary law. But note the w a ~ n ~ n g  of the 
ICJ agalnst lightly concluding that a state which could have become a party to trelty but has 
chosen not to do so has neverthehs become bound 111 some o t h e ~  way. North S r  C07rttne111~1 
Shelf Case, ICJ Rep (1969), at p 25. 

A notable example of treaty provisions being accepted as asqurlrng ,1150 the sha~dcter ut 
customary ~nternational law ir afforded by certarl sttpul.~t~ons ot the ~ a ~ u k  Corivent~uns 
relating to the rules of warfare (see vol 11 of t h ~ s  work (7th ed), $ 69.1); and,;as rega~ds the 
tranrtormat~on of the Geneva Convent~ons of 1949 Into customaly ~nte~natronal law, 1x1 the hght 
of the Mrlrtary andParamrlrtary Actrvtnes Case, ICJ Rep (1986), p 14, see Meron, AJ, 81 (1987), 
pp 348-70. 

I " For a discubsionof the mfluence ot theTh~rd UN Confeience on the law of the seaon customaly 
n~ternational law, see Jennings, ILA Repo~ t  (57th Conference, 1976), pp 622-32; he L~charriere, 
RG, 84 (l98O), pp 216,241-50; Schweisfurth, ZoV, 43 (1983), pp 566-84; Cammas and Molltor, 
AJ, 79 (1985), pp 871-90; Bernhardt, Hag R, 205 (1987), v, pp 247-330. 1 ' +  Such a treaty may accordingly have an effect on customary ~nternatronal law even rf unrarihed. 
See generally Sohn in Realrsm m L a w - M a k q  (eds Bos and Srblesz, 1986), pp 231146, and, w ~ t h  
particular reference to the impact ot unratified cod~fication conventions, S~ncla~r ,  rbrd, pp 
21 1-29. I 

A Convention, not in force for the forum state but adopted withm the frahework of an 
international organisation of wide membership, may be evidence of ~nternational publ~c policy 
and as such to be taken into account: Nigerran Oblets &Art Export Case (1972), ILK, 73, p 226. .' See Arechaga, BY, 58 (1987), pp 32-8. I 
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formally be regarded as creating legal rules binding only between the parties, s o  
that  the  same rule, in both  treaty and customary form, continues to  exist side by 
side,16 the very act of reducing customary law t o  writing in this way (and thus, t o  
give one  example, attracting different rules of interpretation) affects the nature of 
the  initial customary rule itself. 

These matters have been considered by the International Cour t  of Justice in 
the  North Sea Continental Shelf casesI7 and in the Military and Paramilitary 
Activities case.'' I n  the former the Cour t  had t o  consider whether principles of 
equidistance for  delimiting the continental shelf, as enshrined in Article 6 of the 
1958 Convention o n  the Continental Shelf, represented a rule of customary 
international law s o  as t o  be opposable t o  a state which was no t  a party t o  the 
Convention.I9 'For this purpose it is necessary t o  examine the status of the 
principle as i t  stood when the Convention was drawn up, as it resulted from 
the effect of the  Convention,  and in the light of state practice subsequent t o  the 
C o n ~ e n t i o n ' . ' ~  T h e  Cour t  concluded that the history of the circumstances in 
which the provision was included in the Convention showed that the principle 
was n o t  then regarded as lege lata o r  as an emerging rule of customary interna- 
tional law, and found confirmation for this conclusion in the express permissibil- 
ity of reservations t o  Article 6.'' Thus,  the Cour t  found, the  rule was embodied 
in  the  Convention purely as a conventional rule. The  Cour t  then turned to  the 
question whether Article 6 

'has constituted the foundation of, or has generated a rule which, while only conven- 
tional or contractual in its origin, has since passed into the general corpus of interna- 
tional law, and is now accepted as such by the opinio juris, so as to have become 
binding even for countries which have never, and do not, become parties to the 

Military and I'uramilirary Activrries Case, ICJ Rep (1986), pp 14, 94. See generally on treaties 
declaratory of customary international law, Villirer, Customary Intrrnatronal Law and Treaties 
(1985), pp 237-88. 

Even before the treaty enters into force, either generally or for the forum state, the customary 
rule embodied in it will accordingly apply as a rule of that nature: see eg Querouil v Breton 
(1967), ILK, 70, p 388; the Golder Case (1975), ILR, 57, at pp 213-14; Young Loan Arbitration 
(1980), ILK, 59, at p 529. 

On the continuing application to treaties concluded before the entry into force of the Vienna 
Convention on the Law of Treaties of rules of the customary international law of treaties 
notwithstanding that they have been repeated in the Vienna Convention itself, see Art 4 of that 
Convention (see § 581, n lo), and McDade, ICLQ, 35 (1986), pp 499-511. 
ICJ Kep (1969), p 3. See Monconduit, AFDI, 15 (1969), pp 213-44; d'Amato, AJ, 64 (1970), pp 
892-902; Onuf, AJ, 65 (1971), pp 774-82; Nelson,,MLK, 35 (1972), pp 52-6. See generally on 
this case § 324. Somewhat similar Issues concerning the interplay between a treaty and customary 
international law arose in the UK-France Continental ShelfArbitration (1977-78), ILK, 54, p 8, 
although in that case both states were ~arties to the 1958 Convention. The Court of Arbitrat~on 
considered it appropriate to take account of developments in customary law in dealing with the 
case, but rejected an argument that those developments had in effect rendered the Convention 
obsolete. 
ICJ Rep (1986), p 14. 
For a decision as to the applicability of Art 24 of the 1958 Convention on the Territorial Sea and 
the Contiguous Zone as customary international law, see Re Martinez (1959), ILK, 28, p 170. 
ICJ Rep (1969), at p 37. 
As to the effect of reservations to this Art upon the applicability of customary international law 
in the same matter to a dispute between parties to the Convention, see UK-France Continental 
ShelfArbitration (1977-78), ILK, 54, p 6: 

Sources of lnternatzon 
I 

Convention. There is no doubt that this process is a pe~fectly posshle bne and does 
from time to time occur: it constitutes indeed one of the recogi~isedlmethods by 
which new rules of customary international law may be formed. AL the d m e  time thta 
result is not lightly to be regarded as having been a t t ~ i d . " "  1 

Fo r  its attainment the Cour t  referred t o  certain conditions which w & i  h ~ v e  to  
be satisfied: 1 

i 
'It would in the first place be nccessary that the provisio~is concerl~ed Bhould, a1 ;ill 
events potentially, be of a fundamentally norm-creating character s ~ ~ c l i  as could be 
regarded as forming the basis of a general rule of law . . . Wirh respect'to the other I elements usually ~egarded as necessary before a convcnrional rule can be considered 
to have become a general rule of international law, it might be that, eve~&virhout the 
passage of any considerable period of time, a very widespread and rdpresentacive 
participation in the convention might suffice of itself, provided it included that of 
States whose interests were specially affe~ted.'~' I 

'The Cour t  found the n u n l b e ~  of r a t i hca~wns  'though ~dspecub le ,  li,udly bui- 
ficient'. As regards the time element the C w r t  noteci the s l i o~c  p e ~ ~ o d  s ~ n c c  ihc 
Convent io~i  entered into force, a d  added: 

'Although the passage of only a shorr period of tinw is uot necess.~rily, 01. ui  itseli, a 
bar to the formation of a new rule of customary international law oil the basis o i  wh;ir 
was originally a purely conventional rule, an indispensable req~~iremeilt would be 
that within the period in question, short though it might be, State practic;, including 
that of States whose interests are specially affected, should have been both exte~lsive 
and virtually uniform in the sense of the provision invoked; - and should moreover 
have occurred in such a way as to show a general recognition that a rule of law or legal 
obligation is involved.'" 1 

- 7  
I 

I h e  Cour t  found the state practice t o  have been insufficient to  satisfy this 
requirement. 

In the Milttary and Pararnzlitary Acttvztzes casez5 the Cour t  had to cons~del  
whether, given that the United States' reservation to  its dcceptailce o t  the Court's 
~urisdiction effectively excluded disputes r e h i n g  to  certain multilateral treaties 
whose terms would otherwise have been ~elevant ,  it still had jurisdiction over the 
dispute insofar as it involved claims b'ised on rules of c t i s tom~~ry  internxional 
law incorporated o r  reflected in those treaties. 111 holding t h x  i t jdid have 
jurisdiction in respect of claims based o n  those rules," the Cour t  affirmed the 
legally separate existence of the customary rules and t h e i ~  t r e x y  counterparts. 

I 

ICJ Rep (1969), at p 41; and see Lord Wilberforce, I1 Congre,,o del Partrdo [I9811 2 All EK 1064, 
1069 
i ~ j  Rep (1969), at pp 41-2 
Ibtd, at p 43. 
ICJ Rep (1986), p 14. 

polnt. 
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The C o u r t  n o t e d  t h a t  the areas covered  by the customary rules  a n d  t h e  rules  
con ta ined  in t h e  treaties did n o t  over lap  exactly and did not have  the s a m e  
c o n t e n t ;  a n d  it w e n t  on t o  observe  that :  

'even if the customary norm and the treaty norm were to  have exactly the same 
content, this would not  be a reason for the Court  t o  hold that the incorporation of the 
customary norm into treaty-law must deprive the customary norm of its applicabil- 
ity as distinct from that of the treaty norm. The existence of identical rules in 
international treaty law and customary law has been clearly recognized by the Cour t  
in the North Sea Contrnental Shelfcases. T o  a large extent, those cases turned o n  the 
question whether a rule enshrined in a treaty also existed as a customary rule, either 
because the treaty had merely codified the custom, o r  caused it to  "crystallize", o r  
because it had influenced its subsequent adoption. The  Court  found that this identity 
of content in treaty law and in customary international law did not exist in the case of 
the rule invoked, which appeared in one  article of the treaty, but  did not suggest that 
such identity was debarred as a matter of principle: on  the contrary, it considered it to  
be clear that certain other articles of the treaty in question "were . . . regarded as 
reflecting, o r  as crystallizing, received o r  at least emergent rules of customary 
international law" [ICJ Rep (1969), p 39, para 631. More generally, there are no  
grounds for holding that when customary international law is comprised of rules 
identical to  those of treaty law, the latter "supervenes" the former, so that the 
customary international law has n o  further existence of its own.'27 

The Court s u p p o r t e d  i t s  conc lus ion  on th i s  p o i n t  by reference t o  differences in 
the applicabi l i ty  of t h e  rules  flowing from t h e  n a t u r e  of its source, a n d  differ- 
ences as regards m e t h o d s  of in te rp re ta t ion  a n d  appl icat ion.  

§ 12 General principles of law Although custom a n d  treaties a r e  i n  practice the 
principal sources of internat ional  l aw,  t h e y  c a n n o t  be regarded  as i t s  only 
sources. The legal principles which find a place in all or m o s t  of t h e  various 
na t iona l  sys tems  of l a w  natural ly  commend themselves t o  s tates  for applicat ion 
in t h e  in te rna t iona l  legal sys tem,  as  being a lmos t  necessarily inheren t  in a n y  legal 
s y s t e m  w i t h i n  t h e  experience of states. Thus Ar t ic le  38(l)(c) of t h e  Statute of the 
In te rna t iona l  C o u r t  of Just ice au thor i ses  i t  t o  apply,  in add i t ion  t o  treaties and 
c u s t o m ,  ' the general  principles of l a w  recognised by civilised nations'.  The 
m e a n i n g  of that phrase  has  been t h e  subject  of  m u c h  discussion. '  T h e  in ten t ion  is 

'' 1CJ Rep (1986), at p 94. See also $ 10 n 18. 
Volume I1 of this work (7th ed), p 69,n 1. See also Grapin, Valeur internationale desprincipes 
gindraux du droit (1934); Korte, Grundfragen der volkerrechtlichetr Rechtsfahigkeit (1934), pp 
70-84; Bluhdorn, Die Einfuhrung in das angewandte Volkewecht (1934), pp 142-57; Cegla, Die 
Bedeurung der allgemeinen Re~hls~rundsitze, etc (1936); Ziccardi, La costituzione dell'ordi- 
wamento internationale (1943), pp 399-412; Stuyt, The General Principles of Law as Applied by 
International Tribunals to Disputes on Attribution and Exercise of State Jurisdiction (1946); 
Gutteridge, Comparative Law (2nd ed, 1949), ch v; Cheng, General Principles ofLaw as Applied 
by International Courts and Tribunals (1953); Petraschek, Archiv fur Rechts-und Sozialphilo- 
sophie, 28 (1935), pp 61-88; Heydte, ZoR, 11 (1931), pp 526-46; Verdross, Hag R, 52 (1935), ii, 
pp 195-250, and RG, 45 (1938), pp 44-52; Cosentini, RI (Geneva), 13 (1935), pp 102-18; 
Kopelmanas, RG, 43 (1936), pp 285-308, and 45 (1938), pp 44-52; Scheuner, Hag R, 68 (1939), 
ii,pp 128-66; Giuliano, Rwista, 33 (1941), pp 69-121; Cheng, CurrentLegalProblems,4 (1951), 
pp 35-53; Gutteridge, Grotius Society, 38 (1952), pp 125-34; Pau, Comunicazione e studi, 6 
(1954),pp 99-178; Green, Current LegalProblems, 8 (1955),pp 162-84; Sereni, Principigenerali 

t o  authorise t h e  C o u r t  to a p p l y  the general  pr inciples  of muni i ipa l  jur ispru-  
d e n ~ e , ~  insofar as they are applicable t o  relat ions of states. 1 

In t h u s  o ening t h e  w a y  for t h e  opera t ion  as  i n t e r n a t i o ~ i a l  l a w  of general  
pr inciples  o !' municipal jur isprudence,  i t  m u s t  be n o t e d  t h a t  s u c h  piinciples a r e  i n  
the municipal sphere applied against  a b a c k g r o u n d  of na t iona l  l aws  a n d  p roce-  
dures .  Unless there is some suff icient  c o u n t e r p a r t  t o  t h e m  in the! in te rna t iona l  
sphere, or sufficient a l lowance  is m a d e  f o r  t h e m  in abstract ing {he priaciples  
from t h e  various munic ipa l  rules,3 t h e  opera t ion  of t h e  p r i r~c ip les  as  A s o u r c e  of 
part icular  rules of internat ional  l a w  will be distorted. '  

The C o u r t  has  seldom found occasion to app ly  'general prillc&ies of law',5 

I 
-- -- 

dr drrrtto eprocesso rnternazronale (1955), Schles~nger, AJ, 51 (1957), pp /34-53, Mann, BY, 33 
(1957), pp 20-51, H Lauterpacht, The Development of Interrratronal Law by the Internatrorr~l 
Court (1958), pp 158-72; Fnedmann, AJ, 57 (1963), pp 279-99, and The Chnng~ng Structure of 
fnternatronal Law (1964), pp 188-221, jenkr, The I'rospect, of fnternatronal Adjwdr<atrorr 
(1964), pp 266-315; Favre, Recued d'itudes de drort rrrterrratronul en bommagr u Purr1 Gug- 
genherm (1968), pp 366-90; Verdross, rbrd, pp 521-30, V~rally, ibd,  pp 531-56; Herc~egh, 
General Prrnctples of Law and the fnternatronal Legal Order (1969); Akehurst, ICLQ, 25 
(1976), pp 801, 813-25; V~tany~,  KG, 86 (1982), pp 48-116 I 

As to theeffect of Art 38(l)(c) on thecontroversy between the p o s ~ t ~ v ~ s t  ~ n d  nntu~al~st schools, 
see $9, n9. For theview that thatprov~s~on rncludes and covers, even ~f ~t 1s not~deni~cal w~th,  the 
pr~nc~ples of natural law, see Fmmaunce, Hag R, 92 (1957), 11, p 56, 11 1 There has been J 

tendency to mmimlse the s~gn~ficance of that Art~cle (see eg Strupp, Eliments, Ch 11, \ 9). See, on 
the other hand, Verdross, Gesellschaft, Staat und Recht. FesucJ~rrft fur  Kel,rrr (1931), p 362, who 
1s ~nclined to regard Art 38 (l)(c) as the bas~c hypothesis of ~nternatronal law. ' See H Lauterpacht, Analogres,passrm; Bluhdorn, op a t  above, pp 142-46; Laun,,Det Wandel dcr 
Ideen Staat and Volk (1933), pp 70-85; Knubben, ZoV, 16 (1931-32), pp 146-59, 300-13, 
Ripert, Hag R, 44 (1933), ~ i ,  pp 500-660; Scheuner, Hag R, 68 (1939), 11, pp 99-199 See also the 
literature cited above, n 1, as to 'general princ~ples of law' Contrary to the vlew expressed In the 
text, a few writers belleve that the general pr~nc~ples can only be pr~nc~ples of inteinat~onal law, 
not general principles of the different nat~onal legal systems: see'runkm, Hag R, 95 (1958), 111, pp 
23-6, In the Barcelona Tractron case the ICJ emphas~sed that when ~nte~nat~onal  law needed to 
refer to institutions of mun~cipal law, ~t was to generally accepted ~ules  of n l u n ~ ~ ~ p a l  legalsystems 
wh~ch recognised the ~nst~tution that reference was made; lCJ Rep, 1970, at pp 33-4,37. See .~lso 
Munch, ZoV, 36 (1976), pp 347-72, as to the referen~e to the 'prmc~ples of ~nternatioual ILW, as 
they result from the usages establ~shed between ~ ~ v ~ l ~ i e d  natrons, horn the laws of h u i n a ~ ~ ~ i ~ ,  .ud 
the rrqulrements of the pubhc conscrence' ~n para 9 of the predrnble to ihe Hague Co~iventro~~ 
w~th  respect to the Laws and Customs of War on Land 1899. As to the influence gene~ally of 
mun~c~pal law upon ~nternat~onal law, see St~ebel, ZoV, 36 (1976), pp 168-87 ' T h ~ s  may often be ach~eved by the essent~ally mduct~ve process of d~scer~ung a pnnc~ple wll~ch 13 

found to underlie the part~cular rules of many natronal legal systems, smce the ne'essary 
comparatlve approach to t h ~ s  task w~ll tend to d~scount the nat~onal d~fferences ot deta~l or 
procedure and to solate the basic uniform pr~nciple wh~ch 1s common to all. / 
Note the observations of Judge McNa~r 111 theSouth- West Afrrca Case, ICJ Rep (1950), at p 148, 
and of Judge F~tzmaurice In the Barcelona Tractron Case (Second Phase), ICj Rep (1970), ~t pp 
66-7. 71-2. 1 

' See Chorz6w Factory Case, PCIJ, Series A, No 17, p29 (reparanon for breach of an engagement); 
German I~terests in Polrsh Upper Srlesia, PCIJ, Ser~es A, No 6, p 20 (I~tispendency); Interpreta- 
tion of the Greco-Turkish Agreement, PCIJ, Series B, No 16 (action by individhal members of 
corporate bodies); Chorzdw Factory Case: Jurisdiction, PCIJ, Series A, No 9, p > l ;  Junsdzctrot~ 
of the Courts of Danzig, PCIJ, Series B, No 15, p 27 (a person cannot plead his own wrong). 
Interpretation of the Treaty of Lausanne, PCIJ, Series B, No 12, p 32 (nemoludex in sua causa: 
on which see also Cheng, General Princrples of Law (1953), pp 279-89; Fitzmaurice, BY, 35 
(1959), pp 225-9; and Schwarzenberger, Anglo-Am Law Rev, 1 (1972), pp!482-98). It is 
probable that these 'general principles of law' include the 'elementary considerations of human- 
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since as a rule conventional and customary international law have been sufficient 
to supply the necessary basis of decision. A principle which has, however, been 
invoked by the Court, and is of overriding importance, is that of good faith. It  is 
incorporated in Article 2(2) of the United Nations Charter, which lays down 
that 'All Members, in order to ensure to all of them the rights and benefits 
resulting from membership, shall fulfil in good faith the obligations assumed by 
them in accordance with the present Charter.'6 The significance of this principle 
touches every aspect of international laws7 

Paragraph (l)(c) of Article 38 nevertheless collstitutes an important landmark 
in the history of international law inasmuch as the states parties to  the Statute did 
expressly recognise the existence of a third source of international law indepen- 

ity, even more exacting in peace than in war' which the ICJ, in the Corfi  Channel Cuse, ICJ Rep 
(1949), at p 22, adduced as one of the grounds of the responsibility of Albania for failure to give 
warning of the existence of minefields in her waters. 

Note also the reliance by the Court on'fundarnental general principles of humanitarian law' in 
the Military and Paramilitary Activities Case, ICJ Rep (1986), pp 113-15, 129-30. See also the 
Corfu Channel Case, ICJ Rep (1949), at p 18, on circumstantial evidence as being admitted in all 
systems of law. See Grapin, Valeur internationale das principas gine'raux du droit (1934), pp 
49-168; Hudson, The Permanent Court of International Justice, 1920-42 (1943), pp 610-12; 
Rousseau; pp 890-930; Guggenheim, pp 139-47; H Lauterpacht, The Development of lnterna- 
tional Law by the International Court (1958), pp 158-72; Blondel, Recueil d'itudes de droit 
international en hommage 2 Paul Guggenheim (1968), pp 201-36. 

O n  the principle pacta sunt servanda, see Cheng, General Principles of Law as Applied by 
International Courtsand Tribunals (1953), , pp 1 12-14, and 5 584. O n  res judicata, see Cheng, up 
cit, pp 336-72. O n  equality between the parties to litigation (often expressed in the maxim 
audiatur et altera pars), see Cheng, op cit, pp 290-8. O n  the principle nullurn crimen sine lege 
praevia, see YBILC f1976), ii, pp 90-91. See also 5 55, as to ex iniuria ius nun oritur; $15, as to 
equity; and $ 124, as to abuse of right (including the maxim, sicutere tuo ut alienum nun laedas). 
As to the notion of public order as a general principle of law, see the Opinion of Judge 
Lauterpacht in the Guardianship of Infants Case, 1CJ Rep (1958), at p 92ff; and as to internation- 
al public policy, see Jenks, The Prospects of International Adjudication (1964); pp 428-546. ' In the Declaration on Principles of International Law concerning Friendly Relations and 
Cooperation among States in accordance with the Charter of the U N  (see 105) this principle 
was elaborated as follows: 

'The princiyle that States shallfulfilin goodfaith the obligutionsussunred by them in accordance 
with the Charter 

Every State has the duty to fulfil in good faith the obligations assumed by it in accordance 
with the Charter of the United Nations. 

Every State has the duty to fulfil in good faith its obligations under the generally recognized 
principles and rules of international law. 

Every Scare has the duty to fulfil in good faith its obligations under international agreements 
valid under the generally recognized principles and rules of international law. 

Where obligations arising under international agreements are in conflict with the obliga- 
tions of Members of the United Nations under the Charter of the United Nations, the 
obligations under the Charter shall prevail.' 

O n  the principle of good faith generally, see Fitzmaurice, BY, 30 (1953), 53-4, and BY 35 (1959), 
pp  207-16; Cheng, General Principles of Law as Applied by International Courts and Tribunals 
(1953), pp 105-60; Schwarzenberger, Hag R, 87 (1955), i, pp 290-326; Zoller, La Bonne Foi en 
droit internationalpublic (1977); Nuclear Tests Case, ICJ Rep (1974), at p 268; Stuyt, Neth IL 
Rev, 28 (1981), pp 54-8; Thirlway, BY, 60 (1989), pp 7-29; Rosenne, Developments in the Law 
of Treaties 1945-1988 (1989), pp 135-79; and note the ICJ's emphasis on the principle of good 
faith being one of the basic principles governing the creation and performance of legal obligations 
but not in itself a source of obligation where none would otherwise exist (Border and Transbor- 
der Armed Actions Case, ICJ Rep (1988), p 105). 

1 1  
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dent of custom or  treaty. This was in fact the practice of interna 
before the establishment of the C o ~ r t ; ~  since its establishm 
international tribunals, although not bound by the Statute, 
paragraph of Article 38 as declaratory of existing law' and have 
principles of law' in reaching their decision." 

Similarly, reliance on general principles of law has played an 
the provision of legal rules in those areas which, while outside 
of national rules of private law, do not fall within the tra 
international law, such as relations between international 
between them and, on the other hand, states or private perso 
employees)," and certain transactions of states (particular1 
with private corporations) on essentially privace law matte 

' For a survey of that practice see H Lauterpa~ht, Andlugre~, pp 60-67; Vcrd~oa,, L)rc C>r/,err clc, 
rechtlrchen Weltbrldes (1923), pp 120-24, and Verfassung, pp 57-9, Smlpron r i d  l b x ,  Inte,nu- 

I tronal Arbttratron (1959), pp 132-7; H Lauterp~cht, The &rr~rrtrun of L ~ w ,  pp 115-18 ' See eg Admrnrstrutrve Decrsiorr No I 1  by Judge Parker, M~xed Claunr Conlm~sslon between die 
United States and Germany, November 1923: AD, 2 (1923-24), No 205; ~ o l d e , i b e , ~  ts SWI, v 
Germany, Special Arbitral Tr~bunal between Roulnania and Germany, 27 ~eptembet 1928: AD, 
4 (1927-28), No  369; Lena  goldfield^ Arbrtratron, 2 September 1930: AD, 5 (1929-30), No  I .  

L O  See eg Sarropoulos v Bulgarran State, AD 4 (1927-28), N o  173 (as to prescr~pt~on), and the /lrrr61 

C l a m  (1964), ILR 40, at p 282 (as to the nature of 'loss'). See also I'et,oleum Developnzerrt L t d v  
SheikhofAbu Dhabi, ILR 18 (1951), No37, in whichLo~d A ~ U I L ~  (atp 149),111 aiase betweella 
private company and Abu Dhabi, a British protected State, teferred to 'the &qdicatlon of 
principles rooted in the good sense and common p~actice of the generality of civtl~sed nations - a 
sort of "modern law of nature"'. 

For a study of general principles of law applied by the C o n a l ~ m o n  ~omnllrrlo/la est~bl~ahed 
under the PeaceTreaty with Italy 1947, see Se~dl-Hohenvcldern, AJ, 53 (1959), yp b53-72. Aa to 
resort to general princ~ples of law by the Court of J u a t ~ ~ e  ot the European Comtnun~t~es, .~nd 
their ascertainment through a cornparatwe study of the laws of the member atater)see B I ~ ~ ~ I I I ' I ,  
YB of World Affairs, 32 (1978), pp 320-33; Akehulst, BY, 52 (1981), pp 29-51. 

" 
Desgranges v ILO,  ILK, 20 (1953), pp 523, 529;Ad~nrrrrstrutrve T~rhun~rl of ILO Cd,r, 1CJ Rep 
(1956), at pp 85-6; Re Waghorn, ILK, 24 (1957), pp 748, 751, C h u d q  u U13U (NU 1) (1968), 
ILR, 43, pp  448,451 ('general pnnaples of ~nternat~onal cwil sel vlce law') See alsd Baat~cl, Hag 
R, 92 (1957), ii, pp 478-87; Jenks, The Proper Luw of Intenrrrtrvrrrrl O)grcnuatron, (1962), pp 
51-62. I 

" D~sputes between states and prrvate corporations (often mult~nat~onal c o ~ p o ~ ~ t i o n s )  ottcll rull, 
on what is the appropriate law appl~cable to the substance (as opposed to the lex drbitrarronu), in 
the absence of a choice of law clause in the contract, or on the rnterpleratlon of iuch a ~lduse  
where there is one, against the background of the nat~onal law of the state concerned. The cho~ce 
of law clausemight itself invoke generalprinc~ples of law, or thobepr~nclples mgh t  be applied by 
tribunals as providing the app~opliate legal basis for the award. Tor dibcuss~on of the ~ssues 
arisingin t h ~ s  context see Jessup, Transnatronal Law (1956), pp 1-16; McNa~r ,  BY, 33 (1957), py 
1-19; F A  Mann, BY, 33 (1957),pp 20-51, AJ, 54 (1960), pp 572-9 I, BY 42 (1967), pp 1-37, and 
Rev Belge, 11 (1975), pp 562-7; Verdross in Varra Jurrs Gentrunr (1959), pp 355-62; Jenn~ngs, 
BY, 37 (1961),pp 156-82; Hyde, Hag R, 105 (1962), i, pp 271,288-331; Weil, Hag R, 12 (1969), ... 
111, pp 95-240; Goldschmidt, Hag R, 136 (1972), i ~ ,  pp 203,233-61 (and, gene~ally\ on tranaac 
tions between states and public entities, and prlvate firms, pp 203-330); Geiger, ICLQ, 23 
(1974),pp 73,BOff;UN Juridical YB, 1976,pp 159-76, esp. 160-1; Luzzatto, Hag ld, 157(1977), 
iv, pp  9, 87-100; Verhoeven, Rev Belge, 14 (1978-79), pp 209-30; Wengler, r b ~ d , ' ~ p  415-24; 
Kuusi, The Host State end the Tramnattonul Corpo~utlo~z (1979); G~ard~na ,  Ital YBIL, 5 
(1980-81),pp 147-70; Delaume, AJ, 75 (1981), pp 784-819, especially pp 796-809; Greenwood, 
BY, 53 (1982), pp 27-81; Barbens, Hag R, 179 (1983), i, pp 189-206; L a h e ,  Hag R, 181 (1983), ... 
111, pp 9-284; Redfern, BY, 55 (1984), pp 65-110, and Redfern and Hunter, Inter~ratronal 
Commerml Arbitratron (1986), esp. ch 2; Sacerdoti, Ital YBIL, 7 (1986-87), pp 26-49; G ~ d y ,  



40 Foundation of international law 

This acknowledgement of general principles of law as a source of inter- 
national law enables rules of law to exist which can fill gaps o r  weaknesses 
in the law which might otherwise be left by the operation of custom 
and treaty,13 and provides a background of legal principles in the light of 
which custom and treaties have to be applied and as such it may operate 
to modify their application. General principles of law, however, do not 
have just a supplementary role, but may give rise to rules of independent 
legal force; and it is to be noted that general principles of law are included 
in Article 38 of the Statute of the Court in the same manner as are treaties 
and custom, rather than as one of the 'subsidiary means' referred to  in Article 
38(l)(d). 

- 

Judtcul Remedtes m International Law (1987), pp 188-93; Bowett, BY, 59 (1988), pp 49,50-9; 
Crook, AJ, 83 (1989), pp 278, 292ff; Paasivirta, BY, 60 (1989), pp 315-50. 

See generally on transactions between states (and public entities) and foreign prlvate 
parties, Bockstiegel, Der Staat als Vertragspartner Auslandischer Prtvatunternehmen (1971); 
Seidl-Hohenveldern, Lalive and van Hecke, Rev Belge, 11 (1975), pp 567-84; Sacerdoti, I 
contratti tra stat1 e stranierr nel dirttto internaztonale (1972); Bettems, Les Contrats entre 
Etats et personnes prtvies itrangires (1988); Rigaux, Hag R, 213 (1989), i, pp 9, 207-37. 
See also § 408, n 14. 

Cases in which these issues have fallen for decision include Petroleum Development Ltd v 
Sheikh ofAbu Dhabt, ILR, 18 (1951), N o  37, a tp  149; Rulevof Qatarv InternationalMarine Oil 
Co Ltd, ILR, 20 (1953), p 534; Saudt Arabu v Arabian American 011 Company, ILR 27 (1958), 
pp 117,153-7,165-72; Sapphire International Petroleum Ltd v National Iranian Oil Co (1963), 
ILR, 35, pp 136, 168-76, 182-3 (on which, and generally, see Lalive, ICLQ, 13 (1964), pp 
987-1021); BP Exploration Co (Libya) Ltd v Government of the Ltbyan Arab Repubhc (1973- 
74), ILR, 53, p 297; Texaco Overseas Petroleum Co v Government of the Libyan Arab Republtc 
(1975-77), ILR, 53, p 389; Ltbyan American 011 Co v Government of the Libyan Arab Republic 
(1977), ILR, 62, pp 140,173-6; Re Revere Copper and Brass Incand Overseas Private Invest- 
ment Corpn (1978), ILR, 56, pp 258,271ff;AGIPSpa v Government of the Popular Republtcof 
the Congo (1979), ILR, 67, pp 319,338; Government ofKuwaitv American Independent 011 Co 
(1982), ILR, 66, pp 518, 559-62 (on which see Burdeau, AFDI, 28 (1982), pp 454-70); SPP 
(Middle East) Ltd v Arab Repubhcof Egypt (1983), ILM, 22 (1983), pp 752,768-71 (reversed on 
grounds not relevant in the present context: ILM, 23 (1984), p 1048); Mobtl 011 Iran Inc v 
Islamtc Repubhc of Iran, AJ, 82 (1988), p 136. 

For the vlew that certain provisions of the Vienna Convention on the Law of Treaties 1969 
apply to concession agreements see BP Exploratton Company (Libya) Ltd v Government of 
the Ltbyan Arab Republic (1973-74), above, at p 332. But note that in the Anglo-Iranun 
Oil Co Case, ICJ Rep (1952), p 93, the ICJ held that the concession contract between the 
company and Iran did not constitute a treaty. O n  the nature of concession agreements see 
§ 408, n 12. 

Article 13 of the Procedures for the Settlement of Disputes under Art XVIII of the Agree- 
ment of 1971 relating to the International Telecommunications Satellite Organisation and 
under Art 20 of the Operating Agreement of 1971 relating to that organisation provides 
for the arbitral tribunal to base its decisions only on those two 1971 agreements and on 
'generally accepted principles of law'. Note also Art 42 of the Convention on the Settlement of 
Investment Disputm between States and Nationals of Other States 1965, on which see generally 
§ 407, n 49. Article 42 requires the tribunal to apply, if the parties have not agreed the applicable 
law, the law of the state party to the dispute 'and such rules of international law as may be 
applicable'. 

l3 See eg Re Sharma, ILR, 24 (1957), p 757; Levis and Levlc and Veerman v Federal RepubLc of 
Germany (1959), ILR, 28, p 587; Bengston v Federal Republic of Germany (1959), ILR, 28, pp 
554-60; the Eichmann Case (1961-62), ILR, 36, pp 5,289-91. 
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\S 13 Decisions of tribunals Decisions of courts and tribunals arela subsidiary 
2nd indirect source of international law. Article 38 of the Statute oflthe Interna- 
cional Court of Justice provides that, subject to Article 59,' the ~ o u ? t  shall apply 
judicial decisions as a subsidiary means for the determination of ules of law. 'i Since judges d o  not in principle make law but apply existing law,,their role is 
~nevitably secondary since the law they propound has some antecedent source.' 
Nevertheless, judicial decision has become a most important factor in the de- 
velopment of international law, and the authority and persuasive power of 
judicial decisions may sometimes give them greater significance than they enjoy 
iormally .3 

In the absence of anything approaching the common law doctrine of judic~al 
~recedent, decisions of international tribunals are not a direct soulice of law in 
international adjudications. In fact, however, they exercise considerable in- 
h e n c e  as an impartial and well-considered statement of the law by jurists 01 
.~uthority made in the light of actual problems which arise before the;n. They 'Ire 
&en relied upon in argument and decision. The International Court of Justice, 
while prevented from treating its previous decisions as binding,." has, in the 
~nterests of judicial consistency, referred to them with increasing frequency.' It is 
probable that in view of the difficulties surrounding the codification of interna- 
tional law, international tribunals will in the future fulfil, inconspikuously but 
efficiently, a large part of the task of developing international law! 

Decisions of municipal courts represent the most frequent forfn in which 
consideration is given to international law. Such decisions are not a 

source of law in the sense that they directly bind the state from whosecourts they 
tmanate. But the cumulative effect of uniform decisions of national~co~lrts is to 
afford evidence of international custom6 (although the weight to be attached to 

I 

I I 

I 
' See n 4 below. ' On judicial 'legislation' and ~nnovation see Jenmngs, Kentucky LJ, 26 (1938), pp 112-27, H 

Lauterpacht, The Developmerrt of Internatronal Law by the I~rterrratronal C o ~ t  (1958), pp 
155-223; Fitzmaurice, Cambrtdge Essays tn Interrrattonal Law (1965), pp 24-47; Anand, 
Studtes m InternattonalAdludtcatm (1969), pp 167-87; McWh~nney, The World Court arid the 
Contemporary Internatwnal Law-Maktng Process (1979). ' For the view that judicial decisions are more than mele ev~dence of law, and app~oach the 
character of a formal source, see Fitzmaurlce 111 Symbolae Verztll(1958), pp 153-76. 
Article 59 of the Statute of the ICJ, and for a discussion on th~s,  see vol I1 of this hark (7th ed), 
§ 25ae, pp 62,63. In rejecting Malta's application to intervene In the Tuntsta-Ltbya Conttnerrtal 
Shelfcase, the Court emphasised that no conclus~ons or inferences could legltrm&ely be drawn 
from its findings or reasoning in the case between Tunisia and L~bya wlth respect to states not 
parties to that case: ICJ Rep (1981), at p 20. See also Jennings, BY, 55 (1984) at pp 47-8, 
especially n 124, on the question of binding precedent. ' For a survey of the practice of the Court in this matter, see H Lauterpacht, The Development of 
Internattonal Law by the Internattonal Court (1958), pp 3-23, and BY, 12 (1931), p 60; PCIJ, 
Series E, No  3, pp 217, 218; No  4, pp 292, 293; No 6, p 300; AD (1925-26)j No 329; AD 
(1927-28), No 355; Beckett, Hag R, 39 (1932), i, p 138; Barberis, ZoV, 31 (1971), pp 641-70; 
Roben, Germ YBIL, 32 (1989), pp 382-407. O n  the authority in nat~onal courts & the decisions 
of international tribunal see p 55. I 

See H Lauterpacht, BY, 10 (1929), pp 65-95, for a detailed discussion; Finch, ~ a b  R, 53 (1935), 
iii, pp 605-27. See also De Louter, i, pp 56,57; Westlake, Collected Papers, p 83; pivier, i, p 35; 
Triepel, Volkevecht und Landesrecht (1899), pp 28-32, 99-101, 127; Anzilotti, La teortu 
generale della rksponsabilitri dello Stato ne1 dirrtto tnternaztonale (1902), pp 30 et seq; Scheune~, 
Hag R, 68 (1939), ii, pp 99-199; Pau, Comuntcazroniestudt, 6 (1954), pp 97-178; Falk, The Role 
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that evidence will vary with the status of the courts and the intrinsic merits of the 
decisions). 

Although courts are not organs of the state for expressing in a binding manner 
its views on foreign affairs, they are nevertheless organs of the state giving, as a 
rule,' impartial expression to what they believe to  be international law. For this 
reason, as well as for those stated with regard to international decisions, judg- 
ments of municipal tribunals are of considerable practical importance fcr deter- 
mining what is the correct rule of international law. This has been increasingly 
recognised, and several collections of decisions of both international and muni- 
cipal courts are now published.8 

$ 14 Writings of authors The Statute of the International Court of Justice 
enumerates as a subsidiary source of international law 'the teachings of the most 
highly qualified publicists of the various nations'.' The Court has so far found no 

of Domestic Courts in the Inteinational Legal Order (1964). O n  the interpretation of municipal 
law by the PCIJ, see Jenks, BY, 19 (1938), pp 67-103, and The Prospects of International 
Adjudiqatwn (1964), pp 547-603; and see p 83. ' Prize courts, acting as they do in time or under the influence of war, may not always be in a 
position to preserve an attitude of detached impartiality. See the judgment of Lord Stowell in The 
Mark (1799) 1, Ch  Rob, 340, for an affirmation of the universality and impartiality of the law 
administered by the British Prize Court. As to the character of prize courts, see vol I1 of this 
work (7th ed), 5 434. Similarly, national courts are not always free to give effect to international 
law where their own law conflicts with international law: see 4 19. A possible line of development 
may lie in voluntarily conferring upon the ICJ jurisdiction on appeal from judgments of 
municipal courts in matters bearing upon international law. 

"ee, in particular, Annual Digest and Reports of Public International Law Cases (now Interna- 
tional Law Reports), FontesJuris Gentium and the Reports of International Arbitral Awards. As 
to the ICJ, in addition to the official series of reports of its judgments and opinions note also 
Hambro (later Hambro and Rovine), The Case Law of the International Court (8 vols 1952- 
1976) (a repertoire of judgments and opinions of the ICJ to 1974). Verbatim reports or digests of 
the more important decisions of municipal and international tribunals in matters of international 
law are (or were) included in most leading periodicals dealing with matters of international law, 
such as the Zeitschrift fur auslandisches offentliches Recht und Volkewecht, Revue gtndrale de 
droit internationalpublic, and, to a smaller extent, in the British Year Book oflnternational Law, 
Journal de Droit International (Clunet), American Journal of International Law, Rivista di 
diritto internationale, Zeitschrift fur Volkewecht and Zeitschrift fur Internationales Recht. See 
also Dickinson, Hag R, 40 (1932), ii, pp 372-92, for a critical survey of the contribution of 
English and American courts; Pergler,Judickl Interpretation of International Law in the United 
States (1928); Hyde, BY, 18 (1937), pp 1-16. See also Challine, Le droit internationalpublicdans 
la jurisprudence francaise de 1789 d 1848 (1934). As to the interpretation and application of 
treaties by national courts, see § 19, § 631, n 2. As to Germany see Fontesjuris Gentium, Series A, 
Section 11, vols 1-7, for digests of decisions of the German Staat~~erichtshof from 1879 to 1975; 
as to the USA, see Deak, American International Law Cases, 1793-1968, Ruddy, ibid, 1969-78, 
and Reams, ibid, 1979-86; as to the VK, see Parry, British International Law Cases, and as to 
other states members of the Commonwealth, see Parry, Commonwealth International Law 
Cases, as to Italy see Capotorti, Sperduti and Ziccardi, La guirisprudenza italiana in materia 
internatwnale (1st series, 1861-90) (1973). 
For an example of direct reference to legal writings as a source of law see Art 1 of the Swiss Civil 
Code which instructs the judge, in the absence of an applicable legal provision or  custom, to take 
account of, among others, opinions of writers. O n  the impact of teachings of international law, 
see Lachs, Hag R, 151 (1976), pp.212-36. 
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occasion to rely on this particular source which indicates its present po te~ l t i a l .~  In 
pleadings before international tribunals the disputants still fortify their argu- 
ments by reference to writings of international jurists, but with the growth of 
international judicial activity and of the practice of states evidenced by widely 
accessible records and reports, it is natural that reliance on the authority of 
writers as evidence of international law should tend to d i~n in i sh .~  For it is as 
evidence of the law and not as a law-creating factor that the usefulness of 
teachings of writers has been occasionally admitted in judicial pronouncements.' 
But inasmuch as a source of law is conceived as a factor influencing the judge in 
rendering his decision, the work of writers may continue to play a part in 
proportion to its intrinsic scientific value,5 its inlpartiality and its determination 
to scrutinise critically the practice of states by reference to leg'il principle. 

$ 15 Equity Equity as a general notion is p e ~ h q s  well enough ul~derstood. It 
11, however, a term which, in the context of the sources of internxiopal law, does 
,lot always bear a uniform meaning.' Consideratio~~s of equity form part of the 
underlying moral basis for rules of law. In this sense equity may be kegarded as a 

I 

See H Lauterpacht, The Development of Internatronal Law by the Ir~ternatton~l Court (1958), 
pp 23-5. 
For a con~parison of the authority of writers on international law in the early beriod with the 
responsa of the Roman jurists, see Buckland and McNair, Roman Law and Common Law (1936), 
p 13. 

+ See R v Keyn (1 876), 2 Ex Div 63,202; West Rand Central Gold Mtntrrg Co v R ( I Y o ~ ) ,  2 KB 391, 
401; The Paquete Habana and The Lola, 175 US Reports 677 (where Mr JusticeiGray discussed 
the matter in some detail); Ftlartiga v Pena-Irala (1980), ILR, 77, pp 169, 174-5. O n  the other 
hand, where owing to the scarcity of actual practice judges find it necessary to deride a matter by 
reference to principle and analogy, or where the prevailing rule of international law is controver- 
sial, they do not hesitate to avail themselves of published work. See eg the copious references to 
writers in NewJersey v Delaware (1934), 291 US 361, Re Ptracyjure Gentrum [I9341 AC 586, 
and Banco Nacional de Cuba v Sabbattno (1964), 376 US 470. But a balance must be struck 
between admitting evidence of writings, and allowing courts to serve as 'debating clubs': see 
Tel-Oren v Libyan Arab Repubhc (l984), ILR, 77, pp 193,256 (per Robb, Senior'Circuit Judge). 
As to the consequences ~f differences in literal y tradition and method upon the'presentation of 
international law by writers, see Allott, BY, 45 (1971), pp 79-135. 

' In some national legal systems (such as the English) 'equity' bears a very speclhsed meaning, 
which is not normally imported into that term in international law. The meanind of 'equity' in a 
national sense may, however, be relevant to the meaning of that term in a treaty: see the I Ambatielos Claim (1956), RIAA, xli, at pp 108-9. Equity is also sometimes used as equivalent to 
political or  economic justice, rather than as a legal concept. ! On the concept of equity in international law generally, see Jenks, The Proper Law of 
International Organisations (1 962), pp 102-14, and The Prospects of Internationbl Adludtcatton 
(1964), pp 316-427; Degan, L'EquttP et le droit nternationa (1970); Ch  de Visscher, De l'Equcti 
dans le riglement arbitral ou judiciaire des litiges de droit tnternational public (1972); Schwar- 
zenberger, YB of World Affairs, 26 (1972), pp 346-69; Akehurst, ICLQ, 25 (19!6), pp 801-25; 
Reuter, Rev Belge, 15 (1980), pp 165-96; Green in Internattonal Law tn Comparative I'erspec- 
nve (ed Butler, 1980), pp 139, 143-9; Goldie, Hague Academy Workshop (1982), pp 335, 
337-47; Jennings, Ann Suisse, 42 (1986), pp 27-38; Thirlway, BY, 
Lauterpacht, Aspects of the Administratron of InternationalJusttce ( 
comparative study of equity, see Newman (ed), Equity tn the World's 
the Tunisia-Libya Continental Sheycase the ICJ referred to equity a 
direct emanation of the idea of justice': ICJ Rep (1982), at p 60. 
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material source of law, but not as a formal source, nor in itself constituting a legal 
rule. It is perhaps in this sense that equity has its widest significance for interna- 
tional law. 

In a more strictly legal sense, however, equity may be regarded as forming part 
of certain specific rules of law or even as part of international law generally. Thus 
it may be regarded as incorporated in and forming a necessary part of certain 
general principles of law, such as, for example, the principle of good faith. The 
tribunal in the Rann of Kutch arbitration held that since equity formed part of 
international law2 the parties were free to present and develop their case with 
reliance on principles of equity.3 Similarly, a rule of law, if not actually embody- 
ing equitable principles, may require their application. In that case equity ac- 
quires a legal character, and is applied not just as equity but as part of a legal rule.4 

Finally, however, equity may be used in the sense of Article 38(2) of the 
Statute of the International Court of Justice, which empowers the Court, if 
the parties to a case agree,5 to decide the case ex aequo et bono. O n  this basis the 
decision will not be based on the application of legal rules but on the basis of such 
other considerations as the court may in all the circumstances regard as right and 
p r ~ p e r . ~  The International Court of Justice has not yet given any judgment on 
the basis of Article 38(2).7 

To  the same effect, see Hudson, Permanent Court (1943), p 617: 'This long and continuous 
association of equity with the law which is applicable by international tribunals would seem to 
warrant a conclusion that equity is an element of international law itself; and also in the 
Diversron of the Waters of the Rzver Meuse Case (1937), PCIJ, Series AIB, N o  70, at p 76. In the 
Burkzna Faso/Mali Frontier Dispute case the ICJ had regard to 'equity infra legem, that is, that 
form of equity which constitutes a method of interpretation of the law in force, and is one of its 
attributes': ICJ Rep, 1986, pp 554, 567-8. ' (1968), ILR, 50, p 2. 
See North Sea Contznental Shelf Cases, ICJ Rep (1969), at p 48. O n  the consideration given to 
equitable principles in this case, and in the UK-France Continental ShelfArbitration (1977-78), 
Cmnd 7438, ILR, 54, p 6, see Blecher, AJ, 73 (1979), pp 60-88. See also the Tunisia-Libya 
Continental Shelf Case, ICJ Rep (1982), at pp 58-60, and generally Nelson, AJ, 84 (1990), pp 
837-58, and §§ 324-6. 
In the Ottoman Empzre Lrghthouses Claims(1956) the tribunal held that it could not act exaequo 
et bono unless so authorised by the parties: RIAA, xii, at pp 187-8. 
For a tribunal to award comp;nsati& ex aequo et bono does not necessarily mean that lt 1s 
departing from principles of law but may indicate that as the amount to be paid cannot be based 
on any specific rule of law it is fixed on the basis of what 1s reasonable: see the Admtnzstratrve 
Trzbunal ofthe ILO Case, ICJ Rep (1956), at p 100. See also the Norzeregran Shipowners' Clazms 
(1922), R ~ A A ,  i, pp 339, 341; 

- 

' In 1947 Guatemala accepted the compulsory jurisdiction of the ICJ in respect of a decision ex 
aequo et bono on the dispute with the UK over British Honduras: see Year Book of the ICJ 
(1647-48), p 155. 

For a judicial tribunal such as the ICJ to be asked to decide a dispute ex aequo et bono is 
sometimes regarded as inconsistent with the essentially judicial function of the Court. However, 
if the parties to adispute are content for the Court to act in that way, there seems no reason why it 
should not do so. See H Lauterpacht, The Development of International Law by the Internatzon- 
a1 Court (1958), pp 213-23, and The Function ofLaw in the InternationalCommunity (1933), pp 
313-28. See also vol I1 of this work (7th ed), p 69, n 2. Examples of cases where a state has been 
willing for the tribunal to act ex aequo et bono include Art 2 of theTreaty of 21 July 1938 between 
Bolivia and Paraguay, relating to arbitration of a frontier dispute between the two states, RIAA, 
iii, p 1819; the Pugh Claim (1933), ibid 1441 ;Art 8 of the Franco-Swiss Reglement concerning 
imports into Switzerland from the Free Zones, ibid, p 1474; and see also the Tinoco Arbitration 
(1623), RIAA, i, at p 395. 
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It may happen that a treaty will provide for the se 
accordance with considerations of equity, often togethe 
[ions such as those of law, international law, good consc 
such a case the tribunal must interpret the relevant treat 
establish in which sense the term 'equity' is being used. 

$16 International organisations and the  sources of international law Arti- 
cle 38 of the Statute of the International Court of Justice cannot be regarded as a 
necessarily exhaustive statement of the sources of international law for all time. 
Those sources are what the practice of states shows them to be, and one may 
therefore ask whether developments in the international community since Arti- 
cle 38 was first adopted call for any additions to the sources set out in that Arricle. 
In this context perhaps the most significant change in the interna 
Iry over the last 50 years has been the increased number and the 
af international organisations. Their impact upon the sources 
law has been considerable.' 

Eg Norwegian Shipowners' Claims (1922), RIAA, I, at pp 330-31 ('law and equity'); Cayuga 
Induns Claim, RIAA, vi, pp 173,179-84 ('international law and equity'); Georges Ptnson Case, 
AD, 4 (1927-28), N o  318 ('principles of equity'); Ruler of Qatarv Internatzonal Martne Or1 Co 
Ltd, ILR, 20 (1953), p 534 ('principles of justice, equity and good conscience', In a conttact 
between a State and a private company); N V  Phtlzps Gloerlampenfabrzeken v German Federal 
Republic, ILR, 25 (1958-I), p 503 ('general principles of International law and of justlce and 
equity'); and other cases cited in H Lauterpacht,Analogzes, pp 60-7. See also vol I1 of this work 
(7th ed), p 24, n 5. ' See Jenks, Grotius Society, 37 (1951), pp 23-49, Common Law of Mankrnd (1958), pp 182-92, 
and A New World of Law? (1969), pp 186-214; Tammes, Hag R, 94 (1958), li, pp 265-359; 
Ssrensen, Hag R, 101 (1960), iii, pp 91-108; Waldock, Hag R, 106 (1962), li, pp 96-103; Kelley, 
AS Proceedings (1962), pp 99-105; Higgins, Development of Internatronal Law through the 
Pohtzcal Organs of the Unrted Natrons (1963); Saba, Hag R, 11 1 (1964), i, pp 607-86; Lachs, 
Mdlanges offertsd Henrz Rohn (1964), pp 157-70; various contributors in ASProceedrngs (1965), 
pp 1-212; Detter, Law-Maktng by Internatzonal Organrsatzons (1965); Skub~szewski, BY, 41 
(1965-66), pp 198-74, and Recuezl d'itudes de drott znternatronal en hommage d Paul Gug- 
genhezm (1968), pp 508-20; Bastid, rbrd, pp 132-45; Yemin, Legrslatrve Powers m the Unrted 
Natzons and Spenalised Agennes (1969); Falk, The Status of Law tn Internatronal Sonety (1970), 
pp 174-84; Thirlway, Internatzonal Customary Law and Codzjicatron (1972), pp 61-79; Rtz- 
maurice, Annuaire: Livre du Centenatre (1973), pp 268-75; Alexandrowicz, The Law-makmg 
Functzons of the Spenalised Agenaes of the United Natrons (1973); Frowein, ZoV, 36 (1976), pp 
147-67; Bokor Szego, The Role of the United Natrons tn Internatzonal Legislatron (1978); 
Thierry, Hag R, 167 (1980), ii, pp 385,432-44; Tunkin In Internatzonal Law and the Interna- 
tronal Legal System (ed Butler, 1987), pp 5-19; Higgins, rbrd, pp 21-30; Lukashuk, rbzd, pp 
31-45; DeLupis, ibid, pp 47-105; Sloan, BY, 58 (1987), pp 39-142, especially 46-105. 

Much of the above literature, while concerned with the general Issue, deals also znteralra w ~ t h  
the effect of resolutions of the UN General Assembly, as the most ~nfluential political organ of 
any international organisation for the general development of international law, glven its almost 
worldwide composition and the wide scope of its legitimate concerns. Works dealrng mole 
specifically with the legal effect of General Assembly resolutions mclude: Sloan, BY, 25 (1948), 
pp 1-33; Johnson, BY, 32 (1955-56),pp 97-122; Virally,AFDI 2 (1956), pp 66-96; Fitzmaunce, 
BY, 34 (1958), pp 2-7; Malintoppi, La raccomandazzonz rnternazzonalz (1958); Bindschedler, 
Hag R, 108 (1963), i, pp 344-74; Skubiszewski, AS Proceedzngs (1964), pp 153-62; Lande, tbtd, 
pp 162-70; Bishop, Hag R, 115 (1965), ii, pp 241-5; Detter, Law-Maktng by Internatronal 
Organ~satzons (1965); Skubiszewski, BY, 41 (1965-66), pp 242-8; Asamoah, The Legal Srg- 
naficance of the Declarattons of the General Assembly of the Unrted Natrons (1966); Tunkin,.Hag 
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The activities associated with international organisations can be fitted into the 
traditional categories for the sources of international law, either as being attri- 
butable to treaties (since the constituent instrument of an international organisa- 
tion is a treaty) o r  as part of customary international law. The fact that the 
International Court of Justice, in its numerous judgments and opinions relating 
to  international organisations, has always been able, without remarking upon the 
incompleteness of Article 38, to dispose of the questions arising for decision, is a 
strong argument for suggesting that their activities are for the moment at least 
still properly regarded as coming within the scope of the traditional sources of 
international law. Indeed, were the activities of international organisations to be 
regarded as a separate source of law, the resulting rules would not be applicable 
by the Court within the framework of Article 38 of its Statute. Nevertheless, the 
fact is that the members of the international community have in a short space of 
time developed new procedures through which they can act collectively. While 
at present this can be regarded as merely ~rov id ing  a different forum for giving 
rise to rules whose legal force derives from the traditional sources of internation- 
al law, there may come a time when the collective actions of the mternational 

R, 119 (1966), iii, pp 32-7; Verdross, ZBV, 26 (1966), pp 690-96; Falk, AJ, 60 (1966), pp 782-91; 
McWhinney, Can YBIL, 5 (1967), pp 80-83; Bastid, Recuezl d'e'tudes de drort rnternational en 
hommageri Paul Guggenheim (1968), pp 132-45; Basak, Decirzons of the Unzted Nations Organs 
in the Judgments and Optnions of the Internattonal Court-of Justzce (1969); Bleicher, AJ, 63 
(1969), pp 444-78; Castarieda, Hag R, 129 (1970), i, pp 211-331, and Legal Effects of Unzted 
Nations Resoluttons (1969); Onuf, AJ, 64 (1970), pp 349-55; Arrangio-Ruiz, Hag R, 137 (1972), 
iii, pp 431-628; Conforti, Hag R, 142 (1974): i, pp 209-88; Schwebel, AS Proceedings, 1979, pp 
301-9; Osakwe, ibtd, pp 310-24; Garibaldi, zbrd,.pp 324-7; Schwebel, in Realism in Lawmaking 
(eds Bos and Siblesz, 1986), pp 203-10; Dmitneva and Lukashuk, Indian JIL, 28 (1988), pp 
236-48; Frowein, ZBV, 49 (1989), pp 778-90. 

The legal effect of resolutions adopted by the U N  General Assembly is a matter on which there 
are divergent views. It is clear that the Assembly is not invested with legislativppowers, and that 
normally General Assembly resolutions have no more legal force than is implicit in the word 
'recommendation'. It is equally clear that it is an over-simplification to deny to all General 
Assembly resolutions any legally binding effect. The ICJ has rejected the argument that the 
General Assembly's powers are merely hortatory and can never go further than making recom- 
mendations. It has held that in certain cases the Assembly's decisions have 'dispositive force and 
effect': this is so, for example, in relation to the suspension of rights and privileges of mem- 
bership, expulsion of members, budgetary questions, and the organisation of peacekeeping 
forces. See Certain Expenses of the United Natzons, ICJ Rep (1962), pp 162-3; Namibza (South 
West Africa) Legal Consequences Case, ICJ Rep (1971), p 50. The termmation of the Trusteeship 
Agreement for Northern Cameroons by GA Res 1608 (XV) (1961) was held to have 'definitive 
legal effect' (Case concerning the Northern Cameroons, ICJ Rep (1963), at p 32); similarly the 
General Assembly's termination of the Mandate for South West Africa was held to be legally 
effective (see § 88). 

Although General Assembly resolutions are generally not legally binding, they are not 
without legal significance. They may help to create new rules of customary international law or 
to establish an existing rule of customary international law, by ~ r o v i d i n ~  evidence of state 
practice; they may constitute an authoritative interpretation of a ~rovision of the Charter; they 
may constitute an estoppel for states voting in favour of them, and possibly even for states which 
abstain; they may authorise action which would otherwise be unlawful (see the separate opinion 
of Judge Lauterpacht in the South West Afrzca (Votzng Procedure) Case, ICJ Rep (1955), at p 
115); they may, at least as between states concurring in them, constitute a simplified form of 
agreement between those states; and they may bind those who act under the authority of the 
Pssembly (see U N  Juridical YB (1973), p 145, para 2 of item 8). 

Sources of internutic 

community within the framework provided by international org, 
acquire the character of a separate source of law. 

Meanwhile, it is as well to mark several features of the way in .r 
tional organisations now affect the sources of international law.' 
tional organisations are themselves international persons. They ca 
right give rise to  practices which may in time acquire the character 
law or  contribute to  its d e ~ e l o ~ m e n t , ~  there being nothing in Ar 
Statute of the International Court of Justice to restrict internatio 
the practice of states only. However, the international personali 
tional organisations is normally limited, and this in turn imposes li 
areas of international law which their practices can directly affec 

Secondly, international organisations have developed legal rul 
the internal affairs of the organisation. They relate to such m, 
regulations, budgetary regulations, rules of procedure for the va 
and rules relating to the execution of tasks assigned to the organisat, 
the creation of new bodies operating within the framework of the 
In all these cases the organisation's rules are addressed within the 
and are more in the nature of executive or administrative acts t 
approaching law-making in a broad sense, although obviously the 
affect the legal position of states. What is perhaps most remarkat 
internal law of the organisation is that it is nearly always made 
decisions, and that in the absence of express powers the organisat) 
implied powers to make such internal laws as are necessary fo 
performance of the functions for which the organisation was set 

Thirdly, states have begun to develop special techniques an( 
whereby international organisations may adopt instruments whic 
binding upon all o r  some of the member states. A clear example i: 
regulations made under the Treaty establishing the European Eco 
munity 1957 (the EEC Treaty), which are binding in their entirety 
applicable in all member  state^.^ Instruments adopted in some other 
a1 organisations are, however, less clearly legislative, and although tl 
be classified in terms of traditional rules and practices relating tc 
treaties, the distinctive features of, for example, conventions adopt, 
framework of the International Labour Organisation, or the air safe 
adopted within the framework of the International Civil Aviation C 
almost constitute differences in kind rather than of degree. 

Fourthly, international organisations constitute a forum for coll 

See generally, with ref:rence to the ~ossible emergence of something in th 
International legislative procedure, § 32. 
Thus, for example, in relation to the law relating to international claims, and mat 
treaties entered into by international organisations, the practice of internation; 
may be directly relevant to the development of international law, quite apart fr 
areas where the position of international organisations is itself the subject of rules 
law (such as their ~rivileges and immunities). See Schachter, BY, 25 (1948), pp 91 
opinions of the U N  Secretariat are now published in annual volumes. 

+ Effect of Awards of Compensation made by the UN Admtnrstrative Trzbunal 
(1954), at pp 56-7. See also the Reparattons for Inprtes Case, ICJ Rep (1949), at 
UNTS, 298, p 3; see Art 189. See also § 19, n 81ff. 
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by states, in some respects approaching the position of permanent international 
 conference^.^ Through them expression can be given to the general consensus of 
the international community on a particular matter, so providing evidence of and 
contributing to the development of custom in a way never before possible. This 
collective action often takes the form of the adoption of resolutions by the 
member states, acting either unanin~ously or  by some form of majority.' These 
resolutions vary considerably in their legal significance. They may be given 
particular titles in certain cases, such as 'decisions' o r  'recommendations', but 
such nomenclature, while it may be indicative of the legal effect of the resolution, 
is not conclusive. O n  a formal plane one can distinguish, for example, the legal 
force of a resolution as stipulated in the constitutional instrument of the organ- 
isation, its force as it results from some extraneous agreement between two or  
more states,' its force as an authoritative interpretation of some other legal 
instrument (particularly the organisation's own constitutional in~ t rument ) ,~  and 
its legal force within the framework of customary international law. In this last 
respect, to  the extent that international organisations may be assimilated to 
international conferences, resolutions adopted in organisations may be assimi- 
lated in their legal effect to resolutions adopted at conferences.1° Furthermore, 
resolutions adopted unanimously, being a matter of consensual agreement, are 
sometimes regarded as equivalent to  treaties concluded in simplified form." 
However, this is not always so, since it would be wrong to disregard the role of 
the resolution, once adopted, as part of the law of the organisation and as subject 
to  that law as much as, if not in preference to, the law of treaties. It  is here that one 
must note the dual capacity in which states now act within international organ- 
isations, as individual states and as part of the collectivity of the membership of 
the organisation. It  is the change in international organisations from being 
merely a !gathering of individual states to a collective institution of the interna- 
tional community which has contributed most to the changing nature of interna- 
tional organisations in relation to  the sources of international law. It  is relevant in 
this connection to note the distinction of the European Economic Community 
between decisions taken by the Council (the legal force of which is determined 
by Article 189 of the EEC Treaty) and decisions of representatives of the 
member states meeting in (but not as) the Council (which are regarded as 
international agreements concluded in simplified form).12 

Furthermore, the legal significance of a resolution may also be considered in 
relation to the development of customary international law, in particular 

See generally § 574. 
Majority voting, by departing from the unanimity rule, marks also a departure from a directly 
consensual basis for the resolution insofar as it has effects for those not voting for it. 
See eg Art 23 and Annex XI of the Treaty of Peace with Italy 1947 (TS N o  50 (1948)). See also 
~ a r s i o n ,  ICLQ, 18 (1969), p 9. 
In this respect see eg as to the Universal Declaration of Human Rights and the Declaration on 
Principles of International Law concerning Friendly Relations and Cooperation among States in 
accordance with the Charter of the United Nations, §§ 437, 105, respectively. Note also the 
observations of the ICJ in the Militay and Paramal~tary Activittes Case, ICJ Rep (1986), pp 

lo  See §§ 574-5. 
I i  See eg Kelsen, Principles of International Law (1956), p 366. 
l2 See § 585, n 5. 
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I whether it is declaratory of existing law or a contribution to the creation of new 
law.13 As declaratory of existing law the resolution, by reducing custolnary law 
to written form, shares some of the characteristics of a codifying,multilateral 
treaty and similarly by the very act of articulating the customary rule in writing 
changes to  some extent its nature. As contributory to developing cuJtomary law 
it is important to be clear that the process is not one of legislation. Even a 
unanimou~ly '~ adopted resolution of a near-universal body such as the General 
Assembly of the United Nations does not necessarily reflect an opinto jaris or 
give rise forthwith to a new customary rule. In assessing the significance of 
resolutions in this res ect it is necessary to bear in mind not only the facts R relating to the practice to which the resolution relates but also the legal force (if 
any) which the resolution has under the treaty establishing the organisation,16 
the course of debates o r  other preparatory work leading to its adoption (since 
chis may often disclose a lack of opinio jttris which is not apparent from the terlns 
of the resolution i t ~ e l f ) ' ~  and the degree to which A resolutio~l is one of a series 
indicating a uniform trend. Most resolutioils are probably not intended to be 
anything more than expressions of an essentially political view of the situation, 
although in certain cases they have been held to express an opinto ju r i~res~ec t ing  
the rules declared by them." 

I 

" See Skubiszewski, BY, 46 (1972-73), pp 353, 358-62, for some examplcs ot resolutions ot the 
U N  General Assembly being treated as evidence of customary law. 

" In the case of a resolution adopted with less than a unannnous affirmattve vote, particularly ~f 
states directly affected by the resolution have voted against it or have abstained, it will be difficult 
to establish solely on the basis of the resolut~on that the necessaly opinioprts exists. The same 
may be true in respect of a state which, although voting in favour of a resolution, acCompanles its 
vote with a declaration that it does not regard the resolution as a formulat~on ofllaw but as a 
statement of political intention, at least ~f repeated on subsequent occaslonr when a simila~ text is 
adopted: see the Mthtary and Paramrlttary Acttvltres Case, ICJ Rep (1986), p 107. 

" It is necessary to distinguish between the vote of a state and its actual practice In the matter: it 1s 
not unknown for a state to vote in one sense, but In fact to behave in a contrary sense. 
Furthermore, resolutions will often relate to mattels on which many of the states voting upon 
them will have had no occasion to adopt any practice, as, to take an example, in  elation to outel 
space. In such a case the vote of a state is no more than an expression of ~ t s  view as to the law, 
rather than a contribution by it to state practice in the matter. To the extent that neveithelrss a 
resolution largely adopted in such circumstances becomes accepted as settlng out ,the law, the 
process approaches that of legislation. In some s~tuat~ons ,  it may be noted, even though a state 
has itself followed no practice, the situation may concern a matter In which all states have a direct 
interest by virtue of their membership of the international community: these matters will tend to 
be those which affect the very basis of that community, such as the use of fo~ce,  and fundamental 

P6 
human rights such as the prohibition of slavery and of genocide. 
Since in adopting a resolution stares were votmg fol a resolut~on having the effects prescr~bed in 
the law of the organisation, it cannot be presumed that they would have voted In the same way 
had they been voting for an instrument laying down a legally binding rule. d a n y  of the 
affirmative votes for a resolution may have been given because of the non-binding kharacter of 

17 
the resolution, rather than because it was thought to reflect or establish a binding legal rule. 
Note also the opinion of the ICJ that if a proposition is proposed for inclusion In a redolut~on but 
is not in the event adopted, this does not mean that the contrary of that p~oposition is to be 
regarded as having been adopted: see Advisory Opinion on the Legal Consequences for States of 
the Continued Presence of South Africa in Namibia (South West Africa), ICJ Rep (1971), p 36. 

IS  Military and Paramilitary Activitaes Case, ICJ Rep (1986), pp 99-100, para 188 (regarding the 
Declaration on Principles of International Law concerning Friendly Relations and Cooperation 
among States in accordance with the Charter of the United Nations): see also p 107, pard 203. The 

I 
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Fifthly, one may note the impact of international organisations upon the 
development of international law through multilateral treaties. Such treaties 
prepared in an almost universal conference on the basis of detailed preparatory 
study, including particularly the work of the International Law Commission in 
fulfilment of its tasks of codifying and progressively developing international 
law, are a different product from the kind of multilateral treaty formerly con- 
cluded between the (relatively few) major powers of the time. The results of 
conferences held in such circumstances may have a significant effect on the rules 
of international law even before the treaty which results from the conference has 
entered into force; a treaty adopted by such a conference will usual1 have a far 
greater significance than attaches to an unratified bilateral treaty,' and even 
when it finally enters into force after receiving the requisite number of ratifica- 
tions, its legal effects will tend to extend beyond those states which are formally 
parties to  it. Even if the conference fails altogether to lead to the conclusion of a 
treaty, this will not be without its effects upon international law, particularly 
where the conference has been based on the extensive preparatory work of the 
International Law Commission. Given the authoritative status of the members 
of the Commission as individual jurists, the fact that collectively they represent 
many nationalities, and the close connection of their work with the international 
political realities of the day,20 the work of the Commission, even where it does 
not result in a treaty but particularly so if it does, is itself an authoritative 
influence on the development of the law and a cogent material source of law. 

$ 1 7  International comity and morality A factor of a special kind which also 
influences the growth of international law is the so-called comity (comitas 
gentium, convenance et courtoisie internationale, Staatengunst).' In their inter- 

ICJ found that the existence of the necessary opinio juris could 'with all due caution' be deduced 
from the attitude of states to the relevant resolutions. As to the value, in terms of customary 
international law, of U N  resolutions concerning sovereignty over natural resources, see Libyan 
American Oil Co v Government ofLibya (1977), ILR, 62, pp 140,187-9; Government ofKuwait 
v American Independent Oil Co (1982), ILR, 66, pp 519,588. As to 'Declarations' adopted by 
the UN General Assembly, see particularly Arrangio-Ruiz, Hag R, 137 (1972), iii, pp 431-628; 
the matter is also covered in many of the works cited at n 1. 

' V s  to the effects of a treaty before it enters into force, see § 612. 
20 Thus members of the Commission usually have very close connections with the governments of 

the states of which they are nationals, and the work of the Commission is closely related to the 
work of the General Assembly, particularly its Sixth Committee. See generally on the relation of 
the Commission to the sources of international law, Jennings, ICLQ, 13 (1964), pp 385-97. See 
also 31. ' Meaning of the word comity: this word is or has been used from time to time in connection with 
international law in the following not easily reconcilable senses: 

(1) (as in the text) the rules of politeness, convenience, and goodwill observed by states in their 
mutual intercourse without being legally bound by them. See eg the Parking Privileges for 
Diplomats Case (1971), ILR, 70, p 396. It is probably in this connection that some English judges 
have expressed the view that.it 'would be contrary to our obligations of international comity as 
now understood' to enforce in England a contract made abroad with a view to deriving profit 
from the commission of a criminal act in a foreign country and that a decision to enforce it would 
furnish a just cause of complaint on the part of the foreign government: Fosterv Driscoll [I9291 1 
KB 470, and AD 4 (1927-28), N o  10 and Note; Walkerville Brewing Co Ltd v Maynard 
(1928-29), Ontario Law Reports, p p  5-12 and 573; Westgate v Harris (1929), ibid, p 358; 
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course with one another states observe not only legally binding rules and such 
rules as have the character of usages, but also rules of politeness,Iconvenience, 
and goodwill. Such rules of international conduct are not rules ~f law, but of 
comity. Thus, for instance, it was as the result of a rule of comity and not of 
international law that states used to grant to  diplomatic envoys exemption from 
customs d u t i e ~ . ~  In the sphere of the law of war chivalry fulfils the same function. 
The comity of nations is not a source of international law. But many a rule which 
formerly was a rule of international comity only is nowadays a rule of interna- 
tional law. The distinction, although clear-cut in logic, is not always observed in 
practice. English and American courts often refer to 'international comity' in 
situations to which there ought to be more properly applied the term 'interna- 
tional law'.3 It is probable that many a present rule of international comity will in 
future become one of international law.' 

Not  to be confused with the rules of comity are the rules of which 

L. comes, "companion", is to be suspected)'; 
(4) as equivalent to international law: see above In the text. 

See 6 505. 
See ig Brett LJ in The Parlement Belge (1880), LR 5 PD 197, 214, 217, who refers to the rules 
concerning the jurisdictional immunities of foreign ambassadors and sovereigns as being the 
consequence of 'international comity'; The Luigr (1916) (DC) 230 Fed 495. In Russran Sonalrst 
Federated Soviet Republicv Crbrano (1923), 235 NY 255,139 N E  259, the Court said: 'Com~ty 
may bedefined as that reciprocal courtesy which onemember of the family of nations owes to the 
others. . . .Rules of comity are aportlon of the law that they [the courts] enforce.' See also Buck v 
AG [I9651 1 Ch 745,770. For a judicial decision holding comity to be sotnethlng more than mere 
courtesy while less than a legal obligation, see Srson v The Board of Accountancy and Ferguson, 
ILR, 18 (1951), N o  7; and seeDallalv Bank Mellat [I9861 QB 441,461-2. Seealso the definition 
by Gray J in Hrlton v Guyot (1895), 159 US 113, 163-4, as 'neither a maker of absolute 
obligation, on the one hand, nor of mere courtesy and good will, upon the other', and by 
Donaldson LJ in Buttes Gas and 0 1 1  Company v Hammer [I9811 Q B  223,256, as 'a standard of 
international behaviour which can be epitomised as "do as you would be dorie by"'. ' The matter is discussed in Dimitch, La Courtorste tnternatronale et b drort desgens (1930); Walz, 
Das Wesen des Volkerrechts und Kritik der Volkerrechtsleugner (1930), pp 429-37; Jordan, 
Ripertorre, v, pp 324-30; Rousseau, pp 8-11; H Lauterpacht, CLJ, 9 (1947), pp 330-32, and 
Coilected Papers, i (1970), pp 43-6; Akehurst, BY, 46 (1972-73), pp 145,212-16; F A Mann, 
Foreign Affairs in English Courts (1986), pp 134-49; Paul, Haw ILJ, 32 (1991), pp 1-79. O n  
some historical origins of the term see Paradisi, Hag R, 78 (1951), i, pp 329-77. 
Rules of morality differ from rules of law in that the former apply to conscience bnly and are not 
enforced by any external authority. This distinction between rules of law 2nd morality is, 
however, by no means generally recognised. See, for instance, Heilborn, ~$undbe~r t f f e  des 
Volkerrechts (1912), pp 3-10. And see Vinogradoff, Mich Law Rev 23 (1924),jpp 1-8 and pp 
138-153. 

O n  international morality see Schwarzenberger, Po 
Ornstein, Macht, Moral und Recht (1946), and Keeton 
taonal Law Work (2nd ed, 1946), pp 49-69; Falk, Law, 
World (1963); Stumpf, Morality and the Law (1966); J 
291-300. 
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ought t o  apply in the intercourse of states as much as in the intercourse of 
individuals. Moral principles may and d o  form the basis of much of international 
law,6 but  as the International Cour t  of Justice has stated, i t  can only take account 
of moral principles in s o  far as they are given a sufficient expression in legal 
form.' Nevertheless, since the duties and rights of states are only the duties and 
rights of the people w h o  compose them, i t  is scientifically wrong and practically 
undesirable to  divorce international law from the general principles of law and 
morality which underlie the main national systems of jurisprudence regulating 
the conduct of human beings. T o  the extent that law reflects the prevailing rules 
of morality its strength as a legal system is increased: this applies n o  less to  
international law than to  municipal law. The  progressive development of inter- 
national law depends as much upon the standard of public morality as upon 
economic interests. The  higher the standard of public morality rises, the more  
will international law progress. For,  looked upon from a certain standpoint, 
international law is, just like municipal law, a product of moral and of economic 
factors and at the same time the basis for a favourable development of moral and 
economic interests. 

RELATION BETWEEN INTERNATIONAL AND MUNICIPAL LAW 
Picciotto, The Relation of International Law to the Law of England and the UnitedStates 
(1915) Wenze1,Juristische Grundprobleme (1920), pp 359-421,444-59 Wright, The 
Enforcement of International Law through Municipal Law in the United States (1916), 
AJ, 11 (1917), pp 1-21, and 17 (1923), pp 234-44 Verdross, Die volkerrechtliche 
Kriegshandl~n~ und der Strafanspruch der Staaten (1920), pp 34-43, and Hag R, 16 
(1927), i, pp 262-75, and 30 (1929), v, pp 301-11 Kelsen, Das Problem der Souveranitat 
und die Theorie des Volkerrechts (1920), pp 102-241, General Theory of Law and State 
(1945), pp 363-80, Hag R, 14 (1926), iv, ~ ~ 2 3 1 - 3 6 ,  Principlesof InternationalLaw (1952), 
pp 190-6, 401-50, ZoR, 4 (1924), pp 207-22, and RG, 43 (1936), pph5-49 Kosters, 
Bzbliotheca Vzsseriana (vol iv, 1925), pp 261-73, and Bulletin de l'lnst~tut Intermidiare 
International, i (1923), pp 1-31 Walz, Die Abanderung volkerrechtsgemassen Land- 
esrechts (1927), and Volkerrecht und staatliches Recht (1933) (a comprehensive 
treatise) Strisower, ZoR, 4 (1924), pp 272-98 Spiropoulos, Thtorie gintral du droit 
international (1930), pp 71-83 Gentde, Nuovi studi de dzritto (vol ii, 1929), pp 326- 
52 Monaco, L'ordinamento internazionale in rapporti all' ordinamento statuale 
(1932) Masters, International Law in National Courts (1932) (a useful study) Grasset- 
ti, Dtrztto tnterno e diritto internazionale nell' ordinamento guiridico anglo-americano 
(1934) Chailley, LeproblPme de la nature jurzdique des traitis internationaux (1932), pp 
283-327 Laun, Der Wandel der ldeen Staat und Volk (1933), pp 3-62 Potter, AJ 19 
(1925), pp 315-26 Baumgarten, ZoV, 2 (1) (1930), pp 305-34 Mirkine-Guetzkvitch, 
Hag R, 38 (1931), iv, pp 311-25 Blondeau, RI (Paris), 9 (1932), pp 579- 
616 Dickinson, AJ (l932), pp 239-60, and Hag R, 40 (1932), ii, pp 328-49 Sprout, AJ, 
26 (1932), pp 280-95 Redslob, Thiorie du droit, vii (1932-33), pp 151-71 Salvioii, 

As to the application in former times of rules of morality to states regarded as outside the 
international community, see text at § 22, n 7. 
Thus in the Genocide case the ICJ referred to genocide as 'contrary to moral law and to the spirit 
and aims of the United Nations': ICJ Rep (1951), p 23. ' ICJ Rep (1966), p 34. 
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I 
Hag R, 46 (1933), iv, pp 30-37 Decenciere-Ferrandikre, RG, 40 ($933), pp 45- 
70 Svoboda, ZoR, 14 (1934), pp 487-531 Strupp, Hag R, 47 (1934), i,,pp 389- 
118 Kaufmann, ibid, 54 (1935), iv, 436-61 Guggenheim, Thtorte du dfoit, IX (1935), 
pp 90-100 Balladore Pallieri, Rivista, 27 (1935), pp 24-82 Chiron, ibzd, 30 (1938), pp 
3-55 Lauterpacht, Grotius Society, 25 (1939), pp 51-88, and Hag R, 62/(1937), iv, pp 
129-148 Tknkkidks, Friedenwarte, 41 (1941), pp 1-23 Holdsworth, Minn Law Rev, 
26 (1942), pp 141-52 McNair, GrotiusSociety, 30 (1944), pp 11-21 Morgenstern, BY, 
27 (1950), pp 42-92 Preuss, AS Proceedings, 1951, pp 82-100 Dickinsbn, U Pa Law 
Rev, 101 (1952), pp 26-56, and ibid, 104 (1956), pp 451-93 Verdross, RI: 32 (1954), pp 
219-30 Sperduti, Rivista, 37(1954), pp 82-91, and ibid, 41 (1958), pp 188-98 Morelli, 
Hag R, 89 (1956), i, pp 479-98 Barile, Rivista, 39 (1956), pp 449-507, and rbzd, 40 
<1958), pp 26-109 Fitzmaurice, Hag R, 92 (1957), ii, pp 68-90 Mosler, Hag K, 91 
j1957), i, pp 625-709 Rousseau, Hag R, 93 (1958), i, pp 464-74 Kelsen, ZoV, 19 
,1958), pp 234-48, Principles of Internatzonal Law (2nd ed, 1966), pp 290-4,551-88, and 
P,<re Theory of Law (1967), pp 328-44 Jessup, The Use of Internattonal Law (1959), Ch 
!I1 Ssrensen, Hag R, 107 (1960), iii, pp 109-26 O'Connell, Geo LJ, 48 (1960), pp 
431-485 Marek (ed), Drort international et d~or t  rnterne (1961) Se~dl-Hohenveldern, 
ICLQ, 12 (1963), pp 88-124 van Panhuys, Hag R, 112 (1964), ii, pp 7-87 Falk, The 
Role of Domestic Courts in the International Legal Order (1964) Schyoer, ZoV, 25 
(1965), pp 617-57 Starke, Studies in International Law (1965), pp 1-20 Lardy, La 
Force obligatoire du droit internatzonal en droit Interne (1966) Wilson, International I Law Standard and Commonwealth Development (1966), pp 66-96 Holloway, Modern 
Trends in Treaty Law (1967), pp 238-316 Tammelo, Aust YBIL, 3 (1967), pp 211- 
18 Verzijl, International Law in Historical Perspective (vol 1, 1968), pp 90-183 H 
Lauterpacht, Collected Papers (vol 1, 1970), pp 151-78 P de Visscher, Hag K, 136 
e1972), ii, pp 24-43 F A Mann, BY, 48 (1976-77, pp 14-39, and Foreign Affazrs tn 
English Courts (l986), pp 63-163 Sperduti, Ital YBIL, 3 (1977), pp 31-49! Verhoeven, 
Rev Belge, 15 (1980), pp 243-64 Sperduti, Hag R, 153 (1976), v, pp 319-410 Ferrari- 

I Bravo in The Structure and Process of International Law (eds MacDonald and Johnston, 
1983), pp 715-44 Cassese, Hag R, 192 (1985), iii, pp 341,368-412 Kigayx, La Thiorte 
dts limztes matirielles d I'exercise de la fonction constituante (1985), pp 149- 
98 Restatement (Third), i, pp 40-69 Rubanov in International Law and the Interna- 
&nal System (ed Butler, 1987), pp 85-94 Jacobs and Roberts (eds), The Effect of 
Treaties in Domestic Law (1987) Tunkin and Wolfrum (eds), Internatzqnal Law and 
?,funicipal Law (1988). See also the authors cited in bibliography preceding § 620. 

3 18 In ternat ional  law a n d  municipal law: differences of doct r ine  The  rela- 
uonship between international law and municipal law has been the subject of 
much doctrinal dispute. A t  opposing extremes are the 'dualist' and 'monist' 
schools of thought. According to  the former, international law and,the internal 
law of states are totally separate legal systems. Being separate systems interna- 
tional law would not  as such form part of the internal law of a state: t o  the extent 
that in particular instances rules of international law may apply di th in  a state 
h e y  d o  so  by  virtue of their adoption by  the internal law of the state, Lnd apply as 
part of that internal law and not  as international law. Such a v i e4  avoids any 
question of the supremacy of the one system of law over the other since they 
share n o  common field of application: each is supreme in its own ' s  here.' 

i 

See Fitzmaurice, Hag R, 92 (1951), ii, p 71, and BY, 35 (l959), p 188. As to priva!e international 
law see 5 1, at nn lo, 11. I 

I 
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O n  the other hand, according to the monistic doctrine, the two systems of law 
are part of one single legal structure, the various national systems of law being 
derived by way of delegation from the international legal system. Since interna- 
tional law can thus be seen as essentially part of the same legal order as municipal 
law, and as superior to it: it can be regarded as incorporated in municipal law, 
giving rise to no difficulty of principle in its application as international law 
within states. 

These differences in doctrine are not resolved by the practice of states or by 
such rules of international law as apply in this situation. International develop- 
ments, such as the increasing role of individuals as subjects of international law,' 
the stipulation in treaties of uniform internal laws4 and the appearance of such 
legal orders as that of the European C o m m u n i t i e ~ , ~  have tended to make the 
distinction between international law and national law less clear and more 
complex than was formerly supposed at a time when the field of application of 
international law could be regarded as solely the relations of states amongst 
themselves. Moreover, the doctrinal dispute is largely without practical con- 
sequences, for the main practical questions which arise - how do states, within 
the framework of their internal legal order, apply the rules of international law, 
and how is a conflict between a rule of international law and a national rule of law 
to be resolved? - are answered not by reference to doctrine but by looking at 
what the rules of various national laws and of international law prescribe. 

§ 19 International law and municipal law: the position in various states A 
survey of the varied practice of states shows that, except possibly in terms of 
dialectics, it is impossible to accept the view that rules of international law 
cannot, without express municipal adoption, operate as part of municipal law, or 
the opposite view that they always so operate. O n  the contrary, states show 
considerable flexibility in the procedures whereby they give effect within their 
territories to the rules of international law, although a great many states adopt 
the doctrine that international law is part of the law of the land.'But while the 
procedures vary, the result that effect is given within states to the requirements of 
international law is by and large achieved by all states.' This result may be called 
for in relation to almost any field of activity which is regulated by international 
law, although in certain fields, such as the observance of human rights, it has 
assumed special importance.' 

There is an alternative theory which, while being monistic, asserts the supremacy not of 
international law but of municipal law. See eg Wenzel,]urtstische Grundbegrrffe (1920), p 387; 
Decencikre-Ferrandikre, RG 40 (1933), pp 45-70, and, for trenchant criticism, Kelsen, Souver- 
anttat, pp 151-204. See also Rousseau, pp 55-68. 

' See § 7. 
See §I, n 11. 
See § 19, sect (3). 

' But see § 113, as to the effect to be given to a foreign law which is contrary to international law, 
and § 119, n 14ff, as to seizures effected in violation of international law. 

I t  is of importance not to confuse, as many do, the question of the supremacy of international 
law and of the direct operation of its rules within the municipal sphere. It is ~oss ible  to deny the 
latter while fully affirming the former. 
See § 442, n 5, as to the direct effects within certain national systems of law of obligations arising 
under human rights instruments. 

Relation between international and municipal law 

In considering this question it is convenient to distinguish customary intt 
tional law and treaties. In addition there are certain special considera 
concerning the effects, within national legal systems, of judicial decisio 
international  tribunal^.^ Whether such decisions have any direct authority 1 

in a national legal system is a question of some uncertainty, and will in 
depend on the way in which that national legal system gives effect to interna 
a1 law. Since the facts on the basis of which an international tribunal del 
judgment will seldom be the same as those under consideration in a corresp 
ing case in a national court, and since the parties4 in the two proceeding: 
rarely be the same, national courts will often not regard themselves as boul 
follow or give effect to a decision of an international tribunal5 - a tend 
reinforced by the provision in Article 59 of the Statute of the International C 
of Justice that its decisions are binding only on the parties to the proceed 
Nevertheless where, for example, an international tribunal decides a matter 
as the extent of a state's jurisdiction, the courts of that state may be expect 
regard that determination as binding on them.6 In any event, decisior 
international tribunals will be weighty evidence as to rules of customary intc 
tional law,7 or as to the proper interpretation of treaties considered by them 

See generally Limburg, Hag R, 30 (1929), v, pp 523-615; Jenks, BY, 20 (1939), pp 1-36, an 
Prospects of International Adjudication (1964), pp 727-56; Schreuer, ICLQ, 23 (197. 
681-708, and rbrd,24 (1975), pp 153-83; Giardina, Hag R, 165 (1979), iv, pp 233-352; El ( 
Effets~urzdiques de la sentence internatronale (1984); Jennings, ZoV, 47 (1987), pp 3-16 
ICLQ, 37 (1988), pp 1,22-8. 
As to the difficulty of an individual being regarded as a 'party to legal proceedlngs'in relat 
proceedings before the European Commission and Court of Human Rights, see Gut& 
Home Office [I9811 QB 309. 
Czechoslovak Agrarun Reform (Swrss Sublects) Case, AD, 4 (1927-28), No 94; Re S 
Intercommunale Belge d'Electriciti [I9331 Ch 684,689, and on appeal to the House of Lorc 
nom Ferst v Sociiti Intercommunale Belge d'Elecmcrti [I9341 A C  161, 173; Socobel v ( 
State, ILR, 18 (1951), N o  2; Mackay Radioand Telegraph Cow Lal-La Fatma Bentsi Mob 
El Khadar, ILR, 21 (1954), p 136; Lighthouse Arbitration between France and Greece, 11  
(1956), p 81. Where the House of Lords has determined a rule to be a rule of English law, i~ 
not cease to be such on being found by the European Court of Human Rights to be in bre; 
the European Convention on Human Rights: English courts will have regard to decisions 
European Court of Human Rights, as it will to provisions of a treaty, in cases where don 
law is not firmly settled, but the Court's decision will not be part of English lam 
Attorney-General v BBC [I9811 AC 303, 354, per Lord Scarman; Cheall v Assonatr 
Professional, Executrve, Clericaland Computer Staff[1982] 3 All ER 855, at pp 879, 88' 
Lord Denning MR and Donaldson LJ (reversed on other grounds, [I9831 1 All ER 1130 
however Dallalv Bank Mellat [I9861 2 WLR 745, recognising the conclusive nature rnterl 
of a decision of the USA-Iran Claims Tribunal (with comment by Kunzlik, CLJ, 45 (1981 
377-9, and Crawford, BY, 5 7  (1986), pp 410-14); and Minrstry of Defence of the Is 
Repubbc of Iran v Gould Inc, AJ, 84 (1990), p 556. In Committee of Unrted States Cri 
Lrvzng in Nicaragua v Reagan, AJ, 83 (1989), p 380, a US Court of Appeals held individu 
have no private rights of action to enforce decisions of the ICJ. 
Admintstratton des Habousv Deal, ILR, 19 (1952), N o  67, In the Martrnr Case (1930), RIA 
p 975, an Italian-Venezuelan arbitral tribunal held that findings of the Italian-Venez 
Mixed Claims Commission constituted an international obligation for Venezuela with T 

Venezuelan courts had to comply; and see E-Systems, Inc v Islamrc Republrc of Iran (1 
ILR, 71, pp 631, 639. ' See § 13. See also, eg the citation of the decision of the ICJ in the North Sea Contrnental 
Cases, ICJ Rep, 4 (1969), by the High Court of Australia in Bonser v La Macchia (1969), 
51, p 39. 
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they will in those respects have at least an indirect, and persuasive, authority for 
national courts called upon to consider those issues. States may by treaty regulate 
the effects which decisions of a tribunal set up by the treaty are to have within 
their national legal systems, a notable example being the Court of Justice of the 
European C o m m u n i t i e ~ . ~  

As with judicial decisions, so too there is no settled practice in national courts 
as regards the effect to be given to decisions of international  institution^.^ Much 
will depend on the degree of binding force possessed by such decisions under the 
treaty establishing the institution, and any special measures taken by the state in 
question to give effect to them.'' 

( I )  The United Kingdom 
As regards the United Kingdom all such rules of customary international law as 
are either universally recognised or  have at any rate received the assent of this 
country are per se part of the law of the land. T o  that extent there is still valid in 
England the common law doctrine, to which Blackstone gave expression in a 
striking passage,11 that the law of nations is part of the law of the land. It  has been 

See this 5, sect (3). Article 4(3) of the US-Iran Claims Settlement Agreement 1981 (ILM, 20 
(1981), p 230) provided that 'any award which the tribunal may render against either govern- 
ment shall be enforceable against such government in the courts of any nation in accordance 
with its laws'. See also Art 53 of the Convention on the Settlement of Investment Disputes 
between States and Nationals of Other States 1965 (see § 407, n 49). 
See generally Skubiszewski, BY, 46 (1972-73), pp 353-64; E Lauterpacht in The Effectiveness 
of International Decisions (ed Schwebel, 1971), pp 57-65; Stein, ibid, pp 66-70; Schreuer, 
ICLQ, 27 (1973), pp 1-17, and Decisions of International Institutions before Domestic Courts 
(1981); Kunig in International Law and Municipal Law (eds Tunkin and Wolfrum, 1988), pp 
59-78; Likashud, ibid, pp 79-88. See also cases cited at n 96, n 110 and n 113. 

l o  Obligations which might arise under mandatory resolutions of the U N  Security Council can be 
given effect in the UK under the United Nations Act 1946: see eg the Southern Rhodesia 
(Prohibited Trade and Dealings) (Overseas Territories) Order 1967 (SI 1967, N o  18), on which 
see Bridge, ICLQ, 18 (1969), pp 689, 690-4, and the Iraq and Kuwait (United Nations 
Sanctions) Order 1990 (SI 1990/1651). See also the decision of a US Court of Appeals in Diggs v 
Schultz (1971), ILR, 60, p 393. As to certain sanctions imposed on South Africa, see § 132, n 4. 
See also p 73 as to the European Communities Act 1972. See also the Report of the U N  
Commissioner for Namibia on the possibility of instituting legal proceedings in the domestic 
courts of states against corporations or individuals acting contrary to Decree N o  1 of the U N  
Council for Namibia, and certain other instruments: U N  Doc A/AC 131/194 (1985); AJ 80 
(1986), pp 442-91; and see § 88, n 41. 

For decisions denying to U N  Security Council resolutions the character of self-executing 
treaties for purposes of their application in domestic law see n 96; cf Bradley v Commonwealth 
of Australia (1973), ILR, 52, p 1. Decisions of international bodies with only recommendatory 
force are unlikely to be given effect by municipal courts in the absence of specific legislation: 
Rigie des Tiligraphes et Tiliphones v Sociitipour la Coordination de la Production de I'Energie 
Electrique (1978), ILR, 77, p 419; R v Secretary of State for the Home Department, ex parte 
Bugdaycay [I9871 1 AC 514, 523-5. " Commentaries on the Laws of England, iv, ch 5; Westlake, Collected Papers, pp 498-518; 
Vallat, International Law and the Practitioner (1966), pp 2-6; F A  Mann, Foreign Affairs in 
English Courts (1986), pp 63-163; Butler in International Law and the InternationalSystem (ed 
Butler, 1987), pp 67-76; Higgins in The Effect of Treaties in Domestic Law (eds Jacobs and 
Roberts, 1987), pp 123-40; Collier, ICLQ, 38 (1989), pp 924-35; and works cited at n 24. But 
see Picciotto, The Relation of International Law to the Law of England and the United States 
(1915), and Adair, The Exterritoriality of Ambassadors in the Sixteenth and Seventeenth 
Centuries (1929), pp 238-43. .. 

repeatedly acted upon by courts" and can be regarded as an established rule of 
English law. However, it is probably necessary to distinguish lbetween the 
application of those rules of international law which prescribe o i  proscribe a 
certain course of conduct, and those which are merely permissive, such as a rule 
permitting a state to  exercise jurisdiction in certain circumstances or over certain 
areas. The existence of such a permissive rule of international law does not 
necessarily mean that an English court will assume that English l a d  will contain 
rules to  the full extent permitted by international law.I3 1 

The application of international law as part of the law of the land means that, 
subject to the overriding effect of statute law," rights and duties flowing from 
rules of customary international law will be recognised and given effect by 
English courts without the need for any specific act adopting thobe rules into 
English law. It also means that international law is part of the lex fori and does 
not have to be proved as a fact in English courts in the same way,as a foreign 
law;I5 although evidence of state practice and of received international opinion is 
permitted, in order to establish the existence or content of a rule of ?nternational 
law." Judicial notice is taken of the conclusion of treaties by I the United 
Kingdom.'7 I 

-- 
I l 2  See eg Triquet and Othersv Bath, 3 Burr 1478; Heathfield v Chrlton 4 Burr 2015,2016; Vrveash 

v Becker, 3 M & S 284,292,298; De Wutz v Hendrrcks 2 Bing 314,315; ~ m ~ e r b r  of Arcstrra v 
Day, 2 Giff 628,678 (a striking application of the doctrine); and many other cases enumerated 
by Lauterpacht, Grotius Society, 25 (1939), pp 52-67,7744. Of more recent cases see Zoernsch 
v Waldock [I9641 2 All ER 256 265; Trendtex Trading Corp v Central Bank ofNigeria [I9771 1 
All ER 881; I Congreso del Partido [I9811 3 WLR 328. See also Lord ~ i n i a ~ ' s  emphatic 
affirmation of that view in the Lotus Case, PCIJ, Series A, N o  10, p 54, and Judge Moore's 
reference, ibid, p 75, to'the majestic stream of the common law, united with ~nterhational Law'. 

There have been occasional obiterdicta casting doubt on the traditional rule: & Mortensen v 
Peters (1906) 14 SLR 227 (a Scottish case);per Atkin LJ in Commercial and Estate Co of Egypt v 
Board of Trade [I9251 1 KB 271, at p 295;per Lord Atkin in Chung Chz Cheung v R [I9391 AC 
160, 168; per Lord Macmillan in The Crtstina [I9381 AC 485, 497. In the last three cases 
international law was in fact relied upon to a substantial degree. 

The unshaken continuity of the rule's observance suffered a reverse as the result of the drcta of 
some judges in R v Keyn (1876) 2 ExD 63, but West Rand Central Gold Minrng Co v R [I9051 2 
KB 391 must be regarded as a reaffirmation of the classical doctrine. For commention the former 
decision see H Lauterpacht, Analogies, p 76(n); and Marston, LQR, 92 (1976){ pp 93-107. 

l 3  See R v Keyn (1876) 2 ExD 63; and a Canadlan decision, Gavzn v R ILK, 23 (1956), p 154. 
14  See later in text. 
1, See Fawcett, The British Commonwealth m Internatzonal Law (1963), pp 72-3; and BY, 42 

(1967), pp 234-6. 8 
16 See Re Piracy Jure Gentrum [I9341 AC 586, 588; and, for an extensive inquiry into tleaty 

practice, judicial practice, and opinions of writers, see Radwan v Radwan [I 9721 3 WLR 735. In 
Trendtex Trading Corp v Central Bank of Nigeria [I9771 1 All ER 881,888, LordlDennmg MR 
referred to the need for the courts to determine the rules of international law 'seeking guidance 
from the decisions of the courts of other countries, from the jurists who ha"e studied the 
problem, from treaties and conventions'. I 

- A term known to international law may not, however, bear the same me 
municipal law context: eg Athens Marrtzme Enterprrses Corporation v 
Risks Association (Bermuda) Ltd [I9831 QB 647 (as to 'piracy'). 

l7 See Salomon v Commissioners of Customs and Excrse [I9671 2 QB 1 
Estuary Radio Ltd [I9681 2 Q B  740, 756. 

Where the UK's international obligations require it to treat a contract as 
court becomes aware that the issue arises during the course of proceedings 
point even if the parties have not pleaded it: Unrted City Merchants (Inves 
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A question of some controversy is whether, if rules of international law are 
part of English law, they are, once they have been pronounced upon by English 
courts, sub'ect to  the rules of English law relating to the binding force of judicial 
precedent.'8 The former view, expressed in two of the leading statements of the 
position as to the application of international law in England, qualified the 
proposition that international law may be applied as part of domestic law with 
the proviso that it be not inconsistent with rules finally declared by the courts.19 
The consequence of that view was that although the rules of international law 
might change, English courts were unable to  apply the new rule but had to 
continue to apply the former rule." In 1977 the Court of Appeal, in Trendtex 
Trading Corpn v Central Bank of Nigeria,2' which raised questions as to 
developments in international law relating to sovereign immunity, held 'that the 
rules of international law, as existing from time to time, d o  form part of our 
English law. It follows, too, that a decision of this court, as to what was the ruling 
of international law 50 or 60 years ago, is not binding on this court today. 
International law knows no rule of stare decis i~."~ 

Where a treaty affects private rights or, generally,23 requires for the imple- 

Bank of Canada 119831 AC 168,189. As to the recognition by English courts of legal ~ersonality 
conferred under international law, see § 7, n 21. 

l 8  Since 1966 the House of Lords has not been bound by its own decisions. See Goodhart, LQR, 
82 (1966), pp 441-4. 

l9  See Lord Alverstone in West Rand Central Gold Mining Co v R [I9051 2 KB 391,406-8, and 
Lord Atkin in Chung Chi Cheung v R 119391 AC 160,168. See generally Jenks, BY, 20 (1939), 
pp 28-32; Morgenstern, BY, 27 (1950), pp 80-83. 

20 See eg Thai-Europe Tapioca Service Ltd v Govt of Pakistan [I9751 3 All ER 961; Swiss Israel 
Trade Bank v Government of  Salta and Bunco Provincial de Salta [I9721 1 Lloyd's Rep 497. 

'l [I9771 1 All ER 881 (stephenson LJ dissenting on this point). The Trendtex decision was not 
followed as regards the force of precedent in this context, in Uganda Co (Holdings) Ltd v 
Government of Uganda [I9791 1 Lloyd's Rep 481; but the 'new' rule of international law on 
sovereign immunity was reaffirmed by the Court of Appeal in Hispano Americana MercantilSA 
v Central Bank of Nigeria [I9791 2 Lloyd's Rep 277, and accepted by the House of Lords in I 
Congreso del Partido [I9831 AC 244, and in Alcom Ltd v Republic of Colombia [I9841 AC 580. 
See also the acknowledgement by the Privy Council of changes in international law concerning 
sovereign immunity in actions in rem in Philippine Admiral (Owners) v Wallem Shipping (Hong 
Kong) i t d  [I9761 i All ER 78. 

See also Radwan v Radwan [I9721 3 All ER 967, discounting certain earlier authorities 
relying on the now-discredited principle of exterritoriality as the basis for diplomatic immuni- 
ties; and R v Kent Justices, ex parte Lye [I9671 2 Q B  153, at pp 173, 188-90, as to changes in 
international law on the breadth of territorial waters. 

'' At p 890,per Lord Denning MR. See also Schreuer, Neth IL Rev, 25 (1978), pp 234-8. See also, 
on the 'duty of English courts so far as ~ossible  to keep in step with the settled practice of other 
nations', Standard Chartered Bank v International Tin Council [I9871 1 WLR 641,648. Similar 
views as to the need to apply international law as it develops were expressed by a US Court of 
Appeals in Filartiga v Pena-Irala (1980), ILR, 77, pp 169, 175-9 and Amerada Hess Shipping 
Corp v Argentine Republic (1987), ILR, 79, pp 1 , l l ;  and by the South African Supreme Court 
in Kaffrria Property Co (Pty) Ltd v Government of the Republicof Zambia (1980), ILR, 64, p 
708. *' There are certain somewhat special cases where constitutional practice requires legislation even 
if private rights or the existing law are not directly affected (eg treaties involving a cession of 
territory); and conversely where legislation is probably not required even if private rights are 
affected (eg treaties affecting belligerent rights: Porter v Freudenberg [I9151 1 KB 857, The 
Dirigo [I9191 P 204 (see McNair, Law of Treaties (1961), pp 89-91; or  treaties extending the 
area of the Crown's territorial sovereignty: Post Office v Estuary Radio Ltd [I9681 2 Q B  740, 

I 

mentation of its obligations a modification of existing law, the necelsary changes 
in the law must be the subject of action by or under the authority of an Act of 
Parliament before an English court can give effect to the changes in the law called 
for by the treaty.24 Even then the court, unless directed otheiwise by the 
legislation,25 will apply the law as changed by the legislation rather than as 

756. By § 6 of the European Assembly Elections Act 1978 any treaty increasi& the powers of 
the Assembly can be ratified by the UK only after approval by an Act of Parliament. 

Note that a cause of action based on an alleged breach of a treaty is not justiciable in the 
English courts: Maclarne Watson & Co L tdv  Internatronal Tin Counnl [I9871 3 WLR 508,518. 
That case was part of extensive litigation culm~nating in the judgment of the House of Lords in 
Maclaine Watson 6 Co Ltd v Department of Trade and Industry [I9891 3 All ER 523, esp. 526, 
544-5, in which the courts, after extenslve cons~deration, author~tatively reaffitmed the lack of 
competence of English courts to enforce or adjudicate upon rights based directly on a treaty 
binding on the UK unless it had been in some way mcorporated ~ n t o  Engl~sh, law. Similarly, 
rights derived from a treaty to which the UK is not a party may be effective in,English law by 
vlrtue of a law in a relevant foreign state giving effect to them, although they will not be so 
effectwe by virtue of the treaty itse1f;Arab Monetary Fund v Hashrm H NO^), [I9911 2 WLR 729 
(House of Lords). See on both sets of proceedings, § 7, n 21. I 

Equally the court has no jurisdiction to interpret and enforce a treaty whoseiterms have not 
been expressly or by reference incorporated into English domest~c law: see Brrttsh Airways 
Board v Laker Airways Ltd [I9851 AC 58, 85-6. However, this proposition'has to be read 
subject to the invocation of a treaty as an international obligation resting on the UK and with 
which Parliament is, in enacting legislation, presumed to intend to act consistently (seen 33): it 
will be necessary in that context for the court to form a view on what the treaty means. 

See nn 82-4 as to the direct effect of treaties concluded by the European Community. 
See Westlake, Collected Papers, pp 498-518, and in particular McNair, BY, 9 (1928), pp 59-68. 
Legal Effects of War (3rd ed, 1948), ch 19, and Law of Treatres (1961), chs 4 ,and 17; Vallat, 
Internatronal Law and the Practrtroner (1966), pp 6-13; Marsh Droit communautarre et drort 
national (1965), pp 161-70; F A  Mann, Grotrus Society, 44 (1958), pp 29-62; Lasok, RG, 70 
(1966), pp 961-94; Elkind and Shaw, BY, 55 (1984), pp 233-41. And see § 636, n 5. 

See also, generally, other works cited at n 11. There has been much discussion of the matter in 
the part~cular context of the applicat~on within the UK of the European Convention on Human 
Rights, as to which see § 442, n 5. 

In addition, see The Parlement Belge [1880] 5 PD 197; Walkerv Barrd [l892] AC 491. See also 
Porter v Freudenberg [I9151 1 KB 857. There are cases in which courts have applied the rule that, 
in the absence of an enabling Act of Parliament, no effect can be given to treaties affecting private 
rights. See Administrator of German Property v Knoop [I9331 Ch 439; and, to some extent, 
Republrcof Italy v Hambro's Bank [I9501 1 All ER 430 (see Carter, ILQ, 3 (1950), pp 413-17); 
Blackburn v Attorney-General [I9711 2 All ER 1380; McWhrrter v ~ t t o r n e ~ - b e n e r a l  [I9721 
CMLR 882; R v Chref Immrgratron Officer, exparte Salamat Brbr [I9761 3 All E@ 843; Malone 
v Commissroner of Police for the Metropolrs (No 2) [I9791 2 All ER 620, 637-8; Wrnfat 
Enterprrses (HK) Co Ltd v Attorney-General for Hong Kong [I9851 AC 733. 

A treaty may come to represent customary international law, and may therkfore fall to be 
applied in English law on that basis rather than as a treaty. For a consideration of this possibility 
in relation to the European Convention on Human Rights, see Duffy, ICLQ, 29 (1980), pp 585, 
599-605. 

O n  the separate question of the way in which treaties are mterpreted by courts'in the UK and 
other countries, see 4 631, n 2. 
See eg s 2(1) of the European Comnlunities Act 1972 (on which see further, p 73). Somewhat 
similarly Orders in Council under the Extradition Act 1870 provide that the Acts shall apply 
'under and in accordance with' the relevant Extradition Treaty, the terms of which are thus 
directly before the courts: that Act has been replaced by the Extradition Act 1989, allowing for 
equivalent Orders in Council under ss 3 and 4. But even in such circumstances a court may still 
ignore the treaty: R v Davidson (1976), 64 C r  App R 209, with comment by Crawford, BY, 49 
(1978), p 285. Slightly different is the situation where provisions of a treaty are set out in a 
Schedule to an Act (eg the Diplomatic Privileges Act 1964), since it is not wholly clear in that 
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changed by the terms of the treaty itself.26 To  that extent thereiore treaties which 
are binding on the United Kingdom in international law d o  not as such affect or 
form part of the law of the land;27 they may not be invoked directly by 
individuals as a basis for legal rights or obligations to  be asserted before the 
courtsz8 (in that respect, however? the directly applicable provisions of European 
Community law, including such provisions of Community treaties, constitute a 
somewhat special and exceptional case).29 

That departure from the traditional common law rule is largely because 
according to British constitutional law, the conclusion and ratification of treaties 
are within the prerogative of the Crown, which would otherwise be in a position 
to  legislate for the subject without obtaining parliamentary assent.30 Since failure 

case whether the court would be applying a treaty, or a Schedule to an Act (which happens to be 
in identical terms with the provisions of a treaty): the latter is probably the correct view (see 
Pyrene Co  Ltd v Scindia Navigation Co Ltd [I9541 2 QB 403,416; The Katikiro of Buganda v 
Attorney-General of Uganda (1959), ILR, 27, p 260,270, and in the Privy Council [I9601 3 All 
ER 849, 855), although in substance there may be little difference between the two views once 
account is taken of the various presumptions and interpretative rules which apply (see 4 pp 61-2 
and 4 20). For a survey of the manner in which, in the UK and Australia, statutes incorporate 
references to international law standards, see Crawford, AJ, 73 (1979), pp 628-47. 

26 See eg Inland Revenue Commissioners v Collco Dealings Ltd [I9621 A C  1, 18. However, the 
terms of the treaty may affect the interpretation to be given to the statute: see 5 pp 61-2. 

'' Thus public authorities administering the law are as a matter of English law entitled, in 
exercising their functions, to have regard to the terms of -whatever instruments validly (as a 
matter of English law) contain their instructions, and need not have regard also to the terms of 
any relevant treaty (at least where the relevant treaty can be regarded in English law terms as 
impossibly vague): R v Chief Immigration Officer, exparte Salamat Bibi [I9761 3 All ER 843, 
847-8, in which the Court of Appeal withdrew observations to the contrary which it had made 
in R v Home Secretary, exparte Bhajan Singh [I9761 2 Q B  198 and R v Home Secretary, exparte 
Phansopkar [I9761 2 Q B  606. The position in the law of Scotland is the same (but apparently 
with greater hesitation over resort to a treaty if an implementing statute is ambiguous): see Karrr 
v Lord Advocate 1981 SLT 322, and comment by J M T ,  LQR, 98 (1982), pp 183-6. 

Some authorities suggest that a treaty may only be referred to in order to clarify an ambiguity 
in a statute or other legal text (n 35; but seen 37). In particular there is no obligation (as a matter 
of English law) on the government to act in conformity with the UK's treaty obligations in 
exercising a statutory discretion (see particularly the decision of the Court of Appeal in R v 
Immigration Appeal Tribunal, ex parte Chundawadra [I9881 Imm AR 161); see also Fernandes 
v Secretary of State for the Home Department [I9811 Imm AR 1 ; R v Secretary of State for the 
Home Department [I9841 1 WLR 913); R v Secretary of State for the Home Department, ex 
parte Kirkwood [I9841 1 WLR 913,918-19; R v Home Secretary, exparte Brind [I9911 2 WLR 
588 (House of Lords). See also n 36. Government departments, in carrying out their administra- 
tive functions, will usually do  so in such a way as to avoid acting in breach of international 
obligations resting on the UK, even if no implementing statute has been enacted. Where no such 
statute is necessary from the point of view of English law, it is consistent with the requirements 
of international law to leave the observance of international obligations to be achieved through 
administrative action consistent with those obligations. And see Warbrick, ICLQ, 38 (1989),pp 
965-77. But see § 21, n 16. 

28 Nor is the Crown, in negotiating a treaty in the exercise of the Royal prerogative, acting as agent 
o r  trustee for any individual: see § 158, n 13. 

29 Although these provisions of the Community treaties apply by virtue of express statutory 
provision in s 2(1) of the European Communities Act 1972, the special characteristics of 
Community law give to their direct application a distinctive quality: see generally this 4, sect (3). 

'O The constitutional position regarding the conclusion of treaties was the subject of debate in the 
House of Commons on 20 January 1972: see Parliamentary Debates (Commons), vol829, cols 
677-800, in particular the speech by the Solicitor-General at cols 793-4 and by the Chancellor 
of the Duchy of Lancaster at cols 696-700. See also the debate in the House of Lords on 11 
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to give any necessary internal effect to the obligations of a treaty would result in a 
breach of the treaty, for which breach the United Kingdom would be responsible 
in international law, the normal practice is for Parliament to be given an oppor- 
tunity to approve treaties prior to their ratification3' and, if chaqes'in the law are 
required, for the necessary legislation to be passed before the treaky is ratified. 

The fact that international law is part of the law of the land does not mean that 
English law recognises in all circumstances the supremacy of international law. 
English statutory law is binding upon English courts, even if in conflict with the 
requirements of international law,32 although in doubtful cases there is a 
presumption33 that Parliament did not intend to act in a manner contrary to the 

I 
I 
I 

March 1953 on the need for ratification of treaties: I'arlramerrrary Drbates (Lords), vol 180, cols 
1282-8. I 

" Thus, under the so-called 'Ponsonby Rule', a treaty wli~ch lequ~res ~atlficatlon wdl normally he 
before Parl~ament for21 days before kt is ratified The mere approval of a treaty by I'a~l~amenr la 

not In Itself enough, however, to make the treaty have legal effects In the law of the UK 
Attorney-General for Canada v Attorney-General for Ontarro [I9371 A C  at pp 347-8 Ex~ep-  
tlons to the rule may be made when urgent or othe runportant cons~derat~ons a rm.  see eg BPIL, 
1963-11, p 137, as to the Treaty bann~ng Nuclear Tests 111 the Atmosphere, ln Outer Space and 
Under Water 1963 Where a treaty 1s subject to the 'Ponsonby Rule', an amendmg treaty whlch 
1s not subJect to ratlficat~on wlll nevertheless also be la~d before Parl~ament where I t  requlres the 
makmg of a statutory Instrument for ~ t s  impfementat~on: see UKMIL, BY, 53 (1982), pp 344-5 
See also § 602, n 4. " See eg Mortensen v Peters (1906) 14 SLR 227, 43 SLR 872 (a Scott~sh case); lnland Revenue 
Commrssroners v Collco Dealrngs Ltd [I9621 AC 1, Cheyney v Conn [19681(1 All ER 779, 
Woodend (KV Ceylon) Rubber and Tea Co  Ltd v Commzssroner of Inland Revenue [I9711 A C  
321 ; R v Secretary of State for the Home Department, ex partc Thakrar [I9741 2 All ER 261, R v 
Chteflmrnrgratzon Officer, exparteSalumat Btbr [I9761 3 All ER 843 But seen q O  as to conflms 
between a statute and E C  Law. I 

A fortron non-bmding recon~mendat~ons of an ~nte~natlonal authol~ty canndt pleva~l over a 
statutory provtsion: R v  Secretary of State for the Home Department, exparte Bugdaycay [I9871 
1 AC 514, 523-5, R v Immrgratron Appeal Ttrbunal, exparte Alsawaf, The Tzmes, 29 August 
1987 I 

In Brmsh prlze courts (whlch are regarded as cou~ t s  w ~ t h  an element of ~ntelnat~onal 
character) the rules of lnternational law are bmdlng unless they be In confl~ct w ~ t h  an Act of 
Parhament. Orders In Counc~l whlch are not 111 con fo~m~ty  wlth ~nternational law are not 
bmdrng upon Brmsh prlze courts unless they amount to a rnltlgat1on of the rights of the Crown 
in favour of the enemy or a neutral, or unless they order reprisals wh~ch are justified by the 
circumstances of the case and do not entail upon neutrals an unreasonable deg~ee of mconvenl- 
ence. See The Zamora [I9161 AC 77,93, The Hakan [I9181 AC 148, The Glenroy [I9451 AC 
124; and see vol I1 (7th ed) of t h ~ s  work 5 434, for further detalls, and Fawcett, The Brttzsh 
Commonwealth rn Internatzonal Law (1963), pp 52-5 I 

As to the lnternauonal character of, and the appl~catron of lnternatlonal law by, the Judictal 
Comm~ttee of the Pnvy Councd, see Fawcett, BY, 42 (1967), pp 229-63 

' See generally on the presumptlon, Maxwell, Interpretatron of Statutes (lzthled, 1969), pp 
183-6; Duffy, ICLQ, 29 (1980), pp 585,586-96 Smce the underlymg bas~s for thepresumpt~on 
relates to Parhament's presumed mention when enactlng a statute, It m~gh t  sekm d~fficult to 
apply ~t In relat~on to a treaty obl~gat~on arlslng after the enactment of the statute~h questlon. ree 
eg Duke v GEC Relmnce Ltd 119881 A C  618. But for the contrary vlew see Scarman LJ In 
Ahmadv Inner London Educatron Authorrty [I9781 1 QB 36,48-50, and see Duffy, ICLQ, 29 
(1980), pp 591-3. I I The presumptlon that Enghsh law IS In conform~ty w ~ t h  ~nternat~onal law does not allow a 
statute to be used as evidence of what ~nternational law was at the dateof the statute: I Congreso 
del Partrdo [I9831 A C  244,260, per Lord Wdberforce. The presumptlon does not necessar~ly 
mean that a statute must be presumed to have an effect ~dent~cal  to that of a treaty obl~gat~on, so 
as to exclude the statute contamng addit~onal elements (so long as those add~t~onal  elements are 
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international obligations of the United Kingdom. If there is any ambiguity in a 
statute, and particularly (but not necessarily only)34 where it is expressly enacted 
to  give effect to  a treaty, it will be interpreted in the light of and, if possible, in 
such a way as to  be consistent with the United Kingdom's international 
 obligation^:^^ the position would appear to be similar where it is a question of 
seeking to resolve uncertainty in non-statutory rules o r  legal principles.36 Accor- 
dingly, a litigant may invoke before a court a relevant treaty obligation:37 it will 

themselves not contrary to any international obligations): see FederalSteam Navigation Co Ltd 
v Department of Trade and Industry, The Huntingdon [I9741 2 All ER 97, and The Norwhale 
r19751 I OR 5R9 
1 - " - J  - -C- ""'. 

As to particular problems arising over the application in English law of statutes giving effect 
to treaties prescribing uniform laws, see Mann, LQR, 99 (1983), pp 376-406. 
The statute may have been enacted to give effect to a treaty but without expressly referring to it 
(see en The Jade, The Escherscheim [I9761 1 All ER 920), or it may be unrelated to the 
~m~lemen ta t~on  of a treaty 
See Ellerman Ltnes Ltd v Murray [I9311 AC 126; Theophtlev Sohcztor-General [I9501 AC 186, 
195-6; Salomon v Commtsstoners of Customs and Excise [I9671 2 Q B  116, 143; Post Office v 
Estuary Radto Ltd [I9671 1 WLR 1396, 1404; The Annte Hay [I9681 P 341; Corocraft v Pan 
Amertcan Atrways Inc [I9691 1 Q B  616,653 (and note by Ketth, ICLQ, 19 (1970), pp 127-34), 
Monte Ulw v Banco, The Banco [I9711 P 137; Bentn v Whtmster [I9751 3 All ER 706; R v Home 
Secretary, exparte Bhalan Stngh [I9761 2 QB 198,207; R v Home Secretary, exparte Phansop- 
kar [I9761 2 Q B  606,626; Pan-Amertcan WorldAzrways Incv Dept of Trade [I9761 1 Lloyd's 
Rep 257; Waddzngton v Nwh [I9741 2 All ER 377; Quazz v Quazt [I9801 AC 744; Garland v 
Brzttsh Rat1 Engtneertng Ltd [I9831 2 AC 751,771; Mzntster of Publtc Works of the Government 
of the State of Kuwatt v Str Fredenck Snow and Partners [I9841 AC 426, 435-6; Gatotl 
Internatzonal Incv Arkwrtght-Boston Manufacturers Mutual Insurance Co [I9851 AC 255; The 
Antonts P Lemos [I9851 AC 711; R v Immzgratzon Appeal Trzbunal, exparte Chundawadra 
[I9881 Imm AR 161; Ptckstone v Freemans Plc[1989] AC 66 (concerntng the lnterpretatlon of a 
statutory instrument). See also § 442, n 5, as regards the European Conventton on Human 
Rights. 

The international obligation relevant to the interpretation of a statute will often be a treaty 
obligation, but it may also be an obligation flowing from customary international law: see eg 
Alcom Ltd v Republic of Colombia [I9841 AC 580, 588. 

If the statute is unambiguous there will be no room for the presumption to apply: see Winfat 
Enterprise (HK) Co Ltd v Attorney-General of Hong Kong [1985] AC 733; R v Secretary of 
State for the Home Department, ex parte Brind [I9911 2 WLR 588. 
See Pan-American WorldAirways Incv Dept of Trade [I9761 1 Lloyd's Rep 257,262; R v Chief 
Immigration Officer, exparte Salamat Bibi [I9761 3 All ER 843,847; Attorney-Generalv BBC 
[I9811 AC 303,352,354; Cheallv Association of Professional, Executive, Clericaland Computer 
Staff[1982] 3 All ER 855, 886 (reversed on other grounds [I9831 2 AC 180). 

Although in circumstances involving uncertainty as to non-statutory law any presumption as 
to Parliament's intention in enacting a statute cannot be relevant (see Malone v Commissioner of 
Police of the Metropolis (No 2) [I9791 2 All ER 620,648), that does not deprive the interpretative 
principle of validity, since the presumption should probably be Sgarded as one aspect of a 
broader rule which, when there is room for choice, requires the courts to apply the law 
consistently with the UK's international obligations. 
A treaty will clearly be relevant where the statute was enacted to give effect to that treaty, but it 
may also be relevant in other cases. Thus the Court of Appeal has held that it can and should take 
the European Convention for the Protection of Human Rights and Fundamental Freedoms into 
account 'whenever interpreting a statute which affects the rights and liberties of the individual': 
R v HomeSecretary, exparte Bhajan Singh [I9761 Q B  198,207 (per Lord Denning MR: but see 
n 27); and see Mann, LQR, 94 (1978), pp 512, 517-22; and Attorney-General v Guardian 
Newspapers Ltd [I9881 3 All ER 545 (Convention confirming a rule of domestic law); R v 
Secretary of State for Transport, ex parte Philippine Airways 219841 TLR 273,570 (exercise of 
statutory powers on basis of misinterpretation of treaty: and see Crawford, BY, 56 (1985), pp 
320-4). 
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not directly give rise in English law to rights or obligations for parties, 
but indirectly it may affect them, for example by bringing into p per at ion the 
presumption referred to or by affecting the interpretation of an applicable 
statute. 

In addition to giving precedence to statutes over internationalllaw, English 
courts are required in certain circumstances to treat statements by the Executive 
as conclusive upon the matters contained therein,38 and may not inquire into 
their consistency with international law. Similarly, a declaration of territorial 
sovereignty by the Crown in exercise of the prerogative, if made in excess of 
what is emitted by international law, would nevertheless be enforced by the 
courts. 3 9  

:2) Other West European States 
.-lustria Customary international la 

174. 
A law exacted to give effect to a treaty may be interpreted in the llght of the trea~y's origin and 

purposes: Public Prosecutor v Gunther B (1970), ILR, 71, p 247. 
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accordance with Article 50. This avoids the complex procedure whereby 
decision-making powers by international organs had previously to receive spe- 
cial constitutional au th~r i s a t i on .~~  

Belgium The Constitution (Article 68)  provides that treaties of commerce and 
treaties which may impose obligations on the state or on individuals have effect 
only after the assent of the Belgian Parliament has been obtained. A treaty which 
has not received that assent is of no effect in Belgian law, and Belgian courts will 
not apply it.44 Of treaties which have been duly approved, Belgian courts 
distinguish between those which create rights and obligations only for the 
contracting states, and those which are capable of direct application to indi- 
viduals. The former, which cannot be directly invoked by individuals, cannot 
conflict with (and so cannot prevail over) the national law since they operate on 
different legal planes.45 The latter, however, which can be directly invoked by 
individuals, may conflict with the provisions of national law, and if they do so 
the treaty provisions prevail even if the national law is subsequent to the treaty,46 
provided that the treaty has been officially published.47 Rules of customary 
international law do not prevail over Belgian municipal law.48 

Federal Republic of Germany Article 25 of the Basic Law provides that the 
general rules of international law form part of federal law and take precedence 
over the laws and create rights and duties directly for the inhabitants of federal 
territory.49 This applies only to general customary rules of international law. A 

43 See Schreuer, ZoV, 42 (1982), pp 93-8; and, as to the previous arrangements, ibid, 37 (1977), pp 
468-502. 

44 Belgian State v Leroy, ILR, 22 (1955), p 614; Belgian State v Marquise de Croir de Maillie de la 
Tour Landry, ILR, 24 (1957), p 9; Rigie des Tiligraphes et Tiliphones v Sociiti pour la 
Coordination de la Production de I'Energie Electrique (1978), ILR, 77, p 419. See generally 
Rolin in Inurnaux des rribunaux (1 953). D 561ff; Smets, L'Assenttment des chambres legislatives -.---...-.,-.. ... . ~ . - ~ .  

aux traitis internationaux et l'~rbcle 68,'alinia 2, de la Constitution Belge (1964)iL'Adaptation 
de la Constitution Belneaux rialitb internationales: actes du colloque des 6 et 7mai!96j (1966); 
P de Visscher, ~ecueiid'itudes de droit international en hommage d Paul Guggenhetm (1968), 
pp 605-12; Maresceau in The Effect of Treaties in Domestic Law (ed Jacobs and Roberts, 1987), 
pp 1-28. 

As to the possibility of the Belgian Parliament delegating certain powers to organisations set 
up under public international law, see Article 25bis of the Constitution, promulgated in 1970. 

45 SA Eau, Gaz, Electriciti et Applications v Office &Aide Mutuelle, ILR, 23 (1956), p 205; Ptttacos 
v Etat Belge (1964), ILR, 45, p 24; Ananou v Defauw and Ploegaerts (1964), ILR, 47, p 328; 
Count Lippens v Etat Belge (1964), ibid, p 336. 

46 X v Y (1966), ILR, 47, p 333; Minister for Economic Affatrs v Fromagerte Franco-Suisse 'Le Skr' 
[I9721 CMLR 330,373 (and see comment by Pescatore in Cdhiers de droit europien (1971), pp 
561-86); see also Soriaal Fonds voor de Diamantarbeiters v Chougol Diamond Co [I9691 
CMLR 315. 

47 Boileau v Milard, ILR, 20 (1953), p 409; MtnistPre Publicv Simon (1974), ILR, 77, p 387 (noting 
the need for publication particularly in the case of agreements in simplified form, which in any 
case did not necessarily prevail over municipal law in all circumstances). 

48 Pittacos v Etat Belge (1966), ILR, 48, p 20. 
49 See also Art lOO(2). Article 25 is a striking affirmation not only of the supremacy of international 

law but also of its direct operation upon individuals, to the extent that the subsrantive content of 
a rule of customary international law requires such direct operation: Parking Privileges for 
Drplomats Case (1971), ILR, 70, pp 396, 404. A rule of customary international law will not, 
unless it has the character of ius cogens, be applied under Art 25 if a relevant treaty concluded by 
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treaty provision which can be applied by the German courts does not benefit 
from the precedence conferred by Article 25 unless it constitutes a general rule of 
international law5' (as, for example, in a treaty codifying certain rules bf interna- 
tional law). 

Article 59 of the Basic Law requires treaties which regulate politicalLelations5' 
of the Federal Republic or  relate to matters of federal legislation to be the subject 
of a federal law. Treaties which have been duly consented to in that way will be 
applied by German courts, at least if they are s e l f - e ~ e c u t i n ~ . ~ ~  However, since 
such treaties derive their force in German law from a federal law, they have no 
higher status than other federal laws, so that a later law will prevail over a prior 
treaty; a treaty must also be consistent with the Basic Law.53 

France The rules of international law were acknowledged in the preamble to 
the French Constitution of 1946, and this was reaffirmed in the preamble to the 
1958 Constitution. This has been taken to admit the application by French courts 
of customary international law. 

As to treaties, Article 53 of the Constitution requires certain catlegories of 
treaties (such as commercial treaties, or treaties implying commitments for state 
finances, modifying legislative provisions or  relating to the status of persons) to 

the Federal Republic contains a different provision: Assessment ofAhens for War  atto ton Case 
(1965), ILR, 43, p 3. Legislative acts must be interpreted in accordance with the Basic Law, 
including therefore A n  25:Acquisttion of German Nationality Case (1966), ILR, 57, p 306. The 
fact that respect for state sovereignty is a general rule of international law does not mean that Art 
25 requires laws of foreign states to be applied if their application would conflict with basic 
rights recognised in the Basic Law: Bastc Right to Many Case (1971), ILR, 72, p 295. See also 
Untversal Jurisdiaioq over Drug Offences Case (1976), ILR, 74, p 166. 

For comment generally on the position in the Federal Republic see Mosler, Das Volkewecht 
m der Praxis der deutschen Gerichte (1957); Pigorsch, Dte Elnordnung volkewechtbcher 
Normen in das Recht der Bundesrepublik Deutschland (1959); Doehring, Die allgemeinen 
Regeln des volkewechtlichen Fremdenrechts und das deutsche Verfassungsrecht (1963); 
Boehmer, Der volkewechtliche Vertrag im deutschen Recht (1965); Bleckmann, Grundgesetz 
und Volkewecht (1975); Vitinyi, Neth IL Rev, 24 (1977), pp 578-88; Frowein in The Effect of 
Treattes m Domestic Law (eds Jacobs and Roberts, 1987), pp 63-86; Rudolf, in International 
Law and Muntcipal Law (eds Tunkin and Wolfrurn, 1988), pp 24-40; Randelzhofer, tbid, pp 
101-14. 

,J European Human Rights Conventton Case, ILR, 22 (1955), p 608; German-SWISS Extradttron 

Case (I)  (1967), ILR, 60, pp 310,312; Tax on Imported Lemons Case (1969), I L R , ! ~ ~ ,  p 620. 
See Commernal T w t y  (Germany) Case, ILR, 19 (1952), No 99. 3 

52 See egjudgment Involving the Non-Self-Executing Character of GATT (Art 111) (1969), AJ, 65 
(1971), p 627 (and comment by Riesenfeld, tbid, pp 548-50); Town and Country Plannrng 
(UnttedStates Cittzens in Germany) Case, ILR, 24 (1957), p 8; S v Free State of Bavrtria (1966), 
ILR, 45, pp 316,319; Greek Seamstress Residence Permrt Case (1974), ILR 74, ~1397.  

'' But in accordance with the principle that a treaty should be effective, it will not be held contrary 
to the Basic Law if, although not wholly in conformity with it, it is in greater conformity with it 
than the previous state of affairs: Statute of Saar Tewttory Case, ILR, 22 (1955), p 630. And a 
treaty should be interpreted so as to give it validity in terms of the Basic Law: Re Triaty on the 
Basis on Relations, between the Federal Republic of Germany and the German bemocratic 
Republic 1972 (1973), ILR, 78, pp 150, 160. For other decisions regarding the application of 
treaties see Denominational Schools Case (1967), ILR, 57, p, 1; Indemntfication Claim Case 
(1967), ILR, 59, p 597; Officina Meccanica Gorlese v Burgsmuller (1971), ILR, 70, ~1428. But a 
mere understanding between relevant authorities of the Federal Republic and another state will 
not be applied by a court in the FederalRepublic if it departs from federal law: Danish Company 
Tax Liability Case (1971), ILR 72, p 210. 
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be ratified o r  approved by a law. Under Article 5454 the Constitutional Council 
may declare a treaty to  be contrary to  the Constitution, in which case it may only 
be ratified or  approved after the Constitution has been amended. 

Article 55 (in this respect largely following Articles 26 and 28 of the 1946 
Constitution) provides that treaties when duly ratified or  approved55 shall on 
publication56 have an authority superior to that of even if later than the 
treaty,58 subject to  reciprocity.59 

5' This Article was used for the first time in 1970 (see Re European Communtties Amendment 
Treaty 1970(1970), ILR, 52,p418; RG 75 (1971) p241) and for thesecond timein 1976 ([I9771 1 
CMLR 121; see CML Rev, 14 (1977), p 648, with comment by Kovar and Simon, ibid, pp 
525-60), in both cases in the context of  French commitments to the European Communities. 
The Council's third decision under Art 54 was delivered in 1985: see Favoreu, AFDI, 31 (1985), 
pp 868-75. See also Blumann, RG, 82 (1978), pp 537-618; Luchaire, Revue trimestrielle de drozt 
europden, 15 (1979), pp 391-428; Favoreu, AFDI, 23 (1977), pp 95-125. The Constitutional 
Council has also held that Art 61 o f  the Constitution (which provides for it to rule on the 
constitutionality of  a law) does not enable it to examine the conformity of  a law with a treaty 
binding on France: Re Law on the Voluntary Termination of Pregnancy (1975), ILR, 74, p 523, 
with comment by Franck, RG, 79 (1975), pp 1070-90. And see Re Dtrect Elections to European 
Assembly (1976), ILR, 74, p 527, with comment by Coussirat-Coust6re, AFDI, 22 (1976), pp 
805-21; and Decision of  17 July 1980, RG, 85 (1981), p 202. But it may rule on the constltu- 
tionality o f  a law passed in order to give effect to a treaty obligation: see eg Re Law Authorising 
an Increase in the French Quota to the International Monetary Fund (1978), ILR, 74, p 685, and 
RG 83 (1979), p 217; with comment by Carreau, ibid, pp 209-17. See also generally Nguyen 
Quoc Dinh, AFDI, 21 (1975), pp 859-87 and RG, 80 (1976), pp 1001-36; Dubois, AFDI, 17 
(1971), pp.9-60. 

55 See Re SocretC Navinator (1965), ILR, 47, p 312; Ministry ofFinance v Chauvineau (1967), ILR, - 
48, p 213. 

56 See eg Orso and Nari v Sevastopoulo, ILR, 23 ( 1  %6), p 468; Government Commijswner with 
the Commission for the Distribution of Compensation for Czechoslovak Nationalisations 
(1959), ILR, 28, p 438; Gossardv Receveur des Finances de Compiigne (1972), ILR, 73, p 696. In 
Racca v Bourjac(l960), ILR, 39, p 467, and Sepicacchiv Giraldi Partners (1960), ILR, 42, p 265, 
it was held that a treaty does not have force o f  law in France until publication in the OJ,  and will 
not therefore be applied to events occurring before the dateof publication; but i f  the terms of  the 
treaty require otherwise, the treaty may be applied: Kebailli v Dame Fethier Bent Romdane 
(1958), ILR, 39, p 458, and Boucher (Widow) v CATI and La Prisewatrice (1960), ibid, p 409. 
Mere publication of  a treaty in the O J ,  or publication of  the law authorising ratification of  the 
treaty but not the treaty itself, will not give the treaty the force o f  law: Re Car(1960), ibtd, p 460; 
Marteau Partners v Receveur des Finances de Saint-Nazaire (1961), ILR, 44, p 291. As to the 
lack of  effect in municipal law o f  an incorrectly published amendment to a duly published treaty 
see Re Cartel &Action Morale et Sociale and Union Femintne Civique et Sociale (1966), ILR, 48, 
p 209. See generally Burdeau, AFDI, 32 (1986), pp 837-56. 

57 EgKlarsfeld v Office Franco-Allemandpour la Jeunesse (1968), ILR, 72, p 191 ;-croissant ( I % % ) ,  
ILR, 74, p 505. But i f  the treaty is not directly applicable it will not be given priority over 
national laws: Males (1973), ILR, 73, pp 698, 704. 

58 See Administration des Douanes v Soc des Cafds Jacques Vabre, RG, 80 (1976), p 960; Kamol- 
vraimvna (1971), ILR, 72, p 670; re Nicolo, [I9901 1 CMLR 173 (on which see Lerche, Z N ,  50 
j w o j ,  '599-645). - 

59 See Lamiert vJourdan, AD, 15 (1948), No 111; Estate of Repetti, ILR, 18 (1951), No 120; 
Minist2re Publicv S, ILR, 19 (1952), N o  66;Alhhverdiv Lanauze, ILR, 21 (1954), p 1; Whitley 
v Aitchison, ILR, 26 (1958-11), p 196. While the absence o f  reciprocity is relevant to the question 
whether or not a treaty prevails over an inconsistent law, it does not affect the constitutionality 
o f  a law in conformity with France's treaty obligations: Decision o f  the Constimtional Council, 
30 December 1980, RG, 85 (1981), p 601, with comment by Decaux, at pp 603-18. The 
determination whether reciprocity exists is a matter for the Minister of  Foreign Affairs: Re 
Rekhou, AJ, 77 (1983), p 161; Keyla v Dame Lisak, RG, 89 (1985), p 538. As to the practice in 

Greece Article 28(1) of the Constitution which entered into f{rce in 1975" 
provides that 'the generally accepted rules of International Law, as well as 
international conventions from the time they are sanctioned by law and enter 
into force according to each one's own terms, shall be an integral part of internal 
Greek law, and they shall prevail over any contrary provisioq of law. The 
application of the rules of International Law and of international conventions to 
aliens is always subject to the condition of reciprocity'. So far as it concerns 
treaties, Article 36(2) requires there to be a law passed by Parliament for treaties 
on commerce, on taxatibn, on economic cooperation, -and on participation in 
international organisations; for treaties which contain requirements for which, 
under the Constitution, no provision can be made without a la 
which impose a burden upon individuals. Under the pr 
which contained no provision similar to Article 28(1), it 
accepted that customary international law formed an integra 
and that treaties required an Act of Parliament for them 
iorce, and, thereafter, ranked equally with statutes so that 
normally the later of the two which prevailed.61 In cases of 
correct interpretation of a statute, it should be construed 
principles of international law.62 

Ireland Article 29 of the constitution provides that Ireland accepts the general- 
ly recognised principles of international law as its rule of conduct in its relations 
with other states and that treaties are not part of domestic law save as may be 
determined by the Oireachtas (Parliament). Article 15(2) provides that only 
Parliament may make laws. Accordingly for a treaty to have effect,in Irish law it 
must be given such effect through l e g i ~ l a t i o n . ~ ~  

Article 10 of the Constitution of 1948 declares that the Italian juridical 
system conforms to the generally recognised principles of international law. 
Italian courts have treated this as continuing their earlier practice of applying 

France regarding reliance by the courts on statements o f  the Executive on certaln matters of  
international law, see § 460. 

See generally on the position in France, Preuss, AJ, 44 (1950), pp 641-69; Rousseau in Etudes 
Georges Scelle (vol ii, 1950), pp 565-81; Luchaire, tbzd, pp 815-60; Bial, AJ, 49 (1955), pp 
347-55; Pfloeschner, Les Dispositrons de la Constttutton du 27 Octobre sur 1aprtmautP du drott 
rnternational et leur effecsur la situation des etrangers en France sour la IV Ripubltque (1961); 
Schilling, Volkerrecht und tnnerstaatliches Recht m Frankrerch (1964); Lesage, AFDI, 8 (1962), 
pp 873-88; Reuter and others, L'Applicatton du drort tnternatronalpar le juge Francats (1972); 
Nguyen Quoc Dinh, RG, 80 (1976), pp 1001-36; Bermann, ICLQ, 28 (1979)jpp 458-90; de la 
Rochhe in The Effect of Treattes m Domestic Law (eds Jacobs and Roberts, 1987), pp 39-62. 
See Fatouros, AJ, 70 (1976), pp 492-506. I 
Compulsory Acquisition (Greece) Case, ILR, 20 (1953), p 328. But see Foreign Judgments 
(Treaty of Lausanne) Case, ILR, 19 (1952), No 9, at p 23. 

b2 Nasyros Manes Case, ILR, 19 (1952), N o  27 (concerning '' Re O'Laighliis, IkR, 24 (1957), p 420; The State (at th 
(1966), ILR, 53, p 9; Re Woods (1967), ILR, 53, p 552. S 
(1963), pp 552-81. 

6i See Miele, La constituzione Italiana e il dtrttto internazionale (1951) 
zionale (vol 1 ,  1956), p 228; Quadri, Diritto tnternazzonale publtco 
Frahm, ZoV, 34 (1974), pp 330-49; La Pergola and Del Duca, AJ, 79 
in The Effect of Treaties tn Domestic Law (eds Jacobs and Roberts, 
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generally accepted customary international law.65 Since Article 10 provides a 
constitLtiona1 basis for the application of customary international law, the latter 
will normally prevail over statute law. 

Treaties are applied by the courts provided there has been a legislative or 
executive act (depending on the subject matter) having the effect of incorporatin T their provisions into Italian law.66 Usually this will be the law which, for a1 
treaties which involve changes in Italian law, is required by Article 80 of the 
Constitution to authorise the ratification of the treaty.67 A treaty which applies 
in Italy in this way derives its legal force in Italian law from the law relating to it, 
rather than directly from the treaty itself. Where the provisions of the treaty 
which apply in Italian law are not in terms which are capable of being given 
immediate legal force, further implementing measures need to be enacted by the 
Italian authorities. If Italian law does not adequately take account of Italy's 
treaty obligations Italian courts will apply Italian law even though to d o  so may 
involve Italy being in breach of her international obligations. 

Luxembourg Under Article 37 of the Constitution all treaties require the 
approval, by law, of Parliament before they can take effect, and they must also be 
published. When so approved and published a treaty will be applied as such by 
Luxembourg courts. Where a statute is in conflict with a treaty, the Luxembour 
courts have held that the treaty prevails, even if the law has been enacte 5 
subsequently to  the treaty.68 In relation to customary international law, how- 
ever, Luxembourg courts appear not to treat it as part of the law they are to apply 
unless it has been incorporated therein by legislation.69 

65 Colorniv Ministry of War, ILR, 17 (1950), N o  138; Ministero Della Difesa-Esercite v Salamone, 
ILR, 18 (1951), No21 1; Ministero Difesa v Ambriola, ibid, N o  213; Soc Timber etalv Ministeri 
Esteri e Tesoro, ibid, N o  192; Castiglioni v Federal People's Republic of Yugoslavia, ILR, 19 
(1952), N o  43; Ligabue v Finanze, ibid, N o  137; Lagos v Baggianini, ILR, 22 (1955), p 533; 
Ministry of Defence v Ergialli, ILR, 26 (1958-II), p 732. 

But Art 10 does not allow the incorporation into Italian law of generally recognised rules of 
international law which have only come into existence after the entry into force of the 
Constitution and which violate fundamental Italian constitutional principles: Russel v Societd 
Immobiliare Soblim (1979), ILR, 78, p 101. 

6 ' S e e  Combesde Lestrade v Ministry ofFinance, ILR, 22 (1955), p 882; Re Masini, ILR, 24 (1957), 
D 11 : Ente Nazionale ~ e r l a  Cellulosa e oer la Carta v Cartiera Italians, ibid, p 12; Re Berti, AD, 
'l6 (i949), N o  3; ~ o ; t a  v ENEL [1964] CMLR 425,435-6; Union ~anifdt ture v Ministry of 
Finance (1972), ILR, 71, p 589; Treasury Ministry v DiRaffaele (1974), ILR, 77, p 562; Finance 
Ministry v SpA Manifattura Lane Marzotto (1973), ibtd, p 551. In relation in particular to the 
law of the European Communities the jurisprudence of Italian courts has undergone various 
refinements in order to accommodate the special characteristics of the Community legal order 
(as to which see generally this §, sect (3)). '' The fact that the law is implementing an international treaty obligation does not protect the law 
from scrutiny in the light of the Constitution: Re Cutllier, Ciambowaniand Vallon (1979), ILR, 
78, p 93. 

6 W u b e r t y  v PublicProsecutor, ILR, 17 (1950), N o  3; Dieudonni v Administration des Contribu- 
tions, ILR, 18 (1951), N o  5. See also Pescatore, Journal des Tribunaux, 68 (1953), p 645, 
Conclusron et effets des traitis internationaux selon le droit constitutionnel, les usages et le 
jurisprudence du Grand Duchi de Luxembourg (1964), and Pasimisie Luxembourgeoise (1969), . . 
P 4. 

69 Custodian of Enemy Property v Entinger, ILR, 16 (1947), N o  2; H and Others v Public 
Prosecutor, ILR, 18 (1951), N o  6. 

' I 
Relation between international and rnunici)al law 69 

The ~ e t h e r ~ a n d s ~ ~  Customary international law has long been regarded as 
applicable by courts in the Netherlands, althou h i t  seems that in c4se of conflict 5, with statute law it is the latter which ~revails.  I 

With regard to treaties, the position was clarified in amendments to the 
Constitution made in 1953 and 1956, which were substantially re-enacted in the 
revised Constitution which entered into force in 1983.72 Article 93 provides that 
provisions of treaties and resolutions of international institutions, yhich may be 
binding on all persons by virtue of their contents, shall have that effect after they 
have been published, and Article 94 provides that statutory provisions in torce 
within the Netherlands shall not apply if their application would be incompat- 
ible with self-executing treaty provisions or  resolutions of international institu- 
tions (it being well established that this covers treaties which pre-date the 
enactment of the statute as well as those which are subsequent to it). 

Switzerland Article 113 of the Constitution provides that the Swiss Federal 
Tribunal shall act in accordance with treaties ratified by the Federal Assembly. 
This Article has been regarded as giving duly ratified treaties the force of law in 
Switzerland, taking priority over prior national l e g i ~ l a t i o n ; ~ ~  it is unclear 
whether they also prevail over subsequent national legislation.74 Customary 

I 

70 See Schurmann, Grotius Socrety, 30 (1944), pp 34-7; Erades, Varra Jurrs Gentrunt: Lrber 
Amicorum ]PA Fran~ois (1959), pp 93-9; van Panhuys, AJ, 47 (1953), pp 537-58, and AJ, 58 
(1964), pp 88-108; Erades and Gould, The Relatton between Internatronal Law and Munrcrpal 
Law in the Netherlands and tn the Untted States (1961); Lammers in International Law zrr the 
Netherlands, vol 1 (eds van Panhuys et al, 1978), pp 333-69; Erades, rbzd, vol 3 (1980), pp 
375-434; Alkema, Neth IL Rev, 31 (1984), pp 307,322-28; Schermers in The Effect of Treattes 
in Domestic Law (eds Jacobs and Roberts, 1987), pp 109-22. '' The Nyugat, ILR, 24 (1957), p 916; Schonzng v State of the Netherlands (1959), ILR, 30, p 1 ; 
Permanent C o w  ofArbitratton Employee Case (1971), ILR, 73, p 1; Handelskwekerrj G] Brer 
BVV Mines de Potasse d'AlsaceSA, Neth YBIL, 11 (1980), pp 326,329-30; van Panhuys, AJ, 58 
(1964), at p 105. But see Re Rohrtg, Brunner and Hernze, ILR, 17 (1950), N o  125. 

" Pubhc Prosecutorv JV ,  AD, 6 (1931-32), N o  199; Public Prosecutor v ]  de B, ILR, 21 (1954), p 
3; PubbcProsecutorv A ]  D, ILR, 24 (1957), p 590; A J K v  PublicProsecutor (1959), ILR, 28, p 
268; Ex parte Minister X of the Reformed Church at Y (1959-60), ILR, 33, p 233; Ex purte 
Minister X of the Oud-Gereformeerde Gemeente at Z (1959-60), rbrd, p 380; Velleman en Tas 
NV v Leonidas (1971), ILR, 70, p 435; Nordstern Allgemerne Verstcherungs AG v Veremrgte 
Sttnnes Rheinreedereien (1973), ILR, 74, p 2; Pubhc Prosecutor v JO (1979), ILR, 74, p 130. 

" See generally Guggenheim, vol 1, pp 35-7; Rice, AJ, 46 (1952), pp 641-66; Schultz, Ann Surrse, 
19 (1962), pp 9-30; Re Lepeschkm, AD, 2 (1923-24), N o  189; Thurgau v Lung and Legler, ILR, 
17 (1950), N o  94; Varini v Paolettr, ILR, 21 (1954), p 264; Rossrer v Court of Justtce of the 
Canton of Geneva (1962), ILR, 32, p 348; MtnrstPre PublrcFidiralv Glarner(l963), rbid, p 344; 
Paterv Pater (1967), ILR, 72, p 639; Verleye v Consezl d'Etat du Canton du Geneve (1967), rbtd, 
p 668. 

74 Guggenheim, vol 1, pp 35-7 and Rice, AJ, 46 (1952), pp 641-66 express differmg views. In 
Steenworden v Sociiti des Auteuers, AD, 8 (1935-37), N o  4 the Swiss Federal Court seems to 
have held that it would be bound by a subsequent statute mconsistent with a treaty. However, In 
Ktir v Mznist2re public fidiral(1961), ILR, 34, p 143, the terms of an extradition treaty were 
applied rather than those of the prior extradition law (although possibly because this was 
required by the law itself); and see too Rossterv Court ofJusttce of the Canton of Geneva (1962), 
ILR, 32, p 348; Librairii Hachette SA v Sociiti Coopirattve d'Achat et de Dtstributton (1967), 
ILR, 72, p 78; Frigerio v Federal Department of Transport (1968), ibzd, p 679. On  the 
referendum procedure applied to Swiss treaties, especially by the amendment of 13 March 1977 
to Art 89 of the Federal Constitution, see Malinverni, BY, 48 (1978), pp 207-19. 
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international law may also be applied without any express adoption or  trans- 
formation into Swiss law.75 

(3) Law of the European Communities 
Although the European Communities were established by international treaties, 
it has not proved possible for the member states - Belgium, Denmark, Federal 
Republic of Germany, France, Greece, Ireland, Italy, Luxembourg, the Nether- 
lands, Portugal, Spain and the United Kingdom - to accommodate all the 
consequences of membership within the framework of their normal rules for the 
application of international law within their national legal systems. The treaties 
establishing the European Communities created a more closely integrated com- 
munity than had previously been usual, and contained some provisions of 
unprecedented scope, such as those giving the Council and C o m m i ~ s i o n ~ ~  of the 
Communities powers to make regulations which were to be binding and directly 
applicable within the member states. Furthermore, the jurisprudence of the 
Court of Justice of the European Communities has demonstrated that the system 
set up by the treaties implicitly involved certain other elements, such as the 
supremacy of Community law over national law, which served to distinguish 
those treaties and the regime created under them from those with which the 
member states had hitherto been familiar. 

The special character of the European Communities and of Community law 
was acknowledged by the Court of Justice in 1963, when it said that 'The 
objective of the E E C  Treaty, which is to establish a Common Market, the 
function of which is of direct concern to  interested parties in the Community, 
implies that this Treaty is more than an agreement which merely creates mutual 
obligations between the contracting states . . . [Tlhe Community constitutes a 
new legal order of international law for the benefit of which the states have 
limited their sovereign rights, albeit within limited fields, and the subjects of 
which comprise not only member states but also their  national^'.^^ In the 
following year the Court added to the conclusions to be drawn from the member 
states having entered into the treaties establishing the Communities: 

'By contrast with ordinary international treaties, the EEC Treaty has created its own 
legal system which, on the entry into force of the Treaty, became an integral part of 
the legal systems of the Member States and which their courts are bound to apply. 

By creating a Community of unlimited duration, having its own institutions, its 
own personality, its own legal capacity and capacity of representation on the interna- 
tional plane and, more particularly, real powers stemming from a limitation of 

75 Imperaaland Royal Austrian Mrnrstry ofFinance v Dreyfus, EBG, 44 (1918, i), p 49; Krngdom of 
Greece v Juhus Bar C Co, ILR, 23 (1956), p 195. 

76 Under the treaties which originally established the three Communities, each Community had a 
Council; in addition the European Coal and Steel Community had a High Authority while the 
European Economic Community and the European Atomic Energy Community each had a 
Commission. In 1967 a treaty was concluded which merged the three Councils into a single 
Council of the European Communities, and merged the High Authority and the two Commis- 
sions into a single Commission of the European Communities. Previously, in 1957, a single, 
common Court of Justice, Assembly and Economic and Social Committee were created for the 
EEC and Euratom, which, in the case of the Coun and the Assembly, also supplanted the 
pre-existing equivalent ECSC institutions. 

77 Van Gend en Loos v Nederlandse Admtnistratze der Belastingen [I9631 ECR 1. 

sovereignty or a transfer of powers from the States to the community' the Member 
States have limited their sovereign rights, albeit within limited fields, k d  have thus 
created a body of law which binds both their nationals and themsel~es. '~~ 

I 

Consequently Community law applies in each member state as part of the 
distinctive and autonomous Community legal system rather than solely in 
accordance with the rules which in each member state govern the application of 
international law within their legal systems.79 Furthermore, directly applicable 
Community law (as to which, see below) retains its distinct character as Corn- 
munity law and does not become national law, although national procedures are 
available for its enforcement. As between Community law and interqational law, 
on the other hand, the European Court has held that a legislative act of a 
Community institution which is contrary to  a rule of international law binding 
on the Community may be invalid, at least if the rule of international law is 
s r l f - e x e ~ u t i n ~ . ~ ~  

The practice of several states has long acknowledged that treaty provisions 
which are sufficiently precise (often called 'self-executingJ provisions) may be 
given direct effect by national courts. This practice has been significantly de- 
veloped by the Court of ustice in order to establish, within the Community legal 
order, the direct effecdl of many provisions of the treaties establishing the 
European Communities and of certain treaties amending or  supplementing 
them. In Community law a treaty provision has direct effect so as to confer rights 
on individuals which national courts must protect, without the need for any 
intervention or  specific enabling legislation by the state concerned, if it is clear 
and precise, unconditional, requires no further action to be taken, and leaves no 
significant discretion to the member states or to Community i n ~ t i t u t i o n s . ~ ~  
Although it is now an extra-national court which decides with conclusive effect 
whether a Community treaty provision has direct effect, giving direct effect to 
such provisions has not in itself caused the member states serious problems of 

' b  Costa v ENEL [I9641 ECR 585. '' The separateness of the Community legal order from that of the member states has been 
accepted by, eg the Italian and German constitutional courts, and has been the basis for deny~ng 
their competence to entertain direct challenges against the validity of Co~nnlunrty legrslatrve 
instruments for being in alleged violation of provis~ons of h e  natronal Cons$tunon: see eg 
Decision of the Federal Constitutional Court, 18 October 1967 (see Frowein, CMLR Rev, 5 
(1967-68), p 483); Internattonale Handelsgesellschaft v EVst [I9741 2 CMLR 540; Soc 
Acmrene Sun Michele v High Authortty [I9671 CMLR 160; Frowttnt v Mtntstero delle Ftnanze 
[I9741 2 CMLR 372. " Internatzonal Fruit Co  v Prodwktschap voor Groenten en Fruit [I9721 ECR 1219. As to the 
relationship between Community law and international law generally, see van Panhuys, CML 
Rev, 3 (1965-66), pp 420-49; Pescatore, CML Rev, 7 (1970), pp 167-83, and Cihters de drott 
europden (1970), pp 501-25; Schermers, CML Rev, 12 (1975), pp 77-90; van derlMeersch, Hag 
R, 148 (1975), v, pp 1-433; Meessen, CML Rev, 13 (1976), pp 485-501. For a discussion of 
conflicts which can arise, at the international, European Community and national levels, 
between Community law and international law, see Dowrick, ICLQ, 31 (1982),,pp 59-98. 
The direct effect of Community law within the member states, and the re la t ionsh~~ generally 
between Community law and the national laws of the member states, are the subject of an 
extensive literature, to be found in specialised works on European Communi& law. 
See eg Van Gend en Loos v Nederlandse Adminrstratie der Belastrngen [I9631 ECR 1; Costa v 
ENEL El9641 ECR 585; Salgoil v Italian Ministry for Forergn Trade [I9681 ECR 453; Defrenne 
v SABENA [I9761 ECR 455. , 

I 
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legal o r  constitutional principle.83 Provisions of treaties concluded between the 
Community and a non-member state may also have direct effect within member 
states if they are, in the light of the structure, context and purpose of the treaty, 
sufficiently precise and u n c o n d i t i ~ n a l . ~ ~  

The notion of direct applicability applies not only to  Community treaties but 
also to  instruments made by the Council and Commission of the Communities 
in accordance with the treaties. This has caused greater difficulties for member 
states, for it virtually amounted to conferring on those international bodies a 
power to  legislate within the member states. While a limitation of their sovereign 
powers in favour of international organisations was envisaged in the constitu- 
tions of some member states," this was not the case with all of them, who 
therefore had, by other means, to accommodate the effects of such an interna- 
tional legislative power. The most important of the instruments which are made 
by Community institutions are regulations, directives and decisions. Article 189 
of the EEC Treatys6 provides that regulations are of general application, binding 
in their entirety and directly applicable in all member states. Although the Treaty 
does not say that directives and decisions are directly applicable (and indeed, in 
the case of directives suggests the opposite by providing that they are binding 
upon the member states as to the result to  be achieved but leave to  the member 
states the choice of method for achieving that result), the Court of Justice has 
held that this does not exclude their provisions having direct effect if they are 
unconditional and sufficiently clear and precise.87 

In the UK it was a constitutional innovation to enable treaty provisions to take direct effect as 
law in the UK, but that result was achieved, consistently with constitutional principle, by 
statute: European Communities Act 1972, s 2(1). So, whereastatute refers to the law of any part 
of the UK that reference includes Community law: Re Westinghouse Electric Corp (No 1) [I9771 
3 All ER 703, 711. For literature on the European Communities Act 1972, see n 90. 

84 Hza Marnz v Kupferberg [I9821 ECR 3641. See also Groux, Revue trimestrrelle de droit 
europien, 19 (1983), pp 203-32; Schermers, CML Rev, 19 (1982), pp 563-70; Pescatore in The 
Effect of Treaties rn Domestrc Law (eds Jacobs and Roberts, 1987) pp 171-96. 

Where the principles of a treaty form part of Community law, they may, in that latter capacity 
Ather than qua treaty, have effect within the domestic law of the member states: see eg Case N o  
222/84, Johnston v Chref Constable of theRoyal Ulster Constabulary [I9861 ECR 1663,1682 (as 
to certain principles of the European Convention on Human Rights). 

85 Eg Belgium (Art 25bis), Denmark (Art 20), Italy (Art l l ) ,  Federal Republic of Germany (Art 
24), the Netherlands (Art 92), Greece (Art 28(2) and (3)), and Spain (Art 93). See also § 37, n 6. 

The Republic of Ireland amended its Constitution in 1972 to introduce an addition to Art 29 
to allow for membership of the Communities: see Lang, CML Rev, 9 (1972), pp 167-78; and 
Crotty v An Taoiseach [I9871 CMLR 666 (on which see Lang, CML Rev, 24 (1987), pp 709-18, 
and O'Connor, AFDI, 33 (1987), pp 762-73). 

86 Article 161 of the Euratom Treaty is in identical terms; Arts 14 and 15 of the ECSC Treaty use 
slightly different terminology. 
See Grad v Finanzamt Trauenstein [I9701 ECR 825; Van Duyn v Home Office [I9741 ECR 
1337 (and see note by Simmonds, ICLQ, 24 (1975), pp 419-37); Publico Ministero v Ratti 
[I9731 ECR 1629; ENKA B V v  Inspector of Customs and Excise [I9771 ECR 2203; Delkvist v 
Public Prosecutor [I9781 ECR 2327; Becker v Finanzamt Minster-Innenstaat [I9821 ECR 53; 
Case 152184, Marshall v Southampton and South West Hampshire Area Health Authority 
(Teaching) [I9861 ECR 723, and note by Arnull, ICLQ, 35 (1986), pp 939-46; Case 188189, 
Fosterv British Gas (The Times, 13 July 1990; [I9911 2 WLR258). While the incorporation of a 
treaty into national law may be enough to constitute compliance with a directive if the treaty 
covers the same ground as the directive, mere advisory circulars or notices will not be enough: 
Commission v Belgium [I9861 ECR-3645. See also § 21, n 16. The direct effect of directives has 
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More far-reaching have been the decisions of the Court of Justice which have 
held that if a provision of Community law having direct effect conflicts with the 
national law of a member state, the Community provision must prevail. The 
Court of Justice has upheld the supremacy of Community law even where the 
national law is subsequent to the Community provision in questiod,88 and even 
where it is a provision of the constitution itself.89 

The direct application of Community law in the member states has, after some 
initial hesitations, been accepted in all member states. Acceptance by them of the 
priority of Community law over national law, in particular its priority over later 
as well as earlier national law, continues to create problems in some member 
states. Nevertheless, for the most part such difficulties as initially arose over the 
assimilation of Community law have been resolved in practice. In the United 
Kingdom the desired results have been achieved, so far as is possible within the 
United Kingdom's present constitutional law, by the express statutory authority 
of Parliament. Section 2(1) of the European Communities Act 1972 provides that 
such provisions of Community law as in accordance with the Community 
treaties are to have direct effect shall be given such effect in the United Kingdom; 
and s 2(4) provides that any past o r  future statute shall be construed and have 
effect subject to the provisions of s 2 including, therefore, those providing for 
the direct effect of Community law). 40 

not always been smoothly accepted in national courts: eg Cohn-Bendrt v Mrnrstre de l'lnterreur, 
decided in 1978 by the French Conseil d'Etat (see Simon and Dowrick, LQR, 95 (1979), pp 
376-85). See also Easson, ICLQ, 28 (1979), pp 319-53; Leltao, Revue tnmestrrelle de drort 
europien, 17 (1981), pp 425-41. 
Costa v ENEL [I9641 ECR585; Walt Wilhelm v Bundeskartellamt [I9691 ECR 1;Ammm~stra- 
zrone delle Finanze dello Stato v Simmenthal (No 2) 119781 ECR 629 (and see comment by 
Carreau, Revue trimestrielle de drort europien, 14 (1978), pp 381-418). 
Internattonale Handelsgesellschafi v EVst [I9701 ECR 1125. But in parallel proceedings before 
the Federal German Constitutional Court that court did not accept that Community law 
prevailed over provisions of the Federal Constitution. Although in the case in point it found, as 
did the European Court, that there was no conflict between the Community instrument and the 
Constitution, it asserted its right to uphold the fundamental rights safeguarded in the Constitu- 
tion against action taken on the authority of Community legislation which would to the extent 
of any conflict be inapplicable in the Federal Republic: Internationale Handelsgesellschaft v 
EVst [I9741 2 CMLR 540. But this decision was reversed, in the light of developments in 
Community law, in Re the application of Wiinsche Handelsgesellschafi [I9871 3 CMLR 225, 
262-5. See also, resulting from this judicial conflict, the Report of the Legal Affairs Commtttee 
of the European Parliament on the primacy of Community law and the ~ r o t e ~ t i o n  of Fun- 
damental Rights, 26 November 1975 (Doc 390/75). See also Fa Sternike & Wernlag v Bundesatnt 
Ernahrung & Forstwirtschaft [I9801 2 CMLR 531; Staatsanwalt Freiburg v Franz Keller [I9861 
ECR2897. The Italian Constitutional Court has also been hesitant about abdicating in principle 
all right to ensure, as against action by the Community, due observance of thd fundamental 
principles of the Constitution, although recognising that in practice any conflicts of that kind 
were most unlikely to occur: Costa v ENEL [I9641 CMLR 425,430; Fronttni v Minrstero delle 
Frnanze [I9741 2 CMLR 372; SpA Granital v Ammrnrstrazione finanzuzruz, CMLR Rev, 21 
(1989  p 756 (on which see La Pergola and Del Duca, AJ, 79 (1985), pp 598-621). For discussion 
of the issues see I1 primato del dirctto comunitarro e i giudrcr Italiant (1978), by the Centro 
nazionale di prevenzione e difesa sociale. See also, generally, Bebr, Deve1opmt;nt of Judrcuzl 
Control of the European Communities (1981), pp 614-718. 
See also s 3 on the effect to be given to decisions of the Court of Justice. The House of Lords has 
accepted the primacy of Community law over English law: The Siskrna [I9771 3 All ER 803. See 
also Macarthys Ltd v Smith [I9811 1 All ER 11 11 ; Garland v Bntish Rarl Engtneering Ltd [l982] 
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(4) The United States of America 
In the United States the princi le that international law is part of the law of the 7 land has been clearly adopted.9 Customary international law which is universal- 

2 AC 751 (with comment by Hood Phillips, LQR, 98 (1982), pp 524-6); R v Secretary ofstate 
for Transport, exparte Factortame Ltd (No 2) [I9901 3 WLR 818,856 (on which see Parliamen- 
tary Debates (Commons), vol 175, cols 141-3 (written answers, 26 June 1990); Magliveras, 
ICLQ, 39 (1990), pp 899-914; Allott, CLJ, 49 (1990), pp 377-80; Wade, LQR, 107 (1991), pp 
1-4). 

See generally on the European Communities Act 1972 and the constitutional position 
concerning the relationship between Community law and the law of the UK, Legal and 
Constitutional Implications of United Kingdom Membership of the European Communities 
(1967), Cmnd 3301; Mitchell, CML Rev, 5 (1967-68), pp 112-32, and (with others) CML Rev, 
9 (1972), pp 134-66; de Smith, MLR, 34 (1971), pp 597-614; Petersmann, Die Souveranitat des 
Britischen Parliaments in den Europaischen Gemeinschaften (1972); Trindale, MLR, 35 (1972), 
pp 375-402; Howe, International Affairs (1973), pp 1-13; Forman, CML Rev, 10 (1973), pp 
39-55; Allott, AFDI, 19 (1973), pp 35-101; Dreyfus, Revue trimestrielle de droit europten, 9 
(1973), pp 242-59; Thelen, Die Vereinbarkeit des Vertrages zur  Griindung der europiiiscch 
Wirtsch~fts~erneinschaft mit der britischen Verfassung (1973); Hoggett in The Law of the 
Common Market (ed Wortley) (1974), pp 53-76; Collins, European Law in the UK (1975); 
Lasok and Bridge, Law and Institutions of the European Community (2nd ed, 1976), ch 12; 
Marescau, ICLQ, 28 (1979), pp 241-57; Jeconelli, ibid, pp 65-71; Hood Phillips, LQR, 96 
(1980). DD 31-4: Steiner. ibid. DD 126-39; Usher in International Law in the International \ - -  -,, r r  - - , 

System (ed Butler, 1987); pp 9<:112. 
91 See Picciotto, The Relation of International Law to the Law of England and the United States 

(1915), pp 109-124; Wright, The Enforcement of International Law through Municipal Law in 
the Unitedstates (1916), and AJ, 11 (1917), pp 1-21; Scott, AJ, 1 (1907),pp 852-66; Potter, ibid, 
19 (1925), pp 315-26; Sprout, ibid, 26 (1932), pp 280-95; Hyde, BY, 25 (1937), pp 1-16; Reif, 
AJ, 34 (1940), pp 661-79; Wright, A] Proceedings, 1952, pp 71-85; Dickinson, ibid, pp 
239-260, and In Hag R, 40 (1932), ii, pp 328-49; Erades and Gould, The Relation between 
International Law and Municipal Law in the Netherlands and in the United States (1961); 
Bourgignon, AJ, 71 (1977), pp 270-95; Restatement (Third), i, pp 40-69; Klein, Yale JIL, 13 
(1988), pp 332-65 (with particular reference to the application of human rights principles as 
customary international law); and (with particular reference to the power of the Executive, as a 
matter of US law, to authorise conduct contrary to international obligations resting on the 
USA) Charney, AJ, 80 (1986), pp,913-22, Glennon, ibid, pp 923-30, Henkin, ibid, pp 930-7, 
Kirgis, AJ, 81 (1987),.pp 371-5, D Amato,ibid, pp 375-7, Paust, ibid, pp 377-90). And sees 76. 

See also The Neretde (1815) 9 Cranch 388; United States v Smith (1820) 5 Wheaton 153; The 
Scotia (1871) 14 Wallace 170; The Paquete Habana (1899) 175 US 677; Respublica v De 
I nnorhmmx 11784). 1 Dall. 111. In the Interhandel case the US asserted in argument that -. . -. . . .r - , . . . ,,- --, 

international law was applied and administered by domestic courts as part of the law of the land: 
Pleadinns, p 504; see also the judgement of the ICJ in that case, ICJ Rep (1959), p 28. In US v 
~ o n t n r m e h  the Court of ~ p p e d s  for the 11th Circuit acknowledged that in a proper case a - ,  
defendant could justify a viofaiion of domestic law on the ground that it was inconsistent w ~ t h  
international law: AJ, 80 (1986), p 346. In Amerada Hess Shtpptng Corporatron v Argentine 
Republic a US Court of Appeals held that, for the purposes of the case with which it was dealing, 
international law was to be applied as it had evolved rather than as it had been at the date the 
statute in question was enacted: (1987), ILR, 79, pp 1, 11 (reversed by the Supreme Court, on 
other grounds, ILR, 81 p 658). See, similarly, Tel-Oren v Lzbyan Arab Republic, ILM, 24 
(1985), pp 370, 373, 385-6; and see this § n 22. 

The universal jurisdiction in respect of certain grave crimes of an international character 
accepted in customary international law is recognised and applied by US courts: Dem~anluk v 
Petrovsky (1985), ILR, 79, p 535. Even where a rule of customary international law is part of US 
law, it will depend on its content whether it gives rise to a private right of action to enforce it: 
Handel v Artukovtc (1985), ILR, 79, pp 397, 401-3. 

From the principle that international law is part of the law of the land it would seem to follow 
that the residua7 power of a final and authoritative interpretation of international law is within 
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ly recognised, o r  has at any rate received the assent of the 
binding upon American courts and will be applied by them. 
courts may be guided, o r  even bound, by suggestions or statem 
by the executive branch of government on certain matters aff 
of foreign relations.92 By the Aliens Tort Claims Act federal c 
cion in any civil action by an alien for a tort 'committed in vi 
nations o r  a treaty of the United  state^'.'^ 

As to treaties, Article VI of the Constitution provides t 
under the Authority of the United States' are part of the su 
binding on the judges in every state, anything to the con 
tions or laws no twi th~tanding .~~  However, so called 

the jurisdiction of the supreme legislative and judicial organs of the Union as di4tinguished from 
those of the states. See also Jessup, AJ, 33 (1939), pp 740-43. Although it is in t l ~ e  application of 
that principle that lies to some extent the explanation of the occasional refusalof the coum of 
the USA to exercise jurisdiction following upon seizure or arrest contrary to hernational law 
(see The Mazel Tov, reported as Cook v The United Stcrter (1933) 288 US 1102, and see for 
comment thereon, Dickinson, AJ, 27 (1933), pp 305-10, and ibid, 28 (1934), pp 231-45), it is 
more normal for the courts to exercise jurisdiction even though the seizuremay have been 
contrary to international law (see § 119); similarly, the courts will usually~accept evidence 
notwithstanding that it was obtained in violation of international law (see S 119jn 16, final para), 
and apply the act of state doctrine even in respect of foreign laws contrary to international law 
(see 6 112). I 

AS-to the appltcat~on of lnternat~onal law as between the membe~ states of a,federatlon, or '1s 
between the federal state and ~ t s  member states, see § 75, n 11 

'' See § 460. 
93 28 USC § 1350 (or~g~nally enacted In 1789). See Burley, AJ, 83 (1989), pp 461-93 Fol Ldaer 

arlslng from t h ~ s  provwon seeAbdu1 Rahman Omar Adra v Clrft (1961), ILR, 32, p 1 ,  Lopes v 
Reederez Rtchard Schroder (1963), ILR, 34, p 1, Tel-Orerr v Ltbyan Arab Republtc, AJ, 78 
(1984),p 668, ILM, 24 (1985), p 370 (and see comment by d'Amato and Rubm, AJ, 79 (1985), yp  
92-113), Ftlarttga v Pena-Irala (1980, 1984), ILR, 77, p 169 (and see comment by Harsan, 
ICLQ, 32 (1983), pp 250-8, and Blum and Sten~hardt, Harv ILJ, 22 (1981), pp 53-113), 
Jean-bstev Duvalzer, AJ, 82 (1988),p 594 The valueof the Act 1s d~mln~shed by theentltlernent 
of the defendant In many cases to sovereign mmunlty, whether of a fore~gn state (egSrde,man v 
Republzcof Argentma, AJ, 79 (1985), p 1065 (on wh~ch see Dletench, Harv ILJ, 26 (1988), pp 
594-600), von Dardel v USSR, AJ, 80 (1986), p 177, Argerrttne Republtc 4 Amerada Hen 
Shrppmg Corp (1989), ILR, 81 p 658 (on the vallousstages of whrch see Montgomery, HarvlLJ, 
29 (1988), pp 215-22, K~rg~s ,  AJ, 82 (1988), pp 323-30, Janney, H a ~ v  ILJ, 31 (1990), pp 
368-76), affirrnmg that the Forelgn Sovereign Irnmunrtles Act (below, p 344) plovldes the sole 
bass for jur~sd~ct~on over a f o r e p  state, and that the Allen T o ~ t  Clams Act cannot be used fot 
that purpose) or of the USA (eg Sancher-Espmoza v Reagan, AJ, 80 (1986), p 350, with 
comment by Cole, Haw ILJ, 26 (1985), pp 155-88): and see § 110, n 1 In thls context note alao 
the obsewat~on ~n Dreyfusv von Ftnk, AJ, 71 (1977), p 149, that the law ofnatldns, hke a general 
treaty, has been held not to be self-execut~ng so as to vest a plantiff w ~ t h  ~ n d ~ v ~ d u a l  legal rlghts '.' See generally Restatement (Thrrd), I, pp 40-69; Jackson, The Effrct of Treatzes sn Dome,trc Law 
(eds Jacobs and Roberts, 1987), pp 141-70. For an lnterestlng example of the treaty-mak~ng 
power bemg effect~vely used for (leg~slat~ve) amon wh~ch m~ght  otherwise be unpossrble undel 
the Const~tution see the Amerlcan case of State of Mtssoun v Holland, Urrtted States Game 
Warden (1920) 252 US 416, AD 1 (1919-22), N o  1 (wnh further references) See also Black, I11 
Law Rev, 25 (1930), pp 911-28 for a crltlclsm of the dec~s~on  See also Dumbauld, AJ 50 (1956), 
pp 69-80, as regards the early law In respect of the appl~cat~on of treaties In the USA As to the 
proposed constitut~onal amendment to 11mn the treaty-mak~ng power so as to prevent Increases 
in executtve power, see Whnton and Fowler, AJ, 48 (1954), pp 23-56, ~lnchirbtd ,  pp 57-82, 
Olwer, AJ, 51 (1957),pp 606-8. The appl~cabll~ty of a treaty depends on the other relevant state 
also bemg aparty to ~ t :  see Wtllzamsv Blount (1 970), ILR, 56, p234; USv Cadena, AJ, 73 (1979), 
p 302 I 
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which in the contemplation of international law are treaties, are not in all respects 
regarded as such for purposes of Article VI.95 A treaty provision will only be 
applied by the courts if it is s e l f - e ~ e c u t i n ~ : ~ ~  in other cases some further legisla- 
tive or administrative action is needed before effect can be given in municipal law 
to the treaty provision.97 

If legislation conflicts with a treaty, the resolution of the conflict depends on 
whether it is federal or state legislation which is involved. State legislation does 
not prevail over a prior o r  subsequent treaty (including executive agreements) in 
conflict with it;98 but a federal statute is binding on the courts even if it is in 
conflict with previous customary international law or while the statute 

95 US v Guy W Capps, Inc, ILR, 20 (1953), p 412. 'Treaties' are concluded by the President, acting 
with the advice and consent of the Senate (Art 11, s 2(2) of the Constitution). The authority of 
the Senate is thus not required for the conclusion of executive agreements, although a law passed 
in 1972 (known as the Case Act: ILM, 11 (1972), p 11 17) requires international agreements, 
other than treaties, entered into by the USA to be transmitted to Congress within 60 days of 
their entry into force. See also the Senate Committee on Foreign Relations' Repon on the 
International Agreements Consultation Resolution, and the text of that Senate Resolution, at 
ILM, 18 (1979), p 82. As to the role of the Senate in connection with the conclusion of treaties 
see also 4 607, nn 3,113 and 11. See further, 4 636, n 4, as to executive agreements. Where a statute 
uses the term 'treaty', it is a matter of interpretation in each case whether that term includes not 
only treaties in the narrow sense of the term but also such international agreements as take the 
form of executive agreements: Weinbergerv Rossi, ILM, 21 (1982),p660. For adecision holding 
the Universal Postal Convention not to be a treaty (or an executive agreement), but to have the 
effect of only an administrative regulation, and as such incapable of prevailing over US law, see 
Wiiliams v Blount (1970), ILR, 56, pp 234, 240. 

96 See Fosterv Nielson (1829) 27 US (2 Pet)253,314; Clark v Allen (1947) 331 US 503,508; Fujiiv 
California, ILR, 19 (1952), p 312 (and comment thereon, cited at 4 433, n 17); Milliken v State of 
Florida (1961), ILR, 32, p 342; US v Mason (1965), ILR, 42, p 232; Spiess v C Itoh & Co 
(America), AJ, 75 (1981), p 972; Frolova v USSR, AJ, 79 (1985), p 1057; People of Saipan v 
United States Department of the Interior (1974). ILR, 61, pp 113, 134-5; Handel v Artukovic 
(1985), ILR, 79, pp 397,399-401 ; Islamic Republicof Iran v Boeing Co, AJ, 80 (1986), p 347. A 
treaty's provisions will not be enforced where to do so would defeat foreign policy objectives of 
the US Government: Federal Republicof Germany v Elicofon (1970-73), ILR, 61, pp 143,154. 

See also Evans, BY, 30 (1953). pp 178-205, and AS Proceedings (l951), pp 66-76;Turlington, 
ibid, pp 76-82; Byrd, Treaties and Executive Agreements in the Unitedstates (1960); Russotto, 
L'Application des traitis self-execnting en droit Americain (1969); Riesenfeld, AJ, 74 (1980), pp 
892-904; Paust, AJ, 82 (1988), pp 760-83. 

A resolution of the U N  Secur~ty Council has been held not to be a self-executive agreement: 
see Dims v Dent, ILM, 14 (1975), p 797; Diggs v Richardson, AJ, 72 (1978), p 152; Kangai v .. 

~ a n c e ; > ~ ,  73 (1979), p 297. '' See Mannington Mills Incv Congoleum Corporation(1979), ILR,66,pp487,497-8. Legislation 
giving effect to a treaty may impose stricter requirements than those   re scribed in the treaty 
where that is consistent with the treaty's objectives: Deutsche Lufthansa AG v CivilAstronau- 
tics Board (1973), ILR, 61, p 625. 

9R See eg Clark v Allen (1947) 331 US 503; USv Pink (1942) 315 US 203; Territory ofHawaiiv Ho, 
ILR, 26 (1958-II), p 557; Bethlehem Steel Corporation v Board of Commissioners of the 
Department of Water and Power of 1.0s Angeles (1969), ILR, 53, p 19; Guiseppe v Cozzani 
(1960), ILR, 31, p 1; Testa v Sorrento Restaurant Inc (1960), ibid, p 344; Baldwin-Lima- 
Hamilton Corporation v Superior Court in and for City and County of San Francisco (1962), 
ILR, 33, p 390; Diggsv Schultz (1971), ILR, 60, p 393; UnitedStatesv City of Glen Cove (1 971), 
ILR, 57, p 332; United Stater v County of Arlington, Virginia (1982), ILR, 72, p 652. 

99 Re Dillon: see Wharton, i, p 667; Moore, v, p 78 See also eg Santovincenzov Egan (1931) 284 US 
30; USV Claus, 63 F Supp 433; AD 3 (1 946), No 83; Lauritzen v Larsen (1953) 345 US 571, ILR, 
20 (1953). 197; Ballester v US, ILR, 22 (1955), p 460; Hing Lowe v US, ILR, 23 (1956), p 453; 
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will give way to a subsequent self-executing treat;''' although perhaps not to a 
later executive agreement:''' neither a treaty norjan executive agreement may 
derogate from the C o n ~ t i t u t i o n . ' ~ ~  In doubtful cases statutes will be interpreted 
in the light of a resumption that the legislature did not intend t o  overrule g international law1 and if at all possible treaties will be carefully construed so as 
not to derogate from the authority and jurisdiction of the states.'04 

(5) Other states I 
i 

The position in other states is similarly varied.'05 'In a number of states, which 
werg formerly British dependent territories and aie now, o r  were, members of 
the Commonwealth, the law is similar to  that of the' United Kingdom.lo6 Thus in 

I 

Retdv Covert, ILR, 24 (1957) p549; YeeStv Boyd, rb~d, pk77; Tagv Rogers(1959), 11 R, 28, p 
467; Brandon v SS Denton (1962), ILR, 33, p 385; LhggJ v Schulti. (1971), 11 R, 60, p 393. 
Commrttee of Unrted States Cttrzens Ltvrng m Ntcaragua v Reagan, AJ, 83 (1969), p 380 A 
statutory requirement to  pay taxes is not avo~ded by bemg In pan requ~red to support actlon by 
the state (in caw, the war In Vietnam) whtch IS allegedly contrary to lnternat~onal l aw Farmerv 
Rountree, ILR, 23 (1956), p 1. As to the effects of the Pres~dent's proclamat~on of a treaty see 
Reiff, AJ, 30 (1936), pp 63-79. I 

IW See Cook v The Unrted States (1933) 288 US 102; AJ, 27 (1933), pp 559-69; and Mrnerva 
Automobzles Incv  Untted States, AD, 9 (1938-40), N o  196; US v Postal, AJ, 73 (1979), p 698 
(with comment by Re~senfeld, AJ, 74 (1980), pp 892-904); Zentth Radto Corp v Matsushtta 
Electrrc Industrral Co Ltd, AJ, 75 (1981), p 379; Untted States v Palestme Lrberatton Organtsa- 
tron, ILM, 27 (1988), p 1055, 1079ff (thxs case was pan 01 a wlder dlspute, ~nvolvmg also an 
Adv~sory Opmon  of l i e  ICJ on theApp1~~abrl~ty ofthe Oblcgatron to Arbttrate underSectron 21 
of the Unrted Nattons Headquarters Agreement of 26June 1947, ICJ Rep (1988), p 12, see also 
associated documents at ILM, 27 (1988), pp 712-834; and 4 49, n 9), Untted States v Mclnttre 
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(1973), ILR, 61, p 182. 
US v Guy W Capps, Inc, ILR, 20 (1953), p 412; US v ~dpe land ,  ILR, 23 (1956). p 241 

Io2 On  the problems raxsed, In the USA, by a confl~ct between a treaty and the provwlons of the 
Constrtutton, see Cowles, Treatres and Constttuttonal ~ a &  Property Inte+erences and Due 
Process of Law (1941), and Reid v Covert, ILR, 24 (1957), 1: 549, In wh~ch the Supreme Coun 
held the provlslons of certaln treatles unconst~tutlonal (also Burdell v Canadmn Pacrfic Atrltnes 
Ltd, AJ, 63 (1969). p 339), See9  v US, ILR, 22 (1955), pp 398, 403, Gersser v Unrted State5 
(1975-77). ILR, 61, p 443. 

'03 See eg, cases c~ted xn prevlous n, and Peters v McKay, ILR, 18 (1951), No 152; Laurttzen z 
Larsen, ILR, 20 (1953), p 197; Peter Alien Clam (1959), ILR, 30, p 204; USexrelPerez-Varella 
v Esperdy (1960), ILR, 31, p 405; McCulloch v Sonedad Nacronal de Martneros de Honduras 
(1963), ILR, 34, p 51 ; Leasco Data Processrng Equtpment Corpn v Maxwell (1972), ILR, 60, p 
51; Federal Trade Commlrston v Compagnte de Satnt-Gobatn-pont-6-Mousson, ILM, 20 
(1981), p 597 (and see Millon, Harv ILJ, 22 (1981), pp 458-64 ; Imrntgratron and Naturaltzatron 
Seruzce v Cardoza-Fonseca (1987), ILR, 79, pp 610, 618- 1 4, 628 

Similarly aself-executmg treaty's appllcatxon In US law 1s not deemed to have been abrogated 
or  amended by a later statute unless Congress's lntentlon to,do so 1s clear: see eg Trans World 
Always Inc v Franklrn Mtnt, ILM, 23 (1984), pp 814, 819, 

lo' US v Ptnk (1942), 315 US 203,230; von Engelbrechten v ~ k v ~  Bros Inc, AJ, 64 (1970), p 433 
See generally Ruth Masters, Internatronal Law rn Natronal Courts (1932); Mosler, Hag R, 91 
(1957), i, pp625-705, Se~dl-Hohenveldern, ICLQ, 12 (1963)j pp 90-101, L~par t~ ,  R1.32 (1954), 
pp 149-60; Verdross, rbtd, pp 3-14; Holloway, Modern Trends tn Treaty Law (1967). pp 
105-383; the repl~es from governments to the ILC concernmg the law of treatles, YBILC 
(1950), 11, pp 197-221, and those pans of Laws and Practtces concernrng the Conclusron of 
Treatres (1953) (UN Legdatlve Senes) wh~ch refer to the appl~cation of treattes In ~nternal law 

'" See generally, Fawcett, The Bnttsh Commonwealth rn Internattonal Law (1963), pp 16-74 As 
to the problems whxch can arlse In federal states, lncludmd those of the Commonwealth, In 
givlng effect to xnternat~onal obhgauons entered Into by the state, see 5 76. 

5 I 
1 
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Canada a treaty requires legislative action before private rights are affected,''' 
and a statute will prevail notwithstanding that it may be in conflict with a 
treaty.Io8 In Australia effect will be given to an established rule of customary 
international law unless to  do so would be inconsistent with a statute;Io9 legisla- 
tive action is required before a treaty can have effect in Australian law."OThe law 
of India requires legislation in order that a treaty may create rights or obligations 
enforceable in the courts, confers priority on a statute over a treaty (and over 
customary international law) should the two be in conflict, and recognises the 
need to interpret a statute so as, if at all possible, to avoid such a conflict."' In 
Kenya the attitude of the courts appears to be similar, at least as regards 
treaties."' In New Zealand too legislation is required if implementation of a 
treaty calls for a change in the existing law;'I3 and there, as well as in Pakistan, 
the principle that if possible statutes are not to be construed as abrogating 
international law has been applied."" 

In South Africa treaties, in the absence of legislation giving the relevant 

lo' See Re Arrow River Tributaries Slide and Boom Co, AD, 6 (1931-32), N O  2;  Re Noble and 
Wolf, AD, 15 (1948), N o  100; Francis v R ,  ILR, 23 (1956), p 459; R v Canada Labour Relations 
Board (1964), ILR, 42, p 267; Mastini v Bell Telephone Co  of Canada (1971), ILR, 60, p 389; 
Minister of Manpower and Immigration v IXaz Fuentes (1974). ILR, 69, p 295. See generally 
Jacomy-Millette, L'lntroduction et /'application des trait& internationaux au Canada (1971). 

Io8 See Swait v Board of Trustees of Maritime Transportation Unions (1966), ILR, 43, p 1 .  See also 
Croft v Dunphy (1933) 1 DLR 225, [I9331 AC 156, where the same view was expressed, obiter, 
with regard to the right of Canada to legislate outside Canadian territorial waters. 

Io9 See Polites v The Commonwealth, AD, 12 (1943-45), N o  61; Chow Hung Ching v R ,  AD, 15 
(1948). N o  47: Chin Yin Ten v Little (1976), ILR, 69, pp 76, 80; Koowarta v Bjelke-Petersen - - 

i1962jl ILR, 68, 181. 
"O See Bluett v Fadden, ILR, 23 (1956), p 477; and Bradley v Commonwealth ofAustra[ia (1973), 

ILR, 52, p 1, treating a U N  Security Council resolution as if it were a treaty. See generally 
~lexandrbwicz, ICLQ, 13 (1964). pp 78-95. 

Article 51(29) of the Constitution gives the federal government power to legislate with 
respect to external affairs, which includes legislation to implement a treaty: see Commonwealth 
of Australia v State of Tasmania (1983), ILR, 68, p 266. 

" I  See Birma v State, ILR, 17 (1950), N o  5;  Union of India v la in  and Others, ILR, 21 (1954), p 
256; Sharma v State of West Bengal, ibid, p 272; Maharaja Bikram Kishore of Tripura v 
Province ofAssam, ILR, 22 (1955), p 64; Steenho[fv Collector of Customs (1959). ILR, 31, p 241; 
MIS Tilakram Rambaksh v Bank of Patiala (1959), ibid, p 4 ;  Sudhansu Sekhar Singh Deo v 
State of Orissa (1960), ILR, 53, p 568; Jolly George Varghese v Bank of Cochin, Indian JIL, 20 
(1980), p 231. See also Alexandrowicz, ICLQ, 1 (1952), pp 289-300; Irani in Studies in Law: An 
AntholoU of Essays in Municipal and Internattonal Law (ed Desh~ande, 1961); Agrawala, 
International Law: Indian Courts and Legislature (1965). Note also that Art 51 of the Constitu- 
tion exhorts the agencies of the state to foster respect for international law and treaty obligations 
in the dealings of organised peoples one with another. 
See Okunda v Republic, and (on appeal) East African Community v Republic(1969-70), ILR, 
51, pp 414,420; and comment by Ross, ICLQ, 21 (1972), pp 361-74. See also Isabirye, Indian 
JIL; i o  (19801, pp 63-82. 
Hoani te Heuheu Tukino v Aotea District Maori Land Board [I9411 AC 308;Ashby v Minister 
of Immigration [I9811 1 NZLR 222 (on which see Elkind and Shaw, BY, 55 (1984), pp 
189-248); and see Hastings, ICLQ, 38 (1989), pp 668-82. Ambiguous statutory provisions are, 
if possible, to be interpreted consistently with even a non-binding resolution of the Council of 
the League of Nations: Levave v Immigration Dept [I9791 2 NZLR 74; Falema'i Lesa v 
Attorney-General of New Zealand [I9831 2 AC 20. 
Im~erial  Tobacco Company o f  India v Commissioner of Inmme Tax, South Zone, Karachi, ILR, 
27'(1958), p 103; R v 'Fin;b& (1967), ILR, 45, pp 4, 17. 

provisions the force of law, d o  not affect the rights of individ~als ,"~ and d o  not 
prevail over a contrary statute;'16 while customary international law forms art 
of the law of the land and will be ascertained and applied by the courts. 1 R 

Not all formerly British territories have adopted the British 'common law' 
a proach. In Cyprus the matter is regulated (at least so far as cbncerns treaties) by 
t R e Constitution, Article 169(3) of which provides that trdaties concluded in 
accordance with the provisions of the Article 'shall have, as from their publica- 
tion in the Official Gazette of the Republic, superior force to  any municipal law 
on condition that such treaties, conventions and ageementd are applied by the 
other party thereto'. I 

Because much of the law of Israel is based on laws applied id the former British 
mandated territory of Palestine, Israeli courts act in the matter in accordance 
with principles similar to those applied by English courts. Customary interna- 
tional law which has received general international recognitidn is part of the law 
applied by the courts, unless it is in conflict with a statute;"' a treaty may not be 
directly relied on by individuals before the courts, which will not enforce a treaty 
save in accordance with legislation giving effect to it in Israeli law;Il9 where a 
statute is in conflict with a treaty, the statute prevails; the courts will, however, 
try to interpret a statute so as to avoid a conflict with ~s/ael's international 
obligations under treaties o r  customary international l a ~ . ' ~ P  

In a number of states the relationship between the national law and interna- 
tional law is wholly o r  partly determined by express /provision in the 
Const i t~t ion. '~ '  Just as a number of former British territories have in general 

I 

I t s  Pan Amertcan World Arrways Inc v SA Fire and Acadent Insurance Co Ltd (1965), ILR, 52, p 
422; and see generally Bridge, ICLQ, 20 (1971), pp 746-9; Schaffer, ICLQ, 32 (1983), pp 
277-315. 
S v  Tuhadelent (1968), ILR, 52, p 29; and see note in ICLQ, 18 (1969), pp 789-90. See also Btnga 
v Cabrnet for South West Afrrca (1988), ILR, 82, pp 465, 486. I 

Parkzn v Government of the Ripublrque Demonattque drr Congo [197\] 1 SA 259 (W); South 
Atlantrc Islands Development Corporatton v Buchan (1970). ILR, 55, p , l  ; Ndult v Mrnrster of 
Justtce (1977), ILR, 69, p 145; Inter-Sctence Research and Development Servtces (Pty) Ltd v 
Republrca Popular de Mocambrque (1979), ILR, 64, p 689; Kaffrarta P~operty Co  (Pty) Ltd v 
Government of the RepubLc of Zambta (1980), ILR, 64, p 708. 

"' Srlberwacht v Attorney-General, ILR, 20 (1953), p 153; Stampferv Attorney-General, ILR, 23 
(1956), p 284; Attorney-General of Israelv Etchmann (1962), ILR, 36, pp 5, 277, 280-1. See 
generally Lapidoth, RG, 63 (1959), pp 65-93, and La Concluston des trattis rnternattonarrx en 
Israel (1962). 

O9 Custodran of Absentee Property v Samra, ILR, 22 (1955), p 5; Rrchuk J ~ t a t e  of Israel (1959), 
ILR, 28, p 442; Attorney-General of Israelv Kamrar (1966-68), ILR, 44, p 197; Abd a1 Affo v 
Commander of the IDF Forces m the Gaza Strtp, ILM, 29 (1990), pp 139, 155-8. 

Iz0 Sternberg v Attorney-General, ILR, 18 (1951), N o  4 ,  Waskerz v Attorney-General, ILR, 21 
(1954), p 236; Attorney-General of Israel v Erchmann (1962, ILR, 36, pp 5, 277, 280-1, 
Attorney-General of Israel v Kamrar (1966-68). ILR, 44, p 197 I 

"I See generally on the developments of the const~tutlonal law of varlous countries In the d~rectlon 
of apply~ng lnternattonal law d~rectly w~thtn states, Mlrk~ne-Guetzevltch, RG, 52 (1948), pp 
375-86; Morgenstern, BY, 27 (l95O), pp 86-90; Preuss, Mlch Law Rev, 4 1  (1953), pp 1 1  17-42 
See also Deever, Corn Law Rev, 36 (1951), pp 505-33; Paul de Vlsscher, 'Les tendances 
internattonales des constltutlons modernes', Hag R, 80 (1952), I, pp 515-76 and Mangoldt, 
Jahrbuch fur Internattonales Recht, 3 (1954), pp 11-25; Golsong, BY, 38 (1962), pp 445-56; 
Wilson, AJ, 58 (1964), pp 432-6 

In a different category are those constltut~onal provlslons wh~ch embddy part~cular rules of 
~nternatlonal law, such as the renunclatlon of waqor  the treatment of ahens In accordance w ~ t h  

I 
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followed the British approach to the relationship between international law and 
national law, so too have several former French territories adopted in their 
constitutions provisions similar to those in the Constitution of F r a n ~ e . ' ~ ~  Thus 
Article 32 of the 1959 Constitution of Tunisia (as amended) provides that treaties 
only have the force of law after their ratification, and treaties duly ratified have 
authority superior to that of laws. Similarly, Article 72 of the Constitution of 
Chad, and Article 64 of the Constitution of Mali, provide that duly ratified o r  
approved treaties shall, from the date of publication, prevail over national laws, 
provided that the treaty in question is being applied by the other party. 

In some federal states'23 the constitutional provision is on lines similar to that 
adopted by the United States of America, at least in providing that treaties, as 
part of the supreme law of the land, must always prevail over the laws and 
constitutions of the member states of the federation. Thus Article 31 of the 
Constitution of Argentina provides that treaties with foreign powers are part of 
the supreme law of the nation, and are binding on the authorities of every 
province, notwithstanding anything to the contrary in provincial laws or con- 
stitutions. A law passed in 1863 establishes the order of priority to be given by 
the courts to various categories of law: it provides that they 'shall apply the 
Constitution as the supreme law of the Nation, the Acts approved or  which may 
be approved by Congress, the treaties with foreign countries, the individual laws 
of the provinces, the general laws applied in the country in the past and the 
principles of international law, in the order of priority hereby es tab l i~hed ' . '~~  
Treaties, being part of the supreme law of the land, have been held by the 
Supreme Court to prevail over inconsistent federal statutes, even if enacted 
subsequent to the treaty.'25 A treaty may be ap lied by the courts even if there 
has been no detailed implementing legislation.g6 Customary rules of interna- 
tional law have also been held to be binding on Argentine courts.127 Article 133 
of the Constitution of Mexico contains a provision essentially similar to that in 
the Argentine Constitution. Although treaties have according1 been held to 
have the force of law and to be applicable by Mexican courts," they cannot 
derogate from provisions of the Constitution i t ~ e 1 f . l ~ ~  

An explicit incorporation of both treaties and customary international law is 
to be found in Article 5(1) of the Constitution of the Republic of Korea, which 
provides that 'treaties duly ratified and promulgated in accordance with this 

international law (eg Arts 10 and 11 of the Italian Constitution of 1947, and Art 9 of the Japanese 
Constitution). 
See p 65. 
As to the problems which, because of the division of powers in federal states, arise in giving 
effect to international obligations, see $ 76. 
See the Memorandum of 13 September 1951 by the Argentine Permanent Delegation to the U N ,  
Laws and Practices Concerning the Conclusion of Treaties, (1953) ( U N  Legislative Series), pp 
4-5. 
Martin y Cia Ltda v The Government, ILR, 26 (1958-II), p 567. 
Montero v Fernandez, AD, 9 (1938-40), N o  188; Editorial Noguer v Editorial Forjador, AJ, 55 
11961). D 751. 
k e  ~z&hi, ILR, 24 (1957), p 173. 
F R Conde v Secretam of  Foreinn Relations, ILR, 17 (1950). N o  6; but cf Re Destileria Francesa, 
ILR, 24 (1957), p 59b. ' 

., 
Re Vera, AD, 15 (1948), No 114; Re Ramirez, ILR, 20 (1953), p 410. 

Constitution and the generally recognised rules of Interdational Law shall have 
the same effect as domestic laws of the Republic of ~obea ' .  An equally wide, 
although slightly less clearly expressed, provision is contfined in paragraph 2 of 
Article 98 of the Constitution ofJapan, which reads: 'TheTreaties concluded by 
Japan and established laws of nations shall be faithfully observed'. The accepted 
view seems to be that this provision establishes that Japanese courts can apply 
treaties and customary international law, although it is not clear whether their 
status is equal to o r  superior to that of Japanese Iaw.130 

Amongst other states one may note that in Morocco the courts have clearly 
held international law and municipal law to be part of a single system of law in 
w k h  the former has superior standing, so that a treaty prevails over national 
laws;'3' in Brazil a treaty has been held to prevail ovedprior and subsequent 
national 1 a ~ s . l ~ ~  In relation to the Soviet Union, and several other East European 
States, the matter is discussed in terms of theory rather than of judicial 
practice.133 Soviet legal theory has always tended towardis a dualist approach to 
the relation between international law and municipal law. Prevailing theory 
appears to recognise that a treaty which has been publishdd after being approved 
by the relevant authorities of the state - a process which does not necessarily, o r  
even normally, involve the passage of legislation impleqenting the treaty, but 
may consist of the act of approval of the treaty by the qrgan of state constitu- 
tionally responsible for the conclusion of treaties - is binding upon individuals in 
the state; and that if there is any conflict between a treaty and a national law every 
attempt will be made to reconcile the two, but if that fails the conflict will be 
resolved in the light of the principle lex posterior priori derogat. 

I 

§ 20 Presumption against conflicts between international and national 
law The various national legal systems usually contain a number of presump- 
tions which serve to facilitate the application of internatiobal law by their courts. 
Perhaps the most widely adopted of these is that, although national courts must 
apply national laws even if they conflict with international law, there is a 
presumption against the existence of such a conflict. As international law is based 
upon the common consent of the different states, it is ibprobable that a state 

I 
I 

See generally Kotani, RG, 64 (1960), pp 16-20; Takano, Jap Ann IL, 8 (1964), pp 9-24; 
Holloway, Modern Trends in Treaty Law (1967), pp 313-15. 1 

Under the Constitution formerly in force, it was believed that customary international law 
was part of Japanese law and treaties had the force of law if promulgated: RyutchiShzmoda v The 
State (1963), ILR, 32, p 626. I 

l 3  Ecoffard (widow) v Air France (1964), ILR, 39, p 453; and see Akfmmistration des Habous v 
Deal, ILR, 19 (1952), N o  67, for acceptance of the effect on Moroccan law of a judgment of the 
ICi. I 
~ e d e r a l  Government v Companhia de Radro Internacional do Brazil, ILR, 20 (1953), p 1. 

'33 See Margolis, ICLQ, 4 (1 955), pp 116-28; Triska and Slusser, T b i  Theory, Law and Polzcy of 
Soviet Treaties (1962), pp 106-11; Ginsburgs, AJ, 59 (1965), pp 5' 3 44; Grzybowski, Sovzet iZ - Public International Law (1970), pp 45-7, 441-3; Blishchenko, AJ, 69 (1975), pp 819-27; 
Korbut in International Law and the InternationalSystem (ed ~ u t l e r ,  1987), pp 95-8. See also, 
as to the position in Hungary before it became a Communist state, Arato, AJ, 43 (1949), p p  
536-41. But note Art 8(1) of the Constitution of the German Democratic Republic, wh~ch 
provided for the generally recognised principles of international llaw to be binding on every 
citizen: cf. n 49. t 

I 
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would intentionally enact a rule conflicting with international law. A rule of 
national law which ostensibly seems to conflict with international law must, 
therefore, if possible always be so interpreted as to avoid such conflict.' 

Another presumption which serves to avoid or limit conflicts between muni- 
cipal law and international law, particularly in the context of assertions of 
extra-territorial juri~diction,~ is the presumption that statutes are not intended to 
regulate matters outside the territory of the le islating state, at least to the extent 
that they may involve the conduct of aliens.'~his presumption, like that pre- 
viously mentioned, cannot however be applied where the legislature's contrary 
intention is clear.4 

4 21 Municipal law and the fulfilment of international obligations Although 
the way in which international law applies within a state is a matter regulated by 
the law of that state, the outcome affects the state's position in international law. 
International law imposes obligations upon and grants rights to states. So far as 
concerns rights, states are free to choose whether or not to exercise their rights to 
the full. If they do not do so international law has no concern with that omission, 
so long as any duties associated with the possession of those rights are per- 
formed. So far as concerns international obligations, however, international law 
requires that states fulfil their obligations and they will be held responsible if 
they do not. From the standpoint of international law states are generally free as 
to  the manner in which, domestically, they put themselves in the position to meet 
their international obligations; the choice between the direct reception and 

' See nn 33-6, for a number of English decisions; and n 103, for some decisions of US courts; as to 
other countries see, as to India n 11 I ;  as to Israel n 120; as to Pakistan n 114; as to Greece n 62. 
Other states whose courts have applied the same rule of interpretation include France (French 
State v Etablissements Monrnonsseaa, ILR, 15 (1948). N o  197): Federal Republic of Germany 
(Yugoslav Refugee (Germany) Case, ILR, 23 (1956), p 386); and Austria (Interpretation of 
Customs Valuation Statute (Austria) Case (1962). 1I.R. 40, p 1). 

In Cooperative Committee on./apanese Canadians v Attorney-General for Canada [I9471 AC 
87, there will be found an observation to the effect that the ~r inciple  according to  which statutes 
must be interpreted so as not to conflict with international law, did not apply to  the interpreta- 
tion of the Canadian War Measures Act 1927- an Act relating to powers to be exercised at a time 
of war, invasion o r  insurrection. As to whether a statute whose terms differ from those of a 
related treaty indicate the State's interpretation of the treaty, see 5 633, n 24. 
See §§ 138-9. 

' See American Banana Co v United Fruit Co (1909) 213 US 347,357; Amsterdam v Minister of 
Finance, ILR, 19 (1952), pp 229,231 ; Lauritzen v Larsen, ILR, 20 (1953), pp 197,201 ;Air  Line 
Stewards and Stewardesses Assoclnternational v Northwest Airlines Inc(1959), ILR, 28, pp 115, 
124; Air Line Stewards and Stewardesses Assoc International v Trans World Airlines Inc (1959), 
ibrd, pp 125,134-5; U S v  First National City Rank, AJ, 57 (1963), p 927; Draperv Turner[1965] 
1 Q B  4 2 4  Meyer Heine Pty Ltd v China Navigation Co  Ltd (1966), ILR, 52, p 291; US v 
Mitchell, XJ, 71 (1978), p 788; Bourlesan v ARAMCO, AJ, 83 (1989), p 375; Holmes v 
Bangladesh Biman Corp [I9891 A C  11 12, 1126ff; Argentine Republic v Amerada Hess Shipping 
Corp (1989), ILR, 81, pp 658,667; Somchai Liangsiriprasert v Government of the United States 
of America (Privy Council), ILM, 29 (1990), pp 1391, 1402. See generally Mann, Hag R, 111 
(1964). i. DD 63-72: Maxwell, Interpretation of Statutes (12th ed, 1969), pp 169-77; Craies on 
Latuli  i& (7th ed, 1971):ch 18. ' 

Eg Theophile v Solicitor General [I9501 AC 186, 195; Boissevain v Weil [I9501 A C  327; and see 
comments by Lord Diplock, Treacy v DPP [I9711 A C  537, 561-2. 
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application of international law, o r  its transformation into;national law by way 
of statute, is a matter of indifference, as is the choice betweenthe various forms of 
legislation, common law, o r  administrative action as the mkans for giving effect 

I I to international obligations. These are matters for each state to determine for 
itself according to its own constitutional practices.' 1 

From the standpoint of international law, a national law is generally regarded 
as a fact with reference to  which rules of international lawihave to be a ~ p l i e d , ~  
rather than as a rule to be applied on the international plane as a rule of law; and 
insofar as the International Court of Justice is called upon to express an opinion 
as,to the effect of a rule of national law it will d o  so by trdpting the matter as a 

uestion of fact to be established as such rather than as a duestion of law to be 
lecided by the court.' Thus a national statute prescribing treatment of aliens in a 
manner contrary to international law is simply one of the facts tending to 
establish the state's breach of its international obligations, and does not establish 
on the international plane the lawfulness of the state's action, however much it 
may d o  so on the national plane. A rule of international l a b  may, however, in 
certain cases directly involve the application of rules of nattonal law, as where a 
treaty provides a uniform law for some matter of private law; or international 
law may itself incorporate a concept of municipal law, in wh+h case international 
law, in the absence of any corresponding concept of its o w ,  will refer to the 
relevant rules generally accepted by municipal legal systems'which recognise the 
concept in q u e ~ t i o n . ~  I 

I 

I 
I The fact that two parties to  a treaty choose different legal techniques for implementing their 

treaty obligations in their internal law will not, therefore, constitute alack of reciprocity between 
them: Hza  Mainz v Kupferberg [I9821 ECR 3641, 3663-4. 
As to the role of municipal law as a source of international law, see b§ 10, 12, 13. 

See also § 150, n 9 as to the extent to  which decisions as to nationality taken by the authorities 
of the state in question are not necessarily binding upon an international tribunal. Similarly, 
while statements by the executive branch of government as to  the existe&e of a state of war might 
be binding on a national court, they are not conclusive for an internatibnal arbitration: Dalmia 
Cement Ltd v National Bank of Pakistan (1976), ILR, 67, p 61 1. j 8  
See the Care Concerning German Interests in Polish UpperSilesia (1926),PC1~, Series A, N o  7, at 
p 19; Serbian and Brazilian Loans Cases (1929) PCIJ, Series A, Nos 2011, at pp 18-20, and 124; 
Lighthouses Case (1934) PCIJ, Series A/B, N o  62, at p 22; Panevezys-$~ldutiskis Railway Case 
(1939) PCIJ, Series A/B, N o  76, at p 19; Nottebohm Case ICJ Rep ({959), at pp  20-1, 24-6. 

See generally on the role of national laws on the plane of international law, Jenks, BY, 19 
(1938),pp 67-103; Marek, RG, 66 (1962), pp  260-98; Strebel, ZBV,31(!9'71), pp 855-82, and (as 
regards municipal law influences on international law) ibid, 36 (1976), 168-87; and n 4 below, 
and § 13, n 6. Note also the remarks in the Opinions of Judges Morelli, q r o s  and Riphagen in the 
Barcelona Traction Case (Second Phase), ICJ Rep (1970), at pp  233-4, 272-4 and 335-8. 

' See the Barcelona Traction Case (Second Phase), ICJ Rep (1970), at pp 33-4,37. See also the 
Raibl Claim (1964), ILR, 40, p 260; and 1 95, nn 6, 7, as to  the contepts of 'mandate' and 
'trusteeship'; and Gold, AJ, 72 (1978), pp  856-66, as to the notion of 'ttust'. See also § 12, as to 
the 'general principles of law recognised by civilised nations', which involves reference to 
concepts and principles adopted in municipal law. See also The Word '4hws'in Article30 of the / 
American Convention on Human Rights (1986), ILR, 79, pp 325,330-1, interpreting 'laws' as a 

Greekand Turkish Populations Advisory Opinion (1925), PCIJ, Series 4; N o  10, the PCIJ noted .' 
term in a treaty, taking account of the different legal systems of the paities. In the Exchange of 

j 

the distinction between a treaty provision referring to a concept (such 4 national status) which 
couldonly be based on thelaw of astate, and, on the other hand, one refeEring to aconcept which 
was not necessarily dependent on  some particular national law but couldrefer to a mere situation 
of fact (at p 19). The fact that a term, not in itself_of a legal nature, is used!& a treaty in such a way ; 
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A national law which is in conflict with international law must in most states 
nevertheless be applied as law by national courts, which are not competent 
themselves to adapt the national law so as to meet the requirements of interna- 
tional law.5 O n  the international plane such a law will however be inapplicable6 
as against other states, whose rights and obligations are in the first place deter- 
mined by international law and not by the national law of another state,7 and 
which therefore are entitled to disregard that law and its purported consequences 
to  the extent of its conflict with international law.' Furthermore, if a state's 
internal law is such as to  prevent it from fulfilling its international obligations, 
that failure is a matter for which it will be held responsible in international law. It 
is firmly established that a state when charged with a breach of its international 
obligations cannot in international law validly plead as a defence that it was 
unable to  fulfil them because its internal law was defective or  contained rules in 
conflict with international law;9 this applies equally to a state's assertion of its 

that legal consequences flow from it does not necessarily mean that its meaning is dependent 
upon the national laws of the parties (at p 21). 

For a general discussion of references by international law to  national law, see Furet, RG, 68 
(1964), pp 887-916; Schnitzer, Receuil d'itudes de droit international en hommage d Paul 
Guggenheim (1968), pp 702-42; Jenks, The Prospects of International Adjudication (1964), pp 
547-603; Rougeaux, RG, 81 (1977), pp 361-85;Thirlway. BY, 60 (1989), pp 117-28; and § 632, 
n 10. 
See § 19, n 32. See also Officina Meccanica Gorlese v Burgsmiiller (1971), ILR, 70, pp 428,432. 
The national law is not rendered null and void by international law: see Interpretation of the 
Statute of the Memel Territory (1932) PCIJ, Series A/B, N o  49, at pp  336-7. In the Nottebohm 
Case, ICJ Rep (1955), the ICJ emphasised that it was dealing with the limited question of the 
international significance of Nottebohm's Liechtenstein nationality as against Guatemala (at p 
17). and without reference to  the validity of his nationality according to  the law of Liechtenstein 
(at p 20). As to the attitude of national courts when faced with a law of another state which is 
conceived to be in violation of international law, see § 113. 

' Thus in the Anglo-Norwegian Fisheries Case, ICJ Rep (1957), the ICJ said that delimitation of sea 
areas is not 'dependent merely upon the will of the coastal State as expressed in its municipal law 
. . . the validity of the delimitation with regard to other States depends upon international law' (at 
p 132). See also the Tunisia-Libya Continental Shelf Case, ICJ Rep (1982), pp 67-9. As to the 
applicability of a state's nationality against another state see, to  similar effect, the Nottebohm 
Case, ICJ Rep (1955), pp 20-21; see also the Flegenheimer Claim, ILR, 25 (1958-I), p 91. 
Portugal v Liberia (ILO Complaint) (1963), ILR, 36, p 351, demonstrates how strictly an 
international tribunal may look at a state's assertions that its legislation is consistent with its 
international obligations: the tribunal said that the implied repeal of legislation contrary to a 
treaty did not necessarily constitute compliance with a treaty's positive obligations, that an 
assertion that a treaty forming part of the national law prevailed over later contrary legislation 
was not to be lightly accepted, that legislation inconsistent with international obligations cannot 
be asserted to be constitutionally invalid because of the inconsistency, and that legislation 
contrarv to treat" obligations was not lightly accepted as having become obsolescent (at pp , - - .  - 

397-4053. 
See eg AJ, 74 (1980), pp 933-4. It  should be noted that in some concession agreements there is 
provision to the effect that the governing law shall be the law of the grantor state insofar as it is 
consistent with internationallaw, but otherwise shall be general principles of law: see generally § 
12, n 12. 
See, for instance, the Alabama Arbitration, Lapradelle et Politis, ii (1924). at p 891 ;Jurisdiction of 
the Courts of Danzig (1928) PCIJ, Series B, N o  15, pp  26-7; and the Greek and Bulgarian 
Communities Case (1930) PCIJ, Series B, N o  17, at p 32, where the Court said, 'it is a generally 
accepted principle of international law that in the relations between powers who are contracting 
parties to  a treaty, the provisions of municipal law cannot prevail over those of the treaty'. 

I 
I 
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inability to  secure the necessary changes in its law by virtu' of some legal o r  
constitutional requirement which in the circumstances cann ,t be met or severe 6 
practical o r  political difficulties which would be caused.1° The obligation is the 
obligation of the state, and the failure of an organ of the state, such as a 
Parliament o r  a court, to give effect to the international obligations of the state 
cannot be invoked by it as a justification for failure to me+ its international 
obligations. 

I There is some uncertainty about the extent to which a statelis in international 
law obliged to have laws enabling it to fulfil its international obligations," o r  is 
prohibited from having laws which do, o r  may, put it in breacdlof its internation- 
al ~bligations. The question is really whether the law itself is a sufficient test of 

I compliance with international obligations, o r  whether whaomatters is action 
actually taken in ursuance of the law. It  is probable that no dne answer applies P to all situations.' The answer probably turns to a large exteht on whether the 
particular international obligation in question relates to the plossession or  non- 

I 
Similarly, in the Advisory Opinion on  the Applicability of the 0b1igat$n to Arbitrate under 
Section 21 of the United Nations Headquarters Agreement of 26 June 194% the ICJ recalled 'the 
fundamental principle of international law that international law prevails o?er domestic law': ICJ 
Rep (1988), pp  12,34. See also Fitzmaurice, BY, 35 (1959), pp  185-94, an3 Hag R, 92 (1957). ii, 
pp  85-90; Vienna Convention on the Law of Treaties, 1969, Art 27; Dkaft Articles on State 
Responsibility, Art 4 (YBILC, 1973, ii, p 184); Wollenborg Claim, ILR, 24 (1957), pp  654, 
661-2; Droutzkoy Claim (No 2) (1965), ILR, 40, pp  442, 447; Texac~Overseas Petroleum 
Company and California Asiatic Oil Company v Government of the Aibyan Arab Republic 
(1975-77), ILR, 53, pp  389, 480-1; Re Revere Copper and Brass Inc +d Overseas Private 
Investment Corporation (1978), ILR, 56, pp  258, 282-4, 285-6. 

lo See the decision of the French-Mexican Claims Commission in the ~ e o & e s  Pinson Case, AD, 
1927-28, NO 4. See also the Advisory Opinion of the PCIJ of 4 February/1932, in the matter of 
the Treatment of Polish Nationals in Danzig, pointing out that a state dannot adduce against 
another state its own constitution in order to  evade obligations incu4bent upon it under 
international law: (1932) PCIJ, Series A/B, N o  44. See also § 37, n 6. 

The European Court of Justice has consistently adopted the same principles as regards the 
failure of member states to implement Community obligations, even whet'e the failure has been 
due to overriding constitutional difficulties such as are caused by the disscilution of Parliament. 
See eg European Commission v Italy [I9701 ECR 961 ; European ~ommiskon  v Belgium [I9701 
ECR 237; European Commission v UK [I9791 ECR 419; European cornkission v Italy [I9791 
ECR 771 ; and ibid, 3837; European Commission v Italy [I9801 ECR 3635; European Commis- 
sion v Belgium [I9821 ECR 163; European Commission v Belgium [I9881 ECR 1, 11. In the 
Guincho Case (1984), ILR, 78, p 355, the European Court of Human Rights held that delays in 
national court proceedings as a result of constitutional changes couldonly in exceptional 
circumstances constitute a justification for non-compliance with the state'3human rights obliga- 
tions. ! 

As to the problems which may be caused in federal states, see § 76. / 
Useful collections of modern constitutions will be found in Peaslee,iConstitutions of the 

Nations (4 vols, 3rd ed, 1965-70; vol2,4th ed, 1985); Blauenstein and F l a y ;  Constitutions of the 
Countries of the World (5 vols, 1971; looseleaf updating). z 

I '  The PCIJ regarded it as a 'self-evident' principle that 'a State which bas contracted valid 
international obligations is bound to make in its legislation such modifications as may be 
necessary to  ensure the fulfilment of the obligations undertaken': ~ x c b a n ~ e  of Greek and 
Turkish Populations Case (1925), PCIJ, Series B, N o  10, p 20. 

'' See Draft Articles on State Responsibility, Arts 20, 21 and 23, togetherwith the respective 
commentaries on those texts: YBILC (1977), ii, pp 11-30, and ibid (1978)jii, pp 81-6. See also 
Bin Cheng, General Principles of International Law (1953), pp 174-5; Fi!zmaurice, Hag R, 92 
(1957), ii, pp  89-90. 
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possession of certain laws, in which case the existence or  otherwise of the law 
itself will affect the state's international ~ b l i ~ a t i o n s ; ' ~  or whether the obligation 
is to  perform or  refrain from certain acts, in which case it is more likely that it is 
actual conduct which determines compliance with a state's international obliga- 
tions rather than the terms of the legislation, if any, which a state has enacted.l4 
But no clear line exists between the two categories. In particular, somewhat 
special considerations may apply where a treaty is intended to provide for rights 
to  be enjoyed directly by individuals,l5 as compared with those treaties which are 
primarily concerned with the rights and obligations of the states parties. Even 
where no international obligation is violated until actual conduct takes place in 
pursuance of a law, there is no doubt that the existence of a law which permits o r  
could permit conduct in breach of a state's international obligations, or the 
absence of a law required for their performance, puts the state in a position of 
potential breach of its international obligations and c a n ~ r o p e r l y  be the subject 
of diplomatic representations by other states affected.' 

l 3  See eg Art V of the Genocide Convention 1948, in which the Contracting Parties 'undertake to  
enact, in accordance with their respective constitutions, the necessary legislation to give effect to 
the provisions of the present Convention'. Another example is afforded by conventions provid- 
ing for uniform laws on various matters of private law (see 5 1, n 1 1). 

See also Portugal v Liberia (ILO Complaint) (1963), ILR, 36, pp 351, 403-4, European 
Commission v France [I9741 ECR 359, and European Commission v Italy [I9881 ECR 1799 in all 
of which it was held that in the circumstances under consideration the fact that a state did not in 
practice apply legislation which was inconsistent with its international obligations was insuf- 
ficient to constitute compliance with those obligations. See also the Decision of the Austro- 
German Arbitration Tribunal, I S  January 1972, ZiiV, 32 (1972), p 36 (with comment by Mosler, 
ibid, pp 57-68); Klass Case (1978), ILR, 58, pp 423,443; Marckz Case (1979), ILR, 58, pp  561, 
576-7; Dudgeon Case (1981), ILR, 67, pp 395, 41 1. In the Applicability of the Obligation to 
Arbitrate under Section 21 of the United Nations Headquarters Agreement of 26june 1947 (ICJ 
Rep 1988, p 12) the USA argued that a law which, although enacted, did not in its relevant parts 
take effect for a further 90 days, did not, before the legislation was implemented, constitute a 
breach of  treaty obligations with which the law was inconsistent, o r  give rise to adispute over the 
relevant treaty provision, or  make arbitration appropriate (pp 18-22.26.29-30). The ICJ, while 
not needing to decide on the consistency of US measures with the relevant treaty obligations, 
found that the opposing attitudes of the parties showed that a dispute existed so  giving rise to  an 
obligation to have recourse to  arbitration under the treaty. 

" See the Panama Canal Tolls affair (1912-13), McNair, Law of Treaties (1961), pp 547-9; 
Mariposa Development Co Case (1933), RIAA, vi, pp 340-41; De Becker Case (1962), 
Y B E ~ H R ,  320: 
See § 19, nn 81-7, as to directly applicable Community law; and § 442, n 5 as to  the European 
Convention on Human Rights. In the context of the implementation of obligations under the EC 
treaties it has been held that the continued existence of legislation contrary to  a directly 
applicable treaty obligation involves a breach of the treaty, even if administrative circulars have 
been issued intended to  secure conformity with the treaty: the remedial measures adopted must 
have the same legal force as those giving rise to the breach. See Case 168185, European 
Commission v Itah 119861 ECR 2945; Case 169187, European Commission v France [I9881 ECR 
4093. see also 4 14,'nn 27 and 87. 

'"or examples of protests against legislation before its application in particular cases see eg RG 82 
(1986), p 780; and, for representations by European Community states to  the US Government 
about the prospect of the latter failing to meet its financial obligations to the U N  because of 
legislation before Congress, ILM, 25 (1986). p 482. See also examples given by Haight, ILA 
Report, 51st Session (1964), pp 582-4; and see MacGibbon, BY, 30 (1953), pp 293, 299-305; 
Wortley, Expropriation in International Law (1959), pp 74-5. 

Representations may even be made before legislation is enacted, where if enacted as   resented 
to  the legislature it would involve a violation of rights enjoyed by other states. Thus when, In 

UNIVERSALITY OF INTERNATIONAL LAW 
Cruchaga, §§ 84-93 Holland, Lectures, pp 37-40 ~ c h w k e n b e r ~ e r ,  pp 36- 
41 Smith, i, pp 14-36 Sibert, pp 21-30 Decevla, Concettr dr''Czvr1td' e dr 'Nazronr 
Civdt 'nel  d ~ r i t t o  rnternazronale (1937) Wright, AJ, 20 (1926), pp 265-68 Kunz, ZoR, 
7 (1927), pp 86-99, Staatenverbrndungen (1929), pp 258-73 apd AJ, 49 (1955), pp 
370-6 Kelsen, Hag R, 42 (1932) (4), pp 178-81 Basdevant, ibrd, 58 (1936), iv, pp 
484-96 H Lauterpacht, rbrd, 62 (1937), iv, pp 188-200 Wilkl, 45 (1951), pp 648- 
70 Fitzmaurice, Hag R, 92 (1957), ii, pp 95-1 16 Jenks, The  Conimon L a w  of  Mankznd 
(1958), pp 63-172 McDougall and Laswell, AJ, 53 (1959), pp 1-29 Bos in V a r u  Jurrs 
Gentrum (1959), pp 62-72 Truyol y Serra, Hag R, 116 (1965), iii, pp 95-171 H 
Lauterpacht, Collected Papers (vol 1,1970), pp 112-29 Bozeman, The  Future of L a w  rn 
a Multrcultural World  (1971) Rubin, AJ, 67 (1973), pp 319-24 Ago, Ital YBIL, 3 
(1977), pp 3-30 Lachs, Hag R, 169 (1980), iv, pp 239-51 Green! Can YBIL, 23 (1985), 
pp 3-32 Jennings in Lrber Amrcorum for  Lord Wrlberforce (1987), pp 39-51 AS 
Proceedmgs, 1989, pp 547-68. 

! 

I 

§ 22 Universality of the international community ~nternktional law does not 
recognise any distinctions in the membership of the international community 
based on religious, geographical o r  cultural differences. Nevertheless, the pre- 
dominant strain of modern international law was in its origins largely a product 
of Western European Christian civilisation during the 16th and 17th centuries.' 
The old Christian states of Western Europe constituted the original international 
community within which international law grew up gradually through custom 
and treaty.' Whenever a new Christian state made its appearance in Europe, it 
was received into the existing European community of states. But, during its 
formative period, this international law was confined to those states. In former 
times European states had only very limited intercourse with states outside 
Europe, and even that was not always regarded as being governed by the same 

; ' 

1980, Israel introduced a Bill proposing a change in the status of Jerusalk ,  the Security Council 
adopted Res 476 requesting Israel to refrain from doing so: see § 55, h 50. Similarly the U N  
Secretary-General made representations to the US government about proposed legislation, 
before it was signed into law on 22 December 1987, in relation to the aktivities of the observer 
mission of the PLO in New York: see Applicability of the Obligation tobrbitrate under Section 
21 of the United Nations Headquarters Agreement of 26 June 1947, IPJ Rep (1988), pp  12, 
15-18, and other documents at ILM, 27 (1988), p 712ff. That Advisory Opinion also concluded 
that a 'dispute' could exist even if legislation had not yet been enforcCd: ICJ Rep (1988), pp 
29-30. For other examples of representations made about legislation be&e its enactment see eg 
UKMIL, BY, 50 (1979). pp  362-4 (a US Note to the UK); ILM, 21 (1982), p 840 (US Note to the 
UK); UKMIL, BY, 59 (1988), p 509 (UK and EEC representations t o the  USA). 

For an instance involving obta~ning an advisory opinion from an international tribunal on the 
compatibility with a treaty of a draft law see Proposed Amendmentdto the Naturalization 
Provisions of the Political Constitution of Costa Rica (1984), ILR, 79, pp 283, 290-1. 

' See Eppstein, The Catholic Tradition of the Law of Nations (1935). Seeialso Wright, Medieval 
Internationalism (1930), and Bentwich, The Religious Foundations of l~ternationalism (1933). 
pp 83-158; and Guerry, The Popes and World Government (1964); de Rjiedmatten, Hag R, 151 
(1976), iii, pp  115-58; Kooijmans, Hag R, 152 (1976), iv,, pp 79-1181 For an exposition of 
international law from the catholic point of view see ~as~uazl , jrrsinternit ionale~ublict<m (vol i, 
1935). 

See generally on the history of international law, § 1, n 3. I 

As to the application of international law in early English practice see Scb~a rzenbe r~e r ,  BY, 25 
(1940  pp 52-90; Corbett, Law m Dtplomacy (.J959), pp  3-37; Parry,;BPIL, passtm. 

I 
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rules of international conduct as prevailed between European States.' But gra- 
dually the international community expanded by the inclusion of Christian 
states outside Europe (such as varibus former colonies of European states in 
America as they became independent, foremost of which in the development of 
international law has been the United States of A m e r i ~ a ) ~  and, during the 19th 
century at the latest, by inclusion of non-Christian states. Particularly significant 
was the express acknowledgement of Turkey's membership of the international 
community in Article 7 of the Peace Treaty of Paris of 1856.' Nevertheless the 
so-called capitulations in Turkey (and other non-European states) were 
maintained.When there were numerous states outside the international com- 
munity, international law was not as such regarded as containing rules concern- 
ing relations with such states, although it was accepted that those relations 
should be regulated by the principles of morality.7 

' As to the position of non-Christian states and peoples at different stages in the development of 
international law see Westlake, i, p 40; Phillimore, i, $9 27-33; Bluntschli, §$ 1-16; Heffter, § 7; 
Gareis, Das heutige Volkerrecht (1879). $ 10; Rivicr, i, pp 13-18; Fauchille, $9 40-44 (1); 
Martens, $41; Nys, i, pp 126-37; Wcstlake, Papers, pp 141-43; Lindley, pp 10-47 and passim; 
Smith, i,  pp 14-33; Plantet, Les Consuls de France a Alger avant la Conquite (1579-1830) 
(1930); Irwin, The Diplomatic Relations of the United States with the Barbary Powers, 1776- 
1816 (1931); Scott, The Spanish Origin ofInternationalLaw, Francisco de Vitoria and his Law of 
Nations (1934). For a study of some treaty and diplomatic relations between European and South 
Asian states in the 17th and 18th centuries, see Alexandrowicz in Hag R, 100 (1960), ii, pp 
207-316, suggesting that those relations were conducted on the basis of international law to a 
greater extent than is often realised, and that the early contribution of non-European and 
non-Christian influences of the forms of international law is not to  be underrated. See similarly 
the same writer in BY, 35 (1959), pp 162-82, BY, 37 (1961), pp 506-16, BY, 39 (1963), pp441-8, 
BY, 41 (1965-66), pp 301-20, Introduction to the History ofthe Law ofNations in the East Indies 
(1967), and Hag R, 123 (1968), i, pp 117-214. Seealso Wright, AJ,48 (1954), pp616-26;Higgins, 
Conflict of Interests (1965), pp  11-45; Miissner, Die Vijlkerrechtspersiinlichkeit rrnd die Volker- 
rechtspraxis der Rarbareskenstaaten (1968), and in Grotian Society Papers 1972 (ed Alexandro- 
wicz, 1972). See also works cited at § 5, n 3; and n 10 below. ' See Westengard, JCL, 18 (1918), pp 2-14. This is particularly true in regard to the law of 
neutrality. See also Corbett, Law tn Diplomacy (1959). pp 38-82. 
In which the five great European powers of the time, namely, France, Austria, Great Britain, 
Pmssia, and Russia, together with Sardinia, the nucleus of the future great power Italy, expressly 
'diclarent la Sublime Porte admise i participer aux avantages du droit public et du concert 
EuropCens'. But see Smith, i, pp 16-18, who points out  that even prior to 1856 rules of 
international law were held to be applicable to Turkey. That view is supported by McKinnon 
Wood - AJ, 37 (1943). pp 262-74- who regards Art 7 as an 'act of admission to what today might 
be called a regional understanding'(at p 274); see also Higgins, Conflict of Interests (1965), p 12. 
In September 1914, shortly before becoming a belligerent, Turkey denounced the capitulations 
(see AJ, 8 (1914), p 873). 'The complete abolition of the Capitulations in Turkey in every respect' 
was assented to by the other parties to the Treaty of Lausanne 1923, Art 28; see § 406. ' See generally as to the position of native peoples Crawford, The Creation of States in Inter- 
national Law (1979), pp 176-84; and § 34, n 3 and (as to territorial rights) § 250, n 4, (as to  
indigenous peoples) 5 428, and (as to  treaties) § 595, n 2. 

As to the application of the laws of war to non-civilised states and savage tribes see Wright, AJ, 
20 (1926), pp 265-68, and Colby, ibid, 21 (1927), pp 279-88. The USA applied, in some respects, 
the rules of international law to  their relations with Red Indian tribes: see Rice, JCL, 3rd series, 
16 (1934), pp 78-95; Deloria, AS Proceedings, 1974, pp 276-80. 

For relations with Indian peoples in the USA, see especially the judgments of Marshall CJ of 
the Supreme Court in Fietcherv Peck (1810) 6 Cranch 87,2 Peters 308; Johnson and Graham's 
Lesseev M'Intosh (1823) 8 Wheaton 543.5 L Ed 681; Cherokee Nation vStateofGeorgia (1831) 
5 Peters 1.8 L Ed 25; and Worcesterv State of Georgia (1832) 6 Peters 515, 8 L Ed 483. See also 

Before the First World War the position of such states as Persia, Siam, China, 
Abyssinia, and the like, was t o  some extent anomalous. Beloqging, as they did, to 
ancient but different civilisations there was a question how far relations with 
their governments could usefully be based upon the rules of international law. 
O n  the other hand there was considerable international ihtercourse between 
those states and the states of the Western civilisation; mariy treaties had been 
concluded with them, and there was full diplomatic intercourse between them 
and the Western states. China, Japan, Persia and Siam had taken part in the 
Hague Peace Conferences. After the First World War the capitulations and some 
other restrictions upon the territorial sovereignty of most of these states were 
abof i~hed .~  

Membership of the League of Nations was not restricted by cultural, religious 
or geographical considerations. The contribution of all 'the main forms of 
civilisation and the principal legal systems of the world' was expressly recognised 
in Article 9 of the Statute of the Permanent Court of Internatibnal Justice? There 
has been a growing awareness since the end of the First World War of the 
influence of non-Christian and non-European cultures and civilisations upon 
the development of international law;" and that influence hasitself been increas- 

I 

Mttchell v Unrted States (1835) 9 Peters 711,9 L Ed 283; Goodall v Jacbson (1823) 20 Johns R 
693; Untted States v Stoux Natron of Indlans (1980) 448 US 371; Totus v Untted States, AD, 10 
(1941-42), N o  1; Ex pane Green, tbrd, N o  128. I 

For the position of Ind~an peoples in Canada see Cumming, AS Proceedmgs (1974), pp 
265-76; Torrelli, AFDI, 20 (1974). pp 227-49; Sanders, Indtgenous People In the Const~tutton of 
Canada (1980); and Slattery, The Land Rrghts of Indtgenous Canadran Peoples (1979) The 
nature of 'treaty' relations between the Crown and Indian tr~bes In ~ a h a d a ,  and the resultme, 
status of Canad~an Indians, was cons~dered at length In the context of the enactment at Wcst- 
mrnster, at the request of the Government of Canada, of the Canada A!X 1982, to wh~ch were 
annexed new Constitutional provlslons for Canada: see R v Secretary of State for Forergn and 
Commonwealth Affaarrs, ex parte Indlan Assonatton of Alberta [l982] Q B  892; Noltcho v 
Attorney-General[l982] 3 All ER 822; and comment by Crawford, BY, 53 (1982), pp 253-9. See 
also Logan v Styes  (1959), ILR, 27, p 239; Calder v ~ t t o r n e ~ - ~ e n e r h  of Brtttsh Columbra 
(19731, ILR, 73, P 56. 

For a dlscussidn of the r~ghts  of abor~gmal t r~bes  tn lands mhab~ted by them see Re Southern 
Rhodesla [I9191 A C  21 1. See also generally Snow, The Questron of ~ b o l t ~ r n e s  tn the Law and 
Practrce of Natrons (1921); Octavto, Les sauvages Amertcams devant le di-on, Hag R, 31 (1920), 
pp 181-289; Scott, op ctt In n 3, p 50, n 2, and the Award of the Amencan-Brmsh Clams 
Arb~tra t~on Tr~bunal In the case of the Cayuga Indzans (1926), RIAA, '6, pp 173, 176-7 

It  1s necessary to d~stmgu~sh the sltuatlon In whlch, because a communhy does not qualrfy for 
recognttlon as a state, ~t 1s mapproprlate to  apply In relat~on to ~t the rules of mternatronal law 
T h ~ s  1s d~fferent from saylng that the communlty IS a state, but 1s outslde the mternat~onal 
communlty. 

See generally on rules of moralrty, § 17. 
See § 406. I 
Thrs provlslon 1s retamed In the Statute of the ICJ; and the same pr~nclple appl~es to membership 
of the ILC, under Art 8 of ~ t s  Statute (GA Res, 174 (1 I )  (1946), on wh~ch  see § 30, n 4 See too Art 
23(1) of the Charter of the UN,  requmng the non-permanent members of the Secur~ty Councd 
to be elected w ~ t h  due regard to 'equ~table geograph~cal d~strlbutton' 1 

lo See 5, n 3 and 5 22, n 10. 
See In part~cular as to  the Islam~c contr~but~on to  mternat~onal law Armanan, Lesprtnapes 

tskzmrques et ler rapports rnternatronaux en temps de pax et de guerre (1929), Bentw~ch, The 
Reltgtous Foundattons of Internatronaltsm (1933), pp 159-80; Rechrd, Hag R, 60 (1937), n, pp 
375-502; Ham~dullah, The M d m  Conduct of Srqte (rev~sed edtt~on, 1945), Kruse, Islamtsche 

I 
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ing over that period, particularly as a result of the attainment of independence by 
large numbers of formerly dependent territories in Africa and Asia" and the 
development of the United Nations as an organisation with virtually worldwide 
membership.I2 A fully universal organisation of the international community, 
membership of which is not only open to all states but also compulsory for them, 
without possibility of withdrawal or expulsion, and which involves comprehen- 
sive obligations prescribed in the organisation's constitution, unavoidably im- 
plies far-reaching derogations from the sovereignty of states. They have so far 
been unwilling to  relinquish their sovereignty to that extent, but the trend to 
universality over the second half of the twentieth century has nevertheless been 
marked. 

This trend is checked whenever an attempt is made effectively to exclude 
particular states from the general scope of the international legal system. In this 
respect there are grounds for concern at recent actions of doubtful legality which 
have been taken to exclude certain states, notably South Africa, from participa- 
tion in the work of major international organisations including the United 
Nations.I3 While falling short of a general exclusion of such states from the scope 

-- 

Vijlkerrechtslehre (1953); Khadduri and Liebesny, Law in the Middle East, I (1955), pp 348-72; 
Khadduri, The Law of War and Peace in Islam (1955). and AJ, 50 (1956), pp 358-72; Mah- 
massani, Hag R, 117 (1966). i, pp 205-328; Khadduri (ed), The Islamic L a v  of Nations: 
Shaybani's Sivar (1966). As to ancient Egypt, see Rey, RG, 48(1), (1941-45), pp 35-52. 

As to  Indian and Hindu influences see Band~o~adhyay ,  International Law and Custom in 
Ancient India (1920); Chacko, Hag R, 93 (1958), i, pp 121-42; Sastry, ibtd, 117 (1966), pp 
507-615; Derrett, Indian Year Book of International Affairs, 15-16 (1966-67), pp 328-47. See 
also Viswanatha, International Law in Ancient India (1925), which reveals some interesting 
anticipations of rules and institutions commonly regarded as exclusively European. See also 
Jayatilleke, Hag R, I20 (1967), i, pp 441-563, as to the influence of Buddhist doctrine on . . 
international law. 

As to Chinese influence on and attitudes to international law see Sui Tchoan Pao, Le droit des 
gens et la Chine antique (1924); Escarra, La Chine et le droit international(l931); Britton, AJ, 29 
(1935), pp 616-35; Tung, China and Some Phases of International Law (1940); Chow, La 
doctrine de droit international chez Confircirrr (1940); Chen, AJ, 35 (1941), pp641-50; Chiu, AJ, 
60 (1966), pp 245-67; Iriye, Hag R, 120 (1967), i, pp 1-60; Cohen, AS Proceedings (1967) pp 
108-116, and (ed), China's Practice of International Law (1972); Cohen and Hungdah Chiu, 
People's China and International Law (2 vols, 1974); Hsiung, Law and Policy in China's Foreign 
~ o l k y  (1972). 

Mention should also be made of the contribution of Judaism to  the conception of the Law of 
Nature: see Isaacs, The Legacy of Israel (Oxford, 1927); Bentwich, The Religious Foundationsof 
Internationalism (1933). pp 59-82, and Weil, Hag R, 151 (1976), iii, pp  253-333. Selden 
published in 1640 his DeJure Natrrrali et Gentium juxta Disciplinam Ebraeorum. 

I '  See 6 5. n 3. See also Elias, Africa and the Development of International Law (2nd ed, Akinjide, 
a .  

1988). 
l 2  A notable non-member is Switzerland (see 4 97). Certain small states have chosen not to become 

members. such as Kiribati, and Nauru and Tuvalu. 
l 3  In 1974 the General Assembly called on the Security Council to review the relationship between 

the UN and South Africa in the light of South Africa's constant violation of the principles of the 
Charter and the Universal Declaration of Human Rights: Res 3207 (XXIX). A draft resolution to 
expel South Africa was presented to the Security Council, but was not adopted. The President of 
the General Assembly then ruled that the Assembly's rejection of theSouth African representa- 
tives' credentials amounted to refusal to allow South Africa to participate in the work of the 29th 
session, and his ruling was upheld in a vote. Several delegations, including that of the UK, voted 
against the President's ruling as being contrary to the terms of the Charter. See below, § 53, n 15; 

Universality of inter 

of international law, the prevention of their participation i 
international cooperation and the apparent willingness to disr 
them certain rules of international law, including constitution 
organisations concerned, are, quite apart from any particular 
in the action taken, inconsistent with the full application c 
universality. 

$23 Universality of international law The international . 
throughout the whole of the international community of state 
has a universal character. But for individual rules of inte 
position is different. Some rules apply to all states, and at 
international law.' However, in view of the wide geograpt 
cultural differences obtaining between states taken together 
scope of international law as regards both the number of intc 
and the subject matter regulated by international law, the 
universal application must necessarily be more limited than 
individuals within the state.' These diversities between states I 
sary developments and adjustments on the basis of a regior 
 interest^.^ The importance of regional arrangements in apl 
recognised in Chapter VIII of the Charter of the United Natic 
propinquity and broad similarity of political attitudes may L 
basis for more developed forms of international cooperation an 
assistance in the preservation of peace than is possible between 
it may also necessitate the adoption of special rules of inter] 
regard to particular interests and situations. 

and see UNYB, 1974, pp 106-17. South Africa took no further part 
subsequent regular annual sessions of the Assembly. In 1978 South Africa t 
Special Session on Namibia, but thecredentials of its representatives were a 
withdrew. See also Bissell, Apartheid and International Organisations ( 
1964 South Africa's votingprivileges in W H O  were suspended; in 1973 tht 
Conference decided to exclude South Africa from the Conference and ; 

meetings and conferences convened by the ITU; in 1974 South Africa'! 
ICAO were suspended; in 1975 South Africa's membership of and votin: 
were suspended; in 1979 South Africa was expelled from the UPU; and 
credentials of the South African delegation to  the General Conferenct 
rejected. 

I See 5 I ;  and also § 10, nn 23 and 24 as to the application of customary rules a 
dissent from them. A rule of law will still be a universal rule notwithstar 
exceptions so  long as the exceptions apply uniformly and automatically to : 
within the scope of the exception: the exception is part of the rule. It  is thus 
claim to exemption from the application of a rule, which involves a der 
Fitzmaurice, BY, 30 (1953), pp 18-26, and Hag R, 92 (1957), ii, pp 108- 
This is so  largely for the reason that the operation of thelaw must be limited 
uniform regulation. See, for a somewhat different explanation, Brierly. 
Scandinavica 7 (1936), p 9. See also Schindler, Hag R, 46 (1933), iv, p 2t 
See Gonzdlez Gdlvez in The Structure of International Law (eds Macdc 
1983), pp  661-84. O n  the dangers of a regionalisation of international 1: 
Problem der Einheit der Volkewechtsgemeinschaji und die Organisation 
Sicherheit (1 965). F 
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These factors largely account not only for the notable degree of legal coopera- 
tion amongst American states4 but also for the development of international law 
by treaties concluded between, for example, the countries of Western Europe 
acting especially through the Council of Europe; and also for the tendency in 
recent years to regard the relations between the Communist states of Eastern 
Europe as governed by a special system of 'Socialist' international 
Although these various regional activitiesh undoubtedly contribute to the de- 
velopment of general international law they are not a substitute for a universal 
system of international law. Such particular international law between two or 
more states presupposes the existence and must be interpreted in the light of 
principles of international law binding on all states. 

The existence of universal rules of international law has been denied by some 
of the adherents to the rigid positivist doctrine who see in the express will of 
states the only source of obligation in the sphere of international law.' It has also 
been obscured by the exaggerated emphasis on the so-called American (or 
Latin-American) International Law, by the insistence on the difference between 
the so-called Anglo-American and Continental Schools of International Law, 
and by various nationalist conceptions of international law. O n  examination 
none of these phenomena necessarily derogates from the universality of interna- 
tional law; they tend, on the contrary, to contribute to its development as a 
universal body of law and to enrich international law by introducing into it 
concepts and attitudes from a wider area than that in which it had its modern 
origins. 

Thus the historical circumstances accompanying the rise of the various Amer- 
ican republics as independent states caused them to stress certain principles like 
those of self-determination, the right to independence, freedom from interven- 
tion on the part of extra-continental states, freedom of expatriation and immigra- 
tion. Some of these doctrines, like freedom of immigration, have now been 
generally abandoned, even by those American states which originally upheld 
them. Others were substantially accepted by European nations, and then by 
other states throughout the world, and have become established elements of 
international law. In addition to having contributed such general principles to 
the developing body of international law, the experience of the American states, 
especially those of Latin America, has had great influence on many particular 
rules of international law. Thus aspects of the present law on recognition of states 

See § 27, nn 11 and 13; § 31, n 5. 
See Grzybowski, The Socialist Commonwealth of Nations: Organisations and Institutions 
(1964); Kis, Les Pays de 1'Europe de I'Est (1964); and other works cited in n 22. 
The annual reports of the International Law Commission to the U N  General Assembly, in the 
section devoted to 'Cooperation with other bodies', summarise regional activities in the field of 
international law undertaken within the framework of the Inter-American Juridical Committee, 
the Asian-African Legal Consultative Committee, the European Committee on Legal Co- 
operation and the Arab Commission for International Law. ' See eg Bliihdorh, Einfiihrung in das angewandte Volkerrecht (1934), pp 95,96; Anzilotti, p 89; 
Strupp, Hag R, 47 (1934, i), pp 317-24. See also Fedozzi, Trattato di diritto internazionale (2nd 
ed, 1933). pp 69 et seq. But see Bustamante, i, pp 33, 34; Verdross, Verfassung, p 92; Scott, 
'L'universaliti du droit des gens'. Le Progr6s du droit des gens (vol i, 1931), pp 151 et seq, 
Annuaire, 33 (1927), pp 61, 62, and AS Proceedings, 1929, pp 48-54. 
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and  government^,^ on state r e s p o n ~ i b i l i t ~ , ~  on the extent of the territorial sea and 
other maritime zones,1° title to territory," and diplomatic (and other forms of)  
asylum,12 have been significantly affected by attitudes and practices of those 
states over the past century and a half. In the 20th century the contribution of the 
American states has in many ways become more formllised, through their joint 
activities within the framework of various regional ~ ' r~anisat ions ,  such as the 

11  Pan-American Union and the Organisation of American States,13 and numerous 
I 

sub-regional groupings. The American states have ado R ted a number of general 
conventions codifying inter se various topics of public and private international 
law,15 which have in some cases initiated developments in international law 
which were followed later by the international community generally. The princi- 
ples underlying these conventions do  not, insofar ap they have secured the 
consent of all American states, differ essentially from !hose binding on states in 
other parts of the world, and are recognisably part! of the wider system of 
international law governing the actions of all states alike. The assertion, some- 
times made, that there exists a separate body of 'American international law' is 
almost certainly erroneous if intended to convey that the international legal 
system applicable on the American continent is a difFrent system from that 
applicable in other parts of the world.16 It is in any case surrounded by con- 

I 

Eg in relation to governments coming to  power in revolution~ry circumstances: see 44. 
Eg in relation to the so-called 'Calvo clause': see § 408, nn 21 j 22. 
See §§ 196, 314ff, 327ff. 1 ;  
Eg in relation to the doctrine uti possidetis: see § 235. I 
See $5 402,445. It may be noted that in the Asylum case between!kolombia and Peru (see § 10, n 
10 and 5 496) the ICJ showed no  disposition to attach decisive importance to some of the 
apparent consequences of the institution of asylum which, bec$se of the relative frequency of 
internal commotions, acquired a certain prominence among Lati7LAmerican countries. It prefer- 
red to base its judgment upon general principles of international law - including that of 
prohibition of intervention which, it held, required a restrictivdinterpretation of the right of a 
state to shelter, in its legations, fugitives from justice in the re%eiving country. 
See § 665, n 15. I 

See § 1, n 12, § 27, nn 11 and 13; and § 31, n 5. I 1 
In the Military and Paramilitary Activities case the ICJ referred to 'customary international law, 
whether of a general kind or  that particular to the inter-America#system', thus acknowledging a 
certain separateness in ~rinciple for the latter, although for the 1;sues before the Court it found 
the rule to be the same in both kinds of customary internatio$al law: ICJ Rep (1986), p 105. 

The existence of an American international law has been asserted in particular by Alvarez in a 
series of able writings beginning with his Le Droit internationadamiricain (1909); AJ, 3 (1909), 
pp 269-353, and RG, 20 (1913), pp.48-52; Preface to Strupp, t l iments  du droit international 
public, universel, europken et amerrcain (1927); La Reconstruc+on du droit international et sa 
codification en Amdrique (1928). However, it appears that #varez, far from denying the 
existence of universal rules of international law, stresses 'the existence of particular rules relating 
to special American problems with regard to matters which 4ave not yet been regulated by 
eeneral international law': Institut Amiricain de Droit Internatibnal, Historique, Notes, Opin- 
Tons (1916), p 111. ' I  

The term 'American International Law' was adopted in the  raft Code of American Interna- 
tional Law which was  resented by the Pan-American Union to  the governments of all the - 

American states. In ~ r i j e c t  2 of this Code (AJ, 20 (1926), ~ j p ~ l e m e i t  2, p 302), Amerlcan 
international law was defined as 'all of the ~nstitutions, rules, doctrines, conventions, 

customs, and practices which, in the domain of international relat~ons, are proper to the 
Republics of the New World', thus givmg a very wide s~gnificance to the term law, and 
comprising apparently principles of policy such as the Monroe Doctrine, which 1s not a rule of 
law (see § 133). This Project was not amongst those ,. adopted by the International Commission of 
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troversy, and it is important not to magnify either the extent o r  the significance 
of the regional variations in particular rules which may be seen in the practice of 
American states compared with states in other regions. 

Similarly, differences in the notions and methods of various systems of nation- 
al law are not obstacles to the existence of rules of international law of universal 
application. Such differences may be substantial, as for example are the differ- 
ences between the so-called Anglo-American and Continental" attitude to- 
wards, in particular, such matterras pleadings and forms of judicial reasoning. 
But these differences are essentiallv irrelevant to the universalitv of the interna- 
tional legal order. There are no funhamental differences on essenkal questions of 
international law, either in the law of peace or of war,I8 resulting from such 
differences in national legal systems. In such limited international practice as 

American Jurists at Rio de Janeiro in April-May 1927 (see Scott, AJ, 21 (1927), p 437). 
See also, in support of the thesis that there exists an American international law, Urrutia, Le 

Continent amiricain et le droit international (1928); Yepes, La Contribution de I'Amirique 
Latine au diveloppement du droit internationalpublic et privi (1931), and Hag R, 32 (1930), ii, 
pp 697-792, and ibid. 47 (1934). i, pp 5-137; Baak, RI, 3rd series, 13 (1932),,pp,367-97. See, on 
the other hand, Vianna, I>e la Non-Existence d ' m  droit intcrnationalamirtcarn (1912); Leger, 
La Codification du droit des gens et les confirences dcs jtiristes amiricains (1929), pp 88 et seq: 
Guerrero, La cod&ation du droit international (1930), p 12. See also Lamas, La Crise de la 
codijkation et las doctrineargentinedu droit international(l931), and Fauchille, §§44(2)-44(12). 
See also Cereti, Panamericanismo e diritto internazionale (1939); Savelberg, Le probkme du 
droit internationalamiricain (1946); Yepes, Philosophie du Panamiricanisme et organisation de 
la pair (1945); Cok Arango, Derecho international Americano (1948); Puig, Principios de 
derecho internacionalpublico americano (I%!), and Les Principes de droit internationalpublic 
amiricain (1954); Jacobin, A Study ofthe Philosophy of International Law asseen in the Work of 
Latin-American writers (1954); Dupuy, Le Nouveau Panamiricanisme (1956); Langrod, Revue 
Hellinique, 10 (1957), pp 132-230; Alvarez, LC Droit international nouveau dans ses rapports 
avecla vie actrielle despeuples (l959), pp 143-59; SepGlveda, Las fuentes delderecho internacion- 
a1 Americano (1969). 

See also § 27, nn 11 and 13, and § 31, n 5, on the numerous attempts at regional codification of 
parts of international law on the American continent, and § 665, n 15, on American regional 
organisation. 

I' See eg Keith's Wheaton, i, p 34; Fischer Williams, Chapters, p 58; Pearce Higgins, International 
Law and Relations (1928), pp 30,31; Lord Hailsham, then Lord Chancellor, in the House of 
Lords on 1 May 1929: Parliamentary Debates (Lords), vol 74, cols 303,304. See also Jenks, The 
Common Law of Mankind (1958), pp 89-92, 109-14. With regard to travauxpriparatoires see 
6 663(1). < ~, 

There has probably been in recent years a weakeningof the tendency to  assume the existence of 
differences between the Anglo-American and Continental schools as a ready explanation of 
difficulties. On  the contribution of Great Britain and the USA to international law see Dickin- 
son, Hag R, 40 (1932), ii, pp 309-93; but it is probably not inconsistent with the view of the 
learned author to point out that that contribution is not, in most matters there referred to, 
exclusively confined to  Anglo-American countries and that it is not connected with the peculiari- 
ties of the common law as distinguished from Continental law. The UK has found no serious 
difficulty, from the point of view of any supposed fundamental difference in basic legal concepts 
and traditions, in joining with other states of the European continent in membership of the 
European Communities, which calls for far-reaching coordination, and even integration, of 
national legal systems in areas of concern to the Communities. See § 19, sect (3); and see Cmnd 
3301 of May 1967, para 26. 

I R  With regard to the law of war, the undoubted divergence between the Anglo-American and 
Continental view5 as to thesubjectsof the relation of war(sec vol I 1  of this work, 7th ed, § 57) has 
probably been rendered obsolete by the changes in the character and scope of modern warfare. 
See H Lauterpacht, BY, 12 (1931), pp 31-62, for a discussion of the whole question. 

I I 
there has been in this area. apparent differences in basic notions qnd methods of 
approach resulting from divergencies in national systems and 'traditions have 
been satisfactorily bridged by an assimilation and mutual approximation of 
apparently opposed concepts. This is shown, for instance, in'bhe manner id  
which the practice of the Permanent Court of International /~ust ice and its 
successor have combined formal disregard of the doctrine of judicial precedent 
with constant and fruitful regard for their previous decisions.~f' Moreover, a 
comparative study of the principal systems of private law tends to show that the 
differences between them lie often in the domain of terminology, language, and 
procedure rather than of substantive law. Insofar as substantive differences exist 
they affect rules of conduct lying specifically within the field of:municipal law 
and are not, therefore, of a nature likely to render impossible o r  difficult a 
uniform development and administration of international law. 1 

More substantially inimical to the universality of international law have been 
some national conceptions of international law. ThusZ0 writers in the Soviet 
Union denied for a time the possibility of a permanent and general international 
law;2' they spoke of an international law of transition, based on particular as 
distinguished from general agreements, pending the extension b f  the Russian 
system to other countries. 

Even after coming to terms with the rest of the international community and 
international law as, in practice, a permanent feature of international society, 
writers in the Soviet Union have endeavoured to see it in notkbly restricted 
terms.22 Thus they continued to regard states, and to a limited extent internation- 

i 

1 ;  
l 9  See H Lauterpacht, The Development of International Law by the International Court (1958). 

pp 6-23. There is no pronouncement of the ICJ referring to any difference'between the two 
schools of thought in international law. I 

i i 
See also §§ 21,378,380 and 170, as to the application of international lav+f legal concepts 

developed in the context of systems of national law, such as 'nationality', 'company'and 'lease'. 
20 As to the attitudes adopted by Germany after 1933, see 8th ed of thisvol, p 65, "2. See also Vagts, 

AJ, 84 (1990), pp  661-704. i I 

See Korovin, Das Volkewecht der Obergangszeit (trans from Russian, 1922), pp  7, 24. See, 
generally, on the relation of Soviet Russia to international law, Hrabar, ZV,;14 (1927-28). pp 
188-214; Mirkine-Guetzivitch, RI (Paris), 2 (1928). pp 1012-49; Alexeiew and Zaitzeff, ZV, 16 
(1931-32), pp  72-99; Hazard, AJ, 32 (1938), pp 244-252; Florin in Revue i n h a t i o n a l e  de la 
thiorie du droit, 12 (1938), pp 97-1 15. See also Taracouzio, The Soviet Union and International 
Law (1935). AS Proceedings (1934), pp 105-20 and War and Peace in Soviet @plomacy (1940); 
Stoupnitzky, Statut international de I'URSS &at commercant (1936); ~ a ~ e h a ,  Conceptions 
soviitiques de droit internationalpublic (1954). As to  the conduct of foreigdrelations by the 
member states of the Union, see § 75. 

22 As to the change of the Russian attitude in connection with its entry into the ~!&ue of Nations, 
see Mannzen, Soviet-union und Volkewecht (1932); Davis, 'The Soviet Union And the League of 
Nations', Geneva Special Studies, 5, N o  1 (1934); Kleist, Die vdkerrechtli&e Anerkennung 
Sovietrusslands (1934); Miliokov, La Oblique extirieure des Soviets (193dj; Hartlieb, Das 
politische Vertragssystem der Sowietunion, 1920-35 (1936); Makarov, ZoV, 5 ('~1935), pp 34-60 
(with a bibliography), and 6 (1936), pp 479-95; Maurach, ZV, 21 ( 1 9 3 7 ) ' ~ ~  19-45; and 
Beckhoff, Volkewechtgegen Bolschevismus (1937). See also Prince, AJ, 36 (1941), pp 425-45 (on 
the participation of Soviet Russia in international organisation), ibrd, 39 (1945), pp 450-85, 
Hazard, Yale LJ, 55 (1946), pp 1016-35, and Krylov, Hag R, 70 (1947). i, p$ 407-74. 

Among more recent literature on the Soviet approach to international law +ce Hazard, Law 
and Social Change in the USSR (1953). pp 274-300; Calvez, Droit internationqiet souveraineti 
en URSS (1953); Stone, Legal Controls of Internatiopal Conflict (1954), pp'57-64; Kelsen, 

t , 
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a1 organisations, as the only subjects of international law and em hasised the B sovereignty of the state above all else, from which follows the nee for  express 
consent by  all states t o  rules restricting their sovereign powers and a reluctance t o  
acknowledge any compulsory jurisdiction of international tribunals.23 Con-  
scious of the limits which this approach places upon the efficacy of customary 
international law, the attempt has been made t o  build u p  'principles of peaceful 
co-existence' as a suitable s u b s t i t ~ t e . ~ ~  

In 1987, however, the Soviet Union appeared t o  revise its view of the  role of 
international law in international relations, accepting the need t o  ensure the 
'primacy of international law in politics', including a readiness t o  see greater use 
made of the International Cour t  of J ~ s t i c e . ~ ~  It is too  soon t o  say h o w  fun- 
damental this change may prove t o  be,'"ut it would appear t o  mark an 
acceptance of the broad system of contemporary international law, including 
customary international law. 

CODIFICATION OF INTERNATIONAL LAW 
Politis, Les nouvclles tendances d u  droit international (1927). pp 193-229 Marcsh, La 
codification d u  droit international (1932) Crockcr, AJ, 18 (1 924), pp 38-55 Scott, ib id ,  
pp 260-80 Baker, BY, 5 (1924), pp 38-65 de Visscher, Hag R (1925), i, pp 329- 

Communist Theory of Law (1955); Kulski, AJ, 49 (1955) pp 51 8-34; Snyder and Bracht, ICLQ, 
7 (1958). pp 54-71 ; Triska and Slusser, AJ, 52 (1958), pp 699-726; Corbett, Law in Dplomacy 
(1959), pp 83-109; Meissner, Sowjetunion und Volkerrecht 1917 bis 1962 (1963), a valuable 
bibliographical work, and Aussenpolitik und Volkerrecht der Sowjetunion (1987); Zile, AJ, 58 
(1964), pp 359-88; Ramundo, The (Soviet) Socialist The071 of International Law (1964); 
f iiggins, ConJkt of Interests (1965). Pt Ill; Raade (ed), The Soviet Impact on International Law 
(1965); Dutoit, Coexistence et droit intcwlational ri la 1amii.re de la doctrine Sovietique (1966); 
Nasinovskv, AS Proceedings (1968), pp 189-96; Ginsburgs, ibid, pp 196-203; Tunkin and 
Lewin, Drei sowjetische Beitrage zur Volkerrechtslehre (1969); Grzybowski, Soviet Public 
International Law (1970), and Soviet International Law and the World Economic Order (1987); 
Patry, Can YBIL, 9 (1971), pp 102-13; Ginsburgs, YB of World Affairs (1971) pp 39-55; 
Hazard, AJ, 65 (1971), pp 142-8; Butler, ibid, pp 796-800; Osakwe, AJ, 66 (1972), pp 596-600; 
Butler, YB of World Affairs (1972), pp 331-45; Tunkin, Theory of International Law (1974), 
Hag R, 147(1975), iv, pp 1-208, and in Ius et Societas (ed Wilner, 1979), pp 338-49; Lapenna,YB 
of World Affairs (1975). pp 242-64; Schweisfurth, Sozialisticbes VolkewecbtZ (1979); Grzy- 
bowski, AJ, 77 (1983), pp 862-72; Kartashkin in  The Structure and Process of International Law 
(eds Macdonald and Johnston, 1983), pp 79-102; Green, Yale JIL, 13 (1988), pp 306-31; 
Malenovsky, Rev Belge, 22 (1989), pp 307-38; Mullerson, AJ, 83 (1989), pp 494-513. See also 
5 104, n 6 (on 'peaceful co-existence'), and 5 133 (on the 'Brezhnev doctrine'). 

On the implications for international law of the existence of East-West 'tension' see Schwar- 
zenberger, Grotius Son'ety, 36 (1950). pp 229-69; McWhinney, AJ, 59 (1965), pp 1-15; Tunkin, 
Recueil d'ttudes de droit international en hommage ri Paul Guggenheim (1968), pp 888-98. 

23 See fj 10, n 22. '' See 5 104, n 6. 
25 Paper by General Secretary Mikhail Gorbachev, Pravda, 17 September 1987. 
26 It has had the result, so far, that in 1989 the Soviet Union for the first time accepted the 

jurisdiction of the ICJ, in respect of six treaties covering various aspects of human rights. 
For discussion of these new trends in Soviet attitutlcs to international law see Green, Yale JIL, 

13 (1988). pp 306, 322-31; Quigley, AJ, 82 (1988), pp 788-97; Szawlowski, ibid, pp 878-88 (a 
review article of Gorbachev, Perestroika (1987); Ikanck, AJ, 83 (1989), pp 531-43. 

i '  
452 Garner, Developments,  pp 708-74, and AJ, 19 (1925), pp 327-333 i Root, ib id ,  pp 
675-84 Hudson, ib id ,  20 (1926). pp 655-69 Bellot, JCL, 3rd seri& 8 (1926), pp 
137-41 Niemeyer, ZI, 37  (1 926). pp 1 - 1  0 Alvarez, Annuaire,  35, i (1$29), pp 1 - 1  13, 
and (the same article), RI (Paris), 4 (1929), pp 179-263, and 8 (1931) pp 7-85, and 
Mithodes  d e  la codification d u  droit  international public (1947) ~aavldra  Lamas, RI 
(Paris), 7 (1931), pp 26-106 Brierly, BY, 12 (1931), pp 1-12 Garner, Hhg R, 35 (1931), 
i, pp 676-93 Cosentini, RG, 42 (1935), pp 41 1-30 Hurst, Grotius so$iety, 32 (1946), 
pp 135-53 Jennings, BY, 24 (1947), pp 301-29 Liang, AJ, 42 (1948), ' I p  66-97 and in 
Hag R, 73 (1948), ii, pp 411-527 International L a w  Association RePo#, 47 (1950), pp 
64-121. See also § 29, n 4, on the Codification Conference of 1930 jpN Secretariat 
Memorandum A/AC/l0/5 (1947) (printed in AJ, 41 (1947), p 29) Chengl Current Legal 
Problems, 5 (1952), pp 251-73 McNair, The  Development  of  Inter$ational Justice 
(1954), pp 14-31 H Lauterpacht, AJ, 49 (1955), pp 16-43 Johnson, By, 35 (1959), pp 
1-33 Alfaro, Hag R, 97 (1959), ii, pp 131-60 Rosenne, BY, 36 (//960), pp 104- 
73 Briggs, The International L a w  Commission (1965), and Hag R, 1 ; ,6  i (1969), i, pp 
242-316 Ago, Recueil d ' i tudes  d e  droit  international en  hommage i i i  Guggenhetm 
(1968), pp 93-131 Baxter, ib id ,  pp 146-66 Dhokalia, The  Codificgtion of Public 
International L a w  (1970) Marek, ZGV, 31 (1971), pp 489-520 ~ h i r l w a ~ ,  Internation- 
al Customary L a w  a n d  Codification (1972) de Vmcher in Transnatfonal L a w  in a 
Changing Society (eds Friedmann, Henkin, Lissitzyn, 1972), pp 17-q3 Weissberg, 
ICLQ, 24 (1975), pp 460-524 Ramcharan, The  International La+ Commission 
(1977) Pathak, Indian JIL, 17 (1977), pp 1-20, 137-78 The Work  of tNe International 
Law  Commission ( U N  Publications, 3rd ed, 1980) Villiger, ~ u s t o r n a 4  International 
L a w  and  Treaties (1985), pp 63-137 Rev i ew  of  the  Multilateral Treaty-$aking Process 
(UN Legislative Series, ST/LEG/SERIES B/21 (1985)), pp 91-112, 268g313 Sinclair, 
The International L a w  Commission (1987) Ago, RG, 92 (1988), pp 539-76. 

11  

I : 
5 24 Movement in favour of codification The  lack of precision and elabora- 
tion which is found in some parts of international law and the large part layed 
by custom in its development created a movement fo r  its codifiiation! That  
movement was early strengthened by the desire t o  put  at  the disposal of intcrna- 
tional tribunals a body of ascertained and agreed rules and thus, i twas  thought, 
to  stimulate the willingness of states t o  submit disputes t o  judicial determination. 

The idea of a codification of international law in its totality was first suggested 
by Bentham at the end of the 18th century.' A similar project was made by the 
French Convention which resolved in 1792 t o  proclaim a Declaration of the 
Rights of Nations as a pendant t o  the  Declaration of the Rights qf Mankind of 

'Codification' has at least two distinct meanings: (1) the process of translatinb into statutes or 
conventions customary law and the rules arising from the decisions of tribunals with little or no 
alteration of the law; this is equivalent to what the English lawyer means wqen referring to a 
consolidatingstatute, such as thesaleof Goods Act 1893;(2) the process of secuvng, by means of 
general conventions, agreement among states upon certain topics of international law, these 
conventions being based upon existing international law, both customary and conventional, but 
modified so as to reconcile conflicting views and render agreement possible. ~ 4 e  Brierly, BY, 12 
(1931), pp 1-6, and Politis, Les Nouvelles Tendances du droit international (Eng trans, 1928), 
p 70. In relation to international law the two aspects are in practice inseparaljle; furthermore, 
there is no clear borderline between codes and ordinary multilateral convent;ipns: see § 31. 
See Bentham's Works, viii (ed Bowring), p 537; Nys, LQR, 1 (1985). pp fhh-31. See also 
Schwarzcnberger, Jeremy Rentham and the Law (1948). pp 152-84 (a va1uat))c assessment of 
Bentham's contribution to international law). + 1 ~ 

1 I 
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1789, and the Abbe Gregoire was charged with the drafting of such a declaration. 
In 1795 he produced a draft of 21 articles, which, however, was rejected by the 
Convention, and the matter was dropped.3 After the middle of the 19th century 
attempts to  draw up codes of international law increased notably, although these 
were still a matter of private endeavour rather than governmental a ~ t i o n . ~  In 1873 
the Institute of International Law was founded at Ghent in Belgium. This 
association of jurists of many nations meets periodically, and has produced a 
number of drafts concerning various parts of international law.' In 1873 was 
founded the Association for the Reform and Codification of the Law of Nations, 
which also meets periodically and which now styles itself the International Law 
Association. Even after governments began to undertake major activities in the 
field of codification at the turn of the century,6 private work has continued to 

' See Rivier, i, 40, where the full text of these articles is given. They do  not contain a real code, but 
certain principles only. See also Redslob, Volkerrechtliche Ideen der franzosischen Revolution 
(1916). ' It was not until 1861 that a real attempt was made to show the possibility of a codification. This 
was done by an Austrian jurist, AIfons von Domin-Petrusch&vecz. who published in that year at 
Leipzig a PrCcis d'un code de droit international. In 1863 Professor Francis Lieber, of the 
Columbia College, New York, drafted the Laws of War in a body of rules which the US 
published during the Civil War for the guidance of her army (see vol I1 of this work (7th ed), § 
68(4); and see Scott, RI (Paris), 4 (1929), pp 393-408). In 1868 Bluntschli, the celebrated Swiss 
writer, published Das moderne Viilkerrecht Aer civilisirtrn Staaten als Rechtsbuch darRestellt. 
This draft code has been translated into the I:rcnch, Greek, Spanish, and Russian languages. In 
1872 the great Italian politician and jurist Mancini raised his voice in favour of codification of the 
Law of Nations in his able essay, Vocazione del nostro secolo per la riforma e codificazione del 
diritto deflegenti. Likewise in 1872 appeared at New York David Dudley Field's Draft Outlines 
of an International Code. In 1874 the Emperor Alexander I1 of Russia took the initiative in 
assembling an international conference at Brussels for the purpose of discussing a draft code of 
the Law of Nations concerning land warfare. At this conference jurists, diplomatists, and 
military men assembled as delegates of the invited states, and they agreed upon a body of 60 
Articles under the name of the Declaration of Brussels. But these Articles have never been 
ratified. In 1880 the Institute of International Law published its Manuel des lois de la guerre sur 
tewe. In 1887 Leone Levi published his International Law with Materiuls for a Code of 
International Law. In 1890 the Italian jurist Fiore published his I1 diritto internazionale 
codificato e la sua sanzione giuridica, of which a fifth edition appeared in 1915. An English 
translation of the fifth edition appeared in 1916. In 1906 E Duplessix published his La Loi des 
nations: projet d'institution d'une autorite'nationale, kgislative, administrative, judiciaire:projet 
de code de droit internationalpublic. In 191 1 Jerome Internoscia published his New Code of 
International Law in English, French, and Italian. In the same year Epitacio Pessoa published his 
Projecto de codigo de direito internazionale public0 (see Alvarez, La codification du droit 
international (1912), p 276(n)). In 1913 the Institute of International Law published its Manuel 
de la guewe maritime. See also, Alvarez, Expose de mot$ et De'claration des grandsprincipes du 
Droit international moderne (1936), and for comment thereon Redslob, Les Principes du droit 
des gens moderne (1937),passirn, and Le Fur in Hag R, 54 (1935), iv, pp 132,133. Much of the 
modern law of human rights finds its origin in H Lauterpacht's An International Rill of Rights of 
Man (1945). See also the U N  Secretariat's Note of the Private Codification of Pwbliclnternation- 
a1 Law (1947). U N  Doc A/AC 10/25. 
The Institute normally meets annually or every other year, and publishes its proceedings in its 
Annuaire. O n  the work of the Institute in general see Charles de Visscher, the Institute's Livre du 
Centenaire 1873-1973, pp 128-61, and Schachter, ibid, pp 403-51. 
See the U N  Secretariat's Historical Suruey of the Development of International Law and its 
Codification by International Conferences (1947), Doc A/AC 10/5. 

Codification of interfi 

play an important part in the elaboration and systematisation o 
of international law, based on careful research into the pracl 

§ 25 Work of the first Hague Peace Conference At the 
century, in 1899, the so-called Peace Conference at The Haguc 
personal initiative of the Emperor Nicholas I1 of Russia, shc 
international law might be codified.' In addition to three decl 
value, and the convention concerning the adaptation of the Gt 
to naval warfare, this conference succeeded in producing two i~ 
tions which may well be called codes - namely, first, the CI 
Pacific Settlement of International Disputes, and, second, the 
respect to the Laws and Customs of War on Land.2 

$26 Work of the second Hague Peace Conference The sec 
Conference of 1907' produced no less than 13 c~nvent ions ,~  s 
codifications of parts of maritime law. Three of the 13 conventi 
for the pacific settlement of international disputes, that concer 
customs of war on land, and that concerning the adaptation ol 
the Geneva Convention t o  maritime war, took the place of thr 
conventions of the first Hague Peace Conference. But the othe 
were new. Apart from the conventions on the limitation of th 
force for the recovery of contract debts3 and the opening of 
were devoted to the regulation of rules of warfare and neutrali 
and sea.5 

' Particular reference may be made here to a series of draft conventions pre 
Law School in the mid-1930s under the direction of Professor Manley H I  
accompanying these draft conventions is based on comprehensive and 1 
These publications are enumerated in the List of Abbreviations at the begi~ 
Harvard Law School has, since the Second World War, also produced a dra 
International Responsibility of States for Injuries to Aliens (by Sohn and I 
pp 545-84). 

I As to the codification of private international law, see § 1, n 11. ' For a general account of the work of the Hague Conferences see Wehberg, 
pp 533-664. 

' Shortly after the Hague Peace Conference of 1899, the USA published on 2i 
rules for the use of its navy under the title, The Laws and Usages of War, 
United States Naval War Code - which was drafted by Captain Charles H 
Navy. Although, on 4 February 1904, this code was by authority of the 
withdrawn, it provided the starting-point of a movement for codification 
tional law. 
For an enumeration of these conventions see vol ii (7th ed), 5 68. 

' See § 408. 
See vol I1 of this work (7th ed), § 94. 
See vol I1 of this work (7th ed), § 68. ,. 
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§ 27 Codification in the  period after the  First World War  In the domain of 
the law of war the period after the First World War produced in 1929 general 
conventions on the treatment of prisoners of war' and sick and wounded2 and, in 
1925, on thc usc of poisonous and asphyxiating gases.' In the law of pcacc that 
period produced important partial codification through general instruments like 
the Covenant of the League of Nations, the Statute of the Permanent Court of 
International J ~ s t i c e , ~  the General Act of the Pacific Settlement of International 
Disputes of 1928,' and the General Treaty for the Renunciation of War.6 Some of 
the major multilateral treaties of this period concerning air navigation7 and 
inland8 and maritime n a ~ i g a t i o n , ~  and a great number of conventions of a 
scientific, economic, and humanitarian character, including the imposing series 
of conventions concluded under the aegis of the International Labour 
Organisation," contained elements of codification, although not primarily 
codification treaties in the usual scnsc. 

Notable progress in codification was made in this period by means of regional 
codification on the American continent." The Sixth Pan-American Conference 
held in 1928 adopted seven codifyingconventions on thestatus of aliens, treaties, 
diplomatic officers, consular agents, maritime neutrality, asylum, and the duties 
and rights of states in the event of civil strife.'' The Seventh Pan-American 

' See vol I1 of this work (7th ed), $9 126-132. 
See vol I1 of this work (7th ed), §§ 119-124a. ' See vol I1 of this work (7th ed), 4 113. ' See vol I1 of this work (7th ed), § 25ae. 
See vol I1 of this work (7th ed), 5 25aj. 
See vol I1 of this work (7th ed), 5 521. 

' See 218ff. 
See 175ff. 
See 296ff. 

'O See § 432; and see generally, on the part played by so-called law-making conventions, Hudson, 
I.gislation, i (1931), pp xvii, and xviii; and v (1936). pp viii-x; AJ, 22 (1928), pp 330-49, and ibid, 
Suppl, pp 90-108; Riihland, Syrrrm der zdkrrrrchtlichcn Kollektivvertr2gr als Beitrag zur 
Kodification des Vijlkerrechts (1929). See also § I I, n 9. 

I I As long ago as the Panama Congress of 1826 the movement for the codification of international 
law among the states of the New World became ~rominent .  In 1906 the Pan-American Confer- 
ence at Rio de Janeiro (at which the USA were represented) decided to establish a commission of 
jurists for the purpose of preparing codes both of public and of private international law for 
submission to a future conference. After the interruption caused by the First World War the task 
was actively resumed, with the close cooperation of the new American Institute of International 
Law founded in 1912, and in 1925 this Institute transmitted to the Pan-American Union the texts 
of 30 projects of conventions for a code of public international law (printed in AJ, Special Suppl, 
October 1926). These projects were considered at a meeting of an International Commission of 
American Jurists in Rio de Janciro in April and May 1927, and 12 of them were adopted and 
recommended for consideration by a Sixth Pan-American Conference, which was held in 
January and February 1928. For the projects referred to, see AJ, 22 (1928), Special Suppl, January 
1928. The Conference adopted, on 20 February 1928, the following seven codifying conven- 
tions: (I)  on the status of aliens; (2) on treaties; (3) on diplomatic officers; (4) on consularagents; 
(5) on maritime neutrality; (6) on asylum; (7) on duties and rights of states in the event of civil 
strife. For the texts of these conventions see AJ, 22 (1928), Suppl, pp 124 et seq; Hudson, 
Legislation, iv, pp 2374-419. The Seventh Pan-American Conference adopted on 26 December 
1933, the following conventions: (I)  on the nationality of women; (2) on nationality; (3) on 
extradition; (4) on political asylum; (5) on rights and duties of states. See also § 31, n 5. 

l2 For the texts of these conventions, see AJ, 22 (1928). Suppl, ~p 124ff; Hudson, Legislation, iv, pp 

I I 
Conference in 1933 adopted five further conventions, on the nationality of 

I women, nationality, extradition, political asylum, and right5 and duties of 
states.13 1 i 

I 

§ 28 Codification under the  League of Nations T o  stress what they believed 
to be the close connection between the judicial settlementiof international 
disputes and codification, the Committee of Jurists, who in 11920 drafted the 
Statute of the Permanent Court of International Justice, adofjted a resolution 
urging the calling of an international conference charged with teconciling diver- 
gent views on particular topics of international law and the consideration of 
those which were not adequately regulated.' In 1924 the ~ o u i c i l  of the League 
of Nations appointed a committee of 16 jurists to report on the codification of 
international law. The Committee was not instructed to  prepqre codes, but to  
report to the Council on the questions which it regarded as ripqfor codification, 
and how their codification could best be achieved. The Com4ittee then consi- 
dered a number of reports prepared by its sub-committees on various topics, 
examined the replies of the governments on these reports, arid in April 1927 
reported to the Council that the following seven topics were qipe for codifica- 
tion: (1) nationality; (2) territorial waters; (3) responsibility of states for damage 
done in their territory to the person or  of forekners; (4) diploma& 
privileges and immunities; (5) procedure of international conferences and proce- 

I ' 

2374-419. A Protocol to  the Convention on Duties and Rights of States {" the event of Civil 
Strife was concluded in 1957. ! ~ 

I' For the texts of these conventions, see AJ, 28 (1934), Suppl, pp 61 et seq. The Conference also 
passed a resolution on methods of codification to be pursued in the futuge (ibid, p 55). The 
resolution proposed, inter alia, (a) the establishment of a permanent commission whose mem- 
bers were to serve both as experts and as official representatives of their go~ernments with full 
powers to sign conventions, and (b) the elimination of codification from the agenda of  future 
Pan-American conferences. For comment on the resolution, see R e e v e s ; ~ ~ ,  28 (1934), pp 
319-21. See also Borchard, AJ, 31 (1937), pp 471-73, and thesame, ibid, 33 (1$39), pp 268-82, on 
this work of the Committee of Experts created by the resolution of 1933. For the various 
conventions codifying, to some extent, the previous conventions as to paQific settlement and 
adopted by that Conference, see International Conciliation (Pamphlet N o  238), March 1937. See 

I Alvarez, La Codification du droit international (1912, a work which was considered in some 
detail by the Codification Commission of American Jurists in that year), d a  Codificacidn del 
derecho internacional en Amirica (1923), Le Nowvedu droit international di sa codification en 
Amdrique (1924), and RG (1913), pp 24-52 and 725-47; Rauchhaupt, Vol~errechtliche Eigen- 
thiimlichkeiten Amerikas (1924); Scott, AS Proceedings (1925), pp 14-48,!AJ, 19 (1925), pp 
333-37, ibid, 20 (1926), Suppl N o  2, pp 284-95, and ibid, 21 (1927). pp ii7-50; Revista dr  
Derecho Internacional, March 1925, special number; Brierly, BY, 7 (19?6), pp 14-23. On  
American efforts to codify international law, see Ltger, La codification du,,+wit des gens et les 
confirences des juristes amiricains (1929); Urrutia, Hag R, 22 (1928), 11, pp 85-230; U N  
Secretariat's Codification of International Law in the Inter-American Sjstem with Special 
Reference to Methods of Codification (1947), Doc AIAC 10/8. The Conference of American 
States at Lima adopted, on 21 December 1938, a resolution concerning t d methods for the ql . gradual and progressive codification of international law through a number of agencies: AJ, 34 
(1940), Suppl, p 194; The International Conferences of American ~ t a t e s . h s t  Supplement, 
1933-40 (1940), p 246. See also n 11; and § 31, n 5, for Inter-American measdres of codification 
since 1945. See also literature cited at 5 23, n 16, on 'American ~nternatio&l Law'. 

I  Proc&Verbaux of the Meetings of the Committee, p 747. I i 
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dure for the conclusion and drafting of treaties; (6) piracy; (7) exploitation of the 
products of the sea.2 

In 1927 the Assembly decided that a conference should be held at The Hague 
for codifying the subjects mentioned under (I), (2), and (3). The Council then 
instructed a preparatory committee to consider and recommend to the Council 
what action it should take in execution of the Assembly's Resolution. The 
Committee'examined the replies made by the governments to  questions covering 
the principal topics of the three proposed subjects of codification and drew up 
bases of discussion for the use of the Conference. (The replies of the govern- 
ments, the bases of discussion and the Committee's final report are printed in 
three separate v o l ~ m e s . ) ~  

§ 29 The Hague Codification Conference of 1930 The first Conference on the 
Progressive Codification of International Law was held at The Hague from 13 
March to 12 April 1930. It resolved itself into three committees for each of the 
three chosen topics. As the result of the work of the First Committee the 
Conference adopted: (a) a Convention concerning Certain Questions relating to 
the Conflict of Nationality Laws; (b) a Protocol relating to Military Obligations 
in certain cases of Double Nationality; (c) a Protocol relating to a Certain Case of 
Statelessness; and (d) a Special Protocol concerning Statelessness.' These treaties, 
although falling short of a comprehensive codification of international aspects of 
nationality, covered important questions and have subsequently been ratified by 
a number of states, including Great Britain.2 With regard to territorial waters, the 
Conference was unable to adopt a convention as no agreement could be reached 
on the question of the breadth of territorial waters and the problem of a 
'contiguous zone' adjacent thereto. There was, however, some measure of agree- 

' For the Report of the Committee see Doc C/196/M/70/1927/V. As to  topics (5) and (7) the 
Committee rcconxiicndcd a procedurc more tccllnicnl than an international conference. In June 
1928 the Committee reported two more topics as hcing ripe for codification, namely, the legal 
position and functions of consuls and the conlpctcnce of courts in regard to  foreign states. 

The Committee, after examining reports upon nationality of commercial corporations and 
their diplomatic protection, and the recognition of the legal personality of foreign commercial 
corporations, reported to  the Council that these topics were ripe for regulation by international 
agreement, and might usefully be left to  a conference upon private international law. 

The  Committee examined and reported as not being ripe for international regulation the 
following topics: criminal competence of states in respect of offences committed outside their 
territory; extradition; interpretation of the most-favoured nation clause. (The Committee also 
studied, and considered to  be ripe for international regulation, the legal status of government 
ships employetl in commerce; hut, in view of the conferences which had already been held under 
the direction of the International Maritirnc C:onlniittcc ant1 the Convention prepared by that 
body (see § 565). recommended the Council to take no further action at that timc.) ' They are: vol I, Nationality: C/73/M/38/1929/V; vol It, Territorial Waters: C/74/M/39/1929/ 
V; vol 111, Responsibility of States, etc: C/75/M/69/1929/V. For an account of the preparatory 
work of the Conference up  t o  1930 see Hudson, AJ, 20 (1926), pp  656-69; Wickersham, AS 
Proceedings (1926)- pp 121-35; Reeves, AJ, 21 (1927), pp  659-67, and 24 (1930), pp 52-7; 
McNair, Grotrirs Society, 13 (1928). pp  129-40. 

I As to  all these see §§ 395 and 398. 
The Convention and the three Protocols came into force in 1937 following upon the receipt of 
the tenth ratification. 

ment on such questions as the legal status of territorial waters, inc 
of innocent passage, and the base line for measuring the territo 
views of the Conference on these matters were embodied in a R4 
by the Second Committee of the C ~ n f e r e n c e . ~  With regard to s~ 
ity, the Conference disclosed complete disagreement on the que 
of responsibility for the treatment of aliens in cases in which 
crimination against the aliens as compared with the nationals 

Those participating in the Hague Conference of 1930 apparenl 
it was to be the first of a series of conferences for pursuir 
codification under the auspices of the League. For the Conf 
detailed recommendations concerning the methods of preparati 
moning of future  conference^.^ In 1930, the Eleventh Assemblj 
great interest of the League in the work of codification and invit 
tions of member states concerning the recommendations of t t  
These observations were on the whole not unfavourable7 to con 
of codification, but the Twelfth Assembly, while deciding in p 
tinue that work, laid down elaborate details governing the futu 
the matter.8 Their main effect was to transfer the formal init 
League and its organs to the members of the League and t h ~  
chances of codification in the near future. 

$ 30 The International Law Commission Article 13 of the 
United Nations lays down that the General Assembly shall init 
make recommendations for the purpose, inter alia, 'of encoul 
gressive development of international law and its codification' 

' See AJ, 24 (1930), Suppl, p 234. 
See $409. O n  the various aspects of the Hague Codification Conference of 19: 
RCsultats de la IPre Conference k codijication de droit international (193 
(1930), pp 52-7, 486-99; Hudson, ibid, pp 447-66; Flournoy, ibid, pp 46 
ibid, pp 500-16; Borchard, ibid, pp 517-40; Hunter Miller, ibid, pp 674. 
(Paris), 4 (1930), pp  478-91 ; Niemeyer, ZI, 42 (1930), pp 1-26; Rolin, RI, 3r 
pp 581-99; Hunter Miller, AS Proceedings, 1930, pp 213-21; Borchard, 
Hudson, ibid, pp 229-34; Rauchberg, ZoR, 10 (1931). pp  481-522. For the te) 
the Convention on Nationality, the three protocols adopted by the Conferer 
of the Committees on Nationality and Territorial Waters, see AJ, 24 (1930), 5 
See also Hudson, Legislation, v, pp 359-394; League Doc A/19/1931/V; C/3 
(the Final Act). 

Forthe preparatory documents, and records, of the HagueConference see Ii 
Nations: Committee of Expertsfor the Progressive Codification oflntcrnatio, 
(2 vols 1972) and League of Nations Confermceforthe Codification of Intern, 
(4 vols, 1975). 
See the Final Act of the Conference: Doc  C/351/M/145/1930/V, p 138; AJ, 2 
257. 
Off J, Special Suppl, N o  83, p 9. ' See Docs A/ l2 / l%l  N/A12(a)/193l/V and A/12(b)/1931/V. 
Off J, Special Suppl N o  92, p 9. For  comment see Hudson, AJ, 26 (1 932), pi 
Brierly, BY, 12 (1931), p p  1-12. 

I See Jessup, AJ, 39 (1945), pp 755-57. For the recommendations of the Inter-f 
Committee of October 1944 on the reorganisation of agencies engaged in t 
international law see AJ 39 (1945)- Suppl, p p  231-45. ; 
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Assembly decided, in 1947, to set up an International Law Commission charged 
with the task of codifying and developing international law.* 

At the same time the Assembly adopted a statute of the Commission, defining 
its functions and regulating the periodic election of its members by the General 
Assembly. The Statute provides that the Commission shall consist of 343 mem- 
bers who shall be persons of recognised competence in international law. The 
whole Commission is elected at the same time, for a five-year period. The Statute 
also lays down that there shall be assured in the Commission as a whole the 
'representation of the main forms of civilisation and of the principal legal 
systems'.4 The Commission, which was first elected in 1948, meets yearly. It 
possesses no permanent organs of its own,' although it is provided with support- 
ing services by the Secretariat of the United Nations.' By setting up the Interna- 

GA Res I74 (11). The decision was adopted in pursuance of the recommendations of a committee 
composed of representativesof governments, which sat in June 1947. See Finch, AJ,41(1947),pp 
611-16. See also the Resolutions of the International Law Association of 1947 based on the 
Report of a Committee of the Association under the chairmanship of Judge McNair, and 
emphasising the importance of a restatement - not amounting to  official codification in the form 
of conventions - of  selected portions of international law (Report of the Session of the Interna- 
tional Law Association held in Prague in 1947). 

O n  some aspects of the work of the Commission see Marx, Archiv des Volkerrechtr, I 
(1948-49). pp 279 et seq; Parry, BY, 26 (1949). pp 508-28; Hertz, Friedenswarte, 52 (1953), pp 
19-47, O n  the origins, organisation and functioning of the Commission see generally Pal, U N  
Rev, 9 (1962), N o  9, pp 29 34; Rosenne, YB of World Affairs, 19 (1965), pp 183-98; Lee, AJ, 59 
(1965). pp 183-98; Gotlieb, Can YBIL, 4 (1966). pp 64-80; and other works cited in the 
biblidgraphy preceding § 24. 
GA Res 36/39 (1981). When first established the Commission had 15 members (GA Res 174 (11) 
(1947)); this was later increased to 21 (GA Res 1103 (XI) (1956)), and then to 25 (GA Res 1674 
( ~ ~ l j ' ( l 9 6 1 ) ) .  
The Commission is now elected on the basis of an express geographical distribution of seats, as 
follows: nationals from African states - 8; Asian states - 7; East European statcs - 3; Latin- 
American states - 6; Western European and other states - 8; together with one African or  East 
European national in rotation, and one Asian or  Latin-American national in rotation. See GA 
Res 36/39 (1981). Before the adoption of that resolution the allocation of seats was governed by a 
series of understandings and gentleman's agreements: see paras 4-6 of the Secretary-General's 
Memorandum of 24 July 1981 (UN Doc Al361371). 
The Statute of the Commission provides that with regard to the final drafts proposed by it in the 
matter of codification (and, apparently also of development) the Commission may recommend 
to  the General Assembly: (a) to  take no action, the report having already been published; (b) to 
take note of o r  adopt the report by resolution; (c) to  recommend the draft to  members with a 
view to  the conclusion of a convention; (d) to  convoke a conference for the purpose of 
concluding a convention (Art 23). It is also laid down that whenever it deems it desirable, the 
General Assembly may refer drafts back to  the Commission for reconsideration or  redrafting. 
The effective fulfilment of these important and intricate tasks by the General Assembly must 
depend upon the existence- within, or  in conjunction with, the General Assembly - of organs of 
a competence and permanence enabling them to cope with the legislative output of an ILC 
functioning on a scale commensurate with the tasks entrusted to it by the Charter. Similarly, any 
expansion of the work of the Commission in conformity with the object of the Charter must 
depend to a large extent upon the development, within the governments and foreign offices of the 
members of the United Nations, of requisite machinery fora detailed examination of thedraftsof 
the Commission. 
The Secretariat has also prepared extensive background material and studies to assist the ILC in 
its work, and also in preparation for conferences held to draw up conventions on the basis of 
draft articles prepared by the ILC. See also the collections of national laws on various topics 
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tional Law Commission the General Assembly has not exhausted its powers 
under Article 13 of the Charter; for example, it acted under thatjartick in setting 
up a Special Committee on Principles of International Law concerning Friendly 
Relations and Cooperation among States, and in adopting a Dectaration on those 
Princi~les.' I I 

I 

At its first session, in 1949, the Commission drew up a provisional list of 14 
to ics selected for codification.* Since then it has added additional topics (or 
su -divisions of topics) to its work programme, either on its odjh initiative o r  at ! 
the request of the General Assembly. O n  each of those orlkinal 14 topics 
(numbered (1)-(14) in the list below), and on the more substantial topics subse- 
uently added to the Commission's work programme, the outcome has been as 

?0110ws: I 

(1) Recognition of states and governments: the commission has not begun 
work on this topic.9 ' I 

(2) Succession of states and governments:I0 the Commission decided to 
divide the item into three aspects, namely succession (a) in respect of 
treaties, (b) in respect of matters other than treaties, and (c) in respect of 
membership of international organisations. Priority w9s given to the 
first, and in 1978 a convention was adopted on the basis of draft articles 
prepared by the Commission." O n  the second aspect a convention was 
adopted in 1983 on  the basis of further draft articles phepared by the 
Commi~s ion . '~  For the time being it has left aside the third aspect. 

(3) Jurisdictional immunities of states and their property: the Commission 
has this subject under active consideration. 

(4) Jurisdiction with regard to crimes committed outside national territory: 
the Commission has not begun work on this topic. 1 '  

under consideration by the ILC and published in the several volumes of the U N  1.egrrlatrve 
Series. I 
GA Res 1815 (XVII) (1962) and 2625 (XXV) (1975); see also $ 105. 1~ YBILC (1949), p 281. For a general review of the Commission's programme of work up to 1970 
see the Working Paper prepared by the UN Secretariat, Doc A/CN 4/230 8f 7 April 1970. 

The work of the Commission is surveyed in the annual reports of the commission submitted 
to the General Assembly, and in YBILC. See also the following publications of the UN 
Secretariat: Historical Survey of the Development of International Law and ;is Codification by 
International Conferences (1947); Preparatory Study concerning a Draft Declaration on the 
Rights and Duties of States (1948); Survey of lnternational Law in ~ e l a t i d h  to the Work of 
Cod$cation of the International Law Commission (1949) (a document nowlFnown to be the 
work of H Lauterpacht: see YBILC (1960), i, p 52); Ways and Means of Makihk the Evidence of 
Customary International Law More Readily Available (1949): ~ i s t o r i c a / ~ ~ r v &  of the Quertion 
of International Criminal Jurisdiction (1949); The Charter and Judgment d j  the Nwemberg 
Tribunal (1949); Future Work in the Field of the Codification and Progressive Development of 
International Law (1962); Survey oflnternational Law (1971). O n  the U N  pipgramme for the 
codification and progressive development of international law see Wyzner)lAS Proceedings, 
1962. DO 90-99. 

' See § %, n 2. I 

lo The Commrssron decrded In 1963 to grve prrorrty to state successron and to cohcrder successron 
of governments for the trme bemg only to the extent necessary to supplement the study of state 
succession. I 

" Conventron on Successron of States rn Respect of Treatres 1978. See § 69 " Conventton on Successton of States In Respect of State Property,  archive^ a n d ~ e b t s  1983 See 
§ 70. 

1_ 
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(5) Regime of the high seas and (6) Regime of territorial waters: on the basis 
of draft articles prepared by the Commission, the Geneva Law of the Sea 
Conference 1958 adopted conventions on the high seas, on fishing and 
conservation of the living resources of the high seas, on the continental 
shelf, and on the territorial sea and contiguous zone." 

(7) Nationality, including statelessness: the Commission considered this 
topic to include two other items subsequently referred to it, namely the 
nationality of married women and the elimination of statelessness, and in 
1951 initiated work on the whole subject.I4 Its work on statelessness led 
to two draft Conventionsr5 on the basis of which a Convention on the 
Reduction of Statelessness was concluded in 1961,16 but as regards other 
aspects of nationality the Commission refused to deal with the national- 
ity of married women separately from the broad subject of nationality, 
including statelessness, on which it decided in 1954 to defer further 
action." 

(8) Treatment of aliens: the Commission has not begun work on this topic. 
(9) Right of asylum: the Commission has not begun work on this subject 

either. In 1977 it concluded1s that the topic did not appear to require 
active consideration in the near future, particularly in view of the holding 
of a UN Conference on  Territorial Asylum in 197719 with the possibility 
of a further conference being convened later, and in view of the decision 
of the General Assembly, in GA Res 3497 (XXX) (1975), to give further 
consideration to the question of diplomatic asylum.20 

(10) Law of treaties: on the basis of draft articles prepared by the Commis- 
sion, the Vienna Convention on the L.aw of Treaties was concluded in 
1969;~ '  see also items (21), (22), (28), and (29) below. 

(11) Diplomatic intercourse and immunities: on the basis of draft articles 
prepared by the Commission the Vienna Convention on Diplomatic 
Relations was concluded in 1 9 6 1 ; ~ ~  and see also items (24) and (31) 
below. 

(12) Consular intercourse and immunities: on the basis of draft articles pre- 
pared by the Commission, the Vienna convention on Consular Rela- 
tions was concluded in 1 9 6 3 . ~ ~  

" The conventions on these four subjects entered into force, respectively, in 1962, 1966,1964 and 
1964. See § 281. 

j4  YBILC (1951), ii, p 140. 
YBILC (1954), ii, pp 143-7; GA Res 896 (IX) (1954). '' The Convention entered into force in 1975. See § 398. 

" YBILC (1954). ii, p 149. para 39. See also the remarks of the Commission as to the nationality of 
married women, ibid (1952). ii, p 67. para 30. The General Assembly took note (GA Res 683 
(VII) (1952)); eventually work on a Convention on the Nationality of Married Women was 
completed in thc U N  itself, and thc Convention wa.; ndoptcd in GA Res I040 (XI) (1957). See 
§ 386. 

I R  YBILC (1977), ii, pt 2, p 129, para 109. 
l 9  Pursuant to GA Res 3465 (XXX) (1975). See 4 402. 
' O  See 9 495. '' The Convention entered into force in 1980. See § 581. 
22 The Convention entered into force in 1964. See § 490. 
" The Convention entered into force in 1967. See § 536. 

I I (13) State responsibility: the Commission has this subject under active 
c o n ~ i d e r a t i o n . ~ ~  1 I 

(14) Arbitral procedure: in 1958 the Commission adopted Mddel Rules of 
Arbitral Procedure, which were 'taken note of '  by )he General 
Assembly.25 I 

(15) Rights and duties of states: in 1949 the Commission formqlated a Dec- 
laration of Rights and Duties of States.26 

(16) The Nuremberg principles were formulated by the commission in 
1950.~' I 

(17) ~ntemational criminal jurisdiction: the commission discusskd reports by 
its Special Ratrorteur on this topic in 1950,'8 but further consideration 
was deferred. I 

(18) Availability of evidence of customary international 1aw:lin 1950 the 
Commission considered ways and means of making such evidence more 
readily available, and submitted a report on the matter to1 the General 
Assembly.3o I 

(19) Offences against the peace and security of mankind: the Commiss~on 
I formulated a code on such offences in 1954,31 and deferred further 

consideration of the matter in 1957.32 With the completion of work on 
the definition of aggression (see the next item) the Commission suggested 
that it might look again at its draft code.33 The General Assembly, after 
seeking comments on the draft from member states,j4 in 1981 requegted 
the Commission to re-examine the subject, and the Commission now has 
it under active c o n ~ i d e r a t i o n . ~ ~  I 

(20) Definition of aggression: the Commission considered this in 1951 as part 
of its consideration of the previously mentioned item.3%lthough ~ t s  
1954 formulation of a code of offences against the peace and security of 
mankind included the offence of any act o r  threat of aggression, this did 

" See § 145. I 
I " See YBILC (1958), ii, pp 83-8; GA Res 1262 (XIII) (1958). A Draft Convention on Arbltral 

Procedure was prepared by the Commiss~on In 1953; see YBILC (1953), ii, pp 208-12, and GA 
Res 989 (X) (1955). I 

l6 See GA Res 178 (11) (1947); YBILC (1949), pp 286-90; GA Res 375 (IV) (1949) and 596 (VI) 
(1951). See 6 104. I '' see GA ~ e s i 7 7  (11) (1947); YBILC (l95O), 11, pp 374-8; GA Res 485 (V) (1950). Seevol I1 of t h ~ s  
work (7th ed), 5 582. I I  

" See GA Res 260B (111) (1948); YBILC (1950), 11, pp 1-23, 378-9. I 
' 9  GA Res 11 87 (XII) (1957). See also Res 489 (V) (1950), Res 687 (VII) (1953), Res 898 (IX) (1954). 

See also 4 148, n 27, including a further Report prepared by the ILC In 1990 8 

'O YBILC (1950). ti. DD 367-74. I 

" YBILC (1954j, i ~ ,  F;d 149-52; and see vol I1 of this work (7th cd), § 582, and Johnwn, ICI,Q, 4 
(1955), pp 445-68. 1 '' GA Res 1 I86 (XII) (1957). 

" YBILC (1977), ii, pt 2, p 130, para 11 I.  
I 

" Res 33/97 (1978). " GA Res 36j106 (1981); YBILC (1982), ii, pt 2, p 121. See also Ferencz, AJ, 75 (1y81), pp 674-9. 
See also § 148. 

, " See YBILC (1951), ii, pp 131-7. I 

b I 
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mission for International Law, the Asian-African Legal Consultative Commit- 
tee, the European Committee for Legal Cooperation, and the Inter-American 
Juridical Committee. 

The 14 major52 conventions concluded on the basis of the work of the 
International Law Commission by 31 December 1989,lO of which were by then 
in force, constitute a major contribution to the development of a significant 
portion of international law. For that alone the work of the Commission can be 
regarded as successful. But it would be wrong to assess the achievement of the 
International Law Commission solely in terms of the number and scope of 
conventions concluded as a result of its work. By the scholarly and realistic way 
in which it has studied the topics on its agenda its work has had an effect on the 
rules of customary international law quite apart from the direct effects which the 
various conventions may have interpartes, and even if no convention is eventual- 
ly concluded or before it enters into f ~ r c e . ~ "  More generally, it has contributed 
greatly to the development of the law and to an increase in the respect in which it 
is generally held by members of the international community. 

5 31 Codification and development of international law The distinction 
between codification and development of international law has been adopted 
both in the Charter of the United Nations and in the Statute of the International 
Law Commission. In the latter the expression 'progressive development of 
international law' is used - for convenience - for 'the formulation of draft 
conventions on subjects which have not yet been regulated by international law 
or  in regard to which the law has not yet been sufficiently developed in the 
practice of States'. The expression 'codification of international law' is used - 
similarly 'for convenience' - as meaning 'the more precise formulation and 
systematization of international law in fields where there already has been 
extensive State practice, precedent and doctrine'.' However, the theoretical value 
of the distinction is limited and its practical application insignificant. The Statute 
of the Commission provides for different procedures for these two kinds of 
activity, but such differentiation of procedure has proved unworkable and has 
been disregarded in practice. Subjects-such as the limit of territorial waters2 -on 
which there is 'extensive state practice, precedent and doctrine' are often so 
controversial that nothing but a legislative innovation, by way of a formulation 
of new rules, can meet the exigencies of the case. Moreover, it may happen that 
with regard to  the subjects, which are of some rarity, where there is apparently 
full agreement in existing practice and doctrine, circumstances may call for a 
modification of the existing rule. Conversely, principles relating to topics of 
distinct novelty - such as the regime of the continental shelf3 - can be formu- 
lated by way of 'development' only by taking into account, and to that extent 
'codifying', an established principle of international law. Thus the regime of the 
continental shelf, as formulated by the Commission, was based on the full 

52 See also 5 32, n 14, as to certain optional protocols. 
'' S e e § I l , n 1 4 .  
' Article 15. 

See 5 196. 
' See § 314ff. 

I Codification of internatio a d 'law "' 
recognition and preservation, subject to  reasonable modificationsjof the princi- 
ple of the freedom of the seas.4 In fact, the usefulness and justification of the 
entire process of codification, in its wider sense, must, as a rule, delend upon the 
combination, in relation to the same subject, of the processes of +statement of 
existing principles with the formulation of new principles. It  is dksirable that in 
each case the codifying agency should leave no doubt as to the. pfoportion in 
which rules formulated by it amount to a statement of the exlspng law or a 
change thereof. i !  

There is now considerable experience of codification: the Hague Conference 
of 1930, the very important work of the International Law Coymission since 
1945, and also certain measures of codification adopted on an $merican5 or 
European%asis. In the light of this experience certain conclusions +ay be drawn 
as to its desirability and prospects. First, the Hague Conference o@1930 showed 
that different methods may be required for codification concgived of as a 
systematisation and unification of agreed principles and for cojdification re- 
garded as agreement on hitherto divergent views and practicesi and that, in 

t l  . particular, the securing of agreement on existing differences is pridardy a matter 
of policy and cannot well be settled by conferences of legal edperts. In this 
respect the experience of the International Law Commission has ip I roved diffe- 
rent; by its composition and methods of work it has been able to deal in a 
generally satisfactory way with questions of policy which have inc!+itably arisen 
in the course of formulating legal rules. Secondly, so long asihternational 
conferences were governed by the rule of unanimity,' there was /a danger that 

I I 

See 5 284. 
American activity has been the work of the Inter-American Council of Jurists a"d its permanent 
body, the Inter-American Juridical Committee. Under Art 105 of the Charter of the OAS as 
amended by a protocol of 1967 (ILM, 6 (1967), p 341) the Inter-American Juridical Committee, 
one of the main organs of the OAS, is given the task, inter alia, 'to promot{the progressive 
development and the codification of international law': the Inter-American Cbuncil of Jurists 
has now ceased to exist. 1 

Conventions adopted since 1945 on an Inter-American basis which may be regarded as at least 
in part codificatory include the Conventions on the Political Rights of Wom#n and the Civil 
Rights of Women concluded at the Ninth Inter-American Conference, 1948, the;Convention on 
Diplomatic Asylum and the Convention on Territorial Asylum concluded at !he Tenth Inter- 
American Conference, 1954, and the Inter-American Convention on Extraditiod 1981 ; note also 
the Inter-American draft Convention on Jurisdictional Immunity of States,/?dopted by the 
Inter-American Juridical Committee in 1983. In addition a number of studies and reports have 
been made relating to the codification of various aspects of international law. $e generally the 
statements made by the representative of the Inter-American Juridical committdC to the Interna- 
tional Law Commission, and recorded in the Commission's annual ~ e p o r t l t o  the General 
Assembly. 1 ~ 
Activities of the Council of Europe in this field are coordinated by the European Committee on 
Legal Cooperation. Among the conventions concluded which involve a significant element of 
codification are the European Convention on Extradition 1967, the ~uropean/konvention on 
Consular Functions 1967, and the European Convention on State Immunity 1972. In 1969 a 
Report on the Privileges and Immunities of International Organisations was considered by the 
Committee of Ministers: Res (69) 29. See generally on the legal programme of the  Council of 
Europe, Simmonds, ICLQ, 13 (1964), pp 675-80; ICLQ, 14 (1965), pp 646453; the relevant 
sections of the European Year Book; and the statements made by the representative of the 
European Committee on Legal Cooperation to the International Law ~ o m j i s s i o n ,  and re- 
corded in the commission's annual Report to the General Assembly. I ,  ' On thevoting procedure in international codification conferences from 1864 to $930, see Sohn in 
Ius et Societas (ed Wilner, 1979), pp 278-96. I I 

I ~ 
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attempts to reach agreement in the form of codified rules might result in reducing 
the value of the rules eventually agreed upon. The product of codification could 
thus to that extent retard instead of advance the progress of international law.8 
Article 9.2 of the Vienna Convention on the Law of Treaties marks a notable 
advance in this respect in that it prescribes as the normal rule a two-thirds 
majority for the adoption of the text of a treaty at an international conference, 
unless the. states attending it decide o t h e r ~ i s e . ~  The rigidity of the rule of 
unanimity has similarly been diminished by the practice of concluding treaties 
within the framework of an international organisation which reaches decisions 
by less than unanimity: this is particularly important in the case of treaties 
adopted by the General Assembly of the United Nations." Thirdly, there is the 
danger that, given the cautious attitude of governments, attempts at codification 
may in many cases emphasise differences in cases where agreement was hitherto 
supposed to exist." Fourthly, it appears that, in so far as codification implies 
uniform regulation, its scope must necessarily be limited for the reason that in 
many cases the diversity of interests and conditions render uniformity difficult 
o r  undesirable. Fifthly, the Hague Conference showed that even with regard to 
generally non-controversial matters the work of codification requires lengthy 
preparation and discussion which cannot always usefully take place in the 
hurried atmosphere of an international conference. Thus the programme of the 
Hague Conference in 1930 was probably too ambitious inasmuch as it attempted 
within the space of one month to codify three important branches of internation- 
al law. In marked contrast to the experience of the Hague Conference is the full 
preparation of draft articles by the International Law Commission, their prior 
study by governments and the ample time devoted to the ensuing conferences; 
these factors have undoubtedly contributed to the general success of codification 
conferences since 1945.12 

There is now little likelihood of states abandoning the task of introducing, 
through general conventions, uniformity and certainty in those branches of 

Even before the Hague Conference met, the Preparatory Committee which drafted the Bases of 
Discussion uttered a warning to that effect. See Doc C/73/M/38/1929/V. See generally, Baxter, 
Recueil d'itudes de droit international en hommage a Paul Guggenheirn (1968), pp 146-66, and 
also Wolfke in Essays in InternationaL Law in Honour of Judge Manfred Lachs (ed Makarczyk, 
1984). 
The Commission itself needs only a simple majority for its decisions, since as a subsidiary organ 
of  the General Assembly, and in the absence of any contrary decision, i t  is subject to theRulesof 
Procedure of the Assembly: see YBILC (1949), pp 10-1 1, and Rule 125 of the Assembly's Rules 
of Procedure. 
Eg the Convention on Special Missions, GA Res 2530 (XXIV) (1969), and (for treaties not based 
on the work of the ILC) the Covenants on Civil and Political Rights and on Economic, Social and 
Cultural Rights (see ~ ' 4 4 0 ) .  
This was evident, for example, in the failure of the 1958 and 1960 Geneva Conferences to agree 
uoon the breadth of territorial waters; and in the results of the Mexico City Conferenceof 1964 
o i  the UN Special Committee on Principles of International Law concerning Friendly Relations 
and Cooperation among States: of the four superficially self-evident principles of international 
law which were being studied -abstention from the threat or use of force, peaceful settlement of 
disputes, non-intervention in matters of domestic jurisdiction, and the sovereign equality of 
states - agreement was reached only on the last. Agreement on the other principles was 
eventually reached at a later session. See 105. 
O n  certain procedural aspects of such codification conferences see Limpert, Verfahren und 
Volkerrecht (1985). 
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international law which are sufficiently developed for that purpose. It is true that 
the absence of codified rules has not seriously impeded thekork  of the Interna- 
tional Court of Justice or of other tribunals, and that, on thekontrary, their work 
has shown that international law may be developed indirectyy and given a degree 
of certainty through decisions of international tribunals." But there is no doubt 
that the codification of suitable portions of international law may add both to its 
clarity and authority and, to a smaller extent, to the willingness of states to 
submit disputes to obligatory judicial or arbitral settlement." The danger of 
failure, or even of retrogression, in consequence of the oper'ation of the unanim- 
ity rule is being circumvented by the adoption of convediions by, usually, a 
two-thirds majority of the states represented at the Conference. The procedures 
by which the codification of international law is at present being achieved are 
generally such as to secure that the resulting conventions are both politically 
acceptable and scientifically sound. The International Law Commission is com- 
posed of lawyers of high repute, and their background and 'the manner of their 
selection should generall ensure that they are fully aware of   rev ail in^ interna- r tional political realities.' The extensive consultation with governments on the 
draft articles prepared by the Commission and the role of theFixth Committee of 
the General Assembly in relation to the work of the Commission tend to make it 
less likely that the final result of the Commission's labours /s wholly unaccept- 
able to the generality of states. The scope of conventions adopted, even if only by 
a two-thirds majority vote, after such preparatory procedures have been fol- 
lowed is likely to become enlarged as the result of subsequent accessions. The 
very fact of their continued validity among large groups of states cannot fail to 
exercise considerable influence, quite apart from the possibility of the conven- 
tion giving rise to rules of customary international law.I6 

While the International Law Commission plays a very important part in the 
codification of international law, its role is not exclusive. Treaties which, even if 
not expressly designated as codification treaties, nevertheless have the effect of 

" See 4 13. i 1 
" Several of the conventions concluded on the basis of the work of the ILC, have optional protocols 

on the compulsory settlement of disputes. These conventions include tpe four Conventions on 
the Law of the Sea (1 958), the Convention on Diplomatic Relations (19b1), the Convention on 
Consular Relations (1963), and the Convention on Special Missionsi(l969), and all of the 
optional protocols have entered into force. O n  the first six of these protdcoIs, see Briggs, Recueil 
d'itudcs de droit international en hommage ri Paul Guggenhrim (i1968), pp 628-41. The 
Convention on the Law of Treaties (1969) contains, in Art 65, special provisions for the 
settlement of disputes. 1 

" These include the trend towards a new international legal order, reflecti"g the changing balance 
of states within the international community compared with that which existed during the 
formative years of much of contemporary international law. See Garciaj&nador, AJ, 77 (1983), 
pp 286-95, and works cited at § 5, n 3, as to the attitude of 'new' states to existing international 
law. The Commission may have a part to  play in this process. There is, dbwever, a danger of the 
Commission becoming to too great a degree a body receptive to diplomatic and political trends at 
the expense of being a body composed of independent legal experts. Thd fact that it now has 34 
members, expressly elected so that its composition reflects the princi$al geographical voting 
groups in the General Assembly (see § 30, n 4), and able to take its own decisions on the basis of a 
simple majority (see n 9), increases the risk of it becoming a 
command widespread support as a juridically sound basi 
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codifying ~ignificant parts of international law may be concluded by groups of 
ctatrs, whether acting within the framework of an international organisation 
(particularly the United Nations) or on a regional basis or through an ad hoc 
conference. Thus the Declaration on Principles of International Law concerning 
Friendly Relations and Cooperation among States," and the International 
Covenants on Economic Social and Cultural Rights and on Civil and Political 
Rightsla adopted by the United Nations General Assembly can properly be 
regarded as instruments of codification. There is in fact no clear borderline 
between a codification convention19 and what may be regarded as an ordinary 
multilateral treaty. While codification tends in the direction of law-making, the 
consensual element in the acceptance of its results remains strong; converiely a 
multilateral treaty, while predominantly contractual in nature and origin, may 
nevertheless prescribe general rules governing in a systematic manner a matter of 
concern to  all states. Nor, furthermore, does codification necessarily imply the 
conclusion of a treaty. A resolution of an international organisation may involve 
the codification of a branch of the law; and although formal codification incor- 
porating its results as part of positive international law is desirable, a systematic 
restatement of the law by an authoritative body may in certain cases constitute a 
valuable form of codification. 

§ 32 The revision of international law The primary object of codification and 
development of international law as envisaged in Article 13 of the Charter is to 
give clear expression to those branches of international law with regard to which 
there is already either a common measure of agreement o r  a sufficient amount of 
practice to warrant attempts at improvement. From the codification and de- 
velopment of international law thus conceived there must be distinguished the 
deliberate revision and change of existing law with a view to adapting it to 
changed conditions. The distinction, however, is no longer clear-cut: not only is 
the process of codification in practice inseparable from a measure of progressive 
development of the law, but it may involve - as negotiations within the 
framework of the Third United Nations Law of the Sea Conference demon- 
strated - conscious attempts to make radical changes to existing law. Neverthe- 
less, there is no machinery of international legislation' for effecting changes of 
this nature against the dissent of a minority of interested  state^.^ The establish- 
ment of such machinery would amount, to a substantial degree, to  setting up an 
international legislature.3 That development is not one which governments are at 

" S e e s l 0 5 .  
'' See § 440. 
l9 On the nature and role of codification treaties generally see Geck, ZoV, 36 (1976), pp 96-144. ' On the metaphorical use of that term, see § 1 I ,  n 9. See also § 16 as to the 'law-making' powers of 

international organisations. 
On  the existing and possible substitutes for international legislation, see H Lauterpacht, The 
Function of Law, pp 245-347. See also Seplilveda, Germ YBIL, 33 (1990), pp 432-59. At present 
a treaty adopted and concluded by a majority of states will result in rules binding even the 
dissenting minority only indirectly, by virtue of those treaty rules acquiring the status of 
customary international law - a process which does not necessarily take very long: see § p 30. 
This is not always realised by those who speak of the necessity of providing effective institutions 
of peaceful change as a condition of progress in other fields of international organisation. 

Codification of internatior 

present prepared to accept. Its realisation requires further aband 
principle of unanimity4 and far-reaching changes in the matter 
voting and representation. 
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Chapter 2 

International persons 

SOVEREIGN STATES AS INTERNATIONAL PERSONS 
J 

Kelsen, Das Problem der Souveranztat und dre Theorre des Vo/kewechts (1920), p p  
1-85 Verdross, § 28 Dickinson, The Equalrty of States zn Internatwnal Law 
(1920) Sukiennicki, La souverarnkti des ktats en drolt ~nternatzonal moderne 
(1927) Knubben, DieSublekte des Viilkerrechts (1928), p p  127-901 Kunz, DleStaaten- 
verbrndungen (1929), p p  1-61 Wright, Mandates under the League of Natzons (1930), 
pp 267-309 Korte, Grundfragen dervolkerrechtbchen Rechtsfahzgkert und Handlungs- 
fahigkeit derStaaten (1934), p p  28-55,135-186 Kelsen, Prrncrples(of lnternntronal Law 
(1952), p p  100-14 Von der Heydte, Dze Geburtsstunde desl souveranen Staatcs 
(1952) Gunst, Der Begrtff der Souveranttat rm modernen Volkerrecht (1953) Br~erly, 
Hag R, 23 (1928), iii, p p  503-45 Bruns, ZoR, 1 (1929), p p  31-40, Dupuis, Hag  R, 32 
(1930), ii, p p  5-165 van Zanten, RI, 3rd series, 11 (1930), pp 494'528 Ross, rbrd, 3rd 
series, 12 (1931), p p  652-68, and 13 (1932), p p  112-30, and i n j ~ b ~ ,  1 1  (1931), pp 
441-64 Kaufmann, H a g  R, 55 (1935), v, pp 349-77 - Bilf iqer ,  ibzd, 62 (1938), i, p p  
155-203 Aufricht, Corn  LQ, November 1944 and March 1945 j Kelsen, Yale LJ, 53 
(1944), p p  207-20 Rousseau, H a g  R, 73 (1948), ii, p p  171-249 ~Marek, Identzty and 
Contrnutty of States rn Publrc Internatzonal Law (1954) Waldock, Hag  R, 106 (1962), 11, 
pp 156-71 Arangio-Ruiz, L'Etat duns le sens du droit des gens et la notton du drort 
rnternatzonal (1975) Crawford, BY, 48 (1976-77), p p  93-182, and The Creatzon of 
States tn International Law (1979) Lachs, Hag  R, 169 (1980), iv, p p  29-41 Feldman, 
Hag R, 191 (1985), ii, p p  351-84 James, Soverergn Statehood (1986) Henkin, Hag  R, 
216 (1989), iv, p p  23-35 Hannum, Autonomy, Soverezgnty and Self-Determmatzon 
(1990), p p  14-26. See also the literature cited at  § 36, n 1. I 

I 
I 
I 

$33 The concept of international person An international person is one who 
possesses legal personality in international law,' meaning one who is a subject2 of 
international law so as itself to enjoy rights, duties o r  powers established in 
international law, and, generally, the capacity to act on the ihternational plane 

I 

I I The ICJ has regarded the essential test where a group is claimed to be a legal entity dtsttnct from 
its members as being whether it was In 'such aposition that n possesses, In regard to its Members, 
rights which it is entitled to ask them to respect': Reparatron for Inprres Case, ICJ Rep (1949), at 
p 178, and Western Sahara Case, rbzd (1975), at p 63. As to the enjoyment by a state of certain 
rights in the law of other states, sees 47. Seegeeally a d r i  H a ,  113 41964), ~ir, pp 373-452; 
Barberis, Hag R, 179 (1983), i, pp 157-70. I 

"his idea of a subject of the law may be contrasted with an object of the lap; thus In a mun~cipal 
system of law there will be many legal rules relating to anunals, but smce they do not themselves 
have r~ghts and duties they are objects, not subjects, of the law.. 

1 
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either directly, o r  indirectly through another state (as in the case of a protected 
state). The  concept of international person is thus derived from international 
law. This law is the body of rules legally binding on  states and sovereign 
independent states are the principal (although not the only)' international per- 
sons. They are, moreover, the typical international persons in the sense that it is 
the rights, duties and powers normally possessed by states which are together 
rcgardcd as constituting intcrnationnl personality of the fullest kind. 

However, 'the subjects of  law in any legal system are not necessarily identical 
in their nature o r  in the extent of their rights, and their nature depends upon the 
needs of the community';4 an international person need not possess all the 
international rights, duties and powers normally possessed by states."ome 
states only possess some of those rights and duties;' they are therefore only in 
those limited respects subjects of international law and thus only possess limited 
international personality. International organisations also possess only interna- 
tional rights and duties appropriate for their particular situation7 and they are 
similarly only to  a limited extent subjects of international law and international 
persons. Nevertheless, such possessors of limited international personality are 
real intcrnational persons. The possession of international rights and duties may, 
however, be so  limited in extent, o r  the result of such exceptional circumstances, 
that while the possessor must be regarded as pro tanto enjoying a degree of 
international personality, it would be unrealistic t o  regard it as a member of the 
international community o r  as an international person in anything other than a 
strictly limited sense. Such are, for example, confederations of s t a t e s5nd  insur- 
gents recognised as belligerents in a civil war.9 

§ 34 Concept  of  t h e  s ta te  A state' proper is in existence when a people is settled 
in a territory under its own  sovereign government. There are therefore four 
conditions which must obtain for the existence of a state. 

See 5 7. ' Reparations for Injuries Case, ICJ Rep (1949). p 178. 
Ibid, pp 179-80. 

' See §§ 75, 82. 
' See § 7. 

See 5 74. 
See § 49. 

I As to the concept of a state in international law, see generally Kelsen, AJ, 35 (IWI),  at pp 606-9; 
and Prjnciples of International Law (1952), pp 205-7,257-64; Chen, The International Law of 
Rrcognition (1951), pp 54-63; Guggenheim, Hag R, 80 (1952). i, pp 80-96; Marek, Identit~and 
Continuity of States in Public International Law (1954), especially pp 161-90; Blix, Hag R, 130 
(1970). ii, at pp 632-8; Crawford, The Creation of States in International Law (1979), especially 
pp 31-76, and BY, 48 (1976-77), pp 93-182. 

On  the formation of states see also Biscottini, Rivtsta, 18 (1939), pp 378-406; Mouskhily, RG, 
66 (1962), pp 469-85; and Jessup, Birth of Nations (1974). 

O n  the birth of new states, see Hall, § 1 ; Westlake, i, pp 44-50; Smith, i, pp 233-45; Pauchille, 
§§ 195-198(3): Off J Special Suppl N o  3 (Report of Committee of Jurists on the Aaland Islands 
auestion): Masarvk. The Makina o fa  State (Czecho-Slovakia) (1927). pp 443-47; and Kelsen,RI .. , 

(paris), 3 ( 1 9 2 9 ) . ' ~ ~  613-41. 
As to the Baltic States, see Rutenberg, Dir baliischen Staaten rind das Vijlkcrrecht (1928); 

Montfort, Les NOUV~UUX Ltats de la Baltiqrre (1933); Graham, The Diplomatic Recognition of 
the Border States, Finland (1935); and 5 46, n 4 and 55, n 41ff. 

Sovereign states as internation 

There must, first, be apeople. A people is an aggregate of ind 
to ether as a community though they may belong to different 'i cu tures, o r  be of different colour. 

There must, second, be a territory in which the people is s 
there is 'no rule that the land frontiers of a State must be ful 
defined';3 they may indeed be disputed. But it matters not  whet 
small4 o r  large; it may consist, as in the case of city states, of 

O n  the question whether Yugoslavia as enlarged after the First World Wa 
Kaufmann, i, ZI,31 (1923-24), pp 21 1-51. US appellate courts have held 
Serbia continued to apply to  Yugoslavia, but as much on the basis of s: 
continuity of the same state: see Ivanevic v Artukovic, ILR, 21 (1954), p 6 
(1986), ILR, 79, pp  383, 395. See also D C  v Public Prosecutor (Netherla 
(1972), ILR, 73, p 38 and see Tomitch, La Formation de I ' t tat  Yougosla 

Several other specific instances involving the creation of new states are c 
below on recognition of states and governments, especially 99 40,41,46 and 
64. See also § 65, as to the accession to independence of former depende 

Article I of the Montevideo Convention on the Rights and Duties of Sta 
qualifications for international statehood as '(a) a permanent population; (b 
(c) a government; and (d) a capacity to enter into relations with other State 
Thedefinition given in the text, like that given in the Convention, serves to 
of a state in general terms. See also § 40, as to the criteria adopted by st. 
recognition to a new state. 

The question whether o r  not a community constitutes a state often arise 
applications for membership of international organisations. These will beds 
ance with the rules of the organisation. 

An entity which is not a state in the true sense may nevertheless be reg: 
particular purpose, or  within the meaning of the term 'state' as used i 
document. This is less a matter of acknowledging statehood than of constr 
tion: see eg $56, n 32. 'State' is not necessarily the same as 'nation', althoi 
'most favoured Nation' clauses (see § 669) the ILC equated the two terms: ' 
pt 2, p 18, para (2) of commentary on draft Art 4. 

As to the meaning of the word 'state' considered historically, see Dowdall 
98-125. See also Reglade in Etudes Georges Scellt$vol ii, 1950), pp 507-34, 
94 (1978), pp 408-27. 
In its Advisory Opinion in the Western Sahara case the ICJ concluded that a 
and tribes which existed in the area in question at the time of the Spanish colc 
did not have the character of a personality or  corporate entity distinct from 
and tribes in question, and thus could not be considered as enjoying some fo 
Western Sahara, the nomadic peoples of the area did possess some rights 
through which they migrated, constituting legal ties with the territory o f '  
Rep (1975), at pp  63-5). See generally on this case § 250, n 5. 

As to the Indian tribes of North America, see § 22, n 7. ' North Sea ContinentalShelfCases, ICJ Rep (1969), at p 33, citing the examp 
Monastery of St Naoum Case (1924), PCIJ, Series B, N o  9, at p 10. See also C 
Gas-Gesellschaft v Polish State, AD, 5 (1929-30), N o  5, as to the existence o 
its boundaries have not been legally delimited. See also 5 226, n 1. Man] 
disputes with neighbouring states and to that extent have unsettled fror 
frontiers see Bardonnet, Hag R, 153 (1976), v, pp 9-166. 

A state may either be part of a larger land area, or  be an island. As to certa 
as sovereign states, see Crawford, ICLQ, 38 (1989), pp 277-98. ' Thus Nauru, which became an independent state in 1968, has a population o. 
and a territory of 5,263 acres. See § 102 (as to  the Vatican City), § 77, n 3 (. 
§ 83, n 2 (as to Andorra), and § 81, n 1 (as to Monaco and San Marino). But a :  
is inadequate: Re Duchy of Sealand (1978),ILR, 80, p 683. 

On  the various problems associated with the admission of very small st 
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There must, third, be a government - that is, one or more persons who act for 
the people and govern according to the law of the land.5 A state calls for a 
community organised as a political unit (polis) as distinguished from, say, a 
tribe.(' But once a state is established, temporary interruption of the effectiveness 

is not of its government, as in a civil war7 or as a result of belligerent occupation, ' 
inconsistent with the continued existence of the state. 

There must, fourth and last, be a sovereign government. Sovereignty is su- 
preme authority, which on the international plane means not legal authority over 
all other states but rather legal authority which is not in law dependent on any 
other earthly authority.* Sovereignty in the strict and narrowest sense of the term 
implies, therefore, independence all round, within and without the borders of 
the country .9 

Blair, The Ministate Dilemma (1967); Rapoport, AS Proceedings (1968), pp 155-63; Fisher, ibid, 
pp 164-70; Chappez, AFDI, 17 (197l), pp 541-51; van de Steen, Rev Belge, 7 (1971). 578-618; 
Rapoport et al, Small States and Territories: Status and Problems (1971); St Girons, RG, 76 
(1972), pp 445-74; Mendelson, ICLQ, 21 (1972), pp 609-30; Schwebel, AJ, 67 (1973), qp  
108-16; Gunter. AJ, 68 (1974), pp 496-501, and AJ, 71 (1977), pp 110-24; de Smith In 
International Organisation: Law in Movement (eds Fawcett and Higgins, 1974), pp 64-76; 
Adam, Ital YBIL, 2 (1976), pp 80-101. In 1969 the Security Council considered the mini-state 
problem and established a Committee of Experts to  study the matter. It was unable to agree upon 
any recommendations, and submitted only an interim report: U N  Doc S/9836 (1970). See 
UNYB (1969). pp 260-2, and (1970), pp 300-1; Gunter, AJ, 71 (1977). pp 110-24. 

As to the participation of small states in the international community generally see also Vellas, 
RG, 58 (1954); Fleiner, Die Kleinstaaten in den Staatenverbindrtngen des zwanzigstenJahrhun- 
derts (1966); Ehrhardt, Der Begriff des Mikrostaats im Valkerrecht und in der internationales 
Ordnung (1970); Mendelson, ICLQ, 21 (1972), pp 609-30. 
In its Advisory Opinion in the Western Sahara case, the ICJ said that 'no rule of international 
law, in the view of the Court, requires the structure of a State to follow any particular pattern, as 
is evident from the diversity of the forms of State found in the world today': ICJ Rep (1975), pp 
43-4. 
See n 2. ' In thesambiaggio claim the Umpire rejected the proposition that Venezuela, because it had been 
subject to  frequent revolutions, was in some respects a lesser form of state to  which the normal 
rules of international law should not apply: (1903), RIAA, 10, pp 499,523-4. See also 5 40, n 2. 

"ote the distinction between sovereignty, and ties of allegiance or  personal influence: Western 
Sahara Case, ICJ Rep (1975), p 5 3  As to theconcept of 'autonomy'see Hannum and Lillich, AJ, 
74 (1980), pp 858-89; Dinstein (ed), Models of Autonomy (1980); Hannum, Autonomy, 
Sovereignty and Self-Determination (1990); and see § 84, n 2. 

The absence of their own sovereign governments will normally prevent territories under 
trusteeship from being states for purposes of international law generally, although for certain 
purposes, especially in municipal law, they may sometimes be treated as such (see eg Morgan 
Guaranty Trust Co v Republic of Palau, AJ, 81 (1987). p 220). See generally § 89ff. 
'Toute nation qui se gouverne elle-&me, sous quelqt~e forme que ce soit, sans dCpendance 
d'aucun ftranger, est un &at soliverain': Vattel, Bk 1, ch I,  § 4. 'Sovereignty in the relations 
between States signifies independence. Independence in regard to  a portion of the globe is the 
right to  exercise therein, to  the exclusion of  any other State, the functions of a State':per Huber, 
Island of Palmas Arbitration (1928), RIAA, 2, pp 829,838. See also 59 11 7, I 18. The undertaking 
of obligations under a treaty does not necessarily involve any abandonment of sovereignty, even 
though it may place restrictions on the exercise by a state of its sovereign rights: see North 
Atlantic Coast Fisheries Case (1910), RIAA, 11, pp 167, 188; The Wimbledon (1923), PCIJ, Series 
A, N o  1, at p 25. See also 5 121, n 10. The PCIJ's Advisory Opinion in the Austro-German 
Customs Union Case (1931), Series A/B, N o  41, suggests that treaty obligations will amount to a 
surrender of sovereignty if they are such as to cause a state to lose its independence o r  modify it 
by subordinating its will to that of another state or  replacing its will by that of the other state: see 
also § 118, n 2. See also 5 40, and § 120 as to restrictions upon independence. See 5 7, n 27, 5 19, 

Of these four elements needed before a community may be regaried as a state, 
some may at times exist only to a diminished extent, o r  may even b4 temporarily 
absent, without the community necessarily ceasing to be a state. Thus the 
existence of a civil war may affect the continued effective existenceiof a govern- 

I ment, or relations with other states may affect the degree to  which sovereignty is 
1 retained,'' while the state nevertheless continues to  exist. In some extreme cases 

it may do so in only a very attenuated form." I 
I 

$35 States less than sovereign A state normally possesses indephndence, and 
therefore sovereignty. Yet there are states which are not legally independent. All 
states which are under the suzerainty or protectorate of another {state, o r  are 
member states of a federal state, belong to this group. All of them possess 
supreme authority and independence with regard to part of the functions of a 
state, whereas with regard to other parts they i r e  under the author 
state. Hence the doubt whether such partially independent states c 
tional persons and subjects of international law at all.' 

That they cannot be full, perfect, and normal subjects of inte 
there is no doubt. But it is inaccurate to  maintain that they have nc 
position whatever. Once it is appreciated that it  is not so much the 
sovereignty which determines the possession of international pc 
rather the possession of rights, duties and powers in internatic 
apparent that a state which possesses some, but not all, of those rig! 
powers is nevertheless an international person. In fact such states I 

many respects rights, and fulfil in other points duties, established b: 
al law. They frequently send and receive diplomatic envoys, o r  at 

sect (3), and 5 37, n 6, as to  the limitation of sovereign powers involved in me 
European Communities. 

For a state to agree to discuss with another state certain aspects of its governn 
territory does not affect its legal independence: see eg the UK-Ireland A 
November 1985 relating to Northern Ireland (TS N o  62 (1985)), O'Connor, AF 
191-203, and Exparte Molyneaux [I9861 I WLR 331. 

The fact that a state's constitution is embodied in legislation of another state 
amended by further legislation by the latter, need not prevent thestate being acce 
all matters of substance it has in practice independent control of its affairs. This, 
as regards Canada, until the enactment of the Canada Act 1982 by the Parliamen 
the patriation of the Canadian Constitution see UKMIL, BY, 53 (1982), pp 348 
43 (1983), pp  585-618; Hood Phillips, ICLQ, 31 (1982), pp  845-8; and see 5 2 
certain rights of the UK in relation to the government of the states of Australia wc 
to an end by the Australia Act 1986: see Watts, ICLQ, 36 (1987), pp 132-9. 

The constitutions of states which were formerly colonies or  other form 
territories of another state will often have been enacted by a legislative instrume 
parent state. Attempts after the attainment of independence to challenge such cor 
courts of the former parent state are unlikely to  succeed. See Buck v Attorney4 
Ch 753 and 765. 

'O For consideration of particular features see below, $9 40 and 45 (recognitio 
governments), §§ 57-8, (continuity of states), and §§ 81-3 (states under protecti 
I1 of this work (7th ed), 5 166-726, as to  military occupation. 

I '  Seep 136, as to  the continued existence of 'Germany' as a single state distinct fi 
Republic of Germany and the German Democratic Republic. 

I See 55 75, 81-3. 
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They often concludecommercial o r  other treaties. Their Heads of State enjoy the 
privileges which, according to international law, the laws of the different states 
must grant to the heads of foreign states. These and similar facts establish that 
these partially indcpcndcnt states arc international pcrsons and subjects of 
international law, although the extent to which they are such is a question of 
degree depending on the circumstances of particular cases. 

$ 36 Divisibility of sovereignty contested The distinction between full 
sovereign states and partially sovereign states implies that sovereignty is divis- 
ible, so that the powers connected with sovereignty need not necessarily be 
united in one hand. But some writers have maintained that sovereignty is 
indivisible, a state being either sovereign or  not. Although in the century and a 
half after the term sovereignty1 was introduced into political science by Bodin in 
his celebrated work De la R6publique (1577) writers, while differing in their 
definition, were generally agreed that sovereignty was indivisible, in the 18th and 
19th centuries attitudes changed. Particularly influenced by the experience of the 
member states of the German Empire after the Westphalian Peace, and the 
establishment of the United States of America, Switzerland and Germany as 
federal states with sovereign powers divided between the federal state and the 
constituent member states, the need to distinguish between absolute and partial 
sovereignty became widely (although not u n i ~ e r s a l l ~ ) ~  accepted. The con- 
troversy is somewhat theoretical. It is a fact that partially independent states 
exist, and are accepted as such by the international community in general. It 
accordingly seems preferable to maintain the practical, though abnormal and 
possibly illogical, view that sovereignty is d iv i~ ib le .~  

' The literature upon sovereignty is extensive. The following authors give a survey of the opinions 
of the different writers: Hobhouse, Metaphysical Theory of thestate (1918); Laski, Studies in the 
Problem of Sovereignty (I91 7), Foundations ofSovereignty (1921), A Grammar of Politics (1925), 
pp 44-88, and The State in T h e o y  and Practice (1935); MacIver, The Modern State (1926), pp 
165-290; Heller, Souweranitit (1927); Mattern, Concepts of State Sovereignty and International 
Law (1928); Musacchia, La sovranita e il diritto internazionale (1938); J W Jones, Historical 
Introduction to the T h e o y  of Law (1940), pp 79-97; Lindsay, The Modern Demomatic State 
(1943), pp 212-28; Friedmann, LegalTheory (1944), pp  138-143.386-98; van Kleffens, Hag R, 
82 (1953), i, pp 1-130; Sauer, Souveranitat und Solidaritat (1954); McNair in Symbolae Verzajl 
(1958); Korowicz, Hag R, 102 (1961), i, pp 5-1 13; Waldock, Hag R, 106 (1962), ii, pp 156-72; 
Kelsen in Strupp-Schlochauer, Wort (vol 111, 1962), p 278ff; Larson and Jenks, Sovereignty 
within the Law (1965); Salcedo, Soberanii del estado y derecho international (2nd ed, 1976); 
Hinsley, Sovereignty (2nd ed, 1986), especially pp 158-213; Wildhaber in The Structure and 
Process of International Law (eds MacDonald and Johnston, 1983), pp 425-52; Anand, Con- 
frontation or Cooperation! International Law and the Developing Countries (1984), pp 72-102. 
See also works cited in the bibliography to this section, p 119. 

Before Bodin, at the end of the Middle Ages, the word sonverain was used in France for an 
authority, political o r  other, which had no other authority above itself. Thus the highest courts 
were called Cours Souveraines. Souverain is derived from the late Latin superanus: see further 
van Kleffens, Hag R, 82 (1953), i, pp  8-12. 

For a fuller account of the historical development of the concept of sovereignty, see 8th ed of 
this vcl, §§ 67-9. * Thus the indivisibility of sovereignty was defended by Rousseau, Le Contrat social (1762), and 
Calhoun, A Disquisition on Government (1851). ' O n  the divisibility of sovereignty with regard to territory see § 170. 

Sovereign states as international pi 

5 37 The problem of sovereignty in the  20th century Th 
sovereignty was introduced and developed in political theory in t 
the power of the ruler of the state over everything within the state 
was, in other words, primarily a matter of internal constitution. 
authority, conceived as the highest, underived power within tl 
exclusive competence therein. The 20th century has seen the atte 
larly through the emergence in some instances of extreme national 
pose this essentially internal concept of sovereignty on to the intern 
In its extreme forms such a transposition is inimical to the norma 
and development of international law and organisation. It is also il 
Sovereignty as supreme legal power and authority is inapplicable tc 
of states within the international community: no state has suprem 
and authority over other states in general, nor are states generally s 
the legal power and authority of other states. Thus the relationshi] 
the international plane is characterised by their equality1 and indepc 
in fact, by their interdependence. Although states are often rc 
'sovereign' states, that is descriptive of their internal constitutio 
rather than of their legal status on the international plane. 

Despite the deficiencies in international law which at presen 
imperfect legal order - deficiencies which are in some respects gr; 
overcome4 - the very notion of international law as a body of rule 
binding upon states irrespective of their internal law, implies the 
subjection to international 

A number of states in their constitutions have made express I 
limitations on their national sovereign powers in the interests of 
c ~ o ~ e r a t i o n . ~  These provisions are to  the effect that certain soverei 
powers of the state may be limited in connection with internatio] 

' See § 107. ' Sees  117. ' So distinguishing from such states those others which d o  not merit that descr 
' See 6 7. 

~ r t i z l e  14 of the Draft Declaration on Rights and Duties of States, adopted by t 
provides that 'Every State has the duty to  conduct its relations with other Stat€ 
with international law and with the principle that the sovereignty of each State 
supremacy of international law': YBILC (1949), pp  286-90. See Fitzmaurice, 1 

du Centenaire (1973), pp  249-50. See also §§ 118, 121, 132, as to the conce 
jurisdiction', which in many respects represents the area where the srate is t n  

Note also the emphasis placed on the sovereignty of the state in the Marxist, : 
Soviet Russian, approach to  international law: see § 23, n 22, and § 104, nn 5 

As to the emphasis sometimes by newly independent states on tk 
sovereignty, see p 15. 

Earlier editions of this volume reflected the contemporary tendency to SL 

further development of international law must be conditioned by what was callec 
sovereignty'. For writings of this nature, see 8th ed of this vol, p 123, n 5. 
Eg Art 24(1) of the Basic Law of the Federal Republic of Germany; Art 92 of the 
the Netherlands; Art 11 of the Italian Constitution; Art 20 of the Danish cons tit^ 
of the Belgian Constitution; Art 49bis of the Luxembourg Constitution; Art 93 
gian Constitution (on which see Hambro, Recueild'itudes de droit internationa, 
Paul Guggenheim (1968), pp 557-72; Art 28(2) and (3) of the Greek Constitutior 
on some of these constitutional provisions see the literature cited in 5 I9 in 
countries concerned. 
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tions, o r  may be conferred upon o r  transferred t o  international organisations. 
This has particularly become necessary in some states whose constitution pro- 
vides for  certain rights and powers, for  example the power t o  legislate, t o  be 
exercised only by organs of the state: by  becoming a member of an international 
organisation which can in some degree be said t o  be exercising such powers, the 
state, in the absence of a provision envisaging a transfer of those powers, could be  
said t o  be acting unconstitutionally and the resulting exercise of the powers by  
the organisation could be said t o  be ineffective within the state. Although 
constitutional provisions of this kind assume particular importance in connec- 
tion with membership of an organisation such as the European Economic 
Community,' those provisions have in some cases been made independently of 
such membership. Whether the transfer of such rights and powers is s o  extensive 
as t o  affect the continued existence of the state depends o n  the circumstances of 
the  individual case, and perhaps in particular on  the scope of the rights and 
powers transferred and on the  revocability of the transfer. The  most extensive 
transfer of this kind currently existing is that involved in membership of the 
European Communities, but the continued international statehood of its mem- 
ber states is not  in question. 

RECOGNITION OF STATES AND GOVERNMENTS 
Borchard, 5 85 Kelsen, Das Problem der Souveranitat wnd die Theorie des Volkerrechts 
(1920), pp 228-235, and Principles of International Law (2nd ed, Tucker, 1966), pp 
381 -416 Spiropoulos, Die de facto-Regierung im Volkerrecht (1926), pp 11-62, 164- 
71 Kunz, Die Anerkennung der Staaten u n d .  Regierungen im Volkerrecht 
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tion (1951) Biscottini, Atti unilaterali nel diritto internazionale (1951), pp 36- 
66 Erich, Hag R (1926, iii), pp 431-502 Temperley, v, pp 157-162; vi, pp 284- 
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ZV, 18 (1934), pp 37-89, and ibid, 19 (1935), pp 1-38 Rcdslob, RI (Paris), 13 (1934), pp 
429-43 CavarC, RG, 42 (1935), pp 5-99 Ottolenghi, Rivista, 28 (1936), pp 3-33, 
152-71 Raestad, RI, 3rd series, 17 (1936), pp 257-313 Resolution of the Institute of 
International Law adopted in 1936, AJ, 30 (l936), Suppl, p 185 Kelsen, AJ, 35 (1941), pp 

See 5 19, n 85ff. 

605-17 H Lauterpacht, Hag R, 62 (1937), iv, pp 244-96, in Yale LJ, 53 [1944), pp 
385-458, and Col Law Rev, 45 (1945), pp 815-64, and 46 (1946), pp 37-68 j Sperduti, 
Rivista, 36 (1953), pp 30-63 Marek, Identzty and Contznwrty of States (1954), pp 
130-61 Charpentier, La Reconazssance rnternatronale et I'e'volutron des drozts des gens 
(1956) Fitzmaurice, Hag R, 92 (1957), ii, pp 16-35; Kopelmananas, ~omukrcazzonz e 
studi, 9 (1958), pp 1-45 Lachs, BY, 35 (1959), pp 252-9 Bindschedler, Archtv des 
Volkerrechts, 9 (1962), pp 377-97 Suy, Les A~tes~urrdrques unzlateraux en dr+t mterna- 
tional(1962), ch VI Starke, Studzes in International Law (1965), pp 91-100 Jennings, 
Hag R, 121 (1967), ii, pp 349-68 Blix, Hag R, 130 (1970), ii, pp 593-700 Salmon, La 
Reconnaissance d'e'tat (1071) Verhoeven, La Reconnatssance znternatzonale dhns la pra- 
tique contemporazne (1975) Arangio-Ruiz, Osterrezcbtsche Zeitscbrrft fur o q ~ e c h t ,  26 
(1975), pp 3-63, 265-406 Kuyper in Internatzonal Law m the Netherlands (ed van 
Panhuys et al, vol 1, 1978), pp 371-403 Crawford, The Creatron of States zn Interna- 
tional Law (1979) Brownlie, BY, 53 (1982), pp 187-211, and in The ~trd,cture and 
Process of Internatzonal Law (eds Macdonald and Johnston, 1983), pp 627-42 Feldman, 
Hag R, 191 (1985), ii, pp 385-405 Restatement (Tbrrd), i, pp 77-93 Sen, A Dzplomat's 
Handbook of Internatzonal Law and Practrce (3rd ed, 1988), pp 501-45. 

2. See also 5 50, as to implied recognition. I ' See § 46, n 6. See also Carl Zeiss Stzftung v Rayner and Keeler [I9671 AC 853, holdmg the 
Administration of the German Democratic Republic not to be thegovernment of astate but only 
a subordinate agency of the Soviet Union; and see comment by Greig, LQR, 83 (1967), pp 
96-145. and Mann. ICLO. 16 (1967). DD 760-99. Similarlv. in GUR Corpn v ~ r u s j  Bank of 
Africa ~ t d  [I9861 3 All ~ ~ 4 4 9 ,  ;he '~edibblic of Ciskei' was held to be a subordinate bddy set up 
to act on behalf of the Republic of South Africa (on which see Warbrick, MLR, 50 $987), pp 
84-9). Cf Federal Republic of Germany v Elicofon (1973), ILR, 61, p 143, holding an agency of 
the German Democratic Republic not to be an agency of the Soviet Union. As to the rekognition 
by the U K  and USA of the Free French National Committee during the Second World:War, see 
Whiteman, Digest, 2, pp 129-30,360; see also Re Naturalisation of Bouchage (1959), I ~ R ,  28, pp 
277,282-4. 

' Thus, in 1950, the UK recognised Vietnam as 'an Associated State within the French &ion': see 



128 Internationalpersons 

The grant of recognition is an act on the international plane, affecting the 
mutual rights and obligations of states, and their status o r  legal capacity in 
general. Recognition also has consequences at the national level, as where the 
application of rules of municipal law is affected by a decision to recognise a new 
state o r  government. Furthermore, the rules of international law relating to 
recognition are rules of customary international law, and their application in 
particular circumstances may be modified by treaty ~ b l i ~ a t i o n s . ~  

6 39 Recognition and membership of the  international communitv The 
[nternatiod community is compos'ed primarily of states. Any change; in the 
comoosition of the international communitv are of immediate concern to ex- 
isting states, whether those changes involve members of that community (usually 
states) o r  the authorities (usually governments) through which they act.' The 
matter is of legal importance because it is when an entity becomes a member of 
the international community that it thereupon becomes bound by the obliga- 
tions, and a beneficiary of the rights, prescribed by international law for states 
and their governments. 

There is, however, no settled view whether recognition is the only means 
through which a new state becomes part of the international community.2 O n  
the one view if a new state comes into existence as a matter of fact, it thereupon 
enters into the international community and becomes of right an international 
person regardless of whether it has been r e ~ o ~ n i s e d . ~  

5 40. n 52. See also § 40 nn 28 and 30, as to special characteristics of the recognition accorded by 
the UK (and others) to the Federal Republic of Germany and the German Democratic Republic. 
The unwillingness of nianv mtcs  to rccognise thr Gerrnan 1)cmocratic Republic for many years 
after its apparent establishment in 1949 was in part due to theobligations imposed by the various 
Four Power Agreements concluded at the end of the Second World War: see Bathurst and 
Simpson, Germany and the North Atlantic Treaty (1956), pp 196-207; Parliamentary Debates 
(Commons), vol 843, cols 774-5 (23 October 1972); and generally, § 40, n 19ff. So too, 
obligations to respect the unity of Vietnam were relevant to the refusal of somestates to recognise 
a second state in Vietnam: see Parliamentary Debates (Commons), vol 684, col 106 (written 
answers, 20 November 1963), and vol 714, col 136 (written answers, 21 June 1965). Treaty 
obligations have also been relevant to the non-recognition of the purported independent state 
administration in northern Cyprus: see eg UKMIL, BY, 50 (1979), p 295, and 54 (1983), p 385, 
and generally, § 55, n 15. 

I O n  the historv of the law as to recognition. see Alexandrowicz. BY. 34 (1958). DD 176-98. " .  \ * . , .  
  he opporing;iews of states on the question of recognition were considered by the ILC in 1949 
in connection with its Draft Declaration on the Riahts and Duties of States, but were regarded by 
it to be 'too delicate and too fraught with poli&al implications to  be dealt with in a brief 
paragraph in this draft Declaration': YBILC (1949). p 289. Although recognition of states and 
governments was one of the topics selected for codification by the ILC in 1949 (see 4 30), the 
Commission has not yet begun work on it, although it has, incidentally, touched on aspects of it 
in dealing with other subjects on its agenda. See the U N  Secretary-General's Survey of Interna- 
tional Law (1971) (reprinted in YBILC (1971), ii, pt 2, pp 16-18); draft Articles on the 
Representation of States in their Relations with International Organisations, Art 79 (and 
Commentary), YBILC (1971). ii, pt 1, pp 330-2, which became Art 82 of the Convention of the 
Representation of States in their Relations with International Organisations of a Universal 
Character 1975 (UN Juridicial YB (1975), p 87). ' See, for instance, Hall, $5 2 and 26; Rivier, i, p 57; Salvioli, Hag R, 46 (1933), iv, pp 44-56; 
Kelsen, Hag R, 42 (1923). iv, pp 260-94, RI (Pam), 4 (1929), pp 613-41, and in AJ, 35 (1941),pp 
605-17; Verdross, § 30; and in Strupp, Wort, i, pp 283-86; Balladore Pallieri, pp 190-97; 
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Although in practice recognition is necessary to enable ever; new state to 
enter into official intercourse with other states, theoretically eyery new state 
becomes, according to this view, a member of the international community zpso 
facto by its rising into existence: recognition is thus viewed as purely declaratory 
or confirmatory in nature, supplying only the necessary evidenceiof the fact of a 
new state's existence. I 

The opposed view4 is that it is a rule of international law that no new state has a 
right as against other states to  be recognised by them; that no statk has a duty to 
recognise a new state; that a new state before its recognition cannot claim any 
right which a member of the international community has aslagainst other 
members; and that it is recognition which constitutes the new stafe as a member 
of the international community. 

I The problem is largely theoretical because state practice is inconclusive and 
may be rationalised either way.5 The international community 'is still largely 
decentralised. The extent to which a new state is able to part!icipate in the 
international community is in practice largely determined by the extent of its 
bilateral relationships with other states, which in turn depends pjimarily on its 
recognition by them. Only by being granted recognition is a new state fully 
admitted by an existing state into its circle of bilateral relationships6 within the 
framework of international law; this is precisely what the existing state intends 
when granting recognition, and what it knows it is preventing when withholding 

! 

Fedozzi, Trattato didiritto internazionale (2nd ed, vol i, 1933), pp 101-8, disti&uishes between 
long-established states, whose personality is grounded in the fact that they are Already members 
of the international community, and new states; Wegner, in Festgabe f"r ~ a u l  keilborn (1931), 
pp 181-202; Fischer Williams, HagR,44 (1933). ii, pp203-313, and HLR, 4 7 ( 1 $ 3 4 ) , ~ ~  776-80; 
Borchard, AJ, 36 (1942). pp 108-11; Chen, The International Law of ~ e c o ~ n k i o n  (1951). p 4; 
Kidd, MLR, 33 (1970), pp  99-102; Restatement (Third), i, p 77; and others no&d in \Whiteman, 
Digest, 2, p 21. See also Deutsche Continental Gas-Gesellschaft v Polish State; decided by the 
Germano-Polish Mixed Arbitral Tribunal, AD, 5 (1929-30), N o  5, for a prbnouncement in 
favour of the declaratory view. But see Herz, RI, 3rd series, 17 (1936), pp 5614-90. 

The Montevideo Convention on Rights and Duties of States 1933, provided !hat 'the political 
existence of the State is independent of recognition by the other States' (Artj3) and that 'the 
recognition of a State merely signifies that the State which recognises it accepts the personality 
of the other with all the rights and duties determined by International ~ a w ' l ( ~ r t  6): LNTS, 
165, p 19. The Charter of the OAS 1948, as amended in 1967, repeats, in Art 12ithe provision in 
Art 3 of the Montevideo Convention, and in Art 13 provides that '~eco~ni t iodimpl ies  that the 
State granting it accepts the personality of the new State, with all the rights;and duties that 
international law prescribes for the two States'. I :  
Fauchille, § 204; Anzilotti, pp 156-68 and Cours de Droit International (trans (;idel), (1929), I, 
p 173; Strupp, Hag R, 47 (1934), i, pp 422-52; Cavaglieri, Rivista, 24 (19323, pp 305-45; H 
Lauterpacht, Recognition in International Law (1947), Ch  5; Quincy Wright, 4~ 49 (1955), pp 
320ff, at p 325; 8th ed of this vol, p 121; and for others see Whiteman, Digesi, 2, p 20. 

For a trenchant criticism of the concept of recognition as a legal duty, see KU&, AJ, 44 (1950). 
pp 713-19. See also Brown, ibid, pp 617-40 and Briggs, ibid, 43 (1949), pp  113-21. 
For example, H Lauterpacht, op cit, p 61, asserts that practice suppons the conbritutive theory, 
whilst Kunz, AJ, 44 (1950), p 713, at p 717, asserts the contrary. i This is distinct from, although it may include diplomatic relations, and signifies only that the 
relationship between the two states takes place on the basis of international l a b  As to the 'all 
states' formula for avoiding problems of recognition arising in relation to participation in 
multilateral treaties, see § 595, n I I. Current practice is to refer to states being inembers of the 
UN o r  a specialised agency, so making the attainment of membership of at; least one such 
organisation the criterion for effective membership in the international comm&ty in general. 
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recognition. The grant of recognition by a state is a unilateral act affecting 
essentially bilateral relations, and neither constitutes nor declares the recognised 
state to be a member of the international community as a whole. Recognition of a 
new state by only one state will make it an international person to the limited 
extent of its relations with that state, but such limited personality cannot realisti- 
cally be regarded as membership of the international community in general.7 
That is the result of recognition by a significant number of existing states, for 
example by a sufficient majority to  secure admission to the major multilateral 
organisations. Such a degree of recognition is usually present when, but is 
unlikely to be present unless, the new state is in effective existence in fact. 

The overwhelming practice of states does not accept that the mere claim of a 
community to be an independent state automatically gives it a right to  be so 
regarded, o r  that an existing state is justified in recognising or  refusing to 
recognise a new community as a state in disregard of whether it fulfils the factual 
requirements of statehood. While the grant of recognition is within the discre- 
tion of states, it is not a matter of arbitrary will o r  political concession, but is 
given or  refused in accordance with legal principle.8 That principle, which 
a plies alike to recognition of states, governments, belligerents, o r  insurgents, is 
t R at, when certain conditions of fact (not in themselves contrary to international 
law)9 are shown to exist, recognition is permissible and is consistent with 
international law in that it cannot (as may recognition accorded before those 
facts are clearly established) be considered to constitute inter\ ention;" and that, 
while recognition is accordingly declaratory of those facts, it is also constitutive 
of the rights and duties of the recognised community in its relations with the 
recognising state. 

§ 40 Recognition of states The existence of a state, as the legal organisation of a 
community, is determined by the state's internal constitutional order. The grant 
of recognition establishes that the new state, in the opinion of existing recognis- 
ing states, fulfils the conditions of statehood required by international law,' so 
that the new state can be regarded, quoad the recognising states, as an interna- 

' Thus Biafra was recognised by five states during its attempted secession from Nigeria, but was in 
no sense a member of the international community in general: see § 41, n 7. The same can be said 
of the 'Turkish Federated State of Cyprus', despite its recognition as an independent state by 
Turkey: see n 5 and § 55, n 15. 
There is an instance of a state, after its independence had become firmly established, claiming 
compensation on account of losses suffered as the result of being refused belligerent rights during 
the struggle for independence. See the claims of the USA against Denmark inconnection with the 
Bergen Prizes, Moore, i, p 169; International Arbitrations, v, p 4572. See also the case of  the 
Macedonian, a claim by the USA against Chile: Lapradelle-Politis, ii, pp 215-17. 

The UK, in its observations on the Panamanian draft Declaration on Rights and Duties of 
States which was under consideration by the ILC, expressed the view that recognition was a 
matter of legal duty when the appropriate factual circumstances existed: Whiteman, Digest, 2 pp 
16-17; U N  Doc A/CN 4/2, 15 December 1948, pp 186-7. 
See § 54. 

lo See $9 41 and 128. 
' See § 34. 

The UK Government's change of policy on the recognition of governments in 1980 (see $44, n 
3) did not involve a change in respect of recognition of states: they are still 'recognise[d] . . . in 
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tional person possessing the rights and duties which internatiokal law attributes 
to states. I 

Thus the absence of an effective government has been regarded as a bar to 
recognition as a state,2 as has lack of real independence.) Hoyever, a state may 

accordance with common international doctrine' (Parliamentary Debates kcommom), ~01984,  
col278 (written answers, 25 April 1980)), and the Foreign and Commonwe#th Office continues 
to provide certificates on such matters for use in judicial proceedings. The government's view as 
to the requirements to be satisfied before recognition of a state is approprijte has been set out in 
the following terms: 

'The criteria which normally apply for the recognition of a state are thit it should have, and 
seem likely to  continue to have, a clearly defined territory with a population, a Government 
who are able of themselves to exercise effective control of that territoryand independence in 
their external relations. There are, however, exceptional cases when other factors, including 
relevant United Nations resolutions, may have to be taken into accd"nt3. 

Parliamentary Debates (Commons) vol55, col226 (written answers, 29 1:eb'ruary 1984). See also 
ibid, vol 102, col 977 (written answers, 23 October 1986) and vol 169, dols 449-50 (written 
answers, 19 March 1990). The view of the US Government was stated iniI976 to be that: 

'International law does not require a state to recognize another entity a& a state; it is a matter 
for the judgment of each state whether an entity merits recognition as adtate. In reaching this 
judgment, the United States has traditionally looked to the establishment of certain facts. 
These facts include effective control over a clearly-defined territoryand population; an 
organized governmental administration of that territory; and a capacity to act iffectively to 
conduct foreign relations and to fulfil international obligations. Thr Un~ t rd  States has also 
taken into account whether the entity in question has attracted th 
international community of states.' 

Note also the declaration by the Palestine National Council (the 'parliam!mary' assembly of 
the Palestine Liberation Organisation), meeting in Algiers in November: 1988 of a State of 
'Palestine': ILM, 27 (l988), p 1660ff. See also Flory, RG, 93 (1989), pp 385-415; Salmon, AFDI, 
34 (1988), pp 37-62. Many states recognised this new state; but many othe+ have not done so, 
including the UK (Parliamentary Debates (Commons), vol 146, col 436 (written answers, 3 
February 1989)): in relation to two General Assembly resolutions adopted soon after the Algiers 
declaration, the UKrepresentatives made an explanation of vote so as to avoid the use of the term 
'Palestinian' in the resolutions being taken to imply recognition of a State of Palestine (UKMIL, 
BY, 59 (1988), p 439). Since no government (even in exile) of the alleged ney  state was formed 
(although it is asserted by the PLO that the Executive Committee of the PLO:'has the power and 
responsibilities of the Provisional Government of the State of Palestine': eg U N  Doc A1441691 of 
30 October 1989). since its territorial extent was problematical, and since it 4as  in no position to 
exercise governmental authority over the general area which might potentially form part of the 
new state, continuing difficulties over its recognition are likely (quite abart from political 
problems associated with the matter). Attempts to  secure the admission of, 'Palestine' to UN 
specialised agencies have not succeeded (eg in May 1990 in relation to the WHO). See Kirgis, AJ, 
84 (1990), pp 218-30. The Palestine Liberation Organisation continued its oyserver status in the 
UN, but under the new name of 'Palestine' (GA Res 43/177): this decision was taken on a basis 
not prejudicing the position of those states not willing to  recognise a stateiof that name. 

Once recognised as a state, its government may go near to disappearing Aithout necessarily 
affecting the state's continued existence, as may happen during a civil war; similarly in 1945 
Germany was virtually without a government (as opposed to the authorities of the occupying 
powers) but was still regarded as continuing as a state (see literature citedlat n 19). The UK 
recognises no government in Kampuchea (Cambodia), but still acknowledges/its continuation as 

I ' 
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not fully meet all the conditions of statehood, o r  its status may otherwise be in 
some way anomalous, but still merit general recognition. Thus its sovereignty 
may remain subject to certain  restriction^.^ There is often no sharp line to  be 
drawn between statehood and its absence. This is particularly evident of a 
community in the process of attaining independence, where it may first have 
some international status as an 'advanced' dependent territory,5 a party to a civil 
war,6 o r  in some other way.' The circumstances of each situation have to be 
assessed by the recognising state which in thus acting is performing, in the full 
exercise of its discretion, a quasi-judicial f u n c t i ~ n . ~  

Although not always consistent, the bulk of state practice9 probably supports 

a state: see § 52, n 3 and UKMIL, BY, 54 (1983), p 385. France similarly recognises no 
government in that country: RG, 93 (1989), pp 108-9. 
See Parliamentaly Debates (Commons), vol 588, col 884 (19 May 1958), as to the British 
Government's attitude to the 'German Democratic Republic'. As to the reasons of the US in 
1959 for not recognising the 'German Democratic ~ e ~ u b j i c ' s e e  Whiteman, Digest, 2, pp 387-90. 
See also § 55, n 21, as to the Transkei, and as to Bophuthatswana, see eg Parliamentary Debater 
(Commons), vol 74, col305 (written answers, 1 March 1985), and ibid, vol 75, col532 (written 
answers, 20 March 1985). The receipt of external economic, military or  other assistance does not 
necessarily negate the existence of the requirements for statehood (ibid), although a government 
which maintains control only becauseof the active assistanceof foreign troops in its country may 
be considered not to be in effective control (see § 45, n 6). As to the position of protected states, 
see § 82; and as to  Trust Territories, see tj 89ff. 

Apart from such cases involving, at best, apparent, but not real, independence, recognition will 
also be withheld where a state claiming independence has not effectively established its inde- 
pendence from the state to whose control it has been subject. Thus neither Biafra (see § 39, n 7) 
nor the Turkish Federated State of Cyprus (see § 46, n 2, and § 55, n 15) existed as effectively 
independent states. Similarly, the declaration of independence by Lithuania on 11 March 1990, 
and similar declarations by Latvia and Estonia later that year, were not accompanied by the 
establishment in fact of effective independence, and did not result in immediate recognition of 
their independew statehood by other states. The position regarding those Baltic States is 
complicated by the absence of full recognition of their absorption into the Soviet Union in 1940: 
see 5 55, nn 43 and 44. 
See, eg, Arts 181-2 of the Constitution of Cyprus, and the Cyprus Treaty of Guarantee 1961 (TS 
N o  5 (1961)), and Lavroff, RG, 65 (1961), pp 527-45; see also § 131, n 41. The State of Vietnam 
was widely recognised after 1950, even though France did not finally relinquish certain powersin 
relation to  Vietnam until later: see n 48ff. As to the Federal Republic of Germany and the 
German Democratic Republic, seen 19ff. See above, § 34, n 9, as to certain constitutional rights 
retained by the UK in relation to Canada and Australia until, respectively, 1982 and 1986; and 
§ 79: n 1, as to the position of Ceylon (Sri Lanka). As to the consequences of part or  all of a state's 
territory being subject to restrictions on the military uses to which it may be put, see § 96, n 7. 
As to the position of the British Dominions between 1918 and 1939 see § 78, and, as to India, see 
$41, n 14, and § 78, n 9. As t o  protected states, see § 81 ;and as to  certain colonial territories with 
advanced' constitutions, see § 84. 

See § 49. 
Note the consideration given by the ICJ in its Advisory Opinion on the Western Sahara to the 
notion of a 'Mauritanian entity' prior to the creation of the State of Mauritania: ICJ Rep (1975), 
pp 57-64. See generally on the claim to statehood of the Saharan Arab Democratic Republic, 
Naldi, Indian JIL, 25 (1985), pp  448-81. 
See Alexandrowicz, AJ, 46 (1952), pp  631-40. 
State practice regarding the recognition of new states will be found recorded in many of the 
works cited in the bibliography of this section at p 126, and also particularly in Whiteman, 
Digest, 2, pp 1-746; Kiss, Ripertoire, 3, pp 3-88; Myers, AJ, 55 (1961), pp 703-20, and O'Brien 
and Goebel in The New Nations in International Law and  Diplomacy (ed O'Brien, 1965), pp 
98-223 (the two last works relate to the practice of the US concerning new states since 1945); 
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the view that governments d o  not deem themselves free to  grant o r  refuse 
recognition to  new states in an arbitrary manner, by exclusive refererice to their 
own political interests, and regardless of legal principle.'0 Undoubtedly, quite 
a art from the element of discretion left to  states in assessing the facts concerning 
t R e existence of a new state and in determining the timing of an act of recognition, 
it is unavoidable that political considerations from time to time influence the 

I grant or refusal of recognition; some states, indeed, go further and assert that 
recognition is essentially a matter within their political discretion." j1t may be, 
however, that it is largely a matter of degree, since there probably ade no states 
which do not allow some role to  considerations of policy, while those states 
which treat recognition as a matter of policy d o  not usually in practice disregard 
the imperatives to which a new state's effective existence gives dise. These I variations d o  not affect the essential legal nature of the process of recognition. 
Recognition, while declaratory of an existing fact, is constitutive in its nature, at 
least so far as concerns relations with the recognising state. It  marks the  begin- 
ning of the effective enjoyment of the international rights and duties of the 
recognised community. I 

Because the decision to recognise a new state is one for each exist? state to 
Pg make for itself, it can happen that a new entity will be recognised as, a state by 

some existing states but not by others. Although such differences are usually 
temporary, ;hey are sometimes prolonged, pa~ticularly where in addition to 
difficulties of law and fact the situation is one of fundamental political confronta- 
tion. Thus, although Israel was established in 1948, some Arab @es hwe 
withheld recognition of Israel as a state." 

Korea Divided views on recognition in relation to  Korea also remained for 

I 

Misra, AJ, 55 (1961), pp 398-424 (as to Indian practice); Dai, Can YBIL, 3 (1965), pp290-305 (as 
to Canadian practice); Tammes in Symbolae Verzij1(1958), p 362 (as to Dutch practice); Blix, 
Hag R, 130 (1970), ii, pp  682-3 (as to  Swedish practice); and, moregenerally, Jessup:The Birth of 
Nations (1974); Crawford, BY, 48 (1976-77), pp  93-182, and The Creation of stat& in Intema- 
tional Law (1979). I 

lo In particular, the recognising .state must exercise care not to  wrong the pare& state by a 
precipitate act of recognition. See § 41. 

I '  This is the view of, amongst others, the USA: see Whiteman, Digest, 2, pp  5-7, 10. A consider- 
able number of writers hold a similar view. For a detailed discussion of the subject, see H 
Lauterpacht, Yale LJ, 53 (1944), pp 385-458 and Recognition in International ~ ~ k ,  (1947). 

Recognition of states is, of course, a political function in the meaning that it is within the 
province of the Executive and not of the Judiciary, but, it will be noted, the executive organs 
within the state are often charged with the function of ascertaining and applying t i e  law. As to 
the extent to which national courts are bound by statements made to the court by tbe executive 
branch of government, see § 460. 

l2  Although Israel's belligerent status has been recognised by the conclusion of amlistice agree- 
ments with Israel and the assertion that a state of war with Israel exists. See § 50, n 20! The official 
visit of President Sadat of Egypt to Israel in 1977, and the return visit of Prime Minister Begin of 
Israel to Egypt shortly thereafter, were followed by the signature by both ledders of the 
'framework for peace' agreement in September 1978 (the so-called 'Camp David Agreement': 
ILM, 17 (1978), p 1466), and the Treaty of Peace 1979 (ILM, 18 (1979), p 362) i\ which the 
mutual recognition of the two states is stipulated in Art III.l(a) and 3. See Thierry, AFDI, 21 
(1975), pp 45-64; Giardina, Ital YBIL, 4 (1978-79), pp  20-30; Le Morzellec, AFDX, 26 (1980), 
pp 175-92; and 5 55, n 51. 1 

See also, 5 40, n 2, as to  'Palestine'. I 
I 
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many At the end of the Second World War the independence and unity 
of Korea were the declared aims of the United Nations.I4 In 1948 the Republicof 
Korea was established in the south of the country and the Democratic People's 
Republic of Korea in the north. An independent and united Korea became the 
avowed aim of the United Nations,I5 but has not yet been achieved. The 
Republic of Korea was reco nised by most states and became a member of many 
international organisations!~he Democratic People's Re ublic of Korea was 
recognised by most Communist states and by some others;lPit became a member 
of some specialised agencies. Both Korean states became separate members of the 
United Nations in 1991. 

After more than 20 years differing views on recognition in relation to two 
other so-called 'divided States"* have now been largely resolved. In each case 

See generally Whiteman, Digest, 2, pp 172-82; Charvin, Rev Belge, 14 (1978-79), pp  5-39; and n 
18. As to the conflict in Korea, 1950-53, see vol I1 of this work (7th ed), pp 165-6. 

As to the views of the UK, see the certificate given to  the court by the Foreign Office in Re 
Harshaw Chemical Company's Patent [I9651 R P C  97 (and ILR, 41, p 15), and in Re A1 Fin 
Corporation's Patent [I9701 C h  160 (with comment on the latter by Brownlie, BY, 44 (1970),pp 
213-15). The British Government continucd. until 1991, not t o  recognise northern Korea as a 
separate state: see eg n 15 below. As to the practice of the US in connection with the recognition 
of the Republic of Korea, see Whiteman, I)rgest, 2, pp 172-82; and Myers, AJ, 55 (1961), pp 
707-9; O'Brien (ed), The New Nations in International Law and Diplomacy (1965). pp  134-9. 
See also § 50, n 7, as to  dealings between thc US and North Korean authorities in connection with 
the 'Pueblo' incident. See also the decision of a Japanesc court in Go Man Ei v Municipality of 
Tokyo, ILR, 32, (1957). p 185. 

l 4  Korea had been Japanese territory. At the end of the Second World War American forces 
occupied the southern part of Korea and Soviet forces the northern part. In the Peace Treaty with 
Japan. 1951, Japan renounced sovereignty over Korea, but without it being stipulated in whom 
sovereignty was t o  vest: Art 2(a). 

I s  Although the U N  Committee for the Unification and Rehabilitation of Korea (UNCURK), 
which was established by G A  Res 376 (V) (1950), was dissolved by decision of the General 
Assembly on 28 November 1973 (UNYB (1973). p 158), the U N  retained an institutional 
presence in Korea originating in decisions taken in pursuit of the aim of a unified Korea; thus the 
Unified Command, established under S C  Res 84 (1950), continued t o  exist, with the Military 
Armistice Commission in which the Unified Command participated, set up  under the armistice 
agreement of 27 July 1953. The British Government has stated that U N  involvement in the 
Korean question, and the exceptional circumstances in the Korean peninsula, made it in- 
appropriate to  recognise the Democratic People's Republic of Korea: see eg Parliamentary 
Debates (Commons), vol32, col31 (written answers, 15 November 1982), and ibid, vol67, col 
388 (written answers, 16 November 1984). Its membership of the U N  in 1991 carried with it 
widespread recognition as a state, including by the UK. 

I h  In G A  Res 112 (11) (1947) the General Assemblv had recommended the holdine of elections in 
Korea. In G A  ~ e s  195 (11i) (1948) the General ~ k n b l ~  gave tts approval to  the"~overnment of 
the Republic of Korea, as the lawful go\'erntnent h a v q  effective control and jurisdiction in the 
southern part of the country, and rhe only g ~ v e r n m ~ n t  based o n  free elections. The  Korean 
conflict of 1950-53 did not substantially alter the position of North and South Korea: the 
armistice agreement which terminated the hostilities was concluded between military comman- 
ders and did not involve recognition of their respective authorities as governments o r  states. See 
also G A  Res 296 (IV) D (1949). Both the Democratic People's Republic of Korea and the 
Republic of Korea maintained Permanent Observer Offices at the U N  in New York. 

I' Thus Iceland, Denmark, Finland and Sweden announced their recognition of Nor th  Korea in 
April and May, 1973, which is also a member of several U N  specialised agencies. 

I R See generally on 'divided states' Martinez-Agullo, Clunet, 91 (1964), pp  265-84; Caty, Le Statut 
juridiqrte des etats divists (1969); Crawford, The Creation of States in International Law (1979), 
pp  271-87. 

I 
t special historical circumstances affected the attitude of other states to the ques- 

tlon of recognition. ! 
Germany In the case of Germany,19 after the unconditional surrender in 1945 

I the United Kingdom, the United States of America, the Soviet Union and 
France, in a joint Declaration issued on 5 June 1945, assumed supreme authority 
with respect to Germany, including all the powers possessed by the German 
Government and 'any state, municipal, o r  local gover4ment or authority'.20 
Those Four Powers divided the country into four occuuation zones (one admin- 
istered by each of the Four Powers) andthe jointly occ;piid special B'erlin area.2' 

I 

l9 The hterature o n  the ttatus of Germany 1s extenstve See, rn addtttod to  works ctted at n 6, thote 
clted tn vol I1 of thrt work (7th ed), p 603, n 2, at pp  604-5, Jenntngs, BY, 23 (1946). pp  112-41, 
Sauser Hall, Ann Sursse, 3 (1946), pp  9-63; Gros, RG, 50 (1946), pb 67-78, Nobelman, AJ, 41 
(1947), p p  650-5, Mann, Grotius Soctety, 33 (1947), p p  119-45, ILQ, 1 (1947). pp 314-35, and 
ICLQ, 16 (1967), pp  760-99, Frledmann, The Allied Mtlttary ~ovelrnment ofGermany (1947), 
Delbez, RG,  54 (1950), pp  3-40, Wright, AJ, 46 (1952). p p  299-308; Schwarzenberger, Current 
Legal Problems, 6 (1953), pp  296-314, Pltschke, AJ, 48 (1954), pp 245-64, Vrrallv, AFDI, 1 
(1955), pp  31-52, Brshop, AJ, 49 (1955), pp  125-47, Brtggs, rbtd,Ipp 148-65, Kunz, rbrd, pp 
210-16; Bathurst and Stmpton, Germany and the North Atlantrc Cqmm~nr t v  (1956), Marcchall 
von Btebercteln, Zrtm Problem der volkerrechtltchen Anerkrnnun~ der herden deatscl~rn Rr 
gtenrngen (1959), S~heuer ,  I)te Rechtslage des geterlten I~ertrccl~lnnds ((1960). Grewe, AJ, 56 
(1962), pp  510-13, Schuster, Deutschlands staatltche Exrstenr rrniwrder<trert polrtrscher und 
rechtlrcher Gesrchtspunkte 1941-63 (1963), Hacker, Die Rechtslageder hwprschen Bezatzungs- 
zone (1965), Flelder, Staatskontrnxrtat und ~erfassrrn~srechts~rekhf<ng (1970). Mevrowtt,, 
AFDI, 16 (1970), pp  85-124, Frenzke, Dre Anerkennung der DDR (2nd ed, 1971). Colard, R<,, 
77(1973), pp  444-77; Frowern, ICLQ,  23 (1974), pp  105-26, Hacker, Der Rechtsstatus Deutsch- 
lands aus der Srcht der DDR (1974); Frowem In Handbrrch des verfassrtngsrechts der Bundes- 
republrk Deutschlands (1983), pp  29-58; Ftedler, In Staatlrche Kontrnrtrtat (eds Merssner and 
Zleger, 1983), p p  9-24; Zleger, tbrd , p p  25-45, Klern, ibid , pp 129-41, Hendry and Wood, The 
Legal Status of Berlrn (1987), pp  17-27, Lagonl, Indtan JIL, 27 (1987). pp 1-12, Whtteman, 
Dcgest, 1, pp  330-38, and 2 pp  379-90; Selected Documents on Germans and the Question of 
Berlin 1944-61 (Cmnd 1552) and 1961-73 (Cmnd 6201), Dept of State, Documents on Germany 
1944-8J (4th ed), Ptotrow~cz, ICLQ,  38 (1989), pp  609-35 I 

Among many j u d ~ c ~ a l  decrsrons see Occupation of Germany Case (Zurtch), AD. 13 (1946). N o  
86; Acheson v Wohlmuth, ILR, 19 (1952); German CivilSewice Gase, ILR, 22 (1955). p 943, 
decrsrons of the German Federal Supreme Court  of 24 May 1955 (AJ, 52 (1958), p 541) and 18 
December 1959 (Internattonal Regstratton of Trade-Mark ( ~ e r m b z y )  Case, ILR, 28, p 82), 
Uprtght v Mercury Btrsiness Machtnes Co (1960-61), ILR, 32, p 65, dectsron of the German 
Federal Const~tutlonal Court  of 31 May 1960 (AJ, 55 (1961), p 994). Brllerbeck and Cte z 
Bergbau-Handel GmbH (1967), ILR, 72, p 59; Carl Zerss Strftung v Rayner and Keeler [I9671 
A C  853; Carl Zeiss Strftung v VEB  Carl ZerssJena (l970), ILR, 61, p 36 (and see other cater 
involvrng the drsposrtron of acrets of the Carl Zerss enterprtse ctted below, 5 407, n 21). dectswn 
of the German Federal Conctttutlonal Court  of 31 July 1973 In I R ~  Treats on the Basrs of 
Relations between the Federal Republic of Germany and the German I)emonatrc Republrc 
(1972), ILR, 78, p 150; decrston of the same court on 7 July 1975 tnl~astern Treatres Con~tltrt- 
tionality Case, rbrd, p 176, redera1 Republrcof Germany v Elicofon1(1973), ILR, 61, p 143, and 
ILM, 14 (1975), p 806, Norddeutsches Vrek-Und Fletschkontor GmbH v H7a-Ari~frrhrerctattrrng 
Hamburg-Jonas [I9741 ECR 899, Trawnik v Lennox [I9851 2 All ER 368 See also n 35, as to the 
status of Berlrn. 

See also $ 59, n 8, and § 63, nn 4 (as to  treat~es), and 10 (as to  German debts) 
'O Cmnd 1552, p 38 I 

" See theUK-USA-USSR Protocol of 12 September 1944, as amendedon 14 November 1944, and 
as further amended by the three powers and France on 26 July 19451cmnd 1552, pp 27,29 and 
45. UNTS. 227. D 279 It was later aereed at the Potsdam Conference that the northern Dart of 

I 
. . 

East ~russ iashould  be placed under S'hviet administration and that the rect of Germany l&g ear! 
of the Oder-Neisse line should be placed under Polish administration (both areas havtng formed 
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As the result of the Declaration, as well as of the various measures taken to 
implement it,22 the exercise of the internal and external prerogatives and rights of 
the German State was vested, with full effect in international law, either jointly 
with the Four Powers o r  with any one of them in respect of the part of German 
territory under its a d m i n i ~ t r a t i o n . ~ ~  The Four Powers expressly disclaimed any 
intention to annex Germany;24 it therefore continued to exist, within its frontiers 
of 31 December 1937 (that is, less the territories acquired by the Reich in the 
period immediately preceding the outbreak of war). 

In 1949 the British, American and French authorities agreed to the establish- 
ment of the Federal Republic of Germany on the territory of the three Western 
zones of occupation,25 and the Soviet Union similarly permitted the creation on 
its zone of occupation of the German Democratic Since Germany 
still existed as a state in international law, and in order to preserve the possibility 
of both the eventual reunification of Germany and a peace treaty with Germany 
as a whole, the recognition accorded the two German states had special charac- 
teristics. France, the United Kingdom and the United States in 1955~' recopised 

part of the Soviet zone of occupation under the Protocol of 12 September 1944). It was alsostated 
at the Potrdam Conference that the final determination of the frontiers of Germany must await a - - - . . . . . . - - 

peace settlement (see Cmnd 1552, pp 56, 57). 
22 See, for instance, Law No  1 of 20September 1945, issued by thecontrol Council and repealinga 

series of laws of a political and discriminatory nature upon which the National-Socialist rCgime 
rested: Official Gazette of the Control Council for Germany, N o  1, 29 October 1945, p 3. 

See also Proclamation N o  2 of 20 September 1945, which contained certain additional 
requirements imposed upon Germany: AJ, 40 (1946), Suppl, p 21. Section I11 of the Prociama- 
tion laid down that the Allied Representatives will regulate all matters affecting Germany's 
relations with other countries - such regulation to include directions concerning the abrogation, 
bringing into force, o r  revival of treaties to which Germany was a party. The same section 
provided that in virtue and as from the date of the surrender of Germany its diplomatic, consular, 
commercial and other relations with foreign states had ceased to exist and that German 
diplomatic and consular representatives abroad were recalled. The control and disposal of the 
buildings, property, and archives of German diplomatic and other agencies abroad was to he 
prescribed by the Allied Representatives. 

For the text of the Occupation Statute of Germany of 8 April 1949, see AJ, 43 (1949), Suppl, 
p 172; it was repealed on the entry into force of the Convention of Relations in 1955. 

" It would appear that by virtue of the Declaration of 5 June 1945 (see n 20), authority over 
Germany was vested in three bodies; (a) in the British, US, Russian and French Commanders-in- 
Chief, each with respect to his own zone of occupation; (b) in the Control Council, composed of 
the four Commanders-in-Chief, in matters affecting Germany as a whole; (c) in an Inter-Allied 
Governing Authority for the area of 'Greater Berlin' operating under the general direction of the 
Control Council and consisting of four Commandants. 

24 See Kelsen, AJ, 39 (1945), pp 518-26, for the view that Germany ceased to exist as a sovereign 
state. In April 1946, in connection with a case on appeal arising out of the continued detention of 
a German national, the British Foreign Office stated that Germany continued to exist as a state 
and that the war with her had not come to an end: Rex v Rottrill, exparte Kuechenmeister[1946] 
I All ER 635 (Divisional Court): [I9421 2 All ER 434 (Court of Appeal). For lucid comment, see 
BY. 23 (1947). D 381. See also Netz v Ede (1946),Sohcitors Journal, 20 March, p 187. Seealso n 36, 
as to ~;awnik'v Lennox [I9851 2 All ER 368. 

25 See the letters from the Military Governors, 12 May 1949, approving the constitution of the 
Federal Republic of Germany (the Basic Law) for submission to the German people: Cmnd 
1552, p 117. 

2b See statement by the Soviet Military Governor, 8 October 1949 (Cmnd 1552, p 124) and 
responses by the three Western powers (ibid, pp 125, 126). 

" See Art 1.2 of the Convention on Relations between the Federal Republic and those three states, 
as amended in 1954: TS No  10 (1959). The 1952 Convention was accompanied by a Convention 

I the Federal Republic as having the 'full authority of a sovereign State over its 
internal and external affairs', rather than as a sovereign state;28 and that the 
authority of the Federal Republic of Germany was subject tb  the reserved rights 
and responsibilities of the three Western powers relating to Germany as a whole 
and to Berlin.29 I 

In February 1973 the same language was used by the ~ r i t i s h  Government in 
informing Parliament of recognition of the German Democratic Republic.3o 
While the Federal Republic of Germany was, after 1949, quickly recognised by 
most states, the German Democratic Republic was at first only recognised by the 
Soviet Union and other Communist states; some other states recognised it later, 
but general recognition of the German Democratic Republic'only came after the 
signature in 1972 of a General Relations Treaty between thc Federal Republic of 
Germany and the German Democratic Republic.3' Both became members of the 
United Nations in 1973. I 

I 
I 

on the Rights and Obligations of Foreign Forces and their Members inkhe Federal Republic of 
Germany (TS N o  11 (1959)). a Finance Convention (TS N o  12 (1959)), and a Convention on the 
Settlement of Matters arising out of the Occupation (TS N o  13 (3959)). 

See § 121, n 11, as to certain limitations imposed upon the Federal Ppubl ic  of Germany as 
regards its armed forces. 
See in particular Bathurst and Simpson, Germany andthe North Atlantii Community (1956), pp 
135-7, and ch 15. In October 1954 the three Western powers declared :he Federal Republic of 
Germany to he the only German government freely elected and legithately constituted and 
therefore entitled to speak for Germany as the representative of the Getman people in interna- 
tional affairs (Cmnd 1552, p 189): the significance of that declaration was greatly reduced when 
the German Democratic Republic was recognised in 1973. The transitional nature of the Basic 
Law of the Federal Republic of Germany, pending the reunification of Germany, is reflected in 
the preamble, Arts 23 and 146; they have now been amended. 

On the effect on the status of Germany of the formal termination by the president of the US of 
the state of war on 24 October 1951, see Wright, AJ, 46 (1952), pp 299-308. 

29 The most important of these exceptions was: (a) the power vested in the Allied States, whose 
forces remained in Germany, to declare astate of emergency in the whole(orpart of Germany; (h) 
the retention of full rights with regard to Berlin; (c) the reservation of the supreme authority of 
the Allies with regard to 'Germany as a whole, including the unification 
settlement'. 

'O Parliamentary Debates (Lords), vol 338, col 959 (6 February 1973). " ILM, I2 (1973), p 16; the Treaty entered into force on 21 June 1973. See!also RG, 77 (1973), pp 
478-80. For the Four Power Declaration of November 1972 concernidk the admission of the 
FRG and the GDR to the UN, and making clear that admission did not affect Four Power rights 
and responsibilities for Germany, see ILM, 12 (1973), p 217. O n  the adtks ion of the FRG and 
the GDR to the U N  see Bettati, AFDI, 19 (1973), pp 211-31. The G D ~  became a member of a 
specialised agency for the first time by joining the W H O  on 8 May 1973. Tlfie USA recognised the 
GDR on 4 September 1974 (see Federal Republicof Germany v Elicofon, ILM, 14 (1 975). pp 806, 
807), on which date an Agreement on the Establishment of Diplomatic  elations was concluded 
(ibid, p 1436). A preliminary step to the normalisation of relations between the two German 
states was the conclusion by the FRG in 1970 of treaties with the Soviet union and with Poland, 
on which see Bretton, AFDI, I6 (1970), pp 125-43, and 17 (1971), ppj171-203. 

In their dealings with each other, including the conclusion of agreemehts, the GDR regarded 
itself and the FRG as separate independent states in international law. The FRG, however, did 
not so regard the GDR, treating itself and the GDR rather as two states in a still-existing 
'Germany', forming part of one single German nation. The FRG regardied itself as in principle 
the successor to the pre-war State of Germany, although its territorial authority was for the time 
being limited to the territory of the FRG; the GDR was seen as another part of Germany to 
which the provisions of the FRG's Basic Law did not yet apply. See also 5 59, n 8. Thus there 
remained a single German nationality (see § 383, n 3). and relations betw+n the FRG and GDR 
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Developments in Eastern Europe in 1989 and 1990 opened up  the possibility 
of German unification, with the Federal Republic of Germany, the German 
Democratic Republic and Berlin uniting in a single German state. A series of 
steps3' were taken by the two German states which led to their unification at 
midnight on 2-3 October 1990. Formally, the German Democratic Republic 
acceded to the Federal Republic of Germany, which remains the full name of the 
unified State (although it will be generally known as 'Germany') and the Basic 
Law of which (as amended by the unification arrangements) remains its constitu- 
tion. The rights and responsibilities relating to Berlin and to Germany as a 
whole, which had been held by the Four Powers since 1945, were terminated by 
Article 7 of the Treaty on the Final Settlement with respect to  Germany, signed 
on 12 September 1990:~ and pending its entry into force on 15 March 1991, were 

were not wholly or solely a matter of public international law. The I:RG treated agreements 
concluded between it and the GDR as distinguishable from treaties in the strict sense, and as 
rather heing Innerstaatlichc agreements hetween the two parts of the single German nation. The 
FRG-GDR Protocol of 14 March 1974 on the Exchange of Permanent Missions avoided the 
usual terminology applied to diplomatic mitsions exchanged between foreign states: ILM, 13 
(1974), p 878. The judgment of the 1:ederaI Constitutional Court in Re Treaty on the Basis of 
Relations between the Federal Republic of Germany and the German Democratic Republic 1972 
(1973), ILR, 78, p 150, concerning the constitutional validity of the 1972 General Relations 
Treaty, contains important pronouncements on the legal status of the GDR and FRG, and the 
continued existence in law of Germany within its frontiers of 31 December 1937 (ILR, 78, p 150); 
see also the same court's judgment of  21 October 1987 in the Tcso case, with comment by 
Hofman, ZoV, 49 (1989), pp 257-96; and East German Inheritance Case (1966), ILR, 57, p49. In 
Re Honecker (1984), ILR, 80, p 365, the Federal Supreme Court appears to have treated the GDR 
as a foreign state. As to the legal nature of trade agreements concluded between the FRG and 
GDR in the earlier stages of their separate existence, see Joetze, YB of World Affairs, 16 (1962), 
pp 172-96. See generally on relations between the FRG and the GDR, Gascard,]ahrbuch furInt 
Recht, 15 (1971), pp 339-69; Koenig, AIzDI, 19 (1973), pp 147-70; Ress, Die Rechtslage 
Deutschlands nach dem Grundlugenvertrag vom 2 Dezember 1972 (1978); Loeber and Briickner 
(eds), The Federal Republic of Germany and the German Democratic Republicin International 
Relations (3 vols, 1979); Arndt, AJ, 74 (1980), pp 122-33. 

The final Act of the Conference on Security and Cooperation in Europe, signed at Helsinki in 
1975 (ILM, 14 (1975). p 1292) was not inconsistent with the possibility of eventual German 
reunification, or with existing Four Power rights and responsibilities in relation to Germany asa 
whole and Berlin: see Russell, AJ, 70 (1976). at pp 249-53, 257-9. ' Principal among these were the treaty providing for monetary, economic and social union 
between the two German states which was signed on 18 May 1990 and entered into force on 
30 June 1990 (ILM, 29 (1990), p 1108), and a treaty ~ r o v i d i n ~  for their unification which was 
signed on 31 August 1990 and entered into force on 29 September 1990. As to the changes in 
Eastern Europe, see RG, 94 (1990), pp 498-503, 788-91. See articles by Frowein, Oeter, 
Giegerich, Stein and Wilms, and selected documents, in ZoV, 51 (1991), pp 333-528. 

33 Cm 1230; ILM, 29 (1990), p 1186. In addition to the arrangements made with respect to the 
termination of Four Power rights and responsibilities, other arrangements needed to be made 
between the Federal Republic of Germany on the one hand, and the Western Allies on the other, 
to adapt to the new situation earlier arrangements betpreen them. Accordingly those states signed 
in Bonn on 25 September 1990 an Agreement on the Settlement of Certain Matters relating to 
Berlin; exchange of notes on the Presence of Foreign Forces Convention; an exchangeof notes 
on the Status of Forces Agreement, Supplementary Agreement and related Agreements; and an 
exchange of notes on the Stationing of UK, US and 1:rench 1:orces in Berlin: on 27-28 September 
1990 they signed an exchange of notes terminating the Relations Convention of 1952 and much 
of the Settlement Convention 1952 (seen 27); and on 9 October 1990 they signed an exchangeof 
notes concerning civil aviation to and from Berlin. Germany and the Soviet Union also signed a 

suspended by a Declaration by the Four Powers signed on 1 0Ltober 1990." The 
result, accordingly, was that Germany united on 3 ~ c t o b e r  1990 with no 
restrictions on its sovereignty, those restrictions which f lo jed  from the Four 
Powers' rights and responsibilities having been suspended pending their formal 
termination on the entry into force of the Final Settlement preaty. 

Although for many years the situation of Germany was for most practical 
purposes resolved on the basis of there being two German states, Berlin remained 
a special case.35 Upon the surrender of Germany in 1945 Greater Berlin was 
jointly occupied by the Four Allied Powers as a special area distinct from the 
four,zones of occupation in Germany. The Greater Berlin area was divided into 
four sectors, one occupied by forces of each of the lpowers under a 
~ o m m a n d a n t . ~ ~  An Inter-Allied Governing Authority (~ommandatura)  was 
established to direct jointly the administration of Greater Berlin, and this was 
composed of the four sector  commandant^.^' In 1948 the Sovidt Union withdrew 
from the Allied Kommandatura, and the Soviet sector of ~ e r l i k  was thereafter in 
practice administered separately from the three Western skctors. The Allied 
Kommandatura, while in law still the supreme authority for the whole of Berlin, 
had since 1948 been able to give effect to  its decisions only in the Western 
 sector^.^' The arrangements made by the three Western powem in relation to the 
emerging Federal Republic of Germany did not apply to Berlin, but parallel steps 
were taken to ensure the development of the Western Sectors of Berlin in a 

I 

" See Cm 1246, p 14. " See generally on Berlin, in addrtron to works crted at § 40, n 19, many of wh~ch refer also to the 
posit~on of Berlrn, Monrer, RG, 51 (947), pp 48-64; Simpson, ICLQ.16 (1957), pp 83-102; 
Wright, AJ, 55 (1961). pp 959-65; Mampel, DerSowptsektorvon Rerltn (1963), Lush, ICLQ, 14 
(1965), pp 742-87; Doehrmg and Ress, Staats- und volkerrechtbchi Aspekte der Berlm- 
Regelung (1972); Doeker, Melshe~mer and Schroder, AJ, 67 (l973), pp 44162; Sch~ederma~r, Der 
vblkewechtltche Status Berlms nach dem Vtermachte-Abkommen vom 3 September 1971 (1975). 
Catudal, ICLQ, 25 (1976), pp 766-800; Z~vter, The Legal Status of the Land Berlzn (1980; 
English trans of DerRechtsstatus des Landes BerIzn (3rd ed 1977), whrch dself was publrshed In a 
4th ed, 1987); Hendry and Wood, The Legal Status of Berltn (1987), ~ d i d e l m e ~ e r ,  Hrndr~chs 
and Mahnke (eds), Dokumente zur Berltn-Frage 1944-66 and 1967-86;(2 vols, 1987). 

'6 Seen21 . . . . - - - . 
In USv TiedeandRuske, ILM, 19 (1980). p 179, the US cour t  for ~ e r l i d ,  established as part of 

the US administration for its sector of Berlin, held that it was an Amergcan court and the US 
Constitution applied to proceedings before it. For the circumstances giving rise to this case, see 
RG, 83 (1979), pp  480-81. For a trial by a French military court in Berlin i 1969, also arising out 
of the hijacking of an aircraft see Ruzie, AFDI. 15 (1969), pp 784-91: In 1984 the British 
Government certified to a court that Germany was a state and that the Allied Kommandatura of 
Berlin, including the Commandant of the British Sector, was part of th$ government of Ger- 
many, and on that basis an attempt to bring proceedings against the Commandant failed under 
the State Immunity Act 1978: Trawnik v Lennox [I9851 2 All ER 3d8 (with comment by 
Crawford, BY, 56 (1985), pp 31 1-15; see also Heidelmeyer, ZGV, 46 (19d>), pp 519-36; Mann, 
Foreign Affairs in English Cowrts (1986), pp 19, 50: the terms of the certificate are given in 
UKMIL, BY, 55 (1984), p 525). For proceedings before the European Commission of Human 
Rights (the Vearncombe Care) see Nolte, ZoV, 49 (1989). pp 499-519, and:f:A Mann, ICLQ. 39 
(1990). oa 669-71 , r r  - -. " see ~ r t  70f the Tripartite Agreement of 14 November 1944 on Control Machrnery in Germany, 
as amended by the Three Powers and France on 1 May 1945; Cmnd 1552, pp 31 and 35. 

" See the Declaration of the Western Commandants, 21 December 1948: Cmnd 1552, p 114. series of agreements. 



comparable manner, so far as the special situation of Berlin allowed:39 the (West) 
Berlin authorities were given extensive legislative powers, subject to certain 
rights reserved to the Western powers on matters affecting their responsibilities 
for Berlin, and arrangements were also made for laws made in the Federal 
Republic of Germany,40 and treaties concluded by it, to be applicable in the 
Western Sectors of Berlin, subject to similar reservations to preserve the special 
status of Berlin and the position of the Western powers. These arrangements did 
not terminate the occupation of Berlin, o r  the ultimate authority of the Four 
Allied Powers over Berlin deriving from the supreme authority assumed by them 
on the surrender of Germany in 1945. While the Western Sectors of Berlin 
developed in this way, the Eastern (Soviet) Sector, after being in practice admi- 
nistered separately by the Soviet Union, was allowed by the Soviet Union to 
become the capital of the German Democratic Re ublic after it was established 
in the Soviet zone of occupation in Germany?' Serious tensions over the 
situation in and access to Berlin led in 1971 to the conclusion of the Quadripartite 
Agreement on Berlin,42 in which the four Powers reaffirmed their individual and 
joint rights and responsibilities, and agreed to a number of detailed arrangements 
relating to Berlin and in particular concerning the ties (including communica- 
tions) between the Western Sectors and the Federal Republic of Germany. The 
Agreement, taken together with the underlying rights, powers and responsibili- 
ties assumed by the Four Powers on the surrender of Germany as well as the 
relevant wartime and post-war agreements and decisions, continued to govern 
the status of the city and the position of the Four Powers in relation to it. The 
legal status of Berlin remained the subject of differences of view between the 
three Western powers on the one hand and the Soviet Union on the other. The 
former maintained that the whole of Berlin remained in law under Four Power 

'' See the Statement of Principles for Berlin, 14 May 1949 (Cmnd 1552, p 117); Convention on 
Relations between the Three Powers and the Federal Republic of Germany, 1952-54, Art 2 (TS 
N o  10 (1959)); Declaration on Berlin, appended to the Memorandum of 26 May 1952, which 
became effective on 5 May 1955 (Cmnd 1552, p 159); Letter of 26 May 1952 from the three 
Western High Commissioners to the Federal Chancellor, as amended on 23 October 1954 (Dept 
of State, Documents on Germany 1944-85, p 437). 
Although Greater Berlin is stated to be a Land of the Federal Republic of Germany (Basic Law, 
Art 23) its status as such was effectively suspended by the continuing existence of the rights and 
responsibilities of the Western powers reserved in the Convention on Relations (see previous 
note) with which the Basic Law is consistent (Art 142a). Federal legislation did not extend to 
Berlin unless expressly adopted by the Berlin legislature, which could only do so to  the extent 
permitted by the Allied Kommandatura. In its decision of 21 May 1957 the Federal Constitution- 
al Court held itself incompetent to decide on the compatibility of a Berlin law with the Basic Law 
(AJ, 52 (1958). p 358); although it was competent to consider acts of an agency of the Federal 
Republic, located in Berlin uurisdiction of Federal Constitrrtional Court over Berlin Case (1966), 
ILR, 57, p 113). The Arbitral Commission on Property, Rights and Interests in Germany has 
held that Berlin was not part of the territory of the Federal Republic of Germany: New York 
Hanseatic Corporation v Federal Republic of Germany (1960), ILR, 34, p 270. See also AB v 
HHB (1975), ILR, 74, p 113. The Quadripartite Agreement of 3 September 1971 (see n 42) 
provides that 'the ties between the Western Sectors of Berlin and the Federal Republic of 
Germany will be maintained and developed, taking into account that these Sectors continue not 
to be a constituent part of the Federal Republic of < h m a n y  and not to be governed by it'. 

" See n 26. 
42 ILM, 10 (1971), p 895; TS NO 11 1 (1972). See Schiedermair, AFDI, 19 (1973), pp 171-87. 

occupationf3 and that no part of Berlin formed part of the FRG" or  GDR.'I In 
the Soviet view, the Eastern (Soviet) Sector was part of the G D R  whilejthe three 
Western Sectors remained subject to Four Power control and were regarded as a 

I 'separate political entity'. The Soviet Union continued to protest about certain 
aspects of the ties between Berlin and the Federal Republic, and aboui Berlin's 
position in the European C o m m u n i t i e ~ . ~ ~  The Quadripartite Agreehent was 
expressly stated to be without prejudice to the respective legal positiJns of the 
Four Powers. 1 

I The arrangements made in 1990 for the unification of the two German states 
also put an end to the special status of Berlin, which became a part of the unified 
state of Germany.47 I 

Vietnam Vietnam4' was formerly part of the French territories in Indo-China. 
In 1945 the Democratic Republic of Vietnam (DRV), controlling bnly the 
northern art of the country, declared itself independent.49 In 1946 France 
recognisel the DRV as a free state within the French Union:' but serious 
differences led to fighting between them. As an alternative to the DRY, in 1948 
and 1949 France concluded agreements for  a different independent, State of 
Vietnam within the French U n i ~ n ; ~ '  this state, although purporting to comprise 
all parts of the country, in fact controlled only the southern part. In February 
1950 France ratified these agreements, and several states (including thk United 
Kingdom)12 thereafter recognised the State of Vietnam; other states recognised 
the DRV.13 

" It also remains subject to a special demilitarised status imposed on  Germany as a whole at the 
Potsdam Conference 1945: Cmnd 1552, p 49. 

" See n 40. I 

" Seeeg the letter of the three Western powers to the U N  Secretary-General on 14 ~ ~ r i l j 1 9 7 5 :  U N  
Doc A/10078 and Corr 1 Dept of State, Documents on Germany 1944-81, p 1277. 

" See Wengler, AFDI, 24 (1978). pp  217-36; Hutte, YB of European Law, 3 (1983). p p  1-23. 
" See nn 32,33; and Wilms, ZoV, 51 (1991), pp 470-93. 
'' See Thierry, AFDI, 1 (1955), pp 169-74; M~sra, AJ, 55 (1961), pp  398,413-22; Plnto, MPlanges 

offertsri Henrt Rohn (1964), pp 252-62; Memorandum of Law submitted by the US Department 
of State to  the Senate, March 1966, ILM, 5 (1966), pp 565-80; American Lawyers' ~ o A m l t t e e  on 
Vietnam, Vzetnam andInternattona1 Law (1967); Fried, ~tetnamand~nternattonal L$W (1967); 
Hull and Novogrod, Law and Vzetnam (1968); Falk (ed), The Vtetnam War and Int~rnattonal 
Law (vol 1 ,  1968, especially pp 173-8,216-21,238-43 and 277-80; vol2, 1969, especially pp 
76-81 and 91 1-18; and ~013,1972 (all three volumes contain collections of the prrnciba~ artlcles 
on events in Vietnam));Schick, ICLQ, 17 (1968), pp 953,982-7; Weber, Der Vtetnam-Konfltkt- 
bellum legale? (1970); Documents relattng to Rrtttsh Involvement tn the Indo-Chtna Conji~ct 
194J-61 (Cmnd 2834); Corbett In The Internattonal Law of Ctvtl War (ed Falk,1971), pp 
348-404; Isoart, AFDI, 12 (1966), pp  50-88; Frowe~n, ZoV, 27 (1967), pp  1-21 ; Nguyen-Huu- 
TN, Quelques problimes de successton dYtats concernant le Vtetnam (1970); Cameron (ed), 
Vtetnam Crtsts (vol 1 (1940-56), 1971); Moore, Law and the Indo-Chma War (1972); and n 18. 
See also § 74, n 5; and 5 130, n 7, as to the question of lnterventlon in Vletnam. , '' For the text see Falk (ed), The Vtetnam War and Internattonal Law, (vol2, 1969),,p 1239. 

XL See BFSP, 149 (1947), iii, pp 657-8; see also further agreements in Falk (ed), The Vtetnam War 
andInternattona1 Law, pp 1234 and 1236. As to the nature of the French Union, see § 74, n 5. 

" See BFSP, 152 (1948), lil, p 414, and 155 (1949), iii, pp  472-87. I 
" The UK's recognition on 7 February 1950 cautiously reflected the true status of V~etnam, as an 

Associated State wlthln the French Union: Cmnd 2834, p 56. The US recognltcd V~etn'am on the 
sameday as an tndependent state w ~ t h ~ n  the 1:rench Union: tbtd, I1 ; and see ~ h l t e m d n ,  Ihgest, 
2, pp 234-8 and Myers, AJ, 55 (1961), pp 714-15. See also Misra, tbtd, pp 413i22; KISS, 

I 
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The DRV continued to fight against France to  establish control over Vietnam. 
The Geneva Conference of 1 9 5 4 , ~ ~  at which both the State of Vietnam and the 
DRV were represented," affirmed the unity of Vietnam and made arrangements 
for the restoration of peace. Thcsc arrnngcmcnts did not, however, lead to a 
lasting peace, and further extensivc fighting dcvclopcd, involving the two com- 
peting Vietnam authorities, large numbers of American forces in support of the 
Republic of Vietnam (which the State of Vietnam had become in 1955), and the 
National Front for the Liberation of South Vietnam which was set up in 1960 and 
fought in the southern part of the country as an insurrectionist force against the 
Republic of Vietnam, later setting up the 'Provisional Revolutionary Govern- 
ment of the Republic of South Vietnam'.56 Negotiations between the United 
States of America and the three Vietnamese arties eventually led to  a cease-fire P agreement signed in Paris in January 1973.5 This was acknowledged, approved 

R@rtoire, 3, pp 16-17. In Gugenheim v State r,f Vietnam a French court held the State of 
Vietnam to  be an independent sovereign state: ILR, 22 (1955), p 224. The  U K  recognised the 
Republic of Vietnam (which the State of Vietnam became in 1955) as the single state in Vietnam, 
the only government recognised in that state being the government with its seat in Saigon: 
P a r l i ~ r n e n t a ~  Debates (Commons), vol 684, col 106 (written answers, 20 November 1963). 

5' Thus the People's Republic of China recognised the DRV on 18 January 1950, and the Soviet 
Union on 31 January 1950: Cmnd 2834, p I 1. See also Kiss, Ripertoire, 3, pp  33, 37-8. '" Much of the literature cited in n 48 refers to the (;encva Conference and its results; see in 
particular Randle, Geneva 19x4: The Settlement of the Irrdochinese War (1969), Hannon in The 
Vietnam War and \nternahona[ Law (cd Falk, vol2,1969) pp 874-963, and Foreign Relations of 
the United States. 1952-14 (vol XVI: The Gcncvn Confcrcnce, 1981). 1 . k  texts of the agreement 
and Final Declaration, see Cmnd 9239, pp 27-40, 9-1 1 respcctivcly. The State of Vietnam and 
the USA did not subscribe to  the Final 1)eclaration; hut the USA stated that it would refrain from 
the threat o r  use of force to  disturb the cease-fire agreements, and would view any renewal of 
aggression in violation of them with grave concern: Cmnd 9239, pp 6-7. 

55 Other  states represented were Cambodia, France, Laos, the People's Republic of China, the 
Soviet Union. the UK,  and the USA. The resolution of the Foreign Ministers of France, the UK, 
the USA. and the Soviet Union, meeting in Berlin in 1:ebruary 1954, regarding the holding of the 
Geneva Conference stated that 'neither the invitation to, nor the holding of, the above- 
mentioned Conference shall be deemed to  imply diplomatic recognition in any case whereit has 
not already been accorded': Cmnd 2834, p 65; see also Kiss, Ripertoire, 3, p 36. 

5h The questions of recognition which have arisen in the context of Vietnam since 1954 have 
included whether the DRV and the Republic of Vietnam are states; if so, whether they are so 
regarded in respect of the whole of Vietnam or  only in respect of their respective parts of the 
country; whether, if one of them is regarded as a state covering the wholeof Vietnam, the other is 
to  be regarded as an insurgent o r  belligerent authority; and whether the National Liberation 
Front is t o  be regarded as the Government of the Republic of Vietnam, o r  as an insurgent or 
belligerent authority in arms against the Republic of Vietnam. These questions have assumed 
particular importance in relation to  the legal status of the hostilities in Vietnam and the legal 
position of the USA in affording extensive military assistance to the Government of the Republic 
of Vietnam. Although the DRV was not recognised at the time by France as a state, a French 
court held that its existence as a state was undeniable and it could accordingly plead sovereign 
immunity: Clerget v Ranque Commerciale pour L'Europe du Nord (1969). ILR, 52, p 310. '' ILM, 12 (1973). 48. See also i b i d , ~  976. The arrangements for signing the Paris agreements were 
complicated by the Republic of V~etnam's unwillingness to  sign the same documents as the other 
two Vietnamese parties, while nevertheless ensuring that all parties were bound by the agreed 
text. The  solution adopted was to  have an agreed substantive set of articles, signed on one final 
page by the USA and the Republic of Vietnam and o n  a separate page by the DRV and the 
provisional Revolutionary Government, together with a separate agreement containing the 
identical substantive terms signed by the USA and DRV: see eg ILM, 12 (1973), p p  60-61. 

and supported by the Act of the International Conference on ~ i e t i - i m ,  signed in 
Paris in March 1973,~" which also recognised 'the independence, sovereignty, 
unity, and territorial integrity of Vietnam and the right of the S o u ~ h  Vietnamese 
eo le to self-determination'. This settlement did not last. Fufther fighting 

LoRe out, and in April ,975 the government of the Republic of Vietnam 
surrendered to forces supported by North Vietnam.59 In July thk former two 
parts of Vietnam became a single state, the Socialist Republic of Vietnam. This 
state has been recognised by a number of other states, includi& the United 
Kingdom, and became a member of the United Nations in 1977! 

I 
$ 4 t  Precipitate recognition Recognition is of special importance in those 
cases where a new state tries to establish itself by breaking off fro,m an existing 
state in the course of a revolution. Foreign states must then d e c i d ~  whether the 
new state has really already safely and permanently established itself, or only 
makes efforts to  this end without having already succeeded. That in every case of 
civil war a foreign state can recognise the insurgents1 as a belligerent authority if 
they succeed in keeping a part of the country in their hands, set up a government 
of their own, and conduct their military operations according to the laws of war, 
there is no doubt. But there is a fundamental difference between recognition as a 
belligerent authority and the recognition of the insurgents and their part of the 
country as a new state. The question is precisely when recognitionlas a new state 
may be given as distinguished from the recognition as a belligerent authority. For 
an untimely and precipitate recognition as a new state is more thanla violation of 

I the dignity of the parent state. It is an unlawful act, and it is frequently main- 
tained that such untimely recognition amounts to intervention.' Similarly, where 

I the authorities organising a secessionist movement establish a provisional gov- 
ernment for the prospective new state,3 perhaps in exile in a friendly state,4 

I 

58 TS NO 39 (1973); ILM, 12 (1973), p 392. See also RG, 77 (1973) pp 1193-21 1; hoar t ,  AFDI, 18 
(1972), p p  101-21. The  signator~es to  the Act included the Governments bf the DRV and 
Republic of Vietnam, and the Provisional Revolut~onary Government of the Republ~c of South 
Vietnam: Art  9 of the Act provided that signature of the Act did not constitute recognit~on of any 
parry in any case in which it had not prev~ously been accorded. The  otherlslgnatories were 
Canada, the People's Republic of China, France, Hungary, Indonesia, Poland, !he UK, the USA 
and the Sovlet Union. The  conclusion of the Paris Conference led to  Increasing recognition of the 
DRV: t h e U K  recognised the DRV in July 1973 (Parltamentary Debates (Commons), vol860, col 
93 (wntten answers, 17  July 1973)). GA Res3067and 3104 (XXVIII) (1973), i n h n g  the DRV to  
certain international conferences, were regarded as 'unequivocal indications' that the Assembly 
considered the D R V  to  be a state: U N  Juridical YB (1974), p 158. See also DU~- an, AFDI, 22 
(1976), p p  405-19. 

' 9  The U K  recognised the new rCgime in South V~etnam in May 1975. 1 
See § 49 and vol I1 of this work (7th ed), $9 76, 76a. 
See § 129. See generally on precipitate recognition Teuscher, Dte Vorzertrge Anerkennung tn 
Volkerrecht (1959). As t o  such recognition of the Nationalist authorities rn the Span~sh C~vr l  War 
by Germany, Italy and some Latin Amencan states, seeThomas and Thomas, lprnatronal  L a v  
of Qvtl War (ed Falk, 1971), pp  160-61. In 1981 France and M e x ~ c o  issued a joint declarat~on In 
which they recognised the alliance between twoopposmon groups in Salvador aka representatwe 
political force, with the corresponding rights and obligations: the declaration has been regarded 
as an intervention in Salvador's internal affam (Rousseau, RG,  86 (1982) ppj395-8). ' Similar considerations will apply where a government in exde is set up  smpl? as a rwal to  an 
existing government of the state, w ~ t h o u t  any questlon of creatlng a new state. ' See § 42, n 4; and also $ 49, nn 6-8 as to  natronal liberation movements. 

I 
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The DRV continued to fight against France to establish control over Vietnam. 
The Geneva Conference of 1954,'~ at which both the State of Vietnam and the 
DRV were represented,55 affirmed the unity of Vietnam and made arrangements 
for the restoration of peace. These arrangements did not, however, lead to a 
lasting peace, and further extensive fighting developed, involving the two com- 
peting Vietnam authorities, large numbers of American forces in support of the 
Republic of Vietnam (which the State of Vietnam had become in 1955), and the 
National Front for the Liberation of South Vietnam which was set up in 1960 and 
fought in the southern part of the country as an insurrectionist force against the 
Republic of Vietnam, later setting up the 'Provisional Revolutionary Govern- 
ment of the Republic of South Vietnam'.56 Negotiations between the United 
States of America and the three Vietnamese arties eventually led to a cease-fire 
agreement signed in Paris in January 1973.'PThis was acknowledged, approved 

Rgpertoire, 3, pp  16-17. In Gugenheim v State of Vietnam a French court held the State of 
Vietnam to  he an independent sovereign state: ILR, 22 (1955). p 224. The U K  recognised the 
Republic of Vietnam (which the State of Vietnam became in 1955) as the single state in Vietnam, 
the only government recognised in that state being the government with its seat in Saigon: 
Parliamentary Debates (Commons), vol 684, col 106 (written answers, 20 November 1963). 

" Thus the People's Republic of China recognised the DRV on 18 January 1950, and the Soviet 
Union on 31 January 1950: Cmnd 2834, p 11. See also Kiss, RQertoire, 3, pp  33, 37-8. 

54 Much of the literature cited in n 48 refers to the Geneva Conference and its results; see in 
particular Randle, Geneva 1914: The Settlement ofthr Indochinere War (1969), Hannon in The 
Vietnam War a n d  International Law (cd Falk, vol2.1969) pp 874-963, and Foreign Relations of 
the United States, 1912-14 (vol XVl: The Geneva Conference, 1981). For texts of the agreement 
and Final Declaration, see Cmnd 9239, pp 27-40, 9-1 1 respectively. The State of Vietnam and 
the USA did not subscribe to  the Final Declaration; but the USA stated that it would refrain from 
the threat or  use of force to  disturb the cease-fire agreements, and would view any renewal of 
aggression in violation of them with grave concern: Cmnd 9239, pp  6-7. '' Other  states represented were Cambodia, France, Laos, the People's Republic of China, the 
Soviet Union. the UK, and the USA. The resolution of the Foreign Ministers of France, theUK, 
the USA, and the Soviet Union, meeting in Herlin in 1,'ehruary 1954, regarding the holding of the 
Geneva Conference stated that 'neither the invitation to, nor the holding of, the above- 
mentioned Conference shall be deemed to  imply diplomatic recognition in any case where it has 
not already been accorded': Cmnd 2834, p 65; see also Kiss, Repertoire, 3, p 36. '' The questions of recognition which have arisen in the context of Vietnam since 1954 have 
included whether the DRV and the Republic of Vietnam are states; if so, whether they are so 
regarded in respect of the whole of Vietnam or  only in respect of their respective parts of the 
country; whether, if one of them is regarded as a state covering the whole of Vietnam, the other is 
to  be regarded as an insurgent o r  belligerent authority; and whether the National Liberation 
Front is to  be regarded as the Government of the Republic of Vietnam, o r  as an insurgent or 
belligerent authority in arms against the Republic of Vietnam. These questions have assumed 
particular importance in relation to  the legal status of the hostilities in Vietnam and the legal 
position of the USA in affording extensive military assistance to  the Government of the Republic 
of Vietnam. Although the DRV was not recognised at the time by France as a state, a French 
court held that its existence as a state was undeniable and it could accordingly plead sovereign 
immunity: Clerget v Ranque Commerciale p o w  I. 'E~rope du Nord (1969), ILR, 52, p 310. 

57 ILM, I2 (1973). P48. Seealsoibid, p976. The arrangements for signing the Paris agreementswere 
complicated by the Republic o f  Vietnam's unwillingness to  sign the same documents as the other 
two Vietnamese parties, while nevertheless ensuring that all parties were bound by the agreed 
text. The solution adopted was to  have an agreed substantive set of articles, signed on one final 
page by the USA and the Republic of Vietnam and on a separate page by the DRV and the 
provisional Revolutionary Government, together with a separate agreement containing the 
identical substantive terms signed by the USA and DRV: see eg ILM, 12 (1973). pp  60-61. 

and supported by the Act of the International Conference on Vietnam, signed in 
Paris in March 1973,'~ which also recognised 'the independence,jsovereignty, 
unity, and territorial integrity of Vietnam and the right of the Soutb V' letnamese 
eo le to self-determination'. This settlement did not last. Further fighting 

LoRe out, and in April ,975 the government of the Republi< of Vietnam 
surrendered to forces supported by North Vietnam.59 In July the former two 
parts of Vietnam became a single state, the Socialist Republic of Vietnam. This 
state has been recognised by a number of other states, inchdink the United 
Kingdom, and became a member of the United Nations in 1977., 

$ 41 Precipitate recognition Recognition is of special importance in those 
cases where a new state tries to establish itself by breaking off from an existing 
state in the course of a revolution. Foreign states must then decidd whether the 
new state has really already safely and permanently established iiself, or only 
makes efforts to this end without having already succeeded. That inevery case of 
civil war a foreign state can recognise the insurgents1 as a belligerent authority if 

I they succeed in keeping a part of the country in their hands, set up a government 
of their own, and conduct their military operations according to the laws of war, 
there is no doubt. But there is a fundamental difference between reqognition as a 
belligerent authority and the recognition of the insurgents and their part of the 
country as a new state. The question is precisely when recognition 4s a new state 
may be given as distinguished from the recognition as a belligerent authority. For 
an untimely and precipitate recognition as a new state is more than a violation of 
the dignity of the parent state. It is an unlawful act, and it is freqAently main- 
tained that such untimely recognition amounts to  intervention.* ~ i m ' i l a r l ~ ,  where 
the authorities organising a secessionist movement establish a provisional gov- 
ernment for the prospective new state,3 perhaps in exile in a friLndly state,4 

" TS N o  39 (1973); ILM, 12 (1973), p 392 See also RG, 77 (1973) p p  1193-21 1, doar t ,  AFDI, 18 
(1972). pp  101-21. The  s~gnator~es  to  the Act ~ncluded the Governments of the DRV and 
Republtc of Vretnam, and the Provrs~onal Revolut~onary Government of the Rdpubl~c of South 
Vretnam: Art  9 of the Act provrded that s~gnature of the Act drd not constitute reJognltlon of any 
party In any case tn whrch it had not prev~ously been accorded. The other srgnatorres were 
Canada, the People's Republ~c  of Chrna, France, Hungary, Indones~a, Poland, the UK, the USA 
and the Sovret U n ~ o n  The  conclus~on of the Pans Conference led to  Increasing recognltlon of the 
DRV: the U K  recogn~sed the DRV In July 1973 (Parlmmentary Debates (Commons), vol860, col 
93 (wntten answers, 17  July 1973)) G A  Res 3067and 3104 (XXVIII) (1973), rnvl& the DRV to  
certaln internaaonai conferences, were regarded as 'unequrvocal ~ n d ~ c a t ~ o n s '  that the Assembly 
considered the D R V  t o  be a state: U N  J u r ~ d ~ c a l  YB (1974), p 158 See also Duy/Tan, AFDI, 22 
(1976), p p  405-19. 

' 9  The UK recogn~sed the new rCgme In South V~etnam In May 1975 I 

See § 49 and vol If of t h ~ s  work (7th ed), 4s 76, 76a 
See § 129. See generally on prec~p~ta te  recognmon Teuscher, Dre Vorzertrge Anerkennung m 
Volkerrecht (1959). As to  such recognltron of the N a t ~ o n a l ~ s t  authormes In the ~ p h ~ s h  CIVII War 
by Germany, Italy and some Latm Amer~can states, seeThomas and Thomas, Internattonal Law 
of Crvrl War (ed Falk, 1971), pp  160-61 In 1981 France and M e m o  lssued a loldt declarat~on In 
whrch they recogn~sed the alllance between two o p p o s ~ t ~ o n  groups In Salvador as b representatwe 
polltical force, w ~ t h  the correspondmg r~ghts  and o b l ~ ~ a t r o n s .  the declarat~on has been regarded 
as an rnterventlon In Salvador's Internal affarrs (Rousseau, RG, 86 (1982) pp  q95-8) 

' Srmrlar cons~dera t~ons  w ~ l l  apply where a government In exrle 1s set up  smplylas a rival to  an 
ex~sting government of the state, wnhout any questlon of creatlng a new state ' See § 42, n 4; and also § 49, nn 6-8 as to  nat~onal hberat~on movements 
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recognition of such a government carries with it implications as to  the attainment 
of independence by the prospective new state and may accordingly be an 
unlawful act as regards the parent state. 

The recognition of Israel by the United States on 14 May 1948 has been 
regarded as precipitate. It was granted on the same day that the Israeli Act of 
Independence became effective, notwithstanding that the existence of the State 
of 1srael.was not by then firmly es tab l i~hed .~So too, the recognition of Bang- 
ladesh by India in early December 1971, being granted at a time when practically 
all of East Pakistan was still under the control of Pakistan authorities, and the 
Bangladesh foothold on East Pakistan territory (secured with extensive Indian 
armed support) was meeting heavy resistance from Pakistan forces. After the 
rebellion proved successful a few weeks later, Bangladesh then quite properly 
received general re~ogni t ion .~  

There is no hard and fast rule as regards the time when it can be said that a state 
created by revolution has established itself safely and permanently: it is a 
question of fact in each case. Indication of such safe and permanent establishment 
may be found, for example, in the revolutionary state having defeated the parent 
state, o r  in the parent state having ceased to make efforts t o  subdue the revolu- 
tionary state, o r  even in the parent state, in spite of its efforts, being apparently 
incapable of bringing the revolutionary state back under its sway. In such 
circumstances other states are free to recognise the new state if the necessary 
conditions are satisfied, even before the parent state does so.8 Where a dependent 

The USA granted full recognition to the State of Israel and de facto recognition to its provisional 
government; de jure recognition was extended on 31 January 1949. See Brown, AJ, 42 (1948), pp 
620-27; Alexander, ILQ, 4 (1951), pp 423-30; Myers, AJ, 55 (1961), pp 709-11; Whiteman, 
Digest, 2, pp 167-9. It may be noted that as the UK had at that time given up its former Mandate 
over Palestme, there was no immediately apparent 'parent State' in respect of Israel. O n  10 June 
1948 a suggestion for recognition of Israel by the UK was rejected as being 'a positive act of 
political intewention favouring one side': Parliamentary Debates (Commons), vol 451, cols 
2664-6. As to the mandate for Palestine and the circumstances of its termination in 1948, see 8th 
ed of this vol, pp 217-19; and as to the participation of the Provisional Government of Israel in 
deliberations of the Security Council in July 1948, with consequential implications for recogni- 
tion, see Rosenne, Israel Year Book on Human Rights, 13 (1983), pp 295-330. ' Eg by the UK on 4 February 1972. For an appraisal of India's action in recognising Bangladesh 
see Mehrish, Indian Political Science Review, April-Sept 1973, pp 131-42; and see generally 
Chowdhury, The Genesis of Bangladesh (1972). Pakistan recognised Bangladesh in February 
1974: ILM, 13 (1974), p 501, especially paras 3 and 7. See also n 8, and 9 85, n 31. 
When, in 1903, Panama seceded from Colombia, the USA immediately recognised the new 
republic as an independent state and prevented Colombia from asserting its authority over the 
rebellious province. Whatever may have been the ultimate justification of that step, there is no 
doubt that it amounted to intewention. For the motives of this action see Moore, iii, § 344,pp46 
and following, and Scott, AJ, 15 (1921), pp 430-39. The controversy between the USA with 
Colombia was finally settled by a treaty negotiated in 1914 and ratified in 1922. The Treaty 
provided, interalia, for a payment of $50,000,000 to be made to Colombia. For an account of the 
final stages of the controversy, see Jones, The Caribbean since 1900 (1936), pp 314-38. 

The recognition of Biafra by five states during its attempted secession from Nigeria took place 
at a time when the eventual success of the secession was far from established (and it did in fact 
fail): see Ijalaye, Proceedings of the Nigerian 5ociet.v of International Law (1969). and AJ, 65 
(1971). pp 551-9. 
Thus after Bangladesh had asserted its independence from Pakistan in 1971, many states 
recognised Bangladesh before Pakistan did so in 1974; similarly with Guinea-Bissau, which 
proclaimed its independence from Portugal in September 1973 but was not recopised as such by 
Portugal until September 1974: see GA Res, 3061 (XXVIII) (1973), and ILM, 13 (1974), p 1244; 

territory is struggling to attain its independence against the will1 of the parent 
state, foreign states may be faced with an apparent conflict between the duty not 
to intervene in the internal affairs of the parent state and the need t$ acknowledge 
the principle of self-determination of peoples.9 This principle is sometimes said 
to carry with it a duty on the part of  foreign states to  afford all poss'ble assistance 
to the peoples in question in their endeavour to  attain independenc,e. Whether or 
not such a duty exists and can afford a justification for what would otherwise be 
considered unlawful intervention," it would not seem to require o r  to  justify 
recognition as a state of a community which is not yet sufficiently well estab- 
lished to meet the requirements for recognition. I 

Of course, recognition of the new state by the parent state donstitutes an 
admission of the new state's independence, and the parent state canhot thereafter 
complain that recognition of the new state by third states is premature.'' But just 
as recognition by the parent state does not necessarily prevent third states 
recognising the new state, so recognition by the parent state does n j t  conclusive- 
ly determine for third states that the conditions for recognition of the new state 
are satisfied. So the Transkei, although created in 1976 by South; Africa as an 
independent state, was not regarded as truly independent by otheq states which 
have accordingly withheld recognition of it.'* I 

In certain cases a territory may with the consent of the parent date  achieve a 
considerable degree of international status before becoming formally indepen- 
dent, and in such cases the grant of an appropriate degree of recognition would 
not be unlawful. This occurred with, for example,13 India, which had been a 

and 5 53, n 18. See also Deutsche Contrnental Gas Gesell~chaft v Poland, AD, 5 (1929-30). N o  5. 
As to the declarat~on of independence by the French territory of the Comoros in July 1975 and itc 
admission to the UN later that year (without French participation In the vote e~ther  in the 
Security Councd or  the General Assembly), followed by a later French la+ purporting to 
regulate certain consequences of independence within part of the Comoros Islands, see Re Law 
Rekztrng to the Consequences of the Self-Determznatron of the Comoros Islands (1975). ILR, 74, p 
91. 
See Wright, AS Proceedings (1954). pp 23-37; and Hag R, 98 (1959), iii, pp I$-95. And see 
Thomas, International Law and the Use of Force by NationalLiberation Movements (1988). pp 
105-17 (as regards premature recognition). I 

l o  See generally § 49. 
" The breaking-off of the American states from their European parent states fhrnishes many 

illustrative examples. Thus the recognition of the USA by France in 1778 was &xipitate. But 
when in 1782 Great Britain itself recognised the independence of the USA, o t h q  states could 
accord recognition too without giving offence to Great Britain. Again, when t h e ~ b u t h  American 
colonies of Spain declared their independence in 1810, no power recognised thejnew states for 
many years. Where, however, it became apparent that Spain, although still keepingup herclaims, 
was not able to restore its sway, the USA recognised the new states in 1822, and Great Britain 
followed the example in 1824 and 1825. See Gibbs, Recognition: A Chapter fromlthe History of 
the North American andSouth American States (1863), Moore, i, $5 28-36; smith', i, pp  115-70. 
See, in particular, for invaluable information, Manning (ed), Diplomatic ~orrespbndence of the 
United States concerning the Independence of the Latin-American Nations, (3 vch, 1925), and 
Webster (ed), Britain and the Independence of Latin America, 1812-30 (2 vols, j938). See also 
Robertson, France and Latin-American Independence (1939). I '  

As to  some early instances of recognition of sovereignty in the case of forAer dependent 
territories, see Frowein, AJ, 65 (1971), pp 568-71. 

l2 See555 ,nZ l .  
i 
I 

As to the recognition by the USA of Burma and Iceland, see Whiteman, Digest, 2,Ipp 136-9 and 
156-61, and (as to Iceland) § 73, n 2. Southern Rhodesia, while still a dependent territory of the 

I 
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separate member of the League of Nations before formally attaining full inde- 
pendence in 1947, '~ and the Philippines, which became an original member of the 
United Nations in 1945 although not formally independent until the following 
year.'5 

5 42 Recognition of new heads and governments of old states Recognition of 
a change in the headship of a state, or in its government, or in the title of an old 
state, are matters of importance. But such recognition must not be confused with 
recognition of the state itself.' If a foreign state refuses to recognise a new Head 
of State or a change in the governmcnt of an old state, the latter docs not thereby 
lose its recognition as an international person, although no formal officialZ 
intercourse is possible between the two states as long as recognition is not given 
either expressly o r  tacitly. Recognition of a government as the government of a 
state presupposes, and will normally imply, recognition of a state. If no state is 
recognised, the 'government' cannot be recognised as the government of a state, 
although it may be recognised in some other capacity.3 

The position of governments in exile may be considered in this context. A 
government will usually establish itself in a friendly state either because its state 
is temporarily occupied by invaders or by usurpers and the government has had 
to flee to a friendly state pending its return to its own state, o r  because it 
represents a rebel community which has not yet succeeded in establishing itself 
in the territory of which it aspires to be the government. The former situation 
often occurs in time of war. During the Second World Warmany governments of 
countries occupied by Germany fled to  other countries where they were able to 
operate as governments in exile until it was possible for them to return to their 
own states. The belligerent occupation of those states did not destroy their 
existence, and their governments, even while in exile, could still be recognised as 
the government of the state in question.4 

UK, enjoyed a degree of international position, until it was withdrawn upon its illegal 'declara- 
tion of independence' in 1965: see § 55, n 7. ' See § 78, n 9. As to  pre-independence dealings between India and the USA, see Myers, AJ, 55 
(1961), pp  711-12; Muraka v Bachrack, ILR, 20 (1953). p 52; Whiteman, Digest, 2, pp  161-5. 

I s  See Myers, AJ, 55 (1961), p 707; Whiteman, Digest, 2, pp 211-13. See also § 83, n 3. 
I See § 44, n 8, and § 56, nn 4-8. If recognition of a new title of an old state is refused, the only 

consequence is that the latter cannot claim as against the recognising state any privileges 
connected with the new title (see 5 115). See also 5 50, n 10, as to  possible implications of 
recognition from the use of 3 new title incorporating a reference to  recently acquired territory. 
As to  what dealings are possible without recognition heing necessarily implied, see § 50. ' Eg it may be recognised as an insurgent authority (see § 49), o r  as a de faao government of that 
part of the state's territory which it controls (see § 46, n h), o r  as an agency of another state which 
is recognised (see § 38, n 3). See Marek, Identit? nnd Conthtrricy ofSmtesin Public International 
Law (1954), p 318, as to  British recognition in 1941 of the Czechoslovak Government while 
maintaining reservation about the continuity of the C7.cchoslovak State. 
See generally Whiteman, Digest, 2, pp 467-86, and 6, pp 66-76, 354-78; McNair and Watts, 
Legal Effects of War (4 th  ed, 1966), pp 424-46; and § 137, n 26, as to  governments in exile during 
the Second World War. In Varga v Credit Suisse (1958), ILR, 26, p 70, theZNational Hungarian 
Government in Exile', not being recognised by the USA, was held to  lack capacity to  sue in the 
USA. See also, as to  the official acts of a government in exile, Szalatnay-Stacho v Fink [I9471 KB 
1. and comment by Kuhn. AJ, 42 (1948), pp  108-11, and King, ibid, pp 811-31. But a 
self-constituted government-in-exile may not be able to  give lawful authority for the printing of 

A revolutionary government established outside the territory ovei which it 
claims authority and before it has acquired sufficient control in the tebritory to 
enable it to be established there will never have demonstrated that] effective 
control of territory which is one of the requirements for recognition; abd where 
the government in exile represents a rebel community which is trying to break 
away from an existing state in order to  form a new state, there will no) yet be a 
state of which it can be the government. Recognition of such a revolutionary 
government in exile as the government of a state will often be premat~re,5 and 
may constitute intervention against the parent state.6 Thus a numbeq of states 
rec~gnised the Algerian provisional government upon its being set up iri Tunis in 
1958, and well before the attainment of independence by Algeria in J L I I ~  1962:' 
even the de jure recognition of that government by the Soviet Union in March 
1962 immediately upon the announcement of a cease-fire with France evoked a 

I strong protest by France, whose ambassador in Moscow was withdrawn.' 
I 

r 
§ 43 When coming into power normally and constitutionally O n  the acces- 
sion of a new Head of State, other states are as a rule notified and usually 
recognise the new Head of State by some formal act such as a message of 
congratulation; in the case of a normal constitutional change of goyernment 
there is usually no such formal notification or  recognition. In practicd when a 
new Head of State has come into his position in a normal and constkutional 
manner, such as succession to the throne on the death of the reigning monarch or  
at a presidential election, recognition is a matter of course; as it also is' where a 
state changes its constitutional form from, for instance, amonarchy to a {epublic, 
in a constitutional manner and without anything in the nature of a revolution.' 

currency notes purporting to  be thoseof thestate rn questton: UnttedStatesv Grosh (1,965). ILR, 
35, p 65 For conciderat~on of the ctatus of the South West Afrrca People's Organ~satron 
(SWAPO) as a government In ex~le, see Shzpanga v Attorney-General (1978), ILR, 79: p 18 The 
French government In exde durlng the 1939-45 war, estabhshed In London and Alglers rn 1944, 
was accepted as the government of France In Grandval v Lefin (1974), AFDI, 21 (1975), p 1002, 
RG, 79 (1975), p 861. As t o  the treaty-makmg authorrty of governments In exrle see Blrx, 
Treaty-Makzng Power (1960), pp  147-94. 
See 6 41 

1 
See 129. I 
See Fraleigh in The ~nternational ~ a w  of Civil War (ed Falk, 1971), pp  21 1-13. 1 '  
See RG, 66 (1962), pp  623-33; and 67 (1963). pp 118,121-6; and Whiteman, Digest, 21 pp 74-5. 
Seegenerally on the Algerian civil war, Charpentier, AFDI, 5 (1959), pp  799-816; Flork, !bid, pp 
817-44; and Fraleigh in The International Law of Civil War (ed Falk, 1971). ppi 179-243. 
Governments in exile are often established, perhaps only provisionally, in states dhich they 
believe to  be sympathetic t o  their aims, o r  at least tolerant of their activities: see ek, RG, 86 
(1982), p 379, as to  the establishment in Franceof a provisional government in exileof Iran. Even 
where the host state has not gone so far as to  recognise such a government, the foreignistate may 
protest; but the host state may not be in a position to  take any action so long a4 the self- 
proclaimed government in exile breaks n o  laws, and in particular comports itself in accordance 
with the requirements attaching to  enjoyment of the right of asylum. See eg RG, 90 (19?6), p 215; 
and 5 402, as to  territorial asylum. 

I As to  the situation which arose in Greece in 1967 when the King was in effect deposed,although 
in theory remaining Head of State, his functions being carried out  by a regent, see RG, 71 (1967). 
pp 1107-12 and 72 (1968), pp  81 1-15. The King was formally deposed, and Greececeaqed to  bea  
monarchy and became a republic, in 1973: see RG,  78 (1974), pp  835-9. I 



Nor  would there be any question of withholding recognition of the new govern- 
ment after a change in the government following elections. In such cases recogni- 
tion causes no difficulties and often takes place informally and by implication 
from a continuation of normal bilateral diplomatic dealings in such a way as to 
leave no doubt as to the intention to continue recognition. 

§ 44 When coming into power abnormally and in a revolutionary manner 
When, however, the new Head of State o r  government comes into power not 
in a constitutional manner but after a coup d'ktat, a revolution (which need not 
involve bloodshed), or any other event involving a break in legal continuity, the 
determination by other states of the attitude to be adopted towards the new 
Head of State or government is often diffici~lt.~ They are called upon to decide 
whether the new authority can be properly regarded as representing the state in 
question. 

Such a decision is unavoidable, since states act through their governments and 
most if not all aspects of international relations depend upon acceptance of a 
government's right to  act and speak for the state. The decision that a new 
government may properly represent the state concerned is not, however, one 
which needs to be formally or publicly announced, and a number of states: 
including since 1980 the United Kingdom,3 now follow the policy of not doing 
so. Instead, the nature of their relations with an authority claiming to be the 
government of a state is determined by and deduced from the circumstances of 
each case: recognitio? will be more a matter of implication than of express 
de~la ra t ion .~  In deciding whether formally to recognise a new government, or 
whether the circumstances are such that relations with it should be those which 
are normal between governments, the recognising state exercises a discretion 
which, although necessarily wide, is not arbitrary. 

That discretion inevitably allows for certain variations over the timing of the 
grant of recognition, but divcrgcnccs over the recognition of a new 
government are the exception rather than the rule. A notable situation of this 

See generally on recognition of revolutionary authorities, Bundu, ICLQ, 27 (1978), pp 18-45. 
See as to France, the statements made in June 1965 after acoup d'itat in Algiers, RG, 69 (1965), pp 
1097-9: see also RG, 83 (1979), at p 808. As to Belgium see Rev Beige, 7(1971), p 319. As toUS 
practice tending to de-emphasise and avoid the use of recognition in cases of changes of 
governments, see § 45, n 2. As to New Zealand see Attorney-General for Fiji v Robert Jones 
House Ltd (1988), ILR, 80, p 1. See generally on the policy of not expressly recognising 
governments, Peterson, AJ, 77 (1983), pp 31-50. ' See Parliamentary Debates (Commons), vol 983, cols 277-9 (written answers, 25 April 1980); 
ihtd. vol 985, col 385 (written answers, 23 May 1980); and see also Parliamentary Debates 
(Lords), ~01448, cols 342-4 (15 February 1984). The statcment of 25 April 1980 is reproduced in 
UKMII., BY, 51 (1980), p 367. See Warbrick, ICLQ, 30 (1981), pp 568-92. In circumstances 
where, under the former practice, recognition would have been accorded it has now become 
usual for the British Government to state, if asked, that it deals with the new government on a 
normal government-to-government basis. Even hefore 1980 recognition was, in British practice, 
often the result of informal actions such as instructing an Ambassador to make suitable, friendly, 
contact with the new administration: see eg UKMIL, BY, 50 (1979), p 294. 
See Parliamenta7f Debates (Commons), vol985, col385 (written answers, 23 May 1980). Sees50 
as to implied recognition. 

kind concerned the Government of China. In 1949 the ~ o v e r n m e n r  of the 
People's Republic of China proclaimed itself the Government, of China, and 
conducted a civil war against the existing Nationalist Governmenq. The latter was 
eventually driven on to the island of  Formosa,' the Governmentlof the People's 
Republic of China taking effective control of the mainland of chiha. Many states 
nevertheless refused to recognise that government and continued to recognise 
the Nationalist Government as the Government of China.6 The Fovernment of 
the People's Republic of China did not receive general recognition until 1971, 
when its representatives were admitted as the representatives of China in the 
United Nations.' I 

fi must be emphasised that the effect of a revolution resulting ih a government 
which for a time fails to secure any recognition from foreign states, does not 
destroy the international personality of the state o r  free it, perrfianently at any 

I 

I 

As to the status of Formosa (or Taiwan) see Green, ILQ, 3 (l950), pp 418-22:~olliard, AFDI, 1 
(1955), pp 67-84; O'Connell, AJ, 50 (1956), pp 405-16; Jain, AJ, 57 (1963), dp 25-46; Dat, Can 
YBIL, 3 (1965), pp 290-305; Morello, The Internattonal Legal Status of Formosa (1966); 
Lung-chu Chen and Lasswell, Formosa, Chzna and the Unrted Natrons (1967); Kirkham, Can 
YBIL, 6 (1968), pp 144-63; Lt, De-Recognzzrng Tarwan (1977); Crawford, The Creatzon of 
States m Internatronal Law (l979), pp 143-52; Manin, AFDI, 26 (1980), pp 141-74. See alto 
Sheng v Rogers (I959), AJ, 54 (1960), p 189; Luzgr Monta of Genoav Cechofracht C o  Ltd [I 9561 2 
All ER 769; Reel v Holder [I9811 3 All ER 321. 
For a list of the states which, in 1972, had diplomatic o r  other relations w ~ t h  one o r  other of the 
two governments, see ILM, 11 (1972), pp 571-3. See generally, out of an extensive l~terature, 
Fenwick, AJ, 47 (1953), pp 658-61; Wright, AJ, 49 (1955), pp 320-28; State Department 
Memorandum of 1958, State Department Bulletm, 1002, pp 285-90 (and corhment by Fawcett, 
BY, 35 (1959), pp 246-50); Misra, AJ, 55 (1961), pp 398-403; Rousseau, PG, 68 (1964), pp 
488-500; Clubb and Seltgman, The Internatzonal Posztron of Communrst Chzna (1965); Dal, Can 
YBIL, 3 (1965), pp 298-305; Whiteman, Dzgest, 2, pp 90-1 10. See also § 531 n 8, as to Chtnese 
representation tn theUN. Amongst many judrcial decistons see CzvzlAz~ Transport Incv Central 
Azr Transport Corp [I9531 AC 70 (espectally the replies gtven by the Forergn Office toquemons 
put by the court, at pp 86-9); Lurgz Monta of Genoa v Cechofracht Co Lt4 [I9561 2 QB, 552; 
Republzcof Chznav Pang-Tsu Mow, ILR, 18 (1951), No  26; Bank of Chtna v Wells Fargo Rank 
C Unron Trust Co (1950), Whiteman, Dzgest, 2, pp 620-26; Natronal Unzon Fzre Ins Co v 
Republrc of Chma, ILR, 26 (1958). p 72; Re Nepogodm's Estate, ILR, 22 (1955), p 90. ' See § 53, n 11. The USA tn December 1978 announced that tt would recognlse the government of 
the People's Republic of China as the sole legal government of Chtna, and would withdraw tts 
recognitton of the Nationaltst Government on Formosa, as from I ~anuary'  1979: see ILM, 18 
(1979), pp 272-5. See also the Taiwan Relattons Act 1979 (rbrd, p 873; and see AJ, 73 (1979), pp 
669-77, and Harty, Harv ILJ, 20 (1979), pp 731-8), and the ~ ~ ~ - ~ h i n a  ~ o t d t  CommuniquC on 
Taiwan, 17 August 1982 (ILM, 21 (1982), pp 1147-57). O n  the 1980 agreement between the 
American Instttute in Taiwan and the Coordination Counctl for North, Amertcan Affatrt 
according certain privileges and immuntties to the two bodies, see Gray, Harv ILJ, 22 (1981). pp 
451-7; RG, 85 (1981), pp 388-9. Followtng wtthdrawal of recognttton of the government on 
Formosa the USA gave notice of termmation of the USA-China Mutual ~Cfence  Treaty 1954, 
concluded wtth that Government: this actton was unsuccessfully challen&d In Goldwater o 
Carter, ILM, 19 (1980), p 239: see Henkin, AJ, 73 (1979), pp 647-54, and Char, Harv ILJ, 21 
(1980), pp 567-79. See generally as to the effect of the US Government's ch!xnge of recognttton 
on treaties wtth the Nationaltst Government, Scheffer, H a w  ILJ, 19 (l978)I pp 931-1009, and 
contributions by Oliver, Swan and Moore, AS Proceedrngs (1979), pp 137-56. See also, as to the 
change in recognttton generally, contrtbuttons by Cohen, Chtu, Theroux hnd Hyndman, AS 
Proceedzngs (1978), pp 240-653; Rousseau, RG, 83 (1979), pp 488-93; USiPracttce (1979), pp 
142-72; RG, 88 (1984), pp 214-15. For the UK-Chtna communiquC of 13 March 1972 see 
Parlumentary Debates (Commons), vol 833, col 35 

I 

I 
I 
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rate, from existing treaty obligations; though it involves an interruption in that 
state's ability to exercise its legal capacity for international purposes.8 

§ 45 Criteria for recognition of governments As with recognition of new 
states,' so also with recognition of governments the decision is not one deter- 
mined solely by political considerations on the part of the recognising state. A 
government which is in fact in control of the country and which enjoys the 
habitual obedience of the bulk of the population with a reasonable expectancy of 
permanence, can be said to represent the state in question and as such to be 
deserving of recognition. The preponderant practice of states, in particular that 
of the United Kingdom,* in the recognition of governments has been based on 
the principle of effectiveness thus conceived. 

' See remarks hy the CommitteeofJurists in the Aaland Islands question, OffJ ,  Special Suppl, No 
3, p 18. See also, for decisions asserting the continued effect of treaties notwithstanding the 
non-recognition of the current government. the Rnssian Roxbles (Attempted Counterfeiting) 
Care, AD, 1 (1919-22), N o  15: Shipoffv Eke, AD, 6 (1931-32), N o  17; Re Lepeschkin, AD, 2 
(1923-24). N o  189; ArdofJv Roda, Clunet, 48 (1 921). p 229; Tsourkanienkov Rattier, Clunet, 50 
(1923). pp  833-5. As to  the treaty-making authority of revolutionary governments see Blix, 
Treaty-Making Power (1960). pp  113-46. As to  the position of a depositary for a treaty if an 
unrecognised authority purports to  accede to  it, see § 661. 

Failure by the U K  to  recognise the Tinoco regime in Costa Rica was held not to  raise an 
estoppel against the UK in claiming that the subsequent regime in Costa Rica was responsible for 
acts of its predecessor: Tinoco Arbitration (1923), RIAA, 1 ,  p 369. 1:ailure by the USA to 
recognise rehels in Chile did not prevent them from being held entitlcd to  exercise rights 
conferred by a concession upon 'the government of Chile': Central and  South American 
Telegraph Co v Chrle (1984). Moore, International Arbitrations, p 2938. See also 1-ehigh Valley 
Railroad (lo v Rxssla, AD, 2 (1923-24), N o  20: Hopkins (Yaim (1927). RIAA. 4, p 41. 

See generally Marek, Idrntit?r a n d  Cr>ntinrri!,~ nfSrnrrs in fublic lntrrnational Law (1954), pp 
24-5 1. See also 6 56. 

' See 0 40. 
The British Government, which no longer formally accords rccognition to  foreign governments 
(see § 44, n 3). continues t o  decide the nature of its dealings with regimes coming to  power 
unconstitutionally 'in the light of our assessment of whether they are able of themselves to 
exercise effective control of the territory of the State concerned, and seem likely t o  continue to  do 
so' (Parliamentan Debates (Commons), vol 983, col 279 (written answers, 25 April 1980)). 
Previously, when recognition was formally accorded to  governments, the British Government's 
consistently expressed criteria for the recognition of a new government were that it should enjoy, 
with a reasonable prospect of permanence, the obediencc of the mass of the population and the 
effective control of much the greater part of the territory of the state concerned: see eg 
Parliamentan Debates (Commons), vol 485, cols 2410-1 1 (21 March 1951); vol 811, col 850 
(written answers, 19 February 1971); and vol 890, col 664 (18 April 1975). 

The practice of the USA has been summarised as follows: 
'In fairly recent years the United States, in determining whether o r  not to  extend recognition 
to  de facto governments, has considered the following three criteria (not always uniformly 
described): (1) whether the government is in de facto control of the territory and in 
possession of the machinery of the State: (2) whether it is administering the government 
with the assent o r  consent of the people, without substantial resistance to its authority, ie, 
whether there is public acquiescence in the authority of the government; and (3) whether the 
new government has indicated its willingness to comply with its international obligations 
unde; treaties and international law.' 

Whiteman, Digest, 2, pp  72-3. The USA has traditionally held recognition of governments to 
be essentiallv a matter of oolicv: see ee  the 1958 Memorandum by the State Department 
on  on-~eiognition of th; ~ o h n u n i s ; ~ o v e r n m e n t  of China (State Department Bwllettn, 
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I That principle has been interpreted in the sense that the new government must 
be supported by the 'will of the nation, substantially declared'; and1 that there 
must be evidence of popular approval, adequately expressed, of a revb~ut ionar~  
change. After the First World War no such evidence was required in most cases.' 
Although 'popular consent' may still be taken into account indirectly as a factor I contributing to effectiveness, nowadays the exercise of power, with the apparent 
acquiescence of the population, is considered to be sufficient \proof of 
effectivenes~.~ However, a government which is in control only b$ virtue of 

I 
I 

1002, pp 285-90, and comment by Fawcett, BY, 35 (1959), p p  246-50). For the prectice of the 
USA on recognition of governments, see Whiteman, Digest, 2, p p  68-1 19,242-4861 Galloway, 
Recognising Foreign Governments: The Practice of the United Stater (1978). Note  alsb the Senate 
Resolution of 25 September 1969 stating that recognition by the USA of a foreign iovernment 
implies nothing as regards approval of the form, ideology o r  policies of that governdent: AJ, 64 
(1970), pp  172-3. In 1977 the Department of State said that in 'recent years, US practice has heen 
to de-emphasise and avoid the use of rccognition in cases of changes of governmknts and to  
concern ourselves with the question of whether we wish to  have diplomatic relations with the 
new governments': Department of State Bulletin, 77 (1977), pp  462-3, cited in US ~ i k e s t  (1977). 
pp 19-21 ;and seeNationa1 Petrochemical C o  ofIran v The M/TStolt Sheaf, AJ, 83 (1989). p 368, 
for implications of that attitude. 

In time of war there is often a tendency to  shape the practice of recognition with /he view to  
making it conform with belligerent requirements. Thus, for instance, in 1944 Great Britain and 
the USA declined to  recognise the Argentinian Government on account of its failure'to adopt a 

I policy in keepingwith that of other American republics: see Whiteman, Digest, 2, pp  66-7,81-2, 
245-53,257-60. But see Kunz, AJ, 38 (1944), pp 436-41, who regards the refusal of rkognition 
in this case as corroborating the view that recognition is never due as a matter of legallduty. The 
Committee of Jurists on the Aaland Islands felt constrained to  observe that the experience of the 
First World War 'shows that the samc legal valuecannot be attached to  recognition of "en, States 
in war time, especially to  that accorded by belligerent powers, as in normal times; furtliLr, ncither 
were such recognitions [of Finland] given with the samc object as in normal times': Oflfj. Special 
Suppi N o  3, p 8. ' Jefferson t o  Gouverneur Morris, 7 November 1792; Moore, i, p 120. I ' T h e  requirement was, however, again expressly stated to  be 'the usual practice' of the UK 
Government, in connection with the refusal to  recognise the Albanian ~ o v e r n m e n l  in 1924: 
H Lauterpacht, Recognition in International Law (1947), p 123. As to  French practice in the 
matter see Kiss, RQertoire, 3, pp  44-9. Apart from the unrepresentative character of la govern- 
ment being invoked as a reason for withholding recognition of it, such a character msy justify 
other states in taking other action, such as breaking off diplomatic relations: see in thih connec- 
tion G A  Res 39 (I) (1946) regarding the alleged unrepresentative character of the ~ o v e d n m e n t  of 
Spain, and para 11 of G A  Res 3151 G (XXVIII) (1973) about the Government of South Africa. 
Many governments which are generally recognised have assumed power in a revolutionary 
manner and have heen generally recogniscd without first having taken any steps to  secure overt 
evidence of freely expressed popular consent. But see § 51, n 3, as to  certain requireme{ts in this 
respect in the situation in certain countries at the end of the Second World War. 1 Acceptance of the adequacy of the apparent acquiescence of the population may be illustrated 
by the recognition in 1930 by theUSA of new governments in Peru, Bolivia and ~ r ~ e n t i h a o n  the 
basis of evidence that the new governments in these countries 'are de facto in control of their 
respective countries and that there is n o  active resistance t o  their rule': AJ, 25 (1930), p 121; 
Hackworth, i, p 223. This constituted a departure from the practice of recognition as p&viously 
pursued by the USA. For although the USA had always rejected the principle of legitidacy as a 
test of recognition, it adhered to  the requirement of subsequent legitimation by an adequate 
expression of popular approval of the revolutionary change. This was s o  in particular duting the 
administration of President Wilson, which in this matter was essentially in keeping b i th  the 
principles enunciated by Jefferson (see n 3). But see the statement of the Secretary 'of State 
Stimson made in 1931: Latin-American Series, N o  4 (1931), p 8. See, generally, ~ o e $ : e l ,  The 
Recognition Policy ofthe Unitedstates (1 91 5); Cole, Recognition Policy of the UnitedStaks since 

I 



support in its territory from the armed forces of another state may with justifica- 
tion be regarded as not deserving of recognition." 

Occasionally states have refused to recognise foreign governments on the 
ground of their revolutionary origin and the degree of violence accompanying 
the change.' The consequences of revolutionary changes of regime have been a 
concern of American states in particular. The five Central American Republics 
concluded in 1907 and 1923 treaties embodying the so-called Tobar doctrine in 
which they bound themselves not to grant recognition to any government 
coming into existence by revolutionary means 'so long as the freely elected 
representatives of the people . . . have not constitutionally reorganised the 
country'.'The view that non-recognition because of the unconstitutional origins 
of a government was an interference in its domestic affairs led to the so-called 
Estrada doctrine enunciated in 1930 by the Mexican Foreign Minister, which 
affirmed the duty of continuing diplomatic relations, so far as possible, without 
regard to revolutionary changes.9 Neither the Tobar doctrine nor the Estrada 
doctrine has proved of lasting value. In 1965 the Second Special Inter-American 
Conference adopted a resolutionlo recommending the member states, im- 
mediately after the overthrow of a government and its replacement by a de 
f~cto" government, to exchange views on the situation, giving due consideration 
to the extent of any foreign complicity in the overthrow of the government, to 
the likelihood of elections being held by the new government, and to its agree- 
ment to fulfil the state's international obligations: but after such an exchange of 
views, it is for each government to decide whether to maintain diplomatic 
relations with the de facto government. I t  is in practice impossible to insist on the 
perpetuation of any existing regime by the refusal to recognise its revolutionary 

1901 (1928); MacCorkle, American Policy of Recognition towards Mexico (1933); McMahon, 
Recent Changes in the Recognition Poliqi of the United States (1934); H Lauterpacht, Recogni- 
tion in International Law (1947), pp 87-174; Neumann, Recognition of Governments in the 
Americas (1947); Noel-Henry, RG, 35 (1928), pp 201-67; Dennis, Foreign Affairs (USA), 9 
(193l), pp 204-21; Hackworth, i, pp 47-51, and AS Proceedings (1931), pp 120-31; Rie,Archiv 
des Viilkerrecht, 11 (1964), pp 265-85; Wright, American Support for Free Elections Abroad 
(1964); Galloway, Recognising Foreign Governments: The Practice of the United States (1978). 
See Parliamentav Debates (Lords), vol200, col423 (21 November 1956) and Whiteman, Digest, 
2, pp 398-400 as regards the Hungarian Government in 1956 (and generally on  that situation see 
§ 53. n 14), and § 40, n 3, in connection with the lack of independence of the German Democratic 
Republic. The UK has refused to recognise the Heng Samrin regime in Kampuchea because of its 
total dependence on the presence in that country of the Vietnamese army: Parliamentary 
Debates (Commons), vol975, col 760 (6 December 1979), and ibid, vol 50, col 305 (7 December 
1983). As to the dependence of the regime in Afghanistan on occupying Soviet troops, see ibid, 
vol 83, col 294 (written answers, 19 July 1985) and cols 580-1 (written answers, 24 July 1985). 

' For an early example see the refusal of Great Britain to recognise in 1792 the French revolution- 
ary government: Smith, i, pp 80-98. See alsoibid, pp229-33, on theBritish refusal from 1903-06 
to recognise the new Serbian Government following upon the assassination of the Serbian King 
and Queen. 
AJ, 2 (1908), Suppl; p 229, and 17 (1923), Suppl, p 118. See Woolsey, AJ, 28 (1934), pp 325-9. In 
1932, Costa Rica and in 1933 Salvador denounced the Treaty of 1923. 
AJ, 25 (1931), S ~ ~ ~ l , ~ 2 0 3 .  Seealso Jessup, AJ,25 (1931), pp 719-23; Nervo, RI (Paris), 7(1931), 
pp 436-45; and Whiteman, Digest, 2, pp 85-9. '' AJ, 60 (1966)' p 460, See Cochran, AJ, 62 (1968), pp 460-4. 

" Semble, a government in actual control, not necessarily one which has received recognition asa 
de facto government. 
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successor which is effectively established, nor does state practice deny recogni- 
tion to governments with unconstitutional origins once thqy are effectively 
established, and constitutional legitimacy cannot be regarded 'as an established 
requirement for the recognition of governments.12 I 

Willingness to observe international obligations is frequent]; a factor referred 
to both by the new overnment itself in seeking recognition add by other states 
when granting it;'' sometimes a government has been refused recognition 
because of its supposed unwillingness to fulfil international obligations. Many 
states refused to recognise the Government of Soviet Russia on account of its 
unwillingness to fulfil obligations contracted by the former j~ussian govern- 
mehts and to give assurances of abstention from subversive propaganda 
abroad.I4 The actions of the Government of the People's Republic of China at 
the time of the Korean hostilities (in which that government w$s condemned by 
the United Nations as an aggressor),I5 and in certain other matters involving an 

For an emphatic repudiation of the view that constitutional legitimacy is a bondition of recogni- 
tion of governments in international law see the award in the Tinoco arbitration between Great 
Britain and Costa Rica in 1923: RIAA, 1, pp 369, 381. See also Republic of Peru v Peruvian 
Guano Co  (1 887) 36 C h  D at p 497; Republicof Peru v Dreyfus Brothers C+ (1 888) 38 C h  D 348, 
where, it appears, the court refused to consider as relevant the circumstances that the Peruvian 
Government, recognised by Great Britain, was a revolutionary de facto Fictatorship. 

It may be noted that questions of constitutionality may well play a considerable part in the 
view taken by the state in which a revolution has taken place, and, in theicase of a secessionist 
movement, may well affect the parent state's recognition of the breakawaiarea even after it has 
been recopised by other states. See 5 55, n 7, as to  judicial attitudes in the U K  and Southern 
Rhodesia in the circumstances of the latter's rebellion against the former in 1965; and, as to 
similar problems of constitutional legitimacy in relation to events in Grenada 1979-83, see 
Mitchell v DPP [I9861 LRC (Const) 35, and Smart, ICLQ, 35 (1986),jpp 950-60. See also 
Uganda v Commissioner of Prisons, exparte Matovu (1967), ILR, 39, p 1, for the decision of the 
Uganda High Court upholding the validity of the constitution introduced following a coup 
&tat in 1966. See also Attorney-General of the Republicv Mustafa Ibrahim (1964), ILR, 48, p 6 
(as to Cyprus); Thomas v Johnson and Thomas (1969), ILR, 55, p 50 [as to Sierra Leone); 
Nigerian Union of Journalists v Attorney-General of Nigeria [I9861 LRC (Const) 1 (as to 
Nigeria). And for a discussion of questions of legality in relation to the coup in Fiji in 1987, see 
Kiwanuka, ICLQ, 37 (1988), p p  961-75; on  the coup see also RG, 91 (1987), p p  1353-4. With a 
revolution the legal problems for the authorities (including the judicial autdorities) of the state in 
question is to find a legal basis for a transition from the previous constitutional order to the new 
one resulting from the revolution. Theories of 'effectiveness' and 'ne:essityl often play a 
significant role in this process. 1 " Thus the Canadian Government stated in 1963 that the undertaking of thk Government of the 
Republic of Vietnam to observe international obligations entered into by/ its predecessors was 
one of the considerations leading to the recognition of that government by Canada: Dai, Can 
YBIL, 3 (1965), p 297. The resolution adopted in 1965 by the Second s&cia~ Inter-American 
Conference recommended that in recognising a de facto government its akreement to fulfil the 
government's international obligations should be one of the factors to be' iven due considera- is tion: see n 10. See generally, Whiteman, Digest, 2, pp 78-81 ; Kiss, Ripertqrre, 3, pp 49-57. The 
continued commitment to  its international obligations on the part of the new government in 
Afghanistan in 1978 was a factor in the US Government's readiness tojmaintain diplomatic 
relations with Afghanistan: Aj, 72 (1978), pp 879-80. 

" See § 51, n 4, and 5 122, n 16. O n  the recognition of the Soviet ~ o v e r n m e n r  by the USA in 1933 
see Documents (1933), pp 459-72; Kleist, The Vdkerrechtlicbe Anerkenlung Sovjetrusslands 
(1934); Houghton, International Conciliation (Pamphlet N o  247, February 1929); Dickinson, 
Mich Law Rev, 30 (1931-32). pp 181-96; Korovin, Iowa Law Rev, 19 (1933-34) pp 259-71. 

" GA Res 498 (V) (1950). I 
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apparent unwillingness to observe international obligations, was a major factor but elliptical: the terms de jure or  de facto the state dr government 
in the refusal of many states to recognise it." recognised rather than the act of recognition itself. Those terbs  are in this 

Acceptance of willingness to fulfil international obligations as one of the context probably not capable of literal analysis, particularly in terhs  of the ius to 
requirements for recognition of governments has sometimes been thought to which recognition de jure  refer^.^ The distinction between de ju$e and de facto3 
receive some support from Article 4 of the Charter of the United Nations, which 

I recognition is in essence that the former is the fullest kind of recognition while 
makes willingfiess to carry out the obligations of the Charter a condition for the the latter is a lesser degree of recognition, taking account on a pro{isional basis of 
admission of a state to membership of the United Nations. This, however, is a hus de facto recognition takes place when, in qhe view of the 
different matter from the recognition of a government as entitled generally to the new authority, although actually independent and wield- 
represent a state in the international community. In the long run it is not 

I er in the territory under its control, has not acqyired sufficient 
practicable to make recognition dependent upon a government's willingness to not as yet offer prospects of complying with other requirements 
fulfil international obligations. Those obligations are the obligations of the state 

I 

and are not avoided by a change of government;'7 to make the government's 1 
acceptance of them a condition for its recognition wrongly suggests that in law it 

I 

has some choice in the matter. Where a government is effectively established, 
withholding recognition is usually ineffective as an indirect means of compelling 

Baty, Yale LJ, 31 (1922), pp 469-88; Houghton, Minn Law Rev, 14 (192;-30), pp 251-69; 
Lauterpait, BY, 22 (l945), pp 164-90; O'Connell, RG, 67 (1963), pp 5, l5:24; Jennings, Hag 

the fulfilment of international obligations: sooner or later the fact of its con- R, 121 (1967), ii, pp 354-65. It must be noted that both de facto and de jure rebognition are legal 
tinued effective existence will require other states to have dealings with it and 
eventually to recognise it. However, so long as international law ~rov ides  only e constitutional law of the recognised state or  government which is of 

limited sanctions for breaches of international obligations it is perhaps unlikely importance; the grant of de jure recognition after a revolutionary change of government thus 
shows that the recognising state acknowledges the new constitutional legal eider in place of the 

that states will altogether forego using non-recognition as a form of pressure old. See the Georges Pinson Award (1928), RIAA, 5, pp 327, 422ff. I 
intended to secure from a new government ~erformance of obligations owed to ' Confusingly, a state o r  government is sometimes referred to as existing de facto in the sense of 
the recognising state.18 This has happened sufficiently often to make it difficult being in actual existence rather than of being granted recognition as a de facto state or  govern- 

to say that the practice - which is to be distinguished from conditional recogni- rnent. This descriptive use of the term 'de facto'must be distinguished from itstuse as a term of art 
in connection with recognition. Defacto recognition is also to be distinguished from informal 

tion in the strict sensef9 - is contrary to international law. dealings with an unrecognised community; but such dealings may (but d o  notinecessarily) imply 
recognition of that authority as a government, in which case it is necessary to inquire whether the 
recognition implied is as a de jure or de facto government. A state may acknoyledge the existence 

5 46 De f a t o  recognition States granting recognition often distinguish be- in practice of an administration without thereby recognising it de facto. T h u s  with reference to 

tween de jure recognition and de facto recognition.' These terms are convenient 
the Turkish administration set up in part of Cyprus after the invasion of thahsland by Turkish 
forces, the Foreign Ministers of Greece, Turkey and the UK, in para 5 of theii Declaration of 30 
July 1974, 'noted the existence in practice in the Republic of Cyprus of two autonomous 
administrations, that of the Greek Cypriot community and that of the Turbish Cypriot com- 

I h  See literature cited at § 44, n 6; and Kiss, RCpertoire, 3, p 57. munity' (ILM, 13 (1974), p 1278); yet in Hesperides Hotels L t d v  Aegean Tutkish Holidays Ltd 
" See § 56, nn 4-6. 119781 1 QB 205 the Foreign and Commonwealth Office stated to the cotirt that the British 
' V h u s  in 191 1 the USA required, before recognising the Haitian Government, written assurances Government 'do not recognise the administration established under the n a r k  of the "Turkish 

that American interests in that country would be safeguarded and also required a settlement of Federated State of Cyprus"' and 'do not recognise such administration as betpg the government 
claims resulting from the revolution (Whiteman, Digest, 2, p 69); in 1922 the USA secured certain of an independent de facto sovereign state'. See also § 55, n 15. 
trade advantages when recognising Albania (Hackworth, i, p 192). As to the requirement by the For similar acknowledgement of the existence in practice of regimes not at he time recognised 
UK for satisfaction in regard to the treatment of British property by Mexico, before granting 

1 
by the state in question see the statement by the US Secretary of State abobt the Communist 

recognition of its government in 191 8, see Parliamentar)' Debates (Commons), vol115, col1472; Government of China quoted in Whiteman, Digest, 2, pp 104-5, and the stateinent by the British 
as to the similar attitude of  the USA, see Whiteman, Digest, 2, p 122. In 1942 the USA required Foreign and Commonwealth Secretary about the rebel regime in ~hodebia,  Parliamentary 
written assurances about the rights of the USA and its nationals, particularly as set out in a prior Debates (Commons), ~01946,  ~011498 (22 March 1978). See also Clerget v ~ a b ~ r r e  Commerciale 
treaty, before granting 'full and unconditional recognition' of the independence of Lebanon: our I'Europe du Nord (1969), ILR, 52, p 310, as regards the Democratic ~ e b u b l i c  of Vietnam. 
&id, p 196. See also Kiss, Rbpertoire, 3, p 108, as to 1:rench conditions for recognition of @ R u s  in The Cagara, the Foreign Office informed the court that His Majestyk Government had 

Belgium's annexation of the Congo. 
I 'for the time being provisionally, and with all necessary reservations as to thqfuture, recognised 

" See9.51. the Esthonian National Council as a de facto, independent body, and accordi~gly has received a 
' O n  defacto recognition and the status of governments recopised de facto see (in addition to the certain gentleman as the informal representative of the provisional Government': [I9191 P 95. 

bibliography to this section, at p 126) Spiropoulos, Die de facto Regierung im ~olkewecht Other instancesof de facto recognition being granted by the UK include thd~talian occupation 
(1926); NoEl-Henry, Les gouvernements de fait decant le juge (1 927); Hervey, The ~ e ~ a l  Effects of Abyssinia and the Spanish Nationalist Government of Spain (see n 63, the Communist 
ofRecognition in International Law (1928), pp 13-18; Kunz, ~ i e ~ n e r k e n n u n g v o n  Staaten und Government of China (see CivilAir Transport Incv  CentralAir Transport Cbrpn (19531 A C  70, 
Regierungen im Vdkerrecht (1928), pp 50-53, 132-69; Stille, Die Re 88) and Israel's occupation of part of Jerusalem (see Arab Bank Ltd v Barclay's Bank D C  & 0 
Regierung in rier englischen und amerikanischen Rechtsprechung (19 (19543 AC 495; R v Governor of Brixton Prison, ex parte Schtraks [I9641 AC 556. In 1944 the 
Anerkenntrng im Valkerrecht (1936); Hackworth, i, §§ 27-29; Hers USA 'recognised the French de facto authority established in Paris as the P(ovisiona1 Govern- 
499-518; Larnaude, RG, 28 (1921), pp 457-503: Podesta Costa, ibid ment of the French Republic': Whiteman, Digest, 2, p 376. As to de facto rec+gnition granted to 
Dickinson, Mich Law Rev, 22 (1923), pp 29-45,118-34, and AJ, 19 (192 the Provisional Government of Israel by the USA ~n 1948, see 5 41, n 5. 

I, 
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Thus, after the First World War, the governments of various new states, such 
as Finland, Latvia and Estonia, which formerly constituted part of the Russian 
Empire, were recognised in the first instance as de facto governments pending the 
final territorial settlement in that part of the world. The Government of the 
Soviet Union, although, to all appearances, firmly and effectively established, 
was recognised for a number of years after its establishment by many states de 
facto only5 on the ground that, in their view, it was unwilling to fulfil its 
international obligations in such matters as compensation for the confiscated 
property of foreign subjects and acknowledgement of liability for financial 
obligations incurred by its predecessors. Recognition of a government de facto 
may be limited to such areas as are actually under its contr01.~ Such recognition 
will often in time be replaced by the grant of de jure recognition.' While de facto 
recognition usually falls to be considered in the context of new states o r  govern- 
ments, it may also be relevant in other circumstances such as the extension of a 
state's territory o r  its absorption of another previously independent state.' 

It is inherent in de facto recognition that the requirements for recognition are 
incompletely satisfied; it is therefore essentially provisional pending their com- 
plete satisfaction. If that is long delayed de facto recognition is liable to be 
~ i t h d r a w n . ~  Recognition de facto is indistinguishable from de jure recognition 
insofar as the legislative and other internal measures of the authority recognised 
de facto are, before the courts of the recognising state, treated on the same 
footing as those of a state o r  government recognised de jure.I0 Similarly, a state or 

For a list of states which recognised the Soviet Government in that way, see AJ, 28 (1934), p 97. 
See also Appendix XXIV in Taracouzio, The Soviet Union and International Law (1935); 
Toynbee, Survey (1924), pp 228-62. 
See eg Rank of Ethiopia v National Rank of Egypt and Liguori (19371 Ch 513, 519; The 
Arantzatzu Mendi [I9391 AC 256,258; CivilAir Transport Incv Central Air Transport Corpn 
[I9531 A C  70, 86-9. ' Thus the UK recognised the Soviet Government de facto in 1921 and de jure in 1924, and the 
Spanish Nationalist Government de facto in 1937 and de jure in 1939. The Communist Govern- 
ment of China was recognised as a de facto government from 1 October 1949 until 5-6 January 
1950, when it was recognised as the de jure government. 
See eg § 55, n 41ff and nn 50-2, as to (respectively) the Baltic States and Jerusalem. 
As to withdrawal of recognition, see § 52. Both de jure and de facto recognition are liable to 
withdrawal if the required conditions for recognition disappear; but the revocability of the latter 
is inherent in the situation as it exists at the time when recognition is granted, and it can therefore 
be withdrawn more easily, whereas for the cessation of recognition de jure stringent proof is 
required of the final disappearance of the essential elements of statehood o r  of governmental 
capacity. 

'O Luther z. Sagor [I9211 3 KB 532. The rule laid down in this case that there is no distinction 
between de facto and de jure recognition for the purpose of giving effect to  the internal acts of the 
recognised authority - but not necessarily for other purposes - has since been applied in 
numerous cases. Thus in Bank of Ethiopia v National Rank of Egypt and Liguori the court held 
that, in view of the fact that the British Government recognised the Italian Government as being 
the de facto government of the area of Abyssinia then under Italian control, effect-must be given 
to an Italian decree in Abyssinia dissolving the   la in tiff bank and appointing a liquidator: 119371 
Ch 51 3. For a criticism of this decision see McNair and Watts, Legal Effectsof War(4th ed, 1966), 
pp  396-8. See also Rano de Rilbao v Sancha and Rey, where it was held that the decrees of the de 
jure Spanish Government had no effect, so far as English courts were concerned, in the territory 
under the control of the Nationalist Government recognised de facto: 119381 2 KB 176. T o  that 
extent even in respect of legislative measures there is thus a distinction between ade facto and a d e  
jure government where both are recognised simultaneously in respect of the same territory. 

government recognised de facto enjoys jurisdictional immun/ty in the courts of 
the recognising state," and a state's international responsibility for wrongful acts 
remains the same whether it is ruled by a de facto or a de +re government.12 

It is not, however, correct to assume that no legal conseqqences follow from 
the distinction between de jure and de facto recognition, particularly so far as 

I concerns external aspects of the conduct of the recognised community. Thus, at a 
time when, in 1937, the United Kingdom recognised de facto the Italian rule over 
Abyssinia, but still recognised de jure the previous governmdnt of Abyssinia, it 
was held that Italy could not be regarded as entitled, by virtue of state succession, 
to the overseas assets of Abyssinia." The legal position underwent a change in 
this respect after the annexation of Abyssinia had been recpgnised de jure.I4 
According to the practice of some countries, including the Uqiited Kingdom, de 
facto recognition does not, as a rule, bring about full diplomatic intercourse with 
the result that the representatives of the de facto government/will not normally 
enjoy diplomatic imrnuni t ie~; '~  but if a state does decide to es~ablish diplomatic 
relations with a regime which is recognised only de facto its representatives will 
then enjoy the appropriate diplomatic status.16 It is recognitiob of a new govern- 
ment or state de jure, and not merely de acto, which implies withdrawal of 
recognition from the previous authority.' f 

Finally, where it is some particular addition to a state's lerritory which is 
recognised de facto rather than de jure, official dealings with tHat state in relation 
to its additional territory, and official visits to it, are probably 4onsistent with the 
de facto character of the recognition and do  not necessarily imply de lure 
recognition of that territorial extension;18 but as a matter of pqlitical choice such 
dealings and visits may be kept to a minimum or avoided altogether. 

I 

I '  The Gagara [I9191 P 95. In The Arantzatzu Mendr it was held that the ~d t iona l i s t  Government 
of Spain, which was recognised as a de facto government of the part of Spain under its control, 
was entitled to jurisd~ctional immunity in an action brought against it by the de lure Government 
of Spain: [I9381 P 233; [I9391 P 37; [I9391 A C  256. For a criticism of the decision see H 
Lauterpacht, MLR, 3 (1939-40), pp 1-20, and Briggs, AJ, 33 (1939), pp  689-99. See also Baty, 
AJ, 45 (1951), pp 166-70. 

l 2  YBILC (1974), ii, pp  285-6 (para 12). I 
Haile Selassre v Cable and Wrreless Ltd (No 2)  119391 Ch 182. But see § 4j ,  n 7, as to gold in the 
UK belonging to the former Balt~c States. 

I' Ibrd. 
I 

'' See the statement of the Foreign Office In the course of the proceedi"gs In Fenton Textrle 
Assoaatron v Krassm (1922) 38 TLR 260. See also Parlrarnentaty Debates (Commons), vol 139, 

I ~012198, for the statement that the representatlves of the Soviet Government, subsequent to its 
recognition de facto, would not be recognised as diplomatic representatives. 

I b  It appears from the language used by Scrutton and Acton LJJ in the above case that the matter 
might have been open to doubt but for the fact that the Trade Agreementlwlth Soviet Russia of 
1921 excluded, by implication, the grant of diplomatic immunities. According to the practice of 
the USA, representatives of a government recognised de facto enjoy diplomatic immunities. 

In 1949 the British Foreign Secretary said that 'there is no reason under international o r  
constitutional law why His Majesty should not receive as a Ministej Plenipotent~ar~ the 
representative of a state which has been recognised de facto only': Pdr/tamentary Debates 
(Commons), vol466, cols 17-18 (wr~tten answers, 22 June 1949). France established diplomat~c 
relations with Israel after granting only de facto recognition to the Government of Israel: Kiss. 
Riperto~re, 3, pp 6-7. 

I' See § 52, n 5. I 
I 

I' If the de lure authority of another state over the territory is still recognrsed, dealmg~ with the 



5 47 Consequences of recognition of new states and governments General- 
ly, recognition of a state signifies acceptance of its position within the interna- 
tional community and the possession by it of the full' range of rights and 
obligations which are the normal attributes of statehood; and recognition of a 
government enables the recognising state to conduct the complete range of 
international relations with the new government, and signifies its acceptance that 
the new government represents the state concerned in its international relations 
and that its acts may be regarded as binding the state in international law. 

Among the more important consequences which flow from the recognition of 
a new government o r  state are these:' (1) it thereby acquires the capacity to enter 
into diplomatic relations with other recognising states and to make treaties with 
them; (2) where a new government of a state is recognised, former treaties 
concluded between that state and another state, the operation of which may in 
the absence of a recognised government have been temporarily impossible, will 
(within limitations which are far from clear) again become fully operative;3 (3) it 
thereby acquires the right, which, at any rate according to English law, it did not 
previously possess, of suing in the courts of the recognising state;4 (4) it thereby 

state recognised as having de facto authority over the territory will, if a more extensive degree of 
recognition is to be avoided, have to be consistent with that continuing de jure recognition. 
Subject to any limitations appropriate to the particular case. 
See also g 57: ' See British Note to Russian Soviet Government: Toynbce, Survey (1924), p 491. See also $57, 
n 5. A state whose government for the timc hcing is not rccognised is not thereby released from 
its treaty obligations, and if a treaty's provisions may be given effect without any action on the 
part of the government being necessary, non-recognition of the government will not prevent the 
treaty from being applied: see § 44, n 8. 

There may be room for the operation of normal rules of trcaty law as regards such matters as 
fundamental change of circumstances (see § 651) in cases where the content of a treaty concluded 
with a previous government makes it wholly inappropriate for it to continue to apply to relations 
with the newly recognised government. Either party may, of course, avail itself of such rights to 
terminate the treaty as it may possess. Special considerations may also apply where the former 
government retains effective control over a portion of the state's territory and treaties concluded 
with it are still capable of applying to that tcrritory. When the USA recognised as the Govern- 
ment of China the Government of the People's Republic of China in place of the Government of 
the Republic of China (see 4 44, n 7) the USA terminated its 1954 Mutual DefenceTreaty with the 
latter, but regarded other treaties and executive agreements as remaining applicable as between 
itself and the now no-longer recognised, but still effective, authorities in Formosa (Taiwan): see 
Scheffer, H a w  ILJ, 19 (1978), pp 931-1009. 

Similar problems arise in connection with contracts concluded with a previous government, it 
being primarily a matter of interpretation of the contract whether it is still in force for the newly 
recognised successor government, perhaps on the basis that it is to be regarded as concluded on 
behalf of the state (which continues unchanged) or  that the relevant party is whatever govern- 
ment is the government for the time being of the state rather than the particular government 
which happened to be in power when the contract was concluded: see eg American Bell 
International Inc v Islamic Republic of Iran (1979) 474 F Supp 420; US Practice (1979), p 139. 
City of Berne v Bank of England (1804) 9 Ves Jun 347; Jones v Garcia del Rio (1823) Turn and 
Russ 297, p 57; Taylorv Barclay (1 828) 2 Sim 213 (the last two are cases of new and unrecognised 
states whose governments were consequently unrecognised, but much of the reasoning is 
relevant. See as to these cases Bushe-Fox, BY, 12 (1931), pp 63-75); and see Spiropoulos, Diede 
facto-Regierung im Viilkerrecht (1926), pp 128-140, who contrasts the attitude of the English 
courts with that of the French courts, The American law appears to be the same: Russian Sociakt 
Republicv Cibrario (1923) 235 NY 255; Government of Francev Isbrandtsen-Moller Co, AD, 12 
(1943-45), N o  113; Republicof China v Pang-Tsu Mow, ILR, I8 (1951), N o  26; Varga v Credit 

ac uires for itself and its property immunity from the juriddiction of the courts 
of 4 aw of the state recognising it and the ancillary rights whi(h are discussed later5 
- an immunity which, according to English law at any ra;e, it does not enjoy 
before re~ogni t ion ;~  (5) it also becomes entitled to demand and receive posses- 

I 
i 
I 

For judicial decisions in other countries, see Sovtet Government v Ertcsson, A D  1 (1919-22), 
No 30 (Sweden); Socriti Despa et Fils v USSR, AD, 6 (1931-32), N o  28j(~rance); Republrcof the 
South Moluccas v Netherlands New Guinea, ILR, 21 (1954), p 48 (holding that an unrecognised 
entity can be a party to  legal proceedings); Spantsh Government v ~ d m ~ u z a n o ,  AD, 9 (1938- 
39), N o  27 (Norway); Ctbrarto v Russtan Trade Delegation m Italy, AD, 6 (1931-32), N o  26 
(Italy). See also § 56, n 7. I 

As to the status of unrecognised states before the PCIJ, seespiropoulbs, RI (Geneva), 5 (1927), 
pp35-45. And see Cyprus v Turkey, YBECHR, 18 (1975), p p  82,112-16, and 21 (1978), pp 100, 
224-30, for the ablllty of the Government of the Republic of Cyp(us to brmg proceedings 
against Turkey before the European Commission of Human Rights, even though not recognised 
by Turkey. 1 ' See $ 109. I ' A fair inference from The Juprter [I9241 P 236. See also The Annette, The Dora, LR [I9191 P 105. 
See also Rousse et Maber v Banque d'Espagne, RG, 46 (1939), pp 427-8 (France); Spantsh 
Government v Campuzano, AD, 9 (1938-40), N o  27 (Norway). But in Clerget v Banque 
Commerctakpour /'Europe du Nord (1969), ILR, 52, p 310, a Frenchkourt granted lmmunlty 
from execution notwithstanding that France dld not recognise the pmocra t ic  Republic of 
Vietnam. I American courts have granted certain Immunities to an unrecognlsed government, the ground 
being that immunity ought not to depend on  recognition but on the hature of the actlon: see 
Wulfsohn v Russtan Soctahst Republtc (1923) 234 NY 372, 138 N E  24d Underhdl v Hernandez 
(1897) 168 US 250; Nankrvel v Omsk All Russian Government, ~ b ,  2 (1923-24), N o  70; 
Vo~vodine v Government of the Commander-in-Chwf of the ~ r m e b  Forces 1n the South of 
Rurna, AD, 6 (1931-32), N o  25; see also Sokoloffv NattonalCtty Bank (1924) 239 NY 158,145 
NE 917, for a discussion of the same polnt, and Borchard, Yale LJ! 31 (1922), pp 534-37; 
Dickinson in Mich Law Rev, 22 (1923), p 131 and AJ, 19 (1925), pp 263-72. In the Protection of 
Diplomats Act 1971 the USA provides for the protection of fore~gn officrals and property of 
foreign governments, 'foreign government' belng defined as 'the gbvcrnment of a foreign 
country, irrespective of recognition by the Unlted States' (§ 11 16(c)(l)): ILM, 11 (1972), p 1405. 
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$48 Retroactivity of recognition According, at least, to the practice of British 
sion of property situate within the jurisdiction of a recognising state, which and American courts, recognition, whether de facto or de ?he, is retroactive in 
formerly belonged to the preceding government at the time of its superse~sion;~ the sense that courts treat as valid the acts of the newly/~ecognised state or 
( 6 )  its executive and legislative acts will, in the courts of the recognising state, be 
entitled - as before recognition they usually are notR - to the acceptance which is 

government dating back to the time when the authority thus recopised estab- 
lished itself.' The retroactivity of recognition, for which thkre appears to be no 

due to another state's official acts;9 consequently certain transfers of property direct international authority, is a rule of convenience rath{i than of principle.2 
and other transactions which, in the absence of recognition, would have been Retroactive effect is normally only accorded to acts of the new government 
treated as invalid by those courts, are, particularly as a result of the retroactive within those areas which were under its control at the time of the act; recognition 
effect of recogni t i~n , '~  treated as valid." does not therefore retroactively validate its acts in respect of Areas then outside its 

control or invalidate the acts of the previously recognised bovernment in such 

See also Sections 12 and 15 of the Headquarters Agreement 1947 between the U N  and the USA as 
I 
! 

to privileges and immunities to be accorded by the USA to representatives of governments not 
recognised by it. Similarly, under Art 82 of the Convention on the Representation of States in 

I 

their Relations with International Organisations of a Universal Character I975 ( U N  JuridicalYB $ 49 Recognition and civil wars: recognition of belligerency and insur- 
(1975), p 87), the rights and obligations of the host state and sending state thereunder are not gency Although a rebellion will involve a breach of the law of the state 
affected by the non-recognition by one of those stares of the other or  its government, and the 
establishment or maintenance of a mission, o r  the sending or  attendance of a delegation or an 

1 

observer delegation does not by itself imply recognition by the host state of the sending state or I ,  
Banque Commerciale Arabe SA v Popular Demoflutic RepublicofAlgeria (1974), ILR, 75, p 81. 

its government, o r  vice versa: see also the [LC's Commentary on draft Art 79 for this Conven- The matter is treated fully in works on private international law. i 
tion, which became Art 82, YBILC (1971). ii ,  pt 1, pp 330-2. See aiso 8th ed of this vol, p 138, n 2, particularly regarding consequences flowing from the ' Eg land; see Answers in the House of Commons on 12 and 14 May 1924; Parliamentary Ihbates recognition of the Soviet Government by various states after the 19t7 revolution. 
(Commons), vol 173, col 878, 1312. Movable property: Kunstsammlungen Zu Weimar v ' Luther v Sagor 119211 3 KB 432; White, Child & Beney Ltd v Eagle ~ t h r  and British Dominions 
Elicofon, ILM, 2l (1982), p 773, reversing an earlier. prc-rccognition, decision in 1973 in thesame Insurance Co Ltd (1922) 38 TLR 616; The Jupiter 119271 P 122,250; kazard Brothers & Co v 
proceedings, at ILR, 61, p 143. State archives: Union of Soviet Socialist Rep~~blics v Belaiew Midland Bank [I9331 A C  289, 297; Bank of Ethiopia v National Bahk of Egypt and Liguori 
(1925) 42 TLR 21 ; Union ofSoviet Socialist Republics v Onou (1925) 69 ~olicitors Journal 676, (1937) 53 TLR 751; Oetjen v Central Leather Co (1918) 246 US 297; Ricaud v American Metal 
The Times (London), 14 May 1925, cf Camprrzano v Spanish Government, AD, 11 (1919-42), Company (1918) 246 US 304; United States v Belmont (1936) 301 USl324; AJ 31 (1937), p 537 
N o  43. Merchant ships: The Jupiter 119241 P 236. Choses in action: Ha& Selassie v Cable and (and comment thereon by Jessup, ibid, pp 481-84); Boguslawski v / ~ d y n i a - ~ r n e ~ k a  Linie 
Wireless Ltd (No 2) [I9391 Ch 182. Warships: see Kiss, Repertoire, 3, pp 73-5. [I9501 1 KB 157; [I9501 2 All ER 355; [I9531 A C  11, where the court distinguished the case from 

A government recognised de facto is not entitled to property abroad as against the de jure Luther v Sagor, both on the facts and on the wording of the certificate of the Foreign Office; 
government (see $46, n 13); even if no government is recogniscd de jure it may still be doubted Civil Air Transport Incv Central Air Transport Corpn 119531 AC 70 (grid comment thereon by 
whether a government recognised de fhcto is cntitled to such property. But note that the UK Johnson, BY, 29 (1952), pp 464-70); Tillman v US (1963), ILR, 34, p 16.I:rcnch practice in the 
accepted from the Soviet Union a renunciation of claims relating to gold in the UK which matter is divided: Kiss, Ripertoire, 3, pp 70-3. For the decision of aJppanese tribunal see The 
belonged to the former central banks of the Baltic States, whose incorporation into the Soviet Santa Fi (1959), ILR, 32, pp 601, 621-2. For a criticism of the doct me of retroactivity, see 
Union was recognised defacto but not de lure: see § 50, n 14, and § 55, n 42. When France Hervey, The Legal Effects of Recognition in International Law (1 928), r pp 66, 101,110; Mervyn 
recognised the Government of the People's Republic of China in place of the Government of the Jones, BY, 16 (1935), pp 42-55; Nisot, Can Bar Rev, 21 (1943), pp 627 et seq; de Visscher, Theory 
Republic of China, the French authorities in March 1966 forcibly ejected the latter's Permanent and Reality in Public International Law (revised ed, trans Corbett, 1968), p 243. 
Representative to UNESCO, and his staff, from the offices and residential quarters of the See the observations of the PCIJ in the case of Certain German Interejts in Polish Upper Silesia 
Chinese mission on the ground that they had become 'occupants without title' of the premises (1926), Series A, NO 7, pp 28,29,84, and of Erich, Hag R, 13 (1926), iiiipp 499-502. And see the 
and that the premises belonged to the Chinese State: RG, 70 (1966), pp 740-3; YBILC (1967), ii, comments by Mervyn Jones, BY, 16 (1935), pp 51,52, on the Andrew ?[/en case which came in 
pp 202-3. See also the inconclusive discussion by the High Court of Australia in Chang v 1799 before the British-American Mixed Commission under the JayjTreaty. See also Moore, 
Registrar of Titles (1976), ILR, 55, p 61. international Adjudications, (vol iii, 1931), p p  238-52. 

The newly recognised government may have difficulty in claiming the return of state propeny 
t 

In the Western Sahara case Mauritania expressly disclaimed any retroactivity for its present 
situated in the recognising state if that state is a federal state and the property is in the control of a statehood: ICJ Rep (1975), p 57. ! 
member state of the federation which is itself unwilling to recognise the new government: for the ' See CivilAir Transport Incv CentralAir Transport C o p  [I9531 AC 20; Boguslawskiv Gdynia 
position in this respect of Polish property in Canada in 1945-46 see Dufour, Can YBIL, 11 Ameryka Linie [I9531 Report. It has been held by the Supreme Courtlof the United States that 
(1973), pp 123, 125-7, and 12 (1974), pp 3-37. the principle of retroactivity is not applicable to transactions, in the USA, between American 
But see § 56, n 27ff, as to  the legal consequelrces of  laws of unrecognised authorities. nationals and the predecessor or the newly recognised government: Gdaranty Trust Company v 
Luther v Sagor [I9211 3 KB 532. See Fachiri, BY, 12 (1931), pp 95-106. Unitedstates (1938) 304 US 126; AJ, 32 (1938), p 848; AD, 9 (1938-40) N o  69. In the absence of 

See generally on the effects of recognition on application of foreign law, Lipstein, Grotius some such qualification of the principle of retroactivity, nationals of a state could not safely deal 
Society, 35 (1950), pp 157-88; Stevenson, Col Law Res, 51 (1951), p 710; and comment in with the predecessor of the newly recognised government during theiperiod when the former 
University of Chicago Law Review, 19 (1951), p 73; Kopelmanas, Comunicazioni e studi, 9 was still recognised. However, the Supreme Court, in United States v j ~ i n k  (1942) 315 US 203, 
(1958), pp 1-45. See also n 3. See generally as to the so-called 'act of state'doctrine, and thelimiu gave a comprehensive and highly controversial extension to the princigfe of retroactivity. It laid 
upon giving effect to foreign legislation, § 112. down that, in some cases, recognition endows with legal effect such acts of the recognised 

l o  See § 48. government outside its territory as have hitherto been treated as invalid by the 1e.r forifor reasons 
I '  See eg Luther v Sagor 119211 3 KB 532; Williams v Bruffy (1877) 96 US 176; US v Trumbull not connected with non-recognition. For a criticism of that decision se$ Borchard, AJ, 36 (1942), 

(1891) 48 Fed 94, Scott, Cases, p 322; Oetjen v Central Leather Co (1917) 246 US 397, Scott, p 275, and Jessup, ibid, p 282. 
Cases, p 70; Ricaud v American Metal Co (1917) 246 US 304; Tillman v US(1963), ILR, 34,p 16; j 

I, 
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concerned, no breach of international law occurs through the mere fact of a rebel 
regime attempting to overthrow the government of the state or to secede from 
the state.' If the rebellion is quickly put down, or is quickly successful, problems 
of recognition are unlikely in practice to arise. But it may happen that the 
revolutionary regime's struggle against the established government may last for 
some time, perhaps years. Its international status within that period calls for 
consideration.' 

While a rebel regime does not normally possess international rights o r  duties, 
it may nevertheless in certain circumstances enjoy a degree of international 
personality, and may be recognised accordingly. Thus the rebel regime may 
become so well established in part of the national territory that, although it has 
not overthrown the established government, it  is entitled to recognition as a de 
facto government, at least in respect of that part of the national territory under its 
effective controL3 

Under the influence of the movement towards decolonisation and the princi- 
ple of self-determination, there has emerged in recent years a tendency to treat as 
a special category of civil wars those involving organised rebels who represent an 
indigenous population seeking, usually by armed force, to assert its separate 
national identity against an alien, often colonial, administration. Such rebel 
communities are usually referred to as national liberation  movement^.^ They 

I But action by the Security Council may declare the act illegal: as to the situation regarding 
Southern Rhodesia, see § 55, n 8. 
See generally on civil war in international law Wehberg, Hag R, 63 (1938), i, pp 7-123; Castren, 
Civil War (1966); Pinto, Hag R, 114 (1965), i, pp 455-551; 1:alk (ed), The International Law of 
Civil War (1971); Falk in International Aspects of CivilStrife (ed Rosenau, 1964), pp 185-248; 
Marek, Identity and Continuity of States in Public International Law (1954), pp 24-73; White- 
man, Digest, 2, pp 486-523; Zorgbibe, La Guerre civile (1975); Green, RG, 66 (1962), pp 5-33; 
Higgins in The Future of the International Legal Order (cds Black and I:alk, vol 3, 1971), pp 
81-121; Moore (ed), Law and Civil War in the Modern World (1974); Farer, Hag R, 142 (1974), 
pp 291-406; and, with particular reference to questions of human rights in civil wars, Dinstein, 
Israel YB on Human Rights, 6 (1976), pp 62-80; Meron, Human Rights in InternalStrife: Their 
International Protection (1987). As to questions of state responsibility which arise in cases of 
insurrection and civil war, see § 167. 

It may be noted that 'civil war' is not a term of art in international law, with a clearly defined 
meaning and giving rise to identifiable and consistent legal consequences. It will not often, 
therefore, be appropriate for a court to seek from the executive branch of government a 
certificate as to the existence or otherwise of a 'civil war' in a foreign country: see eg Spinney's 
(1948) Ltd v Royal Insurance Co Ltd [I9801 1 Lloyd's Rep 406; and § 460. ' See above, § 46, n 6. 
See generally Belkharroubi, Revue Egyptienne de Droit International, 28 (1972), pp 20-43; 
Ronzitti, Le Guerre di liberazione nazionale e il diritto internazionale (1974); Ronzitti, Ital 
YBIL, 1 (1975), pp 192-205; Klein, ZoV, 36 (1976), pp 61 8-52; Barberis, Hag R, 179 (1983), i,pp 
239-68; Shaw, in Third World Attitudes to International Law (eds Snyder and Sathirathai, 1987), 
pp 141-55. For the view that national liberation movements have a unique degree of internation- 
al personality derived from the basic right to self-determination, which in turn may legitimise 
their recognition as a government (or provisional government) in circumstances which might 
otherwise be premature, and removes wars in which they are engaged from the traditional 
category of civil wars, see Wilson, International Law and the Use of Force by National 
Liberation Movements (1988), pp 103-27. 

Associated aspects of the same issue include (1) the right of a liberation movement to use force 
to achieve its aims (see § 127, n 10, and § 85, at nn 25-8); (2) its right to seek assistance from third 
states (see § 85, at nn 25-8; § 131 (4)), and (3) their right to respond positively to such requests 
(ibid); (4) the right of the parent state to use force to resist the liberation movement (see § 127, n 

may attempt to establish a government (perhaps in exile) for the ierritory which 
they seek to 'liberate'; it will depend on the particular circumstanbes of each case 
whether recognition of such a government is justified or is premature.5 Even 
without a government, national liberation movements may have a limited degree 
of international status (apart from any they may otherwise have as a contending 
party in a civil war). Both the League of Arab States and the Organisation of 
African Unity6 have procedures for giving official status to nati'onal liberation 
movements, and the United Nations General Assembly has treated such 'recog- 
nition' of a movement by those organisations as a sufficient1 condition for 
admitting it to certain United Nations' activities. such as ~ a r t i t i ~ a t i o n  in the 
discuss& of certain items by the Assembly7 and attendance at &-rain confer- 
ences convened by the United Nations8 (in both cases, without the right to vote). 
The General Assembly has itself acknowledged the Palestine ~ilberation Orga- 
nisation as the representative of the people of Palestine, and lhas granted it 
permanent observer status in the United  nation^;^ and also recognised the South 

1 

I 

10, and § 130, at nn 20-2); (5) its right to seek assistance from third states (see $130, at nn 20-2), 
and (6) their right to respond positively to such a request (see 4 130, at nn 18-22). As to the 
unlawfulness of aiding rebels in another state, and the possibility of encouragebent of civil strife 
in another country constituting indirect aggression, see Novogrod in International Criminal 
Law, (eds Bassiouni and Nanda, vol 1,1973), pp 198-237; and § 130, at nn 1;6-19, and § 122. ' See § 41, and § 42. I 

In 1963 the O A U  established a committee to have regard to the liberation of African territories 
under alien rule. The committee determines which groups striving for the liberation of their 
territories are to be recognised as eligible for official aid and support fro* the OAU:  this 
recognition is specifically for liberation purposes only, and does not pre-jqdge the eventual 
recognition of the government of the territory once it has been liberated. Tc$ be recognised a 
liberation movement must usually be politically and militarily united and coriducting effective 
military operations within its country. Generally, the committee has sought to ivoid recognising 
'splinter1 groups, and has urged rival liberation movements within a single terri!ory to unite. But 
where a united movement has not been possible, more than one liberation movement may be 
recognised in a single country, as with the recognition of ZANU and ZAPU in Southern 
Rhodesia (those two movements becoming known together as the 'patridtic Front'). The 
recognition of liberation movements in exile has generally been avoided. ' 
National liberation movements recognised by the O A U  are now regularly inviled to participate 
as observers in the proceedings of the 4th Committee relating to their respectiJf countries: thus 
in 1973 there was such participation by the FNLA in relation to the discusston of Angola, 
FRELIMO (Mozambique), ZANU and ZAPU (Southern Rhodesia) and S W ~ P O  (Namibia). 
See GA Res 2908 (XXVII) (1972), and 3280 (XXIX) (1 974); and generally on tfle representation 
of national liberation movements in U N  organs, U N  Juridical YB (1974), pp 149-56, 167-71; 
UN Juridical YB (1975), pp 164-7; Lazarus, AFDI, 20 (1974), pp 173-200; Thomas, Interna- 
tional Law and the Use of Force by National Liberation Movements (1988), dp 138-46. As to 
participation by the P L O  in the U N  regional economic commissions, see Y N  Juridical YB 
(1977), pp 217-19; Meron, ICLQ, 28 (1979), pp 52-64. 
Eg the third U N  Conference on the Law of the Sea 1973-82, and the ~ e n e v  Conference on 
Humanitarian Law Applicable in Armed Conflicts 1974-77. Eleven national liberation move- 
ments were represented at the latter (para 3 of the Final Act of the conferente, Cmnd 6927); 
three of them signed the Final Act of the Conference, although separately from /the signatures of 
representatives of states. 

* GA Res 3210 and 3237 (XXIX) (1974); G A  Res 3375 (XXX) (1975). See a& Gross, AJ. 71 
(1977), pp 470-91; and U N  Juridical YB (1975), p 164; ibid. (1979), pp 169-70; ibid. (1980), pp 
188-9; ibid. (1982), pp 156-9. Permanent observers had previously been confined to non- 
member states and to regional organisations of states, consistently with the view phat the U N  was 
an organisation of sovereign states. As to the position of the PLO observer mission to the U N  see 
the statement by the U N  Legal Counsel, 28 November 1988 ( U N  Doc A/C P/43/7); United 

I 
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West Africa People's Organisation as the 'authentic representative of the Nami- 
bian people'.'0 The General Assembly has requested the specialised agencies to 
enable representatives of duly recognised national liberation movements to 
participate in their work," and some of them have done so.'' 

During a civil war, and particularly during its later stages, negotiations with 
the rebel regime often take place. Although recognition may follow upon or 
form part of whatever settlement the negotiations may lead to, the mere holding 
of negotiations will not in itself necessarily - or even usually - involve any degree 
of international recognition of the rebel regime, particularly where the negotia- 
tions take place only between that regime and the parent state but also if they 
involve third states.I3 

Where a rebel regime is recognised as a de facto government, it is a separate 
question whether it is entitled to exercise as against third states any of the rights 
which international law accords to a belligerent. 'This will depend on the cir- 

Stares v Palesrine Liberation Organisarion, ILM, 27 (1988), p 1055; Applicability of the 
Obligation to Arbitrate under Section 21 of the United Nations Headquarters Agreement of 26 
June 1947, ICJ Rep (1988), p 12 (on which cases see Sicault, RG, 92 (1988), pp 881-927; 
Reisman, AJ, 83 (1989), pp 519-27; Yale ILJ, 14 (1989), pp 412-32; Rosenberg, Rev Beige, 21 
(1988), pp 451-95; Fitscher, Germ YBIL, 31 (1988), pp 595-620; Stern, AFDI, 34 (l988), pp 
165-94; Reza, Harv ILJ, 30 (1989), pp 536-48). 

A number of states have purported to recognise the PLO, but the significance of that 
recognition is unclear. It can hardly operate as recognition of the P L O  as a state or  as a 
government (the PLO neither being nor claiming to be either); nor would it appear to affect the 
recognising state's continued recognition of Israel. It seems probable that such recognition of the 
P L O  acknowledges it in a limited, and sui generis, capacity (perhaps going no further than its 
representative role in relation to the people of Palestine, as acknowledged in U N  resolutions), in 
addition in some cases to conferring on it ccrtain privileges of an official o r  quasi-diplomatic kind 
in the recognising state. See eg RG, 84 (1980), p 422 (as to 'recognition' by Turkey), p 1077 
(Austria; on which see also Benedek, ZoV, 40 (1980), pp 841-57). p 1140 (India)? p 1146 (Nepal) 
and p 1152 (Senegal); RG, 85 (1981), pp 416-17 (Switzerland, declining recognlt~on) and p 906 
(Japan): RG, 86 (1982), p 376 (Greece) and p 406 (Soviet Union). For a list of states which 
accorded diplomatic status to the local office of the PLO in early 1982 see UKMIL, BY, 53 
(1982), pp 356-7. A request by the P L O  for a person's extradition has been refused on the 
ground that it is not a state: RG, 84 (1980), p 421. As a result of the declaration of a State of 
Palestine in 1988 (§ 40, n 2), the P L O  observer mission to the U N  was redesignated as the 
Palestine observer mission (GA Res 43/177). 

'O Eg GA Res 31 11 (XXVIII) (1973), 31/146 (1976) and 39/50A para 7 (1984). Such resolutions are 
not binding on the member states: thus the UK did not accept the description of S W A P 0  as the 
sole and authentic representative of the Namibian people: Parliamentary Debates (Commons), 
vol 414, col 749 (3 November 1980). 

" See eg G A  Res 2918 (XXVII) (1972), 3118 (XXVIII) (1973), 3151G (XXVIII) (1973). 
I Z  Eg Art 2.3(k) of the Standing Orders of the Conference of the ILO;  Res 17.2,17.3,18.1 and 18.2 

adopted by the General Conference of U N E S C O  on 25 October 1974; the decision of the 
Council of I C A O  on the Report of the Executive Committee at the 1974 Assembly of ICAO 
(Doc N o  9113); Res 27.37 and 28.43 of the Assembly of the W H O ,  21 May 1974 and 28 May 
1975 respectively. ' Thus the 1973 Agreements on Vietnam (see § 40, nn 57,58) were preceded by several rounds of 
negotiations, mainly in Paris, involving the USA and the various Vietnamese parties, not all of 
whom recognised all the others. Similarly, during the Rhodesian rebellion there were several 
meetings hetween the UK and the rebel regime, some at Prime Minister and Foreign Secretary 
level (eg on board HMS Fearless, off Gibraltar, in 1968: and in Geneva in 1977); while in 1978 the 
British and US Secretaries of State visited Rhodesia for talks with the rebel regime. Those 
meetings involved no recognition of that regime. 

cumstances. The hostilities may be such as to require thi t  both sides be recog- 
nised to have belligerent rights; but, as with the Spanph Civil War,I4 even 
extensive fighting may not be accompanied by any recognition of the contending 
parties as belligerents. I 

Even a rebel regime not recognised as a de facto gove nment may acquire a 1 degree of international status, involving international rights and obligations as 
regards other states, as a result of the intensity of the hostilities in which they are 
engaged.15 This will occur when the facts are such as to kall for recognition of 
belligerency or  of insurgency. The distinction between thk two is not sharp, and 
it is sometimes doubted whether any legal distinction properly exists.I6 

Recognition of belligerency 1 
This brings about the normal operation of the rules of wa; proper (account being 
taken of contemporary restraints in international law o n  the use of armed 
force)." Briefly, it is appropriate where there is a civil war accompanied by 
general hostilities; occupation and a measure of orderly administration of a 
substantial part of national territory by the rebels;18 observance of rules of 

I warfare by the rebel forces acting under a responsible authority; and the practical 
necessity for third states to define their attitude to the diviI war. The result of 
recognition of belligerency is that both the rebels and the parent government are 
entitled to exercise belligerent rights, and are subject to the obligations imposed 
on belligerents, and that third states have the rights and oqligations of neutrality. 

I 

Recognition of insurgency 
The practice of states has recognised that in some situations it is not appropriate 
for third states which have19 to take up aposition as regards the status of rebels to 

I' See generally on the Spanish Civil War, Garner, AJ, 31 (1937), pp 66-73, and BY, 18 (1937), pp 
197-8; Smith, tbrd, pp 17-31; O'Rourke, AJ, 31 (1937), pp  398-414; McNair, LQR, 53 (1937), 
pp 471-500; Walker, Grottus Soaety, 23 (1937), pp 177-210; Padelford, AJ, 32 (1938), pp 
264-79, and Internattonal Law and  Dtpfornacy m the Spanrsh ~ tvr fk t r t fe  (1939); Br~ggs, AJ, 34 
(1940), pp 47-57; Thomas and Thomas in The Internattonal Law o y ~ t v t l  War (ed Falk, 1971), 
pp 11 1-78; Whiteman, Dtgest, 2, pp 492-501,507-17. See also n 23, nn 35 and 36, and § 130, n 
16. 

" See the Santtssrma Trrnzdad (1822) 7 Wheaton 340; The Prtze Cases (I 862) 2 Black 635; Ortental 
Navtgation Company Case, AD, 4 (1927-28), N o  361. For a clalm for compensation by 
successful rebels on account of losses wffered as a result of being rcfdsed belhgerent rights during 
the struggle for independence, see $ 39, n 8. 

I b  Eg O'Connell, Internatronal Law (2nd ed 1970), pp 151-2. { 
" It is therefore discussed more fully in vol ii (7th ed), §§ 55, 76 land 76a. See also McNair, 

Internattonal Law Optntons (vol 1, 1956), pp  138-51; ~uculesco , /  RG, 79 (1975), pp 125-51; 
Crawford, The Creatron of States In Internatzonal Law (1979), pp  252-5. In 1956 the U K  stated 
that it did not recognise a state of belligerency to exist between t e Chinese Nationalists and 
Chinese Communists: E Lauterpacht, ICLQ, 5 (1956), pp  

IR When recognition of belligerency 1s appropriate, the rebels be suffic~ently established 
as to merit, quite apart from the extent of the hostilities, recognitidn as a de facto government. 
However, state practice has tended to treat the situation as one of beiligerency without expressly 
granting de facto recognition to the rebels. Even if not formally fecognised as a government, 
rebels with belligerent status will be regarded as having a degree of l+al governmental author~ty : 
see n 27ff. 

l9 The need for third states to define thelr position as regards the rebels IS Important, since in it5 
absence action by third states may amount toan improper interventibn in theaffairs of the parent 
state. In many civil wars third states have accorded no recognition to the rebels because there was 
no need for them to d o  so. I 

I 
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treat them as having the full rights and obligations of a belligerent, o r  to regard 
third states as subject to the obligations of neutrality. This may occur, for 
instance, when the rebel forces do  not act under the command of an organised 
authority in possession of considerable territoryZ0 or when they d o  not by their 
conduct offer the necessary guarantees of complying with the accepted rules of 
war. Nevertheless, the civil war may have such scope, and be accompanied by a 
sufficient degree of organisation on the part of the rebels, that they can no  longer 
be treated as private individuals committing unlawful acts.*' Accordingly in such 
cases third states. without making a formal Dronouncement and without conced- 

V 

ing to the rebel fbrces belligerent rights afiecting foreign nationals, refrain from 
treating them as law-breakers (so long as they do not arrogate to themselves the 
right to interfere with foreign subjects outside the territory occupied by them), 
consider them as the de facto authority in the territory under their occupation, 
and maintain with them relations deemed necessarv for the orotection of their 
nationals, for securing commercial intercourse and for other ;urposes connected 
with the h ~ s t i l i t i e s . ~ ~  When that happens the rebels possess as against third states 
the status of insurgents.23 

Apart from such specific recognition of rebels as belligerents or insurgents, 
they may have some international rights and obligations, and thus a degree of 
international personality, under treaties on the laws of war. Thus by Article 3 of 
each of the 1949 Geneva  convention^,^^ and Protocol I1 to those 1949 Conven- 

20 See eg the Message of President Grant of 7 December 1875, justifying, on these grounds, the 
refusal to recognise the belligerency of Cuban insurgents: Moore, i, p 196. 
For consideration, and rejection, of the argument that the Patriotic Front for the Liberation of 
Palestine was an insurrectionary force see Pan American World Airways Inc v Aetna Casualty 
and Surety Co, ILM, 13 (1974), p 1376, considering the meaning of 'insurrection' at pp 1403-5; 
see also Beckman Instruments Incv Overseas Private Investment Corpn, ILM, 27 (1988), p 1260; 
and n 23 of this 6. 

22 See § 50, n 15. - 
" O n  insurgency, see H Lauterpacht, Recognition in International Law (1947), pp 270-310; Hall, 

§ 5a; Lawrence, § 142; Hyde, i, § 50; Fauchille, § 199; Wilson, International Law (9th ed, 1935), 
§ 28, and AJ, 1 (1907), pp 46-60; Wookey, AJ, 44 (1950), pp 350-56) Crawford, The Creation of 
States in International Law (l979), pp 268-9. The Three Friends (1 897) 166 US 1. The character- 
istic feature of the status of insurgency, so far as third states are concerned, is the refusal to 
recognise fully a state of belligerency with the concomitant grant of belligerent rights as against 
neutrals. Care must accordingly be taken not to commit the mistake of implying such recogni- 
tion from the fact that third states maintain close contact with insurgents and otherwise recognise 
their effective authority in the territory occupied by them. See Spanish Government v North of 
England Steamship Company, where it was held that a 'blockade' instituted by the insurgent 
Spanish authorities which, though recognised as a de facto Nationalist Government, were not 
recognised as belligerents, was not a blockade in the legal sense: (1938) 54 TLR 852; see also 
Tatem v Gamboa 119381 3 All ER 135. As to theSpanish Civil War generally, sees 130, n 16,para 
4. 

Recognition of insurgency should be distinguished from the existence of an insurrection, ora 
state of insurrection, in the factual sense that there exists a violent civil uprising: see eg for use of 
the term in this latter sense, KMW International v Chase Manhattan Bank N A ,  cited in US 
Practice (1979), p 135. See also n 14 of this §. 

2 4  UNTS, 75, pp 31,85,135,287. See generally vol I1  of this work (7th ed), 5 126; see also Wilhelm, 
Hag R, 137 (1972), iii, pp 317-414, and § 436, n 8. As to the status of rebels under the Geneva 
Conventions. see Rubin, ICLQ, 21 (1972). pp 472-6; and, with particular reference to the 
conflict in Vietnam, Levie in The Vietnam Warnnd International Law (ed Falk, ~012,1969) at pp 
369-73, and Hooker and Savasten, ibid, pp 421-7. 
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dons concluded in Geneva in 1 977,'5 certain basic humanitai an revisions apply 
i p  to 'armed conflicts not of an international character'. Furthermore, 'armed 

conflicts in which peoples are fighting against colonial domination and alien 
occupation and against racist regimes in the exercise of Itheir right of self- 
determination' are, under the 1977 Protocol I to the ~ d n e v a  Conventions, 

I assimilated to international armed conflicts, although they might otherwise 
appear to be essentially civil wars.26 

Rebels who have been recognised as a de facto governmenl will for that reason 
be accepted as having powers of government and administration in the area 
under their contr01,~' including any appurtenant territorial bea. But even rebels 
who have received no recognition of any kind may be regardpd to some extent as 
having such powers. Although the existing government will usually remain the 

I 
The ICJ regarded the conflict between the 'contras' forces and thoje of the Government of 

Nicaragua as an armed conflict not of an international character, to which the relevant provisions 
of the Geneva Conventions applied: Mdita y and Paramrlita y Actzvzt<es Case, ICJ Rep (1986), 
D 114. 

25 'ILM, 16 (1977), p 1442 (with Protocol I at p 1391); AJ, 72 (1978), p 402. And see § 436, n 8. 
Article l(2) of Protocol I1 excludes from its scope situations of internal disturbances and tensions 
such as riots, isolated and sporadic acts of violence and other acts of a s i i i lar  nature. See generally 
on the 1977 Protocols and their application to civil wars and wars of n4tional liberation, Bothe, 
RG, 82 (1978), pp 82-102; Forsythe, AJ, 69 (1975), pp 77-91, and AJ, 72 (1978), pp 272-95; 
Salmon, Rev Belge, 12 (1976), pp 27-52, and 13 (1977), pp 353-78; Bothe, Ipsen and Partsch, 
ZoV, 38 (1978), pp 1-84; Schindler, Hag R, 163 (1979), ii, pp 133-52; Abi Saab, Hag R, 165 
(1979), iv, pp 353-446; Dinstein, YB of World Affairs, 33 (1979), pp 265i83; Salmon in The New 
Humanitarian Law ofArmed Conflict (ed Cassese, 1979), pp 55-1 12; ~kssese ,  ICLQ, 30 (1981), 
pp 416-39; Both6, Partsch and Solf, New Rules for Victims ofArmed C+flicts (1982), pp 36-52, 
622-9; Wortley, BY, 54 (1983), pp 143, 149-53 (with particular reference to declarations made 
by the British Government on signing the Protocols); Murray, ICLQ:, 33 (1984), pp 462-70) 
(with particular reference to  the conflict in South Africa); Gasser, AJ, 81 1(1987), pp 912-25 (with 
particular reference to the US decision - at pp 910-12 -not  to ratify Prqtocol I); Levie (ed), The 
Law of Non-International Armed Conflict: Protocol II to the 1949 Geneva Conventions (1987); 
Int Committee of the Red Cross, Commentay on the Additional P~otocols (1987); Bretton, 
AFDI, 33 (1987), p p  540-57; Wilson, International Law and the of Force by National 
Liberation Movements (1988); Koening, Der nationale ~efreiun~skrieg! im modernen humani- 
taren Volkerrecht (1988). I .  

" Article 1.4. Article 96.3 provides that the authority representing the pecjple In question may, by 
unilateral declaration to  the depositary, secure the application of the &otocol to the conflict. 
Article 4 provides that the application of the Protocol does not affect the legal status of the parties 
to the conflict. Article 1.4 of Protocol I gave effect to the third of the 'basic principles' regarding 
the legal status of persons struggling against colonial and alien domin&on and racist regimes, 
proclaimed in G A  Res 3103 (XXVIII) (1973). Other such principles affirmed the legitimacy and 
full accordance with the principles of international law of the struggle of peoples under colonial 
and alien domination and racist regimes for the implementation bf their right to self- 
determination and independence, and the incompatibility with the ~ l a r t e r  and certain other 
instruments of any attempt to suppress such struggles. See also Art $2 of the International 
Convention against the Taking of Hostages 1979 (AJ, 74 (1980), P 277)'$ on which see Verwey, 
AJ, 75 (1981), pp 69-92, and Art 7.4 of the Convention on Restr~ctions on the Use of Certain 
Conventional Weapons 1980 (ILM, 19 (1980), p 1523). 

" To an extent therefore the acts of rebels may be assimilated to acts of unritognised governments, 
as to the consequences of which see § 56. It is often maintained that so long as the position is one 
of insurgency as distinguished from belligerency, the lawful government is in principle responsi- I ble for damage to aliens occurring in the territory occupied by the insyrgents. However, this 
must be understood in the light of the principles limiting the responsibility of thestate for the acts 
of rioters and rebels in civil war: See § 167. 

I ,  
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de jure government of the state, the rebel regime may be regarded (although 
possibly not by the existing government)28 as competent to perform local acts of 
administration, such as levying taxes and imposing customs duties,29 and may be 
regarded as entitled to exercise the powers of the de jure government in relation 
to contracts requiring performance in the territory under the control of the 
rebek3O Representations may be made to them where the rights of third states 
and their nationals in the territory under rebel control are affected,)' and their 
acts in territories under their control may be regarded as acts for which the state 
may be held responsible even if the revolution is ultimately o ~ e r t h r o w n . ) ~  

Rebels recognised only as insurgents but not as belligerents would seem to 
have no right as regards the shipping of 'neutral' states on the high seas,)) since 
for them to possess such rights as may be exercised by a belligerent in time of war 
would by definition make them cease to be insurgents and would involve 
recognition of belligerency. The rights of insurgents in territorial waters depend 
on the extent of their effective territorial control within the state. They would 
seem in principle to have the right to close ports under their control merely by an 
order to that effect without the need to impose a blockade; contrariwise, the 
parent government is not entitled to close by decree ports which insurgents 
control (as it is entitled to do  in respect of ports under its own control) but must 

28 See the cases referred to at 5 55, n 7, regarding the attitude of UK courts to acts of the rebellious 
regime in Southern Rhodesia. In cases arising out of the American Civil War, American courts 
accepted the validity of transactions executed within the rebel area of control and under rebel 
'laws' if they were part of the routine administration of government and if they were not hostile 
to the lawful government in intent: see Texas v White (1 868) 7 Wall 700,733; Fordv Surget (1 878) 
97 US 594,604; Raldy v Hunter (1898) 171 US 388,400. See to similar effect the decision of the 
Nigerian Supreme Court in relation to  judicial proceedings in rebel areas during the rebellion and 
attempted secession of Biafra: Oguebie v Odunwoke (1979), ILR, 70, p 17. See generally, 
McNair and Watts, Legal Effeeas of War (4th ed, 1966), pp 399-408. 

29 Thus where insurgents in Mexico, and later in Nicaragua, were in effective control of territory 
and had exacted payment of certain taxes, the British and American governments respectively 
protested when the legitimate government later tried to  exact payment of the same taxes: Moore, 
i, pp 49-51. As to  the right of the unrecognised government in China to levy taxes on US 
nationals in China, see Whiteman, Digest, 2, pp 645-7. See also the Guastini Case (1903), RIAA, 
10, p 561 ; Santa Clara Estates Co Case (1903), ibid, 9, p 455; Bilangv Rigg (1971), ILR, 48, p30. 
See E Lauterpacht, BPIL, 1965-11, pp 123-5. 

'O Central andSouth American Telegraph Co v Chile (1 894), Moore, International Arbitrations, p 
2938. " As happened in the Spanish Civil War: see Walker, Grotius Society, 23 (1938), p 207. See also 
Whiteman, Digest, 2, pp 525, 530-31, 578-79 and 650-52, as to similar incidents in Cuba in 
1958-59, Liberia in 1932, and China in 1954. See also E Lauterpacht in ICLQ, 6 (1957), pp 
507-8, in connection with a British protest to the unrecognised Chinese authorities in Formosa. 
In 1973 the British Foreign Secretary communicated with the rebel regime in Southern Rhodesia 
in connection with the trial there of Mr Nieswand: Parliamentary Debates (Commons), ~01854, 
COIS 934ff (9 April 1973). And see § 50, n 14. 

'* See § 167. '' The Ambrose Light (1885) 25 Fed 408. See also Kiss, Ripertoire, 3, p 94. The question can arise 
whether maritime acts by rebels are to be regarded as piracy (see § 299ff) o r  whether because the 
rebels may properly be regarded as insurgents, their acts are free of the taint of piracy. The point 
received consideration in connection with the seizure at sea in 1961 of the Portuguese ship Santa 
Maria by persons out of sympathy with the regime in Portugal: see Green, BY, 37 (1961), pp 
496-505; Fenwick, AJ, 55 (1961), pp 426-8; Goyard, RG, 66 (1962), pp 123-42. 
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establish an effective blockade in order to d o  so,34 as must tfie insur ents if they 

f 
55 wish to close ports under the control of the incumbent gov rnment (although 

establishing an effective blockade meeting the requirements of international law 
would transform the situation into one of belligerent$ rather than mere 
insurgency,36 certainly where the blockade affects neutral dhipping on the high 
seas and possibly also where it does so merely in territorzal waters). 

I 

$50 Implied recognition Recognition can be either expqess o r  implied.' Ex- 
press recognition takes place by a notification o r  declaration clearly announcing 
the intention of recognition, such as a note addressed to thejstate or government 
which has requested recognition. Implied recognition2 takes place through acts 
which, although not referring expressly to recqgnition, IeaJe no doubt as to the 
intention to grant it. Implied recognition has taken on g-ea'ter significance with 
the adoption by several states, including the United Kingdom, of a policy of no 
longer expressly recognising a new government, but instead leaving the answer 
to the question whether it qualifies to be treated as a goverhrnent to be inferred 
from the nature of their dealings with it, and in particular whether those dealings 
are on a normal government-to-government basis.3 I 

As recognition is a matter of intention and as important legal consequences 
follow from the grant or refusal thereof, care must be baken not to imply 

" See Dickinson, AJ, 24 (1930), pp 69-78, and the Orrental ~ a v r ~ a t t o h  Company Case (1928), 
RIAA, 4, p 341. Because of the provisions of the Chicago Convention of 1944 the situat~on In 
respect of airports in areas under the control of an unrecognised regime may be different: see 
UKMII., BY, 51 (1980), p 367. I " During the Spanish Civil War the insurgent Nationalist authorities announced a blockade of 
ports under Republican control, but it was not maintained effectively. As I the belligerent status of 
the Nationalists was not recognised the blockade was not regarded as a blockade in the legal 
sense. i 

'6 As happened in the American Civil War. In the Spanish Civil War thelkepublican Government 
announced that it was establishing a blockade of ports under the control of the Nationalist 
authorities, thus apparently impliedly recognising the belligerent status of the parties to the 
conflict: but other states refused to accept the lawfulness of the blqckade, and thus also the 
belligerent status of the parties: see literature cited at § 49, n 14. Dur+g the Algerian civil war 
France intercepted many foreign ships on the high seas off the coast of! Algeria, but nevertheless 
maintained that the 'war' was an entirely internal matter: see the ~bddZlah Berrais Case, RG, 65 
(1961), pp.624-6, with note by Rousseau; and ReSoc Ignazio Messina 61966), ILR, 47, p 164. See 
also Fralelgh in International Law of Civil War (ed Falk, 1971), pp 203-4. See generally on the 
Algerian civil war § 42, n 8. i ' On the question of modes of recognition generally see Temperley, v, qp 157-62; Hackworth, i, 
§ 32; Fauchille, $5 206-8; Spiropoulos, Die de facto Regierung in Volk,erwcht (1926), pp 14-19; 
Gemma, Hag R (1924), iii, pp 369-78; Whiteman, Digest, 2, pp 48168. ' For a detailed discussion see H Lauterpacht, BY, 21 (1944), pp 123-50, and Recognition in 
International Law (1947), ch XX; Meissner, Formen stillschweigen derbnerkennung im Vijlker- 
recht (1966); Higgins, The Development of International Law through the Political Organs of 
the United Nations (1963), pp 140-44. Article 7 of the Montevideo C,onvention on Rights and 
Duties of States 1933, provides: 'The recognition of a State may be express or  tacit. The latter 
results from any act which implies the intention of recognizing the new State.' (LNTS, 165, p, 19). 

O n  acts falling short of recognition see generally Hackworth, i, pp 327-64; Whiteman, D~gest, 
2, pp 524-604. ' See § 44, n 3. 

1 
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recognition from actions which, although amounting to  a limited measure of 
intercourse, d o  not necessarily reveal an intention to  recognise; nor is recogni- 
tion de jure necessarily to be implied from actions which may be consistent only 
with de facto r e ~ o ~ n i t i o n . ~  In the absence of an unequivocal intention to the 
contrary, no recognition is implied in participation in an international confer- 
ence in which the unrecognised authority takes part;5 in the conclusion of a 
multilateral treaty to which that authority is a party,6 or  even of a bilateral 

See § 46. 
In it$ instruction to the delegation of the USA to the Conference on the supervision of the 
international trade in arms and ammunition the Department of State expressed in 1925 the view 
that the participation of the USA at a conference attended by delegates of the Soviet Govern- 
ment, at that time not recognised by the USA, would, in the matter of recognition, 'signify 
nothing': Hackworth, i, p 348. See also Whiteman, Digest, 2, pp 546-57. At the Geneva 
Conference of 1961-62 on the settlement of the Laotian question, the British Foreign Secretary, 
Lord Home, stated that neither the invitations to the Conference nor the holding of the 
Conference nor signature of the Declaratio~~ and I'rotocol resulting from it, should be deemed to 
imply diplomatic recognition in any case where i t  has not already been accorded: Cmnd 1828, 
p 1 1. A similar statement was made regarding the Geneva Conference of 1954 on Indo-China: see 
5 40, n 54. In order to facilitate attendance at a conference by parties who d o  not recognise each 
other, various devices have been adopted. Thus at the Geneva Conference on Laos which began 
in 1961 representatives of the three competing groups in Laos were regarded as attending on 
behalf of the three political parties in Laos and not on behalf of any government of Laos (see 
Cmnd 2834, p 28, para 81), while at the Geneva Conference of 1959 on matters affecting 
Germany, the two German delegations sat at tables separate from the main conference table and 
had the status of advisers to the principal delegations (Whiteman, Digest, 2, pp 556-7). ' Occasionally, a declaration is attached, ex abundante cautela, to the effect that participation in a 
multilateral treaty does not amount to recognition, or that the declarant state does not regard the 
unrecognised authority as a party to the treaty or as a beneficiary of rights under it. See eg the 
Declaration of the USA in signing the International Sanitary Convention of 21 June 1926 
(Hudson, Legislation, iii, p 1975). For other instances see H Lauterpacht, BY, 21 (1944), p 126; 
and, as to the attitude of the British Government to participation in certain conventions by 
Byelomssia and the Ukraine (not recognised by the UK), UKMIL, BY, 49 (1978), pp 339-40. 
However, on other occasions no such declaration has been deemed necessary; see Hudson, AJ, 
23 (1929), p 130. See also Hackworth, i, p 353; Whiteman, Digest, 2, pp 53-9,560, and 563-5; 
and AJ, 58 (1964). pp 171-5. For examples of texts adopted to avoid implications of recognition 
arising from participation in treaties see Blix and Emerson, The Treaty-Makers Handbook 
(1973), pp 267-9. See also § 40, n 58, as to Art 9 of the Act of the International Conference on 
Vietnam, Paris, 1973. It may sometimes be necessary to distinguish between a multilateral treaty 
which requires positive inter-governmental cooperation between the parties and one which does 
not, an express reservation as to non-recognition being more appropriate with the former in 
order to avoid any implication of recognition: see Whiteman, Digest, 2, pp 563-5. 

A state acting as the depositary of a treaty may circulate to other parties to the treaty 
documents or notifications received by it in its capacity as depositary from a regime not 
recognised by it, without implying recognition by it of that regime: see eg the communication by 
the Belgian Government in 1957 regarding the purported accession of the German Democratic 
Republic to the Universal Postal Union, and by the UK in 1958 regarding the German Democra- 
tic Republic's application of the International Load Line Convention: Whiteman, Digest, 2, pp 
57-9. See also ibid, pp 533, 561-2; and ICLQ, 7 (1958), p 93. In part to meet the difficulties 
which can arise in this matter the device of having more than one depositary has sometimes been 
adopted, thus avoiding the necessity for a depositary to receive communications from a regime 
which it does not recognise but which is recognised by one of the other depositaries: however, 
the resulting legal relationships are not without complication: see, as to the signature of the 
Nuclear Test Ban Treaty by the German Democratic Republic, the communiqui issued after 
discussions between the Foreign Ministers of the UK and Federal Republic of Germany: E 
Lauterpacht, Contemporary Practice of the U K  (vol 11, 1963), p 90. And see § 661, n 2. 

I 

agreement with that authority for limited purposes;7 in the retention (as distin- 
guished from fresh appointment) of diplomatic representatijes for an interim 
p e r i ~ d ; ~  in the retention, replacing, and (probably) sending and reception of I consuls (especially if the latter is not accompanied by a request 'for or  issue of an 
exeq~atur) ;~  in the fact and manner of communication with f o r k i p  authorities,I0 

I 
I 
I 

I ' See eg the Agreement between the British and Russian Governments of 12 y b r u a r y  1920, for the 
exchange of prisoners of war (LNTS, 1, p 264), notwithstanding which iq November 1920 the 
Foreign Office stated, in connection with the proceedings in Luther v Sagdr, that 'His Majesty's 
Government have never officially recognised the Soviet Government in ahy way': [I9211 1 KB 
456. France concluded a similar agreement with the Soviet Union in 1920,ibut did not recognise 
the Soviet Government until 1924: see Kiss, RQertoire, 3, pp 81,40-41. See also ibid, p 84, as to 
economic and cultural relations with an unrecognised regime. The c o n h i o n  of a bilateral 

I payments agreement between France and the Democratic Republic of Vietnam in 1955, together 
with various other dealings between them, were not inconsistent with the latter's non- 
recognition by France: see Clerget v Banque Commercialepour L'Europe hu Nord (l969), ILR, 
52, p 310. In 1955 the USA and Chinese Communist Governments made bn 'agreed announce- 
ment' regarding the repatriation of each other's civilian nationals, the form'of 'a reed announce- l g  ment' being adopted in order to avoid implications of recognition: see Whiteman, Digest, 2, pp 
552-3, and Cohen, AS Proceedings (1972), pp 110-11. See similarly as t& a Postal Agreement 
between the USA and the Vatican being regarded as having 'no political si$ificance': Whiteman, 
Digest, 2, pp 567-8. In 1968 the USA reached an agreement with the ( I n r e c ~ ~ n i s e d )  North 
Korean authorities for the release of the crew of the vessel Pueblo which had been seized by those 
authorities: see § 155, n 12. As to treaty relations between the USA and the authorities in 
Formosa (Taiwan) after recognition of them as the government of China hhd been withdrawn in 
1979, see § 47, n 3. 

Armistice agreements signed between Israel and various Arab states have not precluded the 
latter from continuing to withhold recognition of Israel as a state. As to Agreements concluded 
between the two states in Germany, see § 40, n 31, and particularly Re Treaty on the Basis of 
Relations between the Federal Republic of Germany and the German Deqxra t ic  Republic 1972 
(1973), ILR, 78, p p  150, 165-6. See generally on treaty relations nktwithstanding non- 
recognition, Bot, Non-recognition and Treaty Relations (1968), and LacGs, BY, 35 (1959), pp 
257-9 ! --- ?. ' Most states in case of a revolutionary change of government in a foreign {ountry instruct their 
diplomatic representatives to remain at their posts and to  maintain ndessary (and usually 

I unofficial) contacts with the new authority without, however, officially recognising it as a 
government. Continuation of official diplomatic dealings with the new b thor i ty  is often an 
informal and unobtrusive way of signifying that recognition has been grgnted. See Whiteman, 
Digest, 2, p 398, as to the circumstances relating to the withdrawal of the pe'pon appointed as US 
Ambassador to Hunearv in 1956 who had resisted oresentine his credentials to the Hungarian 
regime which had be& ekablished with outside support after The ~ u n ~ a r i a f n  uprising in 1%6. In 
1962 the Republican Government of the Yemen required the British ~ e ~ a t i d n  in Taiz to be closed 
as the UK h d  not recognised that government: B P ~ L  (1963-I), pp 5-9TAsjto the position where 
the Dean of the Diplomatic Corps is the ambassador of a state which does riot recognise or  is not 
recognised by another state with an ambassador in the same capital, see ~ d i t e m a n ,  Digest, 2, pp 
525-6. In relation to  Afghanistan the UK, which did not recognise the purfiorted government of 
that state after 1979, withdrew its ambassador at that time, but left in Kabbl an embassy headed 
by a charge d'affaires, which continued to have dealings with the authoritids in Kabul on routine 
consular, administrative and technical matters (UKMIL, BY, 52 (1981), dp 376-7, and BY, 53 
(1982), p 356), but not on political matters (UKMIL, BY, 57 (1986), p 508). 

* See also n 19. For a survey of earlier British and American practice see a Foreign Office 
Memorandum 873, printed in Smith, i, pp 251-7; also Hall, §§ 26," 105. For the practice of 
the USA, see Moore, i, §§ 30,72, and v, § 698; Hackworth, iv, pp 684ff; andiwhiteman, Digest, 2, 
pp 62-3,584-90. See also H a m  Research, Consuls (1932), Art 6, pp 238-41 ; Kiss, Repertoire, 3, 
pp 77-8, 105; and Zourek, Hag R, 106 (1962), ii, pp 488-90. 

In the opinion of the Advisory Committee of the Assembly of the ~ e a ~ " e  of Nations set up in 
connection with the non-recognition of Manchukuo, the replacing of consuls did not imply 
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recognition: off J, Special ~ u p p l  NO 113, p 3. In connection with the maintenance of consular including direct negotiations with them," the establishment of representative 
relations with the illegal regime in Southern Rhodesia during the early stages of that country's offices with something less than full diplomatic character,I2 ahd even the er- 
rebellion, it was asserted on behalf of the British Government that 'the maintenance of consular 
relations in no way implies recognition', i t  being ~ o i n t c d  out that the U K  maintained consular 

change of visits of high ranking persons;" in the making of prcitests against an 

missions to  regimes which the U K  did not recognise: Parliamentary Debates (Commons), vol authority's actions affecting interests of the protesting state;'! in the rnaint- 
797, cols 15 and 18 (2 March 1970). See also § 56, n 16. Thus the U K  had consular missions in 

I 

Formosa and in North Vietnam at a time when the U K  did not recognise either as a state or the 
authorities there as a government: as to  Formosa see BPIL (1964-I), p 25, and as to  North 

i '  
Vietnam see BPIL, 1965-11, pp 123-5. Spain maintained a Consulate-General in ~ s r a e l  while not having recognised the State of Palestine': Parliamrniary Debates (Commo&, vol 146, col 436 

at the time recognising Israel: Kendal v Consul-General of Spain inJerusalem, ILR, 24 (1957), (written answers, 3 February 1989). A state may also reflect its intention not tbjmply recognition 

p532, especially Note at p 535. India appointed consuls in Saigon and Hanoi, but continued to by limiting informal contacts to  its officials, rather than allowing them tq ~ ~ v ~ l v e  ministers, 

refuce recognition of both South and North Vietnam: Misra, AJ, 55 (1961), p 420. For a although this is often more a matter of political emphasis than a strict legal requirement. 

of  some which can arisc in cnscs of consular missions to  unr~co~niscd  " Eg the .series of Sino-American meetings in Geneva in 1954 and subseqircnily, which were not 

regimes, see Lee, BY, 32 (1955-56), pp 295--300; Hriggs, AJ, 44 (1950), pp 243-59. There may, regarded as implying American recognition of the Communist regime in !China: Whiteman, 
however, be a specific obligation not to continue consular relations consequent upon an Digest, 2,pp 50-51,550-55. Similarly with the talks in Paris from 1970-73 bdxwcen the USA, the 

obligation to withhold recognition, as in connection with Namibia and Southern ~ h o d e s i a ,  $56, Republic of Vietnam, the Democratic Republic of Vietnam and the Provisio,nal Government of 

nn 16 and 18. The performance of notarial acts by US consuls in Moscow in relation to South Vietnam, which led to  the Paris Agreement on the restoration of  peace in Vietnam: see 

documents originating in Lithuania was not regarded by the USA as implying recognition of the 5 40, nn 57,58. For a government to negotiate with a body of people does nbt necessarily mean 

incorporation of  that country into the Soviet Union: US Digest (1975), p 255. that that body is being treated as a government: governments may and d b  deal with private 
' V h u s ,  for instance, on  2 December 1929, in the course of the conflict between Russia and China, persons: see Pan American World Airways Incv Aetna Casualty and Surety (30, ILM, 13 (1974), 

pp 1376, 1397. 
the Government of the USA, which at that time did not recognise the Soviet Government of 
Ru~s ia ,  addressed identical notes to  the two states engaged in the dispute reminding them of their It AS to the dnl ings by the USA with Lebanon and Syria prior to  the gr lnt  of recognition, 

obligations under the General Treaty for the Renunciation of War: Documents on ~nternational including the appointment of a 'Diplomatic Agent', see Whiteman, Digest, 24pp 191-5,569-70. 

Affairs (1929), p 277. For various exarn~les  of precautions taken to obviate the suggestion of AS to contacts between the unrecognised Algerian rebel authorities- the I:[. and other  sates 

implied recognition following upon intercourse with unrecognised authorities see ~ackwor th , i ,  
YJ .- 

after 1954, including the setting up of F L N  offices in certain countries (includ~ng Egypt and the 

pp 343 et seq. O n  the question of the possible implied recognition of the annexation of ~byssinia USA), see ~ r a l e i ~ h  in International Law of Civil War (ed Falk, 1971), p p  208-13. France, while 

by Italy as the result of communications addressed to the 'King of 1taly and Emperor of not recognising the Democratic Republic of Vietnam, permitted the establishment by it of a 

Abyssinia' see H Lauterpacht, BY, 21 (1944), pp 139, 140; Kiss, Ripertoire, 3, pp 107-8 and 'Commercial Representation' in Paris in 1958, which became a 'Delegation ~ k n e r a l '  in 1966, and 

Whiteman, Digest, 2, p p  63-4, 578. As to dealings by the USA with the Free French authorities which was granted certain ~rivileges and facilities: see Clerget v Reprisentatibn commerciale de 

prior to  their recognition in 1944 see ibid, pp 371-6. See also the Note addressed by the British la Ripublique dimocratique du Vietnam, Clunet, 95 (1 968), p 55; (1 969) ILR, 52, p 3 10. See 

Consul-General in Peking to the unrecognised Chinese Communist authorities, and the com- similarly, as regards the Delegation General of the Democratic ~ e ~ u b l i c ! o f  Korea, RG, 89 

ment by the Foreign Office on its significance: Civil Air Transport Incv Central Air Transport (1985)~ Pp 418-19 and AFDI, 32 (1986), p 1020. In 1973, when the USA dip not recognise the 

C-~orpn 119531 A C  70,88-9. As to  continued dcal inp by the US Government with the authoriti Government of the People's Republic of  China, the two countries announced the establishment 

in Taiwan notwithstanding withdrawal of recognition from them see President Cartcr'sMerno of liaison offices in each other's capitals: for the status of the Chinese/ Liaison Office in 

andum of 30 December 1978 to all government departments (ILM, 18 (1979). p 275), theTaiwa Washington, see AJ, 68 (1974), p 507. 

Relations Act 1979 (ibid, p 873) and the US-China Joint Communique on Taiwan, 17Aug " AS to visits of state and government leaders between India and the ~ e m & r a t i c  Republic of 

1982 (II.M, 21 (1982), p 1147); and see also § 44, n 7. Even in the absence of recognition o f t  Vietnam (which India continued not to recognise), see Misra, AJ, 55 (1961), bp 420-21. In 1972 

relevant authorities, the UK has had contacts with the rebel authorities, UNITA, in ~ n g o l a , o  President Nixon made an official visit to  the People's Republic of China foe talks with govern- 

humanitarian matters (UKMIL, BY, 55 (1984), p 421), and with the Turkish Cypriot authoriti ment leaders, at a time when its government was not recognised by the USA: for the joint 

in the northern part of Cyprus, in connection with the ~ r o t e c t i o n  of the interests of ~ r i t i s  communique issued at the end of the visit see ILM, 11 (1972), p 443. ~ h e l ~ r e s i d e n t ' s  special 

nationals (UKMIL, BY, 49 (1978), p 339,54 (1983), p 384, 55 (1984), p 423, and 58 (1987) adviser, D r  Kissinger, subsequently visited both Peking (see ILM, 13 (1974)/ p 431) and Hanoi, 

514-15). However, in 1962 the British Government  referred to  sell blankets for use ~n still without US recognition of those regimes being implied. But cf n 10, as to  consequences 

Yemen to  a private buyer nominated by the'Ycmen republican authorities' rather than sell direct foreseen if the President of the USA visited the Pope. See 5 40, n 12 and $ 55, nJ5 1, as to  the visit of 

to  them lest this be taken to involve recognition of them as a government: ~ a r l i a m e n t a ~  ~ e b a t a  President Sadat of Egypt to  Israel in November 1977; and, as to the audicncdgiven to the leader 

(Commons), vol 669, cols 1253-4 (19 December 1962). Similarly in 1979 the ~ r i t i s h  Government of the PLO by the Pope, see RG, 87  (1983), p 450. I 

stated that it could only provide relief to rccogniscd governments and organisations and " See § 49, n 31. In its Opinion on  the Legal Consequences for States of the ~ o j ? t i n ~ e d  Presence of 

accordingly. while unable to provide relief aid to the parties to a conflict in Eritrea, could giveaid Sonth Africa in Namibia the International Court of Justice stated that 'pHj.sical control of a 

money to the International Committee of the Red Cross which was operating a relief territory, and not sovereignty o r  legitimacy of title, is the basis of State liabi$y for acts affecting 

benefiting both sides to the conflict: Parliamentary Debates (Commons), vol 960, col 860 other States' (ICJ Rep (I 971), p 54). The UK, while recognising the incorpqration of the Baltic 
(written answers, 18 January 1979). 

States into the Soviet Union de facto but not de jure (see § 55, n 42), concludedan agreement with 

In some cases the intention not to accord recognition is made clear by having dealings with the Soviet Union relating to  British claims which had arisen in respect o f t  e Baltic States: see 
representatives of an unrecognised authority in their personal, rather than official, capacities:see ICLQ, 10 (1961), p p  559-60; the UK-USSR Agreement of 5 January 1968, S N o  12 (1968); the 

Higgins, The Development of International Law throrrgh t/7e Political Organs of the united 

4 
Foreign Compensation Act 1969; Schwarzenberger, Foreign Investmentsan~International L ~ W  

Nations (1963), pp 140-41. Recognition of the Vatican City State by the USA would be (1969), P 47; Lillich, ICLQ, 21 (1972), pp 1-14; and Parliamentary Debates (Commons), ~01168 ,  
'extremely difficult' to avoid if the President were to visit the Pope in the latter's capacity a s ~ e a d  ~01403 (written answers, 5 March 1990), and vol 172, cols 171-3 (8 May 1990). See also, as to 

of the Vatican City State (as opposed to a friendly, informal visit to  him in his capacity as a claims presented by the U K  to  the unrecognised authorities in Formosa, ICLQ,  6 (1957), pp 

spiritual leader): Whiteman, Digest, 2, pp 544-5; and see RG, 82 (1978), p p  282-3, for the 507-8. Similarly, claims by British nationals were presented to and approvLd by the unrecog- 

appointment by the President of a 'personal representative' to the Holy See. Contacts between niscd 'Turkish Cypriot authorities' in respect of  damage to  their property!resulting from the 

the UK Government and Palestinian leaders were stated as being in that capacity only and notu Turkish invasion and occupation of part of Cyprus: Parliamentary Debates (Commons), vol957, 

governmental that 'such contacts d o  not and cannot affect our  positionof not C O ~  247 (written answers, 8 November 1978). ! 
1 1  



enance of contact with the insurgents in a civil war and conducting negotiations 
with them;I5 o r  in admission, so  far as statcs opposed to  such admission are 
concerned, t o  an international organisation such as the United Nations.'" 

Legitimate occasions for implying recognition of states o r  governments are: 
(a) the conclusion of a bilateral treaty, such as a treaty of commerce and 
navigation, r ep la t ing  comprehensively the relations between the two  states;I7 
(b) the formal initiation of diplomatic relations;" (c) probably, the issue of a 
consular exequatur;" (d) in the case of recognition of belligerency, a proclama- 

15 See § 49, n 13, and § 49, n 31. In connection with the Trent case Earl Russell insisted o n  the right 
of neutral states to receive from unrccogniscd gorwrnments special agents not possessing 
diplomatic character for the purpose of pmtccting British subjects: US Iliplomatic C;orrespondence 
(1862). p 8: British Parlianzentary Papers. (1 862). Ixii, p 575. A similar right was claimed in 1792 
by Jefferson for the purpose of 'reforming the unfriendly restrictions on our commerce and 
navigation': Moore, i, p 120. As to  dealings between the UK and Soviet rebels in 1919, see Luther 
v Sagor 119211 1 KB 456,477. In 1937, during the Spanish Civil War, Great Britain sent to and 
received from the insurgents, at that time not recognised as a government, agents for the 
protection of commercial and financial interests. The  British Foreign Secretary stated on 8 
November 1937, that 'the reception of such an agent in London will not in any way constitute 
recognition by His Majesty's Government of the authorities of the territories under the control 
of General 1:ranco': Parliamentary I)rbares (Commons), vol 328, col 1386 (1937-38). 

As to the position of the USA in the matter see Whiteman, Iligcst, 2, pp 571-7. In 1984 British 
officials held meetings with UNITA rebel forces in Angola, who were holding captive some 
British nationals: UKMIL, BY, 55 (1984), p 421. 

I h  See n 21, and § 53, nn 4 and 9. Thus the UK does not recognise as separate states any of the 
constituent states of the USSR, notwithstanding their separate membership of the U N  (see 
Parliamentary Debates (Commons), vol94, cols 340-41 (written answers, 24 March 1986)) and 
the Ukraine's membership of the Security Council (rbid, vol57, col576 (written answers, 4 April 
1984)); see also UKMIL, BY, 49 (1978), pp 339-40. The establishment or  maintenance of a 
mission to  an international organisation, or  the sending of a delegation to  a meeting of an 
organisation, d o  not of themselves imply recognition by the sending state of the host state or  its 
government, o r  vice versa: Convention on the Representation of States in their Relations with 
International Organisations of a Universal Character 1975, Art 82.2 ( U N  Juridical YB (1975), p 
82; and see the ILC's commentary on draft Art 79 for this Convention, which became Art 82, 
YBILC (1971), ii, pt I ,  pp 330-32). Note also s 12 of the U N  Headquarters Agreement with the 
USA: UNTS, 11, p 11; G A  Res 169 (11). (1947). 

I '  Thus, for instance, France recognised the independence of the USA by concluding with it a 
Treaty of Amity and Commerce in 1778. This mode of recognition of a secedingcommunity has 
often been adopted in order to spare the susceptibilities of the parent state. For an interesting 
despatch by Canning o n  the subiect, written in 1825, see Britain and the Independence of 
Latin-America, edited by Webster (vol i, 1938), p 291. As to  the special circumstances of the 
'General Relations Treaty' of 1972 between the Federal Republic of Germany and the Democra- 
tic Republic of Germany, see § 40, n 31. See as to the treaty of commerce signed in 1928 between 
the USA and China, Whiteman, Digest, 2. p 50. 

I n  The  sending of a telegram from the foreign ministcr of one state t o  that of another state proposing 
the opening of talk about the establishment of diplomatic relations may constitute recognition of 
the latter state: see Parliamentap Ilebetes (/.orris), vol 338, col 961 (6 I:ebruary 1973). In 
Mnrarka z3 Rachrock. I1.R. 20 (1954), p 52, it was held that an exchange of ambassadors between 
the USA and India in Fchruary and April 1947 'certainly amounted at least to  de facto recogni- 
tion, if not more'. although India did not become formally independent until August 1947. But 
cf. n 12. And see § 528, n 3. 

l 9  As distinguished from a request for the issue of an exequatur- a matter o n  which the practiceof 
governments seems to be divided. See H Lauterpacht, BY, 21 (1944), pp 134-35. In 1939 the 
application by the U K  for an exequatur from Germany in respect of the appointment of a consul 
in Prague was acknowledged to  imply k facto recognition of the German absorption of Bohemia 
and Moravia: Parlinmenta~ Ilebates (Commons), ~01348,  col 1786 (19 June 1939). See also ibid, 

tion of neutrality o r  some such unequivocal act;20 (e) sponsorink, o r  possibly 
voting for, the admission of a state to  membership of an organisafion which has 
statehood as one of the conditions of membership;2' ( f )  further, recognition of a 
state's claim to  territory may be implied from official communications from 
other states which knowingly treat the territory as within its s d ~ e r e i ~ n t ~ . ~ '  

9 51 Conditional recognition Recognition, in its various aspeCts, is neither a 
contractual arrangement nor  a political concession. I t  is a declaration of the 
existence of certain facts. This being so, i t  is improper t o  make it subject t o  
conditions other than the existence - including the continued existence -of the 
requirements which qualify a community for recognition as an independent 
state, a government, o r  a belligerent in a civil war. In fact, the practice of states 
shows few examples, if any, of conditions of recognition in the proper sense, ie of 
stipulations the non-fulfilment of which justifies withdrawal of recognition. 
There are, however, occasional cases in which the recognising state obtains, as 
the price of recognition, promises and undertakings given for;  its particular 
advantage.' Such stipulations, which are contrary to  the true function of 
r e c ~ ~ n i t i o n , ~  are a relatively rare o c ~ u r r e n c e . ~  They d o  not in any case constitute 

vol347, col96l (15 May 1939). as to  recognition of Slovakia. See also M c N a ~ r ,  Oprntons (vol 1, 
1956), pp 133-7; Lee, Consular Law and Practice (2nd ed, 1991), pp  75-80,104-11 ;and n 9, and 
g 553, n 3. 

'O Such a recognition of belligerency does not necessarily involve any recognition of the belligerent 
authority as a state: see The Fjeld, ILR, 17 (1950), N o  108; The Flying Trader,)bid, N o  149. But 
see a decision of the Court  of Paris in 1953, in respect of the Korean hostilities of 1950-53, that a 
state of war can only exist between recognised states: Kiss, Ripertoire, 3, p 22. In the case 
concerning Certain German Interests in Polish Upper Silesia (1926) the PCIJ Pound that Poland 
and Germany could have concluded an armistice 'only on the basis of such recognition [ie of 
belligerency]': Series A, N o  7, p 28. Recognition of belligerency is not h p l i e d  from the 
imposition of a prohibition on the export of arms to  rebels: see Whiteman, Digest, 2, pp 51 7-1 8. 

" Thus Canada regarded its affirmative vote for Israel in 1948 and the Republic of Korea in 1949 as 
members of the U N  as involvinn recognition of those two states: see Dai, Can YBIL, 3 (1965), - - 
p 294. 

'' Seen 10, as to  communications addressed to  the King of Italy 'and Emperor of8~byss in ia ' ,  after 
the Italian conquest of Abyssinia; see Whiteman, Digest, 2, pp  404-5, as to  refeqences to  territory 
in Poland occupied by the Soviet Union. Because the U K  did not recognise t h ~ t  the eastern part 
of Berlin was part of the German Democratic Republic although it had made it the capital of the 
state, the British Embassy in East Berlin was the Embassy 'to' the German Democratic Republic, 
not 'in' that state; and see Parliamentary Debates (Commons), vol 849, cols 922-3 (29 January 
1973). See also § 55, n 51, as t o  Jerusalem as the capital of Israel. I 

I See § 45, n 18. 
When during the Peace Conference in 1919 it was suggested by  some states th i t  the recognition 
of Finland be made dependent upon the acceptance of certain undertakinis relating to  the 
military situation in the Baltic, especially with regard to  Soviet Russia, the repr;esentatives of the 
USA objected to  the proposal on the ground that 'a nation was entitled cb recognition of 
independence . . . as a matter of right, and it was not justifiable to  put conditions on such a 
recognition simply t o  serve some political purpose'. See Graham, The ~ i ~ l o m a i i c ~ e c o ~ n i t i o n  of 
Border States (pt I, Finland, 1936), p 142. I ' See Hackworth, i, p 192, who points out  that, since 1906, the USA have not accepted conditional 
recognition to  any state. The  same applies to  the period prior to  1906. ! 

After the Second World War  the recognition by  the major Allied Powers of, governments of 
states liberated from German occupation was in several cases made depen'dent upon prior 
satisfaction by them of certain conditions (mostly directed to  ensuring thjdemocratic and 
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a condition in the accepted legal sense of the term,4 and failure on the part of th 
recognised authority to fulfil them would not justify o r  make legally possible the 
withdrawal of recognition. 

§ 52 Withdrawal of recognition The qualifications for recognition - that a 
foreign community o r  authority is in possession of the necessary qualifications 
of statehood, of governmental capacity, or of belligerency - are not necessarily 
enduring for all time. A state may lose its independence; a government may cease 
to be effective; a belligerent party in a civil war may be defeated. In all these cases 
recognition of the former state of affairs ceases to be appropriate and will 
usually' be withdrawn or discontinued.* Withdrawal of recognition is some- 
times accomplished by means of an express notification to the authority from 
which it is withdrawn, or by express statement.' As a rule, however, it 

withdrawal of recognition from a particular government. See H I.auterpacht, BY, 22 (1945), 

' See, as to  the withdrawal of the USA recognition of Montenegro, the communication address 
in 1921 by the Acting Secretary of State to the Montcnegrin Consul-General in charge o f t  

teides', IIQ, 4 (1951). pp 159-77; and see also the certificate from the Foreign Office i 

also AFDI, 26 (1980). pp 888-9. for the similar position of France. 

takes place by the recognition de jure of the rival government dhich has suc- 
ceeded in establishing itself, o r  of the sovereignty of the state whicb has annexed 
another. Thus the United Kingdom withdrew in 1938 its recognitfon of Abyss- 
inia as an independent state by recognising de lure the annexation of that country 
by Italy;4 and in 1939 withdrew recognition from what had been ditherto the de 
jure Government of Spain by recognising the revolutionary goverdment, hither- 
to recognised de facto, as the de lure Government of the whole of Spam. 

In view of the far-reaching consequences of withdrawal of recodnition it must 
be noted: (a) that such effect can be attributed only to  the d e p r e ,  apd not to the 
de facto recognition of the new authorit replacing the state o r  government from 
which recognition is being withdrawn,lYand (b) that it is not permil~sible to infer 

I withdrawal of recognition from acts other than those which unequivocally 
I express the intention of the state In question - in particular,;severance of 

diplomatic relations does not result in withdrawal of recognition." 
1 

§ 53 Recognition and participation in the United Nations' Among the I .  requirements of Article 4 of the Charter for admission to membersh~p of the 
United Nations is that the new member must be a 'state'.' Althoukh there is no 
formal requirement that an existing member must have recognised a new mem- 
ber if it is to  vote for its admission, in practice a favourable vote is not cast in the 
absence of recognition already accorded or imminent. A decision tb admit a new 
member to the United Nations represents the attitudes of the indiv;dual member 
states towards the new community and does not involve a collective act of 
recognition of the new member as a state by a central organ of thelinternational 
community.' Admission to the United Nations secures a new member a place in 

I 

' SeeToynbee, Surrey (1938), i, pp  158-63. See also HaileSelassiev Cableand ~ $ e l e s s  Ltd (No 2) 
119391 C h  182; and Azazh Kebbeda Tesema v Italian Government, d e c i d d ' i n  1940 by the 
Palestine Supreme Court, which received official information that the British re'cognition of the 
Italian conquest of Ethiopia had been withdrawn: AD, 9 (1938-40). N o  36. s e d a ~ s o  $55,  n 34. ' Thus the British Government's acknowlcdgement that Latvia had ceased de facth to exist did not 
entail the consequence that it had also ceased to  exist dejure: see Re Feivel Pikelny's Estate, BY, 
32 (1955-56), pp 288-95. While the grant o f  de facto recognition does not nccess rilv involve the i" - withdrawal of the de jure recognition previously accorded to  a different authority, that consequ- 
ence may nevertheless result if the rccognising state so intends. 
See, eg a statement t o  that effect by the US State Department, in connection Aith US-Cuban 
relations (AJ, 57 (1963), p p  409-10); and P E. E Shipping Corpn v Bunco ~ J r a  el Corner& 
Exterior de Cuba (1964), ILR, 35, p 57. 

I See generally Graham, The League of Nations and the Recognition of States (lb33); Schachter, 
BY, 25 (1948), p p  109-15; H Lauterpacht, Recognition in International Law (1)47), pp 400-3; 
Jessup, A Modern Law of Nations (1949), pp 43-51; Aufricht, AJ, 43 (1949), pp 679-704; 
Rosenne, BY, 26 (1949), p p  437-47; Wright, AJ, 44 (1950), p p  548-59; Briggs,jWS Proceedings 
(1950), pp 169-81; Chen, The International Law of Recognition (1951). pp 21'1-16; Yuen-Li 
Liang, AJ, 45 (1951), pp 689-707; Higgins, The Development of International liaw through the 
Political Organs of the United Nations (1963), pp 130-66; Alexy. Z6V, 26 (1961). pp 495-597; 
Jennings, Hag R, 121 (1967), ii, pp 352-4; Crawford, The Creation of States tn lnternational 
Law (I%'?), pp 129-4 1 ; Dugard, Recognition and the United Nations ( 1  987). ~d to the observer 
status of certaln national liberation movements, see § 49, nn 7-12. 
See Conditions of Admission Case, ICJ Rep (1948), at p 62. 1 ,  

' Seen 17. For the view that a resolution of the General Assembly asserting the status of a state or  
government under international law constitutes (if supported by most memqers of the UN) 
general recognition by the concurring members objectively establishing the fact under custom- 
ary international law, see Wright, AS Proceedings (1954), at pp  32-4. 1 '  
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the general international community despite possible continued non- 
recognition by certain states, since state practice accepts that, even though all 
existing member states assume rights and obligations in respect of a new member 
state, admission' of a new member is consistent with continued non-recognition 
of it by some existing members; thus several Arab states are members of interna- 
tional organisations togcther with lsracl which thcy d o  not rccognisc as a state. 

Once  a statc is a mcmher of thc Unitcd Nations, thc separate qucstion may 
arise whether a particular government is rntitlcd to  appoint representatives to act 
for the state. There is usually no serious prohlcrn where only one rcgirne asserts 
itself as the government of the state,' as whcrc a COMP d'c'tut is quickly successful 
and the former regime is overthrown: the new government's representatives will 
usually take their places without serious questioning, even if some member states 
have not yet recognised it. Problems are, however, particularly likely where, as a 
result of civil war o r  some other revolutionary change, two  o r  more authorities 
claim simultancously to  be the govcrnmcnt of the statc, and thus entitled to 
appoint representatives. In such cascs, cven though acceptance of a representa- 
tive does not necessarily imply rccognition of the appointing g ~ v e r n m e n t , ~  the 
attitudes of existing membcrs will to a considerable extent be determined by 
which of the competing authorities thcy recognise as the government of the state. 
Principle would suggest that a purely nominal authority, albeit continuing to be 
recognised as a government by a number - o r  majority - of the member states, is 
not entitled to  represent the state in question. O n  the other hand, although a 
revolutionary change of  government is not normally the proper occasion for 
reviewing the qualifications of active membership of a state, there is no obvious 
abuse of power involved in a member state withholding its assent t o  a change in 
the representation of a state whereby it would be represented by a government 
whose conduct is considered such as would disqualify its state from membership 
if the case were one of admission of a new statc. 

The General Assembly was confronted with such a situation in and after 1950, 
when the Government of the People's Republic of China obtained effective 
control over the entire Chinese territory (with the exception of the Island of 

As opposed to  sponsorship of a community for rnenihcrship of an organisation one of the 
conditions of membership of which is statehond, or  perhaps even an affirmative vote for 
membership; see § 50, n 21. But cf n 5. Note also n 9. as to the absence of any implication of 
recognition where a state votes for the admission of the reprcscntatives of a government to 
represent a member statc in the organisation. ' But note that in certain circumstances even an uncontested regime's representatives may be 
reiected, but more as a form of sanction than as a result of doubts about recognition: see n 14. 
See the memorandum prepared by the UN Secretariat in 1950, Doc S11466: see n 9. For a 
contrary view see Kelsen, The Law of the United Nations (1950), p 79. 

The Commercial Tribunal of Luxemburg held in 1935 that the admission of Soviet Russia to 
the League of Nation? implied the recognition of the Soviet Governnimt by Luxemburg: Union 
of Soziet Socialist Republics v LnxemLurg andSaar Compnny, AD. 8 (1935-37), N o  34. See also, 
to  the same effect. Scelle, RG. 27 (1921). pp 122-38; I:auchille. pp 334, 335; Anzilotti, Corm di 
drritto intrrnazionnle (3rd cd, 1928), p 172. See also Schiicking und Wehberg. pp 267-69; 
Rougier, RG, 28 (1921), pp  222-42; Coucke, RI, 3rd series, 2 (1921). pp 325-29; Graham, The 
League of Nations nnd Recognition of Stntes (1933). Some members of the League, such as 
Switzerland and Belgium. asserted their right t o  continue in their refusal to  recognise the 
Government of Soviet Russia after the admission of that country to  the League. See Makarov, 
ZoV, 5 (1935), pp  58-9. 
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Formosa whose territorial status was d ~ u b t f u l ) ~  and claimed to  rkpresent the 
State of China in the United Nations.' A t  that time that govehment  was 
recognised only by  a minority of the members of the United Nations. The  
General Assembly, after prolonged study of the matter,9 adopted a tesolution in I 1950 stating that in cases of that description 'the question should be considered in 

I the light of the Purposes and Principles of the Charter and the circumstances of 
eachcase'.I0The resolution also stated that the attitude adopted by tqe Assembly 
or its Interim Committee concerning any such question should be taken into 
account in other organs of the United Nations and in the specialised agencies; 
and that the attitude of the Assembly on  the question does no t  affekt the direct 
relations of individual member states with the state concerned. Thejrepresenta- 
tives of the Government of the People's Republic of China eventually occupied 
the Chinese seat in the United Nations, and the representatives of thPNationalist 
Government ceased to  d o  so, in 1971." 

1 Rival claims to  governmental authority, and associated questions of recogni- 
tion, will often affect acceptance of the credentials of those seeking l o  represent 

I 

' As to  the status of Formosa (or, Taiwan), see § 44, n 5. 1 '  
Literature on the question of Chinese representation in the U N  is extensive, but sde in particular, 
Liang, AJ, 45 (1951), pp  689-707; Briggs, International Organisation, 6 (1952j; pp 192-209; 
Fitzmaurice, YB of World Affairs (1952), pp  36-55; Singh, Termination of &embership of 
International Organisations (1958), pp  147-74; Higgins, The Development of;International 
Law through the Political Organs of the United Nations (1963), pp  152-8; Schick, ICLQ,  12 
(1963). pp  1232-50; Brohi, Hag R, 102 (1961), i, pp  194-210; McDougal and Gokdman, AJ, 60 
(1966), p p  671-727; Dai, Can YBIL, 5 (1967), pp  217-28; Lung-chu Chen ;and Lasswell, 
Formosa, China and the United Nations (1967); Chiu and Edward, AJ, 62 ( 1 9 6 8 ) ~ ~ ~  20,33-40; 
KO-Yung Tung, Harv ILJ, 12 (1971), pp 478-94; Green, YBIL, 10 (1972). pp/102-36; Foc- 
saneanu, AFDI, 20 (1974), pp  115-52; Bailey, The Procedureofthe U N  Securtty C!uncil(2nd ed, 
1988), pp  150-7. See also the literature cited at § 44, n 6. iJ 
In the course of this study the Secretariat in 1950 prepared a memorandum /(DOC 91466) 
suggesting that the question of representation should not be linked with that of re{ognition; that 
what mattered primarily was which of the two governments was in a position f o  employ the 
resources and direct the people of the state in fulfilment of the obligations of mefnbership - in 
essence, whether the new government exercised effective authority within the tkr i tory  of the 
state and was habitually obeyed by the bulk of the population - and that it was akpropriate for 
U N  organs, through their collective action, to  accord that government the right torepresent the 
state, even though individual member states might continue not to  recognise i l a s  the lawful 
government for reasons valid under their national policies. The Secretariat was able to  conclude 
that 'the members have therefore made clear by an unbroken practice that: (I)  a Member could 
properly vote to  accept the representative of a government which it did not recdgnise, or  with 
which it had no diplomatic relations, and (2) such a vote did not imply recognitiodor a readiness 
to assume diplomatic relations'. Practice since then has confirmed this conclusi(m. 

lo GA Res 396 (V). See also, Higgins, The Development of International Law throudh the Political 
Organs of the United Nations (1963). pp  146-50. 1 

" GA Res 2758 (XXVI) (1971). For consequential action taken in some specialised agencies, see 
ILM, 11 (1972), pp  561-71 and 12 (1973), pp  1526-7; as t o  the IMF, IBRD, and &her financial 
institutions, ILM 20 (1981), pp  774-81 ;as regards succession to  the financial obligdtions owed to 
the U N  by China, see ILM, 11 (1972). p 653, and Rissell, AJ, 69 (1975), pp 628433; as to  the 
IAEA and ILO,  see RG, 88 (1984), p p  215-16; as regards the position of Chma in klation to  the 
GA'IT, from which the former (Nationalist) Government notified its withdraw41 in 1949 but 
which purported withdrawal was not recognised as valid by the People's ~ e ~ u b l i d o f  ch ina ,  see 
Chung-chou Li,/ournal of World Trade Law, 21 (1987), pp  25-48 and as regards discontinuance 
of the accreditation at the U N  of the government-controlled Nationalist Chinese'news agency, 
see U N  Juridical YB, 1972, pp  152-6. See also n 20. 1 ;  1 ;  



the state. Both the General Assembly and Security Council, like most interna- 
tional organisations and major international conferences, have established a 
Credentials Committee to examine the credentials of representatives.'2 
Although the committee is primarily concerned with checking that credentials 
are, as documents, formally in order and signed by an appropriate person, creden- 
tials issued by a person or  body whose authority to act for the member state in 
question is not recognised by many states o r  is otherwise in serious doubt may be 
questioned.'3 Somewhat different is the rejection of credentials primarily as a 
mark of disapproval, as happened to HungaryI4 in 1956 and for several subse- 
quent years, and to South Africa in 1970 and subsequently, leading in 1974 to the 
decision to bar that state from participation in the work of the General 

I '  G A  Rules of Procedure, r 27; S C  Rules of Procedure. r 13. 
I '  See Higgins. The Development of lnternntionalLn7~ throsgh the Politicnl Orgnns of the United 

Nntionr (1963). pp 159-64, as to the credentials of the representative of Iraq in 1958, of the 
Yemen in 1962, and of Congo (L.eopoldville) in 1960; Dorfrnan, Hasey, Schmidt and Weil, Harv 
ILJ. 15 (1974). pp  495-513, as to the rival claims to rcprescnt Cambodia in the U N  in 1973; and 
Ciobanu, ICLQ,  25 (1976), pp 351-81; Bailey, The Procedrrre of the U N  Secmity Council(2nd 
ed. 1?88), pp 146-50. The British representative at a meeting of the U N  Trusteeship Council in 
1962 approving the Report on Credentials, said that the Report was 'approved solely on 
the ground that the credentials concerned were considered as tlocurncnts in order, and approval 
should not necessarily he considered as implying recognition of the authorities by whom the 
credentials had been issued': E Lauterpacht, C o n t e m p o r n ~  Prnctice of the UK (1962-11), p 154. 
Thi5 view hac been taken on many subsequent occasions: cec eg UKMII.. BY, 50 (1979). p298;51 
(1980). pp 368.370; 52 (19x1). pp 377,379; and 54 (1983). p 3x3. The approval of credentials by 
the General Assembly is not an 'important qucstion' forpurposesof Art 18 of theCharter,andso 
requires a simple majority vote; but the Assembly may decide otherwise, as it did in 1961 in 
respect of Chinese representation: G A  Res 1668 (XVI). In the Security Council the approval or 
credentials is normally a 'procedural question' for the purposes of Art 27 of the Charter, 
requiring an affirmative vote of any nine members out of 15: G A  Rcs 267 (111) (1949). 

Similar prohlems have arisen over the rcprcscntation of Kampuchea (where the former, and 
generally rccognised. government of General 1.011 Nol was overthrown in 1975 by the Khmer 
Rouge regime undcr Pol Pot, which gained control of Kampuchea, onlv in turn to  bc overthrown 
in 1979 hy thc Popular 1.ihcration 1:ront regime under Ffcng Samrin, with the support of the 
Vietnamese army): see U N  Juridical YI<. 1979. pp Ihfr-Il. and Warhrick. 1CI.Q. 30 (1981), pp 
234-46. See gcncrallv on the situation of Kampuchea, Isoart, KG, 87 (1983), pp 42-104. 

Where credentials are issued by competing authorities within a state, other states, in deciding 
their attitude, will be guided by their views of the competing authorities as the government of the 
state in question, even though the final outcome may still be regarded as not implying recogni- 
tion of the authority whose credentials are accepted. Following the landing of US forces in 
Panama in December 1989 (see § 130, n 14, para 4) the Security Council invited Panama to 
participate in its proceedings, and had to  consider the question of the credentials of the 
competing Panamian representatives (those of the ousted Noriega rcgime, and of the incoming 
Endara administration). In the event n o  decision was necessary, as the rival representatives 
withdrew their requests to  speak. When the debate was taken up in the General Assembly afew 
davs later, onlv the re~resentative of the Endara administration sought to  speak: his credentials 
were not challenged. ' 
See Higgins, The I>eveloprnent of International Law throsgh the Political Organs ofthe United 
Nations (1963). pp 158-9. O n  the events in Hungary in 1956 see generally, Sziksz6y, The Legal 
Aspects of the Hungarian Question (1963); Whiteman, Digest, 2, pp  398-400. Although primar- 
ily a mark of disapproval of the Hungarian Government, the rejection of Hungarian credentials 
was not at the outset divorced from legitimate doubts about recognition of it: see § 45, n 6. 

In 1946 the General Assembly recommended that the Spanish Government be debarred from 
membership of the U N  agencies until a new and acceptable government was formed in Spain: 
G A  Res 39 (I), reversed by G A  Res 386 (V) (1950). 

Recognition of states and  government 

A ~ s e m b l ~ . ' ~  A representative to whose credentials objection is made is nl 
less seated provisionally with the same rights as other representatives I 

organ in which he takes his seat has reached a decision on the matter. 
In none of the matters discussed above is a state or government recog] 

the United Nations, as distinct from the member states. Formally, an 
sense that recognition by the United Nations would take the place of recc 
by individual states, such action is not possible. The position is as reco 
the U N  Secretary-General in 1950: 

'The United Nations does not possess any authority to recognise either a nev 
a new government of an existing State. To establish the rule of coliectivc rcc 
by the United Nations would require either an amendment of the Charter o 
to which all members would adhere.'I7 

Thus a decision by the General Assembly that a community is a state o r  : 
body is its government is essentially a statement that a sufficient nu1 
existin members are of that view to secure the adoption of a resolutior H sense.' A state which did not form part of that majority may in the condl 
international relations continue not to recognise the new community. H ,  
for the internal purposes of the United Nations (and in some cases othe: 
within the United Nations system), such a decision of a United Nation 
may in a true sense be regarded as an act of the organ rather than of the inc 
states, taking effect even for those states which dissented from it. Thus d 
of the Security Council and General Assembly admitting a new state t, 
bership are collective acts of those organs, effective throughout the organ 
The General Assembly's approval in 1948 of the Government of the Rep 
Korea,19 and its decision in 1971 'to recognise the representatives of [the < 
ment of the People's Republic of China] as the only legitimate represent; 

I s  SeeCiobanu, ICLQ,  25 (1976),pp351-81; U N  Juridical YB (1973). p 140, paras 8 and 9 
(1975), p 167; see also ihid (1974), p 183, as to  consequential action in spccialiscd 
Abbot, Augusti, Brown and Rode, Harv ILJ, 16 (1975), pp 576-88; Halbcrstam, AJ, i 
pp 179, 184-91. See also § 22, n 13. 

l6 GA Rules of Procedure, r 29; S C  Rules of Procedure, r 17. See also U N  Juridical YB 
140, para 8. 

I' UN Doc 91466. 
l8  The events connected with the independence of Guinea-Bissau may illustrate this. ' 

independence moveinent in that territory declared its independence from Portugal in SI 
1973, without Portugal's consent. Many states, but not including Portugal, soon re 
Guinea-Bissau as an independent state. In November 1973 G A  Res 3061 (XXVIII) s 
'the recent accession to  independence of the people of Guinea-Bissau, thereby cre 
sovereign State of the Republic of Guinea-Bissau', and in G A  Res 3067 (XXVIII) Guint 
was invited to  participate in the Law of the Sea Conference. In August 1974 Port 
Guinea-Bissau concluded an agreement which provided that 'the de jure recognitic 
Republic of Guinea-Bissau, as a sovereign nation, by the Portuguese State, will take 
September 10 1974': ILM 13 (1974), p 1244. In September Guinea-Bissau became a m 
the United Nations: G A  Res 3205 (XXIX). For comment see Bryant, Morrison, Scl 
Seder, H a m  ILJ, 15 (1974). pp 482-95. For the view of the U K  (shared by other states) t 
time G A  Res 3061 was adopted Guinea-Bissau did not satisfy the normal obiective cr 
recognition of a state and that Portugal continued to  have sovereignty over the terri 
Cmnd 5568, pp  16 and 57. 
GA Res 195 (111): see § 40, n 16. 
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China to the United  nation^,'^^ may be regarded in the same way, as may 
decisions associated with the grant of observer status to certain national libera- 
tion  movement^.^' 

More ambiguous are some decisions of the Security Council inviting com- 
munities whose statehood is in doubt to participate in its discussions. Article 32 
of the Charter allows the participation, on invitation, of 'any State which is not a 
member of the United Nations': invitations in particular cases may be regarded 
as acceptance by the Security Council of the statehood of the communities in 
question, or as a flexible interpretation of the term 'State' for purposes of Article 
32 in the interests of an overriding concern for the peaceful settlement of 
disputcs. Thus the invitation in 1947 to Indonesia to participate in Security 
C:ouncil discussions, despite reservations by many members of the Security 
Council as to Indonesia's independent statehood, is probably better regarded as 
not involving any rccognition by the Security Council of Indonesia as a state.22 
There may be advantage in the context of decisions by United Nations' organs in 
avoiding the word 'recognition', the usual connotations of which are inappropri- 
ate for such actions. 

Member states d o  not participate in certain decisions by the Secretariat of the 
United Nations whether a body is to be treated as a state or government. Such 
decisions arise notably in connection with the Secretary-General's functions in 
registering treaties,13 in acting as a depositary of a treaty, in issuing invitations to 

G A  Res 2758 (XXVI): scc n 1 I .  The followingvicw was esprcssed hy thc 1,cgal ServiceoftheUN 
Secretariat: 'The conclusion cannot therefore bc cscapcd that a decision on rccognition of a 
Government was taken when General Assembly resolution 2758 (XXVI) was adopted and it is 
irrelevant that, in their bilateral relationships, sonic Mcmbcr States may take adifferent stand. By 
that resolution, the Gcncral Assenihly determined for its own purposes that the Government of 
the Peoplc's Kcpublic of China was the only Icgitirnatc C;ovcrnmcnt of China and that the 
authorities on Taiwan had no lawful claini to that Government': U N  Juridical YB (1972), p 155. 

See also U N  Juridical YB (1974), p 158, for the conclusion that Gcncral Asscmbly resolutions 
inviting the Democratic Republic of Vietnam to  certain international conferences were 'un- 
equivocal indications' that thc Assembly considcrcd the DRV to  be a state. 
See § 49, n 7. 
Ripertoire of the Practice of t l ~ e  Sccrrrity Corrncil 1946-51, pp 117-18, 121-2; Higgins, The 
Development oflnternational Law through the Politicdl Organs o f t l~e  United Nations (1963), pp 
50-51; see also pp  51-52, and Eagleton, AJ, 44 (1950). pp 277-302, regarding Hyderabad In 
1948; and Rosenne, Israel Year Rook on Humnn Rights. 13 (1983), pp 295-330, regarding Israel 
in 1948. But non-recognition has been the basis for not inviting a community to  participate: see 
eg the discussion in 1968 concerning the German Democratic Republic, ibid, Supplement 
1966-68, pp 63-4. As an alternative to participation on the basis of Art 32 of the Charter, 
representatives of unrecognised communities have sometimes bccn able to  participate in Security 
Council discussions undcrr39  of its Rulcs of Proccdurc, which allows forattcndance by persons 
acting in somc individual capacity to  assist the (:outicil in its discussions. This provision 
frequently makes consideration of questions of rccognition unnccessary, hut not always: see eg 
the discusrion in 1971 ahout thc possil,ility of inviting rcpresentatives from Bangladesh, ibid, 
Supplement 1969-71, pp 41-3. As to  the legally controvcrsial dccisions of the Security Council 
in 1975 and 1976 to  invite the Palestine Liberation Organisation to  participate in certain 
meetings, see Gross. AJ, 70 (1976), pp 470-91. 
In 1955 the Secretariat issued a statement to  the effect that in relation to  the registration of an 
instrument submitted by an unrecognised regime the registration does not imply a judgment on 
the nature of the instrument o r  the status of the party concerned, and does not confer on the 
instrument o r  the party a status which it does not already have: U N  Repertoire, Suppl N o  1,2,pp 
400-3. See generally § 663. 

Recognition of states and governm 

conferences pursuant to  resolutions of the General Assembly, and a1 
ing whether a communication is to be brought to the attention of I 

Council as emanating from a 'State'. The Secretary-General, in taki 
these matters, for example in deciding upon the exercise of his f 
applying an 'all states' formula in relation to  an entity whose statu. 
does not regard it as within his competence to determine whether or r 
is a state and instead relies on guidance from the General Assen 
Secretary-General also has a certain discretion in accepting the establi 
permanent observer office to the United Nations by an authority wl 
member of the organisation: while such offices have been establish1 
which have not been generally recognised they have not been perrr 
case of a 'government' which is actively contending for power wi 
against the established government,25 nor in the case of a seceding p; 
which has not yet established the permanence of its secession. 

§ 54 The principle of non-recognition' Recognition will not, o 
granted to a state o r  government which does not meet the requi 
recognition. Even where those requirements are satisfied, states m; 
less not grant recognition; for example, when the non-recognising I 

the grant of recognition as entirely a matter of policy,2 o r  where to gr 
be inconsistent with particular international obligations binding up 
recognising state.3 

Recognition may also be withheld where a new situation origina 
which is contrary to  general international law. The principle ex ini 

" See U N  Juridical YB (1964), p 237; ibid (l966), p 239; ibid (1974), p 157; ibid (I9 
(1976), p 186. 

25 Thus both North and South Korca have such offices in New York: see § 40, n 16. 
'Provisional Government of South Vietnam' was unable to  realise its intention o 
liaison office to  the U N .  As to  the Palestine Liberation Organisation, see § 49 

I O n  the doctrine of non-recognition see Hill, Recent Policies of Non-recognition 
Conciliation Pamphlet, 1933) N o  293, pp 37-44; Graham, In Quest of a Law 
(1933), pp 19 et seq; Wild, Sanctions and Treaty Enforcement (1934). p p  1 
Non-recognition as a Legal Obligation (1934), pp 152-72, and Geneva SpecialStu 
N o  4; H Lauterpacht, Legal Problems in the Far Eastern Conflict (1941), pl 
Recognition in International Law (1947), pp 395-400 and ch 21; Borchard and M 
Problems in the Far Eastern Conflict (1941), pp 157-78; Langer, Seizure of 
Stimson Doctrine and Related Princibles (1947); Wright, AJ, 26 (1932), pp 342-4 
(1933), pp 39-61; McNair, BY, 14 (1933), pp 65-74; Fischer Williams, GrotiusSoc 
pp 109-29, in Hag R, 44 (1933), ii, pp  263-309, and HLR,  47 (1934). pp 776-79' 
ASProceedings (l933), pp 40-55; Chailley, RI (Paris), 13 (1934). pp 151-74; Hcrz 
17(1936), pp 581-90; Scelle, Hag R,  55 (1936). i, pp  126-35; Wchberg, Krieg rrnd 
Wandd des Vdkerrecht (1953), pp 88-1 15, and in Festschrift f i rJean Spiropor 
433-43; Bierzanek, AI:DI, 8 (1962). pp 117-37; Brownlie, International Law 
Force by States (1963), ch XXV; Zivier, Die Nichtanerkennung im modernen Volk 
Blix, Hag R, 130 (1970). ii, pp  652-77; Crawford, The Creation of States in Inte 
(1979), pp 120-28; Dugard, Recognition and the United Nations (1987), pp 24-' 
also nn 6 and 12. 
S e e s 4 0 , n  11. ' See eg § 38, n 5. 
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oritur is well established in international law,4 and according t o  it acts which are 
contrary t o  international law cannot become a source of legal rights for a 
wrongdoer. Furthermore, where a situation is found t o  be illegal, states for 
whom that finding is binding have an obligation t o  bring that illegal situation to 
an end.5 There is, however, n o  settled view" how far as a matter of international 
law the unlawful act is to  be regarded as null and void, o r  as voidable, o r  as merely 
giving rise t o  a claim by an injured statc for rcdrcss. 

T o  grant recognition t o  an illegal act o r  situation will tend t o  perpetuate it and 
t o  be  of benefit t o  the state which has acted illegally. A policy of non-recognition 
would avoid such consequences; and states have on occasion expressly declared 
their intention not in the future t o  validate by an act of recognition the fruits of 
illegal conduct. Thus  when in 1931 Japan invaded the Chinese Province of 
Manchuria, and there purported to  establish a separate State of Manchukuo, Mr 
Stimson, United States Secretary of State, informed both Japan and China on 7 
January 1932, that the United States 

'cannot admit the Icgality of any situation dr frrcto nor docs it intend to recognise any 
treaty or agreement entered into bctwccn these Governnlents or agents thereof 
which may impair the treaty rights of the United States.. . and that it does not intend 
to recognise any situation, treaty or agreement which may be brought about by 
means contrary to the covenants and obligations of the Treaty of Paris of August 27, 
1928'.' 

This was nothing less than a declaration, that the United States would not  in the 
future do anything t o  legalise by recognition the illegal act and its presumably 
invalid results. By that declaration the United States did not  assume any legally 
binding obligation not to  grant rccognition in thc future. 

The  development from such a unilateral declaration of policy t o  an inter- 
national legal obligation t o  withhold recognition of illegal conduct has been 
hesitant and incomplete. States d o  not  in practice acknowledge any general 
obligation under international law permanently t o  withhold recognition of 
illegal acts o r  their consequences. They more usually act o n  the view that, while 
they may refrain from recognising the consequences of illegal conduct, the 

The ICJ has repeatedly held tha t  a unilatrral act which is not in  accordance with law cannot 
confer upon a state a legal right. See the Order of 6 December 1930, in the case of the Free Zones 
oJUpperSaz.oyand the District of Gex (2nd phase), PCIJ, Series A, No 24; the Order of 3 August 
1932, concerning the South-Eastern Territory of Greenland, ibid, Series A/B, No 48, p 285; the 
Advisory Opinion of 3 March 1928, in  the case of the Jurisdiction ofthe Courts ofDanzig, ibid, 
Series B, No 15, p 26; the Judgment of 5 April 1933, in  the case of the Legal Status of Eastern 
Greenland, ibid, Series A/B, No 53. pp 75, 95; and the Advisory Opinion on the Legal 
Consequences for States ofthe Continued Presence of South Africa in Namibia, ICJ Rep (1971), 
pp 46-7. For an apparent but not real exception see the Judgment of 24 June 1932, concerning the 
Interpretation of the Statute of Memel (iurisdiction), ibid, Series AID, No 47, p 336. ' Legal Consequences for States ofthe Continued Presence ofSouth Africa in Namibia, ICJ Rep 
(19711. ar n 54 
\ -  -,. -- r - ' " 
The matter is discussed bv Verziil, RI (Paris), 15 (1935), pp 284-339; Guggenheim, Hag R, 74 
(1949), i, pp 195-263; Marek, Identity and Continuity of States in Public International Law 
(1954). pp 553-87; Jennings, Cambridge Essays in International Law (1965), pp 64-87; Cahier, 
RG, 76 (1972), pp 645-91. See also literature citcd at n 1. 
See AJ, 26 (1932), p 342; Documents (1 932), p 262. See also Dugard, Recognition and the United 
Nations (1987), pp 24-40. 

I 
illegality of an act and any consequential invalidity of its results may, I in general,8 
be wholly or partially cured by an individual o r  collective act of other states who, 
by an express act of recognition, may henceforth treat as valid the new situation, 
notwithstanding the initial illegality of the act o n  which it is based. Such express 
recognition has also often been sought and given when the validity of the title 
claimed by a state has been doubtful o r  controversial.' i n  such cases rccognmon, 
to the extent t o  which it is given'0 (including the extent, if any! t o  whlch ~t is 
retroactive), amounts t o  an express waiver of claims conflicting with the right 
thus recognised. I 

A gradual change in this attitude may be  discerned with the development of 
rules of international law proscribing war  as an instrument of national policy, 
and more generally prohibiting recourse t o  the use o r  threat of armed force 
against another state. A t  least where the illegality of a si tuat~on/derives from a 
violation of such rules, states are readier t o  accept an obligation of non- 
recognition, although still probably less as a matter of general international law 
than within the framework of particular treaty commitments. 'I'hus in 1932 the 
Special Assembly of the League of Nations adopted a resolution declaring that 'it 
is incumbent upon the Members of the League of Nations not  t o  recognise any 
situation, treaty or agreement which may be brought about by means contrary to  
the Covenant of the League of Nations o r  t o  the Pact of Padis'." So far as 
members of the League were concerned, the obligation implied inlthat resolution 
must be regarded as declaratory of the obligations of Article 10 df the Covenant 
in which members of the League agreed t o  guarantee the existing territorial 
integrity and political independence of other members of the L!eague.I2 

' As to obligations arising under the UN Charter in relation to Southern ~hbtesia and Namibia 
see, respectively, § 55, n 8 and § 55, n 65ff. 
See eg the recognition in 1920 of the sovereignty of Norwav over the Spi;sbergen: TS No 18 
(1924); the recognition in 1920 of Roumanian sovereignty over Bessarabia: ~ertslet's Commer- 
cial Treaties, xxix, p 1024; the recognition in 1929 by thevatican City of the ekisting rerritory of 
the Kingdom of Italy: see § 101; the recognition by PapuaNew Guinea and Australia, by Art 2 of 
theirtreaty of 18 December 1978, of sovereignty over certain islands: ILM, 1$(1979), p 291 ; and 
see the Legal Status of Eastern Greenland Case (1933) for an account of the) Danish efforts to 
secure formal recognition of her sovereignty over Greenland: PCLJ SeriesjAIB, No 53. For 
consideration of treaties as evidence of acceptance of territorial sovereigntk see the Western 
Sahara Case, ICJ Rep, 1975, pp 49-56. 

- 1  

lo See the Exchange of Notes of 18 and 19 November 1930, between the UK and Norway In wh~ch 
the former recognrsed Norweg~an soveretgnty over Jan Mayen Island. ~8 the UK had no 
information concernmg the reasons for the Dan~sh Decree extendmg Dan~sh~$overe~gntv to the 
~sland in questlon, the Brmsh recogn~t~on was expressed to be 'mdependently of and w~th all due 
reserves In regard to the actual grounds on wh~ch the annexation may be based': TS, No 14 
(1931). See also 6 256, n 3, para 4, on the recognltlon by Norway tn  1930 of Br~ttsh (Canad~an) , , 
soverelgnty ove; Sverdrup'lsland I 

" Off J, Spec~al Suppl (1932), No 101, p 8,  Documents (1932), p 284 See to the same effect the 
communicat~on of 16 February 1932, of the Pres~dent of the Councd to the Jabanese representa- 
tive: Off J (1932), p 383. The Resolut~on of the Assembly of 1 1  March 1932, was general In 
character and not l~m~ted to the part~cular d~spute then before the ~ouncd! 

There was a d~spos~t~on to questlon the bmdtng character of th~s, as ~nileed of any other 
resolut~on of the Assembly: see BY, 16 (1935). pp 157-60. 1 
In fact in the resolut~on of the Councd of the League of 16 February 1932 (see n 1 I), the 
obl~gat~on of non-recognltlon IS descr~bed as follow~ng from the terms of Art 10 

On the non-recognltlon of Manchukuo, see Toynbee, Survey (1932), ppj452-69; Lmg, La 
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O n  10 October 1933, a considerable number of American states, including the 
United States, signed an Anti-War Pact of Non-Aggression and Conciliation in 
which they undertook not t o  recognise territorial arrangements not obtained 
through pacific means o r  'the validity of an occupation o r  acquisition of territory 
brought about by armed force'.'-' A number of European states subsequently 
adhered to  that Convention. In 1938 the Conference of American States adopted 
at Lima an emphatic resolution on non-recognition of acquisition of territory by 
force.I4 The Bogoti  Charter of the Organisation of American States of 30 April 
1948, provides that 'no territorial acquisitions o r  special advantages obtained 
either by force o r  by other means of coercion shall be r ecogn i~ed ' . ' ~  The illegality 
of resort t o  the threat o r  use of force against the territorial integrity o r  political 
independence of any state is now firmly established by Article 2 of the Charter of 
the United Nations and now has the character of  irds cogens. The Declaration of 
Principles of International Law concerning f-ricndly Relations and Cooperation 
among States, adopted by the General Assembly in 1970, stated that n o  territorial 
acquisition resulting from the threat o r  use of force shall be recognised as legal.I6 
The General Assembly and Security Council have, in relation to  a number of 
particular situations, passed resolutions to similar effect. 

§ 55 State  practice a n d  non-recognition State practice since the 1930s has not 
been uniform regarding non-recognition of the consequences of illegal acts (not 
all of which havc involvcd the illegal use of force). Although non-recognition has 
been accepted as appropriate, it has not bcen inevitable, particularly if the illegal 
act appears in practice to  have become irreversible. The  principles ex iniuria ius 
non oritur and exfacto ius oritur conflict; the former plays an essential part, but, 
in an international community with weak cnforccment procedures, there has 
been little practical alternative to  allowing the latter t o  prevail in the long term. 

Position et lrs droitr dtr Japon en Mnndchorrric (1933): Mong, La Position jr&fiqire drt Japon en 
Mandchoririe (1933); Geneva Spccial Stsdies, v (1934), N o  3; Willoughby, The Sino-Japanese 
Controrrrsvandthe LeagiieofNations (1935). pp 516-35: ZaV, 4 (1934). pp 72,73; Chailley, RI 
(Paris). 13 (1934), pp 151-74; Cavari., RG, 42 (1935). pp 5-99. " Article 3: I.NTS, 163, p 393. Scc alsn Art I I of the Montcvidco Convention on the Rights and 
Duties of States 1933: LNTS, 165, p 19. 

I' The resolution, after reiterating previous American declarations on the subject of non- 
recognition, declared. as a fundamental principle of the public law of America, that the occupa- 
tion o r  acquisition of territory as the result of conquest bv force has n o  legal effect. It was 
declared that the pledge of non-recognition was an obligation which could not be avoided either 
unilaterallv o r  collectively: AJ. 34 (1940). Suppl. p 197. And see Gutierrcz, La doctrina del 
non-rrconocimicnro dr la conqrrista rn Amtriar (1938). In July 1940, at the meeting of the 
Ministers of Foreign Affairs of the American Kcpublics, a convention was adopted providing, in 
view of the principle of non-recognition of transfers of territory brought about by force, for 
provisional administration of the territories in question, situated in the Western Hemisphere, by 
one o r  more Amcrican statcs on lines approaching suhstantiallv those of the mandate system 
under the Covenant of the 1.eaguc: AJ, 35 (1941). Suppl. p 28. 

" AJ, 46 (1952). Suppl. p 47. 
I h  G A  Res 2625 (XXV), 1st principle; see also G A  Kes 2734 (XXV) (1970). para 5, and Art 1 1  of the 

draft Declaration on the Rights and Duties of States, prepared by the I L C  in 1949 (YBILC 
(1949). p 288). See also § 263. 
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Certain instances' of this state practice may be mentioned, i n v o l k g ,  first, the 
creation of a new state,2 second the absorption of one state by another, and third 
the seizure o r  occupation of foreign territory. 

( I )  Creation of new states I 

In March 1939 Germany invaded Czechoslovakia3 and set up ad  independent 
State of Slovakia in part of the country, while making Bohemia a/ld Moravia a 
Protectorate forming part of Germany. These events were p n e r l l l y  protested 
against, and regarded as 'devoid of any basis of legality'. ~evkr the le s s ,  the 

I situation prescribed by Germany was effectively established, and was in due 
course recognised by most European  state^.^ However, with the outbreak of the 
Second World War in September 1939 a gradual withdrawal of recoknition of the 
German-established state of affairs took place, accompanied by rk-recognition 
of the former Republic of Czechoslovakia with a governme4t in exile in 
L ~ n d o n . ~  I 

I An obligation to  refrain from granting recognition clearly aqose after the 
government of the British colony of Southern Rhodesia on 11 November 1965 
declared Rhodesia an independent state.7 The  Security Council the following 

I 

I 

I See also § 386, nn 11-13, as to  non-recognrtron of natronaltty purportedly conferred rn crrcumst- 
ances contrary to  rnternatronal law, ~ n c l u d ~ n g  unlawful annexations of terrrtory), § 1 I3 as to 
treatment accorded to  foreran legtslatron generally whrch IS contrary t o  ~nterna t~onal  law, § 641 
as to Art 52 of the Vrenna Conventron on the Law of Treatres, provrdrng for a treaty to  be v o ~ d  ~f 
rts conclusron has been procured by the threat o r  use of force; and § 268 as to  prescr~ptrve trtle to  
terrrtory orrg~nally acqu~red unlawfully 1 

' The purported establ~shment of the State of Manchukuo by Japan rn 1931 has already been 
mentioned at § 54, n 12 I 

' See generally, Marek, Identrty and Contrnurty of States rn Publrc ~nternat tonal l~aw (1954), pp 
283-330. See § 59, n 7 As to  the puppet state of Croatra set up by Germany rnlthe terrnory of 
Yugoslavsa whde IC was under bell~gerent occupatron dunng the Second World War see Re Dues 
for Reply Coupons Issued tn Croatza, ILR, 23 (1956), p 591. I ' See eg statement by the Brrtrsh Prrme Mrnrster rn Parlrament o n  20 March 1939: Parlramentary 
Debates (Commons), vol 345, col 887. 
Thus the U K  gavede faao recognrtron to  the Government of Slovakra In May I439 (Parltamen- 
tary Debates (Commons), vol 347, col 961), and gave de facto recognrt~on toithe posrt~on rn 
Bohemra and Moravta In June 1939 (tbrd, vol348, col 1786) As t o  the posnron bf Australla, see 
Anglo-Czechoslovak & Prague Credrt Bank v Janssen, AD, 12 (1943-45), N o  1 1 ,  and as to  
France see Kiss, Ripertotre, 3, p 106, and Jellrnek v Livy  (1940), RG, 51 (1947),b 250, and as to  
the USA, see Whrteman, Drgest, 2, pp 346-52 See also AJ, 33 (1939), p p  570,761, AJ, 34 (1940). 
p 133; Re Larwm's Clarm, ILR, 22 (1955), p 152, and Slovak Natronallnternment Case (1970), 
ILR, 70, p 691 
The ~ncorporatron of the 'protectorates' of Bohemra and Moravra Into Germany was accompa- 
n~ed by legrslatron conferr~ng German natronalrty on 'ethnrc Germans' In those terr~torrec 
Courts have reached drfferrngconclucrons about the effects of the natronalrtv co conferred See eg 
Slouzak Mtnortty rn 7eschen (Natronaltty) Case (1940), AD, 1 1  (1919-41). N o  93, German 
Nattonalrty (Annexatton of Czechoslovakta) Case, ILR, 19 (1952). N o  56, Sarl 'Koh-I-Noor-L et 
CHardtmuth'v SA Agebelet al(1959). ILR, 47, p31 Seealso Land Regtstr)! of Waldsassenv The 
Towns of Eger (Cheb) and Waldsascen (1965), ILR, 44, pp 50, 57ff I 

' Southern Rhodesra was a self-governmg colony under a constrtutton granted In 1961 It pur- 
ported unrlaterally to  declare rtself an rndependent state wrth a new constrtutrod; and adopted a 
further, republrcan, constltutlon rn 1970 The UK,  by the Southern ~ h o d e s ~ d  Act 1965 and 
Orders In Councrl made thereunder, declared rllegal the new constltutlon rntioduced by the 
rebel regrme and took other steps to  Impose tts legal authorrty over Southern Rhodesra. See a150 
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day adopted a rcsolution calling on 'all Statcs not to recognisc this illegal racist 
minority regime':' ten days later the Council recorded that it regarded the 
declaration of independence as having no le a1 validity, and repeated its call on all 
states not to recognise the illegal regime$ In 1970 the Council decided that 

Parliamentary Debates (Lords), vol336, col343 (8 Novcmber 1972). Howcvcr, the rebel regime 
remained in administrative and cxecutivc control of the country; none of the British legislation 
was enforced within Rhodcsia. Courts thcrc hcld thc rebel rcgime to  be, at first, a de facto 
government of Rhodesia, and latcr thc dr jurr govcrnmcnt, with powcrs of Icgislation and 
administration accordingly: Afadzimbamrrto v 1.arrlncr-Rurkc (1960-68). 11.R. 39, p 61; R v 
Ndhlozw (1968), ILR, 53, p 50. So far as thc British Covcrnmcnt was conccrncd, the illegal regime 
was not regarded as the government of thc territory in any capacity, de jxre or  de facto, and the 
government of the territory was the govcrnmcnt provided for in the 1961 Constitution as 
modified from time to  time, although it was acccptcd that in practice much of it was temporarily 
inopcratire: Parliarnentn~~ Dehnrcs ((:ommons), vc)l 953, col 510 (writtcn answcrs, l i July 
1978). Courts in thc UK have rcgardcd thc rchcl authorities as an unlawful rcgime, and its 
legislative and administrative acts to  he without lcgal effect: Mndzimbam~to v Lardner-Rurke 
[I9691 A C  645: Adams v Adams 119701 3 WLR 934; Kejames 119771 1 All ER 364. However, the 
UK's continued constitutional responsibility for Southcrn Rhodesia was not such as to  make the 
Crown in right of thc UK liable in rcspcct of a plaintiff's unlawful arrcst and dctcntion by the 
illegal regime in that country: Mutasn z+ Attonrc?$-Gr~ternl[1979] 3 All ER 257. By thc Southern 
Rhodesia (Marriages, Matrimonial Causes and Adoptions) Order  1972 certain acts performed in 
Rhodesia were declared not to  be regarded as unlawfully performed solely because they were 
performed pursuant to, o r  by persons appointed under, the unlawful constitution: SI 1972 No 
1718. Cf the decision of a New Zealand Court  in Bilang v Rigg (1971), ILR, 48, p 30. See also 
§ 49, nn 27-31. In Shyu /eng Shyong v Esperdy (1969). AJ, 63, p 828, a US court held that the 
USA recogniced the UK as the lcgitirnatc govcrnmcnt for Southern Rhodcsia; and see Ngai Chi 
Lam v Esperd~! (1969). ILK, 53. p 536. Even in the absencc of general recognition by the 
international community. Rhodesia was hcld by a South African court nevertheless to  be astate, 
although not the same 'Rhodesia' with which an carlicr agreement had been concluded, which 
thcrefnrc was no longer in force: Stntc v Omtbrrizcw (1976). I1.R. 68. p 3. 

As to  the constitutional aspccts of thc Rhodcsian rebellion see I.ang, Rhodcsia 1.J (1965). pp 
65-108: Marshall, ICLQ, 17 (196R), pp 1022-34; Wclsh, LQR, 83 (1967), pp 64-88; Eekelaar, 
MLR, 30 (1967). pp 156-75; Pallev, ibid, pp 263-87; Dias, CLJ (1967), pp 5-10; Wharam, ibid, 
pp 189-213; HonorC, ibid, pp 214-23; Le Koux, Rhodesia LJ, 1969, pp  40-81. ' S C  Res 216 (12 November 1965). See generally Fawcett, BY, 41 (1965-66), pp 103-21, especially 
109-16; Fischer, AFDI, 1 I (1965), pp  41-69; Zacklin, The United NationsandRhodesia (1974); 
Barbier, RG,  81 (1977), pp 735-771; Nkala, The United Nations International Law and the 
Rhodesian Independence Crisis (1985); Dugard, Recognition and the United Nations (1987), pp 
90-8. 

As to  sanctions against Southern Rhodesia, see SC Res 217 (1965), 221 (1966) (authorisinga 
blockade of the Mozambique port of Beira), 232 (1966) and 253 (1968); and Fawcett, BY, 41 
(1965-66), pp 103-21; Cryer, Aust YBIL, 1966, pp 85-98; Hopkins, C I J ,  1967, pp 1-5; 
Halderman, ICLQ,  17 (1968), pp  672-705; McDougal and Reisman, AJ, 62 (1968), pp 1-19; 
Howell, AJ, 63 (i969), pp  771-82; Cadoux, AFDI, 26 (1980). pp 9.22-9; Willaert, Rev Belge, 18 
(1984-85). pp 216-45. Sanctions ended in 1979 (see SC Res 460). falling away automatically, in 
the view of the UK, with the return to  lcgality of the colony (see U K  statement in the Security 
Council on 21 December 1979). 
S C  Res 217. In the same resolution the Security Council called on all states not to  entertain any 
diplomatic o r  other relations with the illegal regime. In a further resolution in 1968 the Council 
emphasised the need for the withdrawal of all consular and trade representation in Southern 
Rhodesia (SC Res 253), and in 1970 it further dccided that member states shall immediately sever 
all diplomatic, consular, trade, militarv and othcr relations that thcy may have with the illegal 
regime and terminate any reprcscntation that thcy may maintain in the territory (SC Res 277). A 
US Court  of Appeals rejected an attcmpt to  forcc the US Government to  deny entry to  theUSA 
of persons travelling on Southern Rhodesian passports, as was requested in S C  Res 253: Kangaiv 
Vance, AJ, 73 (1979). p 297. 
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I 
i 'Member States shall refrain from recognising this illegal r e g i ~ e ' ,  and called on 
I them 'to take appropriate measures, at the national level, to ensure that any act 

performed by officials and institutions of the illegal regime in Sopthern Rhodesia 
shall not be accorded any recognition, officially o r  otherwise, ihcluding judicial 
notice, by the competent organs of their State'.'' States observed these 
obligations to withhold recognition." The situation was regularised at the 
Constitutional Conference held at Lancaster House, London, from 10 Septem- 
ber to 15 December 1979,12 which led to the resumption of constitutional 
authority by the United Kingdoml3 and then, after elections'in Rhodesia, to  

I independence for that country in 1980 under the name of Zimbabwe.I4 
I The proclamation of a Turkish Cypriot State in the northern part of Cyprus 

followed the invasion of the island by Turkish forces in July 1974 In response to a 
Greek c o ~ p  dd'Ptat which threatened to annex Cyprus. ~ h e l e  developed in 
practice two autonomous administrations, one for the Greek Cypriot commun- 
ity and the other for the Turkish Cypriot community. In February 1975 the 
Turkish Cypriot administration proclaimed the formation bf the 'Turkish 
Federated State of Cyprus' in that part of Cyprus under its ~ o n t r o l . ' ~  Although 
the only effective administration in that part of Cyprus, tqat state and its 

lo SC Res277(18 March 1970). See also 5 C  Res 288 (17November 1970)and G A  Res2946 (XXVII) 
(1972) After the illegal regrme had In 1978 reached an 'rnternal settlement' wrth certarn other 
elements rn Rhodesra regarding the futtrrcof thecountry, thcSecurr t~  Council dcclared anv such 
settlement 'rllegal and unacceptable' and called upon all states 'not to  accord any rccognrtron to  
such settlement': SC Res 423 (14 March 1978) 

" The Security Council established a conimittce'to keep under review the in&lcmentation of the 
various sanctions adopted by the Council: S C  Res 253 (1968). The Committee was dissolved by 
SC Res 460 (19791. !: 

'' Cmd R.zR.~-1980; ILM. 19 (1980). pp 387-408 The  Sccurrty Councrl cndorced the 1 ancaster 
House Agreements In SC Res 460 (1979) and 463 (1980), and called for st&< to  termmate the 
measures taken agarnst Southern Rhodesra pursuant to earlrer resolutrons See Rousseau, RG, 84 
(1980). pp  413-18. 

" Southern Rhodesra Act 1979; Southern Rhodesra Constrtuted (Interrm Provrsrons) Order 1979 
IS1 1979 N o  1571) 

" hrnbabwe Act 19?9; Zrmbabwe Constrtutton Order  1979 (SI 1979 N o  1600). And see Cadoux, 
AFDI, 26 (1980). pp  9-29 

l 5  See generally Coussrrat-Coustl.re, AFDI, 20 (1974), pp  437-55, RG, 79 (1975), pp  1109-11. 
Tornarms, The Turkrsh Invaston of Cyprus nnd Legal Problems Arrsrng Therefrom (1975); 
contrrbut~ons by Wolfe, Jacovrdes, Tamkoc and Wrmetz, AS Proceedtngs ,(1984), pp 107-32, 
Necatrgrl, Our Republtcrn Perspectrve (1985), and The Cyprus Questtonandthe Turkrsh Posrtlon 
tn Internattonal Law (1989). Dugard, Recognrtron and the Untted Natrons (1987). pp  108-1 1 
See also § 131, n 41 

The actrvrtres of Turkrsh forces tn Cyprus gave rrse to  proceed~ngs brough! by Cyprus agarnst 
Turkey before the European Commrsszon of Human Rrghts. The  Commpsron regarded the 
Government of the Republrc of Cyprus as competent to  rnstrtute the proceedings, notwrthstand- 
rng rts non-recognrtron by Turkey, and held theTurkrsh Federated State of Cyprus not to be an 
entlty exerc~srng lurrsdrctron In northern Cyprus See Cyprusv Turkey, YBEFHR, 18 (1975). pp 
82, 112-20, and YBECHR, 21 (1978), pp  100, 226-34. I l6  Thrs state was not, however, proclarmed as a soverergn mdependent state but as an autonomous 

I state wlthrn a federatron - the fedcratron In questron not then cxrstrng, but bemg envrsaged as a 
federal state of Cyprus, the other constrtuent part of whrch would be a ~ r d k  Cyprrot State In 
September 1975 the Turkrsh Cyprrot Assembly authonsed the declaratron of the Turkrsh 
C y p r ~ o t  part of Cyprus as a fully rndependent state. 
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governing authorities have not been generally recognised." In March 1975 the 
Security Council regretted the proclamation of the Turkish Cypriot State but did 
not in terms call for its non-recognition, calling instead for the avoidance of 
action which might divide the island.IR In November 1983 the 'Turkish Republic 
of Northern Cyprus' was proclaimed as an independent state, which has been 
recognised only by Turkey;I9 the Security Council regarded the proclamation as 
' in~a l id"~ .  (while referring to the Turkish Cypriot authorities', thus perhaps 
according some undefined degree of recognition). 

In 1976 South Africa established the Transkei as an independent ~ t a t e . ~ '  The 
General Assembly of the United Nations, which regarded that independence as a 
'sham' and South Africa's action as an aspect of, and thus tainted by what it 
considered to be the illegality of, that country's policy of apartheid, declared the 
independence of the Transkei to be 'invalid' and called on governments 'to deny 
any form of recognition to the so-called independent T r a n ~ k e i ' . ~ ~  South Africa 
has subsequently purported to establish further similar independent states - 
Bophuthatswana (1977)," Venda ( 1 9 7 9 ) ~ ~  and Ciskei (1981)25 - and these have 
been treated by the international community in the same way as it responded to 
the establishment of Transkei. General Assembly resolutions condemning these 
acts and calling for non-recognition of them have been endorsed by the Security 
C o ~ n c i l : ~ ~  although these various resolutions are not binding, states have in 
practice complied with them.27 

" The Republic of Cyprus was established in 1960 (ree § 40, n 4). On 5 July 1978 the British 
Government stated that they 'recognised only one (;ovcrnnlent in Cyprus, that of the Republic 
of Cyprus under President Kyprianou': Parliammmrl~ IMntes  (I.ords), ~01394, col984. See also 
Heqerides Hotels I.td z1 Aegean Turkish Holidays /.id 119781 1 QB 205, [I9791 AC 508; White, 
ICLQ, 37 (1988), pp 983-4; and § 46, n 3. As to the consequences of the Government of Cyprus 
not designating or approving Ercan airport in northern Cyprus pursuant to relevant local 
legislation and the Chicago Convention of  1944, see UKMIL, BY, 51 (1980), p 367. As to 
telephone communications with northern Cyprus, see UKMIL, BY, 58 (1987), p 515. 
SC Res 367. 

19 
See RG. 88 (1984). pp 429-32; Flory. AFDI, 30 (1984). pp 177-86. 
SC Res 541 (19 November 1983). 

'I See ILM, 15 (1976), pp 1136,1175. See generally I k h c r ,  AFUI, 22 (1976), pp 63-76; Crawford, 
The Creation of States in International l a w  (1979), pp 222-7; Klein, Z6V, 39 (1979), pp 469-94; 
Dugard, Recognition and  the United Natrons ( 1  987). pp 98- 108. 
GA Res 31/6A (1976). endorsed by the Security Council in SC Res 402 (1976) and 407 (1977). 
For comment see Witkin, Harv ILJ, 18 (1977). pp 464-7 and 605-27. See also the OAU 
resolution of July 1976: ILM, 15 (1976), p 1221. 

" See GA Res 32/105N (1977); RG, 82 (1978), pp 851-3; and § 40, n 3. '' See GA Res 34/93G (1979), and the statement made by the President of the Security Council on 
behalf of the Council on 21 September 1979 (Sl13549). 

2 5  See GA Res 361172A (1981), paras 9 and 10; see also the statement made by the President of the 
Security Council, on behalf of the Council, on 15 December 1981 (S/PV 2315). See also CUR 
Corpn v Trust Rank of Africa Ltd 119861 3 All ER 449, in which, after the Foreign and 
Commonwealth Office had certified that the British C;overnment did not recognise the Ciskeias 
a state defacto or de jure and had no dealings with itr '<;overnment', the Court of Appeal held it 
to be a subordinate body set up to act on hchatf of South Africa, and as such capahlc of being a 
party to proceedings before the English courts. See also comment by F A  Mann, ICLQ, 36 
(1987), pp 348-50; Beck, ibid, pp 350-62; and Crawford, BY, 57 (1986), pp 405-10. 

26 See eg nn 22, 24 and 25. 
" Thus the 'United Kingdom does not recognise Transkei. Venda, Bophuthatswana o r  Ciskei as 

independent states: there are therefore no official contacts with them. The so-called homelands 
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(2) Absorption of one state by another I 

The total absorption of an existing state by another state results in the disappear- 
ance of the former and at the same time the enlargement of the latter's dprritories 
and the alteration of its bo~ndaries .~ '  The usual way in which the disaqpearance 
of the former community is acknowledged is by recognising the succes~or's title 
to the newly acquired territory de lure.29 Non-recognition of that title because 
the circumstances of its acquisition involved a violation of internationdl law will 
thus normally leave intact the previous recognition of the state which has in fact 
disappeared. Situations of this kind occurred, for example,)0 with the idcorpora- 
tion of Abyssinia into Italy in 1935, of Austria into Germany in 1938, and of the 
Baltic States of Latvia, Lithuania and Estonia into the Soviet Union in '1940. O n  
each of these occasions the practice of other states as regards non-recognition of 
the absorption has varied. Although the Abyssinia situation3' was considered in 
the League of Nations, there was no disposition on the part of the members of 
the League to enforce any obligation to withhold recognition of Italy's seizure of 
Abyssinia.32 Many states eventually withdrew recognition of Abyssinia as an 
independent state and recognised Italy as the de lure sovereign of the country;33 I 

are an integral part of the Republic of South Africa and are treated as such': ~ai'liarnentary 
Debates (Commons), vol 102, ~01977 (written answers, 23 October 1986). US po~i& is similar: 
see UNYB (1979), p 169. But since citizens of the homelands have lost South ~frican'nationality, 
while the homelands' independence is not recognised internationally, those citizkns may be 
stateless: U N  Juridical YB, 1979, pp 180-1. 

'' As to acquisition of territory generally, see § 241ff. The situation here being considered must be 
distinguished from that which occurs when the whole territory of a state is under: belligerent 
occupation by an enemy state in time of  war: see vol I1 of this work (7th ed), § F~66ff. 

l9 See g 52. 
' O  As to the Italian occupation of Albania in 1939 see Sereni, American Political SrienceReview, 35 

(1941), pp 31 1-1 7; Marek, Identity and Continuity ofstates in Public lnternational;Law (1 954), 
pp 331-7; Whiteman, Digest, 2, pp 321-7; and § 72, n 2. 

Albanian sovereignty was restored in 1945. However, owing partly to the non-recognition of 
its government by a number of states, Albania was not invited to the Conference at San Francisco 
in 1945 and did not become an original member of the UN. I 

As to the annexation by Germany of the Free City of Danzig in September 1939, $?e US ex re1 
Zellerv Watkins, ILR, I5  (1948), N o  51 ;Re Kruger, ILR, 18 (1951), N o  68 and Re Y i x ,  ibid, N o  
69; British and Polish Trade Bank AG v Handelmaatschappij Albert de Bary and)?, ILR, 21 
(1954), p 485; Re Wetzel, ILR, 24 (1957). p 434; and see generally § 83, n l(2). ; 

" Italy invaded Abyssinia on 5 October 1935, and proclaimed its annexation on 9 May 1936. See 
generally, Rousseau, Le Conflit Italo-Ethiopien devant le droit international (lq38); Marek, 
Identity and Continuity of States in PublicInternational Law (1954), pp 263-82; 5 46, nn 13,14; 
and 5 265, n 2. 1 

j2 Thus, although in the course of the Italo-Abyssinian conflict in 1936, neither the Assembly nor 
the Council expressly reiterated the obligation of non-recognition deriving from Art 10 of the 
Covenant, it was !generally assumed that the obligation formulated in the ~esolGtion of 1932 
(g 54, n 11) held good. This apparently was the view of Great Britain in 1938 which took steps in 
order to obtain a declaration of the Council of the League that the question of the recognition of 
the position of Italy in Abyssinia was one for each member of the League 'to decide for itself in 
the light of its own situation and its own obligations' (Off J (May-June 1938), p 335$ See also the 
declaration of the British Prime Minister of 13 April 1938: Parliamentary Dcbatesl(Commons), 
vol 334, col 1099. And see Rousseau, La Conflit Italo-Ethiopien devant le droit international 
(1938), pp 251 et seq. I8 

" See Parliamentary Debates (Commons), vol337, col1890 (29 June 1938) for a list of29 members 
of the League of Nations which had in one form o r  another recognised the Italiali, conquest of 
Abyssinia, and in addition Austria, Germany and Japan also recognised the Italian Conquest; but 

I 
I 
I ,  



this recognition was, however, itself withdrawn when Italy joined in the Second 
World War,34 and this was confirmed in the Peace Treaty with Italy.35 

As regards A ~ s t r i a , ~ ~  Germany's absorption of Austria was initially widely 
recognised and Austria was regarded as having ceased to exist as a separate 
~tate .~ ' -But  with the outbreak of the Second World War the attitude of states 

the USA never did so. The UK srantrd iirfuc/o recognition in 1)ecrmher 1936, and de jure 
recognition in November 1938; see Haile Selassi~ v Cable a n d  Wireless Ltd (No 2) [I9391 1 Ch 
182. See also 5 50, n 10, as to  credentials addressed to  'the King of Italy and Emperor of 
Abyssinia'. 

'4 See, as to  the UK, P a r l i a m e n t u ~  Dcbntcs (Commons), vol 362, col 139 (3 July 1940); Azazh 
Kebbeda Tesema zf Italian Government. AD. 9 (1938-40). N o  36. At the timeof the withdrawal 
of recognition it is difficult to  say that Italy's cffcctive control of the country was any less thanit 
was when recognition was originally granted. In the Agreement concluded in January 1942 
between Great Britain and the Emperor of Ethiopia the former recognised Ethiopia as beinga 
free and independent state and the Emperor its lawful ruler (Cmd 6334, Ethiopia N o  1 (1942)). 
That Agreement was replaced by cine ct)ncludrd in 1944 which did away with most of the 
restrictions, necessitated by the war, upon Ethiopian sovereignty (Cmd 6584, Ethiopia No 1 
(1945)). See also Bentwich, BY, 22 (1945), pp 275-78. 

35 See Arts 33-38. The treaty also provided for Italy to  pay reparations to  Ethiopia of $25,000.000: 
Art  74B. 

3h See generally Marek, Identity a n d  Continuity oJStates in Public International Law (1954), pp 
338-68; Whiteman, Digest, 2, pp 327-36; Toynbee, Survey (1938). i, p p  179-259; Klinghoffer, 
Les Aspects ~ ~ r i d l q l i e s  de Pocctipation de I'Arrtriche (1943); Herbert Wright, AJ, 38 (1944), pp 
621-35; Reut-Nicoluss, Grotius Society, 39 (1953), pp 119-31; Clute, The InternationalLega! 
Status of Austria, 1938-4J (1962); Seidl-Hohenveldern, Die Uberleitung won Herrschaft- 
sverhaltnissen a n  Reispiel Osterreichs (1982) and in Staatliche Kontinuitat (eds Meissner and 
Zieger, 1983), pp  61-72, O n  the question of the continuity of Austria subsequent to her 
annexation by Germany in 1938 see Verosta, Die intc.rnarionale Stellung ilsterreichs (1947). As 
to Austria'c present pocition gencrnlly. crc § 98. 

" Thus a few days after the laws were passed providing for Austria's incorporation into Germany, 
the British Foreign Secretary stated in Parliament that the British Government were 'bound to 
recognise that the Austrian State has now been abolished as an international entity and is in 
process of being entirely absorbed into the German Reich': Parliamentary Debates (Lords), vol 
108, col 180 (16 March 1938). See also TS N o  71 (1938) for an agreement between the UK and 
Germany regarding the application to  Austria of certain UK-German treaties, and the lapsing of 
the equivalent UK-Austria treaties. See also the terms of the Foreign Office certificate in Re 
Mangold's Patent (1951) 68 R P C  I ;  ILR, 18 (1951), N o  59 (and note in BY, 28 (1951), p 406). 

The attitude of the USA was not clear prior to  the Moscow Declaration of 1943. Thus although 
at first the US Government stressed that its reaction to  the situation was dictated by purely 
practical and administrative considerations, the US Gowrnment  later insisted to  Germany that 
in accordance with international law Germany should succeed to  the duties and obligations of 
Austria, and considered the US-Austrian Extradition Treaty to  be extinct whilst the US- 
German Extradition Treaty was extended to  apply to Austria. See also O'Connell, State 
Succession in Municipal Law a n d  International Law (vol 2, 1967), pp  38-9, 379. After the 
cautious attitude displayed by an American court in Johnson o Rriggs Inc, AD,  9 (1938-40),No 
33, later decisions accepted Austria's incorporation into Germany: Land Oberosterreich v Gude, 
ibrd, No34;  USex relZdunicv Uhl, AD, lO(1941-42), N o  164; USe.r relD'Esquivav Uhl,AD, 
12 (1943-45), N o  8; US ex relSchwarzkopJv Uhl, iltid, N o  54. Later cases, doubtless influenced 
by the clear attitude of the government consequent upon the Moscow Declaration, regarded the 
annexation of Ailstria as not having been recogniwd by the USA: Eck v Nederlandsch Amer- 
iknansche Stoomvaart, AD, 13 (1946), N o  13: Srr,? zr US, II.R, 22 (1955). p 398. See also a French 
case, h'emec 2, Etablissements LAB, ibid, p 100, holding the annexation null and void; also 
Infringement of Copyright (Axstria) Case, 1I.R. 18 (1951), N o  19, holding Austria to have 
continued as a state. However, Austria's annexation has been recognised de jure in the Nether- 
lands: Re Ten Amsterdam O i l  Companies, AD, 13 (1946). N o  20; and Veenendaal v Pommer- 
anz,  AD,  15 (1948). N o  55. 
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changed, and in the Moscow Declaration of 1 November 19433r the United 
Kingdom, United States of America and the Soviet Union statied that they 
'regarded the annexation imposed upon Austria by Germany on March 15 1938 
as null and void'. Thereafter states generally took that view, with itsiconsequence 
that Austria should be regarded as having continued to exist as a In 1945 a 
number of states, including the major powers, recognised the Austrian Govern- 
ment; and in Article 1 of the Austrian State Treaty 1955~' the yllied Powers 
recognised that Austria is 're-established as a sovereign, independent and demo- 
cratic State'. 

The Baltic States of Estonia, Latvia and Lithuania were incorpofated into the 
Soviet Union in 1940 as a result of procedures which had the superficial appear- 
ance of a voluntary union, but which in reality amounted to a forced absorption 
by the Soviet Union, scarcely distinguishable from anne~a t ion .~ '  Some coun- 
tries, including the United Kingdom,42 have recognised that th,ose states as 
constituted in 1940 ceased de facto to have any effective existence ~ n d  that they 
were de facto, but not de jure, part of the Soviet Union;43 others such as the 
United States of America,44 refused all recognition of their incorporation into 

'"FSP, 161 (1954), p 288. " An Austr~an representatwe was adm~tted as observer to  the last meetmg of the Assemblv of the 
League of N a t ~ o n s  in 1946 See also cases cited In n 37. Nevertheless, German nat~onaltty 
acqu~red as a result of German annexation of Austrta has been treated as effective: see eg Austrran 
Natronalrty Case, ILR, 18 (l95l) ,  N o  62, Re Mangold'sPatent (1951) 68 R P C  1; ILR, I8  (l95l) ,  
N o  59: Austro-German Extradttron Case. ILR, 23 (1955). p 364. But cf Loss of Nattonalrty 
(Germany) Case (1965), ILR, 45, p 353. " TS N o  58 (1957). " See eenerallv, Marek, ldentlty a n d  Conttnri~ty of Ytates rn Public InternatronnlJ~a7u (1954). pp 
3691416, ~ a v a s s  and ~prudT;(eds), R a l t r c ~ t ~ e ~ ( 1 9 7 2 )  (Report of the US House of Represrnta- 
twes, 1954), T~mmermans,  Neth ILK, 32 (1985). pp  289-94, Me~ssner, In Staatlzche Kontrnurtat 
(eds Meissner and Z~eger,  1983) '' See eg Parlramentary Debates (Lords), vol448, col345 (15 February 1984) See also A / C  Talltna 
Laevauhrsrrs v Tallrna Shrppzng Co (1946) 79 Lloyd's Rep 245, (1947) 80 Lloyd's Rep 99. Re 
Fervel Pzkelny Estate (1955). BY, 22 (1955-56), pp 288-95, ILR, 22 (1955), p 97 Persons who 
were d ~ p l o m a t ~ c  and consular representatives of the Balt~c States rn the U K  In 1940 contmued to  
be accorded certam d ~ p l o m a t ~ c  courtes~es o n  a personal bas~s,  but no more appointments were 
made: see eg Parlramentary Debates (Commons), vol79, col583 (wrnten answers, 24 May 1985) 
And see § 47, n 7, and § 50, n 14, as to  the mutual watver, In a b~lateral agreement w ~ t h  the Sov~et  
Un~on,  of Brmsh claims relat~ng to the Baltic States, and Soviet claims to, znteralu, gold reserves 
whtch belonged to  the Balt~c States As to  contacts between the Br~trsh Embassy In Moscow and 
officials In the Balt~c States, not lnconslstent with the UK's vtew of t h e ~ r  status, See UKMIL, BY, 
56 (1985), pp  389-90 " The lncorporatlon o f  Latv~a  Into the Sovtet U n ~ o n  has been held by a Federal German Court  in 
1955 to  have been accepted d e p r e  by the Federal Republ~c of Germany (AJ, 50 (1956). p 441), 
but for the contrary vtew see the Repribbcof Latvla Case, ILR, 20 (1953). p 180, and 22 (1955). p 
230, and the vlew of the Federal German Government c ~ t e d  in AJ, 51 (1957), pp  126-7 The  
Netherlands also appears to  recognise the incorporation Poortensdrjk Ltd v Sovret Repnblzc of 
Latvla (1942), AD, 11 (1919-42), N o  75, Lesserv Rotterdamsche Bank, ILR, 20 (1953). p 57, and 
Klrngv Lesserand Rotterdamscl~e Rank, ILR, 22 (1955), p 101. For C a n a d m  dc facto but not de 
lure recognltlon of the mcorporatlon of the B h c  States Into the Soviet unloh. see The Elrse, 
AD, I5 (1948). N o  50, and the comment thereon In BY, 26 (1949). pp 427-30 See alto the 
dec~sion of a Belg~an court In Pulennks v Augu~tovskrs, ILR, 18 (1951). N o  20; and of an I r ~ s h  
court In The Ramava, AD,  10 (1941-42), N o  20 

" See the cases c ~ t e d  at $56, n 27 See also Gerbaud v Meden, ILR, 18 (1951). No 82, for a s ~ m d a r  
d e c ~ s ~ o n  of the French Cour  de Cassat~on 
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the Soviet Union. In 1990 the three states sought to reassert their independence, 
which became generally recognised, including by the Soviet Union, in 1991.45 

In August 1990 Iraq invaded and purported to annex Kuwait. This was 
declared by Security Council Resolution 662 (1990) to have 'no legal validity' 
and was 'considered null and void'. After the imposition of economic sanctions 
by, principally, Security Council Resolutions 661 (1990) and 670 (1990), and the 
use of military force against Iraq by a coalition of forces acting under Security 
Council Resolution 678 (1990), Iraq withdrew from Kuwait in March 1991 and 
rescinded its annexation of Kuwait.45a 

(3) The seizure or occupation of foreign territory 
Perhaps the most long-lasting and actively considered example of non- 
recognition in cases of this kind has been the occupation by Israel of certain 
neighbouring territories as a result of hostilities accompanying the declaration of 
the State of Israel in 1948 and leading to the armistice agreements signed in 
1949,46 and further hostilities in 1967 and 1973. The territories in question have 
been the city of Jerusalem (where Israel occupied the New City (or West 
Jerusalem) in the 1948-49 hostilities, and the Old City (or East Jerusalem) in the 
1967 hostilities), the Gaza Strip (occupied by Egypt in the 1948-49 hostilities, 
and then by Israel in 1967), the Sinai Peninsula (Egyptian territory, occupied by 
Israel in 1967), the Golan Heights (Syrian territory, occupied by Israel in 1967) 
and the areaon the West Bank of the River Jordan which had not been part of the 
State of Israel as originally declared (occupied by Jordan after the 1948-49 
hostilities, and then occu ied by Israel in 1967). Under the PeaceTreaty between 

Ps. . Israel and Egypt 1979,4 lnax was restored to Egypt (Article I), and the Gaza 
Strip48 was left on the Israeli side of the permanent boundary between Egypt and 
Israel established by Article 11, although that provision was stated to be 'without 
prejudice to the issue of the status of the Gaza Strip'. Jerusalem, the West Bank 
and the Golan Heights are still occupied by 

For rejection of the view that the Final Act of the Conference on Security and Cooperation in 
Europe, signed at Helsinki in 1975 (ILM, 14 (1975). p 1292) might have had the effect of 
recognising the Soviet Union's sovereignty over the Baltic States, see Russell, AJ, 70 (1976), at pp 
249-53, and UKMIL, BY, 50 (1979)), p 293. 

45 See § 40, n 3; and RG,  94 (1990), pp 774-82. 
45a See generally § 127, n 44. 
4h Israel's declaration of statehood applied to  the area allocated to  a Jewish State under the partition 

plan recommended by the U N  (but never given effect) in 1947; that plan allocated other 
territory, including the West Bank and the GazaStrip, to  an Arab State, and envisaged Jerusalem 
having an international status. The territorial position reached at the end of the Arab-Israeli 
hostilities which began in 1948 were, with only minor changes, recorded in the territorial 
demarcation lines incorporated in the armistice agreements concluded in 1949, although those 
lines were expressly denied political significance (hut in practice they lasted until the 1967 
hostilities). 

4 7  ILM, 18 (1979). p 362, and see also p 530. 
4R AS to  the position in the Gaza Strip, see Weiss v Inspector-General of the Police, ILR, 26 

(1958-II), p 210. 
4 9  See generally Falaize, RG,  62 (1958), pp618-54; Cattan, Palestineand International Law (1973); 

Gerson, Harv ILJ, 14 (1973), pp  1-49, and Isrtrel, t l ~ e  West Rank a n d  International Law (1978); 
contributions in The Arab-Israeli Conflict (ed Moore, vol 1, 1974), by Jones (pp 915-28), E 
Lauterpacht (pp 929-1009) and Pfaff (pp 1010-62); van der Craen, Rev Beige, 14 (1978-79),pp 
500-38; Mallinson and Mallinson, An International Law Analysis of the Malor United Nations 
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As regards Jerusalem, while Israel has not formally and in term 
city, the integration of the New City into Israel since 1948 ( 
proclamation of Jerusalem as its capital in 1950) and the measures 
1967 to unite the Old City with the New City (including the enact 
in 1980 declaring the united city of Jerusalem to be the capital of 
seat of the major institutions of state)50 have amounted to an asserti 
of the integration of Jerusalem into the State of Israel. States h 
refrained from recognising that Israel has de lure any right to 
although de facto recognition of Israel's effective control over W 
has sometimes been accorded.52 

Resolutions concerning the Palestine Question (1979) ( U N  Doc ST/SG/Serie 
Palestine Problem (1986) (with at pp  188-204 consideration of the Palestiniar 
Dugard, Recognition a n d  the United Nations (1987), pp  111-17; Roberts. A 
44-103,720-2; Rostow, ibid., pp  717-20. Note also the possibility that the G: 
West Bank might be considered non-self-governing territories: Arsanjani, ICL 
426-50. 

As regards the West Bank, it should he noted that this area of the form1 
occupied by Jordan after the 1948-49 hostilities. Jordanian sovereignty ov 
recognised hy some stntcs, including the UK: P n r l i a m e n t a ~ ~  Debates (Commo; 
1137-8 (27 April 1950). and ibid, vol 19, col 345 (written answers, 5 March 
fighting in 1967 between Israel and Arab States, the West Bank was occupied 
hclligcrcnt occupant, not as a sovereigii authority. At the 1974 Summit of Aral 
they affirmed 'the right of the Palestine people to establish an independent nal 
under the leadership of the PI.0 in its capacity as the sole legitimate reprc 
Palestine people, over all liberated territory'. Thereafter Jordan maintained its : 
the West Bank, but regarded itself as doing so as a trustee for the Palestinians. 
King Hussein of Jordan announced that Jordan would dismantle legal and adn 
between Jordan and the West Bank: ILM, 27 (1988). p 1637; RG, 93 (1989). p~ 
clear whether this amounts to  a formal renunciation of Jordanian sovereignty. 
pave the way for the declaration of an independent State of Palestine in Nov 
5 40, n 2. 

JO See RG, 85 (1981), p p  182-3; Crane, Harv IJL, 21 (1980). pp  784-93. See also S( 
and 478 (1980), declaring the purported changes in the status of the City to  he nl 
calling upon states with diplomatic missions at Jerusalem to  withdraw them i 

" Thus the UK, USA and many other states have their embassies at Tel Aviv rat he^ 
The UK and some other states maintain consular posts in Jerusalem; the UK's 
based on the city's international status, and n o  exequaturor other authority for i 
is sought o r  obtained from Israel. Notwithstanding Egypt's non-recognition in 
of Israel's rights in Jerusalem, President Sadat of Egypt officially visited Jerusalc 
of that year, and addressed the Israeli Parliament; similarly, in March 1979, Presid 
USA visited Jerusalem and addressed the Israeli Parliament. The views of E g y ~  
USA as to  the status of Jerusalem were restated in exchanges of letters betweer 
the time of the conclusion of the 'Camp David Agreement' in September 197 

" See Arab Rank Ltd v Rarclay's Rank DC & 0 [I9541 A C  495; R v Governor of B 
parteschtraks [I9641 A C  556. See also Rean Inquiry by the Italian Foreign Mini 
26, p 68. For decisions of Israeli courts regarding the status of Jerusalem see Az 
Greek Orthodox Patriarchate Religious Court (1969). ILR, 48, p 93; Muhat 
Iwad and  Zeev Shimson Maches v Military Court, Hebron District, a n d  Militai 
the West Bank Region, IDF, ibid, p 63. 

In 1950 the British Government recognised Israel's d e  f a a o  authority over 
and Jordan's de f a a o  authority over East Jerusalem: Parliamentaq Debates 
474, cols 1137-9 (27 April 1950). After Israel's occupation of East Jerusalem in 
Government have recognised the rights of the Israeli authorities there to  the rig 
obligations of a military occupant: see the certificate provided to  a U K  Court  i 
White, ICLQ, 37 (1988), p 986. 
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Israel's occupation of East Jerusalem since 1967, as well as its occupation since 
then of the West Bank and the Golan Heights, have generally been regarded as 
giving the Israeli authorities no more than the rights, powers and obligationsofa 
military occupant.54 Their extent has been called in question in the context of 
Israel's policy of increasingly integrating those territories into the State of Israel, 
and in particular by the establishment of Israeli civilian settlements in the 
occupied territories." The situation generally has been the subject of many 
resolutions adopted by the Security Council and General Assembly. Thus, for 
example, measures taken by Israel in 1967 to change the status of Jerusalem were 
considered by the General Assembly to be 'invalid';56 the Assembly and Security 
Council have on several occasions referred, in relation to Jerusalem as well as to 
the other territories occupied by Israel, to the inadmissibility of the acquisition 
of territory by force;57 the Assembly has declared the changes by Israel in 
occupied Arab territories in contravention of the 1949 Geneva Conventions to 
be 'null and void', and has called upon states not to  recognise any such changes 
and invited them to avoid action that could constitute recognition of Israel's 
occupation;5R the Security Council has similarly determined that all measures 
taken by Israel to change the physical character, demographic composition, and 
the institutional structure o r  status of the territories occupied since 1967 'haveno 
legal validity',59 and that Israel's decision in 198160 to impose its laws, jurisdic- 
tion and administration in the Golan Heights was 'null and void and without 
international legal e f fe~ t ' .~ '  

With regard to India's seizure of the former Portuguese territory of Goa in 
1961, the United Nations failed to condemn an Indian act of force in seizing the 
territory, the incorporation of which into India has become accepted by most 
states including, eventually, Portugal.h2 The United Nations in 1975 condemned 
armed attacks by Indonesia upon the neighbouring Portuguese territory of East 
Timor, but failed to condemn Indonesia's seizure of that territory the following 
year and its incorporation into Indone~ia. '~  

'" See eg as to  the view of the British Government, above, in the preceding note; and as to  theviews 
of the US Government, AJ, 72 (1978), pp 908-10. Many of the resolutions adopted by the 
General Assembly and Security Council in relation to  these matters state o r  assume that the 
relevant rules of international law in the area are those appropriate to  military occupation, 
including in particular the Fourth Geneva Convention 1949. 

55 A committee to  examine the situation relating to  these settlements was established by the 
Security Council in 1979: S C  Res 446. 

56 See G A  Res 2253 and G A  Res 2254 (ES-V) (1967). '' Eg S C  Res 242 (1967). and S C  Res 252 (1968). and S C  Res 497 (1981). 
5 W A  Res 2949 (XXVII) (1972). As to  action within the I C A O  arising out  of Israel's control of 

Jerusalem airport, see Meron, AJ, 72 (1978), at pp 551-7. 
59 S C  Res 465 (1980). 
'O ILM, 21 (1982), p 163. 
" S C  Res 497 (1981). See also Couss i ra t -Cous th ,  A I D I ,  28 (1982). pp 185-214. 
" By an agreement concluded with India in 1974: RG, 79 (1975). p 837. See generally o n  theseizure 

of Goa, Wright, AJ, 56 (1962), pp 617-32; I:lory, AF'DI, 8 (1962). pp 476-91; and § 127, n 19. 
The British Government recognised the Government of lndia as thedc  facto government of Goa 
in 1963: Parlinmentary Debates (Commons), vol 708, col 31 (written answers, 31 March 1965). 

" See G A  Res 3485 (XXX) (1975); S C  Rcs 384 (1975) and 389 (1976); RG,  80 (1976), pp 640-3, 
958-9. See also RG, 82 (1978), p 1085, for Australian recognition of East Tirnor as part of 
Indonesia. Consistently with that recognition Australia, in 1989, concluded with Indonesia an 
off-shore delimitation agreement relating to  the maritime area between East Timor and Austra- 
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I 
South Africa's presence in Namibia (formerly South We{t Africa)64 was 

originally lawful, by virtue of the Mandate for South West Af:ica, but became 
unlawful after the United Nations General Assembly decided in 1966 that 
the Mandate was terminated, that South Africa had no other right to administer 
the territory and that henceforth it came under the direct responsibility of the 
United Nations." This did not lead to South Africa vacat~nk Namibia. The 
Security Council passed a number of r e ~ o l u t i o n s ~ ~  in which i t  declared that 
the continued presence of South African authorities in Namibia was illegal and 
that consequently all acts taken by the Government of South Affica on behalf of 
or concerning Namibia after the termination of the Mandate yere illegal and 
invalid. The Security Council also requested an Advisory Opinion from the 
International Court of Justice regarding the legal consequences for states of 
the continued presence of South Africa in Namibia.67 The  ourd dad vised that the 
decisions of the Security Council created for member states of the United 
Nations an obligation to recognise the illegality and invalidity of South Africa's 
continued presence in Namibia, and to refrain from any acts or dealings with the 
Government of South Africa im lying recognition of the legality of its presence 
and administration in Namibia6  The Security Council and General Assembly 
accepted the Court's advice.69 States generally refrained from recognising as 
lawful South Africa's presence in Namibia, which attained independence in 
1990. 

$ 56 Consequences of non-recognition The consequences of non- 
recognition' depend to some extent on the reason for non-recognitiom2 Certain 
consequences, however, apply generally. First, non-recognition alone does not 

Ira: ILM, 29 (1990), p 469 The UN strll regards Portugal as the admin~.;terrng authorrty In 
relation to  East Timor. See Gurlhaudls, AFDI, 23 (1977), pp 307-24, § 85, n 23 In February 1991 
Portugal mstrtuted proceedings in the ICJ against Australia on Issues arisrng out of Australra's 
dealings with Indonesia rn respect of East Timor. 
See generally § 88. See also Dugard, Recognttron and the Untted Natrons,(1987), pp 117-22 

65 GA Res 2145 (XXI) I 

See in oartrcular resolutrons 264 and 269 of 1969, and 276 and 283 of 1970. 
67 SC ~ e i  284 (1970). 
68 ICI Rep (1971), p 16. As t o  the consequences to  be drawn from the Couft's conclus~ons, see 

beiow, pp 199-201. 1 
69 SC Res 301 (1971) and G A  Res 2871 (XXVI) (1971): see § 88. 

O n  the posrtron of unrecognlsed governments generally see Houghton, Indnna Law Rev, 4 
(1928-29), pp 519 et seq and Mlnn Law Rev, 13 (1929), pp 216 et seq, Bushe-Fox, BY, 12 (1931), 
pp 63-75, and 13 (1932), pp 39-48; Wrrght, AJ, 26 (1932), pp 342-48; Kallrs, Vrr Law Rev, 20 
(1933-34) pp 1 et seq; Makarov, ZoV, 4 (1934), pp 1-24; Doukas, rbrd, 351(1937), pp 1071-98; 
Erdmann, N~chtanerkannte Staaten und Regterungen (1966); Grerg, LQR, 83 (1967). pp 96- 
145: Frowern. Das de facto Renrme tm Volkewecht (1968); Verhoeven, Hag R, 192 (1985), I, pp  . . , - ~ ~  

9-232. See also § 48, $ 54, n [ and this §, n 25. 
Non-recognition of a rebel regime does not act as an estoppel against another state in 

presenting a claim to  the parent state arising out  of acts of the rebels: see§  44, n 8. 
' Non-recognition may arise from the illegality and invalidity of the situationior from a particular 

obligation to  withhold recognition, o r  from the failure of the community ih question to  satisfy 
the requirements for recognition, o r  from the withholding of recognition,'cither for reasons of 
policy o r  because of particular legal considerations, notwithstanding tha; the conditions of 
effectiveness normally calling for  recognition are fully satisfied. Where thg bnrecognised situa- 
tion involves a violation of international law o r  some particular obligation to  withhold recogni- 
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make the state o r  government any the less a state o r  government in terms of its 
own national legal order, or its laws any the less laws in its territory,3 although it 
does affect its international position and the exercise of rights and duties on the 
international plane. Secondly, non-recognition of the government of a state does 
not affect the continued existence of the state itself, although it will affect its 
ability to perform those international acts which require action by governments. 
Thus the state's international rights and responsibilities will continue, although 
action to enforce them may have be be delayed until the government is recog- 
nised. Treaties will continue in force,4 although if they require governmental 
action it may not be possible to give effect to them so long as one party's 
government remains unrecognised by the other.5 The non-recognised govern- 
ment will not be regarded by non-recognising states as competent to make its 
state a party to a multilateral treaty,%r to act on behalf of the state in legal 
proceedings;7 and agents sent abroad by the non-recognised government will not 
have diplomatic, consular or other official status as regards a state withholding 
recognition.' Thirdly, non-recognition of a new situation often involves con- 
tinuing recognition of the previous state of affairs. Thus, non-recognition of the 
annexation of one state by another will usually mean that a state which withholds 
recognition will continue to regard the annexed state as continuing its former 
separate ex i~ tence ,~  treaties with it as still in force, and its diplomatic and 
consular officers as still entitled to act as such.'O 

tion, and the illegality of the situation is such that international law itself attributes invalidity to 
it, the lack of legal effect of that situation and consequences directly flowing from it results rather 
from the opera%on of international law than from thc conscqu&tial no"-recognition. 

' See n 28ff. 
See § 44, n 8. 
See Zalcmanis v US (1959), ILR, 28, p 95; Re Nepogodin's Estate. II.R, 22 (1955). p 90; Re Eng's 
Estate (1964). ILR. 35, p 235. 
See ee, as to  the refusal of the U K  to  regard the sianature by the Nationalist Government of 
c h i n a  of the International Sugar ~ ~ r e e m i n t s  of 1953 and 1958 as a valid signature o n  behalf of 
China: Whiteman, Digest, 2, pp  53-4; and ICLQ,  6 (1957), pp 302-3,508-9. See also ICLQ, 7 
(1958), p 523, and 8 (1959), p 159. As t o  the effect of non-recognition of a government upon its 
state's membership of an international organisation, see § 53. ' Antufiez v Matte, Ross et Munroe et Cie, Clunet, 20 (1 893), p 824; St i  des Forges et Chantiers de 
la MPditerrannie v Matte et Ross, Clunet, 18 (1 891), p 871 ; Campuzano v Spanish Government, 
AD, 11 (1919-42), N o  43. 

But the non-recognition of the applicant state by the respondent state may not preclude the 
institution of international proceedings: see Cyprus v Turkey, YBECHR, 18 (1975), pp 82, 
112-16. and 21 (1978), pp  100, 224-30. 
See eg UKMIL, BY, 54 (1983). p 384, as to  the absence of any recognised government which can 
appoint diplomatic representatives for Latvia, Estonia and Lithuania. Informal and unofficial 
contacts with unrecognised authorities may still occur: see § 50, nn 10-13. Ar t  82 of the Vienna 
Convention on the representation of states in their relations with International Organisations of 
a Universal Character 1975 provides for the enioynlent of privileges and immunities despite 
non-recognition of the sending state o r  its government. 
See Republic of Latvia Case, ILR, 20 (1953), p 180, and ILR, 22 (1955), p 230; Zalcmanis v US 
(1959). ILR, 28, p 95: Nemec v Etablissements LAR, ILR, 22 (1955), p 100. 

l o  See eg Re Kovas' Estate (1958). ILR, 26, p 76, and other cascs cited below, n 27, concerning the 
non-recognition of the absorption of the Baltic States into the Soviet Union; Gerbaudv Meden, 
ILR, 18 (1951). N o  82. 
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Generally, a situation which is denied recognition, and the cc 
directly flowing from it, will be treated by non-recognising states 
international legal effect. Thus a non-recognised state will not be 
state," nor its government as a government of the state; and since the 
or authority in question will thus not be treated as having the status c 
of a state or government in international law, its capacity to conclud 
or to send agents of a diplomatic character, o r  to make official appo 
persons whose acts are to be regarded as acts of a statei3 may all 
question. Generally, in its relations with non-recognising states that 
will not benefit from those consequences which normally flow from 
recognition. l 4  

Apart from such general consequences of non-recognition, par 
sequences may flow from the circumstances of the individual case, ar 
of any obligation to withhold recognition. The question was consid 
International Court of Justice in its Advisory Opinion of 21 June 
Legal Consequences for States of the continued presence of Sout 
Narnibi~. '~ The Court found that all member states of the United N 
under an obligation to regard the continued presence of the Sol 
authorities in Namibia as illegal and to treat all acts taken by the Go7 
South Africa on behalf of or concerning Namibia after the termin, 

I' See Re Harshaw Chemical Company's Patent [I9651 R P C  97 (and ILR, 41, p 1 
l2 See International Registration of Trade Mark (Germany) Case (1959), ILR, 2 

Treaty-Making Power (1966), pp  113-46; and above, n 6. But cf Billerbeck and C 
Handel GmbH (1967), ILR, 72, p 59, in which the court may have been influenc 
that the treaty dealt with aprivate law matter. As t o  the reaction of theUK t o a  noti 
German Democratic Republic in 1955 to Switzerland, regarding the applicatior 
Copyright Convention, see Whiteman, Digest, 2, p 55, and ICLQ,  7(1958), p93;  s 
8 (1959), pp 159,264; E Lauterpacht, Contemporaql Practice of the U K  (1963 I ) ,  
consequence that non-recognition involves refusal t o  accept passports issucd by 
nised authorities, see Parliamentary Debates (Commons), vol 606, col 26 (writt 
June 1959), and E Lauterpacht, Contemporary Practice of the U K  (I964 I), pp  27-1 
Vance, AJ, 73 (1979), p 297 (and 5 55, n 9). See also § 50, n 5 as to  attendance at c 
unrecognised states and conclusion of treaties with them. 

I' As to judicial appointments by an unrecognised state see Krimtschansky v Offices o 
Liige, AD, 5 (1929-30), N o  26; Adams v Adams 119701 3 WLR 934; Re James [I 
364. As to  appointments of officials, see those cases cited at nn 27 and 28, relat 
notaries acting pursuant to the authority of an unrecognised regime; and also r 

(1971), ILR, 48, p 30. It is British practice not t o  accept passport o r  other travel doc 
by unrecognised regimes, nor to  endorse entry clearances o r  visas on them, a separa 
of identity made and authorised before the appropriate British authorised be 
acceptable alternative: see Statement of Changes in Immigration Rules, 1990, 
UKMIL, BY, 51 (1980), p 368, 53 (1982), p 356, and 54 (1983), p 385. 

I' See § 47. In the case concerning Certain German Interests in Polish Upper Silesia (1 
held that as Germany had not recognised the Polish army as a belligerent force, the 
been recognised as a co-belligerent army by the Principal Allied Powers could ne 
be relied on as against Germany: Series A, N o  7, pp  27,28. However, postagestamr 
unrecognised state (in caw, Transkei) may be acceptable under the terms of the Ur 
Convention: see UKMIL, BY, 49 (1978), p 339. But cf UKMIL., BY, 58 (1987) 
telecommunications. See also § 50, nn 10-13, as to  contacts which may be possiE 
absence of recognition. 

l5 ICJ Rep (1971), p 16. S e e p  197 and § 88. 
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Mandate as illegal and invalid; and that all member states were obliged to refrain 
from any acts o r  dealings with the Government of South Africa implyin 
recognition of the legality of its presence and administration in Namibia. I! 
Although the Court considered that the precise determination of the acts permit- 
ted or allowed was a matter within the competence of the appropriate political 
organs of the United Nations it nevertheless offered advice as to those dealings 
with the Government of South Africa which, under the Charter of the United 
Nations and wncral international law. should be considered as inconsistent with 
the declaration of illegality anti invalidity because they may imply a recognition 
that South Africa's presence in Namibia is legal." Thus member states were said 
to be generally obliged 'to abstain from entering into treaty relations with South 
Africa in all cases in which the Government of South Africa purports to act on 
behalf of or concerning Namibia', and they must abstain from invoking or 
applying bilateral treaties concluded by South Africa on behalf of or concerning 
Namibia which involve active inter-governmental cooperation. As regards 
'multilateral treaties, however, the same rule cannot be applied to certain general 
conventions such as those of a humanitarian character, the non-performance of 
which may adversely affect the pcoplc of Namibia'. The duty of non-recognition 
also imposes upon member states the 'obligation to abstain from sending dip- 
lomatic or special missions to South Africa including in their jurisdiction the 
Territory of Namibia, to abstain from sending consular agents to Namibia, and 
to withdraw any such agents already there. They should also make it clear to the 
South African authorities that the maintenance of diplomatic o r  consular rela- 
tions with South Africa does not imply any recognition of its authority with 
regard to Namibia.'I8 Member states are also obliged not to enter into 'economic 
or  other forms of relationship or dealings with South Africa on behalf of or 
concerning Namibia which may entrench its authority over the Territory'. 
However, the Court emphasised that the non-recognition of South Africa's 
administration of the Territory should not result in depriving the people of 
Namibia of any advantages derived from international cooperation; thus in 
particular, the invalidity of official acts performed by the Government of South 
Africa on behalf of or concerning Namibia after the termination of the Mandate 
cannot be extended to those acts, such as, for example, the registration of births, 
deaths and marriages the effects of which can be ignored only to  the detriment of 
the inhabitants of the Territory. The Court also found that the termination of the 
Mandate and the declaration of the illegality of South Africa's presence in 
Namibia were opposable to all states, including non-members of the United 
Nations in the sense of barring erga omnes the legality of the situation which is 

'' Similarly, in respect of Southern Rhodesia, members of the U N  were under various specific 
obligations regarding their dealings with the regime in that country, from which they were 
obliged to  withhold recognition (see 55, nn 8-10). In comparison, the obligations of members of 
the League of Nations in relation to the purported establishment of Manchukuo were less 
extensive (see § 54): thus the replacement of consular officials was in that case regarded as not 
inconsistent with non-recognition, while in respect of Southern Rhodesia (and Namibia) consu- 
lar relations had to  be severed (but sce § 50, n 9, as to  the UK's consular relations with Southern 
Rhodesia in the earlv stages of its rebellion). 

" ICJ Rep (1971). at d 55. " 
I R  See also S C  Res 283 (1970). The last state to  close its consulate in Windhoek did so in October 

1977: RG, 82 (1978), p 626 
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1 ~ 
maintained, in the Court's view, in violation of internat~onal law, with the result 

I in particular that no state whlch enters into relations with South Africa concern- 
in Namibia may expect the United Nations or  its members to  recognise the 
vafidity or effects of such a relationship or  of the consequencds thereof. After the 
Court's opinion had been dellvered, the General Assembly called upon all states 
to refrain from all direct or indirect relations, economic or  otherwise, with South 
Africa when it purports to represent Namibia, and not to recognise as legally 
valid any rights or interests in Namlbian property or rerourcec purportedly 
acquired from the South African Govcrnmcnt after 27 Octoblrr 1966 (the date on 
which the Mandate was termmated)." In a later resolutionZ0 the General Assem- 
bly requested all states to refrain from action which may confer a semblance of 
legitimacy upon South Africa's illegal occupation of Namibia. 

However, there are at present practical limits to the extent>o whlch states can 
persist in refusing to acknowledge an existing situation, even II it is unrecognised 
and its origins illegal.21 Furthermore, where the sltuatlon does not involve a 
violation of international law, non-recognition does not make it illegal and the 
principle ex tnturra t/*s non orltur will not apply. Non-recognisrng ctates may 
therefore be able to take some account of the existence of an unrecognlsed 
community, and quite extensive dealings are in practice possible without recog- 
nition being necessarily implied.22 Non-recognition of a community as a state o r  
its governing authority as a government does not exclude recognit~on of them in 
some other capacity, for example as a rebel regime entitled to recognitlon as 
 insurgent^,^^ o r  as a subordinate agency of another state which is duly 
recogni~ed .~~  In these cases such relations may take place within the framework 
of international law as are appropriate to  whatever standing the community is 
recoenised as having. 

~ & e r a l l ~ ,  nation'al courts are more ready than ,governmehts to acknowledge 
the legal force of established facts, even despite a possible illegality in their 
origins, particularly where questions of rivate rights are involved. The attitude 
of the courts of a non-recognising stat$ towards the acts of an unrecognised 

l9 GA Res 2871 (XXVI) (1971); see also S C  Res 301 (1971), and generally § 88, n 33ff. 
'O GA Res 3031 (XXVIII) (1972). See also G A  ResS-9/2 (1978), $9 11 and 36. However, since South 

Africa in fact remained in control of Namibia there would still seem to  be room for acknowledg- 
ing certain legal consequences flowing from South Africa's effective administration in Namibia. '' Thus despite the illegality and invalidity of South Africa's presence in Namibia, the ICJ observed 
that South Africa could still be held responsible for its acts in ~ a m i d i a :  'physical control of 
territory, and not sovereignty o r  legitimacy of title, is the basis of state lihbility for acts affecting 
other states' (ICJ Rep (1971). p 54). In Nemecv Etablissements LAB a ~ f e n c h  court pointed out 
that even a situation which is to  be regarded as null and void neverthelqp gives rise to  a state of 
fact from which certain consequences may flow: ILR, 22 (1955), p 100. 

" See § 50. See also § 47, n 3, as to  the continued applicability of thaties notwithstanding 
non-recognition of a government of a state. 

'"ee $ 49, n 19. " See $ 38, n 3 '' See generally o n  the earher lud~clal pract~ce In the USA, D ~ c k ~ n s o n ,  AJ, 25 (1931). pp 214-37, 
Tennant, M ~ c h  Law Rev, 29 (1930-31), pp  708-41; Borchard, AJ, 26 (11932), pp  261-71 I'or a 
learned and trenchant although somewhat one-s~ded plea for an d e p e n d e n t  l u d ~ c ~ a l  treatment 
of these quest~ons see Jaffe, Jrrdmal Aspects of Forergn Relatrons (1933). and Mann, Grotrus 
Socrety, 29 (1943), pp 143-70 See also Wh~teman, Drgest, 2, pp  609-65, and Restatement 
(Thrrd), I,  $ 205, Nedlat~,  ICLQ,  30 (1981). pp  388-415 
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community will, however, depend on  its particular rules of national law, and 
especially the extent t o  which the courts may be bound by the attitude or 
statements of the executive branch of government.2" In some cases the courts 
have rigidly followed the apparent logic of non-recognition, and have declined to 
attribute any legal consequences o r  validity to  acts of the unrecognised author- 
ity, in effect treating such authority as non-existent.27 In other cases, however, 
particularly where the issues before them concern ordinary matters of private 
law not affecting the public policy of the state," courts have given preponderant 

See § 460. 
27 See I.~rtherz'.G,qor 11921 1 I KII 456. 111 conccqucncc of the rrfucal of the USA to  rccognisc the 

annexation of the Baltic Kepuhlics 11- Soviet Russia in 1939 the US court.; declined to  giveeffect 
to thedecrees of the authorities in the anncxcd tc~ritorics or  to  issue letters rogatory to  them. See 
Briggc, AJ, 37(1943), pp  585-96; 'The h'otkctr. AI), lO(1941-42), N o  15; TheSigt~e, ;bid, Nos 16 
and 19; T h  Alarrt (1944) 1: (2~1) 431. Scc nlw I.~t.i.iatl Starc ( k g ~  and I'nsset~gc~ Line v Clark, 
AD, 15 (1948), N o  16; Latvian Starc (:argonndl'nssenger Linev McGrath, ILR, 18 (1951),No 
27; I.atvian State Cargo and Passenger Line zZ [IS. 1I.R. 20 (1953). p 193; Re Kozjas'Estate (1958), 
ILR, 26, p 76; Re Mitzkel's Estate (1962), ILK, 33, p 43; Re Luk's Estate (1965). ILR,35,p62.See 
also to the same effect the decision o f  the High Court  of Eire in The Ramava, AD, 10 (1941-42), 
N o  20; of French courts in HCritiers Borrnintian v Soc Optorg, Clunet, 51 (1924), p 133, and 
Jellinek z. 1.fefey (1940), RG, 51 (1947). p 250: nnd of a Moroccan court in Attorney-C;eneralv 
Salomon Tolrdano (1963). II.R, 40, p 40. Scc alco Johttson o Briggs Inc, AI), 9 (1938-40), No33, 
as to decrees of the unrecognised rcgitnc in Austria after the Anschluss; and § 55, n 7, as to 
decisions by UK courts concerning nctc of the illcgal regime in Southern Rhodesia. 

2~ In Carl Zciss Stifrung z8 Rayncr and Kccb.> [ 19671 A(: 853 I.ord Wilberforcc rcgartlcd it as still 
open to English courts to  follon. tlic approncll of sonw US courts whereby ' w l ~ c r c ~ r i v a t c  rights, 
o r  acts of everyday occurrence, or  perfunctory actsof administration arcconcerned . . . thecourts 
may, in the interests of justice and common sense. wllerc no consideration of public policy to the 
contrary has to  prevail, give recognition to the actual facts o r  realities found to exist in the 
territory in question' (at p 954). 

In 1933, in .Glimo//z.Standard Or/ (i~ttrpatry. 262 NY 220; 186 NI:. 679; AI), 7(1933-34),No 
8, the Court of Appeals of Ncw York held that the nationalisation dccrccs of the unrecognised 
Soviet Government with regard to  property citnated in Russia were to  he treated as valid: the 
Ikpartment of State had stated to the court that the Soviet Government exercised effective power 
in Russia and that the refusal to rccognisc it was due to reasons other than absence of effective- 
n e w  In Sokoloff z, National City Bank, AD, 2, (1923-24), N o  19, it was pointed out that courts 
might rccognisc acts and dccrces o f  an unrccognised foreign government ' i f  violence to fun- 
damental principles of justice o r  to  our own public policy might otherwise be done'. In Latvian 
State Cargo and Passengers5 Line z3 McGrath, ILR, 18 (1951), N o  27, a US court indicated that 
ordinary rules of private international law could be allowed to operate so as to  permit effect to be 
given to  decrees of an unrecognised government provided that the executive department had no 
positive and deliberate policy t o  the contrary (which in fact it had in respect of the matter before 
the court, concerning the Soviet Union's absorption of the Baltic States). In Upright v Mercury 
Business Machines Co  (1961), ILR, 32, p 65, a US court held that effect could be given to  acts of 
the German Democratic Republic (although not recognised by the USA) concerning private 
rights and obligations arising in territory under its control, unless those acts were inimical to the 
aims and purpoces of national policy. This limitation of thc conscqucnces of non-recognition to 
acts of a political nature was npplicd in Rr / Ik . .~~z~~r l , -~~oic~rr 'Es tn te  (1964), 1I.R. 35, p 51, so as to 
allow a power of attorney executed in 1.itliuania in accordance with the local law t o b e  regarded 
as lawful and effective. For comment on Upright z8 Mercury Business Machines Co (above), see 
Lubman, Col Law Rev, 62 (1962), pp 275-310. See also the Hausner case decided by the Swiss 
Federal Tribunal, AD,  4 (1927-28). at p 63: and § 49, nn 27-30 (as regards acts of insurgents), and 
p 200 (as regards certain acts performed by South Africa in Namibia). In Russian Volunteer Fleet 
v UnitedStates (1931) 282 US 481; AD, 6 (1931-32), N o  24, the Supreme Court  of the US held 
that non-recognition does not deprive the nationals of a state with an unrecognised government 
of a right of action. 

I i I 

weight to  the realities of the situation including the effectiyc existence of the 
unrecognised community, and have been able to  take du{ account of legal 
transactions taking place under the rules of law in fact applyjn in the territory 
subject to the authority of the non-recognised communith$ In particular, 
courts in applying their rules of private international law d a y  be led to  have 
regard to  the legal system actually applying in a given locality,jirrespective of the 
question of r e ~ o ~ n i t i o n . ' ~  They may also take judicial noticelof the fact that an 
unrecognised authority is in control of a particular t e r r i t ~ r ) i . ~ I  Furthermore, 
courts may sometimes be able to  regard a state o r  governmen$$s in existence for 
the purposes of the proceedings before the court  even where none is recognised 
by the executive, as where those terms are used in circumst~nces which in the 
court's view d o  not require them to  be interpreted in theiristrict and formal 
sense.32 I 

' 9  See several decisions of the US-Italian Claims Commission regarding t& laws of the unrecog- 
nised 'Italian Social Republic' which for 19 months operated as a p r o - ~ e b m a n  administration in 
part of Italy after the surrender of Italy in the Second World War: Levi Claim, ILR, 24 (1957), 
p 303; Falco Claim (1959), ILR, 29, p 21; Fubini Claim (1959), ibid, pp 3#,43-7. See also Re an 
Inquiry by the Italian Ministry for Foreign Affairs (1958), ILR, 26, p 6k; The Denny, AD, 10 
(1941-42), N o  18; Rilang v Rigg (1971). ILR, 48, p 30; Oguebic v ~ r f r r k o k e  (t979). I1.R. 70. 
p 17. And see cases cited at 5 49, n 28, and several decisions of Japanese dburts cited bv Tsutsui. 
ICLQ, 37 (1988), pp  325,326-31, including the Kokavo case (1982). on hhich see also Heuser, 
ZoV, 49 (1989), pp  335-42. In R v Secretary of State for the Home Officr.&parte Z ,  The Times, 
25 August 1989, the criminal law applying in an unrecognised state was accepted as the basis for 
assessing the likelihood of persecution which might be suffered by an applicant for asylum. 

'O See eg Russian Reinsurance Co  v Stoddard, AD, 3 (1925-26), N o  40; Qherniak v Tcherniak, 
AD, 4 (1927-28), N o  39; Eck v Nederlandsch Amerikaansche Stoomvaak, AD, 13 (1946), N o  
13; Pulenciks v Augustorskis, ILR, 18 (1951), N o  20; R v Governor of Biixton Prison, exparte 
Schtraks [I9641 A C  556; VER Carl Zeiss Jena v Carl Zeiss Heidenheim (1965), ILR, 72, p 550; 
Stroganoff-Scherbatof/v Rensimon et Cie (1 966). ILR, 47, p 72; Re Estat<of Rielinis (1967). AJ, 
62 (1968). p 499; CarlZeissSt~~trrn~ v VER CarlZeiss Jma  (1970). ILR, 611, p 36; Warmzeichen- 
verband Regek~n~stechnik  EV v Ministry of Trade and Industq  (1$75), ILR, 77, p 571; 
Hesperides Hotels Ltd v Aegean Turkish Holidays Ltd 119781 1 Q B  205.211 8 (per Lord Denning 
MR), although the House of Lords did not find it necessary to  decide wHether notice should be 
taken on the 'laws' passed by the non-recognised Turkish Federated ~ t a t d ~ f  Cyprus: [I9791 A C  
508 (and see comment by Shaw, LQR, 94 (1978), pp  500-5; Merrills,; ICLQ,  28 (1979). pp  
523-5). See generally on the relationship between recognition and the application of foreign laws 
at § 47, n 9. In  that connection note the observation of Lord Wilberforce $I Carl Zeiss Stiftung o 
Rayner and Keeler [I9671 A C  853, that recognition of a law does not necessarily entail recogni- 
tion of the law-maker as a government with sovereign power (at p 961); sfe also the Levi Claim, . . 

ILR, 24 (1957). p p  3 0 3 , 3 i l  
The decision of the House of Lords in Arab Monetary Fund v ~ a s h r d  (No 3 )  119911 2 WLR 

729 suggested that the legal personal~ty of a company In;orporated in a tdtritorv not recogn~ced 
as a state would not be recognised In Engl~sh l a w  the subsequently enacted Foreign Corpora- 
tlons Act 1991 prov~ded for legal personal~ty to  be recognned In ~ u c h  c~rcumctances " So as, for example, t o  be able to  conclude that the consul of the ectabltthed, and recogn~ced, 
government cannot in fact transmit funds to  the territory controlled bv the unrecogn~ted 
authority (Re Yee Yoke Ban's Estate, ILR, 19 (1952), N o  93), o r  to  uphold an order for the 
deportation of a person to  that territory (US ex re1 Leong Choy Moon v'Shaughnessy, ILR, 21 
(1954), p 225, US ex re1 Tom Man v Shaughnessy, ILR, 23 (1956), p 397, affirmed (1959) ILR, 28, 
P 93). I '' See eg Re A1 Fm Corporatton's Patent 119701 C h  160 (North Korea treated as a state d e s p m  a 
cert~ficate from the Fore~gn Office denyng any recogn~tion by the U K t o  that effect), Lulgr 
Monta of Genoa v Cechofracht Co Ltd [I9561 2 All ER 769 (treatmg the author~ttes In Formosa ac 
agovernment despite a certificate from the Fore~gn Office denymg any recognit~on by the U K  t o  
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C H A N G E S  IN T H E  CONDITION OF S T A T E S  

Hall, § 2 Hackworth ,  i, § 56 Fiore, i, §§ 321-32, and Code, §§ 124-46 Borchard $ 
84 Redslob, R I  (Paris), 13  (1934), pp 445-83 Cansacchi, Comunicazioni e studi, 4 
(1952), pp 25-97, and H a g  R,  130 (1970), ii, pp 1-94 Marck, Identity a n d  Continuity of 
States in Public International L a w  (1954) Kunz, AJ, 49 (1955), pp 68-76 McNair, 
L a w  of Treaties (1961), ch 37 Crawford,  The Creation of States in International Law 
(1979) Meissner and Zieger (eds), Staatliche Kontinuitat unter  besonderer Beriicksich- 
tigung d e r  Rechtskzge Deutschands (1983). 

$57 Changes no t  affecting states as international persons States are exposed 
to change. There is a constant and gradual change in their citizens through deaths 
and births, emigration and immigration. There is a frequent change in those 
individuals who are Heads of States, and there is at times a change in the form of 
their governments, o r  in their dynasties i f  they are monarchies. Governmental 
authority may be temporarily disrupted or territorially restricted, as during a 
civil war' o r  belligerent occupation. Their territories may increase or  decrease. 
Nevertheless, in spite of such changes a state remains the same international 
person.2 

International law is not, however, indifferent to  these changes. Although 
strictly no notification to o r  formal recognition by foreign states is necessary in 
cases of a change in the headship of a state3 or  in its entire dynasty or if a 
monarchy becomes a republic or vice vcrsn, n o  official intercourse based on the 
change of situation is possible between the states refusing recognition and the 
state concerned. Although, further, a state can assume any title it likes, it cannot 
claim the privileges of rank connected with a title if foreign states refuse recogni- 
tion. The continuity of a state as an international person notwithstanding 
changes of the kind mentioned may beillustrated by the history of France, which 
has over the centuries retained its identity although it acquired, lost and regained 
parts of its territory, changed its dynasty, was a kingdom, a republic, an empire, 
again a kingdom, again a republic, again an empire, and is now once more a 

that effect); Reelz Holder [1981] 3 All ER 321 (holding Taiwan to be a 'country' for purposes of 
the International Athletic Federation). The terms of statutes may assist in this respect, where 
they are drafted in terms of 'territories' or 'countries' rather than 'states': see eg Copyright Act 
1956, s 48. See also § 414, n 5, as to the term 'country'. 

I See § 67. See also Attorney-General of the Republic v Mustafa Ibrahim (1964), ILR, 48, p 6. 
See Masinimport v Scottish Mechanical Light Industries Ltd, 1976, SLT 245; ILR, 74, p 559, 
involving both constitutional change and territorial variation. See also the view of the General 
Assembly's Sixth Committee in 1947: 'That, as a general rule, it is in conformity with legal 
principles to presume that a State which is a Member ot the organization ot the United Nations 
does not cease to he a Memhcr simply hecausc its constitution or its frontier have been subjected 
to changes, and that the extinction of the State as a legal personality recognized in the internation- 
al order must be shown before its rights and obligations can be considered thereby to haveceased 
to exist.' (UNYB (1947-48), p 40.) This view was expressed in the context of the emergence of 
Pakistan out of territory formerly constituting India: see also § 64, n 3. 

As to Yugoslavia as a continuation of the Kingdom of Serbia see § 34, n 1, para 5; as to the 
position of Austria after 1918, and again during and after the Second World War, see 5 55, n 36, 
and § 59, n 7; and as to Germany after the same war, see 5 59, n 8. 

' See § 43. 
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republic. All its international rights and duties as an international person con- 
tinued in spite of these important changes. Even such loss of rerritory as occa- 
sions the reduction of a major power to  a lesser status does not affect the state as 
an international person. This continuity of states as international persons despite 
changes of the kind referred to is reflected in such rules of international law as 
those which hold a state bound by treaties concluded under a previous regime,4 
which hold it responsible for acts by a former government or Head of State,5 or 
which require it to  honour the public debt of a predecessor regime.6 Similarly, a 
new regime is entitled to represent the state in international 'organisations of 
which it is a member,' litigation against the state begun under one government 
continues after a new government comes to power,8 the previous regime's 

I 

' See 47, n 3, and § 623. See also Yhchadch v Commrssroncrof Prrsons, Jerusalem, AD, 14 (1947), 
No 16; Re Nepogodm's Estate (1955), AJ, 50 (1956). p 141, M/V rrancesco Corsr v M/S 
Gorakhram Gokalchand (1958), ILR, 31, p 20; Maslnrmport v Scottrsh Mechan~cal Lrght 
Industnes Ltd (1976), SLT, 245; ILR, 74, p 559; BY, 48 (1976-77). p 333; USD~piomattcStaffrn 
Teheran Case, ICJ Rep (1980), p 3 (rn whrch the revolut~on tn Iran resultrng rn the Shah bemg 
deposed did not affect Iran's contrnurng obl~gatlons under treaties conclud~d before the revolu- 
tion). ' For this reason a state is responsible for all acts committed by a former ~ e a d  of State, although 
such Head of State may have attained his position through revolution. See 9$3 and The Republic 
of Peru v Dreyfus Brothers (1888) 38 Ch D 348. It is believed that this responsibility exists, 
whether or not the former Head of State was recognised by the state demanding redress. 

See also Henke Claim, ILR, 26 (1958-II), p 276; Eis Claim (1959), Il;R, 30, p 116. Cf the 
Tinoco Arbitration (1923), RIAA, I ,  p 369. 
See Riis Claim, ILR, 26 (1958-11), p 274; Russelljackson v People's Republic of China, ILM, 22 
(1983), p 75 (and see also p 1077); as regards succession to the financial obligations owed to the 
UN in the case of the change in the regime representing China, see ILM, i 1  (1972), pp 653-4; 
Bissell, AJ, 69 (1975). pp 628-33; and RG, 88 (1984), p 215, as to successitn to China's unpaid 
contributions to the ILO. 

The repudiation in February 1918 by the Russian Soviet Government of the public debts of 
Russia incurred by the previous duly recognised governments was a breachof international law 
as generally understood at that time; see Fauchille, § 215 (4), and literaturethere cited. See also 
Chailley, La Nature juridique des traitis internationaux (1932). pp 135-46{ This attitude of the 
Soviet Government constituted one of the reasons why a number of states iefused at that time to 
recognise that government. There appears to be room for a reconsideration hf the existing rule on 
thesubject in cases when the social and political upheaval accompanying a revolutionary change 
of government is such as to render equitable and reasonable a modificatifn of the obligations 
contracted by the former regime. In 1986 the Soviet Union concluded with the UK an agreement 
(TS No  65 (1986)) under which the UK agreed not to pursue British claims in respect of inter alia 
bonds issued by and debts owed by the former Russian Imperial Government, and released to the 
Soviet Union certain moneys held in official bank accounts of persons representing the former 
government; for its part the Soviet Union agreed not to pursue certain cllims against the UK, 
including claims to certain gold and other assets in the UK of the for@r Imperial Russian 
Government. 

A somewhat similar agreement was later concluded between the UK andchina, whereby the 
UK undertook not to pursue British claims in respect of inter alia debts incurred by, and bonds 
issued by, former Chinese Governments (which debts and honds theiGovernment of the 
People's Republic of China had from the beginning disowned), in view of which undertaking 
China agreed to pay a stated sum to the UK (TS N o  37 (1987)). I 

' See pp h - 9 .  - 
See eg Lzthgow and Others (1984, 1986), ILR, 75, p 439, In whlch a newlBr~t~sh Government 
continued as defendant in proceed~ngs rnstrtuted against the UK at a t m e  when a government of a 
different the litigation. political persuasion was in power and whose policies led to the sduatrons giving rise to 
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contracts bind its s ~ c c e s s o r , ~  and it is entitled to exercise proprietary rights over 
the state's property.'O 

§ 58 Changes affecting states as international persons Some changes do, 
however, affect states as international persons. 

( I )  Two states which hitherto were separate international persons are affected 
in that character by entering into a real union' since, while retaining their 
separate identities in many respects, through that change they appear 
thereafter together as one and the same international person. 

(2) A partial loss of independence on the part of the state concerned may affect 
its character as an international person. Many restrictions may be imposed 
upon states without interfering with their independence but 
certain restrictions may go so far as to have such an effect, with conse- 
quences for their character as international persons. Thus if a hitherto inde- 
pendent state comes under the protection of  another state,' its character as 
an international person is affected. Again, if several hitherto independent 
states enter into a federal state,4 they transfer a part of their sovereignty to 
the federal state and become thereby partially sovereign states, and may 
even cease to be international persons at all. Even entry into a customs 
union may in particular circumstances, and depending on the terms of the 
treaty engagements in question, be regarded as compromising a state's 
independence.' 

§ 59 Extinction of states A state ceases to be an international person when it 
ceases to exist.' In practice this may happen: 

(a) when one state merges into another and becomes merely a part of it (as 
occurred when the Congo Free State merged in 1908 into Belgium, Korea 
in 1910 into Japan, and Montenegro into the Serb-Croat-Slovene State 
after the First World War), or when two or more states merge to form a 
single new state2 (as may happen upon the formation of a new federal 

See Tietz v People's Republic of Bulgaria (1959), ILR, 28, p 369. 
lo See § 47, n 7. See also RG, 85 (1981), pp 406-9, for the assertion by the Soviet Union of rights 

over the wreck of a former Tsarist warship (notwithstanding the Soviet Union's rejection of 
succession to  the former Tsarist government in other respects: see eg n 6). 
See 73. 
See §§ 120, 121 where different kinds of these restrictions are discussed. 

' See § 81. 
See § 75. 
See § 34, n 9. as to  the Austro-German Customs Union Case (1931). PCIJ, Series A/B, N o  41; and 
§ 77, as to  membership of customs unions. 

I See Raestad, RI, 3rd series, 20 (1939). pp 441 -9. Crawford, T J J ~  Creation of States in Internation- 
al Law (1979). pp 417-20. 
As eg when Tanganyika and Zanzibar united in 1964 to constitute the new State of Tanzania, or 
when the People's Democratic Republic of Yemen and the Yemen Arab Republic united in 1990 
to  form the Republic of Yemen. 

state,3 if all the member states of the federation cease to retaih any elements 
of international personality). The absorption of Estonia, Latvia and 
Lithuania by the Soviet Union in 1940 was claimed by t h l  latter to  be a 
voluntary merger, but some states, including the United Kingdom and the 
United States, declined fully to recognise that those states form part of the 
Soviet U n i ~ n . ~  Austria's absorption into Germany in 1938 was initially 
widely accepted as putting an end to Austria's existence as a'keparate state, 
but was, after the outbreak of the Second World War, regarded as null and 
void, with Austria being regarded as continuing as a state;5 

(b) when a state breaks up so that its whole territory henceforth comprises 
two or more new states.' However, the question whether all the new 
territorial units are properly to be regarded-as new states, or whether one 
of them constitutes a continuation, much diminished, of thie original state 
is not always easy to answer, and raises complex issues as to the circum- 
stances in which a state ceases to be the same state. Such problems have 
arisen, for example, over the dissolution of Austria-Hungary after the 
First World War,'and after the defeat of Germany at the end of the Second 
World War;' 

See generally, § 75. r ,  

See 55, nn 41-4. 
See $55, nn 36-40. Ethiopia's annexation by Italy In 1936 was the subject of a simdar change of 
attiGdeon the part of the international cimm"nity: see § 55, nn 31-5. 
See eg as to  the break-up of the United Arab Republic in 1961, § 63, n 6. , '  

See, in favour of the view that the new Austrian Republic was a new state, Strupp, Eliments, § 5, 
p 110; contra, Temperley, iv, pp  417, 418, Soubbotitch, Effets de la dissolution de I'Autriche- 
Hongrie sur la nationaliti de ses ressortissants (1926), pp  41-5, and BorchardiAJ, 19 (1925). pp 
358,359; the matter is also discussed by Anzilotti, p 86; Sack, Les Effets dcs t$hnsformations des 
hats,  etc (vol i, 1927); and Udina, L'estinzione dell' imperio Austro-Udkarico nel diritto 
internazionale (2nd ed, 1933); Marek, The Identity and Continuity of States'in Public Interna- 
tional Law (1954), pp  199-236. 

The question has also arisen in connection with the old Ottoman E m p ~ r e  and the new T u r k ~ s h  
~ e ~ u b l i c .  In the Ottoman Debt Arbitration of 1925, it was held that the latder was not a new 
state, but a continuation of the former; RIAA, 1, p 529. See also Hall, p 116 (n); Hyde, i, § 129; 
Kelsen, Hag R, 42 (1932), iv, p p  294-97; Balladore Pallieri, p 147; Anzilotti, p@177-86. As t o  the 
end of the Kingdom of Montenegro, see Re Savini, decided in October 1927 by the Court  of 
Appeal of Rome: AD, 4 (1927-28), N o  106. O n  the continuity of the Czechoilovak Republic in 
the 1938-45 see § 55, nn 3-6; Keruta, Bulletin de droit tchl~oslova~ue,  5 (1947). pp  45-59; 
VoSta, 0 privni kontinuiti ceskoslovenskC republiky (1947); and Kojecky, Ceskoslovensko ve 
rveile theorie mezindrodniho priva a uznini  (1947). ! '  
Courts in the Federal Republic of Germany have held the German Reich to  co"tinue in existence 
(but without institutional organs enabling it to  act) and the Federal Republic of Germany to  be a 
reorganisation of part of that Germany, and as such identical with it, so that egjtreaties concluded 
by the Reich continue t o  bind the Federal Republic (see the decision of the Federal Constitution- 
al Court of 26 March 1957, AJ, 52 (1958), p 357; Trademark Registration Case' (1967), ILR, 59, 
p 490), although as regards eg territorial extent the identity is only partial (see:the decision of the 
same court of 31 July 1973 in Re Treaty on the Basis of Relations between the Eederal Republicof 
Germany and the German Democratic Republic 1972, ILR, 78, p 150. The  re at~onship between i 
the former Reich and the Federal Republic of Germany is thus in these cases seen as one of 
identity and continuity, rather than of state succession (ibid). The continuity +f the Reich in the 
Federal Republic of Germany has been accepted in othercountries: see eg Re $bane (1958), ILR, 
26 (1958-11), p 577 (Netherlands); Simon v Taylor(1974), ILR, 56, p 40 (Singapore). The  Federal 
Republic has similarly, in other respects, adopted the position that it is a cbntinuation of the 
Reich, and has thus, eg accepted responsibility for the Reich's external d e b t h e e  $63, n 10. See 
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(c) when a state breaks up into parts all of which become part of other - 
usually surrounding - states (as with the absorption of the old State of 
Poland by Russia, Austria and Prussia in 1795); 

(d) formerly,9 when a state has been subjugated, ie annexed by the victorious 
state after conquest in war (as when the Orange Free State and the South 
African Republic were absorbed by Great Britain in 1901). 

SUCCESSION OF STATES 
Barclay, Struycken, Kaufmann, Studien zur Lehre von der Staatensukzession (1923) 
Guggenheim, Beitrage zur volkerrechtlichen Lehre vom Staatenswechse (1925) Sayre, 
AJ, 12 (1918), pp 475-97, and 705-43 Hurst, BY (1924), pp 163-78 Cavaglieri, 
Rivista 3rd series, 3 (1924), pp 26-46,236-71; Annuaire, 36 (1931), i, pp 185-255; RG, 38 
(1931), pp257-96; and RI, 3rd series, 15 (1934),pp219-48 Kelsen, HagR,42 (1932),iv, 
pp 312-349 Udina, ibid, 44 (1933), ii, pp 667-772 Strupp, ibid, 47 (1934), i, pp 
468-90 Monaco, Rivista, 26 (1934), pp 289-320, 462-502 Kaeckenbeeck, BY, 17 
(1936), pp 1-18, and Hag R, 59 (1937), i, pp 325-54 Walz, ZV, 21 (1937), pp 1- 
18 Garner, AJ, 32 (1938), pp 421-38 Canasacchi, Rivista, 32 (1940), pp 133-93, 
321-78, and ibid, 37 (1954), pp 19-71 Castren, Hag R, 78 (1951), i, pp 385- 
498 McNair, Law of Treaties (1961), chs 37-42 Jennings, Hag R, 121 (1967), ii,.pp 
437-51 O'Connell in New Nations in Internatic~nal Law and Diplomacy (ed O'Bnen, 
1965), pp 7-41 ;State Succession in Municipal Law and International Law (2 vols, 1967); 
and Hag R, 130 (1970), ii, pp 95-206; and Grotian Society Papers 1972 (1972), pp 
23-75 Bedjaoui, Hag R, 130 (1970), ii, pp 457-585 Verzijl, International Law in 
Historical Perspective (vol 8, 1974) UN Secretariat documents entitled 'Digest of de- 
cisions of international tribunals relating to succession of states and governments', with 
supplement (YBILC (1 962), ii, p 131, and ibid (1 97O), ii, p 170; UN Docs A/CN 4/151, 
and A/CN 4/232), and 'Iligest of deci=,ionr of national courts relating to succession of 
states and governments' (YBILC (1963), ii. p 95; Un Doc A K N  4/15?') UN Legislative 
Series. Mnterials on Succession of States ( 1  967) (ST/LEG/SERIES B/14, and supplement, 
UN Doc A/CN 4/263) and Materials on Succession of States in respect of Matters other 
than Treaties (1 978) (ST/LEG/SERIES B/17) ILC Draft Articles, and Commentary, on 
Succession of States in respect of Treaties and on Succession of States in respect of State 
Property, Archives and Debts, YBILC (1974), ii, pt 1, pp 174-269 and ibid (l98l), ii, pt2, 
pp 20-1 13 Meissner and Zieger (eds), Staatliche Kontinuitat unter besonderer Beruck- 
sichtipng der Rechtslage Deutschlands (1983) Makonnen, Hag R, 200 (1986), v, pp 
233-234 Restatement (Third), i, pp 100-14 See also works cited at § 62, n 5; and § 62, n 
23. 

$60 Succession of states A succession of international persons occurs when 
one or  more international persons takes the place of another international 
person, in consequence of certain changes in the latter's condition.' Such a 

also several cases noted in AJ, 49 (1955), pp 421-2. But the issue is complex, and judicial decisions 
and state practice have not been wholly consistent. See generally § 40, n 19 ff, and § 63, n 4. 

See also § 64, n 4, as to similar questions which arose on the independence of British Indiaand 
its simultaneous partition into India and Pakistan. 
Acquisition of title by conquest is nowadays not permissible: see § 263 ff. ' This is thedefinition given in the 8th ed of this volume, 157. Article2 of theVienna Convention 
on Succession of States in respect of Treaties 1978 and of the Vienna Convention on Successionof 
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succession may involve any category of international persons,;'but it is con- 
venient here to consider only successions involving states, whether fully o r  
partially sovereign. I 

It is sometimes helpful to distinguish between universal and pa&al succession. 
The former takes place when one international person is completely absorbed by 
another, either through voluntary merger, o r  upon the dismembeiment of a state 
which is broken up into parts which either have become separate international 
persons of their own or  have been annexed by surrounding international per- 
sons, or (in former times) through subjugation. 

Paaial succession takes place when a part of the territory of an international 
erson has separated from it in a revolt and by winning its indkpendence has 

pecome itself an international person; when one international person has ac- 
quired a part of the territory of another through cession; when a hitherto full 
sovereign state has lost part of its independence through entering into a federal 
state, or coming under suzerainty or under a protectorate; o r  when a hitherto 
partially sovereign state has become fully sovereign. 

Although it is convenient to treat cases of succession as involving several 
distinct kinds of situation in which states emerge or  break up, the various 
categories are not terms of art carrying with them clearly established legal 
consequences, nor are they sharply differentiated. Thus while the emergence of 
India to full independence in 1947 can be regarded as the emergence of a newly 
independent state from a previously dependent territory, it was even before 1947 
already a country with a considerable degree of separate international status; its 
full independence in 1947 was accompanied by the partition of the former British 
India to form, in addition to  the newly independent State of India, the new State 
of Pakistan, which was thus a newly independent state emerging from a pre- 
viously dependent status and at the same time a new state emerging by a process 
akin to dismemberment o r  seces~ion ;~  and at the same time the incorporation 
into the newly independent State of India of the Indian states formerly subject to 
their sovereign rulers was a form of merger. 

I 

§ 61 H o w  far succession takes place When a succession of states has occurred, 
the extent to  which the rights and duties of the predecessor devolve on the 
successor is uncertain and controversial. Some writers,' indeed, maintained that 
a succession of international persons never takes place. Their argument was that 

I 

I 
I I 

States in respect of State Property, Archives and Debts (see §§ 69, 70) defines 'succession of 
States' as meaning 'the replacement of one State by another in the responsibility for the 
international relations of territory'. 
It may be noted that the circumstances did not necessarily dictate that the remaining pan of 
British India should be regarded as a continuation of the former British India while Pakistan 
should be regarded as a new state, since it would have been possible to regard)he independent 
Indiaand Pakistan as equally constituting new states without either of them beink regarded as the 
continuation of the former British India; or even to regard Pakistan as thecontinuation of former 
British India and the independent India as the new state resulting from dismemberment or 
secession. The arrangements made on independence, however, were more consistent with the 
view expressed in the text. See also 5 64, nn 2-4. 
For instance, Garcis, Das hedge Volke~recht (1879), pp 66-70; Cavaglieri, 4a dottrina della 
successione di stato a stato (1910); Focherini, Le successioni degli stati (1910)., , 
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the rights and duties of an international person disappeared with the 
extinguished person, or became modified, according to the modifications an 
international person underwent through losing part of its sovereignty. 

The practice of states suggests that no general succession takes place according 
to international law. With the extinction of an international person its rights and 
duties as a person disappear. But certain rights and duties do devolve upon an 
international person from its predecessor. Since this devolution takes place 
through the very fact of one international person following another in the 
possession of state territory, a succession of one international person to those 
devolved rights and duties clearly takes place. But no general rule can be laid 
down concerning all the cases in which a succession occurs, and each needs to be 
examined separately. That examination naturally reflects the historical circum- 
stances of the time, and the major preoccupations of the leading members of the 
international community in the situations which at the time most frequently give 
rise to cases of succession. Furthermore, state practice in much of this area has 
been variable, often dependent on the very special circumstances of particular 
cases, and based on a d h o ~ a ~ r e e m e n t s  which may not necessarily reflect aview as 
to the position in customary international law. It must also be noted that many of 
the decisions of national courts involving questions of succession turn on pro- 
visions of the relevant municipal law rather than on international law. 

In earlier editions of this volume, the law was expounded by treating separ- 
ately the various situations involving a succession, and considering in relation to 
each the different categories of rights and duties whose devolution was in 
question. Although this methodology was not adopted in the two Vienna 
Conventions of 1978 and 1983 (discussed at §§ 69, 70), it is convenient for 
present purposes to follow the approach taken in previous editions, as the basis 
for an exposition of the law as it exists apart from those Conventions. 

§ 62 Absorption o r  merger When a state is absorbed into another state-as, for 
instance, with Korea's voluntary merger in 1910 into Japan, o r  with the admis- 
sion of Texas into the United States of America in 1845, or with the accession of 
the German Democratic Republic to the Federal Republic of Germany in 1990' - 
or  when a state has been subjugated by another state,'" the latter remains the 
same international person and the former becomes totally extinct as an inter- 
national person. Somewhat similar are cases of unification, when two or  more 
existing states merge to form a single state2 - as Egypt and Syria did in 1958 to 
form the United Arab Republic,3 and Tanganyika and Zanzibar did in 1964 to 

I Developments regarding Germany from 1945 to 1990 were somewhat special: see § 40, n 19ff. 
For consideration of some implications of German unification in 1990 as regards participation in 
the European Communities see Tomuschat, CMI. Rev, 27 (1990), pp 41 5-36. and Timmermans, 
ibid, pp 437-49. 

" As to the position of Austria following the Anschluss with Germany in 1938, see § 55, nn 36-40. 
AS to various matters in respect of which questions of succession arose upon the union on I July 
1960 between Somaliland (which had only become independent five days earlier, having former- 
ly been a British protectorate) and Somalia (formerly a trust territory under Italian administra- 
tion) to form the Somali Republic, see Cotran, ICLQ, 12 (1963). pp 1010-26. ' See generally Cotran, ICLQ, 8 (1959), pp 346-90; and n 18. See also $63, n 6 and 5 74, n 2. 

form Tanzania- in which case both former international persons ?re replaced by 
a single new international person. A particular form of unification is that which 
occurs where a number of hithero sovereign states combine to ]become a new 
federal state4 (although in this case there may be a relevant distinction to be 
drawn between those federal states which, like the United Statk of America, 
totally absorbed all the international relations of the member states, and those, 
like Switzerland, which did not). These situations, involving the extinction of 
one state by merger into another, are perhaps the most straightforward ones; and I so their consequences for various cateories of rights and duties may conveniently 
be set out in some detail, partly to serve as a point of reference when considering 
the consequences of other situations involving a succession of states. 

(a) Treaties5 I 

A state's consent to be bound by a treaty establishes not only a legal relationship 
between that state and the other party (or parties) but also a legallnexus between 
the treaty and that state's territory in relation to  which its consent to be bound 
was given.6 It does not follow, however, that, where there is a change in the 
responsibility for the international relations of the state's territory, that nexus is 
necessarily sufficient to require the state which has assumed those responsibili- 
ties for the territory to  succeed to all treaties previously applying to it. For 
example, no succession takes place with regard to rights and duties of the extinct 
state arising from its pure1 political treaties. Thus treaties of alliance or of Y arbitration or  of neutrality o r  of any other political nature fall to the ground 
with the extinction of the state which concluded them. They presuppose the 
continuing existence of the contracting state and may be regarded as in a sense 
personal to it: their continued application, in respect of the successor state, 
would radically alter the assumptions underlying their operation. 

' See Huber, Dre Staatensukzessron (1898), pp 163-70, Ke~th, The Theory of State Successron 
(1907), pp 92-98, and Schoenborn, Staatensukzessronen (1913), §$ 8 and 9. 
See generally, In addmon to works c~ted In the b~bliography preceding $ 60, and at §§ 66, nn 5 and 
69, de Muralt, The Problem of State Successron wrth regard to Treatres (1954), McNa~r, Law of 
Treatres (1961), pp 589-664; Wolf, AFDI, 7 (1961), pp 742-51, U N  Secretarrat documents 
e n d e d  'Success~on of states In relation to general mult~lateral treatles of wh~ch the Secretary- 
General 1s the deposltary3 (YBILC (1962), 11, p 106; U N  Doc A/CN 4/l SO), 'Success~on of states 
to mult~lateral treat~es' (YBILC (1968), 11, p 1; rbrd (1969), 11, p 23, and rbrd (1970), 11, p 61, U N  
Docs A/CN 4/200, A/CN 41210, and A/CN 4/225), and 'Success~on of states In respect of 
b~lateral treatles'(YB1LC (1970), 11, p 102, and rbrd (1971), 11, pt 2, p 1 I I ,  U N  Docs A/CN4/229, 
and A/CN 4/243 and Add I), Mank~ew~cz, Journal of Atr Law and Commerce, 29 (1963), pp 
52-64; O'Conneil, BY, 39 (1963), pp 54-132, and AJ, 58 (1964), pp 41-61; Kunug~, AJ, 59 
(1965), pp 268-90; Herblg, Staatensukzessron und Staatentntegratron (1968). Onory, La Swcces- 
ston d'dtatsaux trartis (1968), and RG, 72 (1968). pp 565-655, Lung-Fong Chen, State Successron 
Relatrng to Unequal Treatres (1974); Schaffer, ICLQ, 30 (1981), pp 593-628 

As to treatles concluded by Pmss~a and questions of succession arlslng In rflat~on thereto as a 
result of that state's partlcipatlon in the North German Federat~on, and later the German Re~ch, 
and thesubsequent evolut~on of the German State after 1945, see E Lauterpacht, ICLQ, 5 (1956), 
pp 414-20; and also Bertschrnger v Bertschmnger, ILR, 22 (1955), p I41 
YBILC (1974), 11, pt 1, p 167, para (49) ' On the effect of changes of sovereignty upon neutrality, see Jellmek, Der axtomatrsche Erwerb 
und Verlust der Staatsangehorrgkert drrrch volkerrechtbche Vorgange (1951) and Graupner, 
Grottur Socrety, 32 (1946), pp 135-53 
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As regards treaties of commerce, extraditionR and the like made by the extinct 
state, it is controversial whether they remain valid so that a succession takes 
place. The prevailing view, at least in cases of absorption, has been to answer the 
question in the negative,9 because such treaties, althou h they are non-political 
in a sense, possess some prominent political features50 However, in cases of 
unification there is support in state practice" for the view that in principle the 
pre-unification non-political treaties of the constituent states continue to bind 
the successor state, at least as regards that part of its territory in respect of which 
the treaty was in force at the time unification took place. Even as regards those 
multilateral treaties considered to reflect generally accepted rules of international 

* O n  the judicial tendency to  secure a degree of continuity in this respect, see Green, Current 
Legal Problems (1953), pp  291-96. See also the U N  Secretariat's study of 'Succession of states in 
respect of bilateral treaties', in relation to  extradition treaties (YBILC (1970), ii, p 102; U N  Doc 
A I C N  41229); and Shearer, Extradition in International Law (1971), pp  45-51. 
See also, to  the same effect, the decision of the German Supreme Court  of 13 August 1936, with 
reference to  the extradition treaties concluded by the German states prior t o  the German law of 
1934 which transformed Germany into a unitarian state (at least) in the field of foreign affairs: AJ, 
31 (1937). p 739, and comment thereon by Riesenfeld, ibid, p 720. In cases of absorption a third 
state which has had a treaty on this subject (or some other subject dependent upon assumptions 
about the character of the other contracting party) with the state which has been absorbed may 
reasonably take the view that it cannot be assumed that it had the intention of entering into treaty 
relations o n  that subject with the absorbing state. In other situations, however, the position may 
be different, thus making it easier to  conclude that there has heen succession t o  an extradition 
treaty. Thus where a territory to  which a treaty has been extended attains its independence, the 
other party to the treaty will previously have had treaty relationsextending to  that territory (even 
if not to  the authorities now governing it), and in cases of dismemberment the position will have 
been similar. In such situations courts have been ready to  conclude, o n  the basis of conduct of the 
state5 in question o r  on other grounds, that extradition treaties continue to  apply: see § 63, n 4 
(second para), and § 66, n 17 (second para). See also comment by Rousseau, RG, 90 (1986), pp 
1030-31, concerning the case of Garcia-Henriqrrez (at p 1028). 

l o  Thus the willingness of many states to  conclude a commercial o r  extradition treaty dependson its 
assessment of the nature, in relevant respects, of the other potential party to  the treaty. The 
absorption of one by another is likely to  involve the replacement of the former's governmental 
structure and policies by the latter's. O n  the whole question concerning the extinction of treaties 
in consequence of the absorption of a state by another, see Moore, v, § 773; McNair, Law of 
Treaties (1961), ch 37(A); Hyde, AJ, 26 (1932), pp 133-36; Cbailley, La Nature juridique des 
traitts internationaux (1932), pp  146-59; and below, § 548. See also Mervyn Jones, BY, 24 
(1947), pp  360-75. After the admrssion of Texas into the USA, the latter held to  the view that the 
pre-federation treaties of Texas lapsed and were not succeeded to  by the USA. See also Tringaliv 
Maltese, AJ, 62 (1968), p 202, as regards the effect of Eritrea's federation with Ethiopia on 
Eritrea's pre-federation treaties. As to  an investment protection treaty see Tran Qui Than v 
Blumenthal(1979), ILR, 66, p 350 (concerning the unification of Vietnam). 

" See YBILC (1974), ii, pt  I ,  pp  254-8, paras (6)-(27), particularly as regards the uniting of Egypt 
and Syriain 1958 (paras (13)-(16)) and of Tanganyika and Zanzibarin 1964 (paras (17)-(23)).As 
to  the former see also Waldock, YBILC (1971), ii, pt  1, pp  145-53, and (1972), ii, pp  272-7; and 
as to the latter see Seaton and Maliti in International Law and African Problems (Carnegie 
Endowment, 1968). 

It may be that the establishment of a protectorate by one state over another will often have 
more in common with the creation of a union than with absorption, since the protected state 
continues to  retain a separate identity (see § 81). Thus, in relation to  France's protectorate over 
Morocco, the ICJ has held France to  have been 'bound . . . by all treaty obligations to  which 
Morocco had been subject before the Protectorate and which have not since been terminated or 
suspended by arrangement with interested States': United States Nationals in Morocco Case, ICJ 
Rep (1952). at p 188. 
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law,'* especially of a humanitarian character, the better view is propably that the 
successor state, if not already a party to  them, does not become such by virtue of 
any succession to the extinct state, although it will be subject to  any obligations 
under customary international law arising from, or  reflected in! the treaty's 
provisions. 

It is in any event well established that succession takes place w'jth regard to 
such international rights and duties of the predecessor state as are locally con- 
nected with its land, rivers, main roads, railways and the like. According to the 
principle res transit cum suo onere, all rights and duties arising from treaties of the 
predecessor state concerning boundary lines,I3 repairing of main roads, naviga- 
tion on rivers, and the like, devolve on the successor state.I4 There is, however, 
uncertainty as to  whether the succession is as to the treaty itself,jor as to  the 
situation resulting from the implementation of the treaty; there i s  similarly 
uncertainty as to the precise categories of territorial dispositions to which there is 
a succession, and in particular whether (as is probably the case) those disposi- 
tions, while not being limited to treaties providing for objective regimest5 or  
arising from a treaty representing a territorial settlement made in thk general (or 
at least a regional) interest, must constitute something in the nature of a terri- 
torial regime. I 

As to membership of international ~r~anisat ions,"  which is a somewhat 
special kind of treaty right, the absorbed state, having become extinct, will cease 
to be a member of those international organisations of which it was formerly a 
member, and the absorbing state will continue its previous membership in its 
own name." In the case of a union of states, the new 'union state' will, subject to 
any special rules and procedures of the organisation in question, in its own name 
take over the previous membership of its component parts without having to 
apply for membership de novo. This practice was followed when the United 
Arab Republic in 1958 assumed membership rights in the United Nations in 
place of the previous separate membership of Egypt and Syria,'' and when 
Tanzania did the same in 1964 in place of Tanganyika and Zanzibar. 

I 

" See Jenks, BY, 24 (1952), p p  105-44. 
" SeeStarke, BY, 41 (1965-66), p p  41 1-16, and Aust YBIL (1966), p p  9-16; and see generally as to  

boundaries, § 226ff. 
l4  See Case Concerntng the Free Zones of Upper Savoy and the Drstrta of Gex (1930), PCIJ, Serles 

A, N o  24, p 17, and (1932), Series A/B, N o  46, p 145; Commission of Jur~sts '  O p i n ~ o n  on the 
Aaland Islands Dispute, OffJ, Special Suppl, N o  3 (1920), at p 18. See generally YBILC (1974), ii, 
pt 1, p p  196-206, paras (1)-(36). 8 

I s  See § 583, nn 11, 12. 
l6 The I L C  ~dentified succession In respect of membership of international organr!satlons as one 

aspect of the topic of state succession, but decided In 1967 to  leave it aside for the trme being: 
YBILC (1967), ii, p 368, para (41). The  U N  Secretariat had previously prepared'for the ILC a 
memorandum o n  'The succession of states in relat~on to  membershrp In the United Natrons' 
(YBILC (1962), ii, p 101; U N  Doc A I C N  41149, and Add 1). See also generally, ~ J f r r c h t ,  ICLQ, 
11 (1962), pp  154-70 (as t o  succession to  membership In the practice of the IMF); O'Connell, 
State Successton zn Muntapal Law and Internatronal Law (vol 2, 1967), pp  183-21 I .  

" The absorbing state may not, of course, prevrously have been a member; In that case rt would 
probably be better to  regard it as not succeedtng to  the absorbed state's memblershrp but as 
having to  apply for membership if lt so w~shes.  ' I  

" See U N Y B  (1958), p 106; Cotran, ICLQ,  8 (1959), pp  346,357-65; Aufrrcht, ICLQ,  11 (1962). 
pp  154, 158-60. See also § 63, n 6, as to  the break-up of the United Arab Republtc. 

I 
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(b) Other international rights and obligations 
There is an ill-defined area in which rights and obligations under customary 
international law vested in a predecessor state are succeeded to by the state in 
which it merges. That this happens to an extent is undeniable, although the limits 
are unclear. But, for example, where states enter into a,federation, the federal 
state will be entitled in international law to the international rights of maritime 
jurisdiction previously vested in its member states" (although it is a separate 
question whether, under the internal constitutional arrangements governing the 
federation, rights in relation to maritime jurisdiction are, on the internal plane, 
exercised by the member states or by the federal state).20 Similarly, acts of the 
predecessor state in relation to title to territory may accrue to  the benefit of the 
successor state, or in other cases may be to its disadvantage (as where the 
predecessor state has previously acknowledged the rights of a third state).21 

(c)  Physical property of the stateZZ 
Such property belonging to the extinct state, both movable and immovable, 
becomes the property of the successor state. But it will be for the successor state's 
laws, o r  in the case of a voluntary union for the terms of any agreement 
governing the union, to determine whether the property becomes vested in the 
state itself or in some component part of the state, such as a territorial sub- 
division. 

(d )  Fiscalproperty and 
There is also a genuine succession with regard to the fiscal property and the fiscal 
funds of the extinct state.24 They both, like physical property of the extinct state, 
accrue to the absorbing state ipso facto by the absorption of the extinct state. The 

'' It is to regard this as not so much a question of succession but rather an attributionde 
n o w  to the new federal state of maritime righu, eg to a territorial sea, to which every coastal state 
is entitled. '' See USv Louisiana (1960). ILR,3l, p 141; Bonserv La Macchia (1969), ILR, 51,p 39;NewSouth 
Wales v Commonwealth of Australia (1975). ILR, 51, p 89. " See eg Temple of Preah Vihear Case, ICJ Rep (1962), p 6; Rann ofKutch Case (1965), ILR, 50,p 
2; Guinea - Guinea-Bissau Maritime Delimitation Case (1985), ILR, 77, pp 636, 666-75; 
Burkino Faso/Mali Frontier Dispute Case, ICJ Rep (1986), p 554. ' Property will normally be regarded as the property of the state if it is such in accordance with its 
internal laws, although special circumstances may lead to that law being disregarded: YBILC 
(1981). ii, pt 2, p 25.- 

- 

="ee generally, in addition to works cited in the bibliography preceding § 60 (including in 
particular the !general discussion of the nature of state debts by the ILC in YBILC (1981), ii, pt 2, 
pp 72-9, paras (2)-(43)), Sack, Les Effets des transformations des e'tatssur leurs dettespubliqueset 
autres obligationsfinanciires (vol 1, 1927), Succession aux dettes publiques d'e'tat (1929), Hag R, 
23 (1928), iii, pp 145-321, and NYULQR, 10 (1932-33), pp 125-56, 341-58; Feilchenfeld, 
Publ~c Debtsandstate Succession (1931); ILA, Report ofthe S3rd Conference (1968), pp 598,603, 
and Report of the 14th conference (l970), pp'105-50; H ~auterpacht,  lnter;aii&al Law: 
Collected Papers (vol 3, 1977), pp 121-37. 

As to the effects of changes of sovereignty on currency questions, see Nolde, Hag R, 27(1929), 
ii, DD 285-313: the com~rehensive works of Feilchenfeld and Sack, cited above; YBILC (1981), 

. a  

ii, pt 2. pp 35-6, paras (22)-(29) and p 41, paras (17)-(23). 
See Haile Selassie v Cnble and \Vzreless Ltd (No 2) [I9391 Ch 182. That case is also an authority 
for the rule that only the successor who is recognised de jnre is entitled to the assets of the former 
sovereign. See also The UnitedStates v Pr io lea~ (1 865) 35 LJ Ch 7. Even though incorporation of 

international public debts of the extinct state are also taken over by the'absorbing 
state,25 although, particularly where the debts d o  not relate direc'tly to the 
governance of the former state, the private creditor of an extinct state may in 
practice be unable to secure payment of the debts in the courts of the successor 
state unless that state has expressly o r  implicitly recognised them;2"nd in any 
case the private creditor acquires no right directly available to him under inter- 
national law27 against the absorbing state. But if he is a foreigner, the right of 
protection possessed by his home state enables the latter to exercise pressure 
upon the absorbing state for the purpose of making it respect the proprietary 
rights of aliens (which include debts owed to them by the extinct state). Some 
j ~ f i s t s ~ ~  go SO far as to  maintain that the succeeding state must take over the debts 
of the extinct state, even when they are higher than the value of the acctued fiscal 
property and fiscal funds. But it is doubtful whether in such cases the bractice of 
the states would follow that opinion. 

(e) Local law and private rights29 
The applicable system of local law after a merger of states is determined by the 
law of the successor state- the absorbing state o r  the new unified state as the case 
may be. It  will in principle have sovereign power to  make laws for the whole of 

the Baltrc States Into the USSR was recognrsed by the UK only de facto and not de lure, the UK 
concluded an agreement rn 1968 wrth the Sovret Union regardrng Brrtrsh clarms whrch had amen 
rn respect of the Baltrc States, usrng, rn settlement of those clarms, gold rn the UK which belonged 
to the former central banks of the Baltrc States, and accepted from the Sovret Unron a renuncra- 
tion of clams to that gold: see $ 50, n 14 I 

l5 Thrs IS almost generally recognrsed by wrrters on rnternatronal law and the practrce of the states 
See YBILC (1981), 11, pt 2, pp 91-2, paras (3)-(4), and 105-7, paras (3)-(10) See also State of 
Ralasthan v Shamlal(1960), ILR, 49, p 422.) 

An exceptron rs often suggested as regards those debts (or contracts) whrch are so contrary to 
the basrc Interests of the new state that tt cannot equrtably be called upon to  take them over On  
these so-called 'odrous' debts and contractc, Fee YBILC (1981). 11, pt 2, pp  78-9, paras (4)-(43), 
Zemanek, Hag R, I16 (1965), 111, at pp  282-9, ILA, Report of the 14th Conference (1970). pp 
92-150 In the thrrd edltron of thrs vol rt was stated that 'a State whrch has subjugated another 
would be compelled to  take over even such oblrgatrons as have been rncurred by the annexed 
State for the ~mmedratepurpose of the war whrch led to rts subjugatron' Thrsoprnron seems to be 
open to very grave doubt: see the Report of the Transvaal Concesszons Commrsston, at p 9 (seen 
34), and Westlake, I, p 81, and Sack, op a t  rn n 23 above, pp 165-82, who regards such a war debt 
as amongst dettes odreuses not passrng to the successor state. See to the same effect Cahn, AJ, 44 
(1950), pp 477-87 But see n 32, as to the Settlers of German Orrgrn tn Terntory ceded by 
Germany to Poland Case (1923), PCIJ, Serres B, N o  6 

A successor state (Yugoslav~a) has been held not lrable for debts rncurred by the authorrtres of 
an unrecognrsed 'puppet' regme (Croat~a) set up on Yugoslav terrrtory by a belligerent occu- 
pant: Re Dues for Reply Cou ons Issued tn Croatra, ILR, 23 (1956), p 591 , 

l6 See Shtrnshon Palestrne P o r d n d  Cement Factory Ltd v Attorney-General, ILR, 17 (1950), 
p 72; Vrnayak Shrrpatrao Patwardhan v State of Bombay (1960), ILR, 49, p 468 

l7 Thrs IS the real portent of the judgment In thecase of Cook vSpngg[1899] A C  572, and In thecase 
of The West Rand Central Gold Mtntng Co v The Kmg [I9051 2 KB 391 Insofad as the latter 
judgment denres the exrstence of a rule of rnternatronal law that compels a subjugator to pay the 
debts of the subjugated state, its arguments are rn no waydecrsive, and rt should be doted that the 
plarntrff berng a Brrtrsh corporation the adverse judgment could not grve rrse to an rnternatronal 
questron 
See Martens, I, § 67, Heffter, 5 25, Huber, Dte Staatensukzessron (1898), p 158 

l9 See generally on  the effect of changes of soverergnty upon munrcrpal law Rosenne, BY 27 (1950), 
pp 267-92; O'Connell, State Successron rn Muntcrpal Law and Internatzonal Law (1967), chs 6 



its territory, subject only to  such international obligations (eg in the field of 
human rights, o r  as regards treatment of aliens, o r  flowing from particular 
treaties) as may be binding on it. If the formerly applicable laws are to continue 
to apply, either in whole o r  in part, they - together with rights and duties arising 
under those laws - will d o  so as a result of the consent, expressed or  implied, of 
the successor state, in whose courts those laws, rights and duties will primarily 
have to be enforced.30 In general, it would seem that a change of sovereignty does 
not of itself terminate private rights dependent on the previous sovereign's 
laws,31 and that in the absence of action to the contrary by the successor state 
there may be a presumption that the former local laws continue to  apply and that 
a change of sovereignty affects acquired private rights as little as possible.32 

~ p~ 

and 10, and Hag R, 130 (1970). ii, pp 134--46. Scr also at ( f )  and ( R )  in text, as to contracts and 
claims for damages; and n 32, as to aquircd rights generally. 

O n  the effect of state succession on corporations, see Mann, Studies in International Law 
(1973), pp 524-52; and the case concerning the continuity of the corporate entity constituting the 
City of Eger (Cheb), Land Registry of Waldsassen v The Towns of Eger (Cheb) and Waldsassen 
(1965), ILR, 44, p 50; Caisse Centrale de Rlassurances des Mutuellesagricolesv SocietC Ginirale 
pour Favoriser le Diveloprnent du Commerce et de l'lndustrie en France (1967), ILR, 41, p 369; 
Sonarem v Genebrier (1968), ibid, p 384. 
See ee: Virendra Sinnh v State o f  Uttar Pradesh, ILR, 22 (1955), p 131; lndumati v State of 
~aurashtra. ILR, 2f(1956), p 109; Rapu and Bapu v ~ e n t r a l  fr&inces (1955), ibid, p 110; 
Narasingh Pratab Singh v State of Orissa (1960). ILR, 49, p 370; Vinayak Shriputrao Patward- 
han v State of Rombay (1960), ibid, p 468; Madhaorao Phalke v State of Madhya Rharat (1960), 
ILR, 53, p 137; Promod Chandra Deb v State of Orissa (19hl), ILR, 49, p 396 (on which see 
Agrawala, ICLQ, 12 (1963). pp 1399-407); Re Chockalingam Chettier (1960) 47 AIR (Madras) 
548, AJ, 57 (1963). p 937; State of Kerala v Rayi Varma (1962), ILR, 49, p 374. 
Sopron-Koszeg Railway Case (1929), RIAA, 2, p 961. 
It will be noted that in Cook v Spripg (see n 27) and in the decisions which followed it English 
courts have not questioned the rule of international law according to which a change of 
sovereignty as the result of cession does not affect private property. The ratio decidendi in these 
cases has been the doctrine that acquisition of territory by cession o r  annexation being an 'act of 
state' (see 5 112, n 15), municipal tribunals have no authority to give a remedy in respect of any 
actions arising therefrom. See Forests of Central Rhodopia Case (1933). RIAA, 3, p 1407; 
Seneta? ofstate for India v Sardar Rustam Khan, AD, 10 (1941-42), N o  21; Hoani TeHeuheu 
Tukino v Aoeta District Maori Land Board [I 94 I] A C  308; Raj Rajinder Chand v Mst Sukhi, 
ILR, 24 (1957), p 74; Dalmia Dadri Cement Co Ltd v Commissioner of Income Tax, ILR, 26 
(1958-11), p 79; Thailendrakishoredasv Stateof Madhya Pradesh (1958), ILR,27, p 30; Indulkar 
v State of Bombay (1958), ibid, p 32; State of Suurashtra v Memon Haji Ismail Haji Valimoham- 
med (1959), ILR, 31, p 13. The recent practice of states, particularly in view of the peace treaties 
concluded after the First World War, tends to establish as a rule of international law the duty of a 
successor state, whether the succession arises upon cession or  annexation o r  dismemberment, to 
respect the acquired rights of private persons, whether proprietary, contractual, or  concession- 
ary. (See the Advisory Opinion of the PCIJ on the Settlers of German Origin in Territory ceded 
by Germany to Poland (1923). Series B ,  No 6, particularly pp 35, 36; the Court held that the 
political origin attaching to the rights, and rendering them obnoxious to the successor state, does 
not relieve it of the duty to respect acquired rights of this character.) The successor state cannot 
avoid its obligations by enacting legislation either of a discriminatory character or  nominally 
affecting all the residents of the territory. 

As to  the meaning of acquired rights, see Decamps, RG, 15 (1908), pp 385-400; Guggenheirn, 
pp 122-37; Sack, Les Effets des transformations des ltats sur leurs dettes publiques et autres 
obligationsfinanciires (vol I, 1927), pp 57-61; Hyde, i, §§ 132, 133; Kaeckenbeeck, BY, 17 
(1936), pp  1-18; Szaszy, RI, 3rd series, 17 (1936), pp 406-20; Makarov and others,Annuaire,43 
(1950), i, pp 208-94; 44 (1952), i, pp 181-96; Bedjaoui, Hag R, 130 (1970), ii, pp  531-44; KO 
Swan Sik, Neth IL Rev, 24 (1977), pp 120-42. See also the Second Report of the ILC's Special 
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Particular rights and obligations arising under the local law, including those that 
involve the former state (such as debts owed by it, property r ighs  conferred by 
it, and contracts concluded with it), are in general dealt with id the  light of the 
foregoing principles, and certain of these matters which arise frequently are 
treated more fully in sub-paragraphs (d), (f) and (g). 

( f )  Contracts (apart from those resulting in financial indebtednes~)~)  
There is a considerable body of authority in favour of the view that the absorbing 
state is bound by the contracts of the extinct state34- for instance, a contract for 
the building of warships, o r  for coaling a fleet. Where the contract can be said to  
have a local character, such as a scheme for irrigation or  for the building of locks 
on a river, the case for continued survival is stronger than in the case of other 
contracts. O n  the other hand, contracts of employment in the public service of 
the extinct state35 or  directly affecting public rights of the state36 would not seem, 

I in the absence of some undertaking to the contrary, to bind the successor state. 
Concessionary contracts - for instance, a state concession for the building and 
running of a railway or  for the working of mines - usually have a local character, 
and there is much to be said in favour of the view that, if before the extinction of 
the state which granted the concessions every act necessary for vesting them in 
the holder had been performed, they survive the extinction and bind the absorb- 
ing state. However, in all such cases, whether involving concessions or other 
f o b  of contract, the original state party to  the contrac; has disappeared, and, 
since contractual rights are essentially a matter for local law, their survival will be 
largely dependent on the provisions of that law after the absorption or the 
unification has taken place. Even where a contract binds the successor state, it 
does so within the framework of the law applicable to  the contract and subject to 
the successor state's right to terminate or vary the contract in accordance with 
that law37 (and, if it chooses, to change the law), within such limits prescribed by 
international law as may be relevant (eg as regards the property rights of aliens). 

Rapporteur on Successron of States (Bedlaout), deallng w ~ t h  economtc and financial acqu~red 
rrghts (YBILC (1969), ir, p 69): the ILC consrdered the toprc of acqurred rzghts 'was extremely 
controvers~al', and preferred to  make progress on certarn specrfic elements, namely publlc 
property and publtc debts (rbtd, pp 228-9). See also n 29. 

I' See generally, In addltion to  works crted In the brbliography preced~ng § 60, O'Connell, BY, 27 
(1950), pp 93-124; ILA, Report of the JJth Conference (1972), pp  654-60; and n 34 below " The Report of the Transvaal Concesstons Comm~ss~on  (see Parltamentary Papers, South Afrtca 
(1901), Cmd 623), although rt declares (p 7) that 'tt IS clear that a State whrch has annexed another 
IS not legally bound by any contracts made by the State whtch has ceased to exrst', nevertheless 
agrees that 'the modern usage of natrons has tended rn the dlrectton of the acknowledgment of 
such contracts'. It IS probable, however, that not a usage, but a real rule bf rnternattonal law, 
based on cuctom, IS rn extstence wlth regard to  thrs pornt See Hall, 4 29, Westlake. LQR, 27 
(1901), pp 392-401.21 (1905), pp 335-39, and Westlake, I, pp 74-83; Cactrcn, Hag R, 78 (1951), 
I, pp 458-484; and O'Connell, BY, 28 (1951), pp 204-19. 

35 See German Ctvrl Sewrce Case, ILR, 22 (1955), p 943; State of Madras v K M Rajagopalan, ILR, 
22 (1955), p 147; Rajvt Amar Stngh v State of Rajasthan, ILR, 26 (1958'II), p 97 

J6 See Maharaja Shree Umatd Mtlls Ltd v Unton of Indu (1962), ILR, 49, p 349 (agreement 
granting exemption from Income tax) 

" See Dalmu Dadrr Cement Co  Lcd v Commrssroner of Income Tax, ILR, 26 (1958-11), p 79; 
Tharlendrakrshoredas v State of Madhya Pradesh (1958), ILR, 27, p 30 
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There is good authority for saying that a state does not become liable for 
unliquidated damages for the torts o r  delicts of the extinct state which it has 
absorbed." Where, however, the latter had acknowledged its liability and com- 
pensation had been agreed, a debt has arisen which, it is suggested, ought to 
survive the extinction of personality and be discharged by the absorbing state.39 

It seems that the analogy of the absence of liability for unliquidated damages 
for a delict is applicable to the case of unliquidated damages for breach of a 
contract, so as to make them irrecoverable against a successor, for breach of 
contract is also a wrongful act;40 but that, if compensation for breach had been 
agreed with the extinct state, the absorbing state ought to discharge that liability. 

(h )  Nationality4' 
The previously existing state having ceased to exist, its nationality must be 
regarded, for purposes of international law, as also having ceased to exist. 
Former nationals of the extinct state do not therefore retain their former 

111 Brown's Claim (1923). RIAA, 6, p 120; see also I-Iurst, BY (1924), pp 103-78. The award in 
Brown's Claim was followed by the same tribunal in N o  84 of the Hawaiian Claims (1925), 
RIAA, vi, p 157. See also Faridv Government of the Union of India, ILR, 26 (1958-II), p 192; 
Kishangarh ElectricS~cpply Co  L t d v  United State of Rajasthan (1959), ILR, 49, p 365; State of 
Sarrrashtra vjamadar Mohamad Abdulla (1961). I LR, 49, p 376 (both this and the previous case 
rejecting liability on 'act of state' grounds); jagannath Agarwala v State of Orissa (1961). ILR, 
45, p 19. But cf Gajan Singh v Union of India, ILR, 23 (1956). p 101, and Collector of 
Sabarkantha v Shankarlal Kalidas Patel (1959), ILR, 31, p 10, upholding the liability of the 
successor state. See generally on succession in matters of state responsibility, Monnier, AFDI, 8 
(1962), pp 65-90. See also Re Application No 241i/S7 (The W Association, by X ,  Y and Z v 
German Federal Reptcblic and the Territory of the Saar), II.R, 24 (1957). p 408, raising the 
questions whether the Saar succeeded to obligatioiis of Germany (as constituted before 1939) to 
pay compensation in relation to certain occurrences in that territory, and whether the Federal 
Republic of Germany in turn succeeded to thc obligations of the Saar; and Re Application 216/17 
(Mrs X z. German kderal  Republic). ibid, p 413. dismissing a claim against the Federal Republic 
of Germany arisingout of acts of Saarofficials before that territory's integration into the Federal 
Republic, on the ground that the acts occurred before the relevant treaty entered into force for 
the Federal Republic. Note also that British claims against the Baltic States were settled by an 
agreement concluded between the UK and the USSR, which had incorporated those states into 
the Soviet Union: see 5 50, n 14. 

39 For a denial of the obligation to take over liquidated damages in respect of railway accidents see a 
decision of the Polish Supreme Court in Dzierzbicki v District Electrical Association of Czes- 
tochova, AD, 7 (1933-34), N o  38; see also lndulkarv State of Bombay (1958), ILR, 27, p 32. See 
Mosler, Wirtschaftskonzessionen bei A'nderung der Staatshoheit (1948); O'Connell, BY, 27 
(1950), pp 93-124. See also the decision of the Austrian Supreme Court in Kleihs v Republicof 
Austria, AD, 15 (1948). N o  18. 

As to the predecessor state's outstanding claims against third parties, see Land Oberoesteweich 
v Gude. AD. 9 (1938-40), N o  34, where an American court laid down the rule that 'a right of 
action belonging to one sovereign will pass to its successor, if the successor has come to power in 
a manner acceptable to what our own government considers the principles of international law'. 
See Collector of Sabarkantha v Shankarlal Kalidas Pate1 (1959), ILR, 31, p 10. However, in the 
Lighthouses Arbitration (1956) Greece acknowledged and adopted breaches of concessions by 
Crete occurring before Greek sovereignty was extended to the previously autonomous State of 
Crete. The Tribunal regarded Greece as 'bound, as successor State,' to assume the financial 
consequences for the breach of the concession contract: (1956) RIAA, xii, pp 155, 198; ILR, 23 
(1956). pp 79, 92. " See generally § 266. as to the consequences of subjugation as regards the nationality of inhabi- 
tants of the subjugated state; and also §§ 249,390. as to the acquisition and loss of nationality in 
certain cases involving the change of sovereignty over territory. 
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nationality for purposes of international law. The acquisition ,of nationality 
being essentially a matter of national law, it will be for the law of the  successor 
state to determine whether and on what conditions they acquire i$ nationality, 
and whether, for purposes of its law, some meaning may still be given to the 
former nationality of the extinct state. International law does not itself confer the 
successor state's nationality on former nationals of the extinct state. It  does, 
however, probably oblige the successor state to  provide for the possibility of 
those nationals acquiring its nationality at least in the case of thosk of them who 
are resident in o r  have a substantial connection with the territory which the 
successor state has absorbed. 

$63  Dismemberment When a state breaks up into two or  more parts which 
themselves become states,' o r  which are annexed by other (usually surrounding) 
states: it becomes extinct as an international person. 

There will, for reasons similar to those applicable in the cases of absorption 
and unification, be n o  succession as regards those treaties of the extinct state 
which were of a primarily political nature o r  otherwise depended upon its 
continued existence as a separate international person. O n  the other hand, those 
treaty rights and obligations attaching to particular parts of its territory will ass 
to whichever state assumes responsibility for the territory in question.'~s 
regards other treaty rights and obligations, state practice does not provide a clear 
answer to the questions of succession which arise,4 partly because most of such 

In some respects the creation of the Federal Republic of Germany and the German Democratic 
Republlc on the territory formerly constituting the German R e d  is a case of dismemberment, 
but there are certam special considerations wh~ch require such a vlew to be applied wlth cautlon: 
see § 40, n 19ff, and § 59, n 8. 

As to  the dissolution of the Federatlon of Mali upon the secession of Senegal, and its 
replacement by the twoseparate States of Senegal and Mali, see Cohen, BY, 36 (1960), pp375-84, 
especially pp 382-5 as regards treaties; YBILC (1974), 11, pt 1, pp 262-3, para (1 1). 
See above, 5 59, n 7, for a case of incomplete absorption of territory, eg Austria after 1918 The 
history of Austria has at different times lnvolved questions of state succession in cases of 
dismemberment (upon the dissolution of the Austro-Hungarian Empire in 1918), of merger(as a 
result of the Anschluss with Germany in 1938), and of dismemberment again (with Austria's 
subsequent separation from Germany and re-emergence as an independent state after thesecond 
World War). See Setdl-Hohenveldern, Dre uberlertung von Herrschaftsverhaltnrssen am Bersprel 
osterrerchs (1982); and § 55, n 36. ' See Sack, op nt at § 62, n 23, pp 205-18 I 

At least some former treatles with Germany have been held to continue to be binding in respect 
of the Federal Republlc of Germany or  the German Democratic Republlc, as the case may be: see 
Clark v Allen (1947) 331 US 503; AJ, 42 (1948), p201; Zscbernrgv Mtller(1968)389 US429; AJ, 
62 (1968), p 971; Re Estate of Kraemer, AJ, 64 (1970), p 701, all three cases concerning the 1923 
USA-Germany Treaty of Friendship, Commerce and Consular Rights; Trade Mark Regrstra- 
tron Case (1967), ILR, 59, p 490 (concerning the Madrid Agreement for the Registration of Trade 
Marks 1891); Brllerbeckand Crev Bergbau-HandelGmbH (1967) ILR, 72, p 59 (concerning the 
Geneva Convention on the Enforcement of Foreign Arbitral Awards); Re-applrcatron of Treaty 
Case (1973), ILR, 77, p 440 (concerning the Hague Convention on Civil ~rddedure  1905). An 
earlier decision in a contrary sense turned on non-recognition of the GDR at the time: Interna- 
tronal Regzstratron of Trade Mark (Germany) Case (1959), ILR, 28, p 82. 

South African courts have held South Afnca's extradition treaty wlth the Federatlon of Rhodesia 
and Nyasaland to  be still binding in respect of former component parts of the Federation whlch 
became separate states after its dissolution: State v BUN (1966), ILR, 52, p 84; State v Devoy 
(1971), ILR, 55, p 89. 
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relatively limited practice as there is relates to the dissolution of unions of states 
which, before their union, and even sometimes to a limited extent during it, 
existed separately as international persons. Nevertheless, that practice suggests5 
that in many cases it will be appropriate to regard the former component parts of 
the 'union state' as remaining bound by its treaties after its dissolution if those 
treaties were in force either for its whole territory or  for that part of its territory 
which formed that component part. Where the states comprising the union were 
previously members of an international organisation, practice in the case of the 
break-up of the United Arab Republic in 19616 suggests that each state would 
resume its former membership (although the special circumstances of particular 
cases may dictate otherwise). 

Succession also takes place with regard to the physical property of the former 
state, including its fiscal property and fiscal funds, which each of the several 
absorbing states finds on the part of the territory it absorbs.' Special considera- 
tions, however, apply to state archives, because of their frequent relevance to 
particular territory and its administration, while at the same time formingpartof 
the historical record of the predecessor as well as of the successor state, and the 
historical and cultural value of protecting their i n d i ~ i s i b i l i t ~ . ~  The international 
debts of the extinct state must be taken over.9 But the case is complicated through 
the fact that there are several successors to  the state's property, and the only rule 
which can be laid down is that roportionate parts of the debts must be taken 
over by the different successors!' As regards the property abroad of the former 

Practice relating to the dissolution of the United Arab Republic in 1961 was broadly consistent 
with the view expressed in the text; as was the view taken by Hungary on the dissolution of 
Austro-Hungary after the First World War, although Austria's position was different. See 
generally YR1I.C (1974). ii. pt 1 ,  pp 260-6.3. paras (2)-(I I). Thus when - as in the case of 
Sweden-Norway in 1905 - a real union (see § 73) is dissolved and the menihers becomeseparate 
international persons, all treaties concluded by the union devolve upon the former members, 
except those which were concluded by the union for one member only - eg by Sweden-Norway 
for Norway - and which, therefore, devolve upon that former member only, and, further, except 
those which concerned the union itself and lose all meaning by its dissolution. 

"ee the communication by Syria to the President of the General Assembly (UN Doc A/4914), 
and the statements by the President on 13 October 1961 (UN Doc AIPV 1035 and 1036); UNYB 
(1961), p 168; YBILC (1974), ii, pt 1, p 262, para (9). It would seem that both Syria and Egypt 
(stjll retaining the name United Arab Republic) acted on the basis that Syria had seceded from the 
unlon. See generally Young, AJ, 56 (1962), pp 482-8; Green, Saskatchewan Law Review, 32 
(1967). pp 93-1 12, and in Law, Justrce and Equity (eds Holland and Schwarzenberger, 1967), 
pp 152-67. ' There may, however, be some need for qualification of the general rule in respect of mova 
property of the former state if it was only accidentally on the territory of a successor sta 
without having any other connection with that territory. ' See examples of state practice given in YBlLC (1981). ii, pt 2. pp 68-71. paras (2)-(14). 
See examples of state practice in ibid, pp 108-12, paras (3)-(21). But a successor state which nev 
recognised the former state (regarding it as the 'puppet' creation of an occupying state) has be 
held, in an arbitration under the UPU Convention, entitled todecline to pay debts incurred by 
Re Dues for Reply Coupons Issued in Croatia ILR, 23 (1956). p 591. 
See, however, the award in the Ottoman Debt Arbitration (1925), RIAA, 1, p 529. 

In the complicated case of the dismemherment of Austria-Hungary in 1918, when the 
union - see § 73 -was dissolved, and the old state broke up into fragments, someof which bec 
themselves states and international persons, while others were annexed by surrounding stat 
the Treaties of Peace made express provision for the apportionment between the states concern 
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te, the successor states should succeed to it proportionately" unless there are 
particular reasons why one only of them should succeed to it. While such 
succession in accordance with a principle of proportionality is a sound general 
guide to, for example, the distribution of the extinct state's international debts 
and its property abroad, it is difficult to apply in relation to particular debts or 
items of property in the absence of an agreement between the states concerned. 

Since a state which has been dismembered ceases to  exist, its nationality cannot 
continue to exist for  purposes of international law, and, as in cases of absorption 
and unification, it will be for the various successor states to  determine to what 
extent former nationals of the extinct state acquire their nationality. It will 
similarly be for each successor state to determine to what extent the former local 
law a lying in the territory which has passed to it should continue to apply or 
shou f be replaced by the successor state's laws.I2 As regards contracts, their 
continued valdity will depend, as will other private law rights, on the applicable 
system of law; but subject thereto each successor state probably ought to  be 
regarded as being bound by the contracts of the extinct state if they have a local 
character attaching to the territory which has passed to that suc~essor . '~  N o  
succession would seem to occur, other than by express agreement, in respect of 
the general, non-local, contracts of the extinct state, since no one of the successor 

of the pre-war debt of Austrta-Hungary, and defined the extent of the habtltty of Austrta for the 
debt mcurred by the dtsmembered dual monarchy In prosecuttng the war. Thus the Treaty of 
Peace with Austria provtded (Art 203) that each of the states to whrch terrltory of the former 
Austro-Hungarian monarchy was transferred, and each of the states arismg from the d ~ c -  
memberment of that monarchy, tncludrng Austrta, should assume responcrbtltty for a portron of 
the secured and unsecured bonded debt of the former Austro-Hungar~an Government, as tt 
stood before the outbreak of war. Machrnery was provtded for ascertarnrng that portton whtch 
each state was to assume None of these ctates, other than Austrra, was to bear any r e ~ ~ o n s t b ~ l t t y  
for the bonded war debt of the former Austro-Hungarran Government, but, on the other hand, 
they were to have no recourse agatnct Auctrta In respect of war debt bonds wh~ch they or thew 
nattonals held (Art 205): see Admrntstrattve Densron No 1 of the Trtpart~te Cla~ms Commtsston 
(1927), RIAA, 6, p 203. For a scholarly and exhausttve treatment of the relevant provisions of the 
various peace treattes, see Fedchenfeld, Publrc Debts and State Successron (1931), pp 431-755 

See also, as to the Itallan Peace Treaty of 1947, Fitzmaur~ce, Hag R, 73 (1948), I, pp 286-304. 
After the Second World War questtons relattng to publ~c debts of the pre-war State of Germany 
were settled tn the Agreement on German External Debts 1953 (UNTS, 333, p 4; TS N o  7 
(1959)), under which, broadly speakmg, the FRG accepted liabiltty for Germany's outstandtng 
pre-war debt. See Stmpson, ICLQ, 6 (1957), pp 472-86. See also, artstng out of thrs Agreement, 
Belgrum et a1 v Federal Republrc of Germany (the Young Loan Arbrtratron) (1980), ILR, 59, 
p 495. 

For a detailed dtscusston of the prtncrple of state successron as to the publrc debt on dts- 
memberment and rn other cases, see Sack, Successton aux dettespubltques d'gtat (1929), parttcu- 
lady pp 219-599; YBILC (1981), 11, pt 2, pp 72-113 

" Thus upon the drssolutton of the Federatton of Rhodesra and ~ ~ a s a l i n d  rn 1963 Southern 
Rhodesra was gtven the former Federatton's office buddtng (Rhodesta House) whtle Zamb~a was 
given the former Htgh Commrsstoner's resrdence: see O'Connell, State Srccessron rn Muntnpal 
Law and Zntematronal Law (vol 1, 1967), p 231. See also YBILC (1981), 11, pt 2, pp 46-7, paras 
(14)-(15); Srmon v Taylor (1974), ILR, 56, p 40; Kunstsammlungen Za Wermar v Eltcofon, ILM, 
21 (1982), p 773 (reverstng an earlter decrs~on rn 1973, ILR, 61, p 143, gtven at a trme when the 
successor state in questton - the GDR - was not recognlsed). 

" R v Amrhtya (1964), ILR, 53, p 102; Lufazema v Republrc (1967), rbtd, p 178. " SeeSopron-Kosq Rarlway Case (1929), RIAA, 2, pp 961,967, affirmrng,'mterah, that change 
of soverergnty does not of rtself termrnate the contracts of the predecessor state. 
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states will be in any better position than the other to succeed to them. The fact that India became a party to  that Convention before the es 
situation regarding succession to claims to damages is probably governed in Pakistan as an independent state.3 
accordance with broadly the same principles as those indicated for cases of The state from which the secession has taken   lace continues ir 
a b ~ o r p t i o n . ' ~  despite its territorial diminution, to  be bound by its treaties, althc 

lar cases its loss of the territory in question may have conseq 
continued operation of the treaty. 

As regards succession in respect of membership of internationa $ 64 Separation; secession It may happen that a part of a state secedes and the question arose in the matter of the admission to the United b becomes a separate state. In such cases the practice before 1945' tended to 
states previously forming part of India, which was one of the orig support the conclusion that the new state did not succeed to the treaties of the 

state of which it was formerly a part but rather began its international existence of the Charter. The General Assembly did not adopt the view of 
was a 'co-successor' to India and as such entitled to  automatic m free from any such treaty inheritance (except for those treaty rights and obliga- 

tions locally connected with its territory), and this is the correct required Pakistan to  apply for membership as a new member st; 
raised were referred to the General Assembly's Sixth Committee, position today. Practice since 1945' has been equivocal, and also limited (apart 
to future cases, and that Committee adopted the view that 'whe from the situation of dependent territorics cmerging to independence, to which 
created, whatever may be the territory and the populations whi special considerations apply and which calls for separate treatment in § 66). 
and whether o r  not they formed part of a State  ember of the Un However, while with regard to treaties generally the position is essentially 
cannot under the system of the Charter claim the status of a : similar to that obtaining in the case of absorption ($62) there is more room for 
United Nations unless it has been formally admitted as such in c8 the view that in case of separation resulting in the emergence of a new state the 

latter is bound by - or at least entitled to accede to - general treaties of a 
'law-making' nature, especially those of a humanitarian character, previously physical property of the state, and its inter 

lace to a similar extent to that occurring in cases binding,on it as part of the state from which it has separated. Thus Pakistan and 
Burma, when accepting in 1949 the obligations of the Constitution of the 
International Labour Organisation, recognised as binding upon them the 
various international labour conventions which applied to their territories when 
forming part of India. Similarly Pakistan considered itself a party to the Conven- 
tion for the Suppression of Traffic in Women and Children 1921 by virtue of the See Schachter, BY, 25 (1948), p 107. For some Indian cases arising out o 

Pakistan from India, see Chako, Hag R, 93 (1958), i, pp 144-53; 2nd 
membership of the UN.  

For an elaboration of the view, substantiated to  a limited extent by s 
multilateral instruments of a legislative character should be treated upon th 

14 provisions creating local obligations and that they are binding upon new state See § 62, nn 38-40. See also Schleffer v Directorate o f h a n c e  for Vienna, Lower Austria and rules of customary international law, see Jenks, BY, 29 (1952), pp 105-44. Burgenland, ILR, 26 (1958-11), p 609, concerning non-liability for refunding wrongful taxes. substantial difficulties in the way of the new state being automatically ~ O U I  But see Unterstutzungsanstult 'Zxr Hxmanitiit' Freimaurerloge zum Brunnen des Heils eV, apart from their being bound by such of the rules they contain as have 
Heilbronn v Land Baden-Wurttemberg, ILR, 26 (1958-I), p 89, accepting liability in respect of international law (which, however, is a different matter from succession to tk 
confiscation of property. See also Austrian Citizen's Entitlement to Compensation (Germany) right to accede to such treaties will often be ~ossessed by the new state just 1 Case (1960), ILR, 32, p 153, upholding the successor state's enjoyment of the benefit of a third although there may be room for simplified accession ~rocedures: see § 66 state's waiver of claims against the predecessor state. ' This outcome was in accordance with s 2 of the Schedule to  the Indian Inde See YBILC (1974), ii, pp 263-4, paras (12)-(16). tional Arrangements) Order 1947. The U N  Secretariat had previously 
Ibid, pp 264, 266, paras (17)-(18), (27), regarding the creation of Pakistan on the partition of opinion that the situation did not constitute the dismemberment of an existi 
India and its accession to independence in 1947, the separation of Singapore from Malaysia in the breaking off of part of a state to become a new state. See generally Misra, ( 
1965 (as to which see also Green, Can YBIL, 4 (1966), pp 3-42; Jayakumar, ICLQ,. 19 (1970),pp pp 281-9; UNYB (1947-48), pp.39-40. See also § 67, n 2. As to the break-up 
298-423), and the separation of Bangladesh from Pakistan in 1971. The answer to questions of Republic in 1961, see g 63, n 6. Similarly Bangladesh, after separating from P: 
succession may lie, to some extent at least, in the terms used in a treaty and the interpretation to separately admitted to the U N  in 1974: UNYB (19721, pp 215-20, and (1 be given them in relation to the new situation: see O'Connell, AJ, 58 (1964), pp 41-61. Seealso, Pakistan and Burma were admitted in 1947 and 1948, respectively. Ceylol 
as regards succession by Pakistan to treaties, the decision of the Supreme Court of Pakistan in owing to the opposition of the Soviet Union. See Liang, AJ, 43 (1949). pp 144 MIS Yangtze (London) Ltd v M/S Barlas Brothers (Karachi) & Co (1961), ILR, 34, p 27, and 
comment by Fitzgerald, ICLQ, I1 (1962), pp843-7; and see Hossain, BY, 36 (1960), pp 370-75, 
regarding.succession by India and Pakistan to certain treaties formerly applicable to British 
India. 

See also as to questions of treaty succession arising upon the creation of Jura on 1 January 1979 
as a new canton of Switzerland, Lejeune, RG, 82 (1978), pp 1051-74; see also ibid, 88 (1984), 
p 287; ibid, 89 (1985), p 1054 (as to archives); ibid, pp 474-5 and ibid, 90 (1986), p 468 (as to 
property). See also $9 75, 76, as to federal states generally. 
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As regards n a t i ~ n a l i t y , ~ ~  since the parent state continues to  exist the possibility 
remains of its nationality being retained by those of its nationals who are 
inhabitants of the territory which constitutes the newly seceded state. Whether 
they d o  so, and whether they also or  alternatively acquire the nationality of the 
new state, will in the first place be for the laws of those states to determine: it is 
usual for the new state to confer its nationality upon inhabitants of its territory, 
o r  on persons otherwise closely connected with it. The continued application in 
the new state of the local law formerly applying in its territory will be a matter for 
that state to determine.' Since the parent state still exists, there is no occasion for 
the new state to succeed to the general, non-local, contractsu of the parent stateor 
to  claims for damages against it;9 but there would be justification for it to be 
bound by those contracts, o r  liable on those claims, having a local character 
attaching to the territory of the new state and which the parent state is therefore 
in n o  position to  fulfil o r  meet." 

§ 65 Transfer of territory When by cession or otherwise, a part of a state's 
territory is transferred to another, a succession to certain rights and obligations 
associated with the transferred territory occurs.' More often than not a transfer 

6a Austria's revival as an independent state in 1945 after the period of its annexation by Germany 
from 1938 to 1945 has in some respect been treated as a secession or  separation from Germany. 
O n  the annexation of Austria, Germany enacted laws conferring German nationality in place of 
the former Austrian nationality; in 1945 Austria enacted laws depriving of their German 
nationality those who had acquired it as a result of the annexation, conferring on them in its place 
Austrian nationality. Whilecourts in the Federal Republic of Germany have held that therewere 
no clearly established rules of international law requiring the automatic loss of the former 
nationality on the part of those connected with a seceding territory (seeNationality (Secession of 
Austria) Case, ILR. 21 (1954). p 175). they have tended to treat the Austrian law as effective both 
to divest people of their former German nationality and to confer on them Austrian nationality, 
even if not in Austria at the time (see Austrian Nationality Case, ILR, 20 (1953), p 250; Austrian 
Nationality Case, ILR, 22 (1955), p 430; Austro-German Extradition Case, ILR, 23 (1956), p 
364: i n  re Feiner, ibid, p 367; Loss of NationaLty (Germany) Case (1 965), ILR, 45, p 353). The 
Federal Republic of Germany enacted legislation in 1956 providing for loss of German national- 
ity for those who had acquired it by virtue of the annexation of Austria, but with a right to retain 
(or regain) it for those who were permanently resident in Germany since 1945. 
See Kumar Jagadish Chandra Sinha v Commissioner of Income Tax, ILR, 23 (1956), p 112; 
Abdul Ghani v Subedar Shoedar Khan (1964), ILR, 38, p 3. 

V e e  Pakistan v Waliullah Sufyani(1965), ILR, 53, p 129. This case, like others decided by courts 
in India and Pakistan in the context of the partition of former British India, turned on the 
provisions of the Indian Independence (Rights, Property and Liabilities) Order 1947, by virtue 
of which contracts concluded exclusively for purposes of what became Pakistan became the 
liability of Pakistan, and in all other cases were the liability of India. 
If proceedings against the state are begun before the secession in the courts of that part of its 
territory which subsequently secedes, and are continued after the secession, the defendant state, 
now being a foreign state, may be entitled to immunity from suit: see Olofsen v Government of 
Malaysia (1966). ILR, 55, p 409. 

10 See Union of India v M/S Chaman La1 Loona and Co, ILR, 24 (1957), p 62; Union of India v 

Balwant Singh Jaswant-Singh (1956). ihid, p 63; State of West Bengal v Rrindaban Chandra 
Pramanik (1956), ibid, p 67; Scindia Steam Navigation Co Ltdv Union of India (l961), ILR, 53, 
p 112; Federation of Pakistan v Dalmia Ccmcnt Co Ltd, Karachiand the Union of India, AJ, 57 
(1963), p 939. But as tocontracts of employment in the public serviceof the predecessor state, see 
5 65, n 12. 
Very small territorial adjustments often do not in practice call for any succession to the rights and 
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11  

will take place in accordance with an agreement between the states concerned: in 
which they will regulate at least the more important consequences of the transfer 
so far as concerns questions of succession. In the absence of a relevant agree- 
ment: a succession will occur in the following circumstances. 

As regards treaties, the transfer of sovereignty over territory from one state to  
another has consequences reflected in the so-called 'movinlg treaty frontiers' 
rule, whereby the territory passes automatically out of the treaty regime of the 
former sovereign and into the treaty regime of the successor sovereign.4 There is 
thus no succession by the successor state to  the treaty rights and obligations 
formerly applying to the territory, but rather a substitution of treaty regimes. An 
exception is, of course, made for those international rights andobligations of the 
predecessor which are locally connected with the territory m question,' and 
which will thus devolve upon the successor state; and, in the bpposite sense, the 
successor state's treaty regime may be inapplicable to the transferred territory to 
the extent that its application would be incompatible with the object and purpose 
of a particular treaty. The transferor state, although territ9rially diminished, 
remains in principle bound by its treaties: although in respect of particular 
treaties its loss of the territory in question may have con:equences for the 
continued operation of the treaty; and in particular it will retam its membership 
of international organisations, while the ceded territory will henceforth be 
covered by the transferee state's membership of international organisations. 

A succession also takes place with regard to the ceding state's physical 

obligations of the ceding state, other than those which run wtth the territory ttself. See generally 
as t o  cession of terrttory, § 244ff. 

' See eg the Agreement of 21 October 1954 between France and India concerning the transfer to  
the latter of the French terr~tories of Pondicherry, Karikal, MahC and Yanaon: BFSP, 161 (1954). 
p 533. 

As regards the transfer to  China of sovereignty over the Br~tish colon)) of Hong Kong, and the 
resumption of China's exercise of sovereignty over the Hong Kong 'leased territories', w ~ t h  
effect from 1 July 1997, see the UK-China Joint Declaration on the Question of Hong Kong 
1984 (TS N o  26 (1985); ILM, 23 (1984), p 1366), and Ress, ZoV, 46 (1986), pp 647-99; 
Focsaneanu, RG, 91 (1987), pp  479-532; White ICLQ, 36 (1987). pp 483-503; and see § 84, n 25. 
For the Basic Law of the Hong Kong Special Administrative Regton, to apply after 1 July 1997, - - 
&ILM, 29 (1990), p 1511. 

' An agreement will often not have been entered into eg where territory of one state has been 
annexed bv another (see generally § 263ff). See Fabrt, Effettrgrurtdrn deileannesszonr tenrtorzulr 
(1931). 

' For state practice in this sense see YBILC (1974), ii, pt 1, pp 208-9, paras (4)-(5). As to the 
arrangements to take effect on the transfer of Hong Kong to China in 1997, see sections IX 
and XI of Annex I, and paras 4 and 5 of Annex 11, to  the UK-China Jotnt Declaration 1984 
(n 2 of thts 9). 

Arttcle 29 of thevtenna Coventton on the Law of Treattes IS relevant in provrd~ng that, unless a 
dtfferent mtent~on IS established, a treaty ts btndtng upon a party In respect of tts enttre terrltory 
See generally § 621. It is open to questron whether Art 29 IS to be tnterpreted as applytng onlv In 
respect of the state's terrttory at the time the treaty was concluded and so exclude terrttory 
subseouentlv acqurred. 
See 4 k2, ""3, '14. 
See Masmrmport v Scottrsh Mechanrcal Ltght Industrres Ltd, holdtng that 'tt ts well-settled tn 
public tnternattonal law that the mere loss of terrltory has no effect upon the treaty rights and 
obligations of the State losmg the territory'; 1976 SLT 245,248; (1976) ILR, 74, p 559; BY, 48 
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property7 situated in the ceded territory, although as already noted in relation to 
the dismemberment of a state,' state archives are subject to certain special 
considerations to which effect can only be given by an agreement between the 
states concerned. The successor is probably bound to take over a corresponding 
part of the debt of its predecessor, at least as regards those state debts directly 
connected with the transferred territory.9 Succession in matters of nationality,'O 

' See The UnitedStates v Percheman (1833) 7 Peters 51. See also YBILC (1981), ii, pt 2, pp 33-6, 
paras (12)-(20). (25)-(29). . .  , \  , ~ ,  
see 5 63, n 8; see also the discussion of state practice in the context of transfers of territory in 
YBILC (1981), ii, pt 2, pp 54-60, paras (1)-(20). 
Thus, for instance, Arts 9,33, and 42 of the Treaty of Berlin 1878 (see Martens, NRG, 2nd series, 
3, p 449) stipulated that Bulgaria, Montenegro, apd Serbia should take over part of the Turkish 
debt. Again, the Peace Treaty of Lausanne 1912, by which Italy acquired Tripoli, stipulated that 
Italy should take over a part of theTurkish debt (Martens, NRG, 3rd series, 7, p 7). Likewise the 
Treaty of Peace with Germany of 1919 provided that the powers to which German territoryhad 
been ceded should assume responsibility for a portion of the pre-war debt of the German 
Empire, and also of the pre-war debt of the German State to which the ceded territory belonged. 
The Treaty of Peace with Italy of 1946 lays down that the successor state shall be exempt from 
payment of the Italian public debt but that it should assume the obligations of the Italian State 
towards holders who continued to reside in the ceded territory insofar as these obligations 
correspond to that of the debt which was issued prior to the entry of Italy into the war and was 
not attributable directly or indirectly to military purposes (Annex XIV (6)). For the Ottoman 
Debt Arbitration (1925) see AD, 3 (1925-26), and note by Brown in AJ, 20 (1926) pp 135-39. See 
also Alphand, Le Partage de la dette Ottomane (1928). As, however, Germany in 1871 had 
refused to undertake any part of the French debt, France in the Treaty of Versailles 1919 was 
exempted from assuming any part of the German debt on account of the cession of Alsace- 
Lorraine (Art 255); and in the case of Poland, that part of the German debt which was 
attributable to measures for the German colonisation of Polish provinces was to be excluded 
from the apportionment (Art 255). 

O n  the other hand, the USA refused, after the cession to Cuba in 1898, to take over from Spain 
the so-called Cuban debt - that is, the debt which was settled hy Spain on Cuba before the war 
(see Moore. i, § 97, pp 351-85). Spain argued that it was not intended to transfer to the USA a 
proportional part of the debt of Spain, but only such debt as attached individually to the islandof 
Cuba. The USA, however, met this argument by the assertion that the debt concerned was not 
incurred by Cuba, but by Spain, and settled by her on Cuba. See Wilkinson, The American 
Doctrine of State Succession (1934). Similarly, by Arts 46-57 of the Treaty of Lausanne 1923 
between Turkey and the Allied and Associated Powers, provision was made for the distribution 
of the Ottoman Public Debt among the various states which succeeded to portions of the 
Ottoman Empire or were created in territories formerly forming part of it. The courts of law of 
most of the succession states arising after the First World War denied succession as to fiscal 
obligations except where it was stipulated for by treaty; as to Poland, see Ehrlich, Prawo 
naroddw (2nd ed, 1932), § 213. As to the practice of courts in Czechoslovakia, Austria and 
Romania see AD, 1925-26, 1927-28, and 1929-30. On the refusal of Germany to take over the 
Austrian public debt after the annexation of Austria in 1938, see Garner, AJ, 32 (1938), pp 
766-75; Brandt, ZoV, 9 (1939), pp 127-47. 

Many writers have maintainedihat there is a rule of international law requiring succession to 
public debts. See Huber, Die Staatensukzession (1898). §§ 125-35 and 205, where older treaties 
are enumerated. See also Schmidt, Der Uebergang der Staatsschulden bei Gebietsab~retun~en 
(1913); Sibley, JCL, 3rd series, 7 (1925), pp 22-39; and Sack, Succession aux dettes publiques 
d'itat (1929), particularly pp 52-90. The practice of states, as shown above and as summarised in 
YBILC (1981), ii, pt 2, pp 86-90, paras (1 1)-(21). (25)-(36), is, however, too equivocal to allow 
such a general rule to be propounded with any confidence, except probably with regard to 
localised debts (as to which see eg Polish Mining Corporation v District of Ratibor, AD, 7 
(1933-34). No 37). 

l o  See further $9 249; 390, as to the consequences of cession upon the nationality of inhabitants of 
the ceded territory. 
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local law and private rights,'' contract" and damagesI3 is, in respect c 
pertaining to the territory ceded or  transferred, probably to  be reg 
accordance with broadly the same principles as those indicated for 
sece~sion;'~ the ceding state may be expected to  amend its own law: 
matters to take account of the partial loss of territory as a result of thr 

1 6 6  Former dependent territories Colonies used to be regarded 
ullest sense territories under the sovereignty of the colonial state, so ' 
was little reason, for purposes of succession, to distinguish between the 
to independent statehood of a former colony and the breaking away o 
state so as to establish a new state.' In more recent times,2 however, 
influence of the principle of self-determination and the movement in 
decolonisation associated with the United Nations Charter: percept 
changed in some respects. First, colonies and other dependent territc 
come to be widely accepted as having a degree of territorial identity an1 
international status while still dependent. Secondly, that identity and sl 

I '  See Settlers of German Origin in Territory ceded by Germany to Poland (1923), PC 
No 6; Emeric Kulin v Roumania, Recueil T A M ,  7 (1927), p 138; AD, 4 (1927-. 
Niedetstrasserv Polish State, AD, 6 (1931-32), N o  33; Forests of Central Rhodopia 1 

RIAA, 3, p 1407; L and]]v  Polish State Railways (1948), ILR, 24 (1957), p 77; Stati 
Bharat v Mohanlal Motilal, ILR, 24 (1957), p 83; Mercado e Hijos v Feliciano, ILR, 2 
p 553; Leokadia K v Maria M (1959), ILR, 47, p 107; Re Coumarassamy-Vannier ( 
44, p 47; and see also Fayaz Alkotob v Halil Iskander Shahin (1971), ILR, 52, p 7 
limits to the continuing structure of the judicial system. In British practice, on the a< 
overseas territory by cession the local law continues to apply until changed by wha 
may thereafter be constitutionally appropriate (as distinct from the acquisition of 
settlement, in which case English law is considered to apply): see Roberts-Wray 
wealth and Colonial Law ((1966). p 533. 

Questions may arise as to whether a nlunicipality in the transferred territor 
corporate identity in view of changes in area, social structure and population accorr 
transfer: for two decisions upholding such continuity see Polish Mining Corpn . 
Ratibor, AD, 7 (1933-34), No 37, and Land Registry of Waldsassen v The Towns of 
and Waldsassen (1965), ILR, 44, p 50. 

" See Lighthouses Arbitration (FrancelGreece) (Counterclaim No  1, and Claim Nc 
(1956), pp 94,79. The maintenance in force of concession contracts relating to the cel 
may be provided for by treaty: see eg Protocol XI1 annexed to the Treaty of La 
Turkey in 1923, and the Mavrommatis]erusalem Concessions Case (1925), PCIJ, Se 
See Teyssaire, RG, 35 (1928), pp 447-65; Schiffner, ZoR, 9 (1929), ppj61-81. T 
state may not be bound by local contracts for employment in the publ~c servlce c 
state: see Hausen v Polish State, AD, 7 (1933-34), N o  40; Re Kremer, AD, 8 (1935. 

I' See Lighthouses Arbitration (FrancelGreece) Claims Nos 4, 11 and IZa), ILR, 23 (' 

I' See § 64, nn 7-10. 
As to which see § 64. 
See for recent discussion of questions of state succession generally in relation to the a 
independence by dependent territories, in addition to works cited in the bibliograpl 
§ 60, Zemanek, Hag R, 116 (1965), ii, pp 187-300; Bardonnet, La Succession d'btat! 
car (1970); O'Connell, Hag R, 130 (1970). ii, pp 95-206; Bedjaoui, ibid, pp 457-58 
Modern Commonwealth (1983)! pp 83-7; Makonnen, Hag R, 200 (1986). v, pp. 1' 
Namibia). See also n 5, in relat~on to succession to treatres. 
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been seen as differentiating them from the colonial power's metropolitan terri rhe 'clean slate' rule; this is a matter particularly relevant to  the te&itorial extent 
tory. Thirdly, many dependent territories have had, even before attaining in- of the sovereignty of the new state. Secondly, the International Court of Justice 
dependence, their own separate and locally autonomous governments, and has held that a state emerging from dependent status remains bound by treaties 
sometimes even a de ree of international ~ t a t u s . ~  F .  specifically made for it by the former parent state,8 and it is possible to apply this 

AS regards treaties a w~despread view, reflecting considerable state practice, conclusion to cover not only those treaties entered into esp<&ally for the 
has been that a former dependent territory, on becoming an independent state, territory but also those general treaties specifically extended to it under a 
does SO without being bound by any of the treaties of its former parent state terriorial application c l a ~ s e . ~  Thirdly, account must be taken qf the practice 
which extended to the territory of the new state: it starts, according to thisview, whereby many newly independent former dependent territories continue in 
with a 'clean t late'.^ This conclusion, however, is only acceptable subject to some forcemany of the treaties which had previously been extended to them, although 
qualifications. -at least as regards bilateral treaties - this practice may not so muchestablish that 

First, as in other cases, international rights and obligations arising under continuity is required as a matter of law but rather reflect the Consent of the 
treaties and locally connected with the new state's territory,7 are excepted from parties, given either express1 or  by conduct, in the interests o f  stability and 

continuity of legal relations.' As regards multilateral treaties" pkeviously ap- 
plying to the former dependent territory (or previously applicable to it as a 

' India is a notable example: see 5 78, n 9. consequence of the parent state's ratification, even if the treaty has not entered 
As to the international status of protected states see generally $9 81.82; and see also § 62, n 11 into force by the date of its independence),12 the 'clean slate' rule is modified to  

and n 8 of this $, and (as to Morocco and Tunis in particular) Flory, Fouilloux, Etienne and the extent of not requiring the newly independent state to  go through the formal 
Santucci, La Succession d'itat en Afrique du Nord (1968). process of accession as if it were a non-party state already in existence:') the 

The position of former mandated territories, and trust territories (as to which seegenerally $5 territorial nexus previously existing between it and the treaty hasusually been 86-95) is subject to special considerations. As to Somalia, see § 62, n 2. Israel has regardeditselfa 
not being a successor state to Palestine, formerly under British mandate, although in theinteresu regarded as sufficient to  allow it (so far as is consistent with the aims and 
of stability certain laws formerly applying in Palestine were continued in force as a transitional 
measure until an Israeli legal system could be established. See eg Sifri v Attorney-General, ILR, 
17 (1950), N o  22; Shimshon Portland Cement Factory Ltd v Attorney-General, ibid, No 19; 

Pales Ltd v Ministry of Transport ILR, 22 (1955), p 113; and the Government of IsraelBs state- treaty obligations of the Crown with respect to  Indians in Canada, insofar as they still subsisted, 
ment at YBILC (1950), ii, pp 214-18. See also Green BY, 38 (1962), pp 457,465-8. became the responsibility of the Government of Canada with the attainment of independence by 
See generally as to succession by newly independent states in respect of treaties, in addition to Canada, at the latest in 1931 : UKMIL, BY, 51 (1980). p 398. Judicial review of this decision was 
works cited in the bibliography preceding § 60 and at n 2 of this §, O'Connell, BY, 38 (1962),pp sought and denied in R v Secretary of State for Foreign and Commonwealth Affairs, ex parte 
84-1 80; ILA, The Effect of Independence on Treaties (1965), and Report of the 12nd Conferenn Indian Association ofAlberta I19821 QB 892, on which see Crawford, BY, 53 (1982), pp  253-9; 
(1966), pp 574-95, Report of the 13rd Conference (1968), pp 596-632, and Report of the 14th and see Manuel v Attorney-General, Noltcho v Attorney-General [I9831 1 Ch 77. 
Conference (1970),pp 103-5; Keith, AJ, 61 (1967), pp 521-46; Onory, La Succession d'itatsaux ' See United States Nationals in Morocco Case, ICL  Rep (19521, pp 176,193-4. This case involved 
traitis (1968); Perelra, Da Sucessno de estados qrranro nos tratados (1968); Marcoff, Accession d a former protected state, but the ICJ did not appear to attach weight in this context to  the 
findipendenre et succession d'itats aux traitis internarionaux (1 969); Goerdeler, DieStaatensuk- territory's particular status. See also Ecoffard (Widow) v Cie Air France (1964),ILR, 39, p 453. 
zession in multilateralen Vertrigen (1970). with special reference to  former French states; See Fitzmaurice, Annuaire: Livre du Centenaire (1973). pp 225-6. See also M/SFrancesco Corsi 
Nguyen-Huu-TN, Quelques probl6mes de succession d'itats concernant le Viet-Nam (1970); v MIS Gorakhram Gokalchand, ILR, 31 (1958), p 20; Ecoffard (Widow) v Cie Air France (l964), 
Bokor-Szego, New States and International Law (1970); Okoye, International Law and rhc ILR, 39, p 453; Veuve Mackinnon v Air France (l964), ILR, 45, p 386; Kassamali Gukzmhusein C 
New African States (1972); Udokang, Succession of New States to International Treaties (1972); Co (Kenya) Ltd v Kyrtatas Brothers Ltd (1968), ILR, 45, p 33. Cf Ben Mohamed Ben Manaan 
Lung-Fong Chen, State Succession Relating to Unequal Treaties (1974); YBILC (1974), ii, pt I, Bachiri v NV Textiel-en Oliefabrieken, Afdeling Crock en Laan (1971), ILRI 73, p 600. 
PP 211-14, paras (3),-(17), pp 215-17, paras (3)-(12), and pp 236-40, paras (1)-(16). lo See also nn 17-22, and U N  Juridical YB (1975), pp  199-202, and (1977), pp,235-8 as to the 

See also, w ~ t h  p a r t d a r  reference to practice within the Commonwealth, O'Connell, BY, 26 practice of the U N  Secretary-General. There may also be forensic advantage in seeking the 
(19% pp 454-63, and ICLQ, 13 (1964), pp  1450-3; Fifield, AJ, 46 (1952), pp  450-63; Fawcerr, continued application of a treaty: in the Case Concerning the Temple of Preah Vihear Cambodia 
The Brttrsh Commonwealth in International Law (1963), pp  214-23; Lester, ICLQ, 12 (1963), sought to  rely, as a successor state to  France, on certain Franco-Siamese treatiles, but Thailand 
pp 475-507, and ibid, 14 (1965), pp 262-4; Keith, ibid, 13 (1964), pp 1441-50; Roberts-Wray, rejected that contention and the ICJ did not need to decide the question: ICJ Rep (1961), pp 17, 

22-3, 35. Commonwealth and Colonial Law (1966), pp 267-79; Lawford, Can YBIL, 5 (1967), pp 3-13; 
Dale, The Modern Commonwealth (1983). pp 83-7. For the practice of the U N  Secretary- " See generally the U N  Secretariat's documents relating to multilateral treaties dted at § 62, n 5, 
General see U N  Juridical YB (1972), pp  195-9. and the works there cited by Wolf (as regards international labour conventions);Mankiewicz (as 
See eg Lona and Tonya v Societa Industria Armamenti (1971), ILR, 71, p 48; Lensing v HZA regards air conventions) and Kunugi (as regards the GATT); and Jenks, BY, 29 (1952), pp 105-44 
Berlin-Packhof (1973), ILR, 53, p 153; State v Oosthuizen (1976). ILR, 68, p 3; Re Bottali(1980), (as regards lawmaking treaties). 
ILR, 78, p 105. In R v Director of Public Prosecutions, ex parte Schwartz (1976), ILR, 73, p 44,it '' See YBILC (1974), ii, pt I, pp 218-19. The situation is more problematical wherethe parent state 
was doubted whether the 'clean slate' rule was part of customary international law. Even if it has merely signed the treaty subject to ratification: ibid, pp 220-21. 
were part of customary international law it could not (in those jurisdictions which give priority " When aformerdependency of aparty to  amultilateral treaty of which theUNSe~retary-General 
to  statute law) be applied if in conflict with statutory provisions in force: United Stata is the depositary becomes an independent state, the Secretary-Genqal writes t o  it inviting it to 
Government v Bowe [I9891 3 All ER 315,327-8. See Re Burmanization of Import Trade (1960), confirm whether it considers itself to be bound by the treaty in question: see the Secretariat's 
ILR, 31, p 341, for the continued validity of an agreement originally concluded between a stare memorandum 'Succession of states in relation t o  general multilateral treaties of which the 
and its then dependent territory. Secretary-General is the depositary' (UN Doc A/CN 41150, paras 133-34; 
See § 62, n 13, and n 21. In 1980 the Foreign and Commonwealth Office stated that all relevan p 122). See also U N  Juridical YB, cited in n 10. 



structure of the treaty)I4 to  be treated as a partyt5 on the strength of a less formal 
indication that it so wishes. Practice has varied on whether the effective date for 
the newly independent state becoming a party is the date of its independence or 
the date of its notification.16 Finally, as regards membership of international 
organisations, the newly independent state does not succeed to the membership 
vested in its former parent state, but must apply for membership in the usual 
way. 

Because of the many uncertainties as to the extent to which a succession to 
treaty rights and obligations takes place, and in the interests of certainty and 
continuity, it has been common, although by no means universal, practice for the 
parent state and the newly independent state to conclude a devolution agreement 
making provision for the continued applicability to the latter of those of the 
parent state's treaties which extended to the territory of the newly independent 
state.17This practice has been followed in particular by the United Kingdom," 

" Thus the intentionally limited number of parties to a treaty, o r  its limited geographical scopeor 
some other condition of participation, might make it inappropriate for a newly independentstate 
to  become a party in this way. See eg as to  the relationship between Malta and Malawi and the 
European Convention for the Protection of Human Rights and Fundamental Freedoms after 
their attainment of independence, Eissen, BY, 41 (1965-66), pp  401-10, and 43 (1968-69), pp 
190-92. 

" As to  the question whether the new state becomes a party subject to  the reservations previously 
attaching to  the parent state's participation in the treaty, see YBILC (1974), ii, p t  1, pp  222-6, 
paras (1)-(14). 

I h  See ibid, pp  233-5, paras (2)-(6). 
17 See generally E Lauterpacht, ICLQ, 7 (1958), pp 524-30; Francis, ICLQ,  14 (1965), pp  612-27 

(with particular reference to the position o f  Jamaica); O'Connell, State Succession in Municipal 
Law a n d  International Law (vol 2, 1967), pp  352-73; YBILC (1974), ii, pt 1, pp  182-7, paras 
(1)-(22); Schaffer. ICLQ, 30 (1981). pp  593, 597-602; Kawaley, ICLQ,  35 (1986), pp  717-23 
(with   articular reference to the position of the Seychelles, which three years after independence 
repudiated the devolution agreement concluded on independence). Several of the works cited at 
n 5, especially those dealing with practice within the Commonwealth, refer to  the conclusion of 
devolution agreements. 

Largely because of the existence of devolution agreements, bilateral extradition treaties were 
held t o  continue in force after independence in Lansana a n d  Eleven Others v R (1971), ILR, 70, 
p 2, and R v Commissioner of Cowectionnl Services, ex pnrte Fitz Henry (1976). ILR, 72, p 63. 
Similarly, the existence of such an arrangement between the Netherlands and Indonesia on the 
latter's independence would appear to  have underlain the statement to  the court o n  behalf of 
the British Government that Indonesia had succeeded to  the rights and obligations under the 
Netherlands-UK extradition treaty in R e  Westerlmg, ILR, 17 (1950), No.  21. In  R v Directorof 
Public Prorecutions, exparte Schwartz (1976), ILR, 73, p 44, the devolution agreement was not 
relied on (as of itself it could not create treaty relations with the other state), although the 
extradition treaty was held to  continue to  apply by virtue of the conduct of the parties. Seealso 
Unitedstates Government v Bowe [I9891 3 All ER 315,327-8. Extradition treaties were, in the 
absence of any devolution agreement, held still to  apply to  states which had attained independ- 
ence since the treaties were concluded, in Sabatierv Dabrowski, AJ, 73 (1979), p 510; and M v 
Federal Department ofJustice a n d  Police (1979), ILR, 75, p 107. 
Egtheagreements with Iraq in 1931 ( T S N o  l5(193l));  with Malayain 1957(Cmnd346);UNTS, 
279, p 287): with Sierra Leone in 1961 (Cmnd 1464; UNTS, 420, p 12); and with Seychellesin 
1976 (TS N o  109 (1976)). In the case of India and Pakistan the agreed devolution arrangements 
were set out in the Indian Independence (International Arrangements) Order  1947. 

Examples of devolution agreements involving other states include the agreements concluded 
in 1949 between the Netherlands and Indonesia (UNTS, 69, p 266); in 1954 between Franceand 
Vietnam (BFSP, 161 (1954), p 649 (Art 2)); and in 1962 between New Zealand and Western 
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on the attainment of independence by its dependent territories. ~ h e ~ l e ~ a l  effect 
of such an agreement is not altogether clear, but it would seem at +t that it 
clarifies and regulates the position as between the former parent state and the 
newly independent state, that it does not operate as an assignment of treaty rights 
and obligations effective in relation to other parties to the treaties covered by it,I9 
but that it indicates 'the intentions of the newly independent State in regard to 
the predecessor's treaties and [is] a formal and public declaration of the transfer 
of responsibility for the treaty relations of the territorY'.'O As an alternative to a 
devolution agreement some former dependent territories have prleferred, on 
attaining independence, to  make a unilateral declaration regarding their attitude 
towards treaties formerly applying to their territories, usually to the broad effect 
that formerly applicable treaties will be treated as continuing to apply for an 
interim period, during which final decisions will be made about their future 
operation." These declarations, while not by themselves definitively regulating 
treaty relations with other states, and allowing the new state to  select which 

'* See 5 626, as to  the operatron of treatles on thud  states But a thud  state may expressly consent to  
a devolut~on of a treaty In such an agreement (see eg the UK-Venezuela Agreement 1966, Art  8 
(TS N o  13 (1966)), and see BPIL (1966), pp  72-3) 

'O YBILC (1974), 11, pt  1, p 184, para (10) The  I L C  concluded ~ t s  revlew of state practlce In the 
f o l l o w ~ n ~  terms: 
'(18) The practlce of States does not a d m ~ t ,  therefore, the conclusron that a devolut~on 
agreement should be cons~dered as by ~tself creatlng a legal nexus between the wccessor State 
and thrrd States partles, ln relatron t o  trestles apphcable to  the successor State's territory prlor to  
its independence Some successor States and some third States partles t o  one of thote treatles 
have undoubtedly tended t o  regard a devoiutron agreement as creatmg a certam presumptron of 
the continuance In force of certain types of treatlec But ne~ther  succewor States nor third States 
nor deposltarles have as a general rule attrrbuted automatrc effects to  devolution agreements 
Accordingly, State practice as well as the relevant prmciples of the law of treat~es would seem t o  
md~cate that devolutron agreements, however tmportant as general man~festat~ons of the a t t~ tude  
of successor States t o  the treatres of thew predecessor, should be considered as res tnteraltos acta 
for the purposes of their relat~ons w ~ t h  thlrd states.' 
The ILC added the further cons~deratton that rt was sometmes d~fficult t o  Identify the treaties 
covered by a devolut~on agreement: tbtd, p 186, para (18) See also R v Dtrector of Publrc 
Prosecutzons, ex parte Schwarz (1979), ILR, 73, p p  44, 48 

" See generally, YBILC (1974), 11, pt  1, pp 187-93, paras (2)-(9), where much practrce 1s renewed, 
Mallamud, AJ, 63 (1969), pp  782-91, and Schaffer, ICLQ,  30 (1981), pp  593,602-6 Many of the 
works c~ted  at § 66, n 5, espec~ally those dealrng w ~ t h  practlce w ~ t h i n  the Commonwealth, refer 
also to undateral declarat~ons of thls kmd See also Mole j  v Prrnczpal Legal Adv~ser [I9711 A C  
182, where the Prrvy Councd treated a un~lateral declaratton by Lesotho as resulting In the 
multtlateral treaty In questton In the proceedings continuing t o  brnd Lesotho after Independence 
See slmrlarly Re R (1976), ILR, 75, p 115 

The precedent for makmg un~lateral declarations of thrs krnd was probably set by Tangany~ka 
in 1961: see Matertals on State S~ccesszon ( U N  Secretarrat), pp  177-8, ICLQ,  11 (1962), pp 
1210-14 Where former Br~trsh dependent terrltorles have, on Independence, preferred to  make a 
undateral declaration rather than conclude a devolutron agreement, the U K  practlce hac been to  
c~rculate to  members of the U N  a dlsclamer of rts contmued responcrbil~ty as regards rts treaty 
rrghts and o b l ~ ~ a t r o n s  formerly applred by ~t to  the terntory In question: we eg Matertals on State 
Successton ( U N  Secretanat), p 178. 

Under the Vienna Convent~on on Succession of States in respect of Treat~es 1978 (see § 69) 
there 1s n o  succession to  treaty r~ghts  and o b l ~ g a t ~ o n s  solely by virtue of a un~lateral declarat~on 
by the successor state (Art 9); see also Arts 27 and 28 as t o  the poss~blltty of the successor state 
making a unilateral declaratton of provis~onal apphcatron in respect of mult~lateral treaties. 

Samoa (UNTS, 476, pp  4, 6): 
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to succeed to a proportionate share of the general public debt of the parent state. 
These various aspects of succession are often dealt with in agreemknts concluded 
between the new state and the parent state in the context of the former's 

I emergence to independence. This would seem to be the most sati$factory27 way 
of resolving many of the uncertainties which would otherwise aris,e, particularly 
as regards those matters which concern only the parties to the hgreement. 

Succession in matters of nationality,2"ocal law,29 contracts3' and claims for 

'World Bank considers-and the predecessor State which has guaranteed the ldan does not in any 
way deny - that the legal effects of the contract of guarantee continue to  operate after the 
territory has become independent, so that the Bank can at any time turn to thepredecessorState 
if the successor State defaults'. 

YBILC (1981), ii, pt  2, p 102, para (56). 
l7 Hesitations based on  the lack of full international status on the part of a dependent territory if it is 

such when the agreement is concluded are diminished by the extent to  which a dependent 
territory has, as such, a degree of local governmental autonomy and international status even 
before attaining independence, and are avoided if after its independence it e$pressly o r  by its 
conduct implicitly affirms the agreement; any doubt arising from any allegedinequality of the 
parties to  the agreement is a matter dependent on the particular circumstances, and the degree to  
which they reveal the possible exercise of duress. I 

As to implications which a change of nationality on the creation of a new state has for the 
operation of the nationality of claims rule and the requirement that nationality must be con- 
tinuously that of the claimant state, see O'Connell, State Succession in Municipal Law and 
International Law (vol 2, 1967), pp  537-41; Fitzmaurice, Separate Opinion in Barcelona 
Traction Case (Second Phase), ICJ, Rep (1 970), p 101. See also Ministry ofHome Affairs v Kemalj 
(1962), ILR, 40, p 191. 
Where independence is attained in an orderly manner, agreed provision will usiially be made for 
the pre-existing law t o  continue unless and until repealed o r  modified pursuant to the new 
constitutional arrangements applying in the newly independent state; and in the absence of 
aprovision there may be apresurnption that the local law continues to apply, at least temporarily 
and insofar as it is not inimical to  the constitutional structure of the new state. See, dealing with 
various aspects of the continuation of local laws, Director of Rationing and Distribution v The 
Corporation of ~ a l c u t t a  (1960), ILR, 53, p 163; Yangtze (London) Ltd v Barlas Brothers 
(Karachi) C Co (1961), ILR, 34, p 27; PublicProsecutorv Anthony Wee Boon Chye (1964), ILR, 
55, p 78; Sociiti Nationale des Entreprises de Presse v Robe (1966), ILR, 47, p 102; Chellapen v R 

1, p 25; Caisse Sociale de [a Rigion de Constantine v ~ n t r e ~ r i s e ! ~ o u r d i v e  (1973), 

cerns the continuation of rights of appeal from courts in the ne&y independent 
state, or  ~ r o c e e d i n ~ s  in respect of acts of authorities there, to  courts in the former parent state, 
the jurisdiction of the latter's courts will, subject to arrangements agreed between the two states, 
be likely to terminate on independence, with apossible exception in respect of appeals pending at 
that time. See Re Hedi Ben Zakour (1958), ILR, 26 (1958-11), p 99; Re Fidirat-n des Syndicats 
des Travailleurs de la Fonction Publique de Madagascar (1962), ILR, 44, p 46; Re Union des 
Populations du Cameroon (1962), ibid, p 36; Re Milo (1963), ibid, p 48;: Re Compagnie 
d'Assurances et de Riassurances Atlanta and Compagnie 'Indemnity Marine' 1965).  ILR, 47, 
p 85; Commissaire du Gouvernement prk  la Commission Centrale des Domniages Carrsis aux 
Biens par de Troubles Suwenus ri Madagascar v Socie'ti Minisre et Fonci6rer'de Madagascar 
(1965), ibid, p 90. As to  the retention by some independent states within the Cqmmonwealth of 
appeals to the Privy Council, see § 78, n 15. 

In Cawalho v Hull, Blyth (Angola) Ltd [1977 1 WLR 1228, it was held thht the change in 
judicial structure and the potential for change in the local law which went with the attainment of 
independence were sufficient to  relieve a contractingparty of the obligation under the contract to 
have recourse to  the local courts for the settlement of disputes arising under j e  contract. 

other raisings in the London and local stock market.' Note, in the context of property rights and economic development contracts, that the Declara- 
YBILC (1981), ii, pt 2,,p 98, para (38). tion on Permanent Sovereignty over Natural Resources (GA Res 1803 (XVII) (196i)), while allow- 

An important issue arlses where a debt is contracted by the dependent territory but guaranteed 
ing for expropriation of property on certain conditions (para 4: see also para 8: and, generally, 

by the parent state. In such cases involving the IBRD, the: S407), provides that this in no way 'prejudices the position of any Memberstateon any aspect of 
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damages or  redress3' is, in respect of matters pertaining to the territory attaining 
inde~endence. ~ r o b a b l v  to be regulated in accordance with broadlv the same 
priniiples as txose ind&ated in cgnnection with cases of sece~sion;~' but these 
matters are pre-eminently suitable for being dealt with by agreement3) in the 
context of the attainment of independence. 

5 67 Succession of governments, and o n  the suppression of a revolt Al- 
though not strictly a matter of state succession, it is convenient to consider here 
succession of governments,' and, so far as questions of succession are concerned, 
the situation which arises on suppression of a revolt. N o  question of state 
succession arises because in both cases the state, as an international person, is 
unchanged: all that is involved is n change, or an unsuccessful attempt to change, 
the government through which the state acts. 

In the case of a change of government, whether in a normal constitutional 
manner or as the result of a successful coup d'btat or  revolution, it is well 
established that the new regime takes the place of the former regime in all matters 

the question of the rights and obliptions of sucessor States and Governments in respect of 
propertv acquired before the accession to  complete sovereignty of countries formerly under 
colonial rule'. 

See Government of Kuwait v Amrnoil(1982), ILR, 66, p 519, holding that while nothing in 
international law prevents a state agreeing not to exercise its authority in a way which it would 
otherwise be able to  do  (ie to  terminate a pre-independence concession), and being bound by 
such agreement after independence, this was a result of such importance that it could not be 
presumed from general terms in the concession, especially where compensation was provided 
for. See also Pales v Minist91 of Transport (1955), ILR, 22, p 113; Re Compagnie des Eaux 
d9Hanoi (1963), ILR, 44, p 37; Re Algiers I.nnd and Warehouse Co Ltd (1967), ILR, 48, p 58; 
Szczrtpak v Agent jridiciaire drt Trfisor Public (1968). ILR, 72, p 253; Agentjudiciaire du T r h  
Public v Labeunie (1971). ILR. 72, p 53. " See Nederlands Beheers-Institsnt o Hnndds-Vereeniging Amsterdam, ILR, 24 (1957), p 60; 
Khayat v Attorney-General, ILR. 22 (1955), p 123; Re Fgdiration des Syndicats des Travailleun 
de la Fonction Publique de Madagnscar (1962), ILR, 44, p 46; Re Union des Populations du 
Cameroon (1962). ibid, p 36; Chaxrandv Agentjudiciaire du Trfisor Priblic(1963), ibid, p 39; Rc 
Milo (1963). ibid, p 48; Re Union RGgronale d'AlgCrie de la Confedfiration Franqaise des 
Travailleurs Chritiens (1965). ILR, 47, p 86; lnstitut des Vins de Consomation CourantevA and 
M Chabane (1966). ibid, p 94; Etnt Belge v Dumont and Pittacos v Etat Belge (1966), ILR, 48,pp 
8,20; Re Algiers Land and Warehouse Co Ltd (1967). ILR, 48, p 58; Re job (1967), ibid, :. 59; 
Alig v Trust Territory of the Pac$c Islands (1967), ILR, 61, p 89; Dupont v Belgium (Minister4 
Finance) (1 968), ILR, 69, p 24; Met Den A n n t  z' Belgium (Minister of Finance) (1968), ibid, p28; 
Re Rounouala (1 970), ILR, 72, p 56; Ap~t , /adic ia irr  dri Trfsorv Humbert (1973). ILR, 74, p97. 

'"ee § 64. " See eg the Franco-Algerian agreements concluded at Evian in 1962, AJ, 57 (1963), p 716. 
Questions of nationality and the continuation of laws, in particular, will often be covered in rhe 
constitution of the newly independent state which, in British practice, will usually have resulted 
from agreement reached at the Constitutional Conference preceding independence. As regards 
nationality, matching provisions for the consequences for citizenship of the U K  of the creation 
of the new state's nationality are contained in the UK legislation providing for the state's 
independence: see eg, as regards Belize, the Belize Act 1981, ss 4 and 5. 

I The [ L C  decided not to  deal with succession of governments o r  the consequences of any form of 
social revolution: YBILC (1974), ii, pt I ,  pp 170-71, paras 65-6. For the liability of a successor 
government for contracts concluded by the predecessor government see Western Electric Co Inc 
Claim (1959). ILR, 30, p 166. See also § 57, nn 4-1 1. 
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affecting the international rights and obligations of the state.' In such situations 
thenew government may, of course, wish to depart from the path set for the state 
by its predecessor, but if so it can only do so in accordance with the applicable 
rules for, eg denouncing treaties o r  withdrawing from organisations. One quali- 
fication to the new government's replacement of the old government which must 
be noted is that which follows where a new government is only recognised de 
 fact^.^ 

As regards the position which arises when a revolt which got so far as the 
establishment of a rival government is suppressed, the question arises of entitle- 
ment to the property of the suppressed government. Insofar as it is situate within 
the territory of the parent state against which the revolt took place, no question 
of international law arises. Insofar as the property is situate in the territory of 
foreign states, a distinction must be made between, on the one hand, property 
which formerly belonged to the parent state and was seized by the rebel govern- 
ment, and, on the other hand, property which had been acquired by the rebel 
government, as the result of voluntary subscriptions, lawful seizures of prizes, 
and so forth. The former property can be recovered by the parent government in 
aforeign court by title paramount; the latter is recoverable by virtue of its right as 
the successor of the rebel government. These principles are illustrated by a group 
of decisions given by English courts after the end of the American Civil War.4 
The case of liability for the debts and wrongful acts of the rebel government is 
not so simple, but the Mixed Commission appointed by the Treaty of Washing- 
ton 1871, held that the United States of America were 'not internationally liable 
for the debts of the Confederacy, o r  for the acts of the Confederate  force^'.^ But 

See §§ 42-4 But acts of a government performed o n  the eve of ~ t s  fall In a c ~ v d  war may not b ~ n d  
the successor regme see Trrnh v Crtrbank N A ,  AJ, 83 (1989), pp  573, 577 ' See 5 46 ' Unrted States of Amerzca v Pnoleau (1 865) 35 LJ C h  7; Untted States of Amerrca v McRae (I 869) 
LR 8 Eq 69; see also Kzng of the Two Stczlres v Wzlcox (1850) 1 S m  N S  332 For l l t~gat~on In the 
USA arls~ng out of the c ~ v d  war In Ireland In 1919-21, and concerning the former 'Irrsh 
Republ~c's' funds see Drckmon,  AJ 21 (1927), pp  747-53, Garner, tbrd, pp 753-57, and fogarty 
v O'Donoghue, AD, 3 (1925-26), N o  76, Irrsh Free State v Guaranty Safe Deposrt Co, ~brd,  N o  
77. See also Repubhcof Chrna v Merchants' Ftre Assurance Corporatron of New York, dec~ded In 
1931 by the US C i r c u ~ t  Court  of Appeals 49 F (2d) 862; A D  (1931-32). N o  45 And see S m ~ t h ,  I, 
pp 405-16, and Uren, M ~ c h  Law Rev, 28 (1929-30), pp  149-62 As to  the t ~ t l e  of the US 
Government to  the wreck of the Confederate vessel Alabama lymg In fore~gn waters, Fee Roach, 
AJ, 85 (1991), p p  381-3 See also Unron of Burma v Kotaro Toda (1965), ILR, 53, p 149 
Moore, Digest, I, § 22, p 60, and Moore, Internatronal Arbrtrattons, 1, 684,'695,111,2900-2901, 
2982-7 See also Standard-Vacuum 011 Co Clatm (1959), ILR, 30, p 168 But sometimes a state 
may agree to  pay for the damage done by revolut~onary forces, eg In a treatv between Great 
Britam and M e x ~ c o  In 1926, Cmd 2876 It wdl be noted rn Unrtcd States of Amenca v McRae, 
above, where the defendant, a Confederate agent In England, clamed t o  set off certatn sums 
alleged to be due t o  h ~ m  by the former Confederate Government, that the Federal Government 
bemg unw~llmg t o  a d m ~ t  any I ~ a b ~ l ~ t y  for the acts of the Confederate Government declmed to  
submit to  an account bemg taken, a--ordlngly they only recovered such property as was t h e m  
by tltle paramount and appear to  have abandoned t h e ~ r  c l a m  based o n  succession Quaere, was 
t h ~ s  because they d ~ d  not w ~ s h  to  p r e p d ~ c e  t h e ~ r  case for a general exemption of h a b ~ l ~ t y  for the 
debts and wrongs of the Confederate Government' See also Hopkms' c l a m  before the 
Amencan-Mex~can C l a m s  C o m m ~ s s ~ o n  In AJ 21 (1927), p p  160-67, RIAA, 4, p 41, AD, 3 
(1925-26), N O  170. 

Seegenerally § 167, as to  questions of state r e ~ ~ o n s ~ b ~ l i t y  w h ~ c h  artse In circumstances of revolt 
or msurrectlon. 
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in other situations a government which has successfully overcome a rebellion 
against it has been held to be bound by and responsible for the acts of the rebel 
authorities where they have attained the status of a de facto government, and 
particularly i f  it has authority over the generality of the state's territory and the 
acts were of governmental character: in such circumstances the rebels may 
reasonably be regarded as having acted for the state, so that their acts commit a 
successor government.' 

§ 68 State succession: recent developments State practice has been, however, 
insufficiently uniform to provide evidence of clear rules of international law. In 
many cases, particularly in the period following the Second World War during 
which many former colonial territories attained independence, bilateral arrange- 
ments were made governing some or all aspects of the succession which was 
taking place; but even if they could be regarded as reflecting rules of customary 
international law applying to the kind of succession with which they were 
dealing, they were not directly relevant for other circumstances in which state 
succession might occur. In addition, many states felt that the earlier practice gave 
undue prominence to the interests of the major imperial powers and not enough 
to those of the newer members of the international community, many of whom 
had of course become international persons in circumstances involving state 
succession. It was against this background that the law of state succession was 
placed on the agenda of the International Law Commission. The Commission 
decided to deal with the subject in two stages, first covering the law of state 
succession in relation to treaties, and then moving on to state succession in 
relation to other matters (this was later made more specific by dealing with 
succession in relation to  property, archives and debts).' Successive reports by the 
special rapporteurs appointed by the International Law Commission led to draft 
articles on the two aspects being presented by the Commission in 1974' and 
19813 respectively. These draft articles formed the basis for consideration at 
conferences held in Vienna in 1977-78 and 1983. which led to the Vienna 

The distinction between de facto general and local governments is particularly relevant in this 
connection; the Confederate Government was only local. Where, however, the suppressed de 
fado government was general, the better opinion is that the state which suppresses it and 
succeeds to its property is responsible for its contracts and loans; see Tinoco Arbitration (1923), 
RIAA, I, p 369; Award of the Permanent Court of Arbitration in the French ClaimsagainstPeru 
in AJ, 16 (1922), at p 482; Borchard, p 206; Spiropoulos, Die de facto-Regierung im Volkerrecht 
(1926), pp 92-8; and Kunz, Strupp, Wort, ii, p 612. But a distinction has been drawn between 
contracts of the suppressed de facto government which are impersonal transactions d gov- 
ernmental routine and therefore bind the state, and contracts of a nature personal to the 
suppressed government which therefore do not survive; instances of the former type are the 
purchase of postal money orders (Hopkins' claim before the American-Mexican Claims Com- 
mission, above), o r  of motor ambulances (Peerless Motor Car Co's claim before the same 
Commission in AJ, 22 (1928), pp 180-82; RIAA, 4, p 203; AD, 4 (1927-28), N o  163). ' The ILC initially divided the topic of state succession so as to  deal also with succession in respect 
of membership of international organisations, but decided in 1967 to  leave that aspect of its work 
aside for the time being: YBILC (1967), ii, p 368, para (41). 
YBILC (1974), ii, pt 1, p 174. 
YBILC (1981), ii, pt 2, p 20. 

k 
Conventions on, respectively, the Succession of States in respect of Treaties: and 
on Succession of States in respect of State Property, Archives and  debt^.^ Both 
Conventions require 15 ratifications o r  accessions before they enter into force. 
By 1 January 1991 neither Convention had acquired enough ratifications o r  
accessions t o  do so. 

§ 69 Vienna Convention o n  Succession of States in respect of Treaties 
1978 The Vienna Convention on Succession of States in respect of Treaties 
1978' applies to treaties between states (Article I), and only if the succession 
itself occurred in conformity with international law and, in paiJticular, the 
princi les of international law embodied in the Charter of the United Nations 
(A rtlc . f  e 6) .  In its application to a succession of states in respect of any treaty 
which is the constituent instrument of an international organisation, the Con- 
vention applies without prejudice to either the rules concerning acquisition of 
membership or any other relevant rules of the organisation; similarly, the 
Convention applies to the effects of a succession in respect of any treaty adopted 
within an international organisation without prejudice to any relevant rules of 
the organisation (Article 4). Although the Convention does not apply to the 
effects of a succession of states in respect of international agreements concluded 
between states and other subjects of international law or  in respect of interna- 
tional agreements which are not in written form, applicable rules set out in the 
Convention which apply under international law independently of the Conven- 
tion are not affected, and the Convention will also apply as between states even in 
respect of international agreements to which other subjects of international law 
are also parties (Article 3). Similarly even though a treaty is by virtue of the 
Convention not considered to be in force in respect of a state, that does not 
impair the duty of that state to fulfil any obligation embodied in the treaty to 
which it is subject under international law independently of the treaty (Article 5). 
In principle, the Convention applies only in respect of a succession of states 
which has occurred after the entry into force of the Convention, although the 
states concerned may otherwise agree, and there are provisions for states to  make 
declarations which in certain cicumstances would have the effect of applying the 
provisions of the Convention to an earlier succession of states (Article 7). 

Even where a predecessor state and a successor state have concluded an 
agreement providing that the former's obligations and rights devolve upon the 
latter, those obligations or rights under treaties in force in respect of a territory at 
the date of a succession of states d o  not become the obligations o r  rights of the 
successor state towards other state parties to those treaties by reason only of the 

- 

' See § 69. 
See § 70. ' For the text of the Convention, see ILM, 17 (1978), p 1488; Cmnd 7760. The Conventton was 
based on final draft articles adopted by the ILC in 1974: see YBILC (1974), ti, pt  1, pp 174-269. 
See also papers prepared by the U N  Secretariat and cited in the btbliography precedtng § 60. 

For comment see Caggiano, Ital YBIL, 1 (1975), pp  69-98; Yasseen, AFDI, 24 (1978), pp 
59-1 13; Treviranus, ZoV, 39 (1979), pp 259-77; O'Connell, tbrd, pp 725-39; Sindair in Essays 
tn Honour of Errk Castrin (1979), pp  149-83; Lavalle, AJ, 73 (1979), pp 407-25; Miriboute, La 
Cod$catron de la successton d'itats aux t r a ~ t b  (1984). 



fact of such an agreement: the effects of a succession of states on treaties which at 
the date of the succession were in force in respect of the territory in question are 
governed by the Convention, notwithstanding the conclusion of any such agree- 
ment (Article 8). A similar rule applies where a successor state makes a unilateral 
declaration providing for the continuance in force of treaties in respect of its 
territory (Article 9). Special provision is made for those treaties which them- 
selves make provision for what should happen in the event of a succession of 
states (Article 10). It is also provided that a succession of states does not as such 
affect a boundary established by a treaty; obligations and rights established by a 
treaty and relating to the regime of a boundary; or rights and obligations under 
certain other territorial regimes (Articles 11 and 12). These provisions, save 
insofar as they apply to boundaries or boundary regimes, d o  not apply to treaty 
obligations of the predecessor state providing for the establishment of foreign 
military bases on the territory to which the succession relates (Article 12.3). 
There is furthermore a general saving for the principles of international law 
affirming the permanent sovereignty of every people and every state over its 
natural wealth and resources, which are not affected by anything in the Conven- 
tion (Article 13). 

Where there is succession in respect of part only of a state's territory, as when 
part of a state's territory becomes part of another state, o r  when a territory for 
the international relations of which a state is responsible, and not being part of its 
territory, becomes part of another state, Article 15 of the Convention provides 
that from the date of the succession treaties of the predecessor state cease to be in 
force in respect of the territory in question, and treaties of the successor state are 
in force in respect of that territory unless it appears from the treaty or is 
otherwise established that the application of the treaty to that territory would be 
incompatible with the object and purpose of the treaty o r  would radically change 
the conditions for its operation. 

So far as concerns newly independent s t a t ~ s , ~  the Convention's rules (Articles 
6-30) are complex and detailed. The general rule is that a newly independent 
state is not bound to maintain in force, o r  to become a party to, any treaty by 
reason only of the fact that at the date of the succession of states the treaty was in 
force in respect of the territory to  which the succession relates. Subsequent 
articles deal with the special position in regard to multilateral treaties, the 
position regarding bilateral treaties, the position in respect of provisional ap- 
plication of treaties, and provisions which apply when newly independent states 
are formed from two or more territories. 

As regards multilateral treaties, a newly independent state may by notification 
establish its status as a party to any multilateral treaty which at the date of the 
succession was in force in respect of the territory in question, unless it appears 
from the treaty o r  is otherwise established that the application of the treaty in 
respect of the newly independent state would be incompatible with the object 
and purpose of the treaty or would radically change the conditions for its 
operation; furthermore, if under the terms of the treaty o r  by reason of the 

By virtue of Art  2. l(f)  the term 'newly independent State' means 'a successor State the territory 
of which immediatelv before the date of the succession of States was a dependent territory for the 
international relations of which the predecessor State was responsible' 
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limited number of the negotiating states and the object and purposd of the treaty, 
the participation of any other state in the treaty must be considereh as requiring 
the consent of all the parties, the newly independent state may establish its status 
as aparty only with such consent. Special provision is made for the participation 
of a newly independent state i a multilateral treaty which is not in force at the 4 date of the succession, and als for its participation in treaties signed by the 
predecessor state subject to rati l ,cation, acceptance or  approval before the date of 
the succession. Reservations made by the predecessor state in respect of the 
territory to which the succession relates are maintained for the benefit of 
the newly independent state if it becomes a party or a contracting state to the 
multilateral treaty, unless it expresses a contrary intention or  formulates a 
reservation relating to the same subject matter as the earlier reservation; when 
making a notification establishing its status as a party o r  as a contracting state, a 
newly independent state may also formulate a reservation unless the reservation 
is one the formulation of which would be excluded by the relevant provisions of 
the Vienna Convention on the Law of Treaties. Special provision is also made 
regarding the possibility of the newly independent state expressing its consent to 
be bound by part only of a treaty, and exercising a choice between differing 
provisions of the treaty where such a choice is permitted. 

As regards bilateral treaties, such a treaty which at the date of the succession 
was in force in respect of the territory in question is considered as being in force 
between a newly independent state and the other state party when they expressly 
so agree or by reason of their conduct are to be considered as having agreed. In 
those cases the treaty applies in the relations between those states from the date 
of the succession, unless a different intention appears from their agreement o r  is 
otherwise established. Generally, the fact that after the succession the treaty may 
have been terminated as between the predecessor state and the other party, or 
suspended in operation as between them, or amended as between them, does not 
make it cease to be in force between the newly independent state and the other 
party, or suspended in operation as between them, or  amended as between them. 

It may happen that two or more states unite and so form one successor state. In 
such a case any treaty in force at the date of the succession in respect of any of 
them continues in force in respect of the successor state unless the successor state 
and the other state o r  states party to the treaty otherwise agree, o r  it appears from 
the treaty or is otherwise established that the application of the treaty in respect 
of the successor state would be incompatible with the object and purpose of the 
treaty or would radically change the conditions for its operation. Normally, any 
treaty continuing in force on the above basis only applies in respect of the part of 
the territory of the successor state in respect of which the treaty was in force at 
the date of the succession. However, in the case of a bilateral treaty the successor 
state and the other state party may otherwise agree, and in the case of a multi- 
lateral treaty of a kind such that the participation of any other state must be 
considered as requiring the consent of all the parties, the successor state and the 
other state parties may otherwise agree; in the case of other kinds of multilateral 
treaty the successor state may make a notification that the treaty shall apply in 
respect of its entire territory, unless it appears from the treaty o r  is otherwise 
established that the application of the treaty in respect of the entire territory of 
the successor state would be incompatible with the object and purpose of the 
treaty or would radically change the conditions for its operation. Special provi- 
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sions are made for the effects of a uniting of states in respect of treaties not in 
force at the date of the succession, and the effects in respect of treaties signed by a 
predecessor state subject to ratification, acceptance or  approval. 

When one or more parts of a state separate to form one or more states, and 
whether or not the predecessor state continues to  exist, the general rule provided 
in Article 34 of the Convention is that any treaty in force at the date of the 
succession in respect of the entire territory of the predecessor state continues in 
force in respect of each successor state formed in that way, and any treaty in force 
at that date in respect only of part of the territory of the predecessor state which 
has become a successor state continues in force in respect of that successor state 
alone. It is, however, provided that these provisions d o  not apply if the states 
concerned otherwise agree, o r  if it appears from the treaty o r  is otherwise 
established that the application of the treaty in respect of the successor state 
would be incompatible with the object and purpose of the treaty o r  would 
radically change the conditions for its operation. In those cases where a separa- 
tion nevertheless leaves the predecessor state continuing in existence, any treaty 
which was in force in respect of the predecessor state continues in force in respect 
of its remaining territory unless the states concerned otherwise agree, or it is 
established that the treaty related only to  the territory which has separated from 
the predecessor state, o r  it appears from the treaty o r  is otherwise established that 
the application of the treaty in respect of the predecessor state would be incom- 
patible with its object and purpose or  would radically change the conditions for 
its operation. There are, as in other cases, special provisions governing the 
participation of the successor states in treaties not in force at the date of the 
succession, and also their participation in treaties signed by the predecessor state 
subject to ratification, acceptance or  approval. 

§ 70 Vienna Convention o n  Succession of States in respect of State Property, 
Archives and Debts 1983 The Vienna Convention of Succession of States in 
respect of State Property, Archives and Debts 1983' applies only to the effects of 
a succession of states occurring in conformity with international law, and in 
particular with the principles of international law embodied in the United 
Nations Charter (Article 3). It  also only applies in respect of a succession of 
states which has occurred after the entry into force of the Convention exce t as e may be otherwise agreed, although there is provision for states to ma e a 
declaration that they will apply the provisions of the Convention in respect of 
earlier successions; but this is without prejudice to the application of rules set out 
in the Convention if they would apply under international law independently of 
the Convention (Article 4). The provisions of the Convention are also not to be 
considered as prejudging any question relating to the rights and o b l i g a t i o ~  of 
natural o r  juridical persons (Article 6). 

' For the text of the Convention see ILM, 22 (1983), p 298. The Convention was based on find 
draft articles adopted by the ILC in 1981 :see YBILC (1981), i i ,  pt 2, pp 20-1 13. See also papers 
prepared by the UN Secretariat and cited in the bibliography preceding § 60. 

For comment see Monnier, AFDI. 30 (1984), pp 221-9. 
The terms of the Convention are, by Art 5, without prejudice to the effects of a successionof 

states in respect of any other matter; in which context note § 62, n 32 (as to economic and 
financial acquired rights), and n 2 below (as to certain kinds of public property). 
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(a) State property2 (Articles 7-28) 
State property means property, rights and interests which, at the date of the 
succession of states in question, were, according to the internal law of the 
predecessor state, owned by that state. In general, the passing of state property of 
the predecessor state to the successor state entails the extinction of the rights of 
the former and the arising of the rights of the latter to that property. State 
property passes on  the date of the succession in question and, generally, takes 
place without compensation. The property of a third state which is situated in the 
territory of the predecessor state is not affected by the succession of states 
between the predecessor state and successor state as such. The predecessor state 
must take all measures to prevent damage or destruction to state property which 
passes to the successor state in accordance with the Convention. 

Where part only of the territory of a state is transferred to another state, the 
assing of state property to the successor state is to be settled by agreement 

&tween it and the predecessor state. In the absence of such agreement immov- 
able state property situated in the territory to  which the succession relates passes 
to the successor state as does movable state property connected with the activity 
of the predecessor state in respect of that territory. 

In the case of a newly independent state,3 the successor state acquires immov- 
able state property of the predecessor state situated in the territory to which the 
succession relates, and immovable property which belonged to that territory but 
is situated outside it and had become state property of the predecessor state 
during the period of dependence, and other immovable state property of the 
predecessor state situated outside the territory in question if the dependent 
territory had contributed to its creation, although in this case the property only 
passes to the successor state in proportion to the dependent territory's contribu- 
tion. Movable property of the predecessor state passes to the successor state if it 
wasconnected with the activity of the predecessor state in respect of the territory 
to which the succession relates, and if it belonged to that territory and had 
become state property of the predecessor state during the period of dependence, 
as does other movable property to the creation of which the dependent territory 
has contributed (but only in proportion to its contribution). These provisions 
relating to movable and immovable property also apply when a newly indepen- 
dent state is formed from two or  more dependent territories, and when a 
dependent territory becomes part of the territory of another, pre-existing, state. 
Although the predecessor state and the newly independent state, may reach 
agreement to determine matters of succession to the state property of the 
predecessor state in a manner otherwise than is   re scribed in the Convention, 
such agreements must not infringe the principle of the permanent sovereignty of 
every people over its wealth and natural resources. 

Where two or more states unite so as tp-form one successor state, the state 
property of the predecessor state passes to  the successor state. 

In dealing with 'state property' the ILC decided to leave aside two other categories of public 
property on which the Special Rapporteur had submitted reports, namely (a) property of 
territorial authorities other than states or of public enterprises orpubhc bodies, and (b)  property 
of the territory affected by the state succession: YBILC (1973), i i ,  p 202, para (87). 

' The definition of this term is, in Art 2.l(e) of the Convention, the same as that in Art 2.l(f)  of the 
Convention on Succession of States in respect of Treaties: see § 69, n 2. 
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Where part of the territory of a state separates so as to form a successor state, 
and unless the predecessor and successor states otherwise agree, immovable 
property situated in the territory in question passes to the succcssor state; so 
does movable property connected with the activity of the predecessor state in 
respect of that territory, and other movable property of the predecessor state, 
but in an equitable proportion. The same rules apply when part of the territory of 
a state separates from that state and unites with another state. These provisions 
are without prejudice to any question of equitable compensation as between the 
predecessor and successor states that may arise as a result of a succession of 
states. 

Lastly, where a state dissolves and ceases to exist and the parts of its territory 
form two or more successor states, and unless those successor states otherwise 
agree, immovable state property passes to the successor state in the territory of 
which it is situated while immovable state property situated outside the territory 
of the predecessor state passes to the successor states in equitable proportions; 
movable property connected with the activity of the predecessor state in respect 
of the territories in question passes to the successor state concerned, while other 
movable property passes to the successor states in equitable proportions. These 
provisions are without prejudice to any question of equitable compensation that 
may arise. 

(b)  State archives (Articles 19-31) 
State archives are all documents of whatever date and kind, produced or received 
by the predecessor state in the exercise of its functions which, at the date of the 
succession of states, belonged to the predecessor state according to its internal 
law and were preserved by it directly o r  under its control as archives for whatever 
purpose. With the passing of state archives of the predecessor state to the 
successor state the former's rights are extinpished and the rights of the latter to 
those state archives which pass to it arise. State archives normally pass to the 
successor state on the date of the succession of states in question, and generally 
takes place without compensation. Archives which at the date of the succession 
of states are situated in the territory of the predecessor state and are owned 
according to that state's internal law by a third state are not affected by the 
succession of states as such. A special saving is included as regards the preserva- 
tion of the integral character of groups of state archives of the predecessor state. 
The predecessor state must take all measures to prevent damage or destruction to 
state archives which pass to the successor state in accordance with the provisions 
of the Convention. 

When part of the territory of a state is tranferred by it  to another state, the 
passing of state archives to the successor state is to be settled by agreement 
between them. If there is no such agreement, the part of state archives which for 
normal administration of the territory in question should be at the disposal of the 
state to which the territory is transferred passes to the successor state, and other 
state archives which relate exclusively or  principally to the territory also pass to 
the successor state. The predecessor state must provide the successor state with 
the best available evidence from its state archives which bears upon title to the 
transferred territory or  its boundaries, o r  which is necessary to  clarify the 
meaning of documents of state archives of the predecessor state which pass to the 
successor state pursuant to other provisions. The ~redecessor state must also 
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make available to  the successor state, at its request and expense, appropriate 
reproductions of its state archives connected with the interests of the transferred 
territory; for its part the successor state must make available to the predecessor 
state, at its request and expense, appropriate reproductions of state archives 
which have passed to the successor state. 

A newly independent state is to acquire archives which belonged to the 
territory in question and became state archives of the predecessor state during 
the period of dependence, that part of the state archives of the predecessor state 
which for normal administration of the territory in question should be in that 
territory, and other parts of the state archives of the predecessor state relating 
exclusively or  principally to  the territory. Provision is also made for passing to 
the newly independent state appropriate reproductions of parts of the state 
archives of the predecessor state which are of interest to the territory in question, 
and the predecessor state must provide the newly independent state with the best 
available evidence from its state archives which bears upon title to  the territory of 
the newly independent state o r  its boundaries, o r  which is necessary to clarify the 
meaning of documents of state archives of the predecessor state which passed to 
the newly independent state pursuant to  the provisions of the Convention. The 
predecessor state is also to  cooperate with the successor state in efforts to recover 
any archives which, having belonged to the territory in question, were dispersed 
during the period of dependence. All these provisions also apply when a newly 
independent state is formed from two or  more dependent territories o r  when a 
dependent territory becomes part of the territory of a state other than that which 
was formerly responsible for its international relations. Agreements concluded 
between the predecessor state and the newly independent state in regard to state 
archives shall not infringe the right of the peoples of those states to 
d e v e l ~ ~ m e n t , ~  to  information about their history, and to their cultural heritage. 

When two or more states unite so as to form one successor state, the state 
archives of the predecessor states pass to  the successor state. 

Whenpart of the territory of a state separates and forms a new state, and Lnless 
the predecessor state and the successor state otherwise agree, the successor state 
acquires the part of the predecessor state's archives which for normal administra- 
tion of the territory to which the succession of states relates should be in that 
territory, and other state archives that relate directly to the territory in question. 
As in other cases, the predecessor state must provide the successor state with the 
best available evidence relating to  title to  territory or  to  boundaries, or which is 
necessary to clarify the meaning of documents. Agreements between the two 
states in regard to  state archives of the predecessor state must not infringe the 
right of the peoples of those states to development, to  information about their 
history and to their cultural heritage. The two states shall, at the request and 
expense of one of them or  on an exchange basis, make available appropriate 
reproductions of their state archives connected with the interests of their respec- 
tive territories. These provisions apply also when part of the ter 
separates and unites with another state. 

When a state dissolves and ceases to exist and the parts of the 
predecessor state form two or  more successor states, and unle 

' See, as to the right to development, § 106, n 15. 
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COMPOSITE INTERNATIONAL PERSONS states concerned otherwise agree, the successor state acquires the part of the state 
archives of the predecessor state which should be in the territory of a successor Dupuis, Le Droit des gens et les rapports des grandes puissances (dbo), pp 133- 
state for normal administration of its territory, and also such other state archives 70 Nawiasky, Der Bundesstaat als Rechtsbegriff (1920) Kelsen, Das Problem der 
as relate directly to the territory of the successor state; other state archives of the Souveranitat und die Theorie des Volkewechts (1920), pp 274-314, and Allgemeine 
predecessor state pass to the successor states in an equitable manner, taking into Staatslehre (1926), pp 193-225 Lundborg, Die gegenwartigen Staatenverbindungen 
account all relevant circumstances. The usual provision is made for making (1921) Newton, Federal and Unified Constitutions (1923) Stoke, The Foreign Rekz- 

available evidence bearing upon title to the territory or boundaries of the tions of the Federal State (1931) Verdross, pp 99-111, and ZI, 35 (1:926), pp 257- 

successor states, or which is needed to clarify the meaning of documents of state 75 Pilotti, Hag R, 24 (1928), iv, pp 445-544 Kunz, Staatenverbindungen (1929), pp 
61-288, 404-713, and RI, 3rd series, 11 (1930), pp 835-77, and 12 (1931), pp 131- 

archives. There is similarly the usual provision for appropriate reproductions of 49 Mouskheli, La The'orie juridique de I'e'tat fe'diral(1931) Scelle, Hag R, 46 (1933), 
state archives of the predecessor state to be made available as between the iv, pp 393-414 Raestad, Nordisk TA, 5 (1934), pp 3-28,45-66 Schlesinger, ZoR, 16 
successor states at their request and expense or on an exchange basis. Agreements (1936), pp 87-103 Livingston (ed), Federalism in the Commonwealth (1963) Wheare, 
between the successor states concerning state archives of the predecessor state Federal Government (4th ed, 1963) Brinton, Federations in the Middle East 
must not infringe the right of the peoples of those states to development, to (1964) McWhinney, Federal Constitution Making in a Multi-National World 
information about their history, and to their cultural heritage. (1966) Thiam, Hag R, 126 (1969), i, pp 323-96 Verzijl, International Law in Histor- 

ical Perspective (vol2, 1969), pp 133-99,490-500 Bernier, International Legal Aspects 
( c )  State debts (Articles 32-41) of Federalism (1973) Rousseau, Droit international public (vol 2, 21974), pp 96- 
A state debt is any financial obligation of a predecessor state arising in conform- 213 University of Brussels Colloquium, February 1982, Les Etats Jidkraux duns les 

relations internationales (1984), also published as Rev Belge, 17 (1983). pp 1-594. ity with international law towards another state, an international organisation or 
any other subject of international law. O n  the passing of state debts the obliga- 
tions of the predecessor state are extinguished and the obligations of the succes- $71 Composite international persons in general International persons are as 
sor state in respect of the state debts which pass to it arise. The normal rule is that arule single sovereign states. In such a state there is one central political authority 
state debts of the predecessor state pass on the date of the succession. A succes- as government, which acts for the state in its international intercourse with other 
sion of states does not as such affect the rights and obligations of creditors. international persons. Such a state may grant considerable internal independence 

Wherepart o f  the  territory of  a state is transferred b y  that  state t o  another state, to outlying parts of its territories (such as colonies)' but still remain a single state, 
the passing of the state debt of the predecessor state to the successor is settled by since it alone is sovereign and exclusively entitled to  act internationally. 
agreement between them, but in the absence of such agreement the state debt of There may, however, also be composite international persons; These exist 
the predecessor state passes to the successor state in an equitable proportion, when two or more sovereign states are linked together in such a way that their 
taking into account in particular the property, rights and interests which pass to position within the international community is either exclusively or  at least to a 
the successor state in relation to that state debt. reat extent that of one single international person. Although states may be 

Where the successor state is a newly independent state, that state does not fnked together in various ways, there have so far been two broad categories of 
acquire the state debt of the predecessor state unless an agreement between them composite international persons, namely, real unions and federal states. From provides otherwise in view of the link between the state debt of the predecessor these must be distinguished personal unions and unions of confederated states, 
state connected with its activity in the territory in question and property, rights which are not international persons. 
and interests which pass to the newly independent state. Any such agreement 
must not infringe the principle of the permanent sovereignty of every people 
over its wealth and natural resources, nor shall its implementation endanger the $72 States in personal union A personal union exists when two sovereign 
fundamental economic equilibrium of the newly independent state. states and separate international persons are linked together through having the 

When t w o  or more  states unite and  so form one successor state, the state debt of same individual as monarch.' Thus a personal union existed fromx!714 to 1837 
the predecessor states passes to the successor state. between Great Britain and Hanover, from 1815 to 1890 between theNetherlands 

When part of  the territory of  a state separates from it and forms another state, and Luxembourg, and from 1885 to 1908 between Belgium an! the former 
and unless the two states agree otherwise, the state debt of the predecessor state 
passes to the successor state in an equitable proportion, taking into account in 
particular the property, rights and interests which pass to the successor state in 
relation to that debt. The same rule applies when part of the territory of a state 
separates from that state and unites with another state. I A fact which according to English law results in the subjects of the two countries owing a 

When a state dissolves and ceases to exist and the parts of its territory form two common allegiance and having a common nationality: Calvin's Case (1608) 7; Co Rep 1, and 
or more successor states, and unless those states otherwise agree, the state debt Isaacson v Durant (1886) 71 QBD 54. The links which join members of the British Common- 
passes to  the successor states in equitable proportions, taking into account in wealth together find expression in the notion of a common 'Commonwealthcitizenship': see 

particular the property, rights and interests which pass to  the successor states in 
relation to that state debt. 



Congo Free State.' A personal union may be said to exist today as between the 
United Kingdom and those other independent members of the Commonwealth, 
such as Canada and Australia, of which Queen Elizabeth I1 is also Head of State? 
A personal union is not, and is in no point treated as though it were, an 
international person, and its two sovereign member states remain separate inter- 
national persons. Theoretically it is even possible for them to make war against 
each other. If, as sometimes happens, they are represented by one and the same 
individual as diplomatic envoy, such individual is the envoy of both states at the 
same time, but not the envoy of the personal union. 

§ 73 States in real union A real union occurs when two sovereign states are, by 
an international treaty, linked together under the same Head of State, so that 
they make one and the same international person. A real union is not itself a state, 
but a union of two fully sovereign states which together make one single but 
composite international person. Their relationship depends on the treaty of 
union, which will usually prevent them from making war against each other, or 
from making war separately against a foreign state, nor can war be made against 
one of them separately. They can enter into separate treaties of commerce, 
extradition, and the like, but it is the union which concludes such treaties for the 
separate states, as separately they are not international ersons.' At present there 

7 is no real union in existence,* that of Sweden-Norway having been dissolved in 
1905, that of Austria-Hungary4 having come to an end by the collapse of the 
Austro-Hungarian Empire in 191 8, just before the close of the First World War, 
and that of  Egypt and Syria in the United Arab Republic having been dissolvedin 
1961. 

§ 74 Confederated states (Staatenbund) Confederated states (Staatenbund) 
are several fully sovereign states linked together for the maintenance of their 

See Thomson, Fondation de I'gtat Indipendent du Congo (1933). The Italian conquest of 
Albania in 1939 was carried out under the appearance of the creation of apersonal union between 
Italy and Albania: see Marek, Identity and Continuity of States in Public International Law 
(1954), p 331 ; Valborgv De Mistura (196l), ILR, 40, p 29; and § 55, n 30. As to the position of the 
Pooe. see 6 102. n 2. ., , -  
As to the position of the monarchy in the Commonwealth see Roberts-Wray, Commonwealth 
and Colonzal Law (1966), pp 80-86, and Wheare, Constrtutional Structure of the Common- 
wealth (1960), ch VII. 

I See, however, as to Austria-Hungary, Advisory Opinion on the Question ofJaworzina (1923), 
Series B, N o  8, at p 43, where the PCIJ referred to Austria and Hungary before 1918 as 'distinct 
international units'. See also the decision of Judge Parker of 25 May 1927, with regard €0 the 
jurisdiction of the Tripartite Claims Commission: AD, 4 (1927-28), N o  54. 

* As to the relationship between Denmark and Iceland from 1918 to 1944, which probably 
constituted a real union, see 8th ed of this vol, p 172, n 2. 

As to the union from 1958 to 1961 of Syria and Egypt, under the name of the United Arab 
Republic, see RG, 66 (1962). pp  413-17; and § 62, nn 11, 18 and § 63, n 6. For an example of a 
treaty concluded by the union in respect of one only of the constituent parts of the state, see the 
Agreement concerning Financial and Commercial Relations and British Property in Egypt 1959: 
TS N o  35 f 1959). - .  \-.-.,- 
See 8th ed of this vol, p 172, n 3, 

' S e e  ibid, p 172, n 4. 
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external and internal independence by a treaty into a unibn I with organs of its 
own, which are vested with a certain power over the memb,er states, but not over 
the citizens of these states. Such a union of confederated stktes is no more itself a 
state than a real union is; it is merely an international con f: ederat~on of states, a 
society of an international character, since the membe: states remain fully 
sovereign states and separate international persons. But a qnlon of confederated 
states may for some purposes be treated as an international person since rt 
represents the compound power of the fully sovereign mebber states. The chief 
and sometimes the only organ of the union is one where the member states are 
represented by diplomatic envoys; its power is an interrlational power which 
does not affect the full sovereignty of the member stags, and is essentially 
nothing else than the right of the body of the members to, use various forms of 
coercion against such a member as will not comply with t h ~  requirements of the 
Treaty of Confederation. 

At present there are few, if any, unions of confederated states1 although the 
Confederation of Senegambia, established by a treaty cdncluded in 1981 and 
which entered into force on 1 February 1982, is probabiy one contemporary 
example.2 The Union of 1949 between Holland and Indonesia approached In 
some respects, especially with regard to  the somewhat rudimentary I common 
organs, a loose ~onfederat ion.~ Of a similarly indeterminate character was the 
French Union which was established by the French Constitution of 1946 and 
which was composed, on the one side, of France and, on the other side, of 
associated states and terr i tor ie~.~ Some members of the Ftench Union, such as 
Vietnam, Cambodia and Laos, possessed some independen't international status, 
including the power to make treaties even before their ac4uisition of full inde- 
pendent ~ t a t e h o o d . ~  Under the French Constitution of 1958 the French Union I 

The last previous example may have been the major Republic of Central Amerrca, which 
comprrsed the three fully soverergn States of Honduras, ~ r c a r a ~ u a l  and San Salvador It wac 
establrshed in 1895 and came to an end in 1898. See Martens, N R G , ~ ~  series, 31, pp 276-92 
Notable h~storrc confederations are those of the Netherlands from 1480 to 1795, the USA from 
1778 to  1787, Germany from 1815 to 1866,Switzedandfrom 1291 to 1 98 and from 1815 to 1848, 
and the Confederat~on of the Rhine (Rheinbusd) from 1806 to l8ld. 
See RG, 86 (1982), pp  374-6; ILM, 21 (1982), pp  44 and 22 (1983), p 260. 

As to the 'Charter of Integratron' s p e d  on 12 October 1982 betjeen Egypt and Sudan, see 
RG, 87 (1983), pp 389-90. In September 1980 Ltbya and Syrra announced a unron of the two 
states into one state, having full sovereignty over the Syrian and L5byan Arab countrres, and 
enjoying the status of one mternatronal entlty: this appears to have been more a declaration of 
polit~cal mention than an accomplished fact, and Syrla and Llbya\have effectrvely remamed 
separate states. See also, as to the Union of States between Morocco and Lrbya, srgned on 
13 August 1984 (but not yet in force), see ILM, 23 (1984), p 1022 and ~khrmr, AFDI, 30 (1984), pp 
111-27. 1 

Some 'un~ons' are agreed upon primarrly as a symbol of pol~t~cal  solidarrty, but go on to 
contain lrttle in the wav of substantive legal content, other than (in some cases) that more often 
associated with treaties of alliance or  cooperation. I 
See UNTS, 69, p 208; Scheuner, Archrv des Volkerrechts, 3 (1951), pp 44-67; and Von Asbeck, 
YB of World Affairs (1953), pp 204-27. The union was drssolved rn lp54. BFSP, 162 (1955-56), 
pp 981-5. The nature of the union was considered in Re Westerlmg, ILR, 17 (1950), N o  21. See 
also 5 84, n 22, as to  the establishment in 1954 of the Netherlands Realm. 
Articles 60-82. See Colliard, Etudes George* Scelle (vol ii, 1950), pp/653-86; and Van Asbeck, 
Hag R, 71 (1947), ii, pp 386-406. 

I 

Cambodia, Laos and Vietnam (that is, the stateof ~ i e t n a m  with its seit of government in Saigon: 
see generally as to  the complex situation in Vietnam, 4 40, n 48) were i established as associate 
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was remoulded to form the French C ~ m m u n i t y . ~ A t  first only dependent French 
Overseas Territories could become members of the Community: after 1960 a 
state could be a member of the Community even after becoming independent, its 
position within the Community being determined by agreements concluded to 
that end7 (so that the particular incidents of membership were not necessarily 
uniform). The Community never functioned as intended, and is now effectively 
defunct. The basic provisions of the Constitution regarding the Community 
provide for the members to be autonomous; for a single citizenship in the 
Community; for the Community to have jurisdiction over, inter alia, foreign 
policy, defence, currency and common economic and financial policy); for the 
President of the French Republic to be President of the Community, and for the 
establishment as organs of the Community of an Executive Council, a Senate and 
a Court of Arbitration. The C o m r n o n ~ e a l t h , ~  although suigeneris, shows some 
of the characteristics of a loose confederation, having a common Head of State, a 
Secretariat and regular meetings of ministers to discuss matters of common 
interest. 

$ 75 Federal states (Bundesstaaten) A federal state is a union of several 
sovereign states which has organs of its own and is invested with power, not only 
over the member states, but also over their citizens. The union is based, first, on 
an international treaty1 of the member states, and, secondly, on a subsequently 

members of the French Union by arrangements made in 1948 and 1949: BFSP, 152 (1948), iii,p 
414; 155 (1949), iii, pp 158, 405, 427-87. France, in recognising their independence in 1950, 
declared that it had no other limits than that implied in their associate membership of the French 
Union: see Documents (1947-48). p 736, and the Law of 2 February 1950. The three states were 
also recognised by other states, including the UK and USA, both of whom took due account of 
the fact that the three states were still members of the French Union and thus subject to certain 
overriding French rights (see § 40, n 52). Notwithstanding the limitations on their status, 
Vietnam, Laos and Cambodia in 1952 ratified the Peace Treaty with Japan (UNTS, 136, p 46); 
Vietnam accepted the jurisdiction of the ICJ in connection with that Treaty (UNTS, 150, pp 
147-9), and in 1953 acceded to certain ILO Conventions (see BFSP, 161 (1954), pp  281,286). 

In 1953 France declared its readiness to 'perfect' the independence and sovereignty of Cambo- 
dia, Laos and Vietnam by transferring to them those powers which France had till then reserved 
to  herself (BFSP, 160 (1953), p 657). Agreements with Cambodia and Laos to this effect were 
subsequently concluded (ibid, pp 658-66 and 61 8-25); an Agreement with Vietnam was initial- 
led but was apparently never signed (ibid, 161 (1954), pp 648-50). In 1955 Cambodia and Laos 
became members of the United Nations; as did Vietnam in 1977. As to  the neutrality of Laos,see 
§ 96, n 9. 
Articles 76-87. See generally, Gonidec, Public Law (1960), pp 177-89; O'Conneli, State 
Succession in Municipal Law and International Law (1967), pp 60-75; Whiteman, Digest, 1, pp 
544-82. See also Re Hamour Ben Brahim Ben Mohamed, Otherwise Paci, ILR, 22 (1955), 560; 
Re Kotalimbora (1961), ILR, 44, p 26; Longuet w Levy (1961), ibid, p 29. ' Article 86, as amended in 1960. The following independent states were at one time members of 
the Community: Central African Republic, Chad, the Congo Republic, Gabon, Malagassy 
Republic and Senegal. 
See §§ 78-80. 
But where a dependent territory is granted independence on the basis of a federal constitution it 
is doubtful whether the member states can be regarded as ever having been sovereign, or the 
arrangement between them creating the federation as constituting a treaty. The Commonwealth 
of Australia affords an example of such a situation: the federal structure of government was 
established by the Commonwealth of Australia Constitution Act 1900 (passed by the Parliament 
of the UK), but the Commonwealth did not become independent until much later: see § 78. 
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I 
accepted constitution of the federal state. A federal state is sa?d to be a real state 
side by side with its member states,* because its organs have aldirect power over 
the citizens of those member states. This power was established by American3 
jurists of the 18th century as a characteristic distinction betyeen a federal state 
and confederated states, and Kent as well as Story, the two I p r  authorities on 
the constitutional law of the United States, adopted this distinct~on, which is still 
generally maintained. Since a federal state is itself a state, side by side with ~ t s  
member states, sovereignty is divided between the federal state on the one hand, 
and, on the other, the member states; competence over one parit of the objects for 

I which a state exists is vested in the federal state, whereas competence over the 
other part remains with the member  state^.^ Within its competence the federal 
state can make laws which bind the citizens of the member statjs directly without 
any interference by these member states. O n  the other hand the member states 
are totally independent as far as thezr competence reaches.' 1 

For international law this division of competence is of interest insofar as it 
concerns competence in tnternatzonal  matter^.^ Since it is always the federal state 
(and not the member states) which is competent to declare war, make peace, 

1 conclude political treaties, and send and receive diplomatic envoys, the federal 
state is itself an international person, with all the rights and duties of a sovereign 

I state in international law. O n  the other hand, the international position of the 
member states is not so clear. There is no justification for the view that they 
are necessarily deprived of any status whatsoever within the international com- 
munity: while they are not full subjects of international law, they may be inter- 
national persons for some purposes. Everything depends on the particular 
characteristics of the federation in question. Thus two member states of the Soviet 
Union - a federal state since 191 8 -are separate members of thelUnited Nations,' 
and are parties to  many treaties. I 

Elements of federalism can be d~scerned ~n the powers of certam organs of the European 
Communtt~es to adopt regulations applymg d~rectly as law tn the member hates: see § 19, n 81 ff 
But the European Commun~tres do not constitute a state. I 
See e spec~a l l~  Nos 15 and 16 of The Federalrst (by Ham~lton, Jay, and Mad/son), wh~ch  establrth 
the difference between confederated states and a federal state In the way ment~oned In the text 
above. ' On matters where the constltutlon 1s d e n t  or  unclear, the competences of the federal state and 
the member states may In part depend upon the extent of the rights wh~ch the latter enjoyed 
before they joined the unlon and may be regarded as having carrted wrthlthem Into the unlon: 
certaln aspects of the lmgat~on over offshore rights dtscussed at nn 18-21, turned on the 
pre-federat~on r~ghts  of the member states concerned. 

state, see Ranger w Greenfield and Wood (1963), ILR, 44, p 8. 

I Foraffirmat~on of a memberstate stdl mamtaininga government separate from that of the federal 

See Stoke, The Forergn Relatrons of the Federal State (1931); Hala~cuk, ~ Z O R ,  13 (1963), pp 
307-17. A federal constitution glves rlse to certain difficult~es In fore~gn relhons: for~nstance, as 
to state respons~brltty (see § 147, n I), and as to  slgnature and ratrfiqat~on by the federal 
government of treaties regulating matters wtthm the competence of the governments of the 
member states: see §§ 76 and 595. I .  ' Article 80 of the Constitution of the USSR, adopted on 7 October 1977, prov~des that 'a U n ~ o n  
Republ~c shall have the right to enter Into relat~ons wlth fore~gn States, Jonclude treatles w ~ t h  
them and exchange d ~ ~ l o m a t i c  and consular representatives, and partlclpate In the work of 
international organ~sat~ons'. This repeats the terms of a const~tut~onal amendment adopted on 1 
February 1944. For comment on the posit~on of the Union Republics,'see Dobrm, Grotrus 
Sonety, 30 (1944), pp  260-83; Aufrtcht, AJ, 43 (1949), pp 695-98; Yakemtchouk, L'Ukrame en 

I 



The constitution may allow member states to conclude t r e a t i e ~ . ~  Thus Article 
32 of the Constitution of the Federal Republic of Germany provides that insofar 
as the member states are competent to legislate they may, with the approval of 
the Federal Government, conclude treaties with foreign  state^.^ Similarly, the 

droit international (1954); Dolan, 1CI.Q. 4 (1955), pp 629-36; Markus, L'Ukraine Soviitique 
dans Ies relations intcrnationalcs 1918-2.3 (1959); A~paturian, The Union Republics in Soviet 
Diplomacy (l96O); Lukashuk, Hag R, 135 (1972), i, pp 257-66; Uibopuu, Die Viilkerrechtssub- 
jektivitat der Unionsrepubliken der UdSSR (1975), and ICLQ, 24 (1975), p,p 81 1-45; see also 
§ 50, n 16. The British Government have made clear that their acceptance In the negotiations 
leading up to the establishment of the U N  of the Ukraine and Byelorussia as full members does 
not affect the UK's non-recognition of them as separate states: Parliamentary Debates (Com- 
mons), vol94, cols 340-41 (written answers, 24 March 1986). When the Ukraine and Byelorussia 
have sought to sign, in Washington, treaties of which the USA is a depositary and which have 
already been signed by the Soviet Union, the US Government have declined to accept signature 
by them, on the ground that the Soviet Union's signature was in respect of all constituent 
republics of the Soviet Union: see Arms Control and Disnrmamcnt Agreements (1990), pub- 
lished by the US Arms Control and IXsarmamcnt Agency, pp 220,221, and 459, n 2. UKpractice 
has been the same: see BPIL (1963-11). p 141. ' See generally Hendry, Treaties and Federal Constrtutions (1955); Bernhardt, Der Abschluss 
Volkerrechtlicher Vertrage im Bundesstaat (1957); Steinberger, ZoV, 27 (1967), pp 411-28; 
Ghosh, Treaties and Federal Constitutions (1961); Lissitzyn, Hag R, 125 (1968), iii, pp 5.24-50; 
Wildhaber, Treaty-Making Powerand Constitstion (1971), pt 2: Oliver, Hag R, 141 (1974),i,pp 
337-410; Di Marzo, Can YBIL, 16 (1978), pp 197-229. In its draft articleson the LawofTreaties 
the ILC proposed an article to the effect that states members of a federal union may possess a 
capacity to conclude treaties if such capacity is admitted by the federal constitution and within 
the limits there laid down (Art 5.2), but this provision was not included in the text of the 
Convention as finally adopted by the Vienna Conference (see Art 6). In its comments on draft 
Art 5 the 1I.C pointed out that while agreements between two members of a federal state have 
some similarities with international treaties and have had. in some instances, certain principlesof 
treaty law applied to them by analogy, those agreements operate within the legal regime of the 
constitution of the federal state and could not be brought within the scope of the law of treaties 
without overstepping the line between international and domestic law: YBILC (1966), ii, p 192. 
See also § 595, n 4. 

As to certain arrangements concluded in 1965 between France and provinces of Canada, 
see Fitzgerald, AJ, 60 (1966), pp 529-37; see also Can YBIL, 5 (1967). pp 154-6 and 252-3; 
Torrelli, AFDI, 16 (1970), pp 275-303; and AFDI, 32 (1986), pp 1047-8. See generally on the 
international position of those provinces Sabourin, Can YBIL, 3 (1965), pp 73-99; McWhinney, 
ibid, pp 100-26; Morin, ibid, pp 127-86; McWhinney, ibid, 7 (1969), pp 3-32; Atkey, IJ, 26 
(1971), pp249-73; RG, 82 (1978), pp 864-7. For an Agreement on Acid Precipitation concluded 
in 1982 between Quebec and New York State, see ILM, 21 (1982). p 721 ; but for the unwilling- 
ness of the USA to conclude a special bilateral commercial agreement with Quebec, see RG, 87 
(1983), p 646. 

As to the position regarding the constituent republics of Yugoslavia, see Lapenna, ICLQ, 21 
(1972). pp 226-7. According to Art I, § 10, of the Constitution of the USA, the member statesare 
not competent to conclude treaties either among themselves or with foreign states. On the 
application by a state member of extradition treaties concluded by federal states see Hudson, AJ, 
28 (1934), pp 286-92, and 5 419, n 4, as to Factor v Lanbenheimer (1933), 290 US 276.' 
See Kraus, Archiv des Volkerrechts, 3 (1952). pp 414-27; Bernhardt, Der Abschluss Volkerrech- 
tlicher Vertrige im Bundesstaat (1957); Leisner, AFDI, 6 (1960), pp 291-392; Rudolf,Archivdes 
Volkerrechts, 13 (1966-67), pp 53-74; Port of Kehl Case, ILR, 20 (1953), p 407. The member 
states of the Federal State of Germany, under the German Constitution as it existed before the 
First World War, retained their competence to send and receive diplomatic envoys, not only in 
intercourse with one another, but also with foreign states. The reigning monarchs of these 
member states were still treated by the practice of states as heads of sovereign states, a fact 
without legal basis if these states had been no longer international persons. As to the position of 
the member states of the Federation of Germany under the Weimar Constitution of 1919, see 8th 
ed of this vol, p 176, n 1. 
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member states of Switzerland retain the ri ht to  conclude trkzities with foreign 6: states as regards matters of minor interest.' In the judicial setjlement of disputes 
which have arisen between member states of a federation, the niunicipal courts in 
question have often had recourse to rules of international la+." Furthermore, 
member states have in a number of cases been granted immunity from jurisdic- 

I tion by the courts of other countries, at least so far as concernf matters in which 
the member states retain their sovereign powers.'2 Member sqates lacking inter- 

I 
I '  

l o  See His, RI, 3rd series, 10 (1929), pp 454-79. According to Arts 7 and 9 bf the Constitution of 
Switzerland the Swiss member states are competent to conclude n ~ n - ~ & i c a l  treaties among 
themselves, and, further, such treaties with foreign states as concern matters of police, of local 
traffic, and of state economics. i " See, for clear pronouncements to that effect, Bremen v Prussia, decided by the German Staats- 
gerichtshof in 1925: AD, 3 (1925-26). No  266; and ibid (1927-28), No  289i Canton of Thurgau v 
Canton ofSt Gallen, decided in 1928 by the Swiss Federal Court; No  86, ~ i i r t t e r n b e r ~  v Baden, 
decided in 1927 by the German Staatsgerichtshofi and Canton of ~ a l a h  v Canton of Tessin 
(1980), ILR, 75, pp 114, 117, decided by the Swiss Federal Tribunal. The application of rules of 
international law to disputes between states members of the American $ion has also been a 
constant feature of the work of the US Supreme Court. See J B Scott (ed),/udicialSettlement of 
Controversies between States ofthe American Union (2 vols, 1918), and Analysis thereof, by the 
same author (1919). See also H Lauterpacht, The Function of Law, pp 439452, Harrison Moore, 
JCL, 3rd series, 17 (1935), pp 163-209, and Cowles, Hag R, 74 (1949), i, pp/659; Vinuesa, AFDI, 
34 (1988), pp 283-330. 

See also nn 16-21, for the litigation in the USA and some other states o ier  offshore maritime 
rights. 

" Sullivan v State of Sao Paulo. AD, 10 (1941-42), N o  50; Poortensdijk Ltdv Soviet Republic of 
Latvia (1942), AD, 1 l (1919-42), No  75; Sayce v Ameer Ruler of Bahawalpur [I9521 2 Q B  390; 
Sultan ofjohore v Tunku Abubakar [I9521 A C  318; Mellenger v New Bru' swick Development r . Corpn [I9711 2 A11 ER 593. But see, denying members of federal states th? right to invoke the 
jurisdictional immunities enjoyed by sovereign states, Feldman v State ofiBahia (1907), AJ, 26 
(1932), Suppl p 484 (and comment by Suy, ZoV, 27 (1967), pp 670-2); '~olina v Comision 
Regukrdora del Mercado de HenequPn (1918), Hackworth, ii, pp 40213; State of CPara v 
DJArcher de Montgascon, AD, 6 (1931-32), N o  84; Etat de CBara v DO&, Clunet;60 (1933), 
p 644; Dumont v State ofAmazonas, AD, 15 (1948), N o  44; Etat de Hesse d jean Neger, RG, 74 
(1970), p 1108. See generally Sucharitkui, State Immunities and Trading qaivities in Interna- 
tional Law (1959), p 106ff. 

Under Art 28 of the European Convention on State Immunity 1972 ksee § 109, n 8) the 
constituent states of a federal state do not enjoy immunity, unless the federal state makes a 
declaration as prescribed in the Article: see also paras 110-12 of the ~ x ~ l a r i a t o r y  Report on the 
Convention. In the UK the State Immunity Act 1978 provides that a conskituent territory of a 
federal state only enjoys immunity if an Order in Council is made to that effect: s 14(5). In the 
USA the Foreign Sovereign Immunities Act 1976 treats political sub-divisirhs of a foreign state 
as within the meaning of the term 'foreign State', thereby according such sub-divisions the same 
immunity as is accorded a foreign state: ILM, 15 (1976), p 1388. In t h e / ~ ~ ~ ' s  draft articles 
provisionally adopted on first reading in 1986 the Commission provided' that political sub- 
divisions of the state which are entitled to perform acts in the exercise of thelsovereign authority 
of the state are included in the expression 'State': Art 3.l(b), YBILC (1986), \i, pt 2, p 13; and see 
commentary on that provision, ibid, pp 13-14. The draft articles also provided that proceedings 
instituted against a political sub-division in respect of such acts shall be con4idered to have been 
instituted against its state: Art 7.3, YBILC (1982), ii, pt 2, pp 100, 102-41 paras (9)-(12). 

A member state may, by virtue of the Federal Constitution, enjoy imtnudity from suit within 
the Federation in question, as is eg the position in the US: see The Principalky of Monaco v The 
State of Mississippi (1933) 291 US 643, and 292 US 313; AD, 7 (1933-34), IVp 61; AJ, 28 (1934), 
p 576. See for comment thereon Reeves, ibid, pp 739-42. See also McGrane, Foreign Bondholders 
and American State Debts (1935). Cf Commonwealth of Australia v Ne4South Wales, AD 
(1923-24), N o  67. I 

1 
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national status may also sometimes have their own representatives abroad, 
although they will not be diplomatic agents in the usual sense of that term.') 

Where, as happens frequently, a federal state assumes in every way the external 
representation of its member states, so far as international relations are con- 
cerned, the member states make no appearance at all. This is true of the United 
States of America and all those other American federal states whose constitution 
is modelled on that of the United States. Here the member states are sovereign 
too, but only with regard to  internali4 affairs. All their external sovereignty 
being absorbed by the federal state, they are not international persons at all. 

A question which has in recent years assumed particular importance is 
whether it is the federal state or the member state which has rights to the seabed 
and subsoil below waters adjacent to their coasts. The answer depends on the 
particular circumstances of each federation.I5 In the United States the Supreme 
Court held that rights over the subsoil of territorial waters belonged to the 
Union, on account of the international responsibilities involved;'' but the Sub- 
merged Lands Act 1953 in effect reversed this decision as regards the subsoil of 
territorial waters," although by the Outer Continental Shelf Lands Act 1953 the 
Union retained jurisdiction over submerged lands of the continental shelf out- 
side state areas." The Canadian Supreme Court has similarly held that Canada, 
rather than the provinces, has power to legislate as regards the subsoil of 
territorial waters and the continental shelf.19 In Australia such major litigation 

I' Thus some of the provinces of Canada, and states of Australia, maintain representative offices in 
London; and Quebec in particular does so in a number of other countries (see RG, 89 (1985), 
p 753). These offices will usually be concerned with matters such as trade and tourism. See also 
RG, 88 (1984). p 249, for the opening in Geneva of a 'business embassy'of one of the statesof the 
USA. The enjoyment by such representatives and their offices of various privileges will be a 
matter of special arrangement with the host country, rather than an entitlement under the rulesof 
international law concerning diplomatic and consular relations. But see n 12 above, as regards 
entitlement to sovereign immunity. 

l 4  Thecourts of the USA have always upheld the theory that the Federal Government is sovereign 
as to all powers of government actually surrendered, whereas each member state is sovereign as 
to all powers reserved. See Merriam, History of the Theory of Sovereignty since Rousseau (1900), 
p 163. And see Mitchell, State Interests in American Treaties (1936) and Levitan, Yale LJ, 55 
(1946), pp 467-97. 

l 5  As to the position in Nigeria, see Nwogugu, ICLQ, 22 (1973), pp 349-63. See also ASBL 
Koninklijk Belgisch Yachting Verbond v Province of Western Flanders (1976), ILR, 77, p 402, as 
regards the powers of the central organs of the state, and those of provinces, in Belgium; and 
Alen, ZoV, 50 (1990), pp 501-42. 
US v California (1947) 332 US 19; AD, 14 (1947), N o  20; US v Louisiana (1950) 339 US 699; 
ILR, 17 (1950), N o  33; US v Texas (1950) 339 US 707; ILR, 17 (1950), N o  32. 

" The Act gave rise to further litigation between the states and the Union: see US v Louisiana 
(1960) 363 US 1; ILR, 31, p 141; and US v Florida (1960) 363 US 121. 

I R  For texts of both Acts see AJ, 48 (1954). Suppl, pp 104, 110; and Stone, ICLQ, 17 (1968), pp 
103-16. The Union's jurisdiction over seabed areas outside territorial waters was confirmed by 
the Supreme Court in US v Maine (1975) 43 USLW 4359. As to lateral delimitation of seaward 
boundaries between states of the USA, see Texas v Louisiana (1974-76), ILR, 59, p 195, and 
Charney, AJ, 75 (1981), pp 28-68. See also Georgia v South Carolina, AJ, 84 (1990), p 909. 

l 9  Re the OwnershipandJur~sdiaion over Offshore Mineral Rights (1967), ILR, 43, p 93; Reference 
re the Seabed and Subsoilof the Continental Shelf Offshore Newfoundland (1984), 5 DLR (4th) 
385; ILM, 23 (1984), p 288. See also Warbrick, ICLQ, 17 (1968), pp  501-13; Gilmore, Marine 
Policy (October 1984), pp 323-9; Black, ICLQ, 35 (1986), pp  446, 452-6. 
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has largelyZ0 been avoided by an agreement reached in 1967 between the 
Commonwealth and the constituent states, leading to u n i f o r ~  legislation by 
both states and Commonwealth2' applying a common minjng code to all 
offshore areas. 

1 
I 

$76 Federal states and the implementation of international of$igations The 
division of powers between the federal state and its member s t~ tes '  affects the 
capacity of federal states to contract and give effect to  international obligations. 
The constitutions of most, if not all, federal states reserve the I$gislative power 
over many matters of importance to  the member states of the federation either 
expressly o r  as the result of the principle that powers not specificilly entrusted to 
the federation remain with the member states. Federal states q a y  accordingly 
often find themselves either unable to  conclude treaties relating to matters falling 
within the legislative competence of the member states or, aftek having validly 
concluded such treaties, unable to give effect to them2 In some federal states, 

I such as Australia3 or  India,4 the constitution seems to give some powers to  the 
federation to legislate in matters covered by treaties concluded by the federation. 
In the United States, in Missouri v Holland, the Supreme Court decided to the 
same effect by reference to  the article of the constitution which provides that 
treaties concluded by the United States shall be the supreme law of the land 

I 

1 'O But see Bonser v La Macchza (1969), ILR, 51, p 39 (holdmg the Commonwealth to have 
jurisdiction over fisheries beyond the three-mile h i t ) ;  New South Wales v Commonwealth of 
Australra (1975), rb~d ,  p 89 (holdtng the boundar~es of the states to  end at thd low-water mark); 
and the Seas and Submerged Lands Act 1973, which declared and enacted that sovereignty over 
the ter r~tor~al  sea and ~ t s  seabed and subsoil, and sovereign rights over the contmental shelf, 
vested in the Commonwealth. See also R v Bu11(1974), ILR, 51, p 217; Pearch v Florenca (1976), 
ILR, 69, p 109; R a p s  and Son v State of South Australza (1977), ILR, 69/ p 32; Robrnson v 
Western Australza Museum (1977), ILR, 70, p 51. O n  problems of Austral~an koastal jur~sdiction 
generally, see O'Connell, BY, 34 (1958), pp 199-259. I 
See the Commonwealth Petroleum (Submerged Lands) Act 1967: and Warbrick. ICLO. 17 " 
(1968), pp  501-13. I 

I For a comparative study of various federal systems of government, see Antieau, States Rtghts 
under Federal Constrtutrons (1984). I ' See Attorney-General for Canada v Attorney-General for Ontario [I9371 AC 326: AD, 8 
(1935-37), N o  17, to the effect that an Act of the Canadian Parliament passed for the purpose of 
giving effect to  certain International Labour Conventions ratified by canadd was ultra vrres the 
Canadian Legislature. For comment thereon see a symposium In Can Bar )lev, 15 (1937), pp 
393-507; see, in particular, the art~cles by Mackenzie, pp 436-54; Jennmgs, pp 455-63; and 
Jenks, pp  464-77. See also Stewart, AJ, 32 (1938), pp  36-62, and Fawcett, Thb Brrtrsh Common- 
wealth tn International Law (1963), pp 20-24 and 214ff (and also pp 25-30 as to  the position in 
certain other federal states in the Commonwealth). See generally on the enfdrcement of treaties 
by federal states, Oliver, Hag R, 141 (1974), i, pp  337-410. I 
The Krng v Burgess, ex parte Henry, AD, 8 (1935-37), N o  19; ~ o o w a r t a l v  Bjelke-Petersen, 
(1982), ILR, 68, p 181; Commonwealth v Tasmanza (1983). ILR, 68, p 266. See also Byrnes and 
Charlesworth, AJ, 79 (1985), pp 622-40; Hofmann, ZoV, 48 (1988), pp 489-512. 

' Article 253 of the Const~tution of Ind~a. And see Alexandrowicz, ILQ, 4 (17521, p 295. T h ~ s  is 
also the posit~on in the Federal Republic of Germany (see Arts 73 and 32) and Austrta (see Arts 
lO(1) and 50); but, as to the former, see Concordat (Germany) Case ILR, 24 (1957), p 592. 
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alongside the con~t i tu t ion .~  Moreover, that Court has given a number of deci- 
sions affirming in some other spheres, because of exigencies of international 
intercourse, the competence and rights of the federal state and restricting to that 
extent the powers and the operation of the laws of the member states of the 
U n i ~ n . ~  Nevertheless, in principle a state which has incurred international 
obligations cannot rely on its internal constitutional arrangements as a justifica- 
tion for any failure to comply with those  obligation^.^ In respect of treaties this 
can lead to federal states being unable to become parties, particularly in view of 
Article 29 of the Vienna Convention on the Law of Treaties, providing that a 
treaty is binding upon each party in respect of its entire territory (unless a 
different intention appears from the treaty o r  is otherwise established). 

T o  meet the difficulties caused, both in the United States and in some other 
countries, by constitutions which do not allow for effective federal legislation in 
matters covered by treaties, there has been a tendency to include in treaties a 
so-called 'federal clause' the result of which is, in effect, to relieve the federal state 
of the obligations of the treaty in matters which fall within the competence of the 
members of the federation and which in many cases are coextensive with the 
scope of the treaty.' The Constitution of the International Labour Organisation 

(1920) 252 US 416; AD, 1 (1919-22), N o  1. And see 19, n 95, on some aspects of the 
treaty-making power of the USA. See in particular Preuss, Mich Law Rev, 51 (1953), pp 
1117-42, in connection with an amendment to the constitution, proposed in 1953 but not 
adopted, seemingly intended to make impossible decisions, such as that in Missouri v Holland, 
holding that a statute which would otherwise be unconstitutional as impairing the competenceof 
the member states was constitutional if enacted in pursuance of a treaty. See also Wright, AS 
Proceedings (1952), pp 48-57; Perlman, Col Law Rev, 52 (1952). p 825; Chafee, Louisiana Law 
Rev, 12 (1947), p 345; Sutherland, HI.R, 65 (1952), p 1305; Rodgers, AJ, 61 (1967), pp  1021-8. 
See also, as bearing on the problem of the conduct of foreign relations in federal states, Fisher,AS 
Proceedings (1951). pp 2-10; Martin, ibid, pp 10-20; Bishop in Minn Law Rev, 36 (1952), p 299. 
United States v Curtiss-Wright Export Corpn (1936) 299 US 304 (on the comprehensive scopeof 
the right of the legislature to  delegate powers to the Executive in matters relating to foreign 
relations); Hines v Davidowitz (1941) 312 US 52 (declaring the power to register aliens to vest 
exclusively with the Union); United States v Pink (1942) 315 US 203 (affirming the overriding 
effect of agreements partaking of the nature of a treaty - though not constituting treaties - to 
override the law and notions of public policy of the states); Scandinavia Airlines System Incv 
County of Los Angeles (1961), ILR, 32, p 90 (state taxation statute must not infringe federal 
government's treaties with foreign states); South African Airways v New York State Division of 
Human Rights (1970), ILR, 56, p 25 (state action trespassing on executive field of foreign affairs- 
visa policy of foreign state - not permissible). 

' Sees21 .  
See Ssrensen, AJ, 46 (1952), pp 195-218; Looper, BY, 32 (1955-56), pp  162-203; Burmester, 
ICLQ, 34 (1985), pp  522-37 (with particular reference to the Australian experience). See also 
§ 621. 

In ratifying the U N  Covenant on Civil and Political Rights 1966 Australia made a 'federal 
reservation' purporting to secure in practice a result similar to that which would have been 
secured had the Covenant contained a 'federal clause': see Triggs, ICLQ, 31 (1982), pp 278-306. 
Where a state's constitution gives the federal government the power to legislate to  give effect to 
treaties, the treaty need not deal with a subject matter which is inherently international, and 
accordingly for purposes of a 'federal state clause' in a treaty the relevant powers to  implement 
the treaty could still vest in the federal state and not in the constituent states: see Commonwealth 
v Tasmania (1983), ILR, 68, p 266. For an instance of a treaty concluded by a federal state but 
requiring the consent of the member state directly affected seeJenni v Conseil d'ftat of the 
Canton of Geneve (1978), ILR, 75, p 99. 
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has accepted, in a different way, the same principle? Sucd practice may be 
considered contrary both to the requirement of reciprocity in'treaties and to the 
effectiveness of a substantial part of international law in hatters of general 
interest. It is, however, a technique to which resort has continued to be made, as 
eg in Article 41 of the Convention on the Status of ~ e f u ~ e d s  1951.'O 

$77 Customs unions Two or more states sometimes by trtaty agree to  enter 
into a customs union,' whereby their territories are togetheqtreated as a single 
area for customs purposes. Customs duties on the transfer of goods between 
their territories are abolished, and the states concerned apply alcommon customs 
tariff to goods coming into their territories from third states. Such unification of 
their tariffs for customs purposes usually involves close cooperation, which may 
involve a degree of integration, in associated economic matters and perhaps even 
in political and other matters. I 

Such customs unions are the result of treaties concluded between the states 
concerned. Their effects upon the independence of the states which are parties to I the customs union depend on the terms of the treaty establishing the union and 
the other particular circumstances affecting it. Thus, in the Advisor- Opinion 
concerning the Customs Regime between Germany a n d A u s t ~ + z , ~  the Permanent 
Court of International Justice held in 1931 that, in the circumstances of the case, 
Austria's entry into a customs union with Germany would not be compatible 
with Austria's obligations to maintain its independence. Othe'r customs unions, 
however, have not been regarded as affecting the independknce of the states 
concerned. Thus the states participating in the customs unionsjbetween Switzer- 
land and Lie~htenstein,~ and between Belgium, Luxembourg and the Nether- 

I 

See Art 19 (7) which, in effect, limits the obligations of the federal states ahich  are members of 
the ILO, in the matter of conventions and recommendations accepte4 by the ILO, to the 
obligation to submit them to the member states or  provinces.. 

l o  UNTS, 189, p 137. See also Art XXIV 12 of the G A l T ,  under which co"tracting parties must 
take 'such reasonable measures as are available to [them]' to ensure compliance with G A l T  
requirements by their regional and local governments. In 1987 the $A= disputes panel 
considered the extent of the Canadian Government's responsibility in Gb?T  under this provi- 
sion for the actions of provinces of Canada: GATT Panel on Import, Distribution and Sale of 
Alcoholic Drinks by Canadian Provincial Marketing Agencies, ILM, 27/(1988), p 1599. 
For the purposes of the GATT a customs union is defined (Art X X I V . ~ ( ~ ) )  as meaning: 
'the substitution of a single customs territory for two or  more customs/ territories, so that (i) 
duties and other restrictive regulations of commerce (except, where necessary, those permitted 
under Articles, XI, XII, XIII, XIV, XV and XX) are eliminated with respkct to  substantially all 
the trade between the constituent territories of the union o r  at least with rLspect to substantially 
all the trade in products originating in such territories, and, (ii) subjec: to the provisions of 
paragraph 9, substantially the sameduties and other regulations of commekce are applied by each 
of the members of the union to  the trade of territories not included injthe union'. 
PCIJ, Series A/B, N o  41. See § 118, n 2. 

j On the Customs Union Treaty of 29 March 1923, see Pilotti, Hag R, 24 (1'928), iv, pp 463-4. As a 
result of the Customs Union Treaty, some of the economic measures applied by Switzerland 
against Italy in 1935 were equally and without further formality operatwe/in the terrltory of the 
Principality: Off J, Special Suppl N o  147, p 43. Liechtenstein and Switzerland signed a treaty in 
1980 for the inclusion of Liechtenstein in the Swiss monetary area: RG, 85 (1981), p 187. 
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lands (later developing into the Benelux Economic U n i ~ n ) ~  have not ceased to be 
regarded as retaining their independence; nor have the member states of the 
European Economic Community, which is based upon a customs union.5 

THE COMMONWEALTH 
Stewart, Treaty Relations of the British Commonwealth of Nations (1939) Duncan Hall, 
The British Commonwealth of Nations in War a n d  Peace (in The British Commonwealth 
a t  War, eds Elliott and Duncan Hall, 1943) Mansergh, Documents a n d  Speeches on 
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Liechtenstein was refused admission to the League of Nations on the ground that it did 'not 
appear to be in a position to carry out all the international obligations imposed by the Covenant', 
presumably on account of its small size: Records of the SecondAssembly 1921, Plenary Meetings, 
p 686. And see Gunter, AJ, 68 (1974). pp 496-501. While Liechtenstein entrusted Switzerland 
with its representation abroad, this was subject to the retention in principleof its sovereign rights 
including the right to appoint its own representatives. Although Liechtenstein was not amember 
of the UN, it was admitted in 1949 as a party of thestatute of the ICJ. In thatcapacity it isentitled 
to take part in the elections of the judges of the Court and to institute proceedings before it. 
Liechtenstein did so in 1951 when i t  invoked the provisions of the Optional Clause against 
Guatemala: see ICJ Rep (1953), p 111. Liechtenstein has participated in many international 
conferences, such as the U N  Conference on Diplomatic and Consular Relations held in Vienna 
in 1961 and 1963, and is a party to a number of bilateral and multilateral treaties. Liechtenstein 
became a member of the Council of Europe in 1979, and is a member of the IAEA, ITU, and 
WIPO: it became a member of the U N  in 1990. 

See Astraudo, Les Petits Etats de I'Europe (1933); Ratin, Le Liechtenstein et ses institutions 
(1949), and Liechtenstein (1970); Spillmann, Die rechtliche undpolitische Luge des Fiirstentumr 
Liechtenstein nach dem Weltkriege (I 933); Guggenheim, Trait6 de droit internationalpublic(vol 
1,1953). pp 176-7; Kohn, AJ, 61 (1967). pp 547-57; Rousseau, Droittnternationalpublic(vol2, 
1974), pp 332, 339-40. ' Customs Union Convention 1944; Treaty Establishing the Benelux Economic Union 1958. See 
van HouttP, RG, 53 (1949), pp 387-408; Sibert, ibid, 700-9; Viner, The Customs Union Issue 
(1950); Jasper, Europ YB, 2, pp 34-57; van Lynden, ibid, 8 (1960), pp 132-51; van der Meersch, 
Organisations EuropPennes (vol 1, 1966), pp 419-51 ; Robertson, European Institutions (1973), 
pp 271-8; Rijmenans, Europ YB, 33 (1985), pp Benelux 1-7. Note also the Treaty of 1965, which 
entered into force on 1 January 1974, establishing a court to give binding rulings to national 
courts on the interpretation of the law of the Benelux Union. 

As to the customs union created in 1921 between Belgium and Luxembourg, see Pescatore, 
L'Union Economique Relgo-Luxemborrrgeoise (1965); van der Meersch, op n't, pp 416-18; 
Hostert, BY, 43 (1968-69). pp 149-53. Article 233 of the Treaty establishing the EEC permits 
the continued existence of the Belgo-Luxembourgeoise and Benelux customs unions. 

For a list of treaties up to November 1971 relating to Benelux cooperation, see ICLQ, 21 
(1972), pp 189-91. 
Article 9 of the Treaty establishing the EEC. 
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§ 78 Progress of self-governing dominions towards independence Prior to 
the First World War the self-governing dominions,' Canada, Australia, New 
Zealand, and South Africa, had no international position, and were, from the 
point of view of international law, colonial portions of the hother  country, even 
though some of them, as, for example, Canada and Australia, flew as their own 
flag the modified flag of the mother country, o r  that they aad their own coinage, 
their own postage stamps, and the like. Nor  did they, become subjects of 
international law (although the position was somewhat anomalous) when they 
were admitted, side by side with the mother country, as pakties to administrative 
unions, such as the Universal Postal Union. Even when tyey were empowered2 
by the mother country to enter into certain treaty arrangements of minor 
importance with foreign states, they still did not thereby become subjects of 
international law, but simply exercised for the matters in question the treaty- 
making power of the mother country which had been to that extent delegated to 
them. 

Between the First and Second World Wars there took place a gradual but 
pronounced change in the status of the self-governing dominions, in the 

I , 
I 

' It will be noted that the term 'dominion' did not appear in the official iitle of Australia, which is a 
'commonwealth', or of South Africa, which, when a member of the Commonwealth, was a 
'union'. However, until after the Second World War it was usual to fFfer to Canada, Australia, 
New Zealand and South Africa as dominions. India and Pakistan were initially set up on 
independence as two dominions: Indian Independence Act 1947. The;Ceylon Independence Act 
1947 did not refer to Ceylon as a dominion; nor has the term been used when other British 
territories have become independent. 1 

Newfoundland was for a time a dominion, but although a separat{member of the League of 
Nations its international status was not as advanced as that of other dominions. See on this 
aspect, Gilmore, Can YBIL, 18 (1980), pp 201-17. In 1933 the ~ r i j i sh  Parliament passed the 
Newfoundland Act suspending the Constitution of ~ewfoundlajld and providing for the 
administration of the dominion by a governor acting on the adbice of a Commission of 
Government. In 1948, as the result of a referendum to that effect in ~dwfoundland, an agreement 
was concluded between the two countries according to which Nlewfoundland united with 
Canada and became a province in the Canadian Federation. The terms of the Agreement are 
annexed to the British North America Act 1949 which confirmed andgave effect to the terms of 
unton. 
See § 595, n 1. 



direction of full statehood in international law.' The decisive constitutional 
development was the enactment of the Statute of Westminster 1931.4 This gave 
expression to the principle of equality of status and the fully autonomous 
statehood of the dominions by removing any lingering remnants of their formal 
dependence upon the Imperial Parliament. The Statute of Westminster provided, 
in particular, that in the future no law or provision made by a Dominion 
Parliament shall be void or  inoperative on the ground of repugnancy to the law of 
England or  an Act of the Imperial Parliament, that a Dominion Parliament shall 
have power to repeal Imperial legislation insofar as it is in force in the dominion 
~ o n c e r n e d , ~  and that in the future no Act of Parliament of the United Kingdom 
shall extend to a dominion or  a art thereof unless the dominion has requested R and consented to its enactment. The dominions availed themselves in varying 
degrees of the emancipating provisions of the Statute of Westminster.' 

The development since the First World War of the dominions' internal and 
external independence was such as to make their status indistinguishable from 

For a summary of the salient historical facts see 8th ed of this vol, pp 199-203. See also Gilmore, 
Vir JIL, 22 (1982). pp 481-517. 
That statute wasena&ed in pursuance of the Report of the Conference on the Operation of 
Dominion Legislation and Merchant Shipping 1.egislation of 1929 (Cmnd 3479) which, in turn, 
was summoned in accordance with a resolution of the Conference of 1926. See also the British 
Commonwealth Merchant Shipping Agreement of 10 December 1931 (1932), Cmnd 3994, 
removing the restrictions on the dominions with regard to merchant shipping and recognising 
their full legislative authority over all ships within their territorial waters or  engaged in their 
coasting trade. The Agreement was subsequently registered by the Union of South Africa under 
Art 18 of the Covenant on 10 May 1932, N o  2960. 
In Moore and Others v Attorney-General for the Irish Free State and Others [I9351 A C  484, the 
Judicial Committee of the Privy Council held that, in view of the Statute of Westminster, the 
legislature of the Irish Free State was competent to enact legislation abrogating the Anglo-Irish 
Treaty of 1921 (which had been incorporated in an Imperial Act of Parliament). N o  opinion was 
expressed on the conformity of such action with the 'contractual' obligations of the Irish Free 
State. See also British Coal C o p  v R [I9351 A C  500, affirming the rights of Canada, under the 
provisions of the Statute of Westminster, to abolish appeals to the Judicial Committee of the 
Privy Council in criminal matters: see Jennings, LQR, 52 (1936). pp 173-88. See similarly 
Ibralebbe v R [I9641 A C  900,924-5, as regards Ceylon's legislative powers after independence. 
See n 15 as to appeals to the Judicial Committee. 
See Mahaffy, The Statute of Westminster 1931 (1932); Wheare, The Statute of Westminster and 
Dominion Status (5th ed, 1954); Kennedy, LQR, 48 (1932), pp  191-216; Ewart, Can Bar Rev, 10 
(1932), pp 11 1-22; Hudson, HLR, 46 (1932-33), pp 261-89; Loren, JCL, 3rd series, 15 (1933), 
pp  47-53; Chevallier, RI (Paris), 17 (1936), pp 413-41. 

According to s 10 of the Statute of Westminster, its principal provisions were not applicable to 
Australia and New Zealand until adopted by the Parliaments of these dominions. Australia 
adopted the Statute of Westminster only in 1942 and New Zealand in 1947. See also the New 
Zealand cases, Woolworths (New Zealand) Ltd v Wynne, ILR, 19 (1952), N o  16, and R v 
Fineberg (1967), ILR, 45, p 4. 
Thus in 1934 South Africa re-enacted the Statute of Westminster so  as to make it also a South 
African statute and to make South Africa, according to its law, fully independent of the Imperial 
Parliament (Status of the Union Act 1934). The same Act proclaimed the status of South Africaas 
a 'sovereign independent State'. 

The Irish Free State went much further. The Constitution Act 1936 removed the Crown from 
all the internal activities of the Free State. The Executive Authority (External Relations) Act 
1936, in empowering the Executive Council to appoint diplomatic and consular representatives 
and to conclude international agreements, 'authorised' the King to  act on behalf of Ireland in 
these matters as and when advised by the Executive Council to  do so. The Constitution of 1937 
described Ireland as a sovereign and independent state. 
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I 
I that of full international e r s ~ n s , ~  despite some anomalies at times.9 Their legal 

right to all the externall'attributes of sovereignty is undisputed, and it is now 
acknowledged that, for those members of the Commonwealth fhich retain the 
Crown as Head of State, in the field of their external affairs the Crown acts on the 
advice of the Commonwealth government concerned. 1 

r 

1 
By 1945 Canada, Australla, New Zealand, South Afr~ca and Ireland were all sendlng dlplomat~c 
and, some of them, consular representatives to varlous countries Some of the+, by acqurrlng the 
Great Seal and thus makmg ~t poss~ble to d~spense wlth the royal signature, secured machmery 
for the more expedit~ous exerctse of t he~ r  undrsputed power of conclud~ng tieat~es Canada and 
South Afr~ca acqurred a Great Seal In 1932, Australla d ~ d  the same, thou& for more lnn~ted 
purposes, ln 1939. 

As to the developments In Australla's posltlon see Latham, The Law and the Commonwealth 
(1949); O'Connell, Internattonal Law zn Australra (1965), pp 1-33, Sawer In rbrd, pp 35-51 

Much of the h~story  of Canada's const~tut~onal development was ludlc;ally cons~dered tn 
deta~l In the l ~ t ~ g a t ~ o n  accompanying the'patr~at~on'of the CanadIan constttution In 1982. see R v 
Secretary of State for Foretgn and Commonwealth Affatrs, exparte Indtan ~siocratron of Alberta 
119821 OB 892. on wh~ch see Crawford. BY. 53 (1982). DD 253-9 See also Manuelv Attornes- 
t~ - > 1 

General, ~ o l t c h o  v ~ t t o r n e ~ - ~ e n e r a l [ 1 9 8 3 ] ' 1  ~h 77; Ad $22, n 7. See also th/e First, Second and 
Third Reports of the House of Commons Foreign Affairs Committee in 1980 and 1981 on the 
British North America Acts ( H C  (1980-81) 42; H C  (1980-81) 295; H C  (198i-82) 128), and the 
observations by the Secretary of State for Foreign and Commonwealth Ajffairs on the First 
Report (Cmnd 8450). For earlier consideration of Canada's position see aorbett  and Smith, 
Canada and World Politics (1928); Ollivier, Problems of Canadian Soverei&ty (1945); Ewart, 
Canadian Historical Review, 9 (1928), pp 194-205; Russell, AS Proceedings8(1928), pp 19-26; 
Rowell, Can Bar Rev, 8 (1930), pp 570-86; Round Table, 25 (1934-35), !pp 100-12; Scott, 
Foreign Affairs (USA), April 1937, pp 429-42; Elkin, RG, 45 (1938), pp 650-93. O n  Canada's 
power to perform treaty obligations see MacDonald, Can Bar Rev, 11 ($933). pp 581-99, 
664-80. 

It was stated in the British Parliament on 7 May 1986 that South ~fri;? was 'in practice' 
independent and sovereign by 1920, and was recognised formally as such in 1926: Parliamentary 
Debates (Lords), vol 474, col 805. 1 

The position of lndia as a subject of international law was for a time anomaldus. lndia became a 
member of the League of Nations; was invited to the San Francisco Confetence of the U N  in 
April 1945; exercised the treaty-making power in its own right. However, s o p g  as the control 
of India's internal and external relations rested ultimately with the British Government and 
Parliament, it could not be regarded as a sovereign state and as a normal subjkct of international 
law. By the Indian Independence Act 1947, which provided for the setting ui, of 'two indepen- 
dent Dominions . . . to  be known respectively as India and Pakistan', India became a fully 
self-governing dominion and an independent state. See also T P  SankardRao v Municipal 
Councilof Masulipatam, ILR, 26 (1958-11), p 104. As to India's position to that date, see 
Sen, The Indian States, their Status, Rights, and Obligations (1930); palm{, Sovereignty and 
Paramountcy in India (1930); Holdsworth, The Indian States and India (1930); Jennings, RI, 
3rd series, 10 (1929), pp 480-91; Sundaram, International Affairs, 9 (1930), pp 452-66, and 
Grotius Society, 17 (1931), pp 35-51; Sethi, Can Bar Rev, 14 (1936), pp 36-49; The British 
Empire (Report by Study Group of Royal Institute of International Affairs ()937)), pp 108-32; 
Whiteman, Digest, 1, pp 489-509; Poulose, BY, 44 (1970), pp 201-12. 

As to the states which arose on what was formerly Indian territory see b ' conne l~ ,  BY, 26 
(1949), pp 454-63; and see § 62, nn 2-4. As to  the Indian vassal states sed § 81, n 3. 

lo In the internal sphere the Statute of Westminster did not do away altogether with the right of and 
necessity for Imperial legislation. Thus legislation by Parliament at ~ e s j m i n s t e r  was until 
recently necessary for any amendment to the Constitution of Canada, abd probably some 
aspects of New Zealand's constitution, and the Australian states were still subject to legislative 
and executive powers vested in the UK (but see Bistricicv Rokov (1976), ILR, 69, p 1 I). These 
various residual rights and powers were brought to  an end by, respectively, the Canada Act 1982 
(enacted at Westminster), the Constitution Act 1987 (enacted in New Zealand$, and the Australia 
Act 1986 (identically named Acts being enacted at Westminster and in Ausjralia: see § 34, n 9 



With the passing of the doctrines of the indivisibility of the Crown1' and of 
common al legian~e, '~  there is no longer" room for the view that a declaration of 
war by any member of the Commonwealth would involve in war all other 
members of the Commonwealth, including the United Kingdom. At the com- 
mencement and in the course of the Second World War the various dominions 
exercised, in princi le, their right to declare war separately from the action taken 
by Great ~r i t a in . "~he  fact that some of the dominions (and some other states 
which have become members of the Commonwealth) retained links with the 
Judicial Committee of the Privy Council as the final court of appeal from their 
courts in no way affects their independent status;I5 the Judicial Committee does 
not function solely as a court of the United Kingdom, but as an integral part of 
the constitutional structure of each Commonwealth state which retains the right 
of appeal to it. 

(para 3). As to the position in South Africa in connection with the amendment of the entrench- 
ment clauses in the South Africa Act, see the Judgment of the Supreme Court of South Africa on 
the Validity of the Separate Representation of Voters Act (1951), South African Law Reports, 2,p 
428, and Mansergh, op cit in bibliography preceding § 78, vol i, p 97; Hanis v Minister of the 
Interior, ILR, 19 (1952), N o  15. 

I '  SeeCommuniquC of the Commonwealth Relations Office of 12 November 1952, on the Queen's 
Style and Titles (Mansergh, op cit in bibliography preceding § 78, vol ii, p 1293). See RoyalTitles 
Act 1953; de Smith, ICLQ, 2 (1953), pp 263-74. See generally O'Connell, ICLQ, 6 (1957), pp 
103-25; Wheare, Constitutional Structure of the Commonwealth (1960), pp 150-69; Fawcett, 
The British Commonwealth in International Law (1963), pp 79-83; Roberts-Wray, Common- 
wealth and Colonial Law (l966), pp 84-6; Dale, The Modern Commonwealth (1983), pp 35-9. 
See also R v Secretary of State for Foreign and Commonwealth Affairs, ex parte Indian 
Association ofAlberta [I9821 2 All ER 118, at pp 123 and 127-8 (per Lord Denning MR), 131-2 
@er Kerr IJ), and 136 (per May LJ). 

l 2  Since the British Nationality Act 1948 allegiance has not been a source of British nationality but 
rather a consequence thereof. Although according to that Act, and its successor the British 
Nationality Act 1981. citizenship in any other part of the Commonwealth results in the 
possession of a special status of 'Commonwealth citizenship', the incidence and even existenceof 
such a special status throughout the Commonwealth are not uniform: see § 79, nn 12 and 13. The 
emergence of the Crown as no longer a single Crown for all Commonwealth countries but rather 
as a plural Crown with a separate existence in right of each Commonwealth Realm precludes the 
existence of a common (in the sense of a single) allegiance; and in any event there can be no 
question of allegiance to the Crown on the part of persons who are only citizens of those 
members of the Commonwealth which are republics. " For an indication of earlier doubts on the matter see 8th ed of this vol, p 206, n 3. 
In 1939 Australia and New Zealand did not declare war separately on Germany. But in 1941 and 
1942 Australia declared war separately on Finland, Romania, Hungary and Japan. Thus the state 
of war against Japan was declared on 9 December 1941, by the Governor-General of Australia to 
whom the King, actingon the direct advice of the Australian Government, assigned the power to 
declare war. In establishing this precedent importance was attached to acting on the practice that 
in all matters affecting Australia the King and his representatives act exclusively on the advice of 
the Government of Australia. It appears that Canada and South Africa declared war separately in 
all cases. The Irish Free State was the only Dominion which in 1939 declared its neutrality. The 
United States Neutrality Act of 5 September 1939 was not made applicable to South Africa and 
Canada till 8 and 10 September respectively, after they had declared war on Germany. For a 
detailed account see Mansergh, Survey of British Commonwealth Affairs. Problems of External 
Policy 1931-39 (1952). pp 365-414. 

l 5  Appeals t o  the Judicial Committee of the Privy Council were barred by Canada in 1933 in 
cnminal cases: see Nadan v The King [I9261 A C  482; British Coal Corp v R [I9351 A C  500. In 
1949 Canada abolished altogether appeals to the Judicial Committee. Previously, in Attorney- 
Generalof Ontario v Attorney-Generalof Canada [I9471 AC 127 it was held that, having regard 
to the Statute of Westminster, Canada was entitled to do so. India passed in 1949 the Abolitionof 
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5 79 The Commonwealth since 1945 Much of the former Y Incertainty about 
the international status of the dominions arose as a result of the gradual process 
of evolution through which they progressed to independence( Since 1945 inde- 
pendence has been attained normally as the result of a single act by which 
dependent status was ended and independence attained. There has consequently 
been little room for ambiguity as to the fully independent status of those 
members of the Commonwealth which at the end of the Second1 World War were 
still British dependent territories but which have since been granted 
independence.' 

Upon becoming independent, a former British2 dependentjterritory usually 
seeks to join the Commonwealth. There is no set formal procedure I for admis- 
sion; the views of existing Commonwealth members are sought and their agree- 
ment to the membership of the new member has always bden forthcoming. 
However, a territory becoming independent may not wish to jdin the Common- 
wealth, as was the case with Burma in 1947,3 the Southern Cameroons in 1961, 

I 
I 

Privy Council Jurisdiction Act and conferred the corresponding iurisdicdon upon the Federal 
Court of India. The relevant Acts and some official comments thereoi, are reproduced in 
Mansergh, opcit in bibliography preceding § 78, vol i, pp 36-68. In Ibralebbe v R [I9641 AC 900 
it was held that the attainment of independence by Ceylon did not automkcally terminate the 
right of appeal to the Judicial Committee. Australia partly abolished adpeals to the Judicial 
Committee in 1968, and effectively completely abolished them in 1975, although final abolition 
was not formally completed until the Australia Act 1986, s 11 (see Watts, ICLQ, 36 (1987), at p 
137, n 25). Many members of the Commonwealth no longer allow appeals to the Privy Councd. 

See generally Wheare, Constitutional Structure of the Commonwealth (1960), pp 45-54; 
Roberts-Wray, Commonwealth and Colonial Law (1966), pp 433-63; Jackson, CLJ, 28 (1970). 
pp 271ff; Swinfen, Imperial Appeal: The Debate on the Appeal to the Privk Council 1833-1986 
(1987). Fora  survey of the activities of the Judicial Committee of the Privy $ouncil in the field of 
international law, see Fawcett, BY, 42 (1967), pp 229-63. i '  ' As to Cyprus, see § 40, n 4. The admission of Ceylon (now Sri Lanka) to the U N  raised the 
question of the extent to which the UK-Ceylon defence agreement of 1947 constituted a 
limitation upon Ceylon's sovereignty and independence: see Fawcett, The British Common- 
wealth in International Law (1963), pp 102-3. The Ceylon Independence Akt 1947 had provided 
that as from the appointed day - subsequently fixed by Order in Council as 4 February 1948 - 
'His Majesty's Government in the United Kingdom shall have no responsitflity for the Govern- 
ment of Ceylon'. O n  22 October 1948 representativesof all other Commonyealth Governments 
represented at the meeting of the Commonwealth Prime Ministers placed on record 'their 
recognition of Ceylon's independence' and affirmed that 'Ceylon enjoy$ the same sovereign 
independent status as the other self-governing countries of the Commonwealth which are 
members of the United Nations' (see Mansergh, op cit in bibliography p4eceding § 78, vol ii, 
p 759). 

As to state succession within the Commonwealth after the Second world War, see § 66, n 5. 
Including dependent territories of other Commonwealth states: thus ~ e k t e r n  Samoa, a trust 
territory administered by New Zealand, joined the Commonwealth in 1970 (having become 
independent in 1962); as did the former mandated territory of Namibia in 1989 (see generally 
$88: I 

' In the Treaty of 7 October 1947, between the Government of the UK and the Prov~sional 
Government of Burma the former agreed to recognise the Republic of the bnion of Burma as a 
fully independent state (Cmd 7360). The Burma Independence Act 1947 was I passed rn December 
of that year. It povided that 'on the appornted day, Burma shall beco,me an mdependent 
country, neither forming part of His Majesty's dominions nor entitled to His Majesty's protec- 
tion'. 

See also the prevlous note as to Western Samoa's delay in becommg a member of the 
Commonwealth; similarly Cyprus became independent in 1960, but did not become a member 
of the Commonwealth until 1961. I 

I 



and the Southern Arabian Federation in 1967. Similarly, a state which has joined 
the Commonwealth may cease to be a member, as did the Republic of Ireland,4 
South Africa in 1961 ,~  Pakistan in 1972,"nd Fiji in 1987 .~  Although at one time 
there was some uncertainty, it is now established that, although Queen Elizabeth 

In 1948 Eire, in the Republic of Ireland Act, became a republic; it considered itself 
and was considered as having seceded from the Commonwealth. Nevertheless, the UK took the 
position that, in view of the actual tics hrtwecn the two countrics, i t  would not regard the new 
Irish legislation as placing Eirc in the category of foreign countries or  Eirc citizens in the category 
of foreigners. These two principles were enibodied in the Ireland Act 1949, which recognisedand 
declared that Eire had ceased to  be part of His Majesty's Dominions. The British Nationality Act 
1948 gave effect to  the latter principle. Thus as the result of s 3(2) of that Act an Eire citizen in the 
U K  would receive thesame treatment undcrexistingiaw as if he werea British subject. If resident 
in the U K  he could vote. H e  would also be liable to  military service, but only if he resided in 
Great Britain for at least two years; if unwilling to perform military service, he would be given 
the opportunity to  return to  Eire. In M ~ r r a y  v Ptzrkes it was held that a citizen of the Irish Free 
State who was ordinarily a resident in Great Britain when the National Service (Armed Forces) 
Act 1939 wac passed was liable to  be called up under that Act: 119421 2 KB 123. The Court held 
that Irish citizenship was supplementary to, and not inconsistent with, the wider British 
nationality. Similarly it was held in flicknrll o Brosnan [I9531 1 All ER 1126 that under the 
National Service Act 1948, Irish citizens arc to be trcatcd, with regard to  military service, exactly 
in the same way as British subjects. However, this applies only to  Irish citizens 'ordinarily 
resident' (ie for a period longer than two years) in the UK. See also Hume Pipe & Concrete 
Construction Co  Ltd v Moracrete Ltd 119421 1 KB 189. 

Moreover, s 2(1) of the British Nationality Act enabled an Eire citizen t o  receive, on 
application, the status of a British subject (as distinguished from treatment as such); and s 6 
enabled him to  become registered, on application, as a 'citizen of the United Kingdom and 
Colonies'. Section 31 of the British Nationality Act 1981 provides for the continuance as British 
subjects of certain citizens of Eire; in that Act, unless the context otherwise requires, 'alien' does 
not include a citi7.cn of the Republic of Ireland. and 'foreign country' does not include the 
Republic of Ireland (s SO(1)). Bs  virtue of c 37(l)  a citizen of Eirc who under the Act is a British 
subject (ic pursuant to s 31) has the statur of a Conirnonwealth citizen: see also s 51. Someother 
members of the Commonwealth have adopted a similar attitude. Thus, for instance, the New 
Zealand Republic of Ireland Act 1950 declared: (I)  that notwithstanding that the Republic of 
Ireland is not part of His Majesty's Dominions, that republic is not a foreign country for the 
purpose of any New Zealand law; (2) that New Zealand law, including the British Nationality 
and New Zealand Citizenship Act 1948, shall not be affected by the circumstance that the 
Republic of Ireland had ceased to  be part of His Majesty's dominions. That Act was repealed by 
the Commonwealth Countries Act 1977, s 4 of which provides for New Zealand law to  'operate 
with respect t o  the Republic of Ireland as if it were a Commonwealth country and not a foreign 
country'. As to  the status of Ireland prior to  these developments, see Faucon, Le Statut de I'Etat 
Libre d'lrlande (1929); Rynne, Die volkerrechtliche Stellung Irlands (1930); Kohn, The Con- 
stitution of the Irish Free State (1932); Phelan, The British Empire and the World Community 
(1932); Williams, 'Great Britain and the Irish Free State', Foreign Policy Reports, 8 (1932); 
Jacquemard, RI (Paris), 6 (1930). pp  204-24; Jennings, RI, 3rd series, 13 (1932), pp  473-523; 
Round Table, 25 (1934-35). pp 21-43. 

As an instance of the view that the Republic of Ireland is not a foreign country in relation to  the 
UK,  see the Diplomatic Immunities (Conferences with Commonwealth Countries and Republic 
of Ireland) Act 1961. which conferred upon the representatives of members of the Common- 
wealth and of the Republicof Ireland when attending conferences in theUK immuni t ie~enjo~ed 
by an envoy of a foreign sovereign power; and the provisions of the British Nationality Act 1981 
cited above. ' See Wilson, AJ, 55 (1961), at pp 442-4. ' Pakistan rejoined the Commonwealth in 1989. ' After a coup d'gtat in Fiji, and a change in 1987 from being one of the Queen's Realms to  being a 
republic, Fiji's membership of the Commonwealth lapsed: see the Commonwealth Statementon 
Fiji adopted at the Commonwealth Heads of Government Meeting in October 1987, Common- 
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I1 is the Head of the Commonwealth, a state may be a membek of the Common- 
wealth notwithstanding that ~t is a republic.8 I 

The full international personality of the members of the ~oAmonwea1th is not 
inconsistent with the fact that their relations znter se are, In some respects, of a 
special character. Generally, members of the Commonwealth~do not treat other 
member states as 'foreign' states9 While the members of the Commonwealth 
send permanent representatives to and recewe them from other members of the 
Commonwealth, they are usually designated as Hlgh ~ o m m d s l o n e r s  instead of 
ambassadors. However, these representatives for mo3t purp,oses now enjoy a 
status virtually indistinguishable from that of diplomatic representatives of 
foreign states, although this was not formerly the case.I0Agam, although accept- 

1 

1 

wealth Year Book (1989), p 39 Notwtthstand~ng t h ~ s ,  FIJI was held to b$ stdl a member of the 
Commonwealth In 1988, for purposes of the appllcatton of the Fug~ttve Offenders Act R v 
Brurton Prrson Governor, ex parte Kahan [I9891 2 All ER 368 
For republtcs w h ~ c h  are members of the Commonwealth, see § 80, n 1 The lssue first arose In 
1949 when Indta, whde rematntng a member of the Commonwealth, b&ame a republtc The 
lndta (Consequential I'rovtslons) Act 1949 wac paeccd to  cover the rccultlpg cltuatlon When ttc 
new constltutlon came ~ n t o  force on 26 January 1950, Indla became a 'sorere~gn democrat~c 
Republ~c' The  Government of Indta had prevtously ~nformed other cour(tr~es of the Common- 
wealth of the lmpendlng change The  meettng of the Commonwealth Prtlme M~ntsters tn Aprtl 
1949 took note of the proposed new Constt tut~on of I n d ~ a  At the same t ~ m e  the Government of 
Indta 'declared and affirmed Indta's destre t o  contlnue her full memberhhtp of the Common- 
wealth of Nations and her acceptance of the Klng as the symbol of the lfree assoc~at~on of ~ t s  
Independent member natlons and as such the Head of the Commonwealth,' The governments of 
the other countrtes of the Commonwealth accepted and recogn~sed the cbnttnued memberthtp 
of Indta In accordance wlth the termc of the above declaratton At thc sake  tlme thcy affirmed 
that the basts of thetr own membcrehtp, namely the common alleg~ancc to  the Crown, had not 
changed as the result I lnal conimuntquc of the Meettng of the Comm&wealth Mtnlcterc, 27 
Aprtl 1949 (as prtnted In Mansergh, op ctt In blbhography preced~ng § 78./vol 11, p 846) Tee also 
Kemal, Indvln Year Book of Internatronal Afiarrs, 6 (1957), pp  143-71 It I$ now the establtshed 
convention that ~f a Commonwealth country 1s about t o  change from a monarchy to  a republtc 
and wtshes to  contlnue thereafter to  be a member, tt lnforms the Secretary-General of the 
Commonwealth so that he  can rnltlate the necessary consultattons wtth all member governments, 
the unantmous concurrence of those members bemg requlred for cont~nued m e m b e r s h ~ p  see 
Press Release from the Commonwealth Secretanat, 30 September 1987, In {he context of posslble 
const~tut~onal changes tn FIJI 
See Br~ttsh N a t ~ o n a l ~ t y  Act 1981, s 50(1) as to  the meanlng of 'fore~gn country', and the same 
sectlon and s 51(4) as t o  the meantngof 'alten' See also eg the Indtan Constitut~onal Order, N o  2, 
1950, Issued In connectton wtth Part I1 of the Const~tutton of 1949 relating to clttzensh~p and 
laylng down that 'every country wtthtn the Commonwealth IS herebyldeclared not to  be a 
f o r e p  state for the purposes of the Constt tut~on'  But for purposes other than those of the 
cons t~ tu t~on ~tself, another member state of the Commonwealth ma4 s t d  be regarded as 
'fore~gn': see Naz~ranba~  v The State, ILR, 24 (1957). p 429, and Jagan Nath Sathu v Unron of 
Indra (1950), ILR, 53, p 95 But tt may be noted that Elre, whtch IS not a member of the 
Commonwealth, IS also regarded by many of rts members as not b e ~ n g  a foretgn country (see 
§ 79, n 4). In  general, the mternattonal tmpl~cat~ons  of thestatement that acountry IS not regarded 
as a foreinn country are not clear. T h ~ s  appl~es  In part~cular to  the operatton of most-favoured- 
natton cliuse treattes (see § 669). # 

lo Thetr prwtleges and tmmuntties are now regulated tn the UK p r ~ m a r ~ f y  by the D ~ p l o m a t ~ c  
Relations Act 1964, whlch appltes equally to  ambassadors of fore~gn states. See generally 
Fawcett. The Brztrsh Commonwealth m Internatronal Law (1963), pp  197-201; Wllson, AJ, 51 
(1957), at pp  614-17 (and note the Incident there referred to, p 61 7, n 22, doncern~ng the Letters 
of Credence of the Australian Ambassador to  Ireland In 1954, which, b e ~ n k s l ~ n e d  by the Queen 
in her capacity of Queen of Australla, were thought might involve undeslrbble I consequences for 



ances by members of the Commonwealth of the obligations of the 'optional 
clause' of the Statute of the International Court of Justice used to reserve from its 
operation disputes which might arise among them, this is not now the invariable 
practice.1' Similarly, the concept of a common national status1* as 'British 
subject' o r  'Commonwealth citizen' does not carry with it the full implications 
of equality of status in all the territories of the C ~ m m o n w e a l t h , ' ~  although it is 

her as Queen of the United Kingdom); Wilson, T ~ P  IntrrnationalLaw Standardand Common- 
wealth Developments (1966), pp 40-65. 

In the UK mattersarising between the UK and Commonwealthcountriesused t o  be dealt with 
through a separate Ministry, finally called the <:ommonwcalth Relations Office. In 1968 that 
Ministry was merged with the Foreign Office so as to constitute the Foreign and Commonwealth 
Office, through which relations with both foreign and Commonwealth countries are now 
conducted. 

I t  See vol I1 of this work (7th ed), p 60. See also Jennings, BY, 30 (1953), p p  326-30; Fawcett, The 
British Commonwealth in International Law (1963). pp 1534,202-8;  Wilson, AJ, 51 (1957),at 
pp 612-14. The U K  dropped this particular reservation when depositing a new acceptance of the 
'optional clause' in 1969, although preserving much of its effect in the past by continuing to 
maintain a reservation for disputes with members of the Commonwealth with regard to situa- 
tions o r  facts existing before 1 January 1969. Other Commonwealth states whose acceptancesof 
the 'optional clause' were, on 31 July 1989, accompanied by a reservation as to inter- 
Commonwealth disputes were Barbados, Canada, The Gambia, India, Kenya, Malta and 
Mauritius. Commonwealth states whose acceptances of the 'optional clause' were at that time 
not accompanied by any reservation as to  inter-Commonwealth disputes were Australia, Bot- 
swana, Cyprus, Malawi, Nauru, New Zealand, Nigeria, Pakistan, Swaziland and Uganda. 
Pakistan's acceptance of 1960 did not contain such a reservation, although Pakistan only ceased 
t o  be a member of the Commonwealth in 1972. Ireland's acceptance has never contained such a 
reservation. Apart from jurisdiction of the ICJ based on acceptances of the 'optional clause', 
various treaties in force between member states of the Commonwealth provide for disputes 
hetween parties tn he submitted to  the ICJ .  
The  British Nationality Acts, beginning with the Act of 1914, and thecorresponding Actspassed 
in other Commonwealth countries have generally recognised a common status throughout the 
Commonwealth. However, the Citizenship Act of Ceylon 1948 did not adopt the concept of 
common nationality status for Commonwealth citizens. See generally Parry, Nationality and 
Citizenship (1957). especially pp 92-1 13 as regards Commonwealth citizenship, and ibid (vo12, 
1960). 

6 e  Irish Nationality and Citizenship Act of 1935 abolished for its citizens thestatus of British 
subject (s 33(3)) - a provision contrary to  the British Nationality and Status of Aliens Act then in 
force. While it is now clearly established that since the Statute of Westminster an independent 
member of the Commonwealth is for the purposes of its own law entitled to  pass Acts repugnant 
to  an Imperial Act - Moore and Others vAttorney-Generalof the Irish Freestate [I9351 AC484 
- it has been judicially stated with regard to  the above-mentioned provision of the Irish Act of 
1935 that such an Act is not necessarily operative outside the State enacting it: Murray v Parker 
119421 2 KB 123. See also n 4. 

I '  i t  appears that only in the U K  were British subjects, in the wider sense, from other parts of the 
Commonwealth treated on a similar, though not the same, footing as persons born in the UK. In 
1962 the Commonwealth Immigrants Act was passed, followed by the Commonwealth Immi- 
grants Act 1968 and the Immigration Act 1971: their effect was to  restrict the freedom of 
immigration into the U K  of British subjects who did not have certain specified close connections 
with the UK. 

Other  members of the Commonwealth d o  not, in most cases, admit equality of treatment in 
such matters as immigration and political franchise. For the affirmation of the rule that a British 
subject does not, as such, have the right to  enter o r  stay in any part of the Commonwealth, seeDe 
Merigny v Langlais, decided by the Supreme Court  of Canada: AD, 14 (1947), N o  63. See also 
Musson and Musson v Rodriguez (1952), ILR, 22 (1955), p 61 ; Mohd Abdul Ghani v The State, 
ILR, 24 (1957), p 56; Naziranbai v The State, ILR, 24 (1957), p 429. 
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still not without significance or  direct practical application; nor d&es that con- 
ce t now generally prevail in the application of those rules of inte !national law 
J i c h  determine a state's rights and duties by reference to an) individual's 
nationality.14 In connection with treaties too, earlier views that inter se agree- 
ments were a domestic matter and were not strictly treaties in intehational I law 
have given way to a general acknowledgement that such agreements can be 
treaties.I5 Although the special legal characteristics of inter se relations are in 
general diminishingI6 and those relations are now more widely accepted as truly 
international in character, Commonwealth relationships are still Lharacterised I 

by a special and close degree of cooperation." I 
i 

$80 The legal nature of the  Commonwealth O n  1 January l990,50 states 
were members of the Commonwealth.' While it is clear that the): are all fully 
sovereign states in international law, the question as to the particular category of 
international persons in which the Commonwealth regarded as a unit should be 
placed is more difficult to answer;* it has in any case varied during the course of 
its development over the last half century. It is apparently suigeneris and defies 
classification. It  is not a federal state because there is no organ which I has power 

I 

I 
I' For the posrtron regarding the apporntment of national judges to  the PCIJ, see Fawcett, The 

Bnttsh Commonwealth tn Internattonal Law (1963), p p  151-3; the ICJ has often rncluded ludges 
from more than one Commonwealth state. As regards dtplomattc protectton by one Common- 
wealth country of a ctttzen of another, see rbtd, p p  185-6, and Parry, Nattonalrt~ Jand Ctttzenshtp 
(1957), p p  114-23. In  the Pugh Clatm the U K  presented a c l a m  agatnst Panama rn respect of a 
nattonal of the Irtsh Free State: AD, 7 (1933-34), N o  97. See also § 41 I,  n 1 For a deta~led study 
of the applrcatton of the general rules of mternattonal law regarding tnternat~onal c lams to  
dtsputes mvolvmg nattonals of Commonwealth countrres, see Joseph, Nattonaltty and Dploma- 
ttc Protectton (1969). I 
See § 595, n 1: I 

l6 Thus, tn add~tron t o  matters ment~oned tn the text, a member of the Commonwealth may enjoy 
sovereign immuntty from the jurtsdtctton of the courts of another (Kahan v Paktstan Federatton 
[I9511 2 KB 1003), and the rule preventtng enforcement tn one state of a foretgn state's revenue 
laws has been held to apply equally t o  such laws of a Commonwealth country (Govt of Indta, 
Mtntstry of Ftnance (Revenue Dtvtston) v Taylor, ILR, 22 (1955), p 286. 

" See 5 669, n 39, as t o  Commonwealth preference; 5 417, nn 9, 10, as to  the r h r n  o f  fugtttve 
offenders. 

I In 17 of these Queen Elizabeth I1 is Head of State: they are Antigua and Barbuda, Australia, 
Bahamas, Barbados, Belize, Canada, Grenada, Jamatca, Mauritius, New Zealand, Papua New 
Guinea, St Chrtstopher and Nevis, St Lucia, St Vincent and the Grenadines, Solomon Islands, 
Tuvalu and the UK. Six other member states are monarchies with their own sovereigns: Brunei, 
Lesotho, Malaysia, Swaziland, Tonga and Western Samoa. The  remaining 24 are republics: 
Bangladesh, Botswana, Cyprus, Domtnica, the Gambia, Ghana, Guyana, India,iKenya, Kiribati, 
Malawi, Maldives, Malta, Namibia, Nauru, Nlgeria, Pakistan, Seychelles, ~ i e r l a  Leone, Smga- 
pore, Sri Lanka, Tanzania, Trinidad and Tobago, Uganda, Vanuatu, Zambia and Zimbabwe. All 
recognise the Queen as Head of the Commonwealth. Nauru's and Tuvalu's mdmbership of the 
Commonwealth is in some respects limited, and they d o  not for example atiFnd meetings of 
Commonwealth Heads of Government. 1 

A foreign observer described it in 1927 as 'a true League of Nations of sovereig" states of British 
race': Lawenstein Archiv des iiffentltchen Rechts, N e w  Series, 12 (1927), Bt p 272. Kunz, . . 
Staatenverbindungen (1929), p p  796 et seq, regarded it as a quasicompos~te state approxrmattng 
most nearly to  a real union. See for a full discusston of earlierviews, Baker, The PresentJurtdtcal 
Status of the Brtttsh Domtnrons tn Internatzonal Law (1920), especially pp 130-342. 
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both over the member states and their citizens. It is not a confederation because 
there is no treaty which unites the member states and no organ which in fact and, 
for all material purposes, in law has power over them. The Commonwealth 
Secretariat, established in 1965,' is primarily a coordinating body, without legal 
powers over the member states; the regular meetings of Heads of Governments 
of member states (and of other ministers) are essentially informal and consulta- 
tive in ~ h a r a c t e r . ~  It is unrewarding to enquire whether the Commonwealth 
resembles a real or personal union since although the Crown is accepted by all 
members of the Commonwealth (even by those which are republics, o r  separate 
monarchies) as the symbol of the free association of its independent member 
nations and as such the Head of the Commonwealth, the latter is not, as such, 
based on the concept of a common allegiance to the C r o ~ n . ~  O n  the other hand, 
there must be taken into consideration the legally relevant fact of Common- 
wealth citizenship and the circumstance that the countries of the Common- 
wealth do not all consider each other in all respects as foreign c o ~ n t r i e s . ~  
Moreover, account must be taken of the flexible but regular and effective 
machinery of consultation and exchange of information.'The Commonwealth is 
a community of states in which the absence of a rigid legal basis of association is 
compensated by the bonds of common origin, history and legal tradition. 

STATES UNDER PROTECTION 
Ihpuis, Le Droit  des gens et les rapports des grandes puissances (1920), pp 233- 
69 Rutherford, AJ, 20 (1926), pp 300-25 Kunz,  Staatenverbindungen (1929), pp 
163-93 Sereni, La rappresentanza nel diritto internazionale (1 936), pp 304-1 1, and Hag 
R, 73 (1948), ii, pp 73-159 Ventur in i ,  I lprote t torato  internazionale (1939) McNair, 
Opinions (vol 1, 1956), pp 39-66 Kamanda,  A Study o f t h e  LegalStatus of Protectorates 

See Agreed Memorandum on the Commonwealth Secretariat, July 1965 (Cmnd 2713); see also 
ICLQ,  15 (1966), pp 577-8, and Doxey, YR of World Affairs, 30 (1976), pp  69-96. The 
Commonwealth Secretariat Act 1966 conferred certain privileges and immunities o n  the Secre- 
tariat. In 1976 the Commonwealth Secretariat was granted observer status at the U N :  GA Res 
3113. As to the Commonwealth Legal Advisory Service, see Marshall, ICLQ,  21 (1972), pp 
435-51. For consideration of the Commonwealth as an international organisation see Dale, 
ICLQ,  31 (1982), pp  451-73. 
Periodic high-level meetings of Commonwealth leaders began (after the earlier Colonial Confer- 
ences) with the Imperial Conferences held between 191 1 and 1937; after the Second World War 
these were resumed, from 1945 to  1965, as Commonwealth Prime Ministers' Meetings. They 
have subsequently been known as Commonwealth Heads of Government Meetings: the first to 
be so titled was held in 1966 and since 1969 they have been held every two years. 
See § 78, n 12. ' See § 79, n 9. ' In 1946 the meeting of the Commonwealth Primc Ministcrs put on record their conviction that 
the existing methods were 'preferable to any existing arbitral machinery' which 'would not 
facilitate, and might even hamper, the combination of autonomy and unity which is characteris- 
tic of the British Commonwealth and is one of their great achievements'. Parliamentary Debates 
(Lords), vol 153, cols 1154-8 (1 7 February 1948). See Harvey, Consultation and Cooperationin 
the Commonwealth (1952). See also the same author in International Conciliation, Pamphlet No 
487 (1953). As to  the members of the Commonwealth in the U N ,  see Carter in International 
Organisation, 4 (1950), pp  247-60. As to  the results of the Commonwealth Conference of 1949, 
see Ivor Jennings, BY, 25 (1948), pp  414-20. 

§ 81 States under protection An arrangement may be ent 
one state, while retaining to some extent its separate identity 
to a kind of guardianship by another state. The circumsta 
occurs and the consequences which result vary from case to case,/ and depend 
upon the particular provisions of the arrangement between the two states con- 
cerned. 

Formerly one category of such states were the so-called 'vassal Atates', being 
I 

states under the suzerainty of another state.' These terms are now seldom used, 
although they are not wholly defunct. Thus Tibet is still sometimes said to be 
under the suzerainty of China.' Vassal states, although retaining itternal inde- 
pendence, normally had no separate international p ~ s i t i o n . ~  

I 
1 

p~ 

I ' Seegenerally o n  so-called vassal states, 8th ed of this vol, §§ 90,91 ;particularly p 189, n 1; and see 
p 190, n 3, as to  Turkish suzerainty over Egypt up  t o  1914, and p 190, n 1 and n 2 as to  British 
suzerainty over certain Indian vassal states before it lapsed by virtue of s 7(l)(b) of the Indian 
Independence Act 1947. O n  the position of both Egypt and the Indian states see cases cited at 
n 3 below, and o n  the latter see also Chacko, Hag R, 93 (1958), i, pp  181-203. ' See Parliamentary Debates (Commons), vol602, coil26 (written answers, 25 M,arch 1959), and 
Parliamentary Debates (Lords), vol 346, col 239 (6 November 1973) for the British Govern- 
ment's view to  this effect, although qualified by the condition that Tibet retainey its autonomy. 
This autonomy is accompanied by recognition of the special position of the Chinese authorities 
there: Parliamentary Debates (Lords), vol 520, col 201 1 (3 July 1990). I 

In Art  2 of theTreaty of 3 July 1914, between Great Britain, China and Tibet, $was recognised 
that Tibet was under the suzerainty of China. 

For a treaty of 1904 between Great Britain and Tibet, under which ~ r i t i h h  consent was 
required for many actions by Tibet relating to  foreign relations, see BFSP, 98 (19014-5), p 148. See 
also McCabe, AJ, 60 (1966), pp  369-71, and Rubin, ibid, pp 812-14. 1 1  

In 1951 China and Tibet concluded an agreement which provided for China to  be responsible 
for the foreign relations of Tibet: BFSP, 158 (1951), p 731. Thereafter Chinese actions tended 
increasingly towards the absorption of Tibet into China. In 1954 India and ~ h i d a  concluded an 
agreement o n  trade and intercourse between India and Tibet, Tibet being referredto as the 'Tibet 
region of China' (BFSP, 161 (1954), p 518): see also Arts 5 and 6 of the ~ inh- lndian  Trade 
Agreement 1954 (ibid, p 524). From 1950-59 Chinese actions in respect of Tibet occasioned 
considerable international concern, and were raised at the U N :  the voting of s o b e  delegations 
(including that of the UK: ICLQ,  10 (1961), p 557) was affected by doubt as to  the international 
status of Tibet, and consequently whether the matter was within China's domeitic jurisdiction. 
See the International Commission of Jurists' Reports o n  The Question of Tibetjand the Rule of 
Law (1959) and Tibet and the Chinese People's Republic(l960); Fawcett, Hag R', 103 (1961), ii, 
pp 409-17; UNYB (1959), pp  67-9, and ibid (1961), pp  138-40. See further as td the  position of 
Tibet, Sen, RG,  55 (1951), pp  417-38; C h o u d a r ~ ,  Indian Yearbook of Internabonal ~ffa irs ,  1 
(1952), pp 185-96; Alexandrowicz, AJ, 48 (1954). pp  265-74; Tien-Tseng Li, b!~, 50 (1956), pp  
394-404; van Praag, The Status of Tibet (1987). ' This was the position of the Indian vassal states of Great Britain, which had no international 
relations whatever either between themselves o r  with foreign states. (Not  t o  beconfused with the 
position of the Indian vassal states is the position of India: see § 78, n 9.) See Hallip 28; Westlake, 
i, pp  41-43, and Papers, pp 21 1-19,620-32; and Lindley, pp  195-201. See also Lke-Warner, The 

I 
! 
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Still of some contemporary relevance are protectorates. A protectorate arises 
when a weak state surrenders itself by treaty4 to the protection of astrong statein 
such a way that it transfers the management5 of all its more important interna- 
tional affairs6 to the protecting state, which becomes responsible for the interna- 
tional relations of the protected state.7 It  may even amount to  the beginning of 
the colonisation of the protected state.8 Protectorate is, however, a conception 
which lacks exact legal precision, as its real meaning depends very much upon the 
special case. The true international concept of protectorate is not always accur- 

Native States of India (1910), pp 254-79; Stimmel in Strupp, Wort, iii, pp 3-13, and Fitzgerald 
(as to Berar), LQR, 42 (1926). pp 514-20; Das, AJ, 43 (1949), pp 57-72; Fawcett, The British 
Commonwealth in International Law (1963), pp 126-8. But see Dalmia Cement Co Ltd v 
Federation of Pakistan (1959), ILR, 27, p 108; and Exparte Mwenya [I9601 1 QB 241, referred to 
at n 9. 

However, their rulers have been held entitled to the immunity from jurisdiction which, under 
international law, is accorded to heads of states abroad: see, as to the Indian vassal states of the 
UK, Statham v Statham and the Gaekwar ofBaroda [I9121 P 92; Sayce v Ameer of Bahawalpur 
[I9521 1 All ER 326; 2 All ER 64; Sirkar v Subnemonia lyen, AD, 13 (1946). No  9; Maharaja 
Rikram Kishore of Tribura v Province of Assam, ILR, 22 (1955), p 64; Bhimajii Narasu Manev 
Vijayasinvrao Ramrao Dale, ILR, 22 (1955). p 67; Darber Saheb Surangwala of Jetpur v The 
New India Assurance Co Ltd, ILR, 22 (1955). p 71. But for contrary decisions see The 
Superintendent, Government Soap Factory, Bangalore v Commissioner of Income Tax, AD, 10 
(1941-42), No  10; Bishwanath Singh v CommissionerofInmme Tax, AD, 10 (1941-42),No 11; 
Rani Amrit Kunwar v Commissioner of Income Tax (1945), ILR, 22 (1955), p 73 (holding rulers 
to enjoy limited immunity, not extending to a ruler's wife); and see 5 451, n 7. An ex-ruler was 
held not to enjoy immunity in ThakoreSaheh KhanjiKashariKhanjiv Gulam Rasul Chandbhal, 
ILR, 22 (1955), p 253. The Khedive of Egypt was held not to have sufficient status, while Egypt 
was under Turkish suzerainty, to justify the grant of immunity: The Charkieh (1873) LR4A&E 
59; but cf Solon v Mehemet Ali (1847). Phillimore, ii, p 145, holding the Khedive sufficiently 
independent to be entitled to immunity. 

By s 7(l)(b) of the Indian Independence Act 1947 British suzerainty over the Indian states 
lapsed; none of the powers previously exercised by the Crown in relation to them was transfer- 
red to India or Pakistan. Their status pending their accession to either India or Pakistan was not 
wholly clear. 'l?le issue arose in 1948 when Hyderabad, which had in 1947 concluded a 
'Standstill' Agreement with India under which India conducted Hyderabad's foreign relations, 
brought to the Security Council the matter of India's invasion of Hyderabad. There was much 
discussion in the Council whether Hyderabad was a 'State' for the purpose of Art 35(2) of the 
Charter. See SCOR, 111, Nos 109,111-12,127-9, and IV, Nos 28-9; Eagleton, AJ, 44 (1950),pp 
277-302; UN Repertoire, 2, p 252. 

See also the award in the Indo-Pakistan Western Boundary (Rann ofKutch) Case (1968), ILR, 
50, p 2, for consideration of the significance of  British suzerainty over Kutch. 

See generally n 1. 
This is the rule, but in the case of Egypt the protectorate was based upon a unilateral declaration 
on the part of Great Britain. As to the 'Protectorate'established by Germany over Bohemiaand 
Moravia in 1938, see § 55, n 6. Relations between the protected and protecting states will 
normally be internal rather than international: see Fitzmaurice, BY, 30 (1953), pp 4-5. 
A treaty of protectorate must not be confused with a treaty of protection, in which one or more 
strong states promise to protect a weak state without absorbing the international relations of the 
latter. See also § 120, as to treaty relations which, while not establishing a protectorate, 
nevertheless impose restrictions upon a state's independence. 
That the admission of consuls belongs to these affairs became apparent in 1906, when Russia, 
after some hesitation, finally assented to Japan, and not Korea, granting the exequatur to the 
consul-general appointed by Russia for Korea, which was then a state under Japanese protect- 
orate. ' See eg Ecoffard (Widow) v Cie Air France (1964), ILR, 39, p 453, at p 456. ' Advisory Opinion on the Western Sahara, ICJ Rep (1975), p 38. 
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ately reflected in the terminology used by states for their intehal or constitu- 
I tional purposes, as in the case of those British 'protectorates' formerly exercised 

over certain African tribes, acquired through agreements withlthe chiefs of the 
 tribe^:^ those 'protectorates' possessed no international status] at all. 

I 

$82 International position of states under protection The position within 
the international community of a state under protection is defined by the treaty 
of protection which enumerates the reciprocal rights and duties of the protecting 
and the protected states.' Each case must therefore be treatedlaccording to its 
own merits. Thus the question whether the protected state can conclude certain 
international treaties and can send and receive diplomatic envoys, as well as other 
questions, must be decided according to the terms of the particular treaty of 
protectorate. Recognition of the protectorate on the part of third states is 
necessary to  enable the protecting state to  rely on the provisions of the treaty of 
protection a~a ins t  third states.* But it is characteristic of a protectorate that the 
brotected st&e always has, and retains, for some purposes, a position of its own 
as an international person and a subject of international law.' Heads of State and 

I 

These British colonial protectorates probably were covered by a British declaration of war. They 
were primarily administered under the Foreign Jurisdiction Act 1890, but their constitutional 
position was not always free of doubt. See egsobhuza I I v  Miller, where theprivy Council held, 
in effect, that the Swaziland Protectorate was foreign territory and its inhabitants aliens: [I9261 
AC 518; AD, 3 (1925-26), No  28, and Note; see also ExparteSekgome [1910] 2 KB 576, andlani 
v Jani, ILR, 18 (1951), No  24. But in Exparte Mwenya I19601 I Q B  241, the Court of Appeal 
held, in respect of the Northern Rhodesia protectorate, that the relationship between the UK and 
the protectorate could be so indistinguishable from a colony that the prerogative writ of habeas 
corpus lay in respect of detention in the protectorate; cf Re Kuwait Criminal*Case No 5 I  of 1918 
as to the non-availability of the prerogative order of prohibition in the protected State of Kuwait 
(ILR, 26, p 250), and Re Ning Yi-Ching (1939) 56TLR 3, as to the non-availability of the writ of 
habeas corpus in the British Concession at Tientsin in respect of a foreigner there. In Ex parte 
Mwenya (above), the Colonial Secretary stated to the Court of Appeal that 'The North Rhodesia 
Protectorate is a foreign country within which Her Majesty has power and jurisdiction . . . The 
territory of the said Protectorate is a foreign territory under Her Majesty's piotection'. As to the 
Protectorate in Kenyasee Nyali L tdv  Attorney-General[1956] 1 Q B  1; [1957] AC 253; as to the 
Protectorate in Uganda see Ndibarema v The EnganziofAnkole (1959), ILR,27, p 275, and The 
Katikiro of Buganda v Attorney-General of Uganda (1959). ibid, p 261; as to the Nyasaland 
Protectorate, see R v Amihya (1964), ILR, 53, p 102; and on the Aden ~rdtectorate as distin- 
guished from the Aden colony see Robbins, AJ, 33 (1939), pp 700-15. ' See also § 35, and 4 41 1, as to diplomatic protection. See Puran Singh v de Souza Brothers, ILR, 
26 (1958-11), p 245, for the extent of the jurisdiction of the protecting s&te's courts in the 
protected state being dependent on the terms of the treaty of protection. BUT the law applied in 
those courts is the law of the protecting state, although the law of the protected state may be 
taken into account in those courts as evidence of local standards: A b d d  ~ a h h a n  Al-Ali da 'Ij v 
Mohamed Nur Ahmad, ILR, 26 (1958-11), p 248. See also Administration :of the Territory of 
Papua New Guinea v Guba and Doriga (1973), ILR, 71, p 39. ' Nationality Denees in Tunis and Morocco (1923), PCIJ, Series B, No  4, p127. ' It seems to have been assumed, without argument, by the ICJ that Morocco, even under the 
protectorate, retained its personality as a state in international law: Rights of United States 
Nationals in Morocco, ICJ Rep (1952), pp 185,188. See also ICLQ, 2 (1953), d358; Fitzmaurice, 
BY, 30 (1953), pp 2-5. See also Occidental Petroleum Corpn v Buttes Gas 15 021 Co (1972), ILR, 
57, p 13, for the application of the 'act of state' doctrine in relation to the acts df aprotected state; 
also Buttes Gas v Hammer [I9811 3 WLR 787, for a similar decision by thk House of Lords. 



270 I n t e r n a t i o n a l  pe r sons  

governments of protectorates enjoy the usual jurisdictional immunities in the 
courts of the protecting state4 and, probably, in those of other states. The 
protectorate is not considered a mere portion of the protecting state.' It is, 
therefore, not necessarily a party in a war6 waged by the protecting state againsta 
third state; its nationals d o  not usually have the nationality, with all its incidents, 
of the protecting state7 (although they may enjoy diplomatic protection by the 
protecting ~ t a t e ) ; ~  and treaties concluded by the superior state are not ipso facto 

' MigheN v Sultan oflohore 118941 QB 149: 8e.v of Tunis v Heirs of Ren Ayed, Sirey ( 1  895), 11, p 
1 1 ;  Duff Development Company w Government of Kelantan [I9241 A C  797; Government of 
Morocco w Laurens: AD (1929-30), No 75;  Sultan ofjobore Abubakar[l952] A C  318. Seealso 
Sucharitkul, State Immunities and Trading Activities in International Law (1959), pp 106-12. 
Under the draft Articles on Jurisdictional Immunities of States and their Property, provisionally 
adopted by the ILC in 1986 (YBILC (1986), ii, pt 2, p 13) a state under protection would appear 
to fall within the scope of the term 'State' in Art 3.1. See also § 109, n 14, for the meaning of the 
term 'State' for purposes of jurisdictional immunity; and § 81, n 3, as to immunities of states 
under suzerainty. 
See Advisory opinion of the Permanent Court on the Nationality Decree in Tunis and Morocco 
(1923), Series B, NO 4;  Cmd 1899 of 1923 (exchange of notes between France and Great Britain 
on this question subsequent to the Opinion of  the Court): and Lindley, pp 304-6. See also Re 
Montoro, ILR, 18 (1951), No 21. The Ionian Islands, while under British protection, retained 
their own maritime flag: The Ionian Ships (1885) 2 Spinks 212. See Re Sociiti Graineti2re 
Marocaine (l961),  ILR, 44, p 35; Administration of the Territory of Papua New Guinea v Guba 
and Doriga (1973). ILR, 71, p 39. But in R w Secretary of State for Home Aff ' a m ,  ex parte 
Demetrious [I9661 2 QB 194, Qatar, although a foreign state in which the Crown exercised 
jurisdiction, was held to be a 'British possession' within the terms of a statute providing for the 
return of fugitive criminals; see also R v Amihiya (1964), ILR, 53, p 102. Under the British 
Nationality Act 1981, a British protected state would be within the definition of 'foreign 
country' in s 50: but no such protected stares now exist. A British protected person is, however, 
not an 'alien': see n 7. 
See the case of T i ~ r  lonian Ships (1885) 2 Spinks 212; Philliniore, i. § 77; Scott, Cases, p 21;Pitt 
Cobbett. Leading Casecon lnternationall~aw ( 5 t h  ed, vol ii, 1931), p 50; and see Lindley,p306, 
and McNair, Opinions (vol 1 ,  1956). pp 39-40. See also Katransias w Bufgaria, Recueil TAM, 7 
(1926). p 39. In H C wan Hoogstraten v Low Lum Seng the Supreme Court of the Federated 
Malay States held, in October 1939, that the latter were at war with Germany in view of the 
unequivocal acts of  the British High Commissioner placing them in a state of war: AD, 9 
(1938-40), No 16. ' Under the British Nationality Act 1948, British protected persons were not aliens (s 32(1)), and 
they enjoyed certain advantages associated with British nationality; but not the right of entry to 
the UK (Thakrar v Secretary of State [I9741 2 All ER 261; and see also § 379, n 3) .  Under the 
British Nationality Act 1981, which largely replaced the 1948 Act, British protected persons as 
defined in ss 38 and 50(1) are not aliens (ss 50(1), 51(4)), and are eligible for registration as a 
British citizen on certain conditions being satisfied (s 4) .  See also the British Protected Persons 
Order 1982, made under s 38 of the Act, and 5 41 1, n 5.  See generally on the earlier law, Parry, 
Nlrtionality and Citizenship Laws of the Commonwealth and Republic of Ireland (1957), pp 
352-85, and other works cited at § 384, n 3 .  See also Re Ho (1975), ILR, 55, p 487; and 5 41 I, n 5. 
In Motala v Attorney-General the House of Lords held that a person could be a British protected 
person and, at the same time, a citizen of the UK and Colonies: The Times, 8 November 1991. 

A national of Tunisia, when a French protectorate, has been assimilated to a French nationalas 
regards the enjoyment of civil rights in France (Cabet de Chambine v Bessis, ILR, 18 (1951), No 
22); but a national of the protected State of Morocco was held not to be equivalent to a nationalof 
the French Union so as to be exempt from expulsion (Re Hamour Ben Brahim Ben Mohammed, 
ILR, 22 (1955), p 60). 

' See§411.n5.  
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concluded for the protected state,9 which may in certain cases remain capable of 
concluding treaties for itself.'' For acts which remain wit 
competence of the protected state o r  which are performed by o 
to it, it is that state, not the protecting state, which may be he 
otherwise it will be the protecting state which is answerable i 
When the protectorate terminates the protected state will 
sovereign independence, which has been partially in susp 
protectorate.13 

$ 83 Recent and existing protectorates In Europe there is at pTesent' one 
protectorate, namely the Republic of Andorra, which is under the jomt protect- 

I 

But treaties may be concluded by the protectlng state specifically for the protected state, and 
these will continue to bind the protected state on ~ t s  emergence from protection: ICJ Rep (1952), 
at p 193. See Louis-Ducas, Clunet, 88 (1961), pp 86-119, about Tun~sia's pos~tion regardmg 
pre-independence treatles. See also Ecoffard (Widow) w Cte Atr France (1964), ILR, 39, p 453; 
and § 595, n 5 

lo See, eg the agreements concluded by Kuwa~t  and referred to at 5 83, n 7 ,  and the 1958 Agreement 
between Saud~ Arab~a and Bahram (ICLQ, 7 (1958), p 518), and an earlter agreement between 
them in 1936 (TS N o  13 (1936)). See generally Lwtzyn ,  Hag R, 125 (1968), 111, pp 5, 51-4 

" Troche1 w finrsta, ILR, 20 (1953), p 47, Prrnce Slrman Bey v Mrnrster for Foretgn Affaalrs 
(1959-62), ILR, 28, p 79 and ILR, 44, p 1; Re Bruneton and Mtfiud (1963), ILR, 44, p 32 
Whether the due execution of trestles concluded by the protected state before the protectorate 
began 1s the respons~b~l~ty  of that state or of the protectmgstate w~l l  be hkely to depend upon the 
extent of the protectmg state's assumptron of control of the protected state's ~nternat~onal affam: 
In the case of Morocco the ICJ held that France was bound by Morocco's pre-protectorate 
treatles: Case concernrng US Natronals m Morocco, ICJ Rep (1952) at p 188 Tor an (unsuccess- 
ful) argument that a concession contract concluded by a protected state should not remam 
bmdmg on rt after the end of rts potected status, havrng been concluded when it was not In 
possession of ~ t s  full soverergn powers and thus had a colon~al character and was rmposed on the 
state, see Government of Kuwazt v Amertcan Independent Or1 Co (1982), ILR, 66, pp  519,587 

l2 Spanrsh Zone of Morocco case (1925), RIAA, 2, pp 615,649, the Studer Clarm (1925), tbtd, 6 ,  p 
149. " See Magher Stngh w PrtnapalSecretary of the Jammu and Kashmrr Government, ILR, 20 (1953), 
p 4 .  In the agreements termmatlng B r ~ t ~ s h  protection over Bahram and Qatar those states were 
referred to as 'resumtng' full mternattonal respons~b~hty as soverelgn and mdependent states: TS 
No  78 (1971) and No  3 (1972) ' Of former protectorates In Europe the followmg may be ment~oned: 

(1)The Pr~nc~pa l~ ty  of Monaco, wh~ch was under the protectorate of Spam from \523 to 1641, 
afterwards of France untd 1814, and then of Sardtn~a, became through desuetude a full soverelgn 
state, smce Italy never exerc~sed the protectorate The present status of Monaco 14 not easy to 
class~fy By a treaty of 17 July 1918, between France and Monaco, France 'assure a 1dpr1nclpautk 
de Monaco la defense de son mdependance et de sa souverameti et garantlt I '~nt&~rrte de son 
terntom' (see Fauchtlle, § 178 (wrth b~bl~ography), Moncharvdle, RG, 27 (1920), pp 217-32, 
Ruzk, RI, 3rd series, 2 (1921), pp 330-46 ( ~ n c l u d ~ n ~  text of treaty of 17 July 1918), Roussel- 
Desp&res, RI (Pans), 6 (1930), pp 531-43) Monaco agreed that its mternational relat~ons 
chould always be the object 'd'une entente prealable' between the two governments, and that rn 
the event of a vacancy In the Crown of Monaco 'notamment faute d'hCr~t~erd~rect ou adopt~f'  the 
terntory of Monaco would form, under the protectorate of France, an autonomous; state (Th~s 
treaty IS recogn~sed by the parttes to the Treaty of Peace w ~ t h  Germany of 1919: see Art 436 ) 
U n t ~ l  that event happens, ~t seems preferable to regard Monaco as an mdependent state tn close 
alllance w ~ t h  France. In Aprd 1937 the Prlnclpallty of Monacoaccepted generally the jurrsd~ctron 
of the PCIJ and adhered to the Opt~onal Clause of Art 36 of the Statute: see PCIJ, Sertes E, No  
13, pp 71-3; thrs exp~red In 1942 (rbrd, N o  16, pp 50 and 57). Relat~ons between Monaco and 

I 
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orate of France and Spain.' Outside Europe3 most of the states which were 
formerly under the protectorate of another are now again independent states. 
These include Tunis (formerly under French protection) and Morocco4 (former- 
ly part under French, part under Spanish,5 protection); Tangier$ certain states in 

France were further regulated by a convention signed in 1951, which was replaced by further 
conventions concluded in 1963: RG, 67 (1963). pp 907-1 1,976-86. Monaco is represented in 
France by an ambassador, but France only has a consul-general in Monaco: RG, 82 (1978),p900. 
Monaco is a member of several international organisations including some specialised agencies, 
such as UNESCO, WHO, UPU, IAEA, ICAO, WIPO and ITU, and was separately repre- 
sented at, eg the Geneva Conference on the Law of the Sea 1958, the Vienna Conference on the 
Law of Treaties 1969, and the Helsinki Conference on Security and Cooperation in Europe 
1973-75. Monaco, although 'situated outside the territory of [France]' forms part of the customs 
territory of the EEC: see EEC Council Reg 1496/68, Art 2. See generally Callois, Le Rigirne 
international de la Princxpauti de Monaco (1964); Rousseau, Droit internationalpublic (vo12, 
1974). pp 332-9. 

(2) The Free City of Danzig was created a separate state by Arts 100-8 of the Treaty of Peace 
with Germany in 1919 and 'placed under the protection of the League of Nations': see 8th edof 
this vol, p, 194, n. For the extensive literature as to the status of the Free City of Danzig while 
under Pohsh protectorate before the Second World War, see 7th ed of this vol, p 176, n; and see 
Verzijl, International Law in Historical Perspective (vol 2, 1969), pp 510-45; Turack, BY, 43 
(1968-69), pp 209-12 (as to passports issued by Danzig); Rousseau, Droit internationa[pub/~ 
(vol 2, 1974), pp 423-30; Crawford, The Creation of States in International Law (1979), pp 
160-66; Hannum, Autonomy, Sovereignt,y, and Self-Determination (1990). pp 375-9. 

(3)San Marino has been described as aprotectorateof Italy. Seeeg 7th ed of thisvol, p 176,and 
Fauchille, § 181. However, see Sottile, La RQublique de Saint Marin (1924). San Marino's 
relations with Italy are governed principally by conventions concluded in 1862,1872,1897 and 
1939 (BFSP, 143 (1939), p 537: it has been amended several times). It seems that San Marino 
concludes treaties in its own name. See eg the Exchange of Notes of 12 September 1949, between 
the UK and San Marino on the abolition of visas: TS N o  70 (1949). San Marino is a party to the 
Statute of the ICJ (see GA Res 806 (VIII) (1953) and UNTS, 186, p 295), and was separately 
represented at eg the Vienna Conferences on Consular Relations 1963 and on the Law of Treaties 
1969, as well as at the Helsinki Conference on Security and Cooperation in Europe 1973-75. 
Although 'situated outside the territory of [Italy]', San Marino forms part of the customs 
territory of the EEC: EEC Council Reg 1496/68, Art 2. San Marino became a member of the 
Council of Europe in 1988, and is also a member of the UPU, WHO,  UNESCO, ITU and 
WIPO. 

"is protectorate is exercised for Spain by the Bishop of Urgel. As regards the international 
position of Andorra, see Vilar, L'Andowe (1905); Fauchille, § 177(2); Gouli, in RQertoire,i,pp 
562-6; Rousseau in Symbolae Verz$(1958), pp 337-46, and Droit internationalpublic (vol2, 
1974), pp 342-7; and see AFDI, 30 (1984). p 950, and 32 (1986), p 962. 

See also the decision of the French Court of Cassation in Re Soidti  de Nickel (1933), Sirey 
(1935). 3, 1, with a note by Rousseau: AD, 7 (1933-34), N o  21. In Massip v Cruzel, ILR, 18 
(1951), No  23, the Tribunal de Perpignan (France) held that Andorra was neither a foreign state 
in relation to France nor a sovereign state, and that an Andorran subject was therefore not bound 
to deposit security for costs; and see ILR, 39, p 412, for the decision of the Court of Cassation in 
this case, in 1960. See also Re BoedeckerandRonski(1962), ILR, 44, p 176, in which, as in thelast 
cited case, Andorra was regarded as a 'fief without international personality'; Elsen v Bouillot, 
RG, 72 (1968). p 857- and see Riera, ihid, pp 361-80. See also Re Lothringer (1962), ILR, 44, p 
182; Armengol o Mutualitl Sociale Agrrcole de I'NPrarrlt (1966). ILR, 47, p 135; Elsen v 'Le 
Patrimoine' (1)  and (2)  (1971). ILR, 52, p 14; ForneNs v Ministgre Public (1969), ILR, 52, p 26; 
Courtiolv Chappard, RG, 88 (1984), p 974, holding that Andorra was not a sovereign state, but 
equally that it was not to be treated as part of France (and that therefore decisions of its courts 
were not to be treated as French decisions). In Drozd and Janousek v France and Spain (App 
12747/87) the European Commission of Human Rights concluded, in its report of 11 December 
1990, that the relationship between France and Spain, and Andorra, was such that France and 
Spain had not, by virtue of their ratification of the European Convention on Human Rights, 
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1 
extended the application of the Convention to the territory of Andorra, and were not responsible 
for the actions of the courts of Andorra. Andorra is a party to certain treaties, including the 
Universal Copyright Convention 1952, and has signed the ~onven t io$  for the Protection of 
Cultural Property .in the Event of Armed Conflict 1954. 1 .  ' On the American continent theUSA established for a time a relationship k ~ t h  Cuba, Panama, the 
Dominican Republic, Haiti and Nicaragua which, while implying the &ht of intervention on 
the part of the USA in certain cases (see § 137, n 37) and important restrictions on the freedom of 
foreign policy, did not exhibit the characteristics of a protectorate as desdribed above. See Hyde, 
i, $9 19-24; and Kunz, Staatenverbind~n~en (1929), pp 301-4, who regards the relation as one of 
'quasi-protectorate.' As to the relationship between the USA and ~ u e r t b  Rico, see § 84, n 21. 

See also the US Act to provide for the complete independence of the Philippine Islands of 24 
March 1934 (48 Stat at L 456), which provided in 2(a), para 10, that i n  the transitional period 
Umited to ten years, foreign affairs would be under the direct supervision and control of theUSA. 
SeeToynbee, Survq, (1933), pp 544-74; Documents (1934), pp 419-47; Gilmore, Iowa Law Rev, 
16 (1930), pp 1-19; Friede, ZoV, 5 (1935), pp 172-88; Hayden, Foreign Affairs (USA), 14 (1935). 
pp 639-53; Harrington, International Affairs, 15 (1936), pp 268-88. It was held in 1938, in 
Bradford v Chase National Bank of New York, that the Philippine Fommonwealth was a 
sovereign state and that its property was, therefore, immune from the jurisdiction of thecourts of 
the USA: 24 F Suppl28; AD (1938-40), N o  17. See also ibid, N o  18, ;here, in Suspine et a1 v 
Compariia Transatlantica Centroamericana, it was held that citizens of the Philippines were 
subject to the US neutrality legislation. In MIV Monusco Inc v   oh missioner of Internal 
Revenue the USA was regarded as having exercised a protectorate ovdr the Philippines up to 
independerice in 1946, so that the Philippines was a'foreign country' for purposes of US tax laws: 
ILR, 23 (1956), p 29. The Philippine Commonwealth was invited to the San Francisco Confer- 
ence in 1945 and is a member of the U N ;  the Philippines became formally independent in 1946. ' As to Morocco see Arts 141-146 of the Treaty of Versailles, and Rouard de Card, Le Traitd de 
Versailles et le protectorat de la France au Maroc (1923). As to Tunis and Morocco see the 
Advisory Opinion cited at § 82, n 5, and Winkler, La Nationalit; dans leiprotectorats de Tunisie 
et du Maroc (1926), pp 17-52; and the judgment of the ICJ in the case concerning Rights of 
United Stater Nationals in Morocco, ICJ Rep (1952), p 185. See also ReSocittC des Phosphates 
Tunisiens (1929), decided by the French Conseil d'Etat, AD, 5 (1929-30), N o  12 and Note; and 
Mackay Radio and Telegraph Co v El Khadar (1954), AJ, 49 (1955), p~ 267,413. O n  capirula- 
tions in Morocco see § 406. O n  the recognition by the US of the French Protectorate over 
Morocco, see Rouard de Card, Les Etats -~nis  d'AmCrique et leprotectorht de la France en Maroc 
(1930). See Fitoussi and Binazet, L'gtat tunisien et leprotectorat francaif(2 vols, 1931). See also 
Maresco, Les Rapports des droits publics entre la Mdtropole et les Colonies, Dominions et autres 
territoires d'outremer (1937) and De Laubadtre, Etudes Georges Scelle (lo1 i, 1950). pp 315-48. 
Tne protectorates over Tunis and Morocco were terminated in 1956: see documents in AJ, 51 
(1956). pp 676-87. I 

See, for various questions of state responsibility and others connected with that protectorate, the 
award of Huber in the Spanish Zone of Morocco Claims case between Great Britain and Spain 
(1924), RIAA, 2, p 615. I 
The Tangier Zone was a curious specimen of a protectorate. It was administered by an interna- 
tional body under powers delegated by the Sultan of Morocco, which in turn was a French 
protectorate. According to the Treaty of 1923 the protection in foreign;countries of Moroccan 
subjects of theTangier Zone is entrusted to France (Art 6). O n  the other Hand, treaties concluded 
by Morocco (ie by France on behalf of Morocco) extend to Tangier only with the consent of the 
international legislative assembly of the Zone. Treaties to which all the powers signatories of the 
Act of Algeciras were parties apply automatically to the Zone (Art 8). O n  I4 June 1940, Spanish 
troops invaded the Zone and on 4 November the Spanish army of oc2ppation terminated the 
activities of the administration under the Treaty; Great Britain and a number of other signatories 
of theTreaty protested. See Delore, AJ, 35 (1941), pp 140-45. As the res?lt of a Conference held 
in Paris in 1945 the position as it existed before 1940 was restored: j ~ m d  6678 (1945). See 
generally on Tangier, TS N o  23 (1924) for the Convention organising tke Tangier Zone; TS N o  
25 (1928), for the Convention of 1928; AJ, 23 (1929), Suppl, pp 235-84;see vol I1 of this work 
(7th ed), § 72(8), and Ruzi, RI, 3rd series, 5 (1924), pp 590-629; von Gravenitz, Die Tangier- 
Frage (1925); Cot, Clunet, 52 (1925), pp 609-27; Weir Brown, JCL, 3rd series, 7 (1925): pp 
86-90; Fitzgerald, RG, 34 (1927), pp 145-70; Hudson, AJ, 21 ( 1 9 2 7 ) ) ~ ~  231-37 (the Mtxed 
Court); Toynbee, Survey (1929), pp 189-201; Charles, Le Statut de rahger (1927); Stuart, The 
International City of Tangier (2nd ed, 1955); Baldoni, La zona di Tangers (1931), and Rivista, 22 

I 
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the Persian Gulf, namely Kuwait, Bahrain, Qatar and the Trucial States (all 
formerly under British protection);7 the Malay States8 (formerly under British 
protection); and Bhutan (formerly under Indian protection).9 Brunei ceased to 
be a British protected state after the conclusion of an agreement between the 
United Kingdom and the Sultan in 1971.1° 

- p~ - -- - - 

(1930). pp  396-414,542-82; Gutteridge, BY, 30 (1953), pp  498-506 (on the 1952 reform of the 
Mixed Court); Nadelman, AJ, 49 (l955), pp 506-1 7; Rousseau, Droit internationalpublic(vol2, 
1974), pp 430-40. 

The special international status of Tangier was ended in 1956; see TS N o  9 (1957); Gutteridge, 
BY, 33 (1957), pp  296-302; and AJ, 51 (1957), pp  460-66. ' See generally AI-Baharna, The Arabian Gulf States, their Legal and Political Status and their 
International Problems (2nd rev ed, 1978). See Prmn Singh v de Souza Brothers, ILR, 26 
(1958-11), p 245; Abdul Rahman AI-Ali da 'I; z. Mokamed Nur Ahmad (1957), ibid, p 248. 

Kuwait was admitted to  the U N  in 1963, and Bahrain, Qatar and the Union of Arab Emirates 
in 1971. As to  Bahrain see Tadjbakhche, La Queslion des Iles Bahrein (1960); see also AIBakerv 
Alford [I9601 A C  786, 804-805. The termination of Bahrain's protected status required prior 
settlement of the dispute between the UK and Iran as to sovereignty over Bahrain. This was 
achieved through the goodofficesof thcsccretary-Gcncralof the U N :  see Al Baharna, ICLQ,22 
(1973). pp  541-2, and documents in II.M, 9 (1970), pp 787-805. Bahrain resumed full interna- 
tional responsibility as a sovereign and independent state in 1971 (TS N o  78 (1971)), although 
Bahrain had, eg, concluded some treaties earlier (see § 82, n 10). See Gordon, AJ, 65 (1971), pp 
560-68. Kuwait's protected status was formally ended in 1961 (TS N o  93 (1 961): see also TS No 
64 (1968)), although even before then Kuwait had exercised certain international powers herself: 
eg by becoming, in 1959, aparty to the  Convention for the Safety of Life at Sea 1948, and, in 1960, 
a party to  the International Civil Aviation Convention 1944, as well as by participating in certain 
international organisations, such as U P U  (in 1960), U N E S C O  (1960), and IMCO (1960). 
Qatar's protected status (as t o  which see R v Secretary of State for Home Affairs, ex parte 
Demetriorts 119661 2 Q B  194) was ended in 1971 (see TS N o  3 (1972). As to  the Trucial States, 
their protected status was terminated contemporaneously with the establishment as a sovereign 
and independent state of the Union of Arab Emirates, of which all the Trucial States (with the 
exception of Ras al Khaimah) werc nirmhcrs: scc TS No 34 (1972)). In Bnttcr Gas v Hammer 
[I9811 3 W1.R 787 the Foreign Secretary supplicd the Court  with a certificate stating that 
between 9 September 1969 and I December 1971 (the relevant period for purposes of the 
litigation) the British Government recognised the State of Sharjah (at the time one of the Trucial 
States) as an independent sovereign state in special treaty relations with the UK, by virtue of 
which treaty relations the British Government was generally responsible for the conduct of 
Sharjah's international relations and for its defence (at pp 800-801). 
Namely Johore, Tahang, Negri Sembilan, Selangor, Perak, Kedah, Perlis, Kelantan and Treng- 
ganu. See 8th ed of this vol, p 196, n, and Rubin, lnternationalPersonality of the Malay PeninruL 
(1 974). 
After India became independent in 1947 it was necessary for India to  review the relations with 
Bhutan which had been established while the UK had authority in India. A treaty between India 
and Bhutan was concluded on 8 August 1949 (for text see Ram Rabul, Modern Bhutan (1971),p 
155) in which Bhutan agreed 'to be guided by the advice of the Government of India in regard to 
its external affairs' (Art 2). Although this led to  doubts about Bhutan's status as an independent 
state (see Poulouse, ICLQ,  20 (1971), pp  195-212), Bhutan became a member of the U N  in 1971 
(GA Res 2751 (XXVI)). 

Sikkim's position had been similar to that of Bhutan, and for the same reasons a treaty between 
India and Sikkim was concluded on 5 December 1950. This confirmed Sikkim as an Indian 
protectorate (Art 2), India undertaking responsibility for the defence and foreign relations of 
Sikkim (Arts 3 and 4): see Documents on Foreign Policy of India 1947-58 (1958). p 27 (published 
by the Indian Parliament). In 1973 India, under an agreement concluded on 8 May 1973, became 
more closely involved in the administration of Sikkim, and Sikkim became an 'associatedstate'of 
India the following year. Sikkim became a full state of India in May 1975. See Fischer, AFDI,20 
(1974), pp  201-14. 

l o  Cmnd 4932, amending an earlier treaty of 1959 (BFSP, 164 (1959), p 38). Under the 1971 treaty 
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Moresco, Hag R, 55 (1936), i, pp 513-90 Van Asbeck, ibzd, 71 (1947),%, pp 349-472, 
and Grotzus Sonety, 39 (1953), pp 5-30 Internatzonal Conalratzop (1947), N o  
435 Fawcett, BY, 26 (1949), pp 85-93 Kelsen, Law of the Unrted ~ h i o n s  (1950), pp 
550-66 Fox, Internatzonal Organzsatzon, 4 (1950), pp 199-218 Johnson, YB of World 
Affairs (1951), pp 226-31 Eagleton, AJ, 47 (1953), pp 88-93 Toussaint, YB of World 
Affairs (1954), pp 141-69 Sandy, The Unzted Nations and ~ e ~ k n d e n t  Peoples 
(1956) jenks, Common Law of Manktnd(l958), pp 231-54 Nawax, d d u n  Year Book 
of Internatzonal Affazrs, 11 (1962), pp 3-47 Fawcert, The Br~tzsh ~o f rnonwea l th  m 
Internatzonal Law (1963), pp 106-15, 138-43 Higgins, Development of Internatzonal 
Law through the Pohtzcal Organs of the Unzted Natzons (1963), pp 90-106,110-18 de 
Yturriaga, YB of World Affairs (1964), pp 178-212 Castles in Internatzonal Law zn 
Arstrah (ed O'Connell, 1965), pp 368-400 Roberts-Wray, Commonwealth and Colo- 
nial Law (1966) Measures taken wzthzn the Unzted Natzons zn the Fzeld of Human Rzghts 
(a study prepared by the U N  Secretary-General, 1967) (UN Doc AICONF 3215), paras 
81-141 Emerson in The Relevance of Internatzonal Law (eds Deutsch and Hoffman, 
1968), pp 153-74, and Internatzonal Relatzons, 3 (1970), pp 766-81 Bleckmann, Das 
Franzoszche Kolonralrezch und dze Grundung neuer Staaten (1969) Goodrich, Hambro 
and Simons, Charter of the Unzted Natzons (3rd ed, 1969), pp 448-63 Gutteridge, The 
Unzted Natzons m a Changtng World (1969), pp 48-71 El Ayouty, TheiUnzted Natzons 
and Decolonzsatzon (1971) Crawford, The Creatzon of States zn Internatzonal Law 
(1979), pp 84-106, 356-84 Dale, The Modern Commonwealth (1983), pp 202-204, 
264-5, 305-20 Cot and Pellet, La Charte des Natzons Unzes (1985), pp 1061- 
75 Simma (ed), Charta der Vereznten Natzonen (1991), pp 878-88 See also § 85, n 14, 
for a bibliography on the self-determination of peoples. 

§ 84 Colonies While it is necessary t o  distinguish from fully sovereign states 
those which are under some kind of protection, these latter arei equally to  be 
distinguished from colonies and other similar overseas dependent territories.' In 
general, while protected states possess in varying degrees some element of 
separate statehood and are essentially foreign states over which the protecting 
state has extensive powers of control, particularly as regards foreign relations, 
colonies and similar dependent territories possess n o  separate, statehood o r  

I 

the U K  was responsible for the conduct of Brunei's foreign relations but ~ r u n g i ' s  defence was a 
matter for consultation rather than an obligation upon the UK. Since 1971 the U K  regarded 
Brunei as an independent Sultanate in treaty relationship with the UK. For th'e purposes of the 
British Nationality Act 1948 Brunei remained a protected state for the time Geing: SI 1978 N o  
1026. Under an agreement signed o n  7 January 1979 Brunei resumed its jfull international 
responsibility as a sovereign and independent State' at the end of 1983: TS N o  21 (1984), Art  6. A 
Treaty of Friendship and Cooperation was concluded and entered into force 4" the same dates: 
TS N o  25 (1984). Brunei is a member of the Commonwealth. 1 ' It has been said that the essential factor distinguishing international states (whether full o r  part 
sovereign) from entities which are neither states nor international persons is $bat the latter lack 
the capacity to  enter into treaty o r  other international relationships either d i r 4 d y  o r  mediately: 
such entities 'cannot, as szrch, enter into separate international relationships athll, even through 
theagency of another entity': Fitzmaurice, BY, 30(1953), p 2, n 2; seealso Hyde, i, pp22-3. The 
practice of including in many multilateral treaties a so-called 'territorial (or colonial) application 
clause' (see § 621) which is usually phrased in terms wide enough to  refer equally to  protected 
states, colonies and other dependent territories, blurs the distinction betdFen the different 
categories of territories. 



276 Internationalpersons 

sovereignty: it is the parent state alone which possesses international personality 
and has the capacity to exercise international rights and duties. The parent state 
may, and often does, grant a colony a degree of internal autonomy,2 and even 
certain powers in external affairs, but from the parent state's point of view this is 
a revocable delegation of the exercise of part of the parent state's sovereign 
powers. Parent states have varied and even annulled the constitution they have 
previously granted to a colony, as the United Kingdom did in respect of British 
Guiana in 1953: Southern Rhodesia in 1965,4 and Anguilla in 1971.5 

The degree of internal authority possessed by colonial territories varies great- 
ly, as d o  their legal relationships with their parent state.Wften the colony and its 

- -  ~-p~p 

In the Case concerning the Interpretation of the Statute of the Memel Territory (1932) the PCIJ 
held that the grant of autonomy to a territorial unit does not result in a division of sovereignty ina 
way disturbing the unity of the state: Series A/B, No  49. p 313. The grant of even very wide 
autonomy does not divest the grantor of sovereignty: see the Lighthouses in Crete and Samos 
Case (1937), PCIJ, Series AIB, N o  71, and see § 170(2). See also § 34, n 8. ' British Guiana (Constitution) (Temporary Provisions) Order in Council 1953, Art 3. 
Southern Rhodesia Act 1965 and the Southern Rhodesia Constitution Order 1965. Before its 
illegal declaration of independence in 1965 Southern Rhodesia was constitutionally a very 
advanced colony: see Fawcett, BY, 41 (1965-66), pp 103-107; Roberts-Wray, Commonwealth 
and Colonial Law (1966). pp 748-53. Southern Rhodesia was a member of the ITU and the 
GATT, an associate member of WHO, and a component of the British Overseas Territories 
member of UPU and WMO. After the illegal declaration of independence in 1965 authority for 
Rhodesian representation at meetings of those bodies was withheld by the British Government; 
for the cancellation of Southern Rhodesia's signature of the Final Act of an ITU plenipotentiary 
conference on the day after Southern Rhodesia's illegal declaration of independence, the British 
Government having given notice that Southern Rhodesia's delegation's full powers had expired 
on the date of the illegal declaration, see Blix, Hag R, 130 (1970). ii, p 675, n 57. See generally 
§ 55, n 7, as to Southern Rhodesia's illegal declaration of independence and its consequences. 
Anguilla Act 1971; Anguilla (Administration) Order 1971. ' See generally Blaustein and Blaustein, Constitutions ojDepenAencies and Special Sovereignties 
(1975). The position of British colonies and dependent territories is fully considered by Roberts- 
Wray, Commonwealth and Colonial Law (1966). pp 40-47.99-1 12,117-26 and 655ff. See also 
Fawcett, The British Commonwealth in International Law (1963), pp 106-43, O'Connell and 
Riordan, Opinions on Imperial Constitutional Law (1971); Dale, The Modern Commonwealth 
(1983), pp 305-20, and the relevant sections in The Commonwealth Yearbook, published 
annually by the Foreign and Commonwealth Office, London. 

The position of British colonies is characterised mainly by a prohibition against extra- 
territorial legislation being enacted by the colonial legislature, and against the enactment of 
legislation repugnant to laws enacted by the UK which extend to the colony. See the Colonial 
Laws Validity Act 1865; Macleod v Attorney-General for New South Wales [I8911 A C  455; 
Nadan v R [I9261 AC 482; Croft v Dunphy 119331 AC 156; O'Connell, LQR, 75 (1959), pp 
31 8-32. For the purposes of UK Acts of Parliament the term 'colony' is defined in Sched 1 to the 
Interpretation Act 1978; see also para 4(3) of Sched 2, and the definition of 'British possession'in 
Sched 1. 

Note particularly the distinctive position of the Channel Islands and Isle of Man, which arenot 
part of the UK (although they are included in the term 'British Isles'), and which enjoy an ancient 
and substantial local autonomy, and for whose defence and international relations the UK is 
responsible: see generally on the position of those Islands, Roberts-Wray, op cit, pp 672-7; 
Simmonds, CML Rev, 6 (1969), pp 156-69, ibid, 7 (1970), pp 454-65, and ibid, 8 (1971), pp 
475-84; Report of the Royal Commission on the Constitution, 1969-73 (Cmnd 5460), vol 1, pt 
XI; Parliamentary Debates (Commons), vol29, cols 172-3 (written answers, 21 October 1982); 
and 5 621, n 4. In Chloride Industrial Batteries Ltd v F & W Freight Ltd [I9891 3 All ER 86 the 
island of Jersey was held not to be a sovereign state and not competent to enter into an 
international convention on its own behalf. See also the Gillow Case (1986), ILR, 75, pp 562, 
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parent state are regarded as legally separate, so that, for erample, the coiony may 
be regarded as having its own assets and being responsible for its own debts and 
wrongful acts.' Each case must be considered on its merits, in the light of the 
purpose in mind,' and in the knowledge that the various classifications of 
territories are primarily a matter of convenience and cannot be applied inflexibly. 
It is also important to  note that the designation given to a territory as a matter of 
internal o r  constitutional law may not reflect its proper characterisation in 
international law.9 In particular, the adoption of a constitutional structure by 
which overseas territories, however distant, are constituted as p o k n c e s  or 
departments of the parent state, on an equal footing with provinces or depart- 
ments in the metropolitan territory of the state, may not be sufficient 
render them any the less in substance colonial territories." 

581-3, as to the non-extension of Protocol No  1 to the European Convention on Human R~ghts 
to Guernsey. The status of the Channel Islands In relation to the UK, in the context of maritime 
jurisdiction, was considered in the UK-France ContinentalShelfArbrtartton (1977). ILR, 54, pp 
6, 92-9. 

As to the Isle of Man see Case N o  32/79, Commrssron v United Krngdom [I9731 ECR 2403, 
2423, 2444. 

As to the position of Australia's overseas territories see Castles in Internatronal Law m 
Austrah (ed O'Connell, 1965), pp 292-400. 

Although a dependent territory is subject to the authority of the metropolitan state, the 
European Commission of Human Rtghts has held it not to be within that state's jurisdiction for 
the purpose of securing the application to such a territory of a treaty applying to all persons 
within the state's jurisdiction, since the treaty in question contained a territorial applicat~on 
clause the procedures of which had not been used: But Van Thanh v Unrted Krngdom, decided 
on 19 March 1990. 

' See Montefiore v The Belgtan Congo, ILR, 22 (1955). p 226, and subsequent proceedings In ILR, 
23 (1956), p 191 and (1961), ILR, 44, p 72; Etat Belge v Dumont and Etat Belge v Prttacos (1966), 
ILR, 48, pp 8,20,23; Dupont v Belgrum (M~nrster ofFrnance) (1968), ILR, 69, p 24; Poldermans 
v State of the Netherlands, ILR, 24 (1957), p 69; Syndicat Indipendant des Fonaropnarres du 
Condomrnrum des Nouvelles Hebrzdes (1970), ILR, 57, p 116. A colony may also hav? a form of 
nationality distmct from that of its parent state, and conferring rights primarily in relation to the 
territory of the colony and only in a limited degree in relation to the parent state: see eg Brmsh 
Nationalitv Act 1971. Part 11. and 6 384, n 3. See also Mrntstry ofHome Affarrsv Kemalr (1962), 
ILR, 40, p'191. And see § 66;n 26."see also p 227, and text a; nn 23,24 below, as to the separate 
international identity of colonies. 
This is important in interpreting and applying the statutes of a third state: see eg Ying 
v Kennedy (1961), ILR, 32, p 237, holding Hong Kong a 'country' for purposes of a US 
nationality and immigration legislation. I 

See § 81, n 9, as to British 'protectorates'which were not protected states in the true inpnational 
sense, but were in some ways nearer to colonies in status. 

lo French dependent territories overseas were, by the Constitution of the Fifth ~ c ~ u d ~ i c  (1958), 
given the choice of remaining overseas territories or overseas departments of the ~ e ~ b b l i c ,  or of 
becoming overseas departments if not already such, or of becoming, singly or in groups, 
members of the French Community (as to which see 5 74, n 6). O n  1 January 1990 Mgrtinique, 
Guadeloupe, Reunion and French Guiana were overseas territories; Mayotte, and ~ t i ~ i e r r e  and 
Miquelon had the status of 'territorialcollectivities'; and New Caledonia(with its dependencies), 
French Polynesia, French Southern and Antarctic Territories, and Wallis and Fututa Islands 
were overseas territories; French Polynesia was also a separate member of the French gommun- 
ity. The French overseas departments were held to be 'an integral part of the [French] Republic' 
in Case No  148/77 Hansen v HZA Flensburg [I9771 ECR 1787. As to French #ependent 
territories generally, see Bleckmann, Das Franzosiche Kolonialreich und die Grund~kng neuer 
Staaten (1969). 

As to certain Portuguese colonial territories, see § 85, n 9. 
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Since colonies have no separate statehood or sovereignty1' they cannot send or 
receive diplomatic envoys, o r  conclude treaties:I2 and a treaty concluded by the 
parent staie possessing sovereignty over the colony will be binding also 
in respect of the colony (except in certain circumstances, such as where the treatv , .  . 
exprekly or  by necessary implication provides otherwise).13 Colonies are ni t  
separately responsible in international law for damage caused by their acts to 
foreign interests: this too is a matter for the parent state as is the claiming of 
international rights enjoyed in respect of the colonial territory. 

Despite this, however, colonial territories may occasionally participate direct- 
ly in the activities of the international community, usually in those fields within 
which they have self-g~vernment . '~  They will often in this way be acting 
formally in the capacity as agent for the parent state, as, for example, when 
concluding treaties. This is essentially a delegated power, the colony being 

An attempt to institute legal proceedings against a colony may nevertheless be met by a plea of 
sovereign immunity since although the colony may not in its own right be entitled to immunity, 
proceedings against a colony may be regarded as amounting to proceedings against the parent 
state and thus as attracting sovereign immunity. See Huttinger v Upper Congo-Great African 
Lakes Railway Co, AD, 7 (1933-34), N o  65; Isbrandtsen v Netherlands East Indies Govem- 
ment, AD, 14 (1947). N o  26; van Heyningen v Netherlands Indies Government, AD, 15 (1948), 
N o  43; Montefiore v Belgian Congo, ILR, 22 (1955), p 226, and further proceedings in ILR, 23 
(1956). p 191, and (1961), ILR, 44, p 72: Pittaros v Etat Belge (1966), ILR, 48, p 20; Etat Belgev 
Dumont (1966). ILR, 48, p 23. See generally Sucharitkul, State Immunities and Trading Activi- 
ties in International Law (1959), pp 106-12. Insofar as a colony is a legal entity of a state which is 
distinct therefrom and is capable of suing or  being sued, it may, under Art 27 of the European 
Convention on State lmmunity 1972, be proceeded against in the same manner as a private 
person, except in respect of acts performed in the exercise of sovereign authority. That is also the 
effect of s 14(1) and (2) of the State Immunity Act 1978, enacted in the UK. However, in the USA 
under the Foreign Sovereign Immunities Act 1976 (ILM, 15 (1976), p 1388) the term 'foreign 
State' is defined in such a way as could include colonics (see also ILM, 12 (1973), pp  134-5). 
Under the draft Articles on Jurisdictional Immunities of States and their Property, provisionally 
adopted by the ILC in 1986 (YBILC (1986). ii, pt 2. p 8) a colony would appear to be capableof 
being considered as a political sub-division of a state and, if performing acts in the exercise of the 
sovereign authority of the state, as falling within the scope of the term 'State' in Art 3.1, and of 
benefiting accordingly from the immunities provided in the draft articles for states. 

" See nn 15 and 16, as to general and a d  horentrustments of treaty-making power to  colonies. The 
U N  Secretariat will not accept for registration a treaty concluded between a state and a 
government of a dependent territory unless the treaty is formally binding on the state responsible 
for the conduct of foreign relations of the dependent territory, so that that state can be shown in 
the Register as a party to the treaty: UN Repertoire, 5, p 295. 'Dependent territories have no 
capacity to bind themselves by treaties on the international plane': U N  Juridical YB (1974), pp 
197, 198. For some earlier Opinions of the Law Officers of the Crown on treaty-making In 
relation to colonies see O'Connell and Riordan, Opinions on Imperial Constitutional Law 
(1971), pp 368-87. See also Public Prosecutor and  Customs Administration v Schreiberand Air 
France, ILR, 24 (1957), p 54. And see generally McNair, Law of Treaties (1961), pp 116-19; 
Lissitzyn, Hag R, 125 (1968), iii, pp 5-87, especially 64-82; and § 595, nn 6-8. As to the 
extension to colonies and other dependent territories of treaties concluded by the parent state 
and their conclusion by the parent state solely in respect of a dependent territory, see § 621. 

" See9621. ' A territory which is self-governing in the matters to be dealt with at a conference called by the 
U N  Economic and Social Council, but which is not responsible for the conduct of its foreign 
relations, may be invited to participate in the conference if the state responsible for its foreign 
relations approves and if the Council decides in favour of such participation: GA Res 366 (1%') 
(1949). See also Deener in International and Comparative Law of the Commonwealth (ed 
Wilson, 1968), pp 40-62. 
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entrusted with the exercise of the treaty making power vested in the parent state. 
The entrustment may be either general in relation to certain subjects,15 or ad hoc 

1 in relation to a particular treaty;I6 it will often be expressly recited in the treaty. 
Again, some colonial territories have certain membership rights iri some interna- 
tional organ is at ion^.'^ In such cases the colonial territory possesses the limited 
international position in question not so much by virtue of any inherent interna- 
tional status of its own as by virtue of the express acceptance or conferment of it 
by the states concerned (as expressed, for example, in the constituent instrument 
of the organisation). 

In some cases, however, particularly as a dependent territory advances to- 
wards full independence, it may not be clear whether a territory is,a colony or  has 
already acquired some independent status. The development of the British 
Dominions between the First and Second World Wars affords several examples 
of special relationships reflecting the gradual increase in status of a country in its 
progress towards independence.I8 Similarly, the associated states established by 

l5 See eg Art 73 of the S~ngapore (Const~tut~on)  Order 1958, and the cornmunlcatlon from the 
B r m h  Government to the Government of S~ngapore, quoted In E Lauterpacht, ICLQ, 10 
(1961), p 576 Southern Rhodes~a was also entrusted wnh certam general powers of concluding 
trestles, by vrrtue of wh~ch,  for example, rt became a party to  the Internat~onal&Vheat Agreement 
1962 (TS N o  15 (1963)). But t h ~ s  d ~ d  not extend to  mamtalnrng d~rect  d~plomauc relatrons w ~ t h  a 
thrrd stare: see E Lauterpacht, BPIL (1965-II), p 105 See also 8 78, as to treatresconcluded by the 
old Brmsh Domln~ons In 1966 the Prem~er of Brrtlsh Gu~ana  was one of thels~~natorres for the 
UK of the UK-Venezuela treaty relatlng to the boundary d~spute  between Brrtlsh Gu~ana and 
Venezuela (TS N o  13 (1966)) See generally on treaty relat~ons of Br~trsh overseas terntorres, 
Fawcett, BY, 26 (1949), pp  86-107 

l6 See eg the agreement concluded In 1954 between Hong Kong, 'actlng w ~ t h  the consent of the 
Government of Great B r ~ t a ~ n  and Northern Ireland', and Burma: TS N o  37 (1959) I'ora speofic 
entrustment to  the Governor of Hong Kong to conclude an Air Servlces Agreement w ~ t h  the 
Netherlands In 1986 see UKMIL, BY, 58 (1987). pp 515-16 See also UKMIL, BY, 60 (1989). pp 
593-5, cltlng extracts from the Fore~gn and Commonwealth Office's Instructton Manual(1988) " Thus Hong Kong 1s a member of the WMO, G A l T ,  and the Asran Development Bank, and an 
associate member of the IMO and the Econom~c Comm~ss~on  for Asla and the Paclfic, 'Brmsh 
overseas dependent terr~tor~es'  constitute a collectrve member of the UPU, and also of the ITU 
untd the Internat~onal Telecommun~cat~ons Convent~on 1973, w h ~ c b  abolished such mem- 
bersh~p, entered Into force Montserrat became a member of the Organ~sat~on of Eastern 
Car~bbean States, but w~thout  partlc~patrng In ~ t s  defence and external affalrs actlvrnes: see 
Parlumentary Debates (Commons), vol47, col444 (wr~tten answers, 3 November 1983) As to  
Southern Rhodesra, see n 4 

Pa r t~c~pa t~on  by colon~es In rnternat~onal organrsatrons IS partrcularly Ilk& w ~ t h  organrsa- 
tions of an admmstratwe or  technrcal krnd, whrch are more concerned wrth the possession by a 
terrltory of the relevant funct~onal capaclty (eg 11s own postal o r  meteoro~od~cal serv~ces) than 
wlth ~ t s  polrt~cal status See also Fawcett, The Brttrsh Commonwealth tn Internattonal Law 
(1963), pp  229-31 Non-self-governmg terrltorles In the reglon covered Iby the Econom~c 
Comm~ss~ons  for Asla and the Paclfic and for L a m  Amer~ca and the car~bbedn may be assocrate 
members of those Comm~ss~ons ,  and several have done so 

l8  See 8th ed of t h ~ s  vol, pp  198-209, and § 78 above 
In resoect of the Federat~on of Rhodes~a and Nvasaland iwhrch was ectabhshed In 1953) the 

UK In 1957agreed to entrust the Federatron wrth responsrbrhty for external affa~rc 'to the fullest 
extent poss~ble consistent with the respons~bll~ty whrch Her Majesty's Government [rn the UK] 
must continue to  have in internationaljaw so  long as the Federation not aseparate international 
entity': Parliamentary Debates (Commons), vol 569, col 357 (2 May 1957).ime limits of this 
delegated responsibility were thus left very uncertain. In 1958 the British Godernment appear to I have regarded as outside their retained responsibility for external affairs the matter of acomplaint 
by India regarding the treatment of Indian diplomatic representatives in the ~dderation: ICLQ, 7 
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the United Kingdom in the Caribbean in 1967 had a status which was neither 
fully colonial nor fully independent.I9 Somewhat similar relationships, involving 
full internal self-government and a special association with the quasi-parent 
state, exist between New Zealand and the Cook  island^;^' between the United 
States and Puerto R i ~ o , ~ '  and between the Netherlands and the Netherlands 
Antilles and Aruba.?' 

(1958), pp 516-17. For an example of a treaty concluded by the Federation, see the Extradition 
Treaty of 1962 with South Africa, UNTS, 458, p 60. For an opinion by the U N  Secretariat that 
the Federation was not to  be considered a 'State' see U N  Juridical YB (1963), p 170. The 
Federation came to  an end in 1963. See also Whiteman, Digest, 1, pp  515-21. And see MIV 
Nonsuco Incv Commissioner of Internal Revenue, ILR, 23 (1956), p 29, holding the Philippines, 
prior to its independence from the USA, to be a foreign country for purposes of double taxation 
legislation, since the Philippines functioned as an independent country, including flying its own 
maritime flag. 

l 9  Each associated state had full internal self-government, and its constitution could not be 
amended unilaterally by the UK. The UK retained responsibility for defence and external affairs 
(although in certain matters that responsibility was delegated to  the states: see eg the Draft 
Despatch at Annex D of the Report of the St Kitts/Nevis/Anguilla Constitutional Conference 
1966, Cmnd 3031) and matters of nationality. The association could be terminated at any time 
unilaterally by either the associated state or  the UK, whereupon the state became independent. 
See the West Indies Act 1967. Six territories became associated states, and later became indepen- 
dent: Antigua (1967, independent in 1981), Dominica (1967, 1978), Grenada (1967, 1974), St 
Lucia (1967, 1979), St Vincent (1969, 1979), and St Christopher, Nevis and Anguilla (1967; the 
territory later separated, and St Christopher and Ncvis became an independent state in 1983, 
while Anguilla reverted to colonial status). See generally E Lauterpacht, BPIL (1967), pp 5-15; 
Broderick, ICLQ, 17 (1968), pp 368-403; Laing, ibid, 23 (1974), pp 127-42; Clark, HarvILJ, 21, 
(1980),,pp 1, 60-64. See also § 85, n 9, as to the status of associated states for purposes of 
transmlsslon of information to the U N  under Art 73 of the Charter. For the opinion of the UN 
Secretariat that the authority delegated to associated states was sufficient to enable them to 
become associate members of the Economic Commission for Latin America, see U N  Juridical 
YB (1967), p 320. As to the modalities of applying to three of the associated states the provisions 
of an international commodity agreement, see ibid (1 974), pp 197-9. As to  certain aspects of the 
associated states' membership of CARICOM see Meijers, Neth IL Rev, 24 (1977), pp 160, 
164-71; and as to their treaty relations see Lissitzyn, Hag R, 125 (1968), iii, pp 5,59-61. In 1967 
the UK notified the U N  and all member states that after the associated status had entered into 
effect treaties previously applicable to  an associated state would continue to apply, and that any 
new treaty ratified by the UK would only apply to an associated state if it was expressly ratified 
by the UK in its name. 

20 The Cook Islands are in 'free association' with New Zealand, are fully internally self-governing 
(although defence and external affairs are the responsibility of New Zealand), and are entitled to 
move to full independence at any time by a unilateral act. See the Cook Islands Constitution Act 
1964, enacted by New Zealand; Broderick, ICLQ, 17 (1968), pp 368-390-2; U N  Juridical YB 
(1971), p 213 and (1979), pp 172-4 (treating the Islands as not an independent state); Clark, Haw 
ILJ, 21 (1980), pp 1, 54-60; Hannum, Autonomy, Sovereignty and  Self-Determination (1990), 
pp 384-9. The Cook Islands are a member of the FAO, WHO,  ICAO and the Asian Develop- 
ment Bank, and an associate member of the Economic Commission for Asia and the Pacific. 
Puerto Rico's'Commonwealth'status, attained in 1952 with the adoption of a new Constitution, 
amounts in practice to a form of association with the USA: but Puerto Rico is not part of the 
USA. Puerto Rico is internally self-governing, but the USA retains responsibility for external 
affairs. Puerto Rico was previously a non-self-governing territory for purposes of Chapter XI of 
the U N  Charter, and the USA, as the administering state, had certain obligations in respect of 
Puerto Rico under Chapter XI. After the constitutional change in 1952 the USA was relieved 
of those obligations: GA Res 748 (VIII) (1953). But in 1973 the Committee of Twenty-Four 
adopted a resolution which appeared to regard Puerto Rico as still a colonial and non-self- 
governing territory, and its report was approved by the General Assembly in Res 3163 (XXVIII) 
(1973). Puerto Rico has not, however, been brought back within the scope of the USA's Chapter 

Dependent 

Colonies - particularly, but not only, those which have pro 
tionally to  the point at which they have acquired an uncertain d 
dent status - constitute, for certain purposes at least, units whic 
ethnically, and culturally have an identity of their own, distinc 
state; and the parent state is under various international obligai 
its colonial territories, partaking of the nature of a 'sacred t 
some restrictions upon the parent state's freedom of action in 
The Declaration on Principles of International Law concerni~ 
tions and Cooperation among  state^'^ provides that: 

'the territory of a colony o r  o the r  Non-Self-Governing Territ  
Char ter ,  a status separate and  distinct f rom the  territory of t he  St: 
and such separate and  distinct s ta tus  unde r  the  Cha r t e r  shall exis1 
t he  colony o r  Non-Self-Governing Terr i tory  have exercised 
determination in accordance wi th  t he  Char ter ,  and  particular1 
principles'. 

Apart from entry into associations of the kinds already me 
have usually ceased to be such by their accession to independe 

XI obligations. As to the position of Puerto Rico generally, see Report 
Puerto Rico Commission on the Status of Pucrto Rico (1966); Cabrancs, 
531-9; Cabranes, Benitez, Barrios Martinez in AS Proceedings (1973). pp 
RG, 78 (1974), pp 1182-7; Reisman, Puerto Rico and the International 
Harv ILJ, 21 (1980), pp 1,41-6. See also Balzacv Porto Rico (1922) 258 U! 
(1960) 282 F 2d 153; US v Vargas, AJ, 68 (1974). p 744; US v Villarin Gt 
788; Garcia v Friesecke, AJ, 74 (1980). p 193. 

As to  the Commonwealth of the Northern Mariana Islands in Union w 
15 (1976), p 651 ; and as to the compacts of free association of the Federate 
and of the Marshall Islands with the USA, see Clark, Harv ILJ, 21 (1980), 
territories formed part of theTrust Territory of the Pacific Islands, admini: 
§ 93. As to the overseas territories governed by, or  subject to special gove 
ties of, the USA (Puerto Rico, US Virgin Islands, Guam, Northern Mari. 
Samoa, Federated States of Micronesia, Marshall Islands, Palau) see Leiba 
A Comprehensive Analysis of United States Territorial Relations (1989) 

22 In 1954 the Netherlands, the Netherlands Antilles and Surinam were c 
kingdom, having its own organs and with each part enjoying full autonom. 
a footing of equality, for mutual assistance and the protection of the 
Surinam became independent in 1975, and Amba separated from the N 
1986, leaving the Realm comprising the three participants named in tl 
responsible inter alia for defence and external affairs, In matters not tht 
Realm, the overseas participants are wholly self-governing. Their consel 
conclusion or termination of international agreements in respect of them if 
with economic and financial matters; other agreements affecting then 
consultation with them. Economic and financial agreements can be conch 
the separate participants, and the Realm Government is as a general rule I 
concluding such agreements. The participants can separately join intern 
and havedoneso: thus, on 1 January 1988 the Netherlands Antilles was a s  
UPU, WMO, and an associate member of the Economic Commission for 
Caribbean. The position resulting from a declaration of war affecting an 
governed by Art 34 of the Statute for the Kingdom of the Netherlands, f o  
(1954), p 786. See generally van Panhuys, ZoV, 16 (1955), pp 304-30; Clarl 
pp I, 46-9; and Poldermans v State of the Netherlands, ILR, 24 (1957) '' See § 85; and Namibia (South West Africa) Legal Consequences Case, It 

" GA Res 2625 (XXV) (1970). 
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result of peaceful evolution, o r  following belligerent action against their parent 
states. Their status as colonies may also, however, be terminated in other ways, 
including their transfer to another state, as will occur with Hong Kong25 and 
MacaoZ6 when they are transferred to China in 1997 and 1999 respectively. 

§ 85 Non-self-governing territories and the  United Nations Charter  Colo- 
nial territories have long been a feature of the international community. Nothing 
in the Charter of the United Nations, o r  in earlier treaties, regards the existence 
of colonies as anything other than in accordance with international law, and the 
Charter itself recognises the legitimacy of activities of administering states in 
accordance with the Charter. However, since 1945 the international community 
has shown growing concern with regard to the position of territories of all kinds 
which have not attained independence, and the condition of their inhabitants.' 
Dependence implied the possibility of exploitation of the weak by the strong; 
and colonial dependence further involved the possibility of subservience to an 
alien nation, with overtones of conquest and a denial of the right of the indige- 
nous population to manage their affairs for themselves. Self-determination, 
usually leading to independence, has accordingly become the standard pro- 
claimed by the international community, particularly since the establishment of 
the United Nations. 

For some territories the Charter provided a system of trusteeship, built on the 
mandates system established by the League of Nations. But an international 
society committed in its Charter to the cncouragcment and promotion of fun- 
damental human rights and freedoms cannot disinterest itself in peoples which 
have not yet attained a condition of self-government and the well-being of which 
is not safeguarded by the system of trusteeship. From this point of view Chapter 
XI of the Charter, which bears the title 'Declaration Regarding Non-Self- 
Governing Territories', is of special significance. In that Declaration members of 
the United Nations administering territories 'whose peoples have not yet 
attained a full measure of self-government recognise the principle that the 

25 See the UK-China Joint Declaration on the Question of Hong Kong 1984: TS No  26 (1985); 
ILM, 23 (1984), p 1366. See also the Hong Kong Act 1985. See generally Slinn, AFDI, 31 (1985), 
pp 167-90, and International Relatrons, 9 (1987), pp 1-22; Landry, Harv ILJ, 26 (1985), pp 
249-63; Ress, ZoV, 46 (1986), pp 647-99; Focsaneanu, RG, 91 (1987), pp 479-532; White, 
ICLQ, 36 (1987), pp 483-503; Corwin, Lav, and Policy In International Bustness, 19 (1987), pp 
505-36; Hannum, Autonomy, Sovereignty and Self-Determination (1990), pp 129-50. See also 
§ 65, nn 2, 4. 

Zh See RG, 90 (1986), pp 968-9: 91 (1987). pp 604, 931; and 92 (1988). p 689; Afoso and Pereira, 
Hong Kong LJ. 16 (1986), pp 28-57: Focsaneanu, RG, 91 (1987). pp 1279-1303. 

I Thus in 1947, the governments administering non-self-governing territories in the South Pacific 
signed an agreement (UNTS, 97, p 227) establishing the South Pacific Commission with the 
obiecr of promoting the economic and social advanccnient of the two million inhabitants of the 
South Pacific: see Sudy in Balletin of the State Department. 16 (1947), p 459; Varsanyi in 
International Law in A~stralia (ed O'Connell, 1965). pp 184-93. By an amendment made in 
1964 (TS No  87 (1965)) independent countries within the Commission's scope immediately 
before independence could become participating members of the Commission, and several have 
done so. 

In 1983 the annual Conference of the Commission agreed that its 27 governments and 
administrations should have full and equal membership. 

I 

! I .  . Dependent tavztones 283 

interests of the inhabitants of these territories are paramount, land accept as a 
sacred trust the obligation to promote to the utmost . . . the w+being of the 
inhabitants of these territories'. That obligation includes, in part~cular, the duty, 
in the language of the Charter: I 

(a) 'to ensure, with due respect for the culture of the peoples concerned, their 
political, economic, social, and educational advancement,, their just treat- 
ment, and their protection against abuses,' and 

(b) 'to develop self-government, to  take due account of the political aspira- 
tions of the peoples, and to assist them in the progressive development of 
their free political institutions, according to the particulaki circumstances 
of each territory and its peoples and their varying stages of ad~ancement ' .~  

1 

Initially Chapter XI applied to 74 territories in respect of which Australia, 
Belgium, Denmark, France, the Netherlands, New Zealand, thk United King- 
dom and the United States of America in 1946 notified the Secretary-General 
that they were willing to submit i n f ~ r m a t i o n . ~  The list of the territories on which 
reports under Chapter XI are expected to  be submitted has since been frequently 
revised by the General Assembly both by the addition of territories (eg Oman in 
1965)4 and by their removal (usually because they have attaineh independence 
and thus have become clearly self-governing, but sometimes in other circum- 
stances, as with the removal from the list of Hong Kong and Macao in 1972).5 O n  
1 August 1990 the list consisted of 17 territories6 

In some cases it may be unclear whether a territory is to be regarded as 
non-self-governing,7 or whether, having once been non-self-governing, it is to 
be regarded as having ceased to be so.8 Despite Article 2(7) of the Charter, the 

' ArtrcIe 73 See also GA Res 9 (I) (1946). In GA Res 1541 (XV) (1960) the General Assembly 
acknowledged that 'the authors of the Charter of the Un~ted Natrons had In mrnd that Chapter 
XI should be applrcable to terrrtorles whrch were then known to be of the colonral type' 
The l~s t  of terr~torles w~l l  be found rn GA Res 66 (I) (1946) I 
GA Res 2073 (XX) Thus also, rn 1960, four Span~sh and nme Portuguese terrrtorles were added, 
and rn 1962 Southern Rhodesra was added Addrtrons to the hst are proposed by the'commlttee 
of Twenty-Four' (seen 40) but must be approved by the General Assembly before the Comm~t-  
tee can begrn to examrne the posrtlon In the terrrtorles rn questron: see UN ~u!tdrcal YB (1968), p 
207. 
GA Res 2908 (XXVII), approving the report in that sense of the Special Committee of Twenty- 
Four (see UNYB (1972), p 543). 
U N  Doc A/AC.t09/1039/Corr 1. The list consisted (in addition to ~ a r n i b i a  and the Trust 
Territorv of the Pacific Islands) of one territorv each administered by Spain, Portugal and New 
Zealandithree by theUSA, and;en by the UK: ;hespanlsh and ~or tuguese  terrltorr6, and oneof 
the UK terrrtorres, were for varrous reasons regarded by the adm~nrstering states as no longer 
approprrate subjects for the transmission of mformatron to the UN.  ' For the vrew that the Israeli-occupred areas of the West Bank and Gaza Strrp can be regarded as 
non-self-governrng terrltorres see Arsanjan~, ICLQ, 31 (1982), pp 426-50.1 
Such srtuatrons have arisen, for example, In connectron w ~ t h  the Netherlands Antrlles and 
Surrnam In the light of the~r~artrcrpatron In theNetherlands Realm (sees 84, n22; GA Res945(X) 
(1955); U N  Ripertorre, 4, pp 78-80); Puerto Rrco, on achievrng 'Commonwealth' status (see 
§ 84, n 21); Alaska and Hawarr, on becoming constituent states of the USAl(see GA Res 1469 
(XIV)); the assoc~ated states In the Eastern Carrbbean (see § 84, n 19); the Cook Islands, on 
enterrng into a free aqociatton wrth New Zealand (see § 84, n 20; GA Res 2064 (1965)); Southern 
Rhodes~a (see next n); Portuguese terrrtories In Afrrca (rbrd); Greenland, on becoming an rntegral 
part of Denmark (see GA Res 849 (IX) (1954)). I 

I 

I 
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General Assembly has not regarded itself bound by the administering state's 
assessment of the degree of self-government possessed by a territory but in- 
creasingly asserted its own competence to decide whether o r  not a territory has 
attained self-g~vernment .~ The decision as to what constitutes self-government 
is not always easy; in particular, there is no justification for interpreting that term 
to mean independence.'' In GA Res 1541 (XV) (1960)" the General Assembly 
decided that certain principles, annexed to the resolution, 'should be applied in 
the light of the facts and the circumstances of each case to determine whether or 
not an obligation exists to  transmit information under Article 73(e) of the 
Charter'. Included in these principles were the principles that: 

(a) an obligation under Article 73(e) to transmit information exists in respect 
of territories of the colonial type whose peoples have not yet attained afull 
measure of self-government; 

See eg the penultimate paragraph of the preamble of GA Res 742 (VIII) (1953), the final 
paragraph of the preamble of GA Res 748 (VIII) (1953), and para 4 of G A  Res 297 (XXVII) 
(1972). Thus in 1960 the Assembly decided that certain territories under Portuguese administra- 
tion were non-self-governing territories within the scope of Chapter XI (GA Res 1542 (XV)), 
notwithstanding Portugal's assertion that they were overseas provinces forming an integral part 
of the Portuguese nation: Portugal thereafter refrained from supplying to the U N  information 
on the territories in question. In 1962 the Assembly affirmed that Southern Rhodesia was a 
non-self-governing territory, notwithstanding the assertion by the UK that Southern Rhodesia 
was self-governing: GA Res 1747 (XVI). As to the position regarding Southern Rhodesia 
generally, see 5 84, n 4, and as to  the position after its illegal declaration of independence in 1965, 
see § 55. nn 7,8. In I967 the UK stated that with the establishment of the Associated States in the 
Eastern Caribbean (see § 84, n 19) the territories concerned had attained self-government and the 
UK would therefore cease to supply information about them under Art 73(e): the General 
Assembly did not accept this conclusion. See GA Res 2422 (XXII); Cmnd 4123, paras 297-8; 
and Cmnd 5568, pp 92-3. The Assembly also continued to consider the situation in Brunei 
despite the UK's assertion in 1972 that Brunei had attained full internal self-government. 

l o  Self-government may be achieved otherwise than by the attainment of independence, as is 
recognised in eg GA Res 742 (VIII) (1953), and in GA Res 1541 (XV) (1960) and 2625 (XXV) 
(1970). 

~ r b c l e  73 of the Charter makes no specific mention of independence as an alternative to 
self-government. A proposal to insert in Art 73 a reference to independence was made, but 
withdrawn, at San Francisco, on the understanding that such a reference would be included in 
respect of trust territories: see UNCIO,  10, pp 453-4; Art 76 of the Charter. An example of a 
territory ceasing to be classed as a non-self-governing territory for purposes of Chapter XI 
otherwise than by becoming independent is afforded by the Cocos (Keeling) Islands, which 
chose integration with Australia: see G A  Res 39/30 (1984), and RG, 88 (1984), pp 901-903. 
This resolution was adopted on the basis of a report (UN Doc A/4526) of a committee set up by 
the General Assembly under GA Res 1467 (XIV) (1959). In GA Res 334 (IV) (1949) the 
Assembly had recorded its view that it was within its responsibility to express its opinion on the 
principles which have guided or  may guide members in enumerating territories for which an 
obligation to  transmit information under Art 73(e) exists. After preliminary attempts to indicate 
the relevant factors (GA Res 567 (VI) (1 952) and GA Res 648 (VII) (1952)), the Assembly in 1953 
adopted GA Res 742 (VIII), in which the following were considered to  be relevant, though not 
exhaustive, factors to be used as a guide: (a) the political advancement of the population sufficient 
to  enable them to decide the future destiny of the territory by means of democratic processes;(b) 
the functioning of a representative system of governnient with periodic elections on a democratic 
basis; (c) enjoyment of individual rights; (d) absence of any pressure or  coercion on the 
population so that it may be in the position to express its views as to the national or  international 
status which it may wish to attain; (d) assurance that the views of the population would be 
respected. It is doubtful whether, as decided by it in 1953, the General Assembly, acting by 
simply majority, is the proper body to answer questions of that complexity. 
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"b) the obligation continues until the peoples concerned attain a full measure 
of self-government, and ceases upon it being attained;12 1 1  

(c) prima facie the obligation arises in respect of a territorywhich is geo- 
graphically separate and is distinct ethnically and/or cultJrally from the 
country administering it, and in that event other elements d a y  be brought 
into consideration, and if those additional elements affect the relationship 
between the metropolitan state and the territory concernkd in a manner 
which arbitrarily places the latter in a position or  status of Isubordination 
they support the presumption that an obligation to trans4it information 
exlsts; 

(d) a full measure of self-government can be said to  have been reached by 
emergence as a sovereign independent state, free association with an 
independent state, o r  integration with an independent state; and 

(e) while the transmission of information may be limited beca?se of constitu- 
tional o r  security considerations, this does not avoid the obligation to 
transmit information but only limits the quantum of information to be 
transmitted. 

I 

While the terms of Chapter XI rest on the concept of self-gFrnment ,  the 
spirit in which that Chapter has in practice been applied has drawn its inspiration 
from the wider principle of self-determination, to the developmeqt of which that 
practice has in turn greatly contributed. That principle is now established as one 
of the major forces in the contemporary development of international law and 
practice relating to non-self-governing territories.13 Article i(2) of the Charter, 
in setting out the purposes of the United Nations, acknowledges 'the principle of 
equal rights and self-determination of peoples'.'4 This 'principle' has been 
gradually transformed, not without question,'5 into a 'right'.I6 

l2 See G A  Res 2064 (XX) (1965), paras 5 and 6, for acknowledgement that the lduty to transmit 
information and the status of non-self-government may cease without independence being 
attained. 

'' See observations by the ICJ in its Advisory Opinions on Namibia (South west Africa) Legal 
Consequences, ICJ Rep (1971), p 31ff, and Western Sahara, ICJ Rep (1975). pp 31-3, with 
comment on the latter by Shaw, BY, 49 (1978), pp  119, 144-9. 

l 4  See also Art 55. O n  self-determination see Chakravarti, Human ~ i ~ h t s  and the United Nations 
(1958), ch VI; Johnson, Self-Determination within the Community of Nations (1967); Gutter- 
idge, The United Nations in a Changing World (1969), pp 51-70; Emerson, b ~ ,  65 (197!), pp 
459-75; Mirkine-Guetzkvitch, Hag R, 83 (1953), ii, pp  326-51; Wright, Hag R'198 (1959), 111: pp 
171-95; Higgins, Development of International Law through the Political Organs of the Unlted 
Nations (1963), pp 90-106; Tunkin, Droit InternationalPublic, Probl>mes The'oriques (l965), pp 
42-51 ; Whiteman, Digest, 5,pp 38-87; Bowett and Emerson, ASProceedings (i,966), pp 129-41; 
Verzijl, International Law in Historical Perspective (vol 1,1968), pp  321-36; Brownhe, Grotian 
Society Papers (1968), pp  90-9; Emerson, AJ, 65 (1971), p p  459-75; Calogeropoulos-Stratis, Le 
Droit despeuples d disposer d'eux mimes (1973); Rabl, Das Selbstbestimmungsrecht der Volker 
(2nd ed, 1973); Sureda, The Evolution of the Right of Self-Determination (19iT3); Fitzmaurice, 
Annuaire: Livre du Centenaire (1973), pp 232-5; Doehring, Das Selbstbestimmungsrecht der 
Viilker als Grundsatz des Mlkerrechts (1974); Thiirer, Das ~elbstbestimmundirecht der Vdker  
(1976); Schoenberg, Israel YB HR, 6 (1976), pp  91-103; Guilhaudis, Le Droit des peuples d 
disposer d'eux mimes (1976); Pomerance, AJ, 70 (1976). pp  1-27, and self-betermination in 
International Law (1982); Przetacznik, Rev Belge, 13 (1977), pp 238, 257464; Chowdhury, 
Neth IL Rev, 24 (1977), pp 72-84; Engers, ibid, pp 85-91; Ofuatey-Kodjoe, The Principle of 
Self-Determination in International Law (1977); Arechaga, Hag R, 159 (1978), i, pp  100-1 1; 

I ,  
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I n  1960 the G e n e r a l  Assembly,  in a n  a t t e m p t  t o  accelerate t h e  emancipat ion of 
non-self-governing terr i tor ies ,  adop ted ,  a s  G A  R e s  1514 (XV), a Declarat ion on 
t h e  G r a n t i n g  of Independence  t o  Colon ia l  Terr i tor ies .  17This Declarat ion,  o n e  of 
whose main  object ives w a s  ' the necessi ty  of bringing t o  a speedy a n d  uncon- 
ditional end colonial ism in all i ts  forms a n d  manifestations',  i n t e r  alia declared 
t h a t  'All peoples have t h e  r ight  t o  self-determination',  a n d  t h a t  ' Immedia te  steps 
shall be taken,  in T r u s t  a n d  Non-Se l f -Govern ing  Ter r i to r ies  or a11l8 other 
terr i tor ies  which  have  n o t  y e t  a t ta ined independence,I9 t o  t ransfer  all powers to 
t h e  peoples of t h o s e  terr i tor ies ,  w i t h o u t  a n y  condi t ions  or reservations, in 
accordance w i t h  their  freely expressed will a n d  desire, w i t h o u t  a n y  distinction as 
t o  race, creed or co lour ,  in order to enab le  t h e m  t o  en joy  c o m p l e t e  independence 
a n d  f r e e d ~ m ' . ~ '  I n  1966 self-determinat ion clearly acquired t h e  character  of a 
legal r igh t  in Art icle  I of t h e  Internat ional  C o v e n a n t s  o n  Economic ,  Social and 
C u l t u r a l  R igh t s  a n d  o n  Civi l  a n d  Political Rights," b o t h  a d o p t e d  in tha t  year. 

Cassese and Espiell in U N  Law: Fmdamental Rights (ed Cassese. 1979). pp 137-66 and 167-74; 
Crawford, The Creation of States in International Law (1979), pp 84-106; Yonah, Alexander 
and Friedlander (eds), Self-Determination: National, Rrgtonal and Global Dimensions (1980); 
Lachs, Hag R, 169 (1980). iv, pp 43-54; White, Neth IL Rev, 28 (1981), pp 147-70; Wilson, 
International Law and the Use ofForce />? National Librration A!ozvments (1988), pp 55-88; 
Hannum. Autonom~.  Soaerergnt? and Self-Determination (1990), pp 27-49. As to self- 
determination xithin the context of Arts 19-21 of the African Charter on Human and Peoples' 
Rights 1981 ( § 444), see Addo, JownalofAfrican Law, 32 (1988), pp 182-93; UnitedNations 
Anion in the Field of Human Rights (UN Secretariat, 1988: UN Doc ST/HR/Z/Rev 3), pp 
54-74: Thornberry. ICLQ. 38 (1989), pp 867-89. See also works cited at § 29. 
Eg as to whether 'peoples' could possess international rights and be owed international duties 
(see n 29); and whether the drafting history and the terms of Chapter XI justified such a 
transformation. (It may be noted that Chapter XI does not use the term 'self-determination',nor 
does Chapter XII.) 

I' Amongst the many resolutions of the General Asscmhly asserting a'rigllt'of self-determination 
see GA Res 545 (VI) (1952). 637 A (VTI) (1952), 1185 (XII) (1957). 1514 (XV) (1960) and 2621 
(XXV) (1970). Such references are now almost a matter of course in resolutions on questions 
concerning non-self-governing territories. And see UN Juridical YB (1980), pp 182-3. 

" See the observations of the ICJ referred to in n 13, which come close to attributing to the 
resolution the status of customary international law. For the view that the Court's pronounce- 
ments have the effect that GA Res 1514 (XV) has come to be customary international law, see 
Arechaga, BY, 58 (1987). at p 5. Compare Wilson, International Law and the Use of Force by 
h'ational Liberation Movements (1988), pp 76-7. 

10 The comprehensive scope of this call for ~nde~endence ignores the special difficulties faced by 

territories with populations so small or resources so exiguous that meaningful independence is 
scarcely realisable. For discussion of some of the issues which arise, see de Smith in International 
Organisation: Law in Movement (eds Fawcett and Higgins, 1974). pp 64-78. 

l 9  See n 10. 
20 Even when a territory has been found by the General Assembly to have attained full self- 

government (although not independence) the Assembly does not consider that its responsibili- 
ties under GA Res 1514 (XV) are necessarily over, at least if the territory requests further 
assistance under that resolution in the achievement of full independence: see eg GA Res 2064 
(XX) (1965), relating to the Cook Islands. " See generally 5 440. In the Burkino Faso/AYali Frontier Dispute Case the ICJ referred to 
self-determination as a legal right, but equally as a 'principle': ICJ Rep (1986), pp 544,567. In the 
same case the Court noted that there was prima facie a conflict between self-determination and 
the application of the principle of utipossidetis: ibid, p 567. Sec also Naldi, ICLQ, 36 (1987), pp 
893-903. But no claim for self-determination may be brought under the Optional Protocol to the 
Covenant: AB v Italy, South Tirol Case, Human Rights LJ, 12 (1991), p 25. 

I 
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Article 1 states: 'All peop les  h a v e  t h e  right of self-determination. By v i r t u e o f  
that right they freely de te rmine  their  political s t a tus  and freely pursue dFir  
economic, social a n d  cul tural  development ' .  The principle is embodied in the 
1970 Declaration on Principles of In te rna t iona l  L a w  concern ing  Friendly Rela- 
tions a n d  C o o p e r a t i o n  a m o n g  States, w h i c h  principles  are declared to 'constitute 
basic principles of internat ional  law'.22 I n  e labora t ion  of t h e  pr inciple  of eqpa l  
rights a n d  self-determinat ion of peoples, t h e  Dec la ra t ion  states: I 

'The principle of equal  rrghts a n d  self-determination of peoples I 
By virtue of the principle of equal rights and self-determination of peoples enshrined 
in the Charter of the United Nations, all peoples have the right freely to  determine, 
without external interference, their political status and to  pursue their econodic, 
social and cultural development, and every State has the duty to  respect this righi in 
accordance with the ~rov i s ions  of the Charter. 

m 
th  
in 
e -  

Every State has the'duty to promote, through joint and separate action, realizatic 
of the principle of equal rlghts and self-determination of peoples, in accordance wi 
the provisions of the Charter, and to  render assistance to  the United Nations 
carrying out  the responsibilities entrusted t o  it by the Charter regarding the imp1 
mentation of the principle, in order: 

(a) T o  promote friendly relations and co-operation among States; and 
(b) T o  bring a speedy end to  colonialism, having due  regard t o  the freely express 

will of the peoples concerned; 
and bearing in mind that subjection of peoples to alien subjugation, domination a: 
exploitation constitutes a violation of the principle, as well as a denial of fundamen1 
human rights, and is contrary to  the Charter. 

Every State has the duty to  promote through joint and separate action univer! 
respect for and observance of human rights and fundamental freedoms in accordaq 
with the Charter. 

The establishment of a sovereign and independent State, the free association 
integration with an independent State o r  the emergence into any other political stat 
freely determined by a people constitute modes of rmplementing the right of se' 
determination by that people. 

Every State has the duty to  refrain from any forcible action which deprives peopl 
referred to  above in the elaboration of the present principle of their right t o  se' 
determination and freedom and independence. In their actions against, and resistan 
to, such forcible action in pursuit of the exercise of their right to  self-determinatio 
such peoples are entitled t o  seek and t o  receive support in accordance with ti 
purposes and principles of the Charter. 

The territory of a colony o r  other Non-Self-Governing Territory has, under ti 
Charter, a status separate and distinct from the territory of the State administering 
and such separate and distinct status under the Charter shall exist until the people 
the colony o r  Non-Self-Governing Territory have exercised their right of sel 
determination in accordance with the Charter, and particularly its purposes ar 
principles. 

Nothing in the foregoing paragraphs shall be construed as authorizing o r  el 
couraging any action which would dismember o r  impair, totally o r  in part, ti 
territorial integrity o r  political unity of sovereign and independent States conductir 
themselves in compliance with the principle of equal rights and self-determination 
peoples as described above and thus possessed of a government representing tl 

-- - 

'' GA Res 2625 (XXV) (1970). The Declaration was adopted by acclamation. 
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whole  people belonging t o  t he  territory wi thout  distinction as t o  race, creed or 
colour.  

Every State shall refrain f rom any  action aimed a t  thc  partial o r  total disruption of 
the  national unity and territorial integrity of any othcr  Statc o r  country. '  

A n  i m p o r t a n t  e l e m e n t  in t h e  principle of se l f -de t e rmina t ion ,  recognised in 
t h e s e  i n s t r u m e n t s ,  is t h a t  s e l f -de t e rmina t ion  m u s t  r e spec t  t h e  freely expressed 
wishes of t h e  people in  q u e s t i o n .  Article 73 of t h e  C h a r t e r  lays down t h a t  the  
in t e re s t s  of t h e  i n h a b i t a n t s  are ' p a r a m o u n t ' ;  a n d  t h e  I n t e r n a t i o n a l  C o u r t  of 
Jus t i ce  has e m p h a s i s e d  t h e  need to pay r e g a r d  t o  t h e  freely expressed will of the  
peoples concerned.*' Normally their wishes will be es t ab l i shed  by the usual 
pol i t ica l  processes of t h e  t e r r i t o r y ,  b u t  in some c i r c u m s t a n c e s  i t  may be necessary 
t o  make special a r r a n g e m e n t s ,  for e x a m p l e  by h o l d i n g  a r e f e r e n d u m  or arrangin 
for a U n i t e d  N a t i o n s  mission t o  ve r i fy  t h e  e x p r e s s i o n  of t h e  peop le s '  views. 25 

The legal imp l i ca t ions  of t h e  pr inciple ,  or r igh t ,  of se l f -de t e rmina t ion  are still 
n o t  en t i r e ly  c lear ,  pa r t i cu l a r ly  since in  s o m e  a r e a s  i t  a p p e a r s  t o  con f l i c t  w i t h  o the r  
ru l e s  of in t e rna t iona l  l aw .  Thus q u e s t i o n s  a r e  ra ised as t o  t h e  p a r e n t  s ta te ' s  right 
t o  use f o r c e  t o  res is t  t h e  p u r s u i t  of se l f -de t e rmina t ion  by i t s  dependen t  
territories2'  or the r i g h t  of t h e  people of t h e  t e r r i t o r y  t o  u s e  force in p u r s u i t  of 
s e l f - d e t e r m i n a t i ~ n , ' ~  and a s  t o  t h e  l eg i t imacy  of a n o t h e r  s t a t e  a i d i n g  a liberation 

23 Western Sahara Case, ICJ Rep (1975), pp 31-33. For critical comment on the process of 
decolonisation of the Sahara see Franck, AJ, 70 (1976). pp 694-721. As to doubts whether the 
integration of East Timor into Indonesia reflected a free and voluntary choice of the peoples of 
East Timor in exercise of their right of self-determination, see GA Res 3485 (XXX) (l975), 31151 
(1976), and 32/34 (1977), SC Res 384 (1975) and 389 (1976). and Elliott, ICLQ, 27 (1978), pp 
238-49. '' See, eg as to U N  supervision of elections in the Cook Islands, GA Res 2005 (XIX) (1965), and 
UN Repertoire, vol 3, suppl 3 (1974), p 94; as to U N  participation in the ascertainment of the 
wishes of the people of Sabah and Sarawak, ibid, p 98, and of West Irian and Bahrain see Morand, 
AFDI, 17 (1971). pp 513-40; and as to the referendum held in the Ellice Islands (now Tuvalu) in 
1974 in the presence of U N  observers, GA Res 3288 (XXIX) (1974). As to Namibia's independ- 
ence, in 1990, see § 88, nn 44, 48. See also § 92, n 16. 

In respect of Gibraltar, however, the General Assembly disregarded the outcome of a 
referendum in 1967 in which the people expressed their wish to retain their links with Britain, 
and called for negotiations between the U N  and Spain to put an end to the colonial situation in 
Gibraltaron a basis which, by references in the resolution to the 'national unity'of Spain, would 
have involved Gibraltar becoming part of Spain; the Assembly also imposed an arbitrary (and 
unrealistic) date by which the colonial situation in Gibraltar was to be terminated. The UKcould 
not agree to conduct negotiations on such a basis. See GA Res 2353 (XXII) (1957) and 242 
(XXIII) (1968); and UNYB (1967), pp 668-76, and ibid (1968), pp 745-50 and Cmnd 4123,pp 
93, 181-2 (for the text of the UK representative's statement). See generally Eisemann, DerStreit 
urn Gibraltar (1974). 

25 See § 127, n 10, and § 130, n 22. As to the right of the parent state to seek assistance from other 
states, and as to their right to respond to such a request, see § 130, nn 20, 21. 

26 See Schwebel, Hag R, 136 (1972), ii, pp 483-6: Klein, ZoV, 36 (1976), pp 618-52; Wilson, 
International Law and the Use ofForce by NationnlLiberation Movements (1988), especially pp 
91-136; and see § 127, n 10, and § 131, para (4). The General Assembly has on several occasions 
affirmed the 'legitimacy' of, or otherwise supported, the armed struggle of certain liberation 
movements in pursuit of their right to self-determination: see eg GA Res 2918 (XXVII) (1972), 
3034 (XXVII) (1972) and 311146 (1976). As to the right of a national liberation movement toseek 
assistance from third states, and their right to respond to such a request, seen 27, and § 131, para 
(4) , ,. 

n e s e  questions are closely related to the law applicable to civil wars: see § 49, n 2, and, as to 
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movement which is striving for se l f -de t e rmina t ion ,  notwithstanding t h a t  l i m i l a r  
aid in o t h e r  cases would be contrary t o  t h a t  s ta te ' s  obligation of! non- 
intervention: t h e  f i f t h  paragraph in the F r i e n d l y  R e l a t i o n s  Dec la ra t ion ' s  elabora- 
tion of t h e  r inc ip l e  requires s u p p o r t  t o  peoples ac t ing  in p u r s u i t  of t h e  exercise  
of thei r  r igL of se l f -de t e rmina t ion  to be in a c c o r d a n c e  with t h e  purposhs and 
principles of the Charter, which in t u r n  impose considerable re s t r a in t s  upon the 
scope of such support.27 A broad d i s t i n c t i o n  may perhaps be d r a w n  beitween 
humani tar ian aid (which practice shows is generally regarded as permis ls ib le) ,  
aid, such as economic ass is tance,  which is n o t  o v e r t l y  military in character 
(which in practice is often g iven )  and mi l i t a ry  aid such as t h e  provision of 
weapons or the supply of mi l i t a ry  personnel (which is of doubtful legality).  The 
lawfulness of aid to a liberation movement in p a r t  a t  leas t  may t u r n  on the l s t a tus  
of t h e  m o v e m e n t  a s  a g o v e r n m e n t  i n  t h e  t e r r i t o r y  in q u e s t i o n ,  which is a n o t h e r  
matter on w h i c h  t h e  principle of se l f -de t e rmina t ion  has an u n c e r t a i n  bear ing.  
The r ecogn i t i on  of a liberation m o v e m e n t  as a g o v e r n m e n t  m a y  b e  t h o u g h t  t o  
p romote  the se l f -de t e rmina t ion  of the p e o p l e s  in q u e s t i o n ;  b u t  t h e  g r a n t  of such 

I 

I 

the possibility that wars of national liberation against colonial or other similar alien po&rs are 
subject to special consideration, and the related question of the international status of liberation 
movements, see § 49, n 4ff. 

'' For discussion of the use of force to aid liberation movements see Dugard, ICLQ, 16 (1967), pp 
157-90; Higgins in The Future of the International Legal Order, vol 3 (eds Black an$ Falk, 
1971), pp 103-6; Islam, Indian JIL, 25 (1985), pp424-47, especially p 440ff; and see also qraleigh 
in International Law of Civil War (ed Falk, 1971), pp 213-18, as to the application of these 
considerations in the Algerian civil war. See also § 131, para (4) on intervention. 

The General Assembly has on several occasions affirmed the legitimacy of the stniggle of 
colonial peoples and peoples under alien domination to exercise their right of self-determination 
by all the necessary means at their disposal, and has urged moral and material assistance to 
national liberation movements in colonial territories; the Assembly has also condemned the 
practice of using mercenaries against national liberation movements as a criminal act, and has 
called on states to prevent the organisation of mercenaries in their territories and to prevent their 
nationals serving as mercenaries. See eg GA Res 2621 (XXV) (1970), 2908 (XXVII) (1977) and 
3103 (XXVIII) (1973). See also the seventh paragraph of the elaboration of the first principle set 
out in the Declaration on Principles of International Law concerning Friendly Relations and 
Cooperation among States, GA Res 2625 (XXV) (1970). In GA Res 32/36 (1977) the AsEembly 
called on the specialised agencies to assist liberation movements in southern Africa. But where an 
organisation's powers are limited to aiding 'countries' it may not be able to aid a libbration 
movement: see U N  Juridical YB (1975), p 176. As to the treatment of those fighting for libkation 
movements as prisoners of war, and the application to them of the Geneva Conventiohs, see 
§ 49, nn 24, 25 and eg GA Res 2621 (XXV) (1970) and 2918 (XXVII) (1972). 1 

The question of aid to liberation movements arose particularly in connection w(irh the 
liberation movements in the Portuguese territories in Africa. The Assembly, from 1966 onwards, 
appealed to all states to give the peoples of those territories the moral and material support 
necessary for the restoration of their inalienable rights, and, after 1968, it recognised the 
legitimacy of the struggle of the peoples of those territories to achieve those rights. At tI& same 
time, the General Assembly requested all states, particularly Portugal's NATO allies, nod to give 
Portugal assistance enabling it to maintain its colonisation of the territories. The General 
Assembly later affirmed that the national liberation movements in the Portuguese teeitories 
were the 'authentic representatives' of the true aspirations of the peoples of the territoiies and 
recommended that in matters appertaining to the affairs of the territories their representd$ion by 
the liberation movements in an appropriate capacity should be ensured: GA Res 291 8 (TXVII) 
(1972). 

The Assembly has adopteq similar resolutions in respect of other liberation m o ~ e ~ e n t s ,  
particularly in relation to South Africa. i 1 
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recognition before the movement can reasonably be regarded as effectively 
established as the government of the territory will, apart from being unrealistic, 
be premature and amount to intervention against the parent state.28 

Also uncertain is the precise scope of the 'peoples' to whom the principle of 
self-determination applies,29 and in particular to what extent that principle ma 
be invoked to justify the secession of part of a state. The principles of sell 
determination, and of respect for territorial integrity, are potentially in conflict. 
In the penultimate paragraph of the elaboration of the principle quoted aboveit 
seems clear that it is not intended to encouraee the dismemberment of states.jO 
However, while the normal colonial situation (to which the principle applies) 
may appear readily distinguishable from that of a unified state, in practice, as the 
secession of Bangladesh from Pakistan in 1971 has ~ h o w n , ~ '  the point at which 
the principle of self-determination begins to apply is more difficult to determine. 
The problem is part of the larger question whether the right of self-determination 
is limited to the colonial and similar situations in which it had its origins, or 
whether (particularly as the colonial content of the principle becomes primarily a 
matter of history) it is a concept of continuing and universal application.32 

See941.  *' The matter is discussed in many of the works cited at n 14; and see Dinstein, ICLQ, 25 (1976),pp 
102, 103-10; Crawford (ed), The Rights of Peoples (1988); and § 428 (as to minorities and 
indigenous peoples). As to the Algiers Declaration of the Rights of Peoples 1976, see Rigaux,and 
Falk, in UN Law: Fundamental Rights (ed Cassese, 1979). pp 211-24 and 225-36. This 
Declaration was the product of work by a number of eminent individuals. It was followed bythe 
adoption in 1981 of the African Charter of Human and Peoples' Rights ($444): as to theconce t 
of 'peoples' in that Charter, see Kiwanuka, AJ, 82 (1980), pp 80-101. See also § 22, n 7, as to tRe 
position generally of native peoples. As to the application of the principle of self-determination 
in respect of the transfer of eastern areas of Poland to the Soviet Union in 1939, see Ginsburgs, 
AJ, 52 (1958), pp  78-80; in respect of the Palestinian people, see Mallison and Mallison, The 
Palestine Problem (1986), pp  188-204; and in respect of Mayotte, see Oraison, Rev Belge, 17 
(1983), pp  655-98. In its Advisory Opinion on the Western Sahara the ICJ declined to regard the 
'Mauretanian entity' as a personality or  corporate entity distinct from the several emirates and 
tribes composing it, o r  as enjoying some form of sovereignty in the Western Sahara: ICJ Rep 
(1975), p 63). See also A D  v Canada (1984), ILR, 79, p 261. And see § 375, n 6. 

'O See also para 6 of GA Res 1514 (XV) (1960); and note the remarks of the UK representativesin 
1964 as to  its significance, BPIL (1964-11). pp 237,239-40. And see Blay, Indian JIL, 25 (1985), 
pp  386-410; Adar, ibid, 26 (1986), pp 425-47; Brilmayer, Yale JIL, 16 (1991), pp 177-202. For 
consideration of the impact of the principle of self-determination upon acquisition of territory, 
see 274. 

" See Chowdhury, The Genesis of Bangladesh (1972): International Commission of Jurists, The 
Events in East-Pakistan 1971 (1972); Nanda, AJ, 66 (1972), pp 321-6; Review ofthe Internation- 
a l  Commission ofluristr (June 1972), pp 42-52; Saxena, Self-Determination from Biafra to 
Bangladesh (1978); Buchheit, Secession: The Legitimacy of Self-Determination (1978); and 
$ 41, n 6. The travauxpriparatoires of the Charter and the subsequent practice of states suggest 
that the principle of self-determination is primarily applicable to colonial situations ratherthan 
to  cases involving secession from a state (in which context, however, it may be noted that 
international law does not make civil war illegal). In 1920 the Committee of Jurists' Report on the 
Aaland Islands dispute observed that positive international law did not recognise the right of 
self-determination of peoples to separate themselves from the statc to which they belonged (OffJ 
(1920), Special Suppl 3, pp 3-19). ' Thus, in addition to the colonial situations, circumstances in which self-determination may be 
relevant include those where (a) part of a state, having a distinct local identity, seeks to determine 
for itself its own political and constitutional structure, often by asserting adegree of autonomy or 
independence (in 1990 the response of many states to the assertion of independence by Lithuania 

The obligations in Chapter XI of the Charter, within their general Pmpass,  
are legal obligations. But they are obligations for the implementation,of which 
no machinery is provided in the Charter. Thus while the states in question are 
re uired to transmit regularly to the Secretary-General statistical dnd other 
in ? ormation relating to economic, social and technical conditions, suchiinforma- 
tion is described as being of a 'technical nature', for 'information purposes', and 
only insofar as this is consistent with 'security and cons~itutional 
 consideration^'.^^ The subject matter of Chapter XI is, however, one of legiti- 
mate concern for the United Nations. It is within the same powers of discussion 
and of recommendation which the General Assembly has in respect of 'any 
questions or any matters within the scope' of the Charter (Article More- 
over, the Assembly has in practice taken the requirement to transmit information 
to the United Nations as the starting point for far-reaching action rklating to 
non-self-governing territories, going beyond the original intentions oflthe fram- 
ers of the Charter, and taking increasingly less account of the restriction in 
Article 2(7) of the Charter against intervention in matters essentially within the 
domestic jurisdiction of member states.35 I 

The requirement to transmit information necessitated the establishment of 
some procedures for dealing with the information submitted. A special form was 
adopted for the guidance of administering states in preparing the information to 
be submitted,36 and a committee was established to consider that inf~rrnation.~'  I 

I 

(see § 40, n 3) was couched in terms of the right of the Lithuanian people to  self-determination); 
(b) the people within a state seek to  overthrow the government which has obtained,:or retained, 
power otherwise than by democratic means (eg the situation in many East European states in 
1989 and 1990, leading to  the overthrow of communist regimes); and (c) a state is effectively 
invaded by another state, in which case those resisting may claim to be acting in exercise of their 
right to self-determination (see, eg, as to the resistance movement in Afghanistan after the Soviet 
Union's invasion in 1979-80 (5  130, n 14), Reisman, AJ, 81 (1987), p 906-9, and Rafiqul Islam, 
Neth IL Rev, 39 (1990), pp 1-21). The issue assumes particular importance in relFtion to  the 
question whether in these non-colonial situations the same consequences follow (eg as regards 
the possible rights of armed movements to  fight in support of self-determination, and of other 
states to assist) as are said to follow in relation to colonial situations by virtue of the priority 
which the right of self-determination is argued to give over the normal rules which apply in 
relation to civil wars and intervention. See on self-determination in the pos t -~o~dn ia I  period, 
Rao, Indian JIL, 28 (1988), pp 58-71. 

JJ Article 73(e). 
" The Assembly's Fourth Committee normally deals with these matters. 

I ' 

" See Higgins, Development of International Law Through the Political Organs o j t he  United 
Nations (1963), pp 90-106. 1 1 
GA Res 142 (11). The form was revised in 1951 (GA Res 551 (VI)). O n  avoluntary ba$s some, but 
not all, administering states have provided information on constitutional and political develop- 
ments, although this went wider than the provisions of the Charter. The General d+embly has 
repeatedly encouraged the submission of this kind of information. Thus, in 1952 ithe General 
Assembly recommended that the administering states should voluntarily include in their reports 
information as to  details relating to the extent of self-determination in the territoriesiin question, 
'in particular regarding their political progress and the measures taken to develop t$eir capacity 
for self-determination and to satisfy their political aspirations and to promote the;progressive 
development of their free political institutions' (GA Res 637 B (VII)): see also GA,Res 144 (11) 
(1947), 327 (IV) (1949), and 848 (IX) (1954). In 1959 the Assembly repeated itk request to 
administering authorities to  supply this voluntary information, and also requeried them to 
include information on the establishment of intermediate timetables leading to the attainment of 
self-government: G A  Res 1468 XXIV). The UK offered as a gesture of goodwill, knd not as a 

1 ,  
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After the adoption in 1960 of the Declaration on the Granting of Independence 
to Colonial Territories3' a S ecial Committee on the Implementation of the r Declaration was e~tabl ished.~ This Committee, after being enlarged in 1962 to 
twenty-four members, became known as the Committee of T ~ e n t ~ - F o u r . ~ O  
Since 1963 it has been the Committee which considers the information submitted 
under Article 73(e).4' Apart from considering and reporting on that information, 
its task is to examine the application of the Declaration, to make suggestions and 
recommendations on the progress and extent of the implementation of the 
Declaration and to report to  the Assembly, and to inform the Security Council of 
developments in any territory examined by i t  which might threaten international 
peace and security. The Committee has power to establish its own procedures 
(including the establishment of sub-committees), and to send visiting groups to 
territories within its scope.42 

In 1970 the General Assembly adopted a programme of action for the full 
implementation of the D e ~ l a r a t i o n . ~ ~  The Assembly declared the further con- 

matter of obligation, to submit information on political and constitutional developments in 
1961: see Cmnd 1791 p 100. Since 1962 the Committee on Information from Non-Self- 
Governing Territorics (and its successors) has cxamincd information on constitutional and 
political developments; Portugal's refusal to transmit information led to the appointment of a 
committee to examine 'such information as is available', and it has not hesitated to consider 
political matters (GA Res 1542 (XV) (1960)). There has thus been a tendency to assimilate in 
some measure the contents and the machinery of examination of the information supplied with 
regard to non-self-governing territories to those of trust territories (see §§ 89-95). 

" At first the Assembly, in February 1946, had requested the Secretary-General to include in his 
annual reporton the Organisation asummary of the information transmitted to him by members 
under A n  73: GA Res 9 (I). Later that year an adhoccommittee was set up to assist the Assembly 
in the consideration of the information received and to recommend procedures to be followed: 
GA Res 66 (I). In 1947 the Assembly set up a Special Committee to examine and report on the 
economic, social and educational conditions in non-self-governing territories and to make 
recommendations: GA Res 146 (11); see also GA Res 219 (111) (1948). In 1948 this Committee's 
place was taken by the Special Committee on Information transmitted under Art 73(e), later 
renamed the Committee on Information from Non-Self-Governing Territories: GA Res 332 
(IV) and 569(V1) (1951); see also646 (VII) (1952), 933 (X) (1955) and 1332 (XIII) (1958). In 1961 
its terms of reference were widened to include the examination of oolitical and constitutional 
information transmitted by administering states: GA Res 1700 (XVI). The Committee ;as 
dissolved in 1963, and its functions were transferred to the Special 'Committee of Twenty-Four': 
GA Res 1970 (XVIII). 

" GA Res 1514 (xv). ' 
39 GA Res 1654 (XVI) (1961). 
'O In 1962 the Committee took over the functions of the Special Committee on South West Africa 

and thespecial Committeeon PortugueseTerritories, which weredissolved: GA Res 1805,1806, 
1807 and 1809 (XVII). O n  the workof the Committee see Khol, Human Rights Journal, 3 (1970), 
pp 21-50. 

" GA Res 1970 (XVIII). 
'2 Thus, missions havevisited theusvirgin  Islands, the Cayman Islands, and French Somaliland in 

1977; the New Hebrides and Guam in 1979; the Turks and Caicos Islands in 1980; the Cocos 
(Keeling) Islands in 1980 and 1984; Tokelau, and American Samoa in 1981; Montserrat in 1982; 
and Anguilla in 1984. ' GA Res 2621 (XXV). The resolution contained special recommendations regarding South 
Africa, Southern Rhodesia and Portuguese territories in southern Africa. See also GA Res 2908 
(XXVII) (1 972). The passage of GA Res 2621 (XXV) reinforced doubts entertained by the UK as 
to whether the Committee of Twenty-Four could offer any constructive help in resolving the 
remaining problems of decolonisation, and the UK informed the Secretary-General of the U N  
on 11 January 1971 that the UK would withdraw from membership of the Committee: Par- 

Dependent terri, 

tinuation of colonialism in all its forms and manifestations to  be a 
constitutes a violation of the Charter, the Declaration, and the , 

international law;4 and reaffirmed the inherent right of colonia 
struggle by all necessary means at their disposal against colonial p 
suppress their aspiration for freedom and independence; the Asseml 
programme of action by which member states were to  assist in a va 
to achieve the independence of colonial and other non-self-governir 
The resolution reiterated the Special Committee of Twenty-Four's 
ters of decolonisation; stated that questions of territorial size, 
isolation and limited resources should in no way delay the impleme~ 
Declaration, and that where that Declaration has not been fully i 
with regard to a given territory the General Assembly shall con1 
responsibility for that territory until such time as the people conce 
an opportunity to  exercise freely its right of self-determinatio 
pendence in accordance with the Declaration; and called upon 
organisations within the United Nations system to take steps to rc 
implementation of the D e ~ l a r a t i o n . ~ ~  In 1980 the General AssemE 
further 'plan of action' to intensify efforts to  bring colonialism to a 
particular to assist southern Africa in its struggle for self-determ 
1988 the General Assembly declared an 'international Decade for thi 
of C o l o n i a l i ~ m ' . ~ ~  The International Law Commission, in its draf 
State R e ~ ~ o n s i b i l i t ~ , 4 ~  and in its draft Code of Crimes against tl 
Security of Mankind,49 has affirmed the international criminality 
lishment o r  maintenance by force of colonial domination. 

Increasingly the Assembly has devoted its attention to the possit 
to full implementation of the Declaration caused by activities of fa 
mic and other interests in non-self-governing territories, which 
supporting the continuation of colonial regimes.50 This was di 
separate item of the Assembly's agenda for the first time in 1973, 
treated separately since then. The Assembly, in adopting the Decla 
Establishment of the New International Economic Order, included 

liarnentary Debates (Commons), vol 809, cols 30-31 (written answers, 12 
Australia had withdrawn in 1969, Italy in 1970, and the USA in 1971, all, bro 
reservations as to whether the Committee was acting within the limits of its legit 
1974 the UK resumed its participation in the work (but not membership) of 
Cmnd 5907, p 98. In 1986 the UK, while still proposing to transmit information 
non-self-governing territories t o  the UN,  notified the Committee that it a 
participate in the work of the Committee: see UKMIL, BY, 57 (1986), p 51: 

4' GA Res 1514 (XV) (1960) had declared that the 'subjection of peoples to al, 
domination and exploitation constitutes a denial of fundamental human rights, i 
Charter of the United Nations and is an impediment to the promotion of v 
co-operation'. 

Colonialism has also been designated a 'slavery-like' practice: see p 981. 
'5 See also GA Res 2704 (XXV) (1970), 2873 (XXVI) (1971), and 2908 and 2980 ( 
" GA Res 35/l 18. 
" GA Res 43/47. 
48 Article 19.3(b): YBILC (1976), ii, pt 2, pp 95, 106-7. 
49 Anicle 15: Report of the ILC (41st Sess~on, 1989), para 217. 
50 See eg GA Res 1314 (XIII) (1%8), 2621 (XXV) (1970) and 2979 (XXVII) (1972). 

42, as to permanent sovereignty over natural resources. 
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ples on which it is based the right of all territories and peoples under alien and 
colonial domination and apartheid to restitution and full compensation for the 
exploitation and depletion of, and damages to, their natural and all other re- 
sources, and their right to  achieve their liberation and to regain effective control 
over their natural resources and economic activities.!jl Article 16 of the Charter 
on the Economic Rights and Duties of States, also adopted in 1974,'~ provides 
that it is 'the right and duty of all States, individually and collectively, to 
eliminate colonialism, apartheid, racial discrimination, neo-colonialism and all 
forms of foreign aggression, occupation and domination, and the economic and 
social consequences thereof, as a prerequisite for development'. Similarly, the 
General Assembly has, since 1965, repeatedly called on states administering 
colonial territories to withdraw their military establishments from those terri- 
tories and :o refrain from establishing new ones.!j3 

The General Assembly and the Committee of Twenty-Four have in some 
respects stretched to the limit- and even beyond - the legal powers conferred on 
the Assembly by the Charter, and their activities in this respect are not free from 
criticism.'' They have done so principally by building on the provisions of the 
Charter which refer to self-determination and to the promotion of human 
rights,!j5 and by asserting a connection between continued colonialism and the 
threat to international peace. Although the Charter did not provide adequate 
procedures for the implementation of Chapter XI, it was legitimate for the 
Assembly to establish suitable procedures. However, there is less justification in 
this part of the Charter for, for example, equating self-determination with 
independence; for extending the obligations of members of the United Nations 
in relation to information to be supplied and otherwise by, for instance, enlarg- 
ing the scope of information to cover matters of constitutional development or 
the measure of progress achieved in the direction of self-government or inde- 
pendence; for requiring the 'immediate' termination of colonial situations 
irrespective of the extent to which the territory is ready and able to assume the 
obligations of sovereignty; o r  for fixing arbitrary dates by which a colonial 
situation is to be 'terminated' by delivery of the territory to another state 
contrary to the expressed view of the territory's inhabitants as to their interests, 
which the Charter itself states 'are paramount'; or, generally, for eroding the 
significance of Article 2(7) of the Charter in this context virtually to the point of 
disappearance. 

5 1  GA Res 3201 (S-VI) (1974). The Assembly has adopted similar resolutions in subsequent years 
(eg GA Res 38/50 (1983), 39/42 (1984)) reaffirming the inalienable right of dependent peoples to 
independence, self-determination and the enjoyment of their natural resources, and, generally, 
seeking to prevent the implernentation of the Declaration on the Granting of Independence to 
Colonial Countries and Peoples from being impeded by foreign economic activities. '' GA Res 3281 (XXIX) (1974); see § 106. 

53 See GA Res 2105 (XX). Such calls have become a regular feature of relevant resolutions of the 
General Assembly. 

54 See eg Waldock, Hag R, 106 (1962), ii, pp 27-34. Several states have asserted the illegality of the 

Committee's establishment or operations, or those of its predecessors: see eg the views of 
Belgium (UNYB (1954), p 318), and n 43 above. 

55 As to developments within the framework of U N  human rights activities see generally § 433ff; 
and Res VIII adopted by the International Conference on Human Rights, held at Teheran, 1968 
(UN Doc A/CONF 32/41, p 9). 
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The political content of many of the anti-colonial resolutions, bheir lack of 
realism in certain respects,56 and the degree to which they require the extension 
of the Assembly's powers under the Charter and are thernselveslof doubtful 
consistency with the terms of the Charter, cast doubt on the extent tb which they 
may be considered to constitute rules of international law.57 

I 

MANDATED AREAS 
Schucking und Wehberg, pp 688-71 1 Redslob, Theorre de la SocrPtP des Natrons (1927), 
pp 175-216 H Lauterpacht, Analogres, $$84-86 M~llot, Les Mandats rfiternatronaux 
(1924) Diena, Les Mandats rnternatronaux (1925), and Hag R, 5 (1924), IV,  pp 215- 
63 Stoyanovsky, La Theorre generale des mandats rnternatronaux (1925) Schne~der, 
Das volkerrechtlrche Mandat (1926) Vall~n~, I mandatr rnternazronah (1923) 
Balladore Pallieri, I mandatr della Soneta delle Nazronr (1928) Gsell- trump^, Zur 
rechtkchen Natur der Volkerbundsmandate (1928) Van Rees, Les Mandats Inter- 
natronaux (vol I ,  Le Contrde mtetnatronal, 1927) (vol 11, Les Prrncrpes generaux, 
1928) Van Maanen-Helmer, The Mandates System rn Relatron to Afrzca and the Pacajic 
Islands (1929) Wr~ght, Mandates under the League of Natrons (1930) (a lead~ng 
treatise) Margol~th, The lnternatronal Mandates (1930) Bentw~ch, The Mandates Sys- 
tem (1930), and Hag R, 29 (1929), iv, pp 119-82 Pic, Le Kegme du mandat 
(1932) Pel~chet, La Personnulrte 111tetnutrorrale d~strncte des collectrvrte, sous marrdat 
(1932) Com~sett~, Mandats et Jouvetaznete (1934) M o n a r ~ a ,  L'Apprtrtetzerr~a drlla 
sovranrta suz terrrtorr sotto mandato (1936) Duncan Hall, Mandates, Dependenaes and 
Trusteeshrps (1948) Rolm, KI, 3rd serles, 1 (1920), pp 329-63 Lewzs, LQR, 39 (1923), 
pp458-75 Baty, BY, 1921-22, pp 109-21 Corbett, rbrd (1924), pp 128136 Wr~ght, 
AJ, 17 (1923), pp 691-703,18 (1924), pp 306-15,20 (1926), pp 768-72 B~lesk~, ZV, 12 
(1923), pp 65-85, and 13 (1924), pp 77-102 and ZoR, 13 (1933), pp 8-67 Lee, Grotrus 
Soaety, 12 (1927), pp 31-48 Buza, ZoK, 6 (1926), pp 235-45 Rol~n, Annuarre, 34 
(1928), pp 33-58  tach^, RI (Pans), 14 (1934), pp 337-60 Bentw~ch, ZoV, 4 (1934), pp 
277-95 Hales, Grottus Socrety, 23 (1937), pp 85-26; 25 (1939), pp 185-284, and 26 
(1940), pp 153-210 Haas, lnterrratrond Organrsatron, 6 (1952), pp 521-26 
U thegrove, Emprre by Mandate (1954) W h ~ t e m a n ,  lhgest, I, ,pp 598-731 
CLwdhun, lntcrrratronal Mundate, and Iru,tee,hlp Jystcnrs (1955) Ver~ljI, Inter- 
natronal Law m Hrstorrcal Perspectrve, 2 (1969), pp 545-73 Rousseau, Dro~t rnter- 
natronalpublrc, 2 (1974), pp 378-98 Crawford, The Geatron of State, ~n~lntrrnatronal 
Law (1979), pp 335-55 See also, $ 88, n 2, as to the Mandate for South West Afr~ca 
(Narnlbia). I 
§ 86 The general features of the mandate system The mandate system was 
adopted at the end of the First World War for dealing with the colonies and some 
other territories of Germany and Turkey which it was decided to detach I from 

" Such as the call for'~mmed~atesteps' to bc taken to conter ~ndependence, expressly ~rrespectn s of 
pol~t~cal, economic, soual or educat~onal preparedness GA Res 1514 (XV) (1960) It may be 
noted that although the resolut~ons have been adopted w ~ t h  overwhelm~ng majormes they have 
often not ~ncluded the affirmatwe votes ot the states most ~mmed~ately ~onccrned w ~ t h  the 
pract~cal appl~cat~on of the resolut~ons, namely the adm~n~sterlng states More wtlght probably 
attaches to them votes than to those of states w ~ t h  less d~rect ~nvolvement In the aublect. see § lo, n 

c 21. 
$$, " As to the law-creatlng p o s s ~ b ~ l ~ t ~ e s  ot General Assembly resolut~ons, see $ 16. 
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them.' It  was embodied in Article 22 of the Covenant of The League of Nations, 
which was an integral part of the treaties of peace with Germany, Austria, 
Bulgaria, and Hungary.' Under this system these detached territories were not in 
the ownership of any state, but were entrusted to certain states called 'mandatory 
states,' to administer on behalf of the League upon the conditions laid down in 
written agreements, called mandates, between the League and each mandatory.' 
In conformity with the Charter of the United Nations the system of mandates 
has been replaced by the international trusteeship system, described below.4 

The territories to be placed under the mandates system were at varying stages 
of political development. Accordingly, Article 22 of the Covenant provided for 
three categories of mandate, known as - in descending order of political indi- 
viduality - Type 'A', 'B' and 'C'.' 

A territov, by being placed under a mandate was not thereby annexed by the 
mandatory. The mandatory was precluded by the terms of the mandate from 

' For a fuller account of the mandate system see 8th ed of this vol, pp 212-22. * As regards Turkey see Art 16 of the Treaty of Lausanne 1923. ' For confirmation by the ICJ that the 'Mandate [for South West Africa], in fact and in law, is an 
international agreement having the character of a treaty or convention', see South West Africa 
Cases (Preliminary Objections), ICJ Rep (1962), pp 319, 330-32. But see the joint dissenting 
opinion of Judges 1:itzmaurice and Spender, regarding a mandate as 'a quasi-legislative act of the 
League Council' (ibid, at p 490). As regards those clauses in the mandates defining the manda- 
tory's powers and obligations in respect of the inhabitants of the territory and towards the 
League and its organs (the 'conduct' provisions), the ICJ held that no legal right or interest was 
vested in other members of the League of Nations individually (South West Africa Cases (Second 
Phase), ICJ Rep (1966), pp 6, 29, 51): as regards those clauses conferring rights directly on 
members of the League as individual states, or in favour of their nationals (the 'special interests' 
provisions), the matter was left open (ibid, p 22). The terms of a mandate have been held not to be 
directly enforceable in the courts of the mandated territory:State v Tuhadeleni(l968), ILR, 52,p 
29; Administrator ofthe Territory of Papua and New Guinea v Blasius Tirupia (1971), ILR, 55, p 
55. 
$9 89-95. ' The mandates were distributed, and accepted by the mandatories, as follows: 

Type A: Iraq - Great Britain; Palestine (and Transjordan)- Great Britain; Syria and Lebanon 
- France. 
Type B: British Cameroons - Great Britain; French Cameroons- France; British Togoland- 
Great Britain; French Togoland - France; Tanganyika - Great Britain; Ruanda Urundi - 
Belgium. 
Type C: South West Africa- Union of South Africa; Samoa- New Zealand; Nauru- British 
Empire (Great Britain, Australia, and New Zealand jointly); other Pacific Islands south of the 
Equator - Australia; Pacific Islands north of the Equator - Japan. 

The distribution of the mandates ('A', 'B' and 'C') was effected by decisions of the Principal 
Allied Powers which were communicated to the Council of the League and are recorded in the 
preambles of the mandates. 

In its Opinion in the Namibia ( S o d  West Africa) Legal Consequences Case the ICJ was 
unable to accept any construction which would attach to 'C' mandates an object and purpose 
different from those of 'A' or 'B' mandates: ICJ Rep (1971), p 32. In that Opinion the Court (atp 
28ff.) considered in some detail the nature of 'C' mandates. 

' Note upon sovereignty in relation to the mandates - Widely differing views were held upon the 
question, Where does sovereignty in respect of the mandated areas lie? The following are among 
the numerous answers that were given: (a) In the mandatory: see Rolin, RI, 3rd series, 1 (1920), 
pp 329-63, Lindley, pp 263,267, and R v Jacobus Christian (AD (1923-24), No  12), where the 
Appellate Division of the Supreme Court of South Africa held that the mandatory government- 
that is, the Government of the Union of South Africa- had sufficient internal majestas to support 
a conviction of one of the inhabitants of the 'C' mandated area of South West Africa for high 

I 

doing a number of things which an owner of territory can lawfully do. That 
Germany and Turkey divested themselves of all rights of ownership in the 
mandated areas was clear. That the mandatories had not acquired all of those 
rights was equally clear. This was so even in the class of mandates most closely 
associated with the territory of the mandatory. Thus in the case concerning the 
Status of South West Afrzca the International Court of Justice held that the 
conferment of the mandate over that territory upon South Africa did not involve 
any cession or  transfer of territory to  the Union of South Africa.' Type,'A' 
mandates possessed a sufficient degree of separate status to  enjoy a limited 
treaty-making capacity.8 1 

treason under Roman-Dutch common law. That sufficed to uphold the convlctlon, but the 
judgments are also c~ted In support of the theory of full soverelgnty In the mandatory. W ~ t h  
reference to the clam of General Hertzog, P rme  Mlnlster of the U n ~ o n  of South Afnca, for full 
soverelgnty In respect of the mandated area of South West Afr~ca subject to the terms of the 
mandate see The Ttmes (London) newspaper of 9 June and 13 August 1927, the Mlnutes and 
Report of theTenth Sess~on (1926) of the Permanent Mandates Commission, pp 82-6,182, of the 
Eleventh Sesslon (1927), Mtnutes of and Councd meetlngs of March and September 1927, Off J, 8 
(1927), pp 347 and 1118-20, and Round Table (December 1927). pp 217-22 See also § 88, for 
subsequent developments In relat~on to South West Afr~ca 

The mandatory's v~rtually full leglslatlve and adm~n~stratlve powers over the mandated 
terrltortes were confirmed In several cases (eg De Bodtnat v Admtntstratton de I'Enregtstrement. 
AD, 11 (1919-42), N o  33, Wong Man O n  v The Commonwealth, ILR, 19 (1952), p 327), but 
subject to the terms of the mandate (seeJerusa1em-Jaffa Dtstnct Governor v Sulerman Muna 
[I9261 AC, 321, AhmedShaukt El Kharbutlz v Mrnrster of Defence, AD 16 (1949), N o  19, but cf 
Rozenblatt v Regtster of Lands (Hatfa), AD, 14 (1947), No  11, and State v Tuhadelent (1968), 
ILR, 52, p 29, holdmg that South African leg~slatlon extend~ng to South West Afrlcacould not be 
~nvalldated for bemg contrary to the terms of the Mandate (see ICLQ, 18 (1969), p 789, and 
Dugard, AJ, 64 (1970), pp 19-41) and Btnga v Admmzstrator-General for South West Afnca 
(1988), ILR, 82, p 465 InStampferv Attorney-General, ILR, 23 (1956), p 284, Palestme was held 
to be a Br~tlsh possesston for purposes of a part~cular law. See also § 87, n 8, as to the effects of a 
New Zealand law havmg the effect of treatmg the mandated terrltory of Western Samoa as ~f ~t 
were part of New ~ e a l ~ n d ;  

(b) In the mandatory, 'actmg wtth the consent of the Counnl of the League': see Wnght. AJ, 17 
(1923), pp 691-703; tbtd, 18 (1924). pp 306-15; tbtd, 20 (1926), pp,768-72; 

(c) In  the pnncrpal allted powers; 
(d) In  the League (see H Lauterpacht, Analogtes, § 86, while admittmg that the exerclse of 

sovereignty rests with themandatory); see Attorney General v Goralschvtlr, ment~oned In AJ, 20 
(1926), p 771 (AD, 3 (1925-26), N o  33); Redslob, ThPorte de la SociPti des Nattons (1927), pp 
196,197; Corbett, BY (1924), p 134; Bentwich, The Mandates System (1930), p 19; Scelle, I, pp 
170, 171; 

(e) In the tnhabttants of the mandated area, but temporanly m suspense: see Stoyanovsky, La 
ThPorte ginPrale des mandats rnternattonaux (1925), Pel~chet, La Personnaltti tnternattonale 
dtsttnae des collecttvttis sous mandat (1932) at p 183, PIC, RG, 30 (1923), pp 321-71 In the 
resolution adopted by the Inst~tute of Internat~onal Law In 1931 the commun~t~es  under mandate 
are descr~bed as subjects of mternatlonal law: see AJ, 26 (1932). p 91; 

(f) In abeyance: see Judge McNalr's, d t s s e n t ~ n ~  oplnlon In the Status of South West Afnca 
c&, ICJ ~e~ (1950), at p-150. I 

French courts have denied the responsibility of the ~ove rnmen t /o f  France for acts of the 
authorities in territories under French mandate: Re Bernard, ILR, 22 (1955), p 88 (for the similar 
attitude taken regarding states under French protection, see § 82, n s l l ) .  

' ICJ Rep (1950), p 132. See also the Namrbza (South West Afrtca) Legal Consequences Case, ICJ 
Rep (1971), pp 28, 30, 43, for clear rejection of the notion of anneiation. 
See Art 22.4 of the Covenant, referring to certain communities subsequently to become man- 
dated territories as having 'reached a stage of development where their existence as independent 



The dominant element was that of trusteeship for the inhabitants of the 
mandated area: 'peoples not yet able to  stand by themselves under the strenuous 
conditions of the modern world.' In the words of the International Cour t  of 
Justice in the case concerning the Status of Sorrth West Africa: 'the Mandate was 
created, in the interest of the inhabitants of the territory, and of humanity in 
general, as an international institution with an international object - a sacred 
trust of civilisation9 . . . The international rules regulating the Mandate consti- 
tuted an international status for the Territory. .  .'.I0 For  that reason, amongst 
others, the principal obligations of the mandatory, including those relating to 
international supervision, were held not t o  have been abrogated by the dissolu- 
tion of the League of Nations." 

The acceptance of a mandate involved the assumption of legal, and not merely 
moral, obligations, and, as a corollary of the trust, securities for its performance 
in the form of legal accountability for its discharge and f ~ l f i l m e n t . ' ~  The mandate 
system was under the supervision of the Council of the League, advised and 
assisted by the Permanent Mandates Commission. The inhabitants of a man- 
dated area had a right t o  petition the League, through procedures which were laid 
down. All the mandates contained a clause providing that any dispute between a 
mandatory and a member of the League which could not  be settled by negotia- 
tion could be referred by either party to  the Permanent Cour t  of International 
Justice.I3 

§ 87 National status of the inhabitants Article 22 of the Covenant did not 
directly touch on the question of the national status of the inhabitants.' How- 
ever, the renunciation by Germany and Turkey of their rights in respect of the 

nations can be provisionally recognised suhiect to the rendering of administrative advice and 
assistance by a Mandatory until such time as they are able to  stand alone'. See also Lissitzyn, Hag 
R, 125 (1968). iii. pp 54-8; and Shehadeh v Commissioner of Prisons, AD, 14 (1947). N o  16. 
In theSouth West Africa Cases (Second Phase) the ICJ held that the principle of the'sacred trust' 
was primarily a moral o r  humanitarian concept, and had no residual juridical content which 
could operate per se to give rise to  legal rights and obligations outside the mandate system as a 
whole: ICJ Rep (1966). pp 34-5. For a survey of some 19th century antecedents of the 'sacred 
trust' see Alexandrowicz, AJ, 65 (1971), pp 149-59. 

l o  ICJ Rep (1950), p 132. And see, in particular, the Separate Opinion of Judge McNair, ibid, pp 
153-57. 

I' See 5 90. 
l 2  ICJ Rep (1971), pp 29-30. 
I' See Feinberg, LaJuridiction de la Cour Permanente duns le systPme des mandats (1930), and Hag 

R, 59 (1937). i, p p  596-632, 682-702. See the Mavromatis Palestine Concession Case (1924), 
PCIJ, Series A, N o  2. It was in reliance on such a provision that Ethiopia and Liberia instituted 
proceedings against South Africa in 1960: see § 88, n 16. 

I See generally Weis. Nationality and Statelessness in International Law (2nd ed, 1979), pp 20-25. 
For purposes of English law persons connected in certain specified ways with British mandated 
territories in Togoland and Cameroons were considered British protected persons: British 
Protected Persons Order  1934 (SR and 0 1934 N o  499). See also the definition of the term 
'British protected person' in the British Nationalitv Act 1948, s 32(1). Article 127 of theTreaty of 
Versailles gave the mandatory powers, as ' G o w m n e n t s  exercising authority over the terri- 
tories', the right of diplomatic protection over native inhabitants of former German possessions; 
and see Malapa v Public Prosecutor (1959), ILR, 28. p 80. See also Pablo N+ra (ofthe Lebanon) 
Case, AD, 4 (1927-28), N o  30. 

Mandate 

territories placed under mandate, suggested a dereliction rather ti 
and it seems that the effect of these clauses was to  divest the inhat 
territories (apart from the special case of the German subject! 
 rigi in)^ of their former German o r  Turkish nationality and not 
automatically with any new nationality. In April 1923 the Counci 
adopted certain resolutions4 with regard to  the national status of I 

of 'B' and 'C' mandated areas, the substance of which was that the: 
status from that of the mandatory's nationals and, while not 
obtaining individual naturalisation from the mandatory, did not 
become invested with its nationality. In  the case of the 'C' ma, 
South West Africa, the mandatory, with the consent of the Counci 
and with the assent of the German Government, passed legisl 
collective naturalisation to all persons of German origin, subject 
any of them to  decline the British nationality offered to  them.' 

In the case of all the 'A' mandates the inhabitants of the rr 
acquired a new nationality: in Iraq (which was then a mandated te 
result of the Iraq Law of 9 October 1924; in Palestine, where b a Y in Council of 24 July 1925, Palestine ' c i t i ~ e n s h i p ' ~  was created; a1 
Lebanon, in which case the existence of a distinct nationality was 

' See R vjacobus Christian in the Appellate Division of the Supreme Court  4 

1923, summarised by Mackenzie in BY (1925), pp 211-19, and in AD, 2 ( 
Matthews, JCL, 3rd series, 6 (1924), pp 245-54; and Emmett, ibid, 9 (19271 
bearing of this decision on thequestion of sovereignty, see § 86, n 6. As to  the el 
nationality, see § 249. ' Article 122 of the Treaty of Peace with Germany appeared to  assume the c 
German nationality of German subjects of European origin in mandated are 
finds support in the minutes of the Permanent Mandates Commission, Seconc 
Wright in AJ, 18 (1924), at p 313) and was assumed to  be correct in the negotia 
Governments of the Union of South Africa and of Germany preceding t 
collective naturalisation Act of 1924 (see Emmett, JCL, 3rd series, 9 (1927), p 
(1925), pp 188-91). See also Minister of the Interior v Bechler, AD, I5 (1941 
parte Schwietering, ibid, N o  86. 
Off J (1923), p 604. 
Act 30 of 1924: see Emmett, JCL, 3rd series, 9 (l927), and BY (l925), pp 188-9 
Nationality within the British Commonwealth of Nations (1930), pp 177-201 ; 
des Volkerrechts, 31 (1954), pp 456-69. By the Naturalisation and Status of A 
Act 1942 any person who was a British subject exclusively by virtue of the prc 
of 1924 became an alien. The  South African Citizenship Act 1949 (as amended 
that people belonging t o  South West Africa became, in most cases, South A 
l ( l)(x),  2, 3, 5 and 6. See generally Parry, Nationality and Citizenship (195: 
Which is equivalent to  nationality: see Bentwich, BY (1926), at p 102. See also 
(1929), pp 200-1 I.  See also R v Ketter, holding that the appellant, a resident of I 
been issued with a passport entitled 'British Passport, Palestine,' was not a Brit1 
1 KB 787; and Attorney-General v Goralschwili, AD, 3 (1925-26), N o  33. Ir  
(1949) a Palestinian citizen was held by a US court not to  be a citizen of a 'fore 
Palestine was not astate while under British mandate: Whiteman, Digest, 2, p6! 
v Dulles, ILR, 20 (1953), p 251, fora  decision in acontrary sense. See also Palesi 
Case, ILR, 18 (1951), N o  25. Israeli courts have held Palestinian citizenship 
exist upon the establishment of the State of Israel: Hussein v Governor o f A n  
(1950), p 112; Naqara v Minister of the Interior, ILR, 20 (1953), p 49. ' But as to  Transjordan, see Bentwich, op cit in n 6, at p 106. 
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Article 3 of the mandate, and was established by decrees of the French High 
Commissioner. O n  the other hand, the 'B' and 'C' mandated areas did not mint a 
nationality of their own.' 

$88 South West Africa (Namibia) It was envisaged that, with the dissolution 
of the League of Nations and the creation of the United Nations, those mandated 
territories which had not become independent should be placed under the 
trusteeship system of the United Nations.' South Africa alone of the mandatory 
powers refused to place her 'C' mandated territory of South West Africa2 under 
the trusteeship system, and invoked the special position of her mandated terri- 
tory as a reason for making it part of her territory, subject to the proposed 
consultation of its inhabitants. There was no disposition on the part of the 
members of the Assembly to acknowledge such right of incorporation and South 
Africa refrained from annexing the territory.' 

The Kingv Ketter[1940] 1 KB 787; Wong Man On v The Commonwealth, ILR, 19 (l952),p327, 
where it was held that a person born in a 'C' mandate did not become a national of the mandatory 
power; see also O'Connell, BY, 31 (1954), pp 458-61. Note, however, the effect of certain New 
Zealand legislation which, despite an earlier decision in a contrary sense in Levave v Immigra- 
tion Department [I9791 2 NZLR 74. was held by the Privy Council to result in a person born in 
Western Samoa being regarded for purposes of nationality as having been horn within the 
Crown's dominions in the same way as a person born in New Zealand, and so acquiring British 
(and later New Zealand) nationality: Falema'i Lesa v Attorney-Generalof New Zealand [I9831 2 
AC 20. The far-reaching consequences of the decision were, following the conclusion of an 
agreement between Western Samoa and New Zealand, largely limited by the passage in New 
Zealand of the Citizenship (Westert Samoa) Act 1982. See Crawford, BY, 53 (1982), pp 268-73. 

I See 5 90, n 3. 
See generally on South West Africa, Imishue, South West Africa: An International Problem 
(1966); Slonim, Can YBIL, 6 (1968). pp 115-43, and South West Africa and the United Nations 
(1973); Lucchini, AI'DI, 15 (1969). pp 355-74; Whiteman, Digest, 1, pp 706-31 ; Obozuwa, The 
Namibinn Question (1973); Dugard. The South West Africa/Namibia Dispute (1972); Ber- 
nhardt, ZoV, 33 (1973). pp 1-37; Sagay, Legal Aspects of the Namibian Dispute (1976); Zacklin, 
Hag R, 171 (1981), ii, pp 225-340; Dore, Harv ILJ, 27 (1986), pp 159-91. See also n 16. 

As to the extension of South African treaties to South West Africa, see Schaffer, South African 
LJ, 95 (1978), pp 63-70. As to questions of state succession arising in relation to Namibia's 
eventual independence, see Makonnen, Hag R, 200 (1986), v, pp 149-218. ' In 1946 the First General Assembly declined to accede to the request of South Africa that the 
mandated territory of South West Africa should be incorporated in South Africa. The request 
followed upon a vote of the inhabitants of the territory expressing their desire for incorporation. 
The decision of the General Assembly was based on the view that the inhabitants of South West 
Africa had not yet reached a stage of political development 'enabling them to express a con- 
sidered opinion which the Assembly could recognise on such an important question as incor- 
poration of their territory'. The Assembly recommended that the territory be placed under the 
system of trusteeship and invited South Africa to submit a trusteeship agreement b r  the 
territory: GA Res 65 (I) (1946), and see UNYB (1946-47), pp 205-8. While refusing to accept 
this recommendation, South Africa expressed its intention to continue to administer the territory 
as an integral part of South Africa in accordance with the principles laid down in the mandateand 
to submit regularly to the Secretary-General of the United Nations, in accordance with Art 73(e) 
of the Charter, 'for information purposes, subject to such limitations as security and constitu- 
tional considerations may require, statistical and other information of a technical nature relating 
to the economic, social and educational conditions of South-West Africa'. But in 1949 South 
Africa informed the U N  that it would submit no more reports: see GA Res 337(IV) (1949). The 
Second General Assembly maintained its previous recommendation that South West Africa be 

When in 1950 the International Court of Justice fdund by a majority, in its 
Advisory Opinion on the Status of S o ~ t h  West ~ f r z c i ; ~  that there was no legal 
obligation5 upon South Africa to conclude a trusteeship agreement for the 
territory held by it under a League of Nations mandate, it affirmed at the same 
time, unanimously, that South Africa, acting alone: had no competence to 
modify the international status of that territory and that the competence to 
determine and modify that status rested with South Africa acting with the 
consent of the United Nations. The Court also held that South Africa continued 
to be bound by the international obligations laid down in Article 22 of the 
Covenant of the League of Nations and in the mandate for South West Africa as 
well as by the obligation to transmit petitions from the inhabitants of that 
territory. The Court found that the main supervisory functions of the League of 
Nations with respect to the mandated territories devolved upon the United 
Nations6 with the result that South Africa was under an obligation to furnish to 
the United Nations for examination reports on its administration of the territory 
held under a mandate from the League. The Court refused to admit that the 
obligation to submit to  supervision had disappeared merely because the super- 
visory organ - namely, the Mandates Commission - had ceased to exist; for the 
United Nations possessed an international organ performing similar, though not 
identical, supervisory functions, namely the Trusteeship Council, while the 
General Assembly had sufficient powers under Article 10 of the Charter to 
exercise the relevant supervision over the continued administration of the 
territory.'The conclusion that the United Nations succeeded to the supervisory 
functions of the League of Nations over mandated territories followed partly 
from the principle, adopted by the Court, that the regime established for the 
mandates created an international status and was not a purely contractual 
arrangement. The Court added that 'the degree of supervision to be exercised by 

placed under the trusteeshrp system. GA Res 141 (III), and see U ~ Y B  (1947-48). pp 142-7 For 
apresentatlon of the South Afrlcan vrew, see Gey van Prttrus, InternattonalAffalrs, 23 (1947), pp 
202-9 See also Wrrght, rbrd, pp 209-12; Duncan Hall, BY, 24 (1947), pp 385-9 In 1948 and rn 
subsequent years the General Assembly reiterated rts prevrous recommendat~ons that South 
West Africa be placed under the trusteeship system and recommended that South Afrrca should 
contmue to supply annual ~nformatron on ~ t s  admlnlstratron of the country It also reaffirmed, on 
repeated occasrons, ~ t s  vrew that the placlng of the territory under the trusteeshrp syctem by 
means of a trusteeshrp agreement was the proper way of modrfyrng ~ t s  status (see Res 227 (111) 
(1948), 337 (IV) (1949), 570 A and B (VI) of 1951) 
ICJ Rep (1950), p 128, grven in response to GA Res 338 (IV) (1949) 
Whrle the Court was of the oprnron that 'rt was expected that the mandatory States would follow 
the normal course ~ndrcated by the Charter, namely, conclude Trusteeship Agreements', rt was 
unable 'to deduce from these general consrderat~ons any legal oblrgatron'(rbrd, p 140) Itdeclrned 
to pronounce on the moral or polltlcal dutles mvolved In these consrderat~ons 
Although two judges drssented from thrs part of the Oprnron, the Court was unanrmous In 
holdlng that thejudrml supervwon contrnued and that, havrng rJgard to Art 7 of the Mandate 
and Art 370f the Statute of the Court, the reference to the PCIJ WAS to be replaced by a reference 
to the ICJ. See 5 86, n 13 The Court reaffirmed thls vrew In h e  South West Afrrca Cases 
(Prelzmznary Objectrons), ICJ Rep (1962), pp 319, 334, In wh~ch rt also reaffirmed the con- 
tmuance of the mandatory's oblrgatrons In general (pp 332-5.338-42) But see also n 16, as to the 
Second Phase of the case ' ICJ Rep (1950), p 137 See also the Namrbra (South West Afrrca) h g a l  Consequences Case, ICJ 
Rep (1971), pp 32-43, for confirmatron of the contmuatron of the Mandate. 



302 Internationalpersons 

the General Assembly should not exceed that which applied under the Mandates 
System, and should conform as far as possible to the procedure followed in this 
respect by the Council of the League'.' South Africa continued to maintain that 
the mandate had lapsed9 and refused to accept that the United Nations had any 
supervisory functions over the territory's administration, and refused to cooper- 
ate with the United Nations in carrying out the Court's Opinion. South Africa 
acknowledged, however, that South West Africa had a separate international 
status, and did not claim sovereignty over the territory.10 

The General Assembly adopted the Court's Opinion as the basis for super- 
vision of the administration of South West Africa," and by GA Res 749 A (VIII) 
(1953) established a Committee on South West Africa to exercise certain of the 
supervisory functions which the Court considered the United Nations to pos- 
sess; the Committee's functions were so far as possible to be analogous to those 
of the Pcrmancnt Mandates Commission of thc L . ~ a ~ u e . ' ~  

The General Assembly's supervisory functions twice occasioned a further 
reference to the Court in order to ascertain whether the United Nations' super- 
visory function was being exercised in accordance with the Court's 1950 
Opinion. In these cases the Court's Opinion was that although unanimity had 
been required in the Council of the League in these matters, it was in order for 
decisions on South West Africa to be taken by the General Assembly by a 
two-thirds majority, as an 'important' question;I3 and that although the Per- 
manent Mandates Commission had never in fact granted oral hearings to peti- 
tioners from mandated territories, the South West Africa Committe could do 

In 1961 the General Assembly proclaimedi5 (and often subsequently reaf- 
firmed) the inalienable right of the people of South West Africa to  independence 
and national sovereignty. South Africa's persistent refusal to acknowledge the 
United Nations' rights in connection with South West Africa led in 1960 to 
Liberia and Ethiopia, both former members of the League of Nations, instituting 
contentious ~roceedings before the International Court of Justice against South 
Africa, complaining of South Africa's failure to observe certain obligations of the 
mandate. However, in 1966 the Court held (by the President's casting vote) that 
Ethiopia and Liberia had not established any legal right o r  interest appertaining 

-- - 

ICJ Rep (l95O), p 138. The passage quoted was subject to  further elaboration by the Court  in the 
Sorrth West Africa (Voting Proced~rre) Case, ICJ Rep (1955), p 67. 
For consideration (and rejection) of the suggestion that the mandate terminated as the result of 
South Africa's assumption of republican status and departure from the Commonwealth in 1961, 
see Blom-Cooper, MLR, 24 (1961), pp  256-60. 

I D  See the statement by the South African Governmcnr recorded in the report of the Sewetary- 
General to  the Security Council, puhlished in April 1973: U N  Doc S/10921, para 14. As to the 
national status of the inhabitants of South West Africa, see § 87, n 5. 
G A  Res 449 A (V) (1950). The resolution also established a committee to  confer with South 
Africa concerning procedural measures necessary for implementing the Court's Opinion. 
The Committee was replaced in 1961 by the Special Committee on South West Africa (GA Res 
1702 (XVI)), which was in turn dissolved in 1962 and its functions assigned to  the Special 
Committee of Twenty-Four (GA Res 1805 (XVII)): see § 85, n 40. 
ICJ Rep (1955). p 67. 

l 4  ICJ Rep (1956), p 23. 
I s  G A  Res 1702 (XVI). 

to them in the subject matter of their claims, and accordingly rejected them.I6 
This decision of the Court caused grave concern on the part bf those states 

which most strongly objected to South Africa's continued contro\iJf South West 
Africa. In October 1966 the General Assembly1' reaffirmed 'that South West 
Africa is a territory having International status and that it shall maintam this 
status until it achieves independence'; declared 'that South Afrlca has failed to 
fulfil its obligations in respect of the administration of the Mandated Territory 
. . . and has, in fact, disavowed the Mandate'; decided 'that the Mandate . . . 1s 
therefore terminated, that South Africa has no other right to administer the 
Territoryi8 and that henceforth South West Africa comes under the dlrect 
responsibility of the United Nations'; and resolved that the United Natlons 
must discharge those re~~ons ib i l i t i es . '~  In 1967 the Assembly established a 
United Nations Council for South West Africa (later to become the Councll for 
Namibia) to administer the territory untd it achieved independencc,20 which was 
to be attained by June 1968, and provided for the appointment of a United 
Nations Commissioner for South West Africa. Some states (including the Unlted 
Kingdom) did not accept that the General Assembly had the power to establish a 
Council o r  Commissioner wlth the powers envisaged in this case. 

I 

I b  ICJ Rep (1966), p 6. There had been earlrer proceedings to  cons~der - and reject - certain 
preltm~nary objectrons rarsed by South A f r ~ c a  ICJ Rep (1962), p 319 For dlscussron of these 
judgments, see Johnson, ICLQ,  13 (1964). at pp 1143-58, Verzrll, Neth IL Rev, 11 (1964), pp 
1-25; Higgrns, InternatronalAffarrs, 42 (1966), pp  573-99; Dugard, South Afr~can LJ, 83 (1 966). 
pp 429-60; Falk, Internattonal Organtsatron, 22 (1967), pp  1-24, McWh~nney, Can YBIL, 5 
(1967), pp  73-9; Flemrng, rbrd, pp  241-52, Cheng, Crrrrent Legal Problems (1967). pp  181-212. 
Nisot, Rev Belge, 3 (1967), pp  24-36; Katz, The Relevance of Internatronal Adpdrcatton (1968). 
Ch 4; Anand, Studres tn Internatronal Adj~~dtcatton (1969), pp  119-51, I alk, The Statns of Law 
tn Internatronal Sonety (1970), pp 126-73, 378-402. 

I' GA Res 2145 (XXI) Thrc resolutton has been subject to  conc~derable crlticlsm, both on the 
practrcal ground that the U n ~ t e d  N a t ~ o n s  should not purport to  d o  thlngs whrch ~t IS man~festly 
tn no posrtron t o  carry out, and on the legal ground that the legal rtght of the General Assembly to  
termrnate the Mandate and of the U N  to  assume powers under ~t wac very far from clearly 
establtshed: cee n 27, Rousseau, RG, 71 (1967), pp  382-4, and Dugard, AJ, 62 (1968). pp 78-97 
For the proposrt~on that rf the mandate lapsed South Africa's au thor~ty  rn South West Africa 
would equally lapse, see ICJ Rep (1950), p 42. Wrth the termmatron of the Mandate South 
Africa's rtght to  represent South West Afrlca tn rnternatronal organtsatrons and extend treaties to  
the terrttory also came t o  an end: see U N  Jurtdtcal YB (1981), pp  143-5, and as to  the posttron in 
the International Telecommuntcatrons Union, Blrx, Hag R, 130 (1970), 11, p 665, n 36. 

l 9  The resolution also establrshed an a d  hoc committee for South West Afrrca, composed of 14 
member states, to  recommend practrcal means by whrch South West Afrrca should be admrnrs- 
tered 
G A  Res 2248 (S-V), see also G A  Res 2325 (XXII) (1967), 2372 (XXIII) (1968) In 1972 the 
Counctl was Increased from 11 to  18 members: G A  Res 3031 (XXVII) The  Counctl issued travel 
documents to  persons belonging to Namrbta, and concluded agreements concernrng the recog- 
nrtron of these documents (eg w ~ t h  Tan7anra, U N  Doc AIAC 131129, and ceti also U N  Jur~drcal 
YB (1973), pp 18, 21). See generally U N  Jurrdical YB (1967), p 309 and (t982), pp  164-70, 
Engers, AJ, 65 (1971), pp  571-8. 

In order to  enable the Councrl's work to  be carr~ed out  more effectrvely the General Assembly 
rn 1970 establ~shed a U N  Fund for Namrbra to  prov~de  comprehensrve assrstance to  the people of 
the terrltory. see G A  Res 2679 (XXV) (1970) and S C  Res 283 (1970) The Counctl for Namrbra 
acted as trustee of the Fund and admtn~stered and managed tt See generally Osreke, BY, 51 
(1980), pp  189, 192-6; Zacklrn, Hag R, 171 (1981), 11, pp  308-27 

I 

Wrth the attatnment of rndependence by Namibta rn 1990 (n 48), the C o u h c ~ l  recommended 
that rt be drssolved thts was done by G A  Res 44/243, of 11 September 1990 



South Africa refused to cooperate with the Council, which accordingly could 
not discharge its responsibilities effectively; and the situation was further aggra- 
vated by the enactment by South Africa in 1967 of the Terrorism Act which, 
notwithstanding GA Res 2145 (XXI), applied in respect of South West Africa 
(with retroactive effect to 1962) and which was invoked in that sense in a trial of 
37 South West Africans which began in September 1967.2' These events occa- 
sioned condemnation of South Africa by the United N a t i ~ n s . ' ~  In 1968 the 
General Assembly changed the name of the territory to 'Namibia'.23 After the 
enactment by South Africa of the Development of Native Nations in South West 
Africa Act 1968, which in effect established apartheid in Namibia, the Security 
Council considered the matter further in 1969 and adopted two further 
r e s o l ~ t i o n s , ~ ~  calling on South Africa to withdraw from the territory. 

South Africa's failure to comply with these resolutions led the Security Coun- 
cil to adopt SC Res 276 (1970) declaring the continued presence of the South 
African authorities in Namibia to be illegal, and establishing an ad hoc sub- 
committee of the Security Council to study ways and means by which the 
relevant resolutions of the Council could be effectively implemented in accord- 
ance with the proper provisions of the Charter, in the light of the 'flagrant 
refusal' of South Africa to withdraw from Namibia. The sub-committee pro- 
duced a report25 containing a number of proposals, including proposals that 
states should refrain from any relations with South Africa, diplomatic, consular 
o r  otherwise, implying recognition of South African authority over Namibia; 
and that states should discourage investment and trade with Namibia. The 
Security Council thereupon passcd S C  Kcs 283 and 284 (1970) calling on allstates 
to implement the measures advocated in the ad hocsub-committee's report, and 
asking the International Court of Justice for an Advisory Opinion on the 'legal 
consequences for States of the continued presence of South Africa in Namibia, 
notwithstanding Securit Council Resolution 276 (1970) ' .~~  

The Court's  inio ion" in answer to that question was: 

'(1) that, the continued presence of South Africa in Namibia being illegal, South 
Africa is under obligation to withdraw its administration from Namibia immediately 
and thus put an end to its occupation of the territory; (2) that States Members of the 

' The State v Tuhadeleni (1968). ILR, 52, p 29; see ICLQ, 18 (1969), p 789, and Dugard, AJ, 64 
(1970), pp 19-41. 

" GA Res 2324 (XXII) (1967); SC Res 245 (1968), 246 (1968). '' GA Res 2372 (XXII). 
24 SC Res 264 and 269.. 
25 UN DOC 99863. 
26 The formulation of the question to be put to the Court is not free from criticism, since it assumed 

certain propositions which were leaally controversial, such as that the General Assembld had - ,  

legally ierminated the mandate. 
" Namibia (South West Africa) Legal Consequences Case, ICJ Rep (1971), p 4. The Opinion was 

subject to much critical comment, particularly as to the Court's determination that the General 
Assembly had validly terminated the mandate. The dissenting opinions of Judges Fitzmaurice 
and Gros contained powerful arguments that  the Assembly lacked the authority to revoke the 
mandate. The UK was unable to accept as legally correct the conclusions reached by the Court: 
see the statement by the British representatives in the Security Council on  6 October 1971 
(Cmnd 5049, pp 177-81); Parl iamenta~ Debates (Commons), vol 823, col678ff. (19 October 
1971); and ibid, vol882, cols 1564-6 (4 December 1974). See generally on  the Opinion, Hevener, 
ICLQ, 24 (1975), pp 791-810; Bollecker, AFDI, 17 (1971), pp 281-333. 

I ~ Mandated areas 305 
I I 
I !  

United Nations are under obligation to recognize the illegaljty of South Africa's 
presence in Namibia and the invalidity of its acts on behalf of or yoncerning Namibia, 
and to refrain from any acts and in particular any dealings with the Government of 
South Africa implying recognition of the legality of, or lending/support or assistance 
to, such presence and administration; (3) that it is incumbent upon States which are 
not Members of the United Nations to give assistance, within the scopc of subpara- 
graph (2) above, in the action which has been taken by the Ynited Nations with 
regard to Namibia.' 1 ;  

The Court regarded the General Assembly's finding in GA Res 2145 (XXI) 
(namely that South Africa had acted in breach of the mandate and had 'in fact, 
disavowed the Mandate' and that therefore the mandate was terminated) as an 
exercise of the right to terminate a relationship because of deliberate and persis- 
tent violation of obligations which destroyed the very object and purpose of that 
r e l a t i ~ n s h i ~ ; ' ~  the Council of the League of Nations could similarly have ter- 
minated the mandate, and therefore the General ~ s s e m b l ~ l w a s  not acting in 
excess of powers derived from the League;29 the General Assembly's assertion 
that, the mandate having terminated, South Africa had no o t h b  right to adminis- 
ter the territory did not constitute a transfer of territory ,but was merely a 
formulation of a legal situation in reliance on prior decisions of the C o ~ r t ; ~ '  and 
the finding by the Security Council in SC Res 276 that South ~Africa's continued 
presence in South West Africa was illegal was within the poyers of the Security 
Council and member states must comply with it." This involved for the member 
states various obligations to recognise the illegality and invalidity of South 
Africa's continued presence in Namibia, and to refrain from lending support or  
any form of assistance to South Africa with reference to its occupation of 
Namibia.32 

The General Assembly33 welcomed the Opinion of the Court, condemned 
South Africa for refusing to end its illegal occupation and administration of 
Namibia, called upon all states to  refrain from all direct o r  indirect relations w ~ t h  
South Africa concerning Namibia and not to  recognise as legally valid any rights 
or interests in Namibian property or  resources acquired from the South African 
Government after the termination of the mandate. The Securitg Council adopted 
a similar r e s ~ l u t i o n , ~ ~  declaring South Africa's continued illegal presence in 
Namibia to be an internationally wrongful act and a breadh of international 
obligations and that South Africa remained accountable t d  the international 
community for any violations of its international obligations br the rights of the 
people of Namibia, calling upon all states to abstain  fro^ various specific 
dealings with South Africa in relation to  Namibia, and declaring that franchises, 

I 

At pp 46-7. 
29 At pp 47-9. 
'O At p 50. 
" At pp 51-4. For consideration of the decision of the Court as to 

certain other resolutions, see Higgins, ICLQ, 21 (1972). pp 270-86. 
" See § 55, at p 197. 
" GA Res 2871 (XXVI) (1971). See also GA Res 3031 (XXVII) (1 

adopted in the immediately following years. " SC Res 301 (1971). For unsuccessful attempts to enforce in nation 
Africa's presence in Namibia, and to give effect to the various UN 
ILM, 14 (1975), p 797; Diggs v Richardson, AJ, 72 (1978), p 152. 
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rights, titles o r  contracts relating to  Namibia granted to  individuals o r  companies 
by  South Africa after the termination of  the mandate were not subject to 
protection by their states against claims of a future lawful government of 
Namibia. South Africa, however, remained in occupation of Namibia and con- 
tinued to  be de facto the administering authority. 

The United Nations took further steps to  assert and establish Namibia's 
separate existence. From 1972 the South West African People's Organisation 
(SWAPO) was allowed to  participate as an observer in General Assembly 
discussions relating to Namibia,35 and in 1973 S W A P O  was recognised by the 
General Assembly as the 'authentic representative of the Namibian people'.36 
The General Assembly, furthermore, requested international organisations 
within the United Nations' system to  take steps to  enable the Council for 
Namibia to participate fully on  behalf of Namibia in the work of those organisa- 
tions, and requested that invitations to international conferences be extended to 
the Council t o  participate in an ap ropriate capacity whenever rights and in- 
terests of Namibia wcre involved!' In accordance with these requests, the 
Council has represented Namibia at several international conferences and 
in certain international organisations." In September 1974 the Council for 
Namibia attempted to  reinforce the earlier efforts by the General Assembly and 
Security Council t o  protect the natural resources of Namibia by adopting Decree 
N o  1 for the Protection o f  the Natural Resources of Namibia.39 This Decree, 
adopted by the Council in exercise of its authority to  administer Namibia 
pending its independence,40 prohibited exploration for o r  exploitation of the 
natural resources of Namibia without the permission of the Council; any per- 
mission for such exploration o r  exploitation granted by any other person or 
authority, including the Government of South Africa, was declared 'null, void 
and of no force o r  effect'; Namibian natural resources wcre not t o  be exported 
from Namibia without the permission of the Council, and if exported they might 
be seized, as might any vehicle, ship o r  container carrying them; and anybody 
acting in contravention of the Decree 'may be held liable for damages by the 
future government of an independent Namibia'. Both the practical effect and the 
legal validity and consequences of this Decree have been ~ n c e r t a i n . ~ '  

' 5  G A  Res 3031 (XXVII); U N Y B  (1972), p 612. 
'"A Res 31 I1 (XXVIII). 
" See eg G A  Res 3111 (XXVIII) (1973). 31/149 (1976), and 32/9 A, para 4, and E (1977); $912 

(1978). 
" ~ h u s  in 1977 the Council was admitted, as representing Namibia, to  membership of the FAO, 

and in 1978 to  membership o f  U N E S C O  and the ILO;  it was also admitted to  observer status in 
W M O ,  and to  associate membership of W H O .  The Council also participated in the Vignna 
Conference o n  Succession of States in Respect o f  Treaties, and in the Law of the Sea Conference. 
See generally Osieke BY, 51 (1980), pp 189-229. 

39 ILM, 13 (1974). p 1513. The General Assembly endorsed the Decree in G A  Res 3399 (XXX) 
(1975). 
See "'20. 

41 See generally Schemers,  ICLQ,  26 (1977), pp  81-96. The General Assembly in 1981 decided 
that the Council for Namibia should take all measures to  ensure compliance with Decree N o  1, 
including considerations of the institution of legal proceedings: G A  Res 36/121 C. The necessary 
studies were entrusted to  the Commissioner for Namibia, whose report o n  the possibility of 
instituting legal proceedings in the domestic courts of states was presented in 1985 ( U N  Doc 
A/AC 1311194; AJ, 80 (1986), pp 442-91), and it was decided to  commence legal proceedings in 
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Subsequent d i s c u s ~ i o n s ~ ~  with South Africa t o  secure comdjiance with the 
various United Nations resolutions proved difficult.43 In 19Z6 the Security 
Council called for  free elections to  be held in Namibia under gn i t ed  Nations' 
supervision and control and set out  certain other elements as !he basis for an 
internationally acceptable ~ e t t l e m e n t . ~ ~  In 1978 the General Assgmbly adopted a 
Declaration on  Namibia and Programme of Action in support  of Self- 
Determination and National Independence for Namibia,45 in4+hich the As- 
sembly restated in comprehensive terms its attitude to  the situation in Namibia 
and the future of the territory. South Africa, however, made at#angements for 
elections in Namibia, if necessary without United Nations' i~jvolvement; the 
Security Council declared such unilateral measures to  be 'nu~ll and void'.4h 
Similarly the Security Council condemned as 'null and void' action by South 
Africa in 1985 establishing in Namibia an interim governmendand legislative 
assemby, reserving to  South Africa direct control of defence and external 
affairs4 Eventually complex arrangements were agreed in 1988 and 1989, which 
led to independence for Namibia on  21 March 1990.48 

I ~ 
i i 

I 

the Netherlands. The U K  regarded the decree as null and void: see PaliLmrntaTy Debates 
(Lords), vol 82, col 1044 (23 February 1988); so did France (AFDI, 26 (19k0). p 947). 

" Eg by the Secretary-General acting under S C  Res 309,319 and 323 (1972), and subsequently by 
five members of the Security Council. sometimes referred to  as the 'contact  Group' (France, 
UK, USA, Canada, and the Federal Republic of Germany). See ~ i c h a r d s o i  AJ, 78 (1984), pp 
76-120. i 

" One of the problems concerned the status, and future, of the port and settledent of Walvis Bay. 
Walvis Bay was formerly part of the British colony of the Cape of Good Hop'e, and thus became 
part of the sovereign territory of the Union of South Africa in 1910. By tho South West Africa 
Affairs Act 1922 Walvis Bay was adn~inistered as if it were part of South westAfrica. In 1977 the 
South African Government took steps to  reassert its sovereignty over Walvi? Bay and return its 
administration to  South Africa. This action was seen by many states as 'annqxation' and was so 
referred to  in General Assembly resolutions; it was also regarded as inconsisdmt with maintain- 
ing the 'territorial integrity' of Namibia. In G A  Res 32/9D (1977). paras 6-8, the Assembly 
declared the 'annexation.. . illegal, null and void'; see also G A  Res S-9/2 (197P), para 1 I. S C  Res 
432 (1978) did not repeat these declarations of illegality, but took note that$'alvis Bay was an 
integral part of South West Africa and supported the initiation of steps to  d c u r e  the 'reintegra- 
tion of Walvis Bay into Namibia'. See the statement on behalf of the ' ~ o n t & t  Group', and the 
statement by South Africa, at ILM, 17 (1978), pp  1307-11; and see generdlly on Walvis Bay, 
Marshall, ICLQ, 27 (1978), p p  683-4; RG,  82 (1978), pp  692-4; Goeckner and Gunning, Yale 
LJ, 89 (1980), pp  903-922; Makonnen, Hag R, 200 (1986), v, pp  212-I$. And see Binga v 
Administrator-Generalfor Soxth West Africa (1988), ILR, 82, pp 465,494ff. The future of Walvis 
Bay is for negotiation between South Africa and Namibia. ! I  " SC Res 385. In April 1978 further proposals were made, in accordance with SC Res 385, for 
securing the independence of Namibia by the end of 1978 on the basis of free elections under U N  
supervision: UN Doc S/12636; ILM, 17 (197). p 762. See also the Repon( of the Secretary- 
General's Special Representative appointed pursuant t o  S C  Res 431 ( 1 9 7 8 ) : : U ~  Doc S/12827; 
ILM, 17 (1978), p 1537. ! !  

45 G A  Res S-9/2. ! i 
46 SC Res 435 and 439 (1978). I 

" See statement made on behalf of the Council o n  3 May 1985 and S C  Res 566 (1985): U N Y B  
(1985), p p  1096-8. 

'' Independence for Namtbta, and with it the wtthdrawal of South Afrtcan ar&d forces from the 
territory, was closely linked to  the withdrawal of Cuban forces from Angola and of SWAPO 
forces from Namtbia. For the complex arrangements to  secure thts, involvtng also U N  asststance 
wtth the transttlon arrangements, see ILM, 28 (1989), pp 944-101 7. See also~Cadoux, AFDI, 34 
(1988), pp  13-36; R G  94 (1990), pp  801-2; Kamto, RG, 94 (1990), pp  577-634. 
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TERRITORIES UNDER THE SYSTEM OF TRUSTEESHIP 
Duncan Hall, Mandates, Dependencies and Trusteeship (1948), and BY, 24 (1947), pp 
33-71 Kelsen, The Law of the United Nations (1950), pp 566-695 Schwarzenberger, 
Power Politics (2nd ed, 1951). pp 660-94 Mathiot, RG, 50 (1946), pp 159- 
200 Armstrong and Cargo, Department of State Bulletin, 16 (1947), pp 511-19 
Wellons and Yeomans, ibid, pp 1089-98 Berthoud, Friedenswarte, 47 (1947), pp 233- 
5 Sayre, AJ, 42 (l948), pp 263-98 Parry, BY, 27 (1950), pp 164-85 Johnson, YB of 
World Affairs (1951), pp 220-45 Koche, RG, 58 (1954), pp 399-437 Chowdhuri, 
International Mandates and Trusteeship Systems (1955) Chandarasomboom, Le 
Regime international de tutelle et son fonctionnement (1955) Leroy, RG, 69 (1965), pp 
977-1018 Sady, The United Nations and Dependent Peoples (1956) Toussaint, The 
Trusteeship System of the United Nations (1956) Murray, The United Nations Trus- 
teeshipsystem (1957) Whiteman, Digest, 1, pp 731-911, and 13, pp 679-90 Goodrich, 
Hambro and Simons, Charter of the United Nations (3rd ed, 1969), pp 464- 
543 Veicopoulos, Trait6 des territoires dependants (vol 1, 1960 and vol 2, 
1971) Rousseau, Droit international public, 2 (1974), pp 398-412 Crawford, The 
Creation of States in International Law (1979), pp 335-55, 426-8 Cot and Pellet, La 
Charte des Nations Unies (1985), pp 1093-1238 Simma (ed), Charta der Vereinten 
Nationen (1991), pp 888-926. 

$ 8 9  I n  general At  the end of the Second World War it was felt generally that 
the basic principles of the mandates system had stood the test of experience, that 
they were in conformity with the great humanitarian objects which official 
declarations and public opinion included among the major purposes of the War, 
and that they ought to  be made an integral part of the new international 
organisation of the United Nations. Accordingly, there was substituted for the 
mandates system a new machinery with a different name - that of trusteeship - 
but with essentially similar purposes.' 

§ 90 Territories under the trusteeship system Article 75 of the Charter lays 
down that the United Nations shall establish under its authority an international 
trusteeship system for the administration and supervision of trust territories. 
Article 77 provides that 'the trusteeship system shall apply to such territories in 
the following categories as may be placed thereunder by means of trusteeship 
agreements': 

(a) territories previously held under a mandate in conformity with Article 22 
of the Covenant;' 

I The system of trusteeship was agreed upon in principle in February 1945 at the Conference at 
Yalta between the Heads of the British, Russian and US Governments. For the general history of 
the adoption of the proposal see the Official American Commentary on the Charter, Hearings 
before the Senate Foreign Relations Committee, pp 112-1 8, and Haas, International Organisa- 
tion, 7 (1953), pp 1-21. 

' But Art  78 lays down expressly that the trusteeship shall not apply to territories which have 
become members of the United Nations (ie to Syria and Lebanon). Reference may be made here 
to Art 80 of the Charter which lays down that, until the individual trusteeship agreements have 
been concluded, 'nothing in this Charter shall be construed in or of itself to alter in any manner 
the rights whatsoever of any States or any peoples or the terms of existing international 
instruments to which members of the United Nations may respectively be parties'. 

: I  . 
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(b) territories detached from the defeated states as a result of the Second 
World War: 

(c) other territories voluntarily placed under the trusteeship system by states 
hitherto responsible for their administration. 1 

I 

It is further provided, in Article 79, that the terms of trusteeship for each 
territory placed under the system shall be agreed upon by the states directly 
concerned and approved either by the Security Council in the caselof so-called 
strategic areas (Article 83)' o r  by the General Assembly in the case of other trust 
territories (Article 85). 

Although the Charter imposed no legal obligation upon states which were 
mandatories by virtue of Article 22 of the Covenant to place the territories in 
question under the system of t r u ~ t e e s h i ~ , ~  at the first Assembly of the United 
Nations in 1946 the United Kingdom, Australia, New Zealand, Belgium, and, 
with some qualifications, F r a n ~ e , ~  made declarations announcing their intention 
to place their mandated territories under the trusteeship system. South Africa, 
however, did not d o  s o  as regards the mandated territory of South West A f r i ~ a . ~  

§ 91 The  objects of the trusteeship system The objects of the trusteeship 
system are set out in some detail in Article 76 of the Charter. It is a primary 
purpose of the system 'to promote the political, economic, social and educational 
advancement of the inhabitants of the trust territories'. This is the paramount 
obligation of the trustee powers. In contrast to the corresponding provisions of 
the Covenant, the duty of ensuring equal treatment for all members of the 
United Nations and their nationals in social and economic matters' is made 
subject to the obligation to safeguard the interests of the inhabitants. The idea, 
which runs throughout the Charter, of encouraging 'respect for human rights 
and for fundamental freedoms for all without distinction as to r; 

th 
l e  
thl 

guage, or  religion,' is expressly adopted as one of the objects of 
system.' Article 76 of the Charter recognises, in language of son 
one of the objectives of the trusteeship system the promotion of 1 

development of the trust territories 'towards self-government ot 
as may be appropriate to the particular circumstances of each tc 
peoples and the freely expressed wishes of the people concerned 

' See § 93. ' Note, however, the resolution adopted on 18 April 1946 at the final session ( 
the League of Nations: UNYB (1946-47), p 575. In a unanimous resolution a 
the First Assembly invited 'the States administering territories now held 
undertake practical steps.. . for the implementation of Article 79 of the Char ' See for these declarations Records of the First Assembly, 1st Session (1946). pp 
and 264. See also ibid, pp 482-89. The British declaration included an ann 
intention to recognise the independence of Transjordan. See also Duncan H: 
Affairs, 22 (1946), pp 199-213 and GA Res 9 (1) (1946). 
See $ 88. 

Article 76(d) I t  wlll be noted that, u n l ~ k e  rn the Covenant, the p r l n q  
opportunity is not I~m~ted to certaln categorres of trust terr~torres. 

' Article 76(c). 

ace, sex, lan- 
e trusteeship 
elasticity, as 
e progressive 
ndependence 
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he Assembly of 
?February 1946 
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': GA Res 9 (1). 
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provided by the terms of each trusteeship agreement'.' Finally - a provision 
which appears first in the enumeration of the aims of the system - the Charter 
lays down that the object of trusteeship is 'to further international peace and 
security'. This somewhat general statement implied the abandonment of the 
drastic limitations which the Covenant imposed upon the mandatory in respect 
of recruitment in and fortification of the mandated territories. 

§ 92 The  trusteeship agreements As had been true also of mandates, the 
provisions of the Charter with regard to the system of trusteeship are of a general 
character. The terms of the administration of the trust territories 'shall be agreed 
upon by the States directly concerned" - a  phrase of obvious elasticity - subject 
to the approval of the General Assembly in the case of ordinary trust territories 
and of the Security Council in the case of strategic areas.2 Similar agreement and 
approval are required for the alteration or amendment of the trust instruments. 
The Charter provides expressly that the authority administering the trust terri- 
tories shall be either one or  more states or the United Nations as a whole.3 The 
First General Assembly approved, in December 1946, trusteeship agreements4 

The manner in which this provision is qualified is expressive of the inherent complexities of the 
problem. It appears that while some governments at San 1:rancisco favoured express reference in 
the Charter to e v e n t ~ a l  political indepenclence of trtlst territories, others considered the 'de- 
velopment of self-government' to  be an adequate forniulation of the purpose of the Charter. See 
Canadian Commentary on the Charter, Department of External Affairs, Conference Series 
(1945), N O  2, p 50. See § 95, n 10, as to  the meaning given by the U N  to  the concepts of 
'self-government' and 'independence'. The General Assembly adopted in 1952 a resolution (558 
(VI)) requesting the administering states to supply information. inter alia, as to 'the measures 
taken o r  contemplated, which are intended to  lead the Trust Territory, in the shortest possible 
time, to  the objective of self-government o r  independence' and 'the period of time in which it is 
expected that the Trust Territory shall attain the ohiective of self-government o r  independence'. 

I Article 79. For a discussion of the meaning of that term see 8th ed of this vol, p 228, n 1 ; Wolfe, 
AJ, 42 (1948). pp 368-88; and Badiali, Comrrnicazionr e strrdi, 9 (1958). pp 73-1 15. See also 
generally on trusteeship agreements Parry, BY, 27 (1950), pp 164-85; Vedovato, Hag R, 76 
(1950), i, pp  613-94; and Leroy, RG, 69 (1965), pp 977-1018. 

The effect in domestic law of a trusteeship agreement is likely to  be determined by the manner 
in which the state in question treats the effect in domestic law of treaties (as t o  which see generally 
§ 19). Thus in Parding v McElroy a US District Court held a trusteeship agreement to  be 
self-executing: AJ, 53 (1959), p 446; see also Alig v Trust Territory of the Pacific Islands (1967), 
ILR, 61, p 89: but cf People ofSaipan z9 Unitedstates Department ofthe lnterior(1974). ILR, 61, 
p 113, holding the Trusteeship Agreement to  be the Constitution of theTerritory, possessing the 
relevant factors enabling it t o  confer enforceable rights on individuals. 

In the course of the discussion of the terms of the trusteeship agreement concerning the former 
Japanese mandated territories the representative of the USA in thesecurity Council wished it to 
be recorded as the view of the USA that the trusteeship agreement is 'in the nature of a bilateral 
contract between the United States, on the one hand, and the Security Council o n  the other': 
Security Council Official Records, Second Year, N o  23 (1947). p 476. This statement, it is 
believed, accurately expresses the legal position. See $ 86, as to  the nature of mandates. 
See 6 93. 

' ~ r t i i l e  81. Although no trust territories have been placed under administration by the UN,  
provision has sometimes been made in other treaties t o  take account of the possibility: see eg Art 
XlII  of the Convention relating to Intervention on the High Seas in Cases of Oil  Pollution 
Casualties 1969 (TS N o  77 (1975). 
Notwithstanding some variations of language, the principal provisions of the several trusteeship 
agreements follou~rd a uniform pattern. Thu.; in Art 3 of the Trusteeship Agreement for the 

submitted to it in respect of the followin eight trust territories, hlitherto subject 
to the mandates system: ~angan~ika!  British Togoland: a# the British 
Cameroons,' to be administered by the United Kingdom; French Togoland' and 

British Cameroons the 'Administering Authority' undertook to  administer tlic 
a manner 'as to  achieve the basic objectives of the international trusteeship systk 
Article 76 of the Charter' and to  collaborate with the General Assembly an1 
Council in the discharge of their functions defined in Art 87 of the Charter 
reports and petitions, and to  facilitate, at times to be agreed upon, any peri 
territory which these organs may deem necessary. The  administering authorit! 
for the peace, order, good government and defence of the territory. In ord 
obligations the administering authority possessed full powers of legislation, ah 
jurisdiction in the territory (as to  whether legislation contrary to  the trusteeb 
ultra vires and null and void, see Westcott v Reprlblic(1969), ILR, 48, p 26; Peoi; 
Department o f the  Interior (1974), ILR, 61, p 113; in Societri A R C v  Fontana:, 
ILR, 22 (1955), p 76, it was held that the laws of the authority administering t 
not 'foreign' laws in the eyes of the administering state, whose courts could h 
courts in the territory; and see Trafficante v Ministry of Defence and Others 
p 37, distinguishing between acts of that authority in its capacity as the highesi) 
the territory and in its capacity as an organ of the administering state). The ti 
ments entitled the administering authority to  constitute the territory into a c 
administrative union o r  federation with adjacent territories under its sovereign 
order to  ensure that the territory 'shall play its part in the maintenance of intern: 
security' the administering authority, unlike in the case of mandated territorie, 
estahlish naval, military and air bases, and to  erect fortifications, and to static 
there and, generally, take such measures as were in its opinion necessary for tl 
territory. However, so far as the native population was concerned, only volunl 
be used for that purpose. 

The  agreements contained provisions obliging the administering authority 
devdoument of free uolitical institutions suited to  the territory and to  give t 
progressively increasing share in the government of the country with a view 
advancement to self-government and eventual independence in accordance witt 
Charter. Provision was made for safeguarding native laws and customs (see Ma, 
ILR, 22 (1955), p 81) as well as native land and resources in the interest of the n: 
Although theadministeringauthority was entitled to  create monopolies, these h 
a purely fiscal character in the interest of the territory o r  calculated to  promo 
advancement of its inhabitants. Although the administering authority was boun 
economic discrimination against the nationals of any member of the United 
expressly provided that such equality of treatment was contingent upon the in 
territory receiving most-favoured-nation treatment in the territories of the state 
trusteeship system thus avoided the unconditional 'open-door' principle ado 
the mandates, a system which proved highly disadvantageous to the territories 
administering authority was under no obligation to  ensure in the territory com] 
conscience and, s o  far as consistent with the requirements of public order and m 
of religious teaching and the free exercise of all forms of worship. Subject to  
public order it was to  guarantee to  the inhabitants freedom of speech, of the prc 
and of petition. Effective provision was t o  be made for the educational advz 
inhabitants. According to  most trusteeship agreements, disputes between th 
authority and another member of the United Nations concerning the interpret: 
tion of the provisions of the trusteeship agreement were to  be submitted, if th 
settled by negotiation o r  other means, to  the ICJ. In 1961 Cameroon institu 
against the UK under the jurisdictional clause in the trusteeship agreement r, 
eroons under British Administration: Northern Cameroons Case, ICJ Rep (1962 
n 10, para 2). 
TS N o  19 (1947); UNTS, 8, p 91. 
TS N o  21 (1947); UNTS, 8, p 151. ' TS N o  20 (1947); UNTS, 8, p 119. 
TS N o  67 (1947); UNTS, 8, p 165. 
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the French C a m e r o o n ~ , ~  to be administered by France; Ruanda Urundi,Io to be 
administered by Belgium; Western Samoa," to be administered by New Zea- 
land; New G ~ i n e a , ' ~  to be administered by Australia. In 1947 the Security 
Council approved the trusteeship agreement in respect of the Territory of the 
Pacific Islands, a strategic trust area comprisin islands which were formerly 
administered by Japan as a mandated territory.' In the same year the Second 
General Assembly approved the trusteeship agreement for Nauru.I4 In 1950 the 
General Assembly approved the trusteeship agreement for Somaliland, to be 
administered by Italy - the only non-member of the United Nations entrusted 
with that function.I5 Of the 11 trust territories, all but part of the Pacific Islands 
had, by 1 January 1991, become, o r  had become part of, independent states and 
had ceased to be trust territories.'" 

TS No  66 (1947); UNTS, 8, p 135. 
lo TS No  64 (1947); UNTS, 8, p 105. 
I '  TS No  65 (1947); UNTS, 8, p 71. '' TS No  68 (1947); UNTS, 8. p 181. See Castles in InternationalLaw in Australia (ed O'Connell, 

1965). pp 304-7, 318-40 and 373-87. 
l 3  TS N o  76 (1947); UNTS, 8,,p 189. See § 93. 

Other Japanese territories m the Pacific were dealt with differently. By Art 3 of the Treaty of 
Peace with Japan the USA, without being granted sovereignty, was granted the right to exercise 
administrative, legislative and judicial powers over, interalia, the Ryuku Islands, which include 
Okinawa. The Japanese Supreme Court held that the transport of goods from Okinawa to Japan 
involved import into Japan: Hiizri Hiraide v Yasuhide Niizato (1 966), ILR, 53, p 281 ;see also Re 
Shimabukuro (1967), ILR, 54: p 214, and Williamson v Alldridge (1970), ILR, 56, p 229. See 
generally on the status of Okmawa, Eisemann, AFDI, 17 (1971), pp 255-78. 

I *  TS No  89 (1947); UNTS, 10, p 3. While Australia, New Zealand and thc United Kingdom were 
the administering authority, Nauru was to be administered by Australia in accordance with an 
agreement concluded by the three governments concerned. In 1989 Nauru instituted proceed- 
ings before the ICJ against Australia arising out of (interalia) Australia's alleged failure to fulfil 
its obligations under the Trusteeship Agreement: Case Concerning Certain Phosphate Lands in 
Nauru. ' UNTS. 118, p 255. This was consistent with the terms of Art 81 of the Charter which provides 
that the administering authority may be 'one or more States or the Organisation itself'. How- 
ever, the provision of Art 86(1) relating to the Trusteeship Council as composed of members of 
the United Nations left room for no such latitude. Italy was not a member of the Trusteeship 
Council except to the extent that it took part, without the right tovote, in thedeliberationsof the 
Council concerning the trust territory for Somaliland and general questions affecting the 
operation of the trusteeship system. 

The trusteeship agreement with Italy concerning Somaliland was the only instrument to set a 
definite limit to the duration of the trusteeship, namely, a period of ten years. 

l6 General Assembly resolutions providing for termination of the trusteeship agreements were: 
1642 (XVI) for Tanganyika; 1044 (XI) for British Togoland; 1416 (XIV) for French Togoland; 
1608 (XV) for British Cameroons; 1349 (XIII) for French Cameroons; 1746 (XVI) for Ruanda 
Urundi; 1626 (XVI) for Western Samoa; 141 8 (XIV) for Somaliland; 2347(XXII) for Nauru; and 
3284 (XIX) for New Guinea. In the case of British Togoland, French Togoland, British 
Cameroons, Ruanda Urundi and Western Samoa the termination of the trusteeship agreement 
was preceded by a referendum or plebiscite conducted by, or with some other form of participa- 
tion by, the UN. As to Togo, see Lucc, Le Referendum du Togo (1956), (1958). See generally on 
termination of trusteeship Marston, ICLQ, 18 (1969), pp 1-40; Rauschning, Jahrbuch fur 
Internationales Recht, 12 (1965), pp 158-85; U N  Juridical YB (1974), pp 181-2; Crawford, The 
Creation of States in International Law (1979), pp 335-55, 426-8. 

Once the trusteeship has ended,. and in the absence of a separate agreement providing 
otherwise, French courts have held themselves no longer able to hear appeals from courts of a 
former French trust territory in respect of events occurring before the ending of the trusteeship: 
Re Mbounya (1 961 ), ILR, 40, p 36; Re Union des Populations du Cameroon (1 962), ILR, 44, p 36. 
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See generally Robbins, Department of State Bulletin, 1 
(1973), pp 17-21; Wilson, ibid, pp 21-28. 
RG, 79 (1975), pp 1128-32; ILM, 15 (1976), p 651. 
RG, 87 (1983), pp 176-7. 
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failed to accept the compact by a sufficient majority. With regard to the territor- 
ies for which agreements had entered into force the Trusteeship Council deter- 
mined that the peoples in question (other than Palau) had exercised their right to 
self-determination and that it was appropriate for the trusteeship agreement to 
be terrnir~ated.~ The agreement of the Security Council is, however, needed 
before a trusteeship agreement for a strategic trust territory can be terminated,'" 
and that agreement was forthcoming in Resolution 683 of 22 December 1990 in 
respect of the Marshall Islands, the Federated States of Micronesia and the 
Northern Mariana Islands.' ' 

5 94 The Trusteeship Council The normal function of supervision of the 
administration of trust territories was conferred upon the Trusteeship Council - 
one of the six principal organs of the United Nations. In particular, the Trus- 
teeship Council was authorised under the authority of the General Assembly:' 

(a) to consider reports submitted by the administering authority; 
(b) in consultation with the latter to accept and examine petitions2 from the 

inhabitants of trust territories; 
(c) to arrange for periodic visits to trust territories at times agreed upon with 

the administering authority;' 

Res 2183 (LIII) of 28 May 1986. See generally Goy, AFDI, 34 (1988), pp 454-74; McKibben, 
Harv ILI. 31 119901. o o  257-91. 

- ,  \ , ' r r  ~~ - - -  
'O The purported termination of the agreements in respect of the threeentities, as proclaimed by the 

USA (we AJ. 81 (1987). pp  405-8: but scc Clark. 16id. pp 927-34) was thus of doubtful validity. 
Notwithstanding the doubts, some of the territories in question would appear to  have been 
accorded a limited degree of international status by some states other than the USA. Thus some 
of them signed a treaty on the regulation of tuna fishing in the South Pacific in 1987: AJ, 81 
(1987). p 940. In Rank ofHnwniiv Rnhs a US District Court  held the trusteeship agreement to  be 
still technically in force. and thus the Trust Territory of the Pacific Islands to  be still technically 
in existence, but that in post-1986 circunistanccs the Republic of the Marshall Islands had de 
facto become a foreign state and should be treated as such: AJ, 83 (1989). p 583. As to  the 
possibility of the territories signing the U N  Law of the Sea Convention 1982 see U N  Juridical 
YB (1982). p p  186-7. For agreements establishing diplomatic relations with the USA see AJ, 84 
(1990), pp  237-9. Note also that Palau, in respect of which the USA has not purported to 
terminate the trusteeship agreement, has been held to  be a foreign state for purposes of sovereign 
immunity: Morgan Guaranty Trust Co v Republicof Palau, AJ, 81 (1987), p 220. See also other 
cases cited at $ 95, n 9. 

" The Federated States of Micronesia and the Republic of the Marshall Islands became widely 
recognised as states, and became members of the U N  in 1991. ' Article 87. The General Assembly exercises, in principle, concurrent jurisdiction with the 
Trusteeship Council with regard to  the supervision of the administration of the trust territories. 
In particular, it is to  the General Assembly that the administering authority made an anhual 
report with regard to  the territory entrusted to  its administration. With regard to  strategic areas 
the functions of the U N  are exercised by the Security Council (Art 83). The  competence of the 
Committee of Twenty-Four (see § 85, n 40) extends to  trust territories, as docs the Declaration of 
the Granting of Independence to  C:olonial Countries and Peoples (5 85, n 17). 

* See Beautt, Le [ h i t  dr phtition dnns les trrritoires soris tritelh (1962). ' N o  corresponding provision is to  be found in the mandates. The  liberal interpretation given by 
the Trusteeship Council t o  the provisions of the Charter concerning petitions from and visits to  
trust territory may be gauged from the fact that the first visiting mission sent by the Council was 
that sent to  Western Samoa in 1947 to  investigate a petition from the leaders and representatives 
of that territory asking that it be granted self-government. See Finkelstein, International Organ- 

(d) to  formulate questionnaires on the political, econoAic, social, and educa- 
tional progress of the inhabitants of the trust territories - such question- 
naires to  form the basis of the annual reports su&itted to the General 
Assembly by the administering authority; 

(e) to take any other action in conformity with the t ~ ~ s t e e s h i p  I ~ agreements. 

The various trusteeship agreements required the administering authority to 
make to the General Assembly an annual report on the basis of the questionnaire 
drawn up by the Trusteeship Council4 - such reports to  include information 
bearing on the measures taken to give effect to the suggestions and recommenda- 
tions of the General Assembly and the Security Coun~i l .  The administering 
authority was also required to designate a representative to attend the sessions of 
the Trusteeship Council at which the annual reports were considered. 

The Charter provided that the Trusteeship Council yould consist of states 
members of the United Nations each of which has one vote,5 and that the 
representatives of these states must be persons 'specially qualified'.h The states in 
question were: I I 

I 

(a) those which administer trust territories; I 

(b) such permanent . . members of the Security Council as do not administer 
trust terrltorles; 

(c) states elected by the General Assembly for a period of three years. 

In this last category as many states were to be elected as y a s  necessary to ensure 
that the total number of members of the Trusteeshipcouncil was divided 
equally between those members of the United Nations which administered trust 
territories and those which did not. This last provision became inapplicable in 
1968 when the number of states administering trust territories became less than 
the number of permanent members of the Security Council who were not 
administering states.' 

isation, 2 (1948). pp  266-82. Visits of this nature have become a prominent feature of the work of 
the Trusteeshio Council. A detailed account of them will be found in the successive issues of the ... -~ 

UNYB. i ~ 
In April 1947 theTrusteeship Council approved provisionally the form of aquestionnaire which, 
in accordance with Ar t  88 of the Charter, should form the basis of the annual reports o n  each 
trust territory. The document contains questions o n  such matters as the status of the territory 
(including the organisation of its legislative, administrative, and judicial systems) and its inhabi- 
tants, international and regional relations, and the advancement achieved in the political, econo- 
mic, educational and social spheres. The  latter includes questions o n  standards of living, status of 
women, human rights, labour conditions, ~ u b l i c  health, sanitatio"! drugs, alcohol, population, 
social security and welfare, housing and town planning, and ~ e n a l  organisation (Doc TIM). 
Articles 86 and 89(1). It may be noted that the composition of  the Trusteeship Council 
substitutes governmental representation for the system which obtained with regard t o  the 
Mandates Commission. The latter was composed of individuals npt representing any govern- 
ment, a fact Eenerally regarded as a guarantee of its impartiality and independence. 
Article 86(2)1 ' See Meron, BY, 36 (l98O), pp 250-78; U N  Juridical YB (l967), pp 330-32; Blum, AJ, 63  (1969), 
pp  747-68. 



§ 95 Sovereignty over t rust  territories In considering the question of 
sovereignty over trust territories,' sovereignty (or what may be described as 
residuary sovereignty) must be distinguished from its exercise. The latter is 
clearly vested with the trustee states subject to supervision by and accountability 
to the United Nations. Thus, as the trustee states wield full power of jurisdiction 
as well as of protection, internal and external, over the inhabitants of the trust 
territories, the governments of these territories are entitled to exact allegiance 
from the inhabitants although these do not possess the nationality of the trustee 
states2 For it is fundamental that trust territories d o  not form part of the 
territory of the states entrusted with their administration. For this reason the 
trustee state cannot cede or  otherwise alter the status of trust territories except 
with the approval of the United Nations in which the residuary sovereignty must 
be considered to be vested3 . . 

The governing consideration is that, in the language of the Charter, it is the 
United Nations which establishes under its authority the system of trusteeship 
and that the status of the state exercising sovereignty is that of 'the administering 
a ~ t h o r i t y ' . ~  In essence the position is the same as in the corresponding case of 
 mandate^.^ The terms 'trust' and 'tutelle' (in the French text of the Charter)6 are 
terms of legal connotation implying a fundamental limitation of authority, on 
the part of the state concerned. At any rate this aspect of the legal situation is of 
the essence of the international system of trusteeship.' 

' See Roche, RG, 58 (1954), pp 399-437. ' See the statement of the British Prime Minister in the House of Commons on 23 January 1946, to 
the effect that such persons have the status of British protected persons. They were included in 
the definition of  that term in s 32(1) of  the British Nationality Act 1948, and Orders made 
thereunder. See also Weis, Nationality and Statelessness tn Internatronal Law (2nd ed, 1979), pp 
202-5; and the British Nationality Act 1981, s 38(1), and the British Protectorates, Protected 
States and Protected Persons Order 1982 (ST 1982, No  1070). ' See the observation in Aradanas v Hogan. ILR, 24 (1957). p 57, that a trust territory 'is primarily 
under the sovereignty and jurisdiction of the United Nations'. In Porterv UnitedStates (1974), 
ILK. 61, p 102, the view was preferred that sovereignty resided in the people of the territory and 
way held in trust for them by the administering authority. 
Article 81. When the Charter was drafted there was no disposition to rule out the possibility of 
the U N  transferring the trust territory in case of a violation of the trusteeship agreement or of the 
withdrawal or expulsion of the trustee power from the UN.  See Canadian Commentary on the 
Charter, p 52. 

' See § 86. 
" T h e  terms used are 'rCgime international de Tutelle', 'territoire sous tutelle', 'accords de Tutelle', 

'Conseil de Tutelle'. The Spanish text refers to 'administracion fiduciaria', 'territorios 
fideicometidos', 'consejo de administracion fiduciaria'. ' For this reason there mav be some difficulty in accepting as helpful the reasoning of the ICJ in its 
Advisory Opinion concerning theStatus oJSorrth West AJrrca where, apparently in answer to the 
contention of South Africa to the effect that the obligations of the mandate had terminated with 
the dissolution of the League of Nations, the Court stated that it is 'not possible to draw any 
conclusion by analogy from the notions of mandate in national law or from any other [corres- 
ponding] legal conception of private law': ICJ Rep (1950), p 132. See the observations on the 
subject in Judge McNair's Separate Opinion, ibid, p 148. He refers, in this connection, to 'rules 
and institutions of private law as an indication of policy and principles rather than as directly 
importing these rules and institutions'. It is probable that, in this case, the rules and principles are 
not essentially different. The notion of delegation of powers, and the concomitant obligation of 
accountability, are general principles of law. See Schwarz-Liebermann, Vormundschaft und 
Treuhand (1 95 1 ). 

Although the majority of trusteeship agreements provided that the territories 
in question were to  be administered as an 'integral part' of tlik administering 

I I 
state,' it was made clear at the time of the approval of the agreements that that 
phrase did not imply any claims to sovereignty over the trust territories9 That 
fact of delegation implied also the ultimate power of revocation in case of abuse 
or failure of the trust vested in the administering state. Finally, the provisions of 
the various trusteeship agreements pointing to the eventual selfLgovernment o r  
independence of the trust territories emphasised the absence o f  intention to 
transfer sovereignty to  the administering states. The inhabitants of trust territor- 
ies did not acquire the nationality of the administering state. Treaties concluded 
by it did not apply automatically to the trust territory, although provision was 
made for their application if, in the opinion of the administeringauthority, they 
were appropriate to the needs of the trust territory and were conducive to the 

1 1  
I I 

Article 4 of the agreement for New Guinea used the expression 'as if it were an integral pan of 
Australia'. The expression 'as an integral part' did not occur in the agreement for Tanganyika- 
probably for the reason that the latter was a self-contained territory of sugstantial size, while 
Togoland and the Cameroons were composed of narrow strips of territory adjoining, respect- 
ively, the Gold Coast and Nigeria; they had been administered in the past asintegral parts of the 
latter territories, subject to the provisions of the mandates. Finally, the phrase did not occur in 
the agreement for Western Samoa, o r  in the relevant A n  3 of the agreement for the Pacific Islands 
administered by the USA (see § 93); it appeared in thedraft submitted by theUSA to the Security 
Council but was deleted by common agreement. It will be noted that the exaression in question 
was used in 'B' and 'C' mandates. 
The French and Belgian delegates to the General Assembly stated that 'it was the interpretation 
of their Governments that the words "as an integral part" were necessary as a matter of 
administrative convenience and were not considered as granting to the ~ove jnmen t s  of Belgium 
and France the power to diminish the political individuality of the Trust Territories'. The British 
delegatestated that the retention of the words'as an integral part' in the trusteeship agreement for 
Togoland and the Cameroons under British administration 'did not involve ddministration as an 
integral part of the United Kingdom itself and did not imply British sovereibnty in these areas' 
(General Assembly, Doc A/258, 12 December 1946, p 6). It may be noted that it was language 
requiring the mandated territory of Western Samoa to be treated as an integral part of New 
Zealand which gave rise to thedecision of the Privy Council in Falema'i Lesa.i(Attorney-General 
of New Zealand referred to at 5 87, n 8. 

For judicial consideration of the nature of the relationship between a trust territory and an 
administering state, see Societi A B C v  Fontana and Della Rocca, ILR, 22 (1945), p 76; Maleksul- 
tan v Jerai, ibid, p 81; Trafficante v Ministry of Defence (1961), ILR, 40;p  37; Alig v Trust 
Territory of the Pacific Islands (1967), ILR, 61, p 89. In Callas v US, ILR, 26 (1958-11). p 62, a US 
court held a US trust territory to be a'foreign country'; see a s  maintainingfieseparateness of a 
trust territory from the administering state, Application ofReyes, ILR, 23 (l956), p 35;Aradanas 
v Hogan, ILR, 24 (1957), p 57; Morgan Guaranty Trust Co v RepublicofPalau, AJ, 81 (1987), p 
220; Porter v United States (1974), ILR, 61, p 102; cf People of Saipan v USDepartment of the 
Interior (1974), ILR, 61, p 113, holding a US trust territory to be within the $cope of legislation 
applicable to all-areas under US 'control'; and for purposes of applying an IL!o Convention it is 
nevertheless a territory over which the US exercises jurisdiction: AJ, 56 (h~962), pp 168-9. 

Since a trust territory is not itself a sovereign state, and is not within the sovereignty of the 
administeringstate, thegovernment of a trust territory has been held by aNe*Zealand court not 
to enjoy immunity from suit: Marine Steel Ltd v Government of the ~ a r s j a l l  Islands [I9811 2 
NZLR 1; AJ, 77 (1983), p 158. But see People oJSaipan v US Department ofrhe Interior, above, 
holding a trust territory to have qualified sovereignty entitling it to some nieasure of sovereign 
immunity; see also Alig v Trust Territory of the Pacific Islands, above, and Morgan Guaranty Co 
v Republicof Palau, above. See also Bank of Hawaii v Balos, AJ, 83 (1989)' p 583, holding the 
Republic of the Marshall Islands to have become de facto an independent state even though the 
trusteeship agreement was still in force (see also § 93, n 10). i i 

I 

I 

; ~ 



accomplishment of the principles of the trusteeship system. Whether the estab- 
lishment of a customs, fiscal or administrative union of the trust territory with 
other territories subject to the sovereignty or control of the administering state 
was compatible with the principles of the trusteeship system depended upon the 
circumstances of each case.'' In 1 9 4 9  the General Assembly adopted a resolution 
requesting the Trusteeship Council to recommend to the administering govern- 
ments that the flag of the United Nations be flown over all trust territories side 
by side with the flag of the administering authority concerned and the territorial 
flag, if any. The resolution, inasmuch as by implication it denied any right of 
exclusive sovereignty of the administering power, was in accordance with the 
legal position of the trust territories." 

NEUTRALISED STATES 
Littell, T h e  Neutralisation ofs ta tes  (1920) D u p u i s ,  L e  D r o i t  des gens  e t  les rapports des 
G r a n d e s  Puissances a v e c  les a u t r e s  Ptats (1920) Sott i le,  N a t u r e  jur id ique  d e  la  neutrali t i  
u t i t re  p e r m a n e n t  (1920) Ekdahl ,  L n  Nerrtrnlith perpPtuelle a v a n t  le pac te  d e  la  Sociiti 
des  Nat ions  (1923) Strupp, Neutralisntion,  Befriedung, Entmili tarisierung (1933) (a 
comprehens ive  treatise) G r a h a m ,  AJ, 21 (1927), p p  79-94 Moscato ,  Rivista,  2 2  (1930), 
p p  379-95,526-41, and 2 3  (1931), p p  54-66, 199-215 Dol lo t ,  Hag R, 6 7  (1939), i, pp 
7-112 Verosta,  D i e  D a u e r n d e  N e u t r n l i t i t  (1967) Black, Falk, K n o r r  a n d  Young, 
Neutralisation a n d  World  Politics (1968) Verzijl, I n t e r n a t i o n a l  Law. in  His tor ica l  Per- 
spective (vol 3, 1970), p p  500-12 Rousseau ,  D r o i t  in te rna t iona l  public,  2 (1974), pp 
301-28. 

' O  That question hac been the subject of examination by the General Assembly and Committees 
appointed by it and the Trusteeship Council. 1:or an account of the work of the Committeeon 
Administrative Unions, see Huang, AJ, 43 (1949). pp 716-732. See also Mathiot, Etudes Georges 
Scelle (vol i. 1950). pp  349-64: Mulenzi. La Tutelle internationale et les problhnes des unions 
administmtitw (1963). The Committee on Administrative Unions ceased to  operate in 1961.The 
General Assembly has resolved that administrative, fiscal o r  customs unions should not in any 
wav compromise the evolution of any trust territory towards self-government or  independence, 
o r  change the distinct character of a trust territory. In 1952 the General Assembly asked the 
administering authorities to continue to transmit detailed information to  theTrusteeship Coun- 
cil on the operation of all administrative unions, indicating the advantages derived by the 
indigenous inhabitants from such unions. It also expressed the hope that the administering 
authorities would consider the freely expressed wishes of the population o n  the subject and that 
they would consult the Trusteeship Council on any changes in the existing unions or any 
proposals to  establish new unions (GA Res 649 (VII)). Unions of this kind were: British 
Togoland and Cameroons - with Nigeria; French Togoland and Cameroons - with the French 
Union; Ruanda-Urundi - with Belgian Congo: Tanganyika - with Kenya and Uganda. The 
union of New Guinea with Papua, which was an Australian non-self-governing territory, was 
held to  beconsistent with the trusteeship agreement for New Guinea: Fisbwick v Cleland(1960), 
ILR, 32, p 38. See also Castles in International Law in Australia (ed O'Connell, 1965), pp 
323-32. In 1971 the General Assembly agreed to  call the territory 'Papua New Guinea' and to 
treat it as a single political and territorial entity: G A  Res 2865 (XXVI). 

In 1961 Cameroon instituted proceedingc before the ICJ against the UK,  complaining of a 
violation of the trusteeship agreement for Northern Cameroons in connection with the adminis- 
trative union between it and Nigeria. The Court  held that as the trusteeship agreement had 
already terminated, any adjudication would be devoid of purpose and beyond the limits of the 
judicial function: Northern Cameroons Case, ICJ Rep (1963), p 15. For comment see Johnson, 
ICLQ,  13 (1964), pp 1143-92; Gross, AJ, 58 (1964), pp 415-31; Verzijl, Neth IL Rev, 11 (1964), 
pp  25-33. 

" See ILQ. 3 (1950), p 279. As to  the U N  flag see G A  Res 325 (IV) (1949), and § 289. 

§ 96 Concept of neutralised states A neutralised state is $ state whose inde- 
pendence and integrity are guaranteed by treaty, on condition I I that such state 
binds itself not to  enter into military alliances (except for defence against attack) 
and not to  enter into such international obligations as could ]+directly involve it 
in war.' The precise incidents of neutrality will depend up+ the terms of the 
treaty relating to the state in question and other particular circumstances of the 
case. A neutralised state may cease to have that status eithed by itself acting in 
violation of the conditions on which its neutrality is established and guaranteed, 
or by the consent of the guarantor states. Thus Belgium and I&xembourg ceased 
after the First World War to  be neutralised states, which theyhad been by virtue 
of treaties concluded in, respectively, 1831' and 1867.~ Not  tq be confused4 with 
neutralisation of states5 is, in the first place, neutralisation of parts of states, of 

I 
I i 

I In the 8th ed of this vol, at p 244, the view was expressed that it followedfrom the neutralisation 
that the neutralised state could, apart from frontier regulations, neither cede a part of its territory 
nor acquire new parts of territory without the consent of the guarankJeing states. This was a 
much-discussed and very controversial point. See works there cited, at 1 .  See also § 244 below. 

Further, given the restraints inherent in the condition of neutralised~states, it has sometimes 
been maintained that the states are part-sovereign only, and not international persons occupying 
the same position as other states. This opinion is, however, without foundation. If sovereignty is 
none other than supreme authority, a neutralised state is as fully sovereign as any non-neutralised 
state. It is independent outside as well as inside its borders, independence is not identical with 
unlimited liberty of action. See § 120. I 

For details, see 8th ed of this vol, pp  246-8. 
For details, see 8th ed of this vol, pp 248-9. Similarly Albania has now cdased to  be a neutralised 
state, although it was in 1913 constituted a sovereign independent kingdom and neutralised, its 
neutrality being guaranteed by the 'Six Powers': see 8th ed of this vol! p 255, n 2. 

' See § 237, and vol I1 of this work (7th ed), 5 72, with Note on demilitarisaiion, neutralisation, and 
internationalisation. For comment on the proposal for the neutralisati$~ of Israel as part of a 
settlement of the Middle East problem, see Murphy, AJ, 65 (1971), pp  167-72. 
The status of Trieste after the Second World War was special. Trieste a d  formerly under Italian 
sovereignty. TheTreaty of Peace with Italy 1947 terminated Italian sovereignty overTrieste, and 
established the Free Territory of Trieste, under a Permanent Statute. This laid down that the 
territory should be demilitarised and declared neutral; that no armed forces, except upon 
direction of the Security Council, should be allowed; and that the Government of the Free 
Territory should not make o r  discuss any military arrangements o r  undertaking with any state: 
TS N o  50 (1948), Arts 21 and 22, and Annexes VI-IX. The respons'ibility of ensuring the 
independence and integrity of the Free Territory and of appointing a &ernor (as required by 
the statute) was accepted by the Security Council in 1947, but the C o u k l  was unable to  agree 
upon a governor: see UNYB (1947-48), pp  352-3; Schachter, BY, 2s  (1948), pp  96-8. The  
Permanent Statute could thus not be put into effect. Alternative arrangements were 
made for the Free Territory in 1954 by which Italy and Yugoslavia eachassumed responsibility 
for separate zones of the Free Territory: the 'practical arrangements' werp set out in a memoran- 
dum concluded between Italy, the UK, the USA and Yugoslavia, which did not purport to  
amend the Peace Treaty. See U N  Doc Sf3301 ; BFSP, 161 (1954), pp  414-26. The Soviet Union 
stated that it took cognisance of the memorandum: U N  Doc Sl3305. B~ a treaty concluded in 
1975 Italy and Yugoslavia abandoned their residual claims to  the zone administered by the other: 
see RG, 80 (1976), pp  949-51, and 81 (1977). p 1177, and Caggiano, Ital YBIL, 2 (1976). pp  
248-72; Vukas, AFDI, 22 (1976), pp  77-95; Udina, RG,  83 (1979), 301-49. See generally 
Leprette, Le  Statut international de Trieste (1949); Udina, RIF, 16 (194;0, pp 161-75; Gervais, 
RG, 51 (1947), p p  134-54; Kelsen, YB of World Affairs (1950), pp  174-90 Hannum, Autonomy, 
Sovereignty andSe[f-Determination (1990), pp  400-6; and, as to  humad Gghts under the Trieste 
settlement, see § 428, n 3. Italian courts were inclined to  the view that thL termination of Italian 
sovereignty did not take effect while the Permanent Statute was not effdctive and that courts in 
Trieste remained Italian courts, and that marriages there had not taken p~bce  in foreign territory: I i ~ 



rivers,  canal^,^ and the like, which has the effect that war cannot lawfully be made 
or  prepared there;' secondly, the special protection arranged, for the term of the 
war, in special conventions for certain establishments; and thirdly, the unilateral 
declaration of a state, made as a matter of policy or embodied in some legal 
instrument, that it will always remain neutral.' The principal neutralised states 
now in existence9 are Switzerland and Austria, which are discussed further 
below. 

see Case ofSolazziand Pace, AJ, 49 (1955). p 423, and other cases cited in ibid, p 268, and AJ, 51 
(1 957). p 434. For the view that Italy's powers over Trieste under the 1954 Memorandum did not 
amount to  sovereignty see the decision o f  the Council of State in Societi Teatro Puccini u 
Commisnoner-Generalofthe Government for t l ~ e  Terr i to ,~  of Trieste (196l), ILR, 40, p43. But 
cf Cernorograz and Z ~ d i c h  v INPS(1978). ILR. 77, p 627. in which the Court  of Cassat~on held 
that the 1954 arrangements amounted to  a provisional distribution of effective sovereignty over 
the zonec of Trieste to  Italy and Yugoslavia respectively, which was made permanent and 
confirmed by the treaty concluded in 1975. ' See eg § 186, as to  the Panama canal. 

' See eg the Agreement made in 1905 between Sweden and Norway providing for the 'perpetual 
neutrality' of certain frontier z o n e  of the two countries (RFSP, 98 (1904-5), p 821); and § 583, 
n I I. as to  the Aaland Islands. See also § 257. as to  the Antarctic Treaty 1959, which demilitarised 
Antarctica: and § 362ff.. as regards outer space. See generally on non-military areas in UN 
practice, Bailey, AJ, 74 (1980), pp. 499-524. 

"n so-called 'autonomous neutral~sation' see Robertson, AJ, 11 (1917), pp  607-16. There is no 
doubt that any state can declare itself permanently neutral, or, like Sweden, adopt a policy of 
neutrality, but it is not 'neutralised' in the sense hitherto understood. An instance of self- 
neutralisation is afforded by Iceland, which in 1918 declared itself 'permanently neutral': BFSP, 
I l l  (1917-IS), p 706. Article 24 of the Conciliation Treaty of 1 l February 1929, between the 
Holy See and Italy (the Lateran Treaty, see § 101) may be regarded as another instance. In Art24 
the Holv See declares that 'it desires to  take, and shall take, no part in any temporal rivalries 
between other State?', and that the Vatican City shall therefore 'be invariably and in every event 
considered as neutral and inviolable territory': I)oc~mcttrs (1929). p 224. Note also Art  9 of the 
Japanese Constitution of 1946, by which Japan forever renounces war as a sovereign right of the 
nation, and states that land, sea and air forces, as well as other war potential, will never be 
maintained, and that the state's right of belligerency will not be recognised: but this does not 
exclude action in self-defence. See Japan v Shigerrr Sakata and Others (1959), ILR, 32, p 43. It 
seems that self-neutralisation (or autonomous neutralisation) has primarily political conse- 
quences: see Graham, AJ, 21 (1927), at pp 87, 88, and, in particular, Strupp, Neutralisation, 
Befriedung, Entmilitarisierung (1933), pp  179-86. But see § 98, as t o  Austria. The  neutrality of 
Cambodia resulted from a Cambodian law and not from an international obligation (see 
Whiteman, Digest, I ,  p 361), although the Paris Agreements of 1973 relating to  the restoration of 
peace in Vietnam (see § 40, n 58). which referred to  the parties' commitment to  respect the 
neutrality of Cambodia, will havegiven that neutrality some international status. SeealsoMalta's 
Declaration of Neutrality of 15 May 1981, and its recognition by Italy: ILM, 21 (1982), p 396; 
RG, 85 (1981 ). p 41 1, and RG, 89 (1985). p 459; and for its recognition by France, RG, 86 (1982), 
p 41 1; and generally Ronzitti, Ital YBIL, 5 (1980-81), pp 171-201; Flauss, AFDI, 29 (1983),pp 
175-93. As to  Costa Rica's declaration of permanent neutrality in 1983, see RG, 88 (1984), pp 
448-9. As to  Finland, see Muoser, Finnlands Netmalitit und die europaische Wirtschaftsintegra- 
tion (1986). and Broms, Rev Relge, 21 (1988). pp  88-96. 
The situation of Laos may also be noted. The hostilities which, after the Second World War, 
broke out in Vietnam (see § 40, n 48) spread into the neighbouring territories of Laos and 
Cambodia. At the Geneva Conference of 1954 Agreements on the Cessation of Hostilities in 
Vietnam, Laos and Cambodia were signed by the military commanders of the contending forces, 
and the 1954 Conference itself orally adopted a Final Declaration taking note of their principal 
provisions (Cmnd 9239, pp 9, 11-40). In Laos, notwithstanding the 1954 Geneva Agreements, 
fighting between the government and dissident forces in northern Laos, the 'Pathet Lao', 
continued. In 1961 a Conference o n  the Settlement of the Laotian Question was convened at 

§ 97 Switzerland The Swiss Confederation,' which was recodnised by the 
Westphalian Peace of 1648, has pursued a policy of neutrality since that time. 
During the French Revolution and the Napoleonic Wars, howeqer, it did not 
succeed in keeping up its neutrality. French intervention brought about in 1798 a 
new constitution, according to which the several cantons ceased td be indepen- 
dent states and Switzerland turned from a confederation of states idto the simple 
State of the Helvetic Republic, which was, moreover, througb a treaty of 
alliance, linked to France. It  was not till 1814 that Switzerland became again a 
confederation of states, and not till 1815 that it succeeded in becoming per- 
manently neutral. O n  20 March 1815, at the Congress at Vienna, Great Britain, 
Austria, France, Portugal, Prussia, Spain, Sweden, and ~ u s s i a  signed the declara- 
tion in which the permanent neutrality of Switzerland was reiognised and 
collectively guaranteed, and on 27 May 1815, Switzerland accedeb to this dec- 
laration. Article 84 of the Act of the Vienna Congress confirmed this declaration, 
and an Act, dated 20 November 1815, of the powers assembled at f aris after the 
final defeat of Napoleon, recognised it again.' Since that time Switzerland has 
always succeeded in maintaining its neutrality. It has maintained btrong armed 
forces, and in January 1871, during the Franco-Prussian War,lit disarmed a 
French army of more than 80 thousand men who had taken refuge on its 
territory, and p a r d e d  them till after the war. The 'unique situation' of Switzer- 

I 

' I 
Geneva. At its conclusion in July 1962 the 13 conference members (other than Laos) signed a 
Declaration on the Neutrality of Laos (TS N o  27 (1963)): see also Czyzak afld Salans, AJ, 57 
(1963), pp  300-17; Dupuy, AFDI, 8 (1962), pp  3-40): this declaration incbrporated, as an 
integral part, a Statement of Neutrality by the Royal Government of Laos, and logether the two 
instruments were regarded as constituting an international agreement. In their declaration the 13 
other Conference states declared 'that they recognise and will respect and obsdlrve in every way 
the sovereignty, independence, neutrality, unity, and territorial integrity of  /he Kingdom of 
Laos', and appealed to  other states to d o  the same. They also undertook certain specific 
commitments which were broadly the counterparts of declarations in the Laotian Statement of 
Neutrality and which served to  establish and maintain the neutrality of Laos. 1n addition they 
undertook, in the event of a violation o r  threat of violation, of the sovereignth, independence, 
neutrality, unity o r  territorial integrity of Laos, to  consult jointly with the Roy$ Government of 
Laos and among themselves to  consider measures which might prove necessary to  ensure the 
observance of these principles and other provisions of the declaration. ; i  

Despite these formal commitments, Laos's neutrality was not fully respected. North Viet- 
namese forces assisted rebel authorities in Laos, and usedcertain border areas of Laos (particular- 
ly the so-called ' H o  Chi  Minh' trail) as a supply route for forces fighting iA South Vietnam 
against the Government of the Republic of Vietnam- a circumstance which led khat government 
to mount an attack into Laotian territory against North Vietnamese forces in that country, and 
led to  aerial attacks on the supply route by US aircraft in support of the ~ d y e r n m e n t  of the 
Republic of Vietnam. The  Paris Agreements of 1973 relating t o  the restora~ion of peace in 
Vletnam repeated the parties' commitment to  respect the neutrality of Laos:lsee Art 20 of the 
Agreement o n  Ending the War and Restoring Peace in Vietnam, and Art 8 df the Act of the 
International Conference o n  Vietnam: TS N o  39 (1973); and see 5 40, n 58. A ceasefire agreement 
between the government and rebel forces in Laos was concluded shortly thereafter: ILM, 13 
(1973), p 397. In 1975 the rebel (Communist) authorities achieved success and full chargeof Laos. 
Thereafter, and with the end of hostilities in Vietnam, the question of the nedtralised status of 
Laos has been of less ~rac t ica l  consequence than previously. ' I 

I See Schweizer, Die Geschichte der schweizerischen Neutralitat (2 vols, 1895);~herman, AJ, 12 
(1918); p p  241-50,462-74, and 780-95; and Guggenheim, Trait6 de droit 
(vol 2, 1954), p p  549-61. ' See Martens, N R ,  ii, pp  157, 173, 419, 740. 



land was recognised by the Council of the League of Nations3 when it was 
admitted as an original member on the understanding that it 'shall not be forced 
to participate in a military action or  to permit the passage of foreign troops or the 
preparation of military enterprises upon her territory'.4 The Charter of the 
United Nations admits of no such l a t i t ~ d e , ~  and although Switzerland has 
become a member of many specialised agencies and a party to the Statute of the 
International Court of Justice it has remained outside the United Nat iow6 In 
becoming a member of some international organisations, however, Switzerland 
has entered a general reservation to the effect that its participation in the work of 
the organisation, particularly as regards relations between it and the United 
Nations, cannot exceed the role assigned to Switzerland by its position as a 

' See Mowat, BY (1 923-24), pp  90-94; Rappard, L'Entree de la Saisse dans la Socigte des Nations 
(vol ii, 1924), § 292g; and Guggenheim, ZKR, 7 (1928), pp 266-73. See also Bonjour, Geschichte 
derschweizerischen Neutralitat (1946) (also in English translation, 1946). During the application 
of sanctions against Italy in 1935 and 1936 Switzerland interpreted the above-quoted condition 
of her admission as meaning that the participation on her part in economic measures was 
conditional upon their not endangering her military neutrality. See Sixteenth Assembly, Plenary 
Meetings, 10 October 1935, p 6, and the Message of the Swiss Federal Council of 2 December 
1935 (Bundesblatt (1935). pp 943.944). In 1938 Switzerland declared that she would no longer 
participate in those economic nieasurcs: Off J (193X), p 385; see Keppler, ZKR, 18 (1939), pp 
505-45. As to  the internment by Switzerland of American and French military personnel in the 
Second World War, see Freeman, AJ, 53 (1959), at pp 645-6. 
See vol 11 of this work (7th ed), § 292g. See also Schindler. RI, 3rd series, 19 (1938), pp  433-72. 
See Kelsen, Law ofthe United Nations (l95O), p 94. Rut note that Art 48.1 of the Charter permits 
the Security Council t o  oblige some only of the member states to  take action called for by the 
Council. See generally o n  problems of reconciling neutrality with membership of international 
organisations, Blix, Sovereignty, Aggression a n d  Neutrality (1970), pt 3. 
As to  the position with regard to  the U N ,  see Guggenheim in Neue Schweizer Rundscharr, 
November and December 1945; Volkerbund, Dumbarton Oaks, a n d  die schweizerische Neutra- 
l i t i t  (1945); and in Ann Suisse, 2 (1945), pp 9-47. See also Hageman, Die neuen Tendenzen der 
Neutralitat und  die volkewechtliche, Stellung des Schweiz (1 945). See also Lalive, BY, 24 (1947), 
pp  87-9, and Huber, Ann Suisse. 5 (1948). pp  9-28. As to  Swiss participation in the Neutral 
Nations Supervisory Commission established by the Korean Armistice Agreement 1953, see 
Duft, Das Mandat der Neutralen Ubemach~n~skommiss ion  in Korea (1969). The possibility of 
Switzerland becoming a member of the U N  has been under active consideration by the Swiss 
Government: see RG, 86 (1982), pp 820-23, and 88 (1984), pp  284-5, 964. 

Although Switzerland was invited to  conform with U N  sanctions against Southern Rhodesia, 
in accordance with Security Council resolutions addressed to  all states, Switzerland concluded 
that 'for reasons of principle, Switzerland, as a neutral State, cannot submit to the mandatory 
sanctions of the United Nations'. Without recognising any legal obligation, however, Switzer- 
land took various steps to  avoid Switzerland being used as a means whereby Rhodesian trade 
could avoid U N  sanctions (see Un Doc S/7781 of 21 1:ebruary 1967). O n  12 December 1977 the 
Federal Council passed a law. entering into force o n  1 January 1978, prohibiting persons 
domiciled in Switzerland from entering into certain transactions which would involve using 
Switzerland as a means of avoiding U N  sanctions on Rhodesia. And see U N  Juridical YB (1977), 
pp  193-4. When the Security Council adopted SC Res 418 (1977), imposing a mandatory arms 
embargo on South Africa, Switzerland, without recognising any obligation to  d o  so, adopted'on 
its own initiative' an embargo on weapons and war materials: U N  Doc S/l2644 of 13 April 1978. 
In response to  S C  Res 661 (1990), imposing economic sanctions on Iraq following its aggression 
against Kuwait, Switzerland took certain measures corresponding in substance with those called 
for by the resolution, but stated that they 'were taken independently', and that 'as a nonmember 
of the United Nations, Switzerland is not in fact legally bound by the decisions of the Security 
Council nor, in this case, by Resolution 661 (1990)': U N  Doc S/21585, 22 August 1990. 

See also § 627. 

permanent neutraL7 Switzerland signed a special relations agreeLent with the 
European Economic Community in 1972' but has not concluded an association 
agreement with it. 

§ 98 Austria Austria, now generally regarded as a neutral state, 
became such after prolonged negotiations between Austria andl on the other 
hand, France, the Soviet Union, the United Kingdom and the United States after 
the end of the Second World War.' As a result of discussions beltween Austria 
and the Soviet Union in April 1955 they signed a rnemorandum2)in Moscow in 
which Austria undertook to 'make a declaration in a form which will obligate 
Austria internationally to practice in perpetuity a neutrality of the type main- 
tained by Switzerland'; to take all suitable steps to obtain international recogni- 
tion of this declaration; and, Austria having declared that she wolld welcome a 
guarantee by the Four Powers of the inviolability and the integri~y of Austria's 
territory, to seek to obtain such a guarantee from the governments of France, the 
United Kingdom and the United States.' In the memorandum, t 9 e Soviet Gov-' 
ernment declared that it was prepared to recognise the declaration concerning 
the neutrality of Austria. The State Treaty for the Re-establishment of an 
Independent and Democratic Austria: which was signed a d o n t h  later by 
Austria and the Four Powers, made no express mention of ~ u s t r i s ' s  permanent- 
ly neutral status, although the Four Powers declared that they w d h d  respect the 
independence and territorial integrity of Austria as established ih the Treaty.5 

In October 1955 Austria enacted a Constitutional Federal Stature on Austria's 

I 
-- 

' See eg reservations made rn respect of the IAEA (TS N o  19 (1958)) and IMCO ITS NO 54 (1958)) 
In 1953 Swrtzerland became a party t o  the Conventron for the ~ s t a b l r s h m h t  of a European 
Conventron for Nuclear Research. In rts Message of 15 August 1953, the ~ r d C r a l  Councrl relred 
on the oprnron of leadrng Swrss rnternatronal lawyers t o  the effect that rnternatronal law does not 
prohrbrt a permanently neutralrsed state from provrdrng accommodat~on In its terrrtory for an 
rnternatronal laboratory devoted to  purely screntrfic objects 
Muc N o  53 (1972). Cmnd 5181 O n  of an assocutran agreem!nr for states lrke 
Swrtzerland (and Austrra) see Plessow, Neutralitat und  Assozratton mrt her EWG (1967), 
Mayrzedt and Brnswanger (eds), Die Neutalen m der Europarschen Integration (1970) 

I See generally o n  Austrra's neutral status, Reut-Nrcolussr, Grotrus Society, 39 (1953), pp  119-31, 
Chaumont, AFDI, 1 (1955), pp  151-7; Verdross, AJ, 50 (1956), p p  61-8, In Festgabe fur 
Alexander N Makarov (1958), pp 512-30, In Synbolae Verzrll (1958). pp 410-18, and Die 
rmmerwahrende Neutralitat osterrerchs (4th ed, 1977); Kunz, AJ, 50 (1956), pp 418-25, de 
Nova, Comunicazronr e studr, 8 (1957), pp  1-31; Ermacora, Osterrerchs Staatsvertrag und 
Neutralrtat (1957), Verocta, Recuerl d'itudes de d ~ o t t  mternatronal en hombage ri Pard Gug- 
genherm (1968), p p  70-90; Serdl-Hohenveldern, Jahrbuch fur Internattonales Recht (1969), pp  
128-52, Wrldhaber, Malaya Law Rev, I2 (1970), p p  140-59, Glnther, Nerrtralrtat und  NeutraL- 
tatspolitrk (1975) 

As to  Germany's xrzure  and occupatron of Austrra rn 1938, see § 55. n 
crted ' AJ, 49 (19551, SuppI p 191 

memorandum 

' The Sovret Unron's wtllrngness to  partrcrpate In such a guarantee was 

' TS N o  58 (1957); for comment see Kunz, AJ, 49 (1955), pp  535-42, and E Lauterpacht, ICLQ, 7 
(1958), pp  94-8. 
Artrcb2 Artrcle 4 prohlblted any p o l l t ~ ~ a I  O ~ ~ C O ~ O ~ I C  U ~ I O ~  W I ~ ~  Germany,iand Art$ 12 and 13 
contarn srgnlficant restrrctlonc on Auctr~a's mrlrtary capacrty 1 ~ 

I 

I 
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permanent neutrality. This provides, in Article I ,  that 'Austria, of its own free 
will, declares herewith its permanent neutrality. Austria will maintain and de- 
fend it with all means at its disposal'; furthermore, 'Austria will never in the 
future accede to any military alliance nor permit the establishment of military 
bases of foreign States on its t e r r i t ~ r y ' . ~  Although this statute is in form a mere 
unilateral declaration on the part of Austria, it was enacted pursuant to interna- 
tional undertakings in the Moscow Declaration, and its international effects have 
been accepted, the Four Powers, as well as many other  state^,^ having subse- 
quently recognised Austria's permanent neutrality. 

Notwithstanding Austria's neutral status, however, Austria has become a 
member of the United Nations, without any special provision being made to take 
account of Austria's neutrality. In adopting resolutions providing for mandatory 
sanctions against Southern Rhodesia and South Africa the Security Council 
made no special exception for Austria (as might have been possible under Article 
48.1 of the Charter). In relation to measures against Southern Rhodesia, Austria 
took certain steps to prevent aid and encouragement to the regime in Southern 
Rhodesia, but did so expressly: 

'without prejudice to  the question of principle, whether Austria as a permanently 
neutral State member of the United Nations is automatically bound by decisions of 
the Security Council regarding mandatory sanctions - a question which in the 
opinion of the Federal Government of Austria can only be decided in each singlecase 
on  the basis of the specific situation and with due regard to  the obligations which 
result on  the one hand from the membership of Austria in the United Nations and on 
the other hand from its permanent neutrality, which had previously been notified to 
all States members of the United Nations'.' 

After the Security Council had adopted SC Res 418 (1977), imposing an arms 
embargo on South Africa, Austria reiterated those considerations of principle.9 
In the context of relations between Austria and the European Economic 
C ~ m m u n i t y ' ~  doubts were expressed about the possible incompatibility be- 
tween Austria's neutral status and the conclusion by it of an association agree- 
ment with the Community (in 1972 Austria entered into a special relations 
agreement with the Community)" and, more recently, of possible membership 
of the Community. 

BFSP, 162 (1955-56), p 395. ' A list of 57 states which recognised Austrian neutrality is given in Ermacora, Osterreichs 
Staatsvertrag und Neutralitat (1957). As for the UK, see Parliamentary Debates (Commons), vol 
600, col 348 (18 February 1959). * UN Doc S/7795 of 28 February 1967. 

9. U N  Doc 912632 of 6 April 1978. Austria acted similarly in response to SC Res 661 (1990), 
imposing economic sanctions on Iraq following its aggression against Kuwait: UN Doc Sl21593, 
22 August 1990. 

lo  For Austrian rejection of a warning from the Soviet Union that Austrian association with the 
EEC would be a violation of Austrian neutrality, see Whiteman, Digest, 1, p 352. See also RG, 94 
(1990), p 127. For discussion of the issues, in the light of Austria's application in 1989 to join the 
European Communities, see Kennedy and Schiitte, CML Rev, 26 (1989), pp 615-42; Kennedy 
and Specht, Haw ILJ, 31 (1990), pp 407-61; Zemanek, Germ YBIL, 33 (1990), pp 130-65. See 
§ 118, n 2, as to the Austro-German Customs Union case (1931), in which similar issues were 
raised. See also § 97, n 8. 

" Misc No 49 (1 972); Cmnd 5159. 
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$99 The former Papal States When international law began t 
the states of Christendom, the Pope was the monarch of one o: 
namely, the so-called Papal States.' Throughout the existence of tl 
until their annexation by the Kingdom of Italy in 1870, the Pope 
and, as such, the equal of all other monarchs. His position was, 
then anomalous, as his influence and the privileges granted 1 

different states were due not alone to  his being the monarch of a SI 

his being the Head of the Roman Catholic Church. But this an 
create any real difficulty, since the privileges granted to the Pope ( 
matters of precedence. 

§ 100 The Italian Law of Guarantee 1871 When, in 1870, Ita 
Papal States and made Rome its capital, it had to create a positio 
See and the Pope which was consonant with the latter's importa 
the Roman Catholic Church. It seemed impossible that the Pope 
an ordinary Italian subject and that the Holy See should be an in 

' This state owed its existence to Pepin-le-Bref and his son Charlemagne, wl 
gratitude to the Popes Stephen I1 and Adrian I, who crowned them as King 
remained in the hands of the Popes till 1798, when it became a republic for aE 
1801 the former order of things was re-established, but in 1809 it became a part 
Empire. In 1814 it was re-established, and remained in existence till 1870. 
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the territorial supremacy of Italy. T o  meet the case the Italian Parliament in 1871 
passed an Act regarding the guarantees granted to the Pope and the Holy See, 
which is commonly called the 'Law of Guarantee'.' N o  Pope recognised this 
Italian Law of Guarantee, nor had foreign states an opportunity of giving their 
express consent to the position of the Pope in Italy created by that law. But in 
practice foreign states as well as the Pope himself - although the latter never 
ceased to protest against the condition of things created by the annexation of the 
Papal States - made use of the provisions2 of that law. Several foreign states sent, 
side by side with their diplomatic envoys accredited to Italy, special envoys to 
the Pope, and the latter sent envoys to foreign  state^.^ They concluded with the 
Holy See agreements, usually called  concordat^,^ which they treated in most 
respects as analogous to treaties. The question of the legal position of the Holy 
See was widely discussed in the literature of international law, and many writers, 
including the author of this work, were of the view that a l tho~gh  the Holy See 
was not an international person, it had by custom and tacit consent o f  most states 
acquired a quasi-international position.5 

§ 101 The Lateran Treaty 1929 The previously controversial international 
position of the Holy See was clarified as the result of the Treaty of 11 February 
1929, between the Holy See and Italy - the so-called Lateran Treaty.' In that 
treaty Italy acknowledged the sovereignty of the Holy See in international 
matters as inherent in its nature and as being in conformity with its tradition and 
the requirements of its mission in the world (Article 2). At the same time Italy 
recognised the State of the Vatican City under the sovereignty of the Supreme 
Pontiff (Article 26).2 Italy also recognised the passive and active right of legation 

I 
Its principal provisions (Martens, NRG,  xviii, p 41) will be found in the 4th ed of this work, 
p 227. 
'But the Pope never accepted the allowance provided by the Law of Guarantee. ' See Strupp-Schlochauer, Wort (1962), It, p 225. 
As to  concordats, see § 101, n 3. 
O n  the position of the Holy See before 1929 see 8th ed of this vol, p 252, n 3, for an extensive 
bibliography; and also Verzijl, International Law in Historical Perspective, 2 (1969), pp 295- 
302, 308-38. 

' For the texts of the Lateran Agreements see Documents ( I  929), pp 216-41 ; AJ, 23 (1929), Suppl, 
pp  187-95. The Lateran Agreements are cited in the Italian Constitution of 1947, Art 7, although 
not in such a way as to  give their terms the same status as other provisions of the constitution. 
This is a repetition of Art  3 in which Italy 'recognises the full ownership, exclusive dominion, and 
sovereign authority and jurisdiction of the Holy See over the Vatican'. The  immunities guaran- 
teed by international law t o  foreign embassies are accorded to  certain properties of the Holy See 
situated o n  Italian territory: Art  15. See also Pa& Renedettini delta Basilica d iS  Paolo v Nunzi, 
ILR, 24 (1957). p 214: Baronciv Ospedale del Bambino Gesri, ibid, p 215. In Special Representa- 
ti2.e of t hS tare  ofthe City ofthe Vatican (1 982), ILR, 78, p 120, the Court  of Cassation accepted 
the Vat~can's entitlement to  jurisdictional immunity from suit. 

As to  the jurisdiction exercised by the Holy See. see Seyersted, ICLQ,  14 (1965), pp 43-7. For 
several cases in Italian courts concerning acts injurious to  the Pope, see RG, 63 (1959), p p  102-4. 
As to  the attempted assassination of the Pope in the Vatican City in 1981, and the trial of the 
accused in an Italian court, see RG,  85 (1 981). p p  91 5-1 7. In 1987 the Italian authorities wished to 
question Cardinal Markincus and two other persons, who were all resident in the Vatican City, 
in connection with alleged financial irregularities, and sought their extradition, but their request 

as belonging to the Holy See in accordance with internatior 
Article 24 of the treaty contained a declaration by the Holy S 
sovereignty belonging to it in international matters. It was 
Holy See does not desire to  take and shall not take part i 
between other states and in international conferences cc 
matters 'save and except in the event of such parties makinj 
the pacific mission of the Holy See, the latter reserving in a1 
exercising its moral and spiritual power'. Accordingly, the sa 
that the Vatican City shall in all circumstances be consid 
inviolable territoryS4 The Law of Guarantees of 1871 was 
The Holy See declared the Roman question to be definit 
settled, and recognised the Kingdom of Italy with Rome 
Italian State. The treaty was accompanied by a concorda 
convention which, in consideration of the material injury s 
See by reason of the loss of the Patrimony of St Peter in 18 
payment of a substantial sum by Italy to  the Holy See. Thi. 
financial arrangements accompanying it, were substantial 
concordat (with accompanying protocol) &ned on 18 Feb 
financial arrangements signed on 15 November 1984, instru 
of which were exchanged on 3 June 1985 .~  Article 1 of 
reaffirms 'that the State and the Catholic Church are, eac 
independent and sovereign'. 

$102 The status of the Vatican City in international law 
marks the resumption of the formal membership, interru 
Holy See in the society of states. Undoubtedly, the con 
statehood are, in the case of the Vatican City, highly abno 
bare minimum. The territory of the Vatican City is only 
population is about 1,000 inhabitants and is composed a, 

was refused: see Oellers-Frahm, ZaV, 47 (1987), pp 489-504. In July 
Cassation held that the trial of the Cardinal by an Italian court w o ~  
(1988), p p  147-9, 998-9; and Monaco, AFDI, 33 (1987), p p  370-8. 
As t o  the foreign service of the Vatican City see Benson, Vatican Diplc 
de la Brikre, RI (Paris), 15 (1935), pp 340-46; Graham, Vatican Diplom 
n 1. As to  the position of diplomatic agents of Italian nationality accre 
Morelli, Rivista, 26 (1934), p p  42-56. 

As to  concordats see Bierbaum, Das Konkordat (1928); Lange-ROI 
(1929); Giannini, I concordatipost-bellin'(1930); Huber, Vertrage zwi 
Deutschen Reich (1930); Wagnon, Concordats et droit international (1 
62 (1938), i, pp  371-464; Ehler, Hag R, 104 (1961), iii, pp.1-63 (wi 
Lucien-Bmn, AFDI, 18 (1972). pp 225-33. In a case decided In 1934 th 
of Bavaria based its decision o n  the view that concordats had thesame i~ 
Re a Nun's Dress, AD, 7 (1933-34), N o  176. See also Concordat (1 

(1957), p 592. The Holy See has signed and ratified the Convention on 
As to  passports issued by the Vatican City, see Turack, BY, 43 (1 

See also above, g96, n 8. O n  the immunity of the property of thevatica 
military operations, see Herbert Wright, AJ, 38 (1944), p p  452-57. 
See ILM, 24 (1985), p 1589; RG, 88 (1984), pp 723-5, and 89 (1985), 
Gaudemet, AFDI, 30 (1984), pp 209-20. 
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persons residing therein by virtue of their office.' Its independence as a govern- 
ment, while somewhat impaired by the close association with the Italian state, 
has a peculiar character by reason of the nature of the spiritual purpose for the 
better fulfilment of which it exists. Also, having regard to the wording of the 
treaty, it is not always easy to decide whether sovereign statehood in the field of 
international law is vested in the Holy See or  in the Vatican City. In fact there are 
writers who maintain that, far from there being one international person, there 
exist as the result of the Lateran Treaty two international persons- the Holy See 
and the Vatican City - the main point in dispute being whether these two persons 
are united by a personal o r  a real union.' 

The strict view ought probably to be that the Lateran Treaty created a new 
international state of the Vatican City, with the incumbent of the Holy See as its 
Head; but the practice of states does not always sharply distinguish between the 
two elements in that way. Nevertheless it is accepted that in one form or the 
other there exists a state possessing the formal requirements of statehood and 
constituting an international person recognised as such by other states. 

Thus many states have diplomatic relations with it,3 it has participated in many 
major international conferences of  state^,^ is a party to some major multilateral 
treaties,' and is a member of some international organ is at ion^.^ Its true signi- 
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! I ficance in international law lies in the fact that international i2;ersonality is here 
recognised to be vested in an entity pursuing objects essentially different from 
those inherent in national states such as those which have hithjrto composed the 
society of states.' A way is thus opened for direct representation in the sphere of 
international law of spiritual, economic, and other interests lying on a plane 
different from the political interests of states. 1 

And of their descendants, who must emigrate when they marry o r  attain the age of 25: see Ans I 
2-5 of Law N o  3 of the Vatican City 1929. 
For a discussion of these views see Falco, in bibliography preceding § 99. See, in addition tothe 
writers there cited, Jarrige, La Condition internationale du Saint-Siige avant et apris les accords 

i ~ 
du Latran (1930); Bracci, Italia, S Sede e Cittu del Vaticano (1931); Arangio-Ruiz, Rivim di 
dirittopubblico (1929), pp  615 et seq; Balladore Pallieri, Rivista internazionale di science sociali, 
etc (1930), pp 195 et seq; Ruffini, Attidella Reale Academia delleScienze di Torino, 66 (1931), pp 
585 et seq; Giacometti, Zeitschriftfir die gesamte Staatswissenschaft xc, pt  1 (1931), pp  40etseq. 
Petroncelii. Rivista internazionale di scienzr socidi. etc (1932). pp 169 et seq. 
The delay on the part of some states in entering into diplomatic relations with the Vatican had 
more t o  d o  with attitudes to  religion than with doubts as to  international status. As regards the 
USA, legislation enacted in 1867 prevented federal funds being used for a diplomatic mission to 
the Vatican. but the repeal of that law in 1983 enabled diplomatic relations to  be established in 
1984 (although the USA had had a personal Presidential Representative to  the Holy See since 
1939): see AJ, 78 (1984), p 427; RG, 88 (1984). pp 246-7, 702. The  papal representative in 
London, with the rank of Apostolic Delegate (who has previously been regarded as a personal 
representative of the Pope, and as not being a diplomatic agent: Parliamentary Debates (Com- 
mons), vol 958, cols 618-19 (written answers, 22 November 1978)) was in 1979 !granted 
diplomatic status, although accredited to  the Roman Catholic hierarchy in the U K  rather than to 
the Court  of St James: see RG,  84 (1980). pp  649-50); Parliamentary Debates (Lords), ~01403, 
cols 683-4 (4 December 1979). A British diplomatic representative to  the Holy See was 
appointed, at the level of minister, in 1914. In 1982 their mutual representation was raised to 
ambassadorial level, with a British Ambassador appointed to  the Vatican, and a Papal Pro- 
Nuncio appointed in London. 
The Holy See was represented at, eg, the 1958 Conference o n  the Law of the Sea (and hassigned, 
but not ratified two of the four conventions adopted there), the 1968-69 Conference on the Law 
of Treaties (and has signed and ratified the resulting convention), the Conference on Security and 
Cooperation in Europe 1973-75 (and signed the Final Act) and the Conference on the Law ofthe 
Sea 1973-82 (and signed the Final Act). 
The Holy See is a party to, eg the Convention relating to  the Status of Refugees 1951, the Vienna 
Conventions on Diplomatic Relations 1961 and o n  Consular Relations 1963, and the Interna- 
tional Convention for the Elimination of All Forms of Racial Discrimination 1965. 
Eg, IAEA, UPU,  I T U  and WIPO. The Holy See has had a permanent observer mission to the 
U N  since 1964, and t o  the O A S  since 1978. 



Chapter 3 

Position of the states in international law 

BASES OF STATEHOOD 
Kelsen, Das  Problem d e r  Souverlinitlit rind die ^I%corie des Vijlkerrechts (1920), pp 
213-24 Knubben,  D ie  Subjekte des Vijlkerrerbrs (1928), pp 202-38 Korte,  Grund- 
f r q e n  d e r  t'ijlkcrrrc/~tlic\te?z Rec\~tsf;iki,ykrit (1934), pp 98-101 Scelle, Manuel 
PlPmentnire d e  clroit i t~ t e~na t iona lp r ib l i c  (1943). pp 87-95 Graf ,  Die  <hrndrechte  der 
5taaten i m  Vijlkerrecht (1 948) Lord Phillimore, H a g  K, 1 (I 923), pp 29-71 Gidel, ibid, 
10 (1925), v, p p  541-97 Brown, AJ, 9 (1915), pp 305-35 Liittger, ZoR, 6 (1926), pp 
203-212 Brierly, H a g  R, 23 (1928), iii, pp 470-77 Bruns, ZoV, 1 (1929), pp  12- 
25 Bilfinger, ibid, p p  63-76 Petraschek, Archie  fu r  Rechts- u n d  Sozial-philosophie, 27 
(1934), pp499-523 YBILC(1949), pp61-128, 135-79 Alfaro, H a g  R, 97(1959),ii,pp 
95-176 Crawford,  BY, 48 (1976-77), p p  93-1 82, and The Creation of States in Intema- 
t ional  L a w  (1979) See also bibliography at p 105, n 2 below. 

§ 103 International personality A state, upon becoming a member of the 
international community, acquires international personality.' This signifies the 
state's capacity to possess rights and duties in international law, its capacity to 
operate upon the international plane, its acquisition of a p e r s o n a  in the contem- 
plation of international law, and its status as a subject of international law. 
Although the typical and principal subject of international law is the sovereign 
state 'the subjects of law in any legal system are not necessarily identical in their 
nature or in the extent of their rights',2 and the international legal system is no 
exception. The possession of international rights and duties involves, pro tanto, 
the possession of international personality; but the possession of international 
personality does not necessarily involve the possession of the full range of 
international rights and duties. The degree of international personality (and the 
extent of the particular international rights and duties) possessed is in each case a 
matter for inquiry. In the normal case of a sovereign state, the degree of 
international personality and the extent of rights and duties possessed will be the 
same as for all orher sovereign states. But there are many variations in the extent 
of international personality, as in the case, for example of states under 
protection3 and international ~ r ~ a n i s a t i o n s . ~  Nevertheless the typical interna- 

' See § 33. 
Reparations for Injnnes Case, ICJ Rep (1949). at p 17X. 

' See$81.  
" See g 7. 
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tional person - a state - possesses all those numerous rights and duties which 
constitute the accepted body of rules of international law. Certain of t h h e  rights 
and duties, however, may be conveniently regarded as representing various 
general characteristics which reflect the essential position of states in their 

I i mutual coexistence as members of the international community. These general 
characteristics are equality, dignity, independence, territorial and personal 
authority, intercourse, self-preservation, non-intervention, and jurisdiction. It  is 
with each of these that the present chapter is concerned. I 

i 
I 

$104 The legal bases of statehood it  is, however, first necessary 10 inquire 
whether, from a strictly legal point of view, there are any legal rules onbrinciples 
(whether o r  not included in the general characteristics just referredlfo) which 
may justifiably be regarded as the foundation of the legal position of states. Until 
the last two decades of the 19th century there was general agreehent that 
membership of the international community necessarily bestowed so-called 
fundamental rights on states,' which were regarded as self-evident codsequences 
of the fact that the international community consisted of sovereign states. But no 
unanimity existed with regard to  the number, the appellation, and the cbntents of 
these alleged fundamental rights: and the notion of fundamental rig& fell into 
disfavour. I 

wholly tautologous. + I  
Contrast, for instance, Pillet, RG, 5 (1898), pp 66 and 236, and ibid, 6 (1899),Ip 503, with 
Kaufmann, Das Wesen des Volkerrechts und die Ckzusula rebus sicstantibus (191 1)jpp 106-204. 
See the same in Hag R, 55 (1935). iv, pp 574 et seq. See generally Alfaro, Hag R, 97 k1959), ii, pp 
95-176. See also the Declaration of the Rights and Duties of Nations procl;iirned by the 
American Institute of International Law in 1916, at its first meeting at Washington; see AJ, 10 
(1916), p 212, and the Report. This Declaration is repeated in Project No  7 of the American 
Institute of International Law for the codification of 'American International ~ a 4 ' ;  see AJ, 20 
(1926), Special Suppl, pp 311, 312. See also for a similar declaration the resolution of the 
Interparliamentary Union of August 1928, quoted and commented upon by gjuns, ZiiV, 1 
(1929), pp 14 et seq. See also the Convention on Rights and Duties of States adopted at 
Montevideo by the Seventh Pan-American Conference in December 1933: AJ, 28 f1934) Suppl, 
p 75; Hudson, Legidation, vi, p 620; ZoV, 4 (1934), p 650. The Bogoti Charter of the 
Organisation of American States of 30 April 1948, includes a chapter on the fundahental rights 
and duties of states (UNTS, 119, p 49; AJ, 46 (1952), Suppi, p 45). The degree of ~sefulness of 
statements of that character may be gauged from a survey of the Articles of that Charter. Article 6 
lays down the principle of juridical equality, in respect both of rights and duties, i ' d e  I' P endently 
of the power of the state to ensure respect for its rights. Article 7provides that 'evdry American 
State has the duty to respect the rights enjoyed by every other State in accdrdance with 
international law'. Article 8 lays down that 'the fundamental rights of States may n d ~  be impaired 
in any manner whatsoever'. Articles 9 and 10 lay down the principle of the declaratory nature of 
recognition (see § 39). Article 11 provides that 'the right of each State to protect i t h f  and to live 
its own life does not authorize it to commit unjust acts against another State'. $tick 12 lays 

i 
i 

I i 
I 
I 
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With the establishment of the United Nations, the need to inquire into the 
fundamental legal principles regulating the relations of states as members of the 
international community received a fresh impetus. In 1949 the International Law 
Commission formulated a draft Declaration of Rights and Duties of States,' 
which, however, was largely based on earlier conceptions of the matter. It was 
referred by the General Assembly to governments for their con~iderat ion,~ and 
no further action has been taken on it. Thereafter manv new states attained 
independence and became members of the United ~ a t i o n s .  Their cultural, le a1 
and political assumptions were often different from those of the fundamenta f ly 
like-minded states in Western Europe and certain other parts of the world which 
had been responsible for the development of the earlier stages of modern interna- 
tional law. Additionally, the 20th century has seen in Marxist-Communism the 
development of a new ideology which struck at the roots of international law as a 
body of rules of universal application5 and caused a deep rift in the political 
structure of the international community. These two influences called into 
question (and'in more extreme moments, suggested the rejection of) many of the 
rules of international law other than those to  which states have expressly con- 
sented. The lacuna which would thereby have been left in the legal rules regulat- 
ing international intercourse should, it was principally suggested, be filled with 
the principles of 'peaceful coexistence'- a concept the legal content of which was 

down that 'the jurisdiction of States within the limits of their national territory is exercised 
equally over all inhabitants, whether nationals or aliens'. Article 13 affirms the right of each state 
'to develop its cultural, political and economic life freely and naturally'; it lays down that 'in this 
free development, the State shall respect the rights of the individual and the principles of 
universal morality'. Article 14 lays down the principle.of observance and publicity of treaties. 
Articles 15 and 16 prohibit intervention by way of armed force and other means of pressure. 
Article 17 lays down the principle of inviolability of yrritory and pon-recognition of territorial 
title acquired by force. In Art 18 the parties bind themselves to refrain from the use of force 
except in self-defence. 
YBILC, 1st Session (1949), p 286. For somewhat formal criticism see Kelsen, AJ, 44 (1950), pp 
259-76. See also Alfaro, Hag R, 97 (1959). ii, pp 95-1 76. There may be legitimate doubt as to the 
usefulness of instruments of this nature wh~ch, if sufficiently comprehensive, must tend to 
assume the complexion of a codification- or  propo~.als fo r changv  of avery general character of 
the principal rules of international law. For a survey of various treaties and drafts on the subject 
see Preparatory Study concerning a Draft Declaration on the Rights and Duties of States (ON 
Publications (1948), Doc A/CN 4/2). ' GA Rrs 375 (IV) (1949); 596 (VI) (1951). 
The emphasis sometimes placed in Marxist theory on the need for consent to rules of internation- 
al law is to be noted. It is asserted that although the state will eventually wither away, in the 
'transitional' (ie contemporary) period the state continues to exist and is sovereign, that statu 
will continue (temporarily) to have dealings with:each other, but that an aspect of their 
sovereignty is that they cannot be legally bound by rules to,which they have not expressly 
consented. Although in their extreme form these yiews +re n o p  less pften advanced, even in a 
more moderate form they downgrade customary iqternational \aw,in favour of freely concluded 
treaties recording the express consent of the state? concerned, an4 weaken the legal force of all 
rules of customary international law which have not beep expressly assented to by all states. Such 
an emphasis on universally expressed consent underestimates &e extent to which in actual fact 
rules of conduct which are generally even if not universally accepted are regarded as law. It aJso 
creates a legal vacuum in those areas presently regulqted by 
parts of which depend on the implied consent of states. The 
principle of 'peaceful coexistence' between states is an unsatis 
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both uncertain and lackin in sufficient detail to act as an adequate regulator of P international intercourse. Attempts In 1960-62 to remedy this by h a v q  the 
principles of 'peaceful coexistence' codified withln the framework of the United 
Nations, were unsuccessful. 

$ 105 Declaration o n  Principles of International Law concerning Friendly 
Relations and Cooperation among States 1970 The discussion demons- 
trated, however, the strong desire of many states for clarification of the legal 
content of certain basic principles embodied in the United Nations Charter. In 
1963 the General Assembly established1 a Special Committee on the Principles of 
International Law concerning Friendly Relations and Cooperation among 
States. This Committee held six sessions between 1964 and 1970, and on the basis 
of its work the General Assembly in 1970 adopted a Declaration on Principles of 
International Law concerning Friendly Relations and Cooperation among States 
in accordance with the Charter of the United Nations' in which certain basic 

I 

Peaceful coexistence was not only a feature of East-West relations in this period, but also a 
distinctive element in the Asian (and specifically Chinese) approach to international law, 
formally stated in the Sino-Indian Treaty of 1954, and set out the following year in the 
declaration of the Bandung Conference. The literature on peaceful coexistence is extensive, and is 
often more political than legal (as is appropriate for a concept which has been put forward largely 
for political purposes). Amongst the more legally centred contributions are Hazard, AJ, 51 
(1957), pp  63-71, AJ, 55 (1961), pp 109-20, AJ, 57 (1963), pp  86-97,604-13, and AJ, 59(1965), 
pp 59-66; Fifield, AJ, 52 (1958), pp 504-10; Tunkin, Hag R, 95 (1958), iii, pp 5-78, and Droit 
internationalpublic,problimes theoriques (l965), pp 19-62; Snyderand Bracht, ICLQ, 7 (1958). 
pp 54-71; Syatauw, Some Newly Established A s k  States and the Development of International 
Law (1961), pp 206-19; McWhinney, AJ, 56 (1962), pp 951-70, RG, 67 (1963), pp  544-62, 
'Peaceful Coexirtence'and Soviet- Western International Law (1964), and Conjlit idiologque et 
ordre public mondial (1970); Lapenna, ICLQ, 12 (1963), pp  737-77; Higgins, Conflict of 

: Interests (1965), pp 99-170; Sharma, Indrin Year Book of International Affairs, 14 (1965), pp 
109-136; Ramundo, Peaceful Coexistence (1967); Freeman, AJ, 62 (1968), pp 710-22; Dore, 
International Law and the Superpozrrs ( 1  984), pp 1-29. See also the discuss~ons o i  the Interna- 
tional Law Associatibn in ILA, Report of-rhr 47th Conjrrrncr (1956L pp 17-63; r b d ,  Report u j  
h e  48tb Confererrre (1958). pp  4 17-555: rid. H ~ p u ~  ~ f ~ r h r  4Yrb (b11fcrzr1r.c ( 19601, pp 332-$4: 
hd, Rzpon iYkh CJ~~;&I I . -~ ,1302 . pp :~-i'+. hi. R+>r: U;:N ilir C m r m u : r  
(I%:, FP ----el. j, iql j 21.. .--. : i .  2:. i. :., :J.: <>\;a q ~ r , ~ ; c  :L% LX::LIG.~.~ UP. x d  

IOj, n 2, u w the 'Frrendly K4rtlom 1kclrrrtr;n. 
GA Res 1815 (XVII) (1962); 1Lh.1, 9 (1970), p 1292; see also GA Rer 1966 (XV111) (1963) and 
2181 (XXI) (1966). In establishing the Special Committee the Assembly was acting under Art 
31.1 of the Charter, the same povision by which the International Law Commission was 
established. 

' GA Res 2625 (XXV). Of the 7 principles, 5 were based closely on Art 2 ot the UN Charter, one 
was generalised from Art 2(7), and one (self-determination) was derived from Arts 1(2) and 55. 
See generally on the work of the Special Cornmittre and its results, Hazard, AJ, 58 (1964). pp 
952-9; Lee, ICLQ, 14 (1965), pp 1296-313; McWhinney, AJ, 60 (l966), pp 1-13; Houben, AJ, ? 
61 (1967), pp 703-36; Witten, Ham ILJ, 12 (1971), pp 509-19; Rosenstock, AJ, 65 (1971). pp 
713-35; Sahovic (ed), Principles of International Law Concerning Friendly Relations and Coop- 
eration (1973), and Hag R, 137 (1972), iii, pp 249-308; Arangio-Ruiz, ibrd, pp 431-731 and 
United Nations Declaration of Friendly Relations and the System of the Sources of International 
Law (1979); Graf zu Dohna, Die Grundprrnzrpren des Volkerrechts uber die freundschafrlichen 
Beziehungen und die Zusammenarbeit zwischen den Staaten (1973); Sinclair in Essays in Inter- 

$ national Law (ed Nawaz, 1976), pp  107-40; Sahovi~, AFDI, 31 (1985), pp 527-33. 
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principles already enshrined in the Charter were authoritatively elaborated. The 
fact that the Declaration was prepared within the framework of the United 
Nations after extensive inter-governmental discussion, and was adopted by 
acclamation and without dissenting vote by the General Assembly, gives the 
seven principles contained in it a pre-eminent value in contemporary interna- 
tional law.3 The principles embodied in the Declaration were in fact declared by 
the General Assembly to constitute 'basic principles of international law'. 
Although their substance is more appropriately considered elsewhere, the seven 
principles may be enumerated here: 

(1) States shall refrain in their international relations from the threat o r  use of 
force against the territorial integrity o r  political independence of any state, 
o r  in any other manner inconsistent with the purposes of the United 
 nation^.^ 

(2) States shall settle their international disputes by peaceful means in such a 
manner that international peace and security and justice are not en- 
dangered. 

(3) The duty not to intervene in matters within the domestic jurisdiction of 
any state, in accordance with the Charter.5 

(4) The duty of states to  cooperate with one another in accordance with the 
Charter. 

(5) Equal rights and self-determination of peoples.6 
(6 )  Sovereign equality of states.' 

-- 

' The ICJ has regarded the effect of consent to such resolutions of the General Assembly, and 
particularly the Friendly Relations' I)eclaration, as not heing merely that of a reiteration or 
elucidation of the treaty commitment undertaken in thc Charter, but as an acceptance o f  the 
validity of the rulcs declared by thc resolution by themselves, and as an expression of an opinio 
jtrris respecting such rules which thenceforth may be treated separately from other provisions 
with which, on the treaty-law plane, they would otherwise be associated: Military and Para- 
military Activities Case. ICJ Rep (1986). pp  89-90.91. See generally on the effect of resolutions 
of the General Assembly, § 16, n 1. 

For an adaptation of the principles elaborated in the Declaration to the circumstances in a 
particular region see the Declaration on Principles Guiding Relations between Participating 
States which was adopted in 1975 in Helsinki as part of the Final Act of the Conference on 
Security and Cooperation in Europe: ILM, 14 (1975). p 1292; Cmnd 9066. For comment, see 
Ghebali, AFDI, 21 (1975), pp 73-127; Prevost, ibid, pp 129-53; Russell, AJ, 70 (1976), pp 
242-72; Schweisfurth, ZoV, 36 (1976), pp 681-726; Fawcett, Rev Relge, 13 (1977), pp 5-9; 
Schachter, AJ, 71 (1977), p 296; Movchan, Hag R, 154 (1977), i, p p  1-44; NintiC, ibid, pp 
45-102. See also § 663, n 7. Support by a state for the Final Act was held by the ICJ to be an 
expression of opinio jurir: Militazy and Paramilitary Activities Cure, ICJ Rep, 1986, pp  3, 100, 
107. As regards the human rights provisions of the Final Act see § 442, n 29. The process started 
by the Helsinki Final Act was carried forward by follon'-up meetings held in Belgrade 1977-78, 
Madrid 1980-83 and Vienna 1986-89 (Cmnd 7126, 9066 and C M  649). A summit meeting in 
Paris in November 1990 adopted the Charter of Paris for a New Europe: ILM, 30 (1991), p 190. 
A further follow-up meeting is due to be held in Helsinki in 1992. 
See § 128, n 9 .  See also 5 30, n 37, with  articular reference to  aggression. See also the Declaration 
o n  the Enhancement o f  the Effectiveness of the Principle of Refraining from the Threat o r  Use of 
Force in International Relations: GA Rcs 42/22 (1987). 
See also p 991. 
See § 85. 

' See § 107. 
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(7) States shall fulfil in good faith the obligations assumed biithem in accord- 

ance with the Charter. 
I 

I I 

In adopting these seven principles the General Assembly declhred that in their 
interpretation and application they were interrelated, and each was to be con- 
strued in the context of the others; and that nothing in the ~ecldrat ion was to be 
construed as prejudicing in any manner the provisions of the) Charter o r  the 
rights and duties of member states under the Charter o r  the rights of peoples 
under the Charter, taking into account the elaboration of those rights in the 
Declaration. 

$ 106 Economic rights and duties of states The increase in1 the number of 
independent states over the last 30 years has drawn attention to the economic 
disparities between members of the international community. k t  one extreme 
are a relatively few economically developed, industrialised states; at the other is a 
much larger number of developing, non-industrialised states, mafy of which had 
formerly been colonial or other dependent territories. Many states, particularly 
the developing states, held the view that the developed states had maintained 
their economic advantage by various practices which had involved the exploita- 
tion of the natural resources of the developing states; and in particular the rules 
of international law about the treatment of investments in another country were 
regarded as reflecting the standards and interests of the developed states rather 
than those of the developing states. It was further argued that for any state the 
full enjoyment of the traditional rights of statehood was dependent upon its 
satisfactory economic development. At a time when world economic conditions 
demonstrated the dependence of the economies of the developed countries on 
those of the developing countries, and in particular on the supplies of raw 
materials available from the developing countries, the latter sought a qualitative 
shift in the balance of world economic forces, involving greater! rights for the 
developing countries and corresponding responsibilities to assist them on the 
part of the developed countries. 

A special session of the United Nations General Assembly washeld in 1974 at 
which a Declaration,' and a Programme of A c t i ~ n , ~  on the Establishment of a 

G A  Res 3201 (S-VI). A further cpecral sessron of the General Assembly, covering much the same 
ground as the 6th Specral Sessron, was held rn 1975; rt adopted GA Res 3362 (S-YlI) provrdrng for 
further assrstance to  the development of developrng countrres by the promotron of rnternatronal 
economrc cooperatron 

Much of the detarled work to  put Into effect the prrncrples of the Declaratron IS carrred out  rn 
the U N  Conference o n  Trade and Development (UNCTAD) and the U N  lndustrlal Develop- 
ment Organrsatron (UNIDO),  as well as rn certarn of the specralised agencies and economlc 
commrssrons. U N I D O  was establrshed o n  1 January 1967 as an autonomous organlsatron wrthm 
the U N  to  promote rndustrral development: G A  Res 2089 (XX) (1965) In 1979a constitutron for 
U N I D O  was adopted (ILM, 18 (1979), p 667), and U N I D O  is now a specral~sed agency of the 
U N  Its 'prrmary objectwe' IS 'the promotron and acceleratron of ~nductrral ddvelopment In the 
developrng countrres w ~ t h  a vrew to  asslrtlng In the establ~shmcnt of a new ~nternatronal 
economrc order. The  Organrzat~on shall also promote mdustrral development and co-operatton 
o n  global, regronal and natronal, as well as o n  sectoral levels' 

Note also the actrvrtres rn thrs field of the Commrttee for Industrial Development (set up  by the 
Economrc and Socral Council of the U N  rn 1960), and the Centre for Industrral Development 
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objections when pressed t o  extremes,' and although it is sometimes 
f r o m  in c i r c u m s t a n c e s  which require a c c o u n t  t o  b e  t a k e n  o f  undeniable 
ties in pol i t ica l  a n d  economic p o w e r  (eg as w i t h  t h e  p e r m a n e n t  memb 
ce r t a in  m a j o r  s t a t e s  in t h e  S e c u r i t y  Council a n d  t h e i r  so-called powe 
o v e r  ce r t a in  dec i s ions  o f  t h e  C o ~ n c i l , ~  e v e n  t h o u g h  t h e  Char ter  of th 
N a t i o n s  is p ro fes sed ly  based o n  t h e  p r inc ip l e  of ' sovereign equality93 
t h e  p r i n c i p l e  o f  jur id ical  e q u a l i t y  is fo rma l ly  e s t ab l i shed  as one of 
p r inc ip l e s  o f  i n t e rna t iona l  l aw .  I t  is affirmed n o t  only in t h e  Char 
U n i t e d  N a t i o n s ,  b u t  also, f o r  e x a m p l e ,  in t h e  Charter of t h e  Organisation of 
A m e r i c a n  Sta tes4 a n d  of t h e  O r g a n i s a t i o n  of Af r i can  Uni ty; '  i t  was included in 
t h e  D e c l a r a t i o n  o n  P r inc ip l e s  of I n t e r n a t i o n a l  L a w  concerning Friendly Rela. 
t i o n s  a n d  C o o p e r a t i o n  a m o n g  S ta t e s  i n  a c c o r d a n c e  w i t h  the Char ter  of the 
U n i t e d  N a t i ~ n s . ~  The pr inc ip l e  w a s  e l a b o r a t e d  i n  t h e  fol lowing t e rms :  

'All States enjoy sovereign equality. They havc equal rights and duties and areequd 
members o f  the  international community ,  notwithstanding differcnccs of  an econo. 
mic, social, political o r  o ther  nature. 

In  particular, sovereign equality includes the  following elements: 
(a) States are  juridically equal;7 
(6) Each State enjoys the  rights inherent in full sovereignty; 
(4 Each State has the  d u t y  t o  respect t he  personality o f  o ther  States; 
(d)  T h e  territorial integrity and political independence o f  t he  State are  inviola 
(e )  Each State has t he  right freely to  choose and develop its $0 

economic and cultural systems; 
(f) Each State has the  du ty  t o  comply fully and in good faith with its internationd 

obligations and t o  live in peace with other  States.' 

I 
As in some of the arguments advanced in relation to certain aspects of the immunity of stater 
from the iurisdiction of foreign courts: see g 109. 
See 8th ed of  this vol, SS 1 I6a, I16b and 168e: the matter will be treated in the projected vol 111~f 
this work. See also § 575, as to voting procedures at international conferences. 

An earlier example of permanent membership of an international organ occurred at the endof 
the First World War when the special importance of Great Britain, France, Italy, the USA and 
Japan, who were described in the Treaties of Peace as the 'Principal Allied and ~ ~ ~ ~ ~ i ~ ~ ~ d  
Powers', was recognised by Art 4 of the Covenant of  the League in the composition of the 
Council, whereon Great Britain, France, Italy, and Japan (the USA having abstained from 
joining the League of Nations) acquired permanent seats. 

Other, less formally established, groupings of the more politically and economically powerful 
states include the so-called 'Economic Summit Seven', comprising the leading industrialised 
countries - Canada, Federal Republic of Germany, France, Italy, Japan, the UK and the USA- 
whose leaders meet periodically to discuss mainly global economic matters. 

' For a critical examination of this term see Kelsen, Yale LJ, 53 (1944), p,p 207-20. ' 
Article 6 (UNTS. 119, p 49). See also Art 4 of the Montivideo Convention on the Rights and 
Duties of States 1933 (AJ, 28 (1934), Suppl. p 75). and the Act of Chapultepec adopted in March 
1945 by the Inter-American Conference on Wnr and Peace, which laid down in simple language 
that 'all soverei~n States arc juridically equal among themselves': AJ, 39 (1945), p 110. 
Article 111.1; ILM, 2 (1963), p 766. 

"A Res 2625 (XXV) (1970): see § 105. ' 
Article 5 of the 1LC's Draft Declaration on Rights and Duties of States provides thatCEvery state 
has the right to equality in law with every other State': YBILC (1949), p 288. See also Fitz- 
maurice, Annrraire: Livre du Centenazre 1873-1973 (1973), at p 230. The 'New International 
Economic Order' (see § 106) is also based on the sovereign equality of states. 
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simultaneously3 - deduced not only from the principle of equality but also from 
the principles of independence and of dignity of states. It is doubtful whether any 
of these considerations supplies a satisfactory basis for the doctrine of immunity. 
There is no obvious impairment of the rights of equality, o r  independence, or 
dignity of a state if it is subjected to ordinary judicial processes within the 
territory of a foreign state - in particular if that state, as appears to be the 
tendency in countries under the rule of law, submits to the jurisdiction of its own 
courts in respect of claims brought against it.4 The grant of immunity from suit 
amounts in effect to  a denial of a legal remedy in respect of what may be a valid 
legal claim; as such, immunity is open to objection. 

However, the practice of states over a long period has established that foreign 
states enjoy a degree of immunity from the jurisdiction of the courts of another 
state. This practice has consisted primarily of the application of the internal laws 
of states by judicial decisions, taking into account, in some states, communica- 
tions made to the courts by the executive branch of government.5 Consequently 
the decisions reached have varied in points of detail, and sometimes in 
~ u b s t a n c e , ~  according to the laws of the different states concerned. Despite 

608-18; Hanbury, Current Legal Problems, 8 (1955), pp  1-23; Garcia-Moro, Vir LR, 42 (1956), 
pp 335-59; Sucharitkul, State Immunities and Trading Activities in Intert~rctional Law (1959), 
Hag R, 149 (1976), i, pp  87-216, Neth 11. Rev, 29 (1982), pp  252-64; van I'anliuys, ICLQ, 13 
(1964). pp  1193-213; Falk, The Kolr ofDomestic Courts in the Irrtenrrctional Legal Order(1964), 
pp  139-69; Lillich, The Protection of Foreign Investment (1965), pp 3-44; Boguslavskiji, 
Staatliche Immunitat (1965); Seidl-Hohenveldern in Gedachtnisschrift Hans Peters (1967); 
Schaumann and Habscheid, Die Immunitat auslandischer Staaten nach Volkevecht und deurr- 
chen Zivilprozessrecht (1968), p p  1-157; L'IrnmunitP de juridiction et d'execution des itarr 
(Brussels-Louvain Colloquium, 1969) (1971); Dunbar, Hag R, 132 (1971), i, pp  203-362; 
Lissitzyn in Transnational Law in a Changing Society (eds Friedmann, Henkin and Lissitzyn, 
1972), pp  188-201; Stahelin, Die gewohnheitsrechtliche Regelung der Gerichtsbarkeit iber 

fremdestaaten im  Volkevecht (1969); various, Neth YBIL, 10(1979), pp  3-289; Sinclair, Hag R, 
167 (1980), ii, p p  117-281 ; Ress, ZOV, 40 (1980), pp  21 7-71 ; ILA, Report ofthe IYth Conference 
(1980), pp 208-62, and Report of the 60th Conference (1982), pp  5-10 (draft articles adopted by 
the ILA), 325-48; Sornarajah, ICLQ, 31 (l982), pp  661-86; Higgins, Neth 1L Rev, 29(1982),pp 
265-76; U N  Legislative Series, Materials on Jurisdictional Immunities of States and therr 
Property (1982) (ST/LEGISEKIES B/2O); Crawford, BY, 54 (1983). pp  75-1 18; Badr, Pate 
Immunity (1984); Singer, Harv ILj, 26 (1985), pp  1-61 ; Damian, Staatenimmunitit und Gerich- 
tszwang (1985); Trooboff, Hag R, 200 (1986), v, pp  235-431; Belinfante, in Realism in Lar- 
Making (ed Bos and Siblesz, 1986), pp  1-6; Restatement (Third), i, pp  390-454; Schreuer, State 
Immunity (1988). See also n 13, for consideration of the topic by the ILC. 

Many cases on sovereign immunity are reported in the successive volumes of the A D  and ILR, 
especially vols 63-65 which are devoted to  this subject. 

See also, as to  public ships engaged in commerce, § 565. 
As in The Parlement Belge (1880) 5 P D  l97,207,214,22O; The Cristina [I9381 A C  485,atp498. 

'' See eg in the UK, the Crown Proceedings Act 1947. There is room for the view that a state which 
yommits a tort o r  a breach of contract in the territory of another state and claims the right to 
escape legal liability by reference to the doctrine of immunity in effect impairs the independence 
of that state as expressed in the normal functioning of its judicial institutions. See also the support 
given by thesupreme Court  of the United States in Larson v Domesticand Foreign Corpn (1949), 
337 US 682,703, to  the view that 'the principle of sovereign immunity is an archaic hangover not 
consonant with modern morality and that it should therefore be limited whenever possible'. 
See § 460. 
Eg a; regards the application of the rule of absolute immunity o r  the rule of restrictive immunity 
whereby immunity is not granted for acts iure gestionis: see § 110. 

Before the question of immunity can arise it must first be established that the court would have 
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these variations, which are now fewer than they once ;ere, state practice is sui- 
ficiently established and generally consistent to allqw the conclusion that, 
whatever the doctrinal basis may be, customary iniernational law admits a 
general r$e, to which there are important exceptions, that foreign states cannot 
be sued.' 

That general rule has been remforced by the conclus~on in 1972 of the first 
general treaty providing for the immunity of forelgn s h e s  from the ,u r~dlc t lon  
of national courts, the European Convention on State Inlmunity ;' it entered into 
force on 11 June 1976 and by the end of 1990 had been ratified by eight European 
 state^.^ The Convention may be regarded as reflecting with sufficient general 
accuracy the prevailing rules of International law and the current practlce of 
states in the field of state immunity. The law of state immunity has also been put 

jurisdiction over the defendant, both as a matter of its substanti& rules as to  jurisdiction (apart 
from questions of immunity) and as a niatter of its procedural rules relating to  service of prucesa. 
These rules also differ from state to  state, and may therefore also lead to different results in 
different states. As to  the position in the U K  regarding service'under the State Immunity Act 
1978, sees 12; and also Westminster City Councilv Governmentof the Islamic Republrc of'1r.m 
[I9861 1 WLR 979. For the USA, the Foreign Sovereign lmniuniiies Act 1976 contains complex 
provisions governing the jurisdiction of US courts, including si-called 'long arm' j u r i d i c t ~ ~ l ~  
based on activities conducted in or  having effects in the USA: reF $ 139, n 42; Lklaunx, A], 74 
(1980), pp  640-55; ( i r c y  z* Nutlonrcl Oil (.b,-pn rend 1.16v.cn rlrub KeprrbIrc, Il.hl. 17 (1Y78). 
p 1180, AJ, 73 (1979), p 694; Upron v Empire of /run, 11.M, I8 (1979), p 103; E J , ~  I . r r ~ u p  
Ihmrstic International Srcles Corporation v Terra, ILM, 18 (i979), p 977; T/~os  I' C o n ~ d r z  
C o p  v Consejo Nuciorral de I'roduction de Costa RKJ ,  Aj, 74 (,1980), p 939; Chitago Bridge t 
Iron Co v Islamic Republic of Iran, ILM, 19 (1980), p 1436. '1:or decisions of Swiss courts 
denying, on grounds of want of jurisdiction rather than immunity, the right to  attach a toreign 
state's assets, see Kingdom of Greece v BanqueJulius Bar et C;e,ILR, 23 (1956), p 195; Socrrlijt 
People's Libyan Arabjamahirqa ,v Libyan American Oil Co, ILM, 20 (1981), p 151. 

' Thus Art 15 of the European Convention o n  State Immunity 1972, s 1604 of the F o r r ~ g n  
Sovereign Immunities Act 1976 of the USA and s I ( l )  of the State Immunity Act 1978 of  he UK 
all prescribe a general rule of immunity to  which there arc specified exceptions within which 
proceedings must fall if they are to  be permitted. 

As to the oractice in other countries, a number of works cited i t  n 2, contains full summaries; ... .. ~-~~ r -~ 

and also §§ 110, 11 8, and 110, 11 I?. I ;  

For the text of the C ~ ~ n v c n t i u n ,  see Cmnd 5081, which ~ l s o ,  ~t hp 24-55, contains cxplanatt~ry 
reports o n  the Convention and its Optional I'rotocol; 1's N:d 74 (1979). For ~ ~ o r i i ~ n e n t  sec 
Sinclair, I C L Q ,  22 (1973). pp 254-83; Vallee, Revue Trimestriellr dr Drolt Europeen, 9 (19731, 
pp 205-41; ~ i e d e r k e h r ,  A ~ D I ,  20 (1974). pp  924-43. 4 '  

Apart from provisions dealing with the circumstances In which there is n o  immuniry irom 
jurisdiction (see § 1 10) thc Convention also lays down certain pibcedural rules to  be tollowcd in 
proceedings against a foreign state (Arts 16-19), and provides:sertain obligations for states ru 
give effect to  judgments given against them, although still prec#ding measures of executiun or  
preventive measures against state property (Arts 20-23). There,$ also an optional provision for 
states to  declare that their courts may exercise jurisdiction againsi ioreign states even in cases nor 
covered by Arts 1- 13 (Arts 24--26). Ccrtain general provisiond include savings as rcgxds s u ~ h  
matters as proceedings concerning sucial sccurity, custunis duties, taxes or p c n a l t ~ o  ( A n  191, 
ships (Art 30), visiting forces (Art 3 I) and diplomatic and consular immunities (Art 32). 'l'llcrc i> 
an optional Additional Protocol establishing procedures for th! settlement o i  dispute5 a r ~ n g  
from the application of the Convention. 
Austria, Belgium, Cyprus, Federal Republic of Germany, Luxembourg, the Netherlands, 
Switzerland and the UK. Portugal has signed but not ratified r$e Convention. The  Additional 
Protocol to  the Convention had, by the same date, been ratified by Austria, Belgium, Cyprus, 
Luxembourg, the Netherlands and Switzerland; and signed, but not ratified, by the I'edcral 
Republic of Germany and Portugal. 

I 

I !  
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New International Economic Order were a d ~ p t e d . ~  Both instruments are con- 
cerned primarily with economic matters, but their influence is wider and in a 
number of fields affects the legal position of states as members of the internation- 
al community. The Declaration states that the new international economic order 
is to be based on 'equity, sovereign equality, interdependence, common interest 
and cooperation among all States'. It is to be founded on full respect for certain 
principles, including the 'sovereign equality of States, self-determination of all 
peoples, inadmissibility of the acquisition of territories by force, territorial 
integrity and non-interference in the internal affairs of other States', and 'full 
permanent sovereignty of every State over its natural resources and all economic 
a~tivities ' .~ Both the Declaration and the Programme of Action envisaged the 
later adoption of a Charter of Economic Rights and Duties of States5 to be an 
effective instrument towards the establishment of the 'new system of interna- 

established in 1961 on the recommendation of the Committee (GA Res 1712 (XVI) (1961)); and 
the work carried out under the U N  Development Programme set up in 1965 and combiningthe 
activities previously undertaken within the Expanded Programme of Technical Assistance and 
the Special Fund (GA Res 2029 (XX) (1965)). A major Conference on International Economic 
Cooperation was held in Paris from 1975-77, at which representatives of the developed and 
developing countries participated. As to efforts to draw up a code of conduct to  regulate the 
activities of transnational corporations, seen by some states as contributing to  the inequitable 
balance between developed and developing countries, see § 582, n 18. 

In 1978 the U N  Commission on International Trade Law (UNCITRAL: on which see David, 
AFDI, 16 (1970), pp 453-67) decided that it should determine the legal implications of the new 
international economic order and established a working group to examine the matter: see Report 
of UNCITRAL to the General Assembly 1978 (Doc A/33/17), and the U N  Secretary-General's 
general survey on the subject (Doc A/CN 9471 (1979)). See also Selby, AJ, 74 (1980), pp 
958-61 ; Review of the Multilateral Treaty-Making Process ( U N  Legislative Series, ST/LEG/ 
SERIES BIZ1 (1985)), pp 371-82. The principles and norms of international law relating to thenew 
international economic order have been the subject of discussion in the U N  General Assembly 
since 1979 (see Res 34/150), but without so far leading to specific results (see, most recently, GA 
Res 44/30 (1989)). 
G A  Res 3202 (S-VI). ' See generally on the new international economic order White, ICLQ, 24 (1975), pp 542-52; 
Kapteyn, Neth IL Rev, 25 (1978), pp 21 7-21 ; Wellenstein, ibid, 222-4; and discussion at ibid, pp 
225-34; Brownlie, Hag R, 162 (1979), i, pp 255-71 ; Hossain (ed), Legal Aspects of the New 
International Economic Order(1980); Hague Academy Workshop 1980, The New International 
Economic Order(l98I);  Simmonds in International Law: Teaching and  Practice (ed Bin Cheng, 
1982), pp 67-76; Bermeio, Vers un noccvel ordye Cconomique international (1982); Johnson, YB 
of World Affairs, 37(1983), pp  204-23, and 38 (1 984), pp 21 7-41 ; Akinsanyaand Davies,ICLQ, 
33 (1984), pp 208-17; Seidl-Hohenveldern, Hag R, 198 (1986), iii, pp  9-264; Anand, Interna- 
tional Law and  the Developing Countries (1987), pp 103-28; Makarczyk, Principles of a New 
International Economic Order (1988); de Waart, Peters and Denters (eds), International Law 
a n d  Development (1988); and seen 6. The International Law Association has considered thelegal 
aspects of the new international economic order at successive conferences since 1978: see ILA, 
Report of the H t h  Conference (1978). pp 7-8; Report ofthe 19th Conference (1980), pp263-311; 
Report of the 60th Conference (1982), pp  183-238; Report of the 61st Conference (1984), pp 
107-53; Report of the 62nd Conference (1986), pp  409-87; Report ofthe63rd Conference(1988), 
p p  764-834. 

See also n 15, as to the right to development; and § 407, with particular reference t o  permanent 
sovereignty over natural resources, and the expropriation of foreign-owned property. ' See § 407, n 42. 
The proposal to prepare such a charter was initially made in Res 45 (111) (1972) of the UN 
Conference on Trade and Development: see also GA Res 3037 (XXVII) (1972). 
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tional economic relations based on e uity, sovereign equahty, and inter- 
dependence of the interests of develope% and developing countries'. 

That Charter was adopted by the General Assembly later in 1974; with the 
'fundamental purpose' of promoting the establishment of the new international 
economic order. Chapter I states that the economic as well as political and other 
relations among states shall be governed, inter alia, by the folloying principles: 
sovereignty, territorial integrity and political independence of states; sovereign 
equality of all states; non-aggression; non-intervention; mutual and equitable 
benefit; peaceful coexistence; equal rights and self-determination of peoples; 
eaceful settlement of disputes; remedying of injustices which have been 

[rough about by force and which deprive a nation of the natural means neces- 
sary for its normal development; fulfilment in good faith of international obliga- 
tions; respect for human rights and fundamental freedoms; no attempt to seek 
hegemony and spheres of influence; promotion of international social justice; 
international cooperation for development; and free access to  anld from the sea 
by land-locked countries within the framework of the above 

Chapter I1 sets out the economic rights and duties of states. Every state is said 
to have the right to choose its economic system as well as its political, social and 
cultural system (Article 1; see also Article 7); every state has apd shall freely 
exercise full permanent sovereignty over its wealth, natural resources and econo- 
mic activities (Article2);'every state has the right to engage in inteinational trade 
and other forms of economic cooperation (Article 4), to  associate in organisa- 
tions of primary commodity producers (Article 5) and to in sub- 
regional, regional and inter-regional cooperation in pursuit of their economic 
and social development (Article 12); all states are juridically equa;, giving them, 
as equal members of the international community, the right to palticipate, fully 
and effectively, in the international decision-making process in the solution of 
world economic, financial and monetary problems (Article 10); and all states 
have various other rights and duties which further the developme,nt of interna- 
tional trade, the improvement of international economic relations, the spread of 
the benefits of improved technology, and the promotion of economic and social 
progress throughout the world, particularly for the benefit of developing 
countries8 The emphasis throughout these provisions of the charter is on the 
rights of the developing states and the duties of the developed states to assist 
them, in some respects by discriminating in their f a v ~ u r . ~  Chapter I11 states that 
the seabed and ocean floor and the subsoil thereof, beyond the limits of national 

G h  R u  3281 (XXIX) (1974). See generally on the Charter, Rahasa, AS l'rocddmngs (1974), pp 
302-5; Castaneda, AFDI, 20 (1974), pp 31-56; V~rally, rbld, pp 57-77; Feuer, RG, 79 (1975), pp 
273-320; Tomuschat, ZoV, 36 (1976), pp 444-90; Meagher, An Internatronal,Redrst~~butzon of 
Wealth and Power (1979); Chatterlee, ICLQ, 40 (1991), pp 669-84. See also n 3 .  and 5 407, n 42, 
on permanent sovereignty over natural resources. 

I r 
' See 6 407. 

~ r t i c l e s  6, 8, 9, 11, 13-28. 
Note also the srmilar provisron for discrimmatron in favour of developing countrres rn Art 2 3 of 
the International Covenant on Economic, Social and Cultural Rrghts 1966: 'Developing coun- 
tries, with due regard to human rights and thew national economy, may determi ? e to what extent 
they would guarantee the economic rrghts recognised in the present Covenant td non-nationals'. 
See also Levi, YB of World Affairs, 32 (1978), pp 286-302; and § 114, n 9. I 1 1 
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jurisdiction, as well as the resources of the area, are the common heritage of 
mankind, and that accordingly all states have certain responsibilities in respect of 
the exploration and exploitation of the area (Article 29);" and that all states have 
a responsibility for the protection, preservation and enhancement of the en- 
vironment (Article 30). Chapter IV states the duty of all states to  contribute to 
the balanced expansion of the world economy (Article 31), proscribes the use by 
any state of economic, political o r  any other type of measure to  coerce another 
state in order to obtain from it the subordination of the exercise of its sovereign 
rights (Article 32) and reaffirms that the Charter is not t o  be construed as 
impairing o r  derogating from the provisions of the Charter of the United 
Nations o r  actions taken in pursuance thereof (Article 33). Provision was also 
made for effective consideration of the implementation of the Charter (Article 
34), a task entrusted in 1975 to  the Economic and Social Council of the United 
Nations.! 

The legal effect of these three principal instruments, which lay the foundation 
of the 'new international economic order', is uncertain. In form they are resolu- 
tions of the General Assembly and therefore d o  not directly establish legal rights 
and obligations for all states, although in many of its provisions the Charter uses 
ostensibly binding treaty language. The Declaration and Programme of Action 
were adopted without a vote but subject t o  formally expressed dissent on a 
number of important points by some states;I2 the Charter was adopted by 120 
votes in favour, six against, with ten abstentions," those 16 non-affirmative 
votes representing developed states which would be directly affected by many of 
the provisions of the Charter. It seems probable that at  the present time the three 
instruments represent (save insofar as they restate existing rules of international 
law) formally expressed aspirations of the international community rather than 
legally binding rights and obligations. While improvements in the economic 
conditions of developing countries are desirable, their realisation is dependent 
more on  the existence of an orderly and acceptable framework which will 
encourage the necessary investment from other countries than on  the assertion of 
'rights' which tend to  have the opposite effect. Thus  emphasis o n  the control (or 
sovereignty) of states over their resources, if carried to  the extreme of an 
assertion of an unfettered right t o  expropriate the assets of those who are 
working those resources, does not encourage the development of those resources 
so  as to  assist the economic advancement of the state whose resources they are; 
the right t o  fair compensation in accordance with international law is a necessary 
part of the balance.I4 So too the 'right to d e ~ e l o p m e n t " ~  requires, for its 

See § 350. 
G A  Res 3486 (XXX) (1975). 
See statements by the USA, Federal Republic of Germany, France, Japan and the UK, in ILM, 13 
(1974). pp 744-66. 
For voting details see 1I.M. 14 (1975). pp 263-5. For thc UK's reasons for voting against the 
Charter. see Cmnd 5907, pp 81-4. 
See § 407. 
As to  the 'right to development', both as a human right and an economic right enjoyed by states 
and by individualr. see Bedjaoui, Hag R. 151 (1976), iii. pp 337,428-39; Mutharika, Internation- 
nl Law of Oeoelopmrnt: Rnsic Docxments (6 vols, 1978-85): The Right to Development at the 
lnternationa/Level(l980) (proceedings of a Workshop at the Hague Academy, October 1979); 
Mestdagh, Neth IL  Rev (1981), pp 30-53; Israel. RG,  87 (1983), pp 5-41; van Dijk, Israel Year 
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! 1 I counterpart, proper provision to  protect the interests of donors of aid to  de- 
veloping countries and to  provide investment guarantees ,for overseas 
 investor^.'^ 1 

EQUALITY OF STATES IN INTERNATIONAL LAW 
Haw Research (1932), pp 475-736 (a valuable treatise on the jurisd~ctlonal immunities of 
foreign states) Lawrence, Essays, pp 191-213 Nelson, Dze Rechtswzisenschaft ohne 
Recht (1917), pp 96-106 Dick~nson, The Equalzty of States zn Intet;natzonal Law 
(1920) Rapisardl-Mirabelli, I1 prznczpzo dell' uguaglzanza gzurzdzca deglz Stat! (1920) 
Goebel, The Equaltty of States (1923) Dupuis, Le Drozt des gens et Its rapports des 
grandes puzssances avec les autres Ptats avant le pacte de la SoczPtP des Nations (192 I ) ,  pp 
13-167 and 421-529 Korte, Grundfragen der volkerrechtlzchen Recht~~ahz~ket t  und 
Handlungsfahzgkezt der Staaten (1934) Welss, Hag R (1923), pp 525-51' Armstrong, 
AJ, 14 (1920), pp 540-64 Charles de V~sscher, RI, 3rd serles, 3 (1922), pp 149-70, 
300-35 Praag, rbzd, 4 (1923), pp 436-54 Baker, BY (1923-24), pp 1-20 McNarr, 
Mich Law Rev, 26 (1927), pp 131-52 Rappard, Problems of Peace (vol IX, 1934), pp 
14-53 Fischer Williams, BY, 13 (1932), pp 35-7 Scott, Hag R, 42 (1932), iv, pp 
566-83 Schindler, zbzd, 46 (1933), IV, pp 260-70 Strupp, zbzd, 47 (1934), I, pp 508- 
13 Bilfinger, ZoV, 4 (1934), pp 481-97 Myers, AJ, 31 (1937), pp 437-48 Kelsen, 
Yale LJ, 53 (1944), pp 207-20 King, AJ, 42 (1948), pp 811-32 Weinschel, AJ, 45 
(1951), pp 417-42 Ch de Visscher, Hag R, 86 (1954), ii, pp 455-70 van Bogaert, RG, 
59 (1955), pp 85-98 Korowicz, Hag R, 102 (1961), 1, pp 34-62 Schaumann, Dze 
Glezchhett der Staaten (1967) Anand In Internatzonal Studzes, 8 (1967), pp 213-41, 
386-421, and Hag R, 197 (1986), ii, pp 9-228 V~tgal, The Ineqrralzty of States 
(1967) Friedman in The Relevance of Internatzonal Law (eds Deutsch and Hoffman, 
1968) Kle~n, Soverezgn Equahty among States (1974) Levi, YB of Y(lorld Affam 
(1978), pp 286-302 Lachs, Hag R, 169 (1980), IV, pp 77-84 Pechota In rlhe Structure 
andProcess of Internatzonal Law (eds MacDonald and Johnston, 1983), pp 453-84 See 
also the llterature quoted at $ 109, n 2 on prisdictlonal immunities of fore~gn states. 

$107Equality a n  inference f r o m  t h e  basis of international law Since interna- 
tional law is based o n  the common consent of states as sovereign communities, 
the member states of the international community are equal t o  each other as 
subjects of international law. States are by their nature certainly pot  equal as 
regards power, territory and the like. But as members of the community of 
nations they are, in principle, equal, whatever differences between them may 
otherwise exist. This is a consequence of their sovereignty in the ?nternational 
sphere. Although the abstract principle of state equality is ope3 to certain 

Book on Human Rtghts, 14 (1984), pp 221-48; Feuer, RG, 89 (1985), pp 822-5; p m a n t r y ,  
Ind JIL, 25 (1985), pp 482-505; BulapC. Prrnczpler of lnternatronal Development Law (1986). 
Cassese, Internatzonal Law m a Dtvzded World (1986). pp 351-75; Coll~ard,  AFDI, 33 (1987), 
pp 614-28; Klwanuka, Neth IL Rev, 35 (1988). p 257-72. See also the U N  Secretary-General's 
Study (UN Doc EICN 411334 (1979)). and G A  Res 34/46 (1979). In 1986 thd U N  General 
Assembly adopted the Declaration on the Rlght to  Development: G A  Rer 411128 O n  the 
meaning of 'less developed countries' see de Lacharrlire, AFDI, 17 (1971). pp1f6l-512 

l6 See eg the Convention establishing the Multilateral Investment Guarantee Agency 11985 (ILM, 24 
(1985), p 1598); and see § 407, n 8. I 
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on a statutory basis by a number of c o ~ n t r i e s , ' ~  including the United Kingd 
in the State Immunity Act 1978," and the United States of America in the 
Foreign Sovereign Immunities Act 1976.j2 The general rule that states are 

l o  Eg Canada - State Immunity Act 1982, ILM, 21 (1982), p 798; Australia - Foreign States 
Immunities Act 1985, ILM, 25 (1986), p 715 (and see also the Report of the Australian Law 
Reform Commission, ILM, 23 (1984), p 1398). " In accordance with s 23 the Act entered into force on 22 November 1978. The principd' 
provisions of the Act, whereby foreign states are not immune from the jurisdiction in certain 
specified circumstances, do not apply to proceedings in respect of matters that occurred before 
that date. See generally on the Act, Delaume, AJ, 73 (1979), pp 189-99; Mann, BY, 50 (1979), decisions of the Department of State between May 1952 and the entry idto force of the Foreign 
pp 43-62; Higgins, Neth YBIL, 10 (1979), pp 35, 42-52, and AFDI, 29 (1983), pp 23-35; Sovereign Immunities Act in January 1977, see Digest of US Practic4 in International Law 
Sinclair, Hag R, 167 (1980), ii, pp 117, 257-65; Dicey and Morris, Rule 20; Lewis, State dnd 
Diplomatic Immunity (3rd ed, 1990). pp 7-122. 

As to the recognition and enforcement in the UK of judgments given abroad against states 
other than the UK, see Civil Jurisdiction and Judgments Act 1982, s 31. 

See generally as to the former rules of English law, Dicey, Conflict of Laws (9th ed, 1973), Rule 
19; Hanhury, Cuwent Legal Problems, 8 (1955). pp 1-23; Dunbar, Hag R, 132 (1971), i, pp 
258-351 ;Johnson, Aust YBIL, 6 (1974-75), pp 1-51. For an early assertion of the immunity of 
foreign sovereigns in English law, see De Haber v The Queen of Portugal (1851) 17 QB 171. 
Other leading English cases, many of which are still relevant even after the enactment of thestate 
Immunity Act 1978, are cited in the following pages. '' ILM, 15 (1976), p 1388. For the draft of this legislation as presented to Congress, togetherwith a 
section-by-section analysis of the draft, see ibid, p 88; seealso ibid, p 1398, for the Congressional 
Judiciary Committee's Report on the Bill, and ibid, 12 (1973), p 118, for an earlier draft of the 
Bill. For comment see Delaume, AJ, 67 (1973), pp 745-56, and zbid, 70 (1976), pp 529-43, and 
ibid, 71 (1977), pp 399-422; Atkeson, Perkins and Wyatt, ibid, 70 (1976), pp 298-321; Brower, 
Bistline and Loomis, AJ, 73 (1979), pp 200-14; Meal and Trachtman, Harv ILJ, 20 (1979), pp 
583,584-601 ; Smit, AS Proceedings (1980), pp 49-70 (and other comments, pp 70-81); Sinclair, 
Hag R, 167 (1980), ii, pp 117, 246-57; Feldman, ICLQ, 35 (1986), pp 302-19. For proposed 
amendments, see Atkeson and Ramsey, AJ, 79 (1985), p 770-89, and for amendments adopted in above are to be considered as having been instituted against the state.' 1 

1988, see ILM, 28 (1989), p 396, and Kahale, Journalof InternationalArbitration, 6 (1989), No2, For the UK s 14(1) of the State Immunity Act 1978 provides that the immunities from 
jurisdiction provided for in Pan  I of the Act 'apply to any foreign or Commonwealth State other 
than the United Kingdom, and references to a State include references to - (a) the sovereign or 
other head of that State in his public capacity; (b )  the government of, that State; and (c) any 
department of that government; but not to any entity . . . which is distinct from the executive 
organs of the government of the State and capable of suing or being sueld': as to those separate 
entities, see n 23. In the USA the Foreign Sovereign Immunities Act 1976 refers to a 'foreign 
State' as entitled (or not) to immunity, but by way of a definition only pyovides in s 1603(a) that 

As to the former rules applicable in the USA, see generally Hyde, i, §§ 246,258; Wh' 
Digest, 6, pp 553-726; Restatement (2nd), pp 193-228. For a summary of sovereign im 
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Similarly a person or  body acting on behalf of a state, as an agent o r  official, may 
in some circumstances be entitled to  claim state immunity when sued in a foreign 
court in respect of his activities on behalf of the state, since in such circumstances 
an action against t h t  person can be regarded as impleading the state." So too 
semi-governmental \agencies o r  corporations may, within limits which are not 
too clearly defined, be regarded as in effect part of the apparatus of government 
of the state so as to  bL entitled to state immunity. In some cases the matter may be 
replated by an agreement between the states concerned." But in the absence of 
any such agreement entitlement to immunity will primarily depend upon an 
examination of the instruments by which the corporation is established, in order 
to  determine its relationship to the state. A body which can be regarded as an 
organ of the state o r  a department of government will, especially if it has no 
separate legal personality, usually enjoy immunity ;I9 its possession of a separate 
legal personality does not necessarily preclude such a conclusion if it may 
nevertheless be regarded as so closely linked to the state as to  constitute a 
department of state.20 The possession of separate legal personality does, how- 

Under Art 27of the European Convention on State Immunity 1972 a political sub-division of 
a state which is both distinct from the state and capable of suing and being sued may be sued 
except in respect of acts performed by it in the exercise of sovereign authority. Forthe UK s 14 of 
the State Immunity Act 1978 is to similar effect. For the USA s 1603(a) of the Foreign Sovereign 
Immunities Act 1976 includes political sub-divisions in the definition of 'foreign State', so that 
they enjoy immunity in the same circumstances as a state. Seen 14, as to the ILC's draft articles 
19% . . 

" See Rahimtoola v Nizam of Hyderabad 119581 AC, 379; Waltier v Thomson (1960), ILR, 31, 
p 397; Martin v Bank of Spain, ILR, 1952, No  42; Wackerv Bisson (1965), AJ, 60 (1966), p 401; 
Johnson v Turner, ILR, 21 (1954). p 103; Bradfordv Director-General of Railroads of Mexico, 
AD (1925-26), No  132; Lamont v Travelers Insurance Co, AD, 9 (1938-40). No  73; Olinerv 
Canadian Pacif;c Railway, AJ, 65 (1971), p 205; Smith v Canadianjavelin Ltd, ILM, 15 (1976), 
p 319. But compare Pilgerv USSteel Corpn, AD, 3 (1925-26), N o  131, where the English Public 
Trustee was allowed to be sued in an American court (see Mich Law Rev, 24 (1926), pp 729,730); 
Saorstat and Continental SS Co v Rafael de las Morenas, AD, 12 (1943-45), N o  25. As to the 
ILC's draft articles, 1986, see § n 14. 

It is not always clear in some cases whether an action against a person who happens to be a 
diplomatic o r  consular officer of the defendant state is treated as involvingdiplomatic or consular 
immunity as opposed to immunity as an agent for his state; there is a borderline between the two 
which is not always easy to discern. See eg Oster v Dominion of Canada, ILR, 23 (1956), p 433; 
Waltier v Thomson, above; Caravel Office Building Co and Hynning v Peruvian Air Attache, 
ILM, 14 (1975), p 1435; Intpro Properties (UK) Ltd v Sauvel [I9831 QB 1019. 

I n  This is particularly likely where the body closely associated with a state is to be established either 
permanently or for a considerable time in another state: see § 568. 

l 9  Compania Mercantil Argentina v United States Shipping Board (1924) 40 TLR 601; Krajina v 
The Tass Agency [I94912 All ER274 (see Carter, ILQ, 3 (1950),pp 78-86); LahalleandLevardv 
American Battle Monuments Commission, AD, 8 (1935-37). N o  88; Davies v The Tass Agency 
(noted by Butler, MLR, 35 (1972), p 189); Piasik v British Ministry of War Transport, AD, 12 
(1943-45), No  22; Yessenin-Volpin v Novosti Press Agency and Tass, ILM, 17 (1978), p 720. 

Entitlement to immunity is, for those countries which distinguish between acts iure imperii 
and iure gestionis, dependent also on the proceedings relating to acts in the former category. 

'O See Baccus SRL v Servicio Nacionaldel Trigo [I9571 1 QB 438, holding that an organisation may 
be so closely linked to the state as to constitute a department of state, and that a state may confer 
separate legal personality upon such a department without thereby forfeiting the right to claim 
immunity in proceedings instituted against it (see Wedderburn, ICLQ, 6 (1957), pp 290-300, 
Cohn, LQR, 73 (1957), pp26-9, and Mann, MLR, 20 (1957), pp 273-5 for comment): see alsoeg 
Floridi v Sovexportfilm (1951). AJ, 49 (1955), p 98; Mellenger v New Brunswick Development 
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I ' 
ever, tend against entitlement to  immunity, suggesting that theientity concerned 
is autonomous and cannot really be regarded as part of the organisation of the 
state.21 In those jurisdictions which refuse immunity in matterdiure gestionis, the 
possession of separate legal personality may indicate that the entity was created 
to act and was acting iure gestionis, o r  alternatively the finding that the matters in 
issue are iure gestionis can lead to a rejection of a plea of immugty irrespective of 

; I  

I : 
I I 

Corpn [I9711 2 All ER 593; Matter of Sedco Inc, ILM, 21 (1982). pi318 (as to Petrolios 
Mexicanos, the national oil company of Mexico); First National City Rank v Ranco para el 
Commercio Exteriorde Cuba (1983) 103 S C t  2591, ILM, 22 (1983), 840 (4 to the Cuban credit 
institution for foreign trade); Dayton v Czechoslovak Socialist Republic, AJ, 82 (1988), p 585 (as 
to a Czech state trading company). Cf Trendtex Trading Corpn v Central Bank ofNigeria [I9771 

. Q B  529, holding the Central Bank not to be a department of the Government of Nigeria; 
Swiss-Israel Trade Bank v Government of Salta [I9721 1 Lloyd's Rep 497; Czamikow Ltd v 
Rolimpex [I9791 A C  351 (as to the Polish State sugar marketing enterpride); Qureshi v USSR, 
ILM, 20 (1981), p 1060 (as to the Soviet Trade Representation in ~akistan); O'Connell Machin- 
e w  Co  v MVAmericdna, AJ, 78 (1 984), p 897 (as to ashipping line indirectl$ owned by the Italian 
~bvernment).  1 1  

See generally on immunities of semi-governmental corporations Kbhn, AJ, 39 (1945), 
pp 772-5; Fawcett, BY, 25 (1948), pp 34-51; Fensterwald, HLR, 6 3  (1950), pp 614-42; 
Shepard, Sovereignty and State-Owned Commercial Entities (1951); Friedmann, AJ, 50 (1956), 
at pp 482-7; Sucharitkul, State Immunities and Trading Activities in International Law (1959); 
Bockstiegel, Der Staat als Vertragspartner Aushnsischer Privatunternehman (1971); Schmit- 
thoff, ICLQ, 7(1958), pp 452-67; De Visscher, Hag R, 102 (1961), i, pp 418-26. The Work ofthe 
Asian-African Legal Consultative Committee 1956-74 (1974, published b j  the Secretariat of the 
Committee) contains, inter alia, texts on the immunities of state trading corporations on which 
the Committee reached agreement. See also Moorthy, ICLQ, 30 (19#1), pp 638-59, with 
oarticular reference to the Malaysian National Oil Corporation. Many ofithe works cited at n 2, 
hiscuss the position of semi-governmental corporations. 1 :  *' It was held in Hannesv Kingdom of Roumania Monopolies Institute (1940) P O  NYS (2d) 825; AD 
(1938-40), N o  72, that an autonomous corporation created and controlled by a foreign govern- 
ment for exploiting commercial monopolies is not necessarily immune frdth suit. A corporation 
created by the state but possessing a distinct legal personality has been heldlnot immune from suit 
unless it can be proved that the property which is the subject matter of the action is the property 
of the state: Ulen &- Co v (Polish) National Economic Bank (1940) 24 NYS ( 2 4  201; AD 
(1938-40), N o  74. As to immunities of corporations controlled by see also Re 
Distribution of Petroleum (1952) 13 Fed R; AJ 47 (1953), p 502; ILR, 19 (1%2), p 197; where a US 
court held that the Anglo-Iranian Oil Co, being in part ownership andicontrol of the British 
Government, was immune from subpoena. See also Coale v Soc Cooperdtive Suisse des Char- 
bons, AD, 1 (1919-22), N o  88; US v Deutsche Kalisyndikat Gesellschaft,,AD, 5 (1929-30), N o  
71; National Iranian Oil Co  v Saphire International Petroleum Ltd (1263), ILR, 47, p 396; 
Letelier v Chile, AJ, 79 (1985), p 447; Societe' Air Zaire v Gautier et van: tmpe, RG, 88 (1984), 
p 977. In First National City Bank v Ranco para el Commercio Exterior decuba ,  103 S C t  2591, 
ILM, 22 (1983), p 840, the US Supreme Court held that government instru4entalities established 
as separate juridical entities are presumed to have an independent status: but this presumption 
can be disregarded in the interests of justice; and see Foremost-McKesson Incv IslamicRepublicof 
Iran, AJ, 84 (1990), p 922. Questions as to the statal nature of an organisat/on may arise in other 
contexts relating to a state's international obligations: see eg Foster v British Gasplc [I9881 ICR 
584, holding that a body has a statal character if it is 'an independent publi$authority charged by 
the State with the performance of any of the classic duties of the State, such as the defence of the 
realm or the maintenance of law and order within the realm' (and see lateriproceedings, holding 
British Gas to be a public service body for the purposes in questioli; [I9911 2 WLR 258 
(European Court of Justice, Case C 188/89), [I9911 2 WLR 1075 ( ~ o " $ e  of Lords)). 

There mav be cases in which a court declines jurisdiction on the grounif that the corporation, 
irrespective of its status as in effect part of the state, has acted as an agent of the state: Martrn v 
Bank of Spatn, ILR, 19 (1952), No. 42. See also n 17, as to the immunity of an agent of a state. 
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the nature of the entity's relationship with the state, o r  even despite a finding that 
the entity is a public agency of the state.22 

Article 27 of the European Convention on State Immunity 1972 provides that 
'any legal entity of a Contracting State which is distinct therefrom and is capable 
of suing or  being sued, even if that entity has been entrusted with public 
functions' is not included in the definition of 'Contracting State'. Such a legal 
entity may accordingly be sued in the courts of another contracting state in 
the same manner as a private person, except in respect of acts performed by it 
in the exercise of sovereign authority; and in any event the entity may be sued 
if the courts would in corresponding circumstances have had 'urisdiction if 
the proceedings had been instituted against a contracting state. 21 

Even if the foreign state is not itself named as defendant, immunity will also be 
granted to prevent proceedings which indirectly implead the foreign state, where 
the state would have enjoyed immunity had the proceedings been brought 
against it.24 This may occur, for instance, where proceedings are brought against 
o r  affecting property owned by or  in the possession o r  control of a foreign state 
(such as a suit in rem brought against a vessel belonging to the state),25 or  against 

See eg Mirabella v Banco Industrial de la Republica Argentina, AJ, 57 (1963), p 930; Borga v 
Russian Trade Delegation, ILR, 22 (1955), p 235; Amkor Corpn v Bank ofKorea, AJ, 64 (1970), 
p 414; Passelaigues v Mortgage Bank of Norway, ILR, 22 (1955), p 227; Chilean Copper Corpn 
Case, ILM, 12 (1973), pp 182, 188-9; Borg v Caisse Nationale D'ipargne Franqaise, AD, 3 
(1925-26), N o  122; Non-resident Petitioner v Central Bank of Nigeria, ILM, 16 (1977), p 501. " The ILC's draft Articles on Jurisdictional Immunities of States and their Property (YBILC 
(1986), ii, pt 2, p 8) provide for 'agencies or instrumentalities of the State, to the extent that they 
are entitled to perform acts in the exercise of the Sovereign authority of the State' to be 
comprehended within the meaning of the term 'State' for the purposeof those articles: Art 3.1(~). 
See also Art 7.3. 

For the UK s 14(1) and (2) of the State Immunity Act 1978 are to similar effect. O n  the other 
hand, s 1603(a) and (b) of the Foreign Sovereign Immunities Act 1976 of the USA include an 
'agency or instrumentality of a foreign State' within the meaning of the term 'foreign State', such 
an agency or instrumentality being defined as an entity which is a separate legal person, corporate 
o r  otherwise, and which is an organ of a foreign state or political sub-division thereof, o r  a 
majority of whose shares or other ownership interest is owned by a foreign state o r  political 
sub-division thereof, and which is neither a citizen of a state of the USA nor created under the 
laws of any third country. '' By s 6(4) of the State Immunity Act 1978 acourt in the UK may not entertain proceedings against 
a person other than a state if they relate to property which is 'in the possession or control of a 
State' o r  in which a state 'claims an interest' (which claim is admitted o r  supported by primafacie 
evidence), provided that the state would have been immune had the proceedings been brought 
against it. In the USA the Foreign Sovereign Immunities Act 1976 appears only to affect the law 
in this matter in relation to certain suits in admiralty: see s 1605(b). 

The ILC's draft Articles on the Jurisdictional Immunities of States and their Property (YBILC 
(1986), ii, pt 2, p 8) provide that proceedings are to be considered as having been brought against a 
state, whether or not it is named as a party, if the proceedings in effect seek to compel the state 
either to submit to the jurisdiction of the court or to bear theconsequences of a determination by 
the court which may affect its property, rights, interests o r  activities, or if the proceedings are 
designed to deprive the state of its property or of the use of property in its possession o r  control: 
Arts 7.2 and 3. 

25 The Exchange v McFaddon (1812) 7 Cranch 116, Scott, Cases, 300; De Haber v The Queen of 
Ponugal(l851) 17 Q B  171; Vavasseurv Krupp (1878) LR 9 ChD 351; The Constitution (1879) 4 
PD 39; The Parlement Beige (1879) 4 P D  129, (1880) 5 P D  197; The Cristina [1938]AC485; The 
Arantzatzu Mendi [I9391 A C  256; Flota Maritima Browning de Cuba SA v SS Canadian 
Conqueror(l962) 34 DLR 2d 628; AJ 57 (1963), p 440; Spacilv Crowe, ILM, 13 (1974), p 436 (see 

a foreign state's baileeZ6 or  agent.*' However, where a foreign state has an 
interest in trust o r  similar property, this is not generally 'sufficient to stay 
proceedings relating to  the property.28 Furthermore, where/la state claims an 
interest in property which is the subject of proceedings to which it is not a party, 
the mere assertion of such an interest is not sufficient to  oust the jurisdiction of 
the court: in order to  have that effect the claim (unless admitted) must be 
supported by some evidence, although the state does not h ve to establish a 
conclusive title to  the property in question.29 b 

also ibid, p 120, and Leigh, AJ, 68 (1974), pp 280-9). See also below § 110, n 6. US courts have 
attached greater weight to the property being actually in the possession of ihe foreign state, not 
being merely claimed by it. Thus a vessel owned by a state, but chartered lo a private company, 
has been held not entitled to immunity in proceedings arising out of itsllse by the charterer: 
Republic of Mexico v Hoffman (1945), 324 US 30; see also The Navemar (1938), 303 US 68. 
Under the Foreign Sovereign Immunities Act 1976 ships owned by fore i~n states are immune 
from arrest, but thein rem jurisdiction over thevessel's owner which is thus'precluded is replaced 
by an in personam jurisdiction limited to the value of the vessel and cargo: see 5 1605(b), and 
Velidor v LIP/G Benghazi, ILM, 21 (1982), p 621. In The Annette [I9191 I, 105 the foreign state 
involved claimed only possession of the vessel, not being at the time in and a claim to 
immunity was rejected. In I Congreso del Partido [I9831 A C  244 it was held that international 
law did not entitle a state to immunity where an action in rem was brougGt against an ordinary 
trading ship owned by it if, in the light of the whole context, the act as a result of which the claims 
arose was &self a private commercial act, rather than a sovereign act. As to questions of sovereign 
immunity which arose over the requisition of ships during the Spanish Civil War, see Preuss, AJ, - - 
35 (1941j, pp 263-81. i ~ 

The procedure whereby funds deposited with a third party to the defendant's credit may be 
attached in proceedings quasi in rem has been held by US courts to allow proceedings to be 
maintained against a foreign state defendant: see Amoco Overseas 0 k  Co v Compagnie 
Nationale Algirienne de Navigation, ILM, 18 (1979), p 109. But the use of attachment to found 
jurisdiction is now prohibited by the Foreign Sovereign Immunities ~ 4 t  1976, s 1610. Pre- 
judgment attachment of assets in order to provide security for the may be subject to 
stricter rules than attachment to found jurisdiction: see n 36. 

Seegenerally as to thegrant of immunity on the basis of a foreign state's ~ ~ n e r s h i ~ , ~ o s s e s s i o n  
o r  control of property, Dunbar, Hag R, 132 (1971), i, pp 237-57,285-351; Dicey and Morris, 
Rule 20, at pp 240,249-53. As to the position generally of state-owned ships, see § 110, n 6, and 
9 565. 

26 USA and France v Dollfus Mieg et Cie [I9521 A C  582. For comment see ~ i r t e r ,  ILQ, 3 (1950), 
pp 78-86, and ICLQ, 1 (1952), pp 543-9. 

" See n 17. I ~ 
Larivi6re v Morgan (1872) LR 7 Ch 550; LR 7 H L  423,430; Re Russian Bakk for Foreign Trade 
[I9331 Ch D 745; Nizam of Hyderabad v Jung [I9571 1 Ch 185,250, andlon appeal sub nom 
Rahimtoola v Nizam of Hyderabad [I9581 A C  379, 420 (and comment by Mann, MLR, 21 
(1958), pp 165-9); Procureur Gdne'ral v Vestwig, AD, 13 (1946), Nol32; Institute Indo- 
Portuguese v Borges (1958), ILR, 27, p 1 I1 ; Maharaj Indrajit~in~hji v HH ;Maharaja Rajendra- 
singhji Vijaysinghji, ILR, 22 (1955), p 244 (as to probate proceedings). 8 

See generally Arts 10 and 14 of the European Convention on State Immunity 1972; Art 14.l(e) 
of the ILC's draft Articles on the Jurisdictional Immunities of States and their Property (YBILC 
(1986). ii, pt 2, p 8); and, for the UK, State Immunity Act 1978, s 6(2) anb (3). For the USA, 
§ 1605(a)(4) of the Foreign Sovereign Immunities Act 1976 is more limit& 

The winding up of a company does not implead a foreign state which is simply a creditor: see 
In re Rajidain Bank (The Times, 22 July 1991), and State Immunity Act 11978, s 6(3). 

29 See Haile Selassie v Cable and Wireless Ltd (No 1 )  [I9381 C h  545,839. See also The Jupiter (No 2) 
[I9251 P 69; The Jupiter (No3) [I9271 P 122; Lamont v The Travelers Insurahce Company (1939) 
24 NE ( 2 4  81; AJ, 34 (1940), p 349; AD (1938-40), N o  7 3 ; ~ e ~ u b l i c o f  ~ e x i $  v Hoffman (1945) 
324 US 30; AD, 12 (1943-45), p 143. See also The Navemar (1938) 303 US 68; AJ 32 (1938). 
p 381; AD (1938-40), N o  68, on the authority and the degree of conc~usivk~ess of the declara- 

I 
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Even where a foreign state is properly subject to the jurisdiction of the local 
courts, execution of any judgment against the state may not as a rule be levied 
against its property,30 unless it has separately waived its immunity from 
e x e ~ u t i o n ; ~ '  the waiver must usually be express, but in some circumstances 

tions of the foreign government. In The Kabalo the court accepted the statement of the Belgian 
Ambassador as conclusive evidence of the legality of possession resulting from requisition by the 
Belgian Government - though not necessarily of the fact of possession: (1940) 67 LI. L Rep, p 
572; AD, 9 (1938-40), No. 92. See § 460 on the conclusiveness of the statement of the executive 
departments. 

Although the foreign state does not hare to establish title to the property, it must show its 
claim to be neither illusory nor founded on a title manifestly defective: Juan Ismael & Co Incv 
Government of Indonesia [I9551 AC 72, with comment by Carter, ICLQ, 4 (1955), pp 469-75; 
Compare Indian National Steamship Co v Maux Faulbaurn, ILR (1955), p 248, and Stephen v 
Zivnostenska Banka National Corpn, AJ, 55 (1961). p 748, and 56 (1962), p 848. For the UK 
s6(4) of the State Immunity Act 1978 requires 'prima facie evidence' in support of the foreign 
state's claim, as does Art 14.2 of the ILC's draft Articles on Jurisdictional Immunities of States 
and their Property (YBILC, ii, pt 2, p 8). Note that the House of Lords has observed that the rule 
propounded in the Juan Ismaelcase was not to be extended further than was strictly necessary: 
Shearson Lehman Brothers Incv  Maclaine Watson & Co Ltd (No 2) [I9881 1 WLR 16,29-31. 

lo European Convention on State Immunity 1972, Art 23. Chapter I11 of the Convention imposes 
certain obligations on parties to give effect to judgments against them in conformity with the 
Convention. See also Arts 21-23 of the ILC's draft Articles on Jurisdictional Immunities of 
States and their Property (YBILC (1986). ii, pt 2, p 8); as to the UK, State Immunity Act 1978, 
s 13(2)(b); and as to the USA, Foreign Sovereign Immunities Act 1976,§§ 1609- 11. See also Dufl 
Development Cov  Government ofKelantan [I9241 AC 797, and also Note(1) to that case in AD, 
2 (1923-24), N o  65; Dexterand Carpenterv Kunglig Jarnvagsstyrelsen et al, decided in 1930 by 
the US District Court of Appeals: 43 I: (2d) 705; AD, 5 (1929-30), No  70 (with comment by 
Jessup and Deik, AJ, 25 (1931), pp 335-9); Socifros v USSR, AD, 9 (1938-40), N o  80; New York 
and  Cuba Mail SS Co v Republic of Korea, ILR, 22 (1955), p 220; Weilamann v The Chase 
Manhattan Bank (1959), ILR, 28, p 165; Caisse Centrale de Cooperation Economique v Soc 
Midland International Service et Etat du SPnigal, RG, 88 (1984), p 513; Republic of Zaire v 
Duclaux, Neth YBIL, 20 (1989), p 296 (as to bankruptcy proceedings brought against a foreign 
state). While the Convention on the Settlement of Investment Disputes between States and 
Nationals of Other States 1965 (see g 407, n 49) excludes immunity from suit for disputes within 
its scooe. it does not affect the rules in contracting states relating to immunity from execution: 
A m  5'4(1) and 55. 

As to the unlawfulness of a garnishee order served on a foreign state, see Garnishee Order 
against Foreign Legation (Germany) Case (1961), ILR, 32, p 122. As to the unlawfulness of 
garnishee proceedings served on a third party holding accounts maintained by the foreign state, 
see Re the Republic of the Philippines, AJ 73 (1979), pp 305, 703 (concerning an embassy 
account): Alcom Ltd v Re~ubl ic  of Columbia 119841 A C  580, refusing a garnishee order on an --~.--- 3 ,  

Embassy account unless &tablish;d that the &hole account was used for commercial purposes 
(see also Ghandi, MLR, 47 (1984), pp 597-603; Fox ICLQ, 34 (1985), pp 115-41). Cf Birch 
Shipping Corpn v Embassy of Tanzania, AJ, 75 (1981), p 373 (garnishee order allowed where 
embassy account is used, even if only in part, for commercial activity); Re Prejudgment 
Garnishment against National Iranian Oil Co, ILM, 22 (1983),,p 1279 (immunity from garnishee 
order only to be granted in respect of assets serving activities pertaining to governmental 
functions). Garnishee proceedings against the assets of a state agency may be subject to less 
restrictive rules than those against state assets: see Sonatrach v Migeon, ILM, 26 (1987), p 998. As 
to embassy bank accounts see generally § 497, n 2. 

The c o u m  of a number (though only of a minority) of states have permitted execution. See H. 
Lauterpacht, BY, 28 (1951), pp 241-2. In 1951 a Belgian court, in a fully reasoned decision, 
affirmed its jurisdiction to  order execution: Sociiti Commerciale de Belgique v L'Etat Helli- 
nique, Clunet, 79 (1952), p 244. In Sociite Europienne d'Etudes et d'Entreprises v Yugoslavia 
(1973), ILM, 14 (1975), p 71, the High Council of the Netherlands held that no rule of 
international law opposed every execution of foreign state assets situated in the territory of 
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$ waiver by implication is regarded as effective." Execution or  other forms of 

attachment are sometimes permitted when the property is no't dedicated to  
public purposes of the state and the proceedings relate to s;ate acts iure 
gestionis.33 The Euro ean Convention on State Immunity 1972 thus, under 
optional provisions o P the Convention, permits execution against a state's prop- 
erty to  enforce a final judgment in proceedings brought against the state in 
circumstances where the Convention provides for no immunity,from jurisdic- 
tion, so long as the proceedings related to  an industrial o r  commercial activity in 
which the state was engaged in the same manner as a private person, and the 
property in question was used exclusivelv in connection with such an a ~ t i v i t v . ~ ~  
- A state, alihough in principle entitled tb immunity, may waive its immunit;. It 
may d o  so by expressly submitting to the jurisdiction of the court before which it - - 
is sued," either by express consent given in the context of a particular dispute 

another state (at p 76). In Italy execution is, undera law of 1926, permitted with the authorisation 
of the Italian Ministry of Justice: see Condorelli and Sbolci, Neth YBIL, 10 (1979). pp 197-231, 
and Socialrst People's Ltbyan Arab Jamahrnya v Rossbeton, AJ, 84 (1990), p 573. See also 
Government of Peru v SA Sonedad Industrul Frnannera Argentrna SIFAR (11958), ILR, 26, p 
195 -,-. I I -" See generally on immunity from execution Kuhn, AJ, 28 (1934), pp 119-22; Castel, AJ, 46 
(1952), pp 520-6; Vennemann in L'Immuniti de Jurisdiaion et d'Exicution des Etats (Brussels- 
Louvain Colloquium 1969) (1971), pp 119-80; Sinclair, ICLQ, 22 (1973), at & 273-6, and Hag 
R, 167 (1980), ii, pp 218-42; variouscontributors to Neth YBIL, 10(1979), pp 3-289, comment- 
ing on the position in several states; Crawford, AJ, 75 (1981), pp 820-69; Fox, ICLQ, 34 (1985), 
pp 115-41. See n 36, as to waivers in relation to prejudgment attachment of property. 

32 See Art 23 of the European Convention on State Immunity 1972, and, for thelUK, s 13(3) of the 
State Immunity Act 1978, which require the consent to execution to be expressland in writing. As 
to the USA, see the Foreign Sovereign Immunities Act 1976, ss 1610-11. 1n Flota Maritima 
Browning de Cuba SA v MV Ciudad de la Habana (1963), ILR, 35, p 122, it was held by a US 
court that a state may waive its immunity from execution by implication: andshe sections of the 
Foreign Sovereign Immunities Act just referred to permit, to the extent that they provide for 
waiver of immunity from execution, waiver 'either explicitly o r  by implica&on3. 

I' See UAR v DameX, AJ, 55 (l96l), p 167; ~ e i n m a n n  v ~ e ~ u b l i c o f ~ a t v i a  (l9$), ILR, 28, p 385; 
Tietz v People's Republicof Bulgarra, ibid, p 369; Socobelge v Greek State, AJ; 47 (1953), p 508; 
Englander v Statni Banka Ceskoslavenska, RG, 73 (1969), p 1148; Monofiole des Tabacs de 
Turqwie v Rigie Co-Indressie des Tams de Turquie, AD (1929-30), N o  73; State Immunity 
(Switzerland) (No 2) Case, AD, 10 (1941-42), N o  62; Egyptian Delta Rice Md!s Co v Comisaria 
General de Abastenmtentosy Transportesde Madrid, AD, 12 (1943-45), N o  2iT;Soviet Distillery 
in Austria Case, ILR, 21 (1954), p 101 ; Trendtex Trading Corpn v central Bank'ofNigeria [I9771 
Q B  529; Hispano Americana MercantilSA v Central Bank of Nigeria [I9791 2 ~ l o ~ d ' s  Rep 277; 
Societi Air Zaire v Gautier et van Impe, RG, 88 (1984), p 977; Errrodifet Soadifv Ripubliqrre 
Islamiqrre &Iran, RG; 89 (1985), p 813, ILM, 23 (1984), p 1062; Sonatrach v Migeon, ILM, 26 
(1987), p 998. 

34 See Ch IV, especially Art 26. By the end of 1990 six of the states which by thkn had ratified the 
Convention had accepted these optional provisions. For the UK, see s i3(4) of the State 
Immunity Act 1978; note also s 14(3) relating to separate entities, and s 14(4) relating to property 
of a state's central bank or other monetary authority. In the USA, s 16100f theForeign Sovereign 
Immunities Act 1976 allows execution to be levied upon a foreign state's property used for a 
commercial activity if the property was used for the commercial activity up& which the claim 
was based; but notes 161 1 which does not allow execution upon the property of acentral bankor 
monetary authority held for its own account. See also Jayakumar, AJ, 64 (19?0), pp 371-5, as to 
certain actions taken in Singapore against the Bank of China. I 1 

35 See the Euro~ean  Convention on State Imrnunirv 1972. Art 2: and Arc 8 $f the ILC's draft , . 
Articles on ~ u k d i c t ~ o n a l  Immunit~es of States and their Property (YBILC, 11, pt 2, p 8):and Art 
19 as regards the effect of a state enterlng into an arbitration agreement. For the UK, see the State 
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which has already arisen, o r  by consent given in advance in a contract or 
international agreement.36 Where a state has agreed in a contract to  submit 
disputes arising out of the contract to arbitration, courts will usually reject a 
claim by the state to  immunity either in the arbitration proceedings or in 
proceedings to enforce the arbitration award against it.37 A state may also be 

- -  

Immunity Act 1978, s 2(1) and (2); for the USA, see the Foreign Sovereign Immunities Act 1976, 
§ 1605(a)(l). But submission to  the jurisdiction has been held not to involve submission in later 
proceedings which, though connected with the earlier proceedings, are distinct from them: Duff 
Development Co v Kelantan Government [l924] A C  797; cf Sultan ofJohore v Abubakar[1952] 
AC l l R  - - - - . -. 

36 See eg Proyecjin de Venezuela SA v Banco Industrial de Venezuela, AJ, 79 (1985), p 1059. Under 
the State Immunity Act 1978, s 2(2), a provision in an agreement that it is to be governed by the 
law of the UK is not regarded as a submission to the jurisdiction. In South Eastern Leasing C o p  
v Stern Dragger Belogorsk, ILM, 13 (1974), p 444, a US court held that no waiver in respect of 
vessels was involved in agreeing by treaty that vessels would enter US ports 'subject to applicable 
laws and regulations of the United States'. In First Fidelity Bank N A  v Government ofAntigua 
and Barbuda, AJ, 84 (1990), p 560, a waiver by an ambassador was set aside. 

Under the former law of the UK agreeing in a contract to accept the jurisdiction of the English 
courts did not amount t o  a submission to the jurisdiction: Kahan v Pakistan Federation [1951] 2 
KB 1003. See generally on waiver of sovereign immunity under the former law of the UK, Cohn, 
BY, 34 (1958), pp 260-73. US courts have taken the view that a waiver of immunity by prior 
contract to submit to the jurisdiction was ineffective where the State Department had suggested 
the grant of immunity: Isbrandtsen Tankers Inc v President of India, AJ, 66 (1972). p 396. The 
Foreign Sovereign Immunities Act 1976 distinguishes, in relation to  attachment of or execution 
on assets, between pre-judgment attachment, for which the waiver must be 'explicit', and 
attachment in execution of a judgment, which can be explicit o r  by implication. The Act does not 
specify the circumstances which constitute an explicit waiver of immunity; the matter is for 
decision on the facts of each particular case. See the decision of the Court of Appeals, 2d Circuit, 
in Libra Bank Ltd v Banco Nacional de Costa Rica, ILM, 21 (1982), p 618; Banque Compafina v 
Banco de Guatemala, ILM, 23 (1984), p 782. 

While a treaty provision may be sufficient to imply a waiver from pre-judgment attachment of 
assets, it may not be sufficient to meet the statutory requirement that such waiver be 'explicit': 
see Reading and Bates Corpn v National Iranian Oil Co,  ILM, 18 (1979), p 1398 (on which see 
Jones, Harv ILJ, 21 (1980), pp 549-52); Chicago Bridge & Iron Co v Islamic Republic of Iran, 
ILM, 19 (1980), p 1436; New England Merchants National Bank v Iran Power Generation and 
Transmission Co,  ILM, 19 (1980), p 1298; S & S Machinery Co v Masinexportimport, AJ, 77 
(1983), p 880; O'Connell Machinery Co v MVAmericana, AJ, 78 (1984), p 897; Colonial Bankv 
Compagnie Gin'erale Maritime et FinanciGre, AJ, 81 (1987), p 422. Cf Behring Internationallnc 
u ImpetialIranian AirForce, ILM, 18 (1979), pp 1370,1389; American International Group Inc 
v Islamic Republic of Iran, AJ, 75 (1981), p 371; Harris Corpn v National Iranian Radio and 
Television, ILM, 22 (1983), p 434; Ferrostaal Metals Corpn v SS Lash Pacijco, AJ, 81 (1987), 
p 665. Merely entering into a treaty dealing with the same subject matter as the claim does not 
constitute an implied waiver: see Frolova v USSR, AJ, 79 (1985), p 1057; cf von Dardelv USSR, 
AJ, 80 (1986), p 177. 

" See decisions of US courts in Ipitrade International SA v Federal Republic of Nigeria, ILM, 17 
(1978), p 1395; Libyan American Oil Co v Socialist People's Libyan Arab Jamahirya (1980), ILR, 
62, p 220 (see also theamicus curiae brief for the US in the appeal against this decision, at ILM, 20 
(1981), p 161: in the event the appeal did not proceed to judgment); Birch Shipping Corpn v 
Embassy of Tanzania, AJ, 75 (1981). p 373; Liberian Eastern Timber Corpn v Government ofthe 
Republic of Liberia, ILM, 26 (1987), p, 695 (implying waiver in respect of registration and 
enforcement of the award, and denying it in respect of execution), and see Joyce, Harv ILJ, 29 
(1988), pp 135-41. Certain aspects of the operation of the US Foreign Sovereign Immunities Act 
in relation to the consequences of a submission by a foreign state to arbitration were clarified by 
amendments adopted in 1988: see ILM, 28 (1989), p 396, and Kahale, Journalof International 
Arbitration, 6 (1989), No 2, pp 57-64. 

See also the decision of a Swedish court in Libyan American Oil Co v Socialist People's Arab 
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considered to have waived its immunity by i m p l i ~ a t i o n , ~ ~  as by instituting or  
intervening in proceedings,39 or  taking any steps in the proceedings relating to 
the merits of the case.40 Failure by a state to  appear in proceedings against it need 
not prevent the court from being required to  give effect to  the)staters immunity if 

I I 
I I 
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RepublicofLibya, ILM, 20 (1981). p 893; and of an arbitration aPplying;$wiss law, in Westland 
Helicopters Ltd v Arab Organisation for Industrialisation, ILM, 23 (/984), pp 1071, 1089, 
annulled by Swiss courts on the ground that a state has not expressly waived its immunity as a 
result of an arbitration agreement concluded by a separate international &anisation of which it 
is a member: ILM, 28 (1989), pp 687,691. Cf Maritime International ~ o h i n e e s  Establishment v 
Republicof Guinea, ILM, 21 (1982), p 1355; ILM 22 (1983), p 86; and Setiegalv Seutin, ILM, 29 
(1990), p 1341, allowing immunity from enforcement of an ICSID award bnless assets on which 
the award is to be enforced are held by the state for commercial purposes:See also the decision of 
the Paris Court of Appeals setting aside an arbitral award against Egypt (ILM, 22 (1983), p 752) 
on the ground that, on the facts, Egypt's association with the arbitration agreement did not make 
Egypt a party to it so as thereby to have waived its immunity: Arab Repub'licof Egyptv Southern 
Pacific Properties (Middle East) Ltd, ILM, 23 (1984). p 1048 (and see comment by Scibelli, Harv 
ILJ, 26 (1985), pp 263-71) and ILM, 26 (1987), p 1004; and cf, holding Egypt a party to  the 
arbitration agreement, the decision of the District Court, Amsterdam, in Southern Pacific 
Properties (Middle East) Ltd u Arab Republic of Egypt, ILM, 24 (198$, p 1040. 

See generally Oparil, Journal of International Arbitration, 3 (1986),;No 4, pp 61-80; Fox, 
ICLQ, 37 (1988), pp 1, 10-18; Chukwumerije, Anglo-American Law :Review, 19 (1990), pp 
166-82. See also Art 19 of the ILC's draft Articles on Jurisdictional Immunities of States and 
their Property as regards the effect of a state entering into an arbitratibn agreement: YBILC 
(1986), ii, p t  2, p 8. It may be noted that Art 55 of the Convention establishing the International 
Centre for the Settlement of Investment Disputes 1965 leaves questions of sovereign immunity in 
respect of the enforcement of awards under the Convention to the law of b e  state being asked to ' enforce the award. 

( " What acts constitute a waiver of immunity by implication depends upon the law of the state in 
which the ~roceedings are brought. In the UK only circumstances lspecified in the State 
Immunity Act 1978 asgiving rise t ono  immunity can b&egarded as involiling an implied waiver, 

! since by s 1 a state enjoys immunity except only as provided in the Act. By virtue of A n  15 the 
European Convention on State Immunity 1972 has asimilar effect. In the VSA s 1605(a)(l) of the 
Foreign Sovereign Immunities Act 1976 gives no indication of the circumstances which consti- 
tute waiver by implication. In some countries the assertion of jurisdictid over foreign states in 
respect of acts iure gestionis (see § 1 lo) has been supported by implying a waiver of immunity 
from the circumstance that the foreign state has engaged in such activities: see eg Storelliv French 
Reaublic. AD. 2 (1923-24). N o  66: Born v Caisse Nationale d'Eparpw Franqaise, AD, 3 
(1625-26), ~d 122. 

- 
j9 See European Convention on State Immuntty 1972, Art 1.1; Art 9 of the ?LC's draft Art~cles on 

Jurisdictional Immunities of States and their Property (YBILC (1986), ii, pt 2, p 8); and for the 
UK. the State Immunity Act 1978, s 2(3). See also Sultan ofjohore v Abubakar [I9521 AC 318, 
and other cases cited a;n 44. The making of a counter-claim by a state qill involve a waiver of 
immunity not only with respect to the counter-claim but also to the principal claim: European 
Convention, Arts 1.1, 1.3 and 3.1. I I 

'O European Convention on State Immunity 1972, Art 3.1; Art 9 of the ILC's draft Articles on 
lurisdictional Immunities of States and their Property; and for the UK, the State Immunity Act 
i978, s 2(3)(b). But where a state did not have knowledge of facts on which a claim to immunity 
could be based until after taking steps relating to the merits, it can later claim immunity based on 
those facts if it does so without delay: A n  3(1) of the European Convention, and s 2(5) of the 
State Immunity Act 1978. See also Baccus SRL v Servicio Nacional del Trigo [I9571 1 Q B  438, 
holding that entering an unconditional appearance and issuing a summdp  for an order to give 
security for costs, when this was done without full knowledge of the legal consequences and 
without the full authority of the sovereign, did not involve an implied wdiver of immunity. See 
also Canadian Overseas Ores Ltd v Compania de Acero del Pac$co ~ 4 ;  AJ, 78 (1984). p 905; 
Foremost-McKesson Inc v Islamic Republic of Iran, AJ, 84 (1990). p 922. 
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the circumstances are such that the state'is entitled to imm~nity .~ '  A state is not 
regarded as having waived its immunity if it appears in proceedings against it in 
order to assert its immunity, or to assert an interest in property which is the 
subject of proceedings to which it is not a party and where it would have had 
immunity if the proceedings had been brought against it.42 Where a foreign state 
has waived its immunity it is subject to the ordinary incidents of procedure." 
Where it has itself instituted proceedings, the foreign state is taken to have 
waived any immunity in respect of a counter-claim which arises out of the same 
matter in dispute or which concerns a matter in respect of which it would not 
have been entitled to immunity if it had been sued in separate  proceeding^.^^ 
In some cases counter-claims arising out of largely separate circumstances 
from those giving rise to the principal proceedings have been The 

" European Convention on  State Immunity 1972, Art 15; and for the UK, State Immunity Act 
1978, s l(2). See also A n  9.3 of the ILC's draft Articles on Jurisdictional Immunities of States and 
their Property (YBILC (1986), ii, pt 2, p 8), providing that failure by a state to  enter an 
appearance shall not be considered as consent to the exercise of jurisdiction against it; and Art25, 
as to  default judgments against a state. Note however, in a different sense, the circular of 20 
December 1973 issued by the Federal German Ministry of Foreign Affairs, ILM, 13 (1974), 
D 217. 

" buropean Convention on State Immunity 1972, Arts 3.2 and 13; A n  9.2 of the ILC's draft 
articles, and also Art 14.2, loc cit in n 41 ; and for the UK, the State Immunity Act 1978, s 2(4). See 
also para 4 of the Circular issued by the Federal German Ministry of Foreign Affairs, cited in 
note 41 above. 

" Thus, for instance, courts have granted against a foreign state an order for security for costs 
(Republic of Costa Rica v Erlanger (1876) 3 C h D  62). an order for payment of costs (Queen of 
Holland v Drukker [I9281 Ch  877) and an order for discovery (Prioleau v United States of 
America (1866) LR 2 Eq 659; Republic of Peru v Weguelin (1875) LR 20 Eq 140). 

It has been held by an American court that litigation concerning the immunity of a vessel 
owned by a foreign state with which diplomatic relations have been broken off is suspended: 
Dade Drydock Corp v M/T Mar Caribe (1961), ILR, 32, p 70. An American court has also held 
that the existence of a state of war does not deprive the opposing belligerent of the iurisdictional 
immunities to which it is otherwise entitled under international law. See Telkes v Hunparian 
National Museum (No 2), A D  (1941-42), N o  169. See for comments thereon Corn LQ, 29 
(1944), pp 390-400. ' European Convention on State Immunity 1972, Art 1.2; Art 10 of the ILC's draft Articles on 
Jurisdictional Immunities of States and their Property (YBILC (1986), ii, pt 2, p 8). As to  the UK, 
see the State Immunity Act 1978, s 2(6). See also South African Republic v La Compagnie 
Franco-Belge [I8981 I Ch  90; High Commissioner for India v Ghosh [I9601 1 Q B  134. 

Even in a strictly related counter-claim the defendant has been held unable to recover any 
excess over the amount for which he is being sued by the foreign state (USSR v Belaiew (1925) 42 
TLR 21); but cf Et Ve Balik Kurumu v ENS InternationalSales C o p  (1960), ILR, 31, p 247. See 
also United States v National City Bank of New York, AD, 8 (1935-37), N o  82. As to the limits 
of set-off, see United States v New York Trust Co, AD, 13 (1946), N o  12. As to  counter-claims, 
see Belgium v EAG de Badtts, AD, 1 (1919-22), N o  85; Republic of China v Pang Tsu Mow 
(1950) 105 F Suppl 411; National City Bank v Republic of China (1955). 348 US 356; First 
National City Bank v Bancopara el Comercio Exterior de Cuba (1983), 103 S C t  2591, ILM, 22 
(1983), p 840; Ministry of Supply, Cairo v Universe Tankships Inc, AJ, 78 (1984), p 232; Islamic 
Republic of Iran v Boeing Co, AJ, 80 (1986), p 347. By instituting proceedings before one 
tribunal a state does not on the analogy of a counter-claim lay itself open to  proceedings arising 
out of the same circumstances before another tribunal: see Dessaulles v Republicof Poland, AD, 
12 (1943-45), N o  24; Mehr v Republic of China, AJ, 50 (1956);~ 964; Republicof Iraq v First 
National City Trust Co  (1963), ILR, 34, p 81. 

' 5  See eg National City Bank v Republic of China, ILR, 22 (1955), p 210, in which the US Supreme 
Court allowed a counter-claim arising out of circumstances largely separate from those raised by 

i I 
submission to the jurisdiction in any particular proceedings is usually also 
considered to extend to any 

1 
I 

iom to jurisdictional immunity Although i t  one time the im- 
reign state from the jurisdiction of national couks was regarded by 

particularly the United Kingdom and the United States of America, 
bsolute, certain exceptions' whereby a foreign state's interests could 
affected by judicial proceedings were widely h~knowled~ed, for 

they related to the administration of a trustor similar fund in 
ign state might have an interest: or to real propFrty owned by the 
in the territory of the state of the forum (unlesj such property was 
ivileged position, being, for example, diplomatic  premise^).^ In 

the foreign state's original institution of proceedings; for comment see ~ o o ~ e r ,  AJ, 50 (1956), 
pp  647-53, and in ICLQ, 5 (1956), pp 276-82; see also Wacker v i~isson (1965) ILR, 42, 
p 244 (waiver extends to separate action to seek review of extradition proceedings initiated 
by the foreign state); Banco Nacionalde Cuba v First National City Bank of New York, ILM, I2 
(1973), p 636 (on which see also § 112, n 22). 

The European Convention on State Immunity 1972, A n  1.2, appears to allow a counter-claim 
which does not arise out of the circumstances of the principal claim if i t  concerns a matter in 
respect of which, under the Convention, the foreign state would nd! have been entitled to 
immunity if sued in separate proceedings. '' See eg, as to  the UK, State Immunity Act 1978, s 2(6). ' It  has also been held that jurisdictional immunity does not prevent statutes of limitation from 
running against foreign states: Guaranty Trust Company ofNew York v Unitedstates (1938) 304 
US 126; AJ, 32 (1938), p 848; A D  (1938-40), N o  69. See also ~edera l  ~ o i o r s h i ~  Corpn vJohnson 
and Higgins (1948) 77 NYS (2d) 52; A D  (1948), N o  39. ! I  

It has sometimes been asserted that a foreign statedoes not enjoy immunity in respect of acts in 
clear violation of international law. In relation to property taken in violaiim of international law, 
and subsequently in the USA in connection with the state's commercial activities, the lack of 
immunity is prescribed by the Foreign Sovereign Immunities Act 1976 of the USA; and see 
Kalamazoo Spice Extraction Co v Provisional Military Government of Socialtst Ethiopia, ILM, 
24 (1985), p 1277; Alberti v Empresa Nicaraguense de la Carne, ILM? 22 (1983), p 835; De 
Sanchez v Banco Central de Nicaragua, AJ, 80 (1986), p 658; West v Multibanco Comermex, AJ, 
81 (1987), p 660. More widely, the US Supreme Court has held that theAlien Tort Claims Act 
(enacted in l789), which gives US courts jurisdiction over civil actions 'bh an alien for a tort only, 
committed in violation of the law of nations or  a treaty of the Unitev States', does not give 
jurisdiction over a foreign state, the exclusive basis for which lies on t he  Foreign Sovereign 
Immunities Act: Argentine Republicv Amerada HessShipping Corpn (1289), ILR, 81, p 658 (see 
Janney, H a w  ILJ, 31 (1990), pp 368-76 and, on earlier stages of this case, Montgomery, Ham 
ILJ, 29 (1988), pp  215-22); Kirgis, AJ, 82 (1982). pp 323-30. See generally on the Alien Tort 
Claims Act at 6 19. n 93. I 

See § 109, n 2 i  
See the European Conventron on State Immunrty 1972, Art9, Art 14 1 of the ILC's draft Artrcles 
on Jurwdrctronal Immunrtres of States and therr Property (YBILC (1986). 11, pt 2, p 8), and, for 
the UK, the State Immunrty Act 1978, s 6(1) Note also the remarks of Lord Srmon rn delrverrng 
the advrce of the Judrcral Commrttee of the P r y  Councrl rn Sultan ofJokore v Abubakar 119521 
A C  318,342-4. See also Foretgn State (Legatton Burldmgs) Immunrtres Case, AD, 4 (1927-28), 
N o  113; Ltmbtn Htetk Ttn Lat v Unron of Buma  (1954), ILR, 32, p 124 For a survey of earlrer 
cases see Farrman, AJ, 22 (1928), pp 567-8 See also the two judgments of the Supreme Court of 
Czechoslovakra of April 1928 and December 1929, as reported rn AD, 4 (1927-28), Nos I 1 I and 
251. See, as to the first, Delk, AJ, 23 (1929), pp 582-94, and Bosco, Rrvtsta, 21 (1929), p 48 See 
also Halzg Ltd v Poltsh State, for a refusal to entertarn an actron brought by a landlord agarnst the 
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certain other cases, such as any proceedings in rem against property in which a 
foreign state claimed an interest, the mere assertion, unsubstantiated by proof, 
by that state of its interest was not sufficient to  oust the jurisdiction of the court.4 
So too with regard to loans contracted by governments abroad, the predominant 
view appears to be that the principle of immunity from jurisdiction does not 
entail the exemption of such governmental transactions from the operation of the 
law of the country where they were made.5 Special arrangements have also been 
made by treaty for withholding, as between the contracting parties, jurisdictional 
immunity from state-owned ships engaged in c ~ m m e r c e . ~  As regards proceed- 

Polish State because of the exhibition of the insignia of Poland: AD, 4 (1927-28). N o  104. See 
Riccio v Little concerning the British cemetery in Naples owned by the British Government: it 
was held that Italian courts had no jurisdiction to entertain an action brought against the persons 
administering the cemetery on behalf of the British authorities: AD, 7 (1933-34). No  68. See also 
Rossignol v State of Czechoslovakia, ILR, 16 (1949), No  40, and Robine v Consul of Great 
Britain, ILR, 17 (1950), No  38, for the grant of immunity by French courts in proceedings 
relating to real property; and similarly Mahe v Agent Judicidire du Trisor Franqais (1965), ILR, 
40, p 80; Municipality of the City and County of St John, Logan and Clayton v Fraser-Brace 
Corpn, ILR, 26 (1958-II),p 165. 

For denial of immunity tn proceedings relating to diplomatic premises where no interference 
with the mission's functions would result, see Jurisdiction over Yugoslav Military Mission 
(Gennany) Case (1962), ILR, 38, p 162; and in proceedings in respect of state-owned premises 
which were, but had permanently ceased to be, diplomatic premises, see Tietz v People's 
Republicof Bulgaria (1959), ILR, 28, p 369; Weinmann v Republicof Latvia (1959), ibid, p 385; 
Westminster City Councilv Government of the Islamic Republicof Iran [I9861 1 WLR 979; and 
see § 494, nn 7, 33 and 34. ' See § 109, n 29. 
But note that in Victory Transport Inc v Comisaria General de Abastecimientos y Transporter 
(1964). ILR, 35, p 110, public loans were included in the list of acts considered to be acts iure 
imperii. But cf Carl Marks & Co v Union of Soviet Socialist Republics, AJ, 82 (1988), p 129. 
Public loans are not as such a matter in respect of which courts have jurisdiction by vinue of the 
European Convention on State Immunity 1972. The cancellation of bonds by a state has been 
held to be an act iure imperii: Brasseur v Republic of Greece, AD, 6 (1931-32), N o  85. 

The Houseof Lords has held that a British Government loan contracted in the USA was, in the 
circumstances of the case, governed by subsequent US legislation. It declined to accede to the 
view, approved by the Court of Appeal, that, as states are sovereign, loans contracted by them 
abroad must invariably be governed by their own law: R v International Trustee for the 
Protection of Bondholders Aktiengesellschaft [I9371 AC 500; AD, 8 (1935-37). N o  6. This 
decision is not wholly inconsistent with the judgment of the PCIJ in the Serbian and Brazilian 
Loans Cases, PCIJ Series A, Nos 20,21; AD, 5 (1929-30), N o  278. The decisions of the Supreme 
Couns of Sweden and Norway, given in 1937, equally denied that such governmental contracts 
were immune from the legislation of the state where the contract was made. See AD, 8 (1935-37), 
Nos 7 and 8 respectively. These, and similar, cases arose in connection with the Joint Resolution 
of the US Congress which declared any provision requiring payment in gold or in a particular 
kind of coin or currency to be contrary to public policy. See Plesch, The Gold Clause (1936); 
Domke, Clunet, 63 (1936), pp 547ff; Bagge, RI, 64 (1937), pp 791, 816;J+ze, Hag R, 7 (1925), 
p 174. Seealso on the law governing statecontracts Mann, BY, 21 (1944), pp 11-33, and in BY, 35 
(1959), pp 34-57; Lalive, ICLQ, 13 (1964), pp 987-1021; Ramazani, ICLQ, 11 (1962). pp 
503-18; Jennings, BY, 37 (1961),pp 156-82. See also § 12, n 12. See also Nussbaum, Money in the 
Law (2nd ed, 1950). pp 414-45, and Mann, The Legal Aspects of Money (4th ed, 1982), 
pp 140-56, for an examination of the international aspects of gold clauses. 
See § 565. The European Convention on State Immunity 1972 does not apply to proceedings in 
respect of the operation of seagoing vessels owned or operated by a state: Art 30. For the UK s 10 
of the State Immunity Act 1978 allows an action in rem against aship belonging to aforeign state, 
o r  an action in personam for enforcing a claim in connection with such a ship, if at the time the 
cause of action arose the ship was in use o r  intended for use for commercial purposes. 

ings against foreign states arising out of their tortious acts, a degree of local 
jurisdiction is often asserted.' 

More far-reaching, however, has been the distinction drawn by an increasing 
number of states between the acts of a state in its sovereign'capacity (acta lure 
imperii) and those of a private law or  commercial character (dcta lure gestionis), 
immunity not being granted for the latter.8 The adoption of this restrictive 
attitude to state immunity has been encouraged by the circumstance that the vast 
expansion of activities of the modern state in the economic sphere has tended to 
render unworkable a rule which granted to the state operating as a trader a 
privileged position as compared with private traders. Most states have now 
abandoned or  are in the process of abandoning the rule of absolute immunity, 
and now accept that, for what are usually described as acts of a private law or 
commercial nature, a foreign state may be subject to the jurisdiction of the 
courts: immunity from suit being restricted to  pro~eedings~relating to  its acts 
jure imperii. The United States of America adopted the restrictive approach to 
state immunity in 1 9 5 2 . ~  The rule of absolute immunity survived, but subject to 

I 

O n  the other hand, the ILC's draft Articles on Jurisdictional Immunities of States and the11 
Property (YBILC (1986), ii, pt 2, p 8), do contain provisions governing this matter, in effect 
excluding immunity in proceedings relating to the operation of state-owned and state-operated 
ships used for commercial purposes, or relating to the carriage of cargo on board such ships: Art 
18. 
Thus s l6OS(a)(S) of theUS Foreign Sovereign Immunities Act denies i m n h i t y  in cases in wh~ch 
damages are sought against a foreign state for personal injury o r  death occurr:~g in the USA and 
caused by the tortious act or omission of the foreign state or its officiald. See Ltu v Republtc of 
Chma, ILM, 29 (1990), p 192. Seealso, for the UK, s 5 of thestate Immunity Act 1978; European 
Convention on State Immunity 1972, Art 11 ; ILC's draft Articles on State Immunity (1986), Art 
13 

' ~ ; e  tn parttcular Fox, AJ, 35 (1941), pp 632-40; Fensterwald, Harv Law Rev, 63 (1950), pp 
614-42; Fawcett, BY, 25 (1948), pp 34-51 ; Sucharitkul, State Immuntttesand Tradtng Aatvtttes 
m InternattonalLaw (1959); Dunbar, Hag R, 132 (1971), i, pp 205-29; Crawford, BY, 54 (1983), 
pp 75-1 18; Fox in Internatronal Economtc Law and Developtng States (ed Fox, 1988), pp 63-78. 
See also the survey of the posltton tn various countries by H Lauterpacht, BY, 28 (1951), pp 
250-72. The 'Tate letter' (n 9) refers to the practice of 28 states. See also the hterature referred to 
at § 109, nn 2 and 20, much of whlch treats of t h ~ s  distinction. The abandonment of tmmunlty tn 
respect of acts of a non-publ~c nature was advocated by the Internat~onal Law Assoaat~on In 
1952 (see ILA Report ofthe 4Sth Conference (1952), pp 210-32), agaln In 1982 (ILA Report of the 
60th Conference (1982). pp 5-10,325ff.) and by the Instttut de D r o ~ t  Internat~onal in 1954 (see 
Annuatre, 45, ii (1954), pp 200-27). As to the relationship between acts of acommercral character 
(and the absence of immunity in respect of them) and the needs of states to secure then economtc 
development, see Delaume, AJ, 79 (1985), pp 319-46. 
In 1952, in the so-called 'Tate letter', the Department of State of the US anhounced, as a matter of 
its future policy, that it would no longer favour claims to immuntty on the part of foretgn 
governments in respect of thetr commercial transactions: for the text see Whiteman, D~gest, 6, pp 
569-71. See Bishop In AJ, 47 (1953), pp 93-106, and Drachster, AJ, 54 (1960). pp 790-800. 
Thereafter, if asked to provide for use in court a 'suggestion' of tmmunrtp (as to whtch practtce, 
and the binding character of the suggestion, see § 460) the State Department acted in accordance 
wtth the policy laid down in the Tate letter. If no request to the State Department for a 
'suggestion' of immunity was made by the partles the courts decided for themselves whether the 
foretgn state was entitled to immunity, and in several cases held that the fore~gn state was not 
entitled toimmunity when engaged in an essent~ally commercial activity: Vzctory Transport Incv 
Comtsam Generalde Abastenmtentosy Transportes (1964), ILR, 35, p 110; Ocean Transport Co 
v Government of the Republtc of Ivory Coast, AJ, 62 (1968), p 197. 

The matter is now regulated by statute, s 1605(a)(2) of the Foreign Sovereign Immun~t~es  Act 
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increasing hesitation and  criticism^,'^ in the United Kingdom until the enact- 
ment of the State Immunity Act 1978." Other states12 which have assumed 

-- 

1976 providing that a foreign state is not immune in any case 'in which the action is based upon a 
commercial activity carried on in the United States by the foreign State; or upon an act performed 
in the United States in connection with a commercial activity of the foreign State elsewhere; or 
upon an act outside the territory of the United States in connection with a commercial activity of 
the foreign State elsewhere and that act causes a direct effect in the United States'. After the entry 
into force of the Act the Stare Department discontinued the practice of making 'suggestions'of 
immunity, the matter being henceforth for decision by the courts on the basis of the Act. In 
applying the 'commercial activity' test US courts look to the nature of the course of conduct or 
particular transaction, not to its purpose. 

For application of s 1605(a)(2), as to the nature of commercial activity, see eg National 
American Corpn v Federal Republic of Nigeria, ILM, 17 (1978), p 140, and Texas Trading & 
Milling Corpn v Federal Republicof Nigeria, ILM, 20 (1981), p 620 (purchase of cement, even if 
for purposes connected with the armed forces, not subject to immunity); International Associa- 
tion of Machinists and Aerospace Workers v OPEC (1979) 477 F Supp 553 (noted by Crocker, 
ICLQ. 29 (1980). pp 508-lo), AJ, 76 (1982),, p 160 (price-fixing by states as part of their 
economic policies a commercial activity); Amertcan International Group Inc v Islamic Republic 
of Iran, AJ, 75 (1981), p 371 (state insurance monopoly is engaged in commercial activity: 
immunity denied); De Sanchez v Ranco Central de Nicaragua, AJ, 80 (1986), p 658 (cheque 
issued, and later repudiated, by Central Bank as part of its governmental function justifies 
immunity); Ministry of Supply, Cairo v Universe Tankships Inc, AJ, 78 (1984), p 232 (act abroad 
of foreign state, if integral pan of its commercial transactions in the forum state, does not enjoy 
immunity); Transamerican Steamship C o p  v Somali Democratic Republic, AJ, 76 (1986), p 357 
(state's active assistance to an agency in its commercial activities is itself acommercial activity for 
which it does not enjoy immunity); Gemini Shipping Inc v Foreign Trade Organisation for 
Chemicals and Foodstuffs, ILM, 20 (1981), p 650 (guarantees by state agencies, which are 'pan 
and   arc el' of purchase by them of rice, are a commercial activity); Velidor v L/P/G Benghazi, 
ILM, 21 (1982), p 621 (claim for wages by seamen on vessel, owned by foreign state agency, 
calling at US ports in ~ u r s u i t  of commercial activity does not attract immunity); Callejo v 
Bancomer SA, ILM, 24 (1985), p 1050 (commercial banking services not entitled to immunity); 
West v Multibanco Comermex, AJ, 81 (1987). p 660 (dealings in certificates of deposit are a 
commercial activity); Practical Concepts Incv RepubiicofBolivia, AJ, 81 (1987), p 952 (commer- 
cial natureof contract determined by its central, not its auxiliary, provisions); Carl Marks & C o v  
Union of Soviet Socialist Republics, AJ, 82 (1988), p 129 (issuance of bonds by a government 
constitutes acommercial activity, but also holding that the Act did not operate retroactively so as 
to allow proceedings in respect of a commercial activity undertaken when the rule of absolute 
immunity prevailed). See also Colonial Bank v Compagnie Gknkrale Maritime et F inande ,  
AJ, 81 (1987), p 422. See also literature cited at § 109, n 11. As to the assertion of 'long arm' 
jurisdiction in this provision, concerning acts abroad having a 'direct effect' in the USA, see 
5 139, n 42. 

'O ?'his was so in particular with regard to foreign public vessels engaged in commerce. In The 
Cristina [I9381 A C  485 the majority of the House of Lords expressed views not favourable to 
immunity from jurisdiction in such cases. See also the observations, on the latter case, of 
Evershed MR in the Dolfus Mieg Case [I9501 1 Ch 333 and Lord Simon in Sultan ofJohore v 
Abubakar 119521 A C  318. In delivering the Opinion of the Judicial Committee of the Privy 
Council in Sultan of Johore v Abubakar (above) Lord Simon attached importance to dispelling 
the view that there exists 'any absolute rule that a foreign independent sovereign cannot be 
impleaded in our courts in any circumstances'; similarly Lord Denning in Rahimtoola v Nizam 
of Hyderabad [I9581 A C  379,415, and in Thai-Europe Tapioca Service Ltd v Government of 
Pakistan [I9751 3 All ER 961 (but the decision in that case continued the rule of absolute 
immunity in proceedings in personam). And see CivilAir Transport Incorporated v CentralAir 
Transport Corpn [I9521 2 All ER 733, where an Order in Council was issued to  the effect that the 
plea of immunity shall not constitutea bar to the jurisdiction of the court. See'Aristeides', ILQ,3 
(1950). pp 159-1 77, and the comment by Johnson, BY, 29 (1 952), pp 464-70. For a summary of 
British judicial criticisms of the rule of absolute immunity see Sinclair, ICLQ, 22 (1973), at pp 
255-61. In 1975 the Privy Council adopted the restrictive view of sovereign immunity as regards 

f 
jurisdiction over foreign states in res r? ect of their acts lure gestionis include 
1taly,l3 Belgium," Austria," Egypt,' Swit~erland,~' the Federal Republic of 

proceedings m rem against vessel owned by a foreign state but not in its possession at the relevant 
times: The Phrlrpptne Admrral [I9761 1 All ER 78. In Trendtex Tradrng Corpn v Central Bank of 
Nrgerta [I9771 1 All ER 881 the Court of Appeal was prepared to apply the restrictive view of 
sovereign tmmunity to other types of proceedtngs. For comment on these two cases see Whtte, 
ICLQ, 26 (1977), pp 674-80; Markensints, Camb LJ, 36 (1977), pp 211-16; Htggins, AJ, 71 
(1977), pp 423-37; Crawford, BY, 47 (1974-75). pp 365-9, and 48 (1976-77), pp 353-62; 
Johnson, Aust YBIL, 6 (1974-75). pp 1-51. See also The Uganda Co (Holdrngs) Ltd v 
Government of Uganda [I9791 1 Lloyd's Rep 481 (with comment by Crawford, BY, 50 (1979), 
pp 218-21; Higgins, AJ, 73 (1979). pp 465-70); Planmount Ltd v Republtc of Zarre [I9811 1 All 
ER 1110; 1 Congreso del Parttdo 119831 1 AC 244, confirming the dectsions In The Phrltpptne 
Admrral and Trendtex Tradtng Corpn v Central Bank of Nrgeriu (above) as to the position at 
common law; although decided by the House of Lords after the entry into force of the State 
Immunity Act 1978, the case involved proceedings begun, and thus the positton at common law, 
prior to the Act (for comment see Crawford, BY, 52 (1981), pp 314-19; Fox, LQR, 98 (1982), 
pp 94-108; Mann, ICLQ, 31 (1982), pp 573-5). 

" The Act was based on the European Conventton on State Immunity 1972, and tts enactment 
enabled the UK to ratify the Conventton. The Act entered into force on 22 November 1978, tn 
accordance with s 23(5). It does not apply to proceedings in respect of matters occurring before 
that date: s 23(3). 

The Act, in ss 2-1 1, lists various exceptions to the general immunity from lurtsdictton enjoyed 
by foreign states, covering - submission to the jurisdiction; commercial transactions and 
contracts to be performed in the UK; contracts of employment; personal in~uries and damage to 
property; ownership, possession and use of property; patents, trade marks, etc; membersh~p of 
bodtes corporate, etc; arbitrations; shtps used for commercial purposes; and value added tax, 
customs duttes, etc. The basic 'commerctal activity' exception is in s )(I),, ~rovidtng: 'A State IS 

not immune as respects proceedings relating to-(a) acommerc~al transactton entered Into by the 
State; or (b) an obltgation of the State which by virtue of a contract (whether a commercial 
transaction or not) falls to be performed wholly o r  ~ a r t l y  in the Untted Ktngdom.' The term 
'commercial transaction' is defined tn s 3(3). Note an Important sertes of judgments in the 
English courts in 1987-89 in which creditors of the Internattonal Tin Councll sued the UK and 
the 22 other member states of the Council in respect of debts owed by the Counctl. The clam by 
the member states (other than the UK) to sovereign immun~ty (notwithstanding the Counctl's 
quasi-commercial role in managtng the tnternattonal ttn market) dtd not have to be dectded at the 
htghest level stnce the House of Lords held the Counctl to have separate legal personaltty and to 
be, alone, liable on its contracts: see Maclaime Watson & Co Ltd v Department of Trade and 

b m d u s t v  119891 3 All ER 523. See also § 7, n 21. 
P j2 For summaries of the position in a number of states, see Neth YBIL, 10 (1979), pp 35-289; 

Sinclair, Hag R, 167 (1980), ii, pp 121-34,146-96; U N  Legislative Series, Matertals on Junsdtc- 
tronal Immuntties of States and the Property (ST/LEG/SERIES B/20) (1982); Lewis, State and 
Drplomattc Immunrties (2nd ed, 1985), pp 138-56. See also n 8. The Commission of the 
European Communities has subscribed to the restrictive rule of immunity: Re Alumrnrum 
Imports from Eastern Europe [I9871 3 CMLR 813, 875-6. 

" Italian courts have for long refused to grant immuniry to foreign states in respect of their acts lure 
gestronts, and there have been many decisions to that effect, amongst which see Storellt v French 
Republrc, AD, 2 (1923-24), N o  66; Pewucchettiv Puig y Cassaro, AD, 4 (1927-28), No 247; De 
Semenoff v Railway Admrntstratron of the Norwegun State, AD, 8 (1935-37), N o  92; Govern- 
ment of Bolrvza v Italtan Assomtton for Aeronautical Exports, AD, 15 (194% N o  41; La 
Mercanttle v Ktngdom of Greece, ILR, 22 (1955), p 240; Hungarun People's Repubhc v Onort, 
ILR, 23 (1956). p 203; Hungartan Papal Instrtute v Hungamn Institute (Academy) tn Rome 
(19601, ILR, 40, p 59. 

" As in Italy, Belgian courts have for a long time drawn a distinction between acts cure tmperrr and 
those iuregestronts, denying immunity in respect of the latter. Among the many dectslons to that 
effect see Soc Monnoyer et Bernard v France, AD, 4 (1927-28), No  112; Rrasreur v Republtc o j  
Greece, AD, 6 (1931-32), N o  85; SA 'Dhlellemes et Masurel' v Banqrre Centrale de la 
Ripublrque de Turqure (1963), ILR, 45, p 85. 
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~ e r m a n ~ , "  France,I9 the Netherlands?' Canada:' AustraliaZ2 and Paki~tan.~ '  
A few countries, however, seem still to apply the rule of absolute immunity.24 

The general abandonment of the rule of absolute immunity was reflected in the 
European Convention on State Immunity 1972.25 That Convention provides, in 
Article 15, that a foreign state enjoys immunity from local courts in all circum- 
stances except those specified in other provisions of the Convention. Those 
circumstances include most of those which would be regarded as acts jure 
gestionis, as well as certain others, such as waiver of immunity, which are 

- 
15 See generally Suy, ZoV, 27 (1967), pp 660-92. See also Collision with Foreign Government- 

owned Motor Car(Austria) Case (1960), ILR, 40, p 73 (with comment by Abel, ICLQ, 11 (1962), 
pp 840-3); Dralle v Czechoslovakia, ILR, 17 (1950), No 41 (with comment by Abel, AJ, 45 
(1951), p p  354-7). 

l 6  See ~rin.ton, The ;Mired Courts ofEgypt (revised ed, 1968), ch 12 (as to the position in the Mixed 
Courts); Borg v Caisse Nationale d'Epargne Fran~aise, AD, 2 (1925-26), N o  122; Monopole des 
Tabacs de Turquie v R$ie Co-Intdrershe des Tabacs de Turquie, AD, 5 (1929-30), No 79; Egypt 
Delta Rice Mills Co v Comisaria Gene?al de Abastecimientos y Transpones de Madrid, AD, 12 
(1943-45), No 27; Federated People's Republic of Yugoslavia v Kafr El-Zayat Cotton Co, ILR, 
18 (1951), N o  54. 

17 Eg State Immunity (Switzerland) (No 2) Case, AD, I0 (1941-42), No 62; UAR v DameX, AJ, 55 
(1961). p 167; Arab Republic of Egypt v Cinetelevision International Registered Trust (1965), 
ILR. 65. D 425. . . 
Eg Re Danish State Railways in Germany, ILR, 20 (1953). p 178; decisions o f  the Federal 
Constitutional Court, 1962-63, referred to in AJ ,  59 (1965), p 653, including Claim Against the 
Empire of Iran Case (1963), ILR, 45, p 57 (and see Mann, MLR, 27(1964), pp 81-3); Nonresident 
Petitioner v Central Bank of Nigeria, ILM, 16 (1977). p 501; and the circular issued by the 
Ministry o f  Foreign Affairs in 1973, ILM, 13 (1974), p 217. See also Schaumann and Habscheid, 
Die Immunitiit auskindischer Staaten nach Volkerrecht und deutschen Zivilprozessrecht (1968); 
Domke, AJ, 48 (1954), pp 302-4. As to earlier position in Germany see Liszt, § 13(iv), and 
Kriickmann in Zeitschrqt fur Ostrecht, i (1927), pp 161-92. See also The Visurgis and TheSiena, 
AD, 9 (1938-40). N o  94. 

l9 Eg  tat ~ o u m a h  v Pascalet, AD, 2 (1923-24), p 132; Soc Immobili?re des Citds Fleuries 
Lafa~ette v United States of America (1960). ILR, 42,. p 123; Soc Bauer-Marchal et Cie v 
Gouvernement Turc (1965), ILR, 47, p 155; Administratrons des Chemins de Fer Iraniens v Soc 
Levant Express Transoort. RG. 73 (1969). D 883. ,. - - -  - " Eg De ~ r d e  v The ~hssian state, AD 6 (1931-32), No 87; Krol v Bank Indonesia, ILR, 26 
(1958-11), p 180; Soc Europdnnes &Etudes et d'Entreprises v Yugoslavia (1973), ILM, 14 (1975), 
p 71, ILM, 24 (1985), p p  345, 348-9. '' State Immunity Act 1982; ILM, 21 (1982), p 798. As to the earlier law, which applied the rule of  
absolute immunity, see Kos-Rabcewicz-Zubkowski, Can YBIL, 6 (1968), pp 242-51, as to 
decisions in courts in Quebec. In Flota Maritima Browning de Cuba SA v SS Canadian 
Conqueror (AJ,  57 (1963), p 440) the Canadian Supreme Court left the matter open, although 
leaning towards a restrictive approach to sovereign immunity. That Court's decision in Le 
Gouvernement de la Rdpublique Demonatique du Congo v Venne (1972) 22 DLR (3d) 669 is 
similarly inconclusive: see Castel, Can YBIL,  9 (1971), pp 159-72. But the restrictive rule was 
adopted in Zodiak International Products Inc v Polish People's Republic [I9771 81 DLR 656. 

'' Foreign States Immunities Act 1985, s 11; ILM, 25 (1986), p 715. 
23 

See Qureshi v USSR, ILM, 20 (1981), p 1060; State Immunity Ordinance 1981, s 5. '' As to the USSR, see Boguslavsky, Neth YBIL,  10 (1979), pp 167-77. While India still applies the 
rule o f  absolute immunity, the trend is towards the restrictive rule: see Agrawala in Essays on 
International Law (ed Nawaz, 1976), pp 314-36; United Arab Republic v Mirza Ali Akbar 
Kashani(l961), ILR, 64, p 394, and on appeal (1965), ibid, p 489; German DemocraticRepublicv 
The Dynamiclndustrial Undertaking Ltd (1970), ibid, p 504; Union ofIndia v Chinqy Chablani 
and Co (1976), ibid, pp 534, 537. 

'' See 109, n 8. 
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generally admitted to  permit proceedings against a foreign state.26 Broadly 
speaking, and subject to  numerous qualifications written in to  the various 
articles, the Convention provides for a foreign state to  be subject to  the jurisdic- 
tion of the courts where the proceedings relate to  an obligation of the state which 
by contract falls to be discharged in the state of the forum (Article 4); where they 
relate to a contract of employment between the state and an individual when the 
work has to be performed on the territory of the state of the forum (Article 5); 
where they relate to certain matters arising out of the state's participation with 
private persons in a company, association or  other legal entity having its seat, 
registered office, o r  principal place of business in the state of the forum (Article 
6); where the state has in the state of the forum an office, agency, o r  other 
establishment through which it engages, in the same manner as a private person, 
in an industrial, commercial o r  financial activity, and the proceedings relate to 
that activity of the office, agency, o r  establishment (Article 7); where the pro- 
ceedings relate to certain matters concerning patents, trade marks and similar 
rights (Article 8); where they relate to  the state's rights o r  interest in, o r  its use o r  
possession of, immovable property situated in the territory of the forum (Article 
9); where they relate to the state's rights in movable o r  immovable property 
arising by way of succession, gifts o r  bona vacantia (Article 10); where they 
relate to personal injury or  damage to property, if the facts occasioning the injury 
or damage occurred in the territory of the state of the forum and if the author of 
the injury o r  damage was present there when those facts occurred (Article 11); o r  
where they relate to  certain aspects of an agreement by the state to submit to 
arbitration a dispute arising out of a civil o r  commercial matter (Article 12). 

The abandonment of the rule of absolute immunity has been confirmed by the 
International Law Commission, in the draft Articles on Jurisdictional Immuni- 
ties of States and their Property, provisionally adopted in 1986.27 Although they 
provide that a state enjoys immunity from the jurisdiction of the courts of 
another state (Article 6), they go on to provide exceptions to  this rule. These 
exceptions relate, broadly speaking and subject to  qualifications written in to  the 
various articles, to  commercial contracts (Article 11 ;and also Articles 2.1(b) and 
3(2)), contracts of employment28 (Article 12), personal i n j ~ r i e s * ~  and damage to 

26 See § 109, n 35ff.; see also this 4, n 2, as to the administration o f  trust property or the estate o f  a 
bankrupt, in which a foreign state has an Interest. 

27 YBILC (1986), ii, pt 2, p 8. See also Art 111 o f  the draft Articles for a Corivention on State 
Immunity, adopted by the International Law Association at its 60th Conference (1982), re- 
printed in ILM, 22 (1983), p 287; and Art 5 of  the Inter-American Draft Convention on 
Turisdictional Immunity o f  States, adopted by the Inter-American Juridical Committee in 1983: 
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property (Article 13), ownership, possession and use of property (Article 14), 
patents, trade marks and intellectual o r  industrial property (Article 15), fiscal 
matters (Article 16), participation in companies o r  other collective bodies (Arti- 
cle 17), state-owned or  state-operated ships engaged in commercial service 
(Article 18) and arbitration agreements entered into by the state (Article 19). 

Although the distinction between acts jure imperii and those lure gestionis has 
thus become generally accepted in principle, it is not always easy to overcome 
certain difficulties in practice in applying that distinction. The borderline be- 
tween the two categories of act is not clear; and even the enumeration of various 
classes of acts in respect of which jurisdiction may be exercised over a foreign 
state (as in the European Convention on State Immunity 1972), although helpful, 
does not remove all uncertainties. In states where the distinction between acts 
jure imperii and jure gestionis is adopted, it not infrequently happens that courts 
(even in the same country) reach apparently inconsistent con~lusions. '~  Acts 
which have been held to be governmental o r  sovereign3' acts justifying a claim to 
immunity if they are the basis of proceedings against the state have included the 
exchange by a bank of new currency notes for old;32 acts of armed forces duringa 
coup (including torture);" nationalisation of foreign property;34 the supply of 
tobacco for the armed forces;35 a contract in furtherance of a national interest in 
the pursuit of a claim to territory;36 establishing and operating a naval base;37 a 
lease of premises for a State Tourist O f f i ~ e ; ~ '  and contracts for the purchase of 
equipment for a state's armed forces.39 O n  the other hand, acts juregestionis have 

p 947. The same provision was held not to exclude immunity in respect of damage occurring in a 
foreign state's territorial waters: Perez v The Bahamas, AJ, 76 (1982), p 173. 

'O Purchase of goods to be resold to nationals was held by one French coun to be an act jure 
gestionis (Roumania (State of)  v Pascalet, AD, 2 (1923-24), N o  6 9 ,  by another to be an act jure 
imperii (Lakhowsky v Swiss Federal Government, AD, 1 (1919-22), N o  83). 

Compare Kingdom of Roumania v Guaranty Trust Co of New York (2nd) 250 Fed 341,343, 
where the court held that the purchase of shoes for the army constitutes the exercise of the 
'highest sovereign function of protecting itself against theenemies'. An Italian court considered a 
similar transaction to be an act of a private law nature and, as such, outside the principle of 
jurisdictional immunity (Governo Rumeno v Trutta, Giurisprudenza ltaliana (1926) (I), p 774). " There is room for the view that any activity of a state- even if ostensibly of aprivate law nature- 
is performed jure imperiias aiming at the welfare of the state. See eg, for this line of reasoning the 
decision of the Court of Appeal of Bordeaux in Robine v British Consul where the Court 
declined jurisdiction in an action relating to a lease of consular premises: ILR, 17 (1950), N o  38. 
In Victov Transport Incv Comisaria General de Abastecimientos y Transportes (1964), ILR, 35, 
p 110, a US Court of Appeals adopted the view that acts iure imperii were limited to internal 
administrative acts, such as expulsion of aliens; legislative acts, such as nationalisation; acts 
concerning the armed forces; acts concerning diplomatic activity; and public loans. '' Martin v Bank of Spain, ILR, 19 (1952), No  42. 
Siderman v ~ e p u b l i c o f ~ r ~ e n t i n a ,  AJ, 79 (1985), p 1065 (and comment by Diterich, Harv ILJ, 26 
(1985). PP 594-600). 

' 4  Albert1 v ~ m p r e s a  ~ i c a r a ~ u e n s e  de la Came, ILM, 22 (1983). p 835. 
35 Guggenheim v Etat de Vietnam, AJ, 56 (1962), p 1 112; cf cases at n 30, as to purchase of shoes for 

the army. 
36 Heaney v Government of Spain and Gomero, AJ, 66 (1972), p 189. 
" Francischiello v Government of the USA (1959), ILR, 28, p 158. " Etat Espagnol v SA de I'Hotel George V, RG. 77 (1972). p 592. 
' 9  Aerotrade Inc v Republic of Haiti, ILM, 13 (1974), p 969; the court considered it 'largely 

irrelevant' how the equipment might be used after delivery. 

been held to  include leasing property to  be used for dii 
operating a hostel for students at a state-owned a~aderny;~  
contract for the repair of embassy premises,42 or  for tl 

o r  for the purchase of cement even if for the u: 

§ 111 Equality of states and government action affec 
While states thus have considerable immunity from the juri 
of other states, there is a question whether consideratic 
require that a state must grant any special exemption from a 
authorities affecting the property in its territory in foreig 

Usually state property in another state will be diplomati 
erty, o r  the property of visitin armed forces: o r  the prop 
covered by special agreements! such property is subject to  
accepted rules, o r  to the provisions of specific agreements 
state's property may extend, for example, to  buildings owr 
pur oses o r  to  provide accommodation for that state's offic 
dipPomatic premises not yet assigned to a new use: o r  t 
state's name and used for purposes ranging from comm 
reserves for the state's currency .6 While a state must respec 
territory belonging to a foreign state, and will no doubt 
considerations of courtesy and prudence, there does not se 
requirement in international law that all such property be gr 
is state owned, any special inviolability o r  other exemptio~ 
action by the state in which it is situated. Thus it would 

'O Nashashibi v Consul General of France in Jerusalem, ILR, 26 (1958-11 
AJ, 55 (l96l), p 167; cf Robine v British Consul, ILR, 17 (l%O), N o  38 
(UK) Ltd v Sauvel [I9831 QB 1019 (no immunity in respect of prof 
residence of a diplomatic agent). See also Sengupta v Republic of Indr 
(1983), p 279 (contract of employment at a foreign diplomatic missi " Hungarian People's Republic v Onori, ILR, 23 (1956), p 203. 

" Claim against the Empire of Iran (1963), ILR, 45, p 57 (and see Mann, I 
Planmount Ltd v Republic of Zaire [I9811 1 All ER 1110. 

" SocGtP Europeenne &Etudes et d'Entreprises v Yugoslavia (1973), I' " National American Corpn v Federal Republic of Nigeria and Central 
(1977). p 505 (it being held irrelevant in the circumstances that the co 
the Minister of Defence) ILM, 17 (1978), p 1407; see also Trendtex 
Bank ofNigeria [I9771 1 All ER 881 ; Non-resident Petitionerv Centrai 
(1977), p 501. 

' See §§ 494, 497. 
See § 550. ' See (6 556-64. See above $ 298, as to wrecks of state ships on the ! 
See $-568. 
See eg as t o  the former Iranian Embassy premises in London, Wt 
Government of the Islamic Republic of Iran 119861 1 WLR 979. In 1 
took possession of the former Cambodian Embassy premises in Lond~ 
Consular Premises (Cambodia) Order 1988 (SI 1988 N o  30), made 1 

Consular Premises (Protection) Act 1987. For an unsuccessful attemp 
that Order, see R v Secreta y of State for Foreign and Commonwealt 
(1989), ILR, 83, p 232. See also § 494, n 7. 
See § 109, n 30. 
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tem orary seizure o r  to  expropriation, may be the subject of orders restricting 
the Foreign state's freedom to deal with the property o r  requiring it to  deal with 
the property in a certain way, and may be subject to taxation.' In these and 
similar respects the local governmental action must not be arbitrary and must 
comply with whatever requirements may be laid down by international law in 
relation t o  private foreign-owned property generally, for example as to  com- 
pensation in the case of expropriation. 

A distinction must, however, be drawn between the absence of any inviolabil- 
ity o r  exemption for the foreign state from such actions, and the enforcement of 
such actions against it. In many circumstances, and in many states, action of the 
kinds mentioned above would either require the institution of judicial proceed- 
ings, o r  would offer the foreign state the possibility of resisting the action 
contemplated by having recourse to the courts. This would raise considerations 
of sovereign immunity generally and of limitations on execution upon state 
property,8 and also any procedural o r  other requirements prescribed by the 
forum state's laws. 

' It is sometimes said that one state may not levy taxation on anotherstate's property, although it is 
uncertain whether this is attributable to considerations of the equality and independence of states 
or to the impropriety of taking any measures of enforcement against a state should it refuse to pay 
the tax levied. Generally, taxation is not levied on foreign state property devoted to public or 
governmental purposes, and exemption from taxation on other state property is often granted at 
least as a matter of courtesy. 

In the UK a foreign state is not immune from the jurisdiction of the courts in respect of 
proceedings relating to its liability for value added tax, any customs or excise duty or agricultural 
levy, or rates in respect of premises occupied by it for commercial purposes: State Immunity Act 
1978, s 11. Such proceedings are, by virtue of s 16(5), the only proceedings relating to taxation to 
which that Part of the Act applies, with the apparent result that the general rule of immunity 
prescribed ins 1 is inapplicable to proceedings in relation to liability for other taxes. But note the 
observations of Dillon LJ in R v Inland Revenue Commissioners, exparte Camacq Corpn [I9901 
1 All ER 173. 189-90. 

In Mnnicipality of the City and County of St John, Logan and Clayton v Fraser-Brace 
Overseas Corpn property held by a Canadian firm on behalf of the US Government for defence 
purposes was held immune from taxation: ILR, 26 (1958-II), p 165. See also Yin-Tso Hsiungv 
Toronto, ILR, 17 (1950). No 40, and §§ 505 and 550(5), as to taxation of diplomatic and consular 
property. Compare Gobierno de ltalia en Suc v Consejo Nacional de Education, AD, 10 
(1941-42), No 52, holding tax exemption to be a matter of courtesy only. Exemption from local 
real property taxes in respect of immovable property used by a foreign government for commer- 
cial purposes was denied in County Board of Arlington v Government of German Demomatic 
Republic, ILM, 17 (1978), p 1402, but reversed on appeal in the light of evidence of non- 
commercial use (1982), ILR, 72, p 652. See generally Bishop, AJ, 46 (1952), pp 239-58, esp 
247-54; Paone, Ital YBIL, 2 (1976), pp 273-84. For an unusual, and unsuccessful, action before 
the Polish courts against the German Treasury and the City of Berlin for alleged illegal exactions 
of rates and taxes, see German Immunities in Poland Case, AD (1935-37), N o  95. Certain 'taxes' 
are in fact no more than charges for specific services rendered, and there would seem no 
justification for exemption of foreign states from such charges. For a refusal to grant the State of 
New York immunity from federal taxes in respect of the state's activities of a non-governmental 
character, see New York v United States (1946), and note by Kuhn, AJ, 40 (1946), pp 374-6. See 
generally Restatement (Third), i, pp 447-52. The European Convention on State Immunity 1972 
does not apply to proceedings concerning taxes: Art 29. Article 16 of the ILC's draft Articles on 
Jurisdictional Immunities of States and their Property does not permit immunity to be invoked 
before an otherwise competent court of another state in proceedings which relate to the fiscal 
obligations for which it may be liable under the law of the stateof the forum, such as duties, taxes 
or other similar charges: YBILC (1986), ii, pt 2, p 8. 
See § 109, n 30ff. 

The right of a state t o  take action against a foreign state's property in its 
territory is acknowledged where the two states are at war: o r  even if they are 
engaged in a lesser degree of armed conflict o r  ho~tilit ies. '~ There are also " "  
examples in state practi& of a state taking action against a foreign state's property 
in other circumstances. usually involving serlous tension or  differences between 
the states concerned. The circ;mstances?ustifying such action are unclear, as are 
the permissible limits of the action taken, but blocking the foreign state's assets," 
a requirement to  register such assets, and a prohibition upon financial transac- 
tions with the foreign state except under licence are not unusual in this context.12 

§ 112 State equality and recognition of foreign official acts: 'act of state' A 
fourth consequence of equality - or  independence - of states has become known 
as the 'act of state' doctrine. This is to  the effect that the courts of one state d o  
not, as a rule, question the validity o r  legality of the official acts of another 
sovereign state' o r  the official o r  officially avowed acts of its agents: at any rate 

See vol I1 of this work (7th ed). 
lo  As to action taken by Argentina in relat~on to British property, including Crown property, at the 

time of the hostilities between the UK and Argentina over the Falkland Islandc in 1982, see 
Williams and Gooding, Neth IL Rev, 35 (1988), pp 73-9. See also, for economic measures taken 
against Argentina, UKMIL, BY, 53 (1982), pp 508-16; Acevedo, AJ, 78 (1984), pp 323-44; 
David, Rev Beige, 18 (1984-85), pp 150-65. 

I '  As to US action in blocking Iranian Government property in 1979, see the President's Executive 
Order 12170 of 14 November 1979, and the consequential regulations: ILM, 18 (1979), p 1549. 
The Order had theeffect of denying Iran the benefit of immunity from pre-judgment attachment 
which it would otherwise have enjoyed: see New England Merchants Natzonal Bank v Iran 
Power and Generattng Co, ILM, 19 (1980), at p 1312ff. See also the Statements of Interest 
submitted on behalf of the US, following the US-Iran agreement of 1981, in cases where Iranian 
assets had been attached: ILM, 20 (1981), pp 171,363. For a serles of Executive Orders covering 
Iranian assets pursuant to the settlement, see tbtd pp 282, 286, 412, 414; and Elearontc Data 
Systems Corpn Iran v Sonal Securrty Organtsatton of the Government of Iran, tbrd, p 344, 
questioning their constitutional validity in relation to the consequences of judgments already 
delivered affecting Iranian assets. See also Dames and Moore v Regan (1981) 453 US 654; 
Persrnger v Iran, ILM, 22 (1983), p 404, and ILM, 23 (1984), p 384. See also § 129, n 14, para 5. 
Forsimdarmeasures taken by the UK see Iran (Temporary Powers) Act 1980, and UKMIL, BY, 
51 (1980), pp 412-14. 

Similarly the USA imposed restraints on Libyan property in 1986: see § 129, n 15, para 3. 
See generally as to measures of economic coercion against other states, 5 129, nn 13, 14. 
Assuming that the state and its government have been recognised by the state of the forum: see 
§ 47, nn 8-11. A member state of a federation may be a state for purposes of the act of state 
doctrine (Carl Zetss Stiftung v VEB Carl Zeiss (1968-70), ILR, 61, p 35) as may a protected state 
(OcadentalPetroleum Corpn v Buttes Gas & Otl Co (1972), ILR, 57, pp 13,31; Buttes Gas & 011 
Co v Hammer [I9811 3 WLR 787); but not a city council (Re Adoptton by McElroy (1975). ILR, 
66, p 163). 

See, as to the rulegenerally, The Exchangev McFaddon (1812) 7Cranch 116, Scott, Cases, 300; 
Underhillv Hernandez (1897) 168 US 250,18 Sup C t  83; Wulfsohn v Russian Somlist Republtc 
(1923) 234 NY 372, 138 NE 24; A M  Luther co v Sagor 
Commercialand Industrial Bank v Comptoir d'Escompte [19 
tionale v Goukasrow, ibid, p 682 (both reversed, but without 
text, [I9251 A C  112 and 150); Re Helbert Wagg & Co 
Senembah Maatschappij and Twentsche Bank (1959), ILR, 
(1961). ILR, 32, p 10; Banco Nacional de Cuba v Sabbatin 
gpoux Reynolds v Ministre des Affaires Etrangdres (1965 
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never from any point of view subject to  examination. This often happens, for 
example,'0 in order to determine whether a law is confiscatory, o r  a penal or 
revenue law, and thus to be denied extra-territorial operation1' in the state of the 
forum in those cases where the law may purport to have such an effect. Similarly, 
the consistency of a foreign law with international law may be examined." 
Nevertheless, generally, and subject to limits which may vary from one state to 
another, the lawfulness" of legislation is not questioned in the courts of another 
state; instead courts will treat it as properly made and having the effect which it 
purports to  have on matters arising within the jurisdiction of the foreign state 
concerned. Accordingly, the effects of such governmental acts may be beyond 
challenge in the courts of other states, and private claims based on such effects 
may be rejected, if they involve judicial inquiry into the validity o r  legality of 
those acts. This restraint upon the questioning of foreign state acts, known 
especially in the United States of America as the act of state doctrine, may be 
known differently in other states.I4 In particular, English law uses that term in a 
somewhat different sense;15 nevertheless, substantively the same general rule of 

Mexicanos (1976), ILR, 66, p 257; Association de Reclamantes v United Mexican States, ILM, 22 
(1983), pp 625,643. 

Issuance of a patent (Mannington Mills Inc v Congoleum Corpn (1979), ILR, 66, p 487) and 
enforcement of a court order sought by a private party (Timberlane Lumber Co v Bank of 
America (1976). ILR, 66, p 270; Dominicus Americano Bohio v Gulfand Western Indunries Inc 
(1979), ILR, 66, p 378) have been held not to be an act of state for these purposes. Similarly as 
regards acts of a bankruptcy trustee: Remington Rand Corpn v Business Systems Inc, AJ, 82 
(1988), p 587. 

lo Foreign legislation has also sometimes been examined by reference to the question of its formal 
validity and the constitutional competence of the organ responsible for it (see McNairand Watts, 
Legal Effects of War (4th ed, 1966), pp 438-40; Lipstein, BY, 42 (1967), pp 265-70; Shapleigh v 
Mier (1937) 299 US 468, AD, 8 (1935-37), No 14 and note thereto); Princess Paley Olga v Weisz 
[I9291 1 KB 718; Re Amand (No 2) [I9421 1 All ER 236, [I9421 1 KB 345 (on which see McNair 
and Watts, op n't, p 436); but note Buck v Attorney-General[1965] Ch 745, for a refusal by the 
Court of Appeal in the UK to impugn thevalidity of the constitution of a foreign or  independent 
state, and Dubai Bank Ltd v Gakdariand Others (No I), The Times, 26 June 1990 declining to 
question the constitutionality of a foreign law in proceedings which had that as their object, but 
ailowing the question to be considered where it needed to be resolved in the course of proceed- 
ings otherwise properly before the court. In Filartiga v Pena-Irala a finding that a foreign 
official's acts were in violation of his state's constitution and laws was decisive in rejecting the 
relevance of the act of state doctrine to those acts: AJ, 75 (1981), p 149. 

'l As to the extra-territorial application of such laws see below, 144. 
I *  S e e g l l 3 .  
" Inquiry into the interpretation, scope and meaning of a foreign law is often necessary and is not 

precluded even if it is the state's constitution (eg Breen v Breen [I9611 3 All ER 225), unless 
perhaps the foreign state concerned has officially and formally pronounced upon such matters in 
which case that pronouncement would itself be an 'act of state': see D'Angelo v Petroleor 
Mexicanos (1976), ILR, 66, p 257. ' See eg Iranian Mixed Marriage Case (1967), ILR, 57, p 10 (Federal Republic of Germany); and 
note the recognition of the doctrine by Mahmassani, sole arbitrator, in Libyan American Oil Co 
v Government of the Libyan Arab Republic (1977), ILR, 62, pp 140, 199. '' In English law 'act of state' usually refers to a particular defence to an action in tort, by which in 
proceedings brought by an alien the defendant may plead that he acted under the orders of or 
with the subsequent approval of the British Government (or, it is usually assumed, of a foreign 
government). For its application in this sense, see eg Buron v Denman (1848) 2 Ex 167; Walkerv 
Baird 118921 AC 491 ; Salaman v Secretary of State for India [I9061 1 KB 613; Johnstone v Pedlar 
[I9211 2 AC 262; Commercial and Estates Co of Egypt v Board of Trade [I9251 1 KB, at pp 290, 

Equality of states in internation 

judicial restraint is applied by English courtsi6 although 
tively than in the United States. 

It is not clear how far this doctrine may properly be reg 
international law or  whether it belongs essentially to t 
international law." Considerations of public policy have 
recognition of the validity of foreign l e g i ~ l a t i o n . ~ ~  There is 
tional judicial authority in support of the proposition that r 
official acts is affirmatively prescribed by international law. 

297; Ntssan v Attorney-General [I9701 AC 179. For a decision of the High Coun, Pakistan, 
using 'act of state' in this sense, see Carl Zeiss Sttftung ofHetdenheim v CarlZrtcs Ftrftung ofJrna 
(1967), ILR, 71, pp4,33. Similarly an act by the Crown In exercise of the royal prerogatwe in the 
annexation of fore~gn terntory is an 'act of state' and not within the jurisdictron and control of 
the English courts, even in proceedings brought by a British subject: Secretary of State for Indrav 
Kamachee Boye Sahaba, 13 Moo P C  22; Doss v Secretary of State for Indra (1 875) LR 19 Eq 509; 
Cook v Sprtgg [I8991 AC 572; Sobhuza II v Mtller [I9261 AC 518. See generally W Harrison 
Moore, Act of State m Englrsh Law (1934); Wade, BY, 15 (1934), pp 98-1 12; Holdsworth, Col 
Law Rev, 41 (1941). pp 1313-31 ; McNair, Oprnrons (vol 1,1956). pp 111-17; Collier, Camb LJ 
(1968). pp 102-30; Gilmour, Public Law (1970), pp 120-52; Wade and Phillips, Constitutional 
and Admtnatrative Law (9th ed, 1977), pp 299-303; Cane, ICLQ, 29 (1980), pp 680-700; 
F A  Mann, Foretgn Affairs in Engltsh Courts (1986), pp 183-90; Singer, AJ, 75 (1981), pp 
282-323. I 

l6 See the decision of the Court of Appeal in Buck v Attorney-General [I9651 1 Ch 745, 768, 
770-71; see also Buttes Gas and Oil Co v Hammer [I9811 3 WLR 787, in which the House of 
Lords held that proceedings directly raising issues as to the sovereignty of a foreign state over 
territory, the extent of its territorial sea and of a s  continental shelf jurisdiction raised issues 
which were inherently non-justiciable in municipal courts. For comment see Insley and Wool- 
dridge, ICLQ, 32 (1983), pp 62-81; Crawford, BY, 53 (1982), pp 259-68; Collier, Camb LJ, 41 
(1982), pp 18-21; and on non-justiciability see Mann, Foreign Affairs in Engltsh Courts (1986), 
pp 63-83. In substantially similar proceedings in the USA the act of state doctrine was also 
applied so as to exclude inquiry into the foreign state acts in question: Ocadental Petroleum 
Corpn v Buttes Gas G Oil Co (1972), ILR, 57, p 13. See also the Court of Appeal's decrsion in 
Empresa Exportadora de Azucar v Industria Azucarera Nacional SA [I9831 2 Lloyd's Rep 171; 
ILR, 64, p 368, and the decision of the House of Lords in Williams and Humbert Ltd v W E. H 
Trade Marks (Jersey) Ltd [I9861 1 AC 368, 431. But an English court will disregard a foreign 
state's laws operating within its own territory to the extent that taking cognizance of it would be 
inconsistent with the foreign policy of the UK, as put in evidence by a certificate from the 
Foreign Office: GUR Corpn v Trust Bank of Afrrca Ltd [I9871 1 Q B  599. 

See also Szalatnay-Stacho v Ftnk [I9471 KB 1, and comment by Kuhn, AJ, 42 (1948), 
pp 108-11, and Kingh, W, pp 811-31; and Fayed v Al-Tajir [l987]2 A11 ER 396, both cases 
concerning the possibility of inquiry by the courts into documents passing between foreign 
government officials. See also the judgment of the Court of Appeal in Shearson Lehman Brothers 
v Maclatne Watson 15 Co Ltd (1987), ILR, 77, pp 107,132, holding that English courts could not 
undertake an inquiry into the question whether a foreign state or  its representative had acted in 
breach of confidence in disseminating documents received from an international organisation. 

See sgenerally as t o  the position in English Law, Dicey and Morris, Rule 3(2), pp 100-1, 
109-12; F A  Mann, LQR, 59 (1943), pp 42-57, 155-71 (reprinted in Studres tn Internattonal 
Law (1973), pp 420-65), and Foretgn Affatrs rn English Courts (1986), pp 176-82; Singer, AJ, 75 
(1981), pp 283-323. See also Machine Watson C Co Ltd v Department of Trade and Industry 
[I9891 3 All ER 523, and § 19, n 23ff., as to the non-justiciability in English courts of rights 
alleged to arise from treaties. 
Sees  1, n lo. 

l 8  See § 113, n 6. 
l9 See Akehursr, BY, 46 (1972-73), pp 145,245-50, for discussion of decisions of national courts in 

various States. See 9,113, as to  foreign legislation which is contrary to international law. In Banco 
Naaonal de Cuba v Sabbattno (1964) 376 US 398; ILR, 35, p 2, the US Supreme Court found 
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Supreme Court has regarded the act of state doctrine in United States law as 
having its roots in the notion of comity between independent sovereigns,20 
buttressed by judicial deference to the exclusive power of the executive branch of 
government over the conduct of foreign relations because judicial review of acts 
of state of a foreign state could embarrass the conduct of foreign relations by the 
political branches of government.2' The relationship between the doctrine and 
considerations of judicial policy and discretion in the face of possible conflict 
with the Executive's responsibilities is strong. The Supreme Court has accor- 
dingly held that where the Executive states that application of the act of state 
doctrine would not advance the interests of American policy, that docrrine 
should not be applied by the courts, with the result that in such circumstances the 
court is free to  examine the foreign act of state on its merits in the light of those 
legal principles which would otherwise be inapplicable because of the act of state 
doctrine." The Italian Court of Cassation has, however, held the non- 

that the act of state doctrine was not 'compelled either by the inherent nature of sovereign 
authority . . . or  by some principle of international law'. 

20 The doctrine of the immunity of foreign sovereigns is regarded as stemming from the same roots: 
see cases cited in the next note. As to the relationship between sovereign immunity and the act of 
state doctrine see van Panhuys, ICLQ, 13 (1964). pp 1193-213; Singer, AJ, 75 (1981), pp 283, 
296-301; Halberstam, AS Proceedings, 1989, pp 487-92. See also Alfred Dunhillof London Inc 
v Republicof Cuba (1976), ILR, 66, p 212, where the US Supreme Court held that the act of state 
doctrine, like the rules as to sovereign immunity, did not apply 'to acts committed by foreign 

. sovereigns in the course of their purely commercial operations'. Note also 5 113, n 12, as to s 
1605(a)(3) of the Foreign Sovereign Immunities Act 1976. Whereas sovereign immunity goes to 
the jurisdiction of the court, act of state involves questions of non-justiticiability o r  judicial 
prudence. See International Association of Machinists and Aerospace Workers v OPEC (1981), 
ILR, 66, p 413. Another US Court of Appeals, while agreeing that sovereign immunity related to 
the court's jurisdiction, considered act of state to relate to private international law and the limits 
of  questioning the validity of an otherwise applicable rule of foreign law: Empresa Cubana 
Exportadora Inc v Lamborn & Co (1981). ILR, 66, p 404. See also D'Angelo v Petroleos 
Mexicanor (1974), ILR, 66, p 159. 

21 Bunco Nacionalde Cuba vSabbatino (1964) 376 US 398, ILR, 35, p 2; First Nationalcity Bank v 
Banco Nacionalde Cuba (1972). ILR, 66, p 102. But mere embarrassment will not allow for the 
application of the act of state doctrine if the validity or legality of a foreign state's act within its 
territory is not in issue: W S  Kirkpatrick & Co Incv Environmental Tectonics Corpn Internation- 
al, ILM, 29 (1990), p 182. 

22 First National City Bank v Banco Nacional de Cuba (1972), ILR, 66, p 102. For comment see 
Lowenfeld, AJ, 66 (1972), pp 795-814, and Laylin, ibid, pp 823-9; and for comment on earlier 
stages of the case see Delson, ibid, pp 82-93; Metzger, ibid, pp 94-101 ;and Note in Haw ILJ, 12 
(1971), pp 557-78. For thedecision of the Court of Appeals consequent upon theSupremeCourt 
decision, see ILM, 12 (1973), p 636. The Supreme Court's decision adopted and approved the 
so-called 'Bernstein exception' to the act of state doctrine. This arose from the decision in 
Bernstein v Van Heyghen Frires (1947) 163 F 2d 246, AD (1947), N o  5, which gave effect to 
oppressive legislation of the National-Socialist regime in Germany in relation to German 
nationals; this was followed by an announcement of the State Department in the sense that the 
policy of the Executive, in cases of this description, was 'to relieve American courts from any 
restraint upon the exercise of their jurisdiction to pass upon the validity of the acts of Nazi 
officials' (see Bishop, Inrernational Law Cases and Materrals (1953), p 627, Bulletin of State 
Dept, 20 (1949), p 592 and Woolsey, AJ, 44 (1950), p 137); see also the later decision of the same 
court in Bernrtetn v NV Nederlandsche-Amerikaanrche Sroomvart-Maatschappij (1954). 210 F 
2d 375; Claim ofArnold Bernstein, AJ, 61 (1967). p 1059). See also Claim of Herbert Brower, AJ, 
58 (1964), p 505; Banco Nacional de Cuba v Chase Manhattan Bank (1981), ILR, 66, p 421; 
Williams v Curtiss-Wright Corpn, AJ, 77 (1983). p 624. As to the operation of the 'Bernstein 
exception', in the Sabbatino cases, see Simmonds, ICLQ, 14 (1965), pp 463-4.468-70.476. It is 

justiciability of acts of foreign states to  be a principle of international law, 
forming part of the Italian legal system.23 

$113 Foreign legislation contrary t o  international law W 
rule of international law as to the duty of states (and their cour 
effects of foreign legislation within the foreign country co 
appear that there is no such obligation with respect to  
whatever the place of its purported effect, which is in itself 
tional law.' 

The matter most frequently arises in connection with the 
without c ~ m ~ e n s a t i o n , ~  and courts have varied in their ap 
 conclusion^.^ Sometimes the foreign expropriation law is 
grounds which may have little, if anything, to  d o  directly 
international law. Thus irrespective of its compatibility wit 
may be held that the law does not have extra-territorial e 

not necessary forthe Executive actually to issue a 'Bernstein letter' if there have been appropriate 
executive pronouncements in other similar cases: Banm Nacional de Cuba v C ~ W J K ~ /  Bank 
New  ~ o r k  Trust Co, AJ, 79 (1985), p 458. See, in relation to foreign expropriations, the State 
Department's letter of 19 November 1982, t o  the US Solicitor General: ILM, 22 (1983), p 207. 
The doubts expressed as to the continued applicability of the 'Bernstein exception' in Hunt v 
Coastal States Gas Producing Co  (1978), ILR, 66, p 338, would appear to be misplaced. 

" Spa Imprese Marittime Frasinettiv Repubblica Araba di Libia, AJ, 77 (1983), p 163. See to similar 
effect a decision of the Court of Appeal, Bordeaux, in Lafuente v Lhgunqy Duranona, A D  
(1938-40), N o  55. 

' See § 112. 
See Fachiri, BY, 12 (1931), pp 95-106; Wortley, GrotiusSociety, 33 (1948), pp 31-34; Morgen- 
stern, ILQ, 4 (1951), pp 326-44. See also Re, Foreign Confiscatrons (1951), and Mann, LQR, 59 
(1949), pp 42-57,155-71, and tbrd, 70 (1954), pp 181-202; and BY, 48 (1976-77), pp 1.28-65; 
Wortley, Hag R, 94 (1958), ii, pp  195-204; Zander, AJ, 53 (1959). pp 826-52, especially pp 
839ff.; Reeves, AJ, 54 (1960), pp 141-56; Domke, zbid, pp 305-23; Baade, rbid, pp 801-35; 
Wortley, AJ, 55 (1961), pp 680-3 (these last three in connection with legal proceedings in Dutch 
and German courts arising out of certain Indonesian measures of nationalisation in 1957-59); 
Jennings in Cambridge Essays in Internattonal Law (1965), at pp 78-81; Akehurst, BY, 46 
(1972-73), pp 145,251-7; Weil, AFDI, 23 (1977), pp 9-52; Hofmann, ZoV, 49(1989), pp41-58. 
See also the summary of the position adopted in a number of states in ILA, Report of the 63rd 
Conference (1988), pp 722-47. Note also § 54, as to circumstances in which a duty of non- 
recognition might arise. See also n 9, in connection with the Sabbatrno case; § 112, n 3, as to 
foreign acts of state; and n 6, and 5 144, as to confiscatory legislation. ' See § 407 (as to the extent to which expropriation without compensation constrtutes a violation 
of international law); 5 144 (as to the extra-territorial recognition of confiscatory laws); and § 386 
(as to the effect of nationality laws which conflict with international law). Courts generally are 
willing to  inquire whether the acts of a belligerent occupant are within the occupant's powers 
under international law, and to refuse them effect if they are not: seeMorgenstern, BY, 28 (1951), 
pp 291-322, and McNair and Watts, Legal Effects of War (4th ed, 1966). pp 366-423. 
In relation to giving effect to a foreign exproprlatory law, important factors which can affect the 
court's decision include: whether the property expropriated was at the time of expropriation 
situated within the jurisdiction of the expropriating state; whether the property was at the time 
owned by a national of that state; and whether 'giving effect' to the law is a matter of the court 
enforcing within its jurisdiction the operatron of a foreign expropriatory law or merely of its 
acknowledging or applying there the consequences of the law's fully executed operation else- 
where (particularly within the territory of the expropriating state). 
See § l i4 .  



& ,  

by invalidating a title to property apparently aiq;ired unaer it &as disti&ishable from 
confiscatory legislation and could be given effect. For a more recent assertion that it is a rule of 
French public order that no legal effect is recognised in France of a dispossession by a foreign 
state without an equitable indemnity, see Braden Copper Co v Le Groupement d'lmportations 
des MCtaux, ILM, 13 (1973), pp 186, 189; Carl Zeiss Heidenheim v VEB Carl Zeiss Jena (1975), 
ILR, 73, p 580. For similar decisions in the USA, see Menendez v Saks and Co  (1973), ILR, 66, 
p 126; Maltina Corpn v Cawy Bottling Co  (1972). ILR, 66, p 92; Zeeviand Sons L t d v  Grindlays 
Bank (Uganda) Ltd (1975), ILR, 66, p 168. In the Federal Republic of Germany Art 30 of the 
Introductory Law to the Civil Code permits the effects of a foreign law to be refused recognition 
if recognition would violate basic principles of German public policy, and although a foreign 
confiscatory law discriminating against foreigners could be contrary to German public policy, in 
order to be refused recognition the violation of public policy must substantially affect the 
German legal system: see Sociedad Minera el Teniente SA v Norddeutsche Affinerie AG (1973), 
ILR, 73. p 230 (and comment by Seidl-Hohenveldern, AJ. 69 (1975), pp 110-19); and NV 
Verenigde Deli-Maatschapijen v Deutsche-tndonerische Tabak-Handelsgesellschaft mbH 
(1959). ILR. 28. o 16. 

As to  ~ta ly ,  see' Vaghi v Reischbank, AD, 9 (1 938-40), No  56; Koh-I-Noor Tuikdma L & C 
Hardtmuth Narodni Podnik v Fabriqnr de Crayons Hardtmuth L & C ,  Srl, ILR, 26 (1958-11), 
p 44, and (1960). ILR, 40, p 17. As to Belgium, see thc Urrutia Case, AD, 8 (1935-37), No  94, and 
W'ilkening v Belgian State, AD, 15 (1948), No  66 (as to naturalisation); Sarl 'Koh-I Noor-L et C 
Hardtmuth' v SA Agebel and Soc de Droit Tchicoslovaque Entreprise Nationale Koh-I Noor 
(1959). ILR; 47, p 31. See as to the Netherlands, The Baurdo, AD, 8 (1935-37), No  73 and the 
note thereto; the case of Trust-Maatschappij Helvetia, AD, 7 (1933-34), No  33; Indonesian 
Corpn PT Escomptobank v NVAssurantie Maatschappij de Nederlanded van 1845 (1964), ILR, 
40, p 7: Czechoslovak National Corpn Bati v Batd-Best BV (1975), ILR, 74, p 102. 

There would appear to be no decisive reason why foreign legislation should be treated in this 
respect differently from judgments of foreign courts. These may be refused enforcement on a 
number of grounds, including the fact that the foreign judgment violates principles of public 
policy of the lex fori. See Huntingdon v Attrill 118931 AC 150; Apt v Apt 119471 P 127. It is 
possible that, from this point of view, an English court might refuse recognition, as being 
contrary to English conceptions of public policy, to foreign legislation which is clearly contrary 
to international law. See also Re Helbert Wagg & Co 119561 Ch 323,349,352; Dicey and Morris, 
pp 97-8. 

See generally on the application of public policy in relation to the non-application of foreign 
laws, Kahn-Freund, Grotius Society, 39 (1954), pp 39-69, and Holder, ICLQ, 17 (1968), pp 
926-57 

' Thus some Belgian and Dutch courts acknowledged the effects of expropriation without 
compensation in relation to aliens in the matter of Mexican expropriations of foreign oil 
companies: see AD, 9 (1938-40), Nos I1 and 12. It does not appear that the question of 
compatibility with international law was raised in these cases. Often a court will make no 
reference to international law for the simple reason that on the facts before it there is no question 
of the foreign expropriation law being contrary to international law. Thus Underhillv Hernan- 
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that the law, or at least its application in the case be 
any violation of international law.' However, in B 
atino9 the United States Supreme Court denied the 

such an inquiry, thus recluding any possible 
olation of international P aw should be denied effect. : 

ence of a treaty or other unambiguous agreement1' 
nci les of international law1' (and the Court regard1 
wit E out compensation as not yet the subject of 
ement) the act of state doctrine prevented the Cl 
dity of a taking of property within its own terri 

dez (1897) 168 US 250; Oetjen v Central Leather Co (1918) 246 US 297; Ricaud 
Metal Co  (1917) 246 US 304; and, in particular, Luther v Sagor [I9211 3 K B  53; 
referred to in support of the proposition that courts must not question the legislatic 
countries, are not germane to the present issue. There was no question, in these casc 
legislative acts contrary to  international law. Jt will also be noted that in most of th 
refusal of courts to examine the validity of the foreign legislation in question was dl 
that they were concerned with claims o r  property of the nationals of the legislating ( 
that, apparently for that reason, the question of violation of international law was i 
See, eg the qualifying statement by Russell LJ in Princess Olga Paley v Weisz that 'th 
not enquire into the legality of acts done by a foreign Government against its ow 
respect of property situate in its own territory' [I9291 1 KB, at p 736; and to the 
UnitedStatesv Belmont (1937) US 324; Salimoff v Standard Oil Co (1933) 262 NY 2 
Central Leather Co (1918) 246 US 297; Eastern States Petroleum Co  v Asiatic Petrc 
(1939) 28 F Suppl279; AD, 9 (1938-40), N o  35. A critical review of many of the I 
given by Lipstein, Grotius Society, 35 (1949), pp 157-87. See the remarks of Up, 
Helbert Wagg G Co Ltd[1956] Ch 326,346-9, suggesting that the cases were not lin 
affecting the property of nationals of the expropriating state. 
Anglo-Iranian Oil Co v Idemitsu Kosan Kabushiki Kaisha, ILR, 20 (1953), p 305: 
Iranian Oil Co  v SUPOR Co, ILR, 22 (1955), pp 19 and 23 (these two cases arose ou 
facts as gave rise, with a different result, to The Rose Mary case, n 16); FPalicio Cor 
Brush (1966), ILR, 42, p 41; Attorney-General of the United States v NV Bank voo 
Scheepvaart (1969), ILR, 74, p 150; Retroactivity of Laws Case (1972), ILR, 71, 
(1964) 376 US 398; ILR, 35, p 2. The Sabbatino case, in its various stages, was t t  
extensive comment, amongst which see Coerper, AJ, 56 (1962), pp 143-8; Stever 
(1963), pp 97-9; Zander, ICLQ, 12 (1963), pp 668-71; Stevenson, AJ, 58 (1964), 
Falk, ibid, pp 935-51, and The Role of Domestic Courts in the International Legal C 
pp 64-138; Wright, AJ, 59 (1965), pp 304-15; Simmonds, ICLQ, 14 (1965). pp 4f 
The Aftermath of Sabbatino (1965), and The Status of Law in International $01 
pp 403-25; Mooney, Foreign Seizures: Sabbatino and the Act of State Doctrine 
Mann, Vir Law Rev (1965), p 604 (reprinted in Studies in International Law (1973), 
Lillich, The Protection of Foreign Investment (1965), pp 45-113; Halberstam, AJ, 7 
68-91, 

'O For application of the 'treaty exception' in the context of expropriation of property 
providing for 'prompt payment of just and effective compensation', see Kahn 
Extraction Co  v Provisional Military Government of Socialist Ethiopia, ILM, 23 (1' 

" The Court referred to 'controlling legal principles' in general, but it seems clear 
context the Court was referring in particular to principles of international law 
unambiguous agreement' the Court would not appear to have been clearly refer 
general consent which is needed to establish rules of customary international law, bu 
could ~ e r h a p s  be regarded as a matter of 'unambiguous agreement'. By implicatio 
appears to accept that the act of state doctrine would be inapplicable if the foreign ac' 
involve a violation of a treaty o r  of an unambiguously agreed rule of customary interr 
In the Sabbatino case the property seized under Cuban laws was at the time of th 
Cuba, was owned by a Cuban company the majority of whose shareholders were U 
and was seized because of the US interest in the company. 
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foreign sovereign government, extant and recognised by the United States at the 
time of suit, even though the complaint alleged that the taking violated custom- 
ary international law. Congress subsequently introduced an amendment to the 
Foreign Assistance Act (the so-called Hickenlooper or Sabbatino amendment) 
to  counteract this decision, by providing that the act of state doctrine was not to 
preclude determinations on the merits giving effect to the principles of interna- 
tional law where a claim of title or other right to property is asserted which is 
based upon or  traced through a confiscation or other taking after 1 January 1959 
in violation of international law, unless inter alia, the President files with the 
Court a suggestion that the application of the act of state doctrine in a ?articular 
case is required by the foreign policy interests of the United States.' O n  this 
basis (or as the result of the 'Bernstein exception')I3 United States courts have 
often been able to examine whether a foreign law affecting ownership of prop- 
erty involves a violation of international law, and, if so, to deny effect to it in the 
United States.I4 

Other courts have not held themselves inhibited from inquiring into the extent 
to which a foreign expropriation law is contrary to international law,15 and their 

22 USC § 2370(e)(2), on which see Levie, AJ, 59 (1965), pp 366-70; Lowenfeld, ibid, 
pp 8899-908; I d i c h ,  The Protection of Foreign Investment (1965), pp 11 7-46. The limits to the 
exclusion of the act of state doctrine as a result of the amendment have been considered in a 
number of cases, eg French v Banco Nacional de Cuba (1968), ILR, 66, p 6; Present v United 
States Life Insurance Co, AJ, 62 (1968), p 494; Menendez v Saks & Co (1973). ILR, 66, p 126; 
Hunt v CoastalStates Gas Producing Co  (1978), ILR, 66, pp 338,361; Libyan American Oil C o v  
Socialist People's Libyan Arab Jamahiriya (1980), ILR, 62, p 220. The Record of the Hearings 
before the House Committee on Foreign Relations and the Senate Committee on Foreign 
Relations on this legislation contains much valuable comment on the rule enunciated in the 
Sabbatino case: for references see Weissberg. ICLQ, 16 (1967), pp 704-6, nn 5,9-17. Note also 
that in the US the plea of sovereign immunity is of no avail to a foreign state in proceedings in 
which rights in property taken in violation of international law are in issue and that property or 
any property exchanged for that property is present in the US in connection with a commercial 
activity carried on in the US by the foreign state: Foreign Sovereign Immunities Act 1976, 
s 1605(a)(3). 

I' See § 112, n 22. 
I' The US Court of Appeals (upholding the decision of the court below) had held in earlierstagesof 

the proceedings in the Sabbatino case that the seizure under the Cuban law was contrary to 
international law, and should therefore not be given effect in the US by acknowledging the 
plaintiff's title to property which was derived from that law: Banco Nacional de Cuba v 
Sabbatino, AJ, 56 (1962), p 1085. The Supreme Court's decision had not affected that conclusion, 
and in later proceedings, after the enactment of the Hickenlooper amendment the Court of 
Appeals reaffirmed its finding that the taking was contrary to  international law and rejected the 
plaintiff's claim to title based on that law: Banco Nacionalde Cubav  Farr Whitlock & Co (1967), 
ILR, 43, p 12; certiorari denied, AJ, 62 (1968), p 783. 

l 5  See eg cases cited at n 8, and nn 16 and 17 below. See also § 112, n 10, as to  inquiries into the 
constitutional validity of legislation. In Attorney-General of the United States v NV Bank voor 
Handel en Scheepvaart (1969), ILR, 74, p 150, the Netherlands Supreme Court rejected the 
existence of any rule of international law prohibiting the court from considering the question 
whether o r  not a seizure of property by another state is in violation of international law, even in 
respect of a seizureof property situated in the territory of that other state and even if the property 
does not belong to  Dutch nationals. The Italian Court of Cassation has, however, held the actsof 
foreign states not to be cognizable in Italian courts even to  consider their conformity with 
international law: Spa Imprese Marittime Frassinettiv Repubblica Araba di Libia, AJ, 77 (1983), 
p 163. 

conclusions justify the assertion that foreign legislation which is contrary to  
international law may properly be treated as a nullity and, with regard to rights 
of property, as incapable of transferring title to  the state concerned either within 
its territory or  outside it. Where courts have expressly reached the conclusion 
that the law (or the action taken under it) was contrary to international law, they 
have in most cases declined to give effect to  it.16 However, some courts," while 
not expressly deciding that the foreign legislation in question violated interna- 
tional law (and thus not actually giving effect to  it despite such a violation) have 
suggested that even if it were contrary to  international law effect should never- 
theless be given to it; or, having found the law contrary to international law, have 
said that on that ground alone it should not be denied effect, although going on to 
deny it effect on some other ground. In such cases the court has tended to regard 
questions of the violation of international law, and suitable redress therefor, as an 
inter-governmental rather than a judicial matter, particularly since the interna- 
tional remedy for a taking of property pursuant to  legislation in breach of 
international law is not necessarily invalidity of that law or non-recognition of a 
private law title to  property, but more often the payment of damages to the 
injured state. 

Courts may be under a constitutional compulsion to give effect to  the law of 
their own sovereign legislature even if violative of international law - although 
they will not lightly impute to  it the intention to violate international law" and 
although in some countries courts have in fact the ower to refuse to give effect 
to national leeislation contrary to international lawPs- but there is no compelling 
reason why h e y  should assiit in giving effect to  violations of international law 
by a foreign legislature. In the absence of compulsory~jurisdiction of internation- 

l 8  See § 20. 
l9 See § 19. 

@'f * 
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a1 tribunals and having regard to the prohibition, under the Charter of the United 
Nations and elsewhere, of compulsive means of enforcement of international law 
by national action, municipal courts may on occasions provide the only means 
for securing respect for international law in this and other spheres. Principle does 
not countenance a rule which, by reference to  international law, obliges courts to 
endow with legal effect legislative and other acts of foreign states which are in 
violation of international law;" and in practice no such international obligation 
is regarded as existing. However, in view of the practice of states as revealed by 
the actions of their courts, some of which have been prepared to acknowledge 
legal effects of foreign acts in violation of international law, it probably cannot be 
said that international law forbids courts to give effect to  such a foreign act when 
to d o  so is in accordance with their own national laws.2' It  is in any case 
consistent with principle that such violations of international law on the part of 
foreign states ought not to be assumed in the absence of evidence of a cogent 
~haracter .~ '  Any complaint, on account of a judgment based on any such 
allegation, of the foreign state concerned is a suitable subject, at the request of 
that state, for international judicial determination. 

§ 114 State equality and non-discrimination Although states are equal as 
legal persons in international law, this equality does not require that in all matters 
a state must treat all other states in the same way. There is in customary 
international law no clearly established general obligation on a state not to 
differentiate between other states in the treatment it accords to  them.' The 
freedom of a state to  grant preferential treatment to certain states, o r  to  impose 

20 This is so, in particular, in countries in which international law is deemed to be part of municipal 
law. See 5 19. 

There & probably no substance in the argument that the review of-or refusal of recognition to 
- foreign legislation which is clearly contrary to international law constitutes a denial of the 
sovereignty of the foreign state in question. For it may be argued, with no less force, that the 
sovereignty of the state of the lex fori is put under strain if its courts are compelled to give effect to 
foreign legislation which is contrary to international law - especially if such legislation inflicts 
injury upon its nationals. 

" See Sociedad Minera el Teniente SA v Norddeutsche Afinerie A G  (1973), ILR, 73, p 230. 
22 Thus the rule noted at § 20, that, if possible, no intention to violate international law will be 

imputed to a statute, applies also to foreign legislation. ' The ILC has regarded non-discrimination as a 'general rule which follows from the equality of 
States' (YBILC (1958), ii, p 105), and as a 'general rule inherent in the sovereign equality of States' 
(YBILC (1961), ii, p 128). In the particular context of most-favoured-nation clauses the ILC has 
also referred to it as 'the general principle of non-discrimination', which 'may be considered as a 
general rule that can always be invoked by any State'; it has also referred to states being 'bound 
by the duty arising from the principle of non-discrimination' (YBILC (1978). ii, pt 2, pp 11,12) 
and being under a 'general duty not to discriminate between States' (ibid, p 24). But at the same 
time the ILC has observed that notwithstanding any such duty, 'States are free to grant special 
favours to other States on the ground of some special relationship of a geographic, economic, 
political or other nature', and that, because of 'the principle of the sovereignty of States and their 
liberty of action', other states cannot, apart from an international obligation specifically under- 
taken by the grantor state, claim to be entitled to the same special favours: this 'liberty includes 
the right of States togrant special favours to somestates and not to be bound by customary law to 
extend the same favours to others' (ibid, pp 12,24). But the ILC would appear to have regarded 
states as entitled, on the basis of the principle of non-discrimination, to enjoy the general 

disadvantageous arrangements on others, has long been a valued 
policy in the conduct of international r e l a t i ~ n s . ~  

Nevertheless, discrimination is widely regarded as undesirabl 
particular respects a rule of non-discrimination may exist, with 
are not clear. Thus a state party to a multilateral treaty may, as a 
duty to  perform treaties in good faith as well as of the equality of states parties to 
the treaty, be required to ap ly its terms equally to  all other parties. In some 
circumstances, particularly i P there is a strong element of arbitrariness in the 
different levels of treatment accorded by one state to  others, discrimination 
might constitute an abuse of righw3 States also have a 'duty to  co-operate with 
one another, irrespective of the differences in their political, economic and social 
systems, in the various spheres of international relations, in order to . .  . promote 
... international co-operation free from discrimination based on such 
 difference^'.^ 

Furthermore, a state may by treaty be under an obligation not to discriminate 
in the treatment it accords to  other parties to  the treaty in respect of the subject 
matter of the treaty. Such a provision has appeared in some major multilateral 
treaties prepared by the International Law Commission, since the Vienna 
Convention on Diplomatic Relations 1961.~ Several provisi ral 
Agreement on Tariffs and Trade (GATT) are based on non A 
particular kind of non-discrimination obligation is to  be fou ies 

non-discriminatory treatment accorded by the state in question toother states on aparwith them 
(ibid, p 12). 

Questions of equality of treatment and discrimination arise particularly in various aspects of 
international trade and eonomic relations. In this context see Hasan, Equalrty of Treatment and 
Trade Drsnimination in International Law (1968); Schwarzenberger, YB of World Affairs, 25 
(1971),pp 163-81; Kaplan, and Ramcharan, rbid, 26 (1972), pp267-85, and 286-313; Goldsmith 
and Sonderkotter, ibrd, 28 (1974), pp 262-77; Sutton, and Stoiber, ibid, 31 (1977), pp 190-216, 
117-35; Ramcharan, ibid, 32 (1978), pp 268-85; Partsch, ZoV, 45 (1985), pp 1-24. As to 
discriminatory exchange control measures, including the relwant provisions of the International 
Monetary Fund Agreement, see Fawcett, BY, 20 (1964), pp 32,55-8; Mann, The Legal Aspea of 
Money (4th ed, 1982), pp 476-82,496-9, 515-17, and 523-7. As to the GAIT,  see n 6; as to 
most-favoured-nation clauses, see § 669. 
As to economic pressure on other states, see generally § 129, nn 13-16. ' 6 124. 

' ~eclara t ion on Principles of International Law concerning Friendly Relations and Cooperation 
among States in accordance with the Charter of the United Nations (4th Principle), G A  Res 2625 
(XXV) (1970). To the extent that non-discrimination is inherent in the sovereign equality of 
states, acceptance of that principle (see § 107) would imply acceptance of a principle of non- 
discrimination. 
Article 47. See also Vienna Convention on Consular Relations 1963, Art 72; Convention on 
Special Missions 1969, Art 49; Vienna Convention on the Representation of States in their 
Relations with International Organisations 1975, Art 83. These various provisions are not 
uniform. 
See eg Arts XI11 and XIV. A key element of the G A I T  is Art I, which provides for general 
most-favoured-nation treatment as between the contracting parties, which accordingly estab- 
lishes (subject to numerous detailed rules) a regime of non-discrimination between them. See 
generally on the GAIT ,  Jackson, World Trade and the Law of GATT(l969); Dam, The GATT 
(1970); Hilf, Jacobs and Petersmann (eds), The European Community and GATT (1986); 
McGovern, International Trade Regulatron: GATT, the United States and the European 
Communtty (2nd ed, 1986). 
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containing a 'most-favoured nation' clause,' whereby the grantor state is obliged 
to accord the state benefiting from such a clause whatever enhanced level of 
treatment the grantor provides to third states. Treaty obligations not to dis- 
criminate are sometimes in general terms, and sometimes related to specific 
grounds of possible discrimination (most usually in this context, nationality or 
national origin). " r 

Treaties may not only create obligations not to discriminate, but may also 
impose on the parties obligations to discriminate positively in favour of another 
state o r  group of states. Such a situation arises, for example, where a state is 
obliged by treaty to give preferential treatment exclusively to another state or 
states,* for example as between the members of a customs union. More generally, 
discrimination by way of granting specially favourable treatment to developing 
countries has come to be seen as a means whereby developed countries can assist 
developing countries in their efforts to make economic progress. Such positive 
discrimination in favour of develoving countries is reflected in the Charter of 
Economic Rights and Duties of ~ t A t e 2  and the grant of special preferences to 
such states underlies the successive LomC Conventions concluded between the 
EEC and certain other states. 

The meaning of 'discrimination' in this context may need clarification. Mere 
differences of treatment d o  not necessarily constitute discrimination: to impose 
on a state with a notoriously bad economic and financial record harsher terms for 
an inter-governmental loan than are imposed on a state with an excellent record 
in those respects is not discriminatory. While everything depends on the particu- 
lar circumstances of each case, discrimination may in general be said to arise 
where those who are in all material respects the same are treated differently, or 
where those who are in material respects different are treated in the same way.'' 
While treaties usually refer to 'discrimination' or 'non-discrimination' without 
definition, they d o  sometimes go some way to explaining the meaning of those 
terms, as by specifying at least some particular circumstances which do, or do  
not, involve discrimination. Thus some of the maior multilateral treaties ore- 

1 

pared by the International Law Commission provide that discrimination is not 
regarded as taking place where the state applies any of the provisions of the treaty 
restrictively because of a restrictive application of that provision by the other 
state concerned, or where by agreement states extend to each other treatment 
different from that which is required by the treaty." 

' See generally § 669. 
As to those preferences which are permitted under the GATT, particularly Art 1.2-4, see 
Jackson, World Trade and the Law of GATT (l969), pp 264-72. See also as to Commonwealth 
preferences, § 669, n 39. 
See § 106, nn 6 and 9. See also Art 204 of the Law of the Sea Convention 1982; Art 5(1) of the 
Montreal Protocol on Substances that Deplete the Ozone Layer 1987 (ILM, 26 (I%'), p 1541). It 
may also be noted that many treaty obligations which are qualified by phrases such as 'as soon as 
possible' or 'as soon as practicable' may be intended to impose a less onerous obligation on those 
states whose economic capacities are limited than on other states: see ILA, Report of the 63rd 
Conference (1988), pp 254-8. 

lo See Italy v Commission [I9631 ECR 165, 178; and Goldsmith and Sonderkotter, YB of World 
Affairs, 28 (1974), pp 262, 264-9. " Vienna Convention of Diplomatic Relations 1961, Art 47.2; Vienna Convention on Consular 
Relations 1963, Art 72.2; Convention on Special Missions 1969, Art 49. See Briggs, AJ, 56 (1962), 

Although not directly related to the equality of states, it is convenient to note 
here that a state may also be under a duty of non-discrimination in respect of the 
treatment it accords to individuals within its jurisdiction. Such a duty arises 
particularly in respect of human rights, for example under the UN Covenants of 
1966 on Civil and Political Rights, and on Economic and Social Rights, and 
under the Convention on the Elimination of All Forms of Discrimination against 
Women 1979. Such non-discrimination is considered more fully elsewhere.'* 
Similarly, questions may arise as to the treatment a state accords to aliens 
compared with the treatment it accords its own nationals; this also raises issues 
considered more fully elsewhere.I3 

Dickinson, AJ, 22 (1928), pp 840-4 Quadri, Rivista, 34 (1942), pp 161-89 Satow, 
pp 9-1 1,20-37. 

§ 115 Consequences of the  dignity of states Traditional international law has 
ascribed certain legal consequences to  the dignity of states as inherent in their 
international personality. These are chiefly the right to  demand that their Heads 
of State shall not be libelled and slandered; that their Heads of State and likewise 
their diplomatic envoys shall be granted special treatment when abroad, and that 
at home and abroad in the official intercourse with representatives of foreign 
states they shall be granted certain titles; that their warships shall be granted 
certain privileges when in foreign waters; that their symbols of authority, such as 
flags and coats of arms, shall not be used improperly and shall not be treated with 
disrespect on the part of other states.' But while a government of a state, its 
organs, and its servants are bound in this matter by duties of respect and 
restraint, it is doubtful whether, apart from obligations in such matters as the 
protection of diplomatic and consular property, a state is bound to prevent its 
subjects from committing acts which violate the dignity of foreign states, and to 
punish them for acts of that kind which it was unable to prevent. There is, of 
course, nothing to prevent a state from enacting legislation calculated to ensure 
respect for the dignity of other states, and many have done so.2 

pp 475-82. But cf Vienna Convention on the Representation of States in their Relations with 
International Organisations 1975, Art 83, which provides for non-discrimination in the applica- 
tion of the Convention, but without the further provision included in the other three Conven- 
tions. 

I*  See 9s 439-41. 
I' See § 409. 

See Hackworth, ii, § 127. See also Watts, BY, 33 (1957), at p 71, as regards respect due to the 
national flag flown by merchant ships. Often individuals or mobs express their disagreement 
with, or disapproval of, the policies or actions of a foreign state by burning its flag (sometimes in 
conjunction with attacks on that state's diplomatic, consular or other property): for action taken 
as a result of such incidents see eg Whiteman, Digest, 5, pp 174, 178-81. As to the status of the 
UN flag, see UN Juridical YB (1971), p 186, and (1973), pp 136-7. 
As to English law see R v Peltter, 28 St Tr 529 (1803); R v Vint, 27 St Tr 627 (1 799); R v Gordon, 
22 St Tr 177,213 (1787); R v Most (1881) 7 Q B D  244; R v D'Eon, 1 WBl 510 (1764). But some 
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Mere criticism of policy, judgment concerning the past attitude of states and 
their rulers, o r  utterances of moral indignation condemning immoral acts of 
foreign governments and their Heads of State, need neither be suppressed nor 
punished.3 The position is different when the persons in question are in gov- 
ernmental service o r  otherwise associated with the government of the country.4 
It  was formerly often considered that it would be contrary to  the dignity of a 
state for it to  be subject to the jurisdiction of the courts of another state, but this 
is no longer the case at least as regards acts performed by states iure gestionis.5 

In 1949 the General Assembly of the United Nations approved, but did not 
open for signature, a Convention of the International Transmission of News and 
the Right of C o r r e ~ t i o n . ~  The Convention provides for some, not altogether 

of these cases are exceptional. For some older Reports by the Law Officers of the Crown, 
see McNair, Opinions (1966), i, pp 10-14; and see also Parry, BDIL, 6, pp 69-70, and 7, pp 
84-90. 

As to theUS, see Hackworth, ii, § 129; Whiteman, Digest, 5, § 9; Zaimiv UnitedStates (1973), 
ILR, 61, p 601. For legislative provisions of a number of countries, see Preuss, AJ, 28 (1934), 
p 650; see also Dickinson, AJ, 22 (192R), pp 840-44; Swiss Federal Code, Arts 296-7. 

Art 8(2)of the Lateran Treaty 1929 provides for the punishment of offences in Italy against the 
Pope, by speech, act or in writing: for some cases arising tinder that provision, see RG, 63 (1959), 
pp 102-4. For a distinction between insulting Adolf Hitler as Head of the German State and 
insulting him as Leader of the National Socialist Pa*, see Public Prosecutor v G (AD, 8 
( 1  935-37), N o  11); Public Prosecutor v B (ibid, p 25); the yecision of the Spanish Supreme Court 
referred to in the Note at AD, 9 (1938-40), p 9; and PubluProsecutor v 0 ,  AD, 11 (1919-42), No 
5. See also Public Prosecutor v TJ, ILR, 21 (1954), p 10. In Monaco v Monaco the court rejected 
the submission that it would be contrary to the dignity of the Head of a State to award him costs 
in an action in which he has been successful: (1937) 157TLR231; ibid, N o  9. See also Defamation 
(Spain) Case, AD, 9 (1938-40), No  3; Re Rivera Calmet, ILR, 18 (1951), N o  10; JAM v Public 
Prosecutor (1969), ILR, 73, p 387; Kolingba v Delpqy (1985), AFDI, 32 (1986), p 951 (dismissing 
a complaint against a libel on a Head of State). See also RG, 72 (1968). p 204, as to slogans 
insulting a foreign Head of State; ibid, pp 1086-7, as to a film critical of a foreign Head of State; 
and RG, 92 (1988), p 730 1, for action taken by Switzerland to prevent the publication of 
offensive criticism oP~resident  Mobutu of Zaire. See also 4 451, n. 4. 

The use of a foreign state's, or foreign Head of State's, coat of arms or flag as pan  of a 
commercial trade mark by private traders has sometimes been the subject of protest o r  legal 
proceedings to prevent such use. See eg Trade Mark (Heads of Foreign States) Case, AD, 8 
(1935-37), N o  10 (holding there to be 'a rule of international law according to which images of 
heads of foreign States may not be used for commercial purposes'); Manufaaura de Tibacos 
Piccardo v Amministrazione Autonoma dei MonopolidiStato, AD, 10 (1941-42), N o  3; Piccardo 
y Cia, Ltda, SA v Tabacchi Italiani SA, AD, 12 (1943-45), N o  1. 
See Lauterpacht, AJ, 22 (1928), pp 114, 115, and Grotius Society, 13 (1928), pp 143-63, and R v 
Antonelliand Barberi (1905) 70 J P  4; Fleischmann, Liszt, § 13 (n 19); and Wright, AJ, 48 (1954), 
pp 616-26. See also Fiscal v Zamora, AD, 9 (1938-40), N o  5; and, for a distinction between 
criticism and intentional insult, JAM v Public Prosecutor (1969), ILR, 73, p 387. ' Thus, when in January 1931 General Butler, of the US Army, made at a banquet disparaging 
statements concerning the Italian Prime Minister, Italy complained. The US Government 
thereupon expressed their regret at this unauthorised action on the pan  of an officer on active 
duty and reprimanded General Butler. See on this incident Stowell, AJ, 25 (1931), pp 321-24. 

For a number of similar incidents, as well as incidents involving mere criticism of foreign states 
and their policies, see Whiteman, Digest, 5, pp 154-70. See also RG, 82 (1978), p 893, for aprotest 
by Finland to Sweden regarding the circulation in Sweden of pamphlets critic~sing the President 
of Finland. 
See eg the observations of the Italian Court of Cassation (United Chambers) in Borga v Russian 
Trade Delegation, ILR, 22 (1955), pp 235,238; and theobservations of Denning LJ in Rahintoola 
v Nizam of Hyderabad [I9581 AC 379, 418. See generally § 110. 
GA Res 277 (111). 

Dignity 381 

! kffective, remedy with regard t o  publication abroad of news despatches which, in 
1 the view of the complaining state, are either false and distorted or are 'capable of 

injuring its relations with other States o r  its national prestige or  dignity'. In such 
tases the complaining state may submit to  the state where the despatch is 

;i bublished its own version of the facts. The obligation of the latter is limited to the 
iransmission of the corrected version to the i e w s  agency responsible for the 

"riginal publication. If the correction is not published, the Secretary-General of 
f ihe United Nations is under an obligation to give publicity, through the informa- 
l '  fion channels at his disposal, both to the corrected version and to the original 

despatch and any comment of the government where the despatch wac 
8 p u b l i ~ h e d . ~  In 1952 the General Assembly separated from this Convention the 

I $ Brovisions relating to the right of correction, and constituted them as a separate 
F Convention on the International Right of C o r r e c t i ~ n . ~  

I i 
E ; 
k .  

' 1 , s  116 Maritime ceremonials Connected with the dignity of states are the 
, j, fnaritime ceremonials' between vessels, and between vessels and shore installa 

tions which belong to different states. In former times discord and jealousy 
f dxisted between states regarding such ceremonials, since they were looked upon 
1 j s  means of maintaining the superiority of one state over another. Nowadays so 
; b r  as the open sea is concerned, they are considered as mere acts of courtesy 
i i. recognising , . the dignity of states. Maritime ceremonials are carried out by dip- 

mg flags o r  striking sails o r  firing guns. International law prescribes no right to 
fuch ceremonials between vessels meeting on  the high seas. They are rather I 

( hat ter  of courtesy and international usage, in honour of the national flag; o r  they 
h a y  result from special conventions o r  national laws of those states under whose 
flags the vessels sail. In particular n o  state has a right to  require a salute from 
foreign merchant vessels for its warships on the high seas.2 But so far as concerns 
the territorial sea, littoral states can make laws concerning maritime ceremonials 
to  be observed by foreign vessek3 

I ' See Whitton, AJ, 44 (1950), pp 141-5. * GA Res 630 (VII). The Convention entered into force on 24 August 1962. The rematning 
provisions have not vet been reconstituted into a convention dealing with the gathermg and 

B international transmasion of news. 

e right to reply o r  make a 
correction; on this provision, see the Adv' merican Coun  of Human 
Rights on Enforceability of the Right to 
See Satow, pp 36-7; Colombos, Internati 967), pp 53-5.166-7; and 
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INDEPENDENCE AND TERRITORIAL AND PERSONALl 
AUTHORITY 4 
Gamer, American Political Science Review (February 1925), pp 1-24 Pella, Hag R, 33 
(1930), iii, pp 677-830 Delbez, RG, 37 (1930), pp 461-75 Preuss, ibid, 40 (1933), pp 
606-45 DeLupis, International Law and the Independent State (2nd ed, 1987), pp 
3-138. 

§ 117 Independence and territorial and personal authority, as aspects of 
sovereignty Sovereignty has different aspects.' Inasmuch as it excludes subjec- 
tion to any other authority, and in particular the authority of another state, 
sovereignty is independence. It is external independence with regard to the 
liberty of action outside its borders. It is internal independence with regard to 
the liberty of action of a state inside its borders. As comprising the power of a 
state to exercise supreme authority over all persons and things within its terri- 
tory, sovereignty involves territorial authority (dominiurn, territorial 
sovereignty).2 As comprising the power of a state to exercise su reme authority 
over its citizens at home and abroad, it involves personal auth rity (imperium, 
political sovereignty). 

l 
Independence, and territorial and personal authority, are the three main 

aspects of the sovereignty of a state. a 

, 
i 4 
E; 
k L f  

§ 118 Consequences of independence and territorial and persbnal author- 
ity All states are under an international legal obligation noa ts commit any 
violation of the independence, or territorial or personal authority, of any other 
state. In consequence of its external independence a state can, unless restricted by 
customary law or by treaty,' manage its international affairs accpr ing to discre- 4 tion; thus, for example, it can enter into alliances and conclude o t h q  treaties, and 
send and receive diplomatic envoys. While independence is a uklity of state- 
hood in the nature of a right it may, in certain circumstances,%epome a duty, 
since a state may by treaty bind itself not to part with or  impair its independence. 
Thus in Article 88 of the Treaty of St Germain 1919, Austria's iqdependence was 
declared to be inalienable and she undertook to abstain from any,act which might 
directly or indirectly compromise her independence, in particular by participat- 
ing in the affairs of another state; that undertaking was repeated! and to some 
extent amplified in the Geneva Protocol of 1922. When a custonjs upion between 
Austria and Germany was proposed the Permanent Court ofJnternationa1 
Justice was asked for an Advisory Opinion, and it held that the proposed 

k d 

For a judicial discussion of these aspects see R v Jacobus Chrrstzan, BY (19251, d p  21 1-19, and in 
JCL, 3rd series, 6 (1924), pp 245-254. See also 5 34. i In the Island of Palmas case (1928), Huber (sole arbitrator) said: 'Sovereign in the relations 
between States signlhes independence. Independence in regard to a portidn.$the globe is the 
right to exercise therein, to the exclusion of any other State, the functions of 
pp 829, 838. 
But see Westlake, i, pp 86-7. 

See § 120. 

customs union would not be compatible with Austria's obligations to maintain 
its independen~e.~ Cyprus has similarly undertaken, in the Treaty of Guarantee 
concluded with Greece, Turkey and the United Kingdom in 1960, to maintain its 
independence and not to participate, in whole or in part, in any political or  
economic union with any state what~oever.~ 

In consequence of its internal independence and territorial authority, a state 
can adopt any constitution it likes,4 arrange its administration in any way it 

' Austro-German Customs Unron Case (1931), PCIJ, Serles A/B, No41 E~gh t  judges held that the 
proposed unron would not be compattble wlth the Geneva Protocol, seven of those elght held 
that lt would also not be compat~ble wlth the Treaty of St German The Court s a d  that, for 
purposes of A n  88 of the Treaty, the lndependence of Austrla 'must be understood to mean the 
continued existence of Austrla wtthln her present frontiers as a separate State wlth sole rlght of 
decision In all matters economic, polltical, financlal or other w ~ t h  the result that that indepen- 
dence IS violated, as soon as there IS any vlolatlon thereof, either ~n the economic, pol~t~cal,  or any 
other field, these different aspects of lndependence belng Inpractlceone and ~nd~vlstble'(at p 45). 
The lndivldual Oplnion of Judge Anzllott~ contains, in addltlon to weighty reasons In support of 
part of the Court's Oplnlon, some lnterestlng observatrons on the effect of restrlcuons of state 
sovereignty on 11s lndependence (pp 57-9) For the hterature, to a large extent crrtlcal, on thls 
case, see vol I1 of thls work (7th ed), § 25ag. As to Austna's present status, see 5 98. In the context 
of the lmpact of powers of the European Communlt~es upon the sovereignty of member states 11 
was noted by the Irlsh Supreme Court that 'the freedom to formulate forelgn pohcy IS just as 
much a mark of soverelgnty as the freedom to form economlc poLcy and the freedom to legrslate' 
(at p. 723), and that 'soverelgnty In thls context 1s the unfettered rtght to deade: to say yes o r  no' 
(at p. 713): Crotty v An Taorseach [I9871 2 CMLR 666; and see 9 19, n 85. 

See also the varlous treattes of the US w ~ t h  some of the republics in the Caribbean wh~ch gave 
the US the rlght of lnterventlon to preserve the lndependence of these republ~cs and obhged the 
latter not to conclude any treaty endangering thelr lndependence o r  providing for a cesslon of 
thelr territory to a foreign power (see eg the Treaty of 16 September 1915, wlth Ham, AJ, 10 
(1916), Suppl, p 234, and AJ, 16 (1922), pp 607-10) 

' See following note ' 'A State's domestlc polrcy falls wlthln ~ t s  excluswe jurlsdlctton, provided of course that lt does 
not vrolate any obllgat~on of rnternatlonal law Every State possesses a fundamental rlght to 
choose and implement its own polltical, economlc and socral systems': Mrhtary and Paramrhtary 
Anrvrtres Case, ICJ Rep (1986), p 131, see also pp 108, 133. See also the third prlnclple of the 
Declaration on Prlnc~ples of lnternatlonal Law concerning Frlendly Relations and Cooperat~on 
among States, whlch st~pulates that 'Every State has an mallenable rlght to choose its polltlcal, 
economlc, soclal and cultural systems, wlthout Interfereme In any form by another State': GA 
Res 2625 (XXV) (1970). 

But Internal polmcal and soctal arrangements mlght nevertheless be a matter of legltlmate 
concern to the lnternatlonal community, as for example where they lnfrlnge some overrrdlng 
prlnclple o r  rule of lnternatlonal law Thus the Secur~ty Councll declared null and vold a 
proposed new Constltutlon adopted by South Afrlca (Res 554/1984, repeated by the General 
Assembly In Res 39/2 of 28 September 1984: see UNYB (1984), pp 157-63), and slmllarly 
declared null and vold the establishment by South Afrlca In Nam~bla of an lnterlm government 
and Leg~slatlve Assembly (§ 88, n 47). Note also, for example, the restraints tmposed upon 
Cyprus In thls respect by vlrtue of the trlpartlte guarantee of thestate of affalrs established by the 
Bas~c Articles of 11s Constltutlon: TS N o  5 (1961), and see § 40, n 4, and § 131, n 4 See BPIL 
(1964), p 126, for representatlons made by the UK and Turkey when Cyprus introduced 
compulsory mllltary servlce ~nconslstently wlth the relevant constrtutlonal provlslons. Mem- 
bershrp of an organisatron may also Impose certaln restraints upon a state's freedom to adopt 
whatever form of government 11 chooses: thus the exclusion of the Government of Cuba from 
the Inter-American system by the Puntadel Este meeangm 1962 was on the basis that 'adherence 
by any member of the Organisatlon of Amertcan States to Marxlsm-Lenlntsm 1s lncompat~ble 
with the principles and objectives of the Inter-Amencan system' (see AJ, 5 
also Fenwick, rbrd, pp 469-74). 
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thinks fit, enact such laws as it pleases, organise its forces pn land and sea, build 
and pull down military installa$ons, adoptany commerciaipolicy it likes, and so 
on - subiect alwavs. of course. to  restrictions i m ~ o s e d  bv rules of customarv 
international law'o; by treaties binding upon i;. ~ c c o i d j n ~  to the maxi*, 
quidquid est in territorio est etiam de territorio, all individuals and all property 
within the territory of a state are under its dominion and sway, and foreign 
individuals and property fall at once under the territorial authority of a state 
when they cross its frontier. Aliens residing in a state can therefore be compelled 
to  pay rates and taxes, and to serve in the police under the same conditions as 
citizens for the purpose of maintaining order and safety, and even in certain 
circumstances to serve in its military  force^.^ But aliens may be expelled, o r  not 
received at all. O n  the other hand, hospitality -or  'territorial asylum'6 - may be 
granted to them, provided they abstain from making the hospitable territory the 
basis for attempts against a foreign state.' And a state can through naturalisation 
adopt foreign nationals residing on its territory without the consent of the home 
state, provided the individuals themselves give their consent.* 

The territorial authority of a state over everything within its territory includes 
sovereignty over the state's natural resources, such as mineral deposits? There 
has been much controversy over the consequences flowing from that sovereign- 
ty, particularly as to  the state's entitlement, by virtue of that sovereignty, to 
expropriate the assets in its territory of foreign undertahqgs engaged, with its 
agreement, in the exploitation of those reso~rces . '~  + I 

In consequence of its personal authority, a state can treat its nationals accord- 
ing to discretion subject always to  the requirements of international law and 
especially of human rights," and it retains its power evenover such nationals as 

It was held by the PCIJ in 1932, in the Case concerntng the ~nterpretatton of the Statute of the 
Memel Temtory, that the grant of autonomy to a territorial unit does not result in a division of 
sovereignty ~n a way disturbing the unity of the state: PCIJ, Series A/B, N o  49, p 313. The fact 
that the final appellate tribunal of a state is a body with its seat in anqther state is not necessarily 
inconsistent with the first state's independence: see § 78, n 15. Nor js the fact that a state's 
constitution is a law of another state and can only be amended by that other state's legislative 
process (as was the case until 1982 with Canada, whose constitution yas dstablished in the British 
North America Act 1867-1964, being Acts of the British Parliamqnt:,see S 34, n 9). 
See 404, n 12. c 

See § 402. i 

' See § 122. ! i 
See $9 386-7. 
Special problems arise where a fluid resource, such as natural gas or'hydrocarbon deposits, 
extends beyond the land frontier of the state, particularly where it extends beneath the land 
frontier of one or  more other states. See the 1978 Report of the VNEP Inter-governmental 
Workmg Group, ILM, 17 (1978), pp 1091,1094-9; Lagoni, AJ, 73 (1979), pp 215-43; Utton and 
Teclaff (eds), Trans-boundaty Resources Law (1987); Brit Inst of ,I*ntr and Comp Law, Joint 
Development of Ofihore 011 and Gas (vol 1, 1989; vol 2 (ed Fok), i990). For examples of 
agreements between the two states concerned in such a situation s q  the UK-Norway Agree- 
ments relating to the Frigg Field Reservoir 1976 (TS N o  113 (1977)) (6" which see Manin, AFDI, 
24 (1978), pp 792-809), the Murchison Field Reservoir 1979 (TS No39  (1981)) and the Statfjord 
Field Reservoirs 1979 (TS N o  44 (1981)), concerning the exploitatipn of oil and gas reservoirs 
extending beneath their adjacent areas of continental shelf in the North Sea; and Art 3 of the 
UK-Republic of Ireland Agreement concerning the Delimitation of:&~as of Continental Shelf 
between the Two Countries 1988 (TS N o  20 (1990)). 

'O See generally 407; and dso  § 106, on the 'New Internationd Ecpn~mic Order'. 
" Including in particular treaties for the protection of minorities, tha g ~ e r a l  obligations of the 

L ,  
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emigrate without thereby losing their citizenship. A stat 
its citizens abroad to return home and fulfil their militar 
them to pay rates and taxes, and can punish them on the 
have committed abroad.'' 

§ 119 Violations of independence and territorial and personal authority The 
duty of every state itself to abstain, and to prevent its agents and, in certain cases, 
nationals, from committing any violation' of another state's independence or  
territorial integrity o r  personal authority is correlative to  the corresponding 
right possessed by other states. In the Lotus case the Permanent Court of 
International Justice stated that 'the first and foremost restriction imposed by 
international law upon a State is that, failing the existence of a permissive rule to  
the contrary, it may not exercise its power in any form in the territory of another 
State';* and in the Corfu Channel case the International Court of Justice 
observed that 'between independent States, respect for territorial sovereignty is 
an essential foundation of international  relation^'.^ 

However, not all acts performed by one state in the territory of another 
involve a violation of sovereignty. Thus no violation of the territorial state's 
sovereignty is involved if another state buys a house there, o r  concludes a 
commercial transaction there. Such acts are unlikely to  involve the exercise of a 
state's sovereign authority o r  derogate from the sovereign authority of the 
territorial state. Similarly, even if a state does exercise its sovereign authority in 
another state, if that other state consents there will be no derogation from its 
sovereign authority and thus n o  violation of its territorial  authori it^.^ 

It is not feasible to  enumerate all such actions as might constitute a breach of a 
state's duty not to  violate another state's independence or  
authority. But it is useful to give some illustrative examples 

But see § 123, n 2. 

PCIJ, Series A, No 10, p 18. 

and attacking targets in Nicaraguan territory (see especially pp 127-9). 
' Seen11. 

As to various aspects of state action to enforce abroad compliance with its laws, see Mann, Hag 
R, 111 (1964), i, at pp 127-58, with particular reference to the use of physical force in another 
state; the peaceable ~erformance of acts of state authority (service of documents, taking evidence, 
notarial functions); the conduct of investigations to enforce its criminal, administrative or  fiscal 
jurisdiction; and resort by a state to the courts of another state to enforce its ~ u b l i c  or  sovereign 
rights. See also Akehurst, BY, 46 (1972-73), at pp 145-51; and see Public Prosecutor v Van H, 
ILR, 19 (1952), N o  49; Service of Summons in Criminal Proceedings (AustrG) Case (1961), ILR, 
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of treaty provisions to the contrary, a state is not allowed to intervene in the 
management of the internal o r  international affairs of other states, o r  to prevent 
them from doing or  to  compel them to d o  certain acts in their domestic relations 
o r  international intercourse. A state is not allowed to send its troops> its 
warships,' o r  its police forces into o r  through foreign territory, o r  its aircraft 
over it,' o r  to  carry out official investigations on foreign territory9 or to let its 
agents conduct clandestine operations there,'' o r  to  exercise an act of administra- 
tion o r  iurisdiction on foreign territory, without permission." Thus it will 

Even an accid'ental crossing of the frontier is a violation of territorial sovereignty. For an incident 
in 1963 when the UK apologised to the Yemen for, and paid compensation for damages 
occurring as a result of, an accidental crossing of the frontier by British troops, see BPIL (1963), 
p 103. For an inca ent involving a protest by Austria against ?he shooting by Czechoslovakia 
border guards of a efugee who had already escaped on to Austrian territory, see RG, 89 (1985), 
D 403 

1 
r 

The Securiry Council, in condemning a state for violating the ierritory of another state, has 
sometimes called for the payment of compensation or other a p f i r ~ r i a t e  redress by the transgres- 
sor. See eg Res 189 (1964) (incursions into Cambodia by South Vietnamese forces); Res 262 
(1968) (Israeli raid on Beirut airport); Res 290 (1970) (incursion of Portuguese forces into 
Guinea); Res 387 (1976) (incursion of South African forces into Angola); Res 455 (1979) 
(incursion of Southern Rhodesian forces into Zambia); Res 487 (1981) (Israeli attack into Iraq). 
As to a warship's right of innocent passage through territorial waters of another state, see 4 201. 
As to unauthorised incursions'by Soviet submarines into Swehish waters in 1981 and 1982, see 
RG 86 (1982), pp 398-405; 87 (1983), pp 218-19, 451-2, and 900-901. 
See § 218ff. O n  the incident in 1960 concerning the shooting &wn of an American military 
aircraft flying over the Soviet Union, and the trial of its pilot, see Wright, AJ, 54 (1960), pp 
836-54. In 1973 the action of Israeli military aircraft in intercepting a Lebanese airliner in 
Lebanese airspace and forcing it to land in Israel was condemned by the Security Council: see SC 
Res 337 (1973); UNYB (1973), pp 249-52; and, for action in ICAO, ibid, pp 947, 948. 
See eg RG, 84 (1980), pp 1129-31 and 89 (1985). pp 791-2, as tp the arrest in Switzerland of two 
French customs officials engaged in investigative work on Swiss territory. See also RG, 88 (1984), 
pp  711-12 (protest against activities of French customs officials in Switzerland), and p 725 
(protest against various activities of Italian officials in Swit'ierlqnd). As to the illegal abduction of 
a person from the territory of one state by the authorities of adother, see n 13. 

lo See eg as to the unauthorised operations in France of Spanish qouhter-terrorist officials, RG, 88 
(1984), p 454, and 90 (1986), p 974; and as to operations by Italianagenrs in Switzerland, RG, 89 
(1985), p 460. See also 165, n 5, para 3, as to the operations t$.Erench agents in New Zealand 
leading to the sinking of the 'Rainbow Warrior'. See generally Glennon, Ham ILJ, 25 (1984), pp 
1-42; and § 569, as to spies. It sometimes happens that such a'etiv'ities are carried out by people 
with diplomatic o r  consular status: such activities are incompatible with that status: see § 487. 
See § 123. Neighbouring states often give one another permissi,on to act in each other's territory; 
for instance, one state may permit the customs officers of another state to be stationed at a 
railway station in the former's territory for the purpose of e++ng the luggage of travellers. 
See German Railway Station at Basle Case, decided by a Gerhan Court in June 1928: AD 
(1927-28). N o  90; and see Vali, Servitudes of ~nternational L ~ W  (2nd ed, 1958), pp 125-34; as to 
the functions of South African railway police in respect of the.railway in Bechuanaland, see 
Parliamentary Debates (Commons), vol686, col43 (written wsdvers, 9 December 1963); as to 
Canadian and US drugs investigation officials in each  other:^ territories, see ILM, 27 (1988), 
p 403; as to an agreement for the operation of certain French And Italian officials in each other's 
territories see RG, 87 (1983), p 417; and as to French customs officials on certain trains in 
Switzerland, see RG, 90 (1986), p 450. When in 1988 the USA and USSR concluded an agreement 
including provision for the inspection by their officials of the o+$r's nuclear missiles, some of 
the missiles being held at bases in third states, the consent of h o s e  third states was necessary to 
allow for ins ections on their territories: see ILM, 27 (l988), pp5$,67. See also Hackworth, ii, $9 
150, 151 a n h 5 3 ;  and Mann, Hag R, 111 (1964), i, p 127ff./:.;$: : 

As to the exercise in a foreign state of judicial authority, w F g j s  an aspect of sovereignty, see 
i .' 
i,. , ! . 2 
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normally be a violation of the territorial sovereignty of a state for the police o r  
military forces of another state to pursue criminals o r  rebel forces who flee over 
the frontier of a neighbouring state; and it is nonetheless k violation if the police 
or military forces are acting on the basis of 'hot pursuit' analogous to that 
accepted in maritime matters,I2 for In that context the right of 'hot pursuit' 
involves no violation of territorial sovereignty since it ceases at the outer limit of 
another state's territorial sea. The violation of the territdrial sovereignty of the 
neighbouring state into which the pursuers enter may occasionally be justified 
on rounds of self-defence or  by the failure o r  inability of the invaded state to 
fultl the duties of control over its territory which are the corollary of its rights of 
territorial sovereignty. Such pursuit on land is, however, a form of self-help 
which is now mostly unlawful.13 It is also a breach of international law for a state 

Biria v Kiardo (1967), ILR, 45, p 53; Sorge v City of New York, AJ, 63 (1969), p 146; Re C d n e b ~  
(1%9), ILR, 71, p 222; Re Westinghouse Uranirrm Contract [I978112 WLR 81,90; Cdse dg.un,t 
Buscetta, AJ, 77 (1983), p 164. In the course of US proceedings'hhich were the subject of 
litigation in the UK a US judge sat in the US Embassy in Londgn to hear witnesses whose 
attendance had been required by an order of a UK court: in the, House of Lords Viscount 
Dilhorne made the point that the witnesses had not thereby become subject to the US court's 
iurisdiction (Rio Tinto Zinc Corpn v Westrnfhouse Electric Corpn [I9781 AC 547,628; and see 
:x', ICLQ, '27 (1978). pp 446,450) 

In January 1986 an Austrahan Royal Comm~ss~on sat and took ev~dence In the UK, wrth 
permiss~on of the Brit~sh Government Vtsits to the UK by an offic~al of a fore~gn state, actmg In 
that capacity, to check the books of UK companies requlrr the prior permlssron of the UK 
Government: Parlumentary Debates (Commons), vol I1 1, col204 (wntten answers, 24 I-ebru- 
ary 1987). For gu~delmes ~ssued by the Forelgn and Commonwealth Office for the actlvmes In 
the UK of fore~gn law enforcement agents representmg fore~gn governments, see UKMIL, BY, 
58 (1987), p 591. States commonly allow fore~gn consuls to perform acts of admln~strat~on and 
Ju r~sd~c t~on  in their terrltorles see 99 544-8. 

The consent of one state to officials of another crossing Its terrirory, and the extent to wh~ch 
thts created r~ghts for the state to w h ~ h  the o f f i~~a l s  belonged, was ~ons~de red  by the 1CJ In the 
Case Concernrng R~ght of Passage over lndtan Territory, ICJ Rep (1960), p 6: see 238 

As to the exerclse of governmental author~ty In another state by la government-~n-exde there, 
wlth the consent of the host state, see § 42, n 4, as to the sltuatlon whlch arlses In cases of 
belligerent occupation, see vol 11 of thir work (7th ed), $§ 166-726, and as to the particular 
srtuatlon wh~ch arose In respect of Germany after the Second World War, see § 40, n 19ff As to 
forelgn armed forces v~sltrng a state w ~ t h  its consent, see $9 556-8 

" See § 294. 
l3 See Bowett, Self-Defence in international Law (1958), pp 38-41; ~rownl ie ,  ICLQ, 7 (1958), pp 

733-4. Although when states have pursued fugitives across a frontier they may try to defend 
their action by claiming to have been acting in 'hot pursuit', there has been no disposition on the 
part of other states to accept that any right of 'hot pursuit' exists. IL'or examples of 'hot pursuit' 
see RG, 82 (l978), p 855, for pursuit by Moroccan forces into ~ l ~ e r i a ;  Brownlie, ICLQ, 7 (l958), 
p 712, and Fraleigh in Inf~.rriutio~ral Luw of Civil War (ed Falk, 11971), p 206, for ~ u r s u i t  by 
French forces in Algeria into Tunisia; Corbett in ibid, pp 3997401 as to pursuit of (rebel) 
Vietcong raiders from South Vietnam into Carnbodia; UNYB (19<1), pp 113-16, as to pursuit of 
armed guerrilla bands into Zambia by South African forces; KG, 81 i(1979), p 475, as to pursuit by 
South African forces into Zambia; RG, 85 (1981), p 893, as to pursdit of offenders by Swisspolice 
into France; RG, 90 (1986), p 178, as to pursuit of guerrillas by Soufh African forces into Angola. 
In some of the above instances the incursion into the foreign stateis territory may have had less 
the character of 'hot pursuit' than of retaliatory or pre-ernptive a c h n  against persons habitually 
using that state's territory as a base from which to launch operatihis against the pursuing state: 
for consideration of the extent to which action on those may be justified, see 127. 

If officials improperly enter another state's territory they risk prosecution there: see RG, 93 
(1989), pp  660-61, as to the trial of French policemen in Belgium.; Note also the incident in July 
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without permission to send its agents into the territory of another state to  
apprehend persons accused of having committed a crime.l4 Where this has 
happened, the offending state should - and often does - hand over the person in 
question to the state in whose territory he was apprehended.I5 But states d o  not 

1989 when four Spanish customs officials in pursuit of suspected smugglers entered Gibraltar; 
although warrants were issued against them, there was no further action. 

'Hot pursuit' on land may occur with the consent of the territorial state, in which case no 
violation of territorial sovereignty will have occurred. See eg Santa Isabel Claims (1926), RIAA, 
iv, at pp 787-8; and the agreement of Iraq allowing Turkey to pursue Kurdish rebels up to 15 km 
into Iraq's territory (RG, 89 (1985), pp 455-6). See also the Benelux-France-Federal Republic 
of Germany Convention on the Gradual Suppression of Common Frontier Controls 1990 (the 
'Schengen Agreement'), Art 41 of which allows for 'hot pursuit' across land frontiers on certain 
conditions. .. .-- - - ~ - -  

I' The abduction of a person from a foreign state's territory may involve the responsibility of the 
abducting state under human rights treaties binding on it even though the acts complained of on 
the pan Gf its agents occurred in the territory of another state: see decisions of t h d ~ ~  Human 
Rights Committee in Celiberti de Casariego v Uruguay (1981), ILR, 68, p 41, and Lbpez v 
Uruguay (1981), ILR, 68, p 29. As to the possibility of a person seized in violation of internation- 
al law being entitled to petition the European Commission of Human Rights, see O'Higgins, -- 
BY, 36 (1960), pp 279, 291-3. 

l5  Thus Germany restored to Switzerland, in 1935, a certain Herr lacob-Salomon, an ex-German 
political refugee who had been abducted from Switzerland with the connivance of German 
officials. The case was submitted to arbitration, but soon after the commencement of the written 
proceedings Germany admitted in September 1935 that a state official 'acted in an inadmissible 
manner in this case' and surrendered Jacob to the Swiss authorities. For an account of this case 
and a survey of other cases of kidnapping of fugitives from justice on foreign territory, see 
Preuss, AJ, 29 (1935), pp 502-7, and ibid, 30 (1936), p 123. In 1961 South African police crossed 
the border into Basutoland and arrested Mr Ganyile, a South African national: the British 
Government protested, the South African Government apologised, and released Mr Ganyile, 
who sought compensation from the South African Government: Parliamentary Debates (Com- 
mons), vol652, cols 702-5 (29 January 1962). As to the apparent abduction of Mr Higgs from 
Northern Rhodesia to South Africa in 1964, and his subsequent release, see BPlL (1964), pp 
185-6. Similarly in 1972 South Africa returned to Lesotho Mr Mbale who had been seized there 
and taken to South Africa by four South African policemen who, according to a spokesman of 
the South African Department of Foreign Affairs, had been 'acting in a spirit of excessive zeal' 
(The Times, 29 November 1972). As to the request by the US Government to the authorities of 
the state of Florida for the release of a person seized in Canada and brought to Florida, see AJ, 78 
(1984), pp 207-9. 

Monetary compensation for a wrongful seizure was awarded by a US-Panama Arbitral 
Tribunal in the Colunjecase, who was seized in 1917(seeO'Higgins, BY, 36 (1960), at ~ 2 9 7 ,  n 1). 
Appropriate reparation for the wrong done would also include punishment of the abductors. In 
Vaccaro v Collier, the United States Marshal, an officer of the US who forcibly arrested in 
Canada and forcibly carried across the frontier a person wanted by the US police was found 
guilty of kidnapping. The court pointed out that an unlawful carrying of a person beyond the 
boundaries of a state to be dealt with by the laws of another state is aviolation of the sovereignty 
of the former: 51 F ( 2 4  17: AD (1929-30). N o  180. And see Vilhrealv Hammond ( I%+) ,  74 F 
(2nd) 503; AD (1933-34), N o  143, where the court in granting extradition of the prisoners 
accused of kidnapping certain persons in Mexico with the view to handing them over to the US 
authorities, pointed out that that act in any case constituted a violation of Mexican territorial 
sovereientv. .. .. --  

The ibdkt ion of Adolf Eichmann from Argentina to Israel in 1960so that hecould stand trial 
in Israel for crimes committed during the Second World War, was generally acknowledged to 
have constituted a violation of Argentina's territorial sovereignty. Argentina raised the matter in 
the Security Council which by I& 138 of 23 June 1960 'requtkted israel to  make appropriate 
reparation in accordance with the Charter of the United Nations and rules of international law'. 
O n  3 August 1960 Israel and Argentina issued a joint communiqui stating that they 'resolved to 
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11  always d o  i d ,  and the fugitive may be brought to  trial in the courts of the state 

whose agents'have seized him. The question then arises whether those courts 
should deciine jurisdiction because of the violation of international law involved 
in his seizure. National courts have generally not declined to exlercise jurisdiction 
over an accused who has been brought within their power by !mans of a seizure 
in violatiori of international law.16 I 

k r 
i ,  

I I 

regard as poked the incident which arose out of the action taken by cttizens of Israel which 
infringed the fundamental rights of the State of Argentina' (see ILR, 36, at p 59.) See generally on 
the Eichmahfi case, Silving, AJ, 55 (1961), pp 307-58; Green, MLR, 23 (1960). pp 507-15; 
Fawcett, SY,'38 (l962), pp 181-215; Lasok, ICLQ, 11 (1962), pp 355-74; Green, BY, 38 (l962), 
pp 457-71; Bapadatos, The Eichmann Trral(1964); Schwarzenberger, Iilternatronal Law and 
Order (l97l)d pp 237-51 ; Lador-Lederer, Israel YB on Human Rights, 141(1984), pp 54-79; and 
the bibliography in ILR, 36, at pp 342-4. For other aspects of the Eichmann case, see § 139, n 21. 
In Augdst 1973 an Israeli court sentenced to a term of imprisonment a ~ " r k i s h  national seized 
during an Isrheli raid in Lebanon: see RG, 78 (1974), pp 842-3. 

Fora ~ r i t i i h  protest to the Soviet Union in 1958 about thelandtng in theUK of seamen from a 
Russian vessel to search for one of their colleagues who had fled thevessel, see UK Contemporary 
Pranrce, VII, p 166 (ICLQ, 8 (1959)); see also Parlramentary Debates (Lords), vol 253, cols 
126-7 (14 Ndvember 1963) as to British protests to Cuba regarding the seizure by Cuban forces 
of 19 Cubah refugees from British territory in the Bahamas. For protests by Japan at the seizure 
on Japanese 'territory by South Korean agents of Kim Dae Jung, a leading South Korean 
opposition b~itician, see RG, 78 (1974), pq 1112-16, and 85 (1981), p 371. 

Separate Eom the question whether the incursion of one state's agents rnto another state 
without its cdnsent to arrest, seize and abduct wanted persons is a vio~atidn of internatronal law 
(which it is) is the question whether such operations are lawful in terms of the seizing state's own 
laws. It is this latter question which seems to be primarily addressed by a new US policy made 
public in 1989. In testimony before a sub-committee of the House of Representatives Committee 
on the Judiciary on 8 November 1989 the Deputy Director of the ~ ~ ~ e m ~ h a s i s e d  that the 
concurrence bf the state in which the seizures took place was a prerequisite of such operations. 
See, for the Siews of the State Department's Legal Adviser, AJ, 84 (1990), pp 725-9; and see 
Lowenfeld, ibid, pp 444-93, 712-16, and the US Supreme Court's decision rn Unrted States v 
Verdugo-Urqutdez, ILM, 29 (1990), p 441 (and Lowe, CLJ, 50 (1991), pp 16-19). 

l6 US courts have declined jurisdiction where its exercise would involve a vrolation of a treaty, since 
treaties are part of the supreme law of the land (eg US v Rauscher (1886) 119 US 407; Us ex re1 
Donelly v Mnllrgan, AD, 7 (1933-34). N o  144; US v Toscanrno (1974), ILR, 61, p 190), at least 
where the treaty is self-executing or  has been implemented by legislationl(U.S v Postal, AJ, 73 
(1979), p 6985 and see Reisenfeld, AJ, 74 (1980), pp 892-904). The improper seizure of a person 
from the territory of a foreign state with which the US has an extradition treaty has been held not 
to constitute a breach of that treaty so as to bring the rule into operation; in such a case, as in 
others where it is a violation of customary international law which is involved, US courts have 
not on that atcount declined jurisdiction over the person who was wrongfully seized. See Ker v 
Illinors (1986) 119 US 436; Frrsbre v Collrns (1952) 342 US 519. In the laiter case a unanimous 
Supreme Court observed (per Black J): 'this court has never departed from,the rule announced in 
Kerv Illrnois . . . that the power of a court to try aperson for crime is not impaired by the fact that 
he had been brought within the court's jurisdiction by reason of a "forcible abductron"': at 
p 522. 1 

See also Unrted States v Insull et a1 where the court rejected the plea of the accused that as he 
had been unlawfully seized by the Turkish police while on a Greek vesseliin Turkish waters the 
court had no jurisdiction: 8 F Suppl310; AD, 7 (1933-34), N o  75. Srmrlaky, in Exparte Lopez 
the court refused a writ of habeas c o p s  for which the accused applied on the ground that he had 
been forcibly seized in Mexico by some persons (whose subsequent extradition to Mexico was 
granted in the Villareal Case, n 15 of this section) and brought to the  US:'^ F Suppl342; AD, 7 
(1933-34), N o  76. See also, to the same effect, Jackson v Olson, AD, 13 (1946), N o  27; US v 
Untersagt, AD, 11 (1919-42). N o  53; US 
ILR, 61,p 216; US ex re1 Lulan v Gengler 
302; US v Peltier, AJ, 73 (1979), p 299; 
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' As to state servitudes, see $9 236-40. 

generally on the requisitioning of merchant ships abroad § 

' See § 121, n 10. 
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tion of the environment, states are increasingly subject to  constraints upon their 
freedom of action in their own territory to  engage in o r  permit activities, not in 
themselves unlawful, which pollute the environment, particularly if damage 
beyond their frontiers may thereby be caused to other states o r  their nationals, or 
to areas (such as the high seas) which are available for use by all  state^.^ The 
matter is now frequently regulated by treaty, either bilaterally between neigh- 
bouring states experiencing problems of this kind, o r  multilaterally. 

Finally, a state is not allowed to permit on  its territory the preparation of a 
hostile expedition7 against another country. In the Corfu Channel case the 
International Court of Justice held that in view of 'every State's obligation not to 
allow knowingly its territory to be used for acts contrary to  the rights of other 
States',* the Albanian authorities were under an obligation to notify o r  give 
warning of the presence of a minefield in Albanian waters. As the Court found 
that in the circumstances of the case the Albanian authorities must be presumed 
to have had knowledge of the minefield, Albania was bound to ay compensa- 
tion for the damage caused by the explosion of the mines. Where tpe act injurious 
to  one state has been committed on the territory of another by an organ of a third 
state present there with the consent of the territorial state, the state committing 
the act will be responsible for the act itself, while the territorial state, if not a 
participant in the act itself, may be held responsible for allowing its territory to 
be used for the commission of the act.9 

Apart from these restrictions, which have their origin in customary interna- 
tional law, there are many obligations which a state can assume through treaties, 
without thereby losing its internal independence and territorial supremacy10 - 

See generally §§ 124, 125 and 353-61. 
' See 5 124. 

ICJ Rep (1949), p 22. Moreover, while the exclusive control exercised by a state within its 
territory does not, in the absence of fault, involve its responsibility for injuries suffered by a 
foreign state(see § 149, n 7). such exclusive control was held-in the samecase(ibid (1949), 19) 
to have a bearing upon the natureof the proof of the responsibility of the territorialstate. d e f a i  
of exclusive control makes it often impossible for the foreign state, which is the victim of a 
violation of international law, to furnish direct proof of the responsibility of the territorial state. 
In such cases, it was held, the foreign state 'should be allowed a more liberal recourse to 
inferences of fact and circumstantial evidence' (ibid). See also Military and Paramilitary Ac- 
tivities Case, ICJ Rep (1986), pp 82-6. 

See also, for responsibility imposed as a result of activities taking place within astate's territoty 
(or under its jurisdiction or control), draft Art 3 of the 1988 draft Articles on International 
Liability for Injurious Consequences arising out of Acts not Prohibited by International Law, 
YBILC (1988), ii, pt 2, para 22, and discussion of that draft article (and its precursor) by the ILC: 
YBILC (1987), ii,,pt 2, pp 41, 45-6, and Report of the I L C  (40th session, 1988), paras 68-76. 
See the incidents, In 1956 and 1960, concerning the launching by organs of the USA of balloons 
from the territory of the Federal Republic of Germany, and the statements made in Austria by 
Mr Krushchev, the Chairman of the Council of Ministers of the USSR: YBILC (1975), ii, pp 
84-5, paras (6) and (7); and § 159, n 1. 

'O The PCIJ several times took occasion to point out that, so far from treaty obligations being 
restrictions upon sovereignty, 'the right of entering into international engagements is an attribute 
of State sovereignty': The Wimbledon Case, PCIJ, Series A, N o  I, at p 25; see also PCIJ, Series B, 
N o  10, at p 21, and PCIJ, Series A, N o  23, at p 26. And the ICJ has noted that astate which is free 
to decide upon its domestic electoral arrangements 'is sovereign for the purpose of accepting a 
limitation of its sovereignty in this field': Military and Paramilitary Activities Case, ICJ Rep 
(1986), p 131. See McNair, Law of Treaties (1961), Appendix A. Note also the ICJ's rejection of 
the argument that a state entitled to become a party to a treaty may, by virtue of its sovereignty, 
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even including restrictions on the size of its armed forcer 
state which is not in one point o r  another restricted in its 
treaties with other states. 

Ej 122 Subversive activities against other  states The c 
the commission within its territory of acts injurious to 
imply an obligation to suppress all such conduct on the F 
is inimical to o r  critical of the regime o r  policy of a foreil 
in general no duty to  suppress criticism of, o r  propagand 
states o r  governments on the part of private persons.' 

The situation is different where the conduct of privat 
the limits of criticism or  propaganda and involves subv 
towards the violent overthrow of the regime of anothe 
tions not itself to  engage in such activities extend also to  
toleration of them on the part of others within its territo 
must take special care when it allows political refugees4 fr 
up residence in its territory, particularly in the case of a 

do so while making any reservation it chooses: Resemtrons to tl 
Rep (1951), p 24. See also § 120, as to restrictions upon a state's sov 
prejudice its independence. 

I t  Thus after the First World War Germany assumed an obligation n 
men under arms, nor a navy larger than necessary for coast defenc 
any military o r  naval air forces; and in the Treaty of Peace with Ital 
the total strength of the Italian Army was limited to 250,000: Art r 
armedforces of the Federal Republic of Germany pursuant to Art 1 
Treaty, as varied from time to time by decisions taken under Art 
(1955)), see Bathurst and Simpson, Germany andthe North Atlantr 
now A n  3 of the Treaty on the Final Settlement wtth respect to Gc 
29 (1990). p 1186. Note the observation of the ICJ in the Mzlrtat 
Case,lCJ Rep (1986), that 'in international law there are no rules, o 
accepted by the State concerned, by treaty or otherwise, whereb 
sovereign State can be limited, and this principle is valid for all Si 
135). 
See eg the rejection by the USA of protests from Czechoslovakia 
the release over their territories of balloons carrying leaflets, o 
Freedom Committee, which was an organisation of private citize 
975-8. See also rbrd. DD 1025-7 for a communication bv the US/ ,.. 
about allegedly libellous publications by some ~ o m i n i i a n  exiles 
ment explained the constitutional restraints imposed on attempts 
private persons. 
There may be a question whether persons who take action affecti 
private individuals and of their own free choice, or whether tl 
organised by thestate from which they come. The matter clearly aff 
ity of that state for their conduct. The question has arisen in the co 
very large numbers of people across a frontier, as with the march o 
July 1973, and of Moroccans into the Sahara in October 1975 (as tc 
178-84), and in the context of 'volunteers' from one state who 
another: as to the use of volunteers in the Spanish Civil War, 
Intenrational Law of Ctvtl War (ed Falk, 1971), pp 154-6, 164- 
See n 16ff. 

' See $402. 
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been removed from power in that other state, o r  been expelled or  fled from it m the 1960s and 1970s as a result of the recruitment by cobtending elements in 
before attaining power. Although ostensibly a private person, there is always a certain African states of foreign individuals (often nationals of European states 
possibility that he may use his exile as a base from which co engage in politicd or the United States of America) to  assist their armed foFces in their internal 
activities in his home country, perhaps involving plan$ for the overthrow of the struggle for power in the state. Many states regarded such mercenaries, particu- 
regime there so as to  facilitate his return. Many states, when allowing such lady where their recruitment was thought to be with the connivance or  en- 
persons to take up residence, accordingly make it a condition that they refrain couragement of some other states, as representing external interference, if not 
from political activity affecting their country of r rig in.^ intervention,' in the affairs of the state in which they wire operating, to the 

While the dividing line between criticism and subversion mav not alwavs be ~reiudice of the principle of self-determination. As a result of these events the 
easy to draw, there% little room for doubt where merienari'es, in certain limited circumstances, 4s criminals9 received 
private persons in a state take the form of organis a measure of international justification. Thus in General 4ssembly Resolution 
hostile expeditions against another state. A state 111) (1973) it was declared that 'the use of mercenaries by colonial and 
territory to be used for such hostile expeditions, and es against the national liberation m~vements~struggling for their 
them.6 Some states have legislation which is wide d independence from the yoke of colonialism anld alien domination is 
aspects of the preparation of hostile expeditions and to be a criminal act and the mercenaries sh@d accordingly be 
to  serve in armed expeditions abroad.'These matters s criminals'.1° By Article 47 of the 1977 Additicinal Protocol I to  the 

I :  

-- 

In 1973 a dispute arose between Tanzania and Uganda regarding alleged attempts by Dr Obote, 
the former President of Uganda but then living in Tanzania, to overthrow his successor, 
President Amin. The matter was settled through the good offices of Ethiopia, and on 28 Ma 
1973 the Presidents of Tanzania and Uganda signed an agreement in Addis Ababa in which'eaci 
party undertakes to see to it that its territory is not used as a base of subversion against the other. 
The Government of Tanzania will assume responsibility that former President Milton Obote 
will not interfere in the internal affairs of Uganda. The Government of Uganda will not demand 
the eviction from Tanzania of Dr  Milton Obote'. However, after some years Dr Obote again 
from Tanzania urged the overthrow of President Amin, eg in his statement of 11 January 1979. 

Note also the toleration by the French Government of the presence in France of the Ayatolh 
Khomeini, a political and religious leader in exile from Iran, who while in France in 1978-79 
openly organised and encouraged a successful campaign in Iran to oust from power the Shah of 
Iran and the Government appointed by him: see KG, 83 (1979), pp 805-7 and AFDI, 25 (1979), 
pp 968-9. When in 1981 the former President of Iran requested asylum in France, this was 
granted on the express condition that he would not engage in any political activity on French 
territory, a condition enforced almost immediately by the cancellation of a press conference 
which he had ~ lanned  to hold: RG, 86 (1982), pp 153-4. t :  

For representations by Algeria to France concerning intemperate remarks by the former 
President of Algeria, Ben Bella, while residing in France, see ;RG, 86 (1982), pp 720-21. See 
generally § 402. 
See generally on armed bands, Brownlie, ICLQ, 7 (1958), pp  712-35; Laughier, RG, 70 (1966), 
pp 75-1 16. In its judgment of 20 December 1988 the ICJ held th t i t  had jurisdiction in respect of 
an application filed by Nicaragua against Honduras in respect Jf the alleged activities of armed 
bands said to be operating from Honduras on the border between the two states and in 
Nicaragua: Border and Trans-border Armed Actions Case, ICJ Rep (1988), p 69. 
The legislation may have been primarily intended to ensure1observance by the state of its 
obligations of neutrality in time of war. For the UK see the Foreign Enlistment Act 1870, under 
which it is an offence for a British subject to enlist in the military o r  naval service of a foreignstate 
at w u  with anorbu toreign sure with which the UK is u peace. or  for anyone to induce such 
i ~ n d u i t  (s 3 a d  5); and it is also an ofience w prepare o r  fit our any naval or military expedition 
to proceed against a friendly foreign state (s 11). By virtue of the definition in the Act of a 'State', 
the Act can apply to some civil wars. See generally on the Act, McNair and Watts, Legal Effeasof 
War (4th ed, 1966), pp 448-53; Lynch, Crim Law Rev (1978), pp 257-68; Jaconelli, PublicLaw 
(1990). pp 337-41; and, for proposals to amend the Act, the Report of the Committee on the 
Recruitment of Mercenaries (Cmnd 6569,1976). See also the legislation enacted in Australia, the 
Crimes (Foreign Incursions and Recruitment) Act 1978 (ILM, 17 (1978), p 948); and on the 
Belgian law of 1 August 1979 see David, Rev Belge, 16 (19811, pp 5-32. 

Apart from action under such legislation it may be open to a,state to prevent the departure of 

I I 

persons intending to enlist in foreign forces engaged in hostilities abroad by withholding 
passport facilities. The UK took such action in relation to British mercenaries engaged in the 
hostilities in the Congo in 1961 (Parliamentary Debates (Commons), 638, cols 27-8 (written 
answers, 12 April 1961); ibid, cols 105-6 (written answers, 19 ~~r i1 !1961) ) ;  and in relation to 
those engaged in hostilities in Angola in 1976 (Parliamentary Debates (Lords), vol 368, cols 
1201-7 (9 March 1976)). 

It has been held that contracts made with a view to promoting a hpstile expedition against a 
foreign State are unenforceable. See Florsheim v Delgado, Sirey (1934), 2, p 75 (with a note by 
Niboyet); AD, 6 (1931-32), No 9; and see ZSV, 4 (1934), p 937, for qeferences to similar cases. 
It may be noted that in Angola the mercenaries were being used prirrjarily by the forces on one 
side of an internal conflict, in response to the overt assistance being kiven to the other side by 
military units from Cuba. As to the use of mercenaries in the civil waqh  the Congo in 1961, see 
McNemar in Internutio,r~l 1 . d ~  of Civil S f r ~ f ~  (ed Falk, 1971). pp 2b9-80, 289-90. A state's 
armed forces may, however, in certain circumstances consist of o r  include organised units 
recruited from another country but forming an integral part of the stare's regular forces, as in the 
case of the Papal Guard (of Swiss origin: members of that Guard are an exception to the general 
rule by which it is a criminal offence for a Swiss national to serve i$ a foreign army) and the 
Gurkha Regiment (of Nepalese origin, but serving with the ~riti!:h army, pursuant to an 
agreement concluded in 1947 between the UK, India and Nepal: 'see the statement by the 
Minister of Defence in the House of Commons on 1 December 1947). 
In 1976 four mercenaries, three British and one American, were tried khd executed in Angola by 
the Government of that country, against which they had been fig$ing; several others were 
sentenced to terms of imprisonment. See l'arliamen~ary Debates (Cbimons), ~01915, cols 44-9 
(12 July 1976); see also ibid, vol905, cols 236-44 (10 February IY76)jKC;. 80 (I976), py 570-4. 
As to the use of mercenaries in an unsuccessful attempt to stage a coup'in the Seychelles In 1981, 
see RG, 87 (1983), pp 145-7, and 88 (1984), p 283; UNYB (1981), pp e26-8, and UNYB (1982), 
pp 321-8. 
See also GA Res 2465 (XXIII) (1968), para 8, repeated in eg Res 254v (XXIV) (1969) and 2708 
(XXV) (1970). 

Row a1w ha the ~ ~ L ~ u ~ I J ~ , ~ ,  r , ~ ,  ~,:J:JcI&; ! I ~ I ~ : I I ~ ~ I ~ ~ ~ , ~ ~ \  Ii.*w , ~ , I V X I I ~ I I V ~ !  1 I M I M ~ ! /  
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encourage the organisation of irregular forces or armed bands, 'iycluding mercenaries', lor 
incursion into the territory of another state. In GA Kes 35/48 (1980), establishing an ad  hor 
Committee on the Drafting of an International Convention against the Recruitment, Use, 
Financing and Training of Mercenaries, the General Assembly reco$(lised 'that the activitiu t ~ f  

mercenaries arecontrary to fundamental principles of international la*, such as rwn-inrcrfcrencc 
in the internal affairs of States, territorial integrity and independence'. See also Art 3(g) of the 
Definition of Aggression, GA Res 3314 (XXIX) (1974). 

I 
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1949 Geneva C o n v e n t i o n s  re la t ing t o  t h e  V i c t i m s  of I n t e r n a t i o n a l  Armed Con- 
flicts, a mercenary (as strictly defined in t h e  Article) does n o t  have the right to b e  
a c o m b a t a n t  or a prisoner of war." 

In 1989 the General Assembly a d o p t e d  the International C o n v e n t i o n  against  
t h e  R e c r u i t m e n t ,  Use, F i n a n c i n g  a n d  T r a i n i n g  of Mercenaries, '* based  on the  
work of a n  ad hoc c o m m i t t e e  establishetf in  1980.13 Ar t i c l e s  2 , 3  a n d  4 l ay  down 
t h a t  a n y  person who recrui ts ,  uses, f inances  or t r a ins  mercena r i e s ,  or who, being 
a mercenary,I4 par t ic ipates  directly in host i l i t ies  or in a concerted a c t  of violence, 
c o m m i t s  a n  o f fence  for t h e  p u r p o s e s  of the Convention, as does a p e r s o n  
a t t e m p t i n g  t o  commit s u c h  a n  offence a n d  a n  accompl ice .  S ta t e s  pa r t i e s  m u s t  n o t  
recrui t ,  use, f inance  or t r a in  mercenar ies , I5  a n d  m u s t  p r o h i b i t  a n d  m a k e  ~un i sh -  
able s u c h  act ivi t ies  (Article 5). The Convention also imposes various obligations 
of c o o p e r a t i o n  upon the s t a t e s  par t ies ,  a n d  requires them t o  t a k e  t h e  necessary 
steps t o  assert jur isdic t ion over offenders (Art ic les  9 a n d  12) and provide for their 
ex t rad i t ion  (Art ic le  15). 

A state's ob l iga t ion  t o  p r e v e n t  hos t i l e  exped i t ions  from its t e r r i to ry ,  a n d  itself 
t o  refra in ,  d i r ec t ly  or ind i rec t ly  t h r o u g h  o rgan i sa t ions  receiving from i t  financial 
or other ass is tance or c lose ly  associated with it by v i r t u e  of t h e  state's 

For consideration by the ILC, in the course of its renewed consideration of the draft Code of 
Crimes against the Peace and Security of Mankind, of the possibility of establishing 'mercenar- 
ism' as a crime against peace, see Report of the (LC (40th Session, 1988), paras 268-74. 

I '  See Van Deventer, AJ, 70 (1976), pp 811-16. See generally on legal aspects of the use of 
mercenaries, David, Rev Relgr, 13 (1977). pp 197-237; Tercinet, AFDI, 23 (1977), pp 269-93; 
Rurmester, AJ, 72 (1978). pp 37-56; Grecri, Israel YBI-IR, 8 (1978), pp 9-62. 

I Z  GA Res 44/34; ILM, 29 (1990), p 90. 
I' GA Res 35/48. 
I' The term is defined in Art 1, as follows: 

'For the purposes of the present Convention, 
1. A mercenary is any person who: 

(a) Is specially recruited locally or abroad in order to fight in an armed conflict; 
(b) Is motivated to take part in the hostilities essentially by the desire for private gain 

and, in fact, is promised, by or on behalf of a party to the conflict, material compensation 
substantially in excess of that promised or  paid to combatants of similar rank and functions 
in the armed forces of that party; 

(c) Is neither a national of a party to the conflict nor a resident of territory controlled 
by a party to the conflict; 

(d) Is not a member of the armed forces of a party to the conflict; and 
(e) Has not been sent by a State which is not a party to the conflict on official duty as a 

member of its armed forces. 
2. A mercenary is also any person who, in any other situation: 

(a) Is specially recruited locally or abroad for the purpose of participating in a 
concerted act of violence aimed at: 

(i) Overthrowing a Government or  otherwise undermining the constitutional 
order of a State; or 

(ii) Undermining the territorial integrity of a State; 
(b) Is motivated to take part therein essentially by thedesire for significant private gain 

and is prompted by the promise or  payment of material compensation; 
(c) Is neithera national nor a resident of the State against which such an act is directed; 
(d) Has not been sent by a State on official duty; and 
(e) Is not a member of the armed forces of the State on whose territory the act is 

undertaken.' 
l 5  A specific provision is included to prohibit states recruiting, using, financing or training 

mercenaries for the purpose of opposing the exercise of the right to self-determination: Art5(2). 
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3 c o n s t i t ~ t i o n , ' ~  from engaging in or actively supporting subversive activities 

against  another s t a t e  have often been stated.' Article 2 of the ~ r i l e r n a t i o n a l  L a w  
Commission's d r a f t  Code of Offences against the P e a c e  a n d  Security of 
Mankind" included the following offence: 

I 
'The o r  anization, o r  the  encouragement of the  organization, by  t i e  authorities of a 
State, ofarmed bands within its territory o r  any other terr i tory for  incursions into the 
territory of another State, o r  the  toleration of the organization o f s u c h  bands in its 
o w n  territory, o r  the  toleration of the  use b y  such armed bands of its territory as a 
base of operations o r  as a point of departure for  incursions in& the territory of 
another State, as well as direct participation in o r  support  of such incursions.' 

In i t s  D e c l a r a t i o n  of Principles of International Law concerning Friendly 
Relations a n d  Cooperation among States19 the General Assembly asse r t ed  that 
'Every S t a t e  has the duty to refrain from organ i s ing  or encouragi,ng t h e  organisa- 
t ion  of irregular forces or armed bands ,  including mercenaries, for incursion h t o  
t h e  t e r r i t o r y  of another State'. As to subversive act ivi t ies  by the s t a t e  itself aga ins t  
a n o t h e r  s ta te ,  Ar t i c l e  4 of t h e  I n t e r n a t i o n a l  Law Commissibn's 1949 draft 

l6 As illustrating the difficulty of distinguishing in some cases between the acts of governments and 
of political panies closely associated therewith, see Biinger's study on the relations of party and 
state in china in ZBV, 6 (1936), pp 286-302; see also Friedmain, AJ, 50 (~1956), p<492-5. 

As to the responsibility of Soviet Russia for the activities of the Commpnist Party and the 
Third International, see Verdross, ZoR, 9 (1930), pp 577-82. For details as ;to various protests 
against propaganda conducted by the Communist International see TabouiJot, ZoV, 5 (1935). 
pp 851-60. O n  the Chinese-Russian incident of May 1929, arising out of Ylleged Communist 
activities of the Russian authorities of the Chinese Eastern Railway, seeToynbec, Survey (1929). 
pp 344-69. For the Statutes of the Communist International, see Documenis (1928), pp 57-63. 
When in November 1933 the US recognised the Soviet Government, the latter undertook 'to 
respect scrupulously the indisputable right of the United States to order itsown life within its 
own jurisdiction in its own way and to refrain from interfering in any manner in the internal 
affairs of the United States', and to prevent such interference on the part:bf persons in gov- 
ernmental service or  organisations under its control or in receipt of its financial assistance. See 
AJ, 29 (1935), p 657; and see ibid, pp 656-62, for a note by Hyde on the pkotest of the US, in 
August 1935, against a 'flagrant violation' of this pledge, and Garner, BY, 17; (1936), pp 184-86. 
See also the Notes exchanged in December 1929 on the occasion of the resumption of diplomatic 
relations between Great Britain and Soviet Russia: TS N o  2 (1930), Cmd '3467. 

" See Rapoport, RQertoire, ii, pp 237-39; H Lauter~acht, AJ, 22 (1928), pp 1'05-30, and Grotiur 
Society, 13 (l928), pp 143-63; Bourquin, Hag R, 14 (l927), i, pp 121-78; Pella? ibid, 33 (IWO), iii, 
677-830 (on offences against foreign states generally); Delbez, RG, 37 (1930), pp 461-75; 
Preuss, ibid, 40 (1933), pp 606-45, and AJ, 28 (1934), pp 649-68; Van ~ ~ k e , i b i d ,  34 (1940), pp 
58-73; Smith in Geo LJ, 29 (1941), pp 809-828; Fenwick, AJ, 35 (1941), dp 626-31; Cowles, 
ibid, 36 (1942), pp 242-51; Whitton, Hag R, 72 (1948), i, pp 545-88. : 8  

A state which allows armed bands, or  more organised forces, to use its territory as a base for 
operations against another state may lay itself open to action in self-defence by that other state 
against those bases: see 5 127. 

l8  YBILC (1954), ii, p 149; and see n 24. Note also Art 1 of the Pan-American Convention of 
Februarv 1928 on Duties and Rights of States in the event of Civil Strife(see $27, n 1l)obliges the 
contract& parties to use all means at their disposal to prevent the inhabita&of thei; terrcories, 
nationals or aliens, from participating in, crossing the boundary or sailing from their territory for 
the purpose of starting or promoting civil war. The same Article obliges the darties to forbid, so 
long as the belligerency of the rebels has not been recognised, the traffic in arms and warmaterial, 
except when intended for the Government. 

For the Declaration on Subversion adopted in 1965 by the OAU see IL$, 5 (1966), p 138. 
l9 GA Res 2625 (XXV) (1970); see § 105. See also, much earlier, para 3 of GA qes 290 (IV) (1949). 

on 'Essentials of peace'. 1 ~ 
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Declaration on the Rights and Duties of States," stated that 'Every State has the 
duty to refrain from fomenting civil strife in the territory of another State, and to 
prevent the organization in its territory of activities calculated to foment such 
civil strife' (Article 4); and in Article 2 of its draft Code of Offences against the 
Peace and Security of Mankindz' it included as an offence 'The undertaking or 
encouragement by the authorities of a State of activities calculated to foment civil 
strife in another State, or the toleration by the authorities of a State of organized 
activities calculated to foment civil strife in another State'. In G A  Res 2131 (XX) 
(1965) the U N  General Assembly declared that 'no State shall organize, assist, 
foment, finance, incite or tolerate subversive, terrorist o r  armed activities 
directed towards the violent overthrow of the regime of another State o r  interfere 
in civil strife in another State'. This was repeated verbatim in the Declaration on 
Phnciples of International Law concerning Friendly Relations and Cooperation 
among  state^,'^ which also stated that 'Every State has the duty to  refrain from 
organizing, instigating, assisting or  participating in acts of civil strife o r  terrorist 
acts in another State or acquiescing in organised activities within its territory 
directed towards the commission of such acts, when the acts referred to in the 
present paragraph involve a threat o r  use of force'. The sending by or  on behalf of 
a state of armcd bands, groups, irregulars o r  mcrcenarics, which carry out acts of 
armcd force against another state may in certain circumstances constitute aggres- 
sion as defined by the General A s ~ e m b l ~ . ~ . '  For that reason the International 
Law Commission, in its renewed consideration of the draft Code of Crimes 
against the Peace and Security of Mankind, agreed to regard these acts as forming 
part of the crime of aggression rather than as a separate crime.24 

One  of the central issues before the International Court of Justice in the 
Military and Paramilitary Activities case was the legality o r  otherwise of action 
by the United States of America in rendering logistic, financial and other assist- 
ance to  the so-called Contra forces which were trying to overthrow the Govern- 

YBILC (1949), p 286. 
YBILC (1954), ii, p 149. 
GA Res 2625 (XXV) (1970). See also para 3 of GA Res 290 (IV) (1949), para 1 of G A  Res 380 (V) 
(1950), and G A  Res 2734 (XXV) (1970). See also G A  Res 2131 (XX) (1965), and Res 78 adopted 
in 1972 by the General Assembly of the OAS, and cited in the Military and Paramilituty 
Activities Case, ICJ Rep (1986), at p 102, and paragraph 6of the Declaration on the Enhancement 
of the Effectiveness of the Principle of Refraining from the Threat o r  Use of Force in Inter- 
national Relations: GA Res 42/22 (1987). See § 128ff., as to intervention generally. 
GA Res 3314 (XXIX) (1974), Art 3(g). Such sending of armed bands into another stateis not only 
an unlawful use of force and unlawful intervention but will also constitute an indirect armed 
attack, which gives rise to a right of self-defence on the part of the attacked state: see § 127. See 
also, on indirect military aggression, Zanardi in The Current LegalRegulation ofthe UseofForce 
(ed Cassese, 1986), pp 111-19. But a state's responsibility is not engaged by the transport 
through its territory of arms destined for rebel groups in another state if it was in no position to 
put a stop to it: Military and Paramil i ta~ Activities Case, ICJ Rep (1986), pp 82-6. See 
Akehurst, Indian JIL, 27 (1987), pp 366-7. 
Report of the ILC (40th Session, 1988), para 228(5), and draft Art 12.4(g) of the draft Code of 
Crimes provisionally adopted by the ILC (at para 279). But intervention by fomenting or aiding 
suhversive or  terrorist activities in another state so as to undermine the free exercise by it of its 
sovereign rights was treated hy the 1I.C as a crime against peace: draft Articles on thedraft Codc 
of Crimes against the Peace and Security of Mankind, Art 14 (as provisionally adopted, with 
commentary), ILC Report, 41st session, 1989), para 217. 
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ment of Nicaragua. The Court found that some, a l tho~  
assistance involved acts in breach of the United States' obliga 
ary international law in respect of the prohibition against 
force, and of the principle of non-intervention?' Neigh' 
sometimes concluded treaties containing provisions aimed ; 
the territory of one of them as a base for armed hostile o r  terr 
the territory of the other.26 Such provisions reinforce the 
customary international law in this matter. 

Despite this relative clarity of the law, there have been nu 
which hostile expeditions have been organised in one state : 
in which a state has been more directly involved in o r  
activities against another." Thus during the Arab-Israeli 
anti-Israeli groups operating from bases in neighbouring AI 
from there organised and launched hostile expeditions into I 
the General Assembly of the United Nations considered th 
via, Albania and Bulgaria of assistance and facilities for ; 

operating against G r e e ~ e ; ~ '  in 1952 China was condemr 
Assembly for giving assistance to hostile forces in Burma; 
forces crossed the frontier into Guatemala from Honduras;' 
tionary force organised in Nicaragua attacked Costa Rica; 
alleged that the United Arab Republic was organising and 
activities against Lebanon;34 in 1961 Cuban exiles in the Un 

l5 ICJ Rep (1986), pp  118-19, 124-5, and 136. 
26 See eg South Africa-Swaziland Agreement concerning Security 1982 

p 286); Israel-Lebanon Agreement 1983, Arts 4 and 6 (ILM, 22 (198: 
Mozambique Agreement on non-Aggression and Good Neighbourlin 
(1984), p 282; Cadoux, AFDI, 30 (1984), pp 65-92) - but see RG, 9 
violations of this Agreement by South Africa; Afghanistan-Pakista 
II(4)-(8), (11)-(12) (ILM, 27 (1988), p 581). 

" Fora  detailed survey of the early pract~ce of the US with regard to  hosti 
AJ, 8 (1914), pp 1-37, 224-55, and Hackworth, ii, § 156. See gener: 
(1958), pp  712-35; Fawcett, Hag R, 103 (1961), ii, pp  353-9; Higgins, 1 

tional Law through the Political Organs of the United Nations (1963), 
Annuaire:'Livre du Centenaire 1873-1973 (1973), pp  220-221. 

As to  armed expeditions sent by one state into another's territory at I 
§ 130. 

28 Where there is a civil war between contending factions in a state, quesc 
and can complicate consideration of the lawfulness of assistance givc 
rebels: see 5 49, and § 130, n 16. 

29 See eg as to Israel's attack on such bases in Sinai in 1956, § 127, n 25; an( 
raid on Beirut airport in 1968, see Falk, AJ, 63 (1969), pp 415-43, espe 
AJ, 64 (1970), pp 73-103, especially p 79ff. Insofar as a state of warm 
existed at these times, different considerations apply. 

'O See GA Res 109 (11) (l947), 193 (111) (l948), 288 (IV) (1949) and 382 (V) I 
the Special Committee set up under the first of these Resolutions (L 
Report of the Committee established by the Security Council (UN I 

'I GA Res 707 (VII) (1952): the matter was regarded as involving 'a viola 
sovereignty' of Burma. See also GA Res 815 (IX) (1954). 

'2 See Fawcett, Hag R, 103 (1961), ii, pp 372-83; UNYB (1954), pp 96 " See Fenwick, AJ, 49 (1955), pp 235-8. " See references cited at § 130, n 4. 
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ica organised an armed expedition which landed at the Bay of Pigs in Cuba:' 
some years later United States agencies engaged in covert operations in Chile 
against the regime of President Allende;3h during the Vietnam conflict United 
States bases in Laos were used as a starting point for bombing and reconnaissance 
missions against North Vietnam,37 while Cambodian and Laotian territory was 
used by North Vietnamese forces as bases for attacks on the Republic of 
Vietnam;3s throughout the 1970s many African states have allowed their terri- 
tories to  be used by armed rebel o r  insurgent groups engaged in 'wars of 
liberation' against colonial regimes in neighbouring countries;39 in 1978-79 
Ugandan exiles in Tanzania launched attacks (with the support of Tanzanian 
forces) into Uganda to bring down the regime of President Ami t~ ;~ '  and for 
several years from I981 onwards the United States gave assistance in various 
forms to rebel forces in N i ~ a r a g u a . ~ '  

In addition to a state's obligations in the matter of subversive activities against 
other states, a state also has a duty to  d o  all it can to prevent and suppress 
attempts to commit common crimes against life o r  property, where such crimes 
are directed against other states;42 a fortiori a state must not itself engage in or 

'5 UNYB (1961), pp 120-23; and see Whiteman, Digest, 5, pp 275-6. 
36 See Falk, AJ, 69 (1975), pp 354-8. 
" See t 127. n 31. For the rejection by the UK of a Chinese protest against the use of Hong Kong by 

US Zorces as a leave centre in betkeen periods of oper&onal duty in the Vietnam conflict, see 
BPIL (1965). pp 136-7. 

" See§127,n31.  " Thus eg Tunisia and Morocco allowed the Algerian rebel movement, the FLN, to establish bases 
in their territories during the Algerian civil war in the years after 1954; Zambia and Mozambique 
allowed rebel movements in Rhodesia to establish bases in their territories; and Zambia allowed 
SWAP0 guerrillas operating in Namibia to establish bases in its territory. Similarly, in the 
Middle East, several states bordering Israel have, since 1948, allowed their territories to be used 
by Palestinian and other guerrilla forces operating against Israel (and see n 29). 

See § 131(4), as to the argument that assistance to thoseengaged in 'warsof liberation' is lawful. 
'O See Chatterjee, ICLQ, 30 (1981). pp 755-68. ' See Military and Paramilitary Activities Case, ICJ Rep (1986), p 14. 
42 See generally on international terrorism Moore, AS Proceedings (1973), pp 88-94; Dugard, ibid, 

pp 94-100; Abu-Lughod, ibid, pp 100-104; Franck and Lockwood, AJ, 68 (1974), pp 69-90; 
Schwarzenberger, Current Legal Problems, 24 (1971), pp 257-82; Tran-Tam In International 
CriminalLaw, vol1 (eds Bassiouni and Nanda, 1973), pp 490-503; Prevost, AFDI, 19 (I%?), pp 
579-600; Green, Israel YBHR, 4 (1974), pp 134-67; Ripexions sur la difinition et la ripression 
du terrorisme (University of Brussels Colloquium 1973) (1974); Alexander (ed), International 
Terrorism: National, Regional and Global Perspectives (1976); Nawaz and Gurdip Singh, Indian 
JIL, 17 (1977), pp 66-82; AS Proceedings (1977), pp 17-31, and (1978), pp 343-51; Alexander 
and Finger (eds), Terrorism: Interdisciplinary Perspectives (1977); Crelinsten, Laberge-Aitmejd 
and Szabo (eds), Terrorism and CriminalJustice (1978); Evans and Murphy, Legal Aspects of 
International Teworism (1978); Friedlander, Terrorism: Documents of International and Local 
Control (2 vols, 1979); Alexander, Carlton and Wilkinson (eds), Terrorism: Theory and Practice 
(1979); the U N  Secretariat's Analytical Study, UN Doc A/AC 160/4, 28 February 1979; 
Warbrick, ICLQ, 32 (1983), pp 82-1 19; Murphy, Punishing International Terrorists (1985); 
Sofaer, Foreign Affairs (Summer, 1986), pp 901-22; Labayle, AFDI, 32 (1986), pp 105-38; 
Tyagi, Rama Rao and Saxena, Indian JIL, 27 (1987), at, respectively, pp 160-82, 183-93, and 
194-202; Falk, Revolutionaries and Functionaries: The Dual Face of Terrorism (1988); Levitt, 
Democracies against Terror: the Western Response to State-Supported Teworism (1988); Bas- 
siouni (ed), Legal Responses to International Terrorism (1988), Konstantinov, Germ YBIL, 31 
(1988), pp 289-306; Guillaume, Hag R, 215 (1989), iii, pp 287-416; Cassese, ICLQ, 38 (1989), 
pp 589-608. See also ILA, Report of the 56th Conference (1974), pp 155-77; Report of the 57th 
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"upport international terrorist acts. The undertaking or  encourage$ent by the 
authorities of a stateof terrorist activities in another state, o r  the toledtion by the 
authorities of a state of organised activities calculated to  carry out teribrist acts in 
another state was included by the International Law ~ommission!in its draft 
Code of Offences a ainst the Peace and Security of Mankind.43 In the Declara- 
tion on the Strengt 'f, ening of International Security44 and the Decfaration on 
Principles of International Law concerning Friendly Relations and Cooperation 
among States4' the General Assembly reaffirmed the duty of statdk to refrain 

I '  from organising, assisting, instigating or  participating in terrorist acts in another 
state. Progress towards general and more binding international agti-terrorist 
measures has however been hindered by difficulties over, in pa(ticular, the 
definition of  'terrorism', which must, in the eyes of some but not all,$tates, take 
account of the purposes for which aprima facie terrorist act is com4itted. This 
has proved controversial where, although terrorist acts may be privately under- 
taken and motivated, they are more often undertaken by organised groups (and 
often by or  with the support of states themselves) acting in pursuit:of interna- 
tional political goals, such as the attainment of a territory's indepjendence o r  
protest against a particular state's actions. ! i 

Nevertheless, after an increase in acts of terrorism since the 1960s, involving in 
articular the kidnapping and sometimes killing of diplomats and otln'ers, and the 

Rijacking and sabotage of aircraft," specific international action wa$saken in an 
attempt to put a stop to such terrorist activities. A Convention on Offences and 
Certain Other Acts Committed on Board Aircraft was concluded Tokyo in 

I ' 

Conference (1976), pp 119-52; Report of the 19th Conference (1980), pp 495-519\!~e~ort  of the 
60th Conference (1982), pp 349-75; Report of the 61st Conference (1984), pp il3-24. 

See also 9s 421-4, as to non-extradition for political offences, and attempts toex~lude terrorist 
acts from the scope of such offences for extradition purposes. i ,  " YBILC (1954), ii, p 149. For further consideration of the matter by the ILC, & its renewed 
consideration of the draft Code, see Report of the ILC (40th Session, 1988), parasi246-55. As to 
earlier action relating to terrorism during the time of the League of Nations see 8tli led of this vol, 
p 292, n 5. The Convention for the Prevention and Punishment of Terrorism 19\7, which was 
concluded within the framework of the League of Nations following the assassination in 1934 of 
the King of Yugoslavia and the President of the Council of France, was ratified by,only one state 
and has not entered into force. For the final drafts of the Convention for the'International 
Prevention and Punishment of Terrorism and of the Convention for the ~reationjbf an Interna- 
tional Criminal Court, see the Report of the Committee of Jurists of 26 April 1937; Doc C 222, 
M 162 1937 V; Hudson, Legislation, vii, pp 802,878. For the replies of see Doc A 24 
1936, V. See also, for thediscussion in the First Committee of the Seventeenth ~ s s & b l y  in 1936, 
Off J. Special Suppl, N o  156. For an analysis of the Convention see BY 19 (1938). kp 214-1 7. As 
to the special protection which must be afforded to Heads of States, diplomats a j d  others, see 
§§ 451 and 492. 

For an attempt to invoke municipal law remedies in respect of terrorist acts asJa violation of 
international law - unsuccessfully, but for differing reasons on the part of the three-member 
Court of Appeals-see Tel-Oren v Libyan Arab Republic(1 984), ILR, 77, p 192 (;dpecially at pp 
224-5,235-7, pointing to uncertainty whether terrorism violates established c u s t d ~ a r y  interna- 
tional law). 11  l 
GA Res 2734 (XXV) (1970). See also GA Res 2131 (XX) (1965). i i 

'' GA Res 2625 (XXV) (1970), Principles 1 and 3. See also operative para 6 of GA ~eb)40/61 (1 985). 
Support for terrorist armed activities within ,another state constitutes an indirect form of 
coercion which, apart from constituting an unlawful use of force, amounts to unlakful interven- 
tion: see Military and Paramilitary Activities Case, ICJ Rep (1986), p 108. 11  

'b  Sees  141. i ! 
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1963,47 followed by the Convention for the Suppression of Unlawful Seizure of 
Aircraft signed at the Hague in 1970,4R and the Convention for the Suppression 
of Unlawful Acts against the Safety of Civil Aviation, signed at Montreal in 
1971.49 Also in that year the Organisation of American States concluded a 
Convention to Prevent and Punish Acts of Terrori~rn,~ '  and within the 
framework of the United Nations a Convention on the Prevention and Punish- 
ment of Crimes against Internationally Protected Persons, including Diplomatic 
Agents, was opened for signature in 1973.'' A European Convention on the 
Suppression of Terrorism was opcncd for signature in 1977;" it provides princi- 
pally for certain terrorist acts to be extraditable as between contracting parties 
without being regarded as political  offence^,^' and for parties, if they d o  not 
extradite a person suspected of committing a terrorist offence, to  submit the case 
to their competent authorities for the purpose of p r o s e ~ u t i o n . ~ ~  The prevention 
of international terrorism has been considered at successive sessions of the 
General Assembly of the United Nations which set up an ad hoc Committee on 
International Terrorism in 1972.'' In 1979 the Assembly adopted a Convention 
against the Taking of Hostages.'" Two further multilateral agreements were 

" See 4 141, n 7. 
" See § 141, n 12. 

At a meeting in July 1978 in Bonn the Heads of State and Government of Canada, the Federal 
Republic of Germany, France, Italy, Japan, the UK and the USA made a formal statement to the 
effect that where a country refuses to extradite o r  prosecute those who hijack an aircraft and/or 
do  not return such aircraft, their governments would take immediate action to cease all flights to 
that country, and would initiate action to halt incoming flights from that country or from any 
country by airlines of that country: ILM, 17 (1978), p 1285; AJ, 73 (1979), pp 130, 133-4; 
Kraiem, Harv ILJ, 19 (1978), pp 1037-45; Busuttil, ICLQ, 31 (1982), pp 474-87. A number of 
other governments later subscribed to that commitment. The Bonn Declaration was reaffirmed 
at subsequent meetings of the seven Heads of State and Government, eg at Ottawa in 1981 (ILM, 
20 (1981), pp 955, 956), and at Tokyo in 1986 (ILM, 25 (1986), pp 1004, 1005). See also 
Chamberlain, ICLQ, 32 (1983), pp 616-32, as to the suspension of air services as a collective 
sanction against states which assist those who commit terrorist acts against civil aircraft; and 
§ 645, n 3. 

49 See § 141. n 14. 
50 ILM, 10 (1971), p 255; AJ, 65 (1971), p 898. See Evans and Murphy (cds), Legal Aspects of 

International Terrorism (1978). pp 299-303. 
" See 4 492, n 8. 
52 ILM, 15 (1976), q.1272; TS N o  93 (1978); European TS N o  90. See Valke, AFDI, 22 (1976), pp 

756-86; Stein, ZoV, 37 (1977), pp 668-84; Fraysee-Druesne, RG, 82 (1978), pp 969-1023; 
Lowe and Young, Neth IL Rev, 25 (1978), pp 305-33. The Convention entered into force on 4 
August 1978. In the UK the Suppression of Terrorism Act 1978 enabled the UK to ratify the 
Convention (and note that by s 5(1) the application of the Act can be extended to states not 
parties to the European Convention). See also the Agreement concerning the Application of the 
European Convention on the Suppression of Terrorism among the Member States of the 
European Communities 1979 (ILM, 19 (1980), p 325), on which see Stein, ZoV, 40 (1980), pp 
312-21. See also 4 424, nn 12-15. '' Articles 1 and 2; but see Art 13. See generally as to extradition in respect of political offences, 
$4 421-4. 

54 Articles 6 and 7. 
55 GA Res 3034 (XXVII). See also the Secretariat's Study of Measures to Prevent International 

Terrorism (UN Doc A/C 6/418, 2 November 1972); and GA Res 40/61 (1985) and 42/159 
(1987). 

56 GA Res 34/146; TS N o  81 (1983). See Platz, ZoV, 40 (1980), pp 276-31 I ; Rosenne, Israel YBHR, 
I0 (1980), pp 109-56; Venvey, AJ, 75 (1981), pp 69-92; Shubber, BY, 52 (1981), pp 205-39; 

concluded in 1988: the Montreal Protocol for the suppressidL of Unlawful Acts 
of Violence at Airports Serving Civil A ~ i a t i o n , ~ '  and the ~ d h e  Convention for 
the Suppression of Unlawful Acts against the Safety of ~ A r i t i m e  Navigation 
(together with a Protocol for the Suppression of Unlawful A& against the Safety 
of Fixed Platforms Located on the Continental Shelf).58 In addition to  such 
international measures some states have enacted legislationlto provide specific 
measures to counter terrorism, such as the Prevention of Tetforism (Temporary 
Provisions) Act 1974 and the Suppression of Terrorism Act 1978 enacted by the 
United K i n g d ~ m , ~ ~  and the Act to  Combat Internatio+l Terrorism 1984 
enacted in the United States of A m e r i ~ a . ~ '  

The principles of independence and non-intervention enjoin upon govern- 
ments and state officials the duty to  refrain not only from act'jve interference but 
from propaganda directed against another state, as by inciding the overthrow 
of the government:' o r  more generally, propaganda encouraging threats to 
breaches of international peace or  acts of aggression. Such pIopaganda involves 
the state concerned in a breach of its international  obligation^.^^ Numerous 

I 

Lambert, Terrorism and Hostages in International Law (1990). See alsdSC Res 579 (1985) and 
638 (1989), together with the statement by the President of the Securii; Council immediately 
before the adoption of the latter resolution. In the Case Concerning USQiplomaticand Consular 
Staffin Teheran the ICJ stated that 'wrongfully to deprive human beings bf their freedom and to 
subject them to physical constraint in conditions of hardship is in itself &anifestly incompatible 
with the principles of the Charter of the United Nations, as well adwith the fundamental 
principles enunciated in the Universal Declaration of Human ~ i ~ h t s ' : ! ~ ~ ~  Rep (1980). p 42. 

57 TS N o  20 (1991); ILM, 27 (1988), p 628. The Protocol supplements {he Convention for the 
Suppression of Unlawful Acts against the Safety of Civil Aviation 1971,;and is to be read as one 
with it. The Protocol followed terrorist incidents at several international airports. See eg the 
statement by the President of the Security Council on 30 December 1985:referrin~ to the attacks 
at Rome and Vienna airports, and urging that those responsible be brought to trial in accordance 
with due process of law and calling on all concerned to refrain from takihg actions inconsistent 
with their obligations under the U N  Charter and other relevant rules of international law: 
UNYB (1985), pp 292-3, 11 70. 1 ;  

A further Convention was concluded at Montreal in March 1991, on  khe Marking of Plastic 
Explosives for detection. 

58 ILM, 27 (1988), pp 672, 685. See Halberstam, AJ, 82 (1988), pp 269-310 Momtaz, AFDI, 34 
(1988). pp  589-600; Joyner, Germ YBIL, 31 (1988), 230-62; ~rancioni,'h;d, pp 263-88; Fried, 
H a w  ILJ, 30 (1989), pp 26-36; Plant, ICLQ, 39 (1990), pp 27-56,:The Convention was 
concluded in the aftermath of the seizure by terrorists of the Italian vessel Achille Lauro, in 1985, 
as to which see 4 305, n 3. I ~ 

59 See generally Walker, The Prevention of Terrorism in British Law (198;). 
60 ILM, 24 (1985), p 1015; see also AJ, 78 (1984), pp 915-28. See more generally Alexander and 

Nanes, Legislative Responses to Terrorism (1986). I i 
61 See § 115, n 4; and 4 447, n 4. 1 ;  

AS to hostile propaganda in general see Preuss, AJ, 28 (1934), pp 649-68; kenwick, AJ, 32 (1938), 
pp 339-43 and AJ, 35 (1941), pp 626-31 ;van Dyke, AJ, 34 (1940), pp 58-t3; Whitton, Hag R, 72 
(1948), i, pp 545-656, AJ, 41 (1947), pp 899-903, AJ, 45 (1951), pp 15'1-3, AJ, 52 (1958), pp 
739-45, and in International Criminal Law, vol 1 (eds Bassiouni and ~ a ~ d a ,  1993), pp 239-72; 
Wright, AS Proceedings (1950), pp 95-106; Friedmann, AJ, 50 (1956), p$ 498-500; Whiteman, 
Digest, 13, pp 982-1029; Martin, International Propaganda, Its Legal a ~ d  Diplomatic Control 
(1958); Stone, Legal Controls of International Conflict (rev, 1959). pd 318-23; Larson and 
Whitton, Propaganda: Towards Disarmament in the War of Words (19637; Evensen, Hag R, 1 I5 
(1965), ii, pp 556-62; Havinghurst (ed), International Control of Propaganda (1968); Murty, 
Propaganda and World Public Order (1968); Stuyt, Neth IL Rev, 24 (11977), pp 274-86. 

See also 115 (as to defamation and libels on foreign states), 4 122 (& to responsibility for 
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attempts have been made to prohibit such propaganda, but while states generally 
have been willing to subscribe to treaties and other international instrumentson as well as, more gener 

the subject many have been reluctant to  refrain from hostile propaganda 
altogether.'3 In the Convention concerning the Use of Broadcasting in the Cause 
of Peace 19366~ the parties undertook to prohibit the broadcasting within their 
territories of any transmission calculated by reason of its inaccuracy or  otherwise 
to disturb international understanding or  to incite the population of any terri- 
tory to acts inc(>mpatible with the internal order o r  the security of a territory of 
another party. In 1948 a United Nations Conference on  Freedom of Information 
and the Movement Against International Propaganda was held,h5 as a result of 
which a Convention on the Right of Correction was adopted in 1952." From its 

. .- . 

subversive activities generally), and 69 (as to frccdom of information). O n  the ~ossibility of 
protecting international peace by municipal legislation against war propaganda as well as against 1 i 
acts injurious to foreign states, see Pella, La Protection de la paixpar le droit interne (1933), and ), and Enforceability of the Right to Re& or Covection (1986), 
RG, 40 (1933), pp 401-505; Mirkine-Guetzivitch, Droit constitutionnelinternational(l933), pp ! I  
244-90; Rappaport, Grotius Society, 18 (1932), pp 41-64. In 1950 and 1951 Soviet Russia and a mbiy passed Res 110 (11) in which it &demned 'all forms of 
number of other Eastern European states passed legislation ~enalising incitement to war. See AJ, try conducted, which is either designedor likely to provoke or 
46 (1952), Suppl, pp 34-42, 99-104, and Grzybowski and Pundeff, ibid, pp 537-42. e, breach of the peace, or act of aggresSion3. For comment see '" O n  the National-Socialist propaganda, wireless and otherwise, directed against Austria in 1933, 128-36. See also Whitton, Hag R, 72 (1948). i, pp 626-56; and 
see Docrtments (1 933), pp 385-98; Stenuit, La Radiophonie et le droit internationalpublic(1932), 
pp 37 et seq; Preuss, AJ, 28 (1934). pp 649-68; Raestad, Dossiers de la cooperation internationale 
(1933). 

In 1949 Haiti accused Santo Domingo of moral aggression in that a Haitian exile in Santo 
Domingo had been allowed to make 'vulgar and provocative broadcasts' directed at the over- 
throw of the Haitian Government, and the dispute was referred to the OAS; while in 1950 the 
Council of the OAS had to call upon the Governments of Haiti and the Dominican Republic to 
desist from systematic and hostile ~ r o ~ a g a n d a  against each other. See Whitton, AJ, 52 (1956), at 
pp 743-4; and also Fenwick, AJ, 48 (1954), pp 289-92. In 1958 Lebanon and Jordan complained 
about (interalia) radio propaganda directed by thc United Arab Republic against them, and the 
matter was discussed in the Security Council: see UNYB (1958), p 36ff; Whiteman, Digest, 13, 
pp 101 1-14. As to whether the official governmental proclamation of a'captive Nations Week' 
by the USA in 1960, directed in effect against the established governments of communist states, 
violated the rule of international law prohibiting the official use of subversive ~ r o ~ a g a n d a  by one 
state against another, see Wright, AJ, 54 (1960), pp 521-35, and Whitton, AJ, 55 (19611, pp 
120-32. 

While in many states broadcasting is officially controlled, so that the state may bear direct 
responsibility for broadcasts of hostile propaganda, in others it is not and in such cases thestate's 
responsibility isless direct. Thus the independence of the British Br~adcastin~Cor~orationfrom 
control by the British Government has frequently been invoked by that government in replying 
to representations by foreign governments about BBC broadcasts; and see similarly regarding 
the Near East Arab Broadcasting Station in Cyprus, Parliamentary Debates (Lords), vol 198, 
cols 1205-7 (18 July 1956). 

For bilateral agreements to refrain from hostile ~ropaganda, see eg the Israel-Lebanon 
Agreement 1983, Art 5 (ILM, 22 (1983). p 708); South Africa-Mozambique Agreement on 
Non-Aggression and Good Neighbourliness 1984, Art 5 (ILM, 23 (1984), p 282); and the 
Afghanistan-Pakistan Agreement 1988, Art II(1O) (ILM, 27 (1988), p 581). 

'* See OffJ (1936), p 1437; Cmd 5505, Misc N o  6 (1937); As, 32 (19381,~ 113; Hudson, ~e~is la t ion,  
vii, p 409; Fenwick, AJ, 32 (1938), pp 339-43; Raestad, RI, 16 (1935), pp 289-98; Tomlinson, 
International Control of Radiocommunications (1938), pp 226-33. See also GA Res 841 (IX) 
(1954) as to the possible preparation of a protocol to transfer to the U N  the functions ~erforrned 
under the Convention by the League of Nations: no such protocol was concluded, and the 
matter is still regulated by the general provisions of GA Res 24 (I) (1946). " See Whitton, AS, 43 (1949), pp 73-87; Bolla, Ann Suisse, 5 (1948). pp 29-62. " See § 115, n 8. As to the right of reply and correction. see also Art 14 of the American Convention 
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formation was also provided for in the Final Act of the Helsinki Conference on 
Security and Cooperation in Europe 197.5.~~ It is in the context of the freedom to 
provide and receive information that states have sometimes felt it necessary to 
protest at actions by another state designed to prevent the reception in its 
territory of broadcasts originating from the territory of the protesting state?' 

§ 123 Restrictions upon personal authority Personal authority does not ive 
unlimited liberty of action. Although the citizens of a state remain to a consi f er- 
able extent under its power when abroad, the exercise of this power is restricted 
by the state's duty to respect the territorial supremacy of the foreign state on 
whose territory those citizens reside. A state must refrain from performing acts 
which, although they are according to its personal supremacy within its compet- 
ence, would violate the territorial supremacy of this foreign state. A state must 
not perform acts ~f sovereignty in the territory of another state.' Thus, for 
instance, a state may not use force upon its nationals abroad to compel them to 
fulfil their military service obligations in their home state (even though it is 
within its rights in imposing such obligations upon them);* and a state is 
prevented from requiring such acts from its citizens abroad as are forbidden to 
them by the municipal law of the land in which they reside, and from ordering 
them not to commit such acts as they are bound to commit according to the 
municipal law of the land in which they r e ~ i d e . ~  

But a state may also by treaty obligation be in some respects restricted in its 
liberty of action with regard to its citizem4 Thus insofar as the principle of 

marking the establishment of a so-called 'new international information and communication 
order', on which see Condorelli, Ital YBIL, 5 (1980-81), pp 123-38; Sur, AFDI, 27 (1981), pp 
45-64. O n  the UNESCO Committee for the Intergovernmental Information Programme, 
established in 1985, see Beer-Gabel, AFDI, 32 (1986), pp  684-96. 

73 Cmnd 6198, at pp 36-9; ILM, 14 (1975), pp 1292,1315-17. See also the Concluding Document 
of the Madrid Follow-up Conference 1980-83 (Cmnd 9066, pp 19-21; ILM, 22 (1983), pp 1398, 
1403). 

74 See eg Parliamentary Debates (Commons), vol32, co131 (written answers, 15 November 1982), 
rbid, vol60, col 115 (written answers, 15 May 1984), and ibid, vol79, col463 (written answers, 22 
May 1985). Such jamming of radio broadcasts is likely to be inconsistent with the relevant 
provisions, particularly Art 35, of the International Telecommunication Convention 1982, Art 
19.2 of the International Covenant on Civil and Political Rights 1966, and the Final Act of the 
Helsinki Conference on Security and Cooperation in Europe 1975 (Art 2 of Basket 3). 

' Seeh118. 
See bppenheimer, AJ, 36 (1942), at pp 589-90. 
For example, in time of war a belligerent is not entitled to prohibit one of its nationals, resident in 
a neutral state under the laws of which debts must be paid, from paying adebt due to anationalof 
the other belligerent. For a survey of the law of the US as to the jurisdiction of courts of equity 
over persons to compel the doing of acts outside the territorial limits of the state, see Messner, 
Minn Law Rev, 14 (1929-30), pp 494-529. As to enforcement of foreign public law, see § 144. 
See also § 139, as to certain problems which have arisen in connection with anti-trust cases and 
boycotts. " Note also the Treaty of Berlin of 1878 which restricted the personal supremacy of Bulgaria, 
Montenegro, Serbia, and Romania in so far as thesestates were thereby obliged not to imposeany 
religious disabilities on any of their subjects (see also 5 40, n 4 and § 131, n 41, as to the positionof 
Cyprus); and the ~ o l i c y  of protecting racial, religious, and linguistic minorities by means of 
treaty obligations was carried further in the treaties concluded at the end of the First World War 
(see $5 426-7). 

210-16. 
When the ILC adopted in 1953 a draft Article on 1:isheries whic 

that states shall be under a duty to accept regulations prescribed by 
essential for the purpose of protecting fishing resources against was 
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times referred to it;4 possibly it  is implied in the frequent judicial affirmation of 
the obligation of states t o  act in good faith.5 The conferment and deprivation of 
nationality is a right which international law recognises as being within the 
exclusive competence of states; but it is a right the abuse of which may be a 
ground for an international claim.6 The duty of the state not to interfere with the 
flow of a river to  the detriment of other riparian states has its source in the same 

The maxim, sic utere tuo ut alienum non laedas, is applicable to 
relations of states n o  less than to those of individuals; it underlies a substantial 
part of the law of tort in several systems of law;' it is one of those general 
principles of law recognised by civilised states which the International Court is 
bound to apply by virtue of Article 38 of its S t a t ~ t e . ~  However, the extent of thr 
application of the still con t ro~ers ia l '~  doctrine of the prohibition of abuse of . .  . 
rights is not at all certain. 

Much of the purpose of a doctrine of abuse of rights is directed to  securing a 
balance between the right of the state to  d o  freely all those things it is entitled to 
do, and the right of other states to  enjoy a similar freedom of action without 
harmful interference originating outside their borders. The need for such a 
balance has been underlined by the rapid growth of activities which could cause 
harm far outside the area where they take place, and by the urgency of contem- 
porary concern for the protection of the human environment. In the Trail 
Smelter Arbitration, which raised questions of state responsibility for acts of 
private persons on its territory, the tribunal supported the proposition that 'a 

that the prohibition of abuse of rights was supported by judicial and other authority (Report of 
the Commission (Fifth Session, 1953)). ' See eg Judge Azevedo in the Admission Case, ICJ Rep (1948), pp 79,80; Judge AIvarez in the 
Admission (General Assembly) Case, ICJ Rep (1950), p 15. See also Judge Anzilotti in the 
Electricity Company of Sofia Case, Series A/B, N o  77, p 88. 
See the Joint Dissenting Opinion in the Admission Case, ICJ Rep (1948), pp 91,92; and see the 
Opinion of the Court itself in that case for the statement that with regard to the conditions of 
admission of new members the Charter did not forbid the taking into consideration of any factor 
it was possible 'reasonably and in good faith' to connect with the conditions laid down in the 
Charter. 
See the Minutes of the First Committee of the Hague Conference on Codification of Internation- 
al Law (1930), pp 20 and 197. And see Rundstein, ZoV, 16 (1931),pp 41-5, and § 378. Seealso the 
Dissenting Opinion of Judge Read in the Nottebohm Care, ICJ Rep (1955), at pp 37-8. ' See §§ 175-81 and also $9 173,225. 

V e e  Handelskwekerij G I  Bier B V v  Mines de Potasse d'Alsace SA, Neth YBIL, I 1 (1980), p 326, 
concerning pollution of the Rhine by a company in France, causing damage in the Netherlands. 
The court concluded that it had to apply international law and that, there being no applicable rule 
of customary international law, it had to apply general principles of law, which included the 
principle sic utere tuo ut alienum non laedas, by virtue of which the person making the discharge 
which was causing the pollution was acting in breach of a legal duty. 
See § 12. In Internationale Handelsgesellschaft mbH v Einfuhr- und Vorratsstelle fiir Getreide 
und Futtermittef 119721 CMLR 177, 186, a court in the Federal Republic of Germany regarded 
the principle of proportionality as existing in public international law as part of the general 
principle of law prohibiting the abuse of rights. 

lo See eg Balladore Pallieri, p 287; Cavaglieri, NuoviStudisull'interuento (1928), pp 42-52. 'Abuse 
of rights' may have some affinities with, although it is distinct from, the doctrine of ditourne- 
ment de pouvoir. The Court of Justice of the European Communities has jurisdiction to hold 
invalid acts of the Council and Commission of the Communities on grounds, interalia, of misuse 
of powers: see A n  173 of the Treaty establishing the EEC, and equivalent Articles of the Treaties 
establishing the ECSC and Euratom. 
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State owes at all times a duty to  protect other States a 
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prohibited by international law' was placed in the w 
International Law Commission in 1974 at the request o ,  
of the United Nations.I5 This has been seen as 'an 
principle that States, even when undertaking acts that ir 
prohibit, had a duty to consider the interests of othc 
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suggestion of excess inherent in the term 'abuse'. 

Early consideration of this topic by the Commissic 
articles considered by it in 1988-90, covers activities wit 
an appreciable risk of causing physical transboundary ir 
state knew o r  had the means of knowing:I7 while states 

I '  RIAA, iii, p 1963, quoting Eagleton, Responsibility of States in In, 
See also n 14. 
ICJ Rep (1949), p 22; and see § 121, n 8. 

See also the Lake Lanoux Arbitration - in which France's entitlc 
relation to the utilisation of the waters of Lake Lanoux) had to be 
Spain (which was downstream of Lake Lanoux) to have its rights rc 
taken into consideration - but this Arbitration turned on the prov 
two parties rather than on customary international law (ILR, 24 
noted that where actions of private individuals and companies ir 
territory of another, the matter is often settled by municipal court: 
references to several such cases, see Lachs, ICLQ, 39 (1 990), pp 663 
As to the damage caused to downstream states by the escape of cb 
from the Sandoz Chemical Corporation's factory at Basle, Switzerl 
(1987), pp 160-76. 

" See generally, § 125. O n  liability for ultra-hazardous activities, s 
For an instance of conventional regulation of a nuisance comm 
affecting injuriously the territory of a neighbouring state, see the ( 

between Canada and the USA for the settlement of difficulties arisi 
US that fumes discharged from the smelter of the Consolidated M 
in British Columbia werc causing damage to the State of Washin 
(1936), Suppl, p 163. In thc TrailSmr.1tr.r Arbitration arising out of 
1941, that under international law no state has a right to use or pe 
such a manner as to cause injury by fumes in or to the territory of an 
9 (1938-40), N o  104. See the Report in the same matter of the Int 
between Canada and the US of 28 February 1931: AJ, 25 (1931) 

l5 Res 3071 (XXVIII) (1973). 
l6 YBILC (1980), ii, pt 2, p 159. See generally, U N  Secretariat, Stud3 

International Liability for Injurious Consequences Arising out of A 
tional Law (1984, U N  Doc A/CN 4/384). 

l7 Note also the Decision of the O E C D  Council of 8 July 1988 on 
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permit activities in their territories, that freedom must, if such activities involve 
risk, be compatible with the protection of the rights flowing from the sovereign- 
ty of other states, which calls for cooperation between the states concerned to 
prevent o r  minimise the risk of transboundary injury, o r  its effects if injury has 
already occurred, and for reparation to be made for any appreciable injury 
suffered. l 8  

$ 125 Protection of the  environment Concern for the effects which a state's 
acts may have outside its territory has increasingly extended beyond their 
specific effects on nearby states, to cover also acts which may affect all states 
through their impact on  the world's environment generally.' 

concerning accidents capable of causing transfrontier damage: ILM, 28 (1989), p 247. And see 
$ 125, n 15, for other O E C D  decisions. 

l8 See draft Arts 1-10 submitted by the Special Rapporteur and referred to the Drafting Committee 
by the ILC at the end of its debate on this topic at its 1988 session: Report of the I L C  (40th 
Session, 1988), paras 21-101. See also Arts 10-17(theprevious Arts 1-10 having been revised to 
become Arts 1-9) discussed by the ILC at its 1989 session, and focusing on procedures 
(warnings, notifications, etc) for preventing transboundary harm: Report of the I L C  (41st 
Session, 1989), paras 377-97, these articles were expanded into Arts 10-20 at the Commission's 
session in 1990, and draft Arts 21-27 (on international liability) and 28-33 (on civil liability in 
municipal law) were also discussed: Report of the I L C  (42nd Session, 1990), paras 492-525. See 
generally on the ILC's work on this topic, Caubet, AFDI, 29 (1983), pp 99-120; Magraw, AJ, 80 
(1986), pp 305-30; Barboza, AFDI, 34 (1988), pp 513-22; Boyle, ICLQ 39 (1990), pp 1-26. 
See generally Andrassy, Hag R, 79 (1951), ii, pp 77-178; Thalmann, Grundprinzipien des 
modernen zwischenstaatlichen Nachbarrechts (1951); Hag R (1973), Special Vol (ed Kiss) 
(Proceedings of Colloquium on the Protection of the Environment and International Law); 
Dickstein, ICLQ, 23 (1974), pp 426-46; Barros and Johnston, The International Law of 
Pollution (1974), pp 69-82; Handl, AJ, 69 (1975), pp 50-76; Teclaff and Utton (eds), Inter- 
national Environmentai Law (1975); Kiss, Survey of Current Developments in International 
Environmental Law (1976), in The Structure and Process of International Law (eds Macdonald 
and Johnston, 1983), pp 1069-94, Droit internationalde I'environment (1 989), and Germ YBIL, 
32 (1989), pp 241-63; Hoffman, ICLQ, 25 (1976), pp 509-42; Johnson, International Environ- 
mental Law (1976); Dupuy, AFDI, 20 (1974), pp  815-29, and La ResponsabilitP internationale 
des Ptats pour les dommages d'origine technologrque et industrielle (1977); Springer, ICLQ, 26 
(1977), pp 531-57; Handl, Rev Belge, 14 (1 978-79), pp  40-64, AJ, 74 (1980), pp 525-65, and AS 
Proceedings (1980), pp 223-34; Schneider, World Public Order and the Environment (1979); 
Bothe (ed), Trends in Environmental Policy and Law (1980); Cripps, ICLQ, 29 (1980), pp 1, 
2-6; Caidwell, International Environmental Policy (1984); Hag R (1984), Special Vol (ed 
Dupuy) (Proceedings of Colloquium on the Future of the International Law of the Environ- 
ment); Giindling, ZoV, 45 (1985), pp 265-91; Lang, ZoV, 46 (1986), pp 261-83; Flinterman, 
Kwiatkowska and Lammers (eds), Transboundary Air Pollution (1986); Malvia, Indian JIL, 27 
(1987), pp 30-49;Annuairq 1 (1987), pp 159-294 (an exhaustive study); EnvironmentalProtec- 
tion and Sustainable Development (1987), a Report of U N  Experts Group on Environmental 
Law (Munro, Chairman; Lammers, Rapporteur), appointed by the U N  World Commission on 
Environment and Development; Anand, International Law and the Developing Countries 
(1987), pp 150-73; Restatement (Third), ii, pp 99-143; Sumitra, Indian JIL, 27 (1987), pp 
385-410; Boyle, BY, 60 (1989), pp 257-313; Gaines, Harv ILJ, 30 (1989), p 311-49; Hahn and 
Richards, ibid, pp 421-46; Lachs, ICLQ, 39 (1990), pp 663-9; Sachariew, Nerh IL Rev, 37 
(1990), pp 193-206; Wolfrum, Germ YBIL, 33 (1990), 308-30. 

See also discussion of the legal aspects of long-distance air pollution by the ILA: Report of the 
18th Conference (1978), pp 383, 390-422; Report of the 19th Conference (1980), pp 531-79; 
Report of the 60th Conference (1982),. pp  157-82 (approving the 'Montreal' Rules of Inter- 
national Law Applicable to Transfront~er Pollution); Report of the 6lst Conference (1984), pp 
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i l 
This wider environmental concern sprang from gyowirik awareness of the 

damage done to neighbouring states by various forms of poillution, particularly 
that brought about by increasingly intensive industrial activity and its associated 
phenomenon of 'acid rainJ.* The development of nuclear bower, with the at- 
tendant risks of radioactive pollution should the nuclear reactors be damaged, 
added an extra dimension to the problem; and special urgency and importance was 
added after the Chernobyl disaster of 1986,j which caused sekious and damaging 

I '  

377-413; Report of the 62nd Conference (1986), pp 198-230; Report of the 63rd Conference 
(1988), pp 218-81. See also § 179, as to pollut~on of river waters resulting from the conduct of 
upper riparian states; and $ 124, n 18, as to the work of the ILC on1 stare responsrb~lrty for 
injurious consequences ar~sing out of acts not prohibited by international law. 

White mternational concern has grown rapidly rn the last decade, the matter began to attract 
growing attention among lawyers and screntlsts much earher. See eg Arr Pollutton (1961), World 
Health Organisatron Monograph Serres N o  46. - - 
See n 11 o f  thrs sectron. ' Some states formally reserved thelr nghts as agamst the USSR, these ~ncluded the UK (see 
UKMIL, BY, 57 (1986), p 600). See generally on t h ~ s  rnc~dent, RG, 90 (1986), pp 1016-20, and 91 
(1987), p 653, KISS, AFDI, 32 (1986), pp 139-52, Handl, RG, 92 (1988), pp 5-62, the statement 
by the IAEA Board of Governors, at ILM, 25 (1986), p 1009, SandL, Chernobyl Law and 
Communrcatron (1988), and Woodhffe, ICLQ, 39 (1990), pp 461-71 For an attempt (unruccess- 
ful, mamly on procedural grounds) to mstttute proceed~ngs agamst the USSR for daniage 
allegedly caused by the Chernobyl accrdent, see Garden Contamrnatton Case (1) and (2) (1987), 
ILR, 80, pp 367, 377, the court noted, rnter a lu ,  that relevant mternatronal oblrgatlons wh~ch  
mrght have been breached by the USSR would grve rlse to clams by other states rather than by 
affected ~ndlv~duals (at p 382) 

As a result of the Chernobyl accrdent two conventtons were concluded wrthrn the framework 
of the IAEA: the Conventron on Early Not~ficat~on of a Nuclear Accldent 1986, and the 
Conventron on Ass~stance rn the Case of a Nuclear Acc~dent o r  Rad~ologrcal Emergency 1986 
ILM, 25 (1986), pp 1370,1377 The former entered Into force on 27 October 1986 It is open for 
accession to all states and to mternat~onal organisatlons and reg~onal lntegratlon organlsatlons 
const~tuted by soverergn states whrch have competence in the relevant matter. The depositary lr 
the IAEA. See Adede. The IAEA Notrficatlon and Assrstance Conventrons (1987). Note also 
srmrlar brlateral agreements p r o v ~ d ~ n g  for prompt exchange of mformat~on In the event of a 
nuclear acc~dent, such as that con~luded In 1990 between the UK and the Sovret U n ~ o n  (TS N o  54 
(1990)) and In 1987 between the UK and Denmark (TS N o  11 (1989)). wh~ch has in turn 
concluded s~mdar  agreements with Sweden, Norway, P~nland, Poland and the USSR. RG, 92 
(1988), p 379. For other s d a r  cooperation and assistance arrangements, see O E C D  Councd 
dec~slon of 8 July 1988 (ILM, 28 (1989), p 247; RG, 94 (1990), pp 1#0-6), and Boyle, BY, 60 
(1989), pp 257, 278-85. : I  

There was also the disaster of a gas leak from a pesticide plant $1 Bhopal in India, on 3 
December 1984: but this did not apparently involve cross-frontier air pbilution, and the question 
of r e s p o n s ~ b ~ l ~ t ~  fell to be determl'nd by mun~crpal law and, ultimately, by the lnd~an  munrc~pal 
courts. For the Bhopal Gas Leak Dtsaster (Processmg of Clams) Act 1985, see ILM, 25 (1986), p 
884. L ~ t ~ g a t ~ o n  was also ~nstrtuted rn the USA see Re Unlon Carbrde Corpn Gas Plant Drsasterat 
Bhopal, Indrarn December 1984,1LM,25 (1986),p 771, AJ, 80(1986), p 771, AJ, 80(1986), p 964, 
affirmed on appeal, AJ, 81 (1987). p 415 See also Magraw, AJ, 80 (1986), pp 305, 325-6, 
Abraham and Abraham, ICLQ, 40 (1991), pp 334-65 I 

In 1973 Australla and New Zealand mst~tuted proceed~ngs betore the 1CJ agalnst France In 
respect of the conduct by France of nuclear tests In the Pacrfic whrch I C  was cla~med by the 
apphcants would lead to radroact~ve fall-out on thew terrltorles thus v~olating t h e ~ r  ter r~tor~al  
sovereignty: the Court granted interm measures of protection to the appl~cant states (Nuclrar 
Tests Case, ICJ Rep (1973). pp 99, 135 see Cot, AI.DI, 19 (1973), pp1252-71) but d ~ d  not In the 
event need to reach any d e c ~ s ~ o n  on the substantwe Issues whrch arose(rbtd (1974), pp 253,457) 
Note also Art 1.1 of  the Treaty bannlng Nuclear Weapon Tests In the Atmosphere, in Outer 
Space and under Water 1963 (TS No 3 (1964)) ~ r o v ~ d ~ n g  for the prohrbrtron of nuclear weapon 

I 
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pollution of the land in several other countries as a result of increases in atmos- 
pheric radioactivity and consequential polluted precipitation over a wide area. 

Multilateral treaties dealing with specific forms of pollution have been con- 
cluded covering such matters as pollution at sea4 (as by the spillage of oil: and 
the dumping at sea of noxious substances)$ pollution of maritime areas originat- 
ing from land-based sources;7pollution of rivers flowing through more than one 
state;' transboundary airborne pollution;9 and damage-limiting action to be 
taken in the event of a nuclear accident.'' Where problems arise particularly 
between neighbouring states, they may regulate matters by bilateral arrange- 
ments.'' Increasing problems have been associated with the dumping, in a safe 

test explosions if they cause radioactive debris to be present outside the territorial limits of the 
state under whose jurisdiction or  control such explosion is conducted. As to liability for 
ultra-hazardous activities, see 5 149. 
See § 353ff, as to marine pollution generally. It should be noted that Arts 192-6 of the Law of the 
Sea Convention 1982 consist of 'General Provisions' which are a statement in treaty languageof 
the general principles of the Stockholm Conference, and may therefore be relevant also to the 
protection of the environment of land areas. 
See § 353ff. 
See eg Convention on the Dumping of Waste and Other Matters at Sea 1972 (ILM 11 (1972), p 
1308; TS N o  43 (1976)); Convention for the Prevention of Marine Pollution by Dumping from 
Ships and Aircraft 1972 (ILM, 11 (1972), p 263). ' See eg Convention for the Prevention of Marine Pollution from Land-Based Sources 1974 (TS 
N o  64 (1978); ILM, 13 (1974), p 352); Convention on Protection of the Marine Environment in 
the Baltic 1974 (ILM, 13 (1974), p 546), on which see Boczek, AJ, 72 (1978), pp 782-814. A 
Protocol to the former Convention was concluded in 1986 extending it to cover the emission of 
pollutants into the atmosphere: Cm 87, Misc N o  3 (1987). * See § 179; and the Report by Salmon, Annudire, 58 (1979), i, pp 193-380, at p 318, for a list of 
relevant conventions from 1868-1977. 
See eg the Geneva Convention on Long-Range Transboundary Air Pollution 1979; ILM, 18 
(1979), p 1442;TSNo 57 (1983). Participation in this convention was limited to member states of 
the Economic Commission for Europe, and also states having a consultative status with the 
Commission, and certain regional economic integration organisations. This convention, how- 
ever, is limited to matters of cooperation and exchange of information, and undertakings to 
adopt policies without undue delay for combating air pollution; it does not touch on thedifficult 
matter of liability. O n  this convention, see Heywood, Haw ILJ, 21 (1980), pp 536-40; Rosen- 
cranz, AJ, 75 (I%!), pp 975-82; Tollan, Journalof World Trade Law, 19 (1985), pp 615-19; UN 
Legislative Series, Review of h e  Multilateral Treaty-Making Process (1985) (STILEGISER 
B/21), pp 264-6; Fraenkel, Haw ILJ, 30 (1989), pp 447-76. Three protocols to the convention 
were concluded in 1984 (ILM, 24 (1985), p 484; TS N o  24 (1985)), 1985 (ILM, 27 (1988), p 698) 
and 1988 (ILM, 28 (1989), p 212). The 1984 Protocol makes provision for mandatory contribu- 
tions from party governments (to replace contributions from the U N  Environment Programme 
(UNEP)); the 1985 Protocol 'on the Reduction of Sulphur Emissions or their transboundary 
fluxes by at least 30%' containing undertakings to achieve this as soon as possible and at the latest 
by 1993; the 1988 Protocol concerns the 'control of emissions of nitrogen oxides or their 
transboundary fluxes'. See also the Declaration on Acid Rain, 21 March 1984, by Canada and 
nine west European parties to the convention, undertaking to reduce emissions of sulphur and 
nitrogen oxides: ILM, 23 (1984), p 662. 

See also the Convention on the Protection of the Environment, concluded by the Nordic 
States in 1974: ICLQ, 23 (1974), pp 886-7; Kiss, AFDI, 20 (1974), pp 808-14. 

' O  See the two conventions concluded in 1986 in the aftermath of the Chernobyl disaster, and cited 
at n 3 of this section. " See eg US-Mexico Agreement on Cooperation for the Protection and Improvement of the 
Environment 1983 (ILM, 22 (1983), p 1025); and four Annexes concluded in 1985-86 (ILM, 26 
(1987), p 16); and see Hoffmann, Harv ILJ, 25 (1984), pp 239-44. 
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! I  manner, of dangerous waste materials which are an inevitable by-product of 
many industrial processes; nuclear waste material has po&d particularly serious 
problems. Apart from steps taken to control durnpingikt sea,'%reaties have 

i 1 sometimes totally excluded the dumping of certain was\es in areas covered by 
them,13 or, like the Basel Convention on the Control of Transboundary Move- 
ments of Hazardous Wastes and their Disposal l989,"+ have prescribed pro- 
cedures designed to minimise the associated risks. 

Worldwide concern over environmental matters foind expression in the 
convening, in Stockholm in 1972, of the United Natiohs Conference on the 
Human Environment. This Conference adopted a Declaration of P r i n ~ i ~ l e s , ' ~  
and an Action Plan,16 which have provided the framdwork for subsequent 
international action. Following a recommendation of tHe Stockholm Confer- 
ence, the United Nations General Assembly in 1972;'established a United 

I I 
See also the Memorandum concerning Transboundary Air Pollution concluded between the 

USA and Canada in 1980 (ILM, 20 (1981), p 690). The State of Ne& York and the Province of 
Quebec concluded an agreement on acid precipitation in 1982: ILM, 21 (1982), p 721. See 
generally on problems of acid rain and other transboundary pollution problems as between 
Canada and the USA, Bourns, Neth IL Rev (1981), pp 188-94; ~ e t S t o n e  and Rosencranz, Acid 
Rain in Europe and North America (1983); Van Lier, Acid Rain and International Law (1984); 
Schmandt and Roderick (eds), Acid Rain and  Friendly ~ei~hbouri : (1985);  ILA, Report of the 
63rd Conference (1988), pp 237-8; Brunnie, Acid Rain and Ozone 'Layer ~ e ~ l e t i o n  (1988); and 
works cited at n I and n 9 of this section, dealing with transfrontier air pollution generally. 

l2 See n 6 of this section. " Eg Art V of the Antarctic Treaty 1959 (see 5 257). 
" ILM, 28 (1989), p 657. See Bothe, Germ YBIL, 33 (1990), pp 422-31. As to particular problems 

associated with the dumping of waste products in Third World States, see Pambou Tchivounda, 
AFDI, 34 (1988), pp 709-25. 

l5 ILM, 11 (1972), p 1416. See Kiss and Sicault, AFDI, 18 (1972), ip 603-28. The Stockholm 
Conference was convened on the recommendation of the UN Ecoiiomic and Social Council in 
1968 (Res 1346 (XLV)). Principle 21 states that states have, in acco$ance with the UN Charter 
and the principles of international law, the sovereign right to exploit their own resources 
pursuant to their own environmental policies, and the responsibility to ensure that activities 
within their jurisdiction or  control do not cause damage to the enjironment of other states or 
areas beyond the limits of national jurisdiction; and according.io Principle 22 states shall 
cooperate to develop further the international law regarding liability and compensation for the 
victims of pollution and other environmental damage caused by actipities within the jurisdiction 
or control of such states to areas beyond their jurisdiction. Note also the Nairobi Declaration 
adopted in 1982 on the tenth anniversary of the Stockholm Declaration: ILM, 21 (1982), p 676, 
and Kiss, AFDI, 28 (1982), pp 784-93. 

See also GA Res 44/228 (1989), convening a Conference on Envirbnment and Development in 
Brazil in June 1992, 'to promote the further development of intedjational environmental law, 
taking into account the Declaration of th'e United Nations Conference on Human Environment, 
as well as the special needs and concerns of the developing countiies, and to examine, in this 
context, the feasibility of elaborating general rights and obligations of States, as appropriate, in 
the field of the environment, also taking into account relevant ;existing international legal 
instruments' (pt I, para 15(d)). : I  

See also recommendations relating to transfrontie 
in 1974,1976,1977 and 1978 (respectively, ILM, 14 ( 
(1977), p 977; and ibid, 17 (1978), p 1530); ICLQ, 
(1978), p 407. See also the Council's decision of 8 
concerning accidents capable of causing transfronti 
(1990), pp 140-6. 

As to pollution of water and air, see § 124, and 
l6 ILM, 11 (1972), p 1421. 
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Nations Environment Programme (UNEP), with a Governing Council and a 
Secretariat.17 

The focus for earlier measures of pollution prevention and control was the risk 
o r  occurrence of specific damage to the property o r  interests of another state. A 
much broader concern, however, was evoked by damage to the environment in a 
general sense, not directly related to the specific economic interests of particular 
states. The need to protect from damage areas beyond national jurisdiction was, 
for example, recognised by Principle 21 of the Stockholm De~lara t ion , '~  and, 
more particularly, by Part XI1 of the Law of the Sea Convention 1982 in relation 
to  the marine e n ~ i r o n m e n t , ' ~  and treaties regulating or  prohibiting the disposal 
of toxic wastes on  the high seas. Article 30 of the Charter of Economic Rights 
and Duties of States 1974'~ provid.ed, in general terms, that all states have a 
responsibility for the protection, preservation and enhancement of the environ- 
ment. A serious breach of an international obligation of essential importance for 
safeguarding and preserving the human environment, such as those prohibiting 
massive pollution of the atmosphere o r  of the seas, has been proposed by the 
International Law Commission as an international crime." A convention was 
adopted by the United Nations General Assembly in 1976 by which parties 
undertake fnot to  engage in military or  any other hostile use of environmental 
modification techniques having widespread, long-lasting or  severe effects as the 
means of destruction, damage or  injury to any other State Party'.22 

An even wider concept of environmental pollution and damage was brought 
about by two related, though distinct, scientific discoveries. The first was the 
discovery in 1985 of a hole in the protective layer of ozone in the earth's upper 
atmosphere which shields the earth from harmful rays from the sun. Second was 
the accumulation of evidence that a build-up of certain gases in the earth's upper 
atmosphere was apparently leading to a 'greenhouse' eaect resulting in a steidy 
increase in the planet's temperature, with a ~otent ial lv  serious threat to  manv 
aspects of life oA earth. ~ a j &  contributors t i t h e  damage to the ozone layer a d  
the build-up of gases producing the 'greenhouse' effect (so-called 'greenhouse 
gases') are certain human activities, particularly those involving the emission of 
chlorofluorocarbons (damaging the ozone layer) and an increase in carbon 
dioxide emissions caused primarily by increases in the use of fossil fuels and by 
activities interfering with natural processes which would otherwise use up excess 
carbon dioxide (such as deforestation, which also affects rainfall patterns over 

" Res 2997 (XXVII). 
Is  See n 15 of this section. 
l9  See also Art 145 (as to protection of the marine environment from harmful effects of activities on 

the seabed beyond national jurisdiction); and Arts l(4) and (5) defining 'pollution of the marine 
environment' and 'dumping'. See also § 353ff. 

20 See § 106, n 6. 
Draft Articles on State Responsibility, Art 19.3(d); YBILC (1976), ii, pt 2, pp 95, 108-10 (paras 
30-33), 121 (para 71); and Report of the I L C  (1989), paras 199-204. 

22 Convention on the Prohibition of Military or  Any Other Hostile Use of Environmental 
Modification Techniques 1976. GA Res 31/72; ILM, 16 (1977), p 88. See Fischer, AFDI, 23 
(1977), pp 820-36. See also Arts 35(3) and 55 of the 1977 Additional Protocol I to the Geneva 
Conventions of 1949 (ILM, 16 (1977), p 1391). During its occupation of Kuwait in 1990-91 Iraq 
caused extensive environmental damage by releasing cmde oil into the waters of the Gulf, and 
setting fire to hundreds of oil wells. 

Independence and  territorial and  person 

large portions of the earth). After the discovery of the damagl 
the international community responded quickly by concludil 
vention for the Protection of  the Ozone Layer 1985:~ 
Montreal Protocol on Substances that Deplete the Ozone 
cerned particularly with limiting the use of chlorofluoroca 
house' problem does not yet have sufficiently widely agree, 
enable an effective international agreement to be concluded, 
to that end are being undertaken as a matter of urgency.25 

The attempt to  ensure protection of the environment, as a 
interest to all, gives rise to some difficult and novel legal 
include the question whether a claim lies for damage t o  the 
distinct from any economic loss which such damage may cau: 
aparticular state (as by loss to its fisheries industry, o r  to tou: 
making good the damage), and the question who, in the car 
environment itself, may present such a claim. Failing the 
special international institution with powers in this respe 
necessary to  develop the possibilities inherent in obligati 
environment being owed erga omnes," o r  in the right of a pa 
treaty to  take action against another party which is in breach 
whole matter raises a serious legal question whether the inte. 
ity can afford to go on  attempting to deal with those problen 
supplementing by treaty, a legal system based essentially 4 

delictual liability of certain respondents and assessing appl 
tion. This, by itself at least, seems an inadequate way of tackli 
a question of public order, and accidents are likely to have resl 
able by damages. A delictual system is hardly designed to d 
ought not to  be allowed to happen at all. 

-- - 

ILM, 26 (1987), p 1529. The Convention was based upon a draft prepar' 
into force on 22 September 1988. '' ILM, 26 (1987), p 1550. It entered into force on 1 January 1989. There a 
developing countries. See also the Adjustments to that Protocol adof 
(1991)), on which see Mintz, Yale JIL, 16 (1991), pp 571-82. 

l5 See eg the work of the Intergovernmental Panel on Climate Change, 
UNEP. The panel established several committees to study various aspecl 
presented their reports in 1990. 

See also on various legal aspects of atmospheric protection and glot 
AFDI, 21 (1975). pp 792-800, and 34 (1988), pp 701-8; Nanda (ed), WOI 
Role of International Law and Institutions (1983); papers by Handl, 
Williams, in AS Proceedings, 1989, pp 62-80; Kirgis, AJ, 84 (1990), pp 
reference to GA Res 43/53 (1988); Nanda, Ham ILJ, 30 (1989), pp : 
Freestone (eds), International Law and Global Climate Change (1991 

l6 On the need to develop international law so as adequately to ensure suck 
ZoV, 49 (1989), pp 791-808; and Report of the ILC(42nd Session, 1990) 
protection of the environment in areas beyond national jurisdiction (' '' Note that Art 8(10) of the Convention on the Regulation of Anta. 
Activities 1988 (see § 257, n 5) provides for the Commission established b 
able to pursue, in the national courts of parties, liability claims for ds 
environment or dependent or associated ecosystems. 
See § 1, n 6; and note also 5 1, n 9, as to the possibility of instituting 

l9 See § 649. 
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attackers, and expel them from its territory. Article 51 of the Charter, moreover, 
expressly preserves the right of individual o r  collective3a self-defence against 
armed attack - a right which the Charter recognises as 'inherent' and which is 
based on customary international law continuing to exist alongside the law 
established by the Charter.4 The requirement that there be an armed attack is 
clear, but not without difficulty.5 It  includes direct attacks across an internation- 
al frontier by a state's regular armed forces (if amounting to more than a mere 
frontier i n ~ i d e n t ) , ~  and indirect attacks consisting of the sending by or  on behalf 
of a state of armed groups or mercenaries into another state where they carry out 
acts of armed force of such gravity as would constitute an armed attack if 
conducted by regular forces;' but does not include such acts as assistance to 
opposition groups taking the form of the provision of weapons or  logistic,'I 
financial o r  other support (although such acts may amount to an unlawful use or 
threat of force or  to intervention in the internal o r  external affairs of a state)? 

the territories of two states is provided with a lock in the lower state, and if, through a sudden rise 
of the upper part of the river, the territory of the upper state be dangerously flooded, and if there 
be not sufficient time to approach thelocal authorities, it would be an excusable act on the panof 
the upper state to send some of its own officials into the lower state to open the lock. 

As to defensive action against foreign radio broadcasts taking effect upon the territory of the 
state and injurious to it, see Hyde, p 606; see also § 122, nn 62, 63. 

" As to alliances, see 9s 664-6; and as to collective action in the general interest, see § 132. It may in 
particular be noted that treaties of alliance may stipulate that an armed attack on one member is 
to be considered an armed attack on all, so enabling all other members of the alliance to respond 
to the attack in self-defence. See eg Arts 5 and 6 of the North Atlantic Treaty 1949. 

' Military and Paramilitary Activities Case, ICJ Rep (1986), pp 94, 102-3. The requirement under 
Art 51 to report to the Security Council measures taken in self-defence is not part of customary 
international law: see § 127, n 22. 
As to the meaning of 'armed attack' see Brownlie, International Law and the Use of Force by 
States (1963), pp  278-9, 365-8; Military and Paramilitary Activities Case, ICJ Rep (1986), pp 
103-4, 119-20. See also nn 15, 18 and 19, and § 128, n 3. 

If as a result of an armed attack by one state on another the latter's territory is occupied, and 
fighting temporarily ceases while the latter seeks means of repelling the attacking state, military 
occupation can be regarded as a continuing armed attack justifying continued recourse to the 
right of self-defence. See in this sense the actions of the UK in response to Argentina's invasionof 
the Falkland Islands in 1982 (see n 35) and of Kuwait and its allies in 1990 after the seizure of 
Kuwait by Iraq and before SC Res 678 (1990) authorised the use of force to repel Iraq's 
aggression (see § 127, n 44). 

Although states have frequently invoked the right of self-defence in relation to their response 
to the activities of irregular forces fighting warsof insurgency, it isnot always easy tocharacterise 
those activities as 'armed attacks' justifying resort to the use of armed force in self-defence. To 
the extent that the irregular forces possess no international status and are operating solely within 
the territory of the state against which they are fighting, the international law of self-defence may 
not be relevant. See also n 10, as to resort to self-defence by the people of a territory in their 
struggle against the state having sovereignty over it. 
The terminology was used by the ICJ in the Military and Paramilitary Activities Case, ICJ Rep 
(1986), p 103, but the dividing line between an armed attack and a 'mere frontier incident' may 
not always be clear. 
Cf para 3 (g) of the Definition of Aggression, GA Res 3314 (XXIX) (1974). 
But see the observations of Judge Jennings in his Dissenting Opinion in the Military and 
Paramilitary Activities Case, ICJ Rep (1986), pp 3, 543. 
This has the consequence that the illegal use of such forms of force cannot be met by counter- 
measures involving the use of armed force: see Military and Paramilitary Activities Case, ICJ 
Rep (1986), pp 104, 110-11, 127. 

1 

j ~ 
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I 

In many cases self-defence involves no action by the defFnding state in 
violation of another state's territorial sovereignty, since its actioq in self-defence 
will be confined to expelling intruders from its own territory.'' But there may be 
circumstances where defensive action involves the violation of, another state's 
territory. Thus a state may be under attack from within anotherlstate's territory, 
as where guns are fired across the frontier; o r  attackers, while carrying out 
hostile operations within the territory of the state, may operate from and be 
supplied from bases in a neighbouring state; or, even if the attackers d o  not have 
bases in a nei hbouring state, they may take refuge there from the defending 
state's forces;' or, before any attack has occurred, the intendilg attackers may 
be organised on neighbouring territory for the purpose of a raid. !In all such cases, 
the state under attack, or threat of attack, may be entitled to take action in 
self-defence12 even though it may involve violation of the othemstate's territory 
and the use of armed force. 

lo It is sometimes argued that the peoples of a territory are, in exercising their right of self- 
determination, justified in using force in self-defence against the state having sovereignty over 
the territory, whose control and domination of the territory constitute a viol$tion of the peoples' 
rights. See Dugard, ICLQ, 16 (1967), pp 157-90; Fraleigh in Internutionul Law of Civil War (ed 
Falk, 1971), pp 190-91, 228; Wilson, International Law und the Use ofForce by National 
Liberation Movements (1988), pp 130-35; and generally § 85, at nn 25-28.1" the Declaration on 
Principles of International Law concerning Friendly Relations and Cooperation among States 
(GA Res 2625 (XXV) (1970)) no such right of self-defence is directly recognisyd, although it does 
state a duty on the part of all states to refrain from any forcible action which Peprives peoples of 
their right to self-determination, and states that in their actions against, and, resistance to, such 
forcible action peoples are entitled to seek and receive support in accordange with the purpose 
and principles of the Charter: see para 7 of the elaboration of the first principle, and para 5 of the 
elaboration of the fifth principle. However, the elfect of the Declaration andof the principles of 
the Charter embodied in it is not that the state in question is deprived of its ybvereignty over the 
territory in which the peoples live. Sovereignty, with its attendant rights an6 duties, rests with 
that state. It is, accordingly, both the right and the duty of the state to maintain law and order in 
the territory, and it may use armed force for the purpose. International law does not prohibit 
inhabitants of a state from rebelling or starting a civil war; and if t heydo  so the existing 
government of the state is entitled to use force within its own territory to suepress the rebellion, 
and is not deprived of  that right by action in 'self-defence' taken by the reb{ls. See also 5 130, a t  
nn 21,22. Associated aspects of this issue includc (1) the right of a liberation movement within a 
state to seek assistance from third states (see § 85, n 27 and $131 (4)). and (2) tGcir right to respond 
positively to such a request (ibid); (3) the right of the parent state to seek abistance from third 
states (see § 130, nn 20-22). and (4) their right to respond positively to such requests (ibid); and 
the international status of  liberation rnwements, and the question of recoknition (see § 49). 

' I  See 5 119, n 13, as to 'hot pursuit' on land. I 

'"Although in practice the dividing line is not always clear, it is necessary,to distinguish self- 
defence from reprisals. The former is defensive action to repel or prevent an actual or threatened 
attack; the latter is essentially retributive or punitive action in  response:^^ a past unlawful 
incident and as a sanction to secure a return to lawful forms of behaviour, usually during 
hostilities. See vol I1 of this work (7th ed), SS 33-43, as to reprisals generally, and Brownlie, 
lnternational Law and the Use ofI:or(e by Stutes (1963). pp 219-23; Kaqhoven, Belligerent 
Reprisals(l971); Bowett, AJ,66(1972), pp 1-36; Barsotti in The Current LegulRegdation ofthe 
Use ofForce (ed Cassese, 1986), pp 79-1 10; Zemanek, ZoV, 47 (1987), pp 32-;43; Doehring, rbrd, 
pp 44-54; Hampson, ICLQ, 37 (1988), pp 818-43, especially 819-24. The first ~rinciple in the 
Declaration on Principles of International Law concerning Friendly ~elatid$s and Cooperation 
among States stipulates that 'States have a duty to refrain from acts of reprisa!involving the use of 
force': GA Res 2625 (XXV) (1970). O n  the distinction, in general, between self-defence and 
reprisals see Tucker, AJ, 66 (1972), pp 586-95, and Bowett, lor cit. As to legitimate counter- 
measures, see n 1. As to reprisals by third states, see Akehurst, BY, 44 (lp70), pp 1-18. 
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While the subject of self-defence.is more appropriately treated in detail 
elsewhere,I3 it may be noted here that the basic elements of the right of self- 
defence were aptly set out in connection with the Caroline incident in 1837 by 
the American Secretary of State, Daniel Webster, who considered that there had 
to be a 'necessity of self-defence, instant, overwhelming, leaving no choice of 
means and n o  moment for deliberation'14 and also that the act should involve 
'nothing unreasonable o r  excessive, since the act justified by the necessit of 
self-defence must be limited by that necessity and kept clearly within it'. & 

The law relating to  self-defence was much discussed in the context of various 
measures taken by the United States of America against Nicaragua. The matter 
was referred to the International Court of Justice, which delivered judgment in 
the Military a n d  Paramilitary Activities Case1(' in 1986. Although directly con- 
cerned with the right of collective self-defence rather than with the right of 
individual self-defence, much of the Court's conclusions apply to the latter as 
much as to the former. The Court found that 'observance of the criteria of the 
necessity and the proportionality of the measures taken in self-defence' was 

I' See vol I1 of this work (7th ed), $9 52aa, 52g. See also works cited in the bibliography preceding 
6 126. 

As to the notion of self-defence in the major legal systems, see Jenks, Common Law of 
Mankind (1956), pp 139-43. 

" This form of words was endorsed by the Nuremberg International Military Tribunal in 1946: Re 
Coering and others, AD, 13 (1946), No  92. See also Grotius, 11, i, v. 

l 5  See Whanon, i, § 50c; Moore, ii, § 217; Hyde, i, §§ 66,248 (n); andHall, § 84. With thecaseof the 
Caroline is connected the case of McLeod, which will be discussed at § 558, n 12. As to both cases, 
see Jennings, AJ, 32 (1938), pp 82-99. In addition to the Caroline incident, cases of self- 
preservation discussed in the 8th ed of this vol, §§ 131-133 concerned the shelling of 
Copenhagen and the destruction of the Danish Fleet (1807), Amelia Islands (1817). American 
expeditions to Mexico (1916-19), the German invasion of Luxembourg and Belgium (1914), the 
Japanese invasion of Manchuria (1931), the sinking of the French Fleet at Oran (1940), and the 
modification of neutrality obligations by the US during the Second World War. Hall, 4 86; 
Martens, i, $ 73; Hyde, i, $ 68, and others quote also thecaseof the Virginius (1873) asan example 
of necessity of self-preservation, but it seems that the Spanish Government did not plead 
self-preservation but piracy as justification for the capture of the vessel (see Moore, ii, § 309,pp 
895-903). That a vessel sailing under another state's flag can nevertheless be seized on the hrgh 
seas in case she is sailing to a port of the capturing state for the purpose of an invasion or bringing 
material help to insurgents, there is no doubt. No  better case of necessity of self-preservation 
could be given, since the danger is imminent and can be frustrated only by the capture of the 
vessel. 

l6 ICJ Rep (1986), p 14. See generally for comment on this aspect of the judgment, Moore, AJ, 80 
(1986), pp 43-127; Rowles, ibid, pp 568-83; Bernstein, H a w  ILJ, 28 (1987), pp 146-56; 
Verhoeven, RG, 91 (1987), pp 1159-1239; Hohmann and de Waan, Neth ILR, 34 (1987), pp 
162-91; Akehurst, Indian JIL,27(1987),pp357,374-8;Hargrove, AJ, 81 (1987),pp 135-43.See 
also fj 129, as to the findings of the Court in respect of intervention by the USA in the affairs of 
Nicaragua. 

In response to Iran's seizure of the US Embassy in Teheran in 1979 and the holding of its staff 
as hostages, the US, in April 1980, landed military forces in Iran in an attempt (which was 
unsuccessful) to rescue the hostages. The US notified this operation to the Security Council, 
asserting that it had been carried out 'in exercise of its inherent right of self-defence with the aim 
of extricating American nationals who have been and remain the victims of the Iranian armed 
attack on our Embassy'. Although the legality of this operation was not before the ICJ in the 
Diplomatic and Consular Staff Case, the Court expressed 'its concern in respect to the United 
States' incursion into Iran': ICJ Rep (1980), pp 18-19, 43-4. See generally Jeffery, ICLQ, 30 
(1981), pp 717-29; Stein, AJ, 76 (1982), pp 499-531. 
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essary if action in self-defence was to  be lawful, and that the state claiming to 
in self-defence must have been the victim of armed attack; the Court went on 
hold that where, In exercise of the right of collect~ve self-defence, a state 

ttacked state must have declared ltself 
quested assistance.17 

tion which involves the vlolat~on of 
the general duty of all states to  respect 

tates. Like all exceptions, ik is to  be strictly 
r such action must be clear. If an imminent 
lready commenced violation, can be pre- 

a violation of another state on the part of 
ion is not necessary, and therefore not 
xample, a state is informed that a body of 
ouring territory for the purpose of a rald 
n be removed through an appeal to the 

to  an appropriate international organ- 
ut if such an appeal is fruitless or  not 

a case of necessity arises, and the 
neighbouring country for the purpose 

it IS permiss~ble for a state to use force in 
against an armed attack which has not yet actually begun but IS 

elieved to be imminent.l8 The better view is probably that while 
action in self-defence IS normally unlawful, it is not necessarily 
11 circumstances, the matter depending on the facts of the situation 
particular the seriousness of the threat and the degree to  whlch 
ction is really necessary and is the only way of avoiding that serlous 
quirements of necessity and proportionality are probably even 

l7 ICJ Rep (1986), pp 103-4,105,120-21. But note the cautron expressed by Judge Jennrngs In h ~ s  
Dissentrng Oprnron (at pp 544-5) as regards any requirement of undue formal~ty In the 
'declaratron' or 'request'. As to collective self-defence see Bowett, BY, 32 (1955-6). pp 130-61 ; 
and as to allrances see $9 664-6 
See eg Kelsen, Law of the Unrted Natrons (1964), p 914, Brownlre, Internatronal Law and the 
Use of Force by States (1963), pp 257-61,275-6, and Henkln, How Nations Behave (1979). pp 
141-4, for the view that antlclpatory self defen~e 1s not perrn~tted, whlch was also the vlew 
expressed In vol I1 of thls work (7th ed), p 156, for the contrary vlew see Waldock, Hag R, 81 
(1952), 11, pp 496-8, Fltzrnaur~ce, Hag R, 92 (1957), 11, at p 171, Bowett, Self-Defence tn 
Internatronal Law (1958). pp 187-92, McDougal and Fellc~ano, Law and Mrnrmum World 
Publzc Order (1961), pp 232-41, H~gglns, The Development of International Law through the 
Polrtrcal Organs of the Unrted Natrons (1963), pp 199-203. See also 1-arer rn The Future ofrhe 
Internatronal Legal Order, vol3 (eds Black and Falk, 1971), pp 36-42, Schwebel, Hag R, 136 
(1972), 11, pp 413, 478-83, Mallrson and Malllson, The Palestme Problem (1986), pp 297-302, 
Cassese, Internatronal Law in a Drvrded World (1986), pp 230-33 Note the d ~ s t ~ n c t ~ o n  drawn 
by Dlnsteln In War, Aggressron and Self-Defence (1988) between 'antrcrpatory' and 'lntercept~ve' 
self-defence, the latter bemg a lawful response where the opposlng state 'has commrtted rtself to 
an armed attack In an ostensrbly irrevocable way' (p 180) In the ~ t l d a ~  and Paramrlrtav 
Actrvrties Case, the poss~ble lawfulness of a response to the lmrnlnent threat of an armed attack 
wh~ch had not yet taken place was not ra~sed and the Court expressed no vlew on that aspect. ICJ 
Reo 11986). DI, 27-8, 103. See also as to the s~~nrficance of threats of force in lnternatronal law, 
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more pressing in relation to  anticipatory self-defence than they are in other iolation of international law under the p i s $  of action in self- 
circumstances. In conditions of modern hostilities it is unreasonable for a state e Charter of the United Nations leaves intaot the inherent right 
always to have to wait until an armed atack has begun before taking defensive ollective self-defence in case of armed attack against a member 
action. States have in practice invoked the plea of self-defence to justify action the United Nations until the Security Council takes action. But the Charter 
begun to forestall what they regard as an imminent threatened attack.19 res taken in the exercise of, the right of self- 

The development of the law, particularly in the light of more recent state reported to the Security Counc~l  and that they d o  
practice, in the 150 years since the Caroline incident, suggests that action, even if risibility of the Council for the maintenance and the 
it involves the use of armed force and the violation of another state's territory, is a most important safeguard fod, with self-defence 
can be justified2' as self-defence under international law where (a) an armed nly legitimate occasion for the use of armed 
attack is launched, o r  is immediately threatened, against a state's territory or e authority of the United Nations, the proper 
forces (and probably its nationals); (b) there is an urgent necessity for defensive mstances when self-defence is invoked is essential to 
action against that attack; (c) there is no practicable alternative to action in 
self-defence, and in particular another state or other authority which has the legal 
powers to stop or  prevent the infringement does not, o r  cannot, use them to that 
effect; (d) the action taken by way of self-defence is li 
to sto o r  prevent the infringement, ie to  the needs of de P of col ective self-defence, the victim of an armed attack ha 

In practice it is for every state to judge for itself, in the fi 
case of necessity in self-defence has arisen. But, unless the 
is to be eliminated as a legal concept, o r  unless it is us 
deliberate breaches of the law, the question of the 
self-defence is suitable for determination and must ultim 
judicial authority o r  by an independent political body, 1 bases in Sinai from which repeated recent raids against Israel had been 
of the United Natiom2'  The refusal on the part of the s launched, with the consent and approval of ~ ~ ~ ~ t . ~ ~  Israel also claimed 
to o r  abide by the impartial determination of that question may be prima facie 

I y  
Eg the Israeli attack on Egyptian forces in Sinai in 1956 and again in 1967 at the beginning of the f the lawfuln~ss o i  the use of force in 
so-called 'six day war' (see n 27), the US quarantine of Cuba in 1962 (n 29), the Iraqi attack on 
Iran in 1980 (see U N  Doc S/PV 2250, pp 23-5), the Israeli attack in 1981 on nuclear installations 
in Iran (n 35), and the US attacks on terrorist-related targets in Libya in 1986 (n 38). 

The Indian invasion of Goa in 1961 was allegedly in self-defence against an imminent attack: 
see Wright, AJ, 56 (1962), pp 617,620-26; Fiory, AFDI, 8 (1962). pp 476-91; Rubino in The 
Current Legal Regulation of the Use of Force (ed Cassese, 1986), pp 134-8; and § 55, n 62.The 
element of self-defence was invoked also in that India claimed that Goa was an integral part of 
Indian territory, wrongfully occupied by Portugal, and against which occupation India was 
defending itself. This, however, raises serious questions as regards the temporal relationship 
between an attack and the action taken in self-defence; and probably takes the notion of 
self-defence into the realm of self-help. 

'O 
If there exists a justification for action in self-defence, the existence of additional motives for the 
action taken does not deprive that action of its character of self-defence: Military and Paramilit- 
ary Activities Case, ICJ Rep (1986), pp 70-71. 
In its judgment the Nuremberg International Military Tribunal said that 'whether action taken 
under the claim of self-defence was in fact aggressive or defensive must ultimately be subject to 
investigation and adjudication, if international law is ever to be enforced': Re Goering and others, 
AD, 13 (1946), N o  92, at p 210; see also Re Hirota and others, AD, 15 (1948), No  118, at p 364. 
And see Bowett, Self-Defence in International Law (1958), pp 263-8. In the Military and 
Paramilitary Activities Case the ICJ rejected arguments that the issues raised were not justiciable the Soviet Union on self-defence to justify its invadion of Poland in 1939, see 
by the Court, and specifically affirmed its competence to determine the issues of collective 75-6; and as to rhe request by ~ e b a n 4 n  for assistance from the 
self-defence which arise: ICJ Rep (1986). pp 26-8; see also the jurisdictional phase of the same I 
case, 1CJ Rep (1984), pp 431-6. For an instance of express rejection by the Security Council of a 
claim to have acted in self-defence, see the Resolution of 1 September 1951 regarding the resentative of Israel in Security Council Ojficial Records, 749th 
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to be acting in self-defence at the time of its invasion of neighbouring territory in order to attack and destroy there ~or th lv ie tnamese  forces 
Arab territories in June 1967,27 and again when taking extensive military which were usin Cambodian territory as a base for warfare against 
action against Lebanon in June 1982.28 South Vietnam3 K Slmilar . action (but this time no! involving United 

(2) In 1962 the United States of America imposed a naval 'quarantineJ of States g o u n d  forces, although United States aircrgft were used) was 
Cuba, and defended its action on the grounds of self-defence since Soviet taken, for similar reasons, in 1971 against North Vietnamese forces using 
vessels were bringing to Cuba offensive missiles which the United States Laotian territory.32 Apart from particular  incident^'^ arising during the 
regarded as an immediate threat to its own security.'' fighting in Vietnam, the lawfulness of that fighting as a whole and of the 

(3) During the years immediately preceding the attainment of independence involvement of the United States of America in it hasibeen argued in part 
by the British territories of Aden and the Federation of South Arabia, in terms of the exercise of the right of self-defence, collective or indi- 
armed attacks into those territories were repeatedly launched by armed vidual, against aggression.34 
f ~ r c e s  from the neighbouring Yemen Arab Republic. British forces, in (5) In June 1981 Israel attacked nuclear installations in Iraq (which was 
defending themselves against these attacks, occasionally attacked areas in hostile to  Israel), justifying that action as legitimate self-defence against 
the Yemen Arab Republic which were used in support of attacks on the imminent threat to Israel's security ~ o s e d  by the possibility of Iraq 
British territory. The United Kingdom asserted that in taking such action developing a nuclear weapons capability.35 
it was acting in self-defence, as, for example, in the attack on Harib Fan (6) In 1982 the United Kingdom used armed force in self-$efence in response 
in 1964." to  the seizure by Argentina of the Falkland Islands and South Georgia, 

(4) In 1970 United States and South Vietnamese forces entered Cambodian eventually securing the removal of all Argentine forces from those British 
t e r r i t o r i e ~ . ~ ~  

Meeting, pp 8-10; UNYB (1956). p 26. SO far as concerned the plea of self-defence it was widely 
considered that Israel's action had exceeded the limits of proportionality. There have been many UNYB (1984), pp 180-84; and other incidents noted in RG, 89 (1985), pp 977-8, and RG, 90 
other similar incidents during the Arab-Israeli confrontation since 1948, when Israel ha (1986), pp 953-4. 
attacked fedayeen bases and camps of the Palestine Liberation Organisation in neighbouring See also $ 119, n 13, as to the alleged right of 'hot pursuit' on land: 
Arab territories. It is not always easy to distinguish the element of self-defence from that of 3' For comment, see Falk, Rogers, Moore, Aldrich, Friedmann, Bork and Hargrove, AJ, 65 (1971), 
reprisal (see § 127, n 12); nor is it always right to treat the incidents as self-contained, ratherthan pp 1-83; these, and other papers, are collected in Falk (ed), The Vietnam War and International 
as Part of a continuing conflict. Furthermore, insofar as a state of war may be regarded as having Law (vol 3, 1972). I 

existed at the relevant times, different considerations may apply. See generally  ti^, L~ conf[it '2 See the communications made to the Security Council on behalf of the ~ e ~ u b l i c  of Vietnam and 
Israelo-Arabe (1973); Rostow, AJ, 69 (1975), pp  272-89; Pogany, The Security Councilandthe the USA on 8 February 1971, U N  Docs Sl10104 and S/10106. 
Arab-Israeli Conflict (1984). 

27 
'' Among these note the incident in the Gulf of Tonkin in 1964, when North Vietnamese torpedo 

See UNYB (1967), pp 174-91 ; Higgins, Journalof Contemporaty History, 3 (1968), pp 253-71; boats attacked US vessels in the Gulf and US aircraft then attacked thetorpedo boats and their 
SchwebeL AJ, 64 (1970), pp 344-7; Shapira, Israel Law Rev, 6 (1971), pp 65-80; Martin, L~ support facilities in North Vietnam in order to protect US naval unitqfrom further attack: the 
Conpit Israelo-~rabe (1973), pp 153-70; Pogany, The Security Council and the Arab-Israe/; USA asserted to the Security Council that 'the action they [sc US forces] took in self-defence is 
Conflict (1984), ch 5. the right of all nations and is fully within the provisions of the Charre( of the United Nations' 

" See UNYB (1982), p 428ff; and Mallison and Mallison, The Palestine Problem (1986), pp (the statement of Ambassador Stevenson is set out in Palk (ed), The V~etnam Warandlnterna- 
276-406. 

29 
tional Law (vol 1, 1968), pp 574-8). Similarly, the USA justified its action in laying mines at the 

See Proclamation 3504 of 23 October 1962 (AJ, 57 (1963). p 512); Meeker, ibid, pp 515-24; entrance to certain North Vietnamese ports in 1972 on grounds of self-defence: see AJ, 66 (1972), 
Christol and Davis, ibid, pp 525-46; Wright, ibid, pp 546-65; Fenwick, ibid, pp 588-92; pp 836-40. 

" See generally the literature cited at S 40, n 48. MacChesne~, ibid, pp 592-7; McDougal, ibid, pp 597-604; Larson (ed), The 'Cuban CrisisSof 
1962 (1963); Virally, AFDI, 8 (1962), pp 457-75; Henkin, Hag R, 114 (1965), i, pp 251-71; l5 See the s ta tc~~~er l t  t~l.trlc 10 tlic h x t ~ ~ i t y  ( ~ N I I I ~ I I  I B V  tllr I ~ ~ ~ ~ I V W I I I . . I I I V ~ C ~  01 ~ * I . I I * I  111 1 1 1 1 1 ~  I w I .  

Chayes, I k p t  of State Bulletin, 47 (1962). pp 763-5; Giraud, RG, 67 (1963), pp 501-44; reprotluccd I ~ . M ,  20 ( I ' ) ~ I ) ,  I,,, ~ / 0 ,  OI.,, w u .  ' I ' l~r ~ I I I I I ~  ( G N ~ I I I ~ ' , ~  ~ ~ I I I I ~ L . I I I I I C I ~  tlit- 1 ~ 1 ~ 1 1  
Akehurst, BY, 42 (1967), pp 175, 197-203. attack, and considered lrdq elltitlcd to appropi . i~e  rcdrcbs tul tltc ~lcau ULUUII  11 I d  S U I I C I ~ .  >( 

An important element in the incident was the right of anticipatory self-defence, as to whichsee ~ ~ ~ 4 8 7  (1981). See generally UNYB (1981), pp 275-83; Fischer. ~ f : I k  27 (lY81), PP 147-67; 
n 18. UNYB (1982), pp 425-8; RG, 86 (1982), pp 161-4; D'Amato, AJ, 77(1983), PP 584-8. As to 

'O See BPIL (1964), pp  109-13; UNYB (1964), pp 182-6. action taken against Israel within the IAEA as a result of the attack, see I,&M, 20 (1981), PP 963-5; 
Gross, AJ, 77 (1983), pp 569, 574-83. A somewhat similar incident occurred in 1958 when French forces in Algeria attacked the 

village of Sakiet inTunisia, contendinginteralia that they were doing so in self-defence since the 16 ~h~ security council demanded 'an immediate cessation of ~ostil i t ies '  and 'an immediate 

village was being used as a base for rebels operating against the French in Algeriaand thatTunisia withdrawal of Argentine forces from the Falkland Islands (Islas Malvinas)': SC Res.502 

had failed to act on previous French requests to control the rebels: see RG, 62 (1958), pp 171-80; (1982); see also sc Res 505 (1982). For the resolutions adopted at t& Twentieth Meeting of 

UNYB (1958), pp 77-8. ~ ~ ~ ~ ~ l t ~ ~ i ~ ~  of Ministers of 1:oreign Affairs of the OAS, see ILM, 21 (1982), PP 669,672. 

It has been a persistent feature of the situation in relation to South Africa that its armed forces various statements of the British Government's position, see UKMIL,'BY, 53 (1982h PP 503-6, 

have attacked targets in neighbouring states, claiming that it needed to do so in order to defend 519-20. See generally UNYB (1982), pp 1320-47; RG, 86 (1982), PP 724-73; Dupuy> AFD1* 28 
the territory of South Africa and of South West Africa (Namibia) against guerrilla attacks (1982), pp 337-53; ~ ~ ~ ] ~ ~ i  and Leita (eds), Crisi Falkland-Malvinas iorganizzazione internu- 

launched from those states or perpetrated by people who subsequently fled into their territories. z,ona[e (1985); Levitin, Haw ILJ, 27 (1986), pp 621,635-42. See also 9'1 11, n lo l  as 

Such actions by South African forces have been regularly condemned by other states and by the measures taken by various states against Argentina. See generally on the dispute over the 

Security Council. See eg SC Res 393 (1976); UNYB (1981), pp  217-21; SC Res 546 (1984); ~ ~ l k l ~ ~ d  islands Cohen Jonathan, APDI, 18 (1972), pp 235-62; Ronzitti (edh La Questione 
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(7) The United States of America sought to justify various of its actions 
against Nicaragua in the early 1980s on grounds of collective self- 
defence. The lawfulness of these American actions was the subject of 
proceedings instituted by Nicaragua before the International Court of 
Justice which, in its judgment in the Mil i t a ry  a n d  P a r a m i l i t a r y  Act iv i t ies  
Case, rejected American claims to have acted in exercise of the lawful 
right of collective self-defen~e.~' 

(8) In 1 4 8 6  United States aircraft attacked terrorist-related installations in 
Libya, in exercise of the right of self-defence against further terrorist 
attacks on American targets which available evidence showed were likely 
to be imminent.38 

(9) In 1987 United States warships and aircraft on several occasions took 
action in self-defence against Iranian vessels and installations engaged in, 
o r  used in support of, unlawful minelaying operations in the Persian 
Gulf, during the conflict between Iran and Iraq.39 These minelaying 
operations had already resulted in damage to neutral American (and 
other) shipping legitimately navigating in the Gulf, and were calculated, 
as well as being inherently likely, to result in further such damage. 

(10) The practical difficulties in the way of correctly assessing, in the light of 
modern weapons technology, whether action in self-defence is called for 
are well illustrated by four incidents in which military commanders have 
had to take decisions in the face of apparently threatening developments 
and in the knowledge that any delay in taking response action could 
allow a dangerous attack on themselves to take place: (a) in September 
1983 Soviet fighters shot down an aircraft intruding in Soviet airspace, 
and that aircraft proved to be a Korean civilian airliner;40 the Soviet 
Union claimed to have acted in self-defence; (b) in May 1987, during the 
hostilities between Iran and Iraq, the commander of the USS Stark, a 

neutral warship on patrol in the Persian Gulf, refrained fq 
action against approaching aircraft, which then fired rniss~ 
severely damaged his ship, with considerable loss of life;4' (c) 
same hostilities, the USS Vincennes  in July 1988 shot dowd 
approaching aircraft, which proved to be an Iranian civilian ai 
US claimed to have acted in self-defence;42 (d) in January 1989 1 
over the high seas in the Mediterranean shot down, in self-dei 
Libyan military aircraft which were approaching in what appea 
hostile manner. I 

(11) Kuwait, together with a number of other states acting in 
self-defence, took a number of actions by way of self-defence ir 
to Iraq's armed aggression against, and seizure and occuj 
Kuwait in August 1990. After the adoption by the Security ( 
Resolution 678 in November 1990 authorising the use of force 
expelled by force from Kuwait in 1991.44 

INTERVENTION 
Cavaglieri, N u o v i  studi sull' intervento (1928) Schoenborn, Die  Besetzung 
cruz (1914) Hodges, The  Doctrine of  Intervention (1915) Stowell, Inter 
International L a w  (1921) Redslob, Histoire des grands principes drr droit  g, 
passim Brown, International Society (1 923),  pp 90-1 0 0  Redslob, Les P, 
droit des gens moderne (1937), pp 113-48 Mosler, Die  Intervention im k 
(1937) Zannini, Dell' intervento (1950) Dupuis, Hag R (1924), i, 
406 Strisower in Strupp, Wort, i, pp 581-91 Winfield, BY (1922-23), pp 1: 
ibid ( I % + ) ,  pp 149-62 Hettlage, ZI, 3 7  (1927), pp 11-88 Guerrero, RG, 3 6  
40-51 Potter, Hag R, 3 2  (1930), pp 611-85 SCfkriadi.~, ib id ,  3 4  (1930), i1 

400 Yepes, ib id ,  4 7  (1934), i, pp 51-90 Strupp, ib id ,  pp 513-21 Kaufman 

delle Falkland-Malvinas nelDiritto Internazionnle (1984); Ferrer Vieyva, Las Islas Malvinary el " See RG, 91 (1987), pp 1335-6; ibid, 92 (1988), pp 701-2; ILM, 26 (1987), pp 1423- 
Derecho International (1984) and An Annotated Legal Chronology of the Malvinas (Falklands) Haw ILJ, 29 (1988), pp 566-71. For theeventual payment by Iraq of $27,350,374 in f~ 
Islands Controversy (1985); Gustafson, The Sovereignty Dispute over the Falkland (~alv inas)  settlement of all claims concerning the 37 deaths which had occurred, see ILM, 28 
Islands (1988); Beck, The Falkland Islands as an International Problem (1988). 644-8; AJ, 83 (1989), pp 561-4. :: ICJ Rep (1986), p 14. See n 16 of this section. " See ILM, 28 (1989), pp 896-7; RG, 93 (1989), pp 128-9, 436; SC Res 616 (1988); 
Since US aircraft participating in the attack flew from US bases in the UK, the ~ r i t i sh  Govern- ICAO Fact-Finding Investigation, November 1988, and ICAO Council Decision o 
ment was directly involved in the questions as to the lawfulness of the action taken. See general1 ber 1988 and Resolution of 17March 1989 (ILM, 28 (1989), pp 898-943); Leich, AJ, 8: 
RG, 90 (1986), pp 981-4; AJ, 80 (1986), pp 632-6; A m l ,  32 (1986). pp 1026-7; Greenwook 319-24; Maier, ibid, pp 325-32; Lowenfeld, ibid, pp 336-41 ; AJ, 84 (1990), pp 732- 
West Vir Law Rev, 89 (1987), pp 933-60; D'Amato, AJ, 84 (1990), pp 705-1 1. See also Saltany v Yale JIL, 16 (1991). pp 245-389. In 1989 Iran instituted proceedings before the ICJ 
Reagan (1988), ILR, 80, p 19. And as to the views of the British Government, see particularly USA for compensation arising out of this incident. The USA had earlier offered. 
UKMIL, BY, 57 (1986), pp 637-42. compensation to the families of the victims: see AJ, 83 (1989), p 912. 

In a somewhat similar incident in October 1985 Israeli aircraft attacked the headquarters in " See the USA's letter to the President of the Security Council pursuant to Art 51 
Tunisia of the Palestine Liberation Organisation, which had been responsible for a campaignof Sf20366 of 4 January 1989. 
terrorist actions against Israeli interests. The Security Council condemned the Israeli action, and A somewhat similar incident occurred in March 1986, although this time over wa 
considered Tunisia entitled to appropriate reparations: SC Res 573 (1985). See RG, 90 (198% Gulf of Sirte, apart of the Mediterranean Sea claimed by Libya as part of its territorial 

~ 4 5 7 ;  AJ, 80 (1986), pp 165-7. which was not generally recognised by other states). See Francioni, Ital YBIL, 5 (19 
O n  those two incidents, and certain other anti-terrorist actions, see Regourd, AFDI, 3 85-109. See also 5 207 n 1 para 4. 

(1986), pp 79-103. See generally The Kuwait Crisis: Basic Documents (ed E Lauterpacht and others, 199 
39 See generally Gray, ICLQ, 37 (1988), pp 420, 425-7; Thorpe, Ocean Development and Kuwait Cniis: Sanctions and their Economic Consequences (ed Bethlehem, 1991); 

International La.w, 18 (1987), pp 255-78; Ronzitti, AFDI, 33 (1987), pp 647-62; ~achenfcld ICLQ, 40 (1991), pp 482-92; various contributors, AJ, 85 (1991), pp 63-109; RG, 95 
Germ YBIL, 31 (1988), pp 138, 159-64; Boczek, Ocean Development and Internatio 49-53,468-74. Hostilities ended in early March 1991; SC Res 687 (1991), of 3 Apri 

Law, 20 (1989), pp 239-71. n the terms on which action against Iraq ceased. See also § 55, at n45a, § 132, n 4, 

'O See 9 220, n I.  § 517, n 1. 
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Declaration on the Inadmissibility of Intervention8 in which it declared that no 
state has the right to intervene, directly o r  indirectly, for any reason whatever, in 
the internal o r  external affairs of any other state and that, consequently, armed 
intervention and all other forms of interference or  attempted threats against the 
personality of the state are condemned; that no state may use or encourage the 
use of economic, political o r  any other type of measures to coerce another state in 
order to obtain from it the subordination of the exercise of its sovereign rights or 
to secure from it advantages of any kind; and that the strict observance of these 
obligations was essential to international peace, since any form of intervention 
not only violates the spirit and letter of the Charter but leads to threatening 
situations. Similar provisions are repeated in the Declaration on Principles of 
International Law concerning Friendly Relations and Cooperation among 
States, particularly the first and third  principle^;^ and in Principle VI of the 
Declaration on Principles Guiding Relations between Participating States, form- 
ing part of the Final Act of the Conference on Security and Cooperation in 
Europe 1975." For the United Nations and its member states acting through its 
organs, non-intervention in essentially domestic matters is a principle set out in 
Article 2(7) of the Charter." 

§ 129 Concept and character of intervention Although states often use the 
term 'intervention' loosely to  cover such matters as criticism of another state's 
conduct, in international law it has a stricter meaning, according to which 
intervention is forcible o r  dictatorial interference by a state in the affairs of 
another state, calculated to impose certain conduct or consequences on that 
other state. 

Intervention is thus a form of interference by one state in the affairs, internal or 
external, of another; and intervention may affect those affairs either directly or 
indirectly. Since every state has the right, as an attribute of its sovereignty and 
insofar as it is not qualified by treaty obligations,' to decide for itself such matters 

intervention in the internal or external affairs of another State'. For further consideration of 
intervention by the ILC, in the course of its resumed consideration of the Draft Code following 
GA Res 36/106 (1981), see ILCReport (40th Session, 1988), paras 232-45, and draft Art 14 (with 
commentary) provisionally adopted at its 41st Session, 1989 (Report, para 217): that draft Article 
is limited to fomenting or aiding subversive or terrorist activities in another state, but must be 
read with draft Art 12(4)(a) which treats the invasion o r  attack by the armed forces of a stateof 
the territory of another state as aggression. As to the concept of international crime, see § 157. 
Res 2131 (XX), adopted by 109 votes in favour, none against, and one abstention. See also eg Res 
380 lV\ 11950). . . , , ,--- - 3 -  

In 1981 the Assembly adopted a further declaration, the Declaration on the Inadmissibility of 
Intervention and Interference in the Internal Affairs of States: GA Res 36/103. This resolution, 
unlike Res 2131 (XX), met with opposition from a significant body of states, and although 120 
states voted in favour, 22 voted against and 6 abstained. 
GA Res 2625 (XXV) (1970). See generally on the Declaration 5 105. O n  the first principle in 
particular, see Tanca in The Current Legal Regulation of the Use of Force (ed Cassese, 1986), pp 
397-412. See also paras 7 and 8 of the Declaration on the Enhancement of the Effectiveness of the 
Principle of Refraining from theThreat or Use of Force in International Relations: GA Res 42/22 
(19871. 

lo ~ m n d  9066; ILM, 14 (1975), pp 1292, 1294. See generally § 105, n 3. 
S p ~ C 1 3 2  
s;; {%in the Military and Paramilitary Activities Care, the ICJ stated the applicable principle 

as its political, economic, social and cultural systems, and itstkoreip policy, 
interference in those matters can infringe its sovereignty. Thus,however much 
one state may dislike the particular ideology or  political system adopted by 
another, that does not legally permit it to  intervene so as to bring#bout changes:* 
support for an opposition within another state is perhaps o n e  of the clearest 
examples of unlawful intervention in the affairs of that state<(provided that 
support has the other characteristics necessary to constitute int$rvention). This 
was the central issue in the Military and Paramilitary Activities 1(3ase,' in which 
the International Court of Justice held that support given by the United States of 
America to opposition forces in Nicaragua was unlawful. In ithe light of the 
Court's judgment in that case it seems that action in support of opposition forces 
within another state may constitute intervention, even if the sup'ijort itself is of a 
non-military kind;' if it has a military character but is limited t o  such indirect 
support as the supply of weapons or logistic support, it may con~ti tute  not only 
intervention but also an unlawful threat or use of force, but woulg not amount to 
an armed a t t a ~ k ; ~  and if it involves direct military action by the supporting state 
(whether on the part of its regular forces o r  through the despatchjof armed bands 

In the following terms. 'A proh~b~ted lnterventlon must accord~ngly be one dearrig on matters In 
wh~ch each State IS perm~tted, by the p r~nc~p le  of State soveretgnty, to dec~de freely' (ICJ Rep 
(1986), p 108). Note also lnterventlon whlch takes the form of dlctator~al lnslstence by State A, 
acquresced In by Stare B by treaty, that certaln treatles between states B and C shall be abrogated 
by State B; see Art 292 of the Treaty of Peace w ~ t h  Germany of 1919 
ICJ Rep (1986), p 133 ' It matters not that the alms of the state glvlngsupport may be less extenslve than the almsof those 
bemg supported. 'The Court consrders that In lnternat~onal law, ~f one State, w ~ t h  a vlew to the 
coerclon of another State, supports and asslsts armed bands in that State whose purpose 1s to 
overthrow the government of that State, that amounts to an lnterventlon by the one State In the 
lnternal affam of the other, whether or not the polmcal objectwe of the State glvlngsuch support 
and asslstance 1s equally far-reach~n~' (ICJ Rep (1986), p 124) ' ICJ Rep (1986), p 14. See generally on the judgment, Elsemann, AFDI, 32 (1986), pp  153-91, 
Akehurst, Ind~an JIL, 27 (1987), pp 357-84, H~ghet,  AJ, 81 (1987), pp 1-56, Bnggs, rbrd, pp 
78-86, Boyle, rbrd, 86-93, Chnstenson, rbrd, pp 93-101, D'Amato, rbrd, pp 101-5, Falk, rbrd, 
pp 106-12, Farer, rbrd, pp 112-16, I ranck, rbrd, pp 116-21, Glennon, rbld, 121-9, Gordon, 
rbrd, pp 129-35, Hargrove, rbrd, pp 135-43, Jan~s, rbrd, pp 144-6, Klrgls, rbrd, pp  146-51, 
Moore, rbrd, pp 151-9, Momson, rbrd, pp 160-66, Re~sman, tbrd, pp 166-73, Teson, rbrd, pp 
173-83 See also $ 127, n 37, as to the ps t~f icat~on of self-defence advanced by the USA (but 
rejected by the Court) See also § 130, as to clvd wars 

For the Order of the Court l n d ~ ~ a r ~ n g  prov~s~onal measures see ICJ ~d~ (1984), p 169, on 
wh~ch see Rucz, RG, 89 (1985), pp 83-11 1,  Deatherage, Haw ILJ, 26 (1985), pp 280-86. For the 
judgment of the Court on ~ t s  junsdvtton to hear the case, see ICJ Rep (1984), p 392, on wh~ch  see 
Martmez, Haw ILJ, 26 (1985), pp 622-9 For the consequent~al w~thdrawal by the USA from 
further partlclpatlon In the proceed~ngs, see ILM, 24 (1985), p 246 Subsequently the USA 
w~thdrew ~ t s  declaratron under Art 36 (2) of the Court's Statute accepting the Court's compul- 
sory junsd~ct~on: see ILM, 24 (1985), p 1742. for comment see Chrmn~, ICLQ, 35 (1986), pp 
960-70. The fallure of the USA to  omp ply w ~ t h  the Court's judgment was the sublect of debates 
In the Secur~ty Councd (wh~ch adopted no resolut~on. see ILM,25 (1986), pp 1337-65) and In the 
General Assembly (wh~ch adopted Res 41/31) I 

US actlons in support of the ro-called 'contra' forces In N~caragua had been the subject of 
much comment separately from the ICJ's judgment In the Mrlrtary and Paramrlrtary Actrvrtrer 
case: see eg D'Amato, AJ, 79 (1985), pp 657-64, Moore, AJ, 80 (1986). pp 43-127, Rowles, rbrd, 
pp 568-86. 
Eg financ~al support: ICJ Rep (1986), p 124 See generally n 19 
ICJ Rep (1986), pp 103-4, 124 
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on a significant scale)7 it is in addition likely to constitute an armed attack (so 
giving rise to the right of self-defences on the part of the attacked state) and may 
well also constitute aggression.9 

It must be emphasised that to constitute intervention the interference must be 
forcible o r  dictatorial, o r  otherwise coercive, in effect depriving the state inter- 
vened against of control over the matter in question. Interference pure and 
simple is not in te rven t i~n . '~  There are many acts which a state performs which 
touch the affairs of another state, for example granting or  withholding recogni- 
tion of its government," good offices, various forms of cooperation, making 
representations, o r  lodging a protest against an allegedly wrongful act: but these 
d o  not constitute intervention, because they are not forcible o r  dictatorial. 
Similarly, a state may, without thereby committing an act of intervention 
(although it might be in breach of some other international obligation, for 
example under treaties such as the General Agreement on Tariffs and Trade 
which promote freedom of trade)," sever diplomatic relations with another 
state, discontinue exports'3 to  it or aprogramme of aid, o r  organise a b ~ y c o t t ' ~  of 

Ibid, pp 103-4. 
"ee § 127. * See § 30, n 37. 

l o  It may be noted that the elaboration of the third principle in the Declaration on Principles of 
International Law concerning Friendly Relations and Cooperation among States (§ 105) appears 
to prescribe a less rigorous standard, in referring, as a consequence of the impermissibility of 
intervention, to the illegality of 'armed intervention and a 1  other forms of interference or 
attempted threats' (italics added). 

It also seems desirable to exclude from the category of intervention the toleration by a state 
upon its territory of the acts of private persons which endanger the safety of other states, though 
some writers do not make this distinction and it is often not observed in state practice; see 
Redslob, op cit. in bibliography preceding § 128, at p 51 1, and Hettlage, op cit. in bibliography 
preceding § 128, at p 25. See also Gemma, Hag R (1924), iii, p 365, and Fauchille, § 300 (3). See 
$122 as to subversive action in fomenting civil strife in another state. 
But as to premature recognition, see § 41. Excessive delay in according recognition may in certain 
circumstances amount to overt encouragement to the former regime to reassert its control, but is 
unlikely in itself to constitute intervention. Mexico never recognised the government established 
by General Franco after the success of the Nationalists in the Spanish Civil War: seeThomas and 
Thomas in International Law of Civil War (ed Falk, 1971), pp 161-3, and also p 157. 

I Z  But note that Art XXI of the GATT permits unilateral trade restraints if a state believes its 
national security threatened. 
Relations between the USA and Cuba have involved, on both sides, extensive measures involving 
the restriction of trade between the two states, and the seizure or freezing of assets. Many of the 
cases cited below in relation to the recognition of foreign confiscations (§ 142), and above in 
relation to acts of state (§ 112), and the literature in relation to both, have concerned the 
consequences of these measures. See also Mathy, Rev Belge, 18 (1984-85), pp 183-94. 

In the Military and Paramilitary Activities case the ICJ held that the various economic 
measures taken by the USA against Nicaragua (such as cessation of economic aid, reduction in 
impon quotas for Nicaraguan sugar, and a trade embargo) did not violate the principle of 
non-intervention: ICJ Rep (1986) p 126. For the reference, at Nicaragua's request, of the US 
measures to an investigatory panel under the GATT, see Whitt, Law and  Policy in International 
Business, 19 (1987), pp 603-31. 

O n  the embargo by several Arab states of supplies of oil to certain other states in 1973, see 
Shihata, AJ, 68 (1974), pp 591-627; Paust and Blaustein, AJ, 68 (1974), pp 410-39, and (as eds), 
The Arab Oil Weapon (1977). 

In 1978, the USA imposed a trade embargo on Uganda, in response to Uganda's conduct in 
gross violation of human rights. See Talkington, Haw ILJ, 20 (1979), pp 206-13, and Grove, 
ibid, pp 704-8. 

In 1980 the USA rmposed certain trade and other restrlctlons on transactions w ~ t h  Iran, 
following Iran's continued detention as hostages of US dlplomat~c and consular staff In Iran See 
SC Res461 (1979); Relsman, AJ, 74 (1980). pp 904-7, RG, 84 (1980), pp 876-81 See also Narenlr 
v Crurlettr, AJ, 74 (1980), p 433 (concerning restrlctlve regulat~ons apphed to Iranian nationals In 
the USA), and Islamtc Repubhc of Iran v Unrted States, AJ, 83 (1989), p 103 (holdmg export 
controls to have been tantamount to expropnation). See, for actlon taken by the UK, rhe Iran 
(Temporary Powers) Act 1980, and, for actlon taken by E C  States, and some others, RG, 84 
(1980), pp 881-9. The trade restrlct~ons had been preceded, near the end of the prevlous year, by 
the blockmg of Iran~an assets m the USA: see ILM, 18 (1979), p 1549, ILM, 19 (1980), p 514, 
Fearon, Haw ILJ, 21 (1980), pp 523-8, and § 111, n 11, and § 139, n 4 For the USA-Iran 
Agreement prov~dmg for the unblockmg of Iranlan assets, see ILM, 20 (1981), p 230 

In the course of the USA's attempts to secure the overthrow, and arrest on drugs charges, of 
General Nonega, the mllltary leader and effective ruler of Panama, the USA lnmated varlous 
economic measures against Panama. see AJ, 82 (1988), pp 566-9,571-7, 704 As to the mlhtary 
actlon eventually taken to secure the General's overthrow and arrest, see 4 130, n 14 

O n  US export controls generally, as a contr~but~on to fore~gn pol~cy, seethe Export Admlnls- 
tration Act 1979 (ILM, 18 (1979), p 1508), and Murphy and Downey, ICLQ, 30 (1981), pp 
791-834; Carter, Internatronal Econornrc Sanctrons (1989). 

O n  the embargo on trade w ~ t h  South Afr~ca, pursuant at least In part to actlon by U N  organs, 
see § 132, n 4. 

O n  the control of exports of products havlng a potentral strategic value, operated by a number 
of western ~ndustrlallsed states through the Coordmatlng Committee on Export Controls 
(COCOM) establ~shed In 1949, see the Export Admrnlstratlon Act 1979 enacted In the USA 
(ILM, 18 (1979), p 1508). as amended by s 2401 ff of the omn~busTrade and Competltrvenrss Act 
1988 (ILM, 28 (1989), pp 399, 421), and Davls, Haw ILJ, 29 (1988), pp 547-51 

Developing countr~es may be part~cularly surcept~ble to economlL forms of pressure. see GA 
Res 381197 (1983) on economlc measures as a means of pollt~cal and economlc coerclon agalnbt 
developmg countrles, and successive resolut~ons In followtng years (eg GA Res 441215 (1989)) 
These resolutions followed reports on the subject by the U N  Secretary-General contamng 
much useful mater~al. 

See generally on non-forc~ble, economlc coerclon and Influence, Lill~ch (ed), Econornrc 
Coercron and the New Internatronal Econornrc Order (1976), Neff, Colurnbra Journal of 
Transnatronal Law, 20 (1981), pp 411-37, Nrnc~c and Wallensteen, Drlemrnas of Econornrc 
Coercron (1983), Dupuy, RG, 87 (1983), pp 505-43, varrous papers presented at a Colloquium 
on 'Economlc Pressure and Internat~onal Law', Rev Belge (18 (1984-85), pp 5-245, Farer In The 
Current Legal Regulatron of the Use of Force (ed Cassese, 1986), pp 121-31, de Guttry, Ital 
YBIL, 7 (1986-7), pp 169-89, Flagab, The I egalrty of Non-Forcrble Counter-Measures tn 
Internatronal Law (1988); I ) x n n ) d ~ ,  AJ, 83 (1989), pp 1-50, Carter, Intermtronal Econornrc 
Sanctrons (1989), and n 14 of t h ~ s  sectloll 

" O n  the questlon of respons~blllty for the boycotting of goods from a forelgo Lountry, see W a l ~ ,  
Natron~lbo~kot t  und Volkerrecht (1939), H Lauterpacht, BY, 14 (1933), pp 125-40; Hyde and 
Wehle, AJ, 27 (1933), pp 1-10, Preuss, rbrd, 28 (1934), pp 667, 668; Bouve, rbrd, pp 19-42, 
Fr~edmann, BY, 19 (1938), pp 142-45, and In AJ, 50 (1956). at pp 495-8, Rousseau, RG, 62 
(1958), pp 5-25; papers by Maw, Moore, Re~sman and Archer In AS Proceedrngs (1977), pp 
170-92; Mersky (ed), Conference on Transnatronal Economrc Boycotts and Coercron (1978). See 
also Remer, A Study of Chznese Boycotts (1933), and Wllloughby, The Srno-Japanese Con- 
troversy and the League of Natrons (1935), pp 604-22. 

One of the most important recent boycotts has been that organ~sed by certaln Arab states 
against Israel: see Chlll, The Arab Boycott of Israel (1976); Fnedman, Harv ILJ, 19 
(1978), pp 443-533. In 1946 the Councll of the Arab League establ~shed a permanent boycott 
committee to implement ~ t s  decls~on to boycott 'Z~onlst' goods and products In 1951 the scope 
of the boycott was broadened to d u d e  a secondary boycott by Arab states of goods from 
non-Israeli mdustrlal enterprises who were regarded as havlng glven assistance to Israel: those 
firms were black-llsted by the Central Boycott Office, and thelr products excluded from the 
Arab countrles partrcrpatlng in the boycott. E~ther  by law or by contract foreign firms tradlng 
w ~ t h  those countrles were requrred to observe the boycott, not only In the~r  actwtles In those 
countries but sometimes also In thelr d e a l q s  w ~ t h  blacklisted firms In thrrd countrles, tncludlng 
even thelr own. Such effects of the boycott w ~ t h ~ n  the territory of other states has been regarded 
by them as Infringing thelr sovereignty (a reactlon slmllar to that of many states to the 
extra-terrttor~al effects of antl-trust laws, as to whvh see § 139). Some states have accord~ngly 
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its products. Such measures are often in res onse to actions or policies of which 
the state taking the measures disapprovesl'or regards as unlawful, and may be 
presented by it as a form of   sanction^'.'^ Although such measures may, at least 
indirectly and in part, be intended not only as a mark of displeasure but also to 
persuade the other state to  pursue, o r  discontinue, a particular course of conduct, 
such pressure falls short of being dictatorial and does not amount to 
intervention." 

Interference which is sufficiently coercive to  constitute intervention may take 
a variety of forms. It  may involve the use of armed force in the direct form of 
military action, o r  in a more indirect form as where support is given to subversive 
or terrorist armed activities in another state.'' Other forms of coercion, involv- 
ing economic or political measures rather than resort to  military action, may also 
constitute intervention, where they have the necessary coercive effect.I9 

- 
taken steps to prevent the application of the boycott within their own territories. Thus in the 
USA legislation was enacted in 1977 having the general effect of prohibiting US persons from 
complying with specified foreign boycott requirements: see Public Law 95-52 (ILM, 16 (1977), 
p 917), later incorporated into the relevant part of the Export Administration Act 1979 (ILM, 18 
(1979), pp 1508, 1517); see also implementing regulations and interpretations at ILM 17 (1978), 
pp 169,198,1136,1141; ILM, 21 (l982), p 1121; and ILM,22 (1983), pp 353,359,879; and see 
papers and discussion in AS Proceedings (1977), pp 170-96, and ibid (1978), pp 80-96; AJ, 72 
(1978), pp  898-906; Pfeifer, Harv ILJ, 19 (1978), pp  349-72. See also ILM, 15 (1976), p 662 for 
similar legislation by the State of Maryland. See also US v Bechtel C o p ,  ILM, 16 (1977), p 95; 
Briggs and Stratton C o p  v Baldridge, AJ, 77 (1983), p 310. 

As to the British Government's policy towards the Arab boycott of Israel (broadly to the 
effect that it is 'against the introduction into commercial documents and transactions, of clauses 
and undertakings which are intended to restrict the commercial freedom of British firms to trade 
with all countries in the Middle East'), see Parliamentary Debates (Lords), vol398, cols 1685-6 
(19 February 1979); see also ibid, cols 422-34 (1 February 1979). As to the decision of the House 
of Lords not to proceed with a Foreign Boycotts Bill introduced in 1977, see Snyder, ICLQ, 29 
(1980), pp 518-21. See also § 139, n 32. 
Thus a number of states imposed various measures as a mark of disapproval of the Polish 
Government's treatment of a Polish workers' movement: see eg AJ, 76 (1982), pp 379-84 (as to 
US action); UKMIL, BY, 53 (1982), p 508 (as to UK action). 

Similarly, various economic measures were taken by a number of countries against Argentina 
as a result of that state's invasion of the Falkland Islands in 1982: see § 111, n 10. 

Widespread measures were also taken by various states in response to Libyan acts of, or 
support for, international terrorism. See eg measures taken by the USA, at ILM, 25 (1986), pp 
173-221; AJ, 80 (1986), pp 629-31, 948-51; Caras, Haw ILJ, 27 (1986). pp 672-9; RG, 90 
(1986), pp 1005-7. For an unsuccessful attempt to uphold the operation in the UK of a US order 
freezing assets held abroad by US banks, see Libyan Arab Foreign Bank v Bankers Trust Co 
[I9891 3 All ER 252. 

l6 Eg various 'sanctions' imposed on Southern Rhodesia, South Africa and Iraq: see § 132, n 4. 
l 7  But note that such action may be open to objection for other reasons. Thus in 1976 the Security 

Council, in Res 402, unanimously condemned any action by South Africa (such as the closureof 
border posts) designed to coerce Lesotho into recognising the independence of the Transkei, an 
independence earlier declared by the General Assembly to be 'invalid' and not to be recognised 
(see § 55, n 21). 

'"ilitary and Paramilitary Activities Case, ICJ Rep (1986), p 108. In that case the ICJ held that 
support given by the USA to forces in Nicaragua fighting against the established government 
constituted unlawful intervention, that support consisting of financial support, training, supply 
of weapons, intelligence and logistic support: ibid, p 124. Humanitarian assistance does not 
constitute unlawful intervention, nor is it in any other way contrary to international law, if given 
without discrimination to all in need in the state in question and not merely to one side in the 
conflict: ibid, pp 124-5. 

l9 In the Military and Paramilitary Activities case the ICJ held that the supply of funds to 

$130 Assistance o n  request The requirement that interference be dictatorial if 
it is to  amount to intervention excludes from intervention assistance rendered by 
one state to  another at the latter's request and with its consent,' which may be 
given a d  hocor in advance by treaty.' Requests for assistance, often in the form of 
detachments of armed forces o r  the supply of military equipment, are often made 
and acceded to. Accordingly, no unlawful intervention was involved when 
British forces went to the aid of Muscat and Oman in 1957 at the request of the 
S ~ l t a n ; ~  when British and American forces landed in (respectively) Jordan and 
Lebanon in 1958 at the request of those  state^;^ when British forces assisted 
Uganda, Kenya and Tanganyika in 1964,5 and Zambia in 1965; at their request; 
when, during the Vietnam conflict, American forces assisted the Republic of 
Vietnam at its request;7 when, in 1968 and 1969,' and again in 1983,9 French 

opposltlon forces in another state, whde not amountmg to a threat or use of force, was 
'undoubtedly an act of intervention In the mternal affam of' that state ICJ Rep (1986), p 119 O n  
non-m~l~tary lnterventlon generally, see Wrrght In The Relevance of lnternatronal Law (eds) 
Deutsch and Hoffman, 1968). See also nn 13-16, as to varlous forms of economlc and other 
pressure not amounting to lnterventlon 

Note on Frnancul Interventron and Control Intervent~on, o r  somethmg very hke ~ t ,  has 
sometmes taken place for the purpose of rehab~l~ta t~ng the financral slruatron of a state whrch 1s 
insolvent or sufferrng from senous embarrassment kor some examples (and b~bhography) from 
the per~od before 1939, see 8th ed of rh~s  vol, p 312, n 1 

The League of Nat~ons, through ~ t s  Flnanc~al Committee, d ~ d  important work In asslstlng the 
financ~al reconstructlon and rehabhtat~on of states whose finances had been plunged Into chaos 
as the result of the F~r s t  World War, or who for other reasons would have been unable to ralse 
loans upon sat~sfactory condmons wnhout the support of a powerful external author~ty. For 
detalls and l~terature on the subject, see the 7th ed of t h ~ s  vol, p 279, n. 

Slnce the Second World War much of the task of assisting the financ~al reconstructlon of states 
faclng severe financ~al and economlc troubles has been carr~ed out through the IBRD and IMF, 
and other ~nter-governmental f i nan~~a l  lnstltutlons establ~shed on a reg~onai bas~s The grant of 
asslstance has often been made condrt~onal on undertak~ngs by the state asslsted as to the future 
management of rts economy, often severely l ~ m ~ t l n g  ~ t s  freedom of actson In that respect O n  
lnterventron In the form of condmons attached to the grant of a ~ d ,  see Cardozo In Essays on 
Interventron (ed Stanger, 1964) 
The Securrty Councd has ac~epted that ~t IS 'the mherent and lawful rrght of every State, In the 
exerclse of ~ t s  sovereignty, to request asslstance from any other state or group of states'. SC Res 
387 (1976). See $ n 16 The ICJ has auepted that '~nterventron rs already allowable at the 
request of the government of a State'. Mllrtary and Paramrlrtary Actrvrtrescase, ICJ Rep (1986),p 
126 See generally Doswald-Beck, BY, 56 (1985), pp 189-252, Ronzltt~ In The Current Legal 
Regulatron of the Use of Force (ed Cassese, 1986), pp 147-66, H~ggms, rbrd, pp 446-7, 
Bokor-&ego, rbrd, pp 469-70 
See § 131(5). 
UK Contemporary Practrce, V, pp 99-102 (ICLQ, 7 (1958)) The questron of Oman was 
discussed In several subsequent years by the U N  General Assembly, In the context of the 
pnncrple of self-determmat~on and the alleged unlawfulness of UK asslstance to the Sultan The 
UK cons~stently malntamed that the Sultanate of Muscat and Oman was an Independent state, 
ent~tled to request asslstance from the UK wh~ch In turn was entltled In mternat~onal law to 
prov~de lt. See eg BPIL (1962), pp 146-50, UNYB (1962), p 146 
See UNYB (1958), pp 36-49, UK Contemporary Practtce, VII, pp 148-56 (ICLQ, 8 (1959)), 
Potter, AJ, 52 (1958), pp 727-30, Wr~ght,  AJ, 53 (1959), pp 112-25 
See BPIL (1964), pp 22-3 
See rbrd (1965), p 189. 
See generally the literature clted at 6 40, n 48, and 6 127, nn 31 and 33, much of wh~ch  consrders 
the Vietnkconflict from the ooint-of view of intervention. See also BPIL (1964). DD 20-21, and 
ibid (1965), pp 9-11. 
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forces responded to requests for assistance from Chad, and also in 1978 in 
response to a request from Zaire;'' when, in 1977, military units from the Federal 
Republic of Germany took action at Mogadishu Air ort with the consent of the 
Somali authorities in order to free a hijacked aircraft!' when, in 1982, American, 
French and Italian forces landed in Beirut, following an agreement with 
Lebanon;"" when in 1987 Sri Lanka agreed to the presence of Indian forces in Sri 
Lanka in order to assist in the restoration of order there;'* o r  when in 1988 
Indian troops assisted the Maldives to restore order after an attempted coup." 

The possibility of abuse, by the fabrication of requests for assistance or by a 
request being made by an alleged government having only limited, temporary 
and precarious authority, is real. Whether a request is to be regarded as genuine 
can only be determined in the light of the particular circumstances.'4 

See Mitchell, YB of World Affairs (1972), pp 152-86, especially pp 168ff. For a statement of the 
French Government's principles in this context, see RG, 83 (1979), pp 1036, 1047-8. 
See AFDI, 30 (1984), pp 1023-7; Alibert, RG, 90 (1986), pp 345,374ff. See generally as to the 
situation in Chad, involving also intervention by Libya, RG, 85 (1981), pp 586-8,88 (1984), pp 
288-92, and 89 (1985), pp 477-82; Alibert, loc cit, pp 345-406; Cot in The Current Legal 
Regulation of the Use of Force (ed Cassese, 1986), pp 167-78). 

lo See RG, 83 (1979), pp 202-8, and § 131, n 13. As to the policy of France to intervene in a foreign 
state only at the request of its recognised government, see RG, 83 (1979), p 171. 
See RG, 82 (1978). p 627. 

"' See Brouillet, AFDI, 28 (1982), pp 293-336; RG, 87 (1983), pp 428, 433-5. 
See the India-Sri Lanka Agreement of 29 July 1987, ILM, 26 (1987), p 1175, at p 1181; Lewin, 
AFDI, 33 (1987), pp 95-105; Arulpragasam, Haw ILJ, 29 (1988), pp 178-84. 

" See statement by the Indian Prime Minister in the Indian Parliament on 4 November 1988. 
Such questions arose for example when the Soviet Union sent its forces into Hungary in 1956 (see 
Wright, AJ, 51 (1957), pp 257-76; International Commission of Jurists, The Hungarian Situa- 
tion and the Rule of Law (1957); GA Res 1004,1005 and 1006 (ES-11) (1956), 1131 (XI) (1956), 
and 1133 (XI) (1957); Report ofthe U N  Special Committee on the Problem of Hungary (1957), 
U N  Doc A/3592 - and see also § 127, n 23; Fawcett, Hag R, 103 (1961), ii, pp 383-91; Szikszby, 
The Legal Aspects of the Hungarian Question (1963); Whiteman, Digest, 2, pp 398-400); and 
when Soviet forces entered Czechoslovakia in 1968 (see § 133, n 10). 

Similarly the entry of Soviet forces into Afghanistan in 1979 was allegedly preceded by a 
request from Afghanistan, in circumstances involving the virtually contemporaneous deposition 
and execution of the previous President and his replacement by a new President who was at the 
time not even in Afghanistan. See GA Res ES-612 of 14 January 1980; RG, 84 (1980), pp 826-46; 
AFDI, 26 (1980), pp 870-4; UNYB (1980), pp 296-309; Reisman, AJ, 81 (1987), pp 906-9; 
Reisman and Silk, AJ, 82 (1988), pp 459-86. Soviet forces finally withdrew from Afghanistan in 
February 1989, pursuant to agreements concluded the previous year: see ILM, 27 (1988), pp 
577-95; RG, 92 (1988), pp 673-6; Ghebali and L'Homme, AFDI, 34 (1988), pp 91-107. 

As to the landing of US forces in Grenada in 1983, see Audioud, AFDI, 29 (1983), pp 217-28; 
Gilmore, The Grenada Interuention (1984); Joyner, AJ, 78 (1984), pp 131-44; Moore, ibid, pp 
145-68; Vagts, ibid,pp 169-72; statements on behalf of the US Government at ibid, pp200-204, 
661-5; statements in the British Parliament, UKMIL, BY, 54 (1983), pp 528-9; Doswald-Beck, 
Neth ILR, 31 (l984), pp 355-77; RG, 88 (l984), pp484-90; Levitin, Harv ILJ, 27 (l986), pp621, 
642-51; Weiler in The Current Legal Regulation of the Use of Force (ed Cassese, 1986), pp 
241-68; Davidson, Grenada (1987). 

The landing of US forces in Panama in December 1989, aimed at securing the arrest of General 
Noriega, the military leader and effective ruler of Panama, was in part justified on the basis of US 
action having been taken with the consent of the constitutional authority in Panama (other 
grounds advanced in justification of the US action included self-defence, the need to restore 
democracy in Panama in the face of arbitrary refusal to honour election results, the need to 
defend the Panama Canal, and the need to protect US military and other personnel). General 
Noriega had set aside the results of elections in Panama which had resulted in the election of 
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In any event, while the established and internationally 
of a state is entitled to seek assistance from other states in 
and order15 or  to defend its borders from outside attack 
may lawfully provide assistance, there are limits to the la 
circumstances of civil war.16 SO long as the government is 

Gu~llermo Endara as President, US forces acted w ~ t h  the tacltconsent of Endara, whose swearing 
in as President was arranged wlthin hours of the landmg of US forces.See generally RG, 94 
(1990), pp 493-6.786-7, AJ, 84 (1990), pp 545-9, for official statements by the US Government, 
Nanda, rbzd, pp 494-503, Farer, rbrd, pp 503-15, D'Amato, rbrd, pp 516-24, Quigly, Yale JIL, 
15 (1990),pp 276-315. Although a Security Council resolution condemning the US action as a 
'flagrant violation of international law' was not adopted because of the veto cast by three states 
(SC debates, 23-24 December 1989), an equivalent resolution was subsequently adopted by the 
General Assembly on 29 December by 75 votes to 20, with 40 abstentions (GA Res 44/240) For 
the background to these events, mvolving the taklng of various economic measures against 
Panama, see 5 129, n 13, para 6, and for other aspects of the matter, concerning failure to respect 
the status of diplomatic premises, see § 495, n 8. I 

See AJ, Suppl 22 (1928), pp 118-24, on the request, In May 1927, by the Government of 
Nicaragua to the US Government for asststance and good offices In order to ensure free and 

: impanhl elections in Nicaragua. 
l6 On intervention by invitation tn general, see E Lauterpacht, ICLQ, 7 (1958), pp 102-8; 

Brownlie, Internatronal Law and the Use of Force by States (1 963), pp 321 -7. See also Higgins In 
The Future of the Internatronal Legal Order, vol3 (eds Black and Falk, 1971), pp 93-106. See on 
the orinciole of non-intervention in c~vd  wars generally, Schmdler, Annuarre, 55 (1973), pp 
416.f.573, ;nd ibid, 56 (1975), pp 119-33, fo~~oweciin eachcase by commen~ts by various members 
of the Institute of lnternational Law; Chimni, Indian JIL, 20 (1980). pp 243-64; Akehurst, ibid, 
27 (1987), pp 357,365-74; Art l(1) of the Inter-American Convention on  the Rights and Duties 
of States in the Event of Civil Strife 1928 (BFSP, 128 (1928), p 514), and Res 78 adopted by the 
General Assembly of the OAS in 1972 (cited by the ICJ in the ~ i l i t a t y  and Paramilitaty 
Activities Case, ICJ Rep (1986), p 102). 

For a legal history of US involvement in civil wars in Latin America, m k h  of which probably 
constituted intervention, see Kane, Civil Strife in Latin America (1972);,and see RG, 88 (l984), 
pp 657-74. See generally on civil war, § 49, n 2. 

O n  the regulation of exports of munitions, in particular in connection k i th  foreign civil wars, 
see Atwater,American Regulation of Arms Exports (1941). See also AJ, 25 (1931), p 125, for the 
pronouncement by the US Secretary of State on 23 October 1930, in connection with the 
revolution in Brazil. 

As to the so-called Non-Intervention Agreement of August 1936, between various European 
states in connection with the Civil War in Spain, see Lapradelle, New Commonwealth Quarter- 
ly, ii (1936), pp 295-308, and RI (Paris), 18 (1936), pp 153 et seq; Dean, Geneva SpecialStudies, 
vii, N o  8 (1936); Jessup, Foreign Affairs (USA), January 1937; Garner, AJ, 31 (1937), pp 66-73; 
Smith, BY, 18 (1937), pp 17-31; Scelle, Friedenswarte, 37 (1937), pp 65470; McNair, LQR, 53 
(1937). pp 471-500; Padelford, AJ, 31 (1937), pp 226-43. That Agreement, and the subsequent 
arrangements and agreements, while of importance as instances of the pbssibilities and limita- 
tions of ad hoc international cooperation in political matters affecting the peace of the world, 
cannot be easily brought within the then accepted principles of international law in the matter of 
intervention. Inasmuch as Italy and Germany undertook not to supply the rebellious forces with 
munitions of war, these agreements consisted in an undertaking on the p+t of certain powers to 
refrain from committing an international illegality in consideration of the promise of other 
powers to refrain from acting in a manner in which they were entitled- and, according to some, 
legally bound- to act. See, on intervention in the Spanish Civil War generally, To~nbee ,  Suruqy 
(1937), ii; Vedovato, I1 non interuento in Spagna (1938); Padelford, lnternational Law and 
Diplomary in the Spanish Civil Strife (1939); Rousseau, RI, 3rd series, 1 9  (1938), pp 217-93, 
473-549,700-75, and 20 (1939), pp 114-49; Scelle, RG, 45 (1938), pp 265-74,473-549, and 46 
(1939), pp 197-228; Raestad, ibid, pp 613-37,809-26; Thomas and Thomas in The Internatwn- 
a1 Law of Civil War (ed Falk, 1971), pp 113-20. 
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state and internal disturbances are essentially limited to  matters of local law and 
order o r  isolated guerrilla or terrorist activities, it may seek assistance from other 
states which are entitled to provide it. But when there exists a civil war and 
control of a state is divided between warring factions, any form of interferenceor 
assistance (except probably of a humanitarian character) to  any party amounts to 
intervention contrary to  international law.17 In such a case the authority of any 
party to the conflict to be the government entitled to speak (and to seek assistance) 
on behalf of the state will be d o ~ b t f u l ; ' ~  and assistance to any party will prejudice 
the right of the state to decide for itself its form of government and political 
system. It is, however, widely accepted that if there is outside interference in 
favour of one party to the struggle, other states may assist the other party.'' 

A further limit upon the right of states to assist another state at the request of 
its government is sometimes said to  arise where the requesting government is 
exercising authority over a colonial territory and seeks assistance in suppressing 
an armed struggle b the peoples of that territory in exercise of their right of B self-determination.* The Declaration on Principles of International Law con- 
cerning Friendly Relations and Cooperation among States stipulates that 'every 
State has the duty to refrain from any forcible action which deprives peoples 
referred to in the elaboration of the principle on  equal rights and self- 
determination of their right to self-determination and freedom and 
independence'.21 However, :he reference to 'every State' has not been taken by 
states with sovereignty or  similar authority over dependent territories as requir- 

Outside states will in particular be under obligations to abstain from interference if the rebels 
have been granted recognition of insurgency or belligerency, as to which see § 49. See also 5 122, 
as to obligations resting upon states to refrain from action encouraging activities calculated to 
foment civil strife in another state, which have obvious application to aid to rebels in another 

ing them to abdicate their rcsponsibllities or as prohib~ting them from resisting, 
bv armed force if necessary. armed rebellion by those seekingself-determination 
f i r  the territory. Nor  ha;e such states refraiAed from seek;ng, and sometimes 
receiving, aid from other stares In resisting such rebellions, alrhough the General 
Assembly has on occasion called for outside states to refrain from assisting the 
colonial authority in suppressing those seeking self-deterrninat i~n.~~ 

I 

$131 Circumstances which may justify intervention Exceptionally, a state 
may be justified in intervening in the affairs of another state. In such cases the 
intervening state is nevertheless subject to certaln limitations as to the manner 
and circumstances of its intervention: in particular, it must ac;t consistently w ~ t h  
the prohibition against the use or  threat of force laid down in the United Nations 
Charter, its actions must be proportional to the circumstances occasioning the 
intervention, and other means of remedying the situation (such as diplomatic 
representations) must be shown to have failed or to  be so unlikely to succeed as 
to make recourse to them unnecessary. Furthermore, any justification for in- 
tervention, being an exception to a fundamental rule of international law, has to 
be applied strictly. Notwithstanding the somewhat general language used by the 
International Court of Justice in the Corfu Channel case,' and its decis~on in the 
Milttary and Pararnthtary Acttvtttes case2 that the particular conduct there in 
issue constituted unlawful intervention, the practice of states does not yet permit 
the conclusion that intervention in strictly limited cases and in a manner not 
inconsistent with the Charter of the United Nations is necessarily excluded. It is 
a ractice which is open to abuse, and it is important that the use of force by way 
o P intervention raises issues which are justiciable before an international 
tribunaL3 

Reasons which have been said to give a state justification for intervening in the - - 

state. affairs of another state include t h e ~ f ~ l l o w i n ~ . '  
In any case, a request to intervene made by the opposition within a state is insufficient to make 
the intervention lawful: Military and Paramilitary Activities Case, ICJ Rep (1986), p 126. 

See generally Brownlie, International Law and the Use of Force by States (1963), pp 321-7; 
Rosenau (ed), International Aspects of Civil Strife (1964); Pinto, Hag R, 1 14 (1965), i, pp 476-99; 
Hyde, i, p 253; Higgins, The Development oflnternational Law through the Political Organs of 
the UnitedNations (1963), pp 210-13; Leurdijk, Neth ILR, 24 (1977), pp 143-59; and literature 
cited at § 49, n 2, as to civil war generally. See also, generally, Ronzitti in Current Prob d Cassese, 1975), pp 

319-54; Falk in Intervention in World Polit Thus in Angola in 1975-76 two liberation movements, each having by armed force struggled to Current Legal Regulation ofthe Use ofForce (e oust the Portuguese colonial administration, then fought each other for eventual supremacy in 
the country. Armed forces from Cuba, and military equipment from the Soviet Union, sup- 
ported one side (the MPLA), while the other (a combination of two previously separate 
liberation movements, the FNLA and UNITA) was supported by mercenaries from other 
countries; and there was also occasional involvement by South African forces (on which see SC 
Res 387 (1976)). See generally on the events in Angola, RG, 80(1976), pp 554-74; Bothe, ZoV, 37 
(1977), pp 572-602; UNYB (1976), pp 171-8. The withdrawalof Cuban forces from Angola was 
eventually agreed in 1988, to be completed by 1 July 1991 (ILM, 28 (1989), p 944; U N  Doc 
S/20345 of 22 December 1988). O n  foreign intervention in Africa generally, see Legum, YB of 
World Affairs, 34 (1980), pp 76-94, and 35 (1981), pp 23-36. 
See also § 85. Associated aspects of the same issue include (1) the right of a liberation movement 
to use force to achieve its aims (see § 85, n 26 and § 217, n 10); (2) its right to seek assistance from 
third states (see § 85, n 27 and § 131 (4)) and (3) their right to respond positively to such a request 
(ibid); (4) the right of the parent state to use force to resist the liberation movement (see § 127, n 
10 and 5 130, nn 20-22); and (5) the international status of the liberation movement, and the 
question of recognition (see § 49). 
GA Res 2625 (XXV) (1970), para 7 of the elaboration of the first principle. 
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(1) A state's right to protect its citizens a b r ~ a d , ~  where they are being wron8- 
fully treated, may justifiably lead it to  intervene in order to  secure the~r 
proper treatment. Although intervention for that reason may be open to 
abuse and lead to unjustifiably extensive intervention in another state's 
affairs, there has been little disposition on the part of states to  deny that 
intervention properly restricted to  the protection of nationals is, in 
emergencies, justified. States have on many occasions invoked that reason 
as, at least in part, the justification for taking forcible action in another 
state. Such occasions have included the action by the United Kingdom 
(with France) in landing forces in Egypt in 1956 to protect British nation- 
als endangered by the consequences of Israel's attack on Egypq6 the 
landing of United States forces in Lebanon in 1958 at a time of internal 
conflict there;' the landing of Belgian forces in the Congo in 1960 to 
protect mainly Belgian nationals when law and order had broken down at 
a time of civil disturbances;' the landing of United States and Belgian 
forces at Stanleyville in the Congo in 1964, to  rescue persons being held by 
rebels as  hostage^;^ the landing of United States forces in the Dominican 
Republic in 1965 at a time of internal upheavals in that country;1° the 

interest of the whole international community, it being the right of states (particularly leading 
states) to act in support of that interest. Such action, accordingly, had something of the character 
of 'police' action: that term was in fact used in, for example, the so-called Roosevelt Corollary of 
1904 (for text see AJ, 69 (1975), p 383, n 2). Whatever may have been the justification for such 
intervention in the past, it can no longer be justified, the responsibility for such 'police' action 
now resting with those organs which, within the framework of the UN, can be authorised to act 
in the collective interest (see 5 132). As to whether, in the event of an unlawful intervention by 
State A in the affairs of State B, State C may take counter-measures against State A which would 
otherwise constitute an unlawful intervention in its affairs, see Military and Paramilitaly 
Activities Case, ICJ Rep (1986), pp 110-1 1, 127. 
See § 410. 

As to the limits upon the use of force for the protection of nationals abroad, see Bowett, 
Self-Defence in InternationalLaw (1958), pp 87-105, and GrotiusSociety, 43 (1957),pp 11 1-26; 
Brownlie, International Law and the Use of Force by States (1963), pp 289-301; Hyde,,i, p 
646-9; Akehurst, International Relations (May 1977), pp 3-23; Ronzitti, Rescuing ~ a t t o n a i  
Abroad through Military Coercion and Intervention on Grounds of Humanity (1985); Bowett in 
The Current Legal Regulation of the Use of Force (ed Cassese, 1986), pp  39-55. Note also the 
possibility that in certain circumstances the situation in which a state's nationals abroad may be 
placed may be such as to constitute an armed attack on that state, so giving rise to a right for it to 
take action in self-defence (see § 127, and note particularly n 16). There may also be justification 
for action to protect nationals abroad on the basis of humanitarian intervention (see n 17). 

In November 1964 a British minister stated in Parliament that 'we take the view that under 
international law a State has the right to land troops in foreign territory to protect its nationals in 
an emergency if necessary': Parliamentary Debates (Commons), vol 702, col 911. 

For the landing of British troops in China in 1927 for the protection of British subjects, see LN 
Monthly Summary (7 March 1927), p 48. 

As to the possibility of extending the right to intervene for the protection of nationals so as to 
apply also to 'kith and kin', see Dugard, ICLQ, 16 (1967), pp 177-87, and (in connection with 
the Soviet invasion of Poland in 1939) Ginsburgs, AJ, 52 (1958), pp 76-8. 
See ICLQ, 6 (1957), pp 325-30; and see generally § 132, n 2. 
See § 130, n 4. 
See UNYB (1960), p 52ff; McNemar in The International Law of Civil War (ed Falk, 1971), pp 
272-3. 
See UNYB (1964), pp 95-100; BPIL (1964), pp 130-33. 

lo See § 133, n 9. 
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landing of Israeli commandos at Entebbe Airport, uganda in 1976 to free 
the passengers (mostly Israeli nationals) of a hijacked aircraft;" the land- 
ing of Egyptian forces at Lanarka Airport, Cypr 
Egyptian and other hostages held by terrorists in 
landing of French and Belgian forces, with me 
provided by the United Kingdom and air transpo 
United States, in Shaba Province of Zaire in 1978, to  
other European nationals endangered by rebel activiti 
and the landing of United States forces in Grenada 

Although it was formerly said that intervention 
ensure the safety of the property of a state's 
probably now only in situations where they are 
losing their lives o r  suffering serious injury tha 

'' See UNYB (1976), pp 315-20, ILM, 15 (1976), pp 1224-34, Margo, South Afr~can LJ, 94 (1978), 
p 306; Murphy In Legal Aspects of Internatzonal Terrorrsm (eds Evans and Murphy, 1978), p 
554ff, Dtgest of US Practtce 1976, pp 149-54, AJ, 73 (1979), pp 122-4, Boyle, Neth ILR, 29 
(1982), pp 37-71. 
See RG, 82 (1978), pp 1096-7. See also KG, 90 (1986), pp 428-9, as to the landmg of Egypt~an 
forces In November 1985 In Malta In s ~ m ~ l a r  circumstances '' See Parlramentary Debates (Commons), vol951, cols 336-7 (wntten answers, 12 June 1978), AJ, 
72 (1978), pp 917-20; RG, 83 (1979), pp 202-8, Manm, AFDI, 24 (1978), pp 159-88, rbrd, pp 
1087-90. Ass~stance had been requested by the Government of Za~re. 
See § 130, n 14, para 3. 

l 5  Occas~onally the need to protect property has been advanced In just~ficat~on of actlon taken, eg 
by the UK In landmg armed forces In Egypt In 1956 (seen 6), and by South Afr~ca In 1976 when 
sendmg forces Into Angola to protect the Calueque Dam and construction site wh~ch were vnal 
to the eLonomy of part of N a m ~ b ~ a  (then under South Afr~can control) (see Bothe, ZoV, 37 
(1977), at pp 578-80, KG, 80 (1976), at p 565, UNYB (1976), pp 172, 175. 

As to debts owed by a state to fore~gn states and then nat~onals, lnterventlon IS no longer 
perm~sslble to secure the payment of such debts T h ~ s  was not formerly so. The matter assumed 
some importance at the begmn~ng of the 20th century In the context of the so-called Drago 
Doctnne, wh~ch  asserted that lnterventlon was not allowed for the purpose of makmg a state pay 
Its publ~c debts. The rule d ~ d  not at the t m e  recewe general recognltlon, although Argentrna and 
some other South Amencan states t r~ed to establ~sh ~t at the second Hague Peace Conference of 
1907 But t h ~ s  Conference adopted, on the mtratlve of the USA, a 'Convent~on respecttng the 
Limnatlon of the Employment of Force for the Recoveryof Contract Debts'. According to Art 1 
of t h ~ s  Convent~on, the contractmg powers agreed not to have recourse to armed force for the 
recovery of contract debts cla~med from the government of one country by the government of 
another country as bemg due to 11s nat~onals. T h ~ s  undertakmg was, however, not appl~cable 
when the debtor state refused or neglected to reply to an order of arbmation or, after acceptmg 
the offer, rendered the settlement of the compromts ~mposs~ble, or, after the arb~trat~on, faded to 
subm~t  to the award. It must be emphas~sed that the st~pulations of t h ~ s  Convent~on concerned 
the recovery of all contract debts, whether or not they arose from publ~c loans. LOUIS M Drago 
was sometme Fore~gn Secretary of the Republ~c of Argentma. See Drago, Cobro coernttvo de 
deudas publrcas (1906); Barclay, Problems of Internattonal Practtce, etc (1907), pp 115-22; 
Moulin, La Doctnne de Drago (1908), Vlvot, La Doctnna Drago (191 1); Borchard, §§ 119-26, 
371-78, and pp 861-64, and State Insolvency and Foretgn Bondholders, 2 vols (1951), H ~ g g ~ n s ,  
TheHague Peace Conference, etc (1909), pp 184-97; Scott, The Hague Peace Conference (1909), 
I, pp 415-22; and AJ, 2 (1908), pp 78-94, Calvo, RI, 2nd serles, 5 (1903), pp 597-623; Drago, 
RG, 14 (1907), pp251-87; Moul~n, KG, 14 (1907), pp 417-72, Hershey, AJ, 1 (1907), pp26-45, 
Drago, AJ, 1 (1907), pp 692-726, S~relhagen, ZI, 25 (1915), pp 509-65; Dupu~s, Le Drort des 
gens et les rapports des grandes putssances (1921), pp 270-82, F~scher W~l l~ams  In Btblwtheca 
Vtsserrana, ~i (1924), pp 1-55, and Chapters, pp 257-324; Scelle, 11, pp 121-28. Wtth regard to 
state r e spons~b l l~ t~  for the non-payment of contract debts and damages, see § 408. 
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considered lawful. Even then it must also be shown that the territorial 
authorities are unable or unwilling to protect those at risk, and that other 
means of securing their proper protection have been tried and failed or 
would, certainly, be ineffective, as where there is a breakdown of local 
order. Where action has been taken by a state to protect its citizens in 
another country from such imminent dangers, it is not unusual for the 
state to include in its operations measures which may also benefit nationals 
of other foreign states who are subject to the same threat. 

(2) There is general agreement that, by virtue of its personal and territorial 
authority, a state can treat its own nationalsI6 according to discretion. But 
a substantial body of opinion17 and of practice has supported the view that 
there are limits to that discretion and that when a state commits cruelties 
against and persecution of its nationals in such a way as to deny their 
fundamental human rights and to shock the conscience of mankind, the 
matter ceases to be of sole concern to that state and even intervention in the 
interest of humanity might be legally permissible.18 However, the fact 

l 6  See $9 118, 377. 
17 See generally, Grotius, ii, 20,38; Vattel, ii, 4, 56; Westlake, i, pp 319,320. See also Stowell, pp 

51- 194 and AJ, 30 (1936), pp 102-6; Fauchille, i, pp 510-12; Martens, ii, pp 109,110; Bluntschl~, 
p 270; Janovsky and Fagen, International Aspeas of German Racial Polrcies (1937), pp 1-43; 
Aroneanu, Revue internationalde droitpknal, 19 (1948), pp 173-244; Whiteman, Digest, 12, pp 
204- 15; Green, Current Legal Problems, 8 (1 955), pp 162,167-73; Ganji, International Protec- 
tion of Human Rights (1962); Lillich, Iowa Law Rev, 53 (1967), pp 325-51; ILA Report (54th 
Conference, 1970), pp 633-41, (55th Conference, 1972), pp 608-24, and (56th Conference, 
1974), pp 21 7-21 ; Lillich (ed), Humanitarian Intervention and the United Nations (1973); Sohn 
and Buergenthal, InternationalProtection of Human Rights (1973), ch 111; Franck and Rodley, 
AJ, 67 (19731, pp 275-305; Gerson, Harv ILJ, 18 (1977), pp 525,550-5; Arangio-Ruiz, Hag R, 
157 (1977), iv, pp 199-328 (with particular reference to non-intervention in the context of the 
human rights provisions of the Helsinki Final Act 1975); Akehurst in Intervention in World 
Politics (ed Bull, 1984), pp 95-1 18; Donnelly, Journal of International Affairs, 37 (1984), pp 
31 1-28; Konzitti, Rescuing Nationals Abroad through Military Coercion and Intervention on 
Grounds of Humanity (1985); Verwey, Neth ILK, 32 (1985), pp 357-418, and in The Current 
Legal Regulation of the Use of Force (ed Cassese, 1986), pp 57-78; Teson, Humanitarian 
Intervention (1988); Rodley, ICLQ, 38 (1989), pp 321-33. See Brownlie, InternationalLawand 
the Use of Force by States (1963), pp 338-42, for the conclusion that it is 'extremely doubtful 
whether a right of humanitarian intervention still survives'. As to the protection of human rights 
in general, see §§ 425-44, and see also § 397, n 4. 

' V h u s  Great Britain, France, and Russia intervened in 1827 in the struggle between revolutionary 
Greece and Turkey when public opinion reacted with horror to the cruelties committed during 
the struggle. Intervention was often resorted to in order to put a stop to the persecution of 
Christians in Turkey. As to the French intervention in Syria in 1860-61, see Pogany, ICLQ, 35 
(1986), pp 182-90. 

The policy of apartheid exercised by South Africa is widely accepted as raising issues in which 
other states have, on humanitarian grounds, a lawful interest. But there are wide differences of 
opinion as regards the action which may lawfully be taken in pursuance of that interest: for the 
view that the use of force against South Africa in the context of bringing to an end the system of 
apartheid could be justified as humanitarian intervention, and as such a tacit exception to Art 2(4) 
of the Charter, see Rao in New Horizons of International Law and Developing Countries (eds 
Agrawala, Rao and Saxena, 1983), p 24. O n  apartheid generally, see § 439. 

India in part justified its military intervention in Bangladesh in 1971-72 on humanitarian 
grounds: see Review of the International Commission of Jurists, June 1972, pp 57-62; Franck 
and Rodley, AJ, 67 (1973), pp 275-305. Tanzanian support for the overthrow of President Amin 
of Uganda in 1978-79 may also be seen as an example of humanitarian intervention justified by 
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that, when resorted to  by individual states, it may be - and has been - 
abused for selfish purposes tended to weaken its standing as a lawful 
practice.19 That objection does not apply to collective intervention,*' and 
the growing involvement of the international community on  both a global 
and a regional basis, with the protection of human rightsdiminishes any 
need for states to retain or exercise an individual right of humanitarian 

the cruelt~es of Pres~dent Am~n's regrme see Chatterlee, ICLQ, 30 (1981), pp 755-68 As to the 
poss~ble r~gh t  to overthrow a despot~c regme In another country, see the opposlng vlews of 
Relsman, and Schachter, In AJ, 78 (1984), pp 642-5, 645-50 As to covert clvd operations to 
a ~ r l ~ f t  a large number of Jews from E t h ~ o p ~ a  to Israel ln 1984-85 see Aaron, Harv ILJ, 26 (1985), 
pp 585-93 

Elements of human~tar~an Intervention can be seen In the acnon, beglnnn~ng In Aprrl1991, of 
certaln states (prlmanly the USA, w ~ t h  unlts from several other states, lncludrng the UK) In 
certaln border areas of northern Iraq In order to prov~de emergency a ~ d  to large numbers of 
Kurd~sh refugees, fleemg after a faded lnsurrect~on agatnst the government of Iraq. The sltuatlon 
of the refugees, and the pressures on the borders of ne~ghbourmg states, prompted the Secur~ty 
Councd to condemn the repression by Iraq of the Iraq1 clvrhan populatton and to lnslst that Iraq 
allow lmmedlate human~tar~an aLcess SC Res 668 of 5 Apr111991 Over f l~~h t s  by Brttlsh and US 
mll~tary a ~ r ~ r a f t  del~verlng s u p p l ~ o  were followed by the entry of mll~tary unlts from a number 
of states lnto northern Iraq to estabhsh (and ~f necessary defend) locat~ons where refugees could 
be offered assistance In safety Iraq was at the outset told not to use its mhtary forces agalnst the 
refugees, or to use alrcraft or hellcopters In Iraq north of the 36th parallel, and was later told to 
wlthdraw forces whose deployment In part~cular areas was threatenmg to the refugees' securlty 
The USA and other states ernphaslsed that t he~r  amons were solely human~tar~an, were tempor- 
ary, and were not d~rected agalnst Iraq's sovereignty or securlty Iraq's att~tude was ambwalent, 
formally protesting at the ~nfr~ngement of 11s sovere~gnty (eg U N  Doc S/22459 of 8 Apnl, 
S/22513 of 22 Aprd and Sf22531 of 25 Aprd 1991). but not reslstlng the action taken and In 
substance acqulesclng The US and other mlhtary personnel later w~thdrew as the~r  rel~ef and 
protectwe roles were taken over by U N  personnel These various events need to be seen agalnst 
the background of the lnterndtronal commun~ty's firm response to Iraq's aggression agalnst 
Kuwait in 1990: see § 127, n 44. 

If humanitarian intervention is ever to be justified, it will only be in  extreme and very 
particular circumstances. Crucial considerations are likely to include whether there is a compeli- 
ing and urgent situation of extreme and large-scale humanitarian distress demanding immediate 
relief; whether the territorial state is itself incapable of meeting the needsof the situation or 
unwilling to do  so (or is perhaps itself the cause of it); whether competent organs of the 
international community are unable to respond effectively or quickly enough to meet the 
demands of the situation; whether there is any practicable alternative to the action to be taken; 
whether there is likely to be any active resistance on the part of the territorial state; and whether 
the action taken is limited both in time and scope to the needs of the emergency. In shon, it 
would have to be peaceful action (which need not exclude it being carried out by military 
personnel) in a compelling emergency, where the transgression upon astate's territory is 
demonstrably outweinhed by overwhelming and immediate considerations of humanity and has 
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inter~ent ion.~ '  The Charter of the United Nations in recognising the 
promotion of respect for fundamental human rights and freedoms as one 
of the principal objects of the Organisat i~n,~ '  marks a further step in the 
direction of elevating the principle of humanitarian intervention to a basic 
rule of organised international society. This is so  althou h the degree of 
enforceability of fundamental rights is still rudimentaryzg and nothing in 
the Charter itself authorises intervention in matters which are essentially 
within the domestic jurisdiction of the state.24 Equally, the objection to 
humanitarian intervention does not apply to humanitarian assistance to 
those in need in another state; even in a situation of conflict within a state, 
humanitarian assistance will not constitute intervention, so long as it is 
given (or perhaps is at least available) without discrimination between the 
parties to  the ~onfl ic t . '~  

(3) If permissible action taken in exercise of the right of individual o r  collec- 
tive self-defence involves also a degree of intervention, that intervention is 
itself justified on grounds of self-defence.26 Thus, the International Court 
of Justice accepted, in the Military and Paramilitary Activities that 
the argument based on collective self-defence advanced by the United 
States of America could justify action which would otherwise constitute 
unlawful intervention, but found on the facts of the case that the argument 
of collective self-defence could not be upheld. 

The question whether an act amounts to action in self-defence is not to 
be confused with self-help, or even necessity. In the Corfu Channel case 
(1949), between the United Kingdom and Albania, the International 
Court of Justice held that the sending of British naval ships into Albanian 
waters (forming part of an international channel) to  sweep a minefield, 
after efforts to  secure Albanian cooperation in attempts to  deal with it had 
failed, constituted a violation of Albanian sovereignty, in violation of 
international law. The minefield had previously caused damage to two 
British destroyers and loss of life of some of the crews and the Court held 
Albania responsible.28 However, the Court rejected the contention of the 
United Kingdom that its action was justified as necessary both in the 

However, other grounds justifying intervention (eg particularly the protection of nationals)may 
have a strong humanitarian element. Furthermore, the interest of all states in matters of human 
rights is accepted as justifying diplomatic representations sometimes made by a state on human- 
itarian grounds in respect of non-nationals, even though the state acknowledges that formally it 
may have no locns srandi: see § 41 1, n 10. 

22 See 4 433. 
23 See 4 433. 
24 See Art 2(7). But it must be noted that, possibly, to the extent to which 'human rights and 

fundamental freedoms' have become a persistent feature, partaking of the character of a legal 
obligation, of the Charter (see § 433) they may have ceased to be a matter which is essentially 
within the domestic jurisdiction of states. 

25 See 6 125. n 18. 
26 See $127 to self-defence generally. See also Fawcett, Hag R, 103 (1961), ii, pp 359-69. Note in 

particular the question of 'hot pursuit' across the frontier of another state: see § 119, 1113. 
" ICJ Rep (1986), p 14. 
" See § 119, n 8. F& comment on the judgment, see Waldock, Hag R, 81 (1952), ii, pp 499-503; 

Wilhelm, Ann Suisse, 15 (1958), pp 116-30. 

interests of safety of navigation and in order to secure evidence which 
otherwise might be lost or destroyed,29 for the purpose of future proceed- 
ings before an international tribunal against Albania. 

(4) States are sometimes said to have the right to intervene in the affairs of 
another state in order to  assist the peoples of a territory of that state to  
exercise, by armed force if necessary, their right of seif-determinati~n.~' 
Numerous resolutions of the General Assembly of the United Nations 
have requested states to give assistance, including measures of a military 
character, to  'national liberation movements' seeking t o  assert their right 
of self-determinati~n.~' 

The General Assembly's definition of aggression was expressly without 
prejudice to  the right of peoples forcibly deprived of the right to self- 
determination, freedom and independence to struggle to  achieve it, and to 
seek and receive support, in accordance with the princi les of the Charter P and in accordance with the Declaration on Principles o International Law 
concerning Friendly Relations and Cooperation among States.32 

Nevertheless, the lawfulness of such intervention is open to consider- 
able doubt. While the principle of self-determination of peoples is general- 
ly accepted,33 until independence has been attained the parent state retains 

29 O n  the right to seize evidence located within another state, see Nasim Hasan Shah, AJ, 53 (1959), 
pp 594-612; and on the admiss~bility of illegally obtained ev~dence, see § 119, n 16, final para It 
may be noted that, since international tribunals do not normally have the power to insist upon 
the production of evidence or to subpoena a witness, a right for a state melf to take action 
necessary to collect vital evidence may persuasively be argued 

'O Associated aspects of the same issue include (1) the right of a liberation movement to use force to 
achieve its aims (see § 85, n 26 and 5 127, n lo), (2) ~ t s  right to seek assistance from third states (see 
also § 85, n 27), (3) the right of the parent state to use force to resist the liberation movement (see 
§ 127, n 10 and § 130 at nn 20-2), (4) its nght to seek asststance from third states (see § 130, 
nn 20-2), and (5) their right to respond positively to such requests (see tbtd), and (6) the 
international status of the liberation movement, and the question of recognition (see § 49) 

Apart from the assistance given to 'liberation movements' in colonial territortes in Africa, 
mentlon should be made of India's representation of tts mditary actlon in support of the 
emerging State of Bangladesh in 1971-72 as assistance to the people of the country In exercistng 
thew right of self-determtnation: see ltterature cited at § 85, n 31. 

Considerations of self-determinat~on did not, however, prevent the Soviet Union intervening 
in Hungary in 1956 (see § 53, n 14) and in Czechoslovakia in 1968 (see § 133, n 10) in order to 
reverse the wishes of the lawful government which had popular support for the policies it was 
adopting. The events in Czechoslovakia led to the formulat~on by the Soviet Union of the 
so-called 'Brezhnev Doctrine': see § 133, n 11. 

Vtetnam justified its intervention in Kampuchea in 1978-79 by (in part) relying on the duty to 
afford support to a nattonal liberatton movement (led by Heng Samrin, whose regime eventually 
established ~tself In power in Kampuchea) seeking to assert its rights against the Government of 
Kampuchea led by Pol Pot but under the power of an external state, namely China: see UN Doc 
A/34/559 of 12 October 1979, and UNYB (1979), pp 271-9, and Isoart, RG, 87 (1983), pp 
42-104. Vietnam also invoked the rights of self-defence and humanitarian intervention, and an 
agreement with the Heng Samrin 'Government' See also 4 45, n 6 and § 53, n 13. 

" See examples c~ted, § 85, nn 25-8. See also Gerson, H a w  ILJ, 18 (19771, pp 525, 548-50 
32 GA Res 3314 (XXIV) (1974), para 7. If the right of national liberation movements to request 

assistance provides justification to third states to supply it, the ICJ's observation as to the 
inadequacy of requests for assistance from opposttion factions w~thin a state (see § 130, n 18) 
needs qualification. The ICJ, however, made clear generally that it was not concerned with a 
colonial situation: 1CJ Rep (1986), p 108 (para 206). . . 

33 See § 85. 
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its sovereignty over the territory in question. I t  thus also retains the rights 
and responsibilities which go with the possession of sovereignty, which 
include the right and duty to maintain law and order and to benefit from 
Article 2(4) of the Charter.34 It is the lawful authority in the territory, and 
at least so long as it is in good faith applying the principle of self- 
determination to the extent that circumstances permit, it is entitled to 
regard armed efforts by factions in the territory to  assert an alternative 
authority there as an unlawful rebellion, and may regard such assistance by 
other states to the rebels as is calculated directly to assist the success of the 
rebellion as intervention in its internal affairs. Some degree of assistance by 
outside states to the rebels is probably permissible if it is humanitarian 
assistance3' and perhaps also if it is of an economic character not directly 
associated with the military effort of the rebekg6 

(5) A right of intervention may arise as a result of a treaty by which one state, 
expressly o r  by implication, consents to  intervention for certain purposes 
by another state. In addition to  a treaty by which one state expressly grants 
to  another a right to intervene in certain  circumstance^,^' such a right of 
intervention may arise from a treaty of protection to the extent to which 
the treaty places responsibilit for the affairs of the protected state in the 
hands of the protecting state; o r  from a treaty of guarantee, since a state 
that has formally undertaken to guarantee a certain state of affairs in 
another state, such as its independence, form of government o r  constitu- 
tional structure, may39 intervene if that state of affairs is jeopardised. Thus, 
Great Britain, France and Russia, the guarantors of the independence of 
Greece, intervened in Greece during the First World War in 1916 and 1917 
for the purpose of re-establishing constitutional government in conform- 
ity with Article 3 of the Treaty of London of 1863;40 King Constantine 

-- 

31 See § 127, n 10, and 5 130, nn 20-2. :: See § 129,n 18. 
But see § 129, n 5. '' Thus Art 7 of the US-Panama Treaty 1903, provided that 'the same right and authority are 
granted to the United States for the maintenance of public order in the cities of Panama and 
Colon, and the territories and harbours adjacent thereto, in case the Republic of Panama should 
not be, in the judgment of the United States, able to maintain such order': see Martens, NEG, 
2nd series, 31 (1905), p 599, and Jones, The Caribbean Since 1900 (1936). pp 339-52. 

As to intervention pursuant to treaty by the USA in Cuba in 1906 and in Panama in 1904, see 
the 8th ed of this vol, pp 307-8, where certain other treaty provisions of this kind are also referred 
to. See also Art 6 of theTreaty between the Soviet Union and Persiaconcluded in 1921 (LNTS, 9, 
p 400): this Article was denounced by Iran in 1979 (see RG, 84 (1980), p 653; Reisman, AJ, 74 
(1980), pp 144-54). As to the 'primary responsibility' of the USA for the defence of the Panama 
Canal see Art IV of the Panama Canal Treaty 1977 (ILM, 16 (1977), p 1022), and § 186. See 
generally Brownlie, International Law and the Use of Force by States (1963), pp 318-21. 
See $$ 81-3. 

39 But &is has not been generally recognised; see, for instance, Hall, § 93, who denied the existence 
of such a right. It is difficult to see why a state should not be able to undertake the obligation to 
retain a certain form of government or  dynasty. That historical events can justify such state in 
considering itself no longer bound by such treaty according to the principle rebus sic stantibus 
(see §§ 651) is another matter. See § 667-8, on treaties of guarantee in general. 

40 That Treaty provided that 'Greece, under the sovereignty of Prince William of Denmark and the 
guarantee of the three Courts, forms a monarchical, independent, and constitutional State'. See 

I 
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had to abdicate, and his second son, Alexander, was installed as King of the 
Hellenes. Similarly, by the Treaty of Guarantee of  1960 relating to 
Cyprus4' the three guarantor states, Greece, Turkey and the United 
Kingdom, guarantee the state of affairs established by the Basic Articles of 
the Constitution of Cyprus (Article 11), undertake in the event of a breach 
of the provisions of the Treaty to consult together as to  what action to 
take, and 'insofar as common or  concerted action may not prove possible, 
each of  the three guaranteeing Powers reserves the right to  take action with 
the sole aim of re-establishing the state of affairs cr 
Treaty' (Article IV). 

$ 132 Collective intervention in the  general interest As a matter both of 
history and of principle the prohibition of intervention must be regarded prim- 
arily as a restriction which international law imposes upon states for the 
protection of the independence of other members of the intehariona~ commun- 
ity. For this reason the notion and the prohibition of intervention cannot 
accurately extend to collective action undertaken in the general interest of states 
or for the collective enforcement of international law.' This means that while 
prohibition of intervention is a limitation upon states acting in their individual 
capacity, it does not properly apply to remedial o r  preventive action undertaken 
by or on behalf of the organs of international society.* Thus, even if trading 

Martens, NRG, 17, pt 11, p 79; and Ion, AJ, 11 (1917), pp 46-737327-57, and AJ, 12 (1918)3 PP 
312-37. 

" TS N o  5 (1961). Note, however, GA Res 2077 (XX) (1965), and comment by Schwelb, AJ, 61 
(1967), at pp 952-3. As to the actlon of the three guarantor states in December 1963 in providing 
joint armed forces, under Brmsh command, to assist the Government of Cyprus, at its inv~tation, 
in restoring order in Cyprus after an outbreak of ~nter-communal disturbances, see BPIL (1963), 
pp 3-11. 

In July 1974 a coup In Cyprus estabhshed for a short period a pro-Greek reglme In the lsland 
Turkey, clarmmg to be actmg under the Treaty of Guarantee, thereupon Invaded Cyprus and 
occupied part of the Island, wh~ch part subsequently purported to establish ltself as theTurk~sh 
Federated State of Cyprus: see § 55, n 15 Whde the circumstances probably justrfied the 
guarantor states In takmg some actlon by way of lnterventlon m the affalrs of Cyprus, ~t 1s 
doubtful whether the partl~ular actlon taken by Turkey was In accordance w ~ t h  Art 1V of the 
Treaty of Guarantee. 
T h ~ s  point was perhaps not suffic~entl~ a~prec~ated by Loewenstern, Pobttcal Reconstrunton 
(1946), pp 14-85 -a  work otherw~se notable for a valuable crltlctsm of the tradruonal doctnneof 
non-lnterventlon. See on collectrve Interventton, Luard In Interventron m World Pohtrcs (ed 
Bull, 1984), pp 157-79 
Thus rt would be wrong to treat as lnterventlon the actlvrtres of U N  forces In, for example, 
Korea, Egypt, the Congo and Cyprus, or those of B r m h  naval vessels on the BeIra patrol 
pursuant to SC Res 221 (1966) (see § 55, n 8) More controvers~al, however, was the lawfulness of 
the clam of the Brlt~sh and French Governments In 1956, at the tlme of landlng forces along the 
Suez Canal, that they were domg so as a 'pol~ce act~on' to protect a canal of vital Importance to 
the rnternatlonal community, for whose protectron lmmed~ate actron was necessary whrch only 
they were In a posltlon to take See generally on the Suez lncldent UNYB (1956), pp 25-45, 
Wnght, AJ, 51 (1957), pp 257-76, Fawcett, Hag R, 103 (1961), 11, pp 391-409, Henkln, Hag R, 
114 (l965), I, pp 236-50. I 

It will be noted that the successwe affirmatrons, on the part of ,Amencan states, of the 
prohibition of intervent~on refers to lnterventlon by states actlng indivrdually. The Convention 
of 1933 on Rights and Duties of States signed at the Seventh fnternat~onal Conference of 
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restrictions would constitute in te rven t i~n ,~  restrictions imposed pursuant to a 
mandatory United Nations resolution would not d o   SO.^ 

Indeed, apart from the principle of non-intervention with regard to  matters of 
domestic jurisdiction, the system of the United Nations Charter is based on 
collective intervention, in matters affecting international peace and security, in 
relation not only to members of the United Nations, but also to  nonmembers, 
in respect of whom the Charter imposes upon the Organisation the duty of 
ensuring that they act in accordance with its principles so far as may be necessary 
for the maintenance of international peace and security.5 

Although Article 2(7) of the Charter provides that it does n o t  authorise the 
United Nations to  intervene with regard to  matters which are essentially within 
the domestic jurisdiction of  state^,^ that provision does not exclude action, short of 

American States laid down that 'no State has the right to intervene in the internal and externd 
affairs of another' (Art 8): LNTS, 165, p 19. In the Additional Protocol Relative to Non- 
Intervention, adopted in 1936 at the Inter-American Conference for the Maintenance of Peace, 
the Parties declared 'inadmissible the intervention of any of them . . . in the internal or  external 
affairs of any other of the Parties' (Art 1): International Conferences of American States, First 
Suppl1933-40 (1940), p 191. In the Act of Chapultepec adopted on 3 March 1945, the American 
states reaffirmed their condemnation of intervention 'by a State in the internal or external affairs 
of another' (AJ, 39 (1945), Suppl, p 108). At the same time the main purpose of the Act was to give 
expression to the principle and the obligations of collective security in a manner which, but for iw 
collective character, would be tantamount to intervention. See also the suggestive observations 
by Fenwick in AJ, 39 (1945), pp 645-63, on the decisive difference between individual interven- 
tion and collective action; see also Murdock, A], 56 (1962), pp 500-503. Article 15 of the Charter 
of the OAS 1948 prohibited intervention by any 'State or group of States', but Art 19 went on to 
exclude from that prohibition measures adopted for the maintenance of peace and security in 
accordance with existing treaties, thus still allowing certain measures of collective intervention: 
UNTS, 119, p 49. O n  intervention under the Charter of the OAS, see Thomas and Thomas, 
Non-Intervention: The Law and its Import in the Americas (1956), and Dihigo and Travers in AS 
Proceedings, 51 (1957), pp 91-100 and 100-110. ' See § 129, nn 13-19. 
AS to the embargo on sales of arms to South Africa, see SC Res 418 (1977); see also SC Res 558 
(1984), and 591 (1986). A Committee to oversee the implementation of the arms embargo was 
established by SC Res 421 (1977). A more extensive embargo on trade with South Africa has 
often been recommended by GA resolutions, eg (from many such resolutions) GA Res 1761 
(XVII) (1962), 2671 F (XXV) (1970) and 40/64 (1985); see also, for extensive 'sanctions'imposed 
by the USA in the Comprehensive Anti-Apartheid Act 1986, AJ, 81 (1987), pp 201-5; ILM, 26 
(1987), p 77; and Walker, Harv ILJ, 28 (1987), pp 117-222. Apart from any sanctions against 
South Africa which they might have introduced unilaterally, most Commonwealth governments 
applied certain sanctions pursuant to the Commonwealth Accord agreed at the Nassau meeting 
of Commonwealth Heads of Government in 1985: Commonwealth YB (1986), p 47. See also 
Barrie, AJ, 82 (1988), pp 311-14; Szasz, ibid, pp 314-18; RG, 90 (1986), pp 945-51, and 91 
(1987), pp 916-17 and 1306; UKMIL, BY, 58 ( 1  987), pp 631-3; Roeser, Germ YBIL, 31 (1988), 
pp 574-94. 

See § 55, n 8, as to trade sanctions imposed pursuant to U N  resolutions at the time of 
Rhodesia's illegal declaration of independence in 1965. 

Upon Iraq's aggression against Kuwait on 2 August 1990 many other states immediately 
imposed a 'freeze' on Kuwaiti assets in their territories (to protect them from Iraqi control) and 
on Iraqi assets, without waitingforany authorisation from thesecurity Council. A few days later 
such authorisation was forthcoming in SC Res 661, imposing extensive trade sanctions, followed 
by SC Res 665, providing for the maritime enforcement of those sanctions. See generally above, 
h 127, n 44. 
Article 2(6). See § 627. 
See generally the 8th ed of this vol, § 168f, and vol I1 (7th ed), § 25gc; and Goodrich, Harnbro and 

dictatorial interference, undertaken with the view to implementing the purposes 
of the Charter. Thus with regard to the protection of human rights and freedoms 
-a  prominent feature of the Charter - the prohibition of intervention does not 
preclude study, discussion, investigation and recommendation on the part of the 
various organs of the United Nations.' The principle stated in Article 2(7) does 
not prejudice the application of enforcement measures under Chapter VII of the 
Charter. 

I 

Collective action which might otherwise have constituted intervention may 
also be taken by other organs of international society, acting within their areas of 
competence. Examples of action taken under the auspices of regional organisa- 
tions include the military force established by the Organisation of African Unity 
which undertook certain peace-keeping functions in Chad in 1981;' and the 
action taken primarily by military forces of the United States in Grenada in 
1983: but also in conjunction with contingents from Barbados and Jamaica, as 
part of a collective action at the request of the Organisation of Eastern Caribbean 
States. 

5 133 Political aspects of intervention Much of the subject of intervention has 
a political character. This is clearly apparent in, for example, the so-called 
Monroe Doctrine' of the United States of America, which originated in Presi- 
dent Monroe's celebrated Message to Congress on 2 December 1823. In it he 
declared, inter alia, that the United States, while disclaiming any intervention in 
wars in Europe, could not, on the other hand, in the interest of their own peace 
and happiness, allow European states to extend their political system to any part 
of America, and try to intervene in the independence of the South American 
republics. Accordingly, whenever a conflict occurs between such an American 
state and a European state, at any rate if it is likely to have territorial conse- 
quences on the American continent, the United States has been ready to intervene. 

To  some extent the Monroe Doctrine has been reflected in principles adopted 
by all the American republics. Thus the parties to  the Declaration of the Princi- 
ples of Solidarity of America adopted at the Pan-American Conference at Lima 
on 24 December 1938 affirmed their determination to maintain these ~rinciples 
'against all foreign intervention or  activity that may threaten them'.* In a declara- 

Simons, Charte of the Unrted Nattons (3rd ed, 1969), pp 60-72, Cot and Pellet, La Charte des 
Natrons Unres (1985), pp 141-60; Tr~nrdade, ICLQ, 25 (1976), pp 715-65; Srmma (ed), Charta 
der Vereznten Nattonen (1991), pp 100-14 

' See 4 433. See also Wright, AJ, 50 (1956), pp 102-10, to the effect that d~scussron of events m the 
U N  does not constitute rntervcntlon. Sec also 9 433, at n 12, and n 21, as to d~scurs~on In the UN 
of questions of human r~ghts arwng In member states. 
See $ 130, n 9. 

See 9130, n 14, para 3. I 

' For a fuller treatment of the Monroe Doctrine, and an extenslve b~blrography, see 8th ed of thrb 
vol. 6 138. In more recent years the US has rnvoked the Monroe Doctrine rn rts relatrons wrth 
cub;: see RG, 66 (1962), pp 769, 772. 
See Fenwlck, AJ, 33 (1939), pp 257-68; Wrlcox, Amertcan PolttrcalScrence Revrew, 36 (1942). pp 
434-53. In the Declarauon of Lrma the Amer~can states proclaimed their common concern and 
their determination to make effectwe, by consultatron and otherwrse, thew s o l ~ d a r ~ t ~  in case the 
peace, security or  terrnorial lntegrlty of any American republic should be threatened by foreign 
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tion of the Ministers of Foreign Affairs of the American Republics adopted at 
Habana in July 1940 it was stated that any attempt on the part of a non-American 
state against the integrity or inviolability of the territory, the sovereignty, or the 
political independence of an American state shall be considered as an act of 
aggression against all the American states signatories to the de~larat ion.~ At the 
same time, in the Convention on the Provisional Administration of European 
Colonies and Possessions in America, the various American states declared, in 
language both strikingly approximating to and going beyond the Monroe Doc- 
trine, that any transfer or  attempted transfer of the sovereignty, possession, or 
any interest in or control over colonies of non-American states located in the 
Western Hemisphere 'would be regarded by the American Republics as being 
against American sentiments and principles and the rights of American States to 
maintain their security and political independen~e'.~ This attitude was re- 
affirmed, in the form of a declaration on assistance and American solidarity, in 
the Act of Chapultepec of 3 March 1945, adopted by the Inter-American 
Conference on War and P e a ~ e . ~  

The prohibition of intervention in the American continent by extra- 
continental states has developed to meet the growing significance of political, as 
opposed to military, intervention. In the Declaration of Solidarity adopted at 
Caracas in 1954 the Tenth Inter-American Conference declared that 'the 
domination or control of the political institutions of any American State by the 
international communist movement, extending to this hemisphere the political 
system of an extra-continental power, would constitute a threat to the sovereign- 
ty and political independence of the American States, endangering the peace of 
America, and would call for a Meeting of Consultation to consider the adoption 
of appropriate action in accordance with existing treat ie~' .~ The Declaration 
went on to state that it was designed to protect and not to impair the inalienable 
right of each American state freely to choose its own form of government7 and 
economic system and to live its own social and cultural life. There have been 
several occasions when action in conformity with the Declaration has been 
taken, notably the exclusion of the Government of Cuba from the Organisation 
of American States in 1962: and the action taken in 1965 to forestall the 
establishment in the Dominican Republic of a Communist regime.9 

intervention or  activity. This step in the direction of what may be regarded as an extension of the 
Monroe Doctrine was tempered by the qualification that the 'Governments of the American 
Republics will act independently in their individual capacity, recognising fully their juridical 
equality as sovereign States': AJ, 34 (1940), Suppl, p 200. ' International Conference of American States, First Suppl, 1933-40 (1940), p 360. 

' Ibid. D 373. 
AJ, 34 (1945), Supp!, p.108. 

The Act, in antlclpatlon of the forthcoming Charter of the United Nations, described the 
declaration in questibn as a regional arrangement not inconsistent with the purposes and the 
principles of the general organisation. The Act of Chapultepec was reaffirmed and its provisions 
rendered more effective in the Treaty of Rio de Janeiro of 2 September 1947 (as to which see 
§ 665). 
AJ, 48 (1954), Suppl, p 123; see also Fenwick, ibid, pp 451-3. 
For a study of attempts by the USA to intervene in order to secure free elections abroad, see 
Wright, American Support of Free Elections Abroad (1964). 
See 5 224, n 4. Note also the action taken by the OAS in 1964 against Cuba, including the 

A further example of the political character of much qf the subject of interven- 
tion is afforded by the so-called 'Brezhnev Doctrine', named after the leader of 
the Soviet Union who propounded it in justification of intervention in Czechos- 
lovakia in 1968.1° Czechoslovakia, one of the communist states of Eastern 
Europe closely associated with the Soviet Union, embarked in 1968 upon poll- 
cies envisaging the democratisation of political life 
fundamental liberties. The Soviet Union saw this 
communist system in Czechoslovakia and as having s 
communist regimes in other East European states. 
Union and certain of its East European allies interve 
Czechoslovakia in August 1968, in order to resto 
The Brezhnev Doctrine was to the effect that if 
structure of a socialist country is threatened (even b 
it), other socialist countries are entitled to interven 
communist structure of the state." 

INTERCOURSE 
Kaufmann, Hag R, 55  (1935), iv, p p  586-8 He i lpe r~n ,  H a g  R, 68 (1939), ii, p p  331.- 
447 Quincy  Wright,  ASProceedrngs ( l94 l ) ,  p p  30-39 Lachs, H a g  R, 169 (1980), iv, p p  
85-103. 

$ 134 Intercourse between states Although it is no longer appropriate to 
speak of a vague general right of so-called intercourse,' mutual dealings are 
essential for the members of the international community, and the promotion 

lmposltlon of certam sanctions, as a result of Cuban mterventlon In Venezuela. see ILM, 3 
(1964), p 977 
See the Resolution of 6 May 1965 adopted by the Tenth Meeting of Consultatron of Min~sterb ot 
Fore~gn Affa~rs of the OAS (AJ, 59 (1965), pp 987-8), UNYB (1965), pp 140-55, BPIL (1965), 
pp 11-18, 120-21; Fenwick, AJ, 60 (1966), pp 64-7, Bohan, rbrd, pp 809-12, Dupuy, Ann 
Franprs, 11 (1965), pp 71-110, RG, 69 (1965), pp 1117-35, McLaren, Can YBIL, 4 (1966), pp 
178-93; Akehurst, BY, 42 (1967), pp 175,203-13, Slater, lnterventron and Negotzatron (1970) 

S~mdar fears of Commun~st penetration in Guatemala underlay the reactton of the OAS In 
1954 to the lnvaswn of Guatemala by msurgent forces from Honduras (see 5 122, n 32) 

lo See ILM, 7 (1968), pp 1265-1340, Bergmann, Self-Determmatron: The Case of Czechoslovakia 
1968-69 (1972); Valenta, Sov~et lnterventron m Czechoslovakta 1968 (1979) In December 1989 
leaders of the Sov~et U n ~ o n  and other East European states ~ssued a statement c o n d e m n q  the 
invas~on of Czechoslovak~a, acknowledg~ng ~t to be an '~nterference In the ~nternal affa~rs of 
sovereign Czechoslovak~a'. The Trmes, 5 December 1989. 

l1 O n  the 'Brerhnev Doctrme', see Schwebel, AJ, 66 (1972), pp 816-19, Rem~ngton, AS Proceed- 
rngs (1973), at pp 63-4, Russell, AJ, 70 (1976), pp 253-7; Re~sman, Yale JIL, 13 (1988). pp 
171-98. For the B r m h  Government's vlew of the unlawfulness of the mtervent~on~st aspects of 
the Brezhnev Doctrine, see Parlramentary Debates (Commons), vol996, col13 (wr~tten answers, 
15 December 1980). The fundamental polmcal changes In easterh Europe in 1989 effectively 
brought about the dem~se of the Brezhnev Doctrme 
For the vlews of the scholast~c wrlters on l~berty of commerce, dee Catry, RG, 39 (1932), pp 
193-218. For d~scuss~on of a proposal (wh~ch was not adopted) to d u d e  an art~cle on the rus 
communrcatronrs In the ILC's draft Art~cles on the R~ghts and Dunes of States, see YBlLC 
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and facilitation of international intercourse consequently underlie many rules of 
international law, such as those relating to diplomatic2 and consulal.3 relations, 
the freedom of the high seas4 and the right of innocent passage through the 
territorial sea.5 

.§ 135 Rights of intercourse and economic cooperation States conclude 
treaties regarding such matters as posts, telegraphs, telephones, roads, railways 
and commerce, for which in practice they need to make provision. Article 23(c)' 
of the Covenant of the League of Nations obliged members to make provision 
for securing and maintaining freedom of communications and of transit2 and 
eauitable treatment of the commerce of all other members of the Leaeue of 
bfations, but notwithstanding the initiative of the League,3 various Gctors 
prevented the full development of the possibilities of that Article. 

The Charter of the United Nations does not contain any similar provision, 
although it does have among its purposes4 the achievement of international 
cooperation in solving international problems of an economic, social, cultural or 
humanitarian character, and being a centre for harmonising the actions of nations 
in the attainment of the various purposes of the United Nations. This aspect of 
the purposes of the United Nations is developed in Chapter IX of the Charter 
which deals with international economic and social cooperation, and its imple- 
mentation is in general the responsibility of the Economic and Social Council 
established by Chapter X. In particular, the Council is the organ with initial 
responsibility for the coordination of the activities of the various specialised 
agencies of the United Nations. 

The Declaration on Principles of International Law concerning Friendly 
Relations and Cooperation among States, adopted by the General Assembly in 

' See §§ 461-533. 
' See §§ 534-55. 
' See $9 284-6. 

See §§ 198-201. 

' In pursuance of that article an Organisation for Communications and Transit was established by 
the League, to  which the Transit Section of the Secretariat corresponded. The Conventions 
negotiated under the guidance of this organisation relate to  such matters as freedom of transit, 
navigable waterways of international concern and the right of states having no  sea-coast to a 
maritime flag. See §§ 175-81 (rivers), 287-9 (maritime flag), 193 (ports). See also Charles de 
Visscher, Le Droit international des communications (1924); Toulmin, BY (1922-23), pp  167- 
78; Hostic, RI, 3rd series, 2 (1921), pp 83-124; Hollander, AJ, 17 (1923), pp  470-88; Ripen, 
Clunet, 52 (1925), pp  14-23; Haas in Problems of Peace (2nd series, 1928), pp 212-20; Kunz, 
ZoR, 13 (1933), pp  408 et seq. For the Statute of the Organisation, see Hudson, Legislation, iii, p 
2106. O n  the various questions of international communications which came before the PCIJ, 
see Hostie, RI (Paris), 12 (1933), pp 58-129, and 17 (1936), pp 481-537. See, generally, as to the 
earlier rules of international law in the matter of transit and communications, Hostie, Hag R, 40 
(1932), ii, pp 403-518; Leener, ibid, 55 (1936), i, pp 5-81. 
For an interpretation of this clause in connection with the closure of railway traffic see Railway 
Traffic between Polandand Lithuania, Advisory Opinion of 15 October 1931 : PCIJ, Series AIB, 
N o  42, p 119. ' For bibliography, see 8th ed of this vol, p 322, n 2. 
Article 1. 

1970,5 proclaimed the duty of states to  cooperate with one another in accordance 
with the Charter, and elaborated that principle in thefollowing terms: 

peace and security; 
(6) States shall co-operate in the promotion of u 

equality and non-intervention; 

provisions of the Charter. 

G A  Res 2625 (XXV), fourth principle. See § 105. 'It seem whole not too much to 
regard the idea of an obligation of co-operation as being way to acceptance as a 
general principle of international law': Fitzmaurice, Annu Centenaire 1873-1973 

e en droit international 
nt and strengthening of 

had not concluded its work. 
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(a) road traffic;' (b) river transport;9 (c) rail traffic;'' (d) civil aviation;" (e) 
traffic by sea;12 (f) postal communications;~3 and (g) radio comm~nications. '~ In 

' The principal treaties concluded after the Second World War include: (1) Convention on Road 
Traffic, 19 September 1949 (TS No 49 (1958); UNTS, 125, p 3); (2) Protocol on Road Signs and 
Signals, 19 September 1949 (TS N o  80 (1967); UNTS, 182, p 229); (3) European Agreementof 16 
September 1950, supplementing the two preceding instruments (TS N o  60 (1966); UNTS, 1 8 2 , ~  
286); (4) Declaration of I6 September 1950 on the Construction of Main International Traffic 
Arteries (TS N o  12 (1952); UNTS, 92, p 91); (5) Convention concerning Customs Facilities for 
Touring 1954 (TS N o  70 (1957); UNTS, 276, p 191); (6) Customs Convention on theTemporary 
Importation of Private Road Vehicles 1954 (TS No 1 (1959); UNTS, 282, p 249); (7) Customs 
Convention on the Temporary Importation of Commercial Road Vehicles 1956 (TS N o  1 (1960); 
UNTS, 327, p 123); (8) Convention on the Contract for the International Carriage of Goods by 
Road (CMR) 1956 (TS N o  90 (1967); UNTS, 399, p 189); (9) Convention on the Taxation of 
Road Vehicles Engaged in International Passenger Transport 1956 (TS N o  43 (1963); UNTS, 
436, p 131): (10) Convention on the Taxation of Road Vehicles for Private Use in International 
Traffic 1956 (TS N o  32 (1963); UNTS, 339, p 3); (1 1) Convention on the Taxation of Road 
Vehicles Engaged in International Goods Transport 1956 (TS N o  112 (1969);UNTS,436,p 115); 
(12) European Agreement concerning the International Carriage of Dangerous Goods by Road 
(A1)R) 1957 (TS N o  83 (1968): UNTS. 619, p 77); (1.3) European Agreement on Road Markings 
1957 (UNTS, 372, p 159); (14) Custornr (:onvct~tio~~s on the International Transport of Goods 
under Cover of TIR Carnets 1959 (TS N o  18 (1960); UNTS, 348, p 13) and 1975 (TS No 56 
(1983)); (15) Convention on Road Traffic 1968 (Cmnd 4032) - replacing, as between theparties, 
the Convention at (I)  above; (16) Convention on Road Signs and Signals 1968 (Cmnd 4139);(17) 
European Agreement of 1971 supplementing the preceding Convention (Cmnd 5096); (18) 
European Agreement concerning the Work of Crews of Vehicles Engaged in International Road 
Transport (AETR) 1971 (TS N o  103 (1978)); (19) Convention on the Contract for the Interna- 
tional Carriage of Passengers and Luggage by Road (CVR) 1973 (Cmnd 5622); (20) European 
Agreement on Main International Traffic Arteries (AGR) 1975 (Cmnd 6993). For Central 
America, see (21) Central American Agreement on Road Traffic 1958 (UNTS, 454, pp  115,146) 
and (22) the Central American Agreement on Uniform Road Signs and Signals 1958 (ibid, 211, 
232). For treaties concluded before the Second World War, see 8th ed of this vol, p 321, n 2 (atp 
322), and p 1022, n 1 (at p 1023). And see Whiternan, Digest, 9, pp 1121-32, 1165-78. 

Note also the provisions regarding the development of transport in the Final Act of the 
Conference on Security and Co-operation in Europe 1975 (g 105, n 3), and in furtherance of 
those provisions, the UK-USSR Agreement concerning International Road Transport 1988 (TS 
N o  4 (198911 

, - . - . I , .  See gg 175-81. 
' O  The principal treaties concluded after the Second World War include: (I)  the two International 

Conventions of 10 January 1952, signed at Geneva, to Facilitate the Crossing of Frontiers for 
Passengers and Baggage by Rail and to Facilitate the Crossing of Frontiers for Goods carried by 
Rail (UNTS, 163, pp 3,27); (2) International Convention, and Additional Protocol, concerning 
Carriage of Goods by Rail (CIM) 1970 (TS N o  40 (1975)); (3) International Convention, and 
Additional Protocol, concerning Carriage of Passengers and Luggage by Rail (CIV) 1970(TSNo 
41 (1975)) - these two last-mentioned conventions replacing earlier similarly entitled conven- 
tions concluded in 1961 (TS Nos 66 and 67 (1965)) and 1952 (TS Nos 46 and 47 (1958)); (4) 
Convention relating to the Liability of the Railway for Death of and Personal Injury to 
Passengers 1966 (TS N o  20 (1973)); (5) Protocol concerning Contributions towards the Ex- 
penses of the Central Office of the States Parties to  CIM and CIV 1970; (6) Convention 
concerning International Carriage by Rail (COTIF) 1980 (TS N o  1 (1987)), which abrogates the 
treaties at (2). (3) and (5) above. For treaties concluded before the Second World War, see 8th ed 
of this vol, p 1022, n 1. See also Whiteman, Digest, 9, pp 1110-21. 

Note also the U N  Convention on International Multimodal Transport of Goods 1980 (ILM, 
19 (1980), p 938), concerning the international carriage of goods by at least two different formsof 
transport. See Mankabady, ICLQ, 32 (1983). pp 120-40. 

" See $9 218-24. 
l 2  See §§ 285, 296-7, 353-9. 

matters of trade and finance the needs of the international community have 
similarly been met by commercial treaties" between states, loan agreements,I6 
aid arrangements, investment promotion and protection agreements," and the 
like. There is, indeed, probably no area of regular intercourse between states 
which is not the subject of a network of bilateral and multilateral treaties. 

In addition to the many treaties laying down particular rules applicable to the 
contracting states, the increasing needs of the members of the international 
community, reflecting their growing interdependence, have also led to the 
establishment of both worldwide and regional international ~ r ~ a n i s a t i o n s ' ~  
providing a continuing basis for facilitating and regulating the more important 
aspects of the intercourse between them. It  would go beyond the scope of this 
volume to discuss these various organisations in detail.I9 Mention should, never- 
theless, be made of those organisations which have become spgcialised agencies 
of the United Nations as a result of agreements concluded pursuant to Articles 57 
and 63 of the Charter.2o O n  1 January 1990 there were 16 such agencies, namely 
the Food and Agriculture Organisation, the Interna 
tion and Development, the International Civil Aviati 
national Development Association, the Internationa 
International Fund for Agricultural Development, 
Organisation, the International Maritime Organi 
Monetary Fund, the International Telecommunicatio 
tions Educational, Scientific and Cultural Organisa 
Industrial Development Organisation, the Universal 
Health Organisation, the World Intellectual Prop 
World Meteorological Organisation; the Internatio 
has a status in many ways equivalent to  that of a spe 
addition many other international organisations 
bership, and even more which are open to mem 
usually regional, basis. 

" See the Universal Postal Convention, and Postal Regulations, periodically revised. 
l4 See § 122, nn 63-4, and 5 225, and § 313. 
l5 See 6 669 (most favoured nation treaties), $106 (economic rights and duties of states), and § 1 14, n 

6 (GAIT). 
O n  ~nternat~onal cooperatlon In currency matters, part~cularly through s tandardls~n~ and stab& 
lsing agreements and internat~onal regulation of exchange control as  ell as through the 
Internat~onal Monetary Fund, see Nussbaum, Money m the Law (1950), pp 502-46, Mann, The 
Legal Aspect of Money (4th ed, 1982), pp 355-559; Shuster, The PubLc Internattonal Law of 
Money (1973). See also Internattonal Law Assonatton Report, 45 (1952), pp 233-96 See also 
H u h ,  Internattonal Monetary Cooperatton (1945); R a s m ~ n s k ~ ,  Foretgn Affatrs 22 (1944). pp 
589-604; J H Wdltams, tbtd, 23 (1944), pp 38-54; Morgenthau, tbtd, 23 (1945), pp 182-95, 
Mann, BY, 22 (1945), pp 251-58; Pehle, Yale LJ, 55 (1946), pp 1127-39 See also Lemkln, La 
Rbobm~ntatron des Datementstnternatronaux (1939); Hug, Hag R, 79 (1951), 11, pp 515-712, and . ...- ~ - 
Nussbaum, AJ, 38 i1944). pp 242-57. 

" See 5 407, nn 50-51. 
l8  AS to  non-governmental organlsatlons, see generally, § 7, n 28. 
l9 See 8th ed of this vol, pp 977-1029. Peaselee, Internattonal Inter-governmental Organtsattons (6 

vols, 3rd ed, revised 1974-79), sets out the congtituttons of many mternat~onal organltations. It IS 

hoped to prepare a separate volume of t h ~ s  work to  cover ~nternat~onal organlratlons. 
'O The annual volumes of the UNYB summarise developments In each of the specrallted agencles 

for the year in question. 
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JURISDICTION 
Fischer Williams, Chapters, pp 209-31 Beale, HLR, 36 (1923), pp 241-62, and Cam- 
bridge Legal Essays (1926), pp 41-56 Wegner, Uber den Geltungbereich staatlichen 
Strafrechts (1930) Mennacker, Das Schutzprinzip, etc (1931); Acres de la Confirence 
lnternationale du droit penal de 1928 (Rome, 1931) Beckett, BY (1925), pp 44-60, and 
ibid (1927), pp 108-28 Cybichowski, Hag R (1926), ii, pp 264-382 Rousseau, RG, 37 
(1930), pp 420-60 Mercier, RI, 3rd series, 12 (1931), pp 439-90 Monaco, Rivista, 24 
(1932), pp 36-52,161-83 Morelli, ibid, 25 (1933), pp 382-41 1 Overbeck, Schweizer- 
ische Zeitschrift fur Strafrecht, 47 (1933), pp 310 et seq Travers, Ripertoire, iv, pp 
361-447 Ham Research (1935), pp 466-632 (a valuable exposition of the subject) 
McNair, Opinions (vo12, 1956), pp 141-54 Jennings, BY, 33 (1957), pp 146-75 F A  
Mann, Hag R, 1 1  1 (1964), i, pp 9-162, and 186 (1984), iii, pp 9-1 16 Whiteman, Digest, 
6, pp 88-1 83 Akehurst, BY, 46 (1972-73), pp 145-257 Bassiouni and Nanda, lnterna- 
tional Criminal Law (vol2,  1973) Bowett, BY, 53 (1982), pp 1-26, and in Macdonald 
and Johnston (eds), The Structure and Process of International Law (1983), pp 555- 
80 Restatement (Third), i, pp 230-366,525-56, 591-641 Neale and Stephens, Inter- 
national Business and National Jurisdiction (1988) Henkin, Hag R,  216 (1989), iv, pp 
277-330 See also, with particular reference to  the extra-territorial application of anti- 
trust and other laws, works cited at § 139, n 43. 

§ 136 State jurisdiction in general State jurisdiction concerns essentially the 
extent of each state's right to  regulate conduct o r  the consequences of events. In 
practice jurisdiction is not a single concept. A state's jurisdiction may take 
various forms. Thus a state may regulate conduct by legislation; o r  it may, 
through its courts, regulate those differences which come before them, whether 
arising out of the civil o r  criminal law; o r  it may regulate conduct by taking 
executive or  administrative action which impinges more directly on the course of 
events, as by enforcing its laws or  the decisions of its courts. The extent of a 
state's jurisdiction may differ in each of these contexts.' 

Jurisdiction concerns both international law and the internal law of each state. 
The former determines the permissible limits of a state's jurisdiction2 in the 
various forms it may take, while the latter prescribes the extent to which, and 

matter of domestic law and the interpretation of the relevant : 
law. See § 20, as to the presumption that statutes do not 

tion': PCIJ, Series A, N o  10, at p 19. 

' See also Basdevant and others, Dictionnaire de la terminologie du droit international (1960), pp 
354-7, for a useful description of several senses of 'jurisdiction', including some of the 'compe- 
tence' aspects. 

The meaning of 'jurisdiction' has had to be considered in several cases before the European 
Commission and Court of Human Rights, since Art 1 of the European Convention on Human 
Rights obliges each state party to secure the rights in question to 'everyone within its jurisdic- 
tion'. That provision has been held to apply in various circumstances where a state has exercised 
authority or control abroad in a manner relevant to the exercise of the right in question: seeS440, 
n 30, and § 442, n 5. 

To the extent that iurisdiction is a matter of the limits to the exercise of authority, it may be 

manner in which, the state in fact asserts its jur isdi~t ion.~ Much 
relating ro jurisdiction has developed through the decisions of nati 
applying the laws of their own states. Since in many states the cot 
apply their national laws irrespective of their compatibility with ir 
law, and since courts naturally tend to see the problems which aris 
from the point of view of the interests of their own state, the influence 
judicial decisions has contributed to the uncertainty which surro 
matters of jurisdiction and has made more difficult the developme 
herent body of jurisdictional principles. 

International problems of jurisdiction arise almost exclusively wt 
either directly o r  through proceedings in its courts, seeks to assert it 
over persons; p r o p e r t y ~ r ~ i r c u m s t a ~ c e s  which (at least arguably) a 
abroad. In such cases the auestions which usuallv arise concern th 
constructive location of thhpersons, property or Arcumstances in q 
their location is abroad, the extent to  which the laws of the forum sta 
construed so as to  apply ex t ra - te r r i t~ r ia l l~ ;~  and, if they are so 
whether the exercise of jurisdiction involves any infringement of tl 
other states, o r  of generally accepted limits to national jurisdiction 

Jurisdiction is not coextensive with state sovereignty, althougl 
tionship between them is close: a state's 'title to  exercise jurisdiction 
s ~ v e r e i g n t ~ ' . ~  That jurisdiction is based on sovereignty does not mea 
state has in international law a sovereign right to  exercise jurisdiction i 
circumstances it chooses. The exercise of jurisdiction may imping, 
interests of other states. What one state may see as the exercise of it. 
rights of jurisdiction another state may see as an infringement I 

sovereign rights of territorial o r  personal authority. In practice, h o  
only in relatively few cases that overlapping claims to jurisdiction ca 
problems, usually where the states concerned attach importance to  th 
of their competing claims, and more often in criminal cases (where the 
public authority is more e ~ i d e n t ) ~  than in civil cases. Usually the coe 
overlapping jurisdiction is acceptable and convenient; and forbearanc 
in the exercise of their jurisdictional powers8 avoids conflict in all I 
(although important) minority of cases. 

Although it is usual to  consider the exercise of jurisdiction under 01 

of more or less widely accepted categories, this is more a matter of cc 
than of substance. There is, however, some tendency now to regard th, 
categories as parts of a single broad principle according to which tl 
exercise jurisdiction depends on there being between the subject mat 
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> state exercising jurisdiction a sufficiently close connection to justify that state in '+ 

regulating the matter and perhaps also to  override any competing rights of otha 
 state.^.^ 

3 
§ 137 Territorial jurisdiction As all persons and things within the territory' of ' a 

a state fall under its territorial authority,2 each state normally has jurisdiction- -* 
legislative, curial and executive- over them. Territoriality is the primary basis for 1 
jurisdiction; even if another state has a concurrent basis for jurisdiction, its right 
to exercise it is limited if to d o  so would conflict with the rights of the state having 
territorial jurisdiction. Thus even though a state has personal jurisdiction overiu 
nationals abroad, its ability to enforce that jurisdiction is limited so long as they 
remain within the territory of another state:3 as the Permanent Court of Interna- 
tional Justice said in the Lotm case in 1927, 'a State. . . may not exercise its power 
in any form in the territory of another State'; jurisdiction 'cannot be exercised by 
a State outside its territory except by virtue of a permissive rule derived from 
international custom or from a c~nvent ion ' .~  

Territoriality cannot, however, always be applied in a straightforward man- 
ner. Thus while in both civil and criminal cases the presence of the defendant 
within the state's territory will usually be sufficient to  found jurisdiction, the 
laws of most, if not all, states have established rules whereby not only the 
defendant's physical presence in the state, but also his constructive presence, is 
sufficient, where circumstances establish a basic level of contact by the defendant 
with the forum state sufficient to justify the exercise of jurisdiction over him.5 

See Mann, Hag R, 111 (1964), i, pp 43-51,82ff; Brownlie, Principles of International Law (4th 
ed, 1990), pp 298,306-7. The adoption by the ICJ in the Nottebohm Case, ICJ Rep (1955),p4of 
the principle of a 'genuine link' has been of some influence in the present context. See also $139, n 
46, for the need to consider the 'balance of interest' between states with competing claims to 
regulate a particular matter. 
AS to thepbsition of ships and aircraft, see §§ 141,287. A state's territorial jurisdiction extends,at 
least forcertainpurposes, to various adjacent maritime areas even if they are not strictly speaking 
part of the state's sovereign territorial area: see generally § 314ff, § 327ff. See also, as to the special 
position of foreign ships in transit through a state's territorial waters, o r  in its ports, §§ 198-203. 
As to the status of embassy premises as part of the territory of the sending state, see $ 494. 

As to the territorial quality of islands composed of floating sea-ice, and jurisdiction over events 
taking place on them, see U S v  Escamilla (1972) and comment by Auburn, ICLQ, 22 (1973), pp 
552-7. 
See 99 117-18. The presumption that a state's territorial sovereignty carries with it the right to 
regulate matters arising in the state's territory imposes on a party alleging otherwise the onus of 
establishing its contention: North Atlantic Cortst Fisheries Case (1910), RIAA, 11, pp 167,180. 

' As to a state's jurisdiction to try a person brought within its territory by improper means 
involving a violation of international law (as where a state has abducted a wanted person from the 
territory of another state without its consent) see 4 119 

r --- ." --.' Although the territorial limitation upon the exercise of a state's authority affects its ability to 
enforce its laws, this is to some extent overcome by extensive cooperation between states in the 
application of their laws. SPP C 143 - - . - - . - - - ." - * G ~ I J ,  Series A, N o  10, at pp 18-19. 
The US Supreme Court first enunciated a 'minimum contacts' test for the exercise of jurisdiction 
in relation to inpersonam jurisdiction in InternationalShoe Co v Washington (1945) 326 US 310. 
In Shaffer v Heitner (1977) 433 US 186 the Court held that all assertions of jurisdiction had to 
meet that test. 

Such circumstances may include the defendant owning property there (at least if 
it is the subject matter of the proceedings, o r  directly related to them),6 conduct- 
in business there7 (again, at least if that business has given rise to o r  is directly 
re ated to the proceedings), by having made visits either in persona or  by agents9 ! 
or employees (at least if those visits were connected with the matter being 
litigated) or, in the case of a foreign company as defendant, having within the 
forum state a wholly-owned subsidiary which has no independent power of 
ecision. 'O 
Similarly, where it is the territoriality of conduct o r  events which is relevant to  

jurisdiction (for example, establishing that an offence occurred in the state's 
territory), attributing to them a location may also in some circumstances not be 
straightforward. The problem is traditionally exemplified by the person who, 
standing on one side of an international frontier, fires a gun which kills a person 
on the other side." T o  meet this kind of situation, the territorial principle of 
jurisdiction is often, particularly in relation t o  the application of criminal laws, 
given a constructive interpretation which allows of so-called subjective and 

Note also the element of constructive presence within a state's waters which IS permitted as a 
basis for the right of hot pursuit: ree Convention on the High Seas 1958, Art 23.3, and generally 
s294. 
The US Supreme Court has indicated that that would almost invariably be a suffic~ent basis for 
quasr tn rem lur~sdrction: Shaffer v Hettner (1977) 433 US 186. See generally on developments in 
US law as to the circumstances whlch give a state jurisdiction over a non-resident defendant, 
Hay, ICLQ, 35 (1986), pp 32-62; Restatement (Thtrd), I, pp 305-13 As to the position in 
English law see generally Dicey and Morns, p 288ff. 
See eg Hellrcopteros Nacronales de Colunrbra v H a l  (1984) 104 S C t  1868, where the US Supreme 
Court denied Jurisdiction in civil proceedings where the alien defendant's links with the USA 
were too insubstantial, bemg effectively limited to regular purchases of helicopters: and see 
comment by Frrednch, Haw ILJ, 26 (1985), pp 630-36. Cf MarcRrch & Co A G v  US (1983) 707 
F 2d 663, with comment by Manes, H a w  ILJ, 25 (1984), pp 250-57; Asaht Metal Industry CO v 
Superror Court of Calrfornra (1987) 107 S C t  1026, with comment by Ulene, Haw ILJ, 29 (1988), 
pp 207-14. 
See eg Derby & Co Ltd v Larssotz 11976) 1 All ER 401. 
See en the decision of a US Court ot Appeals in Republrc Internatronal Corpn v Amco Engineers 
Inc (7975) 516 F 2d 161 

lo The conduct of the subsidiary may be attributed to the parent company so as to constitute its acts 
occurring wrthin the state, and the parent company may be regarded as itself within the state so as 
to permit penalties being imposed on it In relation to that 'onduct. ICI Ltd v Commrssron of the 
European Communrtres [I9721 ECR 619,666-7 For comment see Steindorf, CML Rev (1972), 
pp 502-10, Acevedo, MLR, 36 (1973), pp 317-20, Mann, ICLQ, 22 (1973), pp 35-50 See also 
Europemballage Corpn and Contrnental Can Co Inc v Commrssron of the European Communt- 
tres [I9721 ECR 157, [I9731 ECR 215, Wells Fargo & Cow Wells Fargo Express Co,  AJ, 72 (197% 
p 153, and US v Frrst Natronal Czty Bank (1965), ILR, 38, p 112 (as to a branch office abroad), 
Volkswagenwerk AG v Schlunk, ILM, 26 (1987), p 1092 (with comment by White, Harv ILJ, 30 
(1989), pp 277-86). But the extent of the foreign parent company's control of its subsidiary 
withrn the of the forum state depends on the facts of each case, as does, accordingly, 
the degree to which that control gives the forum lurisdictron over the forergn parent company 
See eg for links held to be insufficient to found jurisdictron, Kramer Motors Incv Brttrsh Leyland 
Inc, AJ, 75 (1981), p 668, decided by a US Court of Appeals. As to the implrcations of the 
relationship between head office and branch, and between parent company and subsidiary, on 
pnsdxnon,  see generally F A Mann, Hag R, 186 (1984). 111, pp 53-66, Restatement (Thrrd), I, pp 
269-82. See also § 138, n 11 O n  multrnational corporations generally see § 380, n 15. 

1' SPP eenerallv on crlmlnal lurlsdlction in English law over cross-frontier offences, Hirst, LQR, 97 --- 0--------, 

(1981), pp 80-101. See aiso 5 415, n 7. 
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objective applications of the basic territorial principle. The subjective application 
of the principle allows jurisdiction over offences begun within the state but not 
completed there;'' objective territorial jurisdiction allows jurisdiction over of- 
fences having their culmination within the state even if not begun there." To the 
extent that they d o  not strictly involve the exercise of extra-territorial jurisdic- 
tion, both may be said to be applications of the territorial principle. Territoriality 
also underlies the claim sometimes made that a state has jurisdiction over 
conduct takin place abroad if it has effects within the state, but such claims are 
controversial. F, 

International law, however, gives every state a right to claim exemption from 
local jurisdiction, chiefly for itself,I5 its Head of State,I6 its diplomatic envoys," 

I Z  As to thesubjectiveapplication of the territorial principle, see Boardof Tradev Owen [I9571 AC 
602; Treacy v DPP[1971] AC 537; PublicProsecutorv DS, ILR, 26 (1958-II),p209; Re Feldand 
Newman (1967), ILR, 48, p 88; Adams v Staatsanwaltschaft Des Kantons Basel-Stadt [I9781 3 
CMLR 480; Re Chapman (1970). ILR. 55. D 101. . .. 

It may be noted that in some ci&tmances involving a transboundary element an offence will, 
under the forum state's laws, have been completed entirely within that state, without the need to 
take into account the further factor involving action abroad: see eg Italian South TyrolTemorirm 
Case (1) (1968), ILR, 71, p 235 (possession of explosives for use abroad), R v Treacy [I9711 AC 
537 (blackmail of a person abroad), R v El-Hakkaoui [I9751 1 WLR 396 (conspiracy to endanger 
life abroad). Cf Attorney General's Reference (No I of 1982) [I9831 1 Q B  751 (conspiracy to 
defraud persons abroad). 

13 The leading example of &e objective application of the territorial principle is probably the Lotus 

Case, PCIJ, Series A, No  10 (see 5 140), where the Court accepted that 'the courts of many 
countries, even of countries which have given their criminal legislation a strictly territorial 
character, interpret criminal law in the sense that offences, the authors of which at the moment nf . . . . . . . . . . -. . . - . 
commlsslon are In the territory of another state, are nevertheless to be regarded as having been 
committed in the national territory, if one of the constituent elements of the offence, and more 
especially its effects, have taken place there' [at D 231. 

See also eg Mobarik ~ l i  ~ h m e d  v State of B b m ' b a y : l ~ ~ ,  24 (1957), p 156; Attorney-General 
(No 1)  v ljoeng Khin-Tsjin (1965), ILR, 59, p 325; Re Kote, MazeliandNoujaim (1966), ILR, 47, 
p 267; Musisiv Republic(1969), ILR, 48, p 90; Charron v US (1969), ILR, 54, p 230; R v Baxter 
[1972] 1 QB 1 ; Public Prosecutor v Janos V (1972), ILR, 71, p 229; Public Prosecutor v Lob Ah 
Hoe (1974). ILR, 56, p 61; U S v  Fernandez (1974), ILR, 61, p 186;R v Markus [I9761 AC 35. For 
jurisdiction over an attempt to commit a crime in a state, all elements of the attempt taking place 
abroad but where the crime had it been completed would have been subject to that state's 
jurisdiction, see DPPv Stonehouse [I9781 A C  55, and comment by Crawford, BY, 49 (1978), pp 
279-8 1. As to a state's jurisdiction in respect of a conspiracy abroad to commit a crime within the 
state, see Fordv US(1927), 273 US 593; DPPvDoot [I9731 AC 807; Marin v US(1965), ILR, 42, 
p 143; Rrvard v US, AJ, 61 (1967), p 1065; Somchai Liangsiriprasert v Government of the United 
States ofAmerica [I9901 3 WLR 606; R v Sansom [I9911 2 WLR 366; cf R v Cox [I9681 1 All ER 
410 . -. 

1.3 See § 139, n 37ff, on the 'effects' basis for jurisdiction, which is to be distinguished from the 

objective territorial basis for jurisdiction in that with the latter, but not the former, the conse- 
quences taking place within the 'objective' jurisdiction are essentially a constituent part of the 
offence. This important distinction may be obscured when consequences which are constituents 
of the offence are referred to as 'effects', as indeed happened in the Lotus case. 

l5  See 5 109. 
l 6  For details, see 5 451ff. 
17 See 5 488ff. See also § 549ff (as to consuls) and $9 531-3 (as to special missions). 

Examples of this kind are not confined to states, however. Certain officers and agents of the 
UN, and judges of theICJ, for instance enjoy privileges not only when abroad but also, in certain 
circumstances, in the country of their nationality. See, eg, as to the position of a special 
rapporteur of a U N  body, the Advisory Opinion on Applicability of Article VI, Section 22, of 
the Convention on the Privileges and Immunities of the United Nations, ICJ Rep (1989), p 177. 
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its warships's and its armed  force^'^ abroad." It may be noted, however, that 
this does not prevent the local law applying to those benefiting from the exemp- 
tion, although it does prevent the enforcement of the law against them.2' Fur- 
thermore, although aliens are subject to the territorial jurisdiction of the state in 
whose territory they a re t2  that state is not wholly free to subject them in every 
respect to  its laws: thus it may probably not enforce upon thdm military service 
in its armed or  levy taxes on them if they (or the property o r  transaction 
in relation to  which the tax is to  be levied) are only transiently within the state;24 
nor can it be assumed that the national state of an alien would have no ground of 
complaint in international law if the state of residence asserted its territorial 
jurisdiction over the alien in respect of all his acts whenever and wherever they 
took place, perhaps abroad and long before he took up re~idence. '~ 

During the Second World War the presence in the United Kingdom of a 
number of governments of countries invaded by Germany as well as of allied 
armed forces gave rise to  certain relaxations, for the benefit of such governments 
and forces, of the principle of territorial authority26 - extending even to 
governments-in-exile being permitted to  establish courts and to issue, though 
not to enforce, legislative and administrative decrees. Although these relaxations 
of territorial authority were adopted in order to  meet an exceptional situation in 
time of war, they show that there is intrinsically no such degree of rigidity in the 
concept of territorial authority as to rule out reasonable adaptations thereof to 
exceptional  circumstance^.^^ 

For details, see $5 560-4 - an immun~ty wh~ch  1s extended by the law of some states to cover 
public ships engaged In trade (see § 565). As regards the very l ~ m ~ t e d  'extra-terr~tor~al~ty' of 
merchantmen wh~ch  are by d~stress compelled to enter a fore~gn port, see $5 203-4. 

l9 For details, see 55 556-8. 
Partly by custom and partly by treaty obhgations, certaln non-Chr~st~an states were restricted In 
their terr~tor~al jurisdict~on w ~ t h  regard to fore~gn res~dent subjects of C h r ~ s t ~ a n  powers. See 

%&son v Del Solar [I9301 1 K B  376. 
But as to personson board ships entering ports In distress, see 95 203-4, and as to aircraft landing 
In distress see Nkondo v Mrnrsterof Polrce (1980), w ~ t h  comment by Dugard, ICLQ, 30 (1981). 
pp 902-5. 

endant if a writ is 
ion arose abroad: 

See § 170, on divisibility of territorial sovereignty, espec 
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1 138 Jurisdiction over citizens abroad International law does not prevent a 
state from exercising jurisdiction, within its own territory, over its nationals 
travelling or  residing abroad, since they remain under its personal authority.' 
Accordingly, it may legislate with regard to their conduct when abroad, levy 
taxes in respect of their assets o r  earnings abroad,' o r  legislate in respect of their 
foreign property.3 In all such cases, however, the state's power to enforce its laws 
depends upon its national being in, o r  returning to, its territory or  having there 
property against which they can be enforced. 

The extent to  which states assert jurisdiction over their nationals abroad 
varies, particularly as regards the application of criminal law4 to their conduct 
and consequently the jurisdiction of their courts to  try such nationals for their 

See b'hckm" V The united states ofAmerica (19321, 284 US 421; AJ, 26 (1932), pp 611-18; 
Skiri0tesVFloda (1941) 313 US 669; AJ, 35 (1941), p 569; R v Holm, decided in 1947 by the 
Appellate Division of the Union of South Africa: [I9481 ASLR 925; AD, 14 (1947), N~ 33; 

Hackworth, ii, §§ 133-8; ReAmand[l941]2 KB 239, and ReAmand (No 2) (1942) 1 ~ ~ 2 3 6 .  
Kaise"ndAttenh~ferv Bask  ILR, 17 (1 %O), NO 46; Steele v Bulova Watch CO,  ILR, 23 ( 1 9 ~ ~ ) ;  
P270;XvPublicProsecutor, ILK, 19 (1952), No  48; PublicProsecutorv Y, ILR, 24 (1957), ~ 2 6 4 ;  
Re G u t i e n e ,  ,bid, p 265; Re Roquuin, ILR, 26 (1958-II), p 209; Weiu v Ins~ctor-Generulof 
Police.ibid, P2lO; Pub~icP~osecutor vAntoni(l960),  ILR, 32, p 140; COX v.lrmy coUncil[l963] 
AC 48; Public ~ r o 5 e c m r  v Li Te-hua (1967), ILR, 40, p 87; Pacz$c Seafarers lnc pac& F~~ 
East Line 1% AJ, 63 (1969), P 825; Stegemm v US, AJ, 65 (1971), p 211; scotch whlrjy 
AssOc&on v Barton Distillery Co (1973), ILR, 61, p 227; O S v  Cotten (1973), &id, 216; use, 
Lansk~  (1974), i b d  p 231; Case Against Buscetta, Rivista, 64 (1981), p 174. A state's nationals 
abmad would appear to be within the state's jurisdiction for the purpose of its ob~igations to 
ensure h ~ m a n  rights to all persons 'within its jurisdiction': see § 440, n 30, and § 442, 5, 

In special cases a state may by agreement be able to treat nationals of  other states as 
its own nationals: see § 385, n 1, Dara 3. 

~ l t h o u ~ h  in 1949 tha ILC inclided jurisdiction with regard to crimes committed outside 
national territory in its provisional list of topics for codification, it has not yet begun workon this 
topic. See § 30, item (4). 

' ~ m s t e r d a m  v ~ i n i s t e ;  of Finance, ILR, 19 (1952), N o  50; Shareholders of the ZAG v A Bank 
(196% ILR, 45, p 436. Several of the cases referred to in § 144 involve attempts by states to affect 
by legislation the property abroad of theirnationals; while the state of thesitus u s u a h  refused to 
enforce such Laws, this is for reasons other than doubts as to the legislating state's jurisdictional 
rights in relation to such prooertv. 

a .  z 
+ In this context criminal law may be taken to include provisions of the law which impose penalties 

for conduct contrary to the law, even if the penalty is technically a civil rather than a criminal 
sanction: see 6 139. n 3. " .  

As to the application of astate's civil law, and the jurisdiction of its courts in civil matters, there 
has been little state practice relating to the compatibility with international law of the wide 
va"ety of kinds of jurisdiction asserted. Nevertheless, it is difficult to accept that a state may, 
without thereby being in breach of international law, assert and exercise jurisdiction in civil 
matters on whatever grounds it may choose, however little real connection there may be between 
the state and the matter in issue. The recognition and enforcement of a civil judgment given by a 
court in another state is usually subject to conditions which ensure that judgments given on the 
basis of unacceptably wide claims to jurisdiction are not recognised o r  enforced (see 143). For 
discussion of problems of international law which arise in relation to jurisdiction in civil or 
~ r iva t e  law matters, see Mann, Hag R, 111 (1964), i, at pp 73-81, and Akehurst, BY, 46 
(1972-73), at pp 170-77, 182-7. See also Bleckrnan, CML Rev, 17 (1980), pp 467-85, and 
Collins, ibid, pp 487-91, as to the personal jurisdiction of the European Community over 
nationals and companies of member states when in third stares. 

I 
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conduct abroad. In the first place this is a matter for the municipal law of each 
state, and will often involve the question whether the relevant statute is to be 
construed so as to  apply extra-territorially. In some states, includ~ng the United 
K i n g d ~ m , ~  very few acts committed by nationals abroad constitute criminal 
offences under their laws; for such states the application of the criminal law 1s 
largely governed by territorial principles, sometimes because (as with the United 
Kingdom) the essentially oral procedures of criminal t r~als  lnvolv~ng in part~cular 
the cross-examination of witnesses impose severe practical difficulties in relat~on 
to offences committed abroad. Many other states, however, with different 
traditions and procedures, assert almost complete jurisdiction over the criminal 
conduct of their nationals abroad: sometimes subject to  other conditions being 
met, such as that the offence is also punishable under the law of the place where it 
occurred7 or  that the victim was also a nationaL8 But whatever the extent to  
&ich a state asserts criminal jurisdiction over its nationals abroad, since the state 
cannot exercise its sovereign power in a foreign state, it must normally9 await the 
return of its nationals before it can take effective steps to exercise its jurisdiction 
over them. 

As every state can also exercise jurisdiction over a1iensl0 within its boundaries, 
$uch aliens are often under two concurrent p r i s d ~ t i o n s .  The practical incon- 
venience, and sometimes injustice, which can result are left to be regulated by 
treaty, o r  by the application by states of considerations of good sense and 
reasonableness. Thus states regularly conclude treaties to avo~d or  mitigate the 
hardship which would be suffered by individuals who might find themselves 
liable to  pay taxation to two different states in respect of the same income or 
assets. Furthermore, although states are entitled to  legislate in respect of the 
conduct of their nationals abroad, most states d o  not exercise t o  the full thelr 
right to d o  so in respect of criminal offences committed by their nationals, and 

See generally Lew, ICLQ, 27 (l978), pp 168-214, Repon of the Law Commssion (England and 
Wales) on Terrztoruland Extra-terrztorral E~ ten t  of the Crrmmal Law (1978). 

and comment by 

Hitst, Crim Law Rev (1979), pp 355-63, Archbold, Crirnrnal Pleadzng, Evidence and Pracrrce 
(43rd .d, 1988), pp 125-44 One of the statutes which applies to conduct abroad IS the Official 
Secrets Act: for an instance of authorisation to give evidence abroad notw~thstanding the Act, see 
Parlumentall Debatei (Common>), VOI 65, '01s 854-5 (wntten answers, 29 October 1984) AS 
to lunsdiction over 'British Subjects' see 5 385, n 6. 
See eg as to lSraePs Penal Law Amendment (0ffenc.c Committed Abroad) Law 1978. Shachor- 
Landau, ICLQ, 29 (1980). pp 274-95. Art 9 of the Italian Penal Code, A n  5 of t he~urk i sh  penal 
Code that the offence carries a certain minimum level of punishment). 

7 see eg as to the law of the Netherlands, X v Pubf~c Prosecutor, ILR, 19 11952). NO 48; f'*bhc 
prosecrwv y, ILR, 24 (19571, p 264; as to the Republic of China, Pub l zcProwc~ t~rv  La T e - h  
(1967), 1LR, 40, p 87; and as to Switzerland. Katser and Attenhofer v Bask'. ILR, 17 (195% N o  
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even where their laws d o  have extra-territorial effect for their nationals states 
often refrain from applying them unless some substantial interest of the state is 
affected by the illegal conduct. A particular problem arises where under the laws 
of a state its nationals abroad are required to  perform (or refrain from perform- 
ing) acts abroad which, according to the law of the state where those nationals 
are, it would be an offence for them to perform there (or refrain from perform- 
ing); a similar result may flow from an order of a court requiring a particular 
course of conduct from a party to  the proceedings. In such cases the state of 
nationality must not require compliance with its laws at the expense of its duty to 
respect the territorial sovereignty of the state of residence.' 

These issues have arisen notably in the context of the application of United 
States anti-trust legislation, where defendants have been required to  produce to 
United States authorities o r  courts documents held abroad: these requirements 
have sometimes been far-reaching, involving the production of extensive docu- 
mentation and relating to the defendant's commercial activities generally.12 

" See § 123. In Skiriotesv Florida (1941) 313 US 69.73 the US Supreme Court held that the US was 
entitled to regulate the conduct of its nationals abroad 'when the rights of other nations or their 
nationals are not infringed'. See also cases cited in n I2 of this section and 5 139, n 41. In 1969 the 
British Government, in making representations to the Commission of the European Communi- 
ties concerning jurisdiction in anti-trust matters, stated that 'The nationality principle justifies 
proceedings against nationals of the Stateclaiming jurisdiction in respect of their activities abroad 
only provided that this does not involve interference with the legitimate affairs of other States or 
cause such nationals to act in a manner which is contrary to the laws of the State in which the 
activities in question are conducted': BPIL (1967), pp  58, 60. 

An order to anational company that it should in turn require its foreign subsidiarycompany to 
pursue certain conduct amounts to an attempt by a state to control the conduct of an alien abroad 
and may be regarded as an infringement of the sovereignty of the foreign state concerned: see 
Akehurst, BY, 46 (1972-73), p 169, citing a Canadian protest in that sense. See also Parliamen- 
tary Debates (Lords), vol260, cols 825-7 (23 July 1964); and Compagnie Europienne desPetroles 
SA v Sensor Nederland BV, ILM, 22 (1983), p 66. The position may be different if the parent 
company chooses to instruct its foreign subsidiary to act in a certain way even if it does so in 
order to comply with the laws of the state of which the parent company is a national (see BPIL 
(1962), p p  31-2), or if the business abroad is merely a branch office of the national company (see 
USv Fmt  National City Bank (1965), ILR, 38, p 112). US regulations made in the aftermath of 
Iran's seizure of US diplomatic and consular staff as hostages in Teheran had the effect of 
prohibiting US banks, their branches and subsidiaries (even if overseas) from allowing Iran to 
withdraw dollar-denominated accounts held by them: see 9 139, n 41. 

I Z  The cases have involved not only US nationals but also foreign nationals (usually companies) 
who by residence o r  conducting business in the US were subject in personam to US jurisdiction. 
See eg Re Grand Jury Subpoena Duces Tecum Addressed to Canadian International Paper CO 
(1947) 72 F Supp 1013; Re Investigation of World Arrangements, ILR, 19 (1952), p 197; SociCtC 
Internationale pour Participations Industrielles et Commerciales SA v Rogers, ILR, 26 (1958-11), 
p 123; First National City Bank of New York v Internal Revenue Service (1959), ILR, 28, p 138; 
Re Grand Jury Investigation of the Shipping Industry (1960) 186 F Supp 298; Ings v Ferguson 
(1960), ILR, 31, p 219; Montship Lines v Federal Maritime Board (1961), ILR, 32, p 100; 
Application of Chase Manhattan Bank (I 962), ILR, 34, p 43; Re Mitsui Steamship Co Ltd (l962), 
ILR, 32, p 158; Fontaine and  IOS  Ltd v Securities and Exchange Commission, ILM, 5 (1966), p 
1003; Grand Jury Subpoenas for Bank Records, ILM, 22 (1983), p 742 (resisted by the Land- 
gericht, Kiel, ibid, p 740). 

See generally on extra-territorial discovery Wallace, ICLQ, 32 (1983), pp 141-74; F A  Mann, 
Hag R, 186 (1984), iii, pp 49-53; Restatement (Third), i, pp 348-66; Gerber, AJ, 82 (1988), pp 
521-55; and much of the literature cited at 5 139, n 43, touches on this matter amongst others. 

For responses by UK courts to excessive requests for discovery of documents made in the 

I Apart from an relevant laws adopted b the state in which tiqe documents are 
situated prohi iting their production,'Y service of a subpoena on a foreign E: 
defendant in a foreign state to  produce documents held there boncerning busi- 
ness conducted there infringes the sovereignty of that state.14 In practice poten- 
tial conflicts are often resolved by acknowledging that in older to  avoid an 
impasse the law of the state where the conduct is to  take place o r  the documents 
are held should be obeyed, and the authorities of the other state accordingly d o  
not insist upon strict compIiance with the law, o r  vary the orher o r  the court, 

articularly where the conduct required would involve breach of the criminal 
&win the state where the conduct would take place.I5 As a minimum, it would be 
appropriate for the court to  weigh the importance of domestic public policy of 

l 

course of proceedings in the USA, see eg Radro Corpn ofAmertca v Rauland Corpn 119561 1 (ZB 
618; Rio Trnto Zrnc Corpn v Westrnghouse Electrrc Corpn [I9781 A C  547; Re Asbestos Insurance 
Coverape Cases 119851 1 WT R 331 

> - .. -- -. 
l 3  See § 1;9, nn 481-50. I 

I 
l4 See Federal Trade Commission v Cie deSaint-Gobain-Pont-2-Mousson, ILM, 20 (1981), pp 597, 

603-6; Mackinnon v Donaldson, Lufkin and  Jenrette Corpn 119861 2 WLR 453. 
l5 See Interamerican Rejning Corpn v Texaco Macaruibo Inc  (1970), ILR, 5k, p 30, holding that 

conduct by the defendant which might otherwise be a violation of anti-truit legislation will not 
be so considered where it is the direct result of orders by a foreign government to the defendant 
on a matter within that government's jurisdiction. In US v Watchmakers of Switzerhnd 
Information Centre (1963) Trade Cases 77,414, the Court acknowledged tGat it could not order 
the defendants to refrain in Switzerland from activities 'required by Swiss lab', hut found that in 
the particular circumstances those activities were not 'required' by Swiss la< although they were 
in practice allowed and tolerated by the Swiss Government; see also Madnington Mills Inc v 
Congoleum Corpn (1979), ILR, 66, p 487. The risk of criminal proceedings i4 the other state may 
be disregarded if it is no more than fanciful: see Securities and  Exchange C4mmission v Certain 
Unknown Purchasers of Stock, ILM, 23 (1984), pp 51 1,515. If execution of court order would 
give rise merely to a civil action in contract o r  tort against the person t o  whom the order is 
addressed, it is less likely that the court will waive compliance with the order: see US v First 
National City Bank, AJ, 63 (1969), p 148. A distinction may be drawn betaleen the validity of a 
requirement to comply with an order to produce documents held abroad, and proceedings for 
contempt for failure to comply, violation of the law of the state where the ddcuments are located 
being more relevant as a defence in the latter situation: Civil ~eronautick Board v Deutsche 
Lufthansa AG, AJ, 73 (1979), p 511. Since a number of American cases inbolved questions of 
compliance with Swiss law, particularly relating to banking secrecy, the USA and Switzerland 
sought to resolve certain differences between them by concludingaTreaty o" Mutual Assistance 
in Criminal Matters 1973 (see § 143, n 8), but the treaty did not apply tb 'investigations o r  
proceedings.. . for the purpose of enforcing cartel o r  anti-trust laws': A n  2.l~(a)(4). See generally 
the same n, on similar mutual assistanceagreements with other states. As to what became known 
as the Santa Fe case, see the decisions of courts in Switzerland and Englanq (ILM, 22 (1983), p 
785; 23 (1984), p 511, and 24 (1985), p 745), and AJ, 79 (1985), pp 722-8). 

See also s 178(6) of the Financial Sewlces Act 1986, enacted in the UK, unaer which it is not a 
reasonable excuse for refusing to provide requested information that a foreigp law prohibited its 
disclosure, if consent to disclosure, o r  exemption from the law, could have obtained: and 
see Lowe and Warbrick, ICLQ, 36 (1987), pp 403-4. I 

For a valuable note on the limitations of the US federal judicial power to cdmpel acts violating 
foreign law, see Col Law Rev, 63 (1963), N o  8, pp 1441-95. See generalli on the exercise of 
jurisdiction involving conflicting requirements of conduct and the availability of the 'foreign 
sovereign compulsion' defence, Whiteman, Digest, 6, pp 154-9; AS ~ rodeed in~s  (1978), pp 
97-117; Mann, ICLQ, 31 (1982), pp 199-202 (commenting on the decision of a US Court of 
Appeals in US v Vetco Inc and Deloitte Haskins E. Sells (1981) 644 F 2d 1324); Restatement 
(Third), i, pp 341-66. See also § 139, n 46, as to the need to balance the compel&ng interests of the 
forum state and the state where documents are held o r  where conduct is t o  take place. 
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the forum state against the interests of the foreign state where the conduct is to 
take place and the likely damage to international comity if the court gives 
precedence to  the requirements of the forum state's laws, and only to accord 
them that priority where the balance of interest clearly lies in that direction.lb 

§ 139 Jurisdiction over foreigners in  foreign states As a general rule states do 
not seek to exercise civil o r  criminal jurisdiction over foreign nationals in foreign 
states.' Nevertheless the laws of man states d o  contain provision for doing so in Y limited categories of cases, both civil and criminal. In this context both civil and 
criminal proceedings have a potential for encroaching upon the territorial 
sovereignty of the foreign state concerned, since both may involve the exercise of 
state authority; but this is more evident, and creates more serious problems, in 
relation to  criminal cases3 where the involvement of the public authority of the 

l6 See § 139, n 46. 
I See Hall, § 62; Westlake, i, pp 261-63; Lawrence, § 104; Moore, ii, 99 200 and201 ; Phillimore, i, 

§ 334; Beckett, BY, 6 (1925), pp  44-60, and 8 (1927), pp  108-28; H a w  Research (1935), p 
484-508; Preuss, Grotius Society, 30 (1944), pp 184-208. The question was studied by t1e 
League Codification Committee in 1926, upon a report by Brierly and CharlesdeVisscher, when 
the Committee came to the conclusion that, in view of the diversity of practice among states, 
'international regulation of these questions by way of a general convention, although desirable. 
would encounter grave political and other obstacles': see AJ, 20 (1926), Special Suppl, pp 252-9, 
and comment by Woolsey, AJ, 20 (1926), pp 757-9. Although in 1949 the International Law 
Commission included jurisdiction with regard to crimes committed outside national territory in 
its provisional list of topics for codification, it has not yet begun work on this subject. See S 30, 
item (4). See also Donnedieu de Vabres, Les I'rincipes modernes du droit penal international 
(1928); Brewster, Anti-Trust and Busirress Abroad (1958); Ssrensen (ed), Manual of Ablic 
International Law (1968), pp 355-74; Maier, AJ, 76 (1982), pp280-320; Robinson, cited inibid, 
pp 839-46; Demaret, Revue trimestrielle de droit Europden, 21 (1985), pp 1-39; Stern, AFDI, 32 
(1986), pp 7-52; and works cited at n 43. 

In certain cases the relationship between two countries may be such as to exclude their being 
'foreign' to each other for this purpose: see eg Rose v McNamara, AJ, 62 (1968), p 191, as to the 
USA and Okinawa. The same consideration arises as between most states members of the 
Commonwealth of Nations, which are not 'foreign' states to one another and nationals of which 
share acommon status as 'British subjects' or 'Commonwealth citizens' and are not aliens ineach 
other's countries: see § 79, n 12. However, for the UK s 3 of the British Nationality Act 1948 
limits the criminal liability of British subjects in respect of conduct outside the UK (except for 
offences under the Merchant Shipping Acts) to those who are citizens of the UK and Colonies. ' Thus in the UK there is provision for the service of process in civil proceedings on defendants 
abroad. See in this context dicta by Roskill LJ and Lord Simon in Derby E- Co Ltd v Larsson 
[I9761 1 All ER 401, at 409, 413-14. But note particularly the presumption applied by many 
states as to the territorial limits to the application of statutes: see § 20. 

As to the grant of an injunction prohibiting a party to proceedings before the English courts 
from prosecuting proceedings abroad, see South Carolina Assurance Co  v Assurantie Maatschap- 
pij 'De Zeven Provincien' N Y  [I9871 A C  24. See also Castanho v Brown and Root (UK) Ltd 
[I9811 AC 557; MetallundRobstaffAGv ACLI Metals (London) Ltd[1984] 1 Lloyd's Rep 598; 
Laker Airways Ltd v Sabena, ILM, 23 (1984), p 519; British Airways Board v Laker Aiwayr 
119851 A C  58; Laker Airways Ltd v Pan American World Airways, AJ, 79 (1985), p 1069; 
Midland Bank P k  v Laker Airways Ltd [I9861 1 Q B  689. ' While it is convenient to refer to 'criminal' jurisdiction over foreigners abroad, the present 
section concerns situations which, even if not criminal in a technical sense, involve the enforce- 
ment of the general public law of the state claiming to exercise jurisdiction; it includes, therefore, 
jurisdiction to enforce laws of a primarily economic or social content, such as those relating to 
monopolies and trade practices, where the observance of the law is ensured by coercive action 
taken by state authorities. 
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rosecuting state is readily perceived as leading to the exer Ky one state within the territory of another. Similar proble 
in pursuit of its public purposes, attempts to  block forei 
abroad by domestic corporations, or,  more to  the point, 
of domestic corporations; this situation arose, for exa 
United States acted in that manner in relation to  Iranian a ~ s e t s . ~  

The assertion by states of jurisdiction to  treat as criminal dertain acts commit- 
ted abroad by foreigners usually relates to  acts either againstithe state itself, such 
as high treason, forging bank notes, and the like, o r  against its citizens, such as 
murder and arson, libel and the like. These states cannot, of bourse, exercise this 
jurisdiction as long as the foreigner concerned remains outside their territory.5 
But if, after the commission of such an act, he enters their,territory and comes 
thereby under their territorial authority, they have an opportunity of inflicting 
punishment.6 The question is, therefore, whether states have a right7 to  exercise 
jurisdiction over acts of foreigners committed in foreign countries, and whether 
under customary international law8 the home state of such an alien has a duty to 
acquiesce in the latter's punishment in case he comes i n t o  the power of these 
states. Some answer this question in the n e g a t i ~ e . ~  They asbert that at the time 

I 

As to the applicability of the US Constitution to criminal proceedingsoutside the USA, see US 
v TiedeandRuske, ILM, 19 (1980), pp 179,194ff; Williamson v Alldridge (1970), ILK, 56, p 229; 
Williamsv Blount, ibid, p 234. See also Seery v US, ILR, 22 (1955), p 398, as to the application of 
US constitutional guarantees in respect of a US citizen's property in ~ u s t r i a .  

' ILM, 18 (1979), p 1549; Edwards, AJ, 75 (1981), pp 870-902. See generqlly § 129, n 13, para 5. In 
Libyan Arab Foreign Bank v Bankers Trust Co  119891 3 W1.R 311, an P g l i s h  court declined to 
accept as effective a US order pui-pt)riinl; to block Iranian asbets held wfth a London branch of a 
US bank; the US Government subsbqucntly ismed the US bank a licmce to pay the sum5 in 
question to the Libyan bank (AJ, 82 (1988). at p 136). For commentsee Joyce, Haw ILJ, 29 
(1988), pp 451-74. See also Libyan Arab Foreign Bank v Manufacturer: Hanover Trust Co  (No 
2) I19891 1 Lloyd's Rep 608. 

As to orders of an English court freezing the assets abroad of a defendant subject to the court's 
inpersonam jurisdiction, and the need in such cases to take account of the  jurisdictional interests 
of the state where the assets are situated, see Babanaft International Cp SA v Bassatne (19881 2 
WLR 232; Derby 6 Co  v Weldon (No 1 )  [I9881 2 WLR 276; ~ e p u b l i c o ~ H a i t i v  Duvalier [I9891 
2 WLR 261; Derby & Co v Weldon: (Nos 3 and 4 )  [I9891 2 WLR 412~; Rojseel NV v Oriental 
Commercial Shipping (UK)  Ltd [I9901 1 WLK 1387. 

' See the statements by the PCIJ in thq Lotus case, quoted at p 458; and bn the case generally, see 
5 140. 
This is reflected, for example, in ~ r i  13 of the European Convention on Offences Kelating To 
Cultural Property 1985 (ILM, 25 (1986), p 44) which obliges each party to establish its compe- 
tence to prosecute offences against cultural property inter alia committed outside its territory 
either by aperson having his or her habitual residence on its territory, o t  directed against cultural 
property originally found within its c~rritory, but in both casesonly if theruspected person is on 
its territory (the other four grounds!of jurisdiction reflect the territorial or nationality bases of 
jurisdiction, including passive personality). 

' That is, a right in international law: even if a state has such a right, a particular statute may as a 
matter of the state's internal law not permit of extra-territorial application against foreign 
nationals. In many states there is a presumption that its laws are not intended to have any such 
effect: see § 20. I 

The state of which the alien is a national may be under an obligation bytreaty to acquiesce in the 
exercise of jurisdiction; see eg the qarious treaties referred to in the following pages. 
This was the view expressed by thelauthor. It was approved by Lord Finlay in his dissenting 
judgment in the Lotus case before t PCIJ in 1927, PCIJ, Series A, NO 10: see $140. There are 
now very few writers who deny solutely the right of a state to punish aliens for crimes 
committed abroad. 

! 

i 
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respect of which universal jurisdiction is often said to  exist include war crimes,2' 
possibly terrorismz2 and the most serious violations of human rights such as 
torture:' and, as a result of treaties, grave breaches of the Geneva Conventions 
of 1 9 4 9 , ~ ~  the hijacking2' and sabotage2" of aircraft, and apartheid." 

It is also accepted that (by virtue of what is sometimes referred to  as the 
'protective principle') the limitations of the territorial principle d o  not apply to 
serious crimes against a state's own safety,2R including not only such offences as 

" See vol I1 of this work (7th ed), $9 251-7c; Wright, AJ, 39 (1945) pp 257,282-4; Cowles, Calif 
Law Rev, 33 (1945), pp 177-218; Brandt, BY, 26 (1949), pp 414-27; Baxter, BY, 28 (1951),pp 
282-93, and in International Criminal Law (ed Bassiouni, vol2, 1973), pp 65-86; Roling, Hag 
R, I00 (1960), ii, pp 357-63; Carnegie, BY, 39 (1963), pp 402-25. Judicial decisions involving the 
commission abroad by aliens of war crimes against foretgn nationals include Re Tesch and Others 
(Zyklon R Case), AD, 13 (1946), N o  109; Re Klein and Others (Hadamar Sanatorium Case), 
ibid, No 110; Re Ohlendorf and Others (Einsatzgruppen Trial), AD, I5 (1948). No  21 7. See also 
§ 119, n 15. as to Attorney-General of Israel v Eichmann, involving the trial of the accused in 
Israel on charges of war crimes, all the offences having been committed before the State of Israel 
existed, outside what later became Israel, and against people who could not at the time have been 
Israeli nationals. See also Demjanjuk v Petrovsky (1985), ILR, 79, pp 535, 544-6. 

See also § 435, as to crimes against humanity. 
22 See generally § 122, n 42ff; and Cassese, ICLQ, 38 (1989), pp 589-608. Even if terrorism is not 

yet generally regarded as an offence subject to universal jurisdiction, it is an offence in respect of 
which states have been increasingly willing to assert, or acquiesce in the assertion by other states 
of, jurisdiction to try aliens for conduct abroad. See eg the Criminal Jurisdiction Act 1975 
(Northern Ireland); Extra-territorial Criminal Law Jurisdiction Act 1976 (Republic of Ireland); 
and statutes in various states giving effect to treaties countering terrorist acts against aircraft 
(9 141,n7ff). 

23 See Filartiga v Pena-Arala (1980-84). ILR, 77, p 169. These proceedings were brought in the 
USA under the Aliens Tort Claims Act, which allows proceedings by aliens for a tort 'committed 
in violation of the law of nations': see 4 19, n 93. '' UNTS, 75, pp 3l,85,135 and 287. See also Art 85 of Protocol I to the Geneva Conventions 1977 
(ILM, I6 (1977), p 1391). The Genocide Convention 1948 (UNTS, 78, p 277) does not, however, 
provide for universal jurisdiction in respect of acts of genocide, although the matter is not free 
from doubt: see Fawcett, BY, 38 (1962), pp 181,205-8; Carnegie, BY, 39 (1963), pp 402,408-9. 

2 5  See 4 141, n 12. 
2 b  See § 141, n 14. '' Articles I11 and IV of the Convention on the Suppression and Punishment of the Crime of 

Apartheid 1973 (GA Res 3068 (XXVIII) (1973)): see 4 439. 
In 1883 the Institute of International Law (see Annuaire, vii, p 156), among a body of fifteen 
articles concerning the conflict of the criminal laws of different states, adopted a resolution (of 
value de lege ferenda only) which contained the following (Art 8): 

'Every State has a right to punish acts committed by foreigners outside its territory and 
violating its penal laws when those acts contain an attack upon its social existence, or 
endanger its security, and when they are not provided against by the Criminal Law of the 
territory where they take place.' 

Similarly, in Haw Research, op cit in bibliography preceding § 136, which contains an 
admirable exposition of the subject, such jurisdiction is limited to cases in which 'the crime was 
not committed in exercise of a liberty guaranteed the alien hy the law of the place where it was 
committed' (p 543). But, it will be noted, few states make it a punishable offence to commit high 
treason against foreign states (although see Re van den Plus, ILR, 22 (1955),,p 205). It would be 
unreasonable to deny to a foreign state the right to punish high treason provtded, of course, that 
the act in question constitutes high treason according to generally recognised legal notions. See 
also the Israeli law of 1971 which permits the trial in Israel of aliens committing crimes abroad 
against the security of the state, and under which a Turkish national was convicted in 1973: see 
The Times, 9 August 1973. 

For a more modern exposition of the 'protective' principle of jurisdiction, see Bowett, 
Self-Defence in International Law (1958), pp 61-5. 

threaten the political o r  military security of the state but also such offences as 
counterfeiting its o r  those which undermine its control over its 
population by violating its immigration policies30 or  prejudicing public health 
(especially through the supply of  narcotic^).^' In all such cases the offence 
involves serious prejudice to matters within the competence of the state of the 
forum which justifies the exercise of jurisdiction by that state to  protect itself, 
notwithstanding that the offender has at all times during the commission of the 
offence been outside its territory. This exception to the territorial principle does 
not, however, extend to conduct which offends against mere policies of the state. 
Thus the measures adopted by the United States of America, acting particularly 
under the Export Administration Act, to  counter the Arab trade boycott of 
Israel, which purport to  apply to  foreign incorporated subsidiaries of United 
States companies doing business abroad have been regarded as to  that extent 
'quite unjustified and contrary to international law'.32 

It  is sometimes claimed that a state has jurisdiction over 'crimes committed 
abroad by aliens if the victim is a national of the state claiming jurisdiction: this is 

As to treason committed abroad see Joyce v DPP 119461 AC 347; Chandler v US (1948) 171 F 
2d 921; Kawakita v US (1952) 343 US 717; Re van den Plas, above; Whiteman, Digest, 6, pp 
110-16. 

29 The Convention on Suppresston of Counterfetttng Currency of 1 May 1929, provtdes that states 
whtch recognise the prtnctple of the prosecutton of offences committed abroad shall puntsh 
foreigners who are gutlty of that offence tn the same way as if the offence had been commttted tn 
thew country: LNTS, 112, p 371; Hudson, Legrslatton, tv, p 2692. See also the Counterfelt 
Currency (Conventton) Act 1935, amendtng In certatn respects the Forgery Act 1913, the 
Cotnage Offences Act 1861, and the Extradttton Act 1870. See on that Conventton Duprtez, RI, 
3rd series, 10 (1929), pp 511-30; Garner, AJ, 24 (1930), pp 135-39; Pella and Donnedteu de 
Vabres, Revue pe'nrtentratre et de drott pPnal(l930). pp 312-25, 328-44; Fttzmaurtce, AJ, 26 
(1932), pp 533-51; Mettgenberg, ZoV, 3 (1932), pp 76-94. See also Pella, RG, 24 (1927), pp 
673-768; Hackworth, 11, § 159; Whtteman, Dtgest, 6, pp 268-70. 

See also Publtc Prosecutor v L, ILR, 18 (1951), N o  48, Georghros Petrcdes v Republrc (1964), 
ILR, 48, p 69; Re Parts, ILR, 24 (1957), p 48 Note also the reference tn R v Thompson 119781 
ECR, at p 2275 to 'the need to protect the rtght to mint cotnage whtch IS tradtttonally regarded as 
tnvolvtng fundamental Interests of the State'. 

30 See Natm Molvan v Attorney-General for Palestme 119481 A C  351, 370-71, Rocha et a1 v US 
(1960), ILR, 32, p 112; US v Ptzzarusso, AJ, 62 (1968), p 975; cf US v Baker, ILR, 22 (1955), p 
203. See also Whtteman, Dzgest, 6, pp 95-8. 

" Unzversal Junsdzctton over Drug Offences Case (1976), ILR, 74, p 166; Untted States v Gon- 
zalez, AJ, 80 (1986), pp 653,655. See also § 143, n 13ff. As to the extra-terrttortal appltcatton of 
labour law, see Morgenstern and Knapp, ICLQ, 27 (1978), pp 769-93! " Parlzamentary Debates (Commons), vol37, col548 (wrttten answers, 25 February 1983). See also 
the Notes from the Bn t~sh  Embassy Washtngton tn 1981, UKMIL, BY, 53 (1982), pp 442-6, and 
the statement by the Attorney-General at UKMIL, BY, 56 (1985), pp 418-19 See generally on 
thts and other boycotts, § 129, n 14. And see also n 51, as to US actton tn relatton to the Stbertan 
gas ptpeltne, in furtherance of US forelgn poltcy objecttves. The US antt-boycott regulattons are 
just one example of actton under the Export Admrnistratlon Act 1985 (replactng an earlter Act of 
1979) whtch, tn so far as they have purported to have extra-terr~tortal appltcatton to non-US 
nationals, have occasioned protest. See eg as to the rejectton by the UK of the attempted 
appltcation tn thts way of certatn US controls on the re-export of goods from the UK, the 
statement by the Attorney-General at UKMIL, BY, 57 (1986), pp 569-70; and UKMIL, BY, 56 
(1985), pp 480-81. See also UKMIL, BY, 59 (1988), p 509, and RG, P3 (1989), p 98, as to 
representattons made by the UK and EEC agatnst the appltcatton of US legtslatton on sancttons 
agatnst South Afrtca to US substdtartes of Brittsh and other European compantes dotng bustness 
wtth South Afrtca. 
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often referred to as the 'passive personality' basis of jurisdiction. It is not a 
basis for jurisdiction which has met with wide acce t a n ~ e , ~ ~  although it has been 
accepted in certain contexts such as war crimes$and in treaties dealing with 
such matters as offences committed on board aircraft35 and offences relating to 
cultural property.36 

The attempt by states to regulate activities which they consider to be of direct 
concern to themselves has led in some instances to them extending the territorial 
~rinciple of jurisdiction so as to cover conduct abroad, of aliens as well as of 
nationals, which has effects within their territ~ries.~' The assertion of jurisdic- 

Note the criticism by Judge Moore in the Lotus Case, PCIJ, Series A, N o  10. In that case the 
Turkish law in question reflected the 'passive personality' principle and France claimed that this 
was not permitted by international law; the Court did not find it necessary to consider the point 
(pp 22-3). For a list of 28 states which have adopted the principle see H a m  Research (1935), p 
578: many of them still retain it. In some states the 'passive personality' principle is applied as an 
additional condition to be met if a national is to be prosecuted for an offence committed abroad: 
see § 138, n 8. In some respects a provision like that in Art 14 of the French Civil Code (giving 
French courts jurisdiction over aliens abroad in cases where the plaintiff is a French national; see 
eg SociCti Air-AlgCrie v Laribisre (1966), ILR, 47, p 127) reflects a 'passive personality' principle 
in civil matters, the plaintiff being the person claiming to have suffered damage of some kind. By 
the Comprehensive Crime Control Act of 1984 the USA took jurisdiction in respect of serious 
crimes committed 'outside the jurisdiction of any nation'(egon the high seas); and seen 34 of this 
section, as to US jurisdiction in respect of terrorist offences against US nationals o r  interests. 

The cause cilibre in the context of the 'passive personality' principle of jurisdiction arose in 
1886 when Cutting, a citizen of the USA, was arrested in Mexico for an alleged libel against a 
subject of Mexico, which was published in a newspaper in Texas. Mexico maintained that it hada 
right to punish Cutting because, according to its criminal law, offences committed by foreigners 
abroad against Mexican subjects were punishable in Mexico. The USA, however, intervened, and 
demanded Cutting's release. Mexico refused to comply with this demand. Nevertheless Cutting 
was finally released, as the plaintiff withdrew his action for libel. Since Mexico likewise refused to 
comply with the demand of the USA to alter its criminal law for the purpose of avoiding asimilar 
incident in the future, the incident cannot be said to have settled the subject. See Westlake, i, p 
252; Calvo, vi, §§ 171-73; Moore, ii, § 201, and his Report on Extra-terrirorial Crime and the 
Cutting Case (1887); Rolin and Gamboa, RI, 20 (1888), pp  559-77, and 22 (1890), pp  234-50; 
Hyde, i, 5 243. The case is fully discussed and the American claim is disputed by Mendelssohn 
Bartholdy, Das raumliche Herrschaftsgebiet des Strafgesetzes (1908), pp 135-43. For the judg- 
ment of the Mexican Court see Scott, Cases, pp 387-93; and see Judge Moore's comment in his 
judgment in the Lotus Case, PCIJ, Series A, N o  10, at pp 93. " See Re Gerbsch, AD, 16 (1949), N o  143; Re Rohrig, Brunner and Heinze, ILR, 17 (1950), No 
125. The passive personality principle was also relied upon in Attorney-General for Israel v 
Eichmann (1961-62), ILR, 36, p 5, but with the difference that, the victims having been killed 
before Israel existed as a state, it was the fact that they were Jews which was invoked: see 
generally on the case, § 119, n 15, para 3. The passive personality principle is a more limited basis 
for jurisdiction over war crimes than the universality principle (n 19ff); see also the observations 
in Demjanjuk v Petrovsky (1985), ILR, 79, pp  535, 545. 

As regards terrorist offences, note also the Diplomatic Security and Anti-Terrorism Act 1986, 
enabling US courts to try persons (including aliens) who abroad kill a US national, with the 
intention of coercing, intimidating o r  retaliating against a government or civilian population. See 
also § 141, n 13. 

35 See Art 4(b) of the Tokyo Convention on Offences and certain other Acts Committed on Board 
Aircraft 1963, § 141, n 7. 
See Art 13.l(e) of the European Convention on Offences Relating to Cultural Property 1985: 
ILM, 25 (1986), p 44. 
Even some earlier writers who denied the lawfulness of extra-territorial criminal jurisdiction 
over foreigners generally nevertheless conceded it when, though the perpetrator was corporeally 
abroad, his criminal act took effect within the territory of thestate: see Judge Moore's dissenting 
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tion over aliens in respect of their conduct abroad on the basisof its effects within 
the state has in particular given rise to difficulties in connection with the extra- 
territorial application of anti-trust laws,38 most notably those of the United 
States of America (although similar problems have arisen in less acute form in 
connection with similar laws in other states39 and the rules of competition of the 
European Economic C ~ m m u n i t y ) . ~ ~  Thus the United States legislation relating 

judgment tn the Lotus case, PCIJ, Ser~es A, N o  I0 (see § 140) See also Bruns, ZoV, 1 (1929), pp 
50-56, Drost, ZI, 43 (1931), pp 111-40, Cook, West Vlr LQJ, 40 (1934), pp 303-29 H a m  
Research (1935), pp 4934 ,497  records a number of states whlch cla~med crrmmal jur~sdlct~on 
over acts abroad whlch had therr effects w ~ t h ~ n  the state, In some casedmuch the same result IS 

ach~eved lnd~rectly by deemmg an offence to have been comm~tted not only where it drd In fact 
take place but also where ~t took effect (eg s l(5) of the Perjury Act 1911, and Art 7 of the SWISS 
Penal Code) Many of these legal provrslons relate to those effects of conduct whlch form a 
constituent part of the offence (and In respect of wh~ch  jur~sd~ction may be asserted on the bas~s  
of the ob~ectrve appl~catton of the ter r~tor~al  prlnc~ple: see § 137, n 13) rather than those whtch are 
merely consequences of conduct completed abroad T h ~ s  d~stlnctron has not always been fully 
apprec~ated In some - part~cularly earlrer - statements whrch m ~ g h t  be thought to constitute 
authority for the 'effects' docrnne but wh~ch  do  not on exammation bear such an rnterpretatlon 
See, as to certaln such observat~ons In the Lotus Case, PCIJ, Ser~es A, N o  10, Jenn~ngs, Hag R, 
121 (1967), 11, p 520 The same 1s probably true of the remarks of Lord D~plock In Treacy v DPP 
[I9711 AC 537, 562, referrmg to acts done abroad 'whrch have had harmful consequences on 
vlctrms In England' 

In uphold~ng the const~tutronal~ty of a law whrch provrded for the junsd~ctron of I r~sh  courts 
over certarn acts performed In Northern Ireland, the Irtsh Supreme Court (relylng on the Lotus 
case) concluded that In ~nternat~onal law a state has the right to make acts o r  omlsslons done 
abroad criminal offences prov~ded that they bear upon the peace, order and good government of 
the state: Re Artrcle 26 of  the Constttutron and re the Crrmmal Law (Junsdrctron) Brll 1971 
(1976), ILR, 71, p 102. 

38 Anti-trust law generally has a m~xed clvd and crlmlnal character. Most of the controversy has 
revolved around those of  its provisions wh~ch, at the rnstlgatron of state author~t~es  rather than of 
prlvate persons, seek to Impose a certaln course of conduct on paln of f i nes~ro the r~ena l t~es ,  and 
may thus be ass~mrlated to c r ~ m ~ n a l  law even rf not strlctly a matter of cr~mrnal law under the lex 
forr. 

Srm~lar~roblems to those whlch arlse In antl-trust matters also ansewhere a state rmposes on 
fore~gn companies requirements that they conduct themselves abroad In a manner dictated by 
that state's laws ~mplement~n,: ~ t s  pollcy of boycottmg goods golng to or comlng from another 
state: see  genera^^;§ 129, n i 4  

39 See Mann, Hag R, 111 (1964), I, at pp 103-4, for comment on Dan~sh and Federal German 
restrlctlve practices laws whlch operate on the bass  of effects w ~ t h ~ n  the state For comment on 
certaln extra-terr~tor~al aspects of the UK's Restr~ct~ve Pract~ces Acts, see Lever In Comparatrve 
Aspects ofAntr-Trust Law rn the Unrted States, the Unrted Krngdom and the European Economrc 
Communrty (1963), ICLQ Suppl Pubhcat~on N O  6, pp 95-116. For an Austral~an d e c ~ s ~ o n  
holdrng that AustralIan leg~slat~on p r o h ~ b ~ t ~ n g  combmatrons In restralnt of trade drd not apply to 
agreements made between fore~gners outs~de Australla notw~thstanding certam consequences 
felt wlthln Australla, see Meyer Heme Pty Ltd v Chrna Navrgatton C o  Ltd (1966), ILR, 52, p 
291 

Foradopt~on of an 'effe~ts' prrnclple In certaln other fields, see Art 40f theTokyo Convention 
on Offences and certaln other Acts Committed on Board Amraft 1963 (§ 141, n 7), allow~ng a 
state to Interfere w ~ t h  an alrcraft in flrght In order to exerclse ~ t s  crlmind ju r~sd~c t~on  over an 
offence committed on board ~f the offence has effect on the terrltory of that state, and seeS313, as 
to 'prate broadcast~ng', ~nvolv~ng unauthorised r a d ~ o  broadcasts from s h ~ p s  on the h ~ g h  seas, and 
rece~ved In the terrltory of the state taktng actron agamst the broadcaster. 
Artlcle 85(1) of the EEC Treaty prohrb~ts agreements, dec~s~ons and concerted practices whrch 
rnter a h  'have as therr object or effect the prevention, restrlctron or d~stortron of competrtlon 
w ~ t h ~ n  the common market' In ICI Ltd v Commrssron of the European Communrtres [I9721 
ECR 619 the Comm~ss~on  (pp 627-30, 633-5) and the Advocate-General (pp 692-703) m a w  
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to the shipping industry contained provisions for the imposition of penalties 
upon offending persons and companies for non-compliance with certain Amer- 
ican requirements, which provisions the American courts and authorities have 
held to be applicable to  transactions by foreigners taking place outside the 
United States of A m e r i ~ a . ~ '  The assertion of such so-called 'long-arm' jurisdic- 
tion is not limited to anti-trust matters. It extends also, for example, to the 
commercial activities of states under the Foreign Sovereign Immunities Act 
1976, in which the United States of America asserted jurisdiction over foreign 
states in respect of acts committed abroad in connection with a commercial 
activity abroad, but causing a 'direct effect in the United  state^'.^^ The justifica- 

tained that jurisdiction on the basis of effects was consistent withinternational law, but the Court 
did not find it necessary to decide the point. For the views of the UK Government see theaide 
mimoire submitted to the Commission, BPIL (1967), pp  58-60. See also Biguelin Import Co v 
SACL Import Export [I9711 ECR 949. In Walrave v Unron Cycliste Internationale [I9741 ECR 
1405 the Court held a Community rule applicable to  legal relationships if 'the place where they 
take effect' can be located within Community territory (at p 1420). See generally Deringer, 
ICLQ, 12 (1963), pp  582-90; Ellis in Droit communautaire et droit internationa/(1965), Cahiers 
de Bruges, N o  14, pp  361-80; and F A  Mann, ibid, pp  381-7; Rahl (ed), Common Market and 
American Anti-Trust (1970). In Ahlstrom Osakeyhtio v Commission of the European Communi- 
ties uoined Cases 89, 104, 114, 116, 117, 125-9/1985: known as the 'Woodpulp Case') [I9881 
ECR 5193, the Court held the Commission to have jurisdiction to  impose fines in respect of a 
pricing agreement concluded outside the EEC by a group of non-EEC companies, but im- 
plemented by them (whether directly or  through agents, subsidiaries, or  branches) within the 
EEC, and regarded jurisdiction over such conduct as falling within the territorial principle as 
universally recognised in international law. For comment see Lange and Sandage, CML Rev, 26 
(1989). pp 137-65; F A  Mann, ICLQ, 38 (1989), pp 375-7; Christoforou and Kockwell, Harv 
ILJ, 30 (1989), pp 195-206. 

'" See eg Re Grand Jury Investigation of the Shipping Industry (1960), ILR, 31, p 209; Montship 
Lines v Federal Maritime Board (1961) 295 F 2d 147; USv Anchor Line (19641. ILR. 35. n 103: , ,= - ~ - ,  
Armement Deppe SA v ~ ~ ( 1 9 6 8 ) 3 9 9  ~ 2 d  794; and g&eraliy ~estatemen;(~hi;d), i, pp 239,243, 
250-51, 289-90 and 294-5. 

See also, as to matters other than shipping (and primarily the Sherman Anti-trust Act), USv 
Alunrinium Company ofAmerica (1945) 148 I: 2d 416; USv Timken Roller Bearing Co (1949) 83 
F Supp1284; USv General Electric Co (1949) 82 F Suppl753, (1953) 1 15 F Suppl835; Holophane 
Co Incv  US, ILR, 23 (1956), p 130; Vanity Fair Mills Incv T Eaton Co, ibid, p 134; Ramirez & 
Feraud Chili Co v Las Palmas Food Co Inc, ibid, p 276; US v Watchmakers of Switzerland 
Information Centre (1963) Trade Cases 77, 414. 

O n  the extra-territorial regulation of foreign issuers of securities in the domestic US market, 
see Stevenson, AJ, 63 (1969), pp 278-84; and Schoenbaum v Firstbrook (1968), ILR, 60, p 28 
(with comment by Bator, AS Proceedings (1970), at pp 141, 143-4) relating to the operation of 
the Securities and Exchange Commission of the US pursuant to the Securities Exchange Act; 
Leasco Data Processing Equipment Corpn v Maxwell (1972), ILR, 60, p 51 ; Schemmerv Property 
Resources Ltd [I9751 1 C h  273 (refusing enforcement of an order by the US Securities and 
Exchange Commission for possession of assets outside the USA); Grunenthal GmbH v Hotz, 
AJ, 75 (1981), p 960; MCG Incv Great Western Energy Corpn, AJ, 84 (1990), p 755; Lowenfeld, 
Hag R, 163 (1979), ii, p 311, 344-72; Haseltine, ICLQ, 36 (1987), pp 307-28; Restatement 
(Third), i, pp 295-303. For a Canadian protest against the operation of the Securities Exchange 
Act, see Can YBIL, 5 (1967), pp 317-18. See also Kook v Crang (1960), ILR, 31, p 206; and the 
remarks of Judge Jessup in the Barcelona Traction Case, ICJ Rep (1970), at p 167. For arrange- 
ments concluded by the USA with Japan, Switzerland, the UK and Canada to  secure cooperation 
in theadministration and enforcement of securities control legislation, see ILM, 22 (19831, p 1;25 
(1986), pp 1429, 1431; and 27 (1988), p 410. ' US courts appear to  have interpreted this requirement as necessitating some substantive effect 
within the USA: see Delaume, AJ, 74 (1980), pp 640,646-9; Martin v Republic of South Africa, 

Jurisdiction 475 

tion for such assertions of jurisdiction on the basis of an alleged 'effects' principle 
of jurisdiction has not been generally accepted, and the matter is still one of 
c o n t r o ~ e r s ~ . ' ~  The exercise of jurisdiction because of the effects of an act within 
the state may amount to no more than an 'objective' application of the territorial 
principle of jurisdiction,4' but where the effects relied on are not a constituent 
part of the offence in question but are mere consequences o r  repercussions of the 
act done, the legitimate bounds of the territorial principle of jurisdiction are 
overstepped, particularly if the effects are only incidental and i n ~ u b s t a n t i a l : ~ ~  in 
this lies the danger of impropriety in resort to the 'effects' principle as a basis for 
jurisdiction and the doubtful consistency of that principle with international 
law. Concern expressed by many other states has led certain United States courts 
to have some regard to  the legitimate interests of other states, by requiring not 
only that the foreign conduct of aliens must have actual o r  intended effects 
within the United States, causing sufficient injury there, but also that 'the 
interests of, and links to, the US - including the magnitude of the effects on 
American foreign commerce - are sufficiently strong, vis-a-vis those on other 

AJ, 82 (1988). p 583; Zedan v Krngdom of Saudr Arabra, AJ, 82 (1988), p 828, Consoltdated Gold 
Frelds Plcv Mrnorco SA, AJ, 83 (1989), p 923 (on whlch see Mann, ICLQ,  39 (1990). pp410-12) 
See generally § 110, n 9, para3 2 and 3 

" See generally on the extra-terrltonal apphcatron of antl-trust laws: Haight, Yale LJ, 63 (1954), pp  
639-54, Whltney, rbrd, pp 655-62, Ollver, AJ, 51 (1957), pp 380-85; Jennlngs, BY, 33 (1957), 
pp  146-75; Neale, The Antr-Tru,t Laws of the USA (1960). ch X ,  Verqljl, Neth ILR, 8 (1961), 
pp3-30, Schlochauer, Dre L ~ t r ~ r e r n ~ o r r a l e  Wtrkung vorr Hobettsakten nach den1 offentlrchen 
Recht und nach Irrternutronalern Retht (1962). van H e ~ k e ,  Hag K, 106 (1962), 11, pp 253-356, 
Barnard In Compuratrve Aspects of Antr-frust Law tn the Unrted States, the Unrted Krngdom 
and  the European Communrty (1963), ICLQ Suppl Publlcatlon N o  6 , p p  95-116; F A  Mann, 
Hag R, 111 (1964), I, pp 95-108, and 132 (1971). I, pp  162-5, ILA, Report of Slst Conference 
(1964), pp 304-592; ILA, Report of I2nd Conference (1966), pp 26-142; ILA, Report of S3rd 
Conference (1968), pp 337-404, ILA, Report of 14th Conference (1970), pp  151-246; ILA, 
Report of ,Sth Conference (1972), pp 107-75; Raymond, AJ, 61 (1967), pp 558-70; Whlteman, 
Drgest, 6, pp 118-60,I-eltham 111 Internatror~uland Comparatrue Law m rhe Commonwealth (ed 
Wllson, 1968), Goldman, Hag R, 128 (1969), 111, pp 631-727, Rahl (ed), Common Market and 
Amerrcan Antr-trust (IWO), Ialk, The Status ofLaw m InternatrorralSoctety (1970). pp 265-325, 
Akehurst, BY, 46 (1972-73), pp 190-21, Lowenfeld, Hag R, 163 (1979). 11, pp 311, 373-411, 
Meal and Trachtman, Harv ILJ, 20 (1979), pp 583,601-27, Jacobs, The Internatronal Lawyer, 13 
(1979), pp 645-65; GIII, rbrd, pp 607-17, Grlffin (ed), Perspectives on the Extra-Temtorral 
Applrcatron of US Anti-Trust and other Laws (1979), Meng, ZoV, 41 (1981), pp 469-512, 
Huntley, ICLQ,  30 (1981), pp 213-33, Sornara~ah, ICLQ, 31 (1982), ppl27-49, Castel, Hag R, 
179 (1983), I, pp  9-144, Lowe, Extra-Terrrtortal Jurrsdrctron (1983), and In Internatronal 
Economrc Law and  Developtng States (ed Fox, 1988), pp 47-61, Gerber, AJ, 77 (1983), pp 
521-55 (as to the extra-terrrtorlal apphcatlon of German antl-trust laws); Olmstead (ed), 
Extra-Terrrtorral Appltcatron of Laws and Responses Thereto (1984), Meesen, AJ, 78 (1984), pp 
783-810, Kuyper, ICLQ, 33 (1984), pp 1013-21, Focsaneanu, AFDI, 27 (1981), pp 628-52, 
Restatement (Third), I, pp 282-95, Barlow, Avtatton Antr-Trust (1988), Rlgaux, Hag R, 213 
(1989), 1, pp 292-334. As to the v ~ w ~  of the Brltlsh Government see eg UKMIL, BY, 52 (1981), 
pp 459-60, and BY, 53 (1982), pp 155-7, and statements referred to at nn 48, 49. 

'' ~ ; e §  137, n 13. 
45 The UK has generally been opposed to the 'effects' prrnclple (see eg the drde memotre submitted 

to the Comrn~ss~on of the European Communltles In 1969: BPIL (1967), pp 58-60) notwlth- 
standlng the occas~onal suggestion to the contrary, at least lf the effects are substantlai (eg the 
statement by the Attorney-General durlng debates on the Shlpplng Contracts and Commercial 
Documents Bill: Parltamentaty Debates (Commons), vol698, col 1280 (15 July 1964) See also 
UKMIL, BY, 55 (1984), p 539 



476 Position of the states in international law 

nations, to  justify the assertion of extra-temitorial authority'." By balancing the 
competing interests of the states concerned in this way some of the more seriout 
excesses of an effects doctrine may in practice be avoided in particular cases, 
although objections of principle are still likely to remain. 

With any assertion of criminal jurisdiction in relation to conduct of alienP7 in 
a foreign state there is a danger of infringing the sovereign rights of that state to 
regulate matters taking place in its territory; in extreme cases the assertion of 
jurisdiction may infringe the principles of non-intervention, and the sovereign 
equality of states. This applies to jurisdiction asserted on the basis of the 'effects' 
principle as well as to  jurisdiction asserted on other bases, although the doubtful 
international legality of the former makes states particularly sensitive to en- 
croachments upon their sovereign rights on that basis. There comes a point, 
which cannot be precisely defined in general terms, at which the application of a 
state's criminal law to the activities of foreigners in a foreign state involves an 
infringement of the territorial sovereignty and jurisdiction of the foreign state to 
which it may properly object. Thus the United Kingdom concluded that, at least 
in some circumstances, that point was reached with regard to  the anti-trust 
shipping laws of the United States; in the Shipping Contracts and Commercial 
Documents Act 1964 powers were taken to prohibit compliance with certain 
foreign requirements to produce commercial documents if it appears that the 
requirement constitutes 'an infringement of the jurisdiction which, under inter- 
national law, belongs to  the UK' (s 2).'* In the face of continuing assertions by 

-- 

J6 Timberlane Lumber Co v Bank of America (1976-77), ILR, 66, p 270 (on which see Roelofs, 
Haw ILJ, 18 (1977), pp 701-3). See also the later stage in thesamelitigation, AJ, 79 (1985),p 735; 
Mannington Mills Inc v Congoleum Corpn (1979), ILR, 66, p 487 (and comment by Rauner, 
Haw ILJ, 20 (1979), pp  667-75); Dominicus American Bohio v Gu&and Western IndustriesInc 
(1979), ILR, 66,,p 378; Laker Airways Ltd v Pan American WorldAirways, ILM, 23 (1984), pp 
748,751 (on wh~ch  see comment by Wassermann, Haw ILJ, 26 (1985), pp 201-8); U S v  Bankof 
Nova Scotia (1984) 740 F 2d 817 (and see Zabel, H a w  ILJ, 26 (1985), pp 574-7); Graco Incv 
Kremlin Incand SKM, ILM, 23 (1984), p 757; Remington Products Incv North American Philips 
Corpn, AJ, 80 (1986), p 664. But an interest balancing approach may be rejected where the 
interests to be balanced are principally political: LakerAimays Ltd v Sabena, AJ, 78 (1984), p 
666. See generally Restatement (Third), i, pp 248-51. 

" As to the ~os i t i on  in this respect of nationals of the state exercising jurisdiction the position is 
similar: see C 138. 

48 For camme; on the Act, see Mann, ICLQ, 13 (1964), pp 1460-5. See also BPlL (1964), pp 
146-55. For parliamentary discussion at an earlier stage of the dispute with the USA, see UK 
Contemporary Practice (1962-I), PP 15-18. . A. 

The application of US laws, and in particular the making of orders for the production of 
documents held outside the US, under s 21 of the US Shipping Act of 1916 (as amended), led to a 
serious difference of opinion between the US and a number of other states besides the UK. 
Discussion within the framework of the O E C D  resulted in a settlement of the matter, on the 
basis that the 14 states concerned were willing to assist the US to obtain certain of the documents 
and information it sought and that the US was willing not to proceed with the enforcement of the 
orders still outstanding: see BPIL (1964), pp 155-7. For protests made by several foreign statesto 
the USA, see ILA, Report of the IIst Conference (1964), pp 403-6, 577-84. Many of the cases 
referred to at n 41 involve orders for the production of documents held abroad. For the 
requirement of the UK Government that the Anglo-Iranian Oil C o  should not accede to any 
request by the US authorities for the production of documents outside the US and not relating to 
business in the US, see Re Investigation of WorldArrangements, ILR, 19 (1952), pp 197,198, and 
ILA, Report of the Ilst  Conference (1964), pp 569-73. 

As to judicial cooperation over the requests for the production of documentary evidence see 
§ 143, n 6. 
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United States courts and regulatory authorities of the right t o  apply United 
States anti-trust legislation in relation to extra-territorial activities of fore~gn 
nationals, the defensive effects of that Act were extended and strengthened in the 
Protection of Trading Interests Act 1980;~ which superseded and repealed the 
earlier Act. Even where a court has undoubted jurisdiction over a foreign 
defendant, as where he is resident in the state of the forum, its orders to  the 
defendant to pursue a certain course of conduct in a foreign state o r  to produce 
documents held there may be open to challenge if they involve an infringement 
of the foreign state's jurisdictional soverei E nty, including a breach of its criminal 
laws relating to  conduct on its territory.5 Attempts to  regulate in this way the 
conduct of foreigners abroad can create serious difficulties in international law, 
as was well illustrated by the dispute which arose over measures taken by the 
United States of America in 1981 and 1982, in response to  the imposition of 
martial law in Poland, to  prohibit dealings on  a number of specified matters with 
the Soviet Union: this prohibition applied in particular to  supplies of material for 
the construction of a gas pipeline from Siberia to  Europe, and covered material 

' 9  For a summary of the reasons gtvtng rtse to the need for thls legtslat~on, see Parllamentav 
Debates (Commons), vol 973, colr 1533-46 (15 November 1979); see also UKMIL, BY, 50 
(1979), pp 357-65, and 51 (1980). pp 444-9 For comment on the Act see Manntck, Haw ILJ, 20 
(1981), pp 727-35; Huntley, ICLQ, 30 (1981), pp 213-33, Lowe, AJ, 75 (1981), pp 257-82, 
Lowenfeld, tbrd, pp 629-38 For US expression of concern at the Act, see ILM, 21 (1982), p 840, 
and for the UK iisponse see rbtd, p 847. 

For the exerctse in 1983 of the powers conferred by the Act In relation to US inqutries Into 
alleged practices concerning ~nternat~onal alr transport see UKMIL, BY, 54 (1983), pp 484-7. 
For a ltst of occastons when orders or d~rect~ons  have been made under the Act, see UKMIL, BY, 
58 (1987), pp 589-90 
See § 138, n 15 The ltne of dectstons there ctted has occastoned the protecttve leg~slat~on passed 
by several states, such as the Shtpptng Contracts and Commercial Documents Act 1964 enacted 
In the UK (later replaced by the Protect1011 of Tradmg Interests Act 1980 see above, ln text) and 
the Busmess Records Protection Act 1950 enacted tn Canada In response to the Canadlan 
InternatronalPaper Case (1947) 72 E SuppllOl3 See also the later Canadtan statute, the Foretgn 
Extra-terrttonal Measures Act 1984 (ILM, 24 (1985), p 794), theswed~sh law of 13 May 1966, the 
Norwegtan law of 16 June 1967, the Etnntsh law of 4 January 1968, leglslatton enacted tn 
Australta as the Fore~gn Proceedtngs (Prohtbttton of Certatn Ev~dence) Act 1976, Foretgn 
Ann-trust Judgments (Restrtct~on of Enforcement) Act 1979 (ILM, 18 (1979), p 869, and on 
wh~ch see Nakamura, Haw ILJ, 20 (1979). pp 663-7), and Foretgn Proceedtngs (Excess of 
Junsdlction) Act 1984, repealtng and replactng the earlter Acts (ILM, 23 (1984), p 1038, wtth 
comment by Eure, Haw ILJ, 26 (1985), pp 578-84), the French law of 1980, on whtch see 
Herzog, AJ, 75 (1981), pp 382-6, and Graco Incv Kremltn Incand SKM, ILM, 23 (1984), p 757, 
and EEC Regulation 2641/84 adopted by the Councd of M~nrsters of the European Communl- 
ttes In 1984 (ILM, 23 (1984), p 1419) I 

The more excesstve asseruons of US l u r ~ a d t ~ t ~ o n  have been countered by jud~ctal as well as 
leg~slat~ve actlon In other states In UI v hperral Chrrnctal lndurtrres (1952) 1. Suppl 215 an 
Amertcan court ordered ICI t o  t a k ~  certatn aLtlon In the U K  a f f e ~ t t n ~  some patents wh~ch lC1 
had a s~gned  to Brtttsh Ny Ion 4ptnttcr\, but ihc latter sought and ohtalned from a B r ~ t ~ s h  court an 
rnjunctton restratntng IC1 Irt)rn carrytng out the order of the A~nertcan court Brrtrsh Nylon 
Sptnners Ltd v lmpertal Chemrtul lndu>trres Ltd [ 19531 1 Ch 19 See also R I ~  ftnto Lrnc Corpn v 
Westrnghouse Electrrc Corpn [I9781 AC 547, on wh~ch see 'X', ICLQ, 27 (1978), pp 496-50, 
Crawford, BY, 49 (1978), pp 282-5, Kraft, Haw ILJ, 21 (1980), pp 515-23 (on related ltt~gatton 
In the USA), X AG v A Bank [I9831 2 All ER 464 See also to slm~lar effect to that of the 
West~n~house case, Gulf 011 C o p  v Gulf Canada Ltd, declded by the Supreme Court of 
Canada: (1980) 31 NR 451, Re Grand J u v  Subpoenas for Bank Records, ILM, 22 (1983), p 740, 
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be . subject . in some degree to  the jurisdiction of the states of which they are 
nationals. 

The state in which the aircraft is registered, and the nationality of which the 
aircraft is for most purposes regarded as having$ will also have a claim to 
iurisdiction: there has not, however, developed a clear rule that the law of that 
state applies on board the  aircraft in the sake  way as the law of the flag state 
applies on board ships,5 and the extent to  which a state's laws apply to events 
occurring on board an aircraft registered in its territory has been largely left to 
states to  determine for themselves. Thus not only may several states have 
concurrent claims to jurisdiction, but it may happen that n o  state has jurisdiction 
over a particular i n ~ i d e n t . ~  

In an attempt to  establish some agreed rules in this area the Tokyo Convention 
on Offences and certain other Acts Committed on Board Aircraft was concluded 
in 1963.7 The Convention applies in respect of offences against penal law and acts 
which jeopardise the safety of the aircraft o r  of persons or  property thereon or 
which jeopardise good order and discipline aboard; and it applies when the 
aircraft, being registered in a contracting state,' is in flight o r  on the surface of the 

' SeeS221. 
See McNair, Law of the Air (3rd ed, 1964), pp 259-71. See also Air Line Stewards and 
Stewardesses Association Internationalv Northwest Airlines Inc (1959), ILR, 28, p 115, and Air 
Line Stewardsand Stewardesses Association Internationalv Trans WorldAirlines Inc, ibid, p 125. 
R v Martin [I9561 2 Q B  272; US v Cordova (1950) 89 F Suppl298; Chumney v Nixon, AJ, 74 
(1980), p 9935; cf R v Naylor [I9621 2 Q B  527. See also Decision No R(S) 8/59) (1958), ILR,27, p 
115, holding an aircraft not to be part of the territory of the state of registration. See also Air India 
v Wiggins [I9801 1 All ER 192, as to an offence committed on board a foreign aircraft en route to a 
destination in the UK; and UKMIL, BY, 53 (1982), p 453. 

See generally as to the position in the UK, McNair, Law of the Air (3rd ed, 1964), ch 9; 
Shawcross and Beaumont, Air Law (4th ed, 1977), ch 11. Akehurst, BY, 46 (1972-73), at p 162, 
cites examples of wide claims to jurisdiction made by several states in relation to crimes 
committed on board aircraft, including 'passive personality' (see § 139, nn 33-6) and jurisdiction 
based on the state being the next landing place after the commission of the offence. 

As to jurisdiction over persons on board an aircraft landing in distress, see Dugard, ICLQ, 30 
(1981), pp 902-5, commenting on Nkondo v Minister of Police, 1980(2) SA 894. As to the local 
state's jurisdiction over persons or goods on an aircraft in transit through its territory see 
Kamolpraimpna (1971), ILR, 72, p 671; Orsini (1975), ILR, 73, p 661; and Males (1973), ILR, p 
698. See also Annex 9 to the Chicago Convention on International Civil Aviation 1944 (on which 
see generally § 220). 
UNTS 704, p 219; TS NO 126 (1969). See generally Fitzgerald, Can YBIL, 1 (1963), pp 230-51, 
and 2 (1964), pp 191-204; Hirano,]apanese Annualof International Law, 8 (1964), pp 44-59; 
Boyle and Pulsifier,]ournal ofAir Law and Commerce, 30 (1964), pp 305-54; Johnson, Rightsin 
Airspace (1965), pp 74-9; Mendelsohn, Vir Law Rev, 53 (1967), p 509ff; Denaro,]ournal of Air 
Law and Commerce, 35 (1969), pp 171-203; Richard, La Convention de Tokyo (1971); Shubber, 
jurisdiction over Crimes on Board Aircraft (1973). 

The Convention was given effect in the UK by theTokyo Convention Act 1967 (on which see 
Samuel, BY, 42 (1967), pp 271-7); see also the Aviation Security Act 1982. O n  the US legislation 
giving effect to the Convention, see Lissitzyn, AJ, 67 (1973), pp 306-13. 
The Tokyo Convention, and the later Hague and Montreal Conventions (discussed below, in the 
text), make special provision for those cases where states establish joint air transport operating 
organisations o r  international operating agencies which operate, aircraft subject to joint or 
international registration: the states are to designate for each aircraft the state which is to exercise 
jurisdiction and have the attributes of registration for purposes of :the Convention in question. 

Jurisdiction 481 

high seas or of any other area outside the territory of any state.9 Article 3 of the 
Convention provides that the state of registration of the aircraft is competent to 
exercise jurisdiction over offences and acts committed on board, and obliges each 
contracting state to  take the necessary measures to establid its jurisdiction on 
that basis. The Convention does not, however, exclude any criminal jurisdiction 
exercised in accordance with national law. Under Article 4 a contracting state 
which is not the state of registrationlo may not interfere with an aircraft in flight 
in order to  exercise its criminal jurisdiction over an offence committed on board 
unless the offence has effect on the territory of that state, o r  the offence has been 
committed by or  against a national o r  permanent resident of that state, o r  the 
offence is against the security of that state, o r  the offence consists of a breach of 
any rules o r  regulations relating to flight o r  manoeuvre of aircraft in force in that 
state, o r  the exercise of jurisdiction is necessary to ensure the observance of the 
obligation of that state under a multilateral international agreement. Article 16 
provides that for purposes of extradition offences committed on aircraft reg- 
istered in a contracting state shall be treated as if they had been committed not 
only in the place in which they have occurred but also in the territory of the state 
of registration of the aircraft. The Convention also provides for extensive powers 
of an aircraft commander, including powers to restrain persons reasonably 
suspected of having committed or  being about to  commit an offence or act to 
which the Convention applies, to disembark them and to deliver them to the 
competent authorities of a contracting state; and also provides for corresponding 
powers and duties on the part of the state where a person had been disembarked 
or to  whose authorities he has been delivered. The Convention does not apply to 
aircraft used in military, customs or  police services. 

The Tokyo Convention contained only a modest provision about the unlawful 
seizure of aircraft, requiring contracting states to take 'all appropriate measures' 
to restore control of the aircraft to its lawful commander o r  to  preserve his 
control of the aircraft, and, where a hijacked aircraft lands in a contracting state, 
to permit its passengers and crew to continue their journey and to return the 

the circumstances permitting the exercise of 

limited the Article to the state in whose airspace the offence w 
was eventually deleted; it may be considered that the former 
wording of the provision (which contains certain pointers to th 

conflicts of jurisdiction). 
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aircraft and its cargo to the ersons lawfully entitled to  possession. The con- ? tinued hijacking of aircraft,' however, called for more comprehensive provi- 
sions, and in 1970 the Hague Convention for the Suppression of Unlawful 
Seizure of Aircraft was c ~ n c l u d e d . ' ~  This, in Article 9, repeated the substance of 
the Tokyo Convention provision, and added others. Under Article 1 of the 1970 
Convention it is an offence for any person on board an aircraft in flight, 

For a list of cases of hijacking of aircraft from 1948 until the end of 1972, see Shubber, Jurisdiction 
over Crimes on Board Aircraft (1973), App 11, pp 344-53. 

For discussion within the U N  of certain hijacking incidents, see UNYB (1969), pp 792-5; ibid 
(1970), pp 262-4, 803-5; ibid (1972), pp 223-4; GA Res 2551 (XXIV) (1969), 2645 (XXV) 
(1970), and SC Res 286 (1970). See also the resolutions of the ICAO Council and Assembly in 
1970: AJ, 65 (1971), pp 452,453, and see Mankiewicz, ILA, Report ofthe 14th Conference (1970), 
pp 385-404. As to the hijacking incidents leading to military action at Entebbe and Mogadishu 
airports in 1976 and 1977, see 5 131, n 11, and § 130, n 11. 

Several cases arising out of the hijacking of aircraft have come before national courts, many 
involving claims under insurance policies for injury o r  loss suffered as a result: see eg Husserlv 
Swiss Air Transport Co  Ltd, AJ, 67 (1973). p 549; Herman v Trans World Airways Inc, ibid, p 
550; Pan American WorldAirways Incv Aetna Casualty andSurety Co,  ILM, 12 (1973), p 1445; 
US v Busic, AJ, 73 (1979), p 685; Public Prosecutor v Janos V (1972), ILR, 71, p 229; Public 
Prosecutor v SHI (1974). ILR, p 162. See also the proceedings before the ICJ in AppealRelating 
to the Jurisdiction of the ICAO Council (India v Pakistan), ICJ Rep (1972). p 46, and UNYB 
(1971), p 144. 

A hijacker of an aircraft may nevertheless be entitled to refugee status in the state to which he 
diverted the aircraft: Antonin L v Federal Republic of Germany (1979), ILR, 80, p 674. 

l 2  UNTS, 860, p 105; TS No  39 (1972). O n  the Hague Convention, and on hijacking of aircraft 
generally, see Shubber, BY, 43 (1968-69), pp 193-205, and ICLQ, 22 (1973),pp687-726; Evans, 
AJ, 63 (1969), pp 695-710, and AJ, 67 (1973), pp 641-71; Fitzgerald, Can YBIL, 7 (1969), pp 
269-97; Mankiewicz, AFDI, 15 (1969), pp 462-89; Guillaume, AFDI, 16 (1970), pp 35-61; 
Johnson in ILA, Report of the 14th Conference (1970), pp 730-5; Mankiewicz, ibid, pp.336-65; 
Nys, ibid, pp 366-84; McWhinney, Annuaire, 54 (1971), pp 520-696, and (ed) Aerial Prracyand 
International Law (1971), and Hag R, 138 (1973), i, pp 263-369; Cheng,Journal of the Royal 
Aeronautical Society, 76 (1972), pp 529-35; Green, Alberta Law Rev, 10 (1972), pp 72-88; 
Glaser, RG, 76 (1972), pp 12-35; Faller, Gewaltsame Flugzeugentfiihrungen aus Volkerrech- 
tlicher Sicht (1972); Agrawala, Airnaft Hijacking and International Law (1973); Sundberg in 
International Criminal Law (eds Bassiouni and Nanda, vol 2, 1973), pp 478-90; Poulantzas, 
Anglo-Am Law Rev, 2 (1973), pp 4-46; Joyner, Aerial Hijacking as an International Crime 
(1974); Abeyratne, ICLQ, 33 (1984),pp 596-613. See also, more generally as to terrorism, § 122, 
n 42ff. .. -.. 

The Convention was given effect in the UK by the Hijacking Act 1971, later repealed and 
replaced by the Aviation Security Act 1982. For anti-hijacking legislation enacted in Brazil 
and Mexico, see AJ, 64 (1970), p 492; in the GDR and the USSR, ILM, 12 (1973), pp 1158,1160; 
and in the USA, ILM, 13 (1974), p 1515. Under the Diplomatic Security and Anti-Terrorism Act 
1986 US courts have jurisdiction over anyone found in the USA who abroad kills a US national, 
with the intention of coercing, intimidating or retaliating against a government or civilian 
population. See also n 13. 

For a bilateral agreement on hijacking of aircraft see the exchange of letters between the USA 
and Cuba, ILM, 13 (1974), p 370. For certain proposals, including amendment of the Chicago 
Convention on Civil Aviation 1944, to make more effective the legal provisions against hijack- 
ing, see ILM, 13 (1974), pp 377-91. See also § 122, n 48, as to the Bonn Declaration on Hijacking 
1978. 

Note also the interception by US military aircraft of an Egyptian aircraft in international 
airspace carrying members of the Palestine Liberation Organisation believed to have been 
engaged in terrorist activities against US interests and nationals, particularly the Achrlle Lauro 
incident (see § 305): see RG, 90 (1986), pp 425-7, and Borkowski, Haw ILJ, 27 (1986), pp 
761-71. 
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unlawfully by force or  threat thereof o r  by any other form of intimidation, to 
seize or exercise control of that aircraft; it is also an offence to attempt to perform 
any such act o r  to be an accomplice of a person who performs or  attempts to 
perform any such act. Each contracting state undertakes in Article 2 to  make the 
offence punishable by severe penalties. Under Article 4 each contracting state 
must also take the necessary measures to  establish its jurisdiction over the 
offence, and any other act of violence against passengers or crew committed by 
the alleged offender in connection with the offence, when (a) the offence is 
committed on board an aircraft registered in that state, (b) thelaircraft on board 
which the offence is committed lands in its territory with the alleged offender 
still on board, (c) the offence is committed on board an aircraft leased without a 
crew to a lessee who has his principal place of business or, if he has none, his 
permanent residence in that state, o r  (d) the alleged offender is present in its 
territory and it does not extradite him to any of the states referred to in (a), (b) or 
(c)." The Convention does not, however, exclude any jurisdiction exercised in 
accordance with national law. Under Article 7 a contracting state in which an 
alleged offender is found must either extradite him or submit the case to its 
competent authorities for the purpose of prosecution, whether o r  not the offence 
was committed in its territory. Article 8 deems the offence to be included in 
existing extradition treaties between contracting states, and obliges contracting 
states to include it in extradit~on treaties concluded between them in the future; ~t 

further allows contracting states whlch make extrad~tion conditional on the 
existence of a treaty the optlon of considering the Convention as the legal basis 
for extradition in respect of the offence; finally, the Article provides for the 
offence to be treated, for extradition purposes, as if it had been committed not 
only where it in fact occurred but also in the territories of the states required to 
establish their jurisdiction in the circumstances referred to in (a), (b) and (c) 
above. 

T o  counter acts of sabotage against aircraft a further Convention, for the 
Suppression of Unlawful Acts against the Safety of Civil Aviation, was con- 
cluded at Montreal in 1971 ." This follows a pattern similar to that of the Hague 
Convention. Article 1 defines the offences with which the Convention deals,I5 
broadly speaking acts of sabotage likely to  endanger the safety of the aircraft. 
Under Article 3 each contracting state undertakes to  make the listed offences 
punishable by severe penalties. Article 5 requires each contracting state to take 
the necessary measures to establish its jurisdiction over the offence when it is 

In 1989 I.awa~ Yun~s wab conv~cted ~n the USA under the A~rcratt Sabotage Act wh~ch 
~mplemented the Hague Convcnt~on, In rerpeLt of the h~rackmg and subsequent destruct~on of a 
Jordanian amraft at Be~rut alrport ~n 1985, some US nat~onals bemg among the hostages See 
generally Lowenfeld, AJ, 84 (1990), pp 444-93, Abramovsky, Yale JIL, 15 (1990), pp 121-61, 
Schuert~, Haw ILJ, 29 (1988), pp 499-531, and with p a r t d a r  reference to the circumstances of 
Yun~s'  selzure on the h ~ g h  seas,rbrd, pp 500-2.523-4, and KG, 92 (1988), p 125, Unrted Starer v 
Younrs, AJ, 83 (1989), p 94, KG, 93 (1989), p 670, Wegner, Law and I'oltcy m Internatronal 
Bwsmess, 22 (1991), pp 409-40. 
TS No 10(1974);ILM, 10(1971),p 1151 SeeMank~ew~c~ ,  AIDI,  17(1971$,pp 855-75,Thomas 
and Klrby, ICLQ, 22 (1973), pp 163-72. The Convent~on wab glven effect In the UK by the 
Protect~on of A~rcraft Act 1973, later repealed and replaced by the A v ~ a t ~ o n  Secur~ty Act 1982 
Article 1 must be read w ~ t h  Art 4, wh~ch  qualifier the extent to wh~ch the Convent~on appl~es to .....--- ~ - - ~  

certain of the offences defined in Art 1. 
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committed in the territory of that state, and also in circumstances broadly the 
same as those stipulated in Article 4 of the Hague Convention. Similarly, Article 
5 does not exclude any criminal jurisdiction exercised in accordance with nation- 
al law. The Convention, in Articles 7 and 8, also lays d o w ~  in respect of 
extradition, provisions similar to those in the Hague Convention. The 1971 
Montreal Convention was supplemented by a Protocol for the Suppression of 
Unlawful Acts of Violence at Airports Serving International Civil Aviation, 
concluded at Montreal in 1988.'6 

§ 142 Warsaw and Rome Conventions Mention may also be made of other 
multilateral conventions which deal with matters arising from the international 
operation of aircraft, though principally concerned with questions of private law 
and of private international law. 

The Warsaw Convention for the Unification of Certain Rules regarding 
International Air Transport 1929 has the object of laying down uniform rules 
governing the liability of the carrier where damage or injury is sustained during 
international carriage.' 

The Rome Convention on Damage caused by Foreign Aircraft to Third 
Parties OII the Surface 1952 established a system of absolute liability of o erators 
for damage to third parties on the surface, caused by foreign aircraft. 5' 

$143 Legal cooperation and assistance If a state has exercised its jurisdiction 
within the limits acknowledged by international law, other states will in 
appropriate circumstances usually be willing to accept the results flowing from 
that exercise of jurisdiction.' Thus, when the courts of a state have before them a 
case involving a foreign element, they will often apply laws enacted by a foreign 
state; and judgments of the courts of one state are often recognised and enforced 
in another. Such matters are primarily regulated in accordance with each state's 

l 6  ILM, 27 (1988), p 627. See § 122, n 57. 
I UNTS, 137, p 11; TS N o  11 (1933); Cmd 4284; BFSP, 134 (1931), p 406. The Warsaw 

Convention was amended by the Hague Protocol 1955, TS N o  62 (1967), and supplemented by 
the Guadalajara Convention 1961, TS N o  23 (1964); UNTS, 500, p 31, which extends the 
application of the Warsaw Convention to an actual carrier who was not a party to the contract of 
carriage. O n  the four Protocols adopted at Montreal in 1975, see Mankiewitz, AFDI, 21 (1975), 
pp  784-91. See Goedhuis, La Convention de  Varsovie (1933); also, NationalAir Legislation and 
the Warsaw Conventton (1937); Sack, Air Law Review, 4 (1933), pp 345-88; Skubiszewski, Rev 
Beige (1967), pp 69-83; Bin Cheng, Zeitschrift fiir Luft- und Weltraumrecht (1989), pp 319-44, 
and (1990), pp 3-39; in the UK, see Carriage by Air Act 1932 (22 & 23 Geo 5 c 36), as repealed 
and replaced by the Carriage by Air Act 1961, as amended by the Carriage by Air and Road Act 
1979. 

S& also Grein v Imperial Airways Ltd [I9371 1 KB 50; McNair, Law of theAir(3rd ed, 1964), 
pp  198ff. 
AJ, 52 (1958), p 593. This replaced a convention of 1933. See Wilberforce, ICLQ, 2 (1953), pp 
90-97; also Rinck, JoumalofAir Law and Commerce, 28 (1961-62),pp 405-17; Brown, ibid, pp 
418-43. This convention at the time of writing had only 22 parties, none of them of major 
importance in civil aviation. 

See in particular § 112, as to the reluctance of courts to question foreign 'acts of State' 

rules of private international law. Where a state or its courts have acted contrary 
to international law, including the rules relating to the exercise of jurisdiction, 
other states are in international law entitled (but not compelled) to refuse to give 
any effect to the illegal act,' o r  to claim damages (as France did in the Lotus case).) 
In practice most states, in their rules of private international law, ensure that a 
foreign state's laws and decisions which exceed the limits of jurisdiction permit- 
ted by international law are not recognised or  enforced abroad.' However, rules 
of private international law often prescribe non-recognition ornon-enforcement 
for reasons other than that an act is contrary to international law; accordingly, 
the refusal of one state to accept or apply another's laws or judicial decisions does 
not necessarily mean that the state considers them to have been made or delivered 
in violation of international law in or of rules relating to the extent of 
jurisdiction in particular. 

Increasing travel, transactions and communications between people in two or 
more states have led many states to adopt laws and concl'pde bilateral and 
multilateral treaties regulating various aspects of judicial and legal cooperation 
between states. Thus there are many treaties providing for the mutual recogni- 
tion and enforcement of civil and commercial judgments,5 and facilitating the 
taking of evidence in one state for use in proceedings before the courts of 

See j 140. 
O n  the re la t~onshi~ between pr~vate ~nternat~onal law and rules of international law relatlng to 
junsd~ction, see Mann, Hag R, 111 (1964), I, at pp 17-22, 54-62 
See eg the Convention between the Nord~c  States regardmg the Recognrt~on and Enforcement of 
Judgments 1932 (LNTS, 139, p 165), the Hague Convention on the Recognmon and Enforce- 
ment of Forergn Judgments In Civd and Commerctal Matters 1971, the Brussels Convenuon on 
Jurisd~ctlon and the Enforcement of C lv~ l  and Commerc~al Judgments 1968 between member 
states of the EEC (ILM, 8 (1969), p 229), the Convent~on of 1978 providing for the accession of 
thosestates whlch becamemembers of the EECm 1973 (TS N o  10 (1988); ILM, 18 (1979),p 8, on 
wh~ch  see Kaye, Ctvtljurtsdzct~on and  Enforcement of Foretgn Jrrdgments (1987)), the Conven- 
tlons of 1982 and 1989 prowding for the accesston of Greece (ETS N o  46 (1983)), and Spaln and 
Portugal (ETS N o  21 (1991), ILM, 29 (1990), p 1413, wnh explanatory Report on the 1989 
accesston Convention at p 1470), and the Lugano Conventlon of 1988 extending the principles of 
the Brussels Convent~on to member states of E n A  as well as EEC states (ILM, 28 (1989), p 620, 
wlth explanatory Report at ILM, 29 (1990), p 1481, and see Mlnor, CML Rev, 27 (1990), pp 
507-19), the Inter-American Conventlon on Extra-terr~torial Vahd~ty of Fore~gn Judgments 
and Arbmal Awards 1979 (ILM, 18 (1979), p 1224), and the Inter-Amer~can Conventlon on 
Jur~sd~ctlon In the Internat~onal Sphere for the Extra-territorial Valldlty of Judgments (ILM, 24 
(1985), p 468). Many such bilateral conventions have been concluded. those concluded by the 
UK follow a enerally slmllar pattern, eg those concluded wlth the Netherlands In 1967 (TS No  
97 (1969)) anf  Israel In 1970 (TS N o  2 (1970)) Apart from such mult~lateral and b~lateral treaties 
the laws of most states provide for the recognltlon, w~thin  lrmlts lald down by the nat~onal law, of 
c ~ v d  and commercral judgments gwen in other states. 

See generally on enforcement of foregn pdgments von Mehren, Hag R, 167 (1980), 11, pp 
9-112; Dlcey and Morris, pp 418-533, Restatement (Thtrd), I, pp 591-628, ColLer, Conflrct of 
Laws (1987), pp 93-133. O n  recognition and enforcement of fore~gn arbitral awards, see 
Luzzatto, Hag R, 157 (1977), iv, pp 9,66-86; Bowett, Hag R, 180 (1983). il, pp 216-21 ; Brotons, 
Hag R, 184 (1984), 1, pp 169-354, D~cey and Morris, pp 534-93, Restatement (Thrrd), I, pp 
629-41, Convention on the Recognltlon and Enforcement of Foreign Arbitral Awards 1958 

See § 139, nn 41, 52, as to cooprratlve agreements on enforcemen 
control and anti-trust matters. See also § 119, n 11, as to the exerclse 
wtthln the terrltory of another, w ~ t h  the latter's consent. 
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a n ~ t h e r . ~  Treaties have also been concluded dealing with the extradition of 
accused persons from one state to stand trial in another,' other forms of mutual 
assistance in criminal  matter^,^ the transfer of criminal proceedings from one 

Courts in different states also assist each other in such matters as the taking of evidence. As to 
'letters of request' ('letters rogatory') in English law, see Dicey and Morris, pp 201,204-9; the 
Evidence (Proceedings in Other Jurisdictions) Act 1975; Rw Tinto Zinc Corpn v Westinghouse 
Electric Corpn [I9781 A C  547. As to the grant of powers in English law for UK authorities to 
carry out certain inquiries into companies in the UK at the request of foreign regulatory 
authorities, see the Companies Act 1989, ss 82-91. Among several similar bilateral conventions 
concluded by the UK on mutual assistance regarding legal proceedings in civil and commercial 
matters, see those with the Netherlands in 1932 (TS N o  24 (1933)) and Israel in 1966 (TS No  2 
(1968)). 

See also the Hague Convention on the Taking of Evidence Abroad in Civil and Commercial 
Matters 1970 (TS N o  20 (1977)), laying down procedures for taking evidence abroad. But note 
Art 12 allowing a state to refuse enforcement of letters rogatory where its sovereignty would 
thereby be prejudiced; see also, for the UK, s 4 of the Protection of Trading Interests Act 1980, 
precluding a UK Court from giving effect, under the Evidence (Proceedings in other Jurisdic- 
tions) Act 1975, to a request issued by an overseas court if the request infringes the jurisdiction of 
the UK or is otherwise prejudicial to the sovereignty of the UK. The US Supreme Court has held 
that the procedures prescribed by the Convention are not exclusive or mandatory, and the 
procedures of the forum state relating to discovery of documentary evidence abroad may still be 
used, the choice of resorting to the Convention's procedures beingbased on what is reasinablein 
the light of the facts, the sovereign interests involved, and the likelihood that resort to anv other 
procgdure might prove ineffectiie, this examination of the interests involved being c a ~ ~ e d f o r  by 
considerations of international comity: SociitP Nationale Industrielle Aerospatiale v US District 
Cowt  for the Southern District of Iowa (1 987), ILM, 26 (1 987), p 1021. The same court later held 
that service on a foreign company's subsidiary within the forum state was valid service on the 
foreign company without the need to effect service on it under the Hague Convention: Volkr- 
wagenwerk AG v Schlunk, ILM, 26 (1987), p 1092, on which see Leiner, Journalof World Trade 
Law, 23 (1989), N o  1, pp 37-46; White, Harv ILJ, 30 (1989), pp  277-86. 

See also Restatement (Third), i, pp 525-56; the Hague Convention on the Service Abroad of 
Judicial and Extra-Judicial Documents in Civil and Commercial Matters 1956 (UNTS, 658, p 
163); Inter-American Convention on Taking of Evidence Abroad in Civil and Commercial 
Matters 1975, with Additional Protocol 1984; Inter-American Convention on Letters Rogatory 
1975, with Additional Protocol 1979 (on which see AJ, 81 (1987), pp 197-9); the European 
Convention on the Obtaining Abroad of Information and Evidence in Administrative Matters 
1978 (European TS N o  100). 

Treaties dealing with particular matters often include provisions for mutual assistance. See eg 
A n  28 of the Double Taxation Convention between the UK and Austria, 1969 (TS No  9 (1971)), 
and Art 26 of the similar convention between the UK and USA in 1975 (ILM, 17 (1978), pp 836, 
862); on the application of a similar provision in Art XVI of the USA-Switzerland Double 
Taxation Convention 1951, see X v Federal Tax Administration, ILM, 10 (1971), pp 1029, 
1031-2; and the Council of Europe Convention on Mutual Administrative Assistance in Tax 
Matters 1988 (ILM, 27 (1988), p 1160; on which see Fletcher, Harv ILJ, 30 (1989). pp 514-23). 
See also as to violations of customs laws, the Pan-American Convention on the Repression of 
Smuggling 1935 (Hudson, Legislation, vii, p 100); the Convention on Mutual Assistance be- 
tween Customs Administrations 1967 between member states of the EEC (Cmnd 6331); and, 
generally, the activities of the Customs Cooperation Council established by a convention signed 
in 1950 (UNTS, 157, p 131). As to matters of road traffic, see the European Convention on the 
Punishment of Road Traffic Offences 1964 (European TS N o  52). 

See generally Whiteman, Digest, 6, §§ 10-14; Smit (ed), International Cooperation in Litiga- 
tion: Europe (1965); Nagel, Nationale und internatwnale Rechtrhilfe im Zivilprozess; das 
Europaische Modell (1971); Jodlowski, Hag R, 158 (1977), v, pp 271-392. And see generally as to 
mutual international assistance in combating criminality, the writers referred to in § 122. 

' See 9s 415-24. 
See eg European Agreement on Mutual Assistance in Criminal Matters 1959 (European TS No  
30) and its Additional Protocol 1978 (ibid, N o  99); and see the decision of the French Constitu- 

state to another: the acceptance of the validity of criminal j~ 
other states,'' and the transfer of prisoners to serve sentences ir 
the state of their nationality) after being convicted by the cc 

The development of mutual legal assistance by states has be 
able impetus by rowing international concern at the socially 
illegal drug use,' both in their effects on users and in the i 
international crime associated with those engaged in drug tr 
tional attempts to  suppress the illegal trade in drugs ha 
history,13 and are most recently reflected in the Single Conve 

tional Council in 1980 in connection with this Convention, and comn 
(1981), pp 202-20. Bilateral agreements and arrangements include the UI 
on Mutual Assistance in Criminal Matters 1973 (ILM, 12 (1973), p 916; 
(1974), pp 349-64; Frei and Terechsel, Harv ILJ, 31 (1990), pp 77-97 
Understanding in 1975 (ILM, 15 (1976), p 283) and Memorandaof Unde~ 
1982 and 1987 (ILM, 22 (1983), p 1, and 27 (1988), p 480); USA-Nether 
Legal Assistance 1981 (ILM, 21 (1982). p 48; USA-CanadaTreaty on Mu 
Criminal Matters 1985 (ILM, 24 (1985), p 1092); USA-UK Treaty c' 
Islands relating to Mutual Legal Assistance in Criminal Matters 1986 (TS 
(1987), p 536; AJ, 82 (1988), pp 112-18); USA-Mexico Treaty on Mu 
1987 (ILM, 27 (1988), p 443). In 1990 the UN General Assembly adof 
Mutual Assistance in Criminal Matters: GA Res 4511 17. As to the C o m ~  
mutual assistance in criminal matters, agreed in Harare in 1986, see McC 
pp 177-90; the Commonwealth scheme was amended in 1990 (Common 
(1990), pp 1043-50; McLean, ibid, pp 1408-18). Some bilateral agreeme 
of oroceeds of crimes committed in the one state where those proceeds ar 
n io. 

As to international cooperation and assistance in criminal matters 5 

ICLQ, 38 (1989), pp 954-65; and the ~roceedings of a conference on t 
(1990), pp 1-127. As to Interpol see Ruzie, AFDI, 2 (1956), pp 673-9; 1 
pp 179-80; Pezard, AFDI, 29 (1983), pp 564-75; Valleix, RG, 88 (19 
Eg the European Convention on the Transfer of Criminal Proceedings 
709). In 1990 the U N  General Assembly adopted a Model Treaty on the 
in Criminal Matters: GA Res 4511 18. 

'O See. ee Eu io~ean  Convention on the International Validity of Criminal 
- , o  

pean TS ~ o ' 7 0 ) .  
I '  Eg USA-Mexico Treaty on the Execution of Pcnal Sentence5 1976 (11 

European Convention on the 'Sransier of Sentenced Persons 1983 (1 
USA-France Convention on the Transfer of Sentenced Persons 1983 ( 
monwealth arrangements agreed in 1986 and amended in 1990 (seen 8) ( 
of convicted off&ders. - 

I Z  See § 139, n 31. 
I' See generally with regard to the regulation and control of the use and con: 

opium and other narcotic drugs: lnternational Opium Convention, 23 J a  
187); Agreement concerning the Suppression of the Manufacture of, In1 
of Opium, 11 February 1925 (LNTS, 51, p 337; TS N o  13 (1928): 
Convention, 19 February 1925 (LNTS, 81,p317;TS No27(1928)); Con 
Manufacture and Regulating the Distribution of Narcotic Drugs, 13 J I  
301; TS No  31 (1933)); B I W ,  134 (1931), p 361); Agreement concerl 
Opium Smoking, 27 November 1931 (LNTS, 177, p 373); Convention fc  
Illicit Traffic in Dangerous Drugs, 26 June 1936 (LNTS, 198, p 300); P 
1946, amending various previous treaties (UNTS, 12, p 179;TS N o  35 (1 
under international control certain additional drugs, 11 December 15 
Protocol for Limiting and Regulating the Cultivation of the Poppy PI 
Trade in and Use of Opium, 23 June 1953 (UNTS, 456, p 3). For writing 
of this vol, p 984, n. 
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Drugs 1961 l 4  (as amended by a protocol concluded in 1972),15 the Convention 
on Psychotropic Substances 1971,16 and the Convention against Illicit Traffic in 
Narcotic Drugs and Psychotropic Substances 1988." The international com- 
munity's efforts in this area are coordinated primarily through the Commission 
on Narcotic Drugs1* (established in 1946 by the Economic and Social Council of 
the United Nations) and the International Narcotics Control Board (provided 
for in the 1961 Single Convention). These multilateral efforts have increasingly 
been supported in recent years by the conclusion of many bilateral agreements,I9 
involving cooperative action to trace, freeze and confiscate the proceeds of drug 
trafficking2' The seriousness of drug trafficking offences has led to their consid- 
eration by the International Law Commission as a crime against the peace and 
security of mankind.21 

§ 144 Non-enforcement of foreign public law While effect is as a rule given to 
private rights acquired under the legislation of foreign states1 - a subject which 
falls within the domain of private international law2 - the courts of many 
countries, including British and American courts, decline to  give full effect to the 
public law, as distinguished from private law, of foreign states3 (unless otherwise 

'* 
UNTS, 520, p 521; TS N o  34 (1965). 

15 
ILM, 11 (1972), P 804; UNTS, 976, p 3; TS NO 23 (1979). See Vignes, AFDI, 18 (1972), pp 
629-48. 

" ILM, 10 (1971), p 261; UNTS, 1019, p 175. See Vignes, AFDI, 17 (1971), pp 641-56. 
l7  ILM, 28 (1989), p 493. See Roucherau, AFDI, 34 (1988), pp 601-17. 
l 8  A Sub-Commission on Illicit Drug Traffic and Related Matters in the Near and Middle East was 

19 
established by ECOSOC in 1973. 
See eg the UK-USA Agreement of 13 November 1981 concerning cooperation in the suppres- 
sion of the unlawful importation of drugs into the USA, allowing, on certain conditions, 
boarding of British vessels on the high seas and, if drugs were found, seizure of the vessel and trial 
of the crew in the USA: TS N o  8 (1982), on which see Siddle, ICLQ, 31 (1982), pp 726-47, and eg 
United States v Bierman, AJ, 83 (1989), p 99; UK-USA Agreement concerning the Obtaining of 
Evidence from the Cayman Islands with regard to Narcotics Activities 1984 (TS N o  70 (1984); 
ILM, 24 (1985), p 11 10); UK-USA Narcotics Cooperation Agreement 1987, with respect to the 
British Virgin Islands (TS N o  46 (1987)). 

20 Action of this kind was made possible for the UK by the Drug Trafficking Offences Act 1986. 
The first agreement to be considered by the UK pursuant to the Act was the Agreement 
concerning the Seizure and Forfeiture of the Proceeds of Drug Trafficking 1988 with the USA 
(TS No  32 (1989)). By mid-1990 a further 13 such agreements had been concluded, with 
Bahamas, Canada, Australia, Bermuda, Anguilla, Switzerland, Spain, Nigeria, Sweden, Gibral- 
tar, Malaysia, Mexico and the Republic of Ireland; of these, three (with Sweden, Nigeria and the 
Republic of Ireland) cover all serious crime and not just drug-related crimes. See also the Council 
of Europe Convention on Laundering, Search, Seizure and Confiscation of the Proceeds of 
Crime 1990: ILM, 30 (1991), p 148. 
ILC Repon (42nd Session, 1990), paras 77-88. 
See 9 62, n 32. * See 9 1, n 10. 
See generally Fedozzi, Hag R, 27 (1929), ii, pp  145-240; Schwarz, Die Anerkennung auskndis- 
cher Staatsakte (1935); F A  Mann, GrotiusSociety, 40 (1954), pp  25-47, and Hag R, 132 (1971), i, 
pp  115, 166-96; McNair and Watts, Legal Effects of War (4th ed, 1966), pp  428-38; Annuaire 
(1975), pp 157-278,374-410,550-53; Carter, BY, 55 (1984), pp  111-31; ILA, Report of 63rd 
Conference (1988), pp  719-63 (with summaries of the position in various states); Dicey and 
Morris, pp 100-9; Collier, Con& of Laws (1987), pp 329-45; Carter, CLJ, 48 (1989), pp 
417-35. See also 9 112. 

required by any relevant  treat^).^ In particular they refuse, in respect of assets 
within their jurisdiction, to enforce direct1 2' or  indirectly5 on behalf of a foreign 
state6 its revenue laws7 as well as its penal and confiscatory9 legislation. It  is in 

The drstrnction between 'public' and 'pnvate' law, although very wrdely adopted In the 
present context and of undoubted value, IS on analysrs less easy to define than at first srght rnrght 
appear. See F A Mann, GrotrusSocrety, 40 (1954), at pp 32-4, who suggested 'prerogatrve nghts' 
and 'clarms lure tmperrt' as terms conveyrng the meanrng of 'publrc law'. 
The exrstence of an agreement between the USA and the USSR was one of the signrficant 
elements rn US v Pmk, as to which see n 32. See also n 20, as to Art VIII(2)(b) of the IMF 
Agreement; and §§ 415-24 as to extradrtron treatres. For the operation of a Franco-Belgran 
treaty of 1931 provrdrng for recrprocal asststance rn recovering taxes, see Re D (1966). ILR, 47, p 
57. For a btlateral Franco-Czechoslovak agreement provrding for the mutual recognition of 
exchange control legrslatron, see Starn~ Banka v Englander (1966), ILR, 47, p 157. 
A fore~gn state's public law would be directly enforced if eg the state were to be allowed to assert 
a clam rn the courts of another state for sums due under tax legrslatron (see Government of Indu 
v Taylor [I9551 AC 491) The same substantwe result - recovery of taxes by or for the forergn 
state - cannot be achreved rndrrectly, as by the state first obtarning in its own courts a pdgment 
for the sums due to it and then surng in a foreign court ostensrbly on the basis of the judgment 
debt (US v Harden (1963), ILR, 43, p 114, Cornnrrssroner of Taxer (Federatron ofRhodesra and 
Nyasaland) v McFarland (1965) (1) SA 470(W), wrth comn~ent by Splro, ICLQ, 14 (1965). pp 
987-92); or by a company being allowed to sue for sums to be used solely to meet a revenue debt 
(Buchanan and Macharg v McVey, ILR, 22 (1955), p 46); o r  by a defendant berng allowed to rely 
upon a foreign state's garnishee upon a debt owed to the plarntrff, where the garnrshee was rn 
respect of unpaid taxes (Rossano v Manufacturers Lrfe Insurance Co  119631 2 Q B  352, but cf 
Korthrnos v Nurchos, ILR, 17 (1950), N o  9, allowlng an employer to Invoke as a defence that a 
deductron from wages due to an employee was rn respect of taxes due to a forergn state to whose 
laws both employer and employee were subject, and Kahlerv Mrdland Bank [I9501 AC 24 (and n 
21) allowrng a defence by the bank that actlon requrred of rt in the forum state would rnvolve a 
breach of a forergn state's exchange control laws) No  questron of rndrrectly enforcrng a forergn 
state's revenue law arlses where a LontraLt between two pnvate parties 1s to be enfor~ed even 
though that law may have provrded the occasion for the contract. see llgovrkr v Jhprmskr, AD, 
10 (1941-42), No  6. Note the distinction between enfor~rng a forelgn revenue law and renderrng 
a forergn court judrcral assrstance (by takrng evrdence) in proceedrngs before it to enforce such a 
law, allowlng the latter even though the former would be excluded. Lange v Mrnrster of]ustrce 
(1959), ILR, 28, pp 88, 90, Re State of Norway's Apphcatron [I9891 lWLR 458 
Thus the forergn state rtself will not be allowed to enforce abroad its publrc law, nor wrll an 
agency or rnstrumentalrty actrng for the state So too, a forergn company, wh~ch whrle strll 
retarnrng a corporate exrstence has In effect been confiscated by a foreign state and acts under the 
state's control, may not be allowed to assert trtle to the company's assets rn the state of the forum 
see Frankfurterv Exner[1947] 1 Ch 629, Zwack v Kraus Brothers & Co Inc, ILR, 23 (1956), p 10, 
Buchanan and Macharg v McVey, I1 R, 22 (1955). p 46 (liquidator appornted to recover revenue 
debts); Nat~onalrsatron of C~edmslovak Savrngs Bank Cure, ILK, 24 (1957). p 40 
See Re Vrsser the Queen of Holland v Llrukker [I9281 Ch 877, Government of l n d u  v Taylor 
119551 AC 491 (wrth comment by M Mann, ICLQ, 3 (I%%), pp 465-78, and 4 (l955), pp 564-7), 
and other cases crted at n 5, Re Grbbonr (1960), ILR, 30, p 24, Metal lndurtrres (Salvage) Ltd v 
Owners of ST Halle (1961), ILR, 33, p 21; Brockaw v Seatrarn UK Ltd I19711 2 All ER 98, 
Provmce of Br~tlsh Columbra v Gdbertson, AJ, 74 (1980), p 190. See als6 other authorrties crted 
by F A  Mann, Grotrus Socret~, 40 (1954), at p 28, n 8 See also Albrecht, BY, 30 (1953), pp 
454-74; Stoel, ICLQ, 16 (1967), pp 663-79, Smart, ICLQ, 35 (1986), pp 704-10, Restatement 
(Thtrd), I, pp 61 1-16. Note Lange v M~nrster ofjustrce (1959), ILR, 28, pp 88,90, and Re State of 
Norway's A~plrcatron 119891 1 WLR 458, allowmg judlcral assistance rn relatron to revenue 
offences befb;e a foreign colrt. 

Section 1(2)(b) of the Foreign Judgments (Reciprocal Enforceme 
the scope of the Act foreign judgments for sums payable in respe 
penalties, and such judgments are accordingly excluded from the sc 
;he UK for the enforcement of foreign judgments. 
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each case a question of substance rather than of form whether the foreign law in 
question is of such a character as to  bring the rule into operation," and whether 
the proceedings involve the enforcement of such a law." 

Although in such matters courts often base their refusal to enforce foreign 
public law upon considerations of public policy, in international law a basis for 
that widespread practice is to be found in the principle of territorial authority, 
from which it follows that states have no right to perform acts of sovereignty 
within the territory of other states." For a state's public law to be enforced in 
another state would in effect involve the performance of acts of sovereignty in 
foreign states in derogation of their territorial authority." 

While the practice of not enforcing a foreign state's revenue, penal and 
confiscatory laws is well established, the distinction between them is not always 
clear cut. Thus the distinction between penal and confiscatory laws cannot 

As to extradition for fiscal offences, see R v Chief Metropolitan Stipendiary Magistrate [I9881 
1 WLR 1204, and 4 419, n 1 I .  See nn 18-21, as to foreign exchange control laws; and nn 22-6, as 
to the recognitionor application (as opposed to the ;nforcem&t) of foreign public laws. 

V t  has long been established that a state does not enforce the penal laws of another state: see 
Folliott v Ogden (1789) 1 H B1, 123, 135; The Antelope (1825) 10 Wheat 66,123 (US Supreme 
Court,per Marshall CJ); Huntingdon v Attrill[1893] AC 150. For a modern example see USA v 
Inkley [I9881 3 WLR 304. The triple damages payable under US anti-trust legislation to persons 
claiming to have suffered damage as a result of conduct in breach of that legislation is regarded by 
the UK Government as penal in character, and their enforcement in the UK is prohibited. See the 
Protection of Trade Interests Act 1980, s 5, and Parliamentary Debates (Commons), vol973, col 
1536 (15 November 1979). 

But see Cooley v Weinberger (1974), ILR, 66, p 151; and nn 22-6, as to the recognition or 
application of foreign public laws (as opposed to their enforcement). See $143, n 1 1, as to treaties 
providing for prison sentences imposed in one state to be completed in another. 
See n 27ff. 

'O See eg Huntingdon v Attrill[I893] AC 150; Frankfurterv Exner[1947] 1 Ch 629; Novello &- Co 
Ltd v Hinrichsen Edition Ltd [I9511 1 Ch 595; United States ofAmerica v Inkley [I9881 3 WLR 
31-14 -- .. 

" Thus in appropriate cases a claim will be reiected even though the party presenting it is not the 
foreign state, and even though the claim might in form be founded in contract o r  tort, or might 
have some other private law basis. See eg Huntingdon v Attrill [I 8931 AC 150; Banco de Vircaya 
v Don Alfonso de Bourbon y Austria [I9351 1 KB 140; Ilgovski v Shprinski, AD, 10 (1941-42), 
N o  6; Frankfurter v Exner [I9471 1 Ch 629; Buchanan and Macharg v McVey, ILR, 22 (1955), 
46; Zwack v Kraus Brothers G Co Inc, ILR, 23 (1956), p 10; Rossano v Manufacturers L$ 
Insurance Co 119631 2 Q B  352. 

l2 S e e g l l 8 .  
l3  There is thus a similarity between the non-enforcement of a foreign state's public law and other 

matters where the exercise of jurisdiction by one state may be seen by another state as an 
infringement of its territorial sovereignty: see 5 138, n 11, as to orders to act in another state in a 
manner contrary to its laws, and 5 139, as to attempts to regulate conduct in another state. 

It is probably too extreme a view that a state's public law is inherently limited to  that state's 
territory, so that the question of its enforcement abroad cannot arise since the reach of the law is 
necessarily too restricted. Such a view would be inconsistent with the practice of sometimes 
providing by agreement for the enforcement abroad of a state's public law (seen 4) and with the 
occasional enforcement of a foreign state's vublic law even in the absence of an aereement (see n 
16). Furthermore, a state has jurisvdiction in'respect of its nationals abroad (S 138);nd, at lea& for 
purposes of its own law, may legislate for them and their property even if the foreign stateof their 
residencemight decline toenforcesuch legislation: see Amsterdam v Minister offinance, ILR, 19 
(1952), N o  50; Republic of Iraq v First National City Bank (1965), ILR, 42, p 29, at p 31. Most 
states apply their tax laws to certain activities, usually on the part of their nat~onals, which take 
place abroad. 

t t :  3 

always be ,ha&$ &a&., jib& $$ r example a confiscation may be the penalty for 
a criminal offdrice $t may lie ?a tamount to the imposition of a penalty.14 It  is 
also uncertain to!what extent dnfdrcement is to  be refused to categories of public 
law other thanjravehue, pebtl ~flconfiscatory laws.I5 An underlying principle of 
territorial sovereignty would spggest chat all foreign public laws should be 
refused enfordemerit; in ptactjc , however, courts have not always acted in that 
way," especi611f +here the): liscern no compelling reason df public policy 
requiring therir $0 do,'so. It,c+n;probably only be said that revenue, penal and 
confiscatory lays are not pbe.041y categories of public law theienforcement of 
which is to be *?fused, altho+& there is no established practice according to 
which all, o r  any; artidulat., jother categories of public law are refused 
enforcement.'; 'In jt E is cotir]ext exchange control laws call! for particular 

S," ,, P i < i I 

Emperor ofAustna v Day and Kossrrth (1861) 
see Mann, Grottus Sonety, 40 (1954), at 
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mention.I8 They are undoubtedly part of the public law of the state. They may in 
particular cases be properly regarded as in substance confiscatory, o r  as so 
closely connected with confiscatory laws that to  enforce them would be indirect- 
ly to  enforce that confiscatory law, and will for that reason not be enforced rather 
than because of their character as exchange control laws.I9 For those states which 
are parties to the agreement establishing the International Monetary Fund Arti- 
cle VIII(2)(b) provides that 'Exchange contracts which involve the currency of 
any member and which are contrary to  the exchange control regulations of that 
member maintained or  imposed consistently with this Agreement shall be unen- 
forceable in the territories of any member."' Apart from that provision, courts 
~enerallv refuse to enforce foreign exchangecontrol laws in respect of property 
0- - - ; -  ' 
or  rlnhts situated in the state of  the forum." 

16: ArSgnment of Confiscated Debt (Germany) CISC (1957). 1I.R. 24. p 31; Confiscation of 
Aw-tc of~crmnn-Controlled Company in the Netherlands Case (1960). ILR, 32, p 12; cf ~ e p a g e  
70 . V ~ I  ildrr/rr r h//rr Evntcr f :o  (101 7 )  33 T1.R 457; Jabhourv Custodian ofAbsentee's Property 
/ 1 V 1 4  1 I AII 1111 149 ( ~ 1  c o ~ n t ~ t ~ t ~ t  I I Y  T I I , ~ ) P ~ ,  I(:I.(), 3 (1954), pp 495-9);(iv) as to ~atent law,  
'wrt1616 1 I r ~ r r , , , n ~  Il,trrtb r, f i r , ~ r t r r r r ~ k r ,  V r r r ~ r r j  (l?h7), II,R, 48, p 84; Officina Meccanica 
I , , , , I p t n  ,, Il,,tpwtrl,l/rr 11V71).  11 I(. j i ) ,  1, 478; I?,) arc to anti trud hwr,  ree ?,enera\\y 139, n 43, 
.1,t1 ~ l o i t u r n w ; ,  /#te.-at, 6 ,  5 R; IWIJ as tr, urrrrlr  y lawn, I:'mpcrnr nlAurrria v Day and Kossuth 
( I  861) 3 L)e GI; & J 2 17 (and comment by Mann, Grotius Society, 40 (1954). at pp 37-9); see also § 
139, n 29, as to the protection of a foreign state's currency against counterfeiting, and, as to 
various aspects of recognition of foreign currency, F A  Mann, The Legal Aspect of Money (4th 
ed, 1982), pp 463-82 and BY, 26 (1949), pp 278-81 ; (vir] as to a moratorium law, National Bank 
of Greece and Athens SA v Metliss [I9581 AC 509; (viii) as to bankruptcy orders, Feltistowe Dock 
and Railway Co v Unitedstates Lines Inc [I9881 2 All ER 77; Dicey and Morris, pp 11 15-26; (ix) 
as to labour law, Morgenstern and Knapp, ICLQ, 27 (1978), pp 769, 787-8. '' See generally on various questions which arise in this connection, F A  Mann, The Legal Aspect of 
Money (4th ed, 1982), pp 379-452,553-84; Nussbaum, Money in the Law (1950), pp 446-91, 
especially pp 471-7; Restatement (Third), ii, pp 324-31; and as to currency matters, see (vr] in 
the preceding note. 

l9 See eg Frankfurter v Exner I19471 1 Ch 629; Indonesian Corporation PT Escomptobank v NV 
Assurantie Maatschappij de Nederlanden van 1841 (1964), ILR, 40, p 7. Although genuine 
exchange control laws, like other currency laws, may cause undoubted loss to those affected by 
them, they are not solely on that account usually regarded as confiscatory: see Re Claim by 
Helbert Wagg & Co Ltd [I9561 Ch 323, 351-4. In Menendez v Saks and Co a US Court of 
Appeals regarded 'currency controls as but a species of revenue law', and refused on that basis to 
give effect to foreign currency regulations: AJ, 68 (1974). pp 325, 327. 

'O UNTS, 2, p 39. The extent to which Art VIII(Z)(b) requires effect to be given to a foreign state's 
exchange control laws has been considered in a number of cases: see eg a group of nine cases, with 
Notes, reported in ILR, 22 (1955), pp 713-31; X v Zagreb Bank, ILR, 26 (1958-II), p 232; 
Southwestern Shipping Corpn v National City Bank of New York (1959), ILR, 28, p 539; 
Frantzmann v Ponijen (1959), ILR, 30, p 423; De Boer v Ducro (1961), ILR, 47, p 46; Banco de 
Brad SA v Israel Commodity Co (1963), ILR, 32, p 371; Theye y Ajuria v Pan American Life 
Insurance Co (1964). ILR, 38, p 456; Constant v Lanata (1969), ILR, 52, p 10; Sharif v Azad 
119671 1 Q B  605; Wilson, Smithett & Cope Ltd v Terruzi 119751 2 All ER 649; Banco Frances e 
Brasileiro SA v John Doe No 1 ,  ILM, 14 (1975), p 1440 (and comment by Williams, AJ, 70 (1976), 
pp 101-1 1); United City Merchants (Investments) Ltd v Royal Bank of Canada [I9831 AC 168 
(on which see F A  Mann, LQR, 98 (1982). pp 526-30); Mansouriv Singh 119861 2 All ER 619. 
Article VIII(2) has been held applicable in proceedings before an international tribunal between 
parties to the IMF Agreement: Dalkal v Islamic Republic of Iran (1983), ILR, 75, p 126. 

See generally Nussbaum, Money in the Law (1950), pp 540-46, and Yale LJ, 59 (1950), pp 
421-30; Gold, The Fund Agreement in the Courts (1962), and ICLQ, 33 (1984), pp 777-810; 
Mann, The Legal Aspect of-Money (4th ed, 1982). 

'I See eg Kleinwort Sons & C o  v Ungarische Baumwolle Industrie A G  [I9391 2 KB 678; X v  Zagreb 
Bank, ILR, 26 (1958-If), p 232; Lembaga Alat-Alat Pembajaran Luan Negeriand Republicof 
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The r e l u d t ~ h c ~ o f : c o ~ ~  40 khforce a foreign state's public law does not involve 
a complete ~efus& to ackhdwledge it.22 The courts of one state do not normally 

the legality of (the jlaG of another in their application to 
Property and evehts wichin'tliat other's t e r r i t o r ~ ? ~  and the territorial sovereien- 
iy df a &ate is no4prejudiced by its courts recog"ising that a foreign state's pbvlic 
law oDerates within the kreikn state's territorv. Thus if a contract is ~ r o ~ e r l v  

Gate (for example because it is thk proper L w  Af thk 
bf that state renders the contract invalid, or its 

rts of the forum state may also regard the contract as 
eperf~rmance. '~  Furthermore, the courts also refuse 

& C:o (1'472). II K, hh. p I&, h' v ( ; i ~ ~ w u ~ ~ t  111 

71 Cr App K 241 ; ant1 we r l w  iirrnv trt the 

It seems, howwei, thabid~uhlcvv Mrdland Bank 119501 AC 24 the I iourc of I tv& rtmburcd 
extra-territorial effect to foreign exchange regulations. For a crit~cism of this decis~on see F A  
M a n  MLR, 13 (19501, p 206, and The Legal Aspect of Money (4th ed, 1982), pp 424-8. 

Much of the litigation concerning foreign exchange control laws has concerned the payment of 
sums due under insufancepolicids, where the state where the policy was orlgrnally taken out has 
subsequently enacted legislation restricting payment on maturity to certain currencies (usually 
the state's own currency)oi to payment in certain places only or  at a specified rate of exchange. 
Attempts by policy holdes to Secure payment in accordance with the or~glnal terms of the 
contract have usitally tumed bn findings as to  where the contract was originally concluded, 
where the partie? were resident, where the place of performance was, and what law was the 
proper law of therontrace. See'eg Rossano v Manufacturers Lzfe Assuranm Co [I9631 2 Q B  352; 
Confederation Life Associntiog v Ugalde (1964), ILR, 38, p 138; Theye y Aprra v Pan Amencan 
Lzfe Insur ' d Cd(1964), \ LR 5 t38 > p .  456; Pan American Ltfe Insurance Co v Bkanco (1966), ILR, 
42, p 149;?0hfedwdtion z& ~ s s o m t r o n  v Vega y Amunan, AJ, 62 (1968). p 986; Johansen v 
Confederatiov Ltfe Assoriatipn, AJ, 66 (1972), p 398. 

I '* For a discus~ibn (&d crititism) of the view sometimes advanced in France, Switzerland and the 
Federal Republic of Germany, to the effect that a state's public law cannot be applied or 
otherwise taken into account before the courts of other states, see Mann, Hag R, 132 (1971), i, pp 
182-96 I '' See 5 112, as'to the 'act of state' doctrine. '' See eg R v Inrematiom1 Trwtek fd3 the Protectwn of Bondholders Aktrengesellschaft 119371 AC 
500; Kabler v MtdIandBank [I 9501 AC24; Buchanan and Macharg v McVey, ILR, 22 (1956), pp 
46,47-8,5d; 4 e  Claim b y q ~ e l b e r t  Wagg 6 Co Ltd 119561 Ch 323 (see comment by M Mann, 
ICLQ, 5 (1916)~ p 295-301;'FA Mann, MLR, 19 (1956), pp 301-4); Confederatton L C  
Association v Uga e (1964), ILR, 38, p 138. But cf Deklo v Levi, ILR, 26'(1958-11), p 56; X v 
Zagreb Bank, ibid, p 232. Seedso Lemenda Trading Co L tdv  Afncan Middle East Petroleum Co 
Ltd[1988] QB 448 as to the unenforceability of a contract which is contrary to the public policy 
of both the UK and the state of 

In Empresu Exportudora de Azucar v Industria Azucarera Nactonal SA (The Playa Larga) 
119831 2 Lloyd's Rep 171, the Court of Appeal acknowledged a foreign law! apparently penal, as 
a circumstance leading to the frustration of a contract. The court noted that it should be slow to 
refuse to give effect to foreign legislation in a sphere in which the foreign state had jurisd~ction, 
although if it would seriously offehd against the public policy of the forum it might have to be 
ignored. See also Re State of Noway's Application [I9891 1 WLR 458 in phich the House of 
Lords allowed evidence to be taken in England to be used by a foreign statefor the enforcement 
by it of its revenue laws within its own territory; see also Lunge v Mtnrsterofjusttce (1959), ILR, 
28, pp 88, 90. t i 
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to enforce a contract which calls for conduct which would involve the commis- 
sion of a criminal offence in a foreign state.25 In such cases the courts of the forum 
state d o  not themselves enforce the foreign public law, but recognise the con- 
sequence of its operation within the territory of the foreign state, and in that 
sense can be said to  apply it. Those courts may, however, sometimes decline even 
to apply a foreign state's public law in that limited sense, for reasons amounting 
in essence to public 

With foreign confiscatory legislation27 in particular the distinction between 
enforcing that legislation in the state of the forum, and giving effect in that state 
to  consequences flowing from the application of the law within the legislating 
state, is important. Even though a confiscatory law which purports to have 
extra-territorial effect28 will in principle be regarded by the courts of the legislat- 
ing state as having that effect,29 it will not normally be enforced3' by the courts of 
other states so as to deprive the owner of property situated within the territory of 
those states, for that would be to allow a foreign state's sovereign action to 
operate directly in another state and would raise serious questions of public 
p ~ l i c y . ~ '  However, the considerations of public policy which normally lead 

25 See eg Foster v Driscoll [I9201 1 KB 470; Ralli Bros v Compania Naviera Sota y Aznar [I9201 2 
KB 287; De BePche v South American Stores Ltd [I9351 AC 148; Regazzoni v KCSethia (1944) 
Ltd 119581 AC 301. Cf Bureaux Brassetrrv Cebelac, ILR, 23 (1956), p 26. See also § 138, n 11, as 
to requirements by one state that a person should act in another in a manner contrary to the 
latter's laws. 
See eg cases cited at § 113, n 6. 

'' Amongst the extensive literature on the effects of foreign confiscatory (and penal) legislation see, 
in addition to works cited at $ 113, n 6, Wort le~,  Hag R, 67 (1939), i, pp 345-425, and Hag R, 94 
(1958), ii, pp 192-252; Schindler, Ann Suisse, 3 (1946), pp 65-94; Seidl-Hohenveldern, MLR, 13 
(1950). pp 69-75, Mich Law Rev, 49 (1951), pp 851-68, Internationales Konfiskations- und 
Enteignungsrecht (1952), Cbne t ,  83 (1956), pp 380-441, and AJ, 56 (1962), pp 507-10; van 
Hecke, ILQ, 4 (1951), pp 345-57; Adriaanse, Confiscation in Private International Law (1956); 
Verzijl, ZBV, 19 (1958). pp 531-50; Munch, Hag R, 98 (1959), iii, pp 415-502; Stoel, ICLQ, 16 
(1967). pp 663-79; F A  Mann, BY, 48 (1976-77), pp 46-57; Restatement (Third), i, pp 383-9; 
Staker, BY, 58 (1987). pp 151-252 (especially 234-51). 

See also § 112, on the 'act of state' doctrine, and § 113, on legislation contrary to international 
law, which cover certain aspects of confiscatory legislation. O n  the effects of Indonesian 
nationalisation measures of 1958 against Dutch property, see Domke, AJ, 54 (1960), pp 305-23; 
Baade, ibid, pp 801-35; Wortley, AJ, 55 (1961), pp 680-83; Neth IL Rev, 5 (1958), pp 227-47; 
McNair, ibid, 6 (1959). pp 218-59; Rolin, ibid, pp 260-75; Verdross, ibid, pp 278-89. 

' 9  A confiscatory law may not purport to affect property outside the legislating state, in which case 
1 the question of enforcing it in respect of property abroad does not arise. See The Jupiter (No 3) 

[I9271 P 122, 144-5; Re Russian Bank for Foreign Trade I19331 C h  745, 767; and n 34. See also 
5 20, n 3, as to  the presumption against the extra-territorial operation of the legislation. As to the 

' retroactive effect of recognition of a government on its prior confiscatory laws, see above, $47, n 
11. 

29 See Re Law on the Natronalrsatron of French Banks (1982), ILR, 75, p 700. The question will turn 
on the construction of the law as having such extra-territorial effect, and any relevant limits on 
the powers of the legislature. 

'O The substance of the action, rather than its form, determines whether it involves, directly or 
indirectlv, the enforcement of a foreign confiscatory law: see eg Banco de Vrscaya v Don Alfonso 
de ~ o u r b o n  y Austria [I9351 1 KB i40, and n 10. 

3 Thtlc even after the recoenition of the Sovict Government by the USA the courts in that country . .. - .  -- - 
l - e f m ~ A  m wive extra-terztorial effect to Russian confiscatory decrees as being contrary to publrc "-- -- 0 - -  
policy and fundamental legal notions as understood in the various states of the Unron: see 
Vkzdtkavkazsky Rarlway Co  v New York Trust Co (1934) 363 NY 369; AD, 7 (1933-34), NO 27; 

Trust Co  (1935) 77F(2d) 866; (1936) 2196 US 463; AD, 7(1933-34), 
{e C o  v Bank of New York and Trust Co  (1939) 280 NY 286; AD, 9 

other judicial decisions to the same effect, given by courts In many 
Nationale de la RPpubhque d'Hartr (1948) 77 NYS (2d) 41, AD, 15 

NVvSlatford [1953] 1 QB 248; Re Metallwerke 
und Werkzeugfabrtk Natronalunterneh- 
ILR, 21 (1954), p 35; Molnar v Wrlsons 

35; Assignment of Con- 
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courts to deny extra-territorial operation to a foreign state's confiscatory laws 
may occasionally be overridden by conflicting considerations of public policy 
requiring such operation to be allowed.32 Further, the normal rules applied by 
courts to  foreign confiscatory laws may be held inapplicable because, although 
the law is apparently confiscatory, it is in all the circumstances of the case 
inappropriate so to  regard it, as where property is merely requisitioned or  where 
some, not illusory, provision for payment is made.33 

Where the confiscatory laws have already operated on  property within the 
territory of the legislating state so as to deprive the original owner of title, and 
vest title and possession in the foreign state o r  its nominee or  successor, no 
considerations of territorial sovereignty or  jurisdiction prevent the courts of 
other countries from acknowledging and giving effect t o  that title and possession 
as lawful, and they often d o  so, particularly having regard to  the so-called 'act of 
state' d ~ c t r i n e . ' ~  But even where a confiscatory law has applied in this way to 

'' In a series of cases- of which the leading case is US v Pink (1912) 315 US 203 (see also Tillman w 
US (1963), ILR, 34, p 16)- the courts in the USA gave effect to the confiscatory decrees of Soviet 
Russia for the exceptional reason that they referred to property covered by certain arrangements 
(the so-called 'Litvinov Assignment') made in connection with the recognition of the Soviet 
Government by the USA in 1933 and that that recognition, partaking of the natureof a high act of 
foreign policy, overruled considerations of policy, as understood by the individual states 
of the Union, prohibiting the application of foreign confiscatory decrees. For a criticism of that 
decision, which stretches the consequences of recognition in a manner somewhat alien to its 
purpose as generally understood, see Borchard, AJ, 36 (1942), p 275, and Jessup, ibid, p 282. See 
also Banco Nacional de Cuba v Chemical Bank New York Trust Co (1981), ILR, 66, p 450. See 
also Shareholders of the ZAG v A Bank (1961), ILR, 45, p 436, for a waiver by a state in a treaty of 
claims of its nationals against the other party, and acceptance of the effect of that waiver on their 
property in the territory of that other party. 

In 1968 the UK and USSR concluded a Claims Agreement (TS N o  12 (1968)) in which gold 
reserves deposited in London by the central banks of the three Baltic States, which were 
nationalised in 1940, were paid to the USSR in circumstances which raised questions not only 
about the recognition of that state's absorption of the Baltic States in 1940 (see 5 47, n 7, and § 50, 
n 14), but also about acknowledgement of the passing of title to those extra-territorial assets (see 
~ i l l i i h ,  ICLQ, 21 (1972), pp 112, 11-12). 
See eg Lorentzen v Lydden [I9421 2 KB 202, and comment in BY, 21 (1944), pp l85ff.; Anderson 
v NV Transandine Handelmaatschappij, AD, 10 (1941-42), N o  4; Zivnostenska Banka w 
Wismeyer, ILR, 20 (1953), p 34; Jabbourv Custodian ofAbsentee Property [I9541 1 All ER 145, 
157; Re Cluim by Helbert Wagg & Co Ltd [I9561 Ch 323; Cassan v Koninklijke Nederlundsche 
Petroleum Maatschappij (1966), ILR, 47, p 58; Plichon v Koninklijke Nederlundsche Petroleum 
Maatscha~~i i ,  ibid. LI 67: Banque Nationale pour le Commerce et I'Industrie (Afrique) v Socie'ti 
~1~ir ient ;e 'd ;  ~ov&rce et  he (1967), ILR, 41, p 266; Banque ~ationalepourle~~ommerce et 
I'lndustrie (Afrique) w Narbonne (1965), ILR, 47, p 120. 

In addition to the first two cases mentioned above, see also other cases - in  articular AD, 10 
(1941-42). Nos 35,36,37,55,63- relating to extra-territorial decrees of thegovernments in exile 
during the Second World War: see also McNair and Watts, Legal Effects of War (4th ed, 1966), 
pp 424-45. But see Bank voor Handelen Scheepvuurt vSlutford[1951]2 A11 ER 779 (not affected 
on these points on appeal 119531 1 Q B  248.279) where the court declined to follow Lorentzen v 
I rw'dm as distinguishable hv refercncc to the particular situation of an allied government-in- 
r d r .  I r  nrrv hr d~ttizult ro follow the suppestion. which seems to underlie the former case, that 
the denial o t  extra-territorial ettect to toreign legislation is the general rule and that therefore the 
question of the penal character of such legislation is irrelevant. 

" See 5 112. Thus Russian legislation, including confiscatory decrees, was given effect with regard 
to the operation of such legislation within Russian territory: D o u g h e q  v The Equitable Life 
Assurance Society (1934), 266 NY 71: AD, 7 (1933-34). N o  28; Princess Paley Olga v Weisz 
[I9291 1 KB 718; A M Luther Co v James Sagor & Co [I9211 3 KB 532. In USV Belmont (1937) 

301 US Pl; f$, 31 (I&@,$ $37: AD, 8 (1935-371, N o  IS, the decision of the Supreme Court 
affirming the ~ght of i h ~  P S p  under the so-called 'Litvinoff Assignment', to the assets of a 
Russian comphdy cont%akdlby the Soviet Government and deposited by the company in a 
New ~ o r k  batjk, &as 1$r&fy on the view that the assets had become vested in the Soviet 
Governkent ih Russi4 and not in the USA. 

The &ct of Cuban:] islat'ibn confiscating US assets in Cuba was similarly acknowledged: 
see Pons v Republicof &I% (1961). ILR, 32, p 10; National Instrtute ofAgrarran Reform v Kane 
(1963), ILR, 34, p 12; Banm fianonal de Cuba v Sabbatrno (1964), ILR, 35, pp 2,25; Palrno y 
Compania w B r u d  (1966), ILR, 42, p 41 ; Banco Nanonal de Cuba v Ftrst Natronal Czty Bank of 
New York (197f), ILR) 51, 11, and ILR, 66, pp 48,102; Menendez v Saks and Co (1973), ILR, 
66, p 12b; DunhHb Regubgc bf ~ u b a  (1976), ILR, 66, p 212 (these two last cases, and Pahno 
Compadia u ~iusX'alsddenied effect to Cuban legislation as regards assets held to have a srtus in 
the US). d n  the SabbaQh ioti$ation, see 5 113. The Iranian nationalisat~on of the Anglo-Iran~an 
Oil Company% assets ih Irah was similarly given effect in Italy and Japan: see Anglo-Irantan Or1 
Co Ltd w SUPOR Co,'ILR, 22 (1955), pp 19,23; Anglo-Iranran Oil Co Ltd v Idemttsu Kosan 
~ a b u s h i k i  ~ a z i h a ,  'ILR; 20 (19'53), p 305; but cf Anglo-Irantan 011 co Ltdv  Jaffrate Vhe  Rose 
Mary) [I9531 1 WLR 246, in dhich a court in Aden refused to recognise the effect of the Irantan 
law on the groirnd that it w& cbhtrary to international law (see 5 113, n 16). See alsoSchwerzertr- 
che Lewensver$icherungs- und Rentenanstalt v Elkan, ILR, 20 (1953), p 36; Ilrtch v Banque 
Franco-Skrbe, FLR, 23 (1956),'p 19; Epoux Reynolds v Mrnrstre des Affazres EtrangPres (1965), 
ILR, 47, p 53;'Exprophutibhs in Czechoslowakzu (Austrra) Case (1965). ILR, 51, p 22; Cohen v 
Credrt b Nof$(l967), Itk, 48, p 82; Trulillo v Bank of Nova Scotra, AJ, 61 (1967), p 610; 
Soaedad Minerd d Tentdte SA w Aktrengesellschaft Norddeutsche Affinerre, ILM, 12 (1973), p 
251, and associared prdceedinks at ILM, 13 (1974), p 1115 (concerning the nationalisation by 
Chile of tertain coppet mihin$ interests, on which see generally MacCrate and Goldman, AS 
Proceedings (l373), pp 7 2 4 0 ,  and Seldl-Hohenveldern, AJ, 69 (1975), pp 110-19, and compare 
the decision of a French toar t  in Braden Copper Co v Groupement d'lmportatron des MCtaux, 
ILM, 12 (1973), pp  182, 187); BP Exploration Co (Lrbya) Ltd v Astro Protector Companra 
NavteraSA (1973), ILR, 77, p 543 (concerning nationalisation by Libya of certain oil companies' 
assets, iil which connedtion see also the US State Department's statement at ILM, 13 (1974). p 
767); ~trogunoff-scherbatoff zi Weldon (1976), ILR, 66, p 207; ~ o n i t k  Total Afrtque v Serrure 
(1981), ILR, 80, p 425; Tchkcosh Co Ltd v Rockwell International C o p  (1985), ILR, 79, p 582; 
Settebello Ltd e, Banco ?&ti a k a  Acores [I9851 2 All ER 1025; Wrlltams & Humbert Ltd v W & 
H Trade h r k s  (ft?rsqyi ~td[1986] AC 368 (concerning the compulsory acquisition of shares: see 
For s~ th ,  ~ L J ,  44'(198$), pp  j76-8; F A  Mann, LQR, 102 (1986), pp 191-7, and LQR, 103 
(1987), pjl26-6; b t t  cf th t  declsion of a US Court of Appeals in parallel proceedings, Wtllrams & 
Humbert Ltd v W & H Trdde Marks (Jersey) Ltd (1988), ILR, 78, p 676); Dayton v Czechoslo- 
vak Socialist Republrc (1986$, ILR, 79, p 590. The nationalisation of shares of a company by the 
state under whose laws it was established has been held by a Belgian court stdl to leave the 
company the bwher of iu,subsidiary companies operating abroad, on the ground that the 
ownership of ihar'es in tR&e subsidiaries had not been changed by the nationalisation of the 
shares of the parettt compbiy, which still existed as a company In which the ownership of the 
shares i s  the subsidiary BVL vested: Shareholders v Cie de Saint-Gobain, ILM, 26 (1987), p 1251. 
See also Hslzei v Deutiche Reithsbahn-Gesellschaft (1938) 277 NY 474; AD, 9 (1938-40), N o  
71, for an example of rekogditioh of contracts made under the law of a foreign country - publlc 
policy notwithstanding. 

Since much of the law oh this matter turns on the territorial location of the property, the 
special position in this connection of ships has often been considered. O n  the extra-territor~al 
effect of confiscatory decrees in respect of  ships abroad see The El Condado (No I) ,  Lloyd's Lrsr 
Law Repom, 63 (1939),p 83; AD, 9(1938-40), N o  77, whereit was held that thegeneralpr~nciple 
denying extra-territorial effect to confiscatory decrees was applicable to foreign ships in Britlsh 
waters o r  in foreign waters outside the territory of the confiscating state. See, to the same effect, 
The Jupitet (No 3) [I9271 P 122. In The EIise the Supreme Court of Canada, reverting the 
decision of the coun below, held that it would becontrary to public pdicy for Canadian counc 
to  enforce a forkgn confiscatory decree purporting to have extra-territorial effect by seeking to 
reach in a Canadian port a merchant ship which was never in the possession of the foreign 
government in questioni [1949] SCR 530; AD, I5  (1948), N o  50. See too Latvran State Cargo 
and~assenger~ teamhip~inev  The UnrtedStates, ILR, 20 (1953), p 193. O n  theother hand, the 
USSupremeCourt held in The Navemar(l939) 304 US 68; AD, 9 (1938-40), No68, that in view 
of the quasi-terdtorialitx of ships, ie the doctrine that they are part of national territory, there 
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property within the territory of the legislating state, courts in other countries 
sometimes still decline to  recognise the law's consequences because of domestic 
considerations such as their notions of public o r  for other reasons such 
as that the confiscation involved a violation of international law.36 

was no room for applying to them the general principles relating to foreign confiscatory decrees; 
accordingly rights over a vessel might be properly acquired by a state while thevessel was outside 
its territory (on the high seas) and so support a claim to immunity from a third state's courts, 
although forcible possession of the vessel acquired in a third state would not be effective for that 
purpose. Peaceful possession taken of a vessel in foreign waters by a state, in pursuance of its 
requisition decrees or  similar measures, can, however, be effective: see Ervin v Quintanilla 
(1938) 99 F(2d) 935; AD, 9 (1938-40), N o  76. See also The Rigmor, AD, 10 (1941-42), N o  63, 
holding a decree of requisitioning by the Norwegian Government effective as a legal basis for the 
transfer of possession of the vessel in a Swedish port to the Norwegian Government by the act of 
the master of the vessel. See also, treating as effective the requisition and subsequent sale of a 
vessel in a foreign port by its flag state, Zadeh v United States, ILR, 22 (1955), p 336. See 
generally as to  the requisitioning of merchant ships McNair, Grotius Society, 31 (1945), pp 
30-46, and JCL, 3rd series, 27 (1945), pp 68-78; McNairand Watts, Legal Effects of War(4th ed, 
1966), pp 441-5. For a clear presentation of the British and American practice in the matter in the 
course of the Spanish Civil War of 1936-39 see Preuss, AJ, 35 (1941), pp  263-81,36 (1942), pp 
37-55. See also Jaenicke, ZoV, 9 (1939), pp 354-82; Riesenfeld, Minn Law Rev, 25 (1940), pp 
67ff '' Eg Cie Francaise de Credit et de Banque v Atard (1969). ILR, 52, p 8; and see 5 113, n 6. Thus 
where a defendant bank remitted the plaintiff's property into the territory of the legislating state 
from abroad, thereby bringing it within the territorial scope of that state's confiscatory laws, a 
US court refused to treat compliance with a foreign confiscatory decree as a ground for relieving 
the defendant of liability. See Plesch v Banque Nationale de la RQublique d'Haiti, where the 
court said: 'Confiscation, in ostensible compliance with foreign edicts which are void in this 
State, has sometimes been compared, in its legal effect, to  action by thieves or  marauders.. .That 
the confiscation decree in question, clearly contrary to our public policy, was enacted by a 
government recognised by us, affords no controlling reason why it should be enforced in our 
courts': (1948) 77 NYS 2d 41; AD, 15 (1948), N o  7. 

' 6  S e e g l l 3 .  
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IN GENERAL 
AJ, 23 (1929), April, Special Suppl, pp 

Modern Law of Nattons 

245-72 Borchard, Zoy, 1 (1929), pp 222-50 and AJ, 24 (1930), pp 517-40 Hoijer, RI 
(Paris), 4 (1929), dp 5771602 Hille, RI, 3rd series, 10 (1929), pp 531-71 Eagleton, ZV, 
15 (1930), pp 337-58, elsen, ZoR, 12 (1932), pp 481-608 Salvioli, Hag R, 46 (1933), 
iv, pp 96-103 Strupb, f bad, 47 (1934), i, pp 557-67 Basdevant, rbid, 58 (1936), iv, pp 
656-75 H ~auterpac*, ibid, 62 (1937), iv, pp 339-70 Starke, BY, 19 (1938), pp 
10417 Friedmann, ibid, pp 118-50 Cohn, Hag R, 68 (1939), ii, pp 209-324 Ago, 
ibid, pp 419-545 Biicdttini, Rivista, 34 (1942), pp 3-43 Puente, Tulane Law Review, 
18 (1944), pp  408-36 Freeman, AJ, 40 (1946), pp 121-47 Berlia, in Etudes Georges 
Scelle (1950), pp 875';94 Eustathiades, Hag R, 84 (1953), iii, pp 397-614 Garcia- 
Amador, AJ, 49 (1955), pp 339-45, and Hag R, 94 (1958), ii, pp 369-487 Accioly, Hag 
R, 96 (1959), i, pp 353-436 Sorensen, Hag R, 101 (1960), iii, pp 217-33 Reuter, Hag R, 
103 (1961), ii, pp 583-619 Sohn and Baxter, AJ, 55 (1961),pp 545-84 (cited as Harvard 
Draft (1961)) Carlebach, La ProblCme de la faute et sa place duns la nonne du drort 
international(l962) Miinch, Das Volkewechtliche Delrkt in der Modernen Entwtcklung 
der Volkewechtsgemeind,chaft (1963) Jennings, Hag R, 121 (1967), ii, pp 473-514 ILC 
Draft Articles on Statq Responsibility, in the Commission's Annual Reports to the 
General Assembly 1973490 (YBILC (1973), ii, and equivalent passages in subsequent vols 
of the YBILC) ~e rz i j l ,  International Law in Htstorical Perspective (vol vi, 1973), pp 
616-774 UN Secretajr-General, Study on State Responsibrlity (1977) (ST/LEG/l3 
A/CN 4/303) Arechaga, Hag R, 159 (1978), i, pp 267-313 Riphagen in The Structure 
and Process of Intern+onal Law (eds Macdonald and Johnston, 1983), pp 581- 
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626 Graefrath, H a g  R,  185 (1984), ii, p p  9-150 Dupuy ,  H a g  R,  188 (1984), v,,pp 
9-134 Spinedi and Simma (eds), United Nations Codification a n d  State Responsibrhty 
(1987) Brownlie, System of the L a w  of Nations: State Responsibility (pt 1, 1983) UN 
Secretariat, Study of State Practice Relevant to  International Liability for Injurious 
Consequences arising ou t  of Acts not Prohibited by International L a w  (1984) UN Doc  
AKN 4/384 Restatement (Third)), ii, p p  338-55. 

§ 145 Nature of state responsibility Since, formerly, states alone used to be 
the subjects of international law', the general topic of international responsibility 
for wrongs used to be discussed under the heading of 'State Responsibility'. It  is 
still convenient to keep the classic title, while noting that international responsi- 
bility now also involves consideration of the position of individuals and of 
international ~ r ~ a n i s a t i o n s . ~  

A state may sometimes, in municipal law, enjoy freedom from legal 
responsibility, o r  immunity from the jurisdiction of national  court^.^ In inter- 
national law, however, a state bears responsibility for its5 conduct in breach of its 

See § 6. 
The international responsibility of international organisations will be covered in the projected 
vol I11 of this work. The matter is important not just in relation to international organisations but 
also, indirectly, in relation to states, since developments in the law relating to the responsibility 
of international organisations will affect also the law relating to the responsibility of states. 

The international responsibility of international organisations is discussed by Wright, AJ, 43 
(1949). pp 95-104; Eagleton, Hag R, 76 (1050), i, pp 387-421; Eustathiades, Hag R, 84 (1953),iii, 
pp 397-627; Parry, Hag R, 90 (1956), ii, pp 714-21 ; Garcia Amador, Hag R, 94 (1958), ii, pp 
409-13; de Visscher, Hag R, 102 (1961), i, pp 480-88; Pescatore, Hag R, 103 (1961), ii, pp67-74, 
210-36; Ritter, AFDI (1962), pp427-56; YBILC (1963), ii,pp 181-2; ibid (l967), ii, pp218-22, 
302; Ginther, Die volkewechtliche Verantwortlichkeit internationaler Organisationen gegenu- 
ber Drittstaaten (1969); Bowett, The Law ofInternationa1 Institutions (4th ed, 1982), pp 362-5; 
Meng, ZoV, 45 (1985), pp 324-55; Gonzalez, RG, 92 (1988). pp 63-102. 

As to the responsibility of member states of an international organisation for the organisa- 
tion's acts, despite its independent legal personality, see Seidl-Hohenveldern in Festschrqt fur 
Hermann Mosler (1983), pp 881-90, and the litigation in the UK concerning the liabilities of the 
International Tin Council, particularly the decision of the House of Lords in JH Rayner 
(Mincing Lane) Ltd v Department of Trade and Industry [I9891 3 WLR 969, holding the member 
states not liable on an organisation's contracts (see § 7, n 21). 

See also § 150, n 22 as to claims by international organisations. ' In English law, the Crown has, since 1948, generally been liable to suit: Crown Proceedings Act 
1947. It is sometimes a defence in English law to plead 'act of state', ie that the defendant acted 
under the orders of or  with the subsequent approval of the British Government: see § 112, n 15. 
From 'act of state' in the technical sense of English law it is necessary to distinguish what is 
sometimes, particularly in the USA, known as the 'act of state doctrine', and involves certain 
restrictions upon the extent to which courts of one state will question foreign state acts: see 4 112. 

As to act of state pleaded by a foreign government sued in its own courts see Finck v Egyptian 
Minister ofthe Interior, BY (1925), pp 219-26, and the Egyptian Debt Case, LQR, 42 (1926),pp 
3-5, and see § 62, n 32. 

As to the liability of the state in the law of various European countries, see the Proceedings of 
the Ninth Colloquy on European Law, held in Madrid in 1979 (published by the Council of 
Europe, 1981). 

' See § 109. * See generally on questions of attribution, § 159. 
As to problems arising in cases of participation by one state in the internationally wrongful 

acts of another, including the effects of incitement and coercion to commit such acts and the 
granting of aid or  assistance in their commission, see Draft Articles on State Responsibility, pt I, 

internati~nal~obli~%~0hs!6 Such responsibility attaches tb a state by virtue of its 
positiod as ari'ititeknatidnal The sovereignty of the state affords it no 
basis for denyihg tliat r~sponsibility. Failure to  comply with an international 
obligation coristitutes hinternational wrong8 by the state giving rise to  interna- 
tional responsibility'of that state from which flow certain legal c ~ n s e ~ u e n c e s , ~  
both for that srateh(tuchlas the obligation to make reparation)" and for others 
(such i s  certqih ri&ts i5r the injured state to  seek redress o r  take counter- 
measuteki o r  evkn pn objigation in certain cases for all other states to  respond 
to the wrongful act$. ?hd&ost usual consequence of an international wroni  is to 
enable the injured State tolavail itself of the measures andlorocedures available to 
it in accordance w i 3 ~  intdrnational law to compel the del ikpent  state to  fulfil its 
obligatians, or to  obtain ftom that state reparation for the failure. Specific forms 
of redress o r  otherllegal tonsequences may be provided in treaties dealing with 
particular subjects in the kvent of aparty acting in breachof their provisions." A 
state may, depeadhg bn the circumstances, be jointly responsible with one or 
more other states, :a$ in the case of joint occupation of enemy territory.l2 

A distiyction is fornet mes made between the original and so-called vicarious I responbibdity of afstate.,? 'Original' responsibility is borne by a state for acts 
' - i  E .  8 1 %  

I .  / \ ,  , . .  , 
1 ,  / !  

f i  * 
Art 27, and ~ommeLta+. &ILC (19781, ii, Pt 2, pP 99-105: the L C  regard the grant of .id 
or  assistance as sufficient tomplicity in the wrongful act to be itself a distinct internationally 
wrongful act of pardcipatiqn. See also Art 12 and Commentary, YBILC (1975). ~ i ,  pp 83-6. See, 
as to questions of complici$ in international law, Quigley, BY, 57 (1986), pp 77-131, and, as to 
questions of joint and several liability of states, Noyes and Smith, Yale JIL, 13 (1988), pp 25-67, 
and below, n 12. See also drt 3 (f) of the definition of aggression, GA Res 3314 (XXIX) (1974). 
But in a field of aeti~ity where one state has the power of direction or  control over the conduct of 
another state, o i  where one state secures by coercion the commission of a wrongful act by 
another state, the f o h e r  state may be held responsible for the acts of the other state (which is not 
thereby automaticaily ielieired of responsibility for its own acts): Draft Articles on State 
Responsibility, pt Art 29 and Commentary, YBILC (1979), ii, pt 2, pp 94-106. The ICJ 
regarded incitemeni as probably not included in the circumstances in which one state may be 
regarded as responsible for acts carried out by another state: Mtlrtay and Paramrlrtary Actrvrtres 
Case, ICJ Rep (1986), at p 129. 
Draft Articles on State Responsibility, pt I, Art 3 and Commentary, YBILC (1973), ii, p 179. 

' Draft Articles oh  State Res@nsibility, pt I, Art 2 and Commentary, YBILC (1973), ii, p 176. See 
also $ 103. 
See § 146. * % 

See Draft Articles on StAte Responsibility, pt 11, Art 1: YBILC (1983), ii, pt 2, p 42. 
'O See 6 155. 
" See h a f t  Articles on State Responsibility, pt 11, Art 2: YBILC (1983), ii, pt 2, pp 42-3. 
l2 See Anglo-ChitieieShWng Co Ltdv US, ILR, 22 (1955), p 982. See also Brownlie, System of the 

Law of Nations: State Responsibtlity (pt 1, 1983), pp 189-92. 
" The distinction between original and vicarious responsibility, which was first made, in 1905, in 

the first edition of this work, was approved by Borchard, 9 74, but has been rejected by others, eg 
Strupp, Das volkewechtliche Delikt (1920), pp 32-5; and see award of the American-Mexican 
Claims Commission in the Junes' Case (1925), RIAA, iv, p 82, and AD, 3 (1925-26) N o  158. See 
also Verdross, Z6R, 21 (1941), pp 283-309, and YBILC (1975), ii, p 73, para (11). 

Although the terminology is convenient for drawing attention toa  useful distinction, it must 
be noted that a state's responsibility for the act of a private person is not vicarious responsibility 
s tnao s'ensrr. The s t i e  is in international law not legally responsible for the act itself, but for its 
own failure to tornply with obligations incumbent upon it in relation to the acts of the private 
person: those acts arc thioaasion for the state's responsibility for its own wrongful acts, not the 
basis of its responsibilitylThe state's responsibility for unauthorised acts of its officials (5 165) is, 
however, more neaAy a tnje vicarious responsibility. 

3 I ,  
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which are directly imputable to it, such as acts of its government, o r  those of its 
officials o r  private individuals performed at the government's command or  with 
its authorisation. 'Vicarious' responsibility, on the other hand, arises out of 
certain internationally injurious acts of private individuals (whether nationals, or 
aliens in the state's territory), and of officials acting without authorisation. It is 
apparent that the essential difference between original and vicarious responsibil- 
ity in this sense is that whereas the former involves a state being in direct breach 
of legal obligations binding on it, and is accordingly a particularly serious matter, 
with the latter the state's responsibility is at one remove from the injurious 
conduct complained of: in such casesf4 the state's responsibility calls for it to take 
certain preventive measures and requires it to secure that as far as possible the 
wrongdoer makes suitable reparation, and if necessary to punish him. But these 
preventive and remedial obligations of the state in cases of 'vicarious' responsi- 
bility are themselves obligations for the breach of which (as by refusing to take 
the remedial action which is required) the state bears direct responsibility. 

In 1949 the International Law Commission included the question of state 
responsibility in its initial list of topics of international law selected for codifica- 
tion. Its work on that topic has not yet been completed. It has considered the 
topic in two main phases, the first dealing with the origins of international 
responsibility (the facts and circumstances giving rise on the part of a state to an 
internationally wrongful act which, as such, is the source of international re- 
sponsibility), and the second determining the consequences attached by interna- 
tional law to an internationally wrongful act. The Commission has not excluded 
the possibility of continuing with a third phase, considering certain problems 
concerning the implementation of the international responsibility of the state. 
By the end of its 42nd Session in 1990 the Commission had provisionally 
adopted on first reading the 35 draft articles15 covering the first phase of its work, 
and the first five articlesi6 of the second phase. 

146 Concept of international wrongs An international wrong occurs where 
an international person acts in violation of an international legal duty.' That duty 
must generally have been incumbent upon the state at the time the act com- 
plained of was committed.* The comprehensive notion of an international wrong 

l 4  See in further detail, §§ 165, 166. 
l5 For the text of these 35 articles see YBILC (1980), ii, pt 2, p 30. See generally on the work of the 

11 .C. on this tooic Soinedi and Simma (eds). United Nations Codification of State Responsibility - - - - . . . . . . . - - r - -  ~X 

(1987); Allott, Haw ILJ, 29 (1988), dp 1126. 
See also 6 124, on the consideration given by the ILC to 'international liability for injurious 

consequences arising out of acts not p;ohibited by international law'. 
j6  For the text of these five articles, see Report of the ILC (42nd Session, 1990), para 413. 

See Draft Articles on State Responsibility, pt I, Arts 3, 16, 17 and 19.1 and Commentaries, 
YBILC (1973), ii, pt 2, pp 179-84 and ibid (1976), ii, pt 2, pp 75-87, 96-7. 
See H Lauterpacht, Collected Papers (vol 1, 1970), pp 133-4, and, for more detailed considera- 
tion, Draft Articleson StateResponsibility,pt I, Art 18 and Commentary,,YBILC(1976),ii,pt2, 
pp 87-95. As to certain other temporal aspects of state respons~bhty, rnvolvrng the moment 
when the existence of the breach of an obligation is established and the duration of that breach, 
see Draft Articles on State Responsibility, pt I, Arts 24-6, YBILC (1978), ii, pt 2, pp 86-98. As to 
the effect of ius cogens on state responsibility, see Gaja, Hag R, 172 (1981), iii, pp 290-301. 

ranges from relativeli minbr breaches of treaty obligationsto grave violations of 
particular internatiohal laas  amounting to a criminal act.I3 

An act which ib in d d a t b n  of a state's international obligations but which is 
lawful under its internal la& is not thereby rendered lawful in international law.4 

A slowly developing aspect of the law of state responsibility is that which 
treats of the responsibility 6wed not so much by one state to  another but to the 
international community ah a whole.5 The acknowledgemelnt of a limited degree 
of criminal responsibility df states6 and of a category of obligations owed erga 
omnes7 by states i r e  dtCps in this direction. But the legal procedures available to 
states still relate esse&iaily to the traditional measures a 
particular state in e s ~ d p d e  (0 the violation of an interna 
it by some other statk+andi d o  not yet extend to measu 
general public interest of the international community. 

§ 147 States as subjec'ti of ihternational wrongs An international wrong may 
be committed by any State: whether fully o r  partially sovereign. Yet partially 
sovereign states can Lommit internationally wrongful acts only in spheres in 
which they have an i j ter~at ional  status and corresponding international duties 
of their own;' and even thep the circumstances of each case determine whether 

i ' ,  

I 

' See 9s 156 and 157, 
An international wrong must not be confused with so-called 'Crimes against the Law of 

Nations' (see H a m  Research (1935), pp 573-92; Efremoff, RI (Paris), 9 (1932), pp 226 et seq; 
and, as to crimes against the pelce and security of mankind, 148). These, in the terminology of 
the criminal law of vaFiobs sthteb, are such acts of individuals against foreign states as are criminal 
by that law. They kcluge; iii pbrticular, crimes like piracy on the h ~ g h  seas (see g 299) or slave 
trade (see § 429), *hjch; ejther e k r y  state can punish on seizure of the crimmals, of whatever 
nationality they may be, b rbh ich  every state has by international law a duty to prevent ' See § 21 ;and Draft Articles on State Responsibility, pt I, Art 4 and Commentary, YBILC (1973), 
11, pp 184-8. i ' I  

SeeJennings, Hag k, 121 (1967), ii,pp 511-14; Draft Articles on State Responsibility, pt 11, Art 
5.2 (e) and (f), and 5.3 (YBkC (1985), ii, pt 2, p 25, and Commentaty at p 27). 
See § 157. I l i  

' See § 1, n 6 .  r '  1 ;  
See § 1, n 9, as t o  the pbssibility of instituting an actto popuhns. 

' See generally on pattially sovetkign states, $5 35, 75, 81 .  O n  inter 
internationally wrongful aets committed by member states of a federation and by states under 
protection o r  suzednty,  hkchdr, Opinrons, i, pp 36-7; Accioly, Hag R, 96 (1959), i, pp 388-91 ; 
Hamard Draft (1961), Art 17; Verzijl, Internattonal Law m Historrcal Perspectrve, vi (1973), pp 
705-12; Draft Articles on State Responsibility, pt I, Art 7 and Commentary paras (1)-(13),  
YBILC (1974), ii, pp 277-81, and Art 28 and Commentary paras (4)-(18),  rbid (1979), ii, pp 
94-9; The 'Monttgo'(l875), Moore, Internatwnal Arbrtratrons, ii, p 1440; Davy Clarm (1903), 
RIAA, 9,467; PieriDomtnique G Co Chrm (1905), RIAA, 10, pp 139,156; Brown Clarm (1923), 
RIAA, 6 ,  p 120; Youmans C h i m  (1926), RIAA, 4, p 110; Malldn Clarm (1927), RIAA, 4, p 173; 
Pelht Clarm (1929), RIAA, 5 ,  p 534. 

With particular reference to federal states, see also Donot, De la Responsabrlttd del'dtat fddiral 
ri ratson des actes des Ctatspatrt&lters (1912), where a number of important cases are discussed. 
See also Stoke, The Foreign Relhtrons of the Federal State (1931), pp 133-74; Gammans, AJ, 8 
(1914), pp 73-80; Cohen, Z\t, 8,(1914), pp 134-53; Borchard, § 82; and Annuatre, 18 (1900), p 
255. For anumber of awardsdpdn the responsibility of afederal state in regard to thecontracts of 
its member states, see ~ a l s i o q ,  &601-7; as to the responsibility of the USA for the repud~ated 

1 I 
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the wrongdoer has to  account for its neglect of an international duty directly to 
the wronged state o r  whether the wrongdoer must deal with the injured state 
through the fully sovereign state (federal, suzerain o r  protection-exercising 
state) to which the wrongdoer is subordinate. 

Thus in the case of a federal state it may happen that a member state of the 
federation retains a degree of international personality. If so, it is the member 
state, and not the federal state, which will normally be internationally responsi- 
ble for its conduct within the sphere of activity for which it has international 
personality, unless even in that sphere the member state, notwithstanding its 
separate international personality, is subject to the control and direction of the 
federal state, in which case the latter may be held responsible for the member 
state's conduct. The position is similar as regards a protected state: it remains 
internationally responsible for acts committed by it in breach of international 
obligations incumbent upon it, even though the injured state may have to 
conduct its relations with the protected state through the protecting state which 
represents it in its international relations. The latter is not, by virtue solely of its 
capacity as protecting state, itself directly responsible for the wrongful acts of 
the protected state; but if the protecting state has control of a field of activity of 
the protected state, and the internationally wrongful act occurs in that field, the 
protecting state may be responsible. 

Where, on the other hand, a state acts in a matter in respect of which it does not 
have any international personality, o r  where it has no international status what- 
ever, it cannot be held internationally responsible for conduct which is in breach 
of an international obligation. Any international obligation in such a case will be 
incumbent upon the other state to  which it is subordinated. This is the situation 
in a federal state where any international personality of the member states is 
wholly subsumed in that of the federal state, as with for example, the member 
states of the United States of America, all of whose possible international 
relations are absorbed by the United States as such. Thus an injurious act against 
France committed by the Government of the State of California in the United 
States of America would not be an international wrong in the technical sense of 
the term, but merely an internationally injurious act for which the United States 

debts of the Southern States, see Randolph, AJ, 25 (1931), pp 63-82; and see 9 75; and Germany's 
acceptance of responsibility for the failure of the Bavarian Government in October and Novem- 
ber 1922 to prevent attacks upon the members of an Inter-Allied Control Commission, discussed 
by Strupp, Wort, ii, p 247. See also Resolution of the Institute of International Law in AJ, 22 
(1928), Special Suppl, at pp 331,332, which holds a federal state, and, within limits, a protecting 
state, responsible for the conduct of a member state and aprotected state and lays down expressly 
that the federal state cannot invoke the orovisions of the Federal Constitution in order to avoid 
liability. See Bases of Discussion, iii, p 1i2, where the British Government accepted as good law 
the rule formulated by the Institute. See ibid, p 124, for the Swiss reply to the effect interalia that 
were a Swiss Canton to adopt a measure~in~om~at ible  with international law the federal 
authorities would, under the constitution, insist on its repeal. See also Sibert, RG, 44 (1937), pp 
544-48. See also 5 76. As to the conflict which arose in 1906 between Japan and the USA, on 
account of the segregation of Japanese children by the Board of Education of San Francisco, and 
the demand of Japan that this measure should be withdrawn, the US Government at once took 
the side of Japan, and endeavoured to induce California to comply with the Japanese demands, 
see Hyde in The Green Bag, (vol xix, 1907), pp 38-49; Root, AJ, 1 (1907), pp 273-86; 
Barthelemy, RG, 14 (1907), pp 636-85; Woolsey in AJ, 15 (1921), pp 55-9. 

For some similar acts of state legislatures and executives, see Buell, AJ, 17 (1923), pp 29-49. 

3 :  4 ; I  

of America must beai @ilhihternational responsibility a j  is appropriate. Where 
the act of such a d e ~ b e k i  state was committed in thle exercise of its local 
governmental cap~cii);~ th4 act may be internationally adributable to  the federal 
state so as to  make it htern~tional lv res~onsible for the act: but in other cases the 

J 1 

act of the member state would be assimilated to  a private act, in relation to which 
the federal state's international responsibility is different and less d i r e ~ t . ~  

The question, 'Whose internationally injurious 
acts so  as to  give risd to an Fternational wrong?' 

1 ;  ' 
i c :  i !  , 

§ 148 Individuals as subjects of international wr 
individuals are subjeLt:th ihternational duties - 
tional law - they ma' also cohmit  internationa P only with regard to  $ady &d similar topics.2 In p , much of the law of 
war is binding not bd13 upon states but also up nationals, whether 
members of their armed brcks or  The Charter 
8 August 1945, for the punishment of the major w 
Axis provided4 for idividual responsibility for war crimks proper and for what 
it described as crimesf against humanity, as well as for crimes against the peace, ie 
for the crime of ag&&ssi& war. In its judgment of 30 September 1946, the 
Nuremberg Internatbhal Tribunal set up in conformitywith the Charter pro- 
nounced its provisions relatjng to individual responsibility to  be declaratory of 
an inescapable principle of international law. The Tribunal said: 

'It was submitted 'hat iniernkional law is concerned with the actions of sovereign f States, and provides noJpubishment for individuals; and further, that where the act in 
question is an act djState, those who carry it out are not personally responsible, but 
are protected by the doctdne of the sovereignty of the State. In the opinion of the 
Tribunal, both these,submissions must be rejected.. . . Crimes against international 

! ' 2  ; ;  

" I  
See generally 99 161 and lb6! 

a ! 

On the international cdrnikl kdspbnsibility of individuals see generally Eustathiades, Hag R, 84 
(1953), iii, pp 397-627<~petduti, Hag R, 90 (1956), ii,pp 766-87; Glaser, Hag R, 99 (1960), i, pp 
473-585, and Droit t n t m t w k a l  penal conventionnel (2 vols, 1970 and 1978); Hoffmann, 
Strafrechtliche Verantwdrt& im biilkerrecht (1962); Oehler, Internattonales Strafrecht (1972); 
Bassiouni and ~anda,jInternational Criminal Law (2 vols, 1973)i Dinstein, Israel YBHR, 5 
(1975), pp 55-87; Dra+er, Israel YBHR, 6 (1976), pp 9-48; Green, ICLQ, 29 (1980), pp 567-84, 
and Israel YBHR, 11 (1981), pp 9-40; Komarow, tbrd, pp 21-37; Bassiouni, Internattonal 
Crimtnal Law: A hfft Internattonal Criminal Code (1980) and Internattonal Crtmes: Dtgestl 
Index of International Instruments 1815-1985 (2 vols, 1986); Bassiouni (ed), New Honzons tn 
International Criminal Law (1985), and International Cnmtnal Law (vols 1 and 2,1986; vol3, 
1987). See also nn 5, 27. 
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law are committed by men, not by abstract entities, and only by punishing indi- 
viduals who commit such crimes can the provisions of international law be 
enforced." 

The principles of international law recognised by the Charter of the Nurem- 
berg Tribunal and the judgment of the Tribunal were affirmed unanimously by 
the United Nations General Assembly in 1946.qince then there has been an 
increasing trend towards the expansion of individual responsibility directly 
established under international Much of the substance of the Nuremberg 
principles was later included by the International Law Commission in the Draft 
Code of Offences against the Peace and Security of Mankind, adopted in 1954,8 
Article 1 of which stipulated that 'offences against the peace and security of 
mankind, as defined in this Code, are crimes under international law, for which 
the responsible individuals shall be punished'. 

Article 2 enumerated these offences as covering such matters as any act or 
thrcat of aggression (paragraphs 1 2nd 2), preparation of the employment of 
armed force against another state (paragraph 3), organisation of armed bands for 
incursion into the territory of another state (paragraph 4), fomenting civil strife 
or encouraging terrorist activities in another state (paragraphs 5 and 6), violation 
of a treaty designed to ensure international peace and security by imposing arms 
or  other military restrictions (paragraph 7), annexation of territory (paragraph 
8), intervention (paragraph 9), destruction of national, ethnic, racial o r  religious 
groups (~aragraph lo), inhuman acts against civilians on social, political, racial, 
religious or cultural grounds (paragraph 1 I), violation of the laws o r  customs of 
war (paragraph 12), and conspiring or  attempting to commit any of these 
offences, o r  inciting or  participating in their commission (paragraph 13). 

Individual criminal responsibility under international law has also, for 
example,9 been affirmed or established in relation to genocide,'0 grave breaches 

Tranmipt of Proceedings, p 16,878; AJ, 41 (1947), p 220. See generally on the Nuremberg trials 
and other similar war crimes trials after the Second World War, vol I1 of this work (7th ed), §257 
and literature there cited; Knieriem, The Nuremberg Trials (1959); Woetzel, The Nuremberg 
Trials in International Law (2nd ed, 1962); Brownlie, International Law and the Use ofForce by 
Stater (1963), pp 167-213; Riickerl, NS Prozerre (1971); Piccigailo, The Japanese on Trial: Allied 
War Crimes Operations in the East, 1941-11 (1979). 

As to war crimes in relation to the fighting in Vietnam in the 1960s and early 1970s seeTaylor, 
Nuremberg and Vietnam (1970); contributions by Falk, Rubin, Paust and Taylor in The 
Vietnam War and International Law (ed Falk, vol3,1972),  pp 327-96; Goldstein, Marshall and 
Schwartz (eds), The My Lai Massacre and its Cover-up (1976). 
GA Res 95 (I). For the ILC's formulation of the Nuremberg Principles, see YBILC (1950), ii, pp 
374-8. 
It is necessary to distinguish an act which as a matter of international law is a crime in 
international law, and an act which a state is required by international law (usually a treaty) to 
punish as criminal under national law. It may be noted that Art 7 of the European Convention on 
Human Rights refers to the commission by individuals of 'criminal offences under national or 
international law'. The international responsibility of individuals was expressly reaffirmed by 
the Security Council in relation to grave breaches of the Fourth Geneva Convention 1949, in the 
context of Iraq's aggression against Kuwait in 1990: SC Res 674 (1990). 
YBILC (1954), ii, pp 151-2. See § 30, item (19). 
For a more extensive list of instruments adopted since 1954 and relevant to the possible 
international criminal responsibility of individuals, see YBILC (1984), ii, pt 2, pp 14-15 (para 
50). As regards torture, see generally 5 440, n 12; and as to terrorism see § 122. 

lo See 9 434. 

On state re! 

of the 1949 ~e&& Cbnventions (and of the 19; 
apartheid.12 I ' f *  

In 198213 the Metnational Law Commission re1 
Draft Code of Offehces (which later became 'Cril 
Security of Mankind, by which the Commissior 
category of inteknatidnal crimes, measured in th 
calamity or  by k g  Horrific character.15 The Com 
under active ~onbiddration. '~ Draft articles provisi 
1991 lay down ceqain gerieral principles such as tl 
tory limitations !(Atti le 5),17 the entitlement of f guarantees (Arti 18 6),,  * non bis in idem (Article ; 
Code (Article 84,"'tht responsibility of superic 
(Article 10);' and the rpponsibility of individuals I 

position, even asHkad6f State (Article 1 I)." They 
constitutin crimes a;gdinst the peace and security o 
sion ~ r t i c e  12);~' the threat of aggression (Articl 
14),d colonial a i d  o \ h b  forms of alien dorninatiol 
terrorism (Article 16)~?, recruitment, use, financin 
(Article 18)26b, a d  illicit traffic in narcotic drugs 

This evolution' df the,law relating to  the interna 
viduals has been affected by proposals for the estat 
criminal court with jurisdiction over  individual^:^^ 

. I " UNTS, 75, pp 38, B5, l j 5  and 287; and ILM, 16 (1977), p 
l2 International Convbntioh on the Suppression and Punishm 

Res 3068 (XXVI~I) (i973 The UK is not a party to the ( 
l3 Following GA ~ i s ' 3 6 / l b  i (1981); YBiLc (1982), ii, ~t 2,  
l4 GA Res 42/151 ( f h  ; #[LC, ii, pt 2, pp 12-13. 

YBILC (1983) ii, pt p 14 (para 48). 
j6 See the successive annual repow of the ILC to the General 

comment on the ILC's wbrk see Green, Israel YBHR, 13 (19 
pp 224-73, and 16 (1986), pp 162-216. 

l7 YBILC (1987), ii; pt 2,  p ?5. 
l8 Ibid, 16. 
l9 Report of the ILC: (40th Session, 1988), para 280. 
20 Ihid 1 .. -. 
21 Ibid. 
22 Ibid. t ,  * i t  

23 Ibid. 
24 Report of the ILC ( 4 1 s  Session, 1989), para 217. 
25 Ibid. 
26 Ibid. 
26' Report of the ILC (42nd session, 1990), para 158. 
26b Ibid. 
26C Ibid, paras 77-88, 158. 
27 See vol I1 of this work (7th ed) §§ 257a and 257b for a disc 

subject. See also Glaser, Introduction d Petude du droit inten 
(1951), pp 514-25; Donnedieu de Vabres and others, Annuar 
RG, 56 (1952), pp 357-459; Revue mtrque de drort mterz 
Wright, AJ, 46 (1952), pp 60-72; Wehberg in 'Gegenwartsprc 
379-94; Glaser, Revudde drottpbal(1953),  pp 283-330; Th 
and the Law o f ~ ~ t i o d s  ( f961);  Bridge, ICLQ, 13 (1964), pp 
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to secure early international agreement. Until such a court is established, the 
enforcement of the international criminal responsibility of individuals has to be 
left to international tribunals set up for particular urposes (such as the Nurem- 
berg and Tokyo tribunals) o r  to national courts. f 8  

§ 149 The basis of responsibility The basis of a state's international responsi- 
bility has been a matter of much discussion.' It  has been said to be essentially 
delictual and based on fault, requiring either intentional o r  negligentZ conduct on 

Towards a Feastble Internattonal Cnmtnal Court (1970); Bass~ounr and Nanda, Internat to~l  
Crtmrnal Law (vol 1, pt  V, 1973); Feren~z, An Internattonal Cramma/ Court (2 vols, 1980); 
Graefrath, European JournalofInternatronal~aw, 1 (1990), pp 67-88. See also the Statute for an 
Internattonal Commission of Cnmtnal Inquiry adopted by the ILA in 1980 (Report of the 99th 
Conference (1980), pp 5,402-8) and the Statute for an Internattonal Crimtnal Court adopted by 
the ILA rn 1984 (Report of the 61st Conference 119841. OD 4-6. 257-h71 

In 1948 the U N  General Assembly reqiqsted th; I L C ' ~ ~  Lonstder the qLestton of mternatronal 
cnmtnal jurrsdtctron (Res 260 (111) B): see YBILC (1950), 11, pp 378-9, and HtstortcalSurvey of 
the Questton on InternattonalCnmma~Jurtsd~tron,prepared by the U N  Secretary-General, UN 
Doc A/CN 4/7 In 1950 the General Assembly set up a Committee of representattves of 17 
member states charged wtth the task of draftrng proposals and conventtons relatrng to the 
estabhshment of an tnternat~onal crtmrnal court. For y~ analysrs of the report of the Commrttee, 
see Wnght, AJ, 46 (1952), pp 60-72, and Liang, rbd ,  pp 73-88 For the proposed statute, see AJ, 
46 (1952), Suppl, p 1. In 1953 another Committee revrsed the draft for final subm~won  ro the - ~ ~ -~~~ ---.-.. -- ...- 
General Assembly (for text see UN ~ u l l e t g ,  15 (1b53), p 196). The draft provides for the 
establishment of an international criminal court 'tg try natural persons accused of crimes 
generally recognised under International Law' (Art 1). Such persons may be 'constitutionally 
responsible rulers, public officials, or privqte individuals' (Art 25). The Assembly deferred 
consideration of this second committee's report: Res 898 (IX) (1954) and 1187 (XII) (1957). 

Article VI of the Genocide Convention 1948 (§ 434), and A n  V of the Apartheid Convention 
1973 (§ 439) contained contingent provision for an 'international penal tribunal' in the event of 
one being established. In its resumed work on the D a f t  Code of Crimes against the Peace and 
Security of Mankind (see above in text) t h ~  ILC is considering the question of an international 
criminal coun, as pan  of the procedures for iqplementing the Code. It was expressly asked to do 
so, with particular reference to illegal drug tidfiaking, in GA Res 44/39 (1989). As a result the 
ILC prepared a Report on the possible establiijlment of an international criminal jurisdiction in 
1990, which it submitted to the General Assembly: s& Report of the ILC (42nd Session, 1990), 
para paras 93-157. , ,, v . ,  

28 Thus the courts of many European states tried numerous people for war cnmes committed 
durrng the Second World War. As to the trtal by Israelpf Etchmann, see § 119, n 15, para 3. As to 
per~ods of ltmttatton for such war crrmes mals, see 435, n 11. 
See dlscusslon In H Lauterpacht, Analogres, pp 135- i 3, § 62, and also Annuatre, 33 (1927), pp 
455-562, upon Strisower's Report on the lnternat~odal Respons~brlity of States for Injury on 
thew Terrrtory to the Person o r  Property of hretgne+, and AJ, 21 (1927). pp 720-24, and rbtd, 
22 (1928). Specral Suppi, pp 330-33; Borchard, 0 1  (1929), pp 224-27; Starke, BY, 19 (1938), 
pp 104-17; Ago tn Sntttt gturtdtn m onore d4 $antiRomano (1939), pp 3-32; Guggenhetm, pp 
552-60; Cheng, General Prtnczples of Law as Apphgd by bynternatwnal Trtbunals (1953), pp 
218-32; Sperdutr, Comunrcazaona e studt, 3 (1950), pp 79-104; Parry, Hag R, 90 (1956), 11, 
pp 669-98; Garcra Amador, Hag R, 94 (1958), 1 1 ~  pp  382-92; Accroly, Hag R, 96 (1959), i, pp 
353-70, Carlebach, La Probkme de la fahte et  sa phce duns la nonne du drort tntmattonal 
(1962), C h  4, Perret, De la Faute et du devotr v drort ~nternartonal(1962); Quadn, Hag R, 113 
(1964), rn, pp 453-77; Gold~e, ICLQ, 14 (1965), pp, 1189-1264; Gray, Judtnal Remedtes m 
Internattonal Law (1987), pp 222-4; Barbor*, V Q I ,  34 (1988), pp 513-22; Boyle, BY, 60 
(1989), pp 257, 287-97. I I 

Not necessarily 'gross' neghgence: see Re Rtrzo,aft4 Others (No 3), ILR, 22 (1955), pp 317, 
322-3. I , !  " ;  

I 1 1  
, 1; ; ' 
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the part of the state before a breach b it of an international obligation can be 
established; o r  to be strict or obiective,'conduct and result alone establishing the 
breach of an obligation. 

The patterns of responsibility known in the various natlonal systems of law are 
not always appropriate for international law. There is probably no single basis of 
international responsibility, applicable In all circumstances, but rather several, 
the nature of which depends on the particular obligat~on in quest~on.4 

Thus, in relation to the acts of private individuals the state's responslbllity is 
based on fault in that it must normally be shown that the state faded to show due 
diligence in preventing the injury or punishing the offender.' Similarly, a need to 
show fault of varying degrees has been incorporated into treaty provisions.6 
Moreover, as the decision of the International Court of Justice in the Cog' 
Channel case demonstrated, a state does not necessarily bear absolute responsi- 
bility for  an injury suffered by a foreign state for the mere reason that the injury 
occurred on the territory of the former state. The Court said: 

' I t  is clear that  knowledge o f  the  minelaylng cannot  be  imputed t o  t he  Albanian 
Government  by  reason merely of t he  fact that  a minefield discovered in Albanian 
territorial waters caused the  explosion o f  which the  British warships were victims..  . 
This  fact, by  itself and apart f rom other  circumstances, netther involves prima facie 
responsibility no r  shifts t he  burden of proof.'7 

Generally, considerations of state sovereignty reinforce a certain reluctance to 
impose strict responsibility upon states conduct. Apart from the ques- 
tion of responsibility, the degree of to the state may affect the 
nature and amount of reparation to be 

The terminology varies. It is often convenient to distinguish between absolute responsibjlity 
(where the defendant state is responsible solely and without exception on the basis of injury 
having resulted from its conduct) and strict responsibility (where the defendant may invoke, as a 
denial of responsibility, certain very strictly limited defences); since both absolute and strict 
responsibility depend primarily on the sole . . fact of injury having occurred, they may both be 
refkred to as in;olviig objective responsibrlity. 

Responsibility (whether absolute, strict or based on fault) involves a liability to make repara- 
tion. It is thus a separate question whether liability is limited o r  unlimited. A combination of 
absolute responsibility and unlimited liability would impose a particularly heavy burden on a 
defendant state. 
The problem, often, turns on the formulation of the relevant oblrgatron The formulatron of 
customary rules IS often rmprecrse and a requtrement of strrct habtlrty In relatron to the 
observance of such rules could lmpose upon states an unreasonable burden Where, on the other 
hand, as wnh treatres and certatn rules of customary rnternatronal law, the rules are prectse, and 
can take Into account whatever exceptrons or quallficatrons are necessary, a requ~rement of fault 
may not beneeded and strlct habtllty becomes more appropriate In effect, the necessary element 
whtch prevents the rule bemg apphed rn a manner whrch IS unreasonably burdensome can e~ther  
be secured by basrng r e~~ons~br l r ty  for breach of the law on fault, or by the rule rtself tncorporat- 
mg the necessary qualtficat~ons As ~nternatronal law becomes more refined, and the subject of 
treaty provlslons, the extent to which lnternatronal respons~brl~ty IS based on fault may drrntn~sh 
See 6 i66. 
See i g n  12. 
ICJ Rep (1949), p 18. However, see § 121, n 8, as to the admrssrbil~t~ of circumstanttal evtdence 
for the possible benefit of the mjured state. See also Mtlatary and Paramrlttary Acravttres Case, 
ICJ Rep (1986). pp 82-6; and Lenoble, Rev Belge, 16 (1981-82), pp 95-110. 
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However, in certain areas responsibility may arise without fault. Either abso- 
lute o r  strict responsibility has been adopted by treaty for some particularly 
dangerous activities.' These include the Paris Convention on Third Party Liabil- 
ity in the Field of Nuclear Energy 1960,~ the Brussels Convention on the 
Liability of Operators of Nuclear Ships 1962,1° the Vienna Convention on Civil 
Liability for Nuclear Damage 1963,'' the Convention on International Liability 
for Damage Caused by Space Objects 1971,12 the International Convention on 

O n  ultra-hazardous activities generally see Jenks, Hag R, 117 (1966), i, pp 105-200; Cahier in 
International Relations in a Changing World (1977). 
TS NO 69 (1968); AJ, 55 (1961), p 1082, on which see Berman and Hydeman, ibid, pp 966-9, and 
the Explanatory Memorandum printed in Europ YB, 8 (1960), pp 25-59. See also the 1963 
Brussels Convention Supplementary to the 1.960 Paris Convention, TS No  44 (1975), and the 
Protocol of 21 September 1988 on Civil Liability in Cases of Nuclear Damage (Cm. 774). See also 
n 11. 

See generally on liability arising out of the civil and industrial use of nuclear materials Hardy, 
BY, 36 (1960), pp 223-49, and ICLQ, 10 (1961), pp 739-59; Hyderman and Berman, Interna- 
tional Control of Nuclear Maritime Activities (1960); Arangio-Ruiz, Hag R, 107 (1962), iii, pp 
575-630; Konz, AJ, 57 (1963), pp 100-1 1 ; Roysseau,Report on Legal Implications of Disposalof 
Radioactive Wastes into the Sear (IAEA, 1963); Pelzer, Rechtsprobleme der Beseitigung radioak- 
tiver Abfalle in das Meer (1970); Dickstein, ICLQ, 23 (1 974), pp 426-46; Miatello, La Responsa- 
bilitk internationale encourue en raison des activitir liies a i'utilisation de i'energie nucliaire 
(1986); Cameron, Hancher and Kuhn (eds); Nuclear Energy Law after Chernobyl(1988). 

As to the Nuclear Tests Case brought by Australia and New Zealand against France in 1973, 
see $ 125, n 3. See also ibid, as to the explosion in 19$6 of a nuclear reactor at Chernobyl in the 
USSR. . , . r  , 

One partrcular aspect of lrabrlrty for ultra-hazardous actrvrtres has amen In the context of the 
rnternatronal carnage and dumprng of hazardous (and particularly nuclear) waste The matter has 
been rncreasrngly the subject of rnternatlonal actlon. See eg Conventron on the Preventron of 
Marrne Pollutron by Dumprng of Wastes and Other Matter 1972 (ILM, 11 (1972), p 1291), 
O E C D  Councrl Decrsron and Recommendatron on Transfrontrer Movements of Hazardous 
Waste 1984 (ILM, 23 (1984), p 214), O E C D  Dewton-Recommendatron on Exports of Hazar- 
dous Wastes 1986 (ILM, 25 (1986), p 1010), OECD Decrsron on Transfrontrer Movements of 
Hazardous Wastes 1988 (ILM, 28 (1989), p 257); Basel Convenuon on the Control of Trans- 
boundary Movements of Hazardous Wastes and therf Drsposal 1989 (ILM, 28 (1989), pp 6649, 
657), Art 12 of whlch envlsages the later conclus~on bf a protocol on questrons of lrabrlrty and 
compensatron for damage resultrng from transboundary movement and drsposal of hazardous 
and other wastes. 

Although callrng for moredetarled treatment mvol 11 of thrs work, rt should here be noted that 
realrsatron of the dangers of nuclear warfare has led to the conclusron of several treatres desrgned 
to lrmrt the prolrferatron and testrng of nuclear weapons. These rnclude the Treaty bannrng 
Nuclear Weapons Tests rn the Atmosphere, rn Outer Space and Under Water 1963 (TS No 3 
(1964)), Treaty for the Prohrbrtron of Nuclear Weapons In Latrn Amerrca I967 (Treaty of 
Tlatelolco) (ILM, 6 (1967), p 521), Treaty on the Non-Prolrferatron of Nuclear Weapons 1968 
(TS N o  88 (1 970)), Treaty on the Prohrbrtron of the E placement of Nuclear Weapons and other 
weapons of Mass Destruct~on on the Sea-Bed and t h ~  acean  Floor and m the Subs011 Thereof (7's 
No  13 (1973)). 

10 AJ, 57 i1963j: p 268. See Hardy, ICLQ, 12 (1%3),'pp 778:88; C~go,,  ICLQ, 14 (1965), pp 

809-44. See also the Brussels Conventron on Civil J$esponsrbrlrty for Marrtrme Transport of 
Nuclear Materrall971 (Cmnd 5094), on whlch see Srrohl, AFDI, 18 (1972), pp 753-84. And see 
generally on the rnternatronal transfer of hazardous niaterrals and technology, Hand1 and Lutz, 
Haw ILJ, 30 (1989), pp 351-75. 
ILM, 2 (1963), p 727. See also the Conventron on Third Party Lrabihty in the Field of Nuclear 
Energy 1960, at n 9. O n  these two Conventrons see Crgoj, ICLQ, 14 (1965), pp 809-44, 
especially p 822ff. I '' GA Res 2777 (XXVI). Article I provrdes for a state to tje 'absolutely liable', but Art I1 provides in 
certaln respects for state liabllrty 'only rf the damqge rg due to ~ t s  fault o r  the fault of persons for 
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Civil Liability for Oil Pollution Damage 1969') and the Convention for the 
Regulation of Antarctic Mineral Resource Activities 1988.14 Absolute, o r  strict, 
responsibility probabl does not yet attach to any conduct by virtue of custom- 
ary international law,Y5 although some tendency in that direction can be dis- 
cerned in discussion of the limited extent to which a state may be internationally 
responsible for acts which are in principle lawful but which involve an abuse of 
rights.16 

Not  every act by one state which Injures aaother state constitutes an interna- 
tionally wrongful act, even where prrma facre it is inconsistent with an interna- 
tional obligation owed to the injured state. Thus some acts, while undeniably 
causing injury, d o  not involve a violation of any international obligation. Other 
acts may be justified," so as to deprive them of any wrongful character which 
they might otherwise have, by consent given by the injured state; by being 
committed by one state in exercise of its right of self-defenceI8 or as a lawful 
counter-measure (such as reprisals19 or measures of enforcement under Articles 
41 or 42 of the Charter of the United  nation^),^' against the wrongful act of 
another State; by considerations of force maleureZ1 or  severe distress depriving 
the state organ committing the act of any other practicable choice; or by the 
necessity of safeguardmg essential ~nterests of the state.22 

§ 150 Nationality of claims A state which puts forward a claim before an 
international tribunal1 must be in a position to show that it has locus standi for 
that purpose. Where the injury complained of has been suffered by the state 
itself, as where its naval vessels have been sunk or  its territorial sovereignty 

whom it is responsible'. See § 142, n 2, as to the Rome Convention on Damage caused by Foreign 
Aircraft to Third Parties on the Surface 1952, also establishing a system of absolute liability. 

" A!, 64 (1970), p 481; see Art 111. '.' ILM, 27 (1988). p 859; see Art 8. 
l5  The unqualified responsibility of states for certain acts of their organs, officials or armed forces 

(see $9 159-65) is more a matter of attribution than of responsibility. 
l 6  See $ 124. 
" See generally Draft Articles on State Responsibility, Arts 29-35 and Commentary, YBILC 

(1979), ii, pt 2, pp 106-36, and (1980), ii, pt 2, pp 34-62. See also, as to furce majeure, distress and 
necessity as proposed by the ILC, Rainbow Wantor (New Zealand v France) (1990), ILK, 82, pp 
500, 55lff. 
See $ 127. 

l9  See $ 127, n 12. See also § 129, n 13ff. 
20 See $ 132. 

The USA-Iran Claims Tribunal defined force majeure conditions as 'social and economic forces 
beyond the power of the State to control through the exercise of due diligence', and regarded 
injuries caused by such forces as 'not attributable to the State for purposes of its responding in 
damagess: Gould Marketbig Incv Ministry ofNationa1 Defence ofIran, AJ, 77 (1983), p 893. See 
also Crook, AJ, 83 (1989), pp 278, 293-5. See also Rainbow Warrior (New Zealand v France) 
(1990), ILR, 82, p 500, holding force majeure only applicable in circumstances of 'absolute and 
material impossibility', and not where they merely make compliance with obligations more 
difficult or burdensome (at p 553). 

" See $ 126. 
As to measures of diplomatic protection before the formal presentation of an international claim, 
see $5 158, 410. 
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violated o r  a treaty obligation owed to it by another state has not been fulfilled,2 
the state's locus standi to present a claim is not in doubt. But where it is a private 
person (either natural o r  legal) who has suffered injury, a state wishing to 
establish its locus standi to  present a claim on account of that injury must show 
that the person concerned was its national.' For by 'taking up the case of one of 
its subjects and by resorting to diplomatic action or  international judicial pro- 
ceedings on his behalf, a State is in reality asserting its own rights - its right to 
ensure, in the person of its subjects, respect for the rules of international law'.4 It 
is the bond of nationality which establishes the connection between the injury 
suffered by a private person and the right of the state to  seek redress. It may 
accordingly be stated as a general principle5 that from the time of the occurrence 
of the injury until the making of the award6 the claim must continuously and 
without interruption have belonged to a person or  to  a series of persons (a) 

See § 1, n 6; and see Complaint by Ghana against Portugal(l962), ILR, 35, p 285; Complaint by 
Portugalagainst Liberia (1963), ILR, 36,pp 351,392; and see text at nn 17and 18. But it cannot 
be assumed that every multilateral treaty 1s of such a kind that a breach by astate party to it would 
give any other party a basis for a claim in the absence of some particular injury to itself o r  its 
nationals. Note also the absence in international law of any actio popularis: see § 1, n 9. ' Certain limited exceptions to this rule are sometimes asserted, as the ICJ has recognised: 
Reparations Case, ICJ Rep (1949), p 174, at p 181. See also Hackworth, iii, p 417; Hyde, ii, pp 
1179-81 ; Borchard, pp 475-8. See § 41 1. ' Mavrommatis Palestine Concessions (1924), PCIJ, Series A, N o  2, p 12. See also the Chorz6w 
Fanoy Case (1 928). PCIJ, Series A, No  17, at pp 25-29, and the Panevezys-Saldutiskis Railway 
Case (1939), Series A/B, No  76, at p 17. But see the Dissenting Opinion in this case of Judge van 
Eysinga pointing to the consequences of the adoption of that rule in cases of changes of 
sovereignty with the result that the new state would be unable to espouse theclaims of someof its 
nationals (at p 35). O n  this aspect see Art I(b) of the Resolution adopted by the Institute of 
International Law in 1965, Annuaire, 51, (1965), ii, p 260. The application of the rule as to the 
nationality of claims was thecentral issue in the Nottebohm Case, ICJ Rep (1955), p 4; see also, in 
relation to companies and their shareholders, the Rarcelona Traction Case, ICJ Rep (1970), p 4. 
O n  both these cases, see further 152,378. As to the relationship between the claim of the state 
and the claim of its national see also Greece (in behalf of Apostolidis) v Federal Republic of 
Germany (1960). ILR, 34, p 219. 

But a state is not necessarily entitled to sue in the courts of a foreign state on behalf of its 
nationals: see Pfizer Inc v Lord et al, ILM, 14 (1975), p 1409. 
See Hurst, BY (1926), pp 163-82; Hyde, §§ 275, 280; Ralston, §§ 291-348; Lambie, AJ, 24 
(1930), pp 264-78; Borchard, Annuaire, 36 (1931), i ,  pp 277-356; Witenberg, Hag R, 41 (1932), 
3, pp 44-50; Borchard, RI, 3rd series, 14 (1933), pp 421-467; Ch de Visscher, ibid, 17 (1936), pp 
481-84; Bases of Discussion, iii, pp 140-45; Sibert, RG, 44 (1937), pp 514-20; Sinclair, BY, 27 
(1950), pp 125-44; Parry, Hag R, 90 (1956), ii, pp 699-712; Garcia Amador, Hag R, 94 (l958), ii, 
pp 426-39; Harvard Draft (1961), Art 23; Blaser, La Nationalitt et la protection juridique 
internationale de I'individu (1962); Briggs, Annuaire, 51 (1965). i, pp 5-173, and discussion at 
ibid, 51 (1965), ii, pp 157-253 and the resolution adopted at pp 260-62; Vallat, International 
Law and the practitioner (l966), pp 19-29; Jennings, Hag R, 121 (1967), ii, pp 474-80; Drucker, 
ICLQ, 16 (1967). pp 1157-61; Joseph, Nationality and Diplomatic Protection (1969) (with 
special reference to the Commonwealth); Leigh, ICLQ, 20 (1971), pp 453-75; AJ, 76 (1982). pp 
836-9 (for a reaffirmation of the US Government's view as to the validity of the 'continuous 
nationality' rule); Rules I, 11 and XI of the UK Government's Rules Applying to International 
Claims 1985, cited by Warbrick, ICLQ, 37 (1988), pp 1006-8. 
See Eschauzier Claim (1931), RIAA, v, p 207. In some cases it may be sufficient for the 
nationality of the claimant state to have been continuously held until the presentation of the 
claim rather than until the making of the award. 
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having thenationality 6f thebtate by whom it is put forward, and (b) not having 
the nationality of the b ~ t e  against whom it is put f o r ~ a r d . ~  

Although the rule tljus statkdk well-established,* its adplication is not always 
without problems. In &e Notrebohm case the ~nternationkl Court of Justice held 

. '  
I /  i 
, , 1 1  i 
i .  I 
* I 

' Departures from the rulk hay I& ag:eed by treaty. Thus by virtue of Art 78.9(a) of the Treaty of 
Peace with Italy 1947 (& FJ6 56 ;(1948)), claims were allowed on behalf of persons who had the 
nat~onaltty of one of t h d ~ n i t e d  Nakions on the date of entry Into f c h e  of the treaty and on the 
date of the armistice with haly (ihith date was in many cases after the date on wh~ch tnjury was 
suffered), as well as on b'$alf ofperions who had been 'treated as enkmyl under Italian law, even 
if they did not satisfy fhbst &tiohahty requirements. See eg Menkes, Bartha and Feldman 
Clarms, ILR, 22 (1955),$p 3892391 and 642; Fubrnt Clarm (1959), ILR, 29, p 34; and De Leon 
Cratm (1962), ILR, 4 0 , g  117. ,, 

Similarly, treaties may vpy,  to, the dateson which the poss~sslon of the .laimant 
nationality is relevant. Y A f i  24!9(a) of the Treaty of Peace with' Rouman~a 1947 establishes 
the date of the armistice It% ~dt imhnia  as a relevant date In this context: see eg Hoffman Clarm, 
ILR, 26 (1958-11), p 33j.  Treades may also allow for changes fromone nationahty to another: 
see eg Stankovrc ~1armi(1963):!~~i(, 40, p 153. See also French Natronal Compensatron Case 
(1973). ILR, 74, p 280.; ' j - 

It is no demnure froth th& rule if a state in distributing c o m p e n s ~ ~ o n  obtained from another 
state, chooses to make paydenis ta persons who would-not 4uallfy under the rule. In makmg 
arrangements for the didributioh of compensation by a nattonal tribinal, the state may, but need 
not necessarily, require the tribunal to act in accordance with the nationality of clalms rule. See, 
eg as to the distribution by the USA of certain compensation received from Italy, Peselj, AJ, 53 
(1959). pp 144-51. See also Lillich, ICLQ, 13 (1964), pp 899-924, abd other works cited below, 
9 158, n 7, as to national distributibns of compensation. 

Where a state is unable to"dsslrt anv formal standine to d s e n t  a clam on behalf of " r 

non-national interests which wttkdamagid aspart of a wider incidedt in respect of other pans of 
which it hasstandinn to prednt Ic ldm,  it may condition its agreemerlt to a settlement of its claim 
upon satisfactory apranbementd being made in respect of tKe non-national interests involved. 
New Zealand so acted ih rblatijh tb a foreign national who was killed, and a foreign flag s h ~ p  
which was sunk, in the ~&u&e f a n  action by France in New Zealand territory: see Rarnbow 
W a m r  (New Zealand v Frani)  ()986), ILR, 74, pp 241,259. 
However, the rule has not beenifollbwed invariably, and exceptiondl cases exlst in which a state 
has been allowed to support Pi tlalm on the joint basis of the claimant's dom~cile within ~ t s  
territory and of his having made a dpclaration of intention to acquird tts nationality: see Hyde, 5 
275, and Ralston, § 300Jand § 4 l,$ara (9); but see Szunyogh  lath, ILR, 26 (1958-11), p 331, 
rejecting a claim presented dn & basis of a declaration of intention to acquire nationality. See 
also the observations of Fitzma tied, BY, 17 (1936). pp 104-10, in connection with the I'm Alone 
Case, AD, 7 (1933-34). No 86~sp.$cially at pp 205,206; RIAA, iii. p 1609, in which the owners 
of the ship, which the kommiisiohers held to have been illegally sunk, were nationals of the 
defendant state. As to tlie two ched- Martrn Koszta and August ~rebenbnnk - of the successful 
assertion by the USA of a right df protection over persons who were not its nationals, see 
Wharton, ii, 4 175; Moore, iii, $9 490,491; Martens, Causes cilibres, v, pp 583-99; Borchard, 
§ 250. But see Hyde, i, § 396, who cites a passage in Moore, iii, q 844, dvhtch makes it.clear that the 
claim to protect was based upon Koszta's admission to American protectton ad rntenm by the 
American Consul and ChargC d'Affaires at Constantinople by the grant of a passport or 
safe-conduct in accordance with the recognised usage in Turkey. See also the case of Edward 
Hilson v Germany in AJ, 19 (1925), pp 810-15, and AD, 3 (1925-26), N o  198. As to the August 
Prepenbnnk case, see AJ, 9 (1915), S ~ p p l ,  pp 353-60. See also § 41 1, fprcertain other exceptional 
circumstances in which the diplomatic protection of non-nat~onalq is allowed. 

O n  the other hand, it has bead held that the fact that a state denies to certain categories of ~ t s  
nationals the full status o r  privikgesof citizenship (see § 378, nn 23-6) does not affect its rights in 
the matter of claims by oi in  respectof the individuals in question. Sek eg Kahane v Pansr and the 
Austnan State, AD, 5 (1929-30), N o  131. See also Wilson, AJ, 13 (1939), pp 146-48. O n  
nationality and war claims, sedHapna, Col Law Rev, 45 (1945), pp 301-44. 

L , c i  
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that a state may not espouse a claim on behalf of a person who has its nationality 
but has no real and effective link with that state, at least if the claim is against 
another state with which he does have such a link.9 In cases of succession on 
death,I0and of assignment," a claim will normally be allowed if the continuity of 
nationality is maintained and disallowed if it is not. 

The position is probably broadly the same in respect of insurance policies 
under which the rights of the insured pass to  the insurer by way of subrogation,12 
alttiough quite apart from any question of continuity of nationality, weight may 
be given to the consideration that the nature of the insurance transaction involves 
the risk of loss for which, if it occurs, the insurer is not entitled to c~mpensa t ion . '~  
Where a claim is made in respect of property which is beneficially owned by one 
person, although the nominal title is vested in another, and they are of different 
nationalities, it will usually be the nationality of the holder of the beneficial 
interest which will be the determining factor for purposes of an international 
claim.I4 Where a person possesses more than one nationality special provisions 
apply.15 The protection of companies, which by analogy also possess a state's 
nationality, raises particular problems which are considered elsewhere,16 
together with the associated problems connected with the protection of share- 
holders. 

~ -- ~ ~p 

See § 378. See also Flegenheimer Claim, ILR, 25 (1958-I), p 91, limiting this requirement of an 
effective link to cases involving a claimant with more than one nationality (at pp 147-50). Where 
the nationality of a claimant is in issue, official declarations or certificates of the state asserting he 
has its nationality are not necessarily binding on an international tribunal, which may conduct its 
own examination of the matter: ibid, pp 98, 109-10. 

'O Gleadell Claim (1929), RIAA, v, p 44; Flack Claim (1929), ibid, p 61 ; Eschauzier Claim (1931), 
ibid, p 207; Kren Claim, ILR, 20 (1953), p 233; Rogovic Claim, ILR, 21 (1954), p 156; Hanover 
Bank Claim, ILR, 26 (1958-11), p 334; Friede Claim, ILR, 26 (1958-11), p 352; Ruchwarger 
Claim (1959), ILR, 30, p 215. Cf Straub Claim, ILR, 20 (1953). p 228. 

See also Harvard Draft (1961), Art 20. It may be regarded as established that the rule actio 
personalis moritur cum persona - now abolished in English law - is not recognised by interna- 
tional tribunals: see eg the Dujay case, decided by the US-Mexican Claims Commission on 8 
April 1929, AD, 5 (1929-30), N o  107. 

I '  Perle Claim, ILR, 21 (1954), p 161; First National City Bank Claim, ILR, 26 (1958-11), p 323; 
Dobozy Claim, ibid, p 345; Batavian National Bank Claim, ibid, p 346; Herman Allen Claim 
(1959), ILR, 30, p 158; InternationalHarvester Co Claim (1959), ibid, p 153; Einhorn-Fielstein v 
Netherlands Claims Commission (Czechoslovakia) (1971), ILR, 73, p 378. As to the inadequacy 
in this context of an interest held by way of apledge as security for adebt, see Bano Claim (1959), 
ILR, 30, p 208. There may be room for a presumption of continuous nationality eg in respect of 
bonds held by the claimant but previously the subject of active trading in the claimant state's 
securities market: see Green Claim, ILR, 26 (1958-11), p 341. 

l2 See La 'RPunion'(1922), Recueil TAM, 1 ,  p 773; La Foncih, ibid, 9, p 400; Federal Insurance Co 
Claim, ILR, 26 (1958-11), p 316; Continental Insurance Co. Claim, ibid, p 318. 

See generally McNair, Opinions, ii, pp 290-92; Meron, AJ, 68 (1974), pp 628-47. 
I' See Provident Mutual Life Insurance Co v Germany (1924), RIAA, 7, p 91; Eagle Star and 

British Dominions Insurance Co Ltd and Excess Insurance Co Ltd Claims (1931), RIAA, 5, p 
139. 

I' Binder-~aas Claim, ILR, 20 (1953), p 236; Knesevich Claim, ILR, 21 (1954), p 154; American 
Security and Trust CO Claim, ILR, 26 (1958-II), p 322; Methodist Church Claim, ibid, p 279; 
Hanover Bank Claim, ibid, 334; Chase National Rank Claim, ibid! p 463. See generally 
Bederman, ICLQ, 38 (1989), pp 935-46; and § 152 as to shareholding Interests in companies. 

Is See § 151. 
l6 See 5 152. 

The rule as to  nakional[ty bf claims is subject to exc 
treaty lays down obligations of the contracting partie 
ment of individuals as inithe case of protection of mil 
ments o r  human rights gdnefally." In such cases, any 
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nationals. This applies, in; !' articular, to  treaties concer~ 
less persons.18 Similarly,ithc rule as to  the nationality 
sarily apply to  claims on behalf of certain limited cate 
those who, while riot natiohals of a state, are in its . 

Moreover, it must be n8ted that the capacity to adva~ 
not limited to  states. Thus in!the case concerning Repa 
in the Sentice of the:Unitedi'$ations the International < 
the United Nations is a shbjtct of international law a1 
international rights and duties,*' it has the capacity 
bringing international Where the claim is in r 
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nationality of claims beiog Again, there i: 
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isations and even indi~idualg by granting them a righ 
national tribunals, and thby have done so to  a limited 
n o  place for the rule as to  qationality of claims. 

i 1 ' 1  

§ 151 Nationality of claibs: double nationality TI 
and 5 of the ConventioA qn Certain Questions Rc 
Nationality Laws 4930' {prbviding respectively, in e 
give diplomatic protect io~ to one of its nationals again. 
that person also porsesse? add that a dual national in a 

l 7  See § 425ff, and 5 yff and,§ 4blff. 
l 8  See $ 398. I I 

l9 see 411. 
20 It is probably with reference to'these and similar cases that the 

for Inlunes Case (ICJ Rep (1449), p 181) with regard to the rule 
exercised only by the national state that 'there are important ex 
cases in which protection may be exercised by a State on t 
nationality'. SeF§ 41 1, n 11. *' See 6 7. n 15ff and t 145, n 2, and $ 627. See also Eagleton in 

although not exp~essly pr 
reason that they are essen 

23 Where the person injured I 
claims by the organisatiol 
(Barcelona Tractiota Case, 

24 See § 375. 6 

' See § 395. 
1 

~ a r d ~ ,  BY, 37 (19i0), pp 516-26.' 
22 ICJ Rep (1949), pp 179,181- 

bring an international claim 
international obligation. It 1 
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n a + 
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by it as only a national of the state in which he is habitually and principally 
resident o r  with which he is most closely connected) have contributed signi- 
ficantly to  the law relating to the application of the rule as to  the nationality of 
claims to situations of dual n a t i ~ n a l i t ~ . ~  The rules prescribed in those articles 
(which are probably to be regarded as rules of customary international law) may 
fall to  be applied in the following combinations of circumstances in the context 
of international claims: 

(1) A national of the claimant state is also a national of the respondent state 
with which he is also most closely connected: the rule reflected in Article 4 
suggests that the claimant state should not be allowed to present a claim on 
his behalf, and Article 5 leads to  no different conclusion (being strictly 
irrelevant, since it in terms relates only to  the position vis-2-vis third 
stateskg 

(2) A national of the claimant state is also a national of the respondent state, 
but this time is more closely connected with the claimant state: again 
Article 4 suggests that the claimant state should not be able to  present a 
claim, and Article 5 is, strictly speaking, irrelevant. However, the principle 
underlying Article 5, namely that where it is necessary to  make a choice 
between nationalities in cases of double nationality priority should be 
given to the effective nationality, points to the opposite conclusion. This 
conflict between the rules reflected in Articles 4 and 5 has often been 
resolved by allowing the latter to prevail in cases where the effective 
nationality of the claimant state is clearly e~tabl ished.~ 

(3) A national of the claimant state is also a national of some other state (not 
the respondent state), with which he is also most closely connected: 

See generally Bar-Yaacov, Dual Nationality (1961), pp 63-77, 146-58,210-38; Sinclair, BY, 27 
(1950), pp 125-44; Rule 111 of the UK Government's Rules Applying to International Claims, 
cited by Warbrick, ICLQ, 37 (1988), pp 1006-7; Klein, Rev Belge, 21 (1988), pp  184-216. 

Note also the situation of a person who, in the service of an international organisation, may be 
protected both by his national state and by the organisation. 'This however is a case of one person 
in possession of two separate bases of protection, each of which is valid': Barcelona Traction 
Case, ICJ Rep (1970), p 38. 

As to diplomatic representations on behalf of a dual national by the state of one nationality to 
the state of the other, see below, § 410, n 6 .  ' See egspaulding Claim, ILR, 24 (1957), p 452; Salvoni Estate Claim, ibid, p 455; Graniero Claim 
(1959), ILR, 30, p 451; Di Ciccio Claim (1962), ILR, 40, p 148. ' See eg the statement of principle in the MergP Claim, ILR, 22 (I%), pp 443,455 (although on the 
facts of the case the Italian-US Conciliation Commission found the person in question not to 
have the effective nationality of the claimant state); Ruspoli Claim, ILR, 24 (1957), p 457; 
Ganapini Claim (1959), ILR, 30, p 366; Tuwi Claim (1960), ibid, p 371; Esphahanian v Bank 
Tejarat, AJ, 77 (1983), p 646 (on which see Stern, AFDI, 30 (1984), pp 425, 427-40); Iran v 
United States, Case NoA/18 (1984), ILR, 75, p 175 (on which see comment by Feeley, Harv ILJ, 
26 (1985), pp 208-16); Golpira v Iran (1983). ILR, 72, p 493. 

Note also the argument adopted by the Iran-US Claims Tribunal to the effect that a situation 
in which individuals present their own claims to an international tribunal (rather than have their 
claims presented by their states) is different from that of normal diplomatic protection, so that 
the A n  4 rule is inapplicable: rather theTribunal is in a position similar to that of a third state and 
as such is called upon to apply the 'effective nationality' principle: Esphahanian v Bank Tejarat, 
above. 
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Article 4 is not ap&icable, and t 
the claiin be disallbwed since the effective 
than the claimant State. 

(4) A natiohai of the ctaimant state state other than the 
respondent state, but is most c the claimant state: 
Article 4 is again not applicable, flected in Article 5 
suggests that the effective nati 
the claims, to procqed.' 

< 

Generally, in;ernati'onil tribunals have reached conclusions in conformity 
with those to  which it is suggested that the rules reflected in Articles 4 and 5 of 
the 1930 Convention lead. Many cases, however, tu rn  on the assessment of 
evidence as t o  the individual's connections with the states in question, and on the 
prior question whether k did or  did not possess more than one nationality. 
International tribunals will also, of course, be bound by the terms of the treaty 
governing their activities and decisions. 

The priority tq be given t o  the effective (or dominant) nationality has also been 
acknowledged bfr nation4 courts for purposes of nptional law.6 

, i 
I 

$ 152 Nationa& of cla orations Although legal persons such as 
co orations are treated in that they have a nationality attributed T to t em,' the application tb them of the nationality of claims rule raises certain 
difficulties in all but the most straightforward cases:2 such cases are those in 

! 
1 

- - 

See eg Vereano Olaim, ILR,!,24 (1957), p 464; Stankovic Cfazm (1963), ILR, 40, p 153. 
See eg Sadat v Mekes, AJ, 74 (1980), p 937; Uzan andSultan v MtnstPre Publtc(l967), ILR, 48, p 
162; Weis, Natwnalzty and Statelessness m International Law (2nd ed, 1979), pp 193-6. 
See § 380, as to the nationality of companies. * In addition to the literature cited at § 380, see, with part~cular reference to the protection of 
companies, Beckett, Grotius Sonety, 17 (1931), pp 175-94 (onlwhich see also ICLQ, 17 (1968), 
pp  318-25); Hackworth, V, pp 840-46; Friedman, Exproprzatton in Internatzonal Law (1 953), pp 
171-6; ~indschedler, Hak R; 90 (1956), ii, pp  231-42; MCN&, Opmtons, 11, pp 32-9; Jones, 
Bntish Nattonalrty Law (1956), pp 195-9; Parry, Nattonalrty and Cztzzenshtp Laws of the 
Commonwealth and Ireland (1957), pp 138-42; Watts, BY, 33 (1957), pp 79-83; Battaglin~, La 
protezione drplomatrca dellelsonetri (1957); Nial, Hag R, 101 (1960), iii, pp 311-22; P de 
Visscher, Hag R, 102 (1961), i, pp 399-506; Sohn and Baxter, Draft Articles on Responsibility of 
States for Injuries to Aliens, Arts 21.3(d), 23.1 and 23.4, AJ, 55 (1961), pp 545-84; FAMann, 
ICLQ, 11 (1962), pp 471-502; Whiteman, Dtgest, 8, pp 1269-91; Petren, Hag R, 109 (1963), 11, 
pp 503-10; Hochpied, La Protectwn dtplomatrques des sonitis et des acttonnarres (1965); Pany, 
BDIL, 5 pp  503-73; Feliciano, Hag R, 118 (1966), ii, pp 286-95; Vallat, Internattonal Law and 
the Practtttoner(l966), pp 25-9; Lillich, Internattonal Clatms: Post- War Bntrsh Practzce (1967), 
pp  36-40; Caflisch, La Proteaion der so&tis commermles et des mtirtts zndtrects en drott 
rnternatwnalpublic (1969); Judge Jessup's Individual Op in ion~n  the Barcelona Tractton Case, 
ICJ Rep (1970), pp 182-91,195-9,204-7; Harris, ICLQ, 19 (1970), pp 275-317; Velasco, Hag 
R, 141 (1974), i,pp 87-186; Stern, AFDI, 30 (1984),pp425,440-5; Rules IV, Vand VI of the UK 
Government's Rules Applying to International Clams, cited by Warbrick, ICLQ, 37 (1988), p 
1007. 

See also n 12, on the closely related matter of the protection of shareholders and § 407, as to the 
expropriation of foreign-owned property, which often raises 4uest1ons as to the protectton of 
companies and their shareholders. Note that under the Art 25(2)(b) of the Convention for the 
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which the company is incorporated and has its headquarters in a state of which 
the great majority of its shareholders are also nationals, in which circumstances 
the right of that state to present.a claim on behalf of the company will be 
generally acknowledged. Where, however, there is no substantial identity be- 
tween the nationality of the company and the nationality of its shareholders3 
questions arise particularly as to the right of the state of the company's national- 
ity to present a claim on behalf of the company, and as to  the right of the state of 
the shareholders' nationality to present a claim on their behalf for losses suffered 
by them as a result of losses suffered by the company. 

The second of these questions came before the International Court of Justice 
in the Barcelona Traction case,4 in which Belgium sought to  protect natural and 
juristic persons, said to be Belgian nationals and shareholders in the Barcelona 
Traction, Light and Power Company (a company incorporated in Canada), in 
respect of damage said to have been wrongfully caused by Spain to  that com- 
pany. The Court rejected Belgium's capacity to present such a claim.' It held that 
the right of protection extends to wrongs done to companies which have the 
nationality of the protecting state,6 and that in principle it is only in special 
circumstances that international law permits any 'piercing of the corporate veil'7 

Settlement of Investment Disputes between States and Nationals of Other States 1965 (see § 407, 
n 49) disputes between a company and the state in which it is incorporated may nevertheless be 
submitted to arbitration where the parties have agreed that the company should be treated as a 
foreign national for purposes of the Convention: and see Liberian Eastern Timber Corpn v 
Government of the Repnblic of Liberia, ILM, 26 (1987), pp 647, 652-4. ' This possibility will not arise, of course, where the criteria for determining the nationality of a 
company include a substantial shareholding by nationals of the state in which the company is 
incorporated. As suggested in § 380, however, the better view is that the nationality of acompany 
is determined by its place of incorporation, with the possible addition of the location of its head, 
or registered, office o r  its si2ge social, but not of considerations related to the nationality of its 
shareholders. ' ICJ Rep (1 WO), p 4. For comment on the case, see C de Visscher, Rev Belge, 6 (l97O), pp i-iv, and 
7 (1971), pp 1-6; Charpentier, AFDI, 16 (1970), pp 307-28; Briggs, AJ, 65 (1971), pp 327-45; 
Lillich, ibid, pp 522-32; Metzger, ibid, pp 532-41; Grisel, Ann Suisse, 17 (1971), pp 31-48; 
Seidl-Hohenveldern, OZoR, 22 (1971-72). pp 255-309; F A  Mann, AJ, 67 (1973), pp 259-74. 
ICJ Rep (1 WO), at pp 37-8. See also the Separate Opinion of Judge Jessup (at pp 199-202) and the 
Dissenting Opinion of Judge Riphagen (at pp 350-51). 
At p 46. The Court also said: 

'In allocating corporate entities to States for purposes of diplomatic protection, internation- 
al law is based, but only to a limited extent, on an analogy with the rules governing the 
nationality of individuals. The traditional rule attributes the right of diplomatic protection 
of a corporate entity to the State under the laws of which it is incorporated and in whose 
territory it has its registered office. These two criteria have been confirmed by long practice 
and by numerous international instruments. This notwithstanding, further or different links 
are at times said to be required in order that a right of diplomatic protection should exist. 
Indeed, it has been the practice of some States to give a company incorporated under their 
law diplomatic protection solely when it has its seat (si@gesocia[) or  management orcentreof 
control in their territory, or when a majority or a substantial proportion of the shares has 
been owned by nationals of thestate concerned. Only then, it has been held, does there exist 
between the corporation and the State in question a genuine connection of the kind familiar 
from other branches of international law. However, in the particular field of the diplomatic 
protection of corporate entities, no absolute test of the "genuine connection" has found 
general acceptance. Such tests as have been applied are of a relative nature, and sometimes 
links with one State have had to be weighed against those with another' (at p. 42). ' For a comparative survey of the practice regarding lifting the corporate veil in several European 

so as to  permit a state t o  proteci its national shareholders in a forei n country in 
respect of loss they suffer bicadse of the situation of the company :kcwhere it is a 
question of an unlawful act committed against a companv representing foreign 
capital, the general rule of inteknational law authorises the national state of the 
company alone to  make a c~a i rn j .~  ~ h u s  normally the shardholders' national state 
will not be entitled to claini o@ their behalf in respect of their losses resulting 
from loss suffered by the company, o r  on behalf of the company itself.'' 

A different conclusion has, hbwever, sometimes been rdached by international 
arbitral tribunals, upholding a\ state's right to present alclaim on behalf of its 
nationals who are shareholderd in a foreign company whtch has suffered loss." 
In the Barcelona Traction caseithe International Court of Justice regarded such 
decisions as resting upon tho tekms of the instruments establishing the tribunals, 
o r  as having been decided by 4 a y  of an exception, and as therefore not directly 
relevant to  the general rule of international law regarding the protection of 
shareholders; similarly, the Cdurt  declined to treat as relkant  for that purpose 
state practice and judicial decijions connected with enemy property in time of 
war o r  with compensation a'grqements in respect of nationalised property, con- 
sidering both to  possess a $e ific character as lex speciali~.'~ 

Two situations whtch, exce tionally, are often regarded as allowing for the 
protection of the sharkholders' 1 ,nterests in a foreign company which has suffered 
loss are where the compariy has ceased to exist, and where the company's 
national state lacks capacity to  thke action on its behalf. In the Barcelona Traction 
case the International c o u r t  of Justice considered both situations, but found that 
neither arose on the facts befor? it." The Court refrained from any decision as to 
the validity of the vie* that astate may protect its shareholders in cases where the 

I , I 
states, see Cohn and Sikitis, IcLQ, 12 (1963), pp 189-225. Several aspects of the I~fting of the 
corporate veil are addressed in Seidl-Hohenveldern, Corporattons m and under Internattonal 
Law (1987), pp 5-66. I 

At o 39. 
At ;  46. I 

l o  See eg Companta Unzda de ~avtkacr6n case (1865-6), Moore, 6, 644; Ruden G Co C l a m  
(1870), Moore, Internattonal Arbttrattons, p 1653; Baasch E. Romer Case (1903), RIAA, 10, pp 
723,726; Ntobe Arbtryatton, BY, 8{(1927), pp 156,161ff; De Leon C b t m  (1962), ILR, 40, p 117. 

But see nn 17-19, as to cases d e r e  a company, although forelgn1n form, is a wholly-owned 
subsidiary of a company having the nationality of the clamant state. " See eg cases cited at nn M,2l ;  ahd $ee Zut  C h m  (1924), RIAA, 2, p 729; Standard 011 Company 
of New York v Germany (1926), RIAA, 7, p 301. I 

See ICJ Rep (1970), pp 39-40. Some of the literature referred to at n 2, deals In part wlth the 
protection of shareholders In companies registered abroad; and see also C de V~sscher, RI, 3rd 
series, 15 (1934), pp 624-51 ;Jones, BY, 26 (1949). pp 224-58; Bagge, BY, 34 (1958), pp 162-75; 
Whiteman, Dtgest, 8, pp 1269-91; Petren, Hag R, 109 (1963), 11, pp 506-10; Arechaga, P h h p  
ILJ, 4 (1965). pp 71-98; Parry, BDIL, 5, pp 535-71 ; Fellciano, Hag R, 118 (1966), 11, pp 295-310; 
Lilltch, Internattonal Clarms: Post-War Bnttsh Practtce (1967), pp 40-52; Indwldual Opmons  
In the Barcelona Tranton case of Judges Fitzmaurice (ICJ Rep (1970), pp 68-79,86-99), Tanaka 
(pp ll5-4l), Jessup(pp 191-4,2111-19), Morelli (pp 231-43), Gros (pp 274-83), and Amoun (pp 
295-321): Weston. Internattonal c&zrms: Post-War French Practtce (1971), pp 167-71 ; Velasco, - -  - 

Hag R, i4 l  (1974), I, pp 129-62.; 
See also § 407 on investmeats abroad and their protection in t i e  event of expropriation. 

l3  ICJ Rep (1970), at pp 39-45: it mi&, however, beobserved that the,ICJ, in considering whether 
or not the company was still in ex stence, took a very formal view of the matter (at pp 40-41). I 
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company suffering damage has the nationality of the state causing the damage.14 
The variation in forms of business s t r u c t ~ r e ' ~  add to the difficulty of stating 

the applicable rules with confidence. The interlocking shareholdings which are a 
feature of so-called multinational companies greatly complicate the application 
to them of the accepted rules.I6 Even in relation to a relatively straightforward 
situation in which shareholders having the nationality of the claimant state have 
interests in a foreign company which make it a wholly-owned (or virtually so) 
subsidiary of an enterprise having the nationality of the claimant state1' raises 
questions whether that shareholding interest makes the company effectively the 
property of that national enterprise, and as such perhaps entitled to  protection 
by the intervention of its national state. Although the Barcelona Traction case 
would seem to suggest that a state whose nationals hold a substantial interest in a 
foreign company may nevertheless not present a claim for damage suffered by 
the company itself, in the Elettronica Sicukz case" the United States instituted 
proceedings against Italy in the International Court of Justice in respect of 
damage suffered by an Italian company the shares in which were wholly owned 
by two American companies (one of which was a wholly-owned subsidiary of 
the other): no question appears to  have been raised19 as to the lawfulness of such 
espousal by the Unied States of its companies' claims. 

Shareholders may, furthermore, have their rights directly infringed (as where 
shares held only by a particular category of owners are expropriated), as opposed 
to suffering loss indirectly through damage inflicted upon the company. In such 
cases the shareholder will have an independent ground of complaint which his 
national state may take up on his behalf." 

Finally, even though states might be disentitled to present an international 
claim on behalf of their shareholders in a foreign company which has suffered 
damage, they may seek to pursue the protection of their shareholders' interests 

I' ICJ Rep (1970), at p 48. But a majority of the ICJ supported the existence of a right to protection 
of the shareholders in such a case. See also Delagoa Bay Railway Company Case (1900), Moore, 
Internatwnal Arbitrations, p 1865; Parry, BDIL, 5, pp 535-61; Mexican Eagle Oil Company 
Claim, Wortley, Grotius Society, 43 (1957), pp 15-37. But note Judge Oda's Separate Opinion in 
the Eletronica Sicula Case, ICJ Rep (1989), at p 83ff. 

l 5  Note also those forms of business structure wh~ch do not constitute legal persons distinct from 
their constituent participants. Thus in English law, a partnership is not a separate legal entity; the 
partnership will fall to be protected according to the national interests of the partners. But see 
Lillich, International Claims: Post- War British Practice (1967), pp 34-6. Similarly, a consortium 
may not be a separate legal person under the law governing the consortium agreement: see 
Mom'son-Knudsen Pac$c Ltd v Ministry of Roads and Transport, AJ, 79 (1985), p 146. 

l6 See Francioni, Imprese multinazionali, protezione diplomatica e responsabilitli internazionale 
(1979). See generally on multinational companies § 380, n 15. 

I' See eg Raibl Claim (1964), ILR, 40, p 260. See also several of the cases cited at n 21, where by 
treaty claims in respect of losses suffered by foreign subsidiaries have been allowed. 

There will normally be no problem over the national status of a division of a company, or  a 
branch office, which do not have any separate legal existence: see eg Ultrasystems Incorporatedv 
Islamic Republic of Iran (1983), ILR, 71, p 663. 
ICJ Rep (1989), p 15. For comment see Jeancolas, RG, 94 (1990), pp 701-42. See also Sociiti 
Anomye du Charbonnage Fridiric Henri v Germany, AD, 1 (1919-22), N o  158. 

l9 But note Judge Oda's Separate Opinion, at pp 83, 88ff. 
20 Barcelona Traawn Case, ICJ Rep (1970), p 36, para 47. 
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Irrespective of the position in strict law as to  a state's right to present claims on 
behalf of companies with a substantially foreign shareholding, it may, in decid- 
ing whether o r  not to exercise its right of protection over a company, have regard 
to  the degree of real connection between the company and the state, in particular 
the extent to which shares in the company are held by its nationals. The states 
representing the various interests affected may also act together in pursuing 
claims in respect of damage suffered by a company. 

Agreements for settling international claims often include provisions whereby 
a company, in order to be regarded as a 'national' of the claimant state, must not 
only be established under its laws but also have a significant proportion of its 
shareholding held by nationals of that state, or in some other way be effectively 
controlled from that state.25 It is debatable to what extent such provisions, 
particularly in view of their diversity, can be regarded as providing evidence of a 
rule of customary international law, o r  as simply reflecting what the negotiating 
states considered appropriate in the particular circumstances with which they 
were dealing. 

5 153 Exhaustion of local remedies It is a recognised rule that, where a state 
has treated an alien' in its territory2 inconsistently with its international obliga- 

'' Seen 21. See also eg Art 3 of the Convention establishing the UK-Mexico Claims Commission 
(TS N o  11 (1928)), covering claims against Mexico for damage suffered by 'any partnership, 
company or  association in which British subjects or  persons under British protection have or  
have had an interest exceeding 50% of the total capital'. The USA-Yugoslavia Claims Agreement 
1948 required that claimant US companies be incorporated in the USA and have at least 20 per 
cent US ownership of shares in the company (on which see Cisatlantic Claim, ILR, 21 (1954), p 
293; and, for the interpretation of the 20 per cent requirement in the sense that it referred to 
beneficial ownership, see Westhold Corpn Claim, ILR, 20 (1953), p 226). The USA-Hungary 
Claims Agreement 1973 required claimant US companies to be both incorporated in the USA 
and have at lcast 50 per cent of their outstanding capital stock or  other beneficial interest owned 
directly or  indirectly by natural persons who are US nationals; but Hungarian companies need 
only be incorporated or  constituted under Hungarian law: ILM, 12 (1973), pp 407, 409. 

The Algiers Declaration 1981 providing for the settlement of US-Iran claims (ILM, 20 (1981), 
p 230) defines a US national, in relation to  companies, as a company organised under US law and 
in which US citizens hold, directly or  indirectly, an interest equivalent to at least 50 percent of its 
capital stock: Art VII.1. For application of this provision, see eg Harza Engineering Company v 
IslamicRepublicof Iran (1982), ILR, 70, p 118; Flexi-Van Leasing Incv IslamicRepublicofIran 
(1982), ibid, p 497 (an important decision, as to evidentiary requirements for establishing the 
nationality of stock ownership); Ultrasystems Inc v Islamic Republic of Iran (1983), ILR, 71, p 
663; RayGo Wagner Equipment Company v Iran Express Terminal Corpn (1983), ibid, p 688. 

For treaty provisions which deal with the position of companies solely by reference to the 
place of incorporation, see eg Art 78.9(a) of theTreaty of Peace with Italy 1947; Art3(l)(ii) of the 
UK-Bulgarian Agreement 1955 (TS N o  79(1955)). 

See also 4 380, n 12, for other treaty definitions of national companies. ' The rule is essentially concerned with injuries suffered by private persons, whether natural or  
legal. Where a private company is financed by public capital, or  even where a company with a 
predominantly public character engages in activities iuregestionis, it would not seem that the rule 
is excluded: YBILC (1977), ii, pt  2, p 46, para (45). 
As to  the possible irrelevance of the local remedies rule if a state causes injury outside its territory 
to  an alien, see Jennings, Hag R, 121 (1967), ii, pp  485-6; Parry, Hag R, 90 (1956), ii, p688;  
Meron, BY, 35 (1959), p 98. The ILC in Art 22 of pt I of its Draft Articles on State Respons~bll~ty, 
provisionally refrained from excluding from the scope of the rule injuries occurring outside the 
state's territory: YBILC (1977), ii, pt 2, pp 43-4, paras (38)-(40). 
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dons but could nevertheless by s/lbsequent action still secqre for the alien the 
treatment (or its equivalent) requiljed by its obligations, an infernational tribunal 
will not entertain a claim put forkard on behalf of that pei-son3 unless he has 
exhausted the legal remedies available to him in the state ~ o n c e r n e d . ~  So long as 

i. The requirement to  exhaust local remegles applies to those cases which ibvolve the protection by 
a state of its nationals. The rule does ndt apply where a state causes direct injury to another state, 
irrespective of whether a local remed9 might in fact be available in s+h circumstances. Even 
where the substance of the complaint poncerns damage to an alien, local remedies probably do 
not have to be exhausted where the J ~ m a g e  has been suffered as the result of conduct by the 
defendant state which, while not being in breach of its internal law, is birectly in breach of its 
international obligations to another stbte, whether arising by treaty or  customary international 

' I 

National Tribunals and the Rights of Aliens (1971); Chappez, La R2gle de l'e'puisement des voier 
de recours internes (1972); McGovern, 'ICLQ, 24 (1975), pp  112-27; ~dinidade, Rev Belge, 12 
(1976), pp 499-527, Neth IL Rev, 24 (1977), pp  373-92, and The Ap#cation of the Rule of 
Exhaustion of Local Remedies in International Law (1983); Draft Articles on State Responsi- 
bility, pt 1, A n  22 and Commentary, YBILC (1977). ii, pt 2, pp  30-50;Arechaga, Hag R, 159 
(1978), i, pp  291-7; Rule VII of the U K  Government's Rules Applying tb International Claims 
1985, cited by Warbrick, ICLQ, 37 (1988), pp  1006,1008; Adler, ICLQ! 39 (1990), pp 641-53. 
As regards the burden of proof when th< local remedies rule is invoked, see Robertson, ICLQ, 39 
(1990), pp 191-6. I 1 
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there has been no final pronouncement on the part of the highest competent 
authority within the state, it cannot be said that a valid international claim has 
arisen.' Effective exhaustion of the local remedies requires the alien not only to  
have recourse to the substantive remedies available to him, but also to avail 
himself of the procedural facilities at his disposal under the local law.6 

The substance of this rule, usually referred to as the 'local remedies' rule, is 
frequently included in conventions providing for the jurisdiction of internation- 
al tribunak7 The International Court of Justice has confirmed that the rule 'is a 
well-established rule of customary international law'.' 

Various reasons for this rule have been given. These include: (a) an alien resident in astateshould, 
and normally does, have recourse to local courts before seeking external assistance from his state, 
and the rule accordingy reflects what usually happens, and what ought to happen if the legal 
system is to function properly; ( b )  a state must be given the opportunity to redress by its own 
means and within its own legal framework any wrong suffered by an alien before being called to 
account internationally for its actions; (c) in cases where the international obligation requires a 
state to achieve a certain result, the definitive failure to achieve that result, and thus the breach of 
the obligation, is not established until procedures for rectifying an initial failure have been 
resorted to and have failed; (d )  until local remedies have been exhausted, justice has not been 
definitely denied; (e)  the nature and extent of the damage suffered by an alien, and thus the basis 
for his state's international claim, is not certain until local remedies have been exhausted; (f) 
there is considerable convenience in local courts conducting the initial inquiries into the matter, 
and should have the opportunity to do  so up to the highest level. The ILC regarded the real 
reason for the existence of the principle of the exhaustion of local remedies as being 'to enable the 
State to avoid the breachofan international obligation by redressing, throughasubsequentcourse 
of conduct adopted on the initiative of the individuals concerned, the consequences of an initial 
course of conduct contrary to the result required by the obligation': YBILC (1977), ii, pt 2, p 47, 
para (48). For consideration by the ILC of the question, which is more of theoret~cal than 
practical significance, whether the local remedies rule is a condition for the existence of interna- 
tional responsibility or is merely a procedural condition governing the enforcement of responsi- 
bility which has already arisen (with the ILC adopting the former view), see YBILC (1977), ii, pt 
2, pp 34-42. The underlying rationale of the rule makes it unlikely that recourse to arbitration 
under the International Convention for the Settlement of Investment Disputes 1965 (see $407, n 
49) should be treated as a local remedy which needs to be exhausted before a claim which could 
have been referred to such arbitration may be pursued at the international level. 
'It is the whole system of legal protection, as provided by municipal law, which must have been 
put to the test': Ambatielos Arbitration (Greece v UK)  (1956), RIAA, 12, p 83; ILR, 23 (1956), p 
306. and 24 (1957). o 291: and see Liostein. ICLO. 6 (1957). at oo 654-5. Also Lawlessv Reuublic 

L . .. \ ,. . L  

of  rel land, ~ L R ,  2<(1958-I), pp 216,222. See generally on procedural remedies, ~mera&he,  
ICLQ, 12 (1963). pp 1285-325. It is sufficient if the claims asserted in seeking a domestic remedy 
are insubstance e@ivalent to, even if not identical with, the international obligations which are 
in question: Guzzardi Case (1980), ILR, 61, pp 276, 304-5; Elettronica Sicula Case, ICJ Rep 
(1989), pp 45-6; cf Van Oostemijck Care (1980), ILR, 61, pp 360, 372-5. 

The rule requires 'that recourse should be had to all legal remedies available under the local law 
which are in principle capable of providing an effective and sufficient means of redressing the 
wrongs for which, on the international plane, the respondent State is alleged to be responsible', 
even if those remedies may be regarded as of an extraordinary nature: Nielsen v Government of 
Denmark (1959), ILR, 28, pp 210,227ff. But a tribunal may be reluctant to accept remedies of an 
extraordinary nature as being an available remedy: see the decision of the Human Rights 
Committee in Pietroraia v Uruguay (1981), ILR, 62, pp 246,252-3; Tetiv Uruguay (1982), ILR, 
70, pp 287,294. An ex gratia remedy is not among those which have to be exhausted: Greece v 
United Kingdom, ILR, 25 (1958-I), pp 27, 29. ' See eg Art 26 of the European Convent~on for the Protection of Human Rights and Fundamental 
Freedoms (on the interpretation and application of which there are many decisions of the 
European Court and Commission of Human Rights: see Fawcett, The Application of the 
European Convention on Human Rights (1969), pp 288-309;Trinidade, Human Rights Journal, 
10 (1977), pp 141-86 and The Application of the Rule of Exhaustion of Local Remedies in 
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However, failure to  will not ~ o n d ~ i t u t e  a bar to  a claim if 
there are no available have been p u r ~ u e d ; ~  or  if available 
remedies are inap ropriate for ihe subject matter of the claim'0 or  are in practice 
shown to be ine P fective in relation to the matter complained of;" o r  if it is 
clearly'2 established that, in t h j  circumstances of the c a d ,  an appeal to  a higher 
munici a1 authority would have had no effect, for instaAfe, when the supreme 
judicia P tribunal is under the cbntrol of the executive organ whose acts are the 
subject matter of the complaind '' o r  when the decision cpmplained of has been 
given in pursuance of an unam$iguous municipal enactment with the result that 
there is no likelihood of a higher tribunal reversing t h e  decision or  awarding 
compensation, or, as a rule, when the injury to  the alien is the result of an act of 
the government as such.14 Nor  go local remedies have to be exhausted where the 

International Law (1983); c o u ~ r e d r ,  Rev Belge 16 (1981-82), pp 130-71); Arts 26 and 27(3) of 
the Convention on the settlement of ~nvestment Disputes between  dates and Nationals of Other 
States 1965; Art 46 of the ~mericar i  Convention on Human Rights 1969; Arts 11(3) and 14(7)(a) 
of the Convention on the ~l iminl t ion of All Forms of Racial ~ i b n i n a t l o n  1966; and Art 
41.l(c) of the Covenant on Civil find Political Rights 1966. At the 1930 Hague Codification 
Conferehce the Third Committee ddopted the following text (Art 4.1): 'the State's international 
responsibility may not be invoked ;is regards reparation for damage sustained by a fore~gner un t~ l  
after exhaustion of the remedies a3ailable to the injured person un+ the municipal law of the 
State'. I 

The Interhandel Case, ICJ Rep (1959), p 27. See generally Briggs, AJ, 53 (1959), pp 547-63. The 
local remedies rule has to be distinguished from a requirement, such as that In Art 6(1) of the 
European Convention on Human kights, that, as a matter of substantive obl~gation, a state must 
provide for recourse to an indepenflent tribunal to adjudicate upon Livd rights and obligations. 
See eg Altesorv Uruguay (1982), IQR, 70, pp 248,253. See also Advisory Op~nion OC-11/90 of 
the Inter-American Court of Huhan  Rights on Excepttons to the Exhaustzon of Domesttc 
Remedies (1990) to the effect that i or a general fear in the community to represent 
a complainant, may justify of domestic remedies: Human Rtghts Law Journal, 
12 (1991), p 20. 
Velasquez Rodriguez Case, ILM, )8 (1989), pp 291, 304-9. 

1' lhrd 
A".-. 

" If there is any doubt whether a pors~ble remedy will be effective thd issue must be submitted to 
the national courts before recouhe may be had to an international tribunal: Panevezys- 
Saldutzskzs Ratlway Case (1939), PCIJ, Series AIB, N o  76, p 19; Rettmag SA v Federal Republtc 
of Germany, YBECHR, 4 (1961), pp 384,400; X v Federal Republtc of Germany, Denstons and 
Reports of the European Commzsstvn on Human Rrghts, 6 (1977), pp 62,63. See also Levey Co v 
Federal Republtc of Germany (19 I), ILR, 42, p 380. 

l 3  See eg Salvador Commerml COm$any C k m  (1902), RIAA, 15, pp  467,476-7; Brown's Case. 
AD, 2 (1923-24), N o  35; Re Arbztkatzon between Vplenttne Petroleum & Chemtcal Corpn and 
Agency for Internatzonal Development (1967), ILR, 44, pp 79, 91. 

l 4  See the Award of March 1933 givdn by UndCn, Arbitrator, in the dispute between Greece and 
Bulgaria concerning the Interpretatton of Arttcle 181 of the Treaty bf ~ e u t l l y :  AJ, 28 (1934), p 
787; and X, Cabales and Balkandah v Untted Ktngdom [I9831 5 EHRR 132,139. See also the 
Ftnnrsh Shzps Arbztration (1934), RIAA, 3, p 1481, between Finland and the UK: for comment 
thereon see Borchard, AJ, 28 (1934), pp 729-33; Beckett, Hag R ,50  (1934), iv, pp 198-303; 
Freeman, The International Responstbtltty of States for Dental of Justtce (1939), pp 423-34; and 
Fachiri, BY, 17 (1936). pp 19-36. See also ZoV, 4 (1934). pp 671-84; knd Re Arbttratton between 
Valenttne Petroleum & Chemica1,Corpn and Agency for Internattonal Development (1967), 
ILR, 44, pp 79, 91-2; and Cypruj v Turkey (1978), ILR, 62, pp 4, 76ff. See also Inter-ocean 
Transportatton Company of Amerva v The Untted States of Amertca, AD, 8 (1935-37), N o  115 
(at pp 272-74), on purely illusoryiremedies. The interpretation glirLn to the Calvo Clause (see 
§ 408, n 22) in some cases - eg hexrcan Unton Ratlway Case, AD, 5 (1929-30), N o  129 - 
substantially reduces the operatlo of that clause to a condition of dbserving the local remed~es 
rule. 4 
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states concerned have agreed that that requirement should not apply,I5 o r  where 
the state for whose benefit it would apply has waived the requirement16 or  is 
estopped from invoking it.I7 It  is for the state claiming that local remedies have 
not been exhausted to demonstrate that such remedies exist;18 and if they are 
shown to exist, it is for the opposing party to show that they were exhausted or  
were inadequate.I9 If pending proceedings have been unreasonably prolonged 
through no fault of the aggrieved person it may be concluded that no further 
domestic remedies remain to be e~hausted.~ '  

§ 154 Bar by lapse of time (extinctive prescription) The principle of extinctive 
prescription, that is, the bar of claims by lapse of time, is recognised by interna- 
tional law.' It  has been applied by arbitration tribunals in a number of cases.'The 

The USA-Iran Claims tribunal was given jurisdiction to settle claims notwithstanding non- 
exhaustion of local remedies: see Amoco-Iran Oil Co  v Iran (1982). 1 Iran-US CTR 493; Amoco 
International Finance Corpn v Iran, ILM, 29 (1988), pp 1314, 1326. But the tribunal's jurisdic- 
tion was excluded for claims under contracts specifically providing for disputes thereunder to be 
within the sole jurisdiction of Iranian courts: see Art I1 of the US-Iran Claims Settlement 
Agreement 1981 (ILM, 20 (1981), p 230, and Stein, AJ, 78 (1984), pp 1-52). See also, for the 
non-applicability of the rule by virtue of a treaty provision, Uzielli Claim (1963), ILR, 40, p 149. 
Government of Costa Rica Case (Re Viviana Gallardo) (1981), ILR, 67, p 578. But waiver will 
not be implied from silence on the matter in a general disputes settlement provision in a treaty: 
Elettronica Sicula Case, ICJ Rep (1989), p 42. 
Fotiand Others Case (1982), ILR, 71, pp 366,380-82; Corigliano Case (1982), ibid, pp 395,403. 
Failure to mention local remedies in the course of 'somewhat desultory diplomatic exchanges' 
will not constitute a waiver of the rule by estoppel: Elettronica Sicula Case, ICJ Rep (1989), p 44. 
Greece v United Kingdom, ILR, 25 (1958-1). pp 27,29; Fotiand Others Care (1982), ILR, 71, pp 
366,381 ; Dermit v Uruguay (1982), ibid, pp 354,358; Elettronica Sicula Care, ICJ Rep (1989). pp 
46-8. 
Velasquez Rodriguez Care, ILM, 28 (1989), pp 291, 305. 
See Teti v Uruguay (1982), ILR, 70, pp 287,294. 
See Verykios, La Prescription en droit international public (1934), pp 129-93; Ralston, §§ 
683-98; Fauchille, §§ 856-57(3), and the Report of Politis and Charles de Visscher, Annuaire, 32 
(1925), pp 1-24; H Lauterpacht, Analogies, § 129; Cavaglieri, Rivista, 3rd series, 5 (1926), pp 
169-204; Witenberg, La Procidure et la sentence internationales (1937), pp 138-43, and Hag R, 
41 (1932), iii, pp 27-35; Ssrensen, Nordisk TA,  3 (1932), pp 161-70; Borchard, Annuaire, 36 
(1931), i, pp 435-41; King, BY, 15 (1934), pp 82-97; Bin Cheng, General Principles of Interna- 
tional Law (1953), pp 373-86; Pinto, Hag R, 87 (1955), i, pp 438-48; Simpson and Fox, 
International Arbitration (1959), pp 122-6; Harvard Draft (1961), Art 26.The League Codifica- 
tion Committee studied prescription in 1928. 

In respect of certain particularly serious offences it has been provided that there should be no 
temporal limitation on the punishment of offenders. See 4 148, and $9 157, 435. 
See Gentini Case (1903), RIAA, 10, pp 552-5; Williams Case, Moore, International Arbitra- 
tions, iv, pp 4179-203; Cayuga Indians Case (1926). RIAA, 6, pp 173, 189; Sarropoulos v 
Bulgarian State, Recueil TAM, 7 (1927), p 47; AD, 4 (1927-28), No  173; Cook Case, AD, 4 
(1927-28), N o  174; Ambatielos Arbitration, ILR, 23 (1956), pp 306, 314-17 (on which see 
Lipstein, ICLQ, 6 (1957), pp 646-7, and Vallat, International Law and the Practitioner (1965), 
pp 30-32); Lighthouses Arbitration, ILR, 23 (1956), pp 659,671-2; KahanevSeuetary-General 
of the United Nations (1968), ILR, 43, pp 290, 299-300. 

The apparent rejection of the principle of extinctive prescription by the Hague Court of 
Arbitration in the Pious Fund case in 1902 (Scott, Reports of the Hague Court of Arbitration 
(1916), pp 3-17) had not been generally followed: see remarks in the Gentini case, above. 

a plication of the principle is flexible there are no fixed time  limit^.^ Delay in h" t e prosecution of a claim once the defendant state is not so likely to  
prove fatal to  the success of the claim $ delay in its original notification, as one of 
the main justifications of the principle is to avoid the embarrpssment of the 
defendant by reason of its inability obtain evidence in regarcl to a claim of 
which it only becomes aware when it iS already stale;4 and a protest at the time of 
the occurrence of the wrong has been P l d  to prevent time from running against 
the claim for its redress5 Undue delayjn presenting a claim, whicp may lead to it 
being barred, is t o  be distinguished f b m  effects of the passage of time on the 
merits of the claim in cases where the~laimant  state has, by failing to protest o r  
otherwise, given, evidence of acquies e n ~ e . ~  1 
' Thus ~t resembles the laches, or acqu~escende, of English equity rather than the statutory l ~ m ~ t s  

governing common law claims. See also RSle IX of the UK Government's Rules Applying to 
Internat~onal Claims 1985, cited by Warb+ck, ICLQ, 37 (1988), pp  1006, 1008. ' Ralston, §§ 688-95. See also the Stevensoh Case (1903), RIAA, 9, p 385. In the Ambatrelor 
Arbttratron it was held that the fact that the kla~mant state had changed the legh basls of ~u claim 
14 years after initially (and promptly) m a h g  d~piomat~c representatlons dld not constitute 

undue delay so as to requlre the claim to be rejected: ILR, 23 (1956), pp 306, 314-17. 
Ralston, § 696. Although normally indivfdual claimants are bound by the actions of then 
governments who take up and put forward iheir claims against a foreign state, ~t was held in the 
case of the Cayuga Indtan Clatms before the American-British Claims Arbldrat~on Tr~bunal In 
1926, upon the analogy of the exemptiod In English-speaking countries of persons under 
d~sablltty from the operation of statutes of lim~tation, that 'dependent Indians not free to act 
except through the appointed agencies of a sovereignty which has a complete and excluswe 
protectorate over them' ought not to be prejud~ced by the delay on the part of Great Britatn in 
presslng their claim. i 

For the Award, see AJ, 20 (1926),.pp 574t94, and AD, 3 (1925-26), No  181 In this case the 
claim dated from about 1810. It 1s d~fficult to see why the principle of t h ~ s  ddchon should not 
apply in favour of an individual claimant *ho, having exhausted any private remedies, duly 
notifies to his own government a clam ag;j~nst a foreign state and asks for help. 
See generally as t o  protest and acqu~escencb, $ 579. 

Questions of protest and acquiescence are often associated with cons~derations of preclus~on 
(the analogue in international law of rules of estoppel known to common law prisdictlons), and 
res judtcata, on which see generally H Lauterpacht, Analogres $9 87-9 and arb~trat~ons there 
cited, Development of Internattonal Law $ the Internattonal Court (1958), pp 168-72, and 
Collected Papers, i, p 71, n 3; McNair, BY (1924), pp 31-7; Holohan, Boston U Law Rev, 14 
(1934), pp 78 et seq; Friede, ZoV, 5 (1935); pp 517-45; Schwarzenberger, Internattonal Law 
(1957), p,l27; Bowett, BY, 33 (1957), pp 175-202; MacGibbon, ICLQ, 7 (1958). pp 468-513; 
Dom~nice In Receurl d'itudes de drort tnternhtronal en hommage a Paul Guggenhezm (1 968), pp 
327-65; Martin, Estoppel en drott tnternattohal(1979); Thirlway, BY, 60 (198$), pp 29-49. See 
also the Nottebohm Case, ICJ Rep (1955), pp 17-20; Temple of Preah ~ z h e i r  Case, ICJ Rep 
(1962), pp 22ff, 32, and the Separate Op~nions of Judges Fitzmaurice (at pp 6ZT5) and Alfaro (at 
pp 39-51); Barcelona Traaton Case (Jurisdiction), ICJ Rep (1964), pp 24ff; Mtlttary and 
Paramtlttary Acttvttres Case (Jurisdiction), ICJ Rep (1984), pp 413-15; Elettronrca Stcula Case, 
ICJ Rep (1989), p 44. And see Indo-Paktstan Western Boundary Case (Rann of Kutch) (1968), 
ILR, 50, p 409ff (D~ssenting Opinion of Judge Bebler); De Wtlde, Oomr and Versyp Cases 
('Eelgun Vagrancy Cases') (1970), ILR, 56, pp 336,369ff; Canton of Vakzts v c a n t o n  of Tesstn 
(1980), ILR, 75, pp 114,119-20; Re Arbitratton between Amco Asra Corpn and the Repubhcof 
Indonesta, ILM, 23 (1984), pp 351, 380-82, In the El Salvador-Honduras Land, Island and 
Marzttme Frontter Case the ICJ regarded essential elements of estoppel as including 'a statement 
o r  representation made by one party to  another and reliance upon it by that other party to h ~ s  
detriment o r  to the advantage of the party making it': ICJ Rep, 1990, pp 921 118. 

As to cases where the conduct of the inlured person precludes a clalm on his behalf, see 
W~tenberg, Hag R, 41 (1932). iii, pp 63-9. Set also BasesofDrrcusszon, iii, pp 125-35. Statements 
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§ 155 Reparation as a consequence of international wrongs Although a s  

in t e rna t iona l  law h a s  developed the s a n c t i o n s  avai lable  for b reaches  of in te rna -  
t i ona l  ob l iga t ions  h a v e  b e c o m e  more extensive,  t h e  principal '  legal c o n s e q u e n c e s  
of a n  in t e rna t iona l  w r o n g  are repa ra t ion  of t h e  m o r a l  a n d  ma te r i a l  h a r m  done.' 
The P e r m a n e n t  C o u r t  of In te rna t iona l  Jus t i ce  held t h a t  it 'is a principle of 
in te rna t iona l  l a w  t h a t  t h e  breach of a n  in t e rna t iona l  engagement3  involves a n  
obligation to make repa ra t ion  in a n  adequa te  form',4 a n d  th i s  principle has been 
s u b s e q u e n t l y  reaff i rmed.  

W h e r e  a c o u r t  h a s  jur isdic t ion t o  d e t e r m i n e  a d i s p u t e  i t  a lso ,  i n  general, has 
jur isdic t ion t o  d e t e r m i n e  reparations.5 The c o m p u l s o r y  jur isdic t ion of t h e  Inter- 
na t iona l  C o u r t  of Justice, if accep ted  by a dec la ra t ion  u n d e r  Article 36 of t h e  
Court's s t a tu te ,  i nc ludes  'all legal d i s p u t e s  c o n c e r n i n g  . . . t h e  n a t u r e  a n d  e x t e n t  
of t h e  reparation t o  be m a d e  for the b r e a c h  of a n  in t e rna t iona l  ~ b l i ~ a t i o n ' . ~  

T h e  c i r cums tances  of e a c h  case  are ,  h o w e v e r ,  so d i f f e ren t  t h a t  i n t e rna t iona l  
l a w  c a n n o t  p resc r ibe  in a d v a n c e  t h e  precise legal c o n s e q u e n c e s  which a n  in t e rna -  
t i ona l  wrong should have.  The principle  is clear :  o u t  of a n  in t e rna t iona l  wrong 
ar ises  a right for t h e  wronged s t a t e  t o  r e q u e s t  from t h e  wrong-doing state the 
p e r f o r m a n c e  of such acts  a s  a r e  necessary for repa ra t ion  of the wrong done. W h a t  

by a political party outside the government critical of a governmental law and made in a purely 
political context do not raise an estoppel against that party in proceedings on the legality of that 
law when that party has become the government: Lithgow Case (1986), ILR, 75, pp 438,500. 
Questions of estoppel frequently arise in relation to officially published maps: as to the 
international legal significance of maps generally see Akweenda, BY, 60 (1989), pp 205-55. As to 
estoppel in the context of issuing passports and visas, see § 378, n 16. ' As to the criminal responsibility of states, see 9 157. 
See Stowell, pp 557-99; Eagleton, The Responsibility of States in International Law (1928), pp 
182-205; Dunn, The Protection of Nationals (1932), pp 172-87; Lays, Die Rechtsfolgen volker- 
rechtlicher Delikte (1932); Reitzer, La Riparation comme mnstquence de l'acte illicite en droit 
international(l938); Personnaz, La Rkparation duprijudice en droit internationalpublic(1938); 
Kelsen, ZoR, 12 (1932), pp 481-608; Rice, AJ, 28 (1934), pp 246-54; Rases of Discussion, iii, pp 
146-52; Bissonnette, La Satisfaction comme mode de rtparation en droit international (1952); 
Garcia-Amador, Hag R, 94 (1958), ii, pp 462-87; Harvard Draft (1961), Arts 27-40; Bollecker- 
Stern, La Prijudice dans la thtorie de la responsabilitk internationale (1 973); Przetacznik, RG, 78 
(1974), pp 919,943-74; Mann, BY, 48 (1976-77), pp 1,2-14; Brownlie, System of the Law of 
Nations: State Responsibility (pt 1, 1983), pp 199-240; Graefrath, Hag R, 185 (1984), 11, pp 
9-150; Gray, BY, 56 (1985), pp 25-48, and Judicial Remedies in International Law (1987). See 
§ 442, as to theoperation of Art 500f the European Convention on Human Rights providing that 
the European Court of Human Rights may, if necessary, afford 'just satisfaction' to the party 
injured by a breach of the Convention. See also works cited at n 10, on the measure of damages. 
The concept of damage covers both material and non-material damage. For a finding of 
non-material damage of a moral, political and legal nature, and the award of suitable satisfaction 
therefor, see Rainbow Warrior (New Zealand v France) (1990), ILR, 82, pp 500, 568-70. ' The term 'international engagement' includes any duty under international law. ' Chorzdw Factory Case Ourisdiction) (1927), PCIJ, Series A, N o  9, p 21; to the same effect 
Interpretation of Peace Treaties Case, ICJ Rep (1950), p 228. See also Spanish Zones of Morocco 
Claims (1924-25), RIAA, 2, pp 615, 641; Chorz6w Factory Case (Indemnity) (1928), PCIJ, 
Series A, N o  17, pp 29,47; Corfu Channel Case, ICJ Rep (1949), p 23; UnitedStates Diplomatic 
and Consular Staff in Teheran, ICJ Rep (1980), pp 34,41-2. 
See Military and Paramilitary Activities Case, ICJ Rep (1986), p 142. 

I, Article 36.2(d). Differences relating to reparations resulting from a failure to apply a treaty are 
differences relating to its application for purposes of a disputes settlement provision in the treaty: 
Chorzdw Faaoty Case uurisdiction) (1927), PCIJ, Series A, N o  9, p 21. 
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kind of acts these are de ends upon the merits of the case. For perhaps the 
majority of cases  the gui ing principle is a s  laid down in the Chorz6w Factory B 
(Indemnity) case, in t h e  f o l l o w i n g  t e rms :  i - 1 

'The essential principle contained in the actu I notion of an illegal act - a principle 
which seems t o  be established b y  internatiolal practice and in particular b y  the  
decisions of arbitral tribunals - is that r e p a r a t i ~ n  must, as far as possible, wipe o u t  all 
the  consequences of the illegal act and reestablish the  situation which would, in all 
probability, have existed if that  act had no t  beedcommitted. Restitution in  kind,'or, if 
this is no t  possible payment of a sum corresp&ding t o  the  value which a restitution 
in kind would bear; the  award if need be, of d h a g e s  for  loss sustained which would 
no t  be covered b y  restitution in kind o r  payme& in place of it-such are the principles 
which should serve t o  determine the  amount  o compensation due  fo r  an act contrary 
t o  international 

I t  is o b v i o u s  t h a t  there must be pecuniary repa ra t ion  for a n y  ma te r i a l  d image ,9  
a l t h o u g h  t h e r e  h a s  been great divers i ty  of ~ ra i j i c e  a m o n g s t  in t e rna t iona l  I r ibun-  

' Thus in the Temple of Preah Vihear case the ICJ,jin holding that the temple belonged to 
Cambodia, held Thailand under an obligation to rest6re to Cambodia any sculptures and other 
artefacts removed by Thailand: ICJ Rep (1962), p 6) 

Particularly in cases involving breaches of concessidn agreements the question has been much 
discussed whether the remedies which may be akarided include an order that the agreement 
continues in existence, an order for specific performance, or  an order for restttutto tn tntegrum: 
see eg BP Exploratton Co (Ltbya) Ltd v Government of the Ltbyan Arab Republtc (1973-74). 
ILR, 53, pp 297, 33lff; Texaco Overseas Petroleum Company and Calrfornta Ariattc 011 
Company v Government df the Ltbyan Arab Repubftc (1975-77), ILR, 53, pp 389, 495-509; 
Ltbyan Amencan 011 Co v Government of the L i b y ~  Arab Republtc (1977), ILR, 62, pp 141, 
197-9; and see Bowett, BY, 59 (1988), pp 49,59-74. See also § 407, n 35, para 5, as regards the 
distinction, in regard to possible remedies, between jiwful and unlawful takings of property. 
(1927) PCIJ, Series A, N o  17, p 47. Works constructed unlawfully may have to be discontinued, 
modified or  dismantled; Passage through the Great belt case, ICJ Rep (1991), para 31. 
Thus, according to A n  3 of the Hague Convention of f907concernq the Ldws and Customs of 
War on Land, a belligerent party which violates these faws shall, if the case demands, be ]!able to 
make compensation. The ICJ has declined to make a general statement of liability to pay 
compensation in proceedings before it in the absence &detailed evidence relating to the damage 
suffered or a request that such evidence be received and compensation assessed In a later phase of 
the proceedings: Ftsherres Jurisdtctron Case, ICJ ~ e ~ i ( 1 9 7 4 ) ,  pp 174, 203-5. 

Resolutions adopted by the U N  General Assembly or  Security Council in response to 
incursions by one state into the territory of another sometimes include a call for the payment of 
compensation for loss and damage occasioned by the incursion: see eg § 119, n 6. See also SC Res 
674 (1990), paras 8 and 9, 686 (1991), para 2(b), 687 (1991), paras.16-19, and 705 (1991), 
concerning compensation and reparations for which Iraq was held liable as a result of its 
aggression agalnst Kuwait; and see the Secretary-Geneial's recommendations for givingeffect to 
this part of SC Res 687 (UN Doc 922559, 2 May 1991). As to the incident involving Israel! 
nationals abducting Adolf Eichmann from Argentina, see § 119, n 15, para 3, and ILR, 36, pp 
5-7. 

Although judicial or  arbitral decisions awarding a state substantial damages for injuries 
suffered directly by it rather than through its nat~onals are not common (see Parry, Hag R, 90 
(1956), ii, p 674ff; but see § 165, n 5, para 3, for the award of damages to New Zealand in the 
Ratnbow W a m r  affair), the payment of reparation fot such injuries is often negotiated through 
diplomatic channels. See eg the agreement of 1 December 1966 between the UK and Indonesia 
for the payment by the latter of compensation for rlter alra damage to the British Embassy 
during mob violence (TS N o  34 (1967)); RG, 85 (19); p 540, for the payment by Cuba to the 
Bahamas for the sinking by Cuban aircraft on the high Seas of a Bahamian vessel, with losL of l~fe  
among the crew; rbid, p 562, for the payment of compehsation by Israel for an attack in 1967 on 
the USS Liberty, w ~ t h  loss of life and ~njury among th crew; and RG, 85 (1981), p 880, for the 4 
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als as to  the appropriate measure of damages1' and as to the application in 
particular cases of the requirement, itself generally accepted, that interest is also 
payable." 

At least a formal apology'* on the part of the wrongdoer will usually be 

payment by Pakistan to the USA of compensation for the sacking of the US Embassy in 
Islamabad in 1979. As to the apology and payment of compensation by Iraq to the USA for an 
attack by Iraqi aircraft on the USS Stark in May 1987, see § 127, n 41. 

When a state agrees to make monetary payments to another state it is not uncommon for it to 
do so without admission of liability and on an ex gratia basis only: see eg the UK-Mexico 
Convention 1926, concerning losses suffered during Mexican revolutions, the Agreement be- 
tween the UK and Mauritius concerning the Ilois 1982 (TS No  6 (1983)); and see Goldie, ICLQ, 
14 (1965), pp 1199-200,1231-3. TheUSA offered an exgratia payment after the destruction by 
US naval forces of a civilian Iranian aircraft in 1988 (see § 127, n 42). 

A somewhat special situation arises where, after theconclusion of a war, the loser is required to 
pay to the victor reparations for the losses incurred by the latter in waging war. While such 
reparations are distinguishable from the payment of damages for an international wrong, there 
may nevertheless be affinities between them. See generally vol I1 of this work (7th ed), §§ 
259b-260; Brownlie, International Law and the Use of Force by States (1963), pp 133-49; 
Equalisation of Burdens Taxation Case (1968), ILR, 61, p 162; Attorney-General of the United 
States v NV Bank voor Handel en Scheepvaart (1969), ILR, 74, p 150. See also, as to the 
Agreement of 10 September 1952 between Israel and the Federal Republic of Germany, Balab- 
kins, West German Reparations to Israel (1971), and see RG, 94 (1990), pp 764-5; and as to 
reparations for the war in Vietnam, Tran van Minh, RG, 81 (1977), pp 1047-102. After the 
Argentine invasion of the Falkland Islands in 1982 and related hostilities the UK Government 
considered the question of claiming reparations from Argentina, but did not consider it ex- 
pedient to do  so: Pa r l i amen ta~  Debates (Lords), vol435, col223 (21 October 1982); UKMIL, 
BY, 53 (1982). p 490. In the Joint UK-Argentina Statement, 19 October 1989, each government 
undertook not to pursue claims against the other in respect of loss or damage arising from those 
events: UKMIL, BY, 60 (1989), p 681. As to reparations payable by Iraq as a result of its 
aggression against Kuwait, see para 2 above. 

'Compensation' may be used in a broad generic sense, covering all possibleforms of advantage 
which onestate may grant to another: see eg, in relation to most favoured nation clauses, YBILC, 
1978, ii, pt 2, p 17, para (6). 

l o  Although pronouncements can be found both in textbooks and in awards to the effect that 
international law, while requiring compensation to be paid for actual losses suffered (damnum 
emergens), does not sanction the award of 'consequential damages' such as loss of possible 
business profits (lucrum cessans), a formidable array of awards is in existence which give damages 
of this nature: for an analysis of a large number of cases upon the measure of damages, see 
Ralston, $5 435-74, H Lauterpacht, Analogies, §§ 65,66, and, in particular, Whiteman, Damages 
in International Law (3 vols, 1937-43) (a comprehensive work). See also the preliminary 
administrative decisions of the German-American Mixed Claims Commission (see AJ, 18 
(l924), pp 175-86, and BY (1924), pp 222-5); Janes'claim before the American-Mexican Claims 
Commission: AJ, 21 (1927), pp 362-71. An authoritative exposition of an decision on the 
measure of damages will be found in the Judgment of the PCIJ of 13 September, 1928, in the 
Chorz6w Factory Case (1928), PCIJ, Series A, N o  17, pp 331,46-8. If compensation is to be paid 
for indirect damage such as loss of profit and loss of use of property, such losses will usually have 
to be assessable with reasonable accuracy and not be conjectural or speculative: see Dorner 
Claim, ILR, 21 (1954), p 164; Sapphire International Petroleums Ltd v National Iranian Oil Co 
(1963), ILR, 35, pp 136, 187-90; Libyan American Oil Co v Government of the Libyan Arab 
Republic (1977), ILR, 62, pp 141,202-4. But the terms of a treaty (or contract) may exclude loss 
of ~ r o f i t  from the assessment of compensation: see eg Art 78.4(d) of the Treaty of Peace with 
Italy 1947; The Ditta Luigi Gallottiv Somali Government (l964), ILR, 40, p 158. Even if loss of 
~ r o f i t  is not as such cornpensatable, failure to show a reasonable profit during a period when a 
business is being run by state agents may be relevant to assessing the fall in capital value of the 
business: see Ousset Claim, ILR, 22 (1955), p 312; see also Raibl Claim (1964), ILR, 40, pp 260, 
281-2. Where a concession contract has been wrongfully terminated prematurely, loss of 
expected annual ~ ro f i t s  for the ~ e r i o d  lost by the premature termination was used in the 

q n  state responsibility in g 
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Lrghthouses Arbztrdtion between France and dreece, Clarm No 27, ILR, 23 (1956), p 299, as the 
basis for calculating the compensation payabld; and where losses have been caused by currency 
devaluatton, 'normal working profit' has be.+ used as providing the applicable standard for 
assessing compensation (zbzd, Clazm No 26, a!! p 342). See also AGIP Spa v Government of the 
Republrcof The Congo (l979), ILR, 67, pp 319A340-2 (a case tnvolving breaches of a concesston), 
in which damages for both dumnum emergens and lunum cessans were awarded, although at the 
plaintiff company's request the latter were odly nominal. 

See also Roth, Schadenersatz jur Verletzungm P n v a t n  bez volkewechtlrchen belzkten (1 934); 
Wise, AJ, 17 (1923), pp 245-61 ; Yntema, Col Law Review, 24 (1923-24), pp 51 1-27; Haurtou, 
RG, 31 (1924), pp 203-31; Spiropoulos, ZI,39 (1925-26), pp 59-134; Strupp, Das volkewech- 
tlzche Delrkt (1920), pp 211-13; Brierly, BY ($928), pp 42-9; Hyde, AJ, 22 (1928), pp 140-42; 
Anztlottt, pp 517-33; Eagleton, Yale LJ, 39 (1929), pp 52-75; Salvioli, Hag R, 28 (1929), iii, pp 
235-76; Bouvi, RI, 3rd series, 11 ( 1 9 3 0 ) , ' ~ ~  660-86; Feller, Mextcan ~ l a z d s  Commmtons, 
1923-34 (1936), pp 290-307; Freeman, The I+vnatronal Responsrbrlrty of States for Denral of 
Justzce (1938), pp 571-603; Sibert, pp 317-28;iCheng, General Prznaples of Law as Applred by 
Internattonal Trzbunals (1953). pp 233-53; Pahy, Hag R, 90 (1956), ti, p 693ff; Bollecker-Stern, 
Le Prkjudzce dans la thiorze de la responsabzlrtkpnternatzonale (1973); ~ ra~ , ]ud t ' na l  ~emedres  tn 
Internatronal Law (1987), pp 18-29, 77-95; geidl-Hohenveldern, AFDI, 33 (1987), pp 7-31; 
Wolf, ZoV, 49 (1989), pp 402-43. Harvard Dt' ft (1961), Arts 28-35, sets out In some detail the 
matters to be taken tnto account in calculatRg damages payable tn respect of a vartety of 
wroneful acts. 

It iynecessary to distiqush from the assesdment and payment of damages for breach of an 
international obligation, the assessment of the dompensation to be paid by a state in order for the 
expropriation of ihe property in its territory 0e16nging to aliensio be.in accotdance with the 
requirements of international law: as to the h e r ,  see § 407. 

I t  The date from which interest is payable has varied from the date when a debt o r  other liquidated 
demand became due, o r  when the ~njury complained of occurred, the date a clatmis presented, or 
the date of the judgment o r  award (as, for insrance, in the Wtmbledon case by the PCIJ (PCIJ 
(1923), Series A, N o  1); there may, however, habe been conduct on the part of theclaimant which 
disentitles him to the award of interest. See cases discussed in Ralston, $5 210-30,439,443,467, 
650, and H Lauterpacht, Analogres, $5 63,64; Eagleton, The Responszbrlzty ofStates rn Interna- 
tional Law (1928), pp  203-05; Feller, Mexzcan Claims Commrsszons 1923-1934 (1936), pp 
308-11, and, in particular, Whiteman, ~ a v i a ~ h s  zn Internattonal Law (vol iii, 1943), pp 1913- 
2006; Harvard Draft (1961), Art 38; Subili , L'Allocatron d'mtkrits dans la jurtsprudence 
znternatzonafe (1972); Gray,Judrwf remedres~n Internatronal Law (1987). pp 29-33. See also 
the Russran Indemnity Case (1912), Scott, Hague Court Reports (1916), pp 298-323 (and note 
the discussion of the award of interest upbn the debt by Stmpp, ZV, 6 (1912), pp 353-566, 
Anzilotti, Rrvzsta, 7 (1913), pp 53-67, and Laqradelle-Politis, ii, p 981); Senser Clarm, ILR, 20 
(1953), p 240; Lighthouses Arbztration betwern France and Greece, ILR, 23 (1956), pp 659, 
675-6; Lucas Claim (1957), ILR, 30, p 220; Proqch Claim (1 962), ILR, 42, pp 189,192;Amerrcan 
Cast Iron Pzpe Company Clazm (1966), ILR, 40, p 169; Granrte State Machrne Co v Iran (1982), 
ILR, 69, pp 646,659-60. 

Payment of interest may be denied in the light of the provisions of a relevant treaty, o r  where 
no clear and express request for interest has been made to the respondent state: see Fatovrtch 
Clarm, ILR, 22 (1955), p 409. Payment of intekst on compensation for losses may similarly be 
denied where the tribunal assesses compensation reflecting values as at the date of the award, 
leaving only interest payable from that date (see Lzghthouses Arbrtratzon between France and 
Greece, ILR, 23 (1956), pp 659,675-6), or where the claim was neither for a liquidated sum nor 
readily computable, eg in personal injury cases (see Danon Claim (1959), ILR, 30, p 538). 

Where payable, the applicable rate of interest has varied greatly. In the Senser Clazm, ILR, 20 
(1953). p 240, the US International Claims Commission regarded 'established princtples of 
international law' as suggesting the use of the rate of interest allowable in the state paying 
compensation; see also Lzbyan American Oil Co v Libya (1977), ILR, 62, p 141 ; Benvenutz and 
Bonfant Srl v Government of the Congo (1980), ILR, 67, pp 345,379. But cf Sylvanra Technzcal 
Systems Incv  Iran, AJ, 80 (1986), p 365, assessing the rate payable by reference to the 'form of 
commercial investment in common use in [pldntiff's] own country'. 
Thus in the 'I'm Alotte'case (1935) the Commisdioners considered that the USA 'ought formally 
to acknowledge its illegality, and to apologise td His Majesty's Canadian ~ove rn&en t  therefor', 
RIAA, 3, p 1609. In connection with the release bf the USS 'Pueblo' which had been seized by the 
North Korean authorities in 1968, the US ~ o v & r n m e n t  signed a document 'solemnly apologts- 
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necessary. This apology may have to take the form of some ceremonial act, such as 
a salute to  the flag or to  the coat of arms of the wronged state, the despatch of a 
special emissary bearing apologies, and the like. Other forms of reparation may 
include obtaining from an international tribunal a declaration of the legal posi- 
tion favourable to the wronged state;13 the punishment of the individuals whose 
acts occasioned the breach of an international obligation; and the adoption of 
measures to prevent. a recurrence of the wrongful acts.14 In the assessment of 
damages a great difference would be likely to  be made between acts of reparation 
for international wrongs deliberately and maliciously committed, and for those 
which arise merely from culpable negligence. An interim award of damages by a 
tribunal is not necessarily to be excluded, pending a final determination of the 
sum payable, but would be likely to be made only in exceptional circum- 
s t a n c e ~ . ' ~  

If the delinquent state refuses reparation for the wrong done, the wronged 
state can, consistently with any existing obligation of pacific settlement and with 
restraints imposed by international law on the threat o r  use of force, exercise 
such means as are necessary to enforce adequate reparation. It  may happen that a 
state, while not denying its liability to  pay a sum specified by way of damages, 
may assert that it has insufficient foreign exchange to make the necessary 
payments, o r  that its exchange control regulations restrict the availability of 
foreign exchange for that purpose. It is difficult in principle to admit either1" 
ground has a justification in international law for non-payment of damages 
which a state is under an international obligation to pay, particularly in the light 
of the principle that provisions of national law afford no justification for breach 
of an international obligation." 

ing' for the acts described in the document, but at the same time made a statement declaring that 
the document was at variance with the true position: AJ, 63 (1969). pp 682-5; AS Proceedings 
(1969), pp 1-30. In the Rainbow Warrior affair France was required to give a 'formal and 
unqualified apology' to New Zealand: see 5 165, n 5, para 3. ' See eg Corfi Channel Case, ICJ Rep (1949), pp 4.35. In the Northern Cameroons case the ICJ 
refused to grant a declaratory judgment, although acknowledging that its power in appropriate 
cases to grant such a judgment was 'indisputable': ICJ Rep (1963), at pp 36-8. In the case of the 
Carthage, decided on 6 May 1913, the Permanent Court of Arbitration, while refusing to award 
the sum of one franc for the offence against the French flag, held that the establishment of the fact 
that a state had failed to fulfil its obligations 'constitutes in itself a serious penalty': RIAA, 11, p 
457. See also Saudi Arabia v Arabian American Oil Company (1958), ILR, 27, pp 117,144-6; 
Rainbow Warrior (New Zealand v France) (1990), ILR, 82, pp 500,575-7. 

O n  declaratory judgments generally see H Lauterpacht, The Development of International 
Law by the International Court (1958), pp 205-6, 250-52; Gross, AJ, 58 (1964), pp 419-23; 
Ritter, AFDI, 21 (1975), pp 278-93. 

" For an example of the cumulation of several means of redress see the Japanese Note of 14 
December 1937, to the US concerning the sinking by Japanese aircraft of the US gunboat Panay 
and three American vessels in thecourse of the hostilities in China. Japan expressed her profound 
regret at the incident, presented sincere apologies, promised indemnification for all losses, and 
undertook 'to deal appropriately' with those responsible for the incident and to issue instruc- 
tions with a view to preventing similar incidents in the future: Documents (1937), pp 757-67. 

I s  Milrta~y and Paramilitaty Activities Case, ICJ Rep (1986), p 143. 
'"f a state literally does not have, and cannot borrow, the sums necessary, those facts will have to 

be taken into account in arriving at a political solution. 
I' See 5 21. See also the US State Department's Memorandum in relation to Iranian Foreign 

Exchange Regulations, ILM, 23 (1984), pp 1182-9. 

§ 156 Penal damages I t  is sometimes rn$ntained that, having regard to  the 
sovereignty of states, their responsibility f& international wrongs is limited to 
such reparation for wrongs committed by tbem as does not exceed the limits of 
restitution,' and that damages in excess of th&e limits (often referred to as penal 
o r  punitive damages) are excluded. This viey hardly accords either with princi- 
ple o r  with practice. Although internati~nal~tri bunals have sometimes held that 
penal damages cannot be awarded agains states: in the majority of these 
decisions the tribunals were guided in this dat ter  by the terms of the arbitration 
agreement. O n  the other hand, internationa'l tribunals have in numerous cases 
awarded damages which must, upon analysib, be regarded as penal, particularly 
in relation to  the failure of states to apprehdnd or  effectivelv to ~ u n i s h  persons 
guilty of criminal acts against a~ iens .~Yhe  pfactice of states and tribunal: shows 
other instances of reparation, indistinguishable from punishment, in the form of 
pecuniary redress unrelated to  the damage aktually i n f l i ~ t e d . ~  Acceptance of the 
possibility of penal damages against states islinked to the developing concept of 
the criminal responsibility of states.' L 

I 
I 

§ 157 Criminal responsibility of states Tfie liability of states is not limited to 
restitution or  to  penal damages. Certain intetnationally wrongful acts attract, by 
reason of the special im ortance of the subjeqt matter of the obligation which has 
been breached, a specia, P and more severe degfee of responsibility.' The state, and 
those acting on its behalf, bear criminal responsibility2 for such violations of 

1 

I 
See eg Kaufmann, Hag R, 54 (1935), iv, pp 466-711 and $5 150,151, and 156 of the fourth and 
preceding editions of this work. ! 
See eg the Lusitanra case, decided in 1923 by the AmCrican-German Mixed Claims Commission: 
AD, 2 (1923-24), N o  113. See also the Award in Jle case of Portugal v Germany, decided In 
1930: AD, 5 (1929-30), N o  126. , E 
See eg Junes' Case, AD, 3 (1925-26), N o  158, and comment thereon by Brierly, BY, 9 (1928), pp 
42 et seq, in particular p 49. See also Rice, AJ, 28 (1434), pp 246-54; Briggs in Essays m Polrttcal 
Snence in Honor of W W Willoughby (1937), pp 339-53; H Lauterpacht, Hag R, 62 (1 937), iv, pp 
34?-57; Parry, Hag R, 90 (1956), ii, p 694; ~ r a ~ ,  ~udzczal ~emed ie s  in Internatzonal Lam (1987), 
pp 26-8. I 

' See eg the decision of the Council of the League o i  14 December 1925, OH J, 7 (192h, p 172, 
awarding to Bulgaria the payment of ten million levas by Greece as reparation for material and 
moral damage in addition to compensation for damage to movable property. In the I'm Alone 
case, decided on 5 January 1935, the Commissionets recommended that the US, in addition to 
formally acknowledging the illegality of its conduct and apologising to the Canadian Govern- 
ment therefor, should pay to Canada the sum of $25,000 'as a material amend in respect of the 
wrong': RIAA, 3, p 1609. Hyde, AJ, 29 (1935), p 300, adduces reasons why this case cannot be 
regarded as aprecedent for awardingpenal damages against a state in respect of a public claim. See 
also the Martini case between Italy and Venezuela, decided on 3 May 1930, where the arbitrators 
held, as part of the award, that certain obligations incurred as the result of a manifestly unjust 
decision of a Venezuelan coun must be expressly declared to be annulled. N o  payment was ever 
made in pursuance of that decision, but the tribunal was of the view h t  as an illegal act had been 
committed the consequences of that act must be expressly efface&'XD, 5 (1929-30), N o  93. 
See 5 157. 
The ILC was unanimously of this view: YBILC (i976), ii, pt 2, pp 116-17, para (51). 
See generally Pella, La Criminalit6 collecttve des i t ah  et le droitp6nal de I'avenrr (1925), Hag R, 
33 (1930), iii, pp 677-836, and RG, 51 (1947), pp k-27; Annuaire, 44 (1952), i, pp 361-457; 
Garcia-Amador, Hag R, 94 (1958), ii, pp  395-9,405 9; Drost, The Crime ofstate (2 vols, 1959); t I 
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international law as by reason of their gravity, their ruthlessness, and their 
contem t for human life place them within the category of criminal acts as 
general P y understood in the law of civilised countries. Thus if the government of 
a state were to order the wholesale massacre of aliens resident within its territory 
the responsibility of the state and of the individuals responsible for the ordering 
and the execution of the outrage would be of a criminal character. The prepara- 
tion and launching of an aggressive war- now that resort to  war as an instrument 
of national policy has been condemned and renounced in solemn international 
engagements3 - must be placed within the same categoryS4 The International 
Law Commission has proposed that offences against the peace and security of 
mankind are crimes under international law,5 and the notion of an international 
crime has also been applied, for example, to genocideh and apartheid.' 

Brownlie, International Law and the Use of Force by States (1963), pp 150-213; Bassiouni and 
Nanda (eds), International Criminal Law (2  vols, 1973); Draft Articles on State Responsibility, 
Art 19 and Commentary, YBILC (1976), ii, pt 2, pp 95-122; Starace, Hag R, 153 (1976), pp 
263-31 3; Marek, Rev Belge, 14 (1978-79), pp 460-85; Dupuy, AFDI, 25 (1979), pp 539-54, and 
RG, 84 (1980), pp 449-86; Hofman, ZoV, 45 (1985), pp 195-230; Malekian, International 
Criminal Responsibility of States (1985); Gray, Judicial Remedies in International Law (1987), 
pp 215-19; Weiler, Cassese and Spinedi (eds), International Crimes of State (1989); Gilbert, 
1CI.Q. 39 (1990). pp 345-69. 

For the view that the concept of criminal responsibility of a statc is wholly unfounded, see 
Tunkin, Theoq of International Law (1974). pp 396-404. 

It is necessary to distinguish the criminal responsibility of the state for acts of the state, from 
the criminal responsibility of individuals (eg in connection with war crimes) for acts for which 
states are obliged to punish them (5 148): see YBILC (1976), ii, pt 2, pp 118-19, para (59). ' See vol I1 of this work (7th ed), 99 52fe-521 as to the General Treaty for the Renunciation of War. 
See also Art 2(4) of the Charter of the UN. ' As early as 1924 the Geneva Protocol for the Pacific Settlement of Disputes described, in the 
preamble, a war of aggression as 'an international crime'. In 1927 the Eighth Assembly of the 
League of Nations adopted a resolution in which war of aggression was described as an 
international crime: Records of the Eighth Assembly, Plenary Meetings, p 84. A resolution of the 
Sixth Pan-American Conference declared wars of aggression to be a 'crlme against the human 
species': AJ, 22 (1928), pp 356, 357. See also H Lauterpacht, BY, 21 (1944), p 81. As to the 
definition of aggression by the General Assembly in Res 3314 (XXIX) (1974), see § 30, n 37. In 
the ILC's draft Code of Crimes against the Peace and Security of Mankind, Art I2 (provisionally 
adopted in 1988) covers the crime of aggression: see § 148, n 23. 
Draft Code of Offences against the Peace and Security of Mankind, YBILC (1954). vol ii, pp 
149-52. For later work by the ILC on this topic, see § 148, n 16ff. Paragraphs 2 and 3 of Art 19of 
pt I of the ILC's Draft Articles on State Responsibility (YBILC (1976), ii, pt 2, pp 95-6) read: 

'2 An internationally wrongful act which results from the breach by a State of an interna- 
tional obligation so essential for the protection of fundamental interests of the international 
community that its breach is recognized as a crime by that community as a whole, 
constitutes an international crime. 

3 Subject to paragraph 2, and on the basis of the rules of international law in force, an 
international crime may result, inter alia, from: 

( a )  aserious breach of an international obligation of essential importance for the mainten- 
ance of international peace and security, such as that prohibiting aggression; 

(b).aserious breach of an international obligation of essential importance for safeguarding 
the rtght of self-determination of peoples, such as that prohibiting the establishment o r  
maintenance by force of colonial domination; 

(c) a serious breach on a widespread scale of an international obligation of essential 
importance for safeguarding the human being, such as those prohibiting slavery, genocide 
and apartheid; 

Having, in 1954, adopted a Draft Code of &fences against the Peace and 
Security of Mankind, the International Law Comhission resumed consideration 
of the topic in 1982, and still has it under actije consideration. The topid is, 
however, related to  the international criminal resl)onsibility of individuals rather 
than of states,' although a number of the particular acts giving rise to such 
international criminal responsibility are likely bf their nature to  be as much, if 
not more, state acts as acts committed by individuals in their private capacity 
(such as the annexation of territory, violation oftcertain treaty obligations, and 
other acts referred to  as being committed by 'tqe authorities of a State').9 The 
Commission's deliberations have tended towards covering in the Draft Code 
only the international crimmal responsibility of'individuals, without prejudice 
to  giving consideration later t o  the criminal rekpbnsibility of states;'' and Draft 
Article 3 provisionally adopted by the ~ o m m i J s i o n  in 1987 provides that the 
prosecution of individuals for a crime against thejpeace and security of mankind 
does not relieve a state of an responsibility undet international law for an act o r  
omission attributable to it. I: I 

The legal consequences 'of state conduct being categorised as criminal in 
international law and giving rise to  a special regime of international responsibil- 
ity different from that appljing to  other situation) involving state responsibility, 
and in particular the nature of the sanctions which may be taken against such 
conduct, are not clear.12 There is no tribunal k i th  appropriate international 
criminal jurisdiction over states.13 At the present stage of development the 
categorisation of conduct a$ criminal in internatienal law is primarily an indica- 
tion that the international community regards, with extreme seriousness the 
conduct in question and that the state responsible for that conduct lays itself 
open to retributive or  coercive action or  otherwise more severe legal conse- 
quences than would follo.ai in the case of a nodcriminal international wrong. 
Furthermore, it is clear that the criminal responSibility of states is additional to 

8 
1 t 

(d) a serious breach of an international o b ~ i ~ a t i o h  of essential importance for t 
guard~ng and preservation of the human env~romdnt, such as those prohibiting 
pollution of the atmosphere o r  of the seas.' f 

Internationally wrongful acts which are not mternatiohal crimes in accordance wit 
constitute international delicts: tbtd, Art 19.4. 
See § 434. I 

' See 6 439. 
Y B I ~ C  (l984), ii, pt 2, p 11 (para 32). See also § 148. 
See discussion of the scope of the Draft Code rattonae personae in YBILC (1983), ii, pt 2, pp 
14-15; ibtd (1985), ii, pt 2, pp 13-14 (paras 53-60). 

YBILC (1987j, ii, i t  2, i 14. ' 
IZ This is a matter which the ILC will study at a later stage of its consideration of state responsibil- 

ity: YBILC (1976), ii, pt 2, p 117, paras (52) and (53). : 
I' As -.. to proposals for an international criminal court with jurisdiction over individuals, see § 148, n 

I / .  

It may, however, be noted that nothing in A n  36 o r  38 df the Statute of the ICJ limits the Court 
to deciding only 'civil' disputes submitted to it. To the ehent that a treaty binding on the parties 
to the dispute, or a rule of customary law, treats as crimirial the respondent states' conduct there 
would appear to be nothing toprevent the Court decidin that that conduct gave rise to criminal 
responsibility on the part of (he state concerned. 8 
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and not exclusive of the international criminal liability of the individuals guilty of 
crimes committed in violation of international law.14 

There are no international judicial decisions laying down and applying the 
principle of criminal responsibility of states. This is largely due to  the absence of 
international tribunals endowed with the requisite jurisdiction. But traditional 
international law, in permitting war and reprisals as a means of redress against a 
state deemed guilty of aviolation of international law, sanctioned coercive action 
not necessarily limited to mere compensation for a wrong received. The sanc- 
tions of Chapter VII15 of the Charter of the United Nations are, in part, of a 
penal character in relation to  what may properly be described as the crime of 
war." The universal recogition as part of international law of rules penalising 
war crimes by individuals responsible for violations of the laws of war" affords 
another instance of the recognition of criminal responsibility of states, for war 
criminals are, as a rule, guilty of acts committed not in pursuance of private 
purposes but on behalf of and as organs of the state. 

$158 International claims An injured alien will usually first seek redress from 
the state which has caused him injury;' and if adequate redress is not forthcom- 
ing the state of which the alien is a national may seek redress on his behalf.* In 
such cases, and also in those where a state has caused injury directly to  a foreign 
state, action will in the first place usually take the form of representations and 
negotiations through the diplomatic ~ h a n n e l . ~  If this does not result in a satisfac- 

For it must be borne in mind that individuals are subjects of international law not merely as 
beneficiaries of rights. They are also subject to international duties not only in exceptional 
situations as blockade runners, pirates o r  war criminals, but also, more generally, in their 
capacity as organs of the state. The modern tendency to treat individuals as subjects of interna- 
tional law must not be identified with one-sided emphasis upon enjoyment of rights arising from 
international law. At the same time it is clear that unless the criminal responsibility of states is to 
be reduced to the vanishing point of law, its enforcement must be placed in the hands of impartial 
international agencies operating within the ambit of a politically organised international society. 
See also § 148. For the literature on the establishment of an international criminalcourt, see § 122, 
n 43, and 5 148, n 27, and in particular, vol I1 of this work (7th ed) $257. 
See also Arts 5 and 6. 

Article 16 of the Covenant of the League of Nations was a forerunner of Chapter VII of the 
Charter, although considerably less far-reaching. 
Article 6 of the Charter annexed to the Agreement of 8 August 1945, for the Punishment of the 
Major War Criminals provided that among the crimes coming within the jurisdiction of the 
tribunal there shall be: '(a) Crimes against peace. Namely, planning, preparation, initiation, or 
waging of a war of aggression o r  a war in violation of international treaties, agreements, or 
assurances, or participation in a common ~ l a n  or conspiracy for the accomplishment of any of 
the foregoing': AJ, 39 (1945), Suppl, p 260, Cmd 6668. 
Volume I1 of this work (7th ed), § 251. 
See § 153, as to exhaustion of local remedies. 
See 5 151, as to nationality of claims. 
Action through the diplomatic channelmay, of course, be taken at earlier stages of a controversy, 
in order to alert the potential defendant state to the possible consequences of its actions, or to 
afford it the possibility of remedying a breach of an international obligation. See generally § 410. 

Diplomatic negotiations will also, if they are unsuccessful, serve to define the legal issuesover 
which the disagree, so establishing the existence of a dispute which may be a necessary 
prerequisite for the exercise of jurisdiction by an international tribunal, as it is for the ICJ. See 
Mavromatis Palestine Concessions (1924), PCIJ, Series A, No  2, p 15; Advisory Opinion on 

tory settlement, the injurCd state may take the matter up more formally, present- 
ing an international claim4 against the other state and having recourse to such 
judicial o r  arbitral procedures as are available end to which the defendant state 
has already undertaken tosubmit; o r  the two states may agree to  submit theclaim 
to an existing tribunal, o r  to  an ad hoc tribunal {et up especially for the p ~ r p o s e . ~  
The scope of the claims to be decided by the tr~bunal will be determined by the 
agreement by which it is set up. However, !n the absence of an 
applicable procedures of compulsory jurisdicti~n, the settlement of i 
claims is often left to diplomatic negotiation /rather than being s 
judicial settlement. I f 

In practice, particularly where the claim reletes to  a large numb 
events, as where a state has seized the propert2 of aliens generally 

i 

Interpretatton of Peace Treaties, ICJ Rep (1950), p 7 4 j ~ o  particular formal procedure would 
seem to be required in ordei to establtsh that a disput4 exists: it would seem to depend on the 
substance of the attitudes of the parties, objectively det rmtned from the circumstances of their 
dealings with each other. ' 1 '  ' See Moiler, Grotrus Sonety, 41 (t958-59), pp 223-42;&zrvard   raft (1961), Arts 20-25; Llllich 
and Christenson, Internatrotral Claims: Thetr ~reparhtron and Presentatron (1962); Lillich, 
Internattonal Clatmr. Their Adpdtcatton by ~ a t i o n h l  Commtsstons (1962), Current Legal 
Problems (1964), pp 157-83, and Intematronal Claims+Post-War Brrtzsh Praarce (1967); Cole, 
BY, 41 (1965-66), pp 368-40b; Vallat, Internattonal La* and  the Practttioner (l966), pp 41-50; 
Weston, Internattonal Clatms: Post-War French Practrte (1971); Lillich and Weston, Interna- 
ttonal Clatms: Lump-Sum Agreements (1975); Seidl-Hghenveldern, AJ, 70 (1976), pp 763-77; 
Lillich and Weston (eds), Intematronal Clazms: Contepporary European Practice (1982). See 
also works ctted below, n 6. 

As to the causes of action in international law see Jendings, Hag R, 121 (1967), ii, pp 507-1 1; 
Brownlie, BY, 50 (1979). pp 13-41, and System of the L ~ W  of Nattons: State Responstbrl~t~ (pt I, 
1983), PP 53-88. L 
~d ho;;ribunals, often referred to as claims commtssiohs, have frequently been established to 
deal with general groups of claims arising out of a particular series of events or otherwise 
outstanding as between the states setting up the tribunal.6ome of the classic claims commissionc 
were those established to deal with claims arising out of events in certain Central and Lattn 
American states; the awards of thosecommissions contributed greatly to the development of the 
law of state responsibility. See eg the scholarly treattse bp Feller, The Mexzcan Clazms Commts- 
stons, 1923-34 (1936), pp 155-72, and a series of decisicins given by Verzijl as Pres~dent of the 
French-Mexican C l a m  Commissions and reported in L4D, 4 (1927-28), and 5 (1929-30). 

Examples of more recent commissions include the Conciliation Commissions established 
under Art 83 of the Treaty of Peace with Italy 1947; the US-Japanese Property Commtssion set 
up to deal with disputes arisihg under Art 15(a) of thetTreaty of Peace with Japan 1951 (see 
Summers and Fraleigh, AJ, 56 (1962). pp 407-32). As to the Iran-United State Claims Tribunal 
established by Art I1 of the Declaration of the Algerian Government of 19 January 1981 in 
connection with the resolution of the 'hostages crisis' between Iran and the USA, see ILM, 20 
(1981), p 230, and, for relevant Public Notices issued by the US Government, ibid, pp  782,7?, 
1002,1003,1274;Stern, AFDI,28 (1982),pp425-53;Amin, ICLQ,32 (1983),pp750-56; Fagre, 
H a w  ILJ, 22 (1981), pp 443-50; various contributors, AS Proceedings (l984), pp 221-40; Lillich 
(ed), The Iran-Unzted States Clazms Trrbunal1981-83 (1985); Lagergren, in Realzsm tn Llzw- 
Making (eds Bos and Siblesz, 1986), pp 113-30; Gray, Judtml Remedtes in Internatwnal Law 
(1987), pp 181-5; Crook, AJ, 83 (1989), pp 278-311; AJ, 83 (1989), pp 915-17; Caron, AJ, 84 
(1990). pp 104-56; rbrd, pp 729-37, 890-5; Westberg, Internatronal Transactrons and Clatms 
Involvtng Government Parttes: Case Law of the Iran-UnitedStates Clatms Tnbuna1(1991), Por 
the circumstances which led ultimately to the establishment of the tribunal, see 5 494. The 
decisions of the tribunal are reported in Iran-US Clatmr Trtbunal Reports. 

As to the payment of compensatton by Iraq for clams atising out of Iraq's invasion of Kuwait 
in 1990 (see 5 127, n 44), see paras 16-19 of SC Res 68? (1991), and § 155, n 9, para 2. 



those having the nationality of the claimant state, o r  where there has been an 
event (such as a civil war o r  an attack by one state against another) which has 
given rise to a large number of claims of different kinds, o r  where claims relate to 
events which occurred long ago and the individual international adjudication of 
claims is no longer practicable, it is common for the two states to negotiate a 
global settlement of all the claims, resulting in the payment to the claimant state 
of a lump sum by way of com e n ~ a t i o n . ~  It is then for that state to  distribute that P sum to individual claimants. Such global settlements usually8 reflect the basic 
principles of state responsibility, such as the nationality of claims, the responsi- 
bility of the state for its acts, and the need for reparation to be made for an 
international wrong (although in the nature of things the sums paid are unlikely 
to have been calculated with precise reference to or examination of each of the 
numerous individual claims covered by the settlement, and in many cases the 
amount paid represents only a small proportion of the losses suffered). It  is usual 
for such agreements to provide for the payment of the lump sum as compensa- 
tion to be in full and final settlement of the claims covered by the agreement, and 
they may also contain a waiver of other claims by the state receiving compensa- 
tion, o r  its nationals, against the ~ t h e r s t a t e . ~  In these ways the rights of nationals 
may, to  an extent dependent on the terms of the agreement, be affected by the 
action taken by the state whose nationality they possess. 

Although in international law a state has a right to  submit an international 
claim against another state in respect of injuries suffered by one of the claimant 
state's nationals, it has in international law no duty to d o  so. The position is 

On  lump-sum settlements generally see Lillich, The Protection of Foreign Investment (1965), pp 
167-88, and International Claims: Their Settlement by Lump-Sum Agreements (1975); Vallat, 
International Law and the I-ractitioner (1966), pp 41-50; Lagergren in Realism in Law-Making 
(eds Bos and Siblesz, 1986), pp 113-30; Gray, JudirinlRemedies in International Law (1987), pp 
178-81; Lillich and Weston, AJ, 82 (1988), pp 69-80. 

On  specific lump-sum settlement agreements, see eg Pechota. AJ, 76 (1982), pp 639-53 
(USA-Czechoslovakia Agreement 1982: ILM, 21 (1982), pp 371, 414, 419); Lillich, ICLQ, 21 
(!972), pp 1-14 (UK-USSR Baltic Claims Agreement 1968 (TS No 12 (1968)); Warbrick, ICLQ, 
37 (1988). pp 1010-12 (on three agreements recently concluded by the UK, with the USSR, 
China and Bulgaria), and ICLQ, 38 (1989), pp 430-34 (on implementation of the first of those 
agreements). ' Some states have established permanent bodies to whom is given the task of distributing 
lump-sum settlements to individual claimants. See generally Lillich, International Claims: Their 
Adjudication by National Commissions (1962). In the UK the Foreign Compensation Commis- 
sion was set up by the Foreign Compensation Act 1950: on the working of the Commission see 
Moller, Grotius Society, 44 (1958-59), pp 223-42; Martin, ibid, pp 243-63; Drucker, AJ, 49 
(1955), pp 477-86; Lillich, ICLQ, 13 (1964), pp 899-24, and International Claims: Post-War 
British Pranice (1967); Magnus, ICLQ, 37 (1988). pp 975-82. In the USA there was set up the 
International Claims Commission, later known as the Foreign Claims Settlement Commission: 
see the first-mentioned work by Lillich cited above; Re, Mich Law Rev, 60 (1962), p 1079, and 
AJ, 56 (1962), pp 728-34; Rode, AJ, 63 (1969), pp 296-304. Although the US Foreign Claims 
Settlement Commission is required to make its decisions in accordance with the relevant 
agreement and 'the applicable principles of international law, justice and equity', the contribu- 
tion of decisions of such national bodies to the development of international law is to be assessed 
with caution. 

"ut see eg 5 150, n 7, for some exceptions. 
See eg Soc Europienne d'itudes et d'entreprises v Peoples Federdl Republicof Yugoslavia, ILR, 24 
(1957). p 761; Haas v Humphrey, ibid, p 316. 

generally much the spme in the internal Ifw of the various states, although the 
details vary with the particular national laps concerned.1° In the United King- 
dom the decision whether o r  not to  take pp a claim against a foreign state is a 
matter of policy t o  be decided by the government, and not a matter of right for 
the individual claimant concerned." In thdunited States the Supreme Court has 
upheld the right of the United States G o p m e n t  to  negotiate withl a foreign 
government for the settlement of claims s f  United States nationals.12 Where a 
state receives from another state a lump: sum as compensation in respect of 
individual claims, it has been held that the daimant state does not, from the point 
of view of the internal law of that state, feceive that sum as a trustee for any 
individual claimant;I3 its distribution is a hat ter  for that state to  determine as it 
wishes in accordance with its own law. ! 

STATE RESPONSIBILITY FOR ACTS OF STATE ORGANS 
See the literature quoted at the commencemen 'of 9 145 Borchard, $§ 75-81 and 127- 
130 Marinoni, La  responsabilitd degli s tao p i, r gli a t t i  dei loro rappresentanti (1914) 
Stmpp ,  Das volkerrechtliche Delikt (1920), p p  k3-88 Eagleton, State Responsrbility in 

I 
f 

I i 
'O See Doehrmg, Dte P'rcht des Staates zur Gewdhr ng dtplomattsches Schutzes (1959); Ress, ZdV, 

32 (1972), pp 420-82. See also Re Bouffard (196?), ILR, 48, p 4; Mrntstry of Foreign Affatrs v 
Fedenn and Japanese State (1968), ILR, 65, pp $75, 278-9; Betnisch (1968), ILR, 72, p 220; 
Epoux Martzn (1970), ILR, 57, p 31 1 ; Eastern Tredtzes Constttuttonalzty Case (1975), ILR, 78, pp 
177, 192-3; and for a decision of the French Coirseil d'Etat rejecting a complaint by a French 
company agalnst the French Government for no! having entered into diplomatic negotiations 
with another government on its behalf, or taking the matter to the ICJ, see Soc SAPVIN v 
Mtnrstre des Affarres Etranghres, RG, 93 (1989), pb58. Failure to protect may make a state liable 
under its domestic 1aw:see Mauritrus Transport dase (1967), ILR, 60, p 208. See also § 410, n 3. 
An occupying power is under no duty to protecf nationals of occupied territory ifi respect of 
measures taken against them abroad: Slovak Nattbnal Internment Case (1970), ILR, 70, p 691. 
See Mutasa v Attornqy-General [I9791 3 All ER 257,261-2; R v Secretary of State for Forergn 
and Commonwealth Affarrs, ex parte Ptrbhat (1985) 129 SJ 756. 

l 2  Dames and Moore v Regan (1981), ILR, 72, p 271s on which see Chinkin, ICLQ, 32 (1983), pp 
600-15. See also the Statement of Interest filed 6n behalf of the US Government in Crocker 
Natronal Bank v G o v h m e n t  of Iran, ILM, 20 (1981), p 363. See also Persrnger v Islamtc 
Republzc of Iran (1982), ILR, 72, p 132, upholding the executive's power to extinguish legal 
claims against a foreign state where necessary tot resolve an international cnsis. See also Ans 
Gloves Incv US (1970), ILR, 56, p 536; and see Liverman, H a w  ILJ, 12 (1971), pp 355-65; and 
Mznzstq of Defence of the Islamzc Republrc of Iran v Gould Inc, AJ, 84 (1990), pp 556, 558. 
D~plomat~c settlement by the US Government of a private claim for less than its full value has 
been held not to consticute a taking of property b4 that government for which compensation is 
payable: Shanghar Power C o  v US, AJ, 78 (1984), p 678. 

As to the position in the UK, see Vallat, Inte+attonal Law and the Praattroner (1966), pp 
38-41. See also, as to the waiver of clams by Japan in the Peace Treaty with Japan f951, Inao 
Honmoto v The State (1959). ILR, 32, p 161; Ryuichz Shtmoda v The State (1963), tbrd, pp 626, 
638,640-42; and by Austria in the Austrian State Treaty 1955,Austmn Ctttzen's Entrtlement to 
Compensatron (Germany) Case (1960), rbrd, p 153,'and Austrtan State Treaty (Indzvidual C l a m  
to Compensatzon) Case (1961), ILR, 40, p 184. " Rustomleev R[1876] 1 QBD487; Great Western I surance C o v  US(1884) 112US 193; Crvzhan i War Claimants Assomtion v R [1932]AC 14; Buck, Attorney-General[l965] 1 Ch758,759. See 
also Frrst Natronal City Bank of New York v ~t lhl land,  ILR, 26 (1958-11), p 347; Petes Allen 
Claim (1959), ILR, 30? p204. Thestate may, howeder, deliberately choose to act as trustee for the 
individual claimants, In which event its positibn *ay vary accordingly. See also § 374, n 3. 

i 
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International LUW (1928)~  p p  44-75 Harvard Draf t  Convent ion (and Comment) ,  AJ, 23 
(1929)y April, Special Suppl, p p  145-88 Jescheck, D ie  Verantwortlicbkeit de r  Staatsor- 
gane  nacb dem ~ o l k e r r e c h t  (1952) Salvioli, Hag R, 46 (1933), iv, p p  103-14 Haward 
D r a b  (1961), Arts  15-17 Amerasinghe, Revue Egyptiennr d e  droit  international, 22 
(1966), p p  91-130 Draft Articles o n  State Responsibility, p t  I, Arts  5-15 and Cornmen- 
t a v ,  YBILC (1973), ii, p p  188-98; ibid (1974), ii, p t  1, p p  277-90; and ibid (1975), ii, pp  
61-106 Przetacmik,  RG, 78 (1974), p p  919, 936-41, and Protection of Officials of 
Foreign States according to  Internat ional  L a w  (19831, p p  172-92 Arechaga, Hag R, 159 
(1978), i, p p  275-82 Brownlie, System of the  L a w  of N a t i o n r  Sta te  Responsibility (pt 1, 
1983), p p  132-58. 

8 159 Responsibility varies with organs concerned States, being juristic per- 
sons, can only act thrqugh the institutions and agencies of the state, its officials 
and employees -commonly referred to collectively as organs of the state. Their 
acts o r  omissions when acting officially in their capacity as state organs are acts of 
the state, and the state bears responsibility for all such acts as involve a breach of 
the state's international obligations,' even though in the consideration of the 
state the organ is independent,' aqd irrespective of whether it is a superior or 
subordinate organ.' Where a state organ acts in the territory of another state, it is 
normally the state to which the organ belongs, and not the territorial state, which 
is responsible for the act.4 

2 ' 

' see C h k a  Claim (1901), R I M .  15, p;399; Sessarego Claim (1901). ibid, p 401; Sangwirtti 
Chim (1901), ibid, p 404; Vercelli Cia id  (1901), ibid, p 406; R o g g m  Claim  MI), ibid, 408. 
"hador Comm~mdCompany  Claim (1902), ibid, p 477. Massey Claim (1927), RIA& 4, 1 5 ~ ;  
Roper Claim (1927), ibid, p 145; Way Claim (1928), idid, p 391; Finnish Shipowners Claim 
(1934), 33 PP 1479, 1501 ; MossiCluim, ILR, 20 (1953), p217; Schappe Spinning Mill 
Claim, ILR, 21 (1954). p 141 ; Ousset Cham, ILR, 22 (1955), p 312; Re Rizzo and Others  NO^), 
ibid, p 317; rexaco v Libyan Arab ~ e ~ h b l i c  (1975), ILR, 53, pp  389, 415-16. 

'Where an entity which, while not paq  of the formal structure ef the state, has nevertheless 
been empowered by the state to exerclw (lements of governmental authority, the state may also 
be responsible for that entity's conduct in that capacity. See Draft ~kt ic les  on State Responsibil- 
ity, Pt 1, Art 7.2 and Commentary, pa rd  (14)-(18), YBILC (1974), ii, pp 277, 281-2. See also 

166, n 6, as to private individuak exercising governmend authori'y. As to pmblems arising in 
the context of s t a t e - ~ m & d  groups wh/ch.do not formally constitute organs of the state, such 
as a ~olitical party in a one-party totalitarian state, see Friedmann, AJ, 50 (1956), pp 492-3. 

But note that where what is at issue is the general behaviour of a government it may be 
appropriate for it to be judged not by the lapses of individual officials but by its policy as a 
government including the degree of sternness with which it treats such lapses, at least where that 
policy protects it against lapses which are liable to escape its knowledge o r  control: see Ghana v 
Portugal (1962), ILR, 35, pp 285, 330. i ! 

The attribution of conduct to a state f ~ r p ~ p o s e s  of state responsibihty i . r m d e t e r m i n e d  by 
international law, not by the internal law of the state. In large measure this accounts for the extent 
to which the independence of an organ wi&n the state's internal legal structure does not prevent 
the state being held responsible for the organ's acts. See YBILC (1973), ii, p 181, para (6), and 
p 190, para (10). O n  imputability generally see also Starke, Studies in International Law (1965), 
pp 51-66. 

As to ~arliaments, see § 163. As to the j~diciary, see $164. See also § 145, as to respons~bil~ty 
for federal states and other territorial g04~rmen ta l  bodies. , ' See YBILC (1973), ii, pp 196-7, paras (9)-(15). 

'   he mere fact that acts take place withinia state's territory is not enough to make that state 
responsible for them: see § 121 and 5 149.iBut the acts of organs of the foreign state, while not 
themselves attributable to the territorial +at$, may provide the ociaaion for condua by the 

i t c ~ e a d  of State in private life. 

terrltorlal state whlih may engage ~ t s  mternat~onal responsrb~l~ty, as where 1t falls to comply wrth 
a duty to take appropriate preventwe, protectwe or re t r~but~ve actron, or assrsts the forrlgn sa l e  
In the commlssron by ~t of an ~nternat~onally wrongful act See § 145, n 5 

Acts of organs of an rntrrnatlonal organlsatlon comm~ttcd on a state's terrlrary are s~mdarly 
not to that state by r e a m  only h a t  they have taken ~ I a c e  In its terntory Draft 
A n d e s  on State Responsrbrl~ty, pt I, Art 13 and Commentary, YBILC (1975), 11, p 87 

In the Narntbta (South West Afrrca) Legal Consequences case the ICJ took the vrew that where 
a state acts In vrolatron of mternat~onal law rt Incurs lnternat~onal responsrbllrty where the act 
occurs rn terrltory under its phys~cal control, even ~f rt has no sovereignty or legltlmate t d e  to 
that terrltory: ICJ Rep (1971), at p 54 

As to the sltuatron where an official of one state IS placed at the disposal of another, see 165, n 
8. As to the attrlbutab~l~ty to Germany of the acts of Allled occupatlon authorltles In Germany 
after the German surrender In 1945, see Hendry and Wood, The Legal Status of ~ e r l r n  (1987), pp 
55,213; and as to Italy and acts of Allled occupatlon author~t~es  In Italy In 1944, see Ducde Gursr 
Clarm, ILR, 18 (1951), pp 423,426 
ICJ ~ e p  (1986), pp 3,65; and see p a n  (9) of the d~spos~t J at p 148 And see Boyle. AJ. $1 (1987). 
pp 86-93. 
See generally as to the posmon of Heads of State, §§ 44558 .  As to a state's responsibrlity for the 
acts of a former Head of State when he was its Head, see 4 57, n 5 .  

S t a t e  responsibi l i ty  f o r  ac t s  of s t a t e  o r g a n s  541 

A question may, however, arlse whether persons in one state are or are not 
organs of another state or acting on its behalf, particularly when they are 
dependent on and controlled by that other state. Such matters were considered 
by the International Court of Justice in the Military and P a r a m i h t a r y  Actzvrtier 
case in the context of the relationsh~p between the forces fighting in Nicaragua 
against the government of that state - the so-called 'contra' forces - and the 
United States Government. The Court concluded that acts of the contras could 
not be attributed to the United States so as to  make the United States responsible 
for such of those acts as were contrary to international law: 'For this conduct to 
give rise to  legal responsibility of the United States, it would in ~ r i n c i ~ l e  have to 
be proved that that State had effective control of the military or  ~aramilitary 
operations in the course of which the alleged violations were committed'.' 

The various organs of states have different characteristics, which affect the 
degree of the state's responsibility for their acts, particularly where they are 
performed in excess of the powers of the organ in question or  in an otherwise 
unauthorised manner, or are performed in a private capacity by individuals 
holding an official position. It is therefore necessary to  distinguish between 
internationally injurious acts of Heads of Late, of members of a government, of 
diolornatic envoys, of parliaments, of judicial functionaries, of administrative 
&icials, and of military and naval forces. 

§ 160 Internationally injurious acts of Heads of States Internationally injur- 
ious acts committed by Heads of State in the exercise of their official functions 
constitute international wrongs, which have been discussed above ($1 145-58). 
But a Head of State can, like any other individual, commit in his private life 
internationally injurious acts. The position of the Head of the State, who may in 
some cases be regarded as personifying the state and who enjoys considerable 
immunity from the jurisdiction of courts in foreign states,' and often even in the 
courts of his own state, suggests that in international law a state should bear a 
degree of vicarious responsibility for internationally injurious acts comm~tted by 
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§ 161 Internationally injurious acts of members of governments As regards 
internationally injurious acts of members of a government, a distinction must be 
made between such acts as are committed in an official capacity, and other acts. 
Acts of the first kind constitute international wrongs, as stated at 5 147. But mem- 
bers of a government can in their private life perform as many internationally 
injurious acts as private individuals. As they do not personify their states and 
are, for their private acts, under the jurisdiction of the ordinary courts of justice, 
there is no reason why their state should bear for internationally injurious acts 
committed by them in their private life a vicarious responsibility different from 
that which it has to  bear for acts of private persons. 

§ 162 Internationally injurious acts of diplomatic envoys The position of 
diplomatic envoys as representatives of their home state gives great importance 
to internationally injurious acts committed by them on the territory of the 
receiving state. At the same time their diplomatic status excludes the jurisdiction 
of the receiving state over such acts.' International law therefore makes the home 
state in a sense responsible for all acts of an envoy injurious to the state o r  
its subjects on whose territory he resides. But it depends upon the merits of 
the special case what measures beyond simple recall must be taken to satisfy the 
wronged state. Thus, for instance, a crime committed by the envoy on the 
territory of the receiving state may be such as to require that he be punished by 
his home state; in special circumstances and conditions the home state may be 
obliged to disown an act of its envoy, to  apologise o r  express its regret for his 
behaviour, o r  to ay damages. Such injurious acts as an envoy performs at the 
command or  wit l! the authorisation of his home state, constitute international 
wrongs for which the home state bears original responsibility, and for which the 
envoy cannot personally be blamed. 

§ 163 Internationally injurious activity of parliaments As regards the inter- 
nationally injurious activity of parliaments, it must be kept in mind that, impor- 
tant as may be the part parliaments play in the political life of a nation, they do 
not represent the state in its international relations with other states. They are 
nevertheless organs of the state, and if their acts involve injurious international 
consequences for other states those acts are attributable to the state so as to make 
it internationally responsible for them.' In particular, the state bears full interna- 
tional responsibility for such legislative acts of parliaments as are contrary to 
international law and as have been finally incorporated as part of its municipal 

' See §§ 499-509. 

' See Draft Articles on State Responsibility, pt I, Art 6 and Commentary, especially para (5): 
YBILC (1973). ii, p 193. See also § 159, n 2. The earlier view (see eg 8th ed of this vol, p 359) that 
the activity of parliaments can never constitute an international delinquency because they do not 
represent the state in its international relations is regarded by the ILC as obsolete: loc n't, p, 194, 
para (3). See Commission of the European Communities v Belgium [I9701 ECR 237; Commrssion 
of the European Communities v Italy [I9701 ECR 961. See other cases cited at § 21, nn 13-16. 
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L law.' As regards individuh members of parliaqent acting either in their cdpacity 
as such a member o r  in their private capacity+ the state would seem to bear no 
international responsibility for their conducti I 

I I 
$ 164 Internationally injurious acts of judicial organs. Denial of justice 
Internationally injurious acts committed by jbdicial personnel in their qrivate 
life are in no way different from such acts conimitted by other individuals. But 
these functionaries may in their official capjcity commit such acts, add the 
question is how far the responsibility of a stat) for acts of its judicial personnel 
can reasonably be extended given that, althou h often entirely independent of 
the government, they arenevertheless organs ff the state and their acts ackord- 
ingly attributable to  the state.' i 

A state will normally have an established protedure, usually through access to  
the ordinary courts but sometimes involving special tribunals, to which persons 
in the state who suffer injury may have recourse in order to  seek redress. If the 
courts o r  other appropriate tribunals of a stdte! refuse to  entertain proceedings 
for the redress of injury suffered by an alien,) of if the proceedings are subject to  
undue delay,4 or  if there are serious inadequaki+ in the administration of juhice, 

b I 

See generally Borchard, § 75; Sibert, RG, 48 (1941;45), pp 5-34; Bilge, La Responsibiliti 
internationale des etats et son application en maBre d'actes legislatifs (1950). See also § 21; 
Accioly, Hag R, 96 (1959), i, pp 374-5. I 

' Draft Articles on State Responsibility, pt I, Art 6 and 9mmentary,  especially para (5): YBILC 
(1973). ii, p 193. 

' courts  op;rating within a state may not always be courh of that state so as to make it responsible 
for their acts: see eg as to Restitution Courts in the Fedeial Republic of Germany, Re Applrcatron 
No 182/>6 (Xv  German Federal Republrc), ILR, 24 (1997), p 401 ; Re Applrcatron No 23>/1;6 (Mr 
Xand Mrs X v  German Federal Republrc), ILR, 25 (1958-11, pp 190,205-10. Nor is the Federal 
Republic of Germany respodsible for arrest and impridonment by the authorities in the Soviet 
Zone of Germany: Z v Federal Republrc of Germaiy (t966), ILR, 51, p 239,244ff. Similarly a 
private law arbitral tribunal isnot necessarily a tribunal p f  the State' in which it sits and under the 
law of which it operates: Nordsee Deutsche Hochseefischerez GmbH v Reederer Mond Hoch- 
seejkberet Nordstern AG G Co KG [I9851 ECR 1095. The Judicial Committee of the Privy 
Council which sits in Londbh, does so in many dasds as the final appellate tribunal of the 
independent Commonwealth state from which the apdeal has come: see 5 78, n 15. 
As to the possibility that a denial of justice may occurjas the result of action by a state which 
makes it impossible to establish an arbitration tribunal'as stipulated in a contract between the 
state and a private party, see Mann, BY, 42 (1967), p 26-9; Schwebel, internattonal Arbrtra- 
tzons: Three Salunt Problems (1987). pp 61-143; anise; also Petrtron ofPetr01Shrpprn~ C o v n  
(1966), ILR, 42, p 173. Butnore the denlal, by a US Court of Appeals, of any right by virtue of 
international law to a remedy in US courts for non-admitted aliens held in detention: G a r c d - ~ r r  
v Meese, ILM, 25 (1986), pp 664, 676-9. For rejection of an allegation that an alien's right of 
access to  the courts had been hindered by the application of rules of domestic law allowing 
certain documents to be withheld from disclosure, see the Ambatzelos Arbrtratron (1956), RIAA, 
12,p 83; ILR, 23 (1956), p 306, and 24 (1957), p291. See also the Ambatwlos Case (Greecev OK), 
ICJ Rep (1953), p 10, especially the Joint Dissenting Opinion of Judges McNair, Basdevant, 
Klaestad and Read at pp 31-5. ' Apart from possibly constituting a denial of justice, delay in affording justice may constitute a 
breach of a state's obligations under treaties to provide awess to courts within a reasonable time: 
see eg Art 6of the European Convention on Human Righbs, and Gurncho Case (1984), ILR, 78, p 
355 (the fact that the delay was due to constitutional:changes in the state only 

iance with that obligation). 
fn against denial of justice': 

Tractron Case, ICJ R 

i 
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or  if there occurs an obvious and malicious act of misapplication of the law by the 
courts which is injurious to a foreign state o r  its nationals, there will be a 'denial 
of j u ~ t i c e ' ~  for which the state is responsible (quite apart from the effect which 
such circumstances might have for the application of the local remedies rule). 
The state's responsibility will at least require it to  take the necessary action to 
secure proper conduct on the part of the court, and may extend to the payment of 
damages for the injury suffered as a result of the denial of justice. The failure 
adequately to  punish a person who has caused injury to  an alien has been 
regarded as constituting a denial of justice to the injured alien,6 whether the 
failure is due to  action by the courts or,  more often, by the government (eg by 
granting an amnesty or  remitting a sentence imposed by a court).' 

Where, however, a court observes its own proper forms of justice and n.ever- 

The term 'denial of justice' is not one with a precise accepted meaning. It has been applied to 
unjust action o r  inaction by the executive branch of government: see Ralston, $5 115-16. At 
times, the term is used to cover all international injuries affecting aliens: see eg Hyde, 5 281. Such 
an extended use of the term goes close to depriving it of meaning, and it seems more helpful to 
restrict its use to circumstances arising out of the administration of justice. 

O n  denial of justice generally see Borchard, 127-30; and ZoV, 1 (1929), pp 242-47; AS 
Proceedings (1927). pp 27-38; Strupp, Das volkerrechtliche Delikt (1920), pp 70-85; Harvard 
Draft Articles on Responsibility of States, Art 9, AJ, 23 (1929). Special Suppl, pp 173-87; Dunn, 
The Protection of Nationals (1932), pp 146-56; The Diplomatic Protection of Americans in 
Mexico (1933), pp 199-273; Moussa, L'Etranger et la justice nationale (1934); Feller, The 
Mexican Cluims Commissions, 1923-34 (1936), pp 128-54; Eustathiadgs, La Responsabiliti 
internationale de I'itatpour k s  actes des organes judiciaires et le probleme du dini d e j u s t ~ e  en 
droit international (1937); Freeman, The International Responsibility of States for Denial of 
Justice (1938) (a scholarly and exhaustive work); Eagleton, AJ 22 (1928), pp 538-59; Dumas, RI, 
3rd series, 10 (1929), pp 277-307; Hoijer, RI (Paris), 5 (1930), pp 115-46; Fitzmaurice, BY, 13 
(1932). pp 93-1 14; Ch de Visscher, Hag R, 52 (1935), ii, pp 369-440; Lissitzyn, AJ, 30 (1936), pp 
632-46; Spiegel, AJ, 32 (1938), pp 62-81; Thekid& RG, 46 (1939), pp 373-89; Puente, Mich 
Law Rev, 43 (1944), pp 383-406; Sibert, RG, 48 (1) (1941-45), pp 5-34; McNair, Opinions, ii, 
pp 295-321; Harvard Draft (1961). Arts 6-8: liminez de Arechaea in Transnational Law 
in a Changing Society (eds ~r iedmann,  Henkin ;nd Lissitzyn, 1972)Ypp 171-87; Adede, Can 
YBIL, 14 (1976). DD 73-95. 
See eg the'kennedj Case (1927), RIAA, 4, pp 194, 196-7. 
In a number of cases international tribunals have held that the non-execution o r  remission of a 
sentence on the culprit o r  the granting of an amnesty constitutes a denial of justice to the injured 
alien: see eg the Putnam case, the West case, and the Mallin case - all decided in 1927 by the 
US-Mexican General Claims Commission: AD, 4 (1927-28), Nos 141,143,144. See also AD, 7 
(1933-34), N o  94, where, in the Adams case, the US-Panama Claims Commission awarded 
damages to the claimant on the ground that the offender had received inadequate punishment. 
The same Commission awarded damages on account of an amnesty granted to the offender: 
Denham Case, AD, 7 (1933-34). N o  95. In the Solomon case, decided in 1933 by the US-Panama 
Claims Commission, damages were awarded to theclaimant on the $round that his conviction by 
a Panamanian court had been due to the fact that the court was unduly influenced by local 
feeling: AD, 7 (1933-34), No 93. But note the Santa Isabel Claims (1926). RIAA, 4, pp  783,790, 
suggesting that there might be circumstances in which an amnesty is not to be regarded as an act 
of lenience in connection with previous events. See generally Harvard Draft (1961), Art 13; 
Akehurst, BY, 43 (1968-69). pp 56-61. In the Massey case responsibility was held to arise out of 
allowing a person accused of killing a national of the claimant state to escape from prison: (1927) 
RIAA, 4, p 155. 

For the assassination in Switzerland in May 1923 of Vorovski, the chief Russian delegate to the 
Lausanne Conference, and the subsequent acquittal of the person accused of the crime, see 
Toynbee, Survey (1924), pp 258, 259. And see Garner. BY, 10 (1929), pp 181-89. 
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theless pronounces a materially unjust jpd ment, it is controversial whether a b denial of justice is thereby occasioned f o ~  which the state is internkionally 
re~ponsible .~ The judgment giving rise to  the material injustice (itself a relative 
concept) may be the result of the proper apIjlication by the court of a 1a;w which 
provides for such a result (in which case it is ohe law which should properly be the 
object of complaint), o r  of an erroneous application by the court of alawwhich is 
itself unexceptional. In this latter case, if the error is not remedied on appeal, 
there is probably no international responsi@lity for a denial of 'ustice unless the 4 error led to a breach of a treaty obligation re~ t ing  upon the state or, possibly, the 
result is so manifestly unjust as to  offend against the standards of justice recog- 
nised by civilised natjons. Even where there is no irregularity o r  error of 
procedure or  law a dechsion by a court may Still engage the international respon- 
sibility of the state: this would occur, for;example, where a judicial decision 
produces a result which is contrary to theptate's treaty obligations.'O 

I 

§ 165 Internationally injurious acts of fdbinistrative officials and members 
of armed forces In addition to  the international responsibility which a state 
clearly bears for the official and authorised acts of its administrative offijcials and 
members of its armed forces,' a state also be&s responsibility2 for internationally 
injurious acts committed by such persons in the ostensible exercise of their 
official functions but without that state's c o ~ m a n d  or  authorisation, or in excess 
of their competence according to the interhal law of the state, o r  in mistaken, 
ill-judged or  reckless execution of their official duties3 A state's administrative 

1 

1 

For the interesting case of the Costa Rtca Packkt, decided in 1891, between Holland ;and Great 
Britain, see Bles, RI, 28 (1896), pp 452-68; ~ e ~ e f s ~ $ r ~ e r ,  RG, 4 (1 897), pp 735-45; Valery, RG, 5 
(1898), pp 57-66; Moore, i, 5 148. See also Ullmann, De la Responsabtltti de l'itat en mattere 
pdtmrre (1911); Borchard, 81; Otken, RI (Gen~va), 4 (1926). pp 33-42. The whole corres- 
pondence on the subject and the award are printed in Martens, NRG, 2nd series, 23 (1898). pp 48, 
715, and 808. See also the Chevreau Case (1931) RIAA, 2, p 1115. 

When in July 1943 the Supreme Court of Eire kave a judgment affirming jurisdiction over 
certain Latvian and Estonian vessels of which Soviei Russia claimed to be the owner, the Russian 
Government, in a communication addressed to the High Commissioner for Eire id London, 
protested against the judgment as being illegal ynd placed the responsibility for it on the 
Government of Eire: Irish Law Times, 75 (1941):p 215. 
Eg H v United Kingdom (1983), ILR, 75, pp 3691 377-8. 

'O See McNair, Treaties, p 346. 
' See § 159. 

Borchard (5 77) disagreed with this statement, in its original formulation of 'awide and 
altogether unrestricted vicarious responsibility'. The US Court of Claims in ~ o y d 1  Holland 
Lloyd v The Untted States, AJ, 26 (1932), pp 399-419, 410, relied on that statement. 
The scope of the unauthorised acts for which a state can be held responsible rs  variously 
expressed. The Haward Draft (1961), Art 15, uses criteria such as 'apparent authority' and 
'within the scope of [an official's] functions'; in Art20 of the Draft Articles on state ~ ~ ! s ~ o n s r b i l -  
ity the ILC adopts the test that the organ of the state must have 'acted in that capacity' (YBILC 
(1975), ii;pp 61 and TO(para28)). It is important to note that the attribution of unauthorised acts 
of the state is a matter determined by internationalgaw, not by the internal law of thestate: so a 
state mav be internationallv res~onsible even if accdrdine. to its internal law the act in question is 
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officials and members of its armed forces are under its disciplinary contr01,~ and 
all acts of such persons in the apparent exercise of their official functions o r  
invoking powers appropriate to their official character are prima facie attribut- 
able to the state.5 It is not always easy in practice to draw a clear distinction 
hetween unauthorised acts of officials and acts committed by them in their 
,rivate capacity and for which the state is not directly responsible." With regard 
o members of armed forces the state will usually be held responsible for their 
a s  if they have been committed in the line of duty, or in the presence of and 
mder the orders of an official superior. 

In the Zafiro case (1925) the American-British Claims Arbitration Tribunal based the liability of 
the US for looting by the Chinese crew of a British supply ship attached to the American fleet 
upon the culpable lack of control by the officers: see AJ, 20 (1926), pp 385-90; RIAA, vi, p 160; 
All. 3 (1925-26). N o  161. For responsibility based on lack of supervision see also Ousset Claim, 
1I.R. 22 (1955), pp 312,314. See the Mallin Case (1927), RIAA, 4, pp 173, 175, for a state being 
held responsible for not punishing an official who, in his private capacity, had assaulted a foreign 
national, and for maintaining him in his official position, thus facilitating the commission by him 
of a further assault. 
See generally, Bases of Discussion, iii, Basis N o  13, and A n  8(2) as adopted by the Third 
Committee of the Hague Codification Conference; Freeman, Hag R, 88 (1955), ii, pp 267-410; 
Meron, BY, 33 (1957), pp 85-1 14; Accioly, Hag R, 96 (1959), i, pp 360-63; Quadri, Hag R, 113 
(1964), iii, pp 465-8; Queneudec, La Responsabiliti internationale de l'itat pour les fautes 
personnelles de ses Agents (1966); Draft Articles on State Responsibility, pt I, Art 10 and 
Commentary, YBILC (1975), ii, pp 61-70. 

Amongst many cases holding a state responsible for harmful acts of its administrative officials 
or members of its armed forces which exceeded the strict limits of their official duties but which 
were nevertheless committed under the cloak of their official character see the Jeannaud case, 
Moore, InternationalArbitrations, iii, p 3000; Metzger Case (1903), RIAA, 10, p 41 7; Maul Case 
(1903), ibid, p 730; Roberts Case (1904), RIAA, 9, p 204; Crossman Case (1903), ibid, p 356; La 
Masica Case (1916). RIAA, 11, p 554; The Jessie (1921), RIAA, 6, p 57; Union Bridge Company 
Case (1924), ibid, p 138; Youmans Claim (1926), RIAA, 4, p 110; Garcia and Garza Claim 
(1926), ibid, p 119; Mallin Claim (1 927), ibid, pp 173,176-7; Stephens Claim (1 927), ibid, p 265; 
Way Claim (1928), ibid, pp 391,400-401 ; Caire Claim (1929), RIAA, 5, pp 516,528-32; Bellon 
Case (1929), AD, 5 (1929-30), No  104; KIing Claim (1930), RIAA, 4, p 575; Royal Holland 
Lloyd v US, AJ, 26 (1932), pp 399,410; Diaz Claim (1933), AD, 7 (1933-34), No  100; Moss6 
Claim, ILR, 20 (1953), p 217; Eis Claim (1959), ILR, 30, p 116; Military and Paramilitay 
Activities Case, ICJ Rep (1986), p 3. 

A state's responsibility will be engaged if members of its armed forces commit wrongful acts in 
the territory of another state while acting as clandestine agents. Accordingly France was held 
responsible for the acts of certain French military personnel who in July 1985 sank the Rainbow 
Warrior in Auckland harbour, New Zealand, and was required to make a 'formal and unqualified 
apology' to New Zealand and to pay compensation of $US 7m. See AFDI, 33 (1987), pp 922-3, 
and 34 (1988), pp 896-8; Charpentier, AFDI, 31 (1985), pp 210-20, and 32 (1986), pp 873-85; 
RG, 90 (1986). pp 216-25.993-6. and 92 (1 988), pp 395,993; Pugh, ICLQ, 36 (1 987), pp 655-69; 
AJ, 81 (1987), pp 325-8; ILM, 26 (1987), pp 1346-73; Palmer, Commonwealth Law Bulletin, 15 
(1 989). pp 585-98; R v Mafart and Prieur (1 985) and Rainbow Warrior (New Zealand v France) 
(1986), ILR, 74, pp 241, 256, and the further award of an arbitral tribunal established to 
determine certain questions arising out of the premature removal by France of their two agents 
from the Pacific island on which they should have been detained for a further period (Rainbow 
Warrior (New Zealand v France) (1990), ILR, 82, p 500, on which see Marks, Cambridge LJ, 49 
(1990). pp 387-90, and Scott Davidson, ICLQ, 40 (1991), pp 446-57). 

Other cases involving responsibility for acts of state agents or armed forces in another state's 
territory include Cyprusv Turkey (1978), ILR, 62, pp4.74-5; Lbpez v Uruguay (1981), ILR, 68, 
p 29; Celibenide Casariego v Uruguay (1 981), ibid, p 41. See also § 440, n 30, and 9 442, n 5, as to 
the jurisdiction of a stare over its forces abroad. 
See cases cited at n 10. 

The kind of acts of administrative of armed forces whic 
are internationally injurious are such as international wrongs 
committed by the state itself, o r  with 

A state will not, however, hormally be responsible for the acts of its offici; 
committed while acting as agents for another states8 or  on behalf of an intern 
tional organi~at ion.~ Where a person who holds pn official administrative 1 

military post commits, in an entirely private cap#ity unrelated to his offici 
position, an act which injures a foreign national oristate, his state has no great 
responsibility for that act than it has in the case of ad act by a private individual: 
conversely, a private individual may in certain ciicumstances be properly r 
garded as having acted as an agent of the state, whikch then is responsible fork 
acts in that capacity .I1 I 

It must be emphasised that a state bears no respdnsibility for losses sustainc 
by aliens through legitimate acts of administratipe officials and military ar 
naval forces. Individuals who enter foreign territory submit themselves to tl 
law of the land, and their home state has no right to  request that they should I 
treated otherwise than as the law of the land authofises the state to  treat its osr 

, , I 

' Some instructive cases in addirioh to those cited at n 5, miy be quoted as examples: 
(1) O n  26 November 1905, Hhmann, a member of thk c k w  of the German gunboat Panth 

(see RG, 13 (1906), pp 200-6), at that time in the port of Itajahy in Brazil, failed to return I 

board his ship. The commander of the Panther sent a search party, comprising three officers 
platn clothes and a dozen non-commissioned officers and $ailors In uniform, on shore for t 
purpose of finding the whereabouts of Hasmann. This @arty, during the following nigl 
penetrated into several houses, and compelled some of the rekidents to assist them in their sear 
for the missing Hasmann, who, hbwever, could not be found. H e  voluntarily returned on boa 
the following morning. As the search violated Brazilian teertorial supremacy, Brazil lodgec 
complaint with Germany, who, after an inquiry, disowneb the act of the commander of t 
Panther, formally apologised for it, and punished the c9mkander of the Panther by relievil 
him of his command. I. 

(2) Another example occurred in 1904, when the Russiap Balttc fleet, on its way to the F 
East durtng the Russo-Japanese War, fired upon the Hull filthing fleet off the Dogger Bank. S 
vol I1 of thts work (7th ed), § 5. 

(3) In December 191.5, during the First World War and at h tlme when the US was still neutr 
an Austrian submarine fired upon an American mercharitmhn, flying the American flag, in tl 
Mediterranean. The US Government demanded an apology for this 'deliberate insult to the fl 
of the United States', punishment of the submarine commander, and reparation for the dama 
done (AJ, 10 (1916), Special Suppl, p 306). For some other cases, see the previous editions of t t  
vol, § 163. t I t 

See Chevreau Case (1931), RIAA, 2, p 1115, at p 1141. See generally on  the responsibility oi 
state for acts of another state's officials who have been placed at the disposal of the former stal 
Draft Articles on State Responsibility, A n  9 and Commentary, YBILC (1974), ii, pp 286-90. S 
Prtnce Sltman Bey v Mtntster for Foretgn Affairs (1959), ILR, 28, p 79. 
NK v Austrra (1979), ILR, 77, p 470. 

'O See YBILC (1973). ti, p 192, paras (8)-(lo), and tbtd (l975), il, p 61, para (2) and p 69, para (2t 
Bensley's Case (1850), Moore, iii, p 3018; Castelarm Case, t k d ,  pp 2999-3000; Henrrguez Ca 
(1903), RIAA, 10, p 727 (sacking and looting by ungoverned soldiery); Santa Isabel Clar~ 
(1926), RIAA, 4, pp,783,790-91 (state not committed by statement made by senior army offic 
at a banquet); Mallen C l a m  (1927), tbtd, pp 173, 174 (assault by police officer, acting as prrva 
individual); Come  Case (1929), ibtd, p 416 (injuries causdd by local chief of police, not 
un~form although his police status known to some of those irjvolved); Gordon Case (1930), tbr 
D 586 (iniuries caused by army doctors engaged in private shooting practice). 
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sub jec t s ,  ~ r o v i d e d ,  of course, t h a t  t h a t  l a w  does not v io l a t e  essentra l  principles of 
justice, t h e  minimum s t a n d a r d s  p r e s c r i b e d  by in t e rna t iona l  law for t h e  t r ea tmen t  
of aliens," or h u m a n  r igh t s  obl igat ions ."  Therefore, since in t e rna t iona l  law does  
n o t  p r e v e n t  a s t a t e  from expe l l i ng  aliens, t h e  home s t a t e  of a n  expel led alien 
c a n n o t ,  as a rule," r e q u e s t  t h e  expe l l i ng  s t a t e  t o  pay d a m a g e s  for t h e  losses 
sus t a ined  by him through h a v i n g  to leave t h e  country. Therefore, f u r t h e r ,  a s ta te  
need n o t  make any r e p a r a t i o n  for losses sus t a ined  by an alien t h r o u g h  legi t imate  
measures taken by admin i s t r a t ive  officials and m i l i t a r y  forces in t i m e  of war,I5 
insurrect ion,"  r i o t ,  or public ca l ami ty ,  such a s  a fire, a n  epidemic o u t b r e a k  of 
dangerous disease, and t h e  like; a l t h o u g h  the manner in which t h e  s t a t e  exercises 
i t s  rights in such c i r c u m s t a n c e s  may be such as t o  involve i t s  i n t e rna t iona l  
responsibility.I7 

STATE RESPONSIBILITY +OR ACTS OF PRIVATE PERSONS 
See Lterature quoted a t  t he  comme&eken t  of § 145 Borchard, $1 86-96 Strupp, Daj  
volkevecbtlicbe Delikt (1920), p p  89-108 Jess, Politische Handlungen Privater gegen 
das Ausland und das Volkerrecht (1923) Eagleton, State R e p o i b i i t  in Zntemational 
Law (1928), p p  76-94, 125-56 Zellweger, Dje volkerrechtlicbe Verantwortlicbkeit des 
Staates fur die Presse (1949) H a m a r d  Draf t  Convent ion (and Comment) ,  AJ, 23 (1920, 
April, Special Suppl, p p  188-96 Monaco, Rivista, 18 (1939), p p  3-30, 193- 
261 Conference for  the  Codification bf International Law; Barn of Discussion, iii, C 75, 
M 69, 129 V, pp 93-121 Draf t  A r d c k  o n  State Responsibility, p t  I, A n  11 and 
commenta ry ,  YB1I-C (1975), ii, pa 7 6 8 3  Bmwnlie, System of the Law of Nations: 
State Responsibility (pt 1, 19831, pp 159-79 Przetacmik,  Protection of O f f i h l s  of 
Foreign States according to  Zntemati~naI Law (1983, pp 193-21 1 See also works  cited 
below, §§ 167, n 1, and  $ 167, n I I !  

! : 

i 

I' See § 409. ~ l s o  to be observed are the obligations prescribed in any applicable bilateral treaty, 
such as a Treaty of Friendship, C o ~ m e r c e  and Navigation. 

" See 66 431-44 "" 
See § 413, as to the nght to expel ahens. 1 

It IS Important to note here A n  3 of the Hague Convent~on concermng the Laws and Customs of 
War on Land 1907, wh~ch supulates that astate r responsible for all acts comm~tted by in armed 
forces The host~lltles between the Chmese and Japanese forces round Shanghar In 1932 rarsed the 
question as to the respons~b~lrty for damage done to ahens by the forces of a state In the territory 
of another state m circumstances not amounung to war. The Brrtish Government rnformed both 
parties to the dispute that rt must hold each slde responsible for any loss to Brltlsh llfe and 
property caused by thelr respective armed forces (see statement by Slr John Stmon on 18 
February 1932, Parl*~nmtav Debat& (Commons), vol 261, col 1831). O n  pnncrpIe r IS not 
rrrelevant ln such cases to rnqulre Into the legal~ty of the actlon taken by a state in the terntory of 
another state See Wright, AJ, 26 (1934, p 586-90. In February 1938 the US announced that ~t 
would atmbute m Japan responslblhty L r  damage caused to US nationals or property by 
Japanese armed forces In China. For i cnticlsm of that announcement, see Borchard, AJ, 32 
(1938). p 534, n 4. But see H Lau tegch t  m Legal Problems m the Far Eastern Crmpln (ed 
Wnght, 1941), pp 153-56. 
See eg SPantsh Zone of M O ~ C C O  ~ h z m i  (1925), RIAA, 2, pp 617,644-5. Luzon Sugar Re/inrng 
to's C h m ,  AJ. 20 (1926), p 391, and &I. 3 (1925-26), N o  164; and Nattonal Board of Young 
Men's ~ h m t a n ~ s s o m t w n  v UnttedSrgtes(l969), ILR, 54, p 2 4 1 . A ~  to responsib~l~ty for acts of 
Insurgents and noters, see § 167. ; 
See eg the Chevreau Case (1931), RIAA, 2, pp 11 15, 1123. 

I 
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§ 166 State responsibility for acts of private persons I n t e r n a t i o n a l  l a w  im- 
poses t h e  d u t y  upon e v e r y  s t a t e  t o  exe rc i se  d u e  d i l i gence  t o  p r e v e n t  i t s  own 
sub jec t s ,  and s u c h  f o r e i g n  sub jec t s  a s  live w i t h i n  i t s  t e r r i t o r y ,  from c o m m i t t i n g  
i n j u r i o u s  ac t s  aga ins t  o t h e r  s ta tes .  B u t  i t  is in p rac t i ce  impossible f o r  a s t a t e  t o  
p r e v e n t  all  i n j u r i o u s  ac t s  w h i c h  a p r iva t e  person might c o m m i t  aga ins t  a fore ign 
s ta te .  

A c c o r d i n g l y ,  w h e r e a s  t h e  r e spons ib i l i t y  of s t a t e s  for off ic ia l  ( o r  o s t ens ib ly  
official) a c t s  of admin i s t r a t ive  off ic ia ls  a n d  m e m b e r s  of a r m e d  f o r c e s  is 
extensive, '  t h e i r  r e spons ib i l i t y  for a c t s  of p r iva t e  p e r s o n s  is l imi ted.  T h e n  d u t y  
is to exercise  due d i l i gence  t o  p r e v e n t  i n t e rna t iona l ly  injurious a c t s  on t h e  p a r t  
of p r iva t e  persons, and, in case  s u c h  ac t s  h a v e  neve r the l e s s  been c o m m i t t e d ,  t o  
procure sa t i s f ac t ion  a n d  r e p a r a t i o n  for the w r o n g e d  state, a s  f a r  a s  poss ible ,  by 
punishing the offenders and c o m p e l l i n g  them to pay damages where required.' 
Beyond t h i s  a s t a t e  is n o t  responsible for ac t s  of p r iva t e  persons;' t h e r e  is in 
pa r t i cu l a r  no d u t y  for a s t a t e  itself t o  p a y  d a m a g e s  for such acts if t h e  o f f e n d e r s  
are not able t o  do it .  If, however, a s t a t e  h a s  not exe rc i sed  d u e  diligence i t  can be 
made responsible and held l iable  to p a y  damages . 'The  standard t o  be m e t  by t h e  
r e q u i r e m e n t  t o  exercise  due diligence varies w i t h  the circumstances, which 
include the status of t h e  a l iens  whose person or p r o p e r t y  a r e  endange red .5  

It may happen t h a t  p r iva t e  i nd iv idua l s ,  although not formally p a r t  of t h e  

I See § 165. 
' See § 164, n 7, as to the relationship between failure to ~ u n i s h  and denial of justice. The failure of a 

state to apprehend and punish a private person who has injured a foreign national, although itself 
wrongful, does not amount to condonation or ratification of his acts by the state so as to make hi$ 
acts attributable to the state: the failure of the state is a distinct matter, for which the state may be 
held responsible as a breach of its international obligations. See Janes' Case (1925), KIAA, 4 ,  
p 86ff; YBILC (1975), ii, p 98, para (26). 

' See eg British Property in Spanish Morocco Case (1925), RIAA, 2, pp 636, 709-10; Janes' Care 
(1925), RIAA, 4, p 86ff; Kennedy Case (1927), ibid, p 194; Venable Case (1927). ibid, pp 219, 
227-30. And see cases cited at § 165, n 10. 

' This principle has frequently been applied: see eg the cases referred to in the preceding note. Sec 
also the question put to, and answer given by, the Commission of Jurisrs appointed by the Council 
of the League after the Janina-Corfu affair in 1923: 'Fifth Question: In what circumstances and 
to what extent is the responsibility of a State involved by the commission of a political crime 
[scilicet, against foreigners] in its territory? Reply: The responsibility of a State is only involved 
by the commission in its territory of a political crime against the persons of foreigners if the Stare 
has neglected to take all reasonable measures for the  reve en ti on of the crime and the ~ursui t ,  
arrest, and bringing to justice of the criminal. The recognised public character of a foreigner, and 
the circumstances in which he is present in its territory, entail upon the State a corresponding 
duty of special vigilance upon his behalf.' See BY (1924), pp 179-81; AJ, 18 (1924), pp 536-44; 
Charles de Visscher, RI, 3rd series, 5 (1924), pp 389-96; Barros, The Corfrr Inndent of 1923 
(1965). For an example of redress for the death of a consular representative at the hands of a mob, 
seeStowell, AJ, 18 (1924), pp 768-74. See also the Russian caseReDobrovolskyand Goukovrtch., 
AD, 4 (1927-28), N o  255. As to the measure of damages payable by a state for neglect to ~ u n l s h  
offenders for injury to foreigners, see Hyde, AJ, 22 (1928), pp 140-42; Junes' Case (1925), RIAA, 
4, pp 82,86ff; and Brierly, BY (1928). pp 42-9. See also 156. See also § 149, the CoIJY channel 
case, on the question of the responsibility of a state by refereme to the mere fact that the 
wrongful act has occurred on its territory. O n  the responsibility of Israel for the murder, on 17 
Seotember 1948, of Count Bernadorte while acting under the authority of the United Nations see 
~ i l g h t ,  AJ, 43 (1949), pp 95-104. 
As to the special protection owed by states to foreign d ~ ~ l o m a t i c  ~ersonnel  and propeny, see 
§§492-8. See also the Janina-Corfu affatr, previous n in this 5; the Mallin Care (1927), RIAA, 4, 
p 173; YBILC (1975), ii, pp 78-9, paras (27)-(31). 
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machinery of the state, are nevertheless in particular circumstances properly to  
be regarded as having acted as agents of the state. This may happen, for example, 
where they have been prompted or encouraged by state organs to  act on behalf of 
the state, o r  where, in exceptional circumstances and in the absence of normal 
organs of governmental administration, they have taken it upon themselves to 
exercise elements of governmental authority. In such cases the state may be held 
res onsible for their acts.6 It is in each case a question of fact whether the 
in z ividuals concerned were sufficiently closely associated with the state for their 
acts to be regarded as acts of the state rather than as the acts of private 
individuals.' The question may in particular arise in relation to the conduct of 
corporations which, despite possessing a legal personality separate from that of 
the state, may - particularly if they are state agencies - be considered to be acting 
as agents for the state so as to make their acts attributable to it.' 

§ 167 Responsibility for acts of insurgents and rioters The responsibility of 
states for acts of rioters' is the same as for acts of other private individuals. Their 
acts cannot be regarded as acts of the state for which it is internationally 

See the Zafiro Case (1925), RIAA, 6, p 160; Stephens Case (1927), RIAA, 4, p 267; Lehigh Valley 
Railroad Co Case (1930), RIAA, 8, p 84; Case concerning UnitedStates Diplomaticand Consular 
Staffin Teheran, ICJ Rep (1980), p 3 (and text at § 167, n 8); Woolsey, AJ, 33 (1939), pp  737-40; 
Draft Articles on State Responsibility, pt I, Art 8 and Commentary, YBILC (1974), ii, pt I, pp 
283-6, and ibid (1975). ii, pp 79-80, para (32). Such questions may arise in connection with the 
activities of armed bands (see 5 122, n 6); the despatch of 'volunteers' to assist another state or  a 
rebel movement in another state (see § 122, n 2); subversive acts by refugees (see I22 at n 3, and 
5 402, n 14). See also 5 119, n 15, para 3, as to the abduction from Argentina by Israeli nationals of 
Adolf Eichmann, and the questlon of the extent to which they acted as agents of Israel. On  
irregular apprehension abroad generally, see § 119, nn 14, 15. ' In the Case concerning United States Diplomaticand Consrrlar Staffin Teheran, ICJ Rep (1980). 
p 3, the ICJ regarded it as necessary, in order for the acts of the rioters and other militants to be 
regarded as acts of the state, that it be 'established that, in fact, on the occasion in question 
the militants acted on behalf of the State, having been charged by some competent organ of 
the Iranian State to carry out a specific operation': at p 29. The subsequent transformation of the 
militants into agents of Iran came about as a result of statements and actions of the Ayatollah 
Khomeini and other organs of the Iranian State endorsing the militants' action and perpetuating 
the occupation of the Embassy and the detention of its inmates as hostages (at pp 33-5). See also 
Yeagerv Islamic Republicof Iran, AJ, 82 (1 988). p 353. The distinction between acts of agents of 
the state and acts of mere supporters, thestate not being responsible for the latter, was also drawn 
in Short v IslamicRepublicof Iran, AJ, 82 (1988). p 140. Note also the disinclination of the Court 
in the Barcelona Traction (Preliminary Objections) case to treat the acts of private interests as 
being those of authorised agents of the government: ICJ Rep (1964), pp 22-31. See generally on 
the imputability to a state of the acts of private persons, Amerasinghe, Studies in International 
Law (1969), pp 205-45; Wolf, ZoV, 45 (1985). pp 232-61. By delegating its responsibilities to 
private persons the state cannot escape liability if they do not act consistently with the state's 
international obligations: see Van der Mussele (1983), ILR, 73, pp 459, 470-71. ' See eg WintershaNAG v Government of Qatar, ILM, 28 (1989), pp 795,811-12. Similar issues 
often arise in the context of the entitlement of corporations to state immunity on the basis that, 
despite their separate legal personality, they can be regarded as part of the sovereign organisation 
of the state: see 5 109, n 20. 

I See generally on state responsibility for acts of mobs and rioters, including some aspects of 
responsibility for acts of insurgents (but as to which see more fully n 11). Borchard, pp 213-28; 
Eagleton, The Responsibility of States in International Law (1928). pp  124-38; Harvard Draft 
Convention on State Responsibility, AJ, 23 (1929), Special Suppl, pp 188-93; McNair, Opinions, 
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responsible, noridoes it have any d i d  to  repair losses which they may occasion. 
Its dutyZ - for the breach of which! the state may, and often has been, held 
responsible and required to  pay damages - is to exercise due diligence to prevent 
the riot (or at least to  prevent it cau9ng damage to foreigners) o r  immediately 
crush it, and to punish3 according to; the law of the land, as soon as peace and 
order are re-established, such rioters 4s have committed criminal injuries against 
foreign states. i I 

Individuals who enter forei n territory must take the risk of an outbreak of a insurrections o r  riots no less t an thd risk of the outbreak of otper ~alamit ies .~ 
When they sustain a loss from acts of insurgents o r  rioters, they may, if they can, 
trace their losses to  the acts of certaih individuals and claim damages from the 
latter before the courts of justice. Ap rt from the duty to exercisp due diligence 
the responsibility of a state for act f of private persons injurious to foreign 
subjects requires only that its courtb must be accessible to the latter for the 
purpose of clainiing damages from th-4 offenders, and that it punish such of those 
acts as are criminal. 1 

Where a stare tstablishes procedhre whereby its nationals mayi obtain redress 
for damage caused by rioters, it must Lllow foreign nationals to invoke those (or 
equivalent) procedures.5 But the stateftself is under no international legal duty to 
ray  such damages. Although in a m m b e r  of cases states have paid damages for 
osses of this kirid, they have done sd for political reasons rathet; than as a legal 

obligation. In most cases in which damages have been claimed for such losses, the 
states concerned have refused to comply with the request. As such claims had, 
during the second half of the 19th ceqtury, frequently been made against Amer- 
ican states which had repeatedly beenithe scene of insurrections, several of these 
states in commercial and similar trestles which they concluded with other states 

11, pp238-73,27747; Accroly, Hag R, $6(t959), t,pp 395-403; Draft Ar tdes  on StateResponsr- 
btl~ty, pt I, Art 11 and Commentary, paras (25)-(26), YBILC (1975), 11, pp 70, 77-8. 
See Home Frontzerand Foreign ~ z s s z o n a d ~ o n e t y  Case (1920), RIAA, 6, p 42; Spantsh Zones of 
Morocco Claims (1925), RIAA, 2, pp  61)5, 642-7, and the Zlat Clatm (1924), zbrd, p 729; 
Youmans Claim (1926), RIAA, 4, p 110; 9,awopoulos v Etat Bulgare, Recuetl TAM, 7 (1927), p 
47; AD, 4 (1927-28), N o  162; Noyes Clazm (1933), RIAA, 6, p 308; Trochelv State of Tunzsla, 
ILR, 20 (1953), p 47; Lestoque v Retch (19$9), ILR, 28, pp  189,193. See BPIL (1963), p 120, and 
TS N o  34 (1967), concerning damage causCd by mob vtolence to  Brtttsh property In Indonesta 
Cwil d~sturbahces tnvolving 'socral and ecopom~c forces beyond the power of the State to control 
through the exercrse of due drligence' constttute force maleure, and lnlurles caused thereby have 
been held to  be 'not attributable to the ~ t a i e  for purposes of its r e s p o n d ~ n ~  for damages': Gould 
Marketrng I n c ~  Mtnzstry of Nattonal Defence of Iran, AJ, 77 (1983). p 893. See also cages ctted at 
n 11, concerntng tnsurrecttons and rebellions. Ctrcumstances somettmes blur the d ts t~nct~on 
between riots and mob vtolence on the one hand, and a rebellton or  lnsurrectton on the other ' As to the consequences of granting an amnesty, see 5 164, n 7. I 

'A revolutton as such does not entttle tnvestors to  compensatton under tnternattonal law'. 
Stawett Houstnn Corpn v Government of t/x IslamzcRepublzcof Iran, ILM, 23 (1984), pp 1090, - .  
1117. 
See Georges Pznson Case (1928), RIAA, 5, pp  327, 445. 
But see Garner m AS Proceedzngs (1927), pp  49-63, who, while substanttally agreeing wrth these 
views, considered that when mob vtolence js directed against aliensassuch, thestate should make 
reparation, whether o r  not tt has shown Hue diligence. In Sarropoulos v Bulgamn State the 
Graeco-Bulgarian Mixed Arbitral Trtbunbl held that the state is responsible tf the riots were 
directed against foreigners as such: Recu+l TAM, 7 (1927), p 47; AD, 4 (1927-28), N o  162. 

i 
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expressly stipulated7 that they were not responsible for losses sustained by 
foreign subjects on their territory through acts of insurgents and rioters. In the 
Case concerning United States Diplomatic and Consular Staff in Tehran,' which 
arose out of the acts of rioters and other militants who attacked and occupied 
United States diplomatic and consular premises in Iran, seizing the occupants 
and holding them hostage, the International Court of Justice held Iran t o  be in 
breach of its international obligations to  take steps to protect those premises 
from the attack9 and, generally, to  restore the status quo, but held Iran not 
responsible for the initial stages of the acts of the militants, who were regarded as 
persons without official status whose conduct was not imputable to  the state; the 
legal situation was subsequently transformed when the militants became agents 
of the state1' for whose acts Iran itself was held to be internationally responsible. 

As regards an insurrection or  rebellion aimed at the overthrow of governmen- 
tal authority either over the whole state o r  in a part of it, the position is in 
principle the same as for rioters. The state is not responsible for the acts of the 
insurrectionists, but is only obliged to exercise due diligence to  prevent, o r  
immediately crush, the insurrection, and to punish those responsible for injury 
to foreigners." But an insurrection, by reason of its scale and the nature of its 

' See, for instance, Martens, NRG, 2nd series, 9, p 474 (Germany and Mexico); 15, p 840 (France 
and Mexico); 19, p 831 (Germany and Colombia); 22, p 308 (Italy and Colombia). A list of such 
treaties is given by Arias, AJ, 7 (1913), pp 755, 756, 759, 760, and Borchard, p 244 (n). 
ICJ Rep (1980), p 3. See generally Wolf, ZoV, 43 (1983). pp 481-534; and § 494. 
The duty of Iran to protect the premises from attack was particularly strict in view of their 
diplomatic and consular character. 

' O  See § 166, n 7. 
I '  See generally Borchard, pp 228-45; Eagleton, The Responsibility of States in International Law 

(1928), pp 138-56; Harvard Draft Convention on State Responsibility, AJ, 23 (1929), Special 
Suppl, pp 193-6; Houghton, Minn Law Rev, 14 (1929-30), pp 251-69; Gross, ZoR, 13 (1933), 
pp 375-407; Berlia, RG, 44 (1937), pp 51-66; Podestd Costa, Revista de derecho international, 
34 (1938), pp 195-235; Silvanie, Responsibility of States for Acts of Unsuccessful Insurgent 
Governments (1939). and AJ, 33 (1939), pp 78-1 03; H Lauterpacht, Recognition in International 
Law (1947), pp 247-50,256-65; Chen, International Law of Recognition (1951). pp 327-32; 
Marek, Identity and Continuity of States in Public International Law (1 954), pp 71-3; Harvard 
Draft (1961), Art 18; Akehurst, BY, 43 (1968-69), pp 49-70; Verzijl, International Law in 
HistoricalPerspective (vol6,1973), pp 694-705; Draft Articles on State Responsibility, pt I, Arts 
14 and 15, and Commentary, YBILC, 1975, ii, pp 90-106. See also works cited at n 1, concerning 
responsibility for acts of mobs and rioters, but also including some aspects of responsibility for 
acts of insurgents. See also § 49 (as to questions of recognition), and § 67 (as to state succession). 

Judicial decisions on responsibility arising out of acts of insurgents include the Sambiaggio 
Case (1903), RIAA, 10, pp 499,512ff; Guastini Case (1903), ibid, pp 561,577ff; Henriquez Case 
(1903), ibid, p 713; Fischbach and Friedericy Cases (1903), ibid, pp 388, 390ff; Padrbn Case 
(1903), ibid, p 741 ; Menu Case (1903), ibid, p 748; Aroa Mines (Limited) Case (1903), RIAA, 9, 
pp 402,439ff; Bolivar Railway Co Case (1903), ibid, p 445; Dix Case (1903), ibid, p 119; French 
Company of Venezuelan Railroads Case (1905), RIAA, 10, pp 285, 354; Georges Pinson Case 
(1928), RIAA, 5, pp 327,419ff; Mexico City Bombardment Claims (1930), ibid, pp 76,77-80; 
GiN Case (1931). ibid, p 157; Socony Vacuum Oil Co Claim, ILR, 21 (1954), p 55; Standard 
Vacuum Oil Co Claim (1959), ILR, 30, p 168. 

See also the British view, clearly stated in Bases of Discussion, iii, p 109, that the government 
against which the insurrection is directed is not responsible unless: (a)  that government were 
negligent and might have prevented the damage; ( b )  they pay compensation to their own 
nationals or other foreigners in similar cases; (c) the rebellion has been successful and the 
insurgent party has been installed in power. See also UK Contemporary Practice, ICLQ, 7 
(1958), pp 551-2. 

impact on the authority of the state, has other cbnsequences. The governmknt of 
a state is entitled to suppress an insurrection[ against it, and to use t h e  force 
necessary to  that end: it will accordingly not be+ onsible for damage cauhed to 
foreign nationals in the course of doing so, althqug if the action was excessive in K 
the circumstances, o r  otherwise unlawful, the Btate can be held responsible for 
such wrongful acts by its armed forces.I2 Si,milarly, while even in a civil ;war a 
state is still obliged to exetcise due diligence to  kafeguard the interests of neutral 
aliens,I3 the circumstanceS of an insurrectiori o r  civil war will significantly affect 
the way that requirement is applied. But alihough a state is not generally 
responsible for the acts of insurrectional forchs it may, even in the case bf an 
unsuccessful insurrection, still be committed by certain governmental acts of 
insurrectional authorities in the area which wasltemporarily under their control. 
Thus its laws may still be regarded as the laws hpplied in its territory to fqreign 
nationals;14 and taxes paid to those authoritiks by foreign nationals may be 
regarded as lproperly paid so as not to  be ;claimable again by the lawful 
government. I 

A separate question bh ich  may arise is' dhether the rebels are rediving 
support from another state to  such an extent as eo make that state responsible for 
their acts: this was an important issue in the &ifi&ary and Paramilitary ~ct ivi t ies  
Case.I6 1 I 

Where an insurrection achieves a sufficient separate identity, including a 
degree of quasi-governmental organisation anil control over a portion of the 
state's territory, certain special considerations ipply. The insurrectional move- 
ment ceases to  be just a group of private personsibut may acquire a limited degree 
of international personality, with some ca aaity to  act on the international 
plane," including the capacity to  commit an S tQ have responsibility for interna- 
tional wrongs in those areas where their limited personality involves internation- 
al obligations binding upop them. That responsibility, however, will in practice 
usually be difficult to  enforce during the courge of the insurrection," whereas 
when it is over its enforcement will depend oh its success. If it is successful, and 

1 

I I 

Apart from the question of the state's legal respo&ibility arising out of an insurrection, 
compensation may be agreed on an ex gratvr basis: see kg the Convention of 5 December 1930, 
between Great Britain and Mexico in which the latterjagreed to compensate ex gratvr Br~tish 
subjects for losses suffered id the course of Mexican repolutions from 1910 to 1920: TS N o  11 
(1928), and TS N o  22 (1931). 
See eg the views of the 13'elgiah Government, Rev Befge, 3 (1972), 371-3. See also § 165, n 16, and 
the Volkmar Case (1903), kIAA, 9, p 317. 
See the Chiessa, Sessarego, Sangutnettt, Vercellt, Quetrolo, Roggero and Mtglu Clatms, decided 
in 1901 in the Italy-Peru Arbitrat~on, RIAA, 15, pp 399, 401, 404, 406, 407, 408 and 411. 
See Treves Case (1956), RIAA, 14, p 262; Levt Case (1956), rbtd, p 272; Wollemborg Clatm, ILR, 
24 (1957), p 654; Fubtni Case (1959), RIAA, 14, p 420; Falco Claim (1959), ILR, 29, pp 21,31-2; 
Baer C l a m  (1959). tbtd. DD 51. 52. 
Santa Clara 'Estates casea(1903), RIAA, 9, p 455; Guqstini (1903), RIAA, 10, p 561. 
ICJ Rep (1986), p 3; see § 159. 
See $49. Accordingly, if the insurrection is subsequenby quashed, some aspects of the state's 
responsibility for acts of the insurgents may involve d~ements of succession of international 
persons: see 6 67. 1 
~ u t  see Y B I ~  (1975), ii, es of claims presented to the 
tional authorities (some o of a government recognised 
See also § 49. 
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the former rebels become the new government of the state, the acts of their forces 
or other organs during the insurrection will be acts for which the state, through 
its new government, can be held re~ponsible; '~ and the state will continue to be 
responsible for acts of the former government committed at a time when it was 
the lawful government of the state.'O In the case of an insurrection leadin to 
secession and the creation of a new state, it is that new state which wii be 
responsible for the acts of the former rebels. 

k 

END OF PART 1 

l 9  See ~ o l t v a r  Rarlway Co Case (1903), RIAA, 9, p 445; Dm Case (1903), tbrd, p 119; French 
Company of Venezuelan Rarlroads Case (1905), RIAA, 10, pp 285,354; Harvard Draft (1961), 
Art 18; Draft Articles on State Respons~bility, pt I, A n  15 and Commentary, YBILC (1975), il, 
pp 99-106. 

' O  See 5 67. 
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I 6 
lnttrnational Civil Aviation Organis 

ebtablishment, 654 
+jectives, 657 
ppwers, 656 n 8,657 
preliminary organisation, 655 

jurisdiction, see under Air, jurisdictic 
military- 

generally, 1165 n 1 
visit and search, 738 

nationality, 656-7,731-2 
open skies policy, 658 
oyerflight, exclusive economic zone, 
plracy, see Piracy 
preservation of marine environment, 
registration, 656-7 
right of passage- 

atchipelagic air routes, 648-9 
idnocent passage, 651,652 
drritorial straits, 636-41 

safety, 659 
sch duled services, 651 n 3,653-4 

f k : edoms, 655-6 
' / 

- 
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Aircraft - cant. 
state aircraft, 651,653 
traffic control, 653 n 3,654-5 
unlawful seizure, 971 

Algeria- 
recognition, provisional government, 147 

Aliens- 
admission, 897-9 
allegiance, 904-5 
asylum, see right of asylum 
capitulations, 91 1 
contracu- 

Calvo clauses, 930-1 
concessions, 928-9 
default by state, 927-8 
disputes, 927 
generally, 927 
interference by state, 929-31 
public loans, 927-8 
stabilisation clauses, 929 n 14 

departure from foreign country, 939 
deportation, 940 n 1,946-8 
droit d'aubaine, 939 n 4 
droit de renvoi, 940 n 1 
exclusion, 897-8 
expropriation- 

conditions for- 
arbitrariness, absence, 919-20 
compensation, 920-2 
generally, 918-19 
non-discrimination, 920 
public interest, 920 
valuation of property, 921 n 35 

Convention on Settlement of Investment 
Disputes, 924-5 

corporations, 91 7-1 8 
foreign investments, 912.91 5 
forms, 916-17 
generally, 912 n 6 
guarantee schemes against, 915 n 8 
international instruments, 922-5 
judicial decisions, 926-7 
legal uncenainty, 924-6 
meaning, 916 n 9 
own nationals' property, 918 n 26 
restrictions on property, 911-12 
right of aliens, 912 
treaty revisions 925 6 
U n i t e B ~ a t i o n s l  - 

Charter of Economic Rights and Duties 
of States, 924 

Declaration, Permanent Sovereignty 
over Natural Resources, 922-4 

expulsion- 
competence- 

generally, 940-1 
mass expulsion, 944 
national laws, 943 
peacetime, 941 
reasons for expulsion, 943-4 

reception of expelled aliens, 944-5 
treaty provisions, 941-2 
violation of human rights, 942 n 1 1  
wartime, 941 

effecting- 
method, 945 
to specified state, 946-7 
wanted fugitives, 946-8 

meaning, 940 n 1 
reconduction, 940 n 1 

extradition- 
absence of legal duty, 950 
comity, 951-2 
common frontiers, 951 
conditions, 959-62 
crimes, extraditable- 

double criminality, 958-9 
exclusions, 959 
generally, 957 
lesser offences, 962 

deportation to circumvent, 947-8,952-3 
human rights, 960 
lawfulness, 960 
meaning, 948-9 
national laws, 954-5 

conflict with international law, 956 
nationals, 955-6 
political criminals, see non-extradition of 

political offenders 
procedure, 954,959-60 
reciprocity assurances, 952 
request, 959-60 
treaties- 

background, 950 
consistency with national laws, 954,957 
general provisions, 952 
multilateral, 950-1,953-4 
principle of specialty, 961-2,965 

urgent cases, 960 
gabella emigrationis, 939 n 3 
illegal acts, 905 
local state's treatment, 905-9 
military service, 907 n 12 
non-discrimination- 

generally, 910 
indirect discrimination, 932 n 3 
investment, 933 
standard of treatment- 

international, 931-3 
national, 931-3 
treaties, 932-3 

non-extradition of political offenders- 
Council of Europe Convention, 970 
international law- 

limiting meaning of 'political offence'- 
attentat clause, 969 
genocide, 970 
terrorism, 969-70 

treaties, 970-3 
national law- 

definition, 965-6 , 
examples, 966-9 
good faith, 965 n 2 

origin of principle, 96213 
political crime- ' I 

difficulty about concedt, 963-5 
meanings, 964,965 ' 
sufficiency of political 'element, 964-5 
war crimes as, 963 n 2 , 

position- 1 

generally, 904 
personal, 904-10 
politjcal,909n 13 ' 1 

protectlon- I I 

home state's, 934-5 ? i'. 
non-nationals, 935-9 
person, 910-11,931-2' ' 
property, 910-27,933 

reception- 
conditional, 899-900 
discretion, 897 n 1 ' 

refugees, see Refugees 
refusal of entry, 940 n 2 , , 
registration, 906 
restrictions on, 905-6 , , 
right- 

asylum- i i 

generally, 901,903 
legal position, 901-2 
traitors, 901 n 2 
treaties, 902-3 
United Nations Declaration, 902-3 

establishment, 898 n 3 , 
protection of home state, 934-5 

exercise, 934-5 ' 
taxation, 907,939 . , 

double, avoidance, 907 h 11 
travellers, 899,906 n 10 
treaty provisions for- 

entry, 898-9 
treatment, 909-10 

United Nations Declaration, 90 
Alliances, see underTreatiesl 
Andorra, 272 n 2 
Annexation, see under Territory of states 
Antarctica- I 1 

occupation, 693 1 .  
, :  

resources, 695-6 
sovereignty, 694-5 
Antarctic Treaty, 694-6,790 

Application of international law- 
scope, 4-5,91-6 

Archipelagoes- 
baselines, 646 
definition, 646 
internal waters, 648 
problem, 646 
regime, 644-5 
rights- 

overflight, 648-9 

m&ing, 812 
noLparties3 position, 814-15 
picheer investors, 814,815 
policy programme, 813-14 
prihciple, 812-13 
r eghe ,  812-14 

Argehtina- 
mlihicipal law, relation with internat, 

; law, 80 
Armid forces- 

abhad- 
dandestine presence, 1158 
jurisdiction, exercise- 
' arrest, 1161 n 31 

concurrent, 1159-60 
NATO Status of Forces Agreem 

1160-4 
non-military personnel, 1160 1 private acts, 1161 n 28 
receivin state- ' civil cfaims, 11 59 n 20 

consent to exercise by sending 
ll56,ll57 

' "erritoriality, 1 157 
derogation from, 1157-8 

t sending state- 
1 criminal, 1156-7 
+ generally, 1156 

internal discipline, 11 58-9 
' specid missions, 1164 
I treaty provisions, 11 60-4 

nleaning of force, 1157 n 10 
occasions, 1154-5 
occupying forces,'1154-5 

co-belligerent, 1155 n 4 
position, 1156-64 
self-defence, 1 I55 

internationally injurious acts, 545-8 
state organs, as, 1154 
United Nations forces, 1164-5 

Asylum- 
foreign warships, on, 1169 n 8 
military camps, in, 1159 n 15 
see dlso Aliens, right, asylum and und 

j ~ i ~ l o m a t i c  relations 
Austrd~a- 

plrodress to independence, 257-60 
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Austria- 
European Economic Community special 

relations agreement, 324 
independence, duty to maintain, 382-3 
municipal law, relation with international 

law- 
custom, 63 
inter-governmental institutions. 63-4 
treaties. 63 

nationality, revival as independent state, 224 
neutrality, 323-4 
non-recognition of Anschluss with Germany, 

192-3 
United Nations membership, 324 

Aut dedere awt iudicare, 953,971 

Bangladesh- 
recognition, 144 

precipitate, 144 
Basis of international law- 

common consent, 14-1 5 
evolution of rules, 15 
new states, 14-15 

Bays- 
historic, 630-1 
pluristatal, 632-3 
territorial- 

closing h e ,  628-30 
conditions, 627-9 
natural entrance points, 629 

vital, 631-2 
Belgium- 

municipal law, relation with international 
law- 

custom, 64 
treaties, 64 

Benelux Union, 256 n 4 
Berlin- 

access rights, 674 n 6 
reserved rights, 137 

termination, 138-9 
special status, 139-41 

termination, 141 
Bhutan, 274 n 9 
Black Sea, 590-1 
Bosphorus, 641-3 
Boundaries of state territory- 

bridge over boundary river, 664 
demarcation, 662 
disputes, 667-8 

distinguished from territorial disputes, 
668-9 

inland seas, 666-7 
international, 661-2 
lakes, 666-7 
maps, 663-4,1288 n 1 
meaning, 661 
mountain boundaries, 667 
natural, 662 
rivers, 575-6,664-6 

settlements, 667-8 
territorial boundaries, 661-2 
third states, 669 
treaties, 663,667 

based on incorrect map, 1288 n 1 
uncertain, 661 n 1 
utipossidetis iuris, 669-79 

Boycotts, see under'Intervention 
Brazil- 

municipal law, relation with international 
law, 81 

Brezhnev Doctrine, 451 
Brunei, 274 n 10 
Byelorussia- 

international status, 170 n 6,249 n 7 

COPUOS, see Outer space, Committee on the 
Peaceful Uses of Outer Space 

Cabotage, 625 n 4 
Canada- 

progress to independence, 257-60 
Canals, 591 
Caribbean- 

associated states, 279-80 
Casus foederis, 1322 
Causes of rule of law, 23 
Cession, see under Territory of states 
Ceylon- 

independence, 261 n 1 
Chad- 

municipal law, relation with international 
law, 80 

Channel Islands, 276 n 6 
Channel Tunnel, 767 n 7 
Charter of Economic Rights and Duties of 

States, see under Statehood, and under 
United Nations 

China- 
concessions in, 569 n 24 
recognition, 149,153-4 
United Nations representation, 178-9 

Civil wars, see under Recognition 
Codification of international law- 

American activity, 11 1 n 5 
Council of Europe activities, 11 1 n 6 
desirability, 113-14 
development of law-- 

combination, 111 
distinction, 110-11 
meaning, 110 

differences, effect, 112 
Hague Codification Conference, 102-3 
Hague Peace Conference- 

first, 99 
second, 99 

International Labour Organisation, 100 
International Law Commission, see 

International Law Commission 
League of Nations, 101-2 
meaning, 97 n 1, 1 10 

movement favourin 67 19 
Pan-American con?&&& 

Seventh, 100-1 
Sixth, 100 1 j 

policy questions, 11 1 
post-First World War, lob-1 
resolution of international organisation, 114 
revision contrasted, 114-15 
scope, 112 
time needed, 112 ; 
treaties, 113-14 
unanimity rule, 11 1-12,113 

Colonies, see under dependent territories 
Comity, 50-1 , I 

Commonwealth- 
allegiance, 260 n 12 
citizenship, 264-5,871-2 
confederation characteristics, 248 
diplomatic representati+es, 1059 n 2 
fugitivepffenders' return, 955,966-7 
indivisibility of Crown,260 
legal nature, 265-6 ; 
membership- 

admission procedure, 2b1 
cessation, 262 ! 
nonmembers, 261-2 ' 

relations tnter se, 263-51 
republics, 262-3 

municipal law, relation with international 
law, 77-9 I 

personal union, 246 ' 
progress of dominions to independence, 257- 

60 
since 1945,261-5 z 

Statute of Westminster 1931,258,259 n 10 
treaty-making capacity, 1217 n 1 

Companies, see Corporations 
Commercial agents, see under Agents 
Concept of international law, 4-7 
Condomtnium, 565-7 
Confederated states, see udder States 
Conference on Security and Cooperation in 

Europe- 
general, 430 

1 

human rights, I026 
Confiscatory laws, foteig see under 

Jurisdiction, non-en8rcement of foreign 
public law 

Consensus, see under Transactions, conferences 
Conferences, see under Transactions 
Consuls- 

aeents. consular. 1136 

I d  
? 

drehives, 1146 
dapitulations, 1132 
oareer, 1135,1142,1143 
classes, 1136 
conventions, 1134 
G~tres~ondence, 1146-7 

production, 1149 n 40 
development, 1132- 3 
diplomatic representatives contrasl 

t 4,1143 
districts, consular, 1135 
dvidence, giving, 1149 
families, 1149 
flnctions- 
; access to political refugees, 1141 
: kenerally, 1133-4,1139 

notarial, 1141 
promotion of commerce and ~ n d  

1139-40 
: protection, 1140-1 
i representation of sending state's 

1140n2 
supervision of navigation and air 

honorary, 1135,1142,1143 
immunities and privileges, 1142-5( 
' background, 1142-30 
; criminal jurisdiction, 1145-6 
duration, 1150 

! Vienna Convention, 1143-9 
kinds, 1135 
nkture of activity, 1133-4 
pesition, 1142 
premises, 1147-8 
sdverance of consular relations, 113 

I 1153 
siaff, 1144nn9,lO 

" sibordination to diplomatic envoy 
1142 

termination of office- 

changes in states' headship, 1152 
j consequences, 1153 
.military occupation of consular d 

1151n3 
severance of consular relations, 1 

third states' obligations, 1150-1 
nsultation, see under Transactions 

Contiguous zones, see under Territor 
Continental shelf- 

abyssal plain, 770 
assertion of rights over, 768-9 
~eyond 200 miles, 776 
101 

C 

2 

ahalgamation of consular and diplomatic t 
services, 1069 n 2,1133 n 4,1136 b 

appointment- 
exequatur, 1138 
mode, 1137-8 
nationality, 1137 n 2 

mdaries- 
ase law- 

boundary disputes, 776 
equitable principles, 806 
1982 Convention provision, 78 
North Sea cases, 778-80 
single maritime boundary, 805 
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Continental shelf - cont. 
subsequent cases, 781-2 

coincidence with exclusive economic zone 
boundaries, 781 

generally, 776-7 
continental- 

margin, 770,772 
rise, 770 
slope, 770 

definition, 772-3 
delimitation, 776-7,780-1 
developments in law, 770 
distance, relevance, 782 
equidistance principle, 777-9 
exclusive economic zone, relationship with, 

782 
formation of seafloor, 770-1 
installations, 775 
islands, 771 n 5 

artificial, 775 
natural prolongation idea, 778-9.781-2 
nature, 770-3 
proportionality, 780 
resources, 774 
rights, 773 
structures, 775 
superjacent waters, 774-5 
treaties' application, 1250 n 2 
Truman Proclamations, 723,768,769,771 
tunnelling, 776 

Contra proferentem, 1279 
Conventio omnis intelligitur rebus sicstantibus, 

663,1305-7 
Cook Islands, 280 n 20 
Corfu Channel incident, 549 n 4 
Corporations- 

acts attributable to state, 550 
expropriation, 91 7-1 8 
jurisdiction, company subsidiary to foreign 

parent, 459 
nationality, see under Nationality 

Critical date, see under Territory of states 
Cuius est solum eius est usque ad coelum et ad 

inferos, 651 
Custom- 

elements, 27-8 
generality, 29 
importance, 25-6 
instant, 30 
multilateral conventions, role, 29 
opinio iurir, 28 
particular application, 30 
practice of states, 26-7,29 
time for evolution, 30-1 
usage- 

development into custom, 30 
distinguished, 27 

Customs unions, 255-6 
Cyprus- 

independence, duty to maintain, 383 

minorities' safeguards, 976 
municipal law, relation with international 

law, 79 
non-recognition, 189-90 

Czechoslovkia- 
intervention against 1968,451 
invasion by Germany 1939,187 

Danube- 
Belgrade Convention, 578 
development of international river law, 

577-8 
rights of navigation, 577-8 

Danzig, 271 n 1 
Dardanelles, 641-3 
Debellatio, 700 
Declarations, see under Transactions 
Deltas- 

unstable coastline, 609 
Dependent territories- 

colonies- 
agent of parent state, 278-9 
British, 276 n 6 
constitution, variation, 276 
independence- 

archives, 232 
devolution agreements, 230-1 
generally, 233-4 
membership of international 

organisations, 230,279 
own identity and status, 227-8,281 
progress towards, 279-80 
property, state, 232-3 
self-determination, 227-8 
succession, 227 
treaties. 228-32 

legal position, 276-9 
meaning, 275-6 
membership of international organisations, 

230,279 
powers, 276,278 
restrictions on parent state, 281 
self-government, 278 
termination of status, 281-2 
treaties, conclusion by, 278 
treaties, extension to, see under Treaties, 

effect, territorial scope 
eradication of colonialism, 293-5 
International Covenants 1966,286-8 
mandated areas- 

categories of mandate, 296 
effect of mandate, 296-8 
establishment of system, 295-6 
nationality, 298-300 
object, 298 
obligations of mandatories, 298 
replacement of system, 296,308 
South West Africa, see Namibia 
sovereignty, 296 n 6 
status, 298 

1 supervision by League 6f Nations, 298 
self-determination- 5' 

aid by third states, ~ 8 8 ~ 9 6  
application, 290 

legal implications, 28846  
principle, 285 j t 

right, 286-8 1 t 

struggles to  exercise, 28b 27 
territorial integrity, 29a , 
United Nations Charteh, 282,285 

trusteeship- ? ' 
administering authority, 710 
agreements- I ,  

alteration, 310 / t 

approval, 310-12 , 
effect in domestic la*, 310 n 1 
terms, 310 I I 

standard, 310 n 4 / 
annual reports, 315 1 
application, 308-9 . , 
background, 308 , 
General Assembly's jur!sdiction, 314 n 1 
objects,309-10 4 , 
sovereignty, 316-18 , 
strategic areas, 309,313j14 
termination, 312 
terms, 309 
territories under, 308-9, 
Trusteeship Council, 313,314-15 

United Nations Charter- 
Chapter XI, Declaration- 

application, 283-4 
Committee of Twenty-$our, 292-4 
generally, 282-3 
im lementation of obiigations, 291,294 
ingrmation, transmission, 291 

Declaration, Granting Iddependence, 286, 
292-4 

independence, factors reidant, 284 n 11 
obligation to ensure advincement, 283 
self-determination, 282,285 
self-government, 283-5 , 
trusteeship, 282 I 

Development of internationalaw, 4 
Development, right to, 338 n'15 
Dignity of states, see under Statehood 
Diplomatic relations- 

abuse of privilege, 1098 n 3 
amalgamation of diplomatic and consular 

services, 1069 n 2,1133 n 4,1136 
ambassadors, 1060-1 , 
arms, carrying, 1098 n 3 
asylum- 

legal position, 1082-3 
nationalssinvasion of embdssies, 1083 n 3 
origin, 1076-7 
refusal, 1085 
safe-conduct from state, 1085 

I 

comuls, see Consuls 
COI@, diplomatic, 1061-2 
co&iers, 11 12-13 
dehc to  governments, 157 
delir?lopment of legations, 1053-4 
diplomacy, 1054 

language, 1054-5 
ipfomatic agents- 
chapel, right, 1103 
cbmmercial activities, 1094 
correspondence, inviolabil~ty, 108; 
dhty toyespect local law, 1092,109 
exemptlons- 

j customs duties, 1102-3 
! i .  inquests, 1095 n 1 
jurisdiction- 

F civil, 1092-5 
exemptions, 1093-4 

criminal, 1095-7 
legal personality, 1093 n 1 

/ stay of proceedings, 1105 
, traffic offences, 1096 n 5 
t local charges, 1102 

, a personal baggage, inspection, 111 
poke.  1097 

! . ,subpoena as witnesses, 1100-1 
taxes, 1101-2 

, exceptions, 1101-2 
immunities and privileges- 

jabuse, 1080 n 30,1098 n 3 
I :duration, 1104-6 

generally, 1097-8 
i manner of assertion, 1092 n 1 
miscellaneous, 1104 

:reason, 1090-2 
sovereign immunity, 1095 
waiver, 1096 n 6,1098-1 10 

i&u~ts to, 1072 n 1 
meaning, 1071 
parking fines, payment, 1096 n 5 
private- 

iacts, 1094 n 6 
residence, 1075,1093 n 4 

propeny, inviolability, 1087 
piotecdon due to, 1072-4 
plnishment of offenders, 1073 
self-jurisdiction, 1103 
sJrety for bail, 1095 n 3 
tekrorist attacks on, 1073-4 
travel, freedom, 1104 

I 
I 



Diplomatic relations - cont. 
envoys- 

accredited to Heads of States, 1061 
appointment- 

agrtution, 1064.1 104-5 
combined missions, 1063 
full powers, 1063 
letters of credence, 1062-3 
qualifications, 1062 . 
several envoys, 1063 

beginnings, 1054 
ceremonial purposes, 1058 
classes, 1059-60 
functions- 

abstention from interference in internal 
affairs, 1068-9 

generally, 1065-6 
miscellaneous, 1066-8 
negotiation, 1066 
observation, 1066 
protection, 1066 

internationally injurious acts, 542 
permanent, 1058-9 
political, 1058 
position- 

objects of international law, 1069 
privileges, 1069 
Vienna Convention 1961,1070-1 

reception- 
conferences, envoys to, 1065 
mode, 1064 
refusal, 1064 

certain individual, 1064 
solemnity, 1064-5 

termination, see termination of diplomatic 
mission 

establishment, 1058 
exchange of notes, 1209-10 
families- 

customary law, 11 10 
death of envoy, 1123 
meaning, 11 11 
Vienna Convention 1961,1111-12 

inviolability- 
agents, 1072-4 
asylum, 1076-7.1082-6 
bag, diplomatic, 1088-9 
bank accounts, 1086 n 2 
communications, 1087-9 

suspension, 1087 n 2 
documents, 1086-7 

limitations, 1074-5 
premises, 1075-82 
property, 1086-7 
transport, 1086 

ministers resident. 1061 
premises- 

abuse of inviolability, 1080-1 
remedying, 1080 n 30 

cessation of mission, 1076 

criminal, surrender, 1080-1 
damage to, 1078 n 20 
development, building, 1082 
exterritoriality, 1076, 1091-2 
grossly unacceptable action by others 

within, 1081 n 30 
inviolability, 1075-7 

meaning, 1077 
legal proceedings regarding, 1081-2 
meaning, 1075 n 4 
mob entry, 1077 n 20 
picketing, 1078 n 20 
provision, 1075 
sovereign immunity, 1075 

~r ivate  servants. 1109-10 
protection, other state's nationals, 936-7, 

938-9 
recognition- 

implied, 171-2, 174 
withdrawal, 177 

right of legation- 
concept, 1056 
discretion, 1056 
exercise, 1057 
possession, 1056-7 

severance, 177 
special missions- 

Convention 1969- 
categories of personnel, 1128 n 9 
definition of special mission, 1127-8 
generally, 1126-7 
inviolability, 1129-30 
premises, 1129 
provisions, 1127-31 
termination, 1130 

generally, 1125-6 
staff- 

appointment, 1063,1107 
chauffeurs, 1109 n 10 
entitlement, 1108-9 
meaning, 1 I07 
position, 1071-2 

termination of diplomatic mission- 
annexation cases, 1122-3 
armed conflict, 1120-1 
breach of diplomatic relations, 1119-20 

suspension distinguished, 11 19-20 
changes- 

constitutional, 1121 
revolutionary, 1121 -2 

consequences, 1124-5 
death of envoy, 1123-4 
dismissal, 11 18-19 
expiration of letter of credence, 11 17 
extinction of sendingheceiving state, 

1122-3 
generally, 11 17 
non-recognition, 11 19 
outbreak of war, 1120 
persona non grata, 11 18-19 

promotion to higher clags, 1120 
recall, 11 17-1 8 i ' 
withdrawal of mission's members for 

safety, 1120 j 
third states, position regarding- 

belligerents, 1 l l 4 , l l  I6 r 
custody of premises by thiid state, 1124-5 
innocent passage, 11 14 
legal proceedings, 11 1 6 4 7  
possible cases, 11 13-14 3 1 
transport of property, 11 13 n 1 
travelling through territov, 1114-15 
visas, 11 15 

Discrimination- I , 
background, 1007-8 
between states, see under Epriality 
Civil and Political Rights Covenant, 1016 n 31 
racial- i 

apartheid- I 

condemnation, 10 t 1 , i 

Convention on Suppression, 101 1-12 
crime agalnst humanity, 497,101 1 
sport,IOlln17 i . 
see also under South ~ f r i k a  

Committee on EIimination~4010 
Conciliation Commissioq, 1010 
Convention on Eliminatibn- 

adoption, 1008 1 I 

definition of racial discrimination, 1009 
provisions, 1008-10 1 

crime agatnst humanity, 997 
general prohibit~ons, 1012 1 

Nazism, 1009n 8 ' 
United Nations' actions, to08 

sexual- ! I 

generally, 1018 n 1 
I ' 

women- 
Commission on Status,, 1019 
Convention on- I 

Elimination of Discrhihation, 1020 
Political Rights, 1019 ; 

generally, 1019-20 I 

Teheran Proclamation, Y 020 
Domtntum, 382 , !li 

Drort d'aubarne, 939 n 4 i Droit d'enquhte, 737 7 '  
Drort de chapelle, 1103 
Drort de renvot, 940 n 1 
Drug trafficking, 487-8.737 n 4 

East Timor, seizure by Indonesia 1976, 196, 
715 n 1 

EC, see European Communities 
Economic rights and duties of States, see under 

Statehood 
EEZ, see Exclusive economic zone 
Emigration, 864-6 I : 
Environmental protection- 

abuse of rights, 408-9 I 

concern, 410 j ,$ 

Equality- 
act of state doctrine- 

a$pkation, 367 
emmination of state's acts, 367-8 

c pol~cy, contrary to, 372 
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Estuaries, 603-4 
European Communities- 

competition rules, 473 
freedom of entry, 898,942 n 4 
international personality, 20 
law, relation with international law- 

application in member states, 71 
direct applicability, 71-3 
invalidity of Community law, 71 
special character of Community law, 70-1 
supremacy of Community law, 73 
treaties- 

establishing Communities, 70 
self-executing provisions, 71-2 

most favoured nation treaties, 1332 
political cooperation in Europe, 20 n 27 
resource jurisdiction transfer, 790 
supranationality, 20,70-1 
treaties- 

application in United Kingdom, 60 
'higher law', as, 1216 n 6 
member states' inability to conclude, 1219 

European Court of Justice- 
Community obligations, members' failure to 

implement, 85 n I0 
treaties' interpretation, 1269 n 5 

Ex aequo et bono decision, 44 
Ex facro ius oritur, 186 
Ex iniuria ius non oritur, 183-4.186 
I:xclusive economic zone- 

alternative to fishery zones, 804 
artificial islands, 794-5 
boundary, single maritime, 805-7 
continental shelf, relationship with, 782 
customary law, 789 
delimitation, 781,804-5 
eels, 801 
enforcement of coastal state laws, 801-2 
freedoms, 802-3 
geographically disadvantaged states, 799 
installations, 794-5 
land-locked states, 799 
living resources- 

allowable catch, 797 
surplus, 797,799 

conservation, 796,797 
management system, 798 
maximum sustainable yield, 796 
non-living resources, 804 

marine- 
mammals, 800 
scientific research, jurisdiction, 796 

naval operations, 794 
1982 Convention- 

application, 789 
definition, 790 
proclamation, 791 
scope, 790-1 
suigeneris, 791 

overflight, 803 

overlap with- 
contiguous zone, 791 
continental shelf, 792 

rights and duties- 
coastal state- 

jurisdiction, 792 
sovereign rights, 792 

conflicts, 794 
other states, 792-4 

salmon, 800-1 
sources of law, 789-90 
state practice, 789 
stocks- 

anadromous, 800 
catadromous, 801 
fish, cooperation between states, 800 

structures, 794-5 
United Nations Conference, Third, 788-9 

Exequatur, 1138 
Expressio unius est exclusio alterius, 1279-80 
Expropriation of aliens' property, see under 

Aliens 
Extradition, see under Aliens 

Federal states, see under States 
Finland- 

recognition of government, de faao, 156 
Fisheries- 

high seas freedom, 756-7 
servitudes, 673 n 3 
treaties, 756,757 
zones, see Fishery zones 

Fishery zones- 
beginnings of claims- 

developments, 785-7 
Geneva Convention, 787-8 
legitimisation, 788 
need to manage stocks, 785 
preferential rights in adjacent seas, 788 
Truman Proclamations, 785 

exclusive fishery zones, 804; see also 
Exclusive economic zone 

Fishing- 
coastal states' position, 759-60 
codificatory conventions, 759-60 
conservation of stocks, 756,757,759-60 
control- 

former claims, 720 
need, 756 

extension of coastal states' jurisdiction, 756- 
7,804 

Geneva Convention, 759 
high seas freedom, 756-7,784-5 

qualification, 759-60 
territorial sea, right of innocent passage, 616 
whaling regulation, 757-9 
see also Exclusive economic zone and 

Fisheries 
Force, use of, see under Intervention, and 

under Recognition, non-recognition, and 

i 
under Right of self-de&e, and under 
Territory of states a i ' 

Forced labour, see under Slavyry 
Foreign Offices, see under States 
Foreign public law, non-enfokement, 488-98 
Formosa, 149 n 5 j I 
France- . < 

aliens, non-extradition of pditical offenders, 
968 n 10 J I 

changes in condition, 2W4 
dependent territories ovetsm, 277 n 10 
executive Departments, cpdusiveness of 

statements, I052 ! 
French- : i 

Community, 248 ' ' 
Union, 247-8 

municipal law, relation with international 
law- I I 

custom, 65 1 ,  
treaties, 65-6 7 1, 

Franchise du quartier, 1076 1 ' 
Friendly Relations among States, Declaration 

on, 1970, see under Stateqood 
/ i 

GATT; see General ~greemedron  Tariffs and 
Trade 

~ e n e r a l  ~greemen t  on Tariffshd Trade- 
bilateral cancellation of cbntession, 1333 
customs union, definitiori, 695 n 1 
most favoured nation treaty, 1327 
non-discrimination, 377 ' 

General principles of law, ske khder Sources of 
international law ' ' 

Generalia specialtbus non deroigant, 1280 
Genocide Convention- ' L  

assessment, 994-5 1 / 
background,993 i ' 

definition of genocide, 992 
provisions, 993-4 ; 
sanctions, 994 

Germany- i 
Democratic Republic- / 

accession to  Federal Repdblic, 138-9 
creation, 136 1 
recognition, 137 I 

FederalRepublic- ' 

aliens, non-extradition bf political 
offenders, 968 n I0 

creation, 136 
municipal law, relation with international 

law- 
custom, 64 
treaties, 65 

post-1945,135-9,699-700 
recognition, 136-7 
Saar, 571 n 36 
treaties, concluding of, 250 

nationality, 86911 3 + ' 
reacquisition, 879 n 15 

refugees, 893 n 9 

~Trkaty of Versailles, denunc 
unification, 138-9 

~ib&tar-  
selk-determination, 288 n 24 

Goa,iseizure by India 1961,196 
Good faith- 

eqaity forming part, 44 
'importance, 38 

Governmenu- 
changes, effect upon treaties, 12 
'co$stitutional legitimacy, 153 n 
he!d: position, 1033 
in  exde, 146-7,461 n 26 
mesning, 122 
recbgnition, see under Recogniti 
sovereign government, 122 
stake property, action affecting, 
succession, 234-5 
suppression of revolt, 234,2 
unhateral statement binding 
, : n 1 5  

dteeoe- 
in+icipal law, relation with in 

: law- 
! dustom,67 

tkeaties, 67 
Gfeedland, Eastern, 691 
Grenhda, US forces in, 436 n 14 
Gdarintees, treaties of see under Trea 
Gulf+ 

pluiistatal, 632-3 
Historic, 630-1 

terdirorial, 627-30 
i 

~ i a d h  of states- 
abdidated 1043-4 

n due when abroad- 

: heir apparent to throne, 1040 n 

deposed, 1043-4 
foreign states, in service of, 1044 
fo&d role, 1033 

effective ruler distinguished, 1034 
genkrally, 1033 
hodours, 1034-5 
~ ~ S J I C  against, 380 n 2,1037 n 4 
intc+nationaUy injurious acts, 541 
moharchs- 
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Heads of States - cont. 
sovereignty, 1035 
treatment similar to presidents, 1036 

presidents- 
non-sovereign, 1035-6 
private visits abroad, 1042 
temporry incapacity, 1044 
treatment similar to monarchs, 1036 

privileges, 1034-5 
recognition, see under Recognition 

Heligoland- 
demilitarisation, 673 n 2 

Helsinki Final Act, see under Conference on 
Security and Cooperation in Europe 

High seas- 
concept- 

codification, 723-4 
Convention 1982,725-6 
Geneva Conference 1958, status, 723-4 
meaning, 722-3,724,725 
problems, 722-3 
United Nations Conference, 724-5 

continental shelf, see Continental shelf 
duty to render assistance, 744-5 
environment, see Protection and preservation 

of marine environment 
escorting arrested vessels on, 741 
exclusive economic zone, see Exclusive 

economic zone 
fisheries, see Fisheries and Fishing 
flag- 

convenience, 731,732 
rules of law, 727,731-2 

freedom- 
discrepancies, 1958 and 1962 Conventions, 

730-1 
fundamental legal principle, 722-3 
land-locked states, 676,729-30 
meaning, 726-8 
navigation on high seas, 728 
other freedoms, 728-30 
qualification, 729 
nse- 

former claims to control sea, 720-1 
gradual recognition, 722 
Grotius's Mare Liberum, 721 

hot pursuit, right, 739-41 
cessation, 740 

International Seabed Area, see Area 
jurisdiction- 

generally, 731-45 
immunity- 

public vessels, 736.1 170-4 
warships, 735 

scope of flag jurisdiction, 734-5 
load line, 743-4 
object of law of nations, as, 727 
piracy, see Piracy 
radio communication on, 763-4 
safety of traffic on, 741-3 

salvage, 744-5 
seabed, early claims to rights, 766 
shipwrecks, 744-5 
sovereignty, 720-1 
submarine cables, international protection- 

background, 760 
provisions of Convention, 761 
sanctions, 761 n 1 

submarine pipelines- 
laying, 761-2 
safeguards, 761-2 

subsoil, early claims to rights, 766-7 
television broadcasting, 763 
see also Exclusive economic zone and Sea 

Holy See- 
concordats, 327 n 3 
envoys, 1060,1061 
former Papal States, 325 
Italian Law of Guarantee, 325-6 
jurisdiction, 326 n 2 
Lateran Treaty, 326-7 
neutrality, 327 
Pope's position 325-6,327,328 
sovereignty, 326,327,328 
status of Vatican City, 327-9 

Hong Kong- 
restoration to China, 225 n 2,568 n 16 

Hostile expeditions, see under Subversive 
activities against other states 

Hot  pursuit- 
at sea, 739-41 
on land, 387, n 13 

Human rights, international protection- 
Africa- 

background, 1029 
Banjul Charter, 1029-30 
Commission on Human and Peoples' 

Rights, 1030 
background, 849-50,984 
Bill of Human Rights- 

enforcement, 1000-1 
implicit in United Nations Charter, 998 
principles, 999-1000 
problems, 999 n 3 
progress, 998-9 
regional systems, 999 
Secretary-General's work, 1001 

Covenants- 
Civil and Political Rights- 

background, 1012 
domestic implementation, 1016 
emergencies, 1016-1 7 
Human Rights Committee, 1017 
Optional Protocol, 1017-18 
procedures, 1017 n 33 
rights- 

children, 1015 n 27 
generally, 1014-16 
life, 101411 11 
torture, against, 1014 n 12 

1 

Economic, Social and Cultural Rights- 
background, 1012 ' 
provisions, 1013 i 
rights, I013 r I 

importance, I018 ' I. 
United Nations devel+ment, 1018 

crimes against humanit)+ 
apartheid,997 ; i 
genocide, see Genocide Convention 
international cooperation, 998 
limitation, non-application, 997 
meaning, 995-6 
racial discrimination; 997 
universality of jurisdiciion, 998 
war crimes compared, 495-6 

discrimination, see DiscriMination 
Europe- i 1  

Convention- 
application, 1021 n 5) 
background, 1020~1,  
Commission, jurisdiction, 1024-5 

organs, 1024-5 ' i 
Protocols, 1021 n 4 ' 
rights, 1021-4 

derogation, 1023 
Security and Cooperhtion in Europe, 1026 
Social Charter, 1025-6 

Genocide Convention, see Genocide 
Convention 

Inter-American- 
American Declaration df Rights and 

Duties of Man, 1026-7 
Commission, 1027-8,1029 
Convention, 1028-9 
Court, 1028 n 15,1029 

racial discrimination, see crnder 
Discrimination , 1 

treaties- 
material breach, 1302-3 
object, 1204 n 3 , 

United Nations-. , , 
Charter- E i 

action by United Nations, 991-2 
examples, 991-2 

background, 850,988 
defects, 989 
judicial interpretation, 990-1 
legal obligations, 989-90 
progress in law, 992-3 
provisions, 988-9 

Commission on Human Rights- 
conventions, 1005 
Covenants, 1005 
establishment, 1005 
individual complaints, 1006 
work, 1005-7 j i 

, ' 1 special bodies, 1007 
Universal Declaration- I 

, absence of binding obligation, 1 
1003-4 

acceptance, 1004 
consequences, 1002-3 

I Proclamation of Teheran 1 
references in- 

1 1 judicial decisions, 1003 n 
\ national legislation, 1003 

official pronouncements, 
a review, 1004 
L rights, 1002 
*omen, 1018-20 
workers, 985-7 

Hongary- 
United Nations rejection of credel 

ICPQ, see Aircraft, International Ci 
Aviation Organisation 

I L ~ ,  see International Labour Orgal 
IMO, see International Maritime Or,  
Imhunity from jurisdiction- 

absolute, 341-2,357-8,360 
, agents of states, 346,347-9 

$ lication, 345-9 
.&rations, 352 

1 basis for doctrine, 341-2 
dontractual consent to  arbitration, 
dounter-claims, 354 
departments of state, 346 
diplomats, 346 n 17 
European Convention on State Im 
i 343,348,351,360-1 

ekceptions- 
commercial transactions, 357 
generally, 355-7 

I private law acts, 357 
execution of judgment, 350-1 
hneral rule, 342-3 
ihdirect proceedings against states, 
Ihternational Law Commission's 1 

$ 344-5,361-2 
skparate legal identity, 346-8 
sjatute law, 343-4 
sjlbmission to jurisdiction, 351-2 
thation of foreign state property,. 
trust property, 349 
violation of international law, 355 I 

waiver- 
, effect, 354-5 
express, 351-2 : implied, 352-3 
non-waiver, 353-4 

Imperium, 382 
I n  hbio mrtius, 1278-9 
IndCpendence of states, see under Sta 
India- 

Bfiopal gas leak, 41 1 n 3 
' e F g e n c e ,  209 

1/13 

11-2, 

I 7 

~als, 180 

1 

nion 
nisation 

52 

unity, 

48-9 
ticles, 

4117 

I 

hood 
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India - cont. 
position in international law, 259 n 9 
recognition, 145-6 
seizure of Goa, 196 
servitudes, Rights of Passage case, 674 
vassal states of Great Britain, 267 n 3 

Indigenous peoples, see Native peoples 
Individuals- 

access to international tribunals, 847 n 2 
contractual relations with states, 39 n 12 
importance of international law, 846-7 
indirect nature of rights, 846-7 
nationality as link with international law, 

849, and see Nationality 
rights of mankind, see Human rights, 

international protection 
subjects of international law, 16-1 7,847-9 
treaties, rights pursuant to, 847 

Indonesia- 
seizure of East Timor 1976,196 

Information, freedom of, 405-6 
Institute of International Law, 98 
Intercourse between states, see under Statehood 
International Court of Justice- 

defendant, non-appearing, 11 n 14 
jurisdiction- 

compulsory, 11 n 14 
criminal, 535 n 13 

self-determination principle, 71 4 
International Labour Organisation- 

aims, 986 
background, 985 
competence, 986 
conventions, 986-7 

non-compliance, 987 
creation, 985-6 
Declaration of Philadelphia, 986 

International law- 
basis of, see Basis of international law 
completeness, 12-13 
concept of, 4-7 
legal force of, see Legal force of international 

law 
nature of, 3-22 
practice and legal nature of, 13-14 
relation with municipal law, see Municipal 

law 
universality of, see Universality 

International Law Association, 98 
International Law Commission- 

achievements, 110 
codification- 

drafts, 104 n 5 
topics selected, 105-9 

constitution, 104,113 n 15 
consultations, 109 
establishment, 103-4 
experience, 11 1 
influence on law, 50 
methods of work, 109 

offences against peace and security, 506-7, 
534-5 

responsibility of states, 502 
rivers, 588-9 
succession of states, 236 

International legislation, 32 n 9, 114-15, 11 84, 
1204 n 3 

International Maritime Organisation, 743 
International organisations- 

claims by, 515 
maritime flag, 734 
responsibility, 500 n 2 
right of legation, 1056 n 2,1065,1071 
source of law- 

collective action by states, 47-9 
importance, 45 
multilateral treaties, 50 
novelty, 46-7 
resolutions, 48-9 
subject of international law, 18-22 
traditional source, 46 
way of affecting, 47-50 

treaties, 1198,1199, 1219-20,1265 n 1 
International personality, see under Statehood 
International persons, concept of, 119-20 
International Seabed Authority, 812,813,814 
Inter-temporal law, 1281-2 
Intervention- 

aggression, as, 429 
assistance on request- 

abuse, 436 
civil wars, 437-8 
examples, 435-6 
generally, 435 
self-determination, 438-9 

boycotting goods, 432 n 14 
character, 430-4 
collective, 443-4,447-9 
concept, 429-30 
economic coercion, 432-4 
financial intervention and control, 435 n 19 
force, 432 
forms, 434 
justification- 

collective intervention, 443-4,447-9 
humanitarian interests, 442-4 
protection of citizens abroad, 440-2 

their property, 441 n 15 
reasons for, 439 
requirements, 439 
self-defence, 444-5 
self-determination rights of people, 445-6 
treaty provisions, 446-7 

meaning, 430 
political aspects, 449-51 
prohibition, 428 
regional organisations, 449 
sanctions, 432-4 
support for other state's opposition, 431-2 
trade restrictions, 432 n 13 

treaty provisions, 429 ' repmesentationis omnimodue, 1 
United Nations- j 

forces, 447n 2 ; , 
measures, 429-30,44829 nicipal law, relation with inte~ 

violation of United ~ f t i o n s  Charter, 428-9 
Iran- tsdarn declaration, disposition 

Tehran case, diplomatic ptemises' 
inviolability, 1078-9 

Iraq- 
Kurdish refugees, h u d q t a r i a n  intervention, 

443 n 18 
Ireland- 

1 

aliens, non-extraditiod of political offenders, 
968 n 10 I 

Eire's secession from dommonwealrh, 262 n tent of assertion of jurisdictic , 
infringement of foreign state's Irish Free State's progFss to  independence, 

258 n 7 
municipal law, relatior; with international 

lay- 
custom, 67 
treaties. 67 

J ; 
j i 

not foreign in respect Vnited Kingdom, 
262 n 4 1 

Provisional Irish ~ e ~ u b l { c a n  Army's 
offences, 964 n 6 , 

Islands- 
archipelagoes, see ~ r c h i p h ~ o e s  
artificial, 604,775,7944 
continental shelf, 771 4 5 ,  
definition, 604 . I 

fringing reefs, 605 , , 
newborn, 698 
occupation, 688 n 7,689 9 3 
territorial sea, 604,644i : 

Isleof Man,276n6 ; '. 
Israel- 

boycott by Arabs, 433 14 
Jerusalem, 194-6 ' I 

municipal law, relation'with international 
law, 79 i 

i 
occupied territories, 198-16 
recognition, 133 1 

precipitate, 144 I : 

seizure of foreign territbries, 194-6 
self-defence, 423-4,425 ' 

Italy- ' i  

act of state doctrine, 3703ii 
municipal law, relation with international 

law- 
custom, 67-8 
treaties, 68 

h e  gestwnis, 347,351,357,358-60,362-3 
Iure imperii, 357,362 , 
Ius cogens- 

meaning, 7 

toreignen in foreign states- 
1 acquiescence of home state, 46; 
i close connection with state, 46' 
I criminal cases, 466-72 

effects principle, 472-6 
i generally, 466 

infringement of foreign state's ! 
i 476-8 
, international offences, 469 

passive personality principle, 4. 
; permanent residents, 469 

p~otective principle, 470-1 
I nght in international law, 467- 
i universal jurisdiction, 469-70 

unity, see Immunity from jur &- 
d assistance between states, 487-1 
I coooeration of states- 

private international law, 484 
treaties, 485-7 

~ n s  case, 478-9 
m-enforcement of foreign publil 
basis, 490 
confiscatory laws, 490-1,4944 
courts' approach, 491-4 
exchange control laws, 491-2 
generally, 488-90 
indirect enforcement, 489 n 5 
penal laws, 490 n 8,490-1 
revenue laws, 489 n 7 
A, at, see under High Seas 
izure of fugitives abroad, 388-9 
ate jurisdiction- 
development, 457 
extent, 456 
forms, 456 
genuine link principle, 457-8 
internally, 456-7 
internationally, 456 
overlapping, 457 
problems, 457 
relationship with sovereignty, 4' 

c 1/15 

14 

ational 

f territory, 

I, 462-3 

vereignty, 

8 

vereignty, 

-2 

diction 

5 

aw- 
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Jurisdiction - mnt. 
territorial- 

aliens, 461 
company subsidiary to foreign parent, 459 
constructive presence of defendant, 458-9 
criminal laws, 459-60 
exemptions, 460-1 
exercise, 458 
extent, 458 
minimum contacts test, 458 n 5 
objective application, 459-60 
subjective application, 459-60 
territorial sea, 620-2 

universal, 469-70 

Kiel Canal, 595 
Korea- 

Democratic People's Republic, recognition, 
134 

Republic- 
municipal law, relation with international 

law, 80-1 
recognition, 133-4 

Kuwait- 
ambassador's seizure in Baghdad, 1106 n 10 
embassies, closure order, 11 16 n 1 
non-recognition of Iraq's annexation 1990, 

194 
protection, state under, 274 n 7 
self-defence, 427 

Lakes, 589-90 
Land of states, 572, and see Territory of states 
Laos- 

neutrality, 320 n 9 
Latvia- 

non-recognition of Soviet annexation 1940, 
193-4 

recognition of government, de facto, 156 
League of Nations- 

codification of international law, 101-2 
mandated areas, supervision, 298 
membership, 89 
Organisation for Communications and 

Transit, 452 n 1 
Legal assistance between states, see under 

Jurisdiction 
Legal force of international law- 

completeness, 12-13 
compulsory jurisdiction of ICJ, 11 n 14 
definition problems, 9-10 
developments, 11-13 
enforcement, 10-1 1 
historical background, 8-9 
practice, 13-14 
sanctions, 10 n 13 
system, law as, 12-13 

Liechtenstein, 255 n 3 
Lighthouses- 

outside territorial sea, 610-11 

Lithuania- 
non-recognition of Soviet annexation 1940, 

193-4 
Locarno Pact, 1325 n 5 
Low-tide elevations, 605-6,611 
Luxembourg- 

municipal law, relation with international 
law- 

custom, 69 
treaties, 69 

Mali- 
frontier, utipossidetis principle, 715 
municipal law, relation with international 

law, 80 
Malta- 

Sovereign Order, 329 n 7 
Mandated areas, see under Dependent 

territories 
Mercenaries, see under Subversive activities 

against other states 
Mexico- 

municipal law, relation with international 
law, 80 

Micronesia- 
strategic trusteeship agreement, 313-14 

Minorities' protection- 
First World War- 

after- 
sanctions of minority clauses- 

constitutional, 974 
international, 974-5 
questions arising, 975 

transfers of populations, 974 
treaties, 973-4 

before, 973 
Second World War, after- 

definition of minority, 977 n 12 
generally, 976 
human rights protection, 976-7 
self-determination, 977 
United Nations Sub-Commission, 977 
see also Native peoples 

Modus et conventio vincunt legem, 1217 
Monaco, 271 n 1 
Morality, 51-2 
Morocco- 

municipal law, relation with international 
law, 81 

Most favoured nation treaties, see under 
Treaties 

Multi-national corporations, 863 n 15 
Munich ~ ~ r e e m e n t -  

possible invalidity, 1291 n 8 
Municipal law, relation with international 

law- 
criminals' seizure in violation of international 

law, 389 
doctrinal differences- 

dualism, 53 

I . ( 

monism. 54 : I &  

practice, 54 i :1 
fulfilment of internationdl obligations- 

absence of enabling laws, 85-6 
concept of municipal law in international 

law, 83 I I 

fact, national law as, 83 
failure to fulfil, 84-5, j 
generally, 82-3 1 

inapplicability of conflicting national laws, 
84-6 

position- I ; +  
generally, 54 ' ' 
judicial decisions of hdernational 

tribunals, 55-6 i 
survey- 

European Communities, 70-3 
non-European stated, 77-81 
United Kingdom, 5 6 6 3  
United States of America, 74-7 
West European states, 63-70 

presumption against- 1 

conflicts, 81-2 I 

extra-territorial legislation, 82 

NATO, see North Atlantic kreaty 
Organisation ' i 

Namibia- 
elections, 307 

' 1 
illegal presence of South Africa, 304-6 
independence, 307 ' 1 
mandated area- 

Committee on South west Africa, 302 
international status, 303 
mandatory's rights, 2977 
proceedings by third countries, 302-3 
supervision, continued, 301-2 
termination of mandate, 303 
trusteeship, South Aftica's refusal, 300-1 
United Nations' functihs, 301 

occupation by South Africa, 197 
legal consequences, 199-201 

South West African People's Organisation 
(SWAPO), 306 

United Nations- . , 
Council for- t ' 

Namibia, 303,306 
South West ~frica,'363-4 

establishment of NadiBiia's existence, 306 
National law, see Municipal law 
National liberation movements- 

recognition, 162-4 
treatment as state forces; 1156 n 2 

Nationality- 
acquisition, modes, 869 
allegiance- 

Commonwealth, 260 h 12,872 
origin of nationality, 851-2 

annexation of territory, 877 
automatic acquisition, 874: 

lirth, acquisition by, 870-1 
Iritish subjects, 264-5 
ession of territory, 877 
hildren, 888,889 

diplomat's child, 870 n 2 
itizenship contrasted, 856-7 
laims- 

by international organisations 
515 

r person, 

by states for person- 
beneficial ownership, 514 
exceptions, 515 
insurance, 514 

' investigation by tribunal, 
link of person with state, 
locus stand1 of state, 51 1- 
treaty provisions, 515 

double nationality, 515-17 
effective nationality, 517 

:ommonwealth citizens, 264 
Jncept,,851-7 
3rporattons- 
attribution of nationality, 8 

for specid purposes, 863 
claims- 

arbitral tribunals' decisions, 519 
connection between company and state, 

522 . -- 
effective control, 522 
foreign companies, 518-22 I 
identity of nationality with 

shareholders', 51 7-1 8 
lifting of corporate veil, 51 8-19 
multinational companies, 520 
shareholders' rights, infringement, 520- 

1 
subsidiaries. 520 
treaty provisions, 521 ' differences from rules for individuals, 860- 

' 1 . - 
{ multinational companies, 863-4 
' consortium distinmished, 864 n 15 
i split companies, 860; 6 

state involvement in, 861 n 8 
' subsidiaries, 861 

substantive national connec 
treaties' provisions, 862-3 

definition, 851,854 
denization, 875 n 2 
different kinds of nationals, 85 
diplomatic agent acquiring re 

1104 
double- : assistance by state, 935 
i effective nationality, 884-5 , International Law Commissi 

consideration, 885-6 ! military service obligations, 
i occurrence, 883 
! position of dual nationals, 88 
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Nationality - cont. 
possibility, 882 
problems, 884 n 1 
treaty regulation, 884-5 

emigration, 864-6 
expatriation, right, 867-8 
expelled persons' position, 857-8 
function, 849,857-9 
genuine connection with state, 853 nn 11,12 
Irish citizens, 262 n 4 
jurisdiction, basis for, 384-5,462-6 
link with international law, 849,857 
loss- 

deprivation, 878-80 
expiration, 880 
generally, 877 
release, 878 
renunciation, 867-8,881 
substitution, 881 

mandated areas, 298-300 
marriage, naturalisation through, 873-4 
married women, 873-4 
municipal law, relation with, 852-7 
naturalisation- 

discrimination, 876 
effect on previous nationality, 874-7 
generally, 872-3 
grant on application, 875-6 
ineffectiveness, 875-6 
involuntary, 874-5 
marriage, 873-4 
right, 876 

option to  retain, ceded territories, 685-6 
passport, significance of issue, 855 n 16 
possession. 852-3 
protection, states under, 270 
redintegration, 877 
renunciation, 867-8,881 
resumption, 877 
right to return to own country, 858 
statelessness- 

deprivation of nationality resulting in, 880 
maltreatment, 849,886 
occurrence, 886 
position of stateless individuals, 886-7 
possibility, 882 

reduction, 887-8 
refugees, see Refugees 
treaty regulation, 887-90 

state's- 
duty of receiving nationals, 857-8 
right of protection, 857 

subjugated territories, 701 
succession of states, 218-19,221,224 

Native peoples- 
acquisition of authority from, 678 n 4 
conventions, 978 
minorities, as, 978 
position generally, 88 n 7 
right, 687 n 4 

treaties with, 121711 2 
United Nations Working Group, 978 
wandering tribes, 563-4 

Negotiation, see under Transactions 
Nemoplus iuris transfewepotest quam ipse 

habet, 682 
Neutralised states, see under States 
New international economic order, see 

Statehood, economic rights and duties of 
states 

New Zealand- 
progress to independence, 257-60 

Newfoundland, 257 n 1 
Nicaragua- 

measures of United States of America 
against, self-defence, 420-1,426 

Non-governmental organisations, 21 
Non liquet, 13 
North Atlantic Treaty Organisation, 1319 
Notification, see under Transactions 
Nuclear dangers- 

Conventions, 510 
foreign nuclear-powered ships in territorial 

sea, 61 8 n 5 
Nuremberg International Tribunal, 505-6 

Obsewers- 
status of national liberation movements, 163- 

4 
see under Agents 

0 

Occupatio non procedit nisi in re teminata, 766 
Organisation of American States, 1321 
Outer space- 

astronauts- 
Agreement on Rescue, 832-3 
legal status, 833 
safety provisions, 831-3 

beginnings of space law, 826-8 
Bogota Declaration, 841 
Committee on the Peaceful Uses of Outer 

Space, 827 n 6,834,845 
Conventions- 

Liability, 834-5 
Registration, 833-4 

definition problems, 839-41 
European Space Agency, 843 
freedom, 830 n 9 
geostationary orbit, 841-2,843 
international organisations- 

responsibility, 830-1 
treaties' provisions, 838-9 

liability, 830-1,834-5 
compensation, 834-5 

Moon Treaty- 
application, 836 
background, 836 
non-appropriation, 837-8 
objects, 836-7 
peaceful purposes, 836-7 
resources of moon, 837-8 

1 ,  

1 I 

non-a propriation b y b t k s ,  827,829 
peaceh  purposes, 827b829-30 
remote sensing, 844-5' , ' 
satellite use, 842-5 i i 
space- : i 

objects- ; j ! I 
legal status in airspait, 840-1 
ownership, 831 , j ' 
registration, 833-f 
return to state of t'edibtry, 832,833 

shuttle, 834 n 7 1 1 stations, 844 
vehicles, 831 n 2 1 " 

telecommunications, 8 h - 4  
Treaty 1967- 1 j 

accidents, space, 8 3 1 ~ 3  

Pacta sunt servanda. 1206 4.1296 
Paaa  tertiis nec noct&t n{c$&w, 1212, 

1213,1260 C 
Paaum de contrahendo, i2&4 
Pakistan- i ' 

United Nations membcdhip, 'co-successor' 
to India, 223 I 

Palestine- 
declaration of stateh0&,~131 n 2 

Palmas Island- 1 
historic title, 708-9 ; i 

Panama- 
Canal, 595-9 i 

US forces' landing 1984,436 n 14 
Par in parem non habet zmp 'um,  341 
Passports- 1 L 

common passport area! 898 
diplomatic agents' privileges, 1104-5 
fraudulently obtaining; 938 
issue- t s 

generally, 866 n 7 k i 
significance, 855 n 14 I 

Nansen, 892 , ,  
Schengen Agreement, 899 n 3 
travel documents, 866 6 7,899-900 
visas, entry, 899 

Peaceful co-existence, 333 n 6 
Penal laws, foreign, see uhder Jurisdiction, non- 

enforcement of foreikn public law 
Person, international- i 

concept, 1.19-20 s 

limited, 120 
Personal unions, 245-6 ! . 
Philippines- 

President Marcos' over)hrow, 1043 n 2 
1 

Law of Sea 1982,819-25 

agreements on, 81 7 

esponsibility of states, 824-5 
ules and regulations, 820-1 

kovereien immunitv. 825 
~ tockh& ~eclarAion, 820 
'Ibwey Canyon accident, 81 7 
transit passage through straits, 82 
warships, 825 

Protest, see under Transactions 
Puerto Rico, 280 n 21 
~u)ctationes, 1224 

~ l i d ~ u i d  est in territorio est etram ( 

i 384 
Real unions, 246 
~ ~ e b r r s  sicstantibus, 663,1305-7 

! 
, L 

X 
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law, 7 

e 
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Recognition- 
belligerency- 

implied recognition, 174-5 
meaning, 165 
rights of rebel regime, 164-5 

civil wars- 
belligerent rights, 164-5 
intensity, 165 
international law position; 161-2 
meaning 162 n 2 
national liberation movements, 162-4,289 

n 27 
need to define position, 165 n 19 
negotiations with rebel regime, 164 
powers of rebels, 167-8 
rights of rebels, 166-7 
self-determination, 167 

conditional, 175-6 
de facto, 154-7 
de iure, 154-7 
express, 169 
foreign official acts, 365-71 
generally, 127-8 
governments- 

consequences of recognition, new 
governments, 158-60 

constitutional legitimacy, 153 n 12 
criteria, 150-4 
discretion of recognising state, 148-9 
effectiveness, principle, 150-2 
Estrada doctrine, 152 
exile, in, 146-7 
implied recognition, 148 
non-recognition, 154 
popular consent, 151 
presupposition, 146 
retroactivity, 161 
revohtionary, 147,152-3 

violent, 152 
Tobar doctrine, 152 
war time, 151 n 2 
willingness to fulfil international 

obligations, 153:4 
Heads of States- 

abnormal coming to power, 148-50 
normal coming to power, 147-8 
old states, 146-7 
revolutionary, 148-50 

implied, 169,174-5 
no implication, 170-4 

importance, 127 
insurgency- 

meaning, 165 
rights of insurgents, 168-9 

international community membership, 128- 
30 

new heads and governments, old states, 146- 
7 

non-recognition- 
consequences- 

generally, 197-9 
national courts' attitudes, 201-3 
practical limits, 201 
recognition in other capacity, 201 

doubtful title, 185 
force, use, 185-6 
governments, 154 
illegal situation, 183-6 
obligation, 185 
principle, 183-6 
state practice- 

absorption of state, 191-4 
creation of new states, 187-90 
generally, 186-7 
occupation of foreign territory, 194-7 
seizure of foreign territory, 194-7 

states- 
bars to recognition as, 131 
by one state, 129-30 
consequences of recognition, new states, 

158-60 
divided states, 133-43 
generally, 130-3 
legal principle, 130 
necessity for recognition, 128-30 
political considerations, 133 
practice, 132-3 
precipitate recognition- 

distinguished from belligerent authority, 
143 

time of new state's establishment, 144-6 
unlawfulness, 143-4 

protection, under, 269 
retroactivity, 161 
title of old state, change, 146 
undertakings to recognising state, 154 n 18, 

175-6 
United Nations, participation in, 177-83 
withdrawal, 176-7 

Refugees- 
attempts to improve position, 890-1 
boat refugees, 891 n 1 
conventions, 892-6 
economic migrants, 892 n 6 
expulsion, 895 
fear of persecution, 893 
illegal entry, 895 
large-scale movements, 891-2 
non-discrimination, 893-4 
political refugees, 393-4,896 

expulsion, 943 
problems, 891-2 
status, 892-6 
temporary refuge, 892 
United Nations High Commissioner for 

Refugees, Office, 896 
see also Asylum 

Reprisals, 419 n 12 
Renunciation, see under Transactions 
Res extra commercium, 727 

. /  

! ' 
I 

Res transit cum suo oner;, 4113,682 
Resources, trans-frontiet deposits, 384 n 9 
Responsibility of s ta tes2 : 

background, 500 : i 
basis- c I 

absolute, 509 n 3,5tO+i 1 
defences to wrongfir1 Act, 51 1 
fault, 508-9 
force maleure, 51 1 rf 21 
formulation of obligata'bn, 509 
strict, 509-1 1 I + 

treaty,StO-11 . 
criminal responsibilit$+ 

jurisdiction, 535,536 j 
legal consequences, 535-6 
liability, 533-4,536: , 
sanctions, 535,536 

denial of justice- j 
action necessary for, Sf4 
causes, 543-4 
materially unjust judgment, 544-5 
meaning,544n5 ' 

exhaustion of local rerhedks- 
failure to exhaust, 52516 
generally, 522-4 
reasons for rule, 524 n 5 

extinctive prescription, 526-7 
insurgents' acts, 552-4 
international claims-' 

claims commissions, 537 n 5 
diplomatic negotiation's, 536,537 
failure of state to makd, 538-9 
generally, 536-7 
global settlements, 5371-'8 
hmp-sum settlementsi 538 nn 6,7,539 
tribunals, 537 

international wrongs- 
concept, 502 
crimes against law of nations contrasted, 

503 n 3 , 
extent, 503 
range, 502-3 
reparat~on- I 

compensation, 529 d 9 
courts' jurisdiction, y28 
declaratory judgrdedr, 532 n 13 
ex gratza, 530 n 9 
formal apology, 530i l  
interest, 530 
legal consequences, 528-9 
measure of damages, 529-30,532 

penal, 533 
pecuniary, 529-30 

refusal, 532 
war reparations, 5?0 n 9 

subjects- ; 
individuals- 

crimes, 505-6 ! 
generally, 505 ' 
international crkifial court, 507-8 

, ! I 
1 : . Nuremberg Tribunal, 505-6 

! United Nations resolution, 506 
i states- 
t federal, 503 n 1,504-5 

fully sovereign, 503 
partially sovereign, 503-4 

: protected, 504 
internationally injurious acts of- 
i administrative officials, 545-8 ' armed forces, memberc, 545-8 
I diplomatic envoys, 542 

governments' members, 542 
j Heads of State, 541 
I judicial organs, 543-5 
' oarliaments. 542-3 
)aise of time, bar, 526-7 
hationality of claims, see Nationality, claims 
nature- 

f insurgents, 552-4 
"imitation of respons~bihty, 
i rioters, 550-2 
h e r s '  acts- 

itate organs' acts- 
aliens' losses, 547-8 

1 attribution of conduct to state, 540 nn 2,4 

ounter-measures, 41 7 
lements, 420-1,422 
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Right of self-defence - cont. 
requirement of armed attack, 418 
United Nations Charter, 423 
violation of another state's property, 419,421 

Rivers- 
abandoned river beds, 697 
alluvion, 697 
artificial formations, 696-7 
Barcelona Convention and Statute 1921- 

Additional Protocol, 581-2 
minimum standards, 581 
parties, 580-1 
rights of navigation, 581 

boundary, 575-6,664-6 
flow of international rivers, use- 

community of interest, 585-6 
customary law, 584-6 
equitable apportionment, 586 
generally, 582 
prejudice to neighbouring state, 585 
proximity, 586 
treaty regime, 583-4 

Helsinki Rules, 586-9 
international, 575,578-80 

drainage basin, 588 
mouths, baseline, 603-4 
national, 574 
pluri-national, 575 
pollution, 588-9 
rights of navigation, 575-6 
territory of riparian state, 574 
thalweg, 664-5 

Roadsteads, 607 
Rockall- 
United Kingdom occupation, 688 n 7 
Russia, see Soviet Union 

San Marino, 271 n I 
Sea- 

deep seamining, 814-16 
dumping of waste, 413,818-19 
high, see High seas 
International Seabed Area, see Area 
land-locked, 589-91 
land-locked states, rights of access, 676,729- 

30,799 
marine- 

environment, see Protection and 
preservation of marine environment 

scientific research- 
commercial research, 81 1 
consent, 808,809-10 
Conventions- 

Genwa, 808 
Law of Sea, 809-1 1 

generally, 81 1 
international organisations, by, 810 
jurisdiction, exclusive economic zone, 

796 
legal problem, 808 

technology, 81 1 
maritime ceremonials, 381 

open sea, 720,728 
occupation, 688 
pollution, 412 
seabed, legal regimes, 765-6 
territorial, see Territorial sea 
Security Council- 

maintenance of eace, 10 
Seizure of fugitives a!road, 388-9 
Self-defence, see under Right of self-defence 
Self-determination, see under Dependent 

territories and under Territory of states 
Self-preservation, 416-1 7 
Servitudes- 

binding successors, 673-4 
changes in circumstances, 675 n 3 
creation by practice, 674 
extinction, 675 
grant, 671-2 
high seas, 672 
land-locked states, 676,729-30 
meaning, 670-1 
objection to idea, 671 
objects, 672-3 
perpetual, 672 
renunciation, 675 
restrictions distinguished, 672-3 
rights in rem, 673-4,675 
subjects, 672 

Ships- 
alien seamen, protection, 937 
collisions, jurisdiction, 735 
confiscatory decrees, 497 n 34 
flag- 

generaly, 731-2 
genuine link, 732-3 
international organisations, 734 
land-locked states, 733-4 
reflagging, 733 n 4 
scope of jurisdiction, 734-5 
United Nations, 20 n 25,318,734 

genuine link with state, 732-3 
merchantmen- 

right of hot pursuit, 739-41 
warships' powers over, see under Warships 

names, 734 
nationality, 731-2 
papers, 734 
registration conditions, 732-3 
state ships- 

Brussels Convention 1926,1171-2 
commercial purposes, 11 70-1 
conventions, 1172-3 
examples, 1 173-4 
government service, 1170-1 
immunity, 1171,1174 

warships, see Warships 
wrecks, 744-5 

Sic utere trro ut alienum non [aedas, 408,586 

Sikkim, 274 n 9 j ; 
I ,  

Slavery- + i 1 ,  
condemnation- , " 

background, 979 1 
Convention 1956,9dO I ; 
treaties for internationd cooperation, 979- 

80 J ,  

crime against humaniq, 981 n 19 
forced labour, abolitioi, 982-3 
prohibition, 980-2 ! I ' 
mostitution. women and children. 980 
ieference to Commissi6nion ~ u m a n  Rights, 

981 
rule of customary internabonal law, 981-2 
Universal Declaration 6f Human Rights, 981 

Slovakia- > 8 

non-recognition, 187 : 
Sources of international law- 

basis of law contrasted, 23 
causes ~f law contrasted, 23 
comity, 50-1 I 

common consent, relationship with, 24 
custom, see Custom : j 
equity, 43-5 
general principles of lawd 

filling gaps in law, 40; 
good faith, 38 4 ' 
importance,38-9 ' i 
meaning, 36-7 t 

relations between interttabnal organisations 
and persons, 3 9 4  t 

International Court of Jugtice, Statute, 24-5 
interrelation, 25 
judicial decisions, 41-2; 1 
meaning of source, 23 . : 
morality, 51-2 I I 

organisations, international, 45-50 
practice of states, 24 , 
treaties, see Treaties : 
tribunals' decisions, 41;2 
writings of authors, 42-3 

South Africa- J 1 
apartheid, 442 n 18, l o l l  n 14;andsee under 

Discrimination. racial 
exclusion from woyk of bhited Nations, 90- 

1,180-1 ' 1 .  
non-recognition cases, f9d 
occupation of Namibia, 197,199-201 
progress to independenCeJ257-60 

South America- 
diplomatic asylum, 1082 n 2 

South West Africa, see Namibia 
Southern Rhodesia- 4 

non-recognition, 187-9 
Sovereign states- 

divisibility of sovereignc'yL 
condominium, 565-7, 
differing views, 124 ; 
examples, 565-72 
exercise by foreign state: 567-8 

;federal states, 249,571 
joint control, 566-7 
leasing territory, 568-71 j mandated territories, 296 n 6 
nominal sovereignty, 567-8 
perpetual grant of use, 571 

, pledging territory, 568 n 14 
temporary measure, 566-7 

"trusteeship territories, 316-1 
federal states, 249 
interdependence, 125 
jurisdiction's relationship with 

457 
limitations on powers for international 
; cooperation, 125-6 
personality, international, 120,330-1 
problem of sovereignty in 20th century, 125- 

6 
dubjection to internat~onal law, 

oviet Union- 
Brezhnev Doctrine, 451 
Chernobyl disaster, 41 1-12 
bntry of forces into- 
$ Afghanistan 1979,436 n 14 
* Czechoslovakia 1968,451 
1 Hungary 1956,436 n 14 
punicipal law, relation with int 

law. 81 .- . - -  
iecognition of government, de fact~,  156 
views on role of international law. 95-6 

Environmental protecti 
natural resources, 384 

transfrontier deposits, 384 
personal, 382,384-5,390 

restrictions, 406-7 
, territorial, 382,383-4 
j restrictions, 391-3 
j treaty obligations, 392-3 



Statehood - cont. 
Declaration, Friendly Relations among 

States. 333-5,340 
dignity- 

acts of foreign subjects, 379 
consequences, 379-81 
criticism, 380 
maritime ceremonials, 381 
publication abroad of distorted news, 380- 

1 
economic rights and duties- 

Charter, 336-9.378 
development, right to, 338 n 15 
discrimination for developing states, 337 
new international economic order. 336 n 3 

need for, 335 
United Nations action, 335-9 

equality, see Equality 
extent, 330-1 
fundamental rights, 331 
general characteristics, 331 
'hot pursuit'on land, 387-8 
independence- 

consequences, 382-5 
degree, 391 
duty, 382 
external, 382 
internal, 382,383-4 
restrictions, 390-1 
sovereignty as, 382 
violations, 385-90 

intercourse- 
between states, 451-2 
economic cooperation, 452-5 
international organisations, 455 
rights, 451,452-3 
treaties, 453-5 

intervention, see Intervention 
jurisdiction, see Jurisdiction 
legal bases, 331-3,334-5.337 
Marxist theory, 332 
peaceful coexistence, 332-3 
personality, international, 120,330-1 
self-defence, see Right of self-defence 
self-preservation, 416-1 7 
sovereignty, 382, and see Sovereign states 
subversive activities, see Subversive activities 

against other states 
taxation of another state's property, 364 n 7 
United Nations, impetus from, 332-5 

States- 
archipelagic, 645-7 
changes- 

affecting status as international persons, 206 
not affecting status, 204-6 
partial loss of independence, 206 
reducing status, 205 
union of states, 206 

coastal, 573-4 
colonies, see under Dependent territories 

concept, 120-3 
conditions for existence, 120-3 
confederated- 

examples, 247-8 
meaning, 246-7 
power, 247 

conquest, aquisition of title by, 208,698-9 
contractual relations with private parties, 39 

n 12 
defence of necessity, 41 7 n 2 
dependent territories, see Dependent 

territories 
extinction, 206-8 
federal- 

division of sovereignty, 249,571 
federal clause, 254-5 
implementation of international 

obligations, 253-5 
meaning, 248-9 
member states' position, 249-52 
municipal courts' use of international law, 

251 
seabed rights, 252-3 

Foreign Offices- 
conclusiveness of statements on- 

national courts, 1046-52 
own state, 1045 

generally, 1045 
legal departments, 1045 n 1 
Minister's position, 1045-6 

protection, 1046 
government, see Governments 
Heads, see Heads of States 
mandated areas, see under Dependent 

territories 
natural resources, 384 
neutralised- 

autonomous neutralisation, 320 n 8 
meaning, 319-20 
sovereignty, 319 n 1 
termination of status, 319 

partially independent, 123-4 
people, 121 
position in international law, see Statehood 
protection, under- 

generally, 267 
international position, 269-71 
protectorates- 

existing, 271-2 
meaning, 268-9 
recent, 271 n 1,272-4 

recognition, 269 
responsibility for acts, 271 
termination of protectorate, 271 
treaty of protection, 268 n 5 
vassal states, 267 

recognition, see under Recognition 
responsibility, see Responsibility of states 
self-determination, see under Dependent 

territories and under Territory of states 

composite international {?rsons, 245 
European Communities, fO, and see 

European Commuhities 
human belngs, 16-17, &iee Individuals 
inter-governmental organisations, 18-20, 

and see Internatitma1 organisations 
non-governmental organiiations, 21-2 
political communities, 17 1 
private international organisations, 22 
states, 16, and see States , 
territorial units, 17-18 

Subjugation, see under Terriiory of states 
Subversive activities againft other states- 

generally, 393-4 8 

hostile aggression, expeditions- as, 398 I 

examples, 399-400 
financial help, 396-7 , 
measures against, 397b8' 
organisation, 394-6 
treaties prohibiting, 399' 

mercenaries- 
criminals, as, 395-6 # : 
definition, 396 n 14 ' 1 , 
International Convention, 396 
recruitment, 395 

political refugees, 393-4,896 
propaganda- 

attempts to prohibit, 403-5 
broadcasting, 404,406 
generally, 403 
provision of informatiod, 405-6 
United Nations resolutions, 404-5 

responsibility of other state, 393 n 2 
Succession of states- i r 

absorption- 1 / 

contracts, 217 , 
I 

serv~tudes, see servitudes' 
small, 121 n 4 
soveragn, see sovercig, kates 

less than sovereign, 12j-4 
succession, see Successiod of states 
terntory, see ~ e r r l t o r y b i  states 
trusteeship, territories hnder, see under 

Dependent terrirof~$s 
unlon- 

customs,255-6 , 
persona1,245-6 ; 
real, 246 

see also Statehood ' 
Stockholm Declaration on the Environment, 

413 / 
Stralts, passage- 

h ~ g h  seas, 634 
Innocent, 641 
territorial sea, 634-6 
translt- I 

Convention on Law of Sea, 636-41,823-4 
nght, 636-41 I I 

Subiects of mternational hw- 

l p  
m1 
$ 
rkc 
se< 

ter 
Yi, 
: I 

i 

damages, 218 
debts, 214-15 

; delicts, 218 
generally, 210-11 

, international rights and obligat 
214 

local law, 215-1 7 
maritime jurisdiction, 214 
membership of international 01 

213 
'nationality, 218-19 
$private rights, 216-1 7 
property- 

fiscal, 214-15 
physical, 213 

torts, 218 
treaties, 211-13 
chives, 220,226 
donies, 227-34 
!finition, 208 
smemberment, 219-22 
stinction between universal and 

succession, 209 
tent of succession, 209-10 
deral states, 21 1 
h e r  dependent territories, 227- 
neral succession, 210 
ternational Law Commiss~on's I 

236 
andated territories, 228 n 4 
crgers, 210-19 
actice, state, 20 
oportionality, 221 
:ent developments, 236-7 
:ession, 222-4 
~aration, 222-4 
ritory, transfer, 224-7 
enna Convention 1978- 
treaties- 

reement between predecessc 
successor, 237-8 

tilateral treaties, 238-9 
ly independent states, 238 

state forming new state, 240 

savings, 238 
unioiof states, 239-40 

Vienna Convention 1983- 
application, 240 

;archives, 242-4 
~creditors' rights, 244 
idebts, 244 
idissolution of state, 242,243-4 
igenerally, 240 
!property, 241-2 
/ratification, 237 
I 
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Suez Canal, 5924,914 n 6 
Switzerland- 

aliens, non-extradition of political offenders, 
967 n 10 

European Economic Community special 
relations agreement, 323 

League of Nations membership. 321-2 
municipal law, relation with international 

law- 
custom, 69-70 
treaties, 69 

neutrality, 321-3 
treaties, concluding of, 250-1 
United Nations, position regarding, 322 

Taiwan, 149 n 5 
Tangier Zone, 273 n 6 
Telecommunications- 

definition, 660 
diplomatic use, wireless transmitters, 1088 
International Telecommunications Union, 

660- 1,843 
pirate radio, 763-4 
radio communication on high seas, 763-4 
regulation, 659-61 
space satellites, 843-4 
submarine telegraph cables, 761-1 

Terrae potestasjinitur ubifinitur annorum va, 
61 1 

Territorial sea- 
baseline- 

archipelagic, 646-7 
importance, 602 
low-tide elevations, 605-6 
low-water mark rule, 602 n I 

exceptions, 602,603 
mouths of rivers, 603-4 
normal, 602 
reefs, 605 
straight- 

background, 607-8 
codification, 609-10 
Convention on Law of Sea, 609-10 
justification, 608 
right of passage, 610 
selected basepoints, 607 
use, 609,610 

conditions, 609-10 
boundaries- 

median h e ,  613-14 
special circumstances, 613-14 

breadth- 
generally, 61 I, 724 
Genwa Conferences, 612 
maximum permissible, 611-12 
practice, 613 

concept- 
legal status, 600 
obligations, 601 
rights, 600-1 

territorial character, 600 n 3 
constructive presence, 626 
contiguous zone, 625-6 
harbours, 606 
innocent passage- 

definition, 615-16 
fishing vessels, 616 
laws and regulations of coastal state, 617- 

18 
non-innocent, 615-16 
right, 614-15 
sea lanes, 617-18 
submarines, 620 
suspension, 615 
warships, 61 8-20 

islands, 604 
jurisdiction- 

civil, 621-2 
control, 620 
criminal, 621 
pow,  622-4 

lighthouses outside, 610-1 1 
navigation within- 

levying tolls, 614 
merchantmen, 614 
right of innocent passage, 614-15 

suspension, 615 
offshore structures, 606 
ports, 606 
roadsteads, 607 
seabed rights, federal states, 252-3 
sovereignty, 573,600-1 
vessels in distress, 624-5 

Territorial waters- 
codification problems, 723 
see also Territorial sea 

Territorium dominanslserviens, 672 
Territory of states- 

accretion- 
abandoned river beds, 697 
alluvion, 697 
artificial formations, 696-7 
concept, 696 
deltas, 697-8 
meaning, 696 
natural formations, 696 
newborn islands, 698 

acquisition- 
acquirer, 677-8 
attitude of international community, 715- 

16 
former doctrines, 678-9 
generally, 716 
modes, 679,708-9 
new states, 677 

annexation, 698,699 
boundaries, see Boundaries of state territory 
cession- 

concept, 679-80 
dealings between states, 681-2 

3 1 

, s .  

form,680-2 ! : - 
invalidity, 679-h4 
meaning, 679 
obligations' t&s#e;ence, 
omion- . 

'emigration, 6h5 
nationality, 6856,877 

peace senlements,~680-l 
plebiscite, 683-4 1 
possession by n e y  owner-state, 683 
third states, 683 , r 
tradition of ceddd kerritoty, 682-3 
treaties, 680-3 i , 

concept, 563-4 , 
critical date. 710 ' 

' S  

force, use- : ; 
changes in law, 702-3 
prohbition, fund-tal principle, 704-5 
self-defence. 703 , 
title to territ'ory, 763,704 
United Nations bO$ition, 715-16 

historictides- 1 : 
consolidation, 70940,715-16 
contiguity, 710 6 5: 
continuous display: bf temtorial 

sovereignty, 708-9 
critical date, 710-12 
relative strength, 7b9 

importance, 564 
inviolability, 416-17 
land-locked states, 616,729-30,799 

maritime flags, 733-4 
leasing, 568-71 ! 
loss- 

dereliction, 71 7 - 1 ~  
forfeiture of inchoatf title, 716 n 2 
modes, 716-1 7 1 
nature's operatiohs, 717 
revolt and secessbn, 717 

need for, 121 
occupation- ; 

administration, 688-9 
Antarctic ~reaty;6@-6 
concept, 686-8 : 
consequences, 692 \ , 
contiguity, 69dh ' 
effectiveness, 68 , bj89 n 2 
elements, 688-9 

$ 
extent, 690-1 
hinterland, 690 n 1,691 
inchoate title of discovery, 689-90 
intention, 689 
meaning, 686 
object, 687-8 
polar regions, 692 
possession, 688-9 
seas, 688 I I I 

spheres of influence, 691-2 
parts, 572-4 4 
pledging, 568 n 14 , 

i ' 
3 

/ 

i 

concept, 698-9 
conquest, 208,698-9 

meaning, 698 
obsolescence, 699 
renunciation of force, 702 
third states'veto, 702 

wandering tribes, 563-4 
Terrorism- 

conventions, 401-3 
definition difficulties, 401 
duty of states, 400-1 
maritime navigation, 743,754 
measures against, 401-3 
municipal legislation against, 

ribet- 
suzerainty of China, 267 

I'ransactions, international- 
conferences- 

consensus, 1186-7 
convening, 11 84-5 
frequency, 1 I84 
meaning, 1183-4 
observers, 1185 n 6 
~arties. 1184.1185 

' procedure, 11 85-7 
purpose, 1 184 
United Nations convening, 
voting, Ill-12,1186-7 

consultations- 
meaning, 1181 
obligation, 1181 
usefulness, 1182 

declarations- 
contractual character, 1192 

i effect- 
declarant states, 1189-90 

1 non-participating states, l 
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Transactions, international - cont. 
meaning, 1188-9 
reservations, subject to, 1192-3 
treaty, part of context, 1189-90 
unilateral, 1190-2 
United Nations practice, 11 88-9 

kinds, 1181 
negotiations- 

conduct, 1182 
meaning, 11 82 
obligation, 1182-3 
parties, 1182 

notification, 1193 
protest- 

bar by lapse of time, 1194 n 1 
lack of protest, 1194-5 

significance, 1194-5 
later acquiescence, 1194 
meaning, 1193 
purpose, 1193-4 

renunciation, 1195-6 
reservation of rights, 1193 n 5 
unilateral acts- 

kinds, 1188 
meaning, 1187-8 
modification, 1188 n 13 
revocation, 1188 

waiver, 1195 n 1 
Transkei- 

non-recognition, 190 
Treaties- 

acceptance, 1236 
accession, 1236-7 
alliances- 

caws foederir, 1322 
concept, 1318-19 
limitation on freedom to enter into, 1319 
meaning, 1318 
permanent, 1319 
under United Nations Charter- 

collective self-defence, 1319, 1322 
examples, 1320-2 
regional arrangements, 1319-20 
Rio Treaty, 1320-1 

amendment, 1254-7 
inter re, 1256-7 

approvd, 1236 
associated instruments, 1211 
bilateral, 1203 
binding force, 1206 
capacity to conclude, 121 7-20 
concept, 1199-1203 
concordats, 327 n 3 
confirmation, 1222 
consent, mutual, 1224-5 
cooperation between states, 453-5,485-7 
custom- 

accepted as, 33,1204-5 
continued relevance, 1198-9 
evidence of customary rule, 1238-9 

interpretation, rules, 1269 
modification, 1217 
reducing to writing, effect, 33-6 
relationships with, 31 
uncertainties, 1197-8 

dating, 1228, 1240 
definition, 1199-1203 
denunciation- 

consequences, 131 1 
meaning, 1296 n 1 
notice, 1298-9 

depositaries- 
bilateral treaty, 1313 
deposit, 1234 
functions, 1313-14 
multilateral treaty, 1313 

desuetude, see under termination 
development of law about, 1197-9 
devolution agreements, 230-1 
effect- 

changes in government upon treaties, 
1253-4 

effectiveness, 1280-1 
individuals, 1253 

nationals abroad, 1252 
parties, 1249-50 
territorial scope, 1250-2 

application clause, 1251-2 
third states, 1260-3 

emergencies, 1304 
entry into force- 

date, 1240 
manner, 1239-40 
prior effects, 1238-9 

establishing status valid erga omnes, 1205 
exchange of- 

instruments, 1226 
notes, 1209-10 

executive agreements, 76 n 95,1287 n 4 
exercise of treaty-making power, 1220-2 

full powers, 1221-2 
Final Act, 1187 
force majeure, 1304 
form, 1207-8 

simplified, 1207 n 5 
good faith, 1206 n 2,1239,1272 
guarantee- 

collective, 1324-5 
compulsion, 1324 
concept, 1322-3 
effect, 1324-5 
meaning, 1322-3 
objects, 1323 
political significance, 1323-4 
securing performance of treaties, 1257-8 
several, 1325 

implying terms into, 1271 n 4 
importance, 32 
inconsistency with- 

other treaty obligations, 121 1-14 

1 i 
prior treaty obligati&~s, 1214-1 5,1299- exceeding, 1285 n 2 

1300 result, 1285 
Un~ted Nations dhaner, 1215-16 unequal treaties, 1291-2 

indwiduals, effect on, dde under effects void treaties. 1294-5 
intention, 1201-3 , 
intepretation- 

authentic, 1268-9 1 

connected treaties, 1h73-4 
constitutiond trkarido, 1268 
contracting partypi d%, 1233 
disputes arising, 1268-9 
general rule, 127112j 

elements of, 1272:s 
ICJ's pronounceniedt3,1271-2 
tnformd agreemetit, 1268 n 2 
international organisations, 1268 
ordinary meaning, 1272-4 
plurilingual treaties, $283-4 
purpose, 1267-8 7 ' 
rules, 1269-70 ' 
special meaning, 
subsequent practice, 1274-5 conditional clauses, 1 
supplementary m e a n k  

circumstances of t b t y ' s  conclusion, 
1278 5 , 

confirmation of meaning, 1276 
effectiveness, 1280-1 
generally, 1275-82, 
m dubro mrtrus, 1278-9 
inter-temporal law, 1281-2 
municipal courts' interpretation, 1281 
subsequent deveko$ment of law, 1282 
travaux pripa fatawes, 1277-8 

state acceding to treaty later, 1278 
invalidity- b 

acquiescence in tredty'h continuation, 1294 
asserting state, 1288 n 8 
capacity, lack of, 1219 
coercion, 1290-2 

old law, 1290-1 ; 
conflict with rus cogem, 1292-3,1295 n 3 
consequences, 1 2 9 4 9  
constitutional resmctions, 1232,1285-8 

undertaking of obligations despite, 1286 
n 2  

corruption, 1289296 i 
error, 1288-9 . 

state contributing td, 1289 
fraud- 

generally, 1289 * 
meaning of fraudulent conduct, 1289 
ratification despite discovery, 1235 

generally, 1284-5 
inconsistency with prior treaty, 1214-15 
loss of invalidation jght, 1195-6,1285 
mistake as to law, 12841 n 3 
part of treaty, 1295 
procedure, 1293-4 ! . 
restrictions on representative's powers, 

1288 ! 1 ,  

,objects, 1211 
6bligations- 

immoral, 1216 
legal, 1202-3,1222 

not intended, 1202-3 

obsolescence, see under termi 
oral agreements, 1201,1207 

amending treaty, 1254 
Ipanles- 
1 effect on, 1249-50 
i governments, 1200-1,1220- 

Heads of States, 1220-1 

1 1221 
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Treaties - cont. 
non-recognised communities, 1218-19 
states, 1217-19 

making reservations, 1245 n 4 
pans, 1210-11 
performance, see securing performance 
plurilingual treaties, see under interpretation 
preliminary, 1224 
priority between, 1300 
protocols, 1209 n 2 
provisional application, 1238 
ratification- 

concept, 1226-7 
conditional, 1232-3 
definition, 1226 
delay, 1230 
deposit, 1234 
effect, 1234-5 
exceeding powers, 1235 
exchange, 1234 
form, 1231 
function, 1227-8 
international organisations, 1226 n 1 
mode, 1232 
national, 1226 
notification, 1234 
partial, 1228,1232,1233 
reasons for, 1227 
refusal, 1230-1 
renunciation, 1229 
requirements, 1228-30 
tacit, 1231 n 2 
unnecessary, 1229 
unratified, value, 33 nn 12,14 

rebus sic stantibus, see termination, 
fundamental change 

reconfirmation, 1312 
redintegration, 1312 
registration under- 

Charter of United Nations- 
implications from registration, 1317 
non-members, treaties with, 1316 
non-registration, 1316 
requirement, 1315-16 
rules, 131 5 n 1 

Covenant of League of Nations, 1314-15 
effect, 1314-15 

relationship with earlierllater treaties, 1212- 
13 

renewal, 1311-12 
repudiation, 1249-50 
reservations- 

acceptance by othersignatories, 1244-5 
derogations distinguished, 1241 n 2 
domestic significance, 1241 
effects on- 

participation in treaty- 
depositaries' position, 1245 n 5 
special cases, 1246 
unanimous consent, 1244-5 

Vienna Convention 1969,1246-7 
terms of treaty, 1247 

extent, 1241 n 1 
future, 1241 n 1 
interpretation, 1242 
meaning, 1241-2 
objection, 1248 
procedure, 1248 
prohibition, 1243-4 
purpose, 1242-3 
subsequent, 1241 n 1 
withdrawal, 1247-8 

responsibility of states, 510-1 1 
retroactivity, 1234-5,1238-9,1249 n 6 
review conferences, 1254 n 2 
securing performance- 

charges, 1257 
guarantee, see guarantee 
international enforcement action, 1259 
legal proceedings, 1259 
monitoring procedures, 1258 
occupation of territory, 1257 
proportionate reprisals, 1260 
retaliatory action, 1260 
retributive action, treaty provisions, 1258-9 

signature- 
ahernat, 1226 
authentication, as, 1224 
generally, 1225 
initialling distinguished, 1225 n 2 
lack, 1207 n 3,1208-9 
qualified effect, 1225 
relationship with ratification, 1227-8 
subject to ratification, 1225-6 

source of law, as, 31 
succession of states, 21 1-13 
suspension- 

conclusion of later treaty, 1300 
consent of parties, 1297 
consequences, 131 1 
fundamental changes, 1308-9 
material breach, multilateral treaty, 1302-3 
procedure, 1310 
supervening impossibility, 1304 
termination distinguished, 1296 

termination- 
breach, 1300-3 

material stipulation, 1300 n 3, 1302 
conclusion of later treaty, 1299-1300 
consequences, 131 1 
desuetude, 1297-8 
emergence of new ius cogens rule, 1309-10, 

1311 
fixed time treaty, 1296-7,1298 
frustration, 1306 n 6 
fundamental changes, 1304-9 
generally, 1296 
obsolescence, 1297-8 
parties- 

change of status, 1310 

I 

consent, 1296-8 I \ 

extinction, 1310 : 
procedure, 1310 j / 
provisions in treaty, i2b6-7 
severance of diplom$tidconsular relations, 

1309 
supervening impossibility, 1303-4 
war, 1310 

territorial scope, see under effect 
text- 

adoption, 1223 ' 
by majority, 1223 : ; 

authentication, 1223:4' 
correction of errors, !25$ n 5 
lack of clarity, 1267 
original, I313 

third states- 
agency, 1266 
becoming parties, 123617 
effects on, 1260-3 ' 

later modification, 1263 
indirect impositioq of obligations, 1263-5 
mediation, 1266 
participation in treltiesi 1265-6 

title, 1208-1 1 
United Nations Chartet, 31-2 
Vienna Conventions, 1198-9,1220 
violation of internal law, 1222 
wartime, 1222 n 11 
withdrawal- 1 I 

consent, 1296-8 
consequences, 131 1 ' 

UN, see United Nations 
Ugandan Asians- 

mass expulsion, 944 
reception, United Kingdom, 858-9 

Ukraine, 170 n 6,174 n 16,249 n 7 
Unification of law, 6 n 11 
Unilateral acts, see under Transactions 
United Kingdom- 

act of state, English law, 368 n 15 
aliens- ! 

admission, 897 a i 
extradition law, 954-5 
military service, 908 n 12' 

policy considerations, 1050 

: common law, 56-7 
conflict of laws, 61-2 
custom, 56-7 

visiting forces, 1164 
United Nations- 

5 
self-defence, 423 
jelf-determination, 712 
pource of inteqational law, 31-2 
supremacy of obligations, 1215-16 

Charter of Economic Rights and Duties of 
I States. 336-9 
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United Nations - cont. 
Committee of Twenty-Four, 292-4 
Convention on International Right of 

Correction, 380-1 
Declaration on Friendly Relations among 

States, 333-5,340,452-3 
Economic and Social Council, 452 
Environment Programme, 413-j4 
flag, 2On25,318,734 
forces, 1164-5 
General Assembly- 

resolutions, legal effect, 45 n 1 
supervision of trust temtories, 309,314 n 1 

human rights, see under Human rights, 
international protection - 

Industrial Development Organisation, 335 n 
1 

international personality, 18 
intervention- 

forces, 447 n 2 
implementation of Charter, 448-9 

languages, rules concerning, 1055 
membership, seceded successor states, 223 
non-members' conduct, sanctions, 1265 
participation in and recognition- 

decisions admitting new state, 181 
discussions, participation in, 182 
new members, 177-8 
observer status, 182,183 
representatives- 

appointment, 178 
credentials, 179-81 

rejection, 180-1 
rival governments, 178-9 
Secretary-General's functions, 182-3 

Security Council, supervision of strategic 
trust areas, 309 

specialised agencies, 455 
statehood, influence on, 332-5 
Trusteeship Council- 

composition, 315 
supervision of must territories, 314-15 

university, exclusions, 90-1 
war crimes by individuals, 506 

United States of America- 
act of state doctrine, 369-70 
aliens- 

admission, 897 n 1 
military service, 908 n 12 
non-extradition of political offenders, 

967-9 
anti-trust legislation, application, 464-6, 

473-4,476-7 
Bernstein exception, 370 n 22 
continental shelf, disputes between Federal 

Government and coastal states, 769 n 6 
Contra forces- 

assisting, 398-9 
attribution of acts to United States, 541 

executive agreements, 1287 n 4 

Export Administration Act, 471 
expropriation laws of other states, 373-4 
foreign sovereign immunities, 344 n 12,357 n 

9,474 
intervention, prohibition, 449-50 
member states' sovereignty, 252 
Monroe Doctrine, 449-50 
municipal law, relation with international 

law- 
custom, 74-5 
executive agreements, 75-6,77 
international law as Dart of law. 74 
interpretation of intkational law, 74 n 91 
statute conflicting with treaty, 76-7 
treaties, 75-7 

President's 'war power', 1034 n I 
self-defence and- 

Cuba, 424 
Iran, 426 
Libya, 426 
Nicaragua, 420-1,426 
North Vietnam, 424-5 

State Department, conclusiveness of 
statements, 1051-2 

Tate letter, 357 n 9 
treaties, ratification, 1287 

Universality- 
international community- 

historical background, 87-9 
League of Nations, 89 
native peoples, 88 n 7 
non-discrimination, 87 
non-European influence on law, 89-90 
trend to universality, 90-1 
United Nations, 90 

international law- 
American states' influence, 92-3 
differences in attitudes- 

Anglo-American, 94-5 
Continental, 94-5 
Soviet writers, 95-6 

rules- 
regional arrangements, 91-2,1319-20 
universal, 4,91,92 

Ut res magis valeat quampereat, 1280 
Utipossidetis iuris, 669-70,715 

Verification of flag, 736-7 
Vietnam- 

recognition- 
Democratic Republic, 141 
Geneva Conference 1954,142 
Socialist Republic, 143 
State (southern), I41 

Voting requirements, see under Transactions, 
conferences 

Waitangi, Treaty of- 
acquisition of authority from tribe, 678 n 4, 

1219 n 2 

Walvis Bay, 307 n 43 
Warships- 

abroad- 
agreement provis 0 
crew on land abroad,<I 169-70 
crimes, commission, 1168-9,1170 
exclusion from pottsi 1167 
expulsion, l I69 
foreign waters, in, 1 lb7 9 
high seas, on, l I67 ' r' 
immunity from othei states' jurisdiction, 

735,1167-8 
occasions for warships id be abroad, 1166- 

7 J I f 4 

character, proof, 1166 
commission, 1166 
deemed warships, l165i6 
definition, 620,1166 
innocent passage, 61 6 2 0  
jurisdictional immunity, ?35,1167-8 
piracy, 747-51 
powers over merchantdeht- 

arrest, 738-9 
codification, 737-8 ' 
damages, 738 * 

, flag- 
abuse, 737 : verification, 736-7 

I generally, 736 
treaty, rights by, 737-9 

f visit and search, 737-8 
firkservation of marine environmc 
privateers, 1166 n 3 
s'tate organs, as, 1165-6 
straits, passage through, 635-6 
aters of states- 
irchipelagic, 573,644-8 
tiarbours, 606 
ihternal, 572,573 
national, 572,573 
tkmtorial sea, see Territorial sea 
haling regulation, 757-9 
ritings of authors, see under Sourc 

international law 
8 

kambezi- 
1 Action Plan for Environmentally 

I Management, 584 
s&&babwe, see Southern Rhodesia 
, ,  ! 
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