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W E  "MINIMUM STANDARD" O F  T H E  TREATMENT 
O F  ALIENS * 

its note of August 3, !938, the Mexican Government, by its 
INMinister of Foreign Affairs, contested the right of the United 
States to demand compensation for the agricultural lands of American 
&ens expropriated by Mexico since 1927. I t  asserted that the coun- 
t & ~  of this continent have vigorously maintained 

"the principle of equality between nationals and foreigners, con- 
sidering that the foreigner who voluntarily moves to a country 
. . . in search of a personal benefit, accepts in advance, together 
with the advantages which he is going to enjoy, the risks to w h ~ h  
he may find himself exposed I t  would be unjust that he should 
aspire to a privileged position safe from any risk, but availing him- 
self, on the other hand, of the effort of the nationals which must 
be to the benefit of the collectivity?" 

The Mexican Minister of Forei* Affairs then invoked article 9 of 
the Convention on the Rights and Duties of States signed at Monte- 
video, 1933, which provides for complete jurisdiction of states within 
their national territory over all inhabitants, to the effect that 

"nationals and foreigners are under the same protection of the 
law and the national authorities, and foreigners may not claim 
rights other than or more extensive than those of nationals."' 

*Revision of an addreg made before the  'American S d r q  of international Law, 
reprinted in part by penniaion from the Proceeding of the American Society of Inter- 
nationd Law, 1939.-Ed. 

t Hotchkia Pmfcaor of Law, Yale Univenity Law Schd;  A.B., Ph.D., Colum- 
bia; LLB., New York L1W School; LL.D. (Hon.), Berlin' Univenity; author, "Dc- 
daratory Judgments" (1934)~ c ' C b v ~ e n t d  Rapomibdity in Tofi" (1gs8), 
"Neutrality" (!937), etc., and numerout &de in l e d  puiodid.-EL 

' T h e  c n t m  corrapoadence is printed i n  3 3  An. J. INT. L. SUPP. 181-207 
(1938). T h e  above quoution ia at page 188. 

* U. S. DEPT. STATE, Tnmn SER. NO. 881 (1935). 
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Secretary H u l l  jn his reply of August 22nd paid tribute to the 
doctrine of equality but contended that it "invariably referred to 
equality in  lawful rights of the person'and to protection in exerasing 
such lawful rights."' H e  then expressed surprise at Mexico's announce- 
ment of the "astonishing theory" that this beneficent prinaple of 
equality should be invoked not 'to protect both human and propeq  
rights" but to deprive and strip "individuals of their conceded rights.0 
H e  denied that this was permissible because Mexican nationals were 
also despoiled. As to exposure to the same r i sk  and the claim that 
aliens enjoy a privileged ~osition by seeking to escape confiscation, 
Secretary H u l l  maintained that the Mexican doctrine of risk 

"presupposes the maintenance of law and order consistent with 
principles of international law; that is to say, when aliens are 
admitted into a country the country is obligated to accord them 
that degree of protection of life and property consistent with the 
standards of justice recognized by the law of nations."' 

H e  denied that this was a daim of special privilege in contravention of 
the Montevideo treaty and maintained that confiscation could not be 
excused by the "inapplicable doctrine of equality." 

During the meeting of the Committee of Experts for the Codi- 
fication of International Law at Lima, Mr. Cruchaga Ossa of Chile 
contended that article 9 of the Montevideo Convention on the Rights 
and Duties of States' made the equality of rights the maximum that 
could be claimed by any &en. H e  denied the existence of any "mini- 
mum standard" for the treatment of aliens; but remarked that even if 
there were one recognized in Europe the countries on this contirient 
had in the first, second, fifth and seventh Inter-American Conferences 
committed themselves to the doctrine of absolute equality, which hence- 
forth constituted the rule of law in the Americas. Although Chile had 
in 1930 conceded that a denial of justice gave a foreign government a 
~rivi lege of intervening diplomatically on behalf of its nationals, Mr. 
Cruchaga in 1938 was driven by the logic of his own position to dispute 
the possibility of invoking diplomatic protection against denials of 

' 35 A M .  J. hiT. L. SUPP. 198 (1938). 
' Ibid. 
'The United Stata made a long rmemation to this convention, reserving ita 

righa under international law. U. S. Dcpt. State, Trcay Ser. No. 881 (1935). The 
ramvation w u  not referred to by Mr. Hull in his reply of Augoat tz ,  1938. 32 AH. 
J. I m .  L. SUPP. 891 (1938). 

justice, becaw natiomls could not enjoy it.' O n  September lo, 1938, 
pr&dent C a r d e w  of Mexico attacked the whole conception of diplo- 
m,t;c protection as an impairment of national sovereignty. 

Sowce of the Rights of Aliens 

These positions require us to  re-examine the whole structure of 
international law. If it is true that the doctrine of equality is the final 

of international responsibility, then the source of international 
reponsibility lies in municipal law. Only when a state denies equality, 
may international responsibility be asserted. Although this would seem 
to the rule that a state's international obligations are de- 
termined by international law, anything in its municipal law to the con- 
trary notwithstanding,' the growing spirit of nationalism, which Latin 
American countries have not escaped, and the memory of past irnposi- 
dons have persuaded some of their publicists and statesmen to advocate 
the suppression of diplomatic protection by Cdvo clauses, by an as- 
s,& automatic nationalization if not naturalization of the alien, by 
=triaed statutory or treaty definitions of the term denial of justice' 
and now finally by the contention that the doctrine of equality fore- 
doses all diplomatic proteciion. 

I n  its note of September 2, 1938, Mexico insisted that municipal 
law, not international law, was the source of the rights of individuals, 
including aliens, and cited Oppenheim in support.' I t  contended that 

B o d u d ,  'The 'Committee of Expem' at the Lima Conferen~c,~' 33 AM. 
1. IN*. L. a69 at 276-278 (1939). See the u p e n t  for eqoaliy in YBP- LL 
?m&u$rramtu~ 111-127 (1936). 

T Cf. OPPXNHEIM, IWTEIINAIONAL LAW, 5th rd., by F e t ,  a83 ( 1 ~ 3 7 ) :  
T t  ; 8 wenatrblishcd principle that a State cannot ~nvoke m munlnpal lcgrltbm rc 
a 1- for avoiding la international obligation%. For amt i i l l y  the m e  reran r 
State, whrn charged with r breach of ita international obligations with regard to the 
aertment of diew cannot validly plead that according to its Municipal Law md 
pactin the act mmplained of doa not involve dirrimination rgainat diem m com- 
pared with nationrt. This applia in partidm to the questloo of the treatment d the 
patons of dims. It ha been repeatedly laid down that there exim in tht matter 
r minimum mn&d of driliution, and that r State which fa& to meimre up to that 
nrnhrd intun internat'd EIb'Jity." 

* % Guemrq "Report of Subcommittee," Annu  to Questionnaire No; 4, L op 
N. 1927. V (C. r+.M.70), p. roo. The Report ir d i r o v d  by Borchu4 ' T h e i r  
cal A s a t c a  of the International Rap~nsibility of Stat*'' I ZB~CHUPT I~UR 
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expropriation without compensation was in line with the "standards of 
international law in accordance with the evolution which the m- 
tional concepts of that law have necessarily undergone."'* Without 
now entering upon the specific question whether international law 
proteas against uncompensated expropriation, it may be agreed that the 
so-called "rights of man"" are not a product of international law and 
that the primary source of the alien's rights is municipal law. But the 
argument overlooks the fact that treaty and custom have in the course 
of the eighteenth and nineteenth centuries placed limitations on the 
arbitrary power of a state to deprive aliens of elementary rights, and 
that international tribunals enforce these claims. This is a body of 
law which can be disregarded by a state only at the peril of international 
responsibility, and whiie fashioned empirically it operates as a check on 
arbitrariness. Like the common law, it has grown interstitially from 
case to case. Thus, while equality is the ultimate that the alien may 
ask of municipal law, which is by no means bound to grant equality, the 
body of international law devdoped by diplomatic practice and arbiM 
decision, indefinite as it may be, represents the minimum which each 
state must accord the alien whom it admits. Whether called the funda- 
mental, natural, or inherent rights of humanity or of man or of the 
alien, this minimum has acquired a permanent place in the protective 
ambit of international forums. 

Growth and Function of International Law 
But international law has not only been woven from the approved 

practia of states in their diplomatic intercourse and from the decisions 
of arbitral tribunals. I t  is also composed of the uniform practices of the 
c i v i l i d  states of the western world who gave birth and nourishment 
to  international law. Long before article 38 of the Statute of the' Per- 
manent Court of International Justice made the "general principles 

171 (1go4) [S. Doc. 316, 58th Cong., zd s a .  (1904)]; Smith (U. S.) v. Muico, 
April I I, 1839, 4 MOORE, AR~flftAn0~8 3374 (1898); Lewia (Gt. Brit.) r. United 
Sates, May 8, 1871, 3 ibid., 3019; Only Son (U. S.) v. Great Britain, February 8, 
1853, 4 ibid., 3406 See ~ E I N B A C H ,  UNTE~~UCHUNGEN ZUM INTBRNATIONALEN 

FXBMDENXECHT 90, note (1931). 
'O 32 AH. J. 1m. L. SVPP. 202 (19x8). 
" Cf. Dedrration of the Righb of Man, adopted by the Institute of International 

Law at i ~ l  Briarcliff meeting, 1929, 24 AM. J. INT. L. 560 (1930); IOnfmann, 
"Rigles GCnCraler du Droit de h P;li~;' 54 A C A D ~ M I ~  DE DROIT I N T H R N A ~ O N ~  
Recrnsr~ ~ e s  Covrrs 313 at 427 (193~)~ where they are d t d  the fundamental 
righm of diem; bibliography in I OPPHNHEIM, INTERNATIONAL LAW, 5th ed., by 
Lanterpacht, 5 10, note (1937). 

of law recognized by civilized states" a source of common international 
jaw, fqreign offices and arbitral tribunals had relied on such general 
p,-jndples to work out a loose minimum which they applied constantly 
in interstate practice. For example, the doctrine mlla p o r n  sim legs 
i, accepted by common practice as a fundamental right of the dien, and 
the professed revolutionary departure from this principle by certain 
states would, if applied to aliens, meet with strong resistance. T h e  
disability of the alien to daim pol i t id  rights and his immunity from 
military service and other political obligations have now a stronger 
source than the statutes or treaties in which these disabilities and privi- 
leges were orginally recorded. They now rest on common law. I n  
most states, the elementary private rights of life, liberty and property, 
&hin their well-recognized and increasing limitations, are not denied 
to aliens any more than they are to nationals. 

When, then, in particular cases they are withheld by administrative 
&on in spite of the constitution or law, the international daim would 
rest on the state's violation of its own law and not on the minimum 
standard. I t  is well known that aliens may be denied numerous privi- 
leges, such as the ownership of real property and engagement in cer- 
tain occupations, and may be restricted in other respects by municipal 
law. Yet the alien must enjoy police and judicial protection for such 
rights as the local law grants and its arbitrary refusal is a denial of 
justice. Bad faith, fraud, outrage resulting in injury, cannot be de- 
fended on the ground that it is a custom of the country to which 
nationals must also submit. The  helpless position of the alien in the 
Roman law and through the Middle Ages has undergone a change 
with the growth of the national state and the migration of men. T h e  
unlimited power of spoliation has been. subjected to  the coatrol of 
international law. Who can deny that this has been an advantage to 
the world? 

Indeed, the limitations on arbitrariness have exerted a useful in- 
fluence on municipal law, and these in civilized states have operated to 
the benefit of all men. Due process of law has been to some extent inter- 
nationalized by the fact that international tribunals have drawn on the 
mores of the average and not of the crudest municipal practice. While 
at times diplomatic protection in the hands of dominant powen has 
oppressed weak states, I venture to say that the shoe is now on the 
other foot. Indeed, the effect of international adjudication, the growth 
of nationalism, the movements for codification, the greater t o l q c e  
of soda1 experimentation have encouraged weak states to invoke their 
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national sovereignty either to escape the restrictions of international 
law, or to maintain that international law has changed content so as to 
support what it once disapproved.'' 

The Doclrine of Equality 

The states of Latin America lay claim to a peculiar virtue in placing 
the alien on a footing of avil equality with the national. This provision 
was first introduced into modern avil codes by Andrb Bello, the 
famous Venezuelan who in 1855 drafted the Chilean Civil Code. In 
granting such equality, they go beyond the requirements of interna- 
tional law. But in so doing they cannot, as some profess, escape the 
obligations of international law. And the civil equality, even if it were 
in practice granted as written, is a very limited one and hardly dif- 
ferent from that accorded by most western states. Most impositions and 
discriminations come from public law and administrative encroach- 
ments. If these could freely be perpetrated, and if the fact that na- 
tionals are also spoliated or prejudiced were an adequate defense, the 
state would escape the control of international law, and that in effect 
is the implied purpose of the argument. Mexico, in its note of Septem- 
ber 2, 1938, frankly contended that the equality of treatment was not 
established "to protect the rights of foreigners against the state," but, 
on the contrary, to defend "weak states against the unjustified pre- 
tension of foreigners who, alleging supposed international laws, de- 
manded a privileged position."" But what of justified pretensions? 
The doctrine of equality as the final test of international obligations 
is thus in effect a repudiation of the many decisions of international 
tribunals which establish such obligations as a rule of international law. 

And yet the campaign for equality as the final test is unrelenting. 
At the Hague Codification Conference, Dr. C. C. Wu of China made 

If there were no f o m  in international law to insure respect for the righu of 
alienr, nnd if it had no aubtantive content, the Penmnmt G u n  of 1nternat;onal 
Jnrtice wodd hare been wrong in uerting the existence of a comma or generally 
.ccept+d international law respecting the treatment of aliens, applicable to than 
despite municipal legiddon. Hireus, PERM. CT. INT. J., SER A, NO. 7, pp. 22,  
23 (May 25,  1 9 2 6 ) .  The Treaty of hruannc of 1923 provides that citizens of the 
d i e d  powen ahall be treated in accordance with "modern" or "ordinary" international 
law. A n  2,  1 8  AM. J. INT. I* SUPP. 6 8  ( 1 9 2 4 ) .  The treaty between the United Stata 
nnd Gcrmanp, 1923, provides that nationals of each country ahan be treated by the other 
with "that degm! of protection that it rqnired by international law." A n  I ,  2 0  AM. J. 
INT. SUPP. 5 (1926). See F u r s u ~ ~ ,  Tns I n r e ~ w ~ n o ~ u .  R~glm~an~x~m w 
Srirra, POI DBWUL OF Jvrncx 502 et q. ( 1 9 3 8 ) ,  m excellent nunmu). of the 
evidence on the minimom standard. 

" $ 2  AM. J. INT. L SUPP. 205 ( 1 9 3 8 ) .  

the plausible argument that when a foreigner comes to a country he 
must be prepared for all the local conditions, political and physical, ,, he is pepared for the weather. H e  must take what he finds and 
m o t  complain of a defective or corrupt administration any more than 

can. Seventeen countries, mainly the lesser states, supported 
this argument, although it was restricted to the remedies available to 
injured aliens. Twenty-one countries, including all the great powers 
represented, opposed it as contrary to international law, and on that 
issue the projected draft of a convention fell to pieces. As in other cases, 
thme who are opposed to prevailing rules of international law avail 

of a codification conference to endeavor to break down 
&s of law that conflict with their interests. Sovereignty is more emo- 
tionally invoked by the less mature than by older states. These weaker 
countries often disregard the rule, axiomatic in fact, that a state claiming 
the privileges of international law must comply with its duties, or deny 
that the.re is any duty to establish any degree or standard of organiza- 
tion or perform any normal obligations with resped to aliens. All 
such requirements are deemed to impose upon them some external 
standard as a condition of statehood and this they resent. They thus 
claim that the test of their responsibility for injuries is purely domestic 
and that if nationals are despoiled aliens will also have to submit. 
Otherwise they maintain the alien would be to them a source of danger. 
They wish to be the exclusive judges of their conduct toward all 
inhabitants, including aliens. 

Up to a certain point, we might agree. For nearly all purposes, 
equality of treatment with nationals would satisfy international law 
requirements. Most states comply with that vague minimum which has 
been posited as indispensable to an admissible state. Equality then 
grants more than the alien or his government can ordinarily ask, for 
in the absence of treaty there is no rule prohibiting certain discrimina- 
tions against aliens. But in spite of and beyond equality, there is a 
margin of fundamental privileges and immunities which cannot be 
transgresstd without responsibility under international law. While it is 
haomate to assume that this collection of "fundamental" rights is 
claimable by all individuals against any state, they are claimable on the 
alien's behalf by his own state, as yet the only authorized vindicator 
of local rights improperly denied; for their observance a state is re- 
sponsible even if nationals have no redress. 
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Rsasotu Why Equality is Zmu@cimt 
The tioctrine of equality has therefore little or no relation to the 

minimum which practice has established. If it delimited the interna- 
tional minimum, as it does the I d  maximum, municipal law would 
replace international law as the test of international responsibility, 
International tribunals seek their criteria of responsibility not merely 
in municipal law but in common experience rooted in the mores of the 
time. In  the nineteenth and early twentieth centuries these were found 
in constitutions which placed the individual on a high c lane of protcc- 
tion in his relations with the state. I t  is possible that the retrogressions 
of the twentieth century will create new mores which will disregard 
the rights of the individual, deny him all  protection against the group 
and possibly even subordinate international law to the sovereign state. 
That will require something of a revolution in thought and law. But 
only then will we have reached the stage where the doctrine of equal- 
ity will have become the final test of state responsibility. Until that 
time, we are warranted in assuming that the common practice of western 
civilization still respects the elementary rights which we have come 
to associate with the modern world and enlightened civilization and that 
the decisions of international tribunals which reflect these mores are to 
be deemed law. No single state or even group of states can resign from 
that law. 

The  doctrine of absolute equality-more theoretical than d- 
is therefore incompatible with the supremacy of international law. 
T h e  f a a  is that no state grants absolute equality or is bound to grant 
it. It may even discriminate between aliens, nationals of different states, 
e.g., as the United States does through treaty in the matter of the 
ownership of real property in this country. While states naturally desire 
a free hand in dealing with aU their inhabitants and while it is probably 
embanassing to be restrained. by treaty or international law in perpe- 
trating excesses, this is one of the conditions of international intercourse. 
Contrary to the common view, the United States and other strong states 
probably pay more in damages for breach of international duty than 
d o  the smaller states, which arc disposed to invoke their abstract sov- 
ereignty to escape international responsibility. For example, United 
States mob violence casts are unfortunately a frequent source of re- 
sponsibility, and it  would seem strange to an Americln to contend that 
aliens like nationals must suffer such excesses without redress. When 
the argument for equality is associated with a refusal to  accept the 
requirement of spme normal degree of state organization, it is apparent 
that it is a, demand for escape from'international obligations. Even an 

that treaties have placed some limitations upon this freedom 
,f action would not concede that getleral international law has any say 
in the matter. 

As a further explanation of why the alien is not bound to submit 
to exceptional excesses, even if nationals cannot escape, John Bassett 
Moore in his brief in the Conrtanch Sugar case before the, Spanish 
Treaty Claims Commission remarked that nationals are presumed to 
have a political remedy, whereas the alien's inability to exercise political 
&hts deprives him of one of the principal safeguards against oppres- - 
sion." 

Yet another powerful reason is the fact that diplomacy, interna- 
tional practice and arbitral decision have established the rule that 
equality of treatment, while prima facie a fair defense, is not conclusive 
of international duty and responsibility. Acting Scaetary P o k  in I gr 8 
was not the first to point this out." In  the Hopkins case before the 
United States-Mexico General Claims Commission of I923 the 
tribunal concluded that by virtue of their diplomatic and arbitral appeal 
aliens may on occasion receive '%broader and more liberal treatment" 
than nationals under municipal law." But the court denied that this 

"In Library of G n g r w  Brieh and Records, Spanish Treaty Claims Cornminion, 
1x238. 

" T h e  Government of the United States is firmly of the opinion that the great 
weight of internatiolul law and practice tupportr the vim that every nation hu certain 
minimum dutia to perform with regard m the treatment of foreignen, irrapstive of 
ib dnda to ia own citizcm, and th* in default of such performance, it is the right 
of the foreign govemmrnt concerned to enter protect. . . . Whi the M u i u n  Gov- 
ernment m y  re fit m mnfirtte rated property righo of ih own citizem, such d o n  
is in equiy no jmtifiatim for the nmfietion of mch righh of Amerian citizens and 
doa not atop the Government of the United Stata from protecting on behalf of ih 
citizcnc agdon cunfiaatiou of their property." Mr. Polk, Acting Secretary of State to 
Ambmdor H a q  P. Fletcher, December 13,  1918, Fonx~cn R s u n o ~ c  OF m s  
U N ~ D  S T A ~  786-787 (1918) (U. S; Dept. State). See dm addres by Mr. Root, 
'The B b u  of Protccth to Citizea. Raiding Abroad," 4 Pnoc. Soc. INT. L 16 at 
21 (1910) ; dao x HYDIC, I ~ N A T I O N A L  LAW 466 (1922) j Note of Secretary Ha to 
Merim, August t2,.1938, 32 AM. J. INT. L SUPP. 191 (1938). 

l* "If it k urged that under the provitionr of the T r a y  of 1923 m coaatrned 
by this C o m m h i i  the claimant Hopkins enjopr both rights and remedia againat 
Merim which it withholds fmm ih  own citizem under its mndciprl la- the rnrwu 
is that it not infrequently hrppem that under the ruler of international law applied to 
controvucia of ur international aspect a nation is rqnired to pcmrd to diem brwdcr 
md more h i  matmat  than it accordr to ia own citizew under it, municipal law. 
The repom of decisions made by arbitral tribunals long prior to the Treaty of 1923 
amain many rraeh inrtmca. There i~ no ground to object that thii m m n h  to 1 

diihinat ion by a nation & u t  i a  own c i k  in favor of &ern. It is not 1 quation 
of d i i i u a t i o n ,  but r qneation of difference in their rupcctive rights md remedia. 
The citizcn~ of a nation may enjoy many righa which are withheld from aliens, and, 
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ounted to a discrimination against a state's own citizens and in favw 
of aliens. In the Robet-15 case the tribunal remarked: 

"Roberts was accorded the same treatment as that given to & 
other persons. . . . Facts with respect to equality of treatment of 
aliens and nationals may be important in determining the me& 
of a complaint of mistreatment of an alien. But such equality is 
not the ultimate test of the propriety of the acts of authoritis in . 
the light of international law. That test is, broadly speaking, 
whether aliens ye treared in accordance with ordinary standards 
of civilization."" 

Disregard of the Doctrine of EqwIity in M o ~ t  Cdses 
of DenW of Jwtice 

I t  is only in the matter of substantive law, when the daim is ad- 
vanced that particular rights, such as the right of property, may not 
be withdmwn from aliens, that the issue of equality seriously arises to 
challenge the daim that the international standard has been violated. 
Mexico in its notes of I 93 8 referred to its agricultural expropriations 
as "general and impersonaln in character, affecting "equally all the 
inhabitants of the country." There were various considerations, his- 
torical, legal, and convention& which militated against the uncom- 
pensated expropriation of American-owned agricultural lands, but in 
principle it is always difficult, though not impossible, to contind that a 
change in substantive national policy violates common international 
law. Such questions cannot be answered in the abstract. Few countries 
would concede that their substantive law or administration falls below 
a civilized standard. 

The bulk of the cases arise out of a denial of justice in the matter 
of procedure, some gross deficiency in the vindication and enforcement 

conrmdp, under international law dicns may enjoy righa and rcmedia which tbe 
nation doca not accord to ih own citizens." Hopkins (U. S.) v. Mexico, Mu. 21, 

1926, 1 OP~NIONS OP COMM~~~~ONEIIS,  GENERAL CLNMS ~ M H I E ~ I O N  (U. S. and MU- 
ico, 1923)~ 42 at 50-51 (1927) [hereinafter cited Op. Conun.1. See & Nrrz 
(U. S.) v. Mexico, I OP. GUM. 71 (0ct IS, 1926); Fadkner (U. S.) v. Mexico, 
ibid., 86 (Nov. 2, 1926). " Robem (U. S.) r. M e & ,  I OP. GWM. 100 at 105 (Nov. Z, 1926). In it) 
eue against Belgium before the Permrnent Coon of International Jdce, k n a n  a 
the Orrrr Chinn me,-HAGUE, PERM. CT. h. j., SKL, C, NO. 75, p. 41 et q. 
(Dec. 12, 1934)-the British Government adduced the Sicilian mlphw manopoly 
we,  the Uruguayan and Italian i~mrrnce monqmlia of 1911, and the well-lnm 
collection of opinions mlicited by Edouud a u n a  an the propriety of the I d ; m  
monopoly, practidy dl of which support the principle that the mae  sqart'ty of 
treatment of national and alien nin not be m5cient to utidy the i n t e r m t i d  mdv& 

of alien rights. A compt administration of justice, judiaal or admin- 
istrative, which is now more common than in the nineteenth century, 
gives rise to responsibility, regardless of the question whether nationals 
must submit to the same cormption. A perversion of justice by judges 
carrying out ti national policy and not applying impartially the rules of 
law, is especially reprehensible and excuses the resort to or exhaustion 
of local remedies. Bad faith cannot be tested by national stafidards; it 
invites a more general aiterion which international tribunals have not 
hesitated to invoke." The more extreme denials of justice will be 
iudged internationa1 delinquencies without reference to the question - - 
of equality." 

In  order to limit the international responsibility of the state, several - - 

attempts have been made by Latin ~merican countries to confine the 
term denial of justice by legislative definition to such matters a9 the 

la Sec r d & o  by Root, :'The Basis of Pmtection to Citizens Raiding Abroad," 
4 PRQC. AM, Soc INT. L 16 i t  2s (rgro): "in many m n t r i a  the cwra are not 
independenti the judga u e  rnaovable at will; t h q  are not mperior, u t h q  ought 
to h, to local prejndica and pamiom, and their orpniution d w  not afford to the 
forilgnu the same dcg~grc+ of impartiality which is accorded to citizens of the country, 
or which ir required by the common standard of jwtice obtaining thronghoot the 
civilized world." Accord: DWNN, THE PIOTEC~ON OP  NATION.^ 119 (1 932) ; Knhn, 
f'P~oteaion of Nationals Chuged with Crime Abtond," 31 Au. J. INT. L. 94 *t 96 
(1937); B R I I I I I . ~ ,  THE LAW OP NATIONS, 2d ed., 173 (1936). See slso Chattin 
(U. S.) r. Mexico, I OP. COYM. 422 at 441 (July 23, 1927) (Niehn'r opinion) ; 
Robem (U. S.) r. M d c q  ibid., IOO at 105 (Nw. 2, 1926). 

"Necr (U. S) r. Mexico, I OP. COMM. 71 rt 73 (OR. 15, 1926): 'the pr* 
priciy of govanmend XU #haold be put to the t a t  of international ~tmdudr." The 
tribond rddcd: "the treatment of an rlien, in order to constitute an intcrnationd 
dclinquenv, rhoold mount to m oatrage, to bad faith, to wilful neglect of duty, or to 
m inmfficimcy of governmental action KI f u  rhort of international rtandardr that e rey  
reuonable and imp.rtial mm d d  readily rccognize ia idenq." See & Garcia 
(Mexico) v. United State+ ibid., 163 at 169 (Dee. 3, 1926); Robem (U. S.) r. 
Mexi9 ibid., roo rt 105 (Nw. 12, 1926) ; Fabimi (Frince) v. VenuuCI., Dee. 
30, r896, 5 MOORE, Am.mn!m 4878 at 4893 (1898). See rlro casa d i r w d  in 
P R E E M ~ ,  THE 1 m ~ ~ n o n . u  R E T P ~ N ~ I B I L ~  OP  ST^ POI DENIAL OF J u m c ~  
543 et u?q. (1938). 

HUBEX, Rh-~nows B ~ A N N & ~  DAN' LA ZONE ESPAQNOI;B DU MOIOC 
54 (1915)~ after denying liability for the  act^ of individruh, added that "ratriction 
tho. attached to the right of Stata to intervene for the proteaion of their citizens 
umma that the general m i t y  in the a n t r y  of ruidcna dacl not W1 below a certain 
Icrd and thst at last their pm4an by the conm d w  not become purely illusory." 

In m r d  cam before the O e n d  Qaimt h m i n i o u J  United Suta  md 
Mexico, the Crca d i i d  a n d d m i & ~ t i o n  of justice "heh the standard prwcribcd 
by intanationzl law.'' Gttm (Merioo) V. United Statq I OP. COYY. 408 at 410 
(Jaly zr, 1pz7); tiffinnq (U. S.) r. Medoo, ibid., 131 (Nar. 16, xgz6): See 
natnuwr quotrnoua in FMIIBYAW, THE INTKRNAIIowAL R~WNUBILIII OF  STAT^ 
FOR DENIAL OP Jumca 560-562 (1938)~ from the decitions of other tribnnals. 
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to the erroneous inference that it is definite and definable: where, 
the variability of time, place and arcurnstance make it even less predz 
than the term ('due process of law," which has also with the passage of 
time added substantive content to its procedural controls. The inter- 
national standard is compounded of general principles recognized by , 
the domestic law of practically every civilized country, and it is not 
to be supposed that any normal state would repudiate it or, if able, fail 
to observe it. Referring to its procedural aspects, Mr. Root in Igro I 
characterized it as "a standard of justice, very simple, very fun&, ' 

mental, and of such general acceptance by all avilized countries as to ' 
form a part of the international law of the world."" 

While the standard is mild, flexible and variable according to &- 
cumstances, some attempt has been made to collate out of experiena a 
number of minimum rights which a11 states claiming membership & \ 
the family of nations may be required to accord. While not identi4 
with the unofficial "rights of man" which the Institute of Internad04 
Law hoped to exact from each state, the substantive content of &e 
standard nevertheless is assodated with certain elementary privileges of 
human existence which every state admitting aliens may be deemed 
to extend-mainly rights to life and the elementary liberties cop 
nected with the earning of a Living. How far these privileges may bc 
impaired or curtailed in the public interest must. be determined from 
case to case, and equality of sacrifice with nationals is naturally an im- 
portant test. As a rule, unjustified discrimination will be found an in- 
gredient in sustainable claims." 

I n  recent years the question whether the protection of private prop 
erty against confiscation is included within the minimum standard h 

" Cf. BATI) T n s  CANONE OF INTERNATION.G L*w 133 (1930). 
-Root, 'The Bvir of Protection to Citizens Raiding Abroad," 4' PROC. A u  

Soc. INT. L. 16 at 21 (1910), quoted in I HTDE, ~ ~ ~ A ~ O N A L  LAW 466, note 
z (1922). 

"In 1929 a conference wu held in Paris onda the aorpicu of the League d 
Nations to endeavor to work out a convention on the treatment of foreignen. Prep- 
tory Documents, L of N. 1929. I1 (C. I. T. E. I. C. 36.M.21); Draft Convention 
on the Treatment of Foreignen, L OF N. 1928. It (C. 174.M.53). The Convcntim 
broke down largely because many rtatu declined to commit thcmwlva to concede 
equality to foreignen. Cutler, T h e  Trunnent of Foreignen," 27 AM. J. INT. L 
225 (1933); Knhn, "The International b f e r e n c e  on the Treatment of F~reiguen,~ 
24 AM. J. INT. L 570 (1930). lntercrtingly, the Hague Codification Conference d 
1930 on raponribility of ltrtu broke doran largely because the majority of mta 
r e b d  to admit that equality of treatment utbfied in all ma the internat id 
standard. 

rise to much debate." Mexico openly asserted in its notes to the 
united States of August 3 and September 3, 1938, that there is no 
international obligation to make compensation for the expropriation of 
property, '(general and impersonal" in character, provided a social 

is served, and that its only duty in the premises arose under  can law. I n  the light of the recent invasions of the institution of 
property, in Russia, in the agrarian reforms of eastern Euro- 

pean countries, in article 297 of the Treaty of Vergilles, and in the 
many extensions of the police power, a few publicists, notably Sir John 
Fischer Williams, seem to support the Mexican view." T h e  great 
majority, however, rely on modern constitutions and treaties which still 
respect private property, permitting direct expropriation only against 

and regard the instances cited as aberrations not im- 
pairing the general principle." Perhaps it is dangerous to rely on any 
general principle for decision of a concrete case, but it can hardly be 
maintained that private property has lost all legal protection and that 
the state can confiscate at  its pleasure. But how far it may go will have 

THE M ~ C A N  EXPROPRIATIONS IN INTXRNA~ONAL LAW, memorandum 
acd in Department of State, Oaobu 111 1938, pp. I03-%30. 

"William, "lnternationd Law and the Property of Aliens," 9 Bnmnr YEAR 
~~r OF I-RNATIONAL LAW I (1928); M A R B L ~ ~ ,  D m  ~ u ~ i u ~ t c n - ~ s c ~ ~ n c n e  
O ~ ~ A - N ~ E I T  WR DHU GXMIIICHTXN S C X I E ~ E R I C H T  WND o m  v6nellauxo 
(rgr8); dm in 3 H A ~ H E K  UND ~ U P P ,  W~RTERBUCH DET V~LKERRPCHTI WND 

D= DIPLOMA~B 810 (1929). Cf. I OPPENRX\M, ~NTXRXATI0~AL LAW, 5th ed,  by 
hatupacht, 283-285 (1937) (partial caapcnr*ion neccury). 

PChorz6w arc, HAGUE PBIY. CT. INT. J. SEIL A, NO. 7, pp. 21-22 (May 
q, 1926). immunity from confuotion deemed a pm of the "racptcd principle of 
int-tional law.'' Peter P i m i n y  Unirenity (Hnnguy) T. C z a b d m k i i  
PERM. CT. INT. J7 SXR. A/Bl NO. 61 (k 151 1933). Judge Rokn F ~ c y  (%W- 
tnd) in the arc b e t w e e n h m y  and Rumnniq Septcmbcr 27, 1928, held thrt the 
Urapea of private property and rated righa of diem k onmntaubly a part of the 
g m d  principles admitted by the h w  of nrtionr." 3 R m  ax Dmrr h m m n o w r u .  
(Gqrrdc&) 3-58 (1929). Sec British ObKNationr in Pormg~~ae e+tionc of 
relipotu properties, quoted in Frchiri, '%propriadm and I n t ~ t i o d  Law,'' 6 
BnITSX YEAR BOOK OF INTXRNATIONAI. L*w I59 It 168 (1925). Aho Flchifi, 
"Internatid Law and the Property of Alien,," l o  Bmmn Y w  BOOK OP I-- 
NATIONAL LAW 12 It 38 (1939) i Shafddt (U. S.) l'. Gmtcmak 1931, U. S. DSPT. 
h ~ q  A w n o ~  SER NO. 3 (1932) i ~ I N B A C H ~  U-CXCXCE~~ m~ INTER- 

NATIONALEN FRXMDENRECHT 90, note (1931); 34 REP. ISI.  L h N .  248 (1926); 
Verdroa, "R&gla GCnCrrla dn Dmit I n t u n a t i d  de t Paiqn 30 ACADBMIX ox  
h 0 l T  INTJZRNAT~ONAL, RXCUEIL DET COWM 271 at 4 2  (1929); V C I h ,  '%l 

Rkglu I n t m u t i o d u  b c e t n a n t  k Traitanent d u  Etnngm," 37 ibid. 327 at 330, 
359 (1931); Kaeckcnbtak, T h e  Protection of Vatcd Righa in Intanad& Law," 
I7 B*m= %OK OF INTBIUA~ONAL h V  16 (1936). 
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refusal of access to the courts and the discriminatory refusal to exercise 
jurisdiction such as nationals enjoy, and to overlook as immaterial 
local bias the nature and integrity of the judiaal machinery and its 
conformity with elementary principles of justice. This was the sub- 
stance of the Guerrero Report to the Codification Conference of 1930.'" 
International tribunals and Foreign Offices have not consented to su& 
limitations of international responsibility. 

It is thus apparent" that both in its substantive and procedural a s  
peas international law, as evidenced by diplomatic practice and atbitral 
decision, has established the existence of an international minimum stand- 

wBorchard, "The Law of Rcrponsibiliy of Stata for Damqe Done in Their 
Territory to the Penon or Proprty of Foreignen," 23 AM. J. Im:  L. SPECIAL SupI. 
(Part 11) 175, 219 (1929); Guerrerq URepon of Subcommittee," Annu to Qucc 
tionnaire No. 4, L. 01. N. 1927. V (C. 196.M.70), p. 92 at 100; Borchard, 
sponaibility of Strta for Damage Done in Their Territoricr to the Perron or P r q p e ~  
of Foreignen," 20 AM. I. INT. L 718 (1026). .- . ,  , 

Beside the caaa referred to, r e  the report of the international conference at 
Parig On the WetUl~nt of diem, 25 REVUE DE DROIT INTBRNATIoN*L P R I V ~  218 
(1930): 'Without doubt it ir rcxognizcd todq in dl civilized ttatcr that the vutUlrnt 
of diem ir subject to a certain ltrndard of international law whose violation may give 
riae to diplomadc action of governmenu." Also the following pubticid SceUe, in I 

REWE DB DROIT INTERNATIONAL (Lapradelle) X I  16 (1927): "The Permanent 
Court of Intemtiond Jwtice ha held that aliens have the right to a treatment bena 
than nation& whenever nationat are treated contrary to [international] common 
Iaw." Kaufmann, "Dcr angarirch-miniache Streit fiber die rumini~che Agrarrefom vor 
dem Vi3lkerbundsrate," ( t q r l l  ZEIT~CKRI~C POX 0rn~cn.r 12+3 at 12b0, and in 
!is brief before the Permanent Court, HACUE, PERM. CT. INT. J, SER C., NO. 11, 
343 at 412 (1926): 'Whenever internal Lw with ropcct to diem is found Mow the 
rquirementa of the intuaationr2 rundud, notably if there ir r denid of jluticc, the 
dicn has even a right to treatment tuprior to that which internal law amr& n a d o d n  
Al put by STSINEACH, UHTBR.UUCX¶UNCEN ZVM INTERNATIONALEN FREMDXNIXC~ 
80 (1931), the *te only then mew the rqoiremcntr of international L a  in panting 
q d i t y  to netionah and aliens whm the treatment of notion& wrropanA to the 
measures which intvnational law rquira. In rupport of this view, he cita m mi& by 
BarthUnny, 2 C ~ u r a r  CJLLJSIFIW 314 (1929); a h  Anzilotti, Richter and a m i d .  

Other anthon who nuuin thoc v i m  are: I HYDE, INTERNA~oNU LW 
48 266-267 (1922); Dunn, "lntunrtionil Law and Private Property Righq" 
Cor.. L REV. 166 at 175 (1928); 1 Accro~r, T~L~TADO DE oraatm INTERNACION~ 

PURLICO 335-336 (1933); 8 LI'RADELLE, R ~ P E R ~ O I R E  DE DROIT IN~BRNA~ONU,  
"Emnger," (Baadevant), ff 7-x, 303 et q. (1930) i I M~LLER, INTERN~IONAL 
LAW IN PEACE AND WAR, tradated from Daniah by H. M. Prrtt, 133, 148 (193~);  
Witenberg, "La protection de Ir pmptiCtC immobiic?re d u  Ctrangcn," 55 J. nu D R ~  
I-NA~ONG ( c h e t )  566 (1928); HALL, INTSRNATIONAL LAW, 8th ed., by 
IIigginr, 59-60 (1924)g Leibbolz, ''Da Verbot der WiWfr und'da E r n e - i ,  
brauchu in Vnlkc~rcchtliehtcn Vcrkehr d u  Sunen," I Z E I ~ C A R I P ~  FUR AWN- 

D15C:HW BFPBWTLICWE~ R ~ T  VND V~LICERRECHT, Pt. I, P. 77 at 97-99 (192~) ;  

to which all civilized states are required to conform under penalty 
of responsibility. Even Latin American authors sustain this view." 

But the existence of the standard and its service as a aiterion of 
international responsibility in specific instances by no means gives us 

definition of its content. Frequent reference to it may easily give risc 

@ 111 H A ~ C H B K  VND STRUPP, W~RTBRBUCW DES V ~ L K E R R S C ~ ~ ~ ~  UND D E I  

D I P ~ J M A ~ E  821 (1924) 8 SI'RUPP, DM V~LKERRECUTLICHE DELI- 118 (1920) 
(3  HANDEVCU DIU VSLKERRECH~, PL 3) ;  TRIEPEL, MLKERPECHT VND LANPBT 
~ C H T  930 (1907). ~ V A C W E R I ,  CORY) DI D I R I T ~  ImRNhnoNALB, 36 ed., 334 
(1934); I FAUCHILX.~, TRAI'l% LIE DROIT ~ N T E R N A T ~ o N A L  PVEI,lc. 1, 928 
(jgzz) ; DECENCIBRS-FERRANDI* LA RESPONSABIL~ wmwA-raonm.x ~ g l  ETAS 
r v  (rozci~ B R ~ . I B ~ ~ .  THE LAW OF NATIONS, 2d ed., 172 (1936). 

- - . .--, .-. . . 

INTERNATIONAL MODERNS 52, 54-55 (1936): "h no may d i m  & i  more righu 

t)un unlm the country in which they raide d a r  not anure to in inbabiung 
:n ocrnunent faahion. the minimum of righn to which Article z ~ ( b )  and Artides z? -. . ... ,-- 
md z9 refer" (Artid; 30). Anide z$(b) provida that riatea mnrr maintain a pofitid 
md legal orpization which permits dl p e m ~  raiding on their territory to u u c i u  
their rigbo md enjoy adva~tagu which the sentiment of i n t e n n t i d  j d e c  
impwu on dl civilized people. A d d e  28 providu that every state mwt ymre to e v q  
individual on in terrimry the full md entire protmion of the right to life, liberty, md 
om- without dhdnction of nationality, race, lanpge,  or religion. h i &  29 

for the free exmk of dl faiths, etc. 
While these pmvticmc may to m e  extent be deemed aspiratioor, thrg indicate 

that the author ppprora the minimum standard. See alu, the AMERICAN I N ~ N T B  OF 
I ~ R N A ~ I O N A ~  LAW, CODIPICA~ON OF AMERICAN INTERNA~ONAL L*W, P r ~ j ~ f t l  
rs and 16 (1925)~ which aubliih that uch Government u obligtd to maintain 
"internal order and govcmmcntd ~ b i y  inditpenuble to cimpliancs with its inter- 
d o n 4  obliptionr," probably an ucarive rqnirement, and that they only are 
rcqmuihle when they have nM "maintained order in the interior" or hare k n  
"negligent in the mpprcrion of am which dirtnrb that order," or b v e  mined to 
take "ruonable prccaudm to avoid" injuria to diem. In "Diplmstic Pmte~tion~' 
(project n a  16, ibid.), the American Institute atabfiahed that d i m  annot claim 
more Uobligatiops and sbpo~ibii ty" than are conceded to nation& in ''the ma- 
stitutiarr, laws and tmatia in forcr" But diplomatic pmtstion is permined when 
there has been a "denial of jartia by thae authoritia, nndne dday or violation of 
the principlu of international law." 

In 1933, the American Institute submitted to the Montevideo Conference the 
following uticle: "The jnrirdicdon of Stater, within l b i o  of the national t e r r i q ,  
enen& to I the 'tnhabiunh The inhrbitaziq nation& md diem, enjoy r tingle p m  
teetion as the ~ 6 4  lswr and authorida provide. Alien# annot demand righa dif- 
ferent or more enenddl than the righn of n d o n l .  [Thii] equal protection must 
mure n s t i d  .ad d i m  the minimpm [of righa] exacted by internationrl law." Sne 
ah r R a  MORENO, ~ C C I O N E ,  DS DEIBO~O ~NR~NATIONAL PUIILICO 238, 560 
(1934); x ACUOLT, Turm Da DI- ~WTIIU(AnoN& rwua, 268 (1933). 

MAURTUA md Scolr, R s r P o ~ a s ~ ~ m  OF STATES, 45 (1930): 'Them h r 
minimum juridical atandvd i m p 4  by human dril'zadon, without which neither the 
&ena of the State u a lbvereip enti7 nor that of the internationd communitp 
could be am~ivcd!' a Uwn, ~NTEXNA~ONAI .  PUBLICO, 2d ed., %a& 
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to be determined from case to case. The doctrine of vested rightr 4 
pencis on so many variables that prediction is hazardous.'' 

On the procedural side, we are perhaps in less doubt of the conh 
of the standard, although we must still be satisfied with general ph 
ciples, Fair courts, readily open to aliens, administering justice h o w  

Yl impartially, without bias or politid control, seem essentials of itter. 
national due process. While the details of procedure 

9 considerably from country to country, certain essential elements of 
fPL trtl and objective justice are required of all systems. I t  is pro&l, 
less di5cuit to apply than to define these prinaples, and we have ip 
their application the aid of innumerable precedents from internatioa 
pmdce. In spite of the legislative effort stricdy to narrow the a 
ception of denial of justice and the privilege of diplomatic interpositiO, 
few foreign countries have been willing to abandon their nationals to 
the arbitrariness of corrupt courts or administrative bodies. 

I t  is well that this is so. Notwithstanding the determined effort 
several countries to make equality the final test of international respop 
sibiity, it is doubtful whether even the Montevideo Convention a 
be given such an interpretation. For some Latin American count& 
this endeavor is part of the general campaign' to get rid of diploma& 
protection. It might be called an exemplification of the Cdvo Clause, 
a Mexican author has recently baptized it as the Cardenas Dodrin~* 
What it means is a repudiation of international law, a claim for the 
supremacy of local law over international law, a denial that local law 
and arbitrariness may be limited by international requirements. 10 
d o n  docs not raise the prestige of the countries who advance it, but 
on the contrary creates suspiaon. As already obsuved, few if pag 
countries are now the victims of unjustified diplomatic interpasitim 
on behalf: of foreign claimants; indeed, much is now tolerated which 
even ten years ago would have eliated forceful action. Countries thzt 
seek to escape international responsibility by maintaining that thq 
have no or few obligations with respect to aliens neither win respect 
for their sovereignty nor awaken that confidence which is reflected in 

=Cf. the ucJlent article of Dunn, "International Law and Private Proper? 
Rights," 28 COL L. REV. 166 (1928). 

'O M m w u ,  LA D ~ A  CARDENM 78 (1939). It is partly erprared aa foIIm: 
The national who migram abraad [the alien] permanently or tempom* mw 
accept the loEll law u if he were a national and must abandon any righa attached to 
alienage, including diplwatic protection. 

lor* investment. Strong powers, able to make demwds for un- 
~ t d  wexeignty, refrain from so doing and submit frequently to 
dmt ion  and the test of international law. With the current general 
dirrpprovd of the use of force in the colledon of daimq there is no 
e n  why weaker states cannot entrust their complaints and defensa . ,he test of law. The intermtianal standard restricts their freedom 
but vsy slightly. A voluntary conformity to the standard and to the 
,,,js of internatiod law and practice which it embodia would be 
me in the long run than the ill-will and lack of confidence 
No& by unsuccesfd revolt against the standard and by a professed 
dam from the restraints on arbitrariness hitherto associated with 
;O&ational law. 
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