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nomics, Rutgers University. New York:
Prentice-Hall. 1939. Pp. xiii, 329. $3.50. ~
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See Criminal Law and Criminology.
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AMERICANS IN THE MAKING; The Nat.
wral History of the Asimilation of Immi-
grants, (The Century Social Science Series,)
By William Carlson Smith—Professor of
Sociology, Linfield College; author, “The
Ao Naga Tribe of Assamy A Study in Eth-
nology,” etc. New York: D. Appleton-
Century Co. 1939. Pp. xvii, 454. $3.75. ~
The problem is, so far as possible, presented
from the point of view of the immigrant
himself. )

Financine ECONOMIC SECURITY IN THE
UNITED StaTES. By William Withers—As-
sistant Professor of Economics, Queens Col-
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Columbia University Press. 1939. Pp. x, 310.
$2.75. ~ A review of relief finance since
1933, a discussion of economic effects, and
an outline of a future program entailing
greater expenditures,

OLD-Act SECURITY; Social and Financial
Trends. A Report prepared for the Commit-
tee on Social Security by Margaret Grant.
New York: Social Science Research Council,
230 Park Avenue. 1939. Pp. xiii, 261. $2.50.

.~ An analysis of the insurance experience
of Germany, Great Britain, Czechoslovakia
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Britain, New Zealand and Avustralia, with
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SoCIAL SECURITY AND Pav.soLlL Tax
Accounting. By J. F. Sherwood—Certi-
fied Public Accountant, formerly instructor

_ of Taxation, Univenity of Cincinnati; and
John A. Pendery—Lecturer, University of
Cincinnati. Cincinnati: South-Western Pub.
Co. 1939. Pp. 256. $2.60. ~ Lectures and
practical problems; looseleaf.
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author, “Psychology: Science or Supers.
tion?” etc. New Haven, Conn.: Yale Uni.
venity Press. 1939. Pp. ix, jeq. gy, .
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under which its employees woik, and the
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Brude, Certified Public Accountant, My,
neapolis, Minn.: Brude Sales Co. 1939. Pp
254. $7.50 ($4 in groups of 10 or mnre);
teacher’s key, $3. ~ A loose-leaf workbook
in 60 lessons, giving practical drills in ip.
dividual, partnership, corporation and fidy.
ciary returns,

INCOME TAX IN THE NAPOLEONIC Wang,
(Cambridge Studies in Economic History,)
By Arthur Hope-Jones—Fellow of Chriss
College, Cambridge. Cambridge at the Upi.
versity Press. New York: The Macmillag
Co. 1939. Pp. xi, 145. $2.25.

Tue Trenp orF Tax DiriNguency,
1930--1938; Cities over 50,000 Population,

By Frederick L. Bird, New York: Dun & .

Bradstreet, Municipal Service Dept.,, 290
Broadway. 1939. Pp. 33.

TRADE RESTRAINTS

CHAIN STORES AND LEGISLATION, (The
Reference Shelf, Vol. 12, No. 7.) Compiled
and edited by Daniel Bloomfield—Manager,
Retail Trade Board, Boston Chamber of
Commerce; authot, “Trends in Retail Dis-
tribution,” “Chain Stores,” etc. New York:
H. W. Wilson Co- 1939. Pp. ix, 466. $1.25.
~ A collection of articles,

UNITED STATES
See Governmant and Politics.

WAR
WarrARE: The Relation of War to So-
ciety. By Ludwig Reww—veteran of two
wars. Translated by Edward Fitcgerald.
New York: Oxford University Press. 1939,
Pp. 176, $2.50. ~ The natural history of
warfare from clamical antiquity to the pres.
‘ent—war aims, war economy, military and
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THE “MINIMUM STANDARD” OF THE TREATMENT
OF ALIENS*

Edwin Borchard T

i of August 3, 1938, the Mexican Government, by_ its
INMlitrsxisrtl::eof Forfiugn ‘i’ﬁa;.i?':s;, contested. the right of the Un}ted
States to demand compensation for the agricultural lands of American
ditizens expropriated by Mexico since 1927. IF asserted that the coun-
tries of this continent have vigorously maintained

« rinciple of equality between nationals and foreigners, con-
siﬁ‘:ﬁ‘:xg thgt the f?)rcig?cr who voluntarily moves to a country

.. in search of a personal benefit, accepts in advance, together
with the advantages which he is going to enjoy, the risks to whn;lcll
he may find himself exposed. It would be unjust that he shou
aspire to a privileged position safe from any risk, but availing him-
self, on the other hand, of the effort of the nationals which must
be to the benefit of the collectivity.”*

The Mexican Minister of Foreign Affairs then invgkcd article 9 of
the Convention on the Rights and Duties of States signed at Monte-
video, 1933, which provides for compl?tc jurisdiction of states within
their national territory over all inhabitants, to the effect that

“nationals and foreigners are under the same protection of the
law and the national authorities, and foreigners may not clax’n;r:
rights other than or more extensive than those of nationals.

. . . . Law
ision of ddress made before the ‘American Society c_;f lnten_\ptxonal y
rq.arix:'t:lt‘le ‘;:l;:rtob; ';):rmi;:)n from the Proceedings of the American Society of Inter-
1 B d. . .
mm"‘l‘dﬂ[‘o:c‘?ti:?gofesor of Law, Yale Univenity Law School; A.B.., Ph.D., Co‘lum- ]
bia; LL.B., New York Law School; LL.D. (Hon.), Berll_n .I_va_emty; lu,thor, De-
c]a;atory judgmenu" (1934), “Govcmmcnu.l. Respansibility in Tort” (1928),
“Neutrality” (1937), ete., and numerous articles in legal periodicals.—E4.
1The entire correspondence is printed in 32 Au. J. Int. L. Supe. 181-207
8). The above quotation is at page 188. .
(!93’)U. S.eDzrr. State, Treary Ser. No. 881 (1935).
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Secretary Hull in his reply of August 22nd paid tribute to the
doctrine of equality but contended that it “invariably referred to
cquality in lawful rights of the person’and to protection in exercising
such lawful rights.” * He then expressed surprise at Mexico’s announce..
ment of the “astonishing theory” that this beneficent principle of
equality should be invoked not “to protect both human and property
rights” but to deprive and strip “individuals of their conceded rights »
He denied that this was permissible because Mexican nationals were
also despoiled. As to exposure to the same risks and the clajm that
aliens enjoy a privileged position by seeking to escape confiscation,
Secretary Hull maintained that the Mexican doctrine of risk

“presupposes the maintenance of law and order consistent with
principles of international law; that is to say, when aliens are
admitted into a country the country is obligated to accord them
that degree of protection of life and property consistent with the
standards of justice recognized by the law of nations,”*

He denied that this was a claim of special privilege in contravention of
the Montevideo treaty and maintained that confiscation could not be
excused by the “inapplicable doctrine of equality.”

During the meeting of the Committee of Experts for the Codi-
fication of International Law at Lima, Mr. Cruchaga Ossa of Chile
contended that article 9 of the Montevideo Convention on the Rights
and Duties of States® made the equality of rights the maximum that
could be claimed by any alien. He denied the existence of any “mini-
mum standard” for the treatment of aliens; but remarked that even if
there were one recognized in Europe the countries on this continent
had in the first, second, fifth and seventh Inter-American Conferences
committed themselves to the doctrine of absolute equality, which hence-
forth constituted the rule of law in the Americas. Although Chile had
in 1930 conceded that a denial of justice gave a foreign government a
privilege of intervening diplomatically on behalf of its nationals, Mr,
Cruchaga in 1938 was driven by the logic of his own position to dispute
the possibility of invoking diplomatic protection against denials of

* 32 Au. J. Inr. L. Surr, 198 (1938).

4 Ibid.

®The United States made a long reservation to this convention, reserving its
rights under international law. U. S. Dept, State, Treaty Ser. No. 881 ( 1935). The
reservation was not referred to by Mr. Hull in his reply of August 22, 1938. 32 Am,
J. InT. L. Supr. 191 (1938). .

justicc,
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19

i joy i ber 10, 1938,
ationals could not enjoy it.* On Septembs ) 1
id :tc ?;Jrs;crxlms of Mexico attacked the whole conception of diplo-
Px::c ;rotcction as an impairment of national sovereignty.
m

Sosrce of the Rights of Aliens

itions require us to re-examine the whole structure of
. Th:is:nslo ?:w. 1f iiqis true that the doctrine of equality is the 'ﬁnn:i
mtcm; international responsibility, then the source of internatio
e o ibility lies in municipal law. Only when a state dt':mes equality,
F ot national responsibility be asserted. Although thxs_would seem
i mtcrdic‘t the rule that a state’s international obligations are de-
- co_n:::b international law, anything in its municipal law to the con-
g twi};hstanding,' the growing spirit of nationalism, whxcl'\ La.tx.n
Kart}:’ril:;n countries have not escaped, and the memory of past imposi-
d::;s have persuaded some of their putflicists and statesmen tobadvomtc
the suppression of diplomati? protection by C?lv? da\;si;, zlm a;—
sumed automatic mationalization xf. not naturallzanondo ] lef _1csnt,i Y
tricted statutory or treaty definitions of the term denia 01' Juf ce
ar;Sd now finally by the contention that the doctrine of equality fore-
i i ection. -
dos?na;ltls ?\lgtl: I:fa hSi:gtl::or:lber 2, 1938, Mexico insistcd tha't n}ufucxpal
Jaw, not international law, was the source of the n.ghts of md:iv‘gu;;ls;
inci’uding aliens, and cited Oppenheim in support.” It contended tha

¢ ‘Committec of Experts’ at the Lima Con'ferel_tce," 33 Am,
J l;fnth;g; a:r:;&ns (1939). See the argument for equality in Yiéres, Lz
P"“i‘é'é'?ﬁi’i‘iu'.il;'.’?ﬁ?ﬁfﬁaom Law, 5th ed,, by Lauterpacht, 283 S 937):
“It § v;ell-cmblished p'rinciple that a State cannot invoke i maunicipal legislation a
mwnt e for avoiding its international cbligations. For ementially the same ra-on‘ha
2 . “cha ed with a breach of its international .oblxgat.mm with 'rcgzrd to ;
o mf a!ireg cannot validly plead that according to its M_umcxp‘al Law an
uuuPentho ct c::: tained of does not involve discrimination against aliens as com-
P ed with ‘tional-.PTh'u applies in particular to the question of th.e treatment of the
pared Wlt:l :l:em. It has been repeatedly laid down th‘zt the_re exists in this m:;:r
2 minimzm standard of dvi}iut?o?, a’:\d that 3 State which fails to medsure up to that
mndz.rd inéu“n mtern:;:;:!ﬂh;? ‘:uz::mnmittce,” Annex to Questionnaire N?.- 4 L. or
N 192.5;e v (m.MJO), p. 100, The Report is di:cuned”by Borchard, "I'heo:t;-
cai Ay ecn of the International Rapoﬁsiblllty of States,” 1 anncnn:rrzs ;
mn.iul:mcum SFFENTLICHES RECHT UND VOLKERRECHT, pt. I, p. 223 &t 2 )
o (1929, 8), citing 1 OreENEEIM, INTERMA-
3 uep. 204~20§ (1938), citing y
. 3;.4:'“'5{}; m bI;Isaut:rptcht 508-509 (1937). See also Monnot (U. 8.) v.
;l::e;:eh, f’ebmary 17, 1903, RALSTON, VENEZUELAN ARBITRATIONS OF 1903, P.
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expropriation without compensation was in line with the “standards of
international law in accordance with the evolution which the trag;.
tional concepts of that law have necessarily undergone.”* Without
now entering upon the specific question whether international lay
protects against uncompensated expropriation, it may be agreed that the
so-called “rights of man” are not a product of international law and
that the primary source of the alien’s rights is municipal law. But the
argument overlooks the fact that treaty and custom have in the course
of the eighteenth and nineteenth centuries placed limitations on the
arbitrary power of a state to deprive aliens of elementary rights, and
that international tribunals enforce these claims. This is a body of
law which can be disregarded by a state only at the peril of internationa)
responsibility, and while fashioned empirically it operates as 2 check op
arbitrariness. Like the common law, it has grown interstitially from
case to case. Thus, while equality is the ultimate that the alien may
ask of municipal law, which is by no means bound to grant equality, the
body of international law developed by diplomatic practice and arbitra)
decision, indefinite as it may be, represents the minimum which each
state must accord the alien whom it admits. Whether called the funda-
mental, natural, or inherent rights of humanity or of man or of the
alien, this minimum has acquired 2 permanent place in the protective
ambit of international forums.

Growth and Function of International Law

But international law has not only been woven from the approved
practice of states in their diplomatic intercourse and from the decisions
of arbitral tribunals. It is also composed of the uniform practices of the
civilized states of the western world who gave birth and nourishment
to international law. Long before article 38 of the Statute of the Per-
manent Court of International Justice made the “general principles

171 (1904) [8. Doc. 316, 58th Cong., 2d sess. (1904)]; Smith (U. 8.) v. Mexico,
April 11, 1839, 4 MoorE, ArsiTraTIONs 3374 (1898); Lewis (Gt. Brit.) v. United
States, May 8, 1871, 3 ibid,, 3019; Only Son (U. 8.) v. Great Britain, February 8,
1853, 4 ibid., 3404. See also STENBACH, UNTERSUCHUNGEN ZUM INTERNATIONALEN
FreEMpENRECHT 9O, note (1931). )

10 32 Am. J. InT. L. Surp. 202 (1938).

12 Cf. Declaration of the Rights of Man, adopted by the Institute of International
Law at its Briarcliff meeting, 1929, 24 Am. J. Int. L. 560 (1930); Kanfmann,
“Régles Générales du Droit de la Paix,” 54 Acapfmik pe Drorr INTERNATIONAL,
RecuriL pes Cours 313 at 427 (1935), where they are called the fundamental
rights of aliens; bibliography in 1 OrpENHEM, INTERNATIONAL Law, sth ed., by
Lauterpacht, 510, note (1937). .

[ Vol 38
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of law recognized by civilized states” a source of common international
Jaw, foreign offices and arbitral tribunals had relied on such general

rinciples to work out a loose minimum which they applied constantly
in interstate practice. For example, the doctrine nulls poens sine lege
is accepted by common practice as a fundamental right of the alien, and
the professed revolutionary departure from this principle by certain
states would, if applied to aliens, meet with strong resistance. The
disability of the alien to claim political rights and his immunity from
military service and other political obligations have now a stronger
source than the statutes or treaties in which these disabilities and privi-
Jeges were orginally recorded. They now rest on common law. In
most states, the elementary private rights of life, liberty and property,
within their well-recognized and increasing limitations, are not denied
to aliens any more than they are to nationals. '

When, then, in particular cases they are withheld by administrative
action in spite of the constitution or law, the international claim would
rest on the state’s violation of its own law and not on the minimum
standard. It is well known that aliens may be denied numerous privi-

 leges, such as the ownership of real property and engagement in cer-

tain occupations, and may be restricted in other respects by municipal
law. Yet the alien must enjoy police and judicial protection for such
rights as the local law grants and its arbitrary refusal is 2 denial of
justice. Bad faith, fraud, outrage resulting in injury, cannot be de-
fended on the ground that it is a custom of the country to which
nationals must also submit. The helpless position of the alien in the
Roman law and through the Middle Ages has undergone a change
with the growth of the national state and the migration of men. The
unlimited power of spoliation has been- subjected to the control of
international law. Who can deny that this has been an advantage to
the world? .

Indeed, the limitations on arbitrariness have exerted a useful in-
fluence on municipal law, and these in civilized states have operated to
the benefit of all men. Due process of law has been to some extent inter-
nationalized by the fact that international tribunals have drawn on the
mores of the average and not of the crudest municipal practice. While
at times diplomatic protection in the hands of dominant powers has
oppressed weak states, I venture to say that the shoc is now on the
other foot. Indeed, the effect of international adjudication, the growth
of nationalism, the movements for codification, the greater tolerance
of sodial experimentation have encouraged weak states to invoke their
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national sovereignty either to escape the restrictions of internationg]
law, or to maintain that international law has changed content so as to
support what it once disapproved.™

The Docirine of Equality

The states of Latin America lay claim to a peculiar virtue in placing
the alien on a footing of civil equality with the national. This provision
was first introduced into modern civil codes by Andrés Bello, the
famous Venezuelan who in 1855 drafted the Chilean Civil Code. In
granting such equality, they go beyond the requirements of interna-
tional law. But in so doing they cannot, as some profess, escape the
obligations of international law. And the civil equality, even if it were
in practice granted as written, is a very limited one and hardly dif-
ferent from that accorded by most western states. Most impositions and
discriminations come from public law and administrative encroach-
ments. If these could freely be perpetrated, and if the fact that na-
tionals are also spoliated or prejudiced were an adequate defense, the
state would escape the control of international law, and that .in effect
is the implied purpose of the argument. Mexico, in its note of Septem-
ber 2, 1938, frankly contended that the equality of treatment was not
established “to protect the rights of foreigners against the state,” but,
on the contrary, to defend “weak states against the unjustified pre-
tension of foreigners who, alleging supposed international laws, de-
manded a privileged position.”** But what of justified pretensions?
The doctrine of equality as the final test of international obligations
is thus in effect a repudiation of the many decisions of international
tribunals which establish such obligations as a rule of international law.

And yet the campaign for equality as the final test is unrelenting.

"At the Hague Codification Conference, Dr. C. C. Wu of China made

12 If there were no force in international law to insure respect for the rights of
aliens, and if it had no sut ive , the Per Court of International
Justice would have been wrong in amerting the existence of a common or generally
accepted international law respecting the treatment of aliens, applicable to them
despite municipal legislation. Hacue, Perm, Cr. Int, ], SER. A, No. 7, pp. 23,
23 (May 25, 1926). The Treaty of Lausanne of 1923 provides that citizens of the
allied powers shall be treated in accordance with “modern” or “ordinary” international
law. Art. 2, 18 Am. J. InT. L. Surr. 68 (1924). The treaty between the United States
and Germany, 1923, provides that nationals of cach country shall be treated by the other
with “that degree of protection that is required by international law.” Art. 1, 20 Ax, J.
Int, L. Suer. § (1926). Sce Frerman, THE INTERNaTIONAL RsronsmBiLiTr or
STaTEs FOR DENiaL oF Jusmice 502 et seq. (1938), an excellent summary of the
evid on the dard.

% 32 Am, J. Int. L. Surp. 205 (1938).

the plausible argument that when a foreigner comes to a country he
must be prepared for all the local conditions, political and physical,
a5 he is prepared for the weather. He must take what he finds and
cannot complain of a defective or corrupt administration any more than
nationals can. Seventeen countries, mainly the lesser states, supported
this argument, although it was restricted to the remedies available to
injured aliens. Twenty-one countries, including all the great powers
represented, opposed it as contrary to international law, and on that
issue the projected draft of a convention fell to pieces. As in other cases,
those who are opposed to prevailing rules of international law avail
themselves of a codification conference to endeavor to break down
rules of law that conflict with their interests. Sovereignty is more emo-
tionally invoked by the less mature than by older states, These weaker
countries often disregard the rule, axiomatic in fact, that a state claiming
the privileges of international law must comply with its duties, or deny
that there is any duty to establish any degree or standard of organiza-
tion or perform any normal obligations with respect to aliens. All
such requirements are deemed to impose upon them some external
standard as a condition of statehood and this they resent. They thus
claim that the test of their responsibility for injuries is purely domestic
and that if nationals are despoiled aliens will also have to submit,
Otherwise they maintain the alien would be to them a source of danger.
They wish to be the exclusive judges of their conduct toward all
inhabitants, including aliens. :

Up to a certain point, we might agree. For nearly all purposes,
equality of treatment with nationals would satisfy international law
requirements. Most states comply with that vague minimum which has
been posited as indispensable to an admissible state. Equality then
grants more than the alien or his government can ordinarily ask, for
in the absernce of treaty there is no rule prohibiting certain discrimina-
tions against aliens. But in spite of and beyond equality, there is a
margin of fundamental privileges and immunities which cannot be
transgressed without responsibility under international law. While it is
inaccurate to assume that this collection of “fundamental” rights is
claimable by all individuals against any state, they are claimable on the
alien’s behalf by his own state, as yet the only authorized vindicator
of local rights improperly denied; for their observance a state is re-
sponsible even if nationals have no redress.

TrEATMENT OF ALIENS 451
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Reasons Why E qualivy is Insufficient

" The doctrine of equality has therefore little or no relation to the
minimum which practice has established. If it delimited the interna-
tional minimum, as it does the local maximum, municipal law would
replace international law as the test of international responsibility,
International tribunals seek their criteria of responsibility not merely
in municipal law but in common experience rooted in the mores of the
time. In the nincteenth and early twentieth centuries these were found
in constitutions which placed the individual on a high plane of protec-
tion in his relations with the state. It is possible that the retrogressions
of the twenticth century will create new mores which will disregard
the rights of the individual, deny him all protection against the group
and possibly even subordinate international law to the sovereign state,
That will require something of a revolution in thought and law. But
only then will we have reached the stage where the doctrine of equal-
ity will have become the final test of state responsibility. Until that
time, we are warranted in assuming that the common practice of western
civilization still respects the elementary rights which we have come

to associate with the modern world and enlightened civilization and that .

the decisions of international tribunals which reflect these mores are to
be deemed law. No single state or even group of states can resign from
that law. .
The doctrine of absolute equality—more theoretical than actual—
is therefore- incompatible with the supremacy of international law.

The fact is that no state grants absolute equality or is bound to grant '
it. It may even discriminate between aliens, nationals of different states,
¢.g., as the United States does through treaty in the matter of the
ownership of real property in this country. While states naturally desire

- a free hand in dealing with all their inhabitants and while it is probably
embarrassing to be restrained by treaty or international law in perpe-
trating excesses, this is one of the conditions of international intercourse. -

Contrary to the common view, the United States and other strong states -

probably ‘pay more in damages for breach of international duty than
do the smaller states, which are disposed to invoke their abstract sov-
ereignty to escape international responsibility. For example, United
States mob violence casés are unfortunately a frequent source of re-
sponsibility, and it would seem strange to an American to contend that
aliens like nationals must suffer such excesses without redress. When
the argument for equality is associated with a refusal to accept the
requirement of some normal degree of state organization, it is apparent
that it is a demand for escape from international obligations. Even an

Q.

TREATMENT OF ALIENS 453

admission that treaties have placed some limitations upon this freedom
of action would not concede that general international law has any say

in the matter, )

As a further explanation of why the alien is not bound to submit
to exceptional excesses, cven if nationals cannot escape, John Bassett
Moore in his brief in the Comstancia Sugar case before the Spanish
Treaty Claims Commission remarked that nat'}o.nals are px.'esume'd. to
have a political remedy, whereas the alien’s inzbility to exercise political
rights deprives him of one of the principal safeguards against oppres-
: 1k

sion. ) .
Yet another powerful reason is the fact that diplomacy, interna-

tional practice and arbitral decision have established the rule that
equality of treatment, while prima facic 2 fair defense, is not conclusive
of international duty and responsibility. Acting Secretary Polk in 1918
was not the first to point this out.”* In the Hophkins case before the
United States-Mexico General Claims Commission of 1923 the
tribunal concluded that by virtue of their diplomatic and arbitral appeal
aliens may on occasion receive “broader and more liberal treatmcnt.”
than nationals under municipal law.* But the court denied that this

4 In Library of Congress, Briefs and Records, Spanish T'reaty Claims Commission,
238.

x 3“ “The Government of the United States is firmly of the opinion that the great
weight of international law and practice supports the view that every nation has certain
minimum duties {o perform with regard to the treatment of foreignens, irrespective of
its duties to its own citizens, and that in default of such performance, it is the right
of the foreign government concerned to enter protest, . . . While the Mexican G?v-
ernment may see fit to confiscate vested property rights of its own citizens, such action
is in equity no justification for the confiscation of such rights of American citizens al:d
does not estop the Government of the United States from protesting on behalf of it
citizens against confiscation of their property.” Mr. Polk, Acting Secretary of State to
Ambamador Henry P. Fletcher, December 13, 1918, ForEiy RevaTions oF THE
Unrrep Starss 786-787 (1918) (U. S: Dept. State). See also addres by Mr. Root,
“The Basis of Protection to Citizens Residing Abroad,” 4 Proc. Soc. Int. L. 16 at
21 (1910) ; aleo 1 Hype, InTerNATIONAL LAW 466 (1922); Note of Secretary Hull to
Mexico, August 22, 1938, 32 Aum, J. Int. L. Sure, 191 (1938).

1 41¢ it be urged that under the provisions of the Treaty of 1923 21 construed
by this Commission the claimant Hopkins enjoys both rights and remedies against
Mexico which it withholds from its own citizens under its municipal laws, the answer
is that it not infrequently happens that under the rules of international law applied to
controversies of an international aspect a nation is required to accord to aliens broader
and more liberal treatment than it accords to it own citizens under its municipal laws,
The reports of decisions made by arbitral tribunals long prior to the Treaty of 1923
contain many such instances. There is no ground to object that this amounts to a
discrimination by a nation sgainst its own citizens in favor of aliens, It is not a question
of discrimination, but a question of difference in their respective rights and remedies.
The citizens of a nation may enjoy many rights which are withheld from aliens, and,
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of aliens. In the Roberts case the tribunal remarked:

“Roberts was accorded the same treatment as that given to all
other persons. . . . Facts with respect to equality of treatment of
aliens and nationals may be important in determining the merits
of a complaint of mistreatment of an alien. But such equality is
not the ultimate test of the propriety of the acts of authorities in -.
the light of international law. That test is, broadly speaking,
whether aliens are treated in accordance with ordinary standards
of civilization.”" :

Disregard of the Doctrine of Equality in Most Cases
of Denial of Justice

It is only in the matter of substantive law, when the claim is ad- -

vanced that particular rights, such as the right of property, may not
be withdrawn from aliens, that the issue of equality seriousl;' ariZ&sn:o
challenge the claim that the international standard has been violated,

Mexico in its notes of 1938 referred to its agricultural expropriations -

as “general and impersonal” in character, affecting “equally all the
inhabitants of the country.” There were various considerations, his-
torical, legal, and conventional, which militated against the uncom-
pensated expropriation of American-owned agricultural lands, but in
principle it is always difficult, though not impossible, to contend that a
change in substantive national policy violates common international
law. Such questions cannot be answered in the abstract, Few countries
would concede that their substantive law or administration falls below
a civilized standard. ‘

" The bulk of the cases arise out of a denial of justice in the matter
of procedure, some gross defidency in the vindication and enforcement

con.vcnc]y, under international law aliens may enjoy rights and remedies which the
nation does not accord to its own citizens.” Hopkins (U. §8.) v. Mexico, Mar. 21
1926, 1 Opivions or Commisionens, Generar. Crams Cosmumton (U, 8. and Mex-
x(cgr, 5!323),1\/142‘ at go(-);x &927) [he(;eci:.“ﬁ" cited Op, Comm.]. See also Neer
. 8.) v. Mexico, 1 Op, Comm. 71 18, s . S. !
4 186 (Mo o o 71 ( 5, 1926) ; Faulkner (U. S.) v. Mexico,
17 Roberts (U, §.) v. Mexico, 1 Or. Comm. 100 at 105 (Nov. i
case against Belgium before the Per Court of Inter St 1 J:x,ﬁtl:?,z::)z;}vi !:
the Oscar Chinn case,—Hacuz, Pern. Cr. Int. J, Sem. C, No. 75, p. 41 et seq
(Dec. 12, 1934)—the" British Government adduced the Sicilian sulphur mon ,
case, the Uruguayan and Italian insarance monopolies of 1911, and the well-known
collection of opi.niom wlicited by Edonard Clunet on the propriety of the Italian
monopoly, practically all of which support the principle that the mere equality of
treatment of national and alien will not be sufficient to wtirfy the international standard,

[ Vol 38 ‘

.ounted to a discrimination against a state’s own citizens and in favor
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of alien rights. A corrupt administration of justice, judicial or admin-
istrative, which is now more common than in the nincteenth century,
gives rise to responsibility, regardless of the question whether nationals
must submit to the same corruption. A perversion of justice by judges
arrying out a national policy and not applying impartially the rules of
law, is especially reprehensible and excuses the resort to or exhaustion
of local remedies. Bad faith cannot be tested by national standards; it
invites a more general criterion which international tribunals have not -
hesitated to invoke.® The more extreme denials of justice will be
judged international dclirw@?,s without reference to the question
of equality.**

In order to limit the international responsibility of the state, several
attempts have been made by Latin American countries to confine the
term denial of justice by legislative definition to such matters as the

18 See address by Root, “The Basis of Protection to Citizens Residing Abroad,”
4 Proc. Awm. Soc. InT. L. 16 at 25 (1910): “in many countries the courts are not
independent; the judges are removable at will; they are not superior, as they ought
to be, to local prejudices and pasions, and their organization does not afford to the
foreigner the same degree of impartiality which is accorded to citizens of the country,
or which is required by the common standard of justice obtaining throughout the
civilized world.” Accord: Duwn, Tue ProrecTion or NaTioNavrs 119 (1932); Kuhn,
“Protection of Nationals Charged with Crime Abroad,” 31 Aw. J. Ivr. L. 94 at 96
(1937); Bramnry, Tur Law or Narions, 2d ed., 173 (1936). See alio Chattin
(U. 8.) v. Mexico, 1 Op. Coum. 421 at 441 (July 23, 1927) (Nielsen’s opinion) ;
Roberts (U, S.) v. Mexico, ibid,, 100 at 10§ (Nov. 2, 1926).

18 Neer (U. 8.) v. Mexico, 1 Op. Comm. 71 at 73 (Oct. 15, 1926): “the pro-
priety of governmental acts should be put to the test of international standards.” The
tribunal sdded; “the treatment of an alien, in order to constitute an international
delinquency, should amount to an outrage, to bad faith, to wilful neglect of duty, or to
an insufficiency of governmental action so far short of international standards that every
reasonable and impartial man would readily recognize it insufficiency.” See also Garcia
(Mexico) v. United States, ibid., 163 at 169 (Dec. 3, 1926); Robern (U. 8.) v.
Mexico, ibid., 100 at 105 {Nov. 12, 1926); Fabisni (France) v. Venezuels, Dec.
30, 1896, 5 Mooz, AxnrrraTions 4878 at 4893 (1898). See alio cases discumed in
Freeman, Tue Intervamionar ResponsiniLry or States ror Denuc or Jusnice
543 et seq. (1938). . '

Huser, Ricrauarions Brrrasniques pans a Zoxe Eseacrore pu Moroc
54 (1925), after denying lisbility for the acts of individuals, added that “restriction
thus attached to the right of States to intervene for the protection of their citizens
asumes that the general security in the country of residence does not fall below 2 certain
level and that at lesst their protection by the courts does not become purely illusory.”

In scveral cases before the General Claims Commission, United States and
Mexico, the facts disclosed & maladministration of justice “below the standard prescribed
by international law,” Galvan (Mexico) v, United States, 1 Op, Comm. 408 at 410
(July 21, 1927); Swinney (U, 8.) v, Mexico, ibid, 131 (Nov. 16, 1926). See
numerous quotations in Fxgeman, Tuz IntEnwamionaL Responamiirry oF States
ror DeniaL or Justice §60-562 (1938), from the decisions of other tribunak.
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to the erroneous inference that it is definite and definable,™ Wheregg
the variability of time, place and drcumstance make it even less Precise
than the term “due process of law,” which has also with the passage of
time added substantive content to its procedural controls. The intey.
national standard is compounded of general principles recognized

the domestic law of practically every civilized country, and it js not
to be supposed that any normal state would repudiate it or, if able, fz;
to observe it. Referring to its procedural aspects, Mr. Root in 1919

characterized it as “a standard of justice, very simple, very fund.

mental, and of such general acceptance by all civilized countries as 1,
form a part of the international law of the world.”**

While the standard is mild, flexible and variable according to .
cumstances, some attempt has been made to collate out of experience 4
number of minimum rights which all states claiming membership i

the family of nations may be required to accord. While not identics}’

with the unofficial “rights of man” which the Institute of Internationa]
Law hoped to exact from each state, the substantive content of the

standard nevertheless is associated with certain elementary privileges of ‘

human existence which every state admitting aliens may be deemed
to extend——mainly rights to life and the elementary liberties con-
nected with the earning of a living. How far these privileges may be
impaired or curtailed in the public interest must.be determined from

case to case, and equality of sacrifice with nationals is naturally an im- -,
portant test. As a rule, unjustified discrimination will be found an in-

gredient in sustainable claims.™

In recent years the question whether the protection of private prop- ‘:A
erty against confiscation is included within the minimum standard has . §

** Cf.' Barr, Tuz Canons or InTerNaTIONAL Law 133 {1930).

*¢Root, “The Basis of Protection to Citizens Residing Abroad,” 4 Proc. An.
Soc, Int. L. 16 at 21 (1910), gnoted in 1 Hypz, InTernaTioNAL Law 466, note

2 (1922).

*1In 1929 a conference was held in Paris under the auspices of the League of
Nations to endeavor to work ont a convention on the treatment of foreignen. Prepars-
tory Documents, L. of N. 1929. II (C. L. T. E. 1. C. 36.M.21); Draft Convention

on the Treatment of Foreignen, L. or N. 1928, 11 (C. 174.M.53). The Convention
broke down largely because many states declined to commit themselves to concede .,
equality to foreigners. Cutler, “The Treatment of Foreigners,” 27 Au, J. Inr. L. -*
225 (1933); Kohn, “The International Conference on the Treatment of Foreigners,” :

24 Ax. J. Int. L. 570 (1930). Interestingly, the Hague Codification Conference of
1930 on responsibility of states broke down largely because the majority of states

. refused to admit that eqnality of treatment satisfied in all cases the internationsl
standard,
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-ven rise to much debate.”* Mexico openly asserted in its notes to the
United States of August 3 and Septembef 3, 1938, that the_re_ is no
international obligation to make compensation for the expropriation _of

roperty, “general and impersonal” in character, provided a social
{ pm-pose is served, and that its only duty in tpc premises arose 'under
I;Vh-,;cic:m law. In the light of the recent invasions of the institution of

rivate property, in Russia, in the agrarian reforms o_f eastern _Euro-

n countries, in article 297 of the Treaty of"\"ersaxllcs, and_ in the
many extensions of the police power, a few pub_lxcxsts,_not::l)ly Sir John
Fischer Williams, seem to support the Mexican view.” Th? great
majority, however, rely on modern constitutions and_trf.atlcs which s_tlll
respect private property, permitting dlrect. expropriation _only against
compensation, and regard the instances_ cx_ted as aberrations not im-
| pairing the general principle.” Perhaps it is dangerous to rely on any
} general principle for decision of a concrete case, but it can hardly be
maintained that private property has lost all legal protection and that
the state can confiscate at its pleasure. But how far it may go will have

18 See Tue MExicaN ExpropriaTioNs 1N INTERNATIONAL Law, memorandum
fled in Department of State, October 11, 1938, pp. 103-130.
7 7 Williams, “International Law and the Property of Aliens,” 9 Brmisu YEar
Boox or InTErmaTioNaL Law 1 (1928); MarBURG, DER RUMANISCH-UNGARICHE
OPTANTENSTREIT VOR DEM GEMISCHTEN SCHIEDSGERICHT UND DEM VBLKERBUND
(1928); alo in 3 Harscuex uno Strupp, WorRTERBUCH DES VOLXERRECHTS UND
pex DirLomamie 820 (1929). CE 1 OPPENHED.A, IxrervaTionas Law, 5th ed,, by
Lanterpacht, 283-285 (1937) (partial compensation necessary).

8 Chorzéw case, Hacue Peru, Cr. InT. J. Ser. A, No. 7, pp. 21-22 (May
15, 1926), immnnity from confiscation deemed a part of the “accepted px:inciplu of
international law.” Peter Pizminy Univenity (Hongary) v. Czecholovakia, H:\Gux
Prrm. Cr, InT. J., Ser. A/B, No. 61 (Dec. 15, 1933). Judge Robert Fazy (Switzer-
tand) in the case between .Germany and Rumania, Scptc:_nber 27, 1928, held chat the
“respect of private property and vested rights of alicns is uncontestably a part of the
general principles admitted by the law of nations.” 3 Revue oz Dorr Ierenvamionar
(Lipradelle) 558 (1929). See British Observations in Portuguese expropriations of
religious properties, quoted in Fachiri, “Expropriation and International Law,” 6
Brrrse YeArR Boox or InTErwamioNaL Law 159 at 168 (1925). Al Fachiri,
“International Law and the Property of Aliens,” 10 Brrrisn Year Boox or INTER-
natioNaL Law 32 at 38 (1929); Shafeldt (U. 8.) v. Guatemals, 1931, U. §. Dzer.
Stare, Arprrraion Szx. No. 3 (1932); STE1wBACH, UNTERSUCHUNGEN ZUM INTER-
¥aTioNALEN FREMDENRECHT 90, note (1931); 34 Rer. Int. L. Asn. 248 (1926);
Verdross, “Rigles Générales dn Droit International de 1z Paixr,” 30 Acavémie pe
Drorr IntERNATIONAL, RECUEIL DEs Coums 271 at 442 (1929); Verdrom, “Les
Rigles Internationales Concernant le Traitement des Etrangen,” 37 ibid. 327 at 330,
359 (1931); Kaeckenbeeck, “The Protection of Vested Rights in International Law,”
17 Bramis Year Boox op InTernaTioNAL Law 16 (1936).
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x:efv:nsz.l o'f access to the courts and the discriminatory refusal to exerc;
Junsdu':txon such as nationals enjoy, and to overlook as immaten’iel
local bxa.s the nature and integrity of the judicial machinery and it
conformity with eleémentary principles of justice. This was the sub.
stance of the Guerrero Report to the Codification Conference of 1930
I'nt?m::\uonal tribunals and Foreign Offices have not consented to su;h
limitations of international responsibility,

The Standard of Civilized Justice

It. is thus apparent ™ that both in its substantive and procedural as-
pecfs_mtcrnatxonal'law, as evidenced by diplomatic practice and arbitral
decision, has established the existence of an international minimum stand-

¥ Borchard, “The Law of Responsibili
) ponsibility of States for D Done i i
Territory to the Person or Property of Foreignen,” 23 Awm, J. l:lm'rtgi. S::zlz‘. g‘:: y
t(_};arc }l) 1375’ zig (19;9); Goerrero, “Report of Subcommittee,” Annex to Qu;
1onnaire No. 4, L. or N, 1927. V (C. 196.M.70), p. 92 ;
spormbz_hty of States for Damage Done in Their ’17'cx)x’it£ri3 t: td:eogérizr:l??, “Re"
of Forcignen,” 20 Au. J. Inr. L. 738 ( 1926). Py
3 Beside the cases referred to, see the re i i
. r port of the international conf
Paris on “t‘};:' treatment o'f flxem, 25 Revue pE proit InteERNATIONAL m:rvc;c::;
(;213_0). ) xth.ont doubt it s recognized today in all civilized states that the treatment
of aliens is subject to @ certain standard of international law whose violation may give
;{m t0 dxplon;)mc action of governments.” Also the following publicists:’ Scelle, in 1
C::nui fr:]l:m: r:;:rr al]ra}-xx.m’x;x‘on;x.ld(lzpradcﬂc) 1116 (1927): “The Pem,mnmt
i tonal Justice has held that aliens have the ripht t
than nationals whenever nationals are treated S internstionsl] sy
law.” Kaufmana, “Der ungarisch-ram3nische Str .C‘g!t::lf}'_ p [lnfﬁmltlomﬂ] form vor
) die ram3nische A
dem Vélkerbundsrate,” [1927] Zrrrscum: ox Os ot
em ¥ FT POR OstRECHT 12 i
his brief before the P‘crmanent Court, Hacus, Peru, Cr., I, ]f,BS:x.’ zCs.o,Na: dx xln
343 at 412 (1926) : ‘When.ﬂer internal Jaw with respect to aliens is found Ldov; the
:le.qm;‘emenu of the international standard, notably if there is 2 denial of justice, the
A:e;utab;ve;; :gkt to tréatment superior to that which internal law accords nationslh.”
INBACH, UNTERSUCHUNGEN ZUM INTERNATIONALEN F
80 (1931), the state only then meets the requi i Conal law 1o prantins
1 : X equirements of international law in ¥
equality to nationals and alicns when the treatment of nati e 10 the
0 . . 3 ona]'
;:::::éu which gte_manonzl Law requires. In support of this view, h:z::p:: da‘m?lctt;
‘;:y, 2 Causes Cm.xm.gu 314 (1929); also Anzilotti, Richter and Schmid,
er anthors who sustain these views are: 1 Hype, INternamiowar La .
g% :61?-36!7" (1222); Dnu(n, "It):termtional Law and Private Property Righn,” zwg
. 166 at 175 (1928); 1 AccioLy, TraTADO DE DIREITO
PUBLICO 335-336 (1933); 8 LaPraberrE, RérErtom D e —
“Etranger,” (Basdevant), ] 7-19, F " Morn, TemoTIoNALy
303 et seq. (1930); 1 MoLrEr, |
LAW ™ Pm‘c‘:n ARD Wex, tranlated from Danish by P%.’M. P;)att,m;; 3Nﬁ;N(A ;l' IO:M:
}Vltenberg, ‘La p(rgecno;x de6 la propriété immobilitre des étrangers,” 5’5 J. pu lq)ioz'x’-
NTERNATIONAL unet) 566 (1928); Harw, InTErRnaTIO !
Higgins, 59-60 (1924); Leibhoz, “Das Verbor der Willkdr e i
rauches in Vélkerrechtlichten Verkehr der Statten,” 1 Zerrscnmirr For AZ:TI_-
DucHES SFPENTLICHES RECHT UND ViLkERRECHT, PL. 1, p- 77 at 97-99 ( 1919;'?
. ¥
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1
ard to which all civilized states are required to conform under penalty

' of responsibility. Even Latin American authors sustain this view.™

But the existence of the standard and its service as a criterion of
international responsibility in specific instances by no means gives us
2 definition of its content. Frequent reference to it may easily give rise

we also 111 Hatscrex unp Staupr, WORTERBUCH DEs VGLKERRECHTS UND DER
Dirromanie 821 (1924); Stauee, Das vrxerrecurLicHe DEvicr 118 (1920)

3 Hanpsucu pes VsLkemRecHTY, pt. 3); TmiErsL, VOLKERRECHT UND Lanpzs

recHT 330 (1907). CavacrLizry, CoRrso DI DIRITTO INTERNATIONALE, 3d ed., 334

(1934); 1 Favcuuiz, Trarrt pe Drorr InTEmnaTioNar Pusric, part 1, 928

(1922); DecenciERe-FERRANDIERE, LA RESPONSAPILITE INTERNATIONALE DEs ETATS

57 (1925); Buimrry, Tue Law or Nations, 24 ed,, 172 (1936).

2 Ay vaner, Espost DE MOTIFS ET DECLARATION DES GRANDE PRINCIPES DU DROIT
INTERNATIONAL MODERNE §2, §4-55 (1936): “In no case, may aliens claim more right
than nationals, nnless the country in which 4/ sy-reside does not assure to i inhabitants,
in nent fashion, the minimum of s§h's @A which Article 25(b) and Articles 28
and 29 refer” (Article 30). Article 25(b) provides that states must maintain a political
and legal organization which permits all persons residing on their territory to exercise
their rights and enjoy advantages which the sentiment of international justice to-day
imposes on all civilized people. Article 28 provides that every state must awure to cvery
individual on its territory the full and entire protection of the right to life, liberty, and
property withont distinction of nationality, race, language, or religion, Article 29
provides for the free exercise of all faiths, ete.

While these provisions may to some extent be deemed aspirations, they indicate
that the author approves the minimum standard, See alio the AmErscan InsriTUTE OF
IntersaionaL Law, Cobircation or AmzricaN INTEmNaTionaL Law, Projects
15 and 16 (1925), which estsblish that each Government is obliged to maintain
“internal order and governmental stability indispensable to complisnce with its inter-
national obligations,” probably an excemive requirement, and that they only are
responsible when they have nmot “maintained: order in the interior” or have been
“pegligent in the suppression of acts which distarb that order,” or have omitted to
take “reasonable precautions to avoid” injuries to aliens. In “Diplamatic Protection”
(project o, 16, ibid.), the American lostitute established that aliems cannot claim
more “obligations and responsibility” than are conceded to nationas in “the con-
stitation, laws and treaties in force.” But diplomatic protection it permitted when
there has been s “denial of justice by those authorities, undue delay or violation of
the principles of international law.” .

In 1933, the American Institute submitted to the Montevideo Conference the
following article: “The jurisdiction of States, within limits of the national territory,
extends to all the inhabitants, The inhsbitants, nationals and aliens, enjoy 2 single pro-
tection as the national laws and authorities provide. Aliens cannot demand rights dif-
ferent or more extended than the rights of nationals, [This] equal protection must
smure nationals and aliens the minimum. [of rights] exacted by international law.” See
also 1 Rurz Moxeno, Leccionzs pr Deneero InternaTionar Pusrico 238, 260
(1934)3 1 Acciory, TRATADO DE DIRETTO INTERNACIONAL PUBLICO 268 (1933).

Mavntua and Scorr, REseonstaiiTy or Stares, 45 (1930): “There is &
minimam juridical standard imposed by h civilization, without which neither the
existence of the State as a sovereign entity nor that of the international community
could be conceived.” 1 Urroa, DerEcuo InTERNATIONAL PUBLICO, 2d ed, 224, 243

{1938).
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to be determined from case to case. The doctrine of vested rights d&
pends on so many variables that prediction is hazardous.® o
On the procedural side, we are perhaps in less doubt of the Conteyy
of the standard, although we must still be satisfied with genera] Pri. -
cples. Fair courts, readily open to aliens, administering justice honest]y, "
impartially, without bias or political control, seem essentials of intey.
national due process. While the details of procedure necessarily vary
considerably from country to country, certain essential elements of 4
fair trial and objective justice are required of all systems. It is probably
less difficult to apply than to define these principles, and we havs i
their application the aid of innumerable precedents from internationg}
practice. In spite of the legislative effort strictly to narrow the cop.
ception of denial of justice and the privilege of diplomatic interpositiog,
few foreign countries have been willing to abandon their nationals to
the arbitrariness of corrupt courts or administrative bodies.

Policy

It is well that this is so. Notwithstanding the determined effort of
several countries to make equality the final test of international respon.
sibility, it is doubtful whether even the Montevideo Convention wil]
be given such an interpretation. For some Latin American countries
this endeavor is part of the general campaign'to get rid of diplomatic -
protection. It might be called an exemplification of the Calvo Clause;”
2 Mexican author has recently baptized it as the Cardenas Doctrine® -
What it means is a repudiation of international law, a claim for the -
supremacy of local law over international law, a denial that Jocal Law
and arbitrariness may be limited by international requirements. Its
assertion does not raise the prestige of the countries who advance it, but
on the contrary creates suspicion. As already observed, few if any -
countries are now the victims of unjustified diplomatic interposition
on behalf of foreign claimants; indeed, much is now tolerated which
even ten years ago would have elicited forceful action. Countries that
seek to escape international responsibility by maintaining that they
have no or few obligations with respect to aliens neither win respect °
for their sovereignty nor awaken that confidence which is reflected in_

** Cf. the excellent article of Dunn, “International Law and Private Property
Rights,” 28 Cor. L. Rev. 166 (1928). :
*° MexNDoza, La Docrrona Carpenas 78 (1939). It is partly expressed as follows:
The national who migrates abroad [the alien] permanently or temporarily most -
accept the local law a3 if he were a national and must sbandon any rights attached to .

alienage, including diplomatic protection.

‘ﬁl
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1
t. Strong powers, able to make deima_nds for un-
refrain from so doing and submit frequently to
of international law. Withfﬂ:f .currex}:xt gcx.leral
ce in the collection of claims, there 1s no
d;gppro;al :v;t::r"si:t:: :rl;not entrust their complaints an'd defenses
h :::sty of law. The international standard restricts their freedo;n
o slightly. A voluntary conformity to the standar_d and to the
b w? international law and practice which it embodies would be
nles > ftable in the long run than the ill-will and lack of confidence
mm%y unsuccessful revolt against the standard and by 2 professed
‘f:-:gdom from the restraints on arbitrariness hitherto associated with

ipternational law.

forcig“ investmen

. sted sovereignty,
k;g;mdon and the test



http://www.cvisiontech.com/pdf_compressor_31.html

