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The book also introduces the novel field of WTO procedural law governing 
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investigations, withdrawal of notices of appeal, and the raisingof objections. In 
all these areas it ensures that the rules of dispute resolution are not abused. The 
Appellate Body has even gone so far as to derive a new standard from the 
principle of good faith that demands that disputes are settled fairly, promptly 
and effectively. 

Insights into good faith in WTO law are not only important for trade law 
professionals. Current applications and future operations of the principle are 
likely to be of strategic value for answering the increasingly pressing question of 
how WTO law and other international agreements ought to be reconciled. 

VOLUME 4 in the series Studies in International Trade Law 



Studies in International Trade Law 
Titles in this series: 

Volume 1 Basic Legal Instruments for the Liberalisation of Trade 

by Federico Ortino 

Volume 2 The Power to Protect: Trade, Health, and Uncertainty in the WTO 

by Catherine Button 

Volume 3 The WTO, the Internet and Trade in Digital Products 

by Sacha Wunsch-Vincent 

Good Faith in the Jurisprudence 
of the WTO 

The Protection of Legitimate Expectations, Good Faith 
Interpretation and Fair Dispute Settlement 

Marion Panizzon 

Inauguraldissertation zur Erlangung der Wlirde eines Doctor iuris der 
Rechtswissenschaftlichen Fakultat der Universitat Bern. Die Fakultat hat diese 
Arbeit am 26. August 2004 auf Antrag der beiden Gutachter, Prof Dr Thomas 
Cottier und Prof Dr Gabrielle Marceau, als Dissertation angenommen, ohne 
damit zu den darin ausgesprochenen Auffassungen Stellung nehmen zu wollen . 

• HART· 
PUBLISHING 

OXFORD AND PORTLAND, OREGON 
2006 

Schulthess § 



Published in North America (US and Canada) by 
Hart Publishing 

c/o International Specialized Book Services 
920 NE 58th Avenue, Suite 30() 

Portland, OR 97213-3786 
USA 

Tel: +1-503-287-3093 or toll-free: +1-800-944-6190 
fax: +1-503-280-8832 

Email: ordcrs@isbs.com 
Website: www.isbs.com 

(0 Marion Panizzon 2006 

first published 2006, reprinted 2007 

Marion Panizzon has asserted her right under the Copyright, Designs and 
Patents Act 1988 to be identified as the author of this work. 

All rights reserved. No part of this publication may be reproduced, stored in a retrieval system, or 
transmitted, in any form or by any mean, without the prior permission of Hart Pltblishing, or as 
expressly permitted by law or under the terms agreed with the appropri~tc reprographic rights 

organisation. Enquiries concerning reproduction which may not be covered by the above sh'ould 
be addressed to Hart Publishing at the address below. 

Hart Publishing, 16C Worcester Place, Oxford, OX1 2.1W 
Telephone: +44 (0)1865517530 fax: +44 (0)1865510710 

Email: mail@hartpub.co.uk 
Website: www.hartpub.co.uk 

British Library Cataloguing in Publication Data 
Da ta A va i In ble 

ISBN-13: 978-1-84113-620-2 (hardback) 
ISBN-lO: 1-84113-620-4 (hardback) 

ISBN (Switzerland): 3-7255-5195-2 

Typeset by Hope Services, Abingdon 
Printed and bound in Great Britain by 

T.l1 Digital, Padstow, Cornwall 

Acknowledgements 

This book could not have been possible without the thoughtful guidance of 
Thomas Cottier, so it is with a grateful thanks to him that the discussion of the 
rule, role and reach of good faith in WTO jurisprudence shall be introduced. 
The second reviewer, Gabrielle Marceau, has greatly improved what was origi
nally a doctoral thesis by viewing it from a practitioner's perspective and for this 
input, I thank her too. 

During my time as editorial assistant for the Journal of International 
Economic Law at Georgetown University Law Center, John H Jackson was 
influential in the formulation of the initial hypothesis that WTO law may be 
interpreted with general principles and customary rules of public international 
law. 

Much inspiration in the initial stages of this work has also come from Michael 
Byers and Jerome Reichman at Duke University School of Law and I thank both 
for shaping my understanding of the WTO. 

I am grateful for the excellent research environment of the Swiss Institute of 
Comparative Law in Lausanne which facilitated the writing of this book. I 
thank Bertil Cottier and the Institute's board for awarding me a van Calker 
stipend. 

While at the University of Zurich, Christine Breining-Kaufmann and Rolf H 
Weber allowed me the time to complete this book and I thank them for this 
opportunity. I thank Helen Keller at the University of Zurich for encouragement 
and support and Thomas Walde of the University of Dundee for his practical 
input. 

I further thank all my colleagues and staff at the World Trade Institute of the 
University of Berne for their moral support and, specifically, for reading and 
commenting on the manuscript, Krista Nadakavukaren-Schefer, Maya Hertig 
Randall, Mats Oesch, Daniel Wuger, Nikolas Sturchler and Susan Kaplan. 

For their friendship and support that predates and extends beyond the writ
ing of this my first book, I thank my friends Julia v Buttlar-v Keussler, Krista 
Nadakavukaren-Schefer, Monika Szwarc-Kuczer, Charles Newcomb, Petra 
Kuhn, Christoph Konrad, Carlotta Anderau, Jerome Neri, Henri Culot, 
Christine Christ v Wedel, Cecile Mayor and Anne-Catherine Hahn. My most 
heartfelt thanks are for Benedict F Christ who has accompanied me with 
patience and kindness. 

This book is dedicated to my beloved parents, Nicole and Renato Panizzon
Guisan, as well as to my sister and brother. They offered me numerous oppor
tunities to grow and to expand my horizons. 

Zurich, April 2006. 



Summary of Contents 

Acknowledgements v 

Abbreviations XXI 

Table of Cases xxv 

Table of Treaties, Statutes and Documents XXXVll 

1 Introduction 1 

2 Concepts and Contents of Good Faith in International Law 11 

3 Good Faith and its Corrolaries in the Law of the WTO Agreements 49 

4 The Normativity of Good Faith in the WTO Legal System 109 

5 Scholarly Views and Judicial Arguments on the Functions of WTO 
Good Faith 121 

6 Protection of Legitimate Expectations as GATT-specific Good 
Faith 127 

7 Good Faith Interpretation of the WTO Agreements 197 

8 Good Faith Non-interpretation by the Appellate Body 233 

9 Towards a WTO-specific Good Faith Interpretation? 261 

10 Good Faith Rules and Procedures of WTO Dispute Settlement 273 

11 The Good Faith Standard of Factual Review 325 

12 Legitimate Expectations as to the Precedential Value of Dispute 
Settlement Reports 357 

13 Conclusions 365 

Bibliography 375 

Index 389 



Contents 

Acknowledgements v 

Abbreviations xxi 

Table of Cases xxv 

Table of Treaties, Statutes and Documents XXXVII 

1 Introduction 1 

2 Concepts and Contents of Good Faith in International Law 11 

Good Faith and its Sources in Public International Law 12 
The Deficiencies of Article 38(1) of the Statute of the IC] 12 
Treaty Law and Practice 13 

Codificat"ions of the Duty to Settle Disputes in Good Faith and 
Prohibitions of Abuse of Procedure 14 

WTO Dispute Settlement Understanding's Duty to Settle Disputes 
in Good Faith 16 

General Principles of Law 17 
Institutional Principle in International Organizations 18 

Good Faith Protection and Corrolaries 20 
Good Faith 20 
Equity 21 
Estoppel and Aquiescence 24 
Pacta Sunt Servanda 27 
Prohibition of Abus de Droit 30 

The Legal Context of The Abus de Droit 30 
Prohibition of Abuse of Rights 31 
Good Faith Limits of the Abus de Droit Prohibition 34 

Normativity of Good Faith Considerations 35 
Good Faith as a General Principle of Law 35 

Differences of Degree between Principles and Rules 37 
Normative and Descriptive Theories of Principles 38 
The Function of Normativity in Public International Law 39 
. Completeness of the International Legal System 39 

Comprehensiveness of the WTO Agreements 41 
The Standard of Good Faith Interpretation 42 

From Subjective to Objective Standards 43 
The Standard of Reasonableness 44 



x Contents 

Public Policy and The Moral Standard of Good Faith 
Political Context 
International Ethos 

3 Good Faith and its Corrolaries in the Law of the WTO 
Agreements 

Classifications of Good Faith and Corrolaries in WTO Law 

Good Faith as General Principle of Law 

US-Shrimp Appellate Body Report (1998): General Exceptions of 
Art XX GATT 94 Chapeau 

EC-Hormones Appellate Body Report (1998): Good Faith in Risk 
Assessment of Art 5:2 ASPS 

US-Cotton Yarn Appellate Body Report (2001): the Good Faith 
Obligation to Withdraw a Safeguard Measure 

US-Japan Hot-rolled Steel Panel and Appellate Body Reports (2001) and 
Egypt-Steel Rebar AD Panel Report (2002): Good Faith in 
Anti-Dumping Investigations 

US-Japan Hot-rolled Steel Panel Report (2001): the Reasonableness 
of Anti-Durl1ping Investigations 

US-Japan Hot-rolled Steel Appellate Body Report (2001): Good 
Faith in 'Using the Facts Available' 

US-Japan Hot-rolled Steel Panel and Appellate Body Reports (2001): 
Duty of Objective Examination by Investigating Authorities 

Egypt-Steel Rebar AD Panel Report (2002): 'Level of Good Faith 
Cooperation' in Relation to Value of Information 

US-Section 211 ('Havana Club') Panel and Appellate Body Report 
(2002): Good Faith Implementation of the TRIPS Agreement 

Pacta Sunt Servanda 
Performing WTO Obligations in Good Faith 
WTO Case Law 

US-Offset Act ('Byrd Amendment') Panel Report (2003) 
US-Offset Act ('Byrd Amendment') Appellate Body Report (2003) 

Scholarly Discussion of the Decisions 
Abus de Droit 

Pacta Sunt Servanda Prohibiting the Abuse of WTO Rights 
The WTO-specific Rule of Pacta Sunt Servanda 

Reinforcing the Non-discrimination Obligation 
Other Limitations on National Sovereignty 
Treaty Interpretation and Rule Stability 

Duty to Negotiate in Good Faith 
Foundation in International Law 
Corrolary of Pacta Sunt Servanda and Other Applications 

46 
46 
47 

49 

49 

51 

51 

53 

54 

56 

56 

57 

59 

60 

60 

61 
62 
63 
63 
64 
67 
68 
68 
69 
70 
70 
71 

72 
73 
74 

Contents Xl 

WTO Case Law 75 
US-Shrimp Panel Report (1998) 76 
US-Shrimp (Art 21.5) Appellate Body Report (2001) 76 
Korea-Government Procurement Panel Report (2000) 78 

Scholarly Discussion of the Decisions 80 
WTO-specific Doctrine of the Duty to Negotiate in Good Faith 81 

Implementing WTO Obligations in Good Faith 84 
US-Section 211 ('Havana Club') Appellate Body Report (2002) 84 
Overview of International Legal Theory and Practice 87 
Conclusions 88 

Abus de Droit Doctrine 88 
Specific Situations of Abus de Droit in WTO Practice 89 
The Abus de Droit Prohibition as a Good Faith Obligation of the WTO 90 
The Abus de Droit Prohibition as a Corrolary of Good Faith Obligations 91 
'Balancing Test' 
WTO Case Law: Sanctioning the Abuse of Public Policy Exceptions 

and Trade Defenses 
The Prohibition against Abusing Article XX GATT Exception: 

US-Shrimp Appellate Report (1998) 
The Prohibition against Abusing a Trade Remedy: US-Cotton 

Yarn Appellate Body Report (2001) 
Conclusions 

Protection of Legitimate Expectations 
Foundations 

GA TT 47 Practice on the Protection of Legitimate Expectations 
GA TT 94 Panel Practice on the Protection of Legitimate Expectations 
Evasive Appellate Body Reports 
Comparison to Protection of Legitimate Expectations in EU Case Law 

Constitutive Elements 
WTO Specificities 
Future Developments 

Protection of Concessions under Negotiation 
Protection of Future Trade Opportunities 

Equity 

Estoppel 

Conclusions 

4 The Normativity of Good Faith in the WTO Legal System 

Normative Functions: Praeter, Intra and Contra Legem Good Faith 
Good Faith Praeter Legem 
Good Faith Intra Legem 
Good Faith Contra Legem 

92 

93 

94 

95 
96 

96 
96 
97 
98 
98 
99 

100 
101 
103 
103 
103 

103 

106 

107 

109 

110 
110 
110 
111 



XII Contents 

Varying Degrees of Normativity 
Codifications in the Dispute Settlement Understanding 
Standards of Good Faith in Dispute Resolution 
Good Faith 'Implied' in, 'Inherent' to, and 'Underlying' WTO Treaty 

Provisions 
'Good Faith Interpretation' of WTO Law 
Direct Application by the Panels and the AB of the General Principle 

of Good Faith 
Judge-made and WTO-specific Good Faith Principle 

5 Scholarly Views and Judicial Arguments about the Functions 
of WTO Good Faith . 

Scholarly Views of the Role of Good Faith in WTO Jurisprudence 
The 'Volontarist' School of Good Faith Interpretation 
The 'Integrationist' School of Good Faith Application 

Judicial Views on the Limits of Good Faith in WTO Jurisdiction 
Congruence 
Divergence 

6 Protection of Legitimate Expectations as GATT-specific Good 
Faith 

Economic Rationale and Legal Foundations 
Consolidation of the Negotiated Level of Liberalization 

Commi tmen ts 
The Judge-Made Principle 

Function and Content of Protection of Legitimate Expectations 
Conditions of Competition 
The Substantive Element of GATT Article III 

Italy-Agricultural Machinery GA TT 47 Panel Report (1958): 
'Provide Equal Conditions of Competition' 

'Expectations of the Equal Competitive Relationship:' 
Japan-Alcohol (1996) 

The Substantive Element of GA TS Article XVII Paragraph 3 
EC-Bananas (US) Panel Report (1997): 'Creates Less Favourable 

Conditions of Competition for like Service Supplier' 
Canada-Autos Panel Report (2000): 'Less Favourable as Formally 

Different or Formally Identical Treatment which Modifies the 
Conditions of Competition' 

Differences between Protection of Legitimate Expectations under 
GA TT and GATS 

The Procedural Element of Successful Non-violation Nullification and 
Impairment 

111 
111 
112 

113 
115 

116 
118 

121 

121 
121 
122 

124 
124 
125 

127 

128 

128 
129 

130 
130 
132 

132 

133 
135 

135 

136 

138 

141 

Contents Xlll 

'True' Non-violation Nullification and Impairment and Constitutive 

Elements 141 

Benefit, Impairment, Non-forseeable Measures, Causality 141 

Rendering Concessions' Meaningless' 142 

'Mutually Satisfactory Adjustment' 144 

'True' Non-violation Nullification and Impairment Cases 144 

Australia-Subsidy GATT 47 Panel Report (1950) 144 

Germany-Sardines GATT 47 Panel Report (1953) 147 

EEC-Oilseeds I GATT 47 Panel Report (1989) 147 

US-Offset Act (,Byrd Amendment') Appellate Body Report (2003) 149 

Conclusions 150 

'Wrong', 'Overbroad' and 'Broad' Non-violation Nullification and 
152 Imp<lirment Cases 

J apan-Semi-Conductors GATT 47 Panel Report (1988): a 

'Wrong Case' 154 

Japan-Film Panel Report (1998): an 'Overbroad Case' 155 

Korea-Government Procurement Panel Report (2001): a 

'Broad Case' 155 

The Notion of 'Extended' Protection of Legitimate Expectations in the 
Korea-Government Procurement Panel Report 157 

Extending Protection of Legitimate Expectations and its Limits in a 
157 Rule-oriented WTO 

Procedural Extensions: 'Broad' Non-violation Complaints and 
Violation Complaints 159 

Protection of Legitimate Expectations under 'Broad' Non-violation 
Nullification and Impairment Complaints 159 

Protection of Legitimate Expectations under Violation Complaints 160 

India-Patents and EC-LAN Panel Reports (1998) 160 

India-Patents and EC-LAN Appellate Body Reports (1998) 161 

Korea-Government Procurement Panel Report (2000) 162 

EC-Asbestos Appellate Body Report (2001) 162 

Substantive Extensions: Articles I & II GATT 1994, Principle of 

WTO Law 163 

EC-Citrus Products (1985): Article I GATT 163 

EC-LAN Panel Report (1998): Article II:5 GATT 164 

Substantive Extension Towards a Principle of WTO Law 166 

India-Patents Panel Report (1997) 166 

'Predictability Needed to Plan Future Trade' 168 

Substantive Extensions under the Customary Rule of Pacta Sunt 

Servanda 169 

Korea-Government Procurement Panel Report (2000) 170 

'Good Faith Performance Has Been Agreed to Include Benefits 

Reasonably Expected' 172 



XIV Contents 

Limits on the Broad Principle of Legitimate Expectations in Appellate 
Practice 175 

India-Patents Appellate Body Report (1997) 175 
EC-LAN Appellate Body Report (1998) 176 
Japan-Film Panel Report (1998) 178 
Divided Adjudicators 178 

Scholarly Critique of Expanded Protection 179 
Fragmentation and 'Non-Discipline' 179 
'Limit the Use of Flexibilities' 181 
'Go Against ... Rule-Orientation' 181 
An Imbalance between Rights and Obligations 182 

Balancing Legitimate Expectations with Good Faith Treaty Performance 184 
A 'Catalyst for Integration' 184 
Authoritative Interpretation 185 

Redefining the Rationale of Protecting Legitimate Expectations 186 
A 'Complete' WTO Legal System 186 

Formative Principle of Good Faith 186 
Foundations for Gap-filling 187 

Panel Reports on India-Patents and Korea-Government 
Procurement 188 

ARe-emerging Comittment to International (Trade) Law 188 
'Equity Law Jurisdiction' of Non-violation Complaints 191 

WTO-specific Equity of Non-violation Complaints 191 
The Principle of Pacta Sunt Servanda Primes Equity 193 

Conclusions 

7 Good Faith Interpretation of the WTO Agreements 

The 'General Rule of Interpretation' in the Vienna Convention on the 
Law of Treaties 

Substance 
'Objective Good Faith' 
'Subjective Intent'? 

Sequencing 
Status 
Significance 

Functions 
Resolving Gaps in Interpretation 
Correcting Restrictive Interpretation 
'Balancing Conflicting Rights' 

Early WTO Case Law References to 'General Rules of Interpretation' 
GA TT 47 , GATT 94, and the WTO Agreements 
GA TT 47 and WTO Case Law 

195 

197 

200 

202 
203 
204 
206 
206 
208 
209 
209 
210 

211 

212 
212 
213 

Contents xv 

US-Tuna II, GATT 47 Panel Report (1994): 'Good Faith Expresses 
the Basic Rules of Treaty Interpretation' 213 

US-Lead and Bismuth Carbon Steel, GATT 47 Panel Report (1994): 
Reasonableness v Good Faith Interpretation 216 

US-Gasoline, Appellate Body Report (1996): 'Directed to Apply the 
"General Rule of Interpretation'" 218 

Japan-Alcohol, Appellate Body Report (1996): 'Words of the 
Treaty Form the Foundation for the Interpretive Process' 220 

'Good Faith Interpretation' in the Light of Legitimate Expectations' by 
the Panels 

Protection of Legitimate Expectations Endemic to 'Good Faith 
Interpretation' 

India-Patents (1997): 'Lack of Legal Security ... System Cannot 

221 

222 

Adequately 'Protect Legitimate Expectations' 222 
EC-LAN (1998): 'Security and Predictability ... Cannot be Maintained 

without Protection of such Legitimate Expectations' 223 
EC-LAN (1998): 'Legitimate Expectations are a Vital Element in 

Interpretation' 
'Maxims' of Good Faith Interpretation in Panel Practice 

The WTO Panels' Substitution of Article 31(1) Vienna Convention 
'Maxims' and the 'Good Faith Rule of Interpretation' 
The Consistency of Interpretive Maxims with Vienna Rules 

8 Good Faith Non-interpretation by the WTO Appellate Body 

Legitimate Expectations, Good Faith Interpretation, and 'Subjective' 
Intentions 

'Subjective and Unilaterally Determined Expectations' 
'Common Intentions are the Purpose of Treaty Interpretation' 

Rejection of the Panels' Objective Good Faith Interpretation 
India-Patents Appellate Body Report (1998) 

'The Panel Misunderstands the Concept of Legitimate Expectations' 

Scholarly Discussion 
Critique 

EC-LAN, Appellate Body Report (1998) 
'The Panel was Not Justified [in Finding] that the United States 

was Entitled to "Legitimate Expectations'" 
Scholarly Discussion 
Critique 

Classical WTO Appellate Practice 
Japan-Alcohol (1996) 
US-Shrimp (1998) 
US-Offset Act ('Byrd Amendment') (2003) 

226 
228 
228 
229 
230 

233 

234 
234 
235 

236 
236 
236 
237 
238 
239 

239 
241 
242 

244 
244 
244 
245 



XVI Contents 

Doctrinal Analysis: Key Elements of Classic Appellate Body 
Interpretative Practice 

'Symbolic' Reference to the Vienna Convention 
'Sequencing' versus a 'Holistic Approach' 
The 'Text-First' and 'Text-Only' Methods 

The Report of the International Law Commission of 1966 
Critical WTO Doctrine 

Good Faith as Subsidiary Means 

Comparative Analysis: other International Tribunals' Interpretative 
Methods 

The Progressive Interpretative Practice of the WTO Appellate 
Body 

US-Shrimp, Appellate Body Report (1998) 
'Relevant Rule of International Law Applicable ... Between the 

Parties' 
'Marking Out a Line of Equilibrium' 

US-Offset Act ('Byrd Amendment') Appellate Body Report (2003) 
'Good Faith May be Said to Inform a Treaty Interpreter's Task' 
'Performance of Treaties is also Governed by Good Faith' 

245 
245 
246 
247 
247 
248 
248 

251 

252 
254 

254 
256 
258 
258 
259 

9 Towards a WTO-specific Good Faith Interpretation? 261 

The Meaning of Article 3.2 of the Dispute Settlement Understanding 
for WTO Interpretation 261 

The Limitation of Judicial Power 262 
WTO Expression of Pacta Sunt Servanda 264 

The Principle of Effectiveness in WTO Treaty Interpretation 265 
Foundations 265 
'[I]nherent in the Notion of Good Faith' 266 
WTO-specific Principle of Effectiveness v Pacta Sunt Servanda 267 
Effectiveness' Relation to Good Faith Interpretation 268 

'Good Faith Interpretation' of Future Dispute Settlement Reports 269 
A Prospective Member's Perspective 269 
Developing Country Members 270 
Full Acceptance of Vienna Rules on the Law of Treaties 271 
WTO Institutional Limits 271 

10 Good Faith Rules and Procedures of WTO Dispute Settlement 273 

Rules and Procedures of Dispute Settlement 274 

The Term 'Procedural' Good Faith 275 

The Procedural Good Faith Standard of 'Fair, Prompt and Effective' 
Dispute Resolution 276 

Contents XVll 

Fairness 278 
Promptness 280 
Effectiveness 282 
Conclusions 284 

Procedural Good Faith Obligations of Dispute Settlement's Leges 
Generales 285 

Article 3.10 DSU: 'Engage in these Procedures in Good Faith ... to 
Resolve the Dispute' 287 

Canada-Aircraft Appellate Body Report (1999) 289 
'Article 3.10 DSU "Gave Teeth" to the Member's Duty to Provide 

the Panel with the Information Sought' 290 
Evaluation of Canada-Aircraft: Article 3.10 DSU Establishes the 

Duty of Collaboration with the Panel 291 
Sanctions 292 

US-FSC Appellate Body Report (2000) 294 
'Good Faith Compliance' as 'Opportunity to Defend' and to 'Bring 

Claims of Procedural Deficiencies' 295 
Good Faith in Disputes Fills Gap in Appellate Standard of Review 295 
Evaluation of US-FSC, AB Report: Venire Contra Factum 

Proprium 296 
Thailand-Steel Appellate Body Report (2001) 296 

'Article 3.10 of the DSU, Enjoins Members of the WTO to 
Engage in Dispute Settlement Procedures in "Good Faith'" 297 

Evaluation of Thailand-Steel: Right to Due Process v Obligation 
of Good Faith in Dispute Resolution 298 

US-Lamb Safeguards Appellate Body Report (2001) 299 
'WTO Member States Cannot Improperly Withhold Arguments 

from Competent Authorities with a View to Raising those 
Arguments Later before a Panel' 299 

Evaluation of US-Lamb Safeguards: Clean Hands Doctrine 300 
Article 3.10 DSU as a Standard or an Actionable Right 301 

Mexico-HFCS (Article 21.5) Appellate Body Report (2001) 302 
'Good Faith, Due Process and Orderly Procedure Dictate that 

Objections Should be Explicitly Raised' 303 
Evaluation of Mexico-HFCS (Article 21.5): Good Faith Standard 

of Due Process 304 
EC-Sardines Appellate Body Report (2002) 304 

'Appellate Review Proceedings do not Become an Arena for 
Unfortunate Litigation Techniques' 305 

Evaluation of EC-Sardines: Prohibition of the Abuse of DSU 
Rules and Procedures 306 

US-Offset Act ('Byrd Amendment') Appellate Body Report (2003): 
Good Faith as a Standard of Procedural Justice 308 



XVllI Contents 

Conclusions 

Article 4.3 DSU: 'Entering into Consultations in Good Faith' 
US-Cement GA TT 47 Panel Report (1992) 
Mexico-HFCS (Article 21.5) Appellate Body Report (2001) 
Good Faith in Article 4.3 DSU: Balancing the Respondant's Right to 

Consultations with the Complainant's Right to the 
Establishment of a Panel 

Article 3.7 DSU: 'Whether Action ... Would Be Fruitful' 
EC-Bananas Appellate Body Report (1997) 
Mexico-HFCS (Article 21.5) Appellate Body Report (2001) 

Fruitfulness as Prohibition of Frivolous Disputes 
Presumed Fruitfulness 

The Standard of Good Faith for] udgment on Bringing a 
Dispute 

The Self-regulating Presumption of Good Faith Exempts Panels 
from Investigating on their own Motion 

Common Features of Procedural Good Faith Obligations 
Binding on the Complaining Member Only? 
An Actionable 'Basic Principle'? 

Conclusions 

Procedural Good Faith Obligations of Dispute Settlement's Leges 
Speciales 

11 The Good Faith Standard of Factual Review 

'An Egregious Error ... Calls into Question the Good Faith of a Panel' 
EC-Hormones Appellate Body Report (1998) 
Limited Factual Discretion of the Panels and the Duty of Members to 

Provide Information 
The] udge-made Good Faith Standard of Factual Review 

The Good Faith Standard for Appellate Review of Factual 
Conclusions 

Factual Review Based upon a Panel's Good Faith Standard 
Systemic Context 
Functional Rationale 

The Good Faith Standards of WTO Factual Review and IC] Factual 
Review 

Case Law of Appellate Decisions 
EC-Hormones Appellate Body Report (1998) 
EC-Poultry Appellate Body Report (1998) 
Australia-Salmon Appellate Body Report (1998) 
Korea-Alcohol Appellate Body Report (1999) 

Doctrinal Division on the Good Faith Standard of Factual Review 

309 
310 
311 
313 

314 
315 
316 
317 
318 
318 

319 

319 
320 
320 
320 
321 

323 

325 

325 
326 

328 
329 

329 
331 
331 
332 

333 
335 
335 
335 
338 
339 
341 

Contents xix 

Deliberate Disregard (Intention) or Gross Negligence 
('Unreasonable Conduct') 343 

Science and the Facts: Narrow or Broad Appellate Standard of 
Review 344 

Members' Good Faith Obligations Replace Good Faith Standard 
of Factual Review 344 

US-Cotton Yarn Appellate Body Report (2001) 348 
Evaluation of US-Cotton Yarn Appellate Body Report (2001) 350 
EC-Bed Linen (Article 21.5) Appellate Body Report (2003) 352 
Evaluation of EC-Bed Linen (Article 21.5) Appellate Body 

Report (2003) 353 

Conclusions 354 
Summary 354 
Appreciation 354 

12 Legitimate Expectations as to the Precedential Value of Dispute 
Settlement Reports 357 

The WTO-specinc Basis of the Principle of Protection of Legitimate 
Expectations 357 

'Subsequent Practice' of Article 31(3)(b) VCLT and Rule of Precedents 
in International Law 358 

The Obligatory or Voluntary Nature of Legitimate Expectations as to 
Precedential Value of WTO Reports 359 

The Binding Precedent or Discretionary Precedential Value of WTO 
Reports 361 

The Triangle of Procedural Good Faith 361 

13 Conclusions 365 

The Rule of WTO Good Faith 366 
Substantive Good Faith 366 
Interpretative Good Faith 366 
Procedural Good Faith 367 

Good Faith's Role for the WTO Jurisdiction's Reach 368 
The] urisdictional Role of Good Faith 368 
Pacta Sunt Servanda Limits to Normative Content 369 
'Pro-trade' Limits to Substantive Content 371 

The Enforceability of WTO Good Faith 371 

Bibliography 375 

Index 389 



AB 
ACP 
AD 
ADA 

ADP 
A.J.l.L. 
ASCM 

ASG 
ASPS 

ATBT 
ATC 
BGE 
CBD 
CDSOA 
CIT 
CITES 

CFI 
CMLRev 
CSI 
CVA 
CVD 
DSB 
DSU 

EC 
EEA 
EEC 
ECJ 
EJIL 
EU 
FSC 

Abbreviations 

Appellate Body 
African, Carribean and Pacific Group of States 
Anti-Dumping 
Anti-Dumping Agreement/ Agreement on 
Implementation of Article VI of the General 
Agreement on Tariffs and Trade 1994 
Automatic Data-Processing Machines 
American Journal of International Law 
Agreement on Subsidies and Countervailing 
Measures 
Agreement on Safeguards 
Agreement on the Application of Sanitary and 
Phytosanitary Measures 
Agreement on Technical Barriers to Trade 
Agreement on Textiles and Clothing 
Bundesgerichtsentscheid (Switzerland) 
Convention on Biological Diversity 
Continued Dumping and Subsidy Offset Act (US) 
Court of International Trade (US) 
Convention on International Trade in Endangered 
Species of Wild Flora and Fauna 
European Court of First Instance 
Common Market Law Review 
California Steel Industries Inc. (US) 
Canadian Value-Added Tax 
Countervailing Duty 
Dispute Settlement Body 
Dispute Settlement Understanding! Understanding 
on Rules and Procedures Governing the Settlement 
of Disputes 
European Communities 
European Economic Area 
European Economic Community 
European Court of Justice 
European Journal of International Law 
European Union 
Foreign Sales Corporation (US) 



XXll Abbreviations 

GATT 

GATS 
GPA 
Harv Int'l LJ 
HFCS 
HS 
ICAO 
ICC 
ICJ 
ICSID 

ICTY 

ILC 
ILOAT 

IMF 
IPRs 
ITLOS 
JIEL 
KSC 
LAN 
MEAs 
MFN 
NAFTA 
NVNI 
NT 
NTO 
OFAC 
OMC 
PCIJ 
PLE 
SPS 
TIM 

TPRM 
TRIPS 

UK 
UN 
UNAT 
UNCLOS 
UNTS 

General Agreement on Tariffs and Trade (GATT 
47) and (GATT 94) 
General Agreement on Trade in Services 
Government Procurement Agreement 
Harvard International Law Journal 
High Fructose Corn Syrup 
Harmonized System 
International Civil Aviation Organization 
International Criminal Court 
International Court of Justice 
International Centre for Settlement of Investment 
Disputes 
International Criminal Tribunal for the Former 
Yugoslavia 
International Law Commission 
International Labour Organization Administrative 
Tribunal 
International Monetary Fund 
Intellectual Property Rights 
International Tribunal for the Law of the Sea 
Journal of International Economic Law 
Kawasaki Steel Corporation (Japan) 
Local Area Network 
Multilateral Environmental Agreements 
Most-Favored Nation 
North American Free Trade Association 
Non-Violation Nullification and Impairment 
National Treatment 
National Treatment Obligation 
Office of Foreign Assets Control (US) 
Organisation Mondiale du Commerce 
Permanent Court of International Justice 
Protection of Legitimate Expectations 
Sanitary and Phytosanitary Measures 
Trade Integration Mechanism (World Bank and 
IMF) 
Trade Policy Review Mechanism 
Agreement on Trade-Related Aspects of 
Intellectual Property Rights 
United Kingdom 
United Nations 
UN Secretary General, members of his or her staff 
United Nations Convention on the Law of the Sea 
United Nations Treaty Series 

US 
USDOC 
VCLT 
VER 
WB 
WCO 
WTO 
YBILC 

Abbreviations XX1l1 

United States 
US Department of Commerce 
Vienna Convention on the Law of Treaties 
Voluntary Export Restraints 
World Bank 
World Customs Organization 
World Trade Organization 
Yearbook of the International Law Commission 



Table of Cases 

WTO PANEL AND APPELLATE BODY REPORTS 

The full citation of GATT 47 and WTO Panel and Appellate Body Reports fol
lows the format used by the WTO Analytical Index: Guide to WTO Law and 
Practice (2003), pp. 9 - 27. All decisions can be accessed at <http://www.world 
tradelaw.net.>. The italicized title renders the title as used in the footnotes. 

Argentina - Footwear Safeguards, Argentina - Safeguard Measures 
on Imports of Footwear, Panel Report, WT/DS12l1R, adopted 
12 January 2000, as modified by the Appellate Body Report, 
WT/DS121/AB/R . ............................................................ 335,348,350,360 

Argentina- Textiles and Apparel, Argentina - Measures Affecting 
Imports of Footwear, Textiles, Apparel and Other Items, Panel 
Report, WTIDS56/R, adopted 22 April 1998, as modified by the 
Appellate Body Report, WT/DS56/AB/R, DSR 1998:III .......... 3, 26, 284, 360 

Australia - Salmon, Australia - Measures Affecting Importation of 
Salmon, Panel Report, WT/DS18/R and Corr 1, adopted 6 November 
1998, as modified by the Appellate Body Report, WT/DS18/Ab/R, 
DSR 1998:VIII. .............................................. 338-9, 342-5, 347, 354-5, 361 

Brazil- Coconut, Brazil- Measures Affecting Desiccated Coconut, 
Panel Report, WT/DS22/R, adopted 20 March 1997, as upheld by 
the Appellate Body Report, WT/DS22IAB/R, DSR 1997:1. .... 3,45,283,311 

Canada - Aircraft, Canada - Measures Affecting the Export of 
Civilian Aircraft, Panel Report, WT/DS70/R, adopted 20 August 
1999, as upheld by the Appellate Body Report, WT/DS701 AB/R, 
DSR 1999:IV ...................................................... 284, 287-8, 289-94, 300-1, 

309,322,324,328,356,362 

Canada - Autos, Canada - Certain Measures Affecting the Automotive 
Industry, Panel Report, WT/DS139/R, WT/DS142/R, adopted 19 June 
2000, as modified by the Appellate Body Report, WT/DS139/AB/R, 
WTIDS142IAB/R . ....................................................................... 130, 136-8 

Canada - MilldDairy, Canada - Measures Affecting the Importation 
of Milk and the Exportation of Dairy Products, Panel Report, 
WT/DS103/R, WT/DSl13/R, adopted 27 October 1999, as modified 
by the Appellate Body Report, WT/DSI03/AB/R and Corr 1, 
WT/DSl13/AB/R and Corr 1 ............................................................. 205-6 



XXVI Table of Cases 

Canada - Patent Term, Canada - Term of Patent Protection, Panel Report, 
WT/DS170/R, adopted 12 October 2000, as upheld by the Appellate Body 
Report, WT/DS170/AB/R ........................................... ............................... 3 

Canada - Periodicals, Canada - Certain Measures Concerning 
Periodicals, Panel Report, WTIDS31/R and Corr.1, adopted 
30 July 1997, as modified by the Appellate Body Report, 
WT/DS31/AB/R, DSR 1997:1.. ........................................................ 331,342 

Canada - Pharmaceuticals, Canada - Patent Protection of Pharmaceutical 
Products, Panel Report, WT/DS114/R, adopted 7 April 2000 .............. 151-2 

Canada - Wheat, Canada Measures Relating to Exports of Wheat 
and Treatment of Imported Grain, Panel Report, WT/DS276/R, 
adopted 6 April 2004, as modified by the Appellate Body Report, 
WT/DS276/AB/R ......................................... .......................................... 128 

Chile - Agricultural Products, Chile - Price Band System and Safeguard 
Measures Relating to Certain Agricultural Products, Panel Report, 
WT/DS207/R, adopted 3 May 2002, as modified by the Appellate 
Body Report, WT/DS207/AB/R ............................................. 94, 201, 282-3, 

296,332,337,352,354-5 
EC - Asbestos, European Communities - Measures Affecting Asbestos 

and Asbestos Containing Products, Panel Report, WT/DS135/R 
and Add, adopted 5 April 2001, as modified by the Appellate 
Body Report, WT/DS135/AB/R ........ 94, 98-9,101-2,130,142,158-9,162-3 

EC - Bananas III, European Communities - Regime for the Importation, Sale 
and Distribution of Bananas, Panel Report, WT/DS27/R/ECU, 
WT/DS27/R/MEX, WT/DS27/R/GTM, WT/DS27/R/HND, 
WT/DS27/R/US, adopted 25 September 1997, as modified by 
the Appellate Body Report, WT/DS27/AB/R, DSR 
1997:11.. .................................. 45,135-6, 139, 140,230,311,316-8,321,361 

EC - Bed Linen (Art. 21.5) European Communities - Anti - Dumping 
Duties on Imports of Cotton - type Bed Linen from India, Recourse 
to Art. 21.5 of the DSU by India, Panel Report, adopted 29 
November 2002, WT/DS1411RW, as modified by the Appellate 
Body Report, WT/DS141/AB/RW . ....................................... 352-3,361,370 

EC - Hormones (US), EC Measures Concerning Meat and Meat 
Products (Hormones) - Complaint by the United States, Panel 
Report, WT/DS26/R/USA, adopted 13 February 1998, DSR 1998:IlI, 
as modified by the Appellate Body Report, WTIDS26/AB/R, 
WT/DS48/AB/R, DSR 1998:1. ................ 4, 45, 53,113,123,230-1,283,309, 

325-9,331-2,335,336-7,339-47,354-5,361,372 
EC - LAN, European Communities - Customs Classification of Certain 

Computer Equipment, Panel Report, WT/DS62/R, WT/DS67/R, 
WT/DS68R/, adopted 22 June 1998, as modified by the Appellate 
Body Report, WT/DS62/Ab/R, WT/DS67/AB/R, WT/DS68/AB/R, 
DSR 1998:V ................................... 3, 8,72,98,102,116, 118, 125, 131, 134, 

I 
~ 

I 
I 

Table of Cases XXVll 

143,158-61,163,164-5,175,176-7,190,193,200, 
203,205,209,221-7,231,233,236,238-44,249,252-3,269 

EC - Poultry, European Communities - Measures Affecting the 
Importation of Certain Poultry Products, Panel Report, WT/DS69/R, 
adopted 23 July 1998, as modified by the Appellate Body Report, 
WT/DS69/AB/R, DSR 1998:V ...... 3,116,329,335,336-9,341,345,347,361 

EC - Sardines, European Communities - Trade Description of 
Sardines, Panel Report, WT/DS2311R, adopted 29 May 2002, 
as modified by the Appellate Body Report, 
WT/DS231/AB . ............................................ 3-4, 116,262,279,282-3,289, 

301,304-8,309-10,315,322 
EC - Sugar Subsidies, European Communities - Export Subsidies on 

Sugar, Panel Report, WT/DS265/R, WT/DS266/R, WT/DS283/R, 
adopted 14 October 2004, as modified by the Appellate Body Report, 
WT/DS265/AB/R, WT/DS266/AB/R, WT/DS283/AB/R . ........ 26-7,106,116 

Egypt - Steel Rebar, Definitive Anti - Dumping Measures on Steel 
Rebar from Turkey, Panel Report, WT/DS211/R, adopted 
8 August 2002. . ...................................................................... 56-8, 60, 210 

Guatemala Cement, Guatemala - Anti - Dumping Investigation 
Regarding Portland Cement from Mexico, Panel Report, WT/DS60/R, 
adopted 25 November 1998, as modified by the Appellate Body 
Report, WT/DS60/AB/R, DSR 1998:IX ............................................ 26,123 

India - Autos, India - Measures Affecting Trade and Investment in 
the Motor Vehicle Sector, Panel Report, WT/DS146/R and Corr 1, 
WT/DS175/R and Corr 1, adopted 5 April 2002, Appellate Body 
Report, WT/DS146/AB/R, WT/DS175/AB/R . ........................................ 321 

India - Patents, (EC) India - Patent Protection for Pharmaceutical 
and Agricultural Chemical Products - Complaint by the United 
States, Panel Report, WT/DS79/R, adopted 22 January 1998, 
DSR 1998:V1. .................................... 8,62,72,96,98,102-3, 118, 125, 127, 

129-30, 131, 133-4, 143, 158-61, 163, 166, 168-9, 175, 
180,187-8,190,193,195,198,200-1,203,219,221-3, 

225,227,234,237-8,249,251-2,254,265,270,365,371 
India - Patents, (US), India - Patent Protection for Pharmaceutical 

and Agricultural Chemical Products - Complaint by the United 
States, Panel Report, WT/DS50/R, adopted 16 January 1998, as 
modified by the Appellate Body Report, WT/DS50/AB/R, 
DSR 1998:1. ................................. 3-4,8,98-100-1,108, 118, 125, 129, 135, 

142,146,161,175-6,177-8,186,188,209,228,233, 
236-8,241,243,249,252,258,262,296,337,365 

Japan - Agricultural Produc'ts, Japan - Measures Affecting Agricultural 
Products, Panel Report, WT/DS76/R, adopted 19 March 1999, as 
modified by the Appellate Body Report, WT/DS76/AB/R, 
DSR 1999:1. ............................................................................. 53,347,354 



XXVlll Table of Cases 

Japan - Alcoholic Beverages, Japan - Taxes on Alcoholic Beverages, 
Panel Report, WT/DS8/R, WT/DSlO/R, WT/DS11/R, adopted 
1 November 1996, as modified by the Appellate Body Report, 
WT/DS8/AB/R, WT/DSlO/AB/R, WT/DS11/AB/R, 
DSR 1996:1. ......................................... 96,106-7, 124, 133-5, 146, 175, 200, 

212,220-1,230,244,265,267,357,359-60 
Japan - Film, Japan - Measures Affecting Consumer Photographic 

Film and Paper, Panel Report, WT/DS44/R, adopted 22 April 1998, 
DSR 1998:IV ......................................................... 97, 100-1, 110, 117, 131, 

143, 152, 155, 174, 178, 181-2, 193 
Korea - Alcohol, Korea - Taxes on Alcoholic Beverages, Panel 

Report, WT/DS75/R, WT/DS84/R, adopted 17 February 1999, 
as modified by the Appellate Body Report, WT/DS75/AB/R, 
WT/DS84/AB/R, DSR 1999:1. ................... 326,332,339-41,347,353-4,361 

Korea - Beef, Korea - Measures Affecting Imports of Fresh, Chilled 
and Frozen Beef, Panel Report, WT/DS161/R, WT/DS169/R, 
adopted 10 January 2001, as modified by the Appellate Body 
Report, WT/DS1611AB/R, WT/DS169/AB/R ........................................ 140 

Korea - Govemment Procurement, Korea - Measures Affecting 
Government Procurement, Panel Report, WT/DS163/R, 
adopted 19 June 2000 .......................... 62-3,78-83,88,97-8,101, 103,107, 

110, 116-8, 121-2, 127, 142-3, 150-1, 153-6, 157, 158-9, 
162,169-75,180,184,188,190,193,200,210;253,367,370-2 

Mexico - HFCS, Mexico - Anti - Dumping Investigation of High 
Fructose Corn Syrup (HFCS) from the United States, Panel 
Report WT/DS132/R, adopted 28 January 2000 ...................... 302,304,311 

Mexico - HFCS (Art. 21.5), Mexico - Anti - Dumping Investigation 
of High Fructose Corn Syrup (HFCS) from the United States
Recourse to Art. 21.5 of the DSU by the United States, Panel 
Report WT/DS132/R W, adopted 22 June 2001, as upheld by 
the Appellate Body Report, WT/DS132/AB/RW . .................. 94,278,280-1, 

84,285,288-9,296,302-4,311-2, 
313-4,315-6,317-20,321-2,337,361 

Thailand - Cigarettes, Thailand - Restrictions on Importation of and 
Internal Taxes on Cigarettes, Panel Report, adopted 7 November 1990, 
BISD 37/S/200 .............................................. ............................................ 94 

Thailand - Steel, Thailand - Anti - Dumping Duties on Angles, Shapes and 
Section of Iron or Non - Alloy Steel and H - Beams from Poland, Panel 
Report, WT/DS122/R, adopted 5 April 2001, as modified by the Appellate 
Body Report, WT/DS122/AB/R . .................. 94,282-3,289,296-8,315,322 

Turkey - Textiles, Turkey - Restrictions on Imports of Textile 
and Clothing Products, Panel Report, WT/DS34/R, adopted 
19 November 1999, as modified by the Appellate Body Report, 
WT/DS34/AB/R, DSR 1999:V1. ........................................................ 94,311 

US - Copyright United States - Section 110(5) of the US 
Copyright Act, Panel Report, WT/DS160/R, adopted 

Table of Cases XXIX 

27 July 2000 ........................................................................ 139, 140, 151-2 
US - Corrosion-Resistant Steel Sunset Review, United States - Sunset 

Review of Anti-Dumping Duties on Corrosion-Resistant Carbon 
Steel Flat Products from .lapan, WT/DS244/R, adopted 9 January 2004, 
as modified by the Appellate Body Report, WT/DS244/AB/R ................... 56 

US - Cotton Subsidies, United States Subsidies on Upland Cotton, 
Panel Report, WTIDS267/R, adopted 8 September 2004, as modified 
by the Appellate Body Report, WTIDS2671ABIR ...................................... 3 

US - Cotton Yam, United States Transitional Safeguard Measure on 
Combed Cotton Yam from Pakistan, Panel Report, WTIDS192IR, 
adopted 31 May 2001, as modified by the Appellate Body Report, 
WTIDS1921ABIR ................................ 54-5,88-9,93-4,95-6, 107, 116, 118, 

124,274,296,329-30,332,346,348-51,352,361,372 
US - Gambling Services, United States - Measures Affecting the 

Cross-Border Supply of Gambling and Betting Services, Panel Report, 
WT/DS285/R, adopted 10 November 2004, as modified by the 
Appellate Body Report, WT/DS285/AB/R . .............................................. 26 

US - German Steel CVDs, United States - Countervailing Duties on 
Certain Corrosion Resistant Carbon Steel Flat Products from 
Germany, Panel Report, WT/DS213/R, adopted 3 July 2003, as 
modified by the Appellate Body Report, WT/DS213/AB/R . ..................... 56 

US - FSC, United States - Tax Treatment for 'Foreign Sales Corporations' 
Panel Report, WT/DS108/R, adopted 20 March 2000, as modified 
by the Appellate Body Report, WT/DS108/AB/R ............ 9, 26, 94, 124, 140, 

274,277-81,284,287,289,294-6,297-9, 
306,308,311,314,322,324-5,331,369 

US - Gasoline, United States Standards for Reformulated and 
Conventional Ga'soline, Panel Report, WT/DS2/R, adopted 
20 May 1996, as modified by the Appellate Body Report, 
WT/DS2/AB/R, DSR 1996:1. ..................................... 2,8,45,50-2, 94,124, 

198,200-2,209,211,212,218-22,254,263,274 
US - Japan Hot - rolled Steel, United States - Anti - Dumping Measures 

on Certain Hot - rolled Steel Products from Japan, Panel Report, 
WT/DS148/R, adopted 23 August 2001, as modified by the 
Appellate Body Report .................................... 7,56-8,59,110, 113-4, 124, 

200,210,230,261,321,324,355,370,372 
US - Lamb Safeguards, United States - Safeguard Measures on Imports of 

Fresh, Chilled or Frozen Lamb Meat from New Zealand and Australia, 
Panel Report, WT/DSl77/R, WT/DSl78/R, adopted 16 May 2001, as 
modified by the Appellate Body Report, WT/DS177/AB/R, 
WT/DSl78/AB/R . .............................................. 94, 282, 287, 289, 299-302, 

322,328,330-1,349,352-4 



xxx Table of Cases 

us - Line Pipe Safeguards, United States - Definitive Safeguard Measures 
on Imports of Circular Welded Carbon Quality Line Pipe from Korea, 
Panel Report, WT/DS202/R, adopted 8 March 2002, as modified by the 
Appellate Body Report, WT/DS202/AB/R . .............................. 3, 56, 69, 84, 

107,125,274,305,358-60 
US - OCTG Sunset Reviews, United States - Sunset Reviews of Anti

Dumping Measures on Oil Country Tubular Goods from Argentina 
(DS268), Panel Report, WT/DS268/R, adopted 16 July 2004, as 
modified by the Appellate Body Report, WT/DS268/AB/R ....................... 56 

US - Offset Act (<<Byrd Amendment»), United States - Continued Anti
Dumping and Subsidy Offset Act of 2000, Panel Report, WT/DS217/R, 
WT/DS234/R, adopted 16 September 2002, as modified by the Appellate 
Body Report, WT/DS217/AB/R, WT/DS234/AB/R . .......... 3,62-4,66-7,69, 

72,88,102,107,116,123-4,127,149,203,221, 
234,245,248,253-4,258-60,281,308-9,370,372 

US - Section 211 (Havana Club), Unites States - Section 211 Omnibus 
Appropriations Act of 1998, Panel Report, WT/DS176/R, adopted 
1 February 2002, as modified by the Appellate Body Report, 
WT/DS176/AB/R . ........................... 3,8,60-1,84-7,107,113,116, 370, 372 

US - Section 301, United States Sections 301- 310 of the Trade Act 
of 1974, Panel Report, WT/DS152/R, adopted 
27 January 2000 ............ 8,124,198,201-2,219,222,227-8,246,249,253-4 

US - Shirts and Blouses, United States - Measures Affecting Imports 
of Woven Wool Shirts and Blouses from India, Panel Report, 
WT/DS33/R, adopted 23 May 1997, as upheld by the Appellate 
Body Report, WT/DS33/ AB/R and Corr 1, DSR1997:1. ................... 336, 348 

US - Shrimp, United States - Import Prohibition of Certain Shrimp and 
Shrimp Products, Panel Report, WT/DS58/R and Corr 1, adopted 
6 November 1998, as modified by the Appellate Body Report, 
WT/DS58/AB/R, DSR 1998:VII .................... 4,7-8,11,31,36,51-2,59,76, 

77-8,81,83-4,89,91-3,94-5,96,110-1,113-8,124, 
127,200,212,219,221,231,242,244,245,247,251, 

254-8,260,268,270,296355,360,362 
US - Shrimp, Art 21.5, United States - Import Prohibition of Certain 

Shrimp and Shrimp Products - Recourse to Article 21.5 of the DSU 
by Malaysia, Panel Report, WT/DS58/AB/RW, adopted 
21 November 2001, as upheld by the Appellate Body Report, 
WT/DS58/AB/RW ................................ 74-5,76,77-8,81, 116,359-60,372 

US - Steel Safeguards, United States Definitive Safeguard Measures on Imports 
of Certain Steel Products, Panel Report, WT/DS248/R, WT/DS249/R, 
WT/DS251/R, WT/DS252/R, WT/DS253/R, WT/DS258/R,WT/DS259/R, 
adopted 11 July 2003, as modified by the Appellate Body Report, 
WT/DS248/ AB/R, WT/DS2491 AB/R, WT/DS251/ AB/R, WT/DS252/ AB/R, 
WT/DS253/AB/R, WT/DS258/AB/R, WT/DS259/AB/R ............................ 56 

Table of Cases XXXI 

US - Wheat Gluten, United States Definitive Safeguard Measures on 
the Imports of Wheat Gluten from the European Communities, Panel 
Report, WT/DS166/R, adopted 19 January 2001, as modified by the 
Appellate Body Report, WT/DS166/AB/R ....... 292,300,331,347,349,352-4 

US - Underwear, United States - Restrictions on Imports of Cotton and 
. Man - made Fibre Underwear, Panel Report, WT/DS24/R, adopted 
25 February 1997, as modified by the Appellate Body Report, 
DSR 1997:1. ................................................. 98,225,238,263,283,340,348 

US -1916 Act, United States - Anti-Dumping Act of 1916 - Complaints 
by Japan and the European Communities, Panel Report, WT/DS136/R 
and Corr.1, WT/DS162/R and Add.1, adopted 26 September 2000, 
as upheld by the Appellate Body Report, WTD/S136/AB/R, 
WT/DS162/AB/R ......................................... .......................................... 325 

GATT 47 PANEL REPORTS 

Australia - Subsidy, The Australian Subsidy on Ammonium 
Sulphate, Working Party Report, adopted 3 April 1950, 
BISD 11/188 . ............................................... 89, 98, 100, 144-5, 158,233,371 

Belgium Family Allowances, Belgian Family Allowances (allocations 
familiales) Working Party Report, adopted 7 November 1952, 
BISD 15/59 ............................................................................... 62, 116, 118 

Canada - Gold Coins, Canada - Measures Affecting the Sale of Gold 
Coins, Panel Report, 17 September 1985, unadopted, Ll5863 ................... 45 

EC - Audio Cassettes, EC - Anti - Dumping Duties on Audio Tapes 
in Cassettes Originating in Japan, Panel Report, 28 April 1995, 
unadopted, ADP/136 ............................................................................ 311 

EC - Citrus Products (EC - Tariff Preferences), European Community 
Tariff Treatment on Imports of Citrus Products from Certain 
Countries in the Mediterranean Region, Panel Report, 7 February, 
1985, unadopted, Ll5776 ............................................................ 163-4,370 

EEC - Bananas I ............. EEC - Member States' Import Regimes for Bananas, 
Panel Report, 3 June 1993, unadopted, DS321R ...................................... 106 

EEC - Canned Fruit, European Economic Community - Production 
Aids Granted on Canned Peaches, Pears, Canned Fruit Cocktail and 
Dried Grapes, Working Party Report, 20 February 1985, unadopted, 
L/5778 .................................................................................................. 174 

EEC - Dessert Apples, European Economic Community - Imposition of 
Anti-Dumping Duties on Imports of Cotton Yarn from Brazil, Panel 
Report, adopted 30 October 1995, BISD 42/17 ....................................... 358 



XXXll Table of Cases 

EEC - Oilseeds I, European Economic Community - Payments and 
Subsidies Paid to Processors and Producers of Oilseeds and Related 
Animal- Feed Proteins, Panel Report, adopted 25 January 1990, 
BISD 375/86 ........................................... 118, 131, 142, 146-9, 193,225,371 

EEC - Oilseeds II, Follow-up on the Panel Report 'Payments and Subsidies 
Paid to Processors and Producers of Oilseeds and Related Animal- Feed 
Proteins', Panel Report, 31 March 1992, BISD 375/132. .................. 149,336 

Germany - Sardines, Treatment by Germany of Imports of 
Sardines, Working Party Report, adopted 31 October 1952, 
BISD 15/53 .................................................................................. 97, 146-7 

Germany - Starch and Potato Flour, Germany Import Duties on Starch 
and Potato Flour, Working Party Report, 16 February 1955, 
unadopted, BISD 35/77 ......................................................................... 147 

Italy - Agricultural Machinery, Italy - Discrimination Against 
Imported Agricultural Machinery, Panel Report, adopted 
23 October 1958, BISD 75/60 ................................................. 96, 130, 132-3 

Japan - Semi-Conductors, Japan - Trade in Semi-conductors, 
Panel Report, adopted 4 May 1998, BISD 355/116 .......................... 143, 154 

Uruguay - Recourse to Article XXIII, Uruguayan Recourse to Article 
XXIII, Panel Report adopted 16 November1962, BISD 115/95 ............... 142 

US - Auto Taxes, United States - Taxes on Automobiles, Panel Report, 
11 October 1994, unadopted, DS31/R .................................................... 106 

US - Cement, United States - Anti-Dumping Duties on Gray 
Portland Cement and Cement Clinker from Mexico, Panel Report, 
7 September 1992, unadopted, AD P/82 .............................................. 311-4 

US - Lead and Bismuth Carbon Steel, United States - Imposition of 
Countervailing Duties on Certain Hot-rolled Lead and Bismuth 
Carbon Steel Products Originating in France, Germany and the 
United Kingdom, Panel Report, 15 November 1994, unadopted, 
ASCM/185 ............................................................. 56, 208, 212, 216-8, 250 

US - Non Rubber Footwear, United States - Countervailing Duties on 
Non-Rubber Footwear from Brazil, Panel Report, adopted 13 June 1995, 
BISD 425/208 ........................................................................................... 45 

US - Malt Beverages, United States - Measures Affecting Alcoholic and 
Malt Beverages, Panel Report, adopted 19 June 1992, BISD 395/206 ........ 62 

US - Canadian Pork, United States - Countervailing Duties on Fresh, 
Chilled and Frozen Pork from Canada, Panel Report, adopted 
11 July 1991, BISD 385/30 ................................................................. 216-7 

US - Salmon (AD), Imposition of Anti - Dumping Duties on Imports of Fresh 
and Chilled Atlantic Salmon from Norway, Panel Report, adopted 
27 April 1994, BISD 415/1/229 ........................... : ............................ 218,311 

US - Stainless Steel Plate, United States - Anti-Dumping Duties on 
Imports of Stainles~ Steel Plate from Sweden, Panel Report, 
24 February 1994, unadopted, ADP/117 and Corr 1. .............................. 218 

Table of Cases XXXlll 

US - Sugar Waiver, United States - Restrictions on the Importation 
of Sugar and Sugar-Containing Products Applied under the 1955 
Waiver and under the Headnote to the Schedule of Tariff Concessions, 
Panel Report, adopted 7 November 1990, BISD 375/228 ..................... 97, 106 

US - Taxes on Petroleum (Superfund), United States - Taxes on Petroleum 
and Certain Imported Substances, Panel Report, adopted 17 June 1987, 
BISD 345/136 .......................................................................... 146, 223, 238 

US - Tuna I (Mexico) (Tuna-Dolphinl), United States - Restrictions 
on Imports of Tuna, Panel Report, 3 September 1991, unadopted, 
BISD 39S/155 ........................................................................................ 106 

US - Tuna II (EEC), United States - Restrictions on Imports of Tuna, 
Panel Report, 16 June 1994, unadopted, DS29/R .................. 212,213-6,218 

DECISIONS AND ARBITRAL A WARDS OF THE INTERNATIONAL 
COURT OF JUSTICE, AND THE PERMANENT COURT 

Admissibility of Hearings of Petitioners by the Committee on South -
West Africa, Advisory Opinion of 1 June 1956, <http://www.icj-
ci j .orglicj www/idecisions/isummaries/isswasummary500711.htm> 
(last accessed 24 August 2006) ......................................................... .42, 265, 

Ambatielos (Greece/United Kingdom) (Merits),] udgment of 19 May 1953, 
< http://www . icj-ci j. orglicj www/idecisions/isummaries/iguksummary 
530519.htm> (last accessed 22 September 2006) ........................•............ 286 

Application for Revision of the Judgment of 11 September 1992 in the 
Case Concerning the Land, Island and Maritime Frontier Dispute (El 
Salvador/Honduras: Nicaragua Intervening) (El Salvador/Honduras), 
Judgment of 18 December 2003, <http://www.icj-cij.orglicjwww/idocket/ 
ieshliesh_summaries/iesh_isummary _20031218.htm> (last accessed 22 
Septen1ber 2006) ....................................................................................... 26 

Arbitral Award of 31 July 1989, (Guinea - Bissau v. Senegal), 
IC] Reports, 1991. ........................................................................... 45,213 

Arbitral Award Made by the King of Spain, ICJ Reports, 1960, Vol. II. ....... 40 
Case Concerning Application of the Convention on the Prevention and 

Punishment of the Crime of Genocide (Bosnia-Herzegovina/Yugoslavia) 
(Preliminary Objections), Judgement of 11 ]uly 1996,<http://www.icj-
ci j .orglicjwww/idocket/ibhy/i bhyj udgment/ibhy _i j udgmenc19960711_fram 
e.htm> (last accessed 22 September 2006) ............................................... 286 

Case Concerning the Aerial Incident of 10 August 1999 (Pakistan v. India), 
] urisdiction of the Court, Judgment of 21] une 2000, <http://www.icj
cij.orglicjwwwipress/IPress2000lipresscom20019bis_ipi_2000Q621.hun> 
(last accessed 24 August 2006) ....................................................... 14-5,286 



XXXIV Table of Cases 

Case Concerning the Barcelona Traction, Light and Power Company, 
Limited (Second Phase), Judgment of 5 February 1970, <http://www.icj
cij.org/icjwww/idecisions/isummaries/ibtsummary700205.htm> 
(last accessed 24 August 2006) .......................................................... 26, 256 

Case Concerning the Barcelona Traction, Light and Power Company 
Limited (New Application: 1962) (Belgium v Spain), Judgment of 24 
July 1964, (Preliminary Objections) <http://www.icj-cij.org/icjwww/ideci
sions/isummaries/ibtsummary640724.htm> (last accessed 22 September 
2006) ............................................................... ; .................................. 307-8 

Case Concerning Delimitation of the Maritime Boundary in the Gulf 
of Main Area (Canada/United States), Judgment of 12 October 1984, 
<http://www.icj-cij.org/icjwww/icases/icigm/icigITI_ijudgment/icigm_ 
ijudgmenc19841012.pdf> (last accessed 22 September 2006) .................... 26 

Case Concerning the Factory at Chorz6w (Indemnities), Permanent Court 
of International Justice, Order of 25 May 1929, <http://www.worldcourts. 
com/pcij/eng/decisions/1929.05.25_chorzow/> (last accessed 22 September 
2006) ............................................................................................ 17,40,43 

Case Concerning Fisheries Jurisdiction (Spain/Canada) Judgment of 4 
December 1998, <http://www.icj-cij.org/icjwww/idocket/iecliecframe.htm> 
(last accessed 22 September 2006) .......................................................... 204 

Case Concerning the Gabcikovo - Nagymaros Project, (Hungary/Slovakia), 
Judgment of 25 September 1997, <http://www.icj- cij.org/icjwww/idocket 
/his/ihsjudgement/ihs_ijudgemenc970925_frame.htm> (last accessed 24 
August 2006) ............................................................................. 28-9,70--2 

Case Concerning Kasikili/ Sedudu Island (Botswana/Namibia), Judgement 
of 13 December 1999, <http://www.icj-cij.org/icjwww/idocket/ibona/ 
ibonaframe.htm> (last accessed 20 September 2006) ......................... 46, 213 

Case Concerning Maritime Boundary in the Area between Greenland 
and Jan Mayen (Denmark! Norway), Judgment of 14 June 1993, 
<http://www.icj-cij.org/icjwww/icases/igjm/igjmframe.htm> 
(last accessed 22 September 2006) ............................................................ .40 

Case Concerning Military and Paramilitary Activities in and against 
Nicaragua (Nicaragua/United States), Judgment of 27 June 1986, 
<http://www.icj-cij.org/icjwww/icases/inus/inus_ijudgment/inus_ijudg-
menc19860627.pdf> (last accessed 22 September 2006) ................... 26,286 

Case Concerning Oil Platforms (Islamic Republic of/ran/United States of 
America), (Preliminary Objections), Judgment of 6 November 2003, 
<http://www.icj-cij.org/icjwww/idocket/iop/iopjudgment/iop_ ijudg-
menc20031106.PDF> (last accessed 22 September 2006) .................. 46,213 

Case Concerning Passage through Great Belt (Finland/Denmark), 
Order 10 September 1992, <http://www.icj-cij.org/icjwww/icases/ifd/ifd-
frame.htm> (last accessed 22 September 2006) ......................................... 26 

Case Concerning Right of Passage over Indian Territory (Portugal/India) 
(Merits), Judgment 12 April 1960, <http://www.icj-cij.org/icjwww/ideci-

Table of Cases xxxv 

sions/isummaries/ipoisummary600412.htm> (last accessed 22 September 
2006) 

Case Concerning Sovereignty over Pulau Ligitan and Pulau Sipadan, 
(Indonesia/Malaysia), Judgment of 17 December 2002, <http://www.icj
cij.org/icjwww/idocketliinma/iinmajudgment/iinma_ijudgmenc20021217.P 
DF> (last accessed 20 September 2006) ............................................ 46,213 

Case Concerning the Temple of Preah Vihear (Cambodia/Thailand), 
(Merits)Judgment of 15 June 1962, <http://www.icj-cij.org/icjwww/ 
idecisions/isummaries/ictsummary620615.htm> (last accessed 22 
September 2006) 

Case Concerning the Territorial Dispute (Libyan Arab Jamahiriya/Chad), 
Judgment of 3 February 1994, <http://www.icj-cij.org/icjwww/icases 
/idh/idcijudgements/idcijudgemenc19940203.pdf> 
(last accessed 24 August 2006) .................................................. 46, 213, 267 

Constitution of the Maritime Safety Committee of the Inter - Governmental 
Maritime Consultative Organization, Advisory Opinion of 8 June 
1960 <http://icj-cij.org/icjwww/idecisions/isummaries/ 
imscsummary600608.htm> (last accessed 24 August 2006) ..................... 333 

Corfu Channel Case, Judgment of9 April 1949, <http://www.icj
cij.org/icjwww/icases/icclicc_ijudgment/iCC_ijudgmenc19490409.pdf> 
(last accessed 20 September 2006) ..................................................... 18,40 

Free Zones of Upper Savoy and District of Gex, PCI] Series A/B, No. 
46 PCI] Judgment of 1932 ................................................................. 31,40 

Judgments of the Administrative Tribunal of the ILO upon Complaints 
made against UNESCO, Advisory Opinion of 23 October 1956, 
<www.icj - cij.org/icjwwwlidecisions/isummariesliilsummary 
561023.htm> (last accessed 22 September 2006) ..................................... 334 

Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion 
of 8 July 1996, <http://www.icj-cij.org/icjwww/icases/iunan! 
iunanframe.htm.> (last accessed 24 August 2006) ............................... 18,74 

Maritime Delimitation and Territorial Questions between Qatar 
and Bahrain (Qatar v. Bahrain), (Jurisdiction and Admissibility), 
Judgment 15 February 1995 <http://www.icj-cij.org/icjwww/ 
idocket/iqb/iqbframe. htm> (last accessed 24 
August 2006) ..................................................................... 46,213,235,267 

North Sea Continental Shelf Cases, Judgment of 20 February 1969, http://icj-
ci j .org/icjwww/isummaries.icssummary690220.htm>. (last accessed 24 
August 2006) ............................................................................. 22,26,74--5 

Nottebohm Case (Lichtenstein/Guatemala)(Second Phase), J udgITIent of 6 
April 1955, <http://www.icj-cij.org/icjwww/idecisions/isummaries/ilgsum-
mary550406.hnTI> (last accessed 22 September 2006) ................................ 18 

The Island of Timor (Netherlands v. Portugal), Permanent Court of 
Arbitration, 1914 .................................................................................... 43 



xxxvi Table of Cases 

DECISION OF THE INTERNA TIONAL CRIMINAL 
TRIBUNAL FOR THE FORMER YUGOSLA VIA 

Case no. IT - 95 -14 - T, Prosecutor v. Tihomir Blashic, Judgment of 
29 October 1997 <http://www.un.orglicty/> ............................... 15-6,286 

DECISION OF THE INTERNATIONAL TRIBUNAL 
FOR THE LA W OF THE SEA 

The 'Camouco' Case (Panama v. France) Prompt Release, Judgment of 7 
February 2000 <http://www.itlos.org.> .................................................. 16 

DECISIONS OF THE EUROPEAN COURT OF JUSTICE AND 
EUROPEAN COURT OF FIRST INSTANCE 

Judgment of 22 January 1997, T - 115194 Opel Austria v. Council 
[1997J ECR II 39 ...................................................•................ 19-20,36,99 

DECISIONS OF NATIONAL COURTS (SWITZERLAND AND US) 

BGE 94 (1986) I, Urteil vom 22. November 1968 is Frigerio gegen das Eidg. 
Verkehrs - und Energiewirtschaftsdepartement .................................. 43-4 

BGE 97 359 (1971) I, p. 673, Erw. 5, Urteil vom 17. February 1971 is 
Bundesrepublik Deutschland gegen Kanton Schaffhausen .................... 43-4 

Maximov v. United States, 299 F.2d 565 (1962); aff'd US 49 (1963) ................ 4 

Table of Treaties, Statutes 
and Documents 

WTO DECISIONS, DECLARATIONS AND OTHER DOCUMENTS 

Council for TRIPS, Minutes of Meeting, 18 -19 February 2003, 21 
March 2003, WTO Document IPICIMI39 . .................................. 180,183-4 

Decision adopted by the General Council on 1 August 2004, 'July 2004 
Package', 2 August 2004, WTO Document WT/L/579 . .......................... 105 

Declaration on the TRIPS Agreement and Public Health of 14 November 
2001,20 November 2001, WTO Document WTIMIN(01)/DEC/W/2 . .... 183 

Doha Ministerial Declaration of 14 November 2001, 20 November 2001, 
WTO Document WTIMIN(Ol)/DEC/l. .................................................. 83 

GA TT/WTO Dispute Settlement Practice Relating to GATT Article XX, 
Paragraphs (b), (d) and (g), Note by the Secretariat, 8 March 2002, 
WTO Document WT/CTE/W/2038 . ..................................................... 358 

Report (2003) of the Working Group on Transparency in Government 
Procurement to the General Council, 15 July 2003, WTO Document 
WT/WGTGP/7 . ...................................................................................... 83 

GATT 1947 UNDERSTANDING AND AGREEMENT 

Understanding Regarding Notification, Consultation, Dispute Settlement 
and Surveillance, 28 November 1979, Tokyo Round Agreements, 
Understandings, Decisions and Declarations, 
<http://www.worldtradelaw.net.> ....................................................... 287 

Agreement on Implementation of Article VI of the General Agreement 
on Tariffs and Trade ('Tokyo Round Anti-dumping Code'), Tokyo Round 
Agreements, Understandiilgs, Decisions and Declarations 
<http://www.worldtradelaw.net.> .................................................... 312-3 



xxxviii Table of Treaties, Statutes and Documents 

ILC DOCUMENTS 

Yearbook of the International Law Commission 1964, Volume I, 
Summary Records of the sixteenth session, 11 May - 24 July 1964 
(United Nations: New York, 1965) ......................................................... 12 

Yearbook of the International Law Commission 1964, Volume II, 
Documents of the sixteenth session including the report of the 
Commission to the General Assembly (United Nations: New 
York, 1965) ......................................................................... 29, 70, 202, 268, 

Yearbook of the International Law Commission 1966, Volume II, 
Documents of the seventeenth session and of the eighteenth session 
including the reports of the Commission to the General Assembly 
(United Nations: New York, 1967) ......................................................... 68 

MISCELLANEOUS UN CHARTERS AND RESOLUTIONS 

General Assembly, Resolution 37/10, Peaceful Settlement of Disputes 
between States, 15 November 1982, UN Document A/RES/37/1O, 
<http://www.un.orgidocuments/ga/res/37/a37rOlO.htm> ......................... 14 

International Center for Settlement of Investment Disputes (ICSID), 
Rules of Procedure for Conciliation Proceedings, January 1985, 
<http://www.worldbank.orglicsid/basicdoc!basicdoc.htm> ......... 15-6, 291 

Rome Statute of the International Criminal Court (ICC), 17 July 1998, 
ILM 37 (1998), pp 999ff, <http://www.un.orgllaw/icc!statute/ 
romefra.htm> . ....................................................................................... 15 

United Nations Charter, 26 June 1945, 

<http://www.un.orglaboutun/charterl> ................................................. 286 
United Nations Charter of Economic Rights and Duties of States, 

17 December 1984, UN General Assembly Resolution 3281 (XXIX), 
UN Document A/RES/39/163, UN General Assembly Resolution 
1803 (XVII) , 14 December 1962 <http://www.unhchr.chlfrench/htmIl 
menu3/b/c natres fr.htm> - - ................................................................ 14,23 

United Nations Convention on the Law of the Sea (UNCLOS or Montego 
Bay Co~vention), 10 December 1982, <http://www.un.orgiDepts/los/ 
conventlOn._agreements/texts/unclos/unclos_e.pdf.> ....................... 15-6, 21 

The De~laratlOn on the Principles of International Law concerning Friendly 
RelatIOns and Cooperation among States in Accordance with the Charter of 
the United Nations, 24 October 1970, GA res 2625, Annex, 25 UN GAOR, 
Supp (No 28), UN Doc A/5217 at 121 (1970) 

<http://www1.umn.edu/humanrts/instree/principles1970.html> .............. 18 

1 

Introduction 

Good faith, observes Cicero, requires that a man should consider as well as what 
he intends, as what he says .... It is a right, which natural reason dictates, that 
everyone who receives a promise, should have the power to compel the promiser 
to do what a fair interpretation of his words suggests .... Isocrates, treating of 
agreements, ... maintains that the laws enacted on this subject are the common 
laws of all mankind, not only Greeks, but barbarians also. 

Hugo Grotius, The Rights of War and Peace l 

I
N MANY INSTANCES the Member States of the World Trade 
Organization (WTO), acting as parties to a dispute before the WTO Dispute 
Settlement Body (DSB), have asked the Panel to interpret provisions of the 

.WTO Agreements with the principle of good faith. 2 Parties to WTO disputes 
have included discussions on the interpretation of good faith as a term of refer
ence in their submissions to the WTO Dispute Settlement Body. A fortiori, par
ties have claimed either the violation of the principle of good faith, or, have 
claimed through non-violation nullification and impairment of benefits the frus
tration of their legitimate expectations. Good faith also sets the threshold for 
the Appellate Body's (AB) review of the factual determinations by the Panels. 
The good faith corollaries of protection of legitimate expectations calls upon 
the WTO judiciaries to follow previously adopted dispute settlement reports. 
Codified within Articles 3.10 and 4.3 of the Dispute Settlement Understanding 
(DSU),3 good faith holds the WTO Member States to the standard of fair, 

1 Book II, ch XVI, Paris, 1625, Latin in the original. 
2 C( Marrakesh Agreement Establishing the WTO at Marrakesh on 15 April 1994 [hereinafter 

'WTO (Marrakesh) Agreement'l is the constituent treaty of the WTO. Art II contains a description 
of the term 'WTO Agreements', which are, pursuant to Art 11:2 WTO (Marrakesh) Agreement, 
'[tlhe agreements and associated legal instruments included in Annexes 1, 2 and 3 (hereinafter 
referred to as "Multilateral Trade Agreements")' and what Art 11:3 calls '[tlhe agreements and asso
ciated legal instruments included in Annex 4 (hereinafter referred to as "Plurilateral Trade 
Agreements")'. In contrast to the Multilateral Trade Agreements, the 'Plurilateral Trade 
Agreements do not create either obligations or rights for members that have not accepted them'. 

J See Understanding on Rules and Procedures Governing the Settlement of Disputes, Annex 2 of 
the Marrakesh Agreement Establishing the World Trade Organization of 15 April 1994, in 'The 
Results of the Uruguay Round of "Multilateral Trade Negotiations": The Legal Texts', GATT 
Secretariat, .June 1994, WTO, Geneva [hereinafter 'DSU'I. 
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prompt and effective dispute settlement procedures. Appellate Body decisions 
have derived this procedural good faith standard from Articles 3.10 and 4.3 
DSU. Thereby, the AB has construed detailed procedural rules for settling dis
putes pursuant to the WTO's compulsory dispute settlement regime.4 Good 
faith's contribution to the emergence of an effective and fully equipped body of 
WTO procedural law may spill over to the less developed ones of 'international 
procedural law', whether these apply to adjudication before the International 
Court of Justice or any other internationallaw.5 

By settling trade disputes the Panels and the AB have developed a body of 
jurisprudence around the WTO covered agreements.6 The Panels and the AB have 
referred-beyond the positive limits of the WTO Agreements-to the 'law of 
treaties', meaning the body of rules governing the law of international treaties, 
foremost codified in the Vienna Convention on the Law of Treaties (VCL T).8 

In addition to drawing from the 'law of treaties', the WTO Members' terms 
of reference call upon the other sources of 'general public internationallaw'.9 
The US-Gasoline AB Report is the baseline decision for introducing into the 
'GATT/WTO acquis' sources of international law outside the WTO 
Agreements. 1o As the AB in US-Gasoline says, the General Agreement on 
Tariffs and Trade (GATT) II is 'not to be read in clinical isolation from public 
internationallaw'.12 

Multiple such references to 'non-WTO' international law exist. 13 The WTO 
judiciary has been inspired particularly by 'related treaties', which are those 
international agreements, 'whose origins lie[sl outside the WTO legal system 

4 Sec, cg Camcron and Campbcll, 1998; Waincymcr, 2002; Iwasawa, 2002, pp 287ff on compul
sory dispute sctrlemcnt in the WTO. 

5 Thirlway, 1996, p 389, for discussion of the term, content, structure and development of the 
law governing intcrnational judicial proccdurc. 

6 Art 1:1 DSU dcfincs the 'covcrcd agrccmcnts' as 'the provisions of the agrccmcnts listcd in 
Appendix 1 to this Understanding', which arc thc WTO (Marrakcsh) Agrecmcnt, the Multilatcral 
Trade Agreements (pursuant to Art 11:2 WTO (Marrakcsh) Agrccmcnt) and the Plurilatcral Tradc 
Agreements (see Art 11:3 WTO (Marrakesh) Agrcemcnt). 

7 See, eg Vierdag, 1996, p 145, on the identity, substance, function and scope of what is meam 
by the term 'law of treaties', which is the law governing the negotiation, adoption, authentication, 
ratification, reservations, emry into forcc, and furthcrmorc, thc application and intcrprctation, the 
implementation, changc and termination of international treaties and convcntions. 

8 See VCL T (1969) 81mernational Lcgal Materials 679, donc at Vicnna on 23 May 1969, emercd 
into force on 27 January 19S0, 1155 UNTS 331 (1980), available at Imp://www.un.org/law/ilc/texts/ 
treaties.htm. 

9 See, eg Joyner, 200S, I' 4, who dcfines 'public international law' as 'consist[ingJ of rulcs that 
are generally recognised as binding the mcmbcrs of the international community in thcir rclations 
with one another' and Jeremy Bcntham (1789), the first scholar to coin the term 'public international 
law', as 'the body of rules and norms that govcrns the interaction betwecn states as well as betwcen 
other international persons'. 

10 Cottier et ai, 2005, p 113. 

11 See GATT, Annex lA, Marrakesh Agrccment Establishing the WTO, in 'The Results of the 
Uruguay Round of Multilateral Trade Negotiations, Thc Lcgal Texts', GATT Secretariat, June 
1994, WTO, Geneva [hercinafter 'GATT 94'1. 

12 US-Gasoline, AB Report, p 17. 
13 Pauwclyn, 2003b, pp 449-51. 
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and which are not formally part of the GA TT/WTO acquis.'14 For example the 
Agreement on Trade-related Intellectual Property Rights (TRIPS) directly refers 
to applicable substantive provisions of the major intellectual property conven
tions (eg Paris Convention);15 GATT Article XV:2 exempts WTO Member 
States from certain liberalization obligations when balance-of-payments and 
other financial obligations are required by the International Monetary Fund 
(IMF). Apart from such legislative references to related treaties, there exist 
purely judicial references to international agreements listed nowhere in any 
WTO Agreement. It is contested whether such treaties related to the WTO form 
part, of the WTO 'applicable law'.16 Such contested linkages between the WTO 
and other trade-related international agreements, include the Multilateral 
Environmental Agreements (MEAs), namely the Convention on Biological 
Diversity (CBD) and the Convention on International Trade in Endangered 
Species of Wild Flora and Fauna (CITES), and, furthermore.the United Nations 
Convention on the Law of the Sea (UNCLOS), regional integration treaties, such 
as the North American Free Trade Association (NAFTA), the Treaty of the 
European Union and last, but not least, the various bilateral investment treaties 
(BITs). 

Furthermore, the WTO judiciary has referred to rules of custom, namely to 
pacta sunt servanda, non-retroactivity and estoppel. Two of these rules, the prin
ciples of pacta sunt servanda and non-retroactivity of treaties, are codified in 
Articles 26 and 28 VCL T, respectively. I? All three of these rules of custom guide 
'the application ofWTO law'.18 

In addition to treaties and custom, the GATT 1947, the WTO Panels and the 
AB have considered the general principle of law of good faith and its corrollar
ies of abus de droit and estoppel, as well as the good faith rule of treaty inter
pretation of Article 31 VCL T.19 

14 Cottier et ai, 2005, p 113. 
15 Sec TRIPS, Annex 1 C of the Marrakesh Agrcemcnt Establishing the WTO of 15 April 1994, in 

'The Results of the Uruguay Round of Multilatcral Trade Negotiarions', Thc Legal Texts, GATT 
Sccretariat, June 1994, WTO, Gencva. 

16 Pauwe'lyn, 20(n, pp 560, who imroduccd the rerm 'applicable law' for the WTO, in order to 

emphasisc that WTO jurisdiction is limitcd to rhe WTO Agrecmems, bur WTO applicahle law 
cxtends to gencral imcrnarional law and, spccifically, non-WTO trcatics; sce Pauwclyn, 2003a, 
I' 460; scc also Bartels, 20(n, PI' 449-519, who deems 'imcrnationallaw from all sourccs ... potcn
tially applicable as WTO law'. 

17 See EC-Sardilles, AB Report, para 2n; US-Lille Pipe Safeguards, AB Rcport, fn 117 to para 
110; US-Offset Act ('Byrd AllIelldlllellt'), AB Rcport, para 296, on pacta sunt seruallda, sce 
Brazil-Coconut, AB Report, I' 1S; EC-BmulI1as, AB Report, para 236; Canada-Patent Term, AB 
Report, para 73; EC-Sardilles, AB Report, para 200 on non-rctroactivity of treatics. 

IS Zeitler, 200S, p 729. 
19 Sec, eg; EC-LAN, paras 83, 86; India-Patents, AB Report, paras 43, 45-<i, 55; EC-Poultry, AB 

Report, para 147; Argentilla-Textiles, AB Report, paras 42, 47; US-Section 211 (,Havana Club'), 
paras 328, 340; US-COUOIl Subsidies, AB Rcport, paras 613, 623 on treaty interpretation; of a rota I 
of73 issucd AB Reports as of 11 Deccmber 2005, a little morc than 0.25% (23 AB Reports) expressly 
rclatc to Art 31 VeL T when interpreting onc of the WTO Agrccments. 
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The AB has not referred to equity and is less likely to recognise emergent prin
ciples of international law or soft law as WTO sources of law.20 

The Panels have always gone step further than the AB in applying 
non-WTO sources of international law, but at first they approached such 
jurisprudence tentatively. In 2001, Pauwelyn could still say that the '[P]anel 
limited its reference to customary international law, but it should have referred 
to the broader class of general international law, including both general 
customary international law and general principles of law'.21 The AB has 
been even more radical in turning down the use of sources of law other than 
the WTO Agreements. It has, for example said that Article 3.2 DSU prohibits 
the 'imputation into a treaty of words that are not there or the importation 
into a treaty of concepts that were not intended'.22 Yet, the AB has also issued 
statements that seem to embrace such other sources of international law, 
namely the principles of pacta sunt servanda23 and prohibition of abuse of 
rights.24 

How can such conflicting statements be explained? The answer lies in the dis
tinction between the jurisdiction of the WTO and WTO 'applicable law'.25 The 
jurisdiction of the WTO is, pursuant to Article 1:1 DSU, limited to claims 
brought under, first, the agreements 'listed in Appendix l' of the DSU (the so
called 'covered agreements'), secondly, those brought under the WTO 
(Marrakesh) Agreement and, thirdly, those about the rights and obligations of 
the DSU 'taken in isolation or in combination with any covered agreement'.26 
According to Pauwelyn, the limited jurisdiction of the WTO neither 'mean[s] 
that the applicable law available to a WTO Panel is necessarily limited to WTO 
covered agreements?? nor that there is a 'need for the WTO treaty to explicitly 
incorporate such non-WTO justifications'.28 While Pauwelyn counts sources of 
international law, such as custom or general principles of law, as applicable law 
to the WTO, he seems to deny such sources the quality of sources of WTO 
law.29 

Focusing on one such source of international law, the general principles of 
good faith and its corollary in custom, pacta sunt servanda, this study aims to 

20 EC-Hormones, AH Report, para 123 and fn 92; against Cottier et aI, 2005, p 113. 
2\ Pauwc1yn, 2001, p 543 and fn 61. 
22 India-Patents, AH Report, para 45. 
23 See EC-Sardines, AH Report, para 278: 

[Wje must assume that Memhers of the WTO will abide by their treaty ohligations in good 
faith, as required by the principle of pacta stint seruanda articulated in Art 26 of the Vienna 
Convention. And, always in dispute settlement, every Member of the WTO must assume the 
good faith of every other Memher (footnotes omitted). 

24 See US-Shrimp, AH Report, para 158; US-Cotton Yarn, AH Report, fn 53 to para 83. 
2S See Pauwc1yn, 2003a, pp 460-3. 
26 Art 1:1 DSU. 
27 Pauwc1yn, 20033, p 460. 
2S Ibid, p 459. 
29 Ibid, PI' 40-52. 
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assess whether, beyond WTO applicable law, these principles are also WTO 
legal sources. This study will shed light on the application in WTO law of one 
particular general principle of law and customary rule, namely good faith and 
its corollaries of pacta sunt servanda, protection of legitimate expectations 
(PLE) , prohibition of abus de droit and estoppel. 

After first acknowledging the existence of general principles of law in WTO 
jurisdiction, this book will secondly examine if the WTO judiciary offers pro
tection to good faith and legitimate expectations and prohibits an abuse of 
rights. Thirdly, the book will investigate why the GATT 1947 and the WTO 
Panels consider applying the principle of good faith for resolving WTO dis

putes. 
The hypothesis is that the AB has only acknowledged claims of good faith 

when the claims have strengthened the trade liberalization obligations of the 
WTO Agreements. By way of being adopted with the reservation that it will not 
be applied by the WTO judiciary unless it supports the goals and objectives of 
the WTO Agreements, namely progressive and multilateral trade liberalization, 
good faith has only a one-dimensional content in WTO law. The way the AB 
has used good faith, the principle emanates from the customary rule of pacta 
sunt servanda, which says that treaties must be performed and implemented in 
good faith. As such, good faith stands for consent and ensures the application of 
the positive treaty provisions of the WTO Agreement. 

The WTO judiciary either identifies good faith as implicitly contained in a 
specific provision or applies good faith as a source ofWTO law, but one outside 
such positive treaty obligations. However, any interpretation of a WTO oblig
ation is conditioned by the pro-trade content of good faith. Good faith limits the 
use of the exceptions from trade liberalization. For example, in Article XX 
GATT, it ensures that free trade values remain unencumbered by environmen
tal, labour, health and cultural standards. If this hypothesis is correct, the AB 
would acknowledge the existence of a legal principle of good faith, only under 
the condition that it expresses a pro-trade concept protecting a WTO Member's 
expectations as to free trade in general, and multilaterally agreed conditions of 
competition in particular, including reduction of tariffs, concessions in services, 
implementation of intellectual property protection, rules-based use of trade 
remedies, fair use of the dispute settlement system. 

Some scholars argue that when the Panels or the AB seek the guidance of a 
general principle of law, such an application of a source of law outside the WTO 
Agreements amounts to judicial activism prohibited by Article 3.2 DSU. To such 
scholars, general principles of law, in contrast to the positive rights and obliga
tions of the WTO Agreements would 'add to or diminish' the WTO Members' 

rights and obligations.3D 

30 CfBloche, 2002, p 826 and fn 4 with further references, who seems to adopt the view that gen
eral principles only serve interpretive purposes in the WTO; similarly, Lennard, 2001, p 41, who 
refers to the sources of international law used hy the Panels and the AH as sources 'hearing upon 
interpretation' of the WTO Agreements; similarly cautious Hronckers, 20CH, p 56, '[Tlhe case law 
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Others have responded that while '[gJeneral principles of law are rarely 
referred to in GATT, they are per se part of the legal order of GA TT although 
they derive their existence from sources outside the GATT legal order .. .':" 
The general principle of good faith is one such non-WTO source of law applied 
by the Panels and the AB. 

A first concept of good faith WTO practice has referred to is the general rule 
of interpretation in Article 31(1) of the VCLT, which maintains that only an 
interpretation in good faith is a valid analysis of an international treaty provi
sion. However, the Panels and the AB of the WTO disagree as to the precise role 
of good faith in interpretation. 

Divergence between the Panels and the AB also extends to the notion and 
function of good faith. Views also diverge on the notion and function of the 
corollaries of good faith, namely, pacta sunt servanda and prohibition of abus 
de droit. Many Panel reports referring to a general principle of good faith or to 
one of its corollaries have been overturned by the AB. 

Thus, the issue of good faith fuels the debate about enlarging for some and 
diminishing for others the WTO's jurisdictional scope. While resolving a dis
pute over a tariff classification, a trade remedy or the depth of patent protection, 
there is often included in the Panel report an obiter dictum relating to good faith 
which serves to define the borders of WTO jurisdiction within the limits of pub
lic international law. 

A further purpose of this study is to examine the jurisprudence's process of 
delimiting the borders of WTO law. It will also be to identify a precursor role 
of the WTO judiciaries for other international tribunals, and to understand the 
pivotal role of good faith and its corollaries therein. While the emphasis will be 
put on good faith, a secondary focus will be on understanding the substantive 
trade law issues behind the disputes examined. The process of substitution, as 
the replacement of good faith for the underlying trade issue shall be termed, will 
shed more light on the seemingly complex, technical nature of disputes over tar
iffs, quotas and trade remedies. 

The study is embedded in the context of what Petersmann in 1999 identified 
as one of the challenges ahead for the legal rules of the WTO trading system as 
follows: 

The small, but growing WTO jurisprudence on dispute settlement procedures 
illustrates the 'evolutionary approach to interpretation' in WTO legal practice, as well 
as the growing influence of general international law principles and dispute settlement 

of the Appellate Body, which pays considerable attention to interpretative rules and developments 
of public international law, the WTO has become more open-minded than its predecessors'; against 
Cottier and Schcfer, 2000, pp 60-2, openly support the view that good faith and legitimate expecta
tions apply as substantive law in the WTO, albeit only in cases of Non-Violation Nullification and 
Impairment (NVNI) complaints; generally, Bartels, 2001, p 499 deems 'international law from all 
sources ... potentially applicable as WTO law'; see Pauwelyn, 2003a, PI' 25-34, for more aurhors 
and views on what type of (international) law the WTO Agreements represent and which sources of 
international Jaw apply to the WTO. 

]1 Benedek, 1990, pp 417,131. 
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practices of other international courts on WTO legal practice, especially on the pro
gressive refinement of WTO dispute settlement procedures . .l:!. 

Only through the analysis of the jurisprudence of the WTO Panels and the AB, 
which is the principal source of good faith expressions in the WTO, can the 
sources, role and function of good faith in the WTO be examined and partiCL1-
larities of a WTO good faith principle be identified. By organizing the case law 
of the WTO judicial bodies, the study will discuss whether the Panels or the AB, 
directly apply, in WTO treaty law, good faith as the source of law and inter
pretation in its function as a general principle of law in public international law, 
or whether the WTO judiciary has created its own good faith principle. 

Chapters one to six of this study discuss the various substantive expressions of 
good faith throughout the WTO Agreements as applied in WTO adjudication. 
Substantive good faith neither means interpreting an existing legal provision pur
suant to the premise of good faith, nor does it refer to the procedural principle of 
good faith as it applies to the settlement of trade disputes under the DSU.33 

Su bstantive good faith as discussed in chapters one to six, fills in gaps of WTO law, 
where the solution of a trade dispute may not be found in the positive law of the 
WTO Agreements or where a positive rule is being abused. Substantive good faith 
includes a study into the concept and corollaries of good faith as it appears in the 
Panel and AB Reports applying the rules and provisions of the WTO Agreements, 
namely, the PLE, the customary rule of pacta sunt servanda and the prohibition of 
abus de droit. Firstly, the WTO's substantive uses of good faith separate into: 

specific WTO provisions implying 'expressions of good faith', eg the 
Chapeau of Article XX GATT, Article 6 of the Anti-Dumping 
Agreement/Agreement on Implementation of Article VIof the GA TT 1994 
(ADA), Articles 7 and 8 TRIPS; 

- direct applications of the general principle of law as an 'autonomous 
source of rights and obligations';34 
'well-established' judge-made principles, eg the PLE; 
grey areas, where Panel and AB practice and fail to clarify whether they 
apply general public international law concepts of good faith directly and, 
thus, consider a general principle of law applicable law within the jurisdic
tion of the WTO, or whether in the Panels' or the AB's estimation, the nor
mative value good faith finds its limits in the individual rules of one of the 
WTO Agreements, such as the introductory clause of Article XX GATT 
94, the so-called Chapeau of Article XX GATT 94, which 'is ... but one 
expression of the principle of good faith'.35 

]2 Petersmann, 1999, p 216. 
3] See Art 3.2 DSU. 
]4 Kolb, 1998, p 662. 
35 US-Shrimp, AB Report, para 158; see also US-Japan Hot-rolled Steel, AB Report, para 10: 

'We see this provision [para 2 Annex II, ADA I as another detailed expression of the principle of good 
faith'. 
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Chapters seven to ten explore the interpretive uses the WTO judiciary makes 
of good faith. The reception in WTO law of the VCL T, namely the 'general rule 
of treaty interpretation' contained in Article 31(1) of the VCLT, is examined. 
While good faith is applied substantively when there is a gap in the law, good 
faith interpretation describes the process of extracting an implied meaning of 
good faith (an 'expression of good faith') from within the wording of the 
language of a right or obligation in the WTO Agreements. The text of the pro
vision may clearly refer to some expression of good faith or be ambigious, vague 
or otherwise unclear. The WTO judiciary will in all cases embark upon 
interpretation, which depicts the analytical legal reasoning of the language of a 
provision, in lieu of a direct application of the provision as a rule of law to the 
facts in the case. Such legal analysis, for international treaties, follows specific 
rules, which are laid down in the VCLT. However, both the sources and 
methods of these rules of interpretation, as well as the chronological order in 
which these are to be used, is contested. According to the VCL T, the provision 
at hand must be interpreted in the light of its text, context, object and purpose 
and in good faith. 

First, one will analyse whether the WTO Panels and the AB adhere to the 
approach furthered by the International Law Commission (ILC), whereby next 
to sources of text, context and object and purpose, the VCL T rules on inter
pretation of Article 31 require a 'good faith interpretation' of a treaty. Secondly, 
and if it is demonstrated that the VCL T becomes applicable WTO law under 
Article 3.2 of the WTO DSU,36 the question is whether it has been applied in the 
practice of interpreting the WTO Agreements.-l? Thirdly, one will investigate 
whether or not the WTO judiciary has created a good faith rule of interpreta
tion of its own. 

Chapters ten to twelve look first into another category where concepts of 
good faith are applied in WTO practice-the substantive good faith rules of 
WTO procedural law, which this book calls in shortened form, 'procedural 
good faith obligations'. They are codified in Articles 3.10 and 4.3 of the DSU. 
Secondly, in WTO dispute settlement, good faith standards created by AB 
jurisprudence, which demand the 'fair, prompt and effective' settlement of 
WTO disputes are identified and discussed. The standard of good faith under
lying dispute resolution together with the good faith obligations under Articles 
3.10 and 4.3 DSU, balance the due process rights of the WTO Members parties 
to a dispute with their obligations towards a functioning WTO dispute settle-

36 See DSU Art 3.2; see US-Gasoline, AB Report, p 17; see also US-Shrimp, AB Report, para 157 
and fn 152, with reference to Art 31 VCLT; US-japan Hot-rolled Steel, AB Report, para 101; 
US-Section 211 (,Havana Club'), Panel Report, para 8.57; India-Patents, Panel Report, para 7.18; 
EC-LAN, Panel Report, para 8.25; US-Section 301, Panel Report, para 7.67, for references to 'v;ood 
faith interpretation'. 

37 India-Patents, Panel Report, para 7.18; EC-LAN, Panel Report, para 8.25; see also US-Section 
301, Panel Report, para 7.67; see also Cottier and Schefer, 2000, PI' 61-2; av;ainst India-Patents AB 
Report, paras 43-8; EC-LAN AB Report, para 83. 
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ment system.38 Commonly, procedural rules are divided into those aimed at the 
settlement of disputes and as such ensuring the correct im plementation of WTO 
law by domestic authorities. The latter procedural obligations apply mostly to 
trade remedies, such as anti-dumping and countervailing duties, as well as to 
safeguard measures. This study will consider to what extent good faith shapes 
WTO procedural law, and will discuss how good faith might define the limits of 
due process rights thereby restraining an abusive exercise of due process rights. 
It will be discussed whether balancing due process rights with a view to achiev
ing a reasonable resolution of the substantive dispute prevents the escalation of 
abusive litigation techniques in trade disputes and how good faith controls 
WTO procedure during its various stages, such as which obligations it imposes 
upon litigating members and why it imposes duties on the Panels.39 

In the concluding chapter (chapter thirteen), the limits of good faith protec
tion in the WTO are tested. A WTO adjudicator may not expand the rights 
and the obligations of the WTO members. Indications in WTO appellate prac
tice suggest that the WTO Panels may have overstepped this limit of Article 3.2 
DSU by importing into WTO adjudication expressions of good faith. This study 
will seek to corroborate such evidence in the light of AB decisions overturning 
the Panels with the argument that the import of the general principle of law of 
good faith, with the exception of the well-accepted customary rule of pacta sunt 
servanda, is a prohibited 'aggrandiz[ation]' of the 'rights and obligations of 
members'.4o 

38 US-FSC, AB Report, para 166. 
.W Ehlcrmann, 2002, p 606. 
40 Art 3.2 last sentence of the DSU. 
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Concepts and Contents of Good Faith 
in International Law 

To claim for good faith that it is the basis of international law would be to ascribe 
to the ethical element behind, and in, international law a place which appears to 
minimise more than is warranted the equally, if not more, important functions 
fulfilled by the working principles behind internationallaw. 1 

The principle of good faith is 'the fundamental principle of every legal system'.2 

GOOD FAITH IS a general principle of international law.3 General 
principles of law function to 'make the law of nations a viable system 
for application in a judicial process .. .'.4 The obligation to protect good 

faith, together with standards of good faith implied in treaty provisions, the 
underlying or ensuing customary rule of pacta sunt servanda as well as the cus
tomary rule of estoppel, and the good faith-related concepts of equity and fair
ness are sources known to public internationallaw.5 Doctrine and jurisprudence 
confirm that good faith is an 'essential principle of internationallaw'6 but deny 
good faith a standing as a 'fundamental principle of international law',? 

Even if the principle of good faith fails to qualify as a 'fundamental' or 'over
riding' principle of internationallaw,8 because it is not part of ius cogens, as, for 
example, the prohibition of the use of force, it nevertheless forms a 'fundamen
tal principle of any legal system? 

There is a debate in the doctrine whether the principle of good faith is a moral 
principle devoid of normative content or whether it expresses normative values, 
such as a right, an obligation or standards and, thus, constitutes a source of law. 
For the ILC, on the one hand, 'the expression "in good faith" should also 

~ Schwarzcnberger, 1955, p 324. 
2 Cheng, 1987, p 105. 
-' See Schwarzenberger, 1955, pp 325-6; O'Connor, 1991, p 119; US-Shrimp, AB Report, para 

158. 
4 Brownlie, 1998b, pp 15-19. 
5 Sec ibid, 1998a, p 18. 
6 Cheng, 1987, p lOS. 
7 Degan, 1997, p 83; sec also Brownlie, 1998a, p 19; against Zoller, 1977, p 12. 
s Brownlie, 1998a, pSIS, good faith is nor parr of rhe 'overriding principles of inrcrnarionallaw 

... forming a body of ius cogens'. 
9 See Degan, 1997, p 141; againsr Hilf, 2001, P 128. 
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certainly be retained, for those words were the very essence of the rule stated. 
The obligation was not only moral, but also a legal one'. 10 For Zoller, on the 
other hand, good faith belongs to the realm of morality and policy. I I 

GOOD FAITH AND ITS SOURCES IN PUBLIC INTERNA TIONAL LAW 

The sources of international law have been listed in what has been called the 
'deplorable' Article 38(1) IC] Statute. 12 While Article 38(1) depicts the sources 
of international law, it refrains from laying down with authority how such 
sources stand in legal relation to each other. 13 Article 38(1) cites the sources, but 
neither puts them on a theoretical foundation nor catalogues the sources sys
tematically, by hierarchical order, or other rule, by which the judge could be 
informed on the normative value of each source in relationship to another. As 
wi.th ~ny other general principle of law, it remains unclear whether the general 
pnnclple of law of good faith primes custom, and in concreto, the customary 
rule of pacta sunt servanda. Does the customary rule of pacta sunt servanda 
stand at a hierarchically higher level higher than the principle of PLE, which, in 
some instances, may reach further than the limits of consensus put down by 
pacta sunt servanda? 

The Deficiencies of Article 38(1) of the Statute of the IC] 

Article 38(1) IC] on the sources of international law leaves it up to the inter
national lawyer and tribunal to find the rules of international law applicable in 
a case. As Article 38(1) IC] Statute lists these, they are nothing but a 'disorderly' 
and often 'intellectually incoherent' mixture of rules of logic and past practice 
of organization of the sources of international law. 14 On the one hand, the 
deficiencies of Article 38(1) IC] Statute have serious consequences, namely 
the one of treating consent and custom as interchangeable legal sources. On the 
other hand, it must be borne in mind that the object and purpose of the IC] 
Statute is to assist the judiciary, the IC], or any other international court or tri
bunal abiding by its rules, in the settlement of disputes, even if the Statute had 
originally been designed for the IC] only. It cannot be expected of Article 38(1) 

IC] Statute to establish a sourcebook for every international court and tribunal. 
The purpose of Article 38(1) IC] Statute has not been to design a theory of 

10 See Yearbook of the International Law Commission (YBILC) 1964, vol I, p 29. 
11 See Zoller, 1977, pp 348-<iO',3S1-:-2, 3S4, at p 351, 'Ia bonne foi." n'est qll'lIn principe de base 

'" ~lll ne peut aVOlr lInecffectIvlte lundlque que dans la mesure (ll! on lui donne une forme juridique 
suffisante'. 

12 Allot, 1996, p 34. 
\3 See ibid, 
14 Ibid. 
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sources of international law, involving the task of codifying all sources of inter
national law as well as the one of defining their relationships to each other. 
While the sources of law codified in Article 38(1) IC] Statute are helpful to 
analyse what the sources of good faith expressions in the WTO jurisprudence 
may be, both Article 38(1) and corresponding IC] jurisprudence must be taken 
cum grana salis. 

1£ the Statute governing the rc]'s adjudicatory tasks has neither clarified the 
relationship of the sources of international law nor set up a coherent theory of 
the legal foundations of international law , the IC]'s case law has done even less 
to remedy the deficiencies of Article 38(1) IC] Statute. The IC] neglects to 'iden
tify the source it is applying, whether by reference to particular subparagraphs 
of article 38(1) or otherwise'. The same holds true of the WTO adjudicators.15 

Treaty Law and Practice 

The duty to respect good faith in international treaty relations is found codified 
in many international agreements. The most wide-ranging such good faith duty 
is Article 2.2 of the UN Charter, which obliges UN Member States 'to ensure to 
all of them the rights and benefits resulting from membership, shall fulfill in 
good faith the obligations assumed by them in accordance with the present 
Charter' .16 This universal duty to fulfill the treaty obligations under the UN 
Charter in good faith,17 not only binds the UN Member States but also the 
UN organs. 

Muller distinguishes two purposes behind the debated inclusion of this 
provision in the Charter. First, the express enunciation of good faith in treaty 
law serves the purpose of countering the positivistic and legalistic treaty law as 
well as to offer an alternative in case there is no treaty law lest there be a legal 
vacuum. IS 

Secondly, Article 2.2 of the UN Charter was installed to give a chance to bal
ance legally the different political interests, influences and weights of the UN 
Member States. 19 In this sense Muller cites that while states are entitled to enjoy 
fully the rights that flow out of the equal sovereignty of states as contained in the 
text of Article 2.1 UN Charter, the good faith clause ensures that States 'comply 
faithfully with their international duties and obligations'.2o However, public 

1$ Mendelson, 1996, p 64. 
16 Art 2.2 Charter of the United Nations of 24 October 1945, entry into force 24 October 1945, 

available at http://www.un.orglaboutun/charter/ [hereinafter 'UN Charter']; see also Zoller, 1977, 
p6. 

17 See Art 2.2 UN Charter; see Miiller, 1995a, pp 89-97 for a discussion of Art 2.2 UN Charter; 
see also Rosenne, 1989, p 159. 

18 See Miiller, 1971, p 228. 
19 See ibid, p 233. 
20 Ibid and fn 17. However, the author also mentions opinions-most prominently Hans 

Kelsen's-that the clause of Art 2, para 2, UN Charter has no legal value whatsoever. 
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international tribunals are very cautious to acknowledge the bad faith of a 
Member State.21 

The UN Charter of Economic Rights and Duties of States, and the UN 
General Assembly Resolution 1803 (XVII) on Permanent Sovereignty over 
Natural Resources, contain codified expressions of pacta sunt servanda.22 

Codifications of the Duty to Settle Disputes in Good Faith and Prohibitions of 
Abuse of Procedure 

In Case Co.ncerning the Aerial Incident of 10 August 1999 (Palzistan v India), 
the .IC] derIved from the general duty of UN Members to respect good faith in 
Ar~lcle 2.2. UN Charter the more specific duty to settle disputes in good faith.23 
ThIS duty to respect good faith in dispute settlement procedure has become the 
most important good faith obligation in international treaty law, including the 
law of the WTO Agreements as the following examples will show. In 1982 the 
U~ adopt the Manila Declaration on the Peaceful Settlement of International 
DIsputes annexed to the General Assembly Resolution 37/10 of 15 November 
1982, where paragraph 5 to chapter I holds UN Members to settle disputes in 
good faith. 24 

Manila Declaration on the Peaceful Settlement of International Disputes 
Paragraphs 5 and 11: ' 

5. States shall seek in good faith and in a spirit of cooperation an early and equitable 
~ettl~ment of their international disputes by any of the following means: negotiation 
mql11ry, mediation, c~nciliation, arbitration, judicial settlement, resort to regional 
arrangements ~r agencIes or other peaceful means of their own choice, including good 
offices. In seekmg such a settlement, the parties shall agree on such peaceful means as 
may be appropriate to the circumstances and the nature of their dispute. 

11. ~t~tes shall in accordance with international law implement in good faith all the 
prOVISIOns of agreements concluded by them for the settlement of their disputes.25 

21 See Zoller, 1977, I' 141. 

,22 Se~ UN Charter of Economic Rights and Durics ofStatcs, ch I; sec also UN Gcneral Asscmbly 
ResolutIOn 1803(XVII) of 14 Dcccmber 1962, para 8, availablc at http://www.unhchr.ch/french/ 
ht~~l/menu3/b/c_natres_Jr.htm; se~ also White, 1996, p 232 and fns 9 and 10. 

See Case C?llcernmg the Aened Incident of 10 August 1999 (Pakistan v India), [urisdiction of 
the Court, para ,)3. ' 

24 ?ec para S, Chartc~ I, Anncx to the Gencral Asscmbly, Rcsolurion 37/10, Peaceful Settlement 
of DIsputes betwecn Statcs, 15 Novcmber 1982, UN Document AIRES/37/1O, available at 
http://www,un.org/documcnts/ga/rcs/37/a37r01Ohtm· sec Rosenne 1989 .).) 161 2 fc)r a d' ,,' .. ~.. .' ,. ~ , 'tt - ~sl1ll1mary 

IS2~ussl~n of thc g(~od faIth duties 111 the M,anda Declaration; sce also Peters, 2002, PI' 131-2. 
?ec para 11, Charc:r I, Anncx to the C,encral Assembly, Resolution 37/10, Pcaceful Settlemcnt 

of Dlsputcs bctwcen States, 15 Novcmber 1982, UN Document A/RES/37/1O, available at 
http://www.un.org/documents/ga/res/37/a37rOl0.htm. 
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As of 2000, there are nine judgments of the IC] that establish the duty to settle 
disputes in good faith. 26 In addition to Art 2.2 UN Charter and the UN Manila 
Declaration, the following other codifications in international treaties of the 
duty to settle disputes in good faith exist. 

The principle of good faith in the judicial settlement of disputes is said to be 
implicitly at the basis of the International Criminal Court Statute (ICC Statute) 
Article 86, which requires States to 'fully [reference to good faith] cooperate 
with the Court in the investigation and prosecution of crimes within the juris
diction of the Court'P In international criminal judgments, the duty to provide 
information as a specific emanation of the good faith obligation in disputes, was 
concretised in the 1997 Blasbc Supoena Judgment, where the Appeals Chamber 
of the International Criminal Tribunal for the Fonner Yugoslavia (CTFY) held 
that 'The degree of bona fide cooperation and assistance' is an element the 
Tribunal will take into account 'throughout the whole process of scrutinizing 
the documents ... '.28 

Article 23 of the International Centre for Settlement of Investment Disputes 
(ICSID) conciliation rules establishes an express duty to resolve disputes in good 
faith. 29 Article 11 of the 1996 Permanent Court of Arbitration Optional 
Conciliation Rules holds states engaging in arbitration proceedings to cooper
ate in good faith and to produce documents to the conciliator.30 The principle 
against the abuse of procedure has been codified frequently in human rights 
treaties, and protects both the individual in the procedures installed for its 
benefit against the State, and the State against the abuse of procedure by indi
viduals before international organs.31 Another explicit duty to settle disputes in 
good faith is contained in Article 294 UNCLOS. 

As for the case law, specialised UN Courts, namely the International Criminal 
Tribunal for the Former Yugoslavia (ICTY) and the International Tribunal for 

26 Sec, eg Case Concerning the Aerial Incident 10 August 1999 (Pakistan v India), wherc in para 
30, Pakistan allegcd that thc rcservation valid for Commonwealth States amounts as a disguised dis
crimination among othcrs to a breach of good faith, an argument that the Court denicd; Ambatielos 
(Greece IJ United Kingdom) (1951-1953), p 23; Military and Paramilitary Activities in and against 
Nicaragua (1984--1991), para 21; Application of the Convention on the Prevention and Punishment 
of the Crimc of Genocide (1993-), p 336 and 349; sec Kolh, 2000, pp 640--6, for a summary and dis
cussion of all cases as of relating to abuse of judicial process. 

27 Art 86 Romc Statute of thc ICC; see a Iso Peters, 2002, pp 131-3, for a cross-comparison of the 
principle of good faith as a source of states' duty to cooperate specifically in dispute settlcment pro
cedures in different various treatics. 

28 Case no IT-9S-14-T, Prosecutor" Tihomir Blaskic, Judgmcnt of 29 Octobcr 1997, para 68, 
cited in Pcters, 2002, p 132. 

29 Sce UNCLOS of]() December 1982, Mol1tcgo Bay Convention on the Law of the Sca; Art 23 
ICSID Rules of Procedure for Conciliation Proceedings (Conciliation Rulcs), January 1985, avail
able at http://www.worldbank.org/icsid/basicdoclbasicdoc.htm. 

30 Sec the tcxt of Art 11: Cooperation of Parties with Conciliator, Art 11, 'Thc parties will in good 
faith cooperate with the conciliator and, in particular, will endeavour to comply with requests by 
the conciliator to submit written materials, providc cvidcnce and attend meetings', available at 
http://pca-cpa.org/ENGLlSH/BD/conciliationenglish.htm;seealsoPcters,2002,pp 131-2. 

31 Sce Kolb, 2000, p 638. 
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the Law of the Sea (ITLOS), have further consolidated procedural rules by using 
good faith to compel states to cooperate in dispute settlement, as seen in 
Article 294 of UNCLOS (1982), Article 23 ICSID Conciliation Rules (1985) and 
in case law of the CTFY, Prosecutor v Tihomir Blaskic (1997).32 But a tribunal 
will not always hold states responsible to procedural good faith, as The 
'Camouco' Case (Panama v France) Prompt Release (ITLOS, 2000), shows, 
where France introduced the argument of abuse of process, but ITLOS left the 
claim unsu bstantiated.·13 

The Duty to Settle Disputes in Good Faith Contained in the DSU 

For the WTO Agreements, the duty to settle disputes is expressly codified in 
Articles 3.10 and 4.3 of the DSU, described in chapters eleven to twelve below. 
The UNCLOS and the DSU codifications of the general principle of good faith, 
are very much alike. Both are codified expressions of the general principle of law 
not to abuse procedural rights, and both share a similar concern with balancing 
the power of different Member States. 

However Article 294 of the UNCLOS Convention goes one step further than 
Article 3.10 DSU, since it provides for a preliminary proceeding in which the tri
bunal may reject a case for the reason that a claim constitutes an abuse of legal 
process. The WTO DSU by contrast does not allow such a legal consequence 
(preliminary proceeding) for its members' failure to engage in dispute settlement 
in good faith. 

The prohibition on abusing procedural rights is codified in Article 294 of the 
UNCLOS.34 It stems from the concern to find a measure of equilibrium between 
the interests of coastal states and land-locked states, which in particular want to 
see their rights safeguarded under the Convention.35 

A similar concern could have guided the WTO legislator's idea behind 
Articles 3.7, 3.10 and 4.3 DSU, when they established the DSU, the one of finding 
an equilibrium between the powerful economic actors and the less powerful 
ones, that do not possess the market power to instigate a dispute, far less to 
d~fend themselves against the abuse of due process rights by litigation tech
mques. 

As opposed to the WTO judiciary, which has derived far-reaching procedural 
guarantees under Article 3.10 DSU, especially as of the recent trade remedy cases 
(year 2000 onwards), there are no comparable, explicit corrective mechanisms 
installed to counter an abuse of substantive WTO law (rights not contained in 

32 UNCLOS Art 294 (1982); case No IT-95-14-T, Prosecutor" Tihomir Biaskic, Judgment of 
29 Octoher 1997, para 68, cited in Peters, 2002, p 132. 

33 Camouco (Panama" France) (Application for prompt release), Verhatim Record of the Puhlic 
Sitting of 27 January 2000, ITLOS/PV.00/2/Rev. 1, availahle at http://www-itlos.org. 

34 See UNCLOS. • 
35 See Kolb, 2000, I' 639. 
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the DSU). The WTO judiciary compares well to international jurisprudence on 
this point, as there are some parallels in the use of 'procedural good faith'. For 
ITLOS, IC], ICTY and the WTO's AB, the specific expression derived of the 
duty to settle disputes in good faith, namely to provide the judiciary with evid
ence, is a new instrument to secure members' compliance and one which has 
been used only since the late nineties. It is a sign for the increasing juridification 
of international organizations' dispute resolution mechanisms and the accept
ance thereof by many nations.36 

As states will increasingly accept requirements of fairness in international 
forums, such international organizations will become more rule-oriented and 
less exposed to the power plays often displayed by excessive use of litigation 
techniques.3? At the WTO, the AB is in line with international jurisprudence's 
recent trend towards juridification. However, there is no good faith obligation 
at the WTO, codified or implicit, that is comparable to Article 2.2 UN 
Charter.38 

The WTO does not have a comprehensive duty to respect good faith. Rather, 
the codified enunciations of good faith (in the DSU) are all concentrated on 
aspects of legal process in Articles 3.10 and 4.3 of the DSU, where the duty to 
settle disputes in good faith is explicitly mentioned. Thus, it is understandable 
that WTO case law is full of citations of the general principle of law of good 
faith, since the WTO bridges this gap by referring to the general principle of 
good faith. Thus, it is up to the adjudicator to draw from general principles if it 
needs to fill a gap in the WTO agreements or if there is the need to balance inter
ests at stake. 

General Principles of Law 

The concept of good faith has been associated with the international legal 
source of 'general principles of law'. General principles of law are a source of 
international law under Article 38(1)(c) IC] Statute.39 The Permanent Court of 
International ] ustice (PCI]) in the Chorzow Factory Case left undecided 
whether the term 'general' refers to 'principles of international law' or to 'a gen
eral conception of law'.40 Equally undecided is doctrine, since the language of 
Article 38(1)(c) of the IC] Statute is unclear as to which general principles are 
relevant. Do they include some or all of the following? 

.'6 Cf Cottier and Oesch, 2001, p 28, who noted the term 'juridification of dispute settlement'; 
cfKuyper, 1995, p 90, who introduced the term 'judicialization' of the WTO. 

37 CfJackson, 1999, PI' 110-11, who marks the term 'rule-orientation'. 
.\8 See Art 2.2 UN Charter; sec also MUllcr, 1995, pp 89-97, for a discussion of Art 2.2 UN 

Chartcr. 
39 Sce Art 38(1)(c) IC./ Statute. 
40 Chorzow Factory Case, PCIJ, Scr A, No 17, I' 29, cited in Kosekennicmi, 1985, I' 123. 
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- general principles of municipal law; 
- general principles of international law, generated by state practice ('prin-

ciples of international law proper'), such as freedom of the seas or diplo
matic immunity; 

general principles of legal systems generally ('basic or fundamental' prin
ciples of international law, such as the ius cogens principles4l); or 
general principles of legal systems specifically as to rules of judicial and 
arbitral procedure (due process, fair trial, etc).42 

In addition to their classification as to their content, 'principles of international 
law' may further be divided into the international legal principles the IC] has 
recognised (eg, freedom of maritime communication in the Corfu Channel 
Case, good faith in the Nuclear Tests Case, estoppel in the Temple of Preah 
Vihear Case, effective nationality in the Nottebohm Case, etc43) and those the 
Ie] may not (yet) have acknowledged) but which are contained in the UN's 
Friendly Relations Declaration.44 

One could go one step further to distinguish, among the principles the IC] has 
recognised, those, which the WTO AB has recognised (such as pacta sunt ser
vanda and non-retroactivity) from 'principles of international law' the IC] has 
recognised, but which the WTO AB has not (yet) recognised-good faith, 
equity, estoppel, PLE, precautionary principle. 

Institutional Principle in International Organizations 

What Amerasinghe calls institutional principles and what Schermers before him 
calls 'general rules for international organs', is the notion for describing 'insti
tutional issues [ ... J common to all or to most international organs'.45 

The question is whether the WTO, as a public international organization 
pursuant to Articles I, II and VIII of its constituent treaty, the so-called WTO 
(Marrakech) Agreement,46 draws from good faith for operational, procedural 

41 Koskenniemi, 1985, PI' 124-5. 
42 Mendelson, 1996, I' 79-1;0. 

43 Sec Koskenniemi, 1985, 1'123, for a more complete enumeration of general principles of inter
national law recognised oy the IC./. 

44 See The Dec/aration on the Principles of International Law concerning Friendly Relations and 
Cooperation among States in Accordance with the Charter of the UN, 24 Octooer 1970, which lists 
the principles of non-use of force, peaceful settlement of disputes, non-interference in the internal 
affairs of other States, cooperation in accordance with the UN Charter, equal rights and self
determination of Peoples, sovereign equality of States, good faith in the fulfillment of the ooligations ' 
of the UN Cha ner. 

45 See Schermers, 1980, p 112. 

, 46 Art I, Establishment of the Organization, 'The World Trade Organization' (hereinafter referred 
to as 'the WTO') is hereby established; Art II, Scope of the WTO, para 2, 'The WTO shall provide the 
common institutional framework for the conduct of trade rclations among its members in matters 
related to the agreements and associated legal instruments included in the Annexes to this Agreement'; 
Art VIII, Status of the WTO, para I , 'The WTO shall have legal personality, and shall be accorded bv 
each of its members such legal capacity as may be necessary for the exercise of its functions'. . 
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and internal guidance.47 In order to answer whether good faith structures and 
organises the WTO as an institutional principle, one would have to examine 
jurisprudence for expressions of good faith controlling the behaviour of certain 
organs of the WTO, namely the duties of the Panels, the AB, the Secretariat or 
the Director-General. One is most likely to find, through jurisprudential ana
lysis, an i;lstitutional good faith duty in the relationship between the Panels and 
the AB as described below in chapter twelve. 

The hypothesis is that good faith may very well be an institutional principle 
of the WTO in the realm of dispute settlement, where AB jurisprudence short of 
establishing a rule of binding precedent maintains that Panels are bound by 
good faith to respect similarly situated AB decisions. Whether a quasi-rule of 
precedent may qualify as an institutional principle simply because it binds the 
lower to the higher judicial organ is one a'rgument of this study. 

Two examples for good faith-related institutional principles at the WTO are 
first, equitable geographical representation of interests and, secondly, equitable 
representation of specific interests. The concept of an institutional principle of 
equitable representation goes back to Schermers and Blokker, who introduced 
the notion for international organizations in general in 1980.48 

In comparison to the WTO, EC case law distinguishes institutional from non
institutional principles depending upon their impact on the European Unions 
(EU) supranationality. The Opel Austria case illustrates this difference between 
institutional and non-institutional principles by stating that institutional prin
ciples are those that are binding between states, and non-institutional ones are 
those of an international organization vis-a-vis an individual. The European 
Court of First Instance (CFI) held in Opel Austria (1997) that the Council had 
frustrated Austria's legitimate expectations protected by the EC-Austria bilat
eral agreement still in force for the couple of days left before Austria's entry into 
the EEA. The EC Council had violated the international law obligation of good 
faith under the EEA, when it adopted, just a few days before Austria's entry into 
the EEA, a tariff regulation that had the effect of prospectively offsetting the 
benefits Austrian economic operators were just about to enjoy under the new 
legal regime of the EEA. 

In Opel Austria, the CFI explicitly used general public international law to 
support its conclusion that the individual economic operator, Opel Austria was 
entitled to protection of its legitimate expectations and that Austria was entitled 
to oppose according to the principle of good faith, the creation of a regulation 
that would become illegal within the few days of Austria's entry into the EEA.49 

47 Sec Amerasinghe, 1996, pp 15-20_ 
4" Sec Schermers,1980, PI' 145-54. 
49 Sec Case T-115/94, Opel Austria GmbH l' Council [1997] ECR-II-39, paras 89-95; seede Wine, 

2000, p 156, who discusses the case. 



20 Good Faith Protection and Corrolaries 

In the Opel Austria case, for instance, the eFI considers the Ee at fault under 
the general principle of law of good faith, but finds that the principle of legit
imate expectations, as a 'non-institutional principle', only protects individuals 
(and not Member States).50 Thus, it was only the individual economic operator, 
Opel Austria, which could rely on the protection of its legitimate expectations 
to oppose the tariff increase imposed by the regulation. Austria (which at this 
time was not yet member of the EEA) itself could only rely on the general 
principle of law of good faith.51 

GOOD FAITH PROTECTION AND CORROLARIES 

We cannot do without power, except of course in the lovely utopias of the 
anarchists. But it can be held in check and counterbalanced so that it does not 
become excessive. It is possible to take away its unauthorised functions that quell 
the individual, that being [ ... J is the touchstone of society and whose rights we 
must respect and guarantee. Violating these rights inevitably unleashes a series of 
escalating abuses, which like concentric waves sweep away the very idea of [ ... J 
justice (emphasis added). 
Mario Vargas Llosa, 'Confessions of a Liberal', Irving Kristol Award 2005 
Recipient's Speech before the American Enterprise Institute, 3 March 2005 

Good Faith 

The principle of good faith is a legal concept about the substance and the 
process of communication between individuals and among states. It requires 
states to enter into relationships 'honestly and fairly' and be guided by truthful 
motives and purposes.52 Within treaty law, good faith most prominently figures 
in two places: 

(1) It is a source and method of treaty interpretation pursuant to Article 31(1) 

VeL T. The content of the interpretative principle of good faith is to ensure 
that the interpretation of the treaty terms remains a balanced and fair one. 
It limits the extent of literal interpretation if there is the risk that such an 
interpretation may result in one party 'gaining an unfair or unjust advantage 
over another party'.53 

(2) It imposes certain duties to the signatories to a treaty prior ratification, 
namely to make every good faith effort 'to obtain the consent of the 
sovereign'.54 

50 de Witte, 2000, r 156; similarly, Canal-forglles, 2001, I' 9. 
51 See de Witte, 2000, I' 156. 
52 l)'Amaro, 1992, r 599. 
53 Ibid. 
54 Ibid. 
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Given that good faith expresses 'complex', 'polar' values,55 good faith is associ
ated with concepts of equity, such as aquiescence and estoppel. In addition, 
good faith has close ties to the customary rule of pacta sunt servanda, the gen
eral principles oHaw of the PLE and the prohibition of abus de droit. Kolb has 
organised good faith around an extrinsic and intrinsic concept, which this study 
will apply. With extrinsic and intrinsic concepts Kolb distinguishes the princi
ple of good faith from related concepts, ie corrolaries of the principle of good 
faith, such as equity, estoppel, pacta sunt servanda and prohibition of abus de 
droit (see below, chapter three). 

eorrolaires of equity, namely acquiescence, estoppel and detrimental reliance 
will not be analyzed in detail for WTO law, given that the case law of the WTO 
has not (yet) adopted or related to these principles in any major way. 

Equity 

As a general principle of law removed from 'any particular system of jurispru
dence or the municipal law of any state',% equity is perhaps the only principle 
to 'provide constraint on state consent by bringing objective notions of fairness 
and distributive justice into international law' Y While there are international 
treaties expressly codify 'recourse to equity', such as Articles 59, 69, 70(4),83 
UNeLOS, no such reference to equity is found in any of the WTO 
Agreements.58 The Ie] has had more and more frequent recourse to equity or 
equitable principles.59 But, there has not been any WTO Panel or AB decision 
so far, substantiating an argument on the basis of equity. In contrast to the lack 
of equity in WTO jurisprudence, the Ie] not only has referred to equity in 
quantitative terms but has proposed a doctrine of equity for public international 
law in order to establish the function and content of the concept for public inter
nationallaw.60 

Any discussion of equity and equitable principles applicable to the rights and 
obligations of the WTO Agreements forming part of the adjudication thereof or 
filling in a gap in the law of the WTO must take into account the jurispruden
tial dicta of the Ie] on this issue, as it is mostly the Ie] judges, who have devel
oped and applied the concept of equity in internationalnorms.61 

55 Cheng, 1987, 1'105; sec also Zoller, 1977, 1'12, 'En dcpit de ses difficll!tCS d'approche et de son 
contenll singlllicrement complexe, la bonne foi cst reconnlle par I'ensemble de la doctrine comme 
I'lln des principes fondament311x du droit international'; similarly Kennedy, 1992, r 345. 

5(, Lowe, 1992, I' 54. 
57 Charlesworth and Chinkin, 2000, I' 79. 
58 Ibid and fn 112. 
59 See, eg ibid. 
60 See Weil, 1996, 1'121, 'Ia Cour internationale a ell recours de pillS en pillS frcqllemment a ce 

concept, dont e11e a entrepris en mcme temps de prcciser la fonction et Ie contenll'. 
61 Sec Weil, 1996, PI' 123--4. 
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The IC], in the Continental Shelf Case (Libyan Arab Jamahiriya/Malta) of 
1985, found that equity is, next to law, an emanation of justice.1i2 Equity is thus 
on par with law. This opinion found that a judgment must be equitable, ie the 
interpretation in equity of a rule of international law shall be given priority over 
other interpretative means, but only to the extent that the result remains con
sistent with the (positive) law.1i3 Secondly, and as an immediate result from the 
first equation, the IC] separates equity from judgments ex aequo ac bono, and 
thus drives a split between objective values of justice (equity) and subjective 
case-by-case justice (ex aequo ac bono).64 

In relation to a rule of positive law, scholarship defines three functions for 
equity. It can firstly be implied in treaty provisions, where it will function as a 
means of judicial interpretation (equity infra legem).65 Treaty rights and oblig
ations either directly mandate the judge to make, within the limits of judicial 
discretion, a consideration of equity, or such rights and obligations may implic
itly contains a notion of equity, the latter which is the case in the WTO 
Agreements, where no provision either contains an explicit reference to judicial 
discretion or to equitable principles. In this infra legem function of 'work[ing] . 
within the limits of the law more or less as a mechanism of judicial interpreta
tion',66 equity shares, what Wei I calls an integrative relationship ('rapport 
d'integration') to the positive law of a treaty provision.6? 

Secondly, equity can be juxtaposed to a rule and realise the function of a cor
rective to the law (contra legem equity).68 In its contra legem function, equity is 
criticised by positivists, who fear an undue limitation on state sovereignty and 
an overbroad increase of discretionary power of the judiciary.Ii'" Thirdly, equity 
may substitute for a missing or ambiguous rule (equity lJraeter /egem).?o Where 
equity juxtaposes a legal norm (equity contra legem) it is difficult to distinguish 
what exactly separates it from a judgment ex aequo ac bOlla.? 1 

Equity is a source of international law and finds concretization in what the 
IC] calls equitable principles, pacta sunt servanda, good faith protection, pro
hibition of alms de droit, obligation to repair damage, etc.72 The assertation 
that equity is in par with the law produces two consequences: 

As mentioned above, equity is separated from the subjective concept of judg
ing a case ex aequo ac bono. 

62 C( ibid, 1'1' 122-3. 
63 See ibid, 124-6; see also Cottier and Schcfer, 2000, 1'1' 54-5. 
64 Ibid, I'P 12Mf. 
65 See ibid, 1'1' 134-44; see also Janis, 1995, P 109. 
66 See Janis, 1995, P 109. 
67 Weil, 1996, P 134. 
68 See ibid, PI' 130-1; sec also Janis, 1995, P 109. 
69 See Janis, 1995, 1'109. 
70 Weil, 1996,1'1' 131-4. 
71 Sec ibid, 1'1' 126-9. 
72 Ibid, 1'1' 124-6. 
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_ The assertation begs the question whether equity, just as positive treaty law, 
acquires the status of a formal source of law. 

The IC] and some authors deny such an assumption with the argument that 
Article 38(1) IC] does not list equity as being among the formal sources of pub
lic internationallaw.?3 If equity is not a source of international law of its own, 
the next question is whether equity must be subsumed under a rule of custom or 
whether it qualifies as a general principle of law. The debate over the source 
quality of equity remains open-ended to this day.?4 However, even if r~lated to 
or constituting a rule of custom, equity nevertheless assumes the functIOns of a 
typical general principle of international law , ie filling in a gap in the law or con
cretizing the open-endedness of a norm. It does so for the judge to avoid. a 110n

liquet ruling, because a nou-liquet would dangerously compr0l111se the 
completeness of the public international order (see section below, 'Function of 
Normativity in Public International Law'). 

Equity has been most frequently used by the IC] in maritime and territorial 
transboundary cases. Equity is often the only way to solve these heavily techni
cal and facts-based cases in order to demarcate boundaries.?5 From its function 
of assisting the jl1dge in technical, facts-intensive cases to find a fair outcome for 
both parties, equity is similar to estoppel, the latter which Sinclair characterises 
as being used in international law in 'territorial disputes with deep historical 
roots'.?6 

'A less traditional but equally important current use of equity in international 
law concerns the new international economic order', where equity speaks to the 
concerns of developing countries relating to the unfair distribution of resources 
on the one hand, and the protectionist use of labour, environmental, sanitary 
and phytosanitary measures (SPS) by industrialised nations to block the 
importation of agricultural and non-agricultural goods originating in dev
eloping countries, into their markets'?? This is where equity acquires a 
specific meaning for the WTO (in addition to other organizations or inter
national agreements concerned with development issues, namely the Charter of 
Economic Rights and Duties of States)'.78 However, such references in the 
WTO Agreements as well as in other organizations' foundational charters, res
olutions and other internal documents, such as memoranda, guidelines, includ
ing for dispute settlement, amount to another, perhaps more substantive 
function of equity in the sense of distributional justice, 'economic and political 

73 Ibid, 1'127. 
74 CfIbid. 
75 Sec Janis, 1995, I' 113; sec also Weil, 1996, 1'122. 
76 Sinclair, 1996, I' 104. 
77 lanis, \995, I' 111. 
n Sec UN Res 3281 (XXIX), Charter of Economic Rights and Dutics of States of 12 Deccmher 

1974. 



24 Good Faith Protection and Corrolaries 

fairness' and equitable sharing of benefits than the one described originally in 
IC] case law as identifying the role and delimiting the discretion of a judge.7

9 

Equity is a contested concept of international law. It is said to protect the 
rights of the already privileged.80 Within the field of international economic 
law, equity has been applied to resource allocation, but not to internatiOl~al 
trade law in the sense of the WTO Agreements. Since equity is burdened With 
the criticism of favouring the entities (states, individuals) already protected in 
the law, it may be a good thing that the WTO judiciary is not introducing the 
concept in a WTO already divided over issues of distributive justice. 

Estoppel and Aquiescence 

Estoppel is a concept based in Anglo-American common law of contracts. It 
made its entry into public international law with the advent of international 
arbitration through the settlement of boundary disputes between the US and 
Great Britain under the] ay Treaties. The concept of estoppel was introduced in 
an inter-state context in the British Guiana and Alaska arbitration controversy, 
where it functioned to resolve 'procedural technicalities'.81 

Considered by some as a general principle of international law, by others as 
a rule of custom, and by Brownlie as a principle creating special relations, estop
pel is founded upon the principle of good faithP Similarly to the principle of 
good faith, estoppel protects adverse reliance on the consistency of conduct by 
one or both parties to a dispute. In contrast to the principle of acquiescence 
described below, estoppel does not require an 'element of detriment or prejudice 
caused by the state's attitude'. 83 Nevertheless, the criteria for the principle of 
estoppel to vest are strict and more narrowly described with the requirements of 
'clear and consistent acceptance',84 than the ones of the principle of good 
faith.85 However, estoppel is not vested with the 'coherence' of good faith or any 
other principle of international law, due to its fragmented and incidental forms 

of applicatioris.86 

Its key function is to protect the applicant state against being misled by the 
respondent state acting as if it had agreed to a statement made by the applicant 
state, when in fact the respondent state does not agree. Estoppel sanctions 
the behaviour of a respondent state giving the wrong impression about the 

79 Janis, 1995, pp 111-12. 
"0 Sec, q; Koskenniemi, 1990, p 4; Lowe, 1992, p 78; Charlesworth ami Chinkin, 20()O, p 80. 
H] Sec Lauterpracht, 1933, P 149. 
"2 See Sinclair, 19%, p 106; against Kolb, 20()O, p 357. 
"-' Brownlie, 1998b, p 27. 
"4 Ibid. 
"5 Sinclair, 19%, pp 107-8. 
86 Ibid, p 104, with reference to Brownlie. 
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applicant state's offer or action, if such behaviour leads to a detrimental change 
for the applicant state or to a benefit for the respondent state. The legal effect of 
estoppel is to preclude the respondent state from denying the conclusion its con
duct suggested.87 Its fundament is based upon the idea of preclusion, which is 
one corrolary of the notion of good faith. 88 Estoppel realises a measure of pro
tection for the legitimate expectations of a party in the consistency of a conduct, 
if the party suffers by having relied on the conduct. Thus, in order to vest, the 
party must have relied on the assurances or other conduct of another party 'in 
such a way that it would be prejudiced were the other party later to change its 
position'.89 

By being based upon the concept of 'detrimental reliance' (Vertrauens
schaden),90 the principle of estoppel is a lex specialis of the principle of PLE, 
which itself is a 'concretization of the principle of good faith'Yl If the conduct 
extends for a long period of time, the principle of estoppel, according to Kolb, 
acquires a customary basis.92 In that sense the principle of estoppel is the mirror 
image of the one of acquiescence. 

Acquiescence is a claim whereby a state did accept or agree to a matter but 
makes it appear to the other as if it had not.93 For Muller and Cottier, acquies
cence is a sort of 'qualified inaction', or 'toleration', which is insofar qualified as 
it generates a legally binding effect.94 The criteria for silence to bind a party 
pursuant to the principle of acquiescence, because an action, such as a protest, 
would have been required by the law of acquiescence are firstly, either a 
'notoriety of claims challenging a legal situation', or the 'assertion of alleged 
rights', or 'attribution to a state acting in good faith of having had knowledge 
of such claims'.95 A second prerequisite is the 'prolonged abstentation from 
reaction, especially by states particularly interested, concerned and affected by 
these claims/rights'.96 Without there being the necessity of a showing of a detri
ment, as is prerequisite for a claim of estoppel to vest, legal protection (of 
reliance on legititmate expectations and/or confidence) through acquiescence is 
based alone on the 'time factor', ie the long duration of inaction by the party 
holding the right de jure, and the 'gradual accumulation of indications symbol
izing the seriousness of the claim'.97 

"7 See ibid, pp 105, 108. 
"" See ibid, p 106. 
89 Kolb, p 359. 
90 Ibid, p 365 
91 Ibid, p 378 
92 Sec ibid, I' 360. 
9.1 Estoppel in international law is not to be confused with the concept of promissory estoppel in 

Anglo-American law of contracts, nor of collateral estoppel or doctrine of interference under US 
parem law. 

94 MUller and Cottier, 1992, p 14. 
95 Ibid. 
96 Ibid, p 15. 
97 MUller and Cottier, 1992, pIS. 
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The jurisprudence of the WTO AB resorts explicitly once to estoppel in 
EC-Sugar Subsidies, where it impliedly uncovered evidence of inconsistency in 
the conduct of the US appellant. Furthermore, in US-Foreign Sales Corporation 
(FSC), the US, the appellant, had alleged that the EU was precluded from bring
ing an appeal conditioned upon the Panel's treatment or not, of the administra
tive pricing issue, and then, fo~ the EU to engage as the appellee (respondent) in 
an appeal brought by the US against the EU. It is the AB who brought in an 
implied notion of estoppel, arguing that the US had first accepted the establish
ment of the Panel, and that based on the US' subsequent conduct in the inter
pretation of the Agreement on Subsidies and Countervailing Measures (ASCM), 
the US could not change its position by arguing that the EU's claims should have. 
been dismissed and that the Panel's findings should have been reversed.9H 

Even more briefly, AB jurisprudence relates to the principle of acquiescence 
in US-Gambling.99 To analyse the meaning of estoppel for WTO law in-depth 
one would have to compare with WTO IC] jurisprudence. For the IC] estoppel 
predominantly functions to uncover the inconsistency of state conduct in mar
itime and land boundary cases, such as in North Sea Continental Shelf, Gulf of 
Maine, Temple ofPreah Vihear, Anglo-Norwegian Fisheries, Passage through 
Great Belt, Military an Paramilitary Activities in and against Nicaragua, 
Barcelona Traction (second phase) and Land, Island and Maritime Frontier 
Dispute (El SalvadoriHonduras).loo 

Since estoppel and acquiescence are yet nascent principles in the case law of 
the WTO, this study will not deal in depth with these. It suffices to say that 
estoppel constituted an implicit, but nevertheless important procedural ground 
of complaint in the US-FSC case. However, the AB refused to consider the argu
ment by the Panel that the US had failed to file an objection on time and that the 
US was therefore precluded from raising the same objection later, under the 
label of an 'expression of estoppel'. However, in substance, the AB did agree 
with the Panel. In the subsequent EC-Sugar Subsidies case, the AB referred 
explicitly to the 'estoppel principle'lOl but again refused to acknowledge the 
principle's presence as constituting WTO law: 'it is far from clear that the estop
pel principle applies in the context of WTO dispute settlement'. 102 Most prob
ably, the AB refuses to decide upon a case by referring to the estoppel principle 
because it does not want to be perceived as unlawfully aggrandizing the scope 
of WTO jurisdiction by introducing concepts of international law that are not 
positively inscribed in the WTO Agreements. Another reason for why the AB in 
the EC-Sugar Subsidies decision firstly refuses to substantiate the EC's claim 

98 Sce US-FSC, AI) Rcport, paras 162-6. 
99 Other WTO AI) Rcports wherc WTO Mcmbcrs brought a cbim of acquicsccncc 'HC 

Guatemala-Cement and Argelltilla-Textiles. 
100 Sce Sinclair, 1996, PI' 106-20. 
101 EC-Sugar Subsidies, AI) Rcport, para 309. 
102 Ibid. 
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that Australia, Brazil and Thailand should be estopped from 'alleging that the 
European Communities' exports of C sugar are in excess of its export subsidy 
reduction commitments', I()3 and secondly, does not take a clear stand as to 
whether the principle of estoppel applies or not to WTO law, 104 is that estoppel 
is a principle, as Brownlie says, creating a special relation between states',105 
and thus founded on reciprocity and bilateralism rather than on the multi-

. lateralism as applied by the WTO. 

Pacta Sunt Servanda 

Another corrolary of good faith is the customary rule of pacta sunt servanda. 
The concept of pacta sunt servanda is today considered a customary rule of law, 
and thus vested with more authority than a general principle of international 
law. Pacta sunt servanda is 'a rule existing independently of the will of the par
ties' and 'commands' simultaneously the application and interpretation, and 
even the negotiation of treaties. Because of this characteristic as 'meta norm', it 
is, at the same time, treaty la w, customary la wand a general principle of law .106 

Its function is to protect the ordering principles of law, including the one of 
good faith, and thus to solidify and guarantee the foundations of the legal sys
tem. 

Even if the term was coined by the Romans (it is attributed to Cicero's 
Officiis), Roman ius civile did not recognise the principle, given that the ius 
civile derived the binding force of contracts from strict typology and formal 
structures. It is only in the ius gentium, the law among the nations, which 
Romans applied to other peoples, where contracts were based on good faith 
alone (as opposed to form and typology) that the principle of pacta sunt 
servanda served the purpose of maintaining the legal order. 107 

Its contemporary basis lies in the Age of Reason where it is considered one 
among the many attempts at structuring society and creating a legal, political 
economic order hailed as progress for humankind. Pacta sunt servanda thus 
emanates from the spirit of respect for the legal order. 108 

In international law, a first school of thought considers pacta.sunt servanda 
to reflect the 'specific character of the international community' .109 For a second 
school of thought, the basic principle of pacta sunt servanda is common to all 

1m Ibid, para 346(h). 
104 Scc EC-Sugar Subsidies, AI) Report, para 346(h). 
105 Brownlic, 1998b, PI' 24, 27. 
10(, Scohhie 1997, I' 271, citing Sir Hersch Lauterpracht, Kclscn's Pure Science of Law, 1933, CP, 

vol 2, PI' 419-20; scc also Koskcnnicmi, 1997, I' 224; scc also YI)ILC, 1966, vol II, I' 60. 
107 Scc Kolb, 2000, PI' 86-92. 
lOS Sec ibid, I' 86. 
109 Schachter, 1991, P 53. 
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legal systems of whatever kind. 110 In contrast to the first school of thought, this 
second school of thought considers pacta sunt servanda to being deeply rooted 
in the practice of States. 111 

There is a close connection between the principle of good faith and the cus
tomary rule of pacta sunt servanda. For most scholars, good faith underlies 
pacta sunt servanda, and pacta sunt servanda is the tool forcing states to per
form and implement a treaty in good faith. As Kolb says, sometimes good faith 
dominates the principle of pacta sunt servanda, of which it [pacta . .. J is the 
executory expression. I 12 Viewed as the foundational principle, good faith 
comes closer to the original Roman ius gentium function of pacta sunt servanda. 
While good faith was the principle holding a foreigner and a Roman citizen to 
their agreement (pactum nudum), which was neither upheld by a particular for
mal expression nor could be identified as belonging to a certain contract type of 
ius civile, pacta sunt servanda would enforce the reliance in good faith of the 
party. 

Another discussion relates to the normative value of pacta sunt servanda. If 
pacta sunt servanda declares that a treaty deploys the effect of obligatorily bind
ing the parties, then some say it must be ius cogens. However, Judge Bedjaoui 
counters with the argument that if ius cogens conflicts with a treaty, ius cogens 
will prime treaty rights and obligations and limit the parties' obligations to per
form the treaty. I 13 Degan declares that among general principles of law, even 
the fundamental principle' of pacta sunt servanda is no peremptory norm of 
general international law (ius cogens).114 Kennedy, describing positivists 
'defending the authoritativeness of treaties', says that these have 'raised the soft 
norm pacta sunt servanda to a new status'.115 Zoller goes even less far and 
declares that pacta sunt servanda has interpretive value only, as it ensures that 
a treaty is not restrained by a mere literal, formalist interpretation. 1 16 The only 
limits for pacta sunt servanda according to Judge Bedjaoui are principles of ius 
cogens. 117 

Since an evolutionary treaty interpretation liberates the treaty interpretation 
from the constraints of the will of the parties agreed upon originally, such 
an interpretation is inconsistent with pacta sunt servanda, but not necessarily 
with ius cogens. Pacta sunt servanda delimits the extent of evolutionary 

110 Ibid. 
111 Degan, 1997, p 74. 
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treaty interpretation or, according to Bedjaoui, prohibits it, because the rules of 
the VCL T protect the intentions of the parties at the time of the conclusion of 
the treaty (principle of contemporaneity) and not evolving concepts. I IS 

Article 2.2 of the UN Charter codifies an obligation of pacta sunt servanda 
that 'All Members, in order to ensure to all of them the rights and benefits result
ing from membership, shall fulfill in good faith the obligations assumed by them 
in accordance with the present Charter'. 119 

Pacta sunt servanda is moreover codified in Article 26 VCL T. Article 26 of the 
VCLT, entitled '[pJacta sunt servanda', states: 'Every treaty in force is binding 
upon the parties to it and must be performed by them in good faith'. The VCL T 
drafters considered good faith and pacta sunt servanda to be equals, and in ear
lier drafts wanted to link the two explicitly by an additional secondary aspect to 
the rule that is now Article 26. 120 

Petersmann, in 1999, argued that 'the classical international law principle of 
pacta sunt servanda' no longer fits the scope of the contemporary content of the 
itnernational rule of law. 121 Under today's international rule of law, states 
are no longer bound only by the international agreements they entered into 
willingly and consensually; in addition, states are held to human rights 
standards and the duty to maintain democratic peace irrespective of their polit
ical system's concrete attitude to those values. For Petersmann, therefore, the 
principle of pacta sunt servanda-which to some degree stands for the bygone 
principle of sovereignty of states and the requirement of consensus of the 'clas
sical' international legal order-must be replaced by an international level of 
constitutional 'checks and balances', to be achieved by democratic participa
tion, compulsory jurisdiction for judicial review and transparent decision
making of international organizations. 122 

Goldsmith and Posener note that most international lawyers today would 
subscribe to a statement that states may even be bound by silence, as in the fail
ure to object to an emerging customary norm, because consent no longer is a real 

118 Ibid, paras 6(b), 7(i) and (ii). 
l!9 Art 2.2 UN Charter; see also Zoller, 1977, p 6. Pacta stint seruanda was applied in general pub

lic international case law in the Case Concerning Gabcikol'o-Nagymaros Project (Hungary/ 
Slol'akia) 25 September 1997, where Czechoslovakia found that if Hungary were allowed to give the 
1977 treaty between both parties an evolutionary meaning it would amount to unilaterally termi
nating the treaty, which is prohibited by pacta stint seruanda. The Court found that evolutionary 
interpretation docs not preclude a treaty from good faith compliance and the 1977 to still be bind
ing on both parties. 'The Court would set a precedent with disturbing implications for treaty rela
tions and the integrity of the rule pacta stint seruanda if it were to conclude that a treaty in force 
between States, which the parties have implemented in considerable measure ... over a period of 
years, might be unilaterally set aside on grounds of reciprocal non-compliance'. 
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requirement. Ascribing even less legal authority to pacta sunt se1"vanda than 
Petersmann, Goldsmith and Posener, arglie that the theory of consent, reflected 
in pacta sunt servanda for treaty compliance, is 'neither a necessary nor a 
sufficient basis for creating an international legal obligation'.!23 

Prohibition of Abus de Droit 

A first distinction must be made between the notion of abus de droit to describe 
a specific legal situation and the prohibition of such an abus de droit. 124 While 
the first is well accepted in international law, the legal instrument of prohibiting 
such an abuse of rights is more common to international institutional law, 
where it applies to the abuse of power by Member States of an international 
organization or by the organs in charge of running such an organization. 125 An 
abuse of rights may only arise where a state or an individual or an organ has 
either a right (property rights), or a competence (decisions of administrative 
organs) which it is entitled to exercise. Contrarily, when a state, an organ or an 
individual violates an existing specific obligation, no such situation of an abuse 
of rights arises, because in those cases the state, organ or individual, which 
acted, had no right at all. 126 

The Legal Context of Abus de Droit 

Given that abus de droit is a general principle of law, it is an abstract concept 
that may be turned into operational rules only when filled with specific 
content, which is achieved by is subdividing the general principle of law into 
specific legal situations. 127 Abus de droit doctrine seperates into three situations 
according to general international legal theory and practice. The first ensures a 
fair interdependence of rights and obligations. It describes situations whereby a 
state exercises its rights in such a way as to hinder another state in the enjoyment 
of its own rights, leading to an injury. A prohibition of abus de droit in this first 
function equilibrates treaty rights with treaty obligations (balancing of inter
ests).us This first situation of abus de droit, whereupon a judge is called upon 
to readjust a disproportionate manifestation of interest linked to an expression 
of sovereignty by a state to a more balanced form of interest, compatible with 

123 Goldsmith and Posener, 2005, 1'189. 
124 Se~ Kiss, 1992, pp 4-5. 
125 Ibid, pp 5-7. 
126 Ibid, P 5. 
127 See Kolb, 2000, p 463. 
128 See Cheng, 1987, pp 123-32; sec also Kolb, 2000, I' 466. 
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the community of states, is most common in the international law of natural 
resources and the law of the sea. 129 

When a WTO Member State makes excessive use of an exception to the mul
tilateral trading system, such as when the US, for environmental purposes, 
imposed obligations on Malaysia and others that went beyond the exercise of 
such rights under Article XX GATT, the US-Shrimp AB Report found it to be 
an abuse of the environmental exception in the GATT Agreement. Another 
abus de droit situation arises where a WTO Member State exercises its proce
dural rights in a way that either hinders the Panel in seeking evidence or hinders 
another party in exercising its due process rights (see below chapters eight to 
twelve). 

Where a right is exercised intentionally for an end which is different from that 
for which the right had been created and, as a result, injury is caused (the abus 
de droit doctrine will step in to prohibit such a malicious or fictitious exercise of 
a right). Such a ficticious exercise of a right is prohibited, meaning that evading 
a treaty obligation is considered a violation of law. 130 Bad faith or an intention 
to cause harm is required for this second situation. A classic example for a ficti
tious exercise of rights is the Free Zones of Upper Savoy and District ofGex 
Case, where the court said: 'A reservation must be made as regards the case of 
abuses of right, since it is certain that France must not evade the obligation to 
maintain the zones by erecting a customs barrier under the guise of a control 
cordon'.IJ! 

The third situation developing out of abus de droit relates to the prohibition 
of an abuse of discretion, without the intention to harm (detournement de pou
voir). It usually arises in administrative practice within states or by the organs 
of an international organization.132 The constitutive element for this situation 
is an expression of arbitrariness in the action of the state. Prohibition of arbi
trariness is closely related to the prohibition of discrimination and the concepts 
are used 'interchangeably', with the result that both concepts function as stan
dards more than express prohibitions of internationallaw. 133 

Prohibition of Abuse of Rights 

The principle prohibiting abus de droit delimits the exercise of legal power by 
states. Whether or not the abus de droit prohibition attains the status of a 
general principle of law, it is a judicial concept. As such, the judge is required to 

129 Sec Kolb, 2000, PI' 461i-7; sec also Kiss, 1992, p 5, referring for the law of the sea to UNCLOS 
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balance rights and obligations in order to find a reasonable result. Nonetheless, 
the prohibition of abus de droit does not go so far as to oblige the judge to find 
an equitable result. True to its terms, it limits itself to prohibiting an unreason
able result. 

Abus de droit is a concept developed for civil law and made its entry into 
international law when the private law model, namely that of contracts, was 
drawn up for a better understanding of the character of treaties in international 
law. u4 Pursuant to the private law analogy for international law, the addressee 
of the prohibition of abus de droit is the 'state, which obviously abuses its rights 
of internal sovereignty, in disregard of the obligations to foreign states and fun
damental duties of humanity,.u5 

However, there are scholars who find that the prohibition of abus de droit has 
a foundation of its own right in public international law and does not need to 
rely on the analogy of contracts: 

In many cases the use of a right degenerates into a socially reprehensible abuse of right, 
not because of the sinister intention of the person exercising the right, but owning to 

the fact that, as result of social changes unaccompanied by corresponding develop
ments in the law, an assertion of a right grounded in the existing law becomes mis
chevious and intolerable.136 

Lauterpracht argues that because international law ,in contrast to domestic law, 
does not dispose of a legislator entitled to adjust legal norms to societal change, 
the concept of abus de droit adjusts the behaviour of states to corresponding 
developments in the law among states. The concept of abus de droit entitles the 
judiciary to create a new tort, thus 'destroy[ing] the hitherto recognised freedom 
of action and creat[ing] a new right to legal protection from injurious interfer
ence' .137 

Scholarship of international law considers the prohibition of abus de droit as 
a general principle of law, which forms, in Anglo-American law, the foundation 
for the law of torts, and, in the national legal systems of codifications, emanates 
more from administrative or public law, where the abus de droit prohibition 
delimits the power of the state government vis-a.-vis citizens. u8 

In international legal theory there are thus two schools of thought about the 
underlying concepts of the doctrine of abuse of rights. The first comes from pri
vate law of contracts and torts and bases the doctrine upon equal and fair expec
tations among the partners engaging in a contractual relationship. The starting 
point is that each party to the contract has a right to assume that it will not be 
frustrated by another. The only difference to the private law of contracts is that 

134 Vaughan, 2000, p 218. 
135 Lautcrpracht, 1933, p 287 with further references. 
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the parties in international law are not individuals but states. This concept of 
abus de droit doctrine relates closely to the one of PLE and the one of good faith. 

The other school of thought argues from a more institutional design perspec
tive by stating that it is the lack of a legislator in international law that has prop
agated the prohibition of abus de droit as a tool of change. 139 Adhering to the 
institutional function of the abus de droit doctrine one can say that it goes some
what against the legitimate expectations concept, as it may run counter to such 
expectations, intentionally, to create a new solution, just as it might run in par
allel to such expectations. As a promoter of change, the prohibition of abus de 
droit does stand opposed to the quasi-precedential function of legitimate expec
tations, the latter, which create a duty to follow similarly situated past Panel and 
AB reports. 

However, the 'principle of change inherent in the prohibition of abuse of 
rights', 'is a principle which enables courts to take cognizance, without recourse 
to legislation, of changes in conditions and social developments'. 140 The abus de 
droit prohibition thus becomes related to clausula rebus sic stantibus, and at the 
WTO it may be a promoter of changes in the law when, perhaps, negotiations 
fail to address a new development. 

The institutional foundation of abus de droit doctrine in the law of the WTO 
Agreements conflicts with the express duty of caution, which Articles 3.2 and 
19.2 DSU impose upon a WTO judiciary tempted to adopt the role of a legisla
tor, which at least the institutional rationale of the abus de droit doctrine 
requires. 141 Thus, the abus de droit doctrine might have, in the law of the WTO 
Agreements, a more limited scope of application than in public international 
law, where no treaty imposes such an express limitation upon the judicial power 
of either the IC], or, as regards specialised tribunals, the ITLOS. 

However, a third strand of doctrine finds another foundation for the prohibi
tion of abus de droit, one that is consistent with Article 3.2 DSU as it is not based 
on the expansive role of international judges. According to Cottier and Schefer, 
'[r]ooted' in good faith, abus de droit doctrine requires every right to prohibi
tion be exercised honestly and loyally.142 It follows that the scope of abus de 
droit is narrower than the duty to act in good faith. Cheng and Zoller, before 
Cottier and Schefer, confirmed for public international law that the duties of 
good faith are more encompassing than the prohibition of abus de droit.143 

Which of the two doctrines does the WTO AB tend to espouse? 

139 Ibid, pp 286-7. 
140 Ibid, P 299. 
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Good Faith Limits of the Abus de Droit Prohibition 

Beyond abus de droit, only good faith can sanction a morally or socially inap
propriate behaviour. 144 Thus, beyond the 'limit of the law', which is abus de 
droit, a member's behaviour can only be sanctioned under the principle of good 
faith. 14s 

The abus de droit doctrine has its limits where its 'elasticity' risks give too 
much power into the hands of international tribunals. Given the shortage of 
legislated solutions, international tribunals under the prohibition of abus de . 
droit may be called upon to balance the 'conflicting factors in individual cases' 
that could not be resolved through treaty interpretation for lack of existing legal 
rules on the specific issue in casu. 146 In international law there are no checks and 
balances to guarantee that international tribunals will dispose of this power 
responsibly and in accordance with the requirements of internatioilal peace and 
justice and in the light of the 'growing integration of the in·ternational commu
nity', as opposed to giving in to unilateral pressu·re by militaries or economically 
superior world powers. 147 

The more 'rudimentary' the international community's law-creating machin
ery, the higher the risk of 'unscrupulous' appeals and the higher the responsibil
ity of the court to render these inoperative. At the WTO with its compulsory 
jurisdiction, the judicial machinery is better equipped to address the dangers of 
an overbroad use by querulant parties of the principle of prohibition of abuse of 
rights. In addition, the DSU, in Articles 3.10 and 4.3, has expressly codified a 
prohibition to abuse the principle of abus de droit in dispute settlement proce
dures. Through Articles 3.10 and 4.3 DSU, as will be discussed in chapters 
eleven and twelve below, the WTO judiciary may not only address, but has a 
positive legal basis to enforce what Lauterpracht calls 'petty', 'short-sighted and 
petulant' cases and appeals that are based upon abuse of rights claim in disre
gard of the purpose of trade law and the interest of multilateral trade liberaliza
tion. 148 

144 See Zoller, 1977, p 353. 
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NORMATIVITY OF GOOD FAITH CONSIDERATIONS 

Good Faith as a General Principle of Law 

The principle of good faith may acquire the following degrees of normality: 

It may form either a duty or an obligation in an international agreement or 
convention pursuant to Article 38(1)(a) IC] Statute; 
It may be a general principle of law pursuant to Article 38(1)(c) IC] Statute; 
A corrolary of good faith, the concept of pacta sunt servanda enters 
international jurisdiction as a rule of custom under Article 38(1)(b) IC] 
Statute. Good faith may be a rule of custom of its own, with no relation to 
pacta sunt servanda, if the two conditions of customary international law, 
'result of practical application' and opinio iuris (Article 38(1)(b)) 149; 

Good faith may enter a judicial decision, or a teaching of publicists under 
Article 38(1) (d) ICJ Statute; 
Good faith is an implicit source of international law, not mentioned in 
Article 38(1) (a-d) IC] Statute. As such implicit evidence of international 
law, good faith either represents a unilateral act, or acts through a resolution 
of an international organization; ISO 

It can be a 'general principle of law' according to Article 38(1)(c) IC] Statute, 
in addition, or, simultaneously to, functioning as the primary means of 
interpretation of Article 31(1) VCLT; 
Good faith is sometimes a source of soft law, such as private codes of con
duct, gentlemens' agreements etc. As soft law, good faith may have the 
prospects of gaining normativity as an emergent principle of international 
law. However, emergent principles of international law are not yet a source 
listed nor otherwise recognised under Article 38(1) IC] Statute. 
Nevertheless, soft law forms an inherent part of international legal sources 
today. . 

The concept of good faith is a legal one, because it forms a source of 
international law under Article 38(1) IC] Statute. Another reason for why the 
principle of good faith is foremost a legal and not only a moral principle or a 
principle of public policy is that the single most important treaty on the law of 
treaties, the VCL T, addresses good faith in Article 26 as a part of pacta sunt ser
vanda, and in Article 31 as an indispensable element of treaty interpretation. lsl 

General principles of interpretation outside 31(1) VCLT do not originate from 

149 Hilf, 2001, P 123. 
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'good faith' in the first paragraph of Article 31 VCL T. 152 Rather, they are either 
'relevant rules ... applicable between the parties' under Article 31(3)(c) or 
express a 'special meaning' the parties to a treaty may have had in mind under 
Article 31(4). 

Finally, other elements of good faith interpretation may count towards 
supplementary means of interpretation under Article 32 VCLT. Of course, next 
to the VCL T 'classical sources of interpretation', other non-WTO treaties, cus
tomary law and general principles can all be relevant for the interpretation of 
the WTO Agreements under Article 31(3)(c).153 If one focuses on maxims or 
general principles for the interpretation of treaties, it is often 'difficult' to 
distinguish their source-quality. 154 

As a legal principle, good faith protection on the one hand is a principle of 
national law, a building block for many, but not all of the worlds' legal systems. 
Good faith protection is a legal concept of Anglo-American contract law in the 
context of injurious reliance based upon frustrated expectations (see below). EC 
case law recognises the principle of good faith as 'the corrolary in public inter
national law of the principle of PLE', the latter which is a legal concept of the 
'Community's legal order' founded upon the legal traditions of the EC Member 
States. 155 It is to be asked whether it exists as a legal concept of Chinese or 
Islamic legal culture. 

To the WTO AB in US-Shrimp, the legal concept of good faith protection has 
as a two-fold function and content: The principle of good faith stands on the one 
hand for a source of law accepted by major national legal systems, and on the 
other hand it acts as a general principle of public international law under Article 
38(1)(c.) IC] Statute: 'This principle, at once a general principle of law and a 
general principle of international law, controls the exercise of rights by 
states'. 156 The WTO AB does not question the authority of good faith as an 
international legal concept even if not all the national legal systems of WTO 
Member States today protect good faith. However, one must say that the 
WTO AB integrated the general principle of good faith into its jurisprudence in 
1998, at a time when neither China nor the Islamic republics were members of 
the WTO. 

152 Against Lennard, 2002, p 55, 'WTO Panels and the AB have relied on several interpretative 
"maxims" .... These are not explicitly referred to in the Vienna Convention, but they have been 
treated in WTO for a as emcrging natltrally from the cxpressed principles in the Vienna Convention. 
In I~articltlar, they arc often seen as deriving from the requirement to interpret treaties in good faith 
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Differences of Degree between Principles and Rules 

Legal theorists have written about a possible difference between 'principles' and 
'rules' and whether or not a hierarchical relation exists between th~ twO. 157 

Dworkin (1978) has identified differences between rules and principles in strict 
'logical' terms. 158 Rules have 'all-or-riothing' consequences, and principles 
express a measure of 'weight or importance'. 159 For Soetman (1991), in contrast, 
rules and principles do not have a different logical structure that allows for a dis
tinction between the two. 160 

Most recently, Verheij et al (1998) find with Dworkin that rules and principles 
have a logical structure, but they depart from Dworkin in believing that since 
the logical structure of a rule is no different than the one of a principle, they 
must be distinguished by the different types of relationships they engage in with 
either other rules or principles ('integrated view on rules and principles'). 161 In 
their view, rules lead directly to their conclusion, while principles lead to con
clusions in a two-step process, by which principles inform about the reasons 
first, before the reasons are weighed in order to draw a conclusion. Secondly, 
when rules conflict, the conclusion will be a contradiction because, as men
tioned in the first hypothesis, rules lead directly to a conclusion. When principles 
conflict, however, the conflicting principles only result in reasons 'plead[ing] for 
incompatible solutions', but no contradiction results from the conflict. 162 The 
final conclusion is reached by weighing the pros and cons of the different, 
conflicting reasons. Thirdly, acording to Verheij et al 'rules are independent 
from other rules and principles and lead to their conclusions in isolation, while 
principles interact with other principles'. 163 

This third distinction by Verheij et al is probably the most relevant one for the 
principle of good faith and the rule of pacta sunt servanda in the WTO. The AB, 
as the 'keeper of the agreements' watching over the slightest pacta sunt servanda 
attempt at judicial enlargement of its jurisdiction, takes good care to insist on 
pacta sunt servanda being a rule that may not 'interact' with other rules or prin
ciples. Keeping pacta sunt servanda in the category of rules prevent it from inter
acting with good faith and other legal principles, which may then expand the 
WTO jurisdiction under the WTO Agreements, contrary to the clear meaning 
of Article 3.2 DSU. 

Of course, the usage of the terms 'rules' and 'principles' is contested as well. For 
Soeteman, pacta sunt servanda is a 'principle-like rule', and not a typical rule. l64 

157 See Mendelson, 1996, I' 80. 
158 Dworkin, 1978, p 24, 'The difference between Icgal principles and \egal rules is a logical dis-

tinction '. 
159 Ibid, PI' 22 and 71ff. 
160 See Soctman, 1991, I' 34 (translated from the original in Dutch by Verheij et aI, 1998, I' 5). 
161 V crheij et aI, 1998, I' 3. 
162 Ibid, PI' 45. 
163 Ibid, p 5. 
164 Soetcman, 1991, p 33. 
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The IC], however, has refused to establish a distinction between 'principles; and 
'rules' of internationallaw. '65 

The distinction between rules and principles touches upon the role of prin
ciples in international law and bears systemic consequences. If principles are 
considered sources of international law, including WTO law, the completeness 
but not the comprehensiveness of the international legal system, including the 
WTO treaty system, is affirmed and vice-versa (see sections, 'Completeness' and 
'A Complete WTO Legal System') below. 166 

Normative and Descriptive Theories of Principles 

Under a theory proclaiming principles to prime rules, the principle of good faith 
would prime in general international and WTO law, a treaty rule, ie a provision 
of the WTO Agreements. The theory described above, which distinguishes a 
principle from a rule adopts a formal (descriptive) definition for a principle. 
'The principle underlies and preempts the rule. Under such a descriptive theory 
of principles, a principle is the "representation" by which the norm can be found 
and applied', the principle precedes the norm/rule. Virally observes that the role 
of principles in public international law may be one of extending the scope of 
jurisdiction to catch up with the history behind the law. It seems that Virally is 
adopting a formal, as opposed to a normative, theory of general principles for 
international law, which understands principles as tools in the hands of positive 
law but not as legal sources of their own: 

Le recours a des principes d'une grande abstraction lui pennet d'allonger consid
erablement son enjambee et, peut-etre, de rattraper l'histoire. Un tel recours s'avere 
particulierement necessaire dans l'ordre juridique international pour compenser la 
densite trop faible du reseau des regles qui Ie constituent. II peut l'aider aussi, 
aujourd'hui, de fac;:on efficace, a compenser la lenteur et I'insuffisance des ses modes 
de formation et c'est, sans aucun doute, une des raisons de la place prise par les 
"principes" dans la pratique contemporaine. '67 

Normative theory, however, understands the sources of international law as 
directly applicable substantive law. Under normative theory of principles, a 
'principle' such as good faith, is equal to, and interchangeable with, a 'rule' of 
good faith. The normative theory concludes that the principle (of good faith), as 
well as the rule (of good faith) are, under the normative aspect, ie from the view
point of their legal value, identical sources of law, since both are legally binding 
norms. 

Only standards, under such a normative theory of principles, stand apart 
from both principles and rules. The 'good faith standard of interpretation', for 

165 Sec Wcil, 1996, I' 80 and fn 67. 
166 C(Lowc, 2000, PI' 208-11. 
167 Virally, 1990, I' 204. 
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example, under normative theory of sources, has a different normative effect 
than the principle/rule of good faith. Standards limit the 'conditions of all legal 
process', but do not create norms (rights and obligations) of their own. '68 

Despite the normative distinction between standards and principles/rules, 
Koskenniemi says that as a standard of interpretation, a principle also 'applies' 
(to interpretation) and thus carries binding force and, consequently, also some 
normative effect. 

The Function ofNormativity in Public Intemational Law 

Under a formal as opposed to normative theory of principles, a principle 
describes and represents the norm bur does not directly apply as a source of 
law to a situation of fact. Under the formal theory of principles, one must dis
tinguish whether good faith acts as a source of international law under Article 
38(1) IC] Statute or as a standard of interpretation under the VCL T.'69 From a 
formal viewpoint of the sources of international law, the standard of inter
pretation of good faith is not to be confused with the principle of good faith, the 
latter which is a source of law under Article 38(1) (c) IC] Statute. 

Under the normative theory of sources, the principle of good faith may func
tion in international law either as a general principle of law, thereby applying as 
a substantive rule composing either rights or obligations, or as a standard. As a 
standard, good faith constitutes therefore a 'general principle of interpretation' 
and as a rule/principle, it functions as a 'general principle of law'. The principles 
of equity, estoppel and prohibition of abuse of rights, related to the principle of 
good faith, are considered such interpretative standards. 

Does the WTO judiciary makes a hierarchical distinction between a rule and 
a principle? And if so, how do the Panels and the AB define the legal concept of 
good faith, as a principle or as a rule? 

Completeness of the Intemational Legal Systeil1 It has been argued that if the 
international legal system considers principles to be sources of its norms and 
standards of interpretation, such an international legal system has reached the 
stage of completeness. The completeness of international law is preconditioned 
upon its fundamental principles and legal institutions being in place.!?O 
Evidence for the international legal system's completeness is that system's abil
ity to 'modify itself to cope with the need for change and development'.!?1 
According to Lowe, the fundamental principles and legal institutions are the 

16' Scc Koskcnnicmi, 1985, PI' 127-8. 
169 Ibid, 1'127. 
17() Sec Lowc, 2000, pp 207-8. 
171 Ibid, I' 208. 
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tools and the sources of renewal and development. It is only through principles 
and legal institutions that international law becomes effective as a 'system'. 172 

General principles of law, such as good faith, are especially important in the 
process of systemizing law, as they are, first, general enough to reach beyond the 
limits of the problems that have incited their creation. Secondly, general prin
ciples of law are vague enough to actively self-generate norms, and thus renew 
a legal system continuously, beyond simply developing the system as a 'copy
book of precedents'. 173 General principles of law are, thirdly, flexible enough to 
enable the judiciary to develop solutions to kinds of questions that have not pre
viously arisen. General principles of law are thus evidence that an international 
legal system is confident enough to abandon non-liquet rulings. 174 Public inter
national law theory 175 and practice (Free Zones, Chorzow Factory, Eastern 
Greenland, Arbitral Award of the King of Spain, Temple ofPreah Vihear, Corfu 
Chanel and Right of Passage over Indian Territory etc) 176 maintain that, within 
the limits of the social reality the law ought to reflect, one of the functions of 
general principles of law is to fill in gaps. 

The principle of good faith may be a substitute for a gap in the law of inter
national relations. As most general principles of international law, good faith 
functions to avoid a non-liquet. The general principle of law of good faith will 
thus assist an international court or tribunal in finding the material to fill in the 
a bsence or insufficiency of a rule of la w. The role of general princi pies of la w in 
the international legal system is to hold back an international tribunal from 
refusing to give a decision after it has assumed jurisdiction (non-liquet).177 
However, in internationalla w, there exists non-norm governed conduct (rechts
freier Raum) where 'a conduct is neither prohibited, not required, nor permit
ted by norms'. Such non-norm governed conduct is not to be confused with 
norm-permitted conduct. 178 According to Sir Hersch Lauterpracht's approach 
to Article 38(1)(c) IC] Statute, the role of general principles of law (and of cus
tomary international law) is to prohibit non-liquet rulings of international 

172 See Lowe, 2000, p 209. 
173 Ibid, P 210. 
174 See ibid, p 211; see also Lauterpracht, 1933, pp 63ff; 127ff. 
175 See, eg Cheng, 1987, p 390, '[T]hey [general principles of law] apply directly to the facts of the 

case wherever (here is no formulated rule governing the matter'; Schachter, 1991, P 57; Degan, 1997, 
p 16; Brownlie, 1998a, pp 17-18; against Virally, 1990, p 212, 'A cause de leur extreme abstraction, 
les principes ne reprcsenrenr que des rcgles de droit incomplctes, al1torisanrs (rop d'inrerprctations 
divergenres pour remplir de fa<;on satisfaisanre 1a fonc(ion essenrielle du droit, qui est de servir de 
guide aux acteurs de la vie sociale .. .'; compare, Koskenniemi, 1989, pp 24-5, 'Although such rules 
;re sometimes treates as if they provided a fully determined solution, it is clearly more common to 

consider them as pragmatic directives which on the whole would seem to give the most satisfactory 
solution', 

176 See Brownlie, 1998a, pp 17-18, for an overview. 
177 See Dekker and Werner, p 229, with reference to Sir Hersch Lauterpracht, 1958, 'Some 

Observations on the Prohibition of "Non-Liquet" and (he Completeness of the Law', in $ymbolae 
Verzijl, Nijhoff, The Hague, pp 196-22l. 

178 See ibid, p 236. 
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courts and tribunals under the jurisdiction of internationallaw. 179 By ruling out 
the legality of non-liquet, general principles of law thus realise three functions 
of international law. First, general principles of law preserve the peace, 
secondly, they realise the peaceful settlement of disputes and thirdly they con
cretise the law. 180 Given that the role of general principles of law is to prohibit 
non-liquet rulings, their function is one of assuring the completeness of 
international law. If the WTO legal system accepts general principles of law as 
one of its sources, it rules out the legality of non-liquet rulings, ie the WTO legal 
system affirms that it does not accept its judiciary to issue non-liquet rulings, 
that it requires its judiciary to fill in the gaps of WTO law and that it presumes 
the WTO legal system to be a complete one. 

The principle of good faith in the WTO legal system may thus function to 
identify gaps in the law and to distinguish these from non-norm governed con
duct, ie conduct in international trade, which falls under the jurisdiction of the 
WTO legal system but is neither permitted nor prohibited and not required by 
the law of the WTO Agreements. 

But what is the contribution of the principle of good faith specifically? Does 
it contribute to the completeness of the international legal system on its own? 
Does the principle of good faith contribute, in addition to the self-generating 
function of a general principle of law, just by the normative value good faith 
expresses? How does the systemic value of the general principle of law of good 
faith contribute to the completeness of the international legal system in general 
and the WTO treaty system in particular? Has the WTO legal system, from the 
viewpoint of the international legal system, reached completeness yet? Although 
it cannot be isolated from international law in general, it is the WTO legal sys
tem that specifically addresses issues of international trade. The question then 
becomes whether the WTO legal system is complete for the realm of inter
national trade law. If the answer to this question is yes, we must then ask: does 
the use of the principle of good faith in WTO law and practice contribute to the 
completeness of the WTO legal system? 

Comprehensiveness of the WTO Agreements While completeness raises the 
question of how far norms may reach beyond the scope of the problems that 
they were created to address, the comprehensiveness of a legal system distin
guishes the aspects of international life regulated by international law from the 
areas international law does not cover. Among those uncovered areas, there 
may be some like natural resources, for example, which are considered unregu
lated, so that they may be freely exploited without regulatory constraint. Such 
areas are unregulated but still fall under a legal regime (in the case described, 
the national sovereignty of the state over natural resources). Substituting 

179 Ibid, p 230 with reference to Lauterpracht, 1933, pp 66-7. 
18(1 Ibid, pp 230-2. 
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non-regulation for liberalization and freedom of action therefore does not 
diminish the completeness of a legal system. It is only where an area regulated 
by law or identified by a rule is judged inappropriate by a court to rule 
upon. 181 

The question of whether the WTO legal system is to be considered compre
hensive or not, may be examined by identifying areas of international trade that 
are covered by the law of the WTO Agreements, but for which the Panels and/or 
the AB issue a judgment of non-justiciability. The question of comprehensive
ness of the WTO legal system must not be confused with the one of complete
ness. While the first relates to acknowledging incompetence by the WTO 
judiciary, the second is one of declaring a 'posture of abstention' and is propor
tional to the confidence in a legal system and its judiciary.182 For the WTO, this 
will be discussed below in chapter 6, 'The Notion of Extended Protection of 
Legitimate Expectations'. 

The Standard of Good Faith Interpretation 

According to H Lauterpracht, good faith interpretation means to privilege all 
interpretation, which preserves the validity of the treaty (favorem validi
tatis).183 In his Separate Opinion to the Admissibility of Hearings of Petitioners 
by the Committee on South-West Africa (ICJ Advisory Opinion, 1956), 
H Lauterpracht says: 

The third possibility, which appears to me ... in accordance with good faith and 
common sense, is to interpret the instrument as continuing in va1idity and as fully 
applicable ... to maintain the effectiveness, though not more than that, of the ... 
instrument ... The essence of that Opinion was that the Court declined to apply lit-
erally the legal regime which it was called upon to interpret ... Actually, the Opinion 
did no more than give effect to the ... legal instrument before it. That is the true func
tion of interpretation. 184 

However, Lauterpracht did not discuss whether the essence of a treaty was bet
ter arrived at through subjective treaty interpretation, which would take into 
account the will at the time of the treaty negotiatiors (volontarist), or through 
an objective standard of reasonable interpretation. 

18\ See Vaughan, 2000, I' 210. 
\S2 Ibid, PI' 210-11. 
18] See Kolh, 2000, I' 277. 
\S4 See Admissibility of Hearings of Petitioners by the Committee all South-Wiest Africa, 

ICj, Advisory Opinion of june 1, 1956, Separate Opinion of judge Sir Hersch lauterpracht, in 
H lauterpracht (ed), International Law Reports, Year 1956, london, 1960, I' 60. 
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From Subjective to Objective Standards 

As early as 1676, scholars found that 'rules depend for their efficacy upon 
mutual good faith' .185 But it took until the 1960s for the objective 'standard of 
reasonable expectation' to definitely replace the voluntarist-subjective inter
pretation of treaties. 186 Scholars in the 20th century have linked the interpreta
tion in good faith of contracts between private parties (bonae fidei negotia) , to 
the interpretation of international agreements in good faith. 

In the 1960s, general public international law doctrine, national courtS,t87 
and the ICJ 188 began to agree that the 'standard of reasonable expectation'189 
had superseded volontarist treaty interpretation. Muller explains this shift from 
a volontarist view of international law to a constitutional approach with the fol
lowing argument: 'Also for public international law the opinion is shared that 
the standard of reasonable expectation has superseded expressions of will, or, 
at least, it is supplementing the interpretative methods of treaties.' 190 Bernhardt, 
similarly, finds that a minimum consensus of treaty interpretation exists and 
that good faith plays a part in it: 

In the light of the many and principled controversies among scholars relating to the 
interpretation of public international law, it is especially appreciated that there is una
nimity in the fundamental interpretative approach: Interpretation and application of 
international treaties are, to an important degree subject to the objective principle of 
objective good faith and equity/fairness. 191 

For the Swiss Supreme Court any interpretation of international treaties must 
abide by the standard of reasonable expectations, because treaties are bona fidei 

185 O'Connor, 1991, p 66, with furthcr references. 
186 MUllcr, 1971, p 145. 
187 Scc Hundesgerichtsentscheid (Switzcrland) (HGE) 94 (1986) I, Urtcil vom 22. Novemher 1968 

i.S. Frigerio gegcn das Eidg. Verkchrs-und Encrgiewirtschaftsdepartcmcnt, p 673, confirmed in BGE 
97359 (1971) I, P 673, Frw. 5, Urtcil vom 17. Februar 1971 i.S. Hundcsrepuhlik Deutschland gegen 
Kanton SchafA,auscn, p 366, Frw. 5 (for the examples of the Swiss Suprcme Court); sec also 

" Maximo" [I United States, 299 F.2d 565 (1962); aff'd US 49 (1963), for the US, cited in McDougal et 
aI, 1994, p 86. 

188 The Island of Timor Case (1914), Case Concerning the Factory at Chorzow (Jurisdiction) 
PCI.J Ser. A No 9 (1927), Sourh West Africa Cases, (1962) ICJ Rep 319. 

189 Mtillcr, 1971, p 145; O'Connor, 1991, p 109, who uses the term 'standa"rd of behaviour', for 
describing the function of good faith in Art 31 (1) VCl T. 

19" Ibid, 'Auch flir das Viilkerrecht wird heute die Mcinung vcrtreten, dass das Vertrauensprinzip 
das Willcnsprinzip Uberwunden habe oder doch erganzend die Auslcgung villkerrechtlicher 
Vertrage bestimme .. .'. 

191 Bernhardt, 1963, p 23, 'Angesichts der zahlreichen und grundsatzlichen Kontroversen in der 
viilkerrechrlichcn Auslegungslchre ist es besondcrs Zl1 hegrtissen, dass in der Grundfragc Einigkeit 
besteht; Interpretation und Anwendung intcrnationaler Vertrage stehen in hesondcrem Masse unter 
dem Gebot von Treuund Glauben und Billigkeit'. 
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negotia. 192 Muller nevertheless finds that the principle of good faith has only 
rarely materialised in a concrete result for the interpretation of a treaty. 193 

The Standard of Reasonableness 

Since good faith interpretation enhances the rule of law it must be an objective 
standard, 'consensual engagements must be interpreted ... as bonae fidei nego
tia. It as a rule of law, that good faith becomes fully integrated in the modern 
codified law of treaties'.194 For Kolb and others, good faith interpretation on the 
one hand depicts the essence of the interpretation of international agreements, 
such as that good faith must guide each and every interpretative process involv
ing an international treaty provision. 195 On the other hand, good faith inter
pretation stands, according to Kolb, for a particular, if not peculiar set of 
methods of treaty interpretation. 

As the cardinal rule of treaty interpretation, a good faith analysis of the mean
ing of the text of a treaty means to: 

not excessively adhere to the letter of the text, it involves condemning a malicious 
attachement to the text, painstaken architectural constructs with language or its 
fraudulent use, or any unreasonable allegation, all of which serve to twist the true 
sense of the treaty in disrespect for its spirit. 

Good faith interpretation, in this general sense may be 'equated to the standard 
of reasonablness, to non-abusive interpretation and even to a finding of an equi
table result. 196 

The particular methods of treaty interpretation related to good faith are, eg 
a behavioural analysis of the actions of the parties to a dispute and the inter
pretation in favorem validitatis purported by H Lauterpracht as described 

192 BGE 94 (1986) I, Urtei! vom 22. November 1968 i.5. Frigerio gegen das Eidg. Verkehrs-und 
Energiewirtschaftsdepartemcnt, p 673, 'Die Staatsvertrage sind ihrer Natur nach, "bona fidei 
negotia"; fUr die AusIegung gilt allgemein die Vertrauenstheorie'. confirmed in BGE 97 359 (1971) I, 
I' 673, Erw. 5, Urteil vom 17. Februar 1971 i.S. Bundesrepublik Deutschland gegen Kanton 
Schaffhausen, I' 366, Erw. 5. 

193 MUlIer, 1971, 1'1'145-6, 'Obwohl die Auslegungder Vert rage nach den Grundsatzen von Treu 
und Glauben als unbestrittenes Prinzip gilt, sind daraus doch selten konkrete Folgerungen im Sinne 
des Vertraucnsschutzes gezogen worden'. 

194 Rosenne, 1989, I' 179. 
195 See Kolb, 2000, PI' 264-5 with reference in particular to Virally, who is attributed the state

ment that good faith informs, in the interpretative process, of how far the contractual engagement 
to execute a treaty shall reach (translated by author). 

196 Ibid, I' 264 (translated by the author), original French reads: 

Interpreter et executer une obligation juridique de bonne foi, c'est de rechercher I'execution 
scion son esprit sans I'attachement malicieux au texte, les architectures dolosives ou fraud
uleuses, les allegations deraisonnables, qui, loin de chercher it servir I'esprit de I'accord, n'ont 
pour but que d'cn tourner Ie veritable sens. C'est de manicre cquivalente que I'on dit qu'il faut 
interpreter un traitc raisonnablement et de maniere non abusive, et parfois mcme que I'on 
prcconise une interpretation equitable. 
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above. 197 More details on the the meaning, uses and limits of good faith inter
pretation will be described below in chapters seven to ten. 

As.an introduction to the standard of good faith interpretation in the WTO, 
one can point out that the references to good faith as an element of the inter
pretative process began in GATT!WTO case law with the decision to apply the 
veL T rules of treaty interpretation first to the GATT and later to the WTO.198 
It took the I]e 11 years from the veL T's inception to recognise in 1991 
(Arbitral Award of 31 July 1989) Articles 31 and 32 of the veL T.199 Only three 
years after the ICJ issued in 1991 (Arbitral Award of 31 July 1989) its first 'tex
tually oriented recognition' of the veL T of 1969,200 two GATT 1947 Panels 
openly recognised the relevancy of veL T for GATT interpretation. Thus, while 
the 'wider body of international law', at least until the environmental disputes, 
did not find itself impregnated by GATT!WTO law, GATT!WTO jurispru
dence in contrast made serious efforts to be in synchronization with interpretive 
rules of general public internationallaw.201 

In contrast to the Ie], the WTO AB since its very first case (US-Gasoline in 
1996) has declared that it will abide by the veL T rules for the interpretation of 
its agreements.202 The Ie]'s 'lateness and hesitation' in recognizing the veL T 
stemmed from the 'doctrinal division among the various schools of interpreta
tion of treaties'.203 

What, in comparison to Ie] practice, seems to be the WTO AB's quick and 
open recognition of customary rules of interpretation was hailed a primer in the 
history of international adjudicative organs.204 Apparently, the WTO AB was 
not very much concerned about scholarly debates on treaty interpretation. It 
simply considered the veL T system a solid enough basis for its work. WTO 
jurisprudence in 1996 moved to declare the VeL T a codification of customary 
rules of interpretation of public international law. The AB did so in order also 

197 See Kolb, 2000, PI' 272-8. 
198 In addition to GA TT 1947 Panel decisions declaring the interpretive rules of the VCL T applic

able, there were also GA TT Panel and later WTO decisions declaring the veL T rules governing the 
application of treaties applicable to the GATT 1947, such as the rule on retroactivity (Art 28) of the 
veL T in the US-Non-Rubber Footwear, Panel Report, paras 4.5 and 4.10; Brazil-Coconut, Panel 
Report, I' 15; EC-Bananas, AB Report, paras 235-7; EC-Hormones, AB Report, paras 126-8; see 
also Cameron and Gray, 20(H, pp 271-2, on the issue of Art 28 VCL T and WTO law and Art 27 
VCL T in Canada-Gold Coins, para 53. 

199 Arbitral Award of 31 July 1989, (Guinea-Bissau tJ Senegal), IC.! Judgment of 12 November 
1991, pp 69-70, 'These principles [natural and ordinary meaning etc.] are reAected in Arts 31 and 32 
of the veL T, which may in many respects, be considered as a codification of existing customary 
international law on the point'. 

200 Bernardez, 1998 p 733. 
201 Cottier and Oesch, 2001, p 36, however, as the authors maintain, GATT 1947 jurisprudence 

rarely referred to substantive and procedural general public international law. See also Lennard, 
2002, I' 86. 

202 Ehlermann, 2002, p 615. 
2"-' Bernardez, 1998 pp 732-3. 
204 See Ehlcrmann, 2002, PI' 616, 618. 
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Good Faith and its Corrolaries in the 
Law of the WTO Agreements 

The Appellate Body was prudent enough not to surprise WTO Members with the 
introduction of too many legal concepts from the various sources of public inter
national law.' 

T HIS CHAPTER DISCUSSES how the content of good faith varies 
depending upon the normative value attributed to it. Functions of good 
faith principles in public international law are compared to how good 

faith applies in WTO legal practice. Compelled either by the parties' terms of 
reference or by their own judgment, the WTO Panels have applied the principle 
of good faith, interpreted certain obligations of the WTO Agreements in good 
faith or created standards of (procedural) good faith. 

The goal of chapter three is to analyse WTO Panel and AB decisions to assess 
to what extent the WTO judiciary refers to expressions of good faith, including 
the protection of legitimate expectations, pacta sunt servanda, the prohibition 
of abus de droit, equity, acquiescence and estoppel. 

How good faith manifests itself in WTO case law must be separated from the 
normative value of good faith, as in how much legal, moral and political value 
good faith carries in WTO law, practice and policy. The normativity of good 
faith in the substantive law (as opposed to the procedural law of the WTO 
Agreements) will be the object of the following chapter four. Three other chap
ters, ten to twelve below, will introduce the role and normative function of pro
cedural good faith, which stands for good faith as it applies to WTO dispute 
settlement. 

CLASSIFICATIONS OF GOOD FAITH AND 
COROLLARIES IN WTO LAW 

In order to organise the different legal principles protecting expressions of good 
faith in the WTO, this study refers to the method Kolb has used for classifying 

I Hilf and Purh, 2002, p 216. 
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good faith concepts and corollaries in international law. Kolb distinguishes the 
intrinsic principle of good faith, fa bonne foi en tant que principe juridique 
[good faith as a legal principle] from the extrinsic notions juridiques voisines 
[related legal concepts],2 including equity, estoppel, pacta sunt serval1da and 
prohibition of abus de droit. This distinction will also be applied to this study 
of the expressions of good faith codified in the WTO Agreements as rights and 
obligations, or found in the decisions by the panels or the AB. 

Kolb's classification of good faith applies to general international law as well 
to the WTO, as the subset of specific rules of international law regulating trade 
and trade-related matters. The WTO Agreements, being treaties, constitute 
sources of international law alongside other treaties (which may be 'related 
treaties' if these regulate trade issues) and general principles of law and 
custom. 

What scholars have convincingly laid out and the AB has confirmed in its very 
'first report on US-Gasoline, is, that the WTO legal system forms part of the gen
eral international legal order. In the words of the US-Gasoline judgment, the 
WTO legal system created by the WTO Agreements and jurisprudence is 'not to 
be read in clinical isolation from public internationallaw'.3 What US-Gasoline 
does is to allow the AB to seek interpretative advice in sources of public inter
national law. However, the AB limits such references to the customary rules of 
interpretation, which are the only sources of international law outside the WTO 
covered agreements that the WTO adjudicator may seek guidance from. There 
is no such thing as a freepass for applying all international law or all sources of 
international law becoming part of WTO law. 

Nevertheless, even if the WTO Agreements are considered a source of inter
national law, it is unclear whether or not other sources of international law, 
namely related treaties, general principles of law, and custom could fall within 
the scope of WTO jurisdiction and, as a consequence, shall be applied by the 
Panels and the AB of the WTO. 

WTO case law either reflects a reference to, or contains a measure of: 

- the general principle of law of good faith 
- the customary rule of pacta sunt servanda 
- the doctrine of negotiating in good faith 
- the doctrine of implementing WTO obligations in good faith 
- the prohibition of abus de droit 
- the general principle of estoppel 

2 Kolb, 1998, p 662, 'La delimitation dc In bonne foi par rapport n ucs notions juriuiqllCS 
voisines'. 

-' See US-Gasolil1e, An Report, p 17. 
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The protection of legitimate expectations is GATT-specific and forms the sev
enth type of an expression of good faith in WTO law. Since it is GATT/WTO
specific, it is discussed separately in chapter 6. 

GOOD FAITH AS GENERAL PRINCIPLE OF LAW 

What does it mean when jurisprudence refers to the general principle of law of 
good faith as 'recognized' or 'implied' in a provision of substantive WTO law 
or when good faith is 'expressed' in a WTO provision? This question firstly says 
something about the content of good faith in the context of a particular WTO 
covered agreement. Secondly, such statements of the judiciary may inform 
about the legal source: either good faith emanates from a treaty provision of one 
of the WTO Agreements 'expressing' such a general principle of law, or the legal 
source ofWTO good faith is the general principle of law of good faith with cor
rolaries (prohibition of abus de droit, estoppel) applied directly, or the custom
ary rule of pacta sunt servanda. This second question also informs about the 
normative value of good faith for the WTO legal system and will thus be dis
cussed below. 

US-Shrimp Appellate Body Report (1998): General Exceptions of Article XX 
GATT 94 Chapeau 

, The AB unveiled that the Chapeau of Article XX is 'but one expression of the 
principle of good faith' and that '[t]his princip'le, is at once a general principle of 
law and a general principle of international law' .4 The Chapeau provides for a 
safety valve against protectionism, whenWTO Members invoke one of the 
specific exceptions to Most Favoured Nations (MFN) or NT enumerated in the 
list of Article XX(a-j) GATT 94. 

The AB overturned the Panel and the Panel's sequencing of Article XX GATT 
94, when it introduced the Chapeau as the ultimate test for justifying the provi
sionally GATT-consistent domestic measure.5 Panel practice on Article' XX 
GA TT before US-Shrimp had been to first determine whether the policy goal of 
a measure is justified under the Chapeau of Article XX, followed by examining 
whether the domestic measure would fall under one of the policy goals listed 
under Article XX(a-j) GATT." In the affirmative, such a finding would lead to 
an examination of the measure under a specific exemption of Article XX. 

4 Ibid, para 157. 
S Ibid, paras 122-3. 
(, Sec US-Gasolil1e, An Report, para 7.29; US-Shrimp An Report, paras 113-16. 
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Because the US-Shrimp Panel found a violation of the Chapeau, the 
US-Shrimp Panel did not engage in the second test of examining whether or not 
the scope of US-Section 609 would fall under a policy exceptions of Article 
XX(a-j) GATT.? The AB in US-Shrimp overturned the Panel on this point with 
the argument that the Panel had followed an incorrect sequencing of Article XX 
GATT examinations. To the AB, the GATT-consistency of the domestic mea
sure's policy goal no longer counted for the Chapeau of Article XX; rather, the 
measure and its application would have to be subjected to the additional test 
under the Chapeau after its policy goal, and thus the measure itself would be 
determined provisionally justified under Article XX(a-j).8 Only this 'two-tier' 
approach could ensure that the measure was not an arbitrary, discriminatory 
and disguised restriction to trade because it would examine the relationship 
between the measure and its propagated goa\.9 

Hence, the AB decided to match the Chapeau with the general principle of 
international law of good faith in order to solidly ground its reversal of Panel 
practice. In order to prove that the Chapeau limits the exercise of the specific 
exemptions, the AB first referred to the Chapeau's language and its negotiating 
history and ended by resorting to the general principle of law. 

Not only does the Chapeau express a notion of good faith, another 'applica
tion of this general principle' [of good faith] is the abus de droit doctrine. 10 The 
AB finds that already US-Gasoline had based its reading of the Chapeau on the 
prohibition of abus de droit. I I 

The Panel and the AB reports agree on the result of sanctioning the US for its 
arbitrary and discriminating shrimp embargo. 12 The only difference between 
the Panel and AB reports lies in their method of sequencing. 13 The AB examines 
and finds that US-Section 609 is provisionally justified under the specificexcep
tion of Article XX(g) but that ultimately, US-Section 609 violates the Chapeau 
of Article XX. The Panel, in contrast, had directly arrived at the conclusion that 
US Section 609 was arbitrary and discriminatory vis-a.-vis other WTO 
Members. 

The AB imparts upon the prohibition of abus de droit in the context of Article 
XX, a WTO-specific function, ie the prohibition of discrimination. US-Shrimp 
is therefore further discussed under the heading of abus de droit doctrine. The 
AB, in any case, has directly applied the prohibition of abus de droit, in addition 
to declaring Chapeau of Article XX but an 'expression' of good faith. 

7 Ibid, para 7.62; US-Shrimp AB Report, para 112. 
~ US-Shrimp An Report, para 149. 
9 Ibid, paras 147, 149-S0. 

1ll Ibid, para lS8. 
11 Ibid, para 151 referring to US-Gasoline, An Report, I' 22. 
12 US-Shrimp Panel Report, para 7.62; US-Shrimp An Report, paras 186, 187(c). 
13 US-Shrimp An Report, paras 117-19. 
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EC-Hormones Appellate Body Report (1998): Good Faith in Risk Assessment 
of Article 5.2 of the Agreement on the Application of Sanitary and 
Phytosanitary Measures (ASPS) 

The AB is prepared to recognise the imposition of a trade restriction for sanitary 
and phytosanitary reasons, if it is 'based on a risk assessment'14 pursuant to the 
ASPS.J5 Specifically, there needs to be a rational relationship between the mea
sure and the risk assessed. 16 The scientific conclusion about the risk, which con
stitutes the risk assessment, can by the standards of AB jurisprudence even be 
scientific evidence reflecting 'divergent' as opposed to 'mainstream' opinion. I? 
However, because the AB lacks the standard of review for such issues of facts, 
it counterbalances this gap by holding members responsible under good faith, 
when these choose the diverging opinion to provide the evidence:.18 

In most cases, responsible and representative governments tend to base their legisla
tive and administrative measures on 'mainstream' scientific opinion. In other cases, 
equally responsible and representative governments may act in good faith on the basis 
of what, at a given time, may be a divergent opinion coming from qualified and 
respected sources.19 

The good faith standard imposed on WTO Member States for choosing the 
most reasoned and responsible evidence, relates to the broader 'reasonable 
relationship' required between the risk assessment and the sanitary and/or 
phytosanitary measure.20 In analogy to the reasonable relationship between 
assessment and measure, member governments will be under a stricter good 
faith duty regarding evidence chosen, where the risk involved is 'life threaten
ing' and 'constitutes a clear and imminent threat to public health and safety'.21 
However, it is uncertain whether the good faith duty extends also to the 
quality of the sources of evidence.22 The AB only refers to 'governments act[ing] 
in good faith', thus omitting to clarify whether a government that bases itself on 
divergent scientific opinion must be guided by good faith considerations, or 

14 See Arts 5.1 and S.2 ASPS; EC-Hormones, An Report para 148. 
15 ASPS, Annex lA of the Marrakesh Agreement Establishing the WTO of IS April 1994, in The 

Results of the Uruguay Round of Multilmeral Trade Negotiations, The Legal Texts, GATT 
Secretariat, June 1994, WTO, Geneva. 

16 See EC-Hormones, AB Report, para 193. 
17 Ibid, para 194; see Pauwelyn, 2003c, 1'1'179-82 on minority scientific opinion in the context of 

Art S ASPS. 
18 See Oesch, 2003h, 1'1'15,84-95, who finds that EC-HOrmones established a standard of review 

somewhere between de 1101'0 and 'total deference'. 
19 EC-Hormones, An Report, para 194; see also Japan-Agricultural Products, An Report, para 

77, where the An referred to this statement. 
20 See EC-Hormones, An Report, para 194. 
21 Ibid. 
22 See Pauwciyn, 2003c, I' ISO. 
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h k I ' I dLl,ts on the basis of whether t e ris assessment, w llC 1 a government con c 
divergent evidence must be performed in good faith. While the first interpreta
tion would enhance the effectiveness of Article 5.2 ASPS, the second, narrower 
one, would pay more respect to considerations of state sovereignty. By d,efining 
the level of safety of scientific evidence and balancing that level with the 
degree of market openness, good faith provides for a balanced interpretation 
of the ASPS. In doing so, it takes on the identical function of infra legem 
good faith it had already embraced for the interpretation of the Chapeau of 

Article XX. 

US-Cotton Yarn Appellate Body Report (2001): the Good Faith Obligation to 
Withdraw a Safeguard Measure 

Practice in US-Cotton Yarn (2001) introduces a good faith obligation that all 
WTO Member States must observe, if their safeguard measures have been 
declared lawful by the Panel or the AB. Later on, post-determination evidence 
relied upon for demonstrating that pre-determination facts would never have 
justified the safeguard under WTO standards in the first place. Therefore, t,he 
AB in US-Cotton Yarn argued, WTO Member States are under the good faith 
duty to withdraw pre-determination safeguard measures. 

There is a gap in Article 6.2 of the Agreement on Textiles and Clothing 
(ATC),23 in combination with Article 6 of the Agreement on Safeguards 
(ASG),24 by which a member can circumvent the discovery of a factual error 
after it finds that the conditions for a safeguard measure were fulfilled, and, 
thereupon, continue to impose the safeguard. The AB cannot overturn a Panel 
decision finding for the US, when ex post facto the safeguard measure was found 
unjustified, because it had no de novo standard of review relating to issues of 
fact, and neither does the Panel have the power to substitute its own judgment 
for that of a member.2s Nevertheless, the AB suggests that the US would have 
abused its right to impose provisional safeguard measures under Article 6.2 
A TC, if it had neglected to withdraw the safeguard after the US census data for 
1998 showed that the safeguard revealed itself to be unfounded.26 

The AB plays with the idea to sanction with good faith a WTO Member State 
for not withdrawing a safeguard when post-determination evidence relating to 
pre-determination facts reveals that the safeguard was unfounded. However, 

2.1 ATe, Annex lA ofthe Marrakesh Agreement Establishing the WTO of 15 April 1994, in 'The 
Results of the Uruguay Round of Multilateral Trade Negotiations', The Legal Texts, GATT 

Secretariat, June 1994, WTO, Geneva. 
, 24 ASG, Annex lA of the Marrakesh Agreement Establishing the WTO of IS April 1994, il: 'The 
Results of the Uruguay Round of Multilateral Trade Negotiations', The Legal Texts, (.ATT 
Secretariat, June 1994, WTO, Geneva. 

25 US-Cotton Yarn, AH Report, para 78. 
26 Ibid, paras 62-3, 81. 
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the AB neglects to concretise the duty and fails to hold the US liable for violat
ing the duty to respect good faith. Had the AB held the US liable under the good 
faith argument, the US would have had to remove the later discovered, 
unfounded safeguard measure: 

There is no need for the purpose of this appeal to express a view on the question 
whether an importing member would be under an obligation, flowing from the 'per
vasive' general principle of good faith that underlies all treaties, to withdraw a safe
guard measure if post-determination evidence relating to pre-determination facts 
were to emerge revealing that a determination was based on such a critical factual 
error that one of the conditions required by Article 6 turns out never to have been met 
(emphasis in the original, footnotes omitted).27 

The AB acknowledges that Article 6 A TC specifies neithe'r the procedure nor 
the organ of the determination. Thus, it suggests that there might be a gap.28 The 
AB fills in this gap by drawing an analogy to Article 6 of the Agreement on 
Safeguards under which WTO Members intending to impose a safeguard ought 
to make a 'preliminary determination' into the 'clear evidence' that increased 
imports would cause or threaten serious injury. Such a duty, the AB finds, is one 
of 'due diligence'.29 However, the AB finds that even if a member could not have 
known at the time of determination that there was data contradicting its safe
guard, the member would be obliged under good faith, but not Article 6.2 A TC, 
to remove its safeguard. However, the AB left this last finding unsubstantiated.30 

Although the AB left this finding unsubstantiated, it nevertheless imposes a 
good faith duty upon the WTO Member States.,3i If a Panel reviews evidence a 
Member could not have known at the time that Member had made its determi
nation in due diligence, it would be infringing upon the Member's due process 
right, namely, Article 11 DSU.32 Therefore, the AB says, the duty of good faith 
to withdraw the safeguard measure even before that safeguard is found justified 
binds the WTO Member State imposing the safeguard, if that Member had evi
dence that the safeguard was unfounded (pre-determination evidence of post
determination fact). 33 

However, in this case, the AB did not find it necessary to examine whether the 
US should be held responsible under good faith, to withdraw the safeguard, 
because the AB found the Panel to have exceeded its discretion under Article 11 
DSU by considering the 1998 US Census data, which the Panel could not have 
known at the point in time when the US made its determination of facts before 
the DSB. Nevertheless, the AB did pronounce the US safeguard unjustified.34 

27 Ibid, para 81 and fn 52 and 53. 
2S Ibid, para 76, 
29 Ibid, paras 76-9. 
3(l Ibid, para 81. 
31 See ibid, para 81. 
32 See ibid, paras 74-80. 
.H Ibid, para 81. 
34 US-Cotton Yarn, AB Report, paras 78, 80, 128. 
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US-Japan Hot-rolled Steel Panel and Appellate Body Reports (2001) and 
Egypt-Steel Rebar AD Panel Report (2002): Good Faith in Anti-Dumping 
Investigations 

The development of the good faith principle in WTO rules of procedure and 
related practice, specifically, good faith in anti-dumping investigations and dis
pute settlements is prejudiced upon 'trade remedy' cases that involve the US steel 
industry, namely, as of December 2005, US-Japan Hot-rolled Steel, US-Steel 
Safeguard, US-Line Pipe Safeguards, US-Corrosion-resistant Steel Sunset 
Review, US-German Steel, US-Lead and Bismuth Carbon Steel and US-OCTG 
Sunset Review. 

The US-Japan Hot-rolled Steel case introduces two issues of good faith oblig
ations, both relating to the procedure prescribed in the ADA for imposing 
anti-dumping duties upon another WTO Member State. 

First there is the obligation of the importing WTO Member State to respect a 
standard of reasonableness when conducting anti-dumping investigations pur
suant to paragraphs 2 and 5 of Annex II of the ADA. This expression of good 
faith infra legem contained in Annex II paragraphs 2 and 5 ADA was taken up 
in the later Egypt-Steel Rebar AD Panel report of 8 August 2002 and confirmed 
in US-Steel Safeguard of 10 November 2003, US-Corrosion-resistant Steel 
Sunset Review of 15 December 2003, US-OCTG Sunset Review of 2 November 
2005. 

The second expression of good faith, the US-Japan Hot-rolled Steel Panel 
and AB Reports of 2001 find, relates to the duty of the investigating authorities 
of the importing WTO Member State to conduct an objective examination 
under Annex II and Article 3.1 ADA. 

US-japan Hot-rolled Steel Panel Report (2001): the Reasonableness of 
Anti-dumping Investigations 

When the US Department of Commerce (USDOC) imposed anti-dumping 
duties on imports of hot-rolled steel and other related products from japan on 
29 june 1999, japan's response was to bring the dispute before the WTO by 
requesting the establishment of a Panel. While preparing the US response to 
japan's complaint, the USDOC requested information from the japanese steel 
producer Kawasaki Steel Corporation (KSC) and its US affiliate, the California 
Steel Industries Inc (CSI). Annex II ADA provides that Member States have to 
compel their industries to comply with the requests of another party to a litiga
tion. Subsequently, KSC submitted the requested information to the USDOC in 
paper form. The US considered this submission insufficient and requested com
puter taped questionnaires instead of hand-written ones. 

Subsequently, the US argued before the Panel that japan did not comply with 
the US submission request. In the US' view, japan had acted against the object 
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and purpose of Annex II ADA and thus violated its duty to comply with such 
provisions in good faith. The Panel instead ruled in japan's favour that the 
japanese submission of evidence was sufficient. The Panel also found that the 
US anti-dumping laws, regulations, and administrative procedures were incon
sistent with numerous provisions of the ADA and its Annex II. 

US-japan Hot-rolled Steel Appellate Body Report (2001): Good Faith in 
'Using the Facts Available' 

On 25 April 2001, the US filed a notice of appeal claiming that: 

the Panel ... erred in finding that an unbiased and objective investigating authority 
evaluating the evidence before USDOC could not reasonably have concluded that 
KSC had not failed, under the duty of Article 6.8 ADA to 'cooperate' in providing 
requested information.,J5 

japan responded that the evidence the USDOC required from KSC and CSI was 
an unreasonable demand that violated the standard of good faith. To Japan, the 
USDOC had requested, under the Annex II of the ADA (to which Article 6.8 
ADA refers), more than it should have reasonably required from the industry 
allegedly engaged in dumping.36 

The AB 'notes that paragraph 2 of Annex II [ADA] authorises investigating 
authorities to request responses to questionnaires in a particular medium', as, 
for example, computer tape.37 The principle of good faith implied in paragraph 
2 Annex II ADA, however, limits the investigating importing party's scope 
of requests to reasonable requests: 'but, at the same time, states that such a 
request should not be "maintained" " if it were to impose 'an "unreasonable 
extra burden" on the interested party', that is, would 'entail unreasonable addi
tional cost and trouble' (emphasis added by the AB).38 Good faith infra legem 
paragraph 2 Annex II ADA functions to 'strike a balance between the effort that 
they can expect interested parties to make in responding to questionnaires, and 
the practical ability of those interested parties to comply fully with all demands 
made of them by the investigating authorities':39 

We see this provision as another detailed expression of the principle of good faith, 
which is, at once, a general principle of law and a principle of general international 
law, that informs the provisions of the Anti-Dumping Agreement, as well as the other 
covered agreements. This organic principle of good faith, in this particular context, 
restrains investigating authorities from imposing on exporters burdens which, in the 
circumstances, are not reasonable. 40 

35 US-Japan Hot-rolled Steel, AB Report, para 11. 
,J(, Ibid, para 19, 
37 Ibid, para 101. 
38 Ibid. 
,19 Ibid. 
40 Ibid, 
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Paragraph 5 of Annex II ADA implies another good faith standard. In para
graph 5 Annex II ADA, good faith prohibits the investigating authorities of the 
importing WTO Member State to discard information that is 'not ideal in all 
respects', unless the exporting WTO Member State had not acted 'to the best of 
its ability', when supplying the information to the importing WTO Member 
'States antidumping investigations authorities.41 

Paragraphs 2 and 5 Annex II ADA together with Articles 6.8 and 6.13 ADA 
are, examples of good faith infra legem, or, in the WTO terminology 'implied'. 
Even if the AB does not use the terminology of infra legem, good faith is found 
implied in paragraphs 2 and 5 Annex II ADA to which Articles 6.8 and 6.13 
ADA refer to. The function of good faith infra legem in Articles 6.8 and 6.13 in 
combination with paragraphs 2 and 5 Annex II ADA, is a balancing one: 

We, therefore, see paragraphs 2 and 5 of Annex II of the ADA as reflecting a careful 
balance between the interests of investigating authorities and exporrers.42 

Infra legem good faith requires: 

the investigating authorities to engage in a balancing of interests: the primary function 
of investigating authorities are not entitled to insist upon absolute standards or 
impose unreasonable burdens upon those exporters. We also observe that Article 6.13 
of the ADA provides: The authorities shall take due account of any difficulties expe
rienced by interested parties, in particular small companies, in supplying information 
requested, and shall provide any assistance practicable (emphasis added by the 
AB).43 

The importing WTO Member State (which in the dispute, is the party bring
ing a claim against the dumping) has the right to require that the interested (eg 
exporting parties) make the best effort to provide information about the alleged 
dumping. This positive right contained in paragraphs 2 and 5 Annex II ADA, is 
set off by the implied good faith standard, against the practical ability of these 
interested parties to comply fully with all demands made of them by the inves
tigating authorities. The AB found that the Japanese steel industry had cooper
ated in good faith with the USDOC. In the AB's view it was the US who had 
infringed upon this duty of balancing, which the good faith standard of para
graphs 2 and 5 Annex II ADA impliedly required, by requesting information 
from Japanese government authorities in a way that was unreasonable as to cost 

and trouble.44 

41 Ibid, para lOf). 
42 Ibid, para 102. 
43 Ibid. 
44 Ibid, para 240(a-b}. 
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US~Japan Hot-rolled Steel Panel and Appellate Body Reports (2001): Duty of 
ObJective Examination by Investigating Authorities 

Pursuant to US-Japan Hot-rolled Steel, the importing WTO Member State, 
before lawfully imposing anti-dumping duties, is to respect the' "fundamental, 
substantive obligation" with respect to the injury determination' under Article 
3.1 ADA.45 Specifically, the domestic investigating authorities of the importing 
:X:TO ~ember State must conduct an 'objective examination', based upon 'pos-, 
ltlve eVidence'. The AB identified this obligation to conduct an 'objective exam
ination' as a procedural expression of good faith and created the obligation that 
the process of examination must 'conform to the dictates of the basic principles 
of good faith and fundamental fairness'.46 

Good faith in US-Japan Hot-rolled Steel functions formatively, infra legem. 
It fills in the meaning of the term 'objective examination' by imposing the duty 
of a fair and unbiased investigative 'process upon the importing member.47 The 
word 'objective', which qualifies the word 'examination', indicates essentially 
tl:at the 'examin~tion' process must conform to the dictates of the basic prin
Ciples of good faith and fundamental fairness. In short, an 'objective examina
~ion' r,equire~ that the domestic industry, and the effects of dumped imports, be 
1l1vestlgated 111 an unbiased manner, without favouring the interests of any inter
ested party, or group of interested parties, in the investigation. The duty of the 
investigating authorities to conduct an 'objective examination' recognises that 
the determination will be influenced by the objectivity, or any lack thereof, of 
the investigative process.48 

Article 3.1 ADA is, in addition to paragraphs 2 and 5 Annex II ADA, another 
source for the AB decision to reflect good faith in the ADA. The AB implied that 
the 'general principle of good faith' in Article 3.1 ADA was 'yet another expres
sion of the general principle of good faith in the ADA'.49 

The measure of good faith implied in Article 3.1 ADA also contains a proce
dural component. In substance, Article 3.1 ADA functions 'to ensure that the 
anti-dumping investigation procedure prescribed by the ADA is conducted 
fairly, orderly and in a timely fashion. As such, Article 3.1 ADA compares with 
the due process requirements imposed under the Chapeau of Article XX GATT 
94, and also with the similar due process obligation relating to the procedure for 
settling disputes in good faith under Article 3.10 DSU, as discussed below in 
chapter ten.50 

45 Ibid, para 192. 
46 Ibid, para 193. 
47 C(Schwarzenberger, 1955, p 325, who defines the (ormatiue fUllction of good faith as the 'cre-

ation of rules of an essentially relative and elastic character'. 
48 US-Japan Hot-rolled Steel, AB Report, para 193. 
49 Ibid, fn 141 to para 193. 
50 Sec US-Shrimp, AB Report, paras 181-2. 
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Egypt-Steel Rebar AD Panel Report (2002): 'Level of Good Faith 
Cooperation' in Relation to Value of Information 

In the later Egypt-Steel Rebar AD Panel decision of 8 August 2002, the Panel fol
lowed the US-Japan Hot-rolled Steel AB's interpretation of good faith infra 
legem implied in Annex II ADA. Thus, in Egypt-Steel Rebar AD, the Panel reit
erates that Annex II ADA implies that good faith must ensure that the level of 
cooperation between investigating and investigated party remains a balanced 
one: 

As we have noted, paragraphs 3 and 5, in addition to some of the other provisions of 
Annex II, have to do with assessing whether the information submitted by interested 
parties must be used. Thus, paragraph 5 is a complement to paragraph 3 and the twO 
must be read together in considering the lA's obligations in respect of submitted 
information. In particular, we believe that under the pertinent phrases in these two 
paragraphs taken together, information that is of a very high quality, although not 
perfect, must not be considered unverifiable solely because of its minor flaws, so long 
as the submitter has acted to the best of its ability. That is, so long as the level of good 
faith cooperation by the interested party is high, slightly imperfect information should 
not be dismissed as unverifiable.51 

The Panel in Egypt-Steel Rebar AD, which was never appealed, adds on to the 
meaning of good faith implied in paragraphs 2 and 5 Annex II ADA. 

US-Section 211 ('Havana Club') Panel (2001) and Appellate Body Report 
(2002): Good Faith Implementation of the TRIPS Agreement 

In US-Japan Hot-rolled Steel AB Report (2001), the principle of good faith had 
protected the exporting party from unreasonable procederual requests by the 
importing party's anti-dunping investigating authorities. In US-Section 211 
('Havanna Club'), the Panel found that Article 7 TRIPS imposes a duty on 
WTO Member States to implement the TRIPS Agreement in good faith: 

Moreover, Article 7 of the TRIPS Agreement states that one of the objectives is that 
[tlhe protection and enforcement of intellectual property rights should contribute ... 
to a balance of rights and obligations. We consider this expression to be a form of the 
good faith principle. The AB in United States-Shrimps stated that this principle 'con
trols the exercise of rights by states'. One application of this principle, the application 
widely known as the doctrine of abus de droit, prohibits the abusive exercise of a 
state's rights and enjoins that whenever the assertion of a right 'impinges on the field 
covered by tal treaty obligation, it must be exercised bona fide, that is to say reason
ably. An abusive exercise by a member of its own treaty right thus results in a breach 
of the treaty rights of the other members and, as well, a violation of the treaty obliga-

51 Egypt-Steel Rebar, Panel Report, para 7.161. 
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tion of the member so acting'. Members must therefore implement the provisions of 
the TRIPS Agreement in a manner consistent with the good faith principle enshrined 
in Article 7 of the TRIPS Agreement.52 

Article 7 TRIPS constitutes the first recognition of a good faith obligation in 
the TRIPS Agreement. 

The members must therefore implement the provisions of the TRIPS Agreement in a 
manner consistent with the good faith principle enshrined in Article 7 of the TRIPS 
Agreement.·;'; 

While the Panel in US-Section 211 ('Havana Club') identified Article 7 TRIPS 
as an expression of good faith infra legem, and formulated the first good faith 
obligation of the TRIPS Agreement, a fortiori, the AB in US-Section 211 
('Havana Club') generalised this duty of good faith implementation to all of the 
treaties regrouped under the WTO (Marrakech) Agreement, ie the GATT and 
the 'covered agreements',54 the General Agreement on Trade in Services (GATS), 
the TRIPS and the DSU: 

'[Ilt cannot be assumed that the WTO Member will fail to implement its obligations 
under the WTO Agreement in good faith'.55 

The function good faith assumes in Article 7 TRIPS according to US-Section 
211 ('Havana Club') derives from pacta sunt servanda. Therefore, the good 
faith duty of assuring the correct implementation of the TRIPS in good faith 
under Article 7 TRIPS will be discussed in more detail in the next section focus
ing specifically on pacta sunt servanda. 

PACTASUNTSERVANDA 

A second emanation of good faith that the Panels and the AB apply as part of 
WTO law is pacta sunt servanda, the duty to perform treaty obligations in good 
faith. Pacta sunt servanda also encompasses two corollaries: 

the duty to negotiate in good faith and 
- the duty to implement treaty obligations in good faith. 

52 US-Section 211 (,Havana Club'), Panel Report, para 8.57. 
.<3 Ibid. 
54 See' Agreements Covered by the Understanding', Appendix 1 to the DSU; these include the 

WTO Marrakech Agreement Establishing the WTO and its annexed legal instruments, except for 
Annex 3 [hereinafter 'covered agreements'l. 

55 US-Section 211 ('Haut/lw Club'), AB Report, para 259. 
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Performing WTO Obligations in Good Faith 

Pacta sunt servanda is a customary legal principle forming part of the body of 
rules binding upon all state parties to international treaties, including the WTO 
Agreements. The VCL T, as the main codification on the .international law of 
treaties, enshrines the duty to 'fulfill, perform and execute [ ... J treaty obliga
tions in accordance with the "pervasive" principle of good faith' in Article 26.56 

Even if WTO DSU Article 3.2 calls upon the WTO judiciary to apply, from the 
body of rules governing the international law of treaties, the rules on treaty 
interpretation only, the AB in its US-Offset Act ('Byrd Amendment') decision 
has integrated the rule of pacta sunt servanda of Article 26 VCL T into the WTO 
acquis in 2003: 

Article 26 of the Vienna Convention, entitled Pacta Sunt Servanda, provides that 
'[e)very treaty in force is binding upon the parties to it and must be performed by them 
in good faith'. The US itself affirmed 'that WTO Members must uphold their obliga
tions under the covered agreements in good faith'.5? 

The 2003 US-Offset Act ('Byrd Amendment') ruling is the result of a develop
ment in case law, that began with the Belgian Family Allowances GATT 1947 
Panel Report of 195258 and, in a slightly different form, with the US-Malt 
Beverages GA TT 1947 Panel Report of 1992,59 to which the WTO Panel Report 
on the Korea-Government Procurement Panel decision seems to have referred 
in 2000. 

In Korea-Government Procurement, the Panel established pacta slmt ser
vanda for the first time in WTO law. The Panel had derived pacta sunt servanda 
from the 'well-established GATT principle' of legitimate expectations. It had 
not directly imported pacta sunt servanda, from customary internationallaw.60 

The 2003 US-Offset Act ('Byrd Amendment') AB report confirmed the 

56 US-Offset Act (,Byrd Amendment'), AB Report, para 105. 
S? Ibid, para 296. 
58 See Belgian Family Allowances, GATT 1947 Panel Report adopted 7 November 1952, BlSD 

15/59. 
59 US-Malt Beuerages, GATT 1947 Panel Report adopted 19 June 1992 November 1952, BlSD 

1S/59, para 5.79, where the question was whether or not the central government was responsible for 
GATT-inconsistent acts of its subfederal entities, when, according to that GATT Member State's 
internal division of powers between central government and subfederal entities mean that the cen- . 
tral governmeilt in the particular area governed by GATT law, never had jurisdiction, or had dele
gated that jurisdiction to the subfederal entities. The Panel referred to Art 27 VeL T which says that 
the duty to perform international treaty obligations in good faith may not be circumvented by 
invoking national legislative divison of powers; 'Art XXIV:12 that this provision was designed to 

apply only to those measures by regional or local governments or authorities which the central gov
ernment cannot control because they fall outside its jurisdiction under the constitutional distribu
tion of powers'. The Panel agreed with this interpretation in view of the general principle of 
international treaty law that a party to a treary may not invoke the provisions of its internal law as 
justification for its failure to perform a treaty obligation. 

60 Compare India-Patents, Panel Report, para 7.20 with Korea-Gouernment Procurement, Panel 
Report, para 7.93ff. 
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Korea-Government Procurement Panel's finding and affirmed that pacta sunt 
servanda forms an integral part of WTO jurisdiction, constituting a binding 
obligation upon the WTO Member States. 

WTOCaseLaw 

US-Offset Act ('Byrd Amendment') Panel Report (2003) 

The Panel had found that the US's Continued Dumping and Subsidy Offset Act 
(CDSOA) Article undermined the value of Article 5.4 ADA and Article 11.4 
ASCM for the trading partners of the US. The CDSOA provides for financial 
incentives if industry supports the US government dumping investigations. WTO 
law, particularly Articles 5.4 ADA and 11.4 ASCM, maintains that quantitative 
assessment of imports should trigger an investigation into an alleged dumping 
accusation. The CDSOA, to the Panel distorted the object and purpose of Articles 
5.4 ADA and 11.4 ASCM because: 

under the CDSOA there were more petitions in support of anti-dumping 
duties from domestic industry than would have been the case without the 
CDSOA 
the CDSOA denied the US' trading partners, who were subject to the US' 
anti-dumping investigation a 'meaningful test of whether the petition has the 
required support of industry' 

Therefore, the US did not in good faith in promoting this outcome. 
Specifically the Panel found evidence that: 

given the low costs of supporting a petition, and the strong likelihood that all pro
ducers will feel obliged to keep open their eligibility for offset payments for reasons of 
competitive parity, we could conclude that the majority of petitions will achieve the 
levels of support required under ADA Article 5.4 and ASCM Article 11.4.61 

Article 5.4 ADA does not require an investigation into the motives or intent 
of a domestic producer choosing to support a petition, but only requires statis
tical thresholds be met. With the CDSOA a greater number of producers sup
port a petition to investigate than would exist without the CDSOA. 
Notwithstanding the 'wrong motives', with the CDSOA there are producers, 
which, unaffected by the dumping, simply rally for support of dumping investi
gations to benefit from the distribution of offset payments: 

[T)he CDSOA may be regarded as having undermined the value of AD Article 5.4iASCM 
Article 11.4 to the countries with whom the United States trades, and the United States 
may be regarded as not having acted in good faith in promoting this outcome.62 

61 US-Offset Act ('Byrd Amendment'), Panel Report, para 7.63. 
62 Ibid. 
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Further, the Panel said: 

The importance of the principle of good faith as a general rule of conduct in inter
national relations is well established. Good faith requires a party to a treaty to refrain 
from acting in a manner, which would defeat the object and purpose of the treaty as a 
whole or the treaty provision in question.6J 

The Panel found that the CDSOA 'implies a return to the situation which 
existed before the introduction of ADA Article 5.4 and ASCM Article 11.4'.64 
Instead of examining whether the support actually existed, it was simply 
assumed to exist and there was not in all cases 'evidence of the industry-wide 
concern of injury being caused by dumped or subsidised imports'.65 Thus, the 
Panel suggested US conduct was contrary to good faith because the US CDSOA 
reflects a mistrust of the multilateral objectives of the WTO to reduce or elimi
nate unfair barriers to trade, such as anti-dumping duties, in order to realize 
trade liberalization. 

The US acted contrary to good faith because the US legislation, the CDSOA, 
has the effect of undermining the objectives of Articles 5.4 ADA and 11.4 
ASCM. The CDSOA renders these WTO provisions 'completely meaning
less'.66 Not only did the Panel accuse the US of creating, via the CDSOA, a legal 
situation incompatible with good faith as a general rule of conduct in inter
national relations, but a fortiori the Panel held the US responsible for violating 
the customary rule of pacta sunt servanda, which demands that a party to a 
treaty 'refrain from acting in manner which could defeat the object and purpose 
of the treaty as a whole or the treaty provision in question'.6? While the Panel 
may not, under the international legal presumption of good faith, presume the 
US to have acted in bad faith, the Panel nevertheless considers the CDSOA as a 
violation of the duty to perform the ASCM and ADA in good faith (pacta sunt 
servanda). 

US-Offset Act ('Byrd Amendment') Appellate Body Report (2003) 

The US appealed against the Panel's decision claiming that the Panel had mis
applied the 'constituent elements test' as defined by the AB in the US-1916 Act 
decision. 68 

The US criticises the Panel for finding it had failed to act in good faith. 
According to the US, there is no basis in the WTO Agreement for a Panel to con
clude that a member has not acted in good faith 'or to enforce a principle of 

63 US-Offset Act ('Byrd Amendment'), Panel Report, para 7.64 (footnotcs omittcd). 
64 Ibid, para 7.65. 
65 Ibid. 
66 Ibid, AB Report, para 279. 
67 Ibid, Panel Report, para 7.64 
68 Ibid, AB Report, para 16. 
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"good faith" as a substantive obligation agreed to by WTO Members'. The US 
based its argumentation against the existence of a substantive good faith princi
ple in WTO law on the fact that 

dispute settlement Panels are subject to clear and unequivocal limits on their mandate: 
they may clarify 'existing provisions' of WTO agreements and may examine the mea
sures at issue in the light of the relevant provisions of the covered agreements.69 

Brazil countered that the US 'may be regarded as not having acted in good faith 
in promoting this outcome''?o According to Brazil, the incentive to file or sup
port anti-dumping and countervailing duty petitions created by CDSOA pay
ments further raises the potential for a minority of domestic producers to be 
able to 'control and initiate anti-dumping and/or countervailing duty proceed
ings',?l 

The other appellees, namely the EC, India, Indonesia and Thailand, joined 
Brazil, in submitting that the obligation to perform a treaty obligation in good 
faith means that such obligations 'must not be evaded by a merely literal inter
pretation'. For the appellees, pacta sunt servanda and good faith mean that the 
parties 'must abstain from acts that are calculated to frustrate the object and 
purpose of the treaty'.72 

The AB 'expresses ... concern' with the Panel's approach in interpreting 
Article 5.4 ADA and Article 11.4 ASCM.73 The AB says that it 

fail[sl to see how the Panel's interpretation of those provisions may be said to be based 
on the ordinary meaning of the words found in those provisions and, hence, we do not 
believe the Panel properly applied the principles of interpretation codified in the 
Vienna Convention74 

The AB then conducted a textual analysis following the VCL T rules. The 
AB's analysis concluded that the texts of Articles 5.4 ADA and 11.4 ASCM 
Agreement do not support the Panel, which had argued that applying for an 
investigation shall include an examination into the motives of the domestic pro
ducers,?5 Thus, the AB embarked upon an investigation into the object and pur
pose of the Offset Act,76 and finally upon an examination into the Panel's 
argument that the US had violated a substantive good faith obligation'?? 

The AB very clearly distinguishes the principle of 'good faith interpretation' 
from the material principle of good faith, expressed in this case as pacta sunt 
servanda. Even though the AB was quick to point out that it had used the 

69 Ibid, para 28 and fn 36, referring to Arts 3.2 and 7.1 DSU. 
70 Ibid, para 56; see also para 278, where the AB takes up Brazil's formulation. 
71 Ibid. 
72 Ibid, para 88. 
73 Ibid, para 281. 
74 Ibid and fn 226 referring to Art 17.6(ii) ADA, which is similar to 3.2 DSU. 
75 Ibid, para 285. 
76 Ibid, paras 287-94. 
77 Ibid, paras 295-9. 
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substantive principle of good faith in previous cases (the US-Shrimp and the 
US-Hat-rolled Steel cases), it nevertheless felt that the AB had peeled out the 
principle of substantive good faith from layers of somewhat nebulous WTO 
jurisprudence on the issue of good faith: 

The principle of good faith may therefore be said to inform a treaty interpreter's task. 
Moreover, performance of treaties is also governed by good faith. Hence, Article 26 of 
the Vienna Convention, entitled Pacta sunt servanda, to which several appellees 
referred in their submissions, provides that '[elvery treaty in force is binding upon the 
parties to it and must be performed by them in good faith' (emphasis added)?" 

The AB decision has been received with criticism American. doctrine in partic-
ular views it as irreconcilable with the prohibition of Article 3.2 DSU to import 
via adjudication a substantive general principle of law into the WTO acquis: 

Although the AB rejected a finding of lack of good faith in the evidence in that case, it 
affirmed that a finding can be made that a WTO Members has failed to act in good 
faith seemingly independently from any violation of a substantive obligation under 
one of the Agreements?9' 

The AB's discussion of good faith involves two aspects. The first is 'good faith 
interpretation', which we will describe in chapters 7 to 9 and which relates possi
bly to the value Articles 5.4 ADA and 11.4 ASCM had for the US trading partners 
and which the CDSOA undermined as a result of increasing support for petitions 
to investigate dumping based on financial incentives rather than on the showing 
of a true industry concern. The second manifestation of good faith relates to the 
Panels' finding that the US defeated the object and purpose of Articles 5.4 ADA 
and 11.4 ASCM. The Panel, who searched for the most accurate source for the 
substantive principle of good faith applicable to the CDSOA, based itself on pacta 
sunt servanda and its derivative, the principle that a VCL T signatory must abstain 
from acts calculated to frustrate the object and purpose of the treaty. 

The AB overturned the Panel because it found the evidence insufficient to con
clude that the US had violated an obligation of good faith. 8o The AB's first argu
ment is that because it found the US CDSOA not to violate the WTO 
Anti-Dumping Agreement, good faith 'does not have the relevance it had for the 
Panel' (who had found the US CDSOA to violate the ADA).S! Secondly, and 
more importantly, the AB seems to hint at the fact that even if it had found 
the US in violation, such a finding would not have sufficed to condemn the US 
of disrespecting pacta sunt servanda. The AB argued that the Panel would have 
had 'to prove more than a mere treaty violation'~82 The AB thus suggests that 

78 US-Offset Act ('Byrd Amendment'), AB Report, para 298; US-Offset Act ('Byrd Amendment') 
Panel Report, para 7.64 and fn 314. 

79 Ibid; US-Offset Act {'Byrd Amendment'}, Panel Report, para 7.64 and fn 314 (footnot<:~ 
omitted). 

80 See ibid, para 299. 
81 Ibid, para 295. 
82 Ibid, para 298. 
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the Panel would have had to prove an intention to act contrary to good faith, ie 
to show that the US had 'calculated to frustrate the object and purpose of the 
treaty'.83 Thus, the AB seems to adhere to the ILC' s approach to pacta sunt ser
vanda, as well as to share the appellees (EC and others) view, requiring in addi
tion to an objective violation of a treaty provision, the fulfillment of a subjective 
element, such as the intentional, ie calculated, frustration of the object and pur
pose of an agreement. 84 

Scholarly Discussion of the Decisions 

To the US-Offset Act ('Byrd Amendment') Panel it is possible to act contrary to 

good faith and to violate a treaty provision. To the AB firstly, a claim of good 
faith may be substantiated only in the absence of a treaty violation: 

... [Gliven our conclusion that the CDSOA does not constitute a violation of Article 
5.4 of the Anti-Dumping Agreement and Article 11.4 of the ASCM Agreement, the 
issue of whether the US 'may be regarded as not having acted in good faith' in enact
ing the CDSOA does not have the relevance it had for the Panel.S5 

Secondly, contradicting its first statement, a treaty violation is an insufficient 
basis for a claim of good faith violation: 

Nothing, however, in the covered agreements supports the conclusion that simply 
because a WTO Member is found to have violated a substantive treaty provision, it 
has therefore not acted in good faith. In our view, it would be necessary to prove more 
than mere violation to support such a conclusion.86 

Consequently, the AB's view on good faith performance of treaties is that it can 
be only sanctioned if a conduct is more seriously damaging than a mere treaty 
violation, or if the conduct in question is less serious than a treaty violation. The 
confusing statement of the AB may be understood if one identifies US 
conduct with the terms of praeter legem and contra legem good faith. It may be 
that the AB wanted to say that a violation of good faith would only vest in two 
narrowly defined situations. Without using the term of good faith praeter legem, 
the AB may have thought of applying good faith to the WTO, first, if the prin
ciple of good faith acts praeter legem to fill in a gap in the WTO Agreements. 
Secondly, good faith may be applied by the WTO judiciary contra legem: if the 
importing party, in concreto, the US, acts in a way that obstructs the object and 
purpose of a WTO provision and, in result, renders that provision meaningless, 
the duty to perform the WTO Agreements in good faith would vest and 
sanction such an abuse of rights. 

".l Ibid, para 88. 
"4 Ibid, para 7.64 and fn 314; US-Offset Act {'Byrd Amendment'}, AB Report, para 88. 
"5 AB Report, para 295. 
"6 AB Report, para 298. 
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Abus de Droit 

The Panel held that the US by encouraging dumping investigations based on 
financial incentives instead of actual industry concerns had decreased the value 
of Articles 5.4 ADA and 11.4 ASCM Agreement in the eyes of its trading part
ners and the WTO, because instead of reflecting real industry concerns, 

- the dumping investigation would be initiated for non-injury related reasons; 
and 
the number of dumping investigations would be artificially kept high, ie 
would occur more often than if only the truly affected producers would sup
port the petitions. 

The Panel found that the CDSOA created a situation of abus de droit insofar as 
the US 'defeat[ed] the object and purpose of the treaty as a whole or the treaty 
provision in question'.87 As a foundation for its concept, the Panel refered to 
D'Amato and to the ILC Commission's Yearbook of 1966, vol II, page 211.88 

The ILC says, 'a party must abstain from acts calculated to frustrate the 
object and purpose of the treaty' (emphasis added).89 The EC and the other 
appellees take up this element of intent ('acts ... calculated to frustrate') in their 
appeal.90 

Pacta Sunt Servanda Prohibiting the Abuse ofWTO Rights 

In addition to identifying an abus de droit, the Panel issued a prohibition to 
abuse rights. The Panel sanctioned the US for creating a situation of abus de 
droit by using the customary rule of pacta sunt servanda (encompassing the duty 
to perform treaties in good faith) as opposed to applying the prohibition of abus 
de droit. To the Panel, pacta sunt servanda is the applicable principle for firstly, 
prohibiting that the ADA provisions on how to conduct a fair investigation into 
dumping allegations are abused. Secondly, pacta sunt servanda also serves to 
sanction the US for issuing a new law. Thus, the Panel finds that by creating a 
situation of abus de droit, the US had simultaneously violated the duty to per
form the ADA in good faith. 

The AB disagrees with the Panel's analysis that the US had violated its duty 
of pacta sunt servanda by creating artificial incentives for industry to vote in 
favour of imposing anti-dumping duties on imported goods. Therefore, the AB 
overturn the finding of the Panel and held that since the CDSOA does not vio
late Articles 5,4 ADA and 11.4 ASCM Agreement, the US cannot be found to 
have acted contrary to good faith. 91 

~7 US-Offset Act ('Byrd Amelldmellt'), Panel Report, para 7.64. 
"~ See US-Offset Act ('Byrd Amendment'), Panel Report, fn 314 ro para 7.64. 
89 Ibid, fn 314 ro para 7.64, citing YBlLC, 1966, vol 11, p 211; see also Charme, 1992, pp 7lff. 
90 US-Offset Act ('Byrd Amendment'), AB Report, para 88. 
91 See US-Offset Act ('Byrd Amendment'), AB Report, para 295. 
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The AB in the US-Offset Act ('Byrd Amendment') adopted a textual view of 
pacta sunt servanda, which it had abandoned in US-Line Pipe Safeguards for a 
more teleological one.92 In US-Offset Act (,Byrd Amendment'), the AB used 
pacta sunt servanda to confirm its textual interpretation of Articles 5.4 ADA and 
11 ASCM Agreement that a showing of how a member arrived at gathering 
enough support for an anti-dumping investigation does not interest the 
WTO.93 

Until the US-Offset Act ('Byrd Amendment') case, neither a Panel nor the AB 
had attempted to concretise the concept that treaties must be performed in good 
faith. Only in 2003 did the AB in the US-Offset Act ('Byrd Amendment') case 
identify pacta sunt servanda as a potentially new (substantive) function of the 
principle of good faith. Previous Panels and AB decisions had founded concepts 
of good faith either on legitimate expectations as to conditions of competition 
based upon the GATT acquis or 'good faith interpretation' in Article 31 VCL T, 
and good faith guarding against an abuse of right under Article 31 (3) (c) VCL T. 

Limited by the clear language of Article 3.2 DSU, which recognises only the 
customary international rules of interpretation as opposed to the entire set of 
rules on the international law of treaties, the AB in US-Offset Act ('Byrd 
Amendment') declared for the first time in its 10 years of jurisprudence that it 
would take pacta sunt servanda into account even if it is strictly speaking not 
(yet) WTO law. 

The AB derived its legitimacy towards a broad interpretation of Article 3.2 
DSU, because, as it points out, several appellees had expressly referred to pacta 
sunt servanda in their terms of reference (Article 7 DSU): 

Hence, Article 26 of the VeL T, entitled pacta sunt servanda, to which several 
appellees referred to in their submissions, provides that '(e)very treaty in force is bind
ing upon the parties to it and must be performed by them in good faith'."4 

Since even the appellant, the US, had affirmed 'that WTO Members must 
uphold their obligations under the covered agreements in good faith',95 the AB 
must have felt empowered to define the confines of WTO jurisdiction with the 
customary rule of pactasunt servanda. 

The WTO-specific Rule of Pacta Sunt Servanda 

This section will enumerate the three constitutive elements WTO jurisprudence 
has developed for pacta sunt servanda to become binding on a WTO Member 
State, namely the absence of discrimination, the limitation of sovereignty and 
the restraint on textual interpretation. 

92 Sec US-Line Pipe Safeguards, AB Report, paras 106, 108. 
93 See US-Offset Act ('Byrd Amendment'), AB Report, paras 283-4, 291. 
94 Ibid, para 296. 
95 Ibid. 
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Reinforcing the Non-discrimination Obligation 

It is said that human rights jurisprudence suggests that pacta sunt servanda 
enforces the principle that treaties must be applied as to ensure the absence of 
discrimination, both in fact and in law. 96 In analogy, a pacta sunt servanda 
obligation requiring the absence of discrimination for WTO law would entail 
two elements: the elimination of discrimination between foreign and domestic 
economic operators, whether these be producers (GATT), service providers 
(GATS),97 rightholders (TRIPS), investors under the Agreement on Trade
related Investment Measures (TRIMsr's or government and sub-federal public 
authorities under the Government Procurement Agreement (GPA);99 and the 
elimination of discrimination among foreign competitors on a domestic market. 

Other Limitations on National Sovereignty 

Pacta sunt servanda reinforces 'an obligatory relation', 100 whereby the states' 
rights to exercise their sovereign rights become, in the area of markets and trade, 
more limited by WTO law. Pacta sunt servanda is the guardian of the WTO 
Member States' mutual consent and level of concessions. Pacta sunt servanda 
limits the abuse of sovereignty, including unilateral application, and stands for 
the interpretation and termination of international treaties. By holding the WTO 
Member States that are bound to the VCL T rule of performing treaties in good 
faith (Article 26 VCL T), it ensures legal security and predictability of the WTO 
Agreements within the legal system of international treaties. WTO jurisprudence 
finds an analogy in the Individual Opinion of judge Bedjaoui in the Case con
cerning the Gabcikovo-Nagymaros Project-(Hungary/Slovakia), 25 September 
1997. In his individual opinion, judge Bedjaoui illustrated what legal implica
tions for the community of sovereign states, the prnciple of pacta sunt servanda 

has: 

La survivance du traite ... montre ... qu'il n'est pas question de legaliser les atteintes 
portees au principe pacta sunt servanda . ... il parait encore plus essen tiel, surtout 
pour un organe judiciaire mondial soucieux de faire respecter Ie droit international, 
de montrer urbi et orbi que les traites ne sont pas 'chiffons de papier' et que leur vio-

96 YBIL,C, 1964, vol II, p g, referring to Rights of Ullited States Natiol1als ill Morocco, ICJ 
Reports, 19S2, I' 212; see also Treatmel1t of Polish Natiol1als ill Danzig, PClJ 1932, Series AlB No 
44, I' 28; Mil10rity Schools ill Albania, PClJ 1935, Series AlB, No 64, 1'1'19-20. 

97 Sec GATS, Annex IB, Marrakesh Agreement Establishing the WTO, in 'The Resuhs of the 
Uruguay Round of Multilateral Trade Negotiations', GATT Secretariat, June 1994, WTO, Geneva. 

98 Agreement on Trade-related Investment Measures (TRIMS), Annex 1A of the Marrakesh 
Agreement Establishing the WTO of 1S April 1994, in 'The Results of the Uruguay Round of 
Multilateral Trade Negotiations', The Legal Texts, GATT Secretariat, .Iune 1994, WTO, Geneva. 

99 GPA, Annex 4 of the Marrakesh Agreement Establishing the WTO of 1S April 1994, in 'The 
Results of the Uruguay Round of Multilateral Trade Negotiations', The Legal Texts, GATT 
Secretariat, .I une 1994, WTO, Geneva. 

IOn CfYBILC, 1964, vol II, I' 8. 
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lation ne peut les aneantir. Hors de leur consentement mutuel, les Etats ne peuvent et 
ne doivent pas se defaire aussi aisement de leurs obligations contractuelles. Il est 
imperatif de renforcer la securite juridique des engagements internationaux. 101 

Treaty Interpretation and Rule Stability 

Pacta sunt servanda prevents the divergent interpretations of a rule leading to 
the non-application of a treaty. Pacta sunt servanda in Article 26 VCL T closely 
connects with Article 31 VCL T, the general rule of treaty interpretation.102 As 
al~ ex~mple, pac~a sunt servanda of Article 26 VCL T in combination with 'good 
faith Interpretation' of Article 31 VCL T inay limit the impact of textual inter
pretation and can thus be used contra legem. 

The VCL T drafters found that pacta sunt servanda not only has the 'negative' 
functiO!~ of contra legem, in the sense that it does 'not only [require] the parties 
to refra1l1 from certain acts', but that it may also entail the obligation 'that they 
[the p~rties] give effect to the spirit of the treaty'. \03 Pacta sunt servanda, 
accord1l1g to the VCL T drafters, has twO contradicting contents. First, it means 
giving full effect to a treaty, which may involve creative jurisprudence. 
Secondly, pacta sunt servanda secures the stability of a rule, by limiting an over
broad, teleological interpretation to a strictly textual rule analysis. 

In .international. legal scholarship, Kennedy confirms the VCLT drafters, by 
defin1l1g the function of pacta sunt servanda as a dialectic one. Pacta sunt ser
vanda is on the one hand a 'dualist' principle, which may either be used to 
emp~1asize 'binding'[ness], to ensure the security and predictability of treaty 
relations. As such, pacta sunt servanda confines the international adjudicator to 
a textual interpretation. 104 On the other hand, pacta sunt servanda may mean 
interpretation in 'good faith', which is an interpretative method stressing the 
peace and confidence enhancing effects of treaties. 105 As a rule of good faith, 
pacta sunt servanda empowers the adjudicator to bolder interpretation, leading 
to an equity enhancing, contra or praeter legem function. 106 

However, the downside of this polyvalent principle of pacta surit servanda is, 
according to Kennedy, its 'polarity', which renders pacta sunt servanda suscepti
ble to 'rhetorical' manipulations by the adjudicator depending on the doctrine 
he/she wishes to emphasize in a given case. \07 Muller calls pacta sunt servanda the 
'good-faith clause', and adds that the 'drive to protect confidence creates legal 
ties'. Thus, Muller seems to prioritise or at least to emphasize the pacta sunt ser
vanda creative function over the more static one of preserving a treaty's legal 

1(11. Case Conurning the Gabcikouo-Nagymal'os Project (HtlllgaryISlouakia, 25 September 1997, 
IndIVIdual 01'11l10n of Judge Bedjaoui, para 63. 

102 cfYBILC, 1964, vol II, I' 8; cfYBlLC, 1966, P 219. 
103 cfYBlLC, 1964, vol I, p 30. 
1(\4 Kennedy, 1992, I' 43. 
I(lS Sec ibid, PI' 43-4. 
1<16 CfZolkr, 1977, p 95. 
1(17 Kennedy, 1992, p 44, who uses the term 'rhetorical management'. 
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security. lOS Judge Bedjaoui in the Case concerning the Gabcikovo-Nagymaros 
Project, in contrast to MUller, emphasized that pacta sunt servanda has the one 
and only function of guaranteeing legal security and the stability of treaty rela
tions. lo;> In WTO law, the India-Patents and EC-LAN AB reports have, without 
expressly mentioning Article 26 VCL T, concurred with the security enhancing 
function of pacta sunt servanda. 11O In US-Offset Act ('Byrd Amendment'), the AB 
however seems to have reversed its strict textualist interpretation of the function 
of pacta sunt servanda and expressly referred to Article 26 VCL T. 

The divide between these two perspectives of pacta sunt servanda materi
alises on the issue of treaty violation. While the textualists (IC]) maintain that 
acting contrary to good faith is equivalent to a rule-violation, the good faith 
school (MUller, Kennedy, Zoller) believes that a treaty violation does not in all 
cases amount to a violation of pacta sunt servanda. A party may act contrary to 
good faith despite a rule-consistent behaviour: 

Un manquement a la bonne foi dans l'execurion du traite n'est pas l'equivalent d'une 
violation de l'engagement internationallui-mbne. Un Etat peut parfaitement remplir 
ses obligations decoulant d'un traite, mais violer Ie principe de bonne foi. 11l 

This division has led the WTO Panels to clash with the textualist AB over the 
availability of NVNI complaints. Cottier and Schefer concur that a violation of 
pacta sunt servanda may lay the grounds for both a claim of violation and a 
NVNI complaint. The only difference between a violation and non-violation 
type complaint for breach of pacta sunt servanda would be that in the case of a 
violation, Article 22 DSU would require that the inconsistent measure be 
removed, while in a non-violation type complaint, the breaching party would 
have to compensate the other party adequately. Under GATT XXIII, however, 
adequate compensation could be demanded under both violation and NVNI 
complaints. 

This shift in concept leads Cottier and Schefer to observe that as grounds for 
complaint, pacta sunt servanda has moved towards the 'European more 
absolute, perception of pacta sunt servanda'. But given the remedies for NVNI 
complaints contained in Article 26 of the DSU, pacta sunt servanda may also 
'continue to follow Anglo-American traditions'. I 12 

DUTY TO NEGOTIATE IN GOOD FAITH 

The duty to negotiate in good faith is a corollary of the customary rule of inter
national law of pacta sunt servanda, and this section will examine it as to its 

10" CfMlillcr, 1971, 1995, P 9S. 
109 Sec Cllse Concerning the Gabciko/lo-Nagymaros Project (HungaryISlo/lakia), 25 September 

1997, Individual Opinion of Judge Bedjaoui, para 63. 
IHl Sec India-Patents, AB Report, para 47; EC-LAN, AB Report, para 82. 
III Zoller, 1977, p 81. 
112 Cottier and Schefer, 1997, p 172. 
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direct application and thus immediate impact upon the WTO rights and obliga
tions. It is part of the pre-contractual good faith obligations. As it applies in 
WTO law, the duty to negotiate in good faith should not be confused with pre
contractual good faith obligations. The duty to negotiate in good faith appears 
in WTO jurisprudence in the context of the Chapeau of Article XX GATT, but 
there is no duty for WTO Members to negotiate new or to amend in good faith 
existing rights and obligations, as well as to offer new concessions in the frame
work of a WTO Ministerial Conference. 

Foundation in International Law 

In public international law , the duty to negotiate in good faith forms part of cus
tomary law and is considered binding upon all nations, regardless of their 
expressions of will and consent: 

Article 18 Vienna Convention on the Law of Treaties 

General public international under Article 18 VCL T codifies the obligation of a State 
not to frustrate the object of a treaty prior to its entry into force. Although it does not 
actually mention good faith, Article 18 VCL T nevertheless 'specifically requires the 
maintenance of a certain standard of good faith between negotiating States even 
before the conclusion and entry into force of the treaty' .113 

Most international law doctrine and jurisprudence deal with the particular 
aspect of good faith negotiations between the signing and the entry into force of 
a treaty.114 Most prominently, cases brought under the US-British Jay Treaty of 
1794 and the later Treaty of Ghent of 1814, between the same parties, as well as 
arbitrage and a few PCI] cases, extract the elements of a presumption that states 
in negotiating treaties among each other should be obliged to respect: 115 

[P]roposed nothing which is illusory or merely nominal. 116 

[H]ave intended anything which would under the circumstances, have been unreason
able, absurd or contradictory, or which leads to impossible consequences. I 17 

[I]n case of doubt, words are to be interpreted against the party which has proposed 
them, and according to the meaning that the other party would reasonably and natu
rally have understood. 118 

113 YBlLC, 1966 vol II, p 60. 
114 CfZoller, 1977, pp 68-7S; Kolb, 2000, pp 204-S, 213-17, 220-30. 
115 See Cheng, 1987, pp 106-11; sec also The Avalon Project at Yale Law School, 

British-American Diplomacy 1782-1863, available at http://www.yale.edll/lawweb/avalon/ 
dip lomacy/britian/brtrea ty. htm. 

116 Cheng, 1987, p 106, with references to the Jay Treaty cases {'illusory'} and the Treaty of Ghent 
cases ('nominal'). 

117 Ibid, with further rcferen~es. 
liS Ibid, p 108, with further references. 
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In general public international law, the duty to negotiate in good faith goes 
beyond the prohibition of negotiating in bad faith.! I') The constitutive elements 
are the absence of fraud and the reasonable attitude of the parties in the light of 
the object and purpose of a treaty ('Pfiicht, das Vertragsziel nicht zu vereit
eln')Yo Fraud in negotiation is to lead the other party into erroneous belief, to 
ha ve the intention of harming the other party to cheat on the other party, as well 
as corrupting a government representative. 121 The negative criteria are all sub
jective criteria that have not (yet) been well received in public international 
law. 122 

Corrolary of Pacta Sunt Servanda and Other Applications 

In public international law, the principle to negotiate in good faith was intro
duced in the North Sea Continental Shelf (1969) case. 123 The contentious issue 
was, whether the principle to negotiate in good faith was an extra-legal criteria 
emerging frori1 the general principle of good faith in international law, or 
whether it existed within a positive legal rule (infra legem) and was held manda
tory by that legal rule. ] udge Morelli in his dissenting opinion held that it was 
an 'extra-legal' criteria, emerging from the general principle of law of good 
faith, which the 'legal rule makes it obligatory to apply, but which remain out
side the legal rule'. 124 The IC] Advisory Opinion Legality of the Threat or Use 
of Nuclear Weapons (1996) further concretised the duty to negotiate in good 
faith under Article VI of the Non-Proliferation Treaty. The IC] held found that 
the obligation to negotiate in good faith contains the dual requirement of 
conduct and result: 

The legal import of that obligation goes beyond that of a mere obligation of conduct; 
the obligation involved here is an obligation to achieve a precise result that appears to 
impose a stricter duty than the AB's statement in US-Shrimp (Article 21.5), nuclear 
disarmament in all its aspects by adopting a particular course of conduct, namely, the 
pursuit of negotiations on the matter in good faith. 

This twofold obligation to pursue and to conclude negotiations formally con
cerns the 182 state parties to the Treaty on the Non-proliferation of Nuclear 
Weapons, or, in other words, the vast majority of the international community. 
The WTO AB, at least in a statement from US-Shrimp (Article 21.5), has 
adopted a less strict good faith in negotiations requirement, which it finds 
applies only to the conduct, but does not require a specific result. 

There are also limits to the duty to negotiate in good faith. On this point, 
general international legal doctrine and AB j~lrisprudence agree that the duty to 

119 Scc Miillcr, 1971, 1'1'156-64; sce also Zollcr, 1977, p 49; cfChcng, 1987, PI' 106-9. 
120 Scc MUllcr, PI' 156-64. 
121 Sec Zoller, 1977, PI' 50-\. 
122 Ibid, I' 51. 
123 Scc North Sca Contincntal Shelf, ,Iudgmcnt, IC,I Rcp 1%9, P 47. 
124 Ibid, Dissenting Opinion of ,Iudgc Morclli, I' 213. 
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negotiate in good faith is not a duty to conclude the treaty. 125 Compare Zoller's 
statement in 1977 that '[l]a simple obligation de negocier n'emporte jamais 
l'obligation de conclure l'accord et, d'une maniere generale, "l'engagement de 
negocier n'implique pas celui de s'entendre"126 with the almost identical state
ment by the AB in 2001: '[r]equiring that a multilateral agreement be concluded 
... would not be reasonable' (emphasis added by the author).127 

As Muller says and Kolb confirms, there are dangers to over regulating the 
duty to negotiation in good faith, as it could turn out to be a disincentive for 
concluding treaties, and treaties are, in the final analysis, indispensable for the 
maintenance of peace. l2S 

WTO Case Law 

Should the WTO judiciary consider WTO jurisdiction as part of the inter
national legal system, the WTO Member States would be bound by the VCL T 
rules on the law of treaties. In that sense, the rule of pacta sunt servanda may not 
be qualified as an aggrandizment of WTO Member rights and obligations pur
suant to the limitation on the scope of WTO jurisdiction under Article 3.2 of the 
DSU. For GATT 94, the duty to negotiate in good faith is another expression, or, 
at minimum, a corollary of the WTO principle of non-discrimination. 129 

As illustrated by the WTO dispute settlement reports below, the WTO Panels 
and the AB derive the duty to negotiate in good faith not only from the 
customary rule of pacta sunt servanda but, in addition, from the GATT 
-specific non-discrimination obligation. The content of this GATT -specific non
discrimination obligation prohibits a WTO Member State from negotiating only 
with some and not with other WTO Members. It has been applied to WTO law 
in order to assess whether the extraterritorial effect of-domestic measure, which 
had been provisionally justified under an Article XX GATT exception, was 
justified under that WTO Member's trading partners expectations in a non-dis
criminatory and non-trade restrictive application of that measure under the 
Chapeau of Article XX GA TT.130 The AB held, as described in more detail 
below, that good faith in negotiations functions as a standard under the Chapeau 
of Article XX GATT for measuring whether the domestic legislation was dis
criminatory or trade restrictive by WTO/GA TT standards. It functions as a pre
sumption that a WTO Member State, before resorting to the extraterritorial, 
unilateral application of its domestic laws, first has made a good faith effort to 

125 Comparc North Sea Continental She/fCase, Separatc Opinion of ,Iudge Ammoun, 1'136 with 
North Sea Continental Shelf Case, Dissenting Opinion of,l udgc Morclli, I' 213. 

126 Zollcr, 1977, PI' 64-5. 
127 US-Shrimp (Art 21.5), AB Report, para 123. 
128 Sce MUlier, 1971, p 161; see also Kolb, 2000, p 201. 
129 See US-Shrimp, AB Report, para 172; US-Shrimp (Art 21.5), AB Report, paras 119, 122. 
130 Ibid; see also Marceau, 1999, I' 104. 
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resolve the non-trade policy issue by means of negotiating a multilateral treaty 
among the WTO Member States. Furthermore, this good faith effort presumes a 
WTO Member State's domestic regulation to be WTO-consistent under the 
terms of non-discrimination and least trade restrictive of the Chapeau of Article 
XX GATT. 

US-Shrimp Panel Report (1998) 

In US-Shrimp (1998), the Panel held 131 and the AB confirmed U2 that the US has 
the right to uphold protective legislation even if it had extraterritorial effect, as 
long as it undertakes a serious good faith effort to negotiate a multilateral con
vention to achieve its intended regulatory purpose, in casu, the protection of sea 
turtles, prior to the entry into force of its legislative act. 133 The Panel held that 
failure to undertake the good faith effort of negotiating multilaterally before 
unilaterally enacting the domestic regulation amounted to a protectionist abuse 
of the environmental exception of Article XX(g) GATT 94. 

Good faith in negotiations is yet another expression of good faith attributed 
to the Chapeau of Article XX. 134 It is somewhat more self-standing than the 
abus de droit prohibition expressed by the Chapeau because, in contrast to that, 
it is more removed from the constitutive elements of the Chapeau. 

US-Shrimp (Article 21.5) Appellate Body Report (2001) 

In US-Shrimp (Article 21.5) (the compliance case succeeding the US-Shrimp AB 
decision), the US had (as it had been required to by the US-Shrimp AB decision) 
altered its approach and undertaken to negotiate an international convention on 
the protection of sea turtles. 

In US-Shrimp (Article 21.5), the AB examined whether the US-Shrimp 
(Article 21.5) Panel Report had correctly found that the new US measure 
complied with Article XX GATT 94: 

no longer constitutes a means of 'arbitrary or unjustifiable discrimination between 
countries where the same conditions prevail' and is, therefore, within the scope of 
measures permitted under Article XX of the GATT 94.135 

Malaysia claimed that serious good faith efforts to negotiate an agreement 
would be insufficient to satisfy the requirements of the Chapeau of Article XX. 

131 Sec US-Shrimp, Panel Report, para 7.56. 
132 Ibid, AB Report, para 166. 
133 Sec US-Shrimp (Art 21.5), Panel Report, para 6.1; US-Shrimp (Art 21.5) AB Report, 

para 112ff. The AB Report, paras 167, 171, 172 speaks about serious efforts, but docs not relate 
these to the notion of good faith; US-Shrimp, Panel Report, para 7.56 speaks about 'good faith 
negotiations' . 

134 The other good faith functions expressed in the Chapeau of Art XX GATT 94 are the prohi
bition against abus de droit and the general principle of law of good faith used substantively and 
interpretatively; sec US-Shrimp, AB Report, paras 158, 163, 18l. 

LH US-Shrimp (Art 21.5), AB Report, paras 111-12. 
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The US-Shrimp AB Report had instead required that an international agree
ment be concluded, because a mere obligation to negotiate would result in: 

The absurd situation where any WTO Member would be able to offer to negotiate in 
good faith on an agreement incorporating its unilaterally defined standards before 
claiming that its measure is justified under Article XX of the GATT 94 and in the event 
of failure to conclude an agreement, claim that the measure applying the unilateral 
standards could not constitute unjustifiable discrimination.136 

The AB disagreed with Malaysia's reading of the US-Shrimp AB Report and 
Malaysia's finding of error in the US-Shrimp (Article 21.5) Panel Report. 
Because the US had negotiated with some but not all exporting countries 
affected by its measure before the imposition of the measure, the US-Shrimp 
(Article 21.5) AB Report maintained: 

... [Tlhe United States could conceivably respect this obligation [Chapeau of Article 
XX GATT 94], and the conclusion of an international agreement might nevertheless 
not be possible despite the serious, good faith efforts of the United States. Requiring 
that a multilateral agreement be concluded by the United States in order to avoid 'arbi
trary or unjustifiable discrimination' ... would mean that any country party to the 
negotiations with the United States, whether a WTO Member or not, would have, in 
effect, a veto over whether the United States could fulfill its WTO obligations. Such a 
requirement would not be reasonable.137 

Nonetheless, in result, but for a different reason, the AB agreed with the result 
of the US-Shrimp (Article 21.5) Panel Report and found the US in violation of 
the obligation to avoid arbitrary or unjustifiable discrimination in its regulatory 
measures. 

The AB cited its US-Shrimp AB Report where it had found the US in viola
tion of the obligation to avoid arbitrary or unjustifiable discrimination. 

In its submission before the AB, Malaysia had disagreed with the Panel's deci
sion to use the conclusion by the US of the Inter-American Convention as a 
benchmark for measuring whether the US negotiating efforts amounted to seri
ous good faith efforts. For Malaysia the Inter-American Convention could not 
be used as a legal standard, but merely served as an example. 

The AB upheld: 

the Panel's finding that, in view of the serious, good faith efforts made by the United 
States to negotiate an international agreement, 'Section 609 is now applied in a man
ner that no longer constitutes a means of unjustifiable or arbitrary discrimination, as 
identified by the Appellate Body in its Report',138 ... as long as ... the ongoing 
serious good faith efforts to reach a multilateral agreement, remain satisfied.139 

136 Ibid, paras 113, 115. 
137 Ibid, para 122. 
138 Ibid, para 134. 
139 Ibid, para 153(b). 
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In US-Shrimp (Article 21.5) the AB defended the use of the Inter-American 
Convention as a guide for assessing the serious good faith efforts of the US: 

In our view, in assessing the serious, good faith efforts made by the United States, the 
Panel did not err in using the Inter-American Convention as an example. In our view, 
also, the Panel was correct in proceeding then to an analysis broadly in line with this 
principle and, ultimately, was correct as well in concluding that the efforts made by 
the United States in the Indian Ocean and South-East Asia region constitute serious, 
good faith efforts comparable to those that led to the conclusion of the Inter-American 
Convention. We find no fault with this analysis. 140 

In US-Shrimp (Article 21.5), the AB did not propose any new and additional cri
teria to measure the serious good faith effort to negotiate a bilateral or 
multilateral agreement before imposing on exporting members a unilateral and 
non-consensual import prohibition. 

Canada criticized the lack of interpretive guidance by the AB as 'difficult for 
Panels in future disputes to determine' and 'difficult for WTO Members them
selves to determine when they have met the criteria'.!4! 

However, in one footnote, the AB reversed the Panel's finding on the parriCll
lar point of how much effort is considered serious depending on which WTO 
Member is imposing the import ban under Article XX GATT 94: 

We do wish to note, though, that there is one observation by the Panel with which we 
do not agree. In assessing the good faith efforts made by the United States, the Panel 
stated that: The United States is a demandeur in this field and given its scientific, diplo
matic and financial means, it is reasonable to expect rather more than less from that 
member in terms of serious good faith efforts. Indeed, the capacity of persuasion of the 
United States is illustrated by the successful negotiation of the Inter-American 
Convention. (Panel Report, paragraph 5.76) this line of reasoning does not persuade 
us. As we stated in our previous Report, the Chapeau of Article XX is 'bm one expres
sion of the principle of good faith'. (Appellate Body Report, United States-Shrimp, 
supra, footnote 24, paragraph 158) This good faith notion applies to all WTO 
Members equally (emphasis added).142 

Korea-Government Procurement Panel Report (2000) 

The Korea-Government Procurement decision will be described in extenso 
below in chapter six, in connection with the PLE. Here we will treat the case 
only where it is pertinent to the duty to negotiate in good faith. 

The Panel related to the duty to negotiate in good faith on the one hand with 
the PLE as to the competitive bidding opportunities the US was entitled to, as 

140 US-Shrimp (Art 21.5), AB Report, para 133. 
141 Displlte Settlement Update: 'Shrimp-Turtle & US-Canada Lumber' in S Bridges, g November 

200l. 
142 US-Shrimp AB Report, fn '37 to para 134. 
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regards its construction service providers on a Korean airport project, on the 
other hand. 143 Specifically, the Panel applied the 'general rules of custol~ary 
international law on good faith and error in treaty negotiations'. Since Korea 
had not committed yet to actual concessions, the Panel could not base the US 
non-violation claim upon the GATT principle of frustration of legitimate 
expectations. 144 With respect to altering the plurilaterally agreed bidding dead
lines and procedure, the US had claimed a frustration of its legitimate expecta
tions, when Korea had, to the detriment of the US, introduced inadequate 
bidding deadlines and other restrictive measures, with the result that the the 
value of the assurances given under the negotiations and upon which the US had 
based its expectations had decreased.!45 

However, since the plurilateral negotiations on the GPA were still ongoing, 
no actual commitments existed yet, and there was no equal level playing field 
upon which the US could build an NVNI case. 

Nevertheless, based upon the measures Korea had introduced, which basically 
offset the value of the assurances of concessions Korea had given the US when 
negotiating the accession to the GPA, the Panel found a 'gap' in substantive law 
which needed to be filled-with 'principles of international [substantive] law'.146 

'In this case, it was the negotiations which allegedly gave rise to die reasonable 
expectations rather than any concessions'.!47 

To fill the gap in WTO law, the Panel found 'the duty to negotiate in good 
faith to be applicable WTO law'.148 It consequently applied the customary rule 
of pacta sunt servanda, which, in a 'further development', it considerd to 
include the notion of NVNI, which, in turn, 'is an extension of the good faith 
requirement'. 149 In so doing, the Panel declared that 'we are of the view that the 
customary rules of international law apply to the WTO treaties and to the 
process of treaty formation under the WTO'.150 Specifically, the Panel sees 'no 
conflict or inconsistency' with the WTO Agreements, if it were to 'review the 
claim of nullification or impairment raised by the United States within the 
framework of principles of international law which are generally applicable not 
only to performance of treaties but also to treaty negotiation'. IS! 

After affirming that the customary rule of pacta sunt servanda was applicable 
to the WTO and explaining how it related to PLE, !52 the Panel then had to apply 
the duty to negotiate in good faith to the facts of the case. It found that Korea had 
violated a 'general rule of customary internationallaw'!53 by not 'negotiating on 

143 See Korea-Gouernment Procurement, Panel Report, para 7.117. 
144 Ibid, para 7.101. 
14.< Ibid, paras 7.g7 and 7.118. 
146 Ibid, para 7.101. 
147 Ibid, para 7.120. 
148 Ibid, para 7.%. 
149 Ibid, paras 7.'33 and 7.9S. 
150 Ibid, para 7.95 
151 Ibid, paras 7.96, 7.101. 
152 Ibid, para 7.101. 
153 Ibid. 
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a full and forthcoming basis', 154 specifically by not providing 'full, timely and 
complete',155 and 'frank' and 'forthright answers' and the negotiations having 
been deficient in 'transparence and openness': 

It was objectively clear what the US question was about. And Korea, knowing that, 
then had an obligation to make a full and frank response. The integrity of the negoti
ating system requires no less'.156 The Panel then went on to say that the WTO 
Member States have 'a right to expect full and forthright answers to their questions 
submitted during negotiations, particularly with respect to schedules of affirmative 
commitments such as those appended to the GP A.15? 

The Panel did lay open which sources and materials it had used for its decla
ration that the rule of pacta sunt servanda includes a duty to negotiate in good 
faith. But it may have been influenced by the US submission, which most likely 
had referred to elements of the duty to negotiate in good faith in the cases under 
the US-British Jay and Ghent Treaties of 1794 and 1814. 

The Panel also clarified that in case of doubt the situation had to be inter-
preted against the offeror, ie against Korea: 

[TJhe duty to demonstrate good faith and transparency in GP A negotiatIOns is 
particularly strong for the 'offering' party, this does not relieve the other negotiating 
partners from their duty of diligence to verify these offers as best as they can.158 

Nevertheless, in result the US was found responsible for not keeping sufficiently 
informed, and for not having objected to Korea's introduction of measures. The 
US should have realised when Korea introduced the measures that these would 
have an impact on US bidding opportunities or even offset US competitive 
bidding opportunities. Thus, the case was not decided over the issue of good 
faith. Good faith in negotiations therefore remained obiter dictum, and no 
appeal has yet referred to, or overturned, the Panel's reasoning in Korea
Government Procurement. 

Scholarly Discussion of the Decisions 

The WTO's future trading rules will not be drafted in an equitable, fair and bal
anced manner unless the good faith obligation to negotiate in 'transparency and 
openness' is expanded beyond the plurilateral GPA.159 By bringing together 
conflicting interests at the drafting stage, the duty to negotiate in good faith 
will increase, in analogy to Brown Weiss, the 'legitimacy' of the WTO's 
Ministerial trade negotiating rounds in the eyes of 'global civil society' and the 

154 See Koretl-Gouernment Procurement, Panel Report, para 7.100. 
155 Ibid, para 7.110. 
156 Ibid. 
157 See ibid, para 7.119; sec also paras 7.120-7.122. 
158 Ibid, para 7.125; see also para 7.113. 
159 Ibid, para 7.121. 
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'disenchanted' of trade liberalization, as it will preempt the second, more costly, 
judicial balancing that characterizes the process of dispute resolution. 160 

In the same year the Korea-Government Panel was issued, Cottier and 
Schefer mentioned that not only should 'good faith permeate the Organization's 
legal operations' but also it should enter its 'diplomatic' ones. 161 Among the 
other good faith obligations that they suggest the WTO should respect, there is 
the duty to negotiate in good faith, which they understand even more broadly 
than the Panel in the Korea-Government Procurement decision: 

[Glood faith must characterise the drafting of the accession protocol; good faith must 
determine the behaviour of members in meetings of the Ministerial Conference and 
the General Council meetings; good faith must characterise the multilateral and pI uri
lateral negotiations for new obligations.162 

WTO-specific Doctrine of the Duty to Negotiate in Good Faith 

The WTO principle of good faith in negotiations may be a GATT-specific 
obligation in its own right. The duty to negotiate in good faith relates to the 
requirement that the exercise of Article XX exceptions shall be non
discriminatory. The GATT-specific obligation to negotiate in good faith 
means that if a serious negotiation of multilateral solution can be shown to 
precede the imposition of unilateral and extraterritorial trade restrictions, the 
measure is likely non-discriminatory under the Chapeau of Article XX GATT 
94 standards. 

The obligation to conduct good faith negotiations is one element of the 
GA TT 94 non-discrimination principle. It is argued that non-discrimination 
determines the modalities of how a negotiation must be lead, in order for the 
negotiation to respect good faith and legitimate expectations. More specifically, 
the AB considers the duty to negotiate in good faith to be one element of the 
non-discrimination principle, and inherently expressed within the meaning of 
the Chapeau of Article XX, as the US-Shrimp AB Report details in the follow
ing paragraph: 163 

The Panel first recalls that the Appellate Body considered "the failure of the United 
States to engage the appellees", as well as other members exporting shrimp to the 
United States, in serious across-the-board negotiations ... bears heavily in any 
appraisal of justifiable or unjustifiable discrimination within the meaning of the 
Chapeau of Article XX (emphasis in the original). 164 

160 Brown Weiss, 2000, p 370. 
161 Cottier and Schefer, 2000, p 57. 
162 Ibid. 
16.1 See US-Shrimp, AB Report, para 172; US-Shrimp (Art 21.5), AB Report, paras 119, 122. 
164 US-Shrimp (Art 21.5), Panel Report, para 5.63. 
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According to the AB, the conduct good faith prohibits under the non
discrimination principle of the Chapeau of Article XX of GATT 94, is to 'nego
tiate seriously with some but not with others'.165 

In United States-Shrimp, we stated that the measure ... there resulted in 'unjustifiable 
discrimination', in part because, as applied, the United States treated WTO Members 
differently.166 

Under the Chapeau of Article XX GATT 94, the respondent must prove four 
elements in order to refute the allegation that it has engaged in unjustified dis
crimination. The good faith efforts to reach international agreements must be 
firstly, 'comparable from one forum of negotiation to the other', in the sense 
that [secondly,] comparable efforts are made, [thirdly,] comparable resources 
are invested and [fourthly,] comparable energies are devoted to securing an 
international agreement. 'The negotiations need not be identical'. 167 

However, even if all four elements are fulfilled, there is no guarantee that the 
effort to negotiate before adopting a measure is non-discriminatory: 

So long as such comparable efforts are made, it is more likely that 'arbitrary or 
unjustifiable discrimination' will be avoided between countries where an importing 
member concludes an agreement with one group of countries, bur fails to do so with 
another group of countries (emphasis added}.168 

The duty to negotiate in good faith could provide all WTO Members 
excluded from 'green rooms' (essentially 'closed-door' deliberations on new 
treaty text) with the tool to enforce their own right of participation. 169 

Minimally, the duty to negotiate in good faith will empower politically and eco
nomically less powerful WTO Members with the pressure to step up the 
demand for increased transparency in the WTO's decision-making process. 170 

The duty to negotiate in good faith will foster the 'acceptance of the WTO' and 
'trust in, the international trading system' .171 

WTO practice limits national sovereignty through the PLE in favour of free 
trade, as can be seen in the Korea-Government Procurement Panel decision, 
which was never appealed. The duty to negotiate in good faith protects legiti
mate expectations as to the negotiation of concessions, which are invocable in a 
NVNI complaint: '[F]ull and forthright answers to their questions submitted 
during negotiations, particularly with respect to Schedules of affirmative 
commitments such as those appended to the GPA'.I72 '[A]n obligation to make 

165 Ibid, AI) Report, para 172; see also Marceau, 1999, p 104. 
166 Ibid (Art 21.5), AI) Report, para 119. 
167 Ibid, para 122. 
168 Ibid. 
169 cfEsty, 2002, pp 12-14. 
170 Ibid. 
171 Cottier and Schcfcr, 2000, p 57. 
172 Korea-Gouernment Procurement, Panel Report, para 7.119. 
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a full and frank response' Y'> '[A] particular duty of transparency and openness 
on the "offering" party in negotiations on concessions under the GPA' .174 

A very concrete result of the good faith duty to negotiate fairly pursuant to 
the Korea-Government Procurement Panel report was that Ministers included 
paragraph 26 on transparency in government procurement to the Doha 
Ministerial Declaration and agreed at Doha to establish the 'Working Group on 
Transparency in Government Procurement', which issues yearly reports to the 
General CounciL 175 

Paragraph 26 does not mention any good faith duties for governments offer
ing bidding opportunities, or for WTO Members as regards the negotiation of 
new multilateral agreements on transparence in government procurement; and, 
a fortiori, it does not concretise the elements of good faith duries that the 
Korea-Government Procurement Panel had started doing. Furthermore, the 
binding nature of such Ministerial Decisions remains unclear. Paragraph 26 of 
the Doha Declaration nevertheless may be seen as the concrete effect of a Panel 
decision: 

Recognizing the case for a multilateral agreement on transparency in government pro
curement and the need for enhanced technical assistance and capacity building in this 
area, we agree that negotiations will take place after the Fifth Session of the 
Ministerial Conference on the basis of a decision to be taken, by explicit consensus, at 
that Session on modalities of negotiations. These negotiations will build on the 
progress made in the Working Group on Transparency in Government Procurement 
by that time and take into account participants' development priorities, especially 
those of least-developed country participants. Negotiations shall be limited to the 
transparency aspects and therefore will not restrict the scope for countries to give pref
erences to domestic supplies and suppliers. We commit ourselves to ensuring adequate 
technical assistance and support for capacity building both during the negotiations 
and after their conclusion. 176 

For Marceau, the failure to conduct multilateral negotiations did not amount 
to a violation of the WTO Agreement per se, but the 'refusal to exhaust the 
MEA's mechanisms-hence to consult fully and properly with the most appro
priate and expert forum' could be an element used by a Panel or the AB when 
assessing the good faith of a party to the WTO dispute settlement process. 177 

For Howse, the AB ruling in US-Shrimp did not lead to a sui generis duty to 
negotiate, only to a duty not to discriminate in one's negotiating behaviour. 
What the AB said was that it held that one reason that the US scheme was being 

173 Ibid, para 7.110. 
174 Ibid, para 7.121. 
17$ See, eg Report (2003) of the Working Group on Transparency in Government Procurement to 

the General Council, 15 July 2003, WTO Document WT/WGTGP/7. 
176 See Doha Ministerial Declaration of 14 November 2001,20 November 2001, WTO Document 

WT/MIN(01)/DEC/1. 
177 Marceau, 2001, pp 1125-6. 
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applied with unjustified discrimination was that the US had engaged in serious 
negotiations with one group of countries and not others, ie not the com
plainants. Ln 

In US-Shrimp, the statutory American shrimp processing method was not per 
se illegal, but rather could have the effect of impairing the object and purpose of 
Article XX(g) GATT if the shrimp ban was upheld. Thus, the good faith oblig
ation to negotiate was derived from law (Article XX(g) GATT). 

In contrast, the US-Line Pipe from Korea decision derived the duty to nego
tiate in good faith directly from pacta sunt servanda codified in Article 26 
VCL TY'" In this case, the good faith negotiations constituted the obligation 
between the exporting and importing members to reach an adequate under
standing on the level of compensation countering the adverse effects of the safe
guard measure pertaining to their trade. 

IMPLEMENTING WTO OBLIGATIONS IN GOOD FAITH 

Another corollary of the customary rule of pacta sunt servanda is the duty to 

implement international treaty obligations in good faith. In addition to recog
nizing pacta sunt servanda and its corollary to negotiate in good faith (see 
above), the AB in 2002 recognised that the obligations of Members under the 
WTO Agreements have to be implemented in good faith. 

As the US-Section 211 ('Havana Club') AB Report shows, the duty to imple
ment WTO obligations in good faith is, as of today, standard appellate practice. 
The Panel found it to be implicitly 'enshrined' in Article 7 TRIPS.180 Two years 
before the AB's express recognition of this self-standing obligation, Cottier and 
Schefer had formulated the postulate that 'good faith must accompany the 
implementation and adherence to the obligations of the WTO in a member's 
domestic legai system'. According to the authors, a duty to implement the WTO 
obligations in good faith guarantees the 'viability of ... the international trad
ing system', but must be accompanied by the recognition of other 'important' 
applications of good faith, notably in the negotiations and pre-accession 
phases. L81 

US-Section 211 ('Havana Club') Appellate Body Report (2002) 

In the first case to address the national treatment (NT) obligation as it relates to 
the TRIPS Agreement, the EC argued that US legislation (Section 211(a)(2) and 
(b)) and administrative practice by the Office of Foreign Assets Control (OFAC) 

178 See email exchange with Professor Howse, 12 february 2003. 
179 See US-Line Pipe Safeguards, AB Report, para 110. 
180 US-Section 211 ('Havamw Club'), Panel Report, para 8.57 
lSI Cottier anJ Schcfer, 2000, p 57. 
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had violated both NT obligations, the one under the TRIPS Agreement, Article 
3(1) and the other under the Paris Convention of 1967, Article 2(1).182 

The EC claimed that US Section 211 (a)(2) applied and thus imposed restric
tions on only Cuban and other foreign successors-in-interest to the original 
owners.183 The Panel argued that the less favourable treatment of non-US 
nationals under Section 211 (a)(2), who, if successor-in-interest to a 'designated 
national', could not have their rights protected by US courts, was offset by 
OFAC's practice under Section 515.201 of the Cuban Assets Control 
Regulation. The OFAC's practice under the Cuban Assets Control Regulation 
was not to issue specific licenses to United States nationals to become succes
sors-in-interest to 'designated nationals' .184 However, the EC argued on appeal 
that the administrative practice of the OFAC did not cure the less favourable 
treatment accorded to foreign successors in interest under Section 211 (a) (2).185 

The Panel relied on previous Panel reports to argue that where discretionary 
authority is vested in the executive branch of a WTO Member, it cannot be 
assumed that the member will use this authority in violation of its international 
obligations. 186 

For non-US nationals there was an extra hurdle: US nationals face only one 
proceeding, while non-US nationals face two. Consequently, the EC claimed on 
appeal that Section 211(a)(2), as it relates to successors-in-interest, violates the 
NT obligation in the TRIPS Agreement and the Paris Convention (1967).189 
Thus, the AB considered first the Panel's reasoning with respect to the plain read
ing of Section 211(a)(2), which the Panel found rightly to afford less favourable 
treatment to non-US nationals. 190 Also, the AB on the basis of the good faith 
principle in implementing WTO obligations, agreed with the Panel's finding that 
the OFAC's administrative practice should not be assumed to be an exercise of 
executive authority inconsistent with WTO obligations. The AB says: 

[W]here discretionary authority is vested in the executive branch of a WTO Member, 
it cannot be assumed that the WTO Member will fail to implement its obligations 
under the WTO Agreement in good faith. 191 

However, the AB found that assuming that the OFAC had not acted incon
sistently with the WTO is not enough to relieve the US of a conclusion that 

IS2 See US-Section 211 (,Havana Club'), AB Report, para 233. 
183 Ibid, para 244. 
184 Ibid, paras 248 anJ 249. 
IS5 Ibid, para 250. 
186 Ibid, paras 250-51. 
lS7 Ibid, para 251. 
ISS Ibid, para 254. 
!S9 Ibid, paras 255-{i. 
190 Ibid, para 258. 
191 Ibid, para 259. 
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Section 211(a) (2) does not accord less favourable treatment to non-US nationals 
who are successors-in-interest to a 'designated national'. 192 

The AB found it necessary to examine the argument made by the EC about 
the 'extra-hurdle' for non US-nationals. 193 It found that Section 211(a) (2) would 
only then apply non-discriminatorily to US and non-US license applications, if 
'in every individual situation where a non-United States successor-in-interest 
seeks to assert its rights''-US courts would be required 'not to recognise, enforce 
or otherwise validate any assertion of rights' .194 For the AB, even the possibility 
that non-US successors-in-interest face two hurdles is inherently less favourable 
than the undisputed fact that US successors-in-interest face only one. 195 

Thus, the AB held Section 211(a)(2) inconsistent (despite its finding that an 
executive authority with discretionary powers is assumed to implement WTO 
obligations in good faith) with Articles 2(1) of the Paris Convention of 1967 and 
Article 3(1) of the TRIPS Agreement l96 and reversed the Panel's finding. 197 

The WTO adopts the general public international approach to good faith in 
implementing obligations because it 'presumes' that were an executive author
ity acts on behalf of a State, it does so consistently with that State's international 
obligations. Similarly to abus de droit in the Chapeau of Article XX, the AB 
links the principle of good faith in implementation to two non-discrimination 
provisions, Article 3(1) TRIPS and 2(1) of the Paris Convention of 1967. 198 

However, in the final analysis the AB did not find the US in violation of the non
discrimination provisions for failure of US administrative organs to remove the 
extra-hurdle in the procedure for non-US nationals (good faith). Instead, the AB 
bases the violation of good faith upon the hypothetical discriminatory treatment 
of non US-nationals before US courts. 199 

In the final analysis, it is to be observed that the US-Section 211 (,Havana 
Club') case involved a much less self-standing duty to implement TRIPS in good 
faith than the reference in the AB Report. While the Panel had twice linked good 
faith in implementation to Article 7 TRIPS, the AB did not even mention Article 
7 TRIPS but nevertheless held the US responsible under a good faith obligation: 
'We consider this expression [Article 7 of the TRIPS Agreement] to be a form of 
the good faith principle'. 'Members must therefore implement the provisions of 
the TRIPS Agreenient in a manner consistent with the good faith principle 
enshrined in Article 7 of the TRIPS Agreement'.2oo '[I]t cannot be assumed that 

192 See US-Section 211 ('Hm;al1a Club') AH Report, paras 260-9. 
193 Ibid, para 260. 
194 Ibid, para 264; sec also para 267. 
195 See ibid, para 265. 
196 Ibid, para 268. 
197 Ibid, para 269. 
198 Ibid, para 259. 
199 Ibid, paras 264, 267, 269. 
200 Ibid, para 8.57. 
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the WTO Member will fail to implement its obligations under the WTO 
Agreement in good faith (emphasis in the original),.201 

Not only does the AB detach the duty to implement in good faith from Article 
7 TRIPS specifically, it even goes so far as to declare (and emphasize) that the 
requirement applies to the WTO Agreement generally. In sum, the AB has intro
duced a self-standing obligation to implement all WTO Agreements in good 
faith, based upon a Panel decision that had applied such a duty to the TRIPS 
Agreement only. 

Overview .of Internati.onal Legal The.ory and Practice 

In general public international law, there is no explicit codification of the 
principle that g.ood faith may require a Party to conform its internal laws to its 
international treaty obligations. The Swiss delegate to the ILC Convention had 
initiated the move to abort an express codification of this principle in the 
VCL T.202 Similar to good faith in treaty negotiations, good faith in treaty imple
mentation is derived from the duty to perform treaties in good faith under 
Article 26 VCL T. 203 Good faith in treaty implementation is an emanation of 
pacta, rather than of good faith, because it does not have to do with justice; 
rather it holds the parties to the rules they have agreed to be bound by.204 The 
IC] has to date not recognised an obligation for parties to modify their internal 
laws in order to comply with their external obligations.205 

Doctrine says that states may be responsible for 'remov[ing] all .obstacles in 
their internal law in order that a treaty can be carried out and respected by all 
these organs in good faith' .206 This .obligation not only requires necessary leg
islative modifications, but also 'putting to disposal, if necessary, sufficient finan
cial funds'.207 The mirror-image rule to this principle is Article 27 VCLT in 
combination with Article 46, which says that only a fundamentally important 
and manifest, ie 'objectively evident' (by any other State acting n.ormally and in 
go.od faith) violati.on of internal law by the international .obligation may remove 
the state from its obligation to implement a treaty in good faith.20B 

201 Ibid, para 259. 
2112 See Zoller, 1977, I' 94, referring to the Swiss delegate Bindschedler. 
203 Sec Degan, 1997, p 407; cfZoller, 1977, p 94. 
2114 See Zoller, 1977, p 94. 
205 Ibid. 
20(' Degan, 1997, p 407. 
2117 Ibid. 
211S Ibid, P 406; see also MUlier, 1971, PI' 200, 204. 
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Conclusions 

As long as certain WTO Member States and doctrine do not recognise the 
substantive legal quality of a self-standing general principle of law of good 
faith, the AB will refuse to apply it beyond interpreting already existing WTO 
provisions, or beyond WTO Members consensus, pacta sunt servanda.20

,) 

Consequently, most references to good faith, as opposed to pacta sunt servanda, 
have stopped short of positively applying the actual general principle or cus
tomary rule. Other times, the principle or rule has simply figured as obiter dicta, 
or, finally, denied a substantive effect for lack of evidence. Therefore, the excep
tions, where a self-standing, general principle of law of good faith was actually 
applied as substantive WTO law, are all the more noteworthy: in US-Cotton 
Yarn, the AB raised the question about whether 'an importing member is under 
the obligation, flowing from the pervasive general principle of good faith that 
underlies all treaties'.210 In US-Offset Act ('Byrd Amendment'), the AB found 
that WTO Members must respect pacta sunt servanda, thereby confirming the 
Korea-Government Procurement Panel decision, which had declared this cus
tomary international rule applicable WTO law.211 Such exceptional recogni
tions of substantive good faith are of limited practical and precedential value for 
the following two reasons: 

- The incorporation of the general principle of law of good faith has had the 
status of an obiter dictum only. 

- The principle of good faith was rejected as unfounded for lack of evidence.212 

ABUS DE DROIT DOCTRINE 

Next to pacta sunt servanda, the abus de droit doctrine is another corrolary of 
the good faith principle used by both the Panels and the AB in the adjudication 
of WTO cases. Pursuant to the distinction which has to be made between the 
recognition by a legal system of a situation of abus de droit and the prohibition 
of such an abuse of rights, described above, the status of abus de droit theory in 
WTO law and practice shall be analyzed through this lens. The goal is to deter
mine whether the Panels and/or the AB go beyond finding, in the context of 
WTO adjudication, a legal situation of abus de droit and outrightly formulate 
a prohibition of abus de droit. 

2()9 CfUS-Offset Act ('Byrd Amendment'), AH Report, paras 296, 297; see McRae, 2003, p 713. 
210 US-Cotton Yarn, AH Report, para 81, emphasis in the original. 
211 See US-Offset Act ('Byrd Amendment'), AH Report, paras 296, 297; sec Korea-Gouernment 

Procurement, Panel Report, paras 7.93H. 
212 Sec US-Cotton Yarn, AH Report, para SI (obiter dictum); US-Byrd Amendment, AH Report, 

para 299 (lack of evidence); Korea-Gotlernment Procurement, Panel Report, para 7.119 (lack of 
evidence). 
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Specific Situations of Abus de Droit in WTO Practice 

WTO practice has sometimes made use of the notion of abus de droit as 'an 
application of [the] general principle [of law of good faith],.213 

The first instance of an abus de droit adjudication in WTO practice is the 
Australia-Subsidy decision under GATT 47.214 Yet, the doctrine of abus de 
droit was only explicitly recognised in the US-Shrimp case. While in the 
Australia-Subsidy decision, abus de droit was related to the PLE of members as 
to conditions of competition in the context of a NVNI complaint,215 US-Shrimp 
linked the concept to a violation of substantive WTO law, ie the Chapeau of 
Article XX GATT 94. 216 

In Australia-Subsidy it was the GATT-consistent lifting of a subsidy, which 
upset the competitive relationship between Chile and Australia, that triggered 
abus de droit. In 2001, Cameron and Gray, identified this GATT 47 case as the 
first case implicitly recognizing a doctrine of abus de droit. 217 However, some 
WTO scholars, namely Hilf and Canal-Forgues in 2001 and Lennard in 2002, 
have not followed the AB's characterisation of the US's import embargo on tur
tle-unfriendly shrimp as an abus of Article XX(g). Hilf (while agreeing that the 
Chapeau of Article XX expresses a balancing function of good faith) maintains 
that the Chapeau of Article XX enforces the principle of 'multilateralism' and 
'cooperation' over and above unilateral trade sanctions; in other words, the 
Chapeau is not an expression of abus de droit.2ls 

In US-Shrimp, US turtle protection laws, which were provisionally justified 
under Article XX(g), were applied in a discriminatory and arbitrary manner. 
Cottier and Schefer have confirmed that the AB in its 'landmark' US-Shrimp 
decision gave the 'first explicit recognition of abuse of rights in WTO law'.219 
The authors however demand more of the AB insofar as they would like it to 
specify whether the abus de droit doctrine truly 'expound[s] the essence and 
specific function of this elusive provision '. 220 

For Cheng and Schwarzenberger, abus de droit has a balancing function in gen
eral public internationallaw.22I Cheng described the delimiting function of abus 
de droit with words that were later reflected in the AB's definition of abus de 
droit: 'The exact line dividing the right from the obligation, or, in other words, 

213 US-Shrimp, AH Report, para 158; similarly, US-Cotton Yarn, AH Report, para 81 and fn 53; 
see US-Section 211 (,Hauana Club'), Panel Report, para 8.57. 

214 Sec Cottier and Schefer, 1997, 1'178; see also Cameron and Gray, 2001, PI' 294--5. 
215 Sec Australia-Subsidy, para 12. 
216 Sec US-Shrimp, AB Report, para 158. 
217 See Cameron and Gray, 2001, PI' 294--5, with references to US-Shrimp. The authors main

tain-contrary to Cottier and Schcfcr, who 'directly apply' abus de droit-that it 'underlies' Art XX 
GATT. 

21S Hilf, 2001, PI' 119, 128H. 
219 Cottier and Schcfer, 2000, p 65. 
22() Ibid. 
221 See Cheng, 1987, 1'132; Schwarzenbergcr, 1955, I' 324. 
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the line delimiting the rights of both parties is traced at a point where there is a 
reasonable balance between the conflicting interests involved'.222 

The AB together-with WTO scholars, namely Hilf, Cameron and Gray, treat 
abus de droit as a means to balance the rights of members to invoke an excep
tion to trade liberalization on the one hand with their WTO duties to keep mar
kets open and non-discriminating on the other hand.223 Canal-Forgues views 
the AB's application of the Chapeau of Article XX to the US shrimp embargo as 
giving effet utile to Article XX(g). He does not mention abus de droit.224 

Lennard finds that to compare Article XX Chapeau to abus de droit doctrine 
leads us down an 'uncertain path', 'full of highly subjective concepts', which 
could 'lead to a greatly expanded role for the Panels and the AB (perhaps in 
effect developing a general "equitable" jurisdiction .. . )'.22S 

Among the scholars opposed to abus de droit doctrine making its entrance 
into the WTO via Article XX, Lennard finds that since abus de droit compares 
with equity law jurisdiction, equity is part of abus de droit. The study here finds 
that equity may be inherent in the prohibition of abus de droit, but not neces
sarily vice versa.226 

The Abus de Droit Prohibition as a Good Faith Obligation of the WTO 

The AB has gone further than to recognize the existence of an abus de droit 
doctrine. It has prohibited under WTO law, the legal situation of abus de droit. 227 

The AB considers abus de droit as an obligation, and similarly to Cheng's and 
Zoller's perspective, good faith obligations and prohibitions of abuse of rights as 
the two sides of the same coin. When a conduct is unreasonable, for the AB, it is 
synonymous with a violation of good faith obligations.228 Pursuant to this WTO 
jurisprudence, with its specific emphasis on market access and non-discrimina
tion, the prohibition of abus de droit qua loyalty and honesty means the absence 
of protectionism and discrimination. 

With the assumption of an obligation, the scope of a right becomes precisely 
delimited, and the line between lawfulness and abuse is flexible to future adjust
ments.229 This is exactly the function of the Chapeau of Article XX: the exercis'e 
of a specific exemption is restricted if it conflicts with one of the three obligations 

222 See Cheng, 1987, p 132; Schwarzenberger, 1955, l' 324. 
223 Sec Hilf, 20(H, PI' 12gff; see Cameron and Gray, 2001, l' 295. 
224 C(Canal-i'orgues, 2001, l' 22. 
225 Lennard, 2002, pp 67-8. 
226 C(Cottier and Schcfer, 2001, p 64, who consider abus de droit as an 'equitable doctrine' along 

with the principles of estoppel and acquiescence; similarly, Lennard, 2002, p 70. 
227 C( Kiss, 1992, P 5. 
22S See Cheng, 1997, p 132; see also Zoller, 1977, p 353; against Schwarzenberger, 1955, p 318. 
229 Cheng, 1987, pp 123-4. 
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a member has assumed under the Chapeau of Article XX (non-discrimination, no 
disguised and no arbitrary restriction on trade). 

The prohibition of an abus de droit extends even to the conduct of WTO 
negotiations: 

Whether in dispute settlement or in negotiations, good faith needs to be set out as a 
principle to which all members must adhere: Members' abuses of their rights must be 
prevented and the protection of members' legitimate expectations must be afforded if 
the WTO system is to maintain its authority as an institution of justice as well as an 
acceptable source for the promulgation of binding rules.230 ' 

In the WTO, abus de droit can be the object of both a violation and a NVNI 
c1aim. 231 

The Abus de Droit Prohibition as a Corrolary of Good Faith Obligations 

The prohibition of abus de droit imposes substantive limits upon the domestic 
measures provisionally justified under a specific exemption. The measure and its 
application must be flexible as to aims. For example, an environmental objec
tive must be flexible as to the manner in which trade is restricted in order to 
allow affected WTO Members to adopt comparable as opposed'to identical 
solutions.232 The law qualifying for an Article XX exception must 'not be rigid, 
unbending' and may not offer only a 'single' solution for attaining the environ
mental (or other) policy objective.233 

Moreover, the prohibition against abus de droit imposes not only substantive 
criteria on the measure qualifying for an exception but also prescribes how it 
should be applied, that is prohibits a measure 'otherwise fair and just on its face, 
is actually applied in an arbitrary or unjustifiable manner'.234 

The AB found that the prohibition of abus de droit imposes on the US 
certification process for shrimp exporting licenses the conditions of 'basic fair
ness and due process' .235 Because the US treated members whose applications 
for certification were rejected in a 'singularly casual and informal manner', the 
AB found the US in violation of procedural good faith. 236 By imposing such due 
process requirements, good faith regulates the relationship between members' 
domestic law and WTO treaty obligations. Good faith in the Chapeau of Article 
XX ensures that 'broader public deliberation' debates the problem before a 
trade restriction is imposed.237 

2.\0 Cottier and Schcfer, 1997, p 67. 
231 Ibid, 2000, pp 51-3. 
232 See US-Shrimp, AI) Report, paras 163, 177. 
2.l.\ Ibid, para 177; Marceau, 1999, pp 103-5. 
234 US-Shrimp, AI) Report, para 160; Marceau, 1999, I' lOS. 
235 US-Shrimp, AB Report, para 181. 
2.16 Ibid. 
237 Howse, 2000, PI' 42-51. 
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The AB relates the prohibition against abus de droit to the obligation of a 
reasonable exercise of a right described by scholars and the IC} case law as sanc
tionable under 'breach of contract'.2-,g 

'Balancing Test' 

In addition to finding that the Chapeau of Article XX functions as a prohibition of 
abus de droit the AB has tried to accomplish its 'task' of 'Iocat[ing] and marki[ing] 
out a line of equilibrium' between the right of a member to invoke the exception 
and the rights of other members through the application of various substantive 
provisions.239 But is the balancing test is a function of abus de droit or rather one 
of good faith? This relates to the more general question of the relationship between 
abus de droit and equity. Specifically, it is to be asked whether abus de droit con
tains an element of equity, which has been related to the balancing test.240 

The balancing test, or the regulative function of good faith, is designed to 
counterbalance the effects of abus de droit. It is iriteresting that the AB on the 
one hand imposes the intrusive standard of abus de droit, which clearly priori
tises free trade values, upon members invoking an exception, and then on the 
other hand engages in balancing tests.241 However, it is possible that the AB has 
wanted to soften the harshness and unilateral emphasis on free trade with abus 
de droit in the context of an exception from trade liberalization rules, by equity 
law jurisdiction. With the balancing test, the AB corrected the Panel's jurispru
dence of abus de droit, which had 'tilted towards one particular value among the 
competing values at stake, namely that of free trade' .242 Thus, the balancing test 
and abus de droit are two functions of good faith, which must be kept separate. 
It is not because a judge uses abus de droit, that the legislator has meant to 
empower the judiciary to decide in equity.243 It appears from US-Shrimp 
jurisprudence however, that the WTO AB has the right to infuse its judgments 
with notions of equity. 

Cottier and Schefer argue that equity is Anglo-American (common) law's 
response to the Continental concept of abus de droit. Thus, in their view, these 

d 1 . . I 744 are not two mutually supportive concepts but one an t le same pnnClp e.-
Marceau argues that it is from the balancing test, rather than from the prohi

bition against abus de droit, that the substantive and procedural requirements 
of flexibility, due process, etc are derived. To the contrary, it is the prohibition 
against abus de droit creates these substantive rules, and the balancing test is a 
corollary of the wider function of good faith, which in turn encompasses both 

238 US-Shrimp, AB Report, fn 156 to para 158. 
239 See ibid, para 159. 
240 See Schwarzenberger, 1955, I' 32l. 
241 Compare US-Shrimp, AB Report, para 158, with US-Shrimp, AB Report, para 159. 
242 Howse, 2000, PI' 52-3. 
243 C{Schwarzenbergcr, 1955, I' 32l. 
244 Sec Cottier and Schefer, 2000, PI' 54-5. 
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the prohibition of abus de droit and equity law jurisdiction.245 Cameron and 
Gray even opine that abus de droit doctrine 'is rooted in the principles of good 
faith and equity' (emphasis added).246 Thus, in their view, the balancing func
tion is a direct corollary of abus de droit. 

Cheng agrees that the prohibition against abus de droit encompasses a notion 
of fairness, and the AB in US-Shrimp even cites Cheng's argumentation.247 

However, Cheng refers to the fairness and equity that a party must observe 
when exercising its rights, and does not specify as to whether the notion of abus 
de droit contains the additional authorisation of the adjudicator to infuse equity 
into his/her decisions in the context of abus de droit. 

Schwarzenberger contrarily says that in order to avoid abus de droit becom
ing 'itself an abuse and intolerable nuisance', it must be purged of 'exuberances' 
and restricted to situations of 'manifest injustice and iniquity' .248 Thus, a bal
ancing function understood as an equity law jurisdiction is not contained in the 
notion of abus de droit.249 

Abus de droit is not invoked as a self-standing general principle of law, but 
rather is integrated into the Chapeau by a truly teleological interpretation of the 
AB, derived from the principles of interpretation of good faith and its corollary 
of effectiveness.25o Abus de droit since US-Shrimp has only been used in 
US-Cotton Yarn, in which the AB related to the US-Shrimp acquis.251 

The AB thus considers abus de droit doctrine a branch of good faith, com
mitted to 'marking out' the 'delicate' 'line of equilibrium' that separates a 'fair 
and just' exercise of a right (both procedural and substantive), which reason 
demands, from 'arbitrary', 'unjustifiable' and 'distortive' exercise of a right, 
which is an 'abuse or misuse' of a right.2s2 

WTO Case Law: Sanctioning the Abuse of Public Policy Exceptions and 
Trade Defenses 

Abus de droit has either prevented the abuse of the Article XX(g) GATT 94 
exception (US-Shrimp) or was mentioned but not acted upon, to prevent the 
misuse of a transitory textiles safeguard measure (US-Cotton Yarn). 

245 C{Schwarzenbergcr, 1955, I' 324; sec also Cameron and Gray, 20tH, p 294. 
246 Cameron and Gray, 2001, p 294. 
247 See US-Shrimp, AB Report, fn 156 to para 158, referring to Cheng, 1987, p 125. 
248 Schwarzenberger, 1955, I' 307, 321, who on the other hand seems to admit that a judge may, 

if the parties agree to the balancing functions, exercise equity law jurisdiction. 
249 C{Cheng, 1987, p 132. 
2S0 See US-Shrimp, AB Report, fn 157 to para 158, interpretation with good faith under Art 

31 (3)(c); see Canal-Forgues, 20tH, P 22, who sustains the thesis that US-Shrimp implicitly refers to 
the principle of effectiveness in treaty interpretation, which is a corollary to rule 31 (1) VCL T, refers 
to US-Shrimp, An Report, para 12l. 

2S1 See US-Cotton Yarn, An Report, para 81; see, eg McRae, 2003, pp 714-15, for a voice against 
integrating general public integration law into the WTO legal order; sec, eg McNelis, 2003, p 651, 
'militating in favour of broader obligations' and specifically for the integration of good faith into the 
WTO; clde Witte, 2000, p 159, for the situation in EC law. 

"<2 US-Shrimp, An Report, paras 158-60. 
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The Prohibition against Abusing the Article XX GATT Exception: US-Shrimp 
Appellate Report (1998) 

The AB resorts to abus de droit under GATT 94 to prevent, through the 
Chapeau, the abuse of Article XX specific exceptions. So far, there has been no 
complaint that a WTO Member has abused an Article XXIV GATT exception 
(regional trade agreements), and no such situation has been portrayed in the 
light of abus de droit (Turkey-Textiles AB Report).253 The other Article XX 
GATT exceptions cases (EC-Asbestos, Thailand-Cigarettes, US-Gasoline), 
except for US-Shrimp, have addressed neither good faith nor abus de droit. 

The misuse of the trade remedies, such as safeguards, countervailing and anti
. dumping duties, forms the other 'block' of cases determined by good faith. In 
trade remedy cases, abus de droit has been used to ensure the fair use of trade 
remedies, especially the fair use of investigation procedures leading to their 
imposition. So far, the only case to use abus de droit specifically was US-Cotton 
Yam. In the other trade remedy cases (US-FSC, Thailand-Steel, US-Lamb, 
Mexico-HFCS (Article 21.5), Chile-Agricultural Products) good faith was used 
to ensure fair dispute settlement procedures, and, for that purpose, the codified 
expression of good faith Articles 3.10 and 4.3 DSU. 

In US-Shrimp, the AB was called upon to define both 

- the scope of the exemption of Article XX(g) GATT-specifically whether it 
covered the legislated environmental protection of living natural 
resources;254 and 

- the scope of the Chapeau of Article XX-namely if and within what limits it 
was still GATT-consistent to apply domestic environmental laws extraterri
torially.255 

The AB made use of good faith simultaneously as an interpretive (good faith as rel
evant international law applicable in the relations between the parties under Article 
31(3)(c) VCLT) and as a substantive tool (abus de droit) to solve the issue.256 

Upon examining the negotiating history of the Chapeau, the AB found that 
the UK Government had already proposed in 1946: '[I]n order to prevent abuse 
of the exceptions of Article 32 [which a subsequently became Article XX]" the 
Chapeau of this provision should be qualified.257 Moreover, it found that the 
Panel in US-Gasoline had stated that 'the purpose and object of the introduc
tory clauses of Article XX is generally the prevention of" abuse of the exceptions 
of [Article XX]" '.258 

253 See Turkey-Textiles, AB Report, paras 42-64, specifically, fn 13 to para 45. 
254 See US-Shrimp, AB Report, paras 127-45. 
255 Ibid, paras 146-86. 
256 Cf Cottier and Schcfer, 2000, p 65; see US-Shrimp, AB Report, para 159, 'The task of inter

preting and applying the Chapeau .. .'. 
257 US-Shrimp, AB Rcport, para 157. 
258 Ibid, para 119. 
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The AB was more favourable to the conflicting values of non-discriminatory 
and non-protectionist international trade engaged in a formative use of the gen
eral principle of good faith and developed the Chapeau as a rule for limiting the 
rights of members under the specific exemptions of Article XX.2S9 Abus de droit 
qua Article XX Chapeau limits the use of exceptions in favour of the clearly pri
oritised obligations of the substantive provisions of the GATT: 

One application of this general principle [of good faith), the application widely know~ 
as the doctrine of abus de droit, prohibits the abusive exercise of a state's rights and 
enjoins that whenever the assertion of a right 'impinges on the field covered by [a) 
treaty obligation, it must be exercised bona fide, that is to say, reasonably'. An abu
sive exercise by a member of its own treaty right thus results in a breach of the treaty 
rights of the other Members and, as well, a violation of the treaty obligation of the 
Member so acting' (footnote omitted).260 

The Prohibition against Abusing a Trade Remedy: US-Cotton Yarn Appellate 
Body Report (2001) 

The US-Shrimp approach to abus de droit doctrine was briefly referred to as 
a footnote when the AB suggestively implied that members are under a good 
faith obligation to withdraw a safeguard measure on their own initiative if post
determination evidence of pre-determination facts reveal such a factual error 
that the safeguard measure should not have been imposed in the first place.261 

By upholding the US's safeguard on cotton imports from Pakistan despite the 
factual error discovered in the aftermath of the safeguard investigation, the AB 
not only implies 'that there is no need ... to express a view' on whether or not 
there exists a good faith obligaion for members to withdraw an unfounded safe
guard. The AB also refuses to expressly condemn the US for committing an 
abuse of rights.262 In US-Shrimp, the abus de droit doctrine affected the legality 
of the US measure using the exception of Article XX(g) GATT. 

However, the AB did caution the US that it could have condemned the US of 
abusing its due process rights for the following reason: The US would have 
abused the Panel's obligation, emanating from the US' due process rights, to pay 
due respect to the US investigation authorities, if the US had had the intenti~n 
of covering up the insuffciency of the investigating authorities. However, the AB 
lacked the evidence to accuse the US of an intentional cover-up of the volume 
imports of Pakistani cotton and damage to the US cotton industry. The US man
aged to portray the Panel's investigation into the US census Data, as a violation 
of its due process rights, which had been violated by the Panel's failure to respect 

259 cf Schwarzcnbcrger, 1955, PI' 324ff on thc formativc use and creative functions of the general 
principlc of law of good faith. 

260 US-Shrimp, AB Report, para 158. 
261 Sec US-Cotton Yarn, AB Rcport, fn 53 to para gl; scc Lester and Leitner, 2003b, p 9, for a 

discussion of thc casco 
262 Ibid, para 81. 
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the policy space of the US' investigating authorities. 263 The US investigating 
authorities had found no data at the time of investigating the injury or threat of 
injury to domestic cotton producers that could have defied imposing the safe
guard. The Panel had considered the US Census data of 1998, which had not 
been available to the US investigating authorities, with the result that the AB 
had no choice but to condemn it for exceeding its standard of review.264 The 
abus de droit doctrine did not condemn the US for basing its safeguard on ex 
post facto unjustified evidence since the US authorities had exercised due dili
gence). Though the claim was left unsubstantiated by the AB it held the US 
responsible for knowingly choosing to investigate a trade remedy at a time when 
the US census data was not yet available. The US had done this so it could not 
be accused of failing to comply with due diligence required under Article 6 of the 
ATC and Article 6 ASG. Thus, the US abused the protective shield afforded by 
the Panel's limited standard of review, which does not allow it to investigate 
instead of the domestic authorities, since, without its limited standard of review, 
the Panel would have been empowered to ask the US to withdraw the safe

guard.26s 

Conclusions 

The doctrine of abus de droit stands somewhat in the middle between a direct 
'application of the general principle of law of good faith' in WTO practice and 
a mere expression of good faith in a WTO treaty provision.266 Moreover, it is 
debated whether abu~ de droit is part of good faith, or whether it is broader or 
narrower than good faith, as one can either act unreasonably but still be in good 
faith, or not act in good faith but act consistently and reasonably with strict law. 
In the second scenario, the state will be (if there is no obligation to respect good 
faith) left unsanctioned by positive legal WTO obligations and the abus de droit 
doctrine controlling lawful uses. 

PROTECTION OF LEGITIMATE EXPECTATIONS 

Since the concept of PLE will be discussed in detail in chapter six, this section 
will only outline its main features as a concept of international law in relation 
to the principle of good faith. 

263 Ibid, paras 62, 64, 74, 78, SO. 
264 Ibid, para 80. 
26S Sec US-Cotton Yarn, AB Report, paras 74-S1 anJ fn 53 to para S1. 
266 Japan-Alcoholic BeL1erages, AI) Report, para 158; see US-Cotton Yarn, AB Report, para 81 

anJ fn 53. 
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Foundations 

The PLE guarantees the 'equal conditions of competition' (Italy-Agricultural 
Machinery)267 or, to put it another way, the 'equal competitive relationship 
between imported and domestic products' (Japan-Alcoholic Beverages).268 The 
protection of legitimate expectations: 

safeguards the negotiated level of tariffs or other concessions (Germany
Sardines, Japan-Film, Korea-Government Procurement );269 
has a gap-filling function, insofar as it ensures that the conditions of com
petition are not offset by fact-patterns not yet regulated by WTO law 
(Japan-Film);270 

protects current trade and the predictability of future trade (lndia
Patents); 271 

protects trading partners from a detrimental change in their competitive 
opportunities, which manifests itself when the value of tariff concessions is 
'offset' (EEC-Oilseeds I, Japan-FilmJ2n by measures not yet prohibited by 
WTOlaw; 
ensures that the conditions of competition, usually a certain level of tariff 
concessions, are not rendered meaningless by measures otherwise consistent 
with strict GATT/WTO rule (Australia-Subsidy and EEC-Oilseeds 1l);273 
ensures that the 'effective equality of competitive opportunities between 
imported products from different countries and between imported and 
domestic products' are maintained (Japan-Film);274 and lastly, 
protects concessions other than tariffs, such as the assurances given under a 
waiver according to Article XXV:5 (US-Sugar Waiver),27S the specific com
mitments under GATS (Articles VI:5, XXIII:3) ,276 or even negotiations of 
commitments for access to projects under the GP A (Korea-Government 
Procurement).277 

267 Italy-Agricultural Machinery, Panel Report, para 13; see also India-Patents, Panel Report, 
para 7.20. 

268 US-Gasoline, AB Report, p 16. 
269 See, eg Germany-Sardines, para 16; Japan-Film, Panel Report, paras 10.63-10.329; 

Korea-Gouernmel!t Procurement, Panel Report, para 7.93ff. 
27() See Japan-Film, Panel Report, paras 10.72-10.77; see Korea-Gouernment Procurement, 

Panel Report, para 7.101. 
271 Sec India-Patents, Panel Report, para 7.30, referring to US-Taxes on Petroleum (Superfund), 

see also paras 7.34-7.41. 
272 EEC-Oilseeds I, Panel Report, para 148; see, egJapan-Film, Panel Report, paras 10.38, 10.77, 

for a later WTO case. 
273 See Australia-Subsidy, Panel Report, paras 10, 12; EEC-Oilseeds II, para 8l. 
274 Japan-Film, Panel Report, para 10.86. 
27S See US-Sugar Waiuer, Panel Report, paras 5.14-5.16, S.20~.3 
276 See Cottier anJ Schefer, 1997, pp 15S~; see Roessler, 1997, pp 134-5; see Cho, 1999, 

pp 324-5. 
277 See Korea-Gouernme1!t Procurement, Panel Report, paras 7.109-7.111. 
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GATT 47 Practice on the Protection of Legitimate Expectations 

The Panels of GATT 1947 have created the GATT-specific principle of protect
ing the legitimate expectations as to the conditions of competition to prevent 
negotiated concessions from being offset by measures consistent on their face 
but actually contrary to the underlying principles of GATT 47. In the words of 
Japan-Film, PLE protects the 'relative conditions of competition which existed 
between domestic and foreign products as a consequence of the relevant tariff 
concessions have been upset'.278 Since the 1950s, the GATT 1947 Panels 
have protected the legitimate expectations of Members as to the competitive 
opportunities the negotiated tariff concessions realise for products on foreign 

markets.279 

GATT 94 Panel Practice on the Protection of Legitimate Expectations 

WTO Panels have continued to apply this judge-made law, expanding the 
concept of legitimate expectations as to the conditions of competition accruing 
under both the GP A and the TRIPS.280 

However, under GATT 94, only a single Panel has substantiated PLE, in rela
tion to a violation of ArticldI GATT 94 (EC-LAN Panel Report).28I One Panel, 
India-Patents, has substantiated PLE relating to a more general benefit than the 
the level of negotiated tariff concessions.282 For lack of evidence, the Panel in 
EC-Asbestos refused to substantiate a claim of PLE on grounds of a violation 
complaint.283 Similarly, the Korea-Government Procurement Panel-for lack 
of a causal link between the Korean measures and damage to the competitive 
opportunities for the US service providers on Korean government procurement 
bids284-refused to su bstantia te the claim that the GPA should protect expecta
tions 'accru[ing] pursuant to the negotiation rather than pursuant to a conces
sion', ie in addition to reasonable expectations arising out of already negotiated 
concessions. 285 Similarly, no complaint has yet been brought alleging that 'the 
attainment of any objective of that [GATT 94] Agreement is being impeded' as 
an alternative NVNI cause of action foreseen by Article 26 DSU. 

278 Japan-Film, Panel Report, para 10.86. 
279 See Australia-Subsidy, PI' 4-5. 
280 See, eg US-Underwear, Panel Report, para 7.20; India-Patents, Panel Report, para 7.18; 

EC-LAN, Panel Report, paras 8.23-8.26, 8.28. 
28\ See EC-LAN, Panel Report, para 8.24. 
282 See India-Patents, Panel Report, para S.25, where I'Ll', related to the security and pre

dictability members under the TRIPS transitory regime should nevertheless be providing to others 
under Art 70 TRIPS. 

283 See EC-Asbestos, Panel Report, para 8.303. 
284 See Korea-Government Procurement, Panel Report, paras 7.118-7.11Y. 
285 Ibid, para 7.120; see also WTO Analytical Index, 2003, p 381. 
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Evasive Appellate Body Reports 

The AB had confirmed Panel practice that legitimate expectations are a 'well
established GATT principle'.286 However, the AB limits a self-standing PLE, 
under either non-violation or violation complaints, to the 'GATT acquis', and 
refuses to recognise PLE for enforcing other-than-tariff-based-conditions of 
competition, for example, the worsening of the predictability of future trade in 
the context of a failure to implement a transitory patent filing system, as in 
I ndia-P atents. 287 

The WTO AB has been criticised for its handling of the well-established 
GA TT instrument of protecting of legitimate expectations, as well as for its 
incorrect understanding of Article 31VCL T, which protects legitimate expecta
tions in the context of 'good faith interpretation'. More specifically, scholars 
have been disappointed that the AB refuses to expand 'legitimate expectations 
as to conditions of competition' to protect a Member's justified hopes that the 
WTO Members under the TRIPS transitory regime will realise the TRIPS mail
box system for patent application in order to concretise the legal security and 
the predictability necessary 'to plan future trade'.288 The only slight expansions 
of the concept of PLE by the AB was, firstly, in the India-Patents AB Report, 
where the AB conceded that legitimate expectations arising out of an unfore
seeable change in competitive opportunities can be subsumed under a broad 
interpretation of the non-discrimination obligations in Article III GATT, 
Article XVII:3 GATS, thus potentially forming a violation complaint (GATT 
Article XXVIII:1(a), GATS Article XXIII: 1 and 2.)289 Secondly, in EC-Asbestos 
AB the AB was prepared to allow a NVNI if brought together with a violation 
complaint.290 

Comparisons with Protection of Legitimate Expectations in EU Case Law 

The use of PLE in the CFI Opel-Austria decision lends itself to comparison with 
the WTO, with the difference that the WTO, being an intergovernmental as 
opposed to supranational organization, does not know the situation where a 
WTO Member could hold a WTO organ responsible under the concept of legit
imate expectations. While the 'well-established GATT principle' of PLE usually 

286 India-Patents, Panel Report, para 7.20. 
2S7 Ibid, AB Report, para 43. 
2SS Cottier and Schder, 2000, p 68, 'While the Appellate Body is to be applauded for its apparent 

recognition of the need to prevent the abuse of WTO-granted rights by Members, it still reveals a 
lack of understanding of the principle of the protection of legitimate expectations and the con
sequences of breaches of good faith'. See India-Patents, Panel Report, para 7.30, 'As the Superfund 
Panel pointed out, such rules and disciplines "arc not only to protect current trade but also to cre
ate the predictability needed to plan future trade'" (footnote omitted). 

2"9 C( Illdia-Patents, AB Report, para 40; against EC-LAN, AH Report, para SO. 
290 EC-Asbestos, AH Report, para 187; see also Ohlhoff, 2003, p 738. 
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protects WTO Member States legitimate expectations as to conditions of com
petition accruing through negotiated tariff or other concessions, the EC princi
ple protects individuals (economic operators) from unexpected actions of the 
EC's administrative bodies (and not from other EC Member States).291 

The second difference is that when the Panel linked up legitimate expecta
tions to international law it chose the customary international rule of pacta sunt 
servanda, while the CFI has preferred the general principle of good faith. The 
reason is once more the institutional difference between a supranational legal 
order (EC) that necessarily leaves its judiciary more leeway, and an intergov
ernmental international organization (WTO), where the adjudicators are 

strictly limited by the consensus of members. 
Thus, while WTO adjudicators trace back the origins of PLE in the custom

ary international rule of pacta sunt servanda as the fundamental principle of 
consensus-based treaty law,292 the EC's judiciaries (the CFI and the European 
Court of Justice (ECJ)) are more flexible and may find the foundations of their 
PLE principle in the general principle of good faith. 

The possibility for even WTO law to extend the scope of protection of PLE 
from states to private market participants was addressed in the India-Patents 
Panel decision, but was overturned by the AB.293 The Panel was perhaps 
influenced by EC notions of legitimate expectations, which protect economic 
operators against breach of promises by EC institutions. 294 In India-Patents the 
US claimed that India's legally uncertain administrative/judicial practices, espe
cially in the light of its legislators' lack of implementation of WTO obligation, 
had infringed the rights of its patent-holding economic operators to plan future 
trade. 295 The AB denied the US the protection of its legitimate expectations and 
addressed explicitly the situation of its private rights holders, which of course 
were also denied protection of their expectations.296 

Canal-Forgues lauds the India-Patents Panels' decision for elevating the usu
ally subjective concept of legitimate expectations (akin to EC and European 
national laws) to an objectivities concept expressing WTO Members' reason

able expectations.297 

Since the WTO is intergovernmental and does not protect individual actors, 
claims by exporters alleging the violation of legitimate expectations are situated 

291 C(Lanp;, 2000, I' 170. 
292 C(Dep;an, 1997, PI' 75-83, 394-7. 
293 Compare Schermers and Walbroeck, PI' 79-83, 64ff; Canal-forp;ues, 2001, I' 9, with Cottier 

and Schcfer, 1997, 1'1'163-4; ap;ainst Lanp;, 2000, 1'174, who arp;ues that the principle of lep;itimate 
expectations in EC law, stands for 'flexibility' and conflicts with the principle of lep;al certainty, the 
latter which primcs the principle of Iep;itimate expectations. 

294 See Canal-forp;ues, 2001, PI' 9-10; c(Lanp;, 2000, 1'170, for the protection of economic oper
ators' expectations in EC case law; see also specifically on EC case-law de Witte, 2000, 1'156. 

295 See Il1dia-Patel1ts (US), Panel Report, para 7.35; see also Il1dia-Patents (Ee), Panel Report, 

para 7.56. 
296 See Il1dia-Patents, AB Report, para 48. 
297 See Canal-forp;ucs, 2001, pp 9-10. 
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in a legal vacuum. Thus, in the WTO, such claims may be brought by WTO 
Member States only as so-called true non-violation complaints.298 

Constitutive Elements 

The disputed measure must be non-foreseeable, which renders the expectation 
'I ., , 299 Tl ] F'l I I egltlmate . le apan- I m Pane on t le one hand creates the presumption 
that if a measure has been introduced after the negotiations of concessions, 
'the complaining party should not be held to have anticipated these mea
sures'.300 The EC-Asbestos Panel on the other hand restricted the definition of 
non-foreseeability by stating that where the respondent and international atti
tude generally 'create[s] a climate' that should lead the complaining Member 
'to anticipate a change in the attitude of the importing countries', such a 'cli
mate' renders any expectation no longer legitimate by the WTO.301 

If the elements are proven, the harmful measure does not have to be withdrawn 
as under a violation type complaint. Article 26:1(b) DSU simply asks the wrong
fulmember in a NVNI case to provide for 'mutually satisfactory adjustment' .302 

WTO Specificities 

The GA TT/WTO foundations for opening the multilateral trading system to 
considerations of good faith, fairness and (limitedly) equity, lie in early GATT 
1947 Panel practice of protecting legitimate expectations. 

For a long time, GA TT/WTO jurisprudence separated the expression of legit
imate expectations contained in Articles I, II and III GATT from the protection 
of legitimate expectations under the non-violation remedy, which compensated 
for the gaps in treaty law. Such gaps had enabled the circumvention of tariff con
cessions. 

Beginning with India-Patents and continued under Korea-Government 
Procurement, Panel practice finally recognised the PLE as a self-standing, 'doc
trine', an 'extended pacta sunt servanda'.303 

As of today, there are only three adopted reports in which NVNI as the basis 
of complaint was recognised (Australia-Subsidy (1950), Germany-Sardines 
(1952), EEC-Oilseeds II (1990)).304 All three cases were decided under GATT 
47. In all of these, legitimate expectations relating to tariff concessions were 

298 See Cottier and Schcfer, 1997, p 182. 
299 Sec Australia-Subsidy, I' 6, cited in Cottier and Schcfer, 1997, p 162. 
300 Japal1-Film, Panel Report, para 10.80; see also WTO Analytical Index, 20(», PI' 375~. 
301 EC-Asbestos, Panel Report, paras 8.295-8.297; see also WTO Analytical Index, 2003, 

pp 377-8. 
_\02 Art 26:1(b) DSU; see, cp; Cottier and Schefer, 1997, PI' 154-5, 180; Matsushita et aI, 2003, 

pp 34-5; Ohlhoff, 20(», I' 740. 
303 Il1dia-Pateltts, AB Report, para 41; Korea-Governmel1t Procuremel1t, Panel Report, para 

7.102. 
304 See Jackson et a11995, PI' 362-3. 
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claimed to be frustrated under the concept of NVNI complaints pursuant to 

Article XXIII:1(b) GATT 47.305 The India-Patents Panel Report in 1997 adds 
the German Import Duties on Starch (1955) decision to the GATT 47 decisions; 
here a Panel or working party had successfully substantiated a NVNI ground of 
complaint.306 However, the abovementioned German Import Duties on Starch 

report remained unadopted. 
The EC-Asbestos AB Report (2001) lists three additional cases in which the 

Panel/working party successfully substantiated a claim on the grounds of a 
NVNI complaint, but where the report remained unadopted: EC-Citrus 
Products (1985), EEC-Canned Fruit (1985), and EEC-Oilseeds I (1989).307 
According to the EC-Asbestos AB Report, a NVNI ground of complaint was 
mOl'eover alleged in seven additional cases but remained unsubstantiated by the 

Panel/working party: 

_ Uruguayan Recourse to Article XXIII (1962) 
_ Spain-Soybean Oil (1981) 
_ United States Trade Measures Affecting Nicaragua (1986) 

_ japan-Trade in Semi-Conductors (1988) 
_ USA-Restrictions on the Importation of Sugar and Sugar-Containing 

products Applied under the 1955 Waiver (1990) 

- japan-Film (1998) 
_ Korea-Government Procurement (2000). 

Petersmann has identified three additional cases in which a Panel/working party 
considered NVNI grounds of complaint without substantiating the claim: 

_ Cuban Import Restrictions on Textiles (1948) 
_ French Import Restrictions, Article XXIV:6 (1962) 
_ Renegotiations between Canada and the EEC and japan~Nullification or 

Impairment of the Benefits Accruing to the EEC under the General 
Agreement and Impediment to the Attainment of GATT objectives (1974). 

In addition to japan-Film and Korea-Government Procurement, there are 
four additional WTO Panel reports that do not substantiate NVNI claims: 

_ EC-LAN30X 

- India-Patents 309 

EC-Asbestos3 \0 

_ US-Offset Act (Byrd Amendment).311 

305 See Cottier amI Schcfer, 1997, fn S6 to I' 15R; see also Ohlhoff, 2003, I' 73R. 
306 See India-Patents, AB Report, fn 25 to para 39. 
307 See EC-Asbestos, AB Report, fn lRR to para lR6; see also Ohlhoff, 2003, fn 418 to I' 73R. 
30S See EC-LAN, Panel Report, para R.60. 
309 See India-Patents, Panel Report, para 7.63 
310 See EC-Asbestos, AB Report, paras lR6-91. 
. " I See US-Offset Act ('Byrd Amendment'), Panel Report, paras 7.120-7.132. 
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No AB Report has protected the concept of PLE or substantiated a NVNI 
ground of complaint to this day. 

Future Developments 

Protection of Concessions under Negotiation 

The Korea-Government Procurement (2000) Panel found a ground of com
plaint to sanction Korea for nullifying and impairing the US legitimate expecta
tions as to 'competitive bidding opportunities'. These had been assured with the 
exchange of concessions when Korea negotiated its terms of accession to the 
GP A. In the case, Korea was offsetting the value of these concesions vis-a.-vis 
its trading partners by setting up inadequate bid deadlines and insufficient 
challenge procedures.312 

Protection of Future Trade Opportunities 

The kernel of the India-Patents case was to introduce the element of good faith 
into the concept of PLE.313 The competitive opportunities of foreign patent 
applicants were being detrimentally modified and resulted in 'legal insecurity' as 
regards patent applications in India. Instead of assuring a positive IP protection 
regime, India had merely offered a defensive protection, in the sense that certain 
TRIPS-inconsistent legislation would not be enforced. The Panel found such 

. legal insecurity to impair 'the predictability needed to plan future trade', for 
which the WTO legal system stands for (India- Patents).314 

With such an application of the Vienna rules on good faith treaty interpreta
tion, the India-Patents Panel protects what are legitimate expectations as to the 
predictability of future trade, which the transitory patent regi~tration proce
dures under Article 70 TRIPS would guarantee. 

EQUITY 

WTO law and practice contain no express reference to the concept of equity. 
The concept of equity has been used, if at all, as a policy guideline for reform
ing the WTO trading system in view of rebalancing the existing trade rules,315 
namely in the areas of intellectual property,316 market access,317 agriculture, 

312 Korea-Gouemment Procurement, Panel Report, para 7.95. 
3Ll See India-Patents, Panel Report, paras 7.30-7.3R. 
314 Ibid. 
315 CfDollar, 2001, PI' 217-21. 
316 See,. eg Cottier and Panizzon, 2004, PI' 371ff; Panizzon and Cottier, 200S, PI' 227ff on pro

posals to Integrate an Intellectual Property Rights (IPR) protection of traditional knowledge as a 
measure of equity for re-equilibrating the WTO TRIPS IPR regimc with the concerns of dcv;loping 
countr~cs;. see, eg Abbott, 2002, PI' 469ff for access· to mcdicines for public health in developing 
countrIes Into the WTO TRIPS Agrcement as another IPR-related measure of equity. 

317 Sec, eg Deardorff, 2001, PI' lS9ff on market access for developing countries as an instrument 
for achIeving equity in the WTO . 
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labour mobility,318 transfer of technology,319 and South-South (regional) tech
nical, sanitary and phytosanitary product standards320 for achi.eving better 
acceptance of the WTO in developing countries. Specifically calibrated .leg~l 
instruments for developing countries may express another measure of eqUity 111 

the WTO Agreements, for example, Special and Differential Treatment, 
Enabling Clause exceptions to multilateral trading rules, preferential.tariffs of 
the General System of Preferences, transitory intellectual property regime. 

Franck credits the WTO for realizing a measure of equity in what he calls 
'process legitimacy', meaning the substitution of the 'aggressive ~nilate~alism' 
of economically powerful states against smaller and weaker nations, With the 
WTO's dispute settlement system's multilateral rules and remedies. In this 
studys' view, the WTO's instruments for achieving an equitable trading of the 
world' resources goes beyond the DSU and includes political guidelines as well 
as legal instruments, mainly in the realm of exceptions from multilateral rules, 

transfer of technology and preferential tariffs.
321 

An example for the political rather than legal quality of references in the 
WTO to equity, may be the statement of a former WTO Director-General in 
what aspires to be the WTO Secretariat's directive of the WTO's future. Thu.s, 
Supachai Panitchpakdi introduced the very first World Trade Report (WTR) 111 

2003 with the following words: 'There is a powerful case to be made that 
enhanced market access for poor countries' products, and greater equity in 

WTO rules, can bolster development efforts'.322 
Earlier, in 1996, the concept of equity was used similarly as an argument to 

render the WTO more responsive to developing countries' concerns. Thus, 

equity in the WTO: 

is a concept that developing countries at the WTO have appropriated in 
relation to their concerns with the WTO's multilateral trading system, 
namely in relation to higher environmental, labour, health and intellectual 
property standards in industrialised countries impacting negatively on 
developing countries' comparative advantage in cheaper production;323 
is a concept used to promote the negotiations of future WTO rules, or to 

reform existing WTO ones; and 

318 See, eg Sapir, 2001, 1'1'191-200 on lahour mohility for achieving equity in the WTO. 

319 See Dollar, 2001, PI' 212-14. . 
320 See Cottier and Panizzon, forthcoming 2006 on how international standards, namely In the 

TBT and the SPS, could he recalihrated for South-South trade in analogy to "the model of Art 12:4 
Agreement on Technical Barriers to Trade (ATBT), wherehy developing countries may use among 
th'cmselves standards that arc lower than the international ones. 

321 franck, 1995, I' 433-4. 
322 WTO Press Release 348 of 14 August 2003, 'World Trade Report 2003, new WTO report 

focuses on questions of development', http://www.wro.org!english/news_e/pres03_e/pr348_e.htm 

Decemher 2(05). ..' . ,., 
.12.' Sec, eg Raghavan, 2001, 'Developing nations rCJect Iahour Issues In WTO , 1Il South North 

Development Monitor No 4564 of 2 Decemher 200t, avallahle at Thl:d World Nenvork, 
Imp://www.twnside.org.sg!title/deh9-cn.htm(29Decemher2005);seealsoCottIerandPanlzzon• 

2004, PI' 371 ff. 
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is addressed as a 'complementary' issue outside the scope of WTO law324 

but within the realm of inter-institutional cooperation, such as the World 
Bank (WB) and IMF initative of 2003 to provide for trade-related adjustment 
assistance to developing WTO Member States in the framework of the Doha 
Development Round32s or the already existing IMF 'Trade Integration 
Mechanism' (TIM).326 These instruments provide financial relief to those 
WTO Member States where economic operators have become temporary 
victims of a new round of trade liberalization. 

The equitable instruments of the WB and the IMF aim only indirectly at dis
tributive justice in multilateral trade. The instruments of these institutions are 
economic ones, such as multilateral lending and compensatory financing, which 
may allow developing countries to build the line of credit and the public 
infrastructure necessary for engaging in global trade.327 The Bretton Woods 
Institutions' instruments do not directly intervene in the trade flows as the 
WTO's legal measures do. However, since 2004, the WTO has engaged in a sort 
of Bretton Woods-type macro-economic stabilization programme. An initiative 
that is within the WTO but outside compulsory jurisdiction of the WTO DSU, 
is 'trade facilitation'.328 Trade facilitation is laid down for WTO Members in 
Annex D 'Modalities for Negotiations on Trade Facilitation' of the Doha 
Development Round's 'July 2004 Package'.329 According to Dollar, such 'com
plementary institutions and policies' may 'foster equity' as to participation of 
the poor in the global economy, within the WTO or other international institu
tions.33o 

In contrast to the principle of good faith and its corrolaries discussed in this 
book, the concept of equity in the WTO is neither recognised as a juridical con
cept nor used as a jurisprudential principle. As of today, equity is far from being 
adopted by the WTO Panels and the AB in their adjudication of WTO disputes, 
but it may playa role in rebalancing and reforming the WTO Agreements' texts 

324 Dollar, 2001, I' 217, speaking of the 'I ijmportance of complementary institutions and policies' 
to compensate for losses incurred where 'international institutions have oversold the henefits of lih
eralization'. 

325 IMF Press Release No 03/140 of 21 August 2003, 'IMI' and World Bank Announce Plans to 

Support Developing Countries with Trade-Related Adjustment Needs in WTO Round, Reaffirm 
the Importance of a Successful Trade Round to Developing Countries', http://www.imf.org! 
externallnp/sec/pr/2003/pr03140.htm (29 Decemher 2(05). 

326 IMI' I'actsheet of Septemher 2005, 'The IMl's TIM', http://www.imf.org!externallxlO/ 
changecss/changestyle.aspx (29 Decemher 20(5), the TIM assists 'memher countries to meet halance 
of payments shortfalls that might result from multilateral trade liheralization. The TIM is not a spe
ciallending facility, hut rather a policy designed to make resources more predictahly availahle under 
existing IMI' facilities'. 

327 CfFranck, 1995, PI' 418-22. 
328 See generally McLinden, 2005, 1'1'179-89. 
329 Decision adopted by the General Council on 1 August 2004, WTO Document WT/U579 of 2 

August 2004, http://www.wto.org!english/tratop_e/dda_cldrafctexcgc_dg_.31july04_c.htm#annexd 
(29 December 20(5) Ihereinafter 'July 2004 Package'!, Annex D Modalities for Negotiations on Trade 
Facilitation. 

330 Dollar, 2001, P 220. 
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in WTO Ministerial Conferences and new trade rounds, such as the Doha 
Development Round. If equity has played a role in WTO policy at all, it is 
expressed in terms of 'flexibility', which the Doha Ministerial Declaratl.Ol: on 
the TRIPs and Public Health used to describe the concessions that 1l1dustnahsed 
c'ountries are bound to make, for example, compulsory licensing in emergency 
situations, in order to ensure that developing countries are equipped with the 

necessary medicines to fight off pandemics.3.11 

ESTOPPEL 

The WTO judiciary has had only a few cases mentioning equity or discussing 
the status of the concept for WTO law, and most of these were GATT 1947 
cases. In EEC-Bananas I the EEC argued that the Panel should prevent the com
plaining parties from invoking their rights under Part II of the General 
Agreement by applying the principle of 'estoppel'. The complaining parties had 
not only 'slept upon their rights' but they had allowed Member States of the 
European Economic Community (EEC) to continue with the application of the 
banana import restrictions while deriving negotiating benefits in other areas of 
international trade from EEC Member States.·B2 In this case, the concept of 
estoppel was based on the notions of equity and good faith performance of 
rights, and prevented a party from asserting a right under international law 
without abrogating it materially. The Panel stated: 

This rule of law was firmly established in customary international law, often applied 
by international tribU11als, and was partly codified in Article 45 of the Vienna 

Convention on the Law of Treaties (1969).3.\.\ 

In the WTO context so far, estoppel has been referred to in connection with 
good faith and this only once by the AB in EC-Sugar Subsidies.334 Except for 
quoting the Panel,335 the AB chooses neither to address nor to apply the good 
faith corollary of estoppel, although the Panel had used it against the EC. On 
appeal, the EC had claimed that the Panel 'misconstrued and misapplied' the 
principle of estoppel. Relying on the notion that the principle of estoppel relates 
to questions of fact instead of law, which of course are outside the AB's scope 

331 Declaration on the TRIPS Agreement and Public Health of 14 November 2001, WTO 
Document WT/MIN(01)/DECi2 of 20 November 2001 http://www.wto.orglenglish/thewto_e/ 
minisce/minOl_e/mindecLtrips_e.I1t111 (29 December 2(05), paras 4 and 5. 

332 See EEC-Bananas I, pa ra 1.40 . 
. >33 Ibid, paras 1.40-1.41; see, eg the arguments of estoppel brought by M~~ico in US~Tun~ I 

(Tuna-Dolphin 1), para 3.48; Turkey in Turkey-Consultations, para 22; the US 111 US-Section 3J7, 
para 3.66; the EEC in EEC-Oilseeds I, para 117, EEC-Wheat Flour, para 2.\6, E~C-Pasta, para 3.5, 
by the US in US-Auto Taxes, para 3.192, in US-Sugar Waiver, and by Japan In Japan-Alcohol, 

para 4.15. 
334 EC-Sugar Subsidies, AB Report, paras 38ff. 
335 See ibid, para 77. 
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of review, the AB managed to circumvent the issue .. >36 Since the AB refuses to 
enter the debate about the status and content of the principle for the WTO, 
there is no AB jurisprudence on estoppel yet. 

CONCLUSIONS 

The general principles of good faith and its corrolaries, namely the PLE, colour 
the interpretation and arguably form part of the 'applicable law' of the WTO.337 
Whether or not good faith unfolds legal protection of rights and obligations 
under the treaty law of the WTO agreements, or merely acts as a standard for 
interpreting the WTO treaty rules, will be examined in chapters seven to ten 
below. 

This section has firstly found that WTO Members are held by the 'well-estab
lished GATT principle' of PLE not to offset the conditions of competition guar
anteed by the WTO Agreements. Secondly, WTO Members have the right 
under the PLE to demand that WTO adjudicators respect earlier adopted 
decisions. Thirdly, WTO practice has linked the GATT principle of PLE to the 
customary rule of pacta sunt servanda, in order to broaden the scope of NVNI
complaints. To fill the gap legitimacy of expanding the concept of PLE to 
include the protection of the 'predictability needed to plan future trade' as 
applied in concreto to the TRIPS, and, to ensure that reasonable reliance on con
cessions is given during accession negotiations to WTO Members joining the 
plurilateral GPA, the Panel referred to pacta sunt servanda. 

Abus de droit jurisprudence began to be implemented by WTO adjudicators 
in 1998 with US-Shrimp, and continued in 2001 with US-Cotton Yarn. Pacta 
sunt servanda entered the WTO only later, namely in the cases adjudicated 
between 2000-2003, such as Korea-Government Procurement in 2000; 
US-Section 211 ('Havana-Club') in 2002, and US-Offset Act ('Byrd 
Amendment') in 2003. 

PLE, pacta sunt servanda and abus de droit are recognised principles of WTO 
legal practice, requiring WTO Members to negotiate, perform and implement 
the obligations of the WTO Agreements in good faith. Whether or not pacta 
sunt servanda and abus de droit doctrine will become part of the WTO acquis 
just as PLE is considered part of the 'GATT acquis' will depend on how closely 
future Panels and the AB follow WTO previous practice on these principles.338 

Whether or not they will some day be consulted as subsidiary means of WTO 
treaty interpretation, hinges upon the formulation and installation of a WTO 

3.16 See ibid, pa ras 38ff. 
337 i'auwclyn, 2001, PI' 560; and id, 2003a, p 460, who introduced the term 'applicable law' for 

the WTO (sec above ch 1); see also Bartels, 2001, pp 449-519. 
33" Japan-Alcohol, AB Report, 1'14; see also US-Line Pipe Safeguards, AB Report, para 174, for 

a value of previous adopted WTO reports as a subsidiary means of treaty interpretation under the 
VCLT. 
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law on stare decisis. Under current WTO practice, these principles create the 
legitimate expectation, if they are contained in an adopted report, that they will 
be followed by later Panels and the AB.339 In other words, the answer as to 
whether the customary rule of international law of pacta sunt servanda, its ema
nations of good faith in negotiation and in implementation, and the general 
principle of law of a prohibition of abus de droit, will become 'well,-established' 
WTO principles, will depend upon, as Cottier and Oesch have said, the emer

gence of a WTO doctrine of precedent.340 

339 See Japan-Alcohol, An Report, I' 14; India-Patents, An Report, para 34; US-Line Pipe 

Safeguards, AB Report, para 174. 
340 See Cottier and Oesch, 2001, PI' 40-1. 

4 

The N ormativity of Good Faith 
in the WTO Legal System 

XL WTO LEGAL concepts of good faith emanate from the WTO 
Panels and AB jurisprudence, with two exceptions. Two WTO treaty 

provisions, both in the DSU, expressly mention good faith. These are 
Article 3.10 DSU regarding the duty to resolve disputes in good faith and Article 
4.3 DSUregarding the duty to conduct consultations in good faith. 

Usually, the concept of good faith is introduced into an ongoing trade dispute 
by the WTO Member State parties in their terms of reference. Either the Panels 
or both the Panels and the AB then take up these references and decide what 
weight and value the concept should be given in the context of the specific case, 
but in view of the rights and obligations under the WTO Agreements. 

Good faith in WTO law may apply as a general principle of law to resolve a 
gap of jurisdiction in the WTO Agreement. It may also underlie a rule of a 
specific WTO Agreement and thus imply the application of the general princi
ple. When implied in the meaning of a WTO rule, the judiciary ought to inter
pret the rule in good faith, usually by uncovering the underlying conflict of 
interests, thereafter balancing these according to the case-by-case context. 

The issue of what standing and a which value legal principle is to be attrib
uted in a particular legal system touches upon the normative value of such a 
principle. The normative value itself, differs depending upon the functions given 
to general principles of law: praeter legem, infra legem and contra legem. l For 
good faith specifically, Schwarzenberger introduced an additional category for 
a principle's normative function, which mayor may not coincide with the clas
sical division mentioned above, namely, a balancing or regulative (infra legem 
or contra legem) or a formative (praeter legem) function of good faith. 2 

1 See, eg Weil, 1996, PI' 129-44. 
2 Schwarzenberger, 1955, p 325, who defines the formative function of good faith as the 'creation 

of rules of an essentially relative and clastic character', and introduces the one of regulatiue (bal
ancing) good faith. 
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NORMATIVE FUNCTIONS: PRAETER, INFRA AND 
CONTRA LEGEM GOOD FAITH 

At the WTO, just like in any other international legal order, good faith has 
(regulative) infra legem;' corrective (jurisdictional) contra legem,4 and gap
filling (constitutive) praeter legem functions.s 

Good Faith Praeter Legem 

The customary rule of pacta sunt servanda evokes good faith's formative, 
praeter legem function of gap-closing (constitutive good faith), or, put differ
ently, the prohibition of a nonliquet. Pacta sunt servanda implies that an inter
national legal system based upon a treaty is a complete one, especially when, as 
with the WTO Agreements, the Member States are bound by a compulsory 
jurisdiction.6 Within such a complete legal system, good faith and pacta slmt 
servanda ensure that all gaps will be closed. Another good faith corrolary with 
a praeter legem function for situations where the WTO Agreements do not pro
vide for an explicit rule is the principle of PLE as described below in chapter six.? 

Good Faith Infra Legem 

The balancing function of good faith in the WTO on the one hand materialises 
when the general principle of good faith is applied to a situation of fact. On the 
other hand, a balancing function of good faith (infra legem) may be implied in 
a treaty provision, and be used interpretatively to balance the right of a WTO 
Member State to invoke an exception (human, animal, plant life or health, pub
lic order, environment, labour standards, cultural diversity or internal security) 
pursuant to Article XX(a-j) GATT with the obligation to apply the exception 
both in a non-discriminatory fashion and in the least trade restrictive way. 

3 CfUS-Shrimp, AB Report, paras 156-9. 
4 CfUS-Japan Hot-rolled Steel, AB Report, para 101. 
S Cf Korea-Gouernment Procurement, Panel Report, para 7.101; sec also Japan-Film, Panel 

Report, paras W.72-10.77. 
6 CfSchachter, 1991, p 53, for whom pacta sunt seruanda is a typical example of a principle 

specific to international law and unrelated to the municipal traditions of States; against Degan, 1997, 
p 74, for whom 'the basic principle of pacta sunt seruanda is common to all legal systems of what
ever kind. It is rooted in the practice of States and is accepted by them as a customary rule of imer
national law'; but sec Brownlie, 1998a, p 19, for whom' "general principles of law" overlap that of 
the present section [general principles of international law]'. General principles of imernarionallaw 
contain for Brownlie, 'the principles pf consent, reciprocity, equality of states, good faith, domestic 
jurisdiction and the freedom of seas'; similarly, Virally, 1990, p 195, who adopts a more functional
ist perspective of what constitutes a general principle of international law. 

7 See Cottier and Schefer, 1997, p 147, for the concept of legitimate expectations as a 'gap c1osin~ 
device' in GATTI WTO law. ' 
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Good Faith Contra Legem 

The prohibition of abus de droit embodies the corrective function of good 
faith. 8 The way the principle of good faith materialises in the introductory para
graph of Article XX GATT, the so-called 'Chapeau', it may also be used as a 
corrective (good faith contra legem) and sta11d for the prohibition against abus
ing the list of exceptions in Article XX(a-j) GATT for protectionist reasons. 

While not yet tested in case law in the way that Article XX GATT has been 
inter~reted in US-Shrimp, other provisions throughout the WTO Agreements 
may Imply the balancing function of good faith infra legem. Good faith may bal
ance the values of trade liberalization and technological development with the 
public interest concerns, namely socio-economic values and public health, food 
safety and nutrition, transfer of technology, environmental protection, preser
vation of cultural heritage in addition to Article XX (a-j) GATT, as listed under 
Article XI GATT, Article XIV (a-e) and Article XIVbis GATS, as well as 
Articles 7 and 8 TRIPS. 

V AR YING DEGREES OF NORMATIVITY 

Codifications in the Dispute Settlement Understanding 

Articles 3.10 and 4.3 of the DSU are the only provisions in the treaty system of 
the WTO to explicitly impose good faith obligations upon WTO Members.9 
Articles 3.10 and 4.3 DSU require those WTO Member States engaging in dis
pute settlement procedures to act in good faith, namely by engaging in consul
tations (Article 4.3 DSU), or to resolve disputes in good faith (Article 3.10 DSU). 
As the analysis of cases in chapters eleven and twelve will show, WTO judicial 
practice has derived many detailed good faith obligations for both WTO 
Members and the Panels from the codifications in Article 3.10 and 4.3 DSU. As 
such, WTO adjudication on go~d faith issues dealing with the procedural intri
cacies of the dispute' settlement process has not only contributed to the develop
ment of a body of WTO-specific procedural law of dispute settlement, but has 
also shaped an emerging body of rules, which Thirlway summarizes under the 
term of 'international judicial procedure'.l0 

• S See generally Schwarzcnberger, 1955, who introduces the notions of formatiue (law-creating) 
and regulatIVe (balanclllg) good faIth, sec, eg Zoller, 1977, pp 109-11, who cites authors tracingabus 
de droIt to traditions of Clvli law. 

9 Arts 3.10 and 4.3 DSU. 
10 Thirlway, 1996, p 389. 
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Standards of Good Faith in Dispute Resolution 

Not only does the legal concepts of good faith in the WTO colour the rights and 
obligations of the WTO Members codified in the various provisions of the 
different WTO Agreements, but good faith may also function as a standard, as 
a treshhold by which to measure certain behaviour. Panel and appellate 
jurisprudence have implied a standard of good faith under the obligation to 
engage in dispute settlement proceedings only if these could provide for a 'fruit
ful' resolution of the dispute. Good faith thus. implied in Article 3.7 DSU, where 
it is part of the meaning of 'fruitful[ness]" expresses a standard. As a standard, 
good faith has a lesser degree of normativity than the one it has as an outright 
obligation of Articles 3.10 and 4.3 DSU. The standard implied under Article 3.7 
DSU stands for a prohibition against abusing dispute settlement rules and pro
cedures. In dispute settlement, there may be other good faith standards, associ
ated with Article 3.10 DSU, as the case law below will show. 

In Continental European legal tradition of informal, cooperative relationships, 
whereby the underlying tradition and a need to upkeep 'trust' is key to dispute res
olution,11 good faith plays an important role in litigation. Good faith may guide the 
litigation process among the parties to a dispute and between these and the judi
ciary. Furthermore, good faith may form the basis for the legitimate expectations 
of the parties vis-a-vis the judicial branch including the reliance on precedents. 12 

In contrast the American tradition of litigation through the adverserial process 
does not rely' on good faith, but rather on the socratic method of answer and 
response through rhetorical debate, intervention, disclosure and transparency.13 

Among scholars and practioners, it is debated whether good faith may serve 
as a guiding principle or standard in WTO litigation outside the precedential 
value of reports. 14 In the last decade, the WTO legal system, specifically its dis
pute resolution regime, has become, some claim, the 'backbone of the peace-time 
world order'.15 Increasingly, the WTO trading regime is undergoing a 'legaliza
tion'16 process, moving away from a power-oriented form of trade diplomacy 
towards a rule-oriented constitutionalised international trade law system. 17 One 

11 Levi-raur, 2005, I' 453. 
12 CfJackson, 1998, I' 74. 
13 Levi-raur, 2005, p 453. 
14 See, eg Pauwelyn, 2003b, I' 124, describing the 'Americanization' of the WTO DSU, which is a 

process Pauwelyn portrays as 'bringing in the lawyers'. 
15 Ohllwff and Schloemann, 1998, p 302. 
16 Ibid, I' 303; see generally Pauwelyn, 2003b, I' 124ff, for the notion of'legalization' of the WTO. 
17 See Jackson and Croley, 1996, I' 195; Jackson, 1999; Cameron and Campbell, 1998, p 21; 

Ohlhoff and Schloemann, 1998, I' 303; Cottier, 2000, p 221; Petersmann, 2000, PI' 111ff; Oesch, 
2003b, l' 242; Cottier and Hertig, 2004, pp 261-328, the term 'constitutionali,:ation' of th.e WTO, 
term was probably first introduced by Jackson and Croley in 1996, Jackson III 1999 depicted the 
WTO Agreements as a 'trade constitution, the discussion on the constitutionalization of the WTO' 
was ther~upon taken up by Petersmann, Cameron and Campbell, Cottier, Ohlhoff and Schloemann, 
amongst others. 
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aspect of such a law-oriented WTO is the so-called move away from the alter
native methods of dispute resolution that the DSU provides for under Article 5. 
The trend lies in adverserial dispute resolution, eg, the litigation of trade disputes 
in the Panel process and its subsequent possibility for appeal. This is a develop
ment towards a 'juridifica tion', 18 'j urisdictionaliza tion', 19 and' Americaniza tion' 
of WTO dispute settlement.20 If the analysis is correct, then it will not be long 
before references to a good faith standard guiding dispute resolution will vanish 
from WTO jurisprudence to be replaced by detailed, formal and prescriptive 
rules of procedure.21 

Good Faith 'Implied' in, 'Inherent' to, and 'Underlying' WTO Treaty Provisions 

Often, the WTO judiciary considers the general principle of law of good faith 
to be implied in certain WTO provisisons. Thus, the AB has copied over from 
general public international law concepts of good faith into certain individual 
.rules of the WTO Agreements, for example by considering 'the Chapeau of 
Article XX, [as] ... but one expression of the principle of good faith'.22 A sec
ond example of implied good faith relates to risk assessment based on divergent 
scientific opinion, which complies with Article 5.2 SPS Agreement as long as 
'governments ... act in good faith'.23 A third example for a WTO Panel read
ing the principle of good faith into a WTO treaty provision concerns the implicit 
application of good faith in the TRIPS Agreement, where a Article 7 TRIPS 
'enshrine[s]' good faith. 24 

When general principles of law are reflected in positive law rather than 
applied by court practice, 'they constitute the source of various rules of law, 
which are merely the expression of these principles' [italics added].25 When 
inherently contained in a WTO treaty provision, good faith often takes on an 
equilibriating function, such as the balancing of interests (regulative good 
faith).26 However, the customary international rule of pacta sunt servanda, 
when found to be implied in a WTO treaty provison, evokes good faith's for
mative function of gap-closing (constitutive, praeter legem good faith) ,27 while 

IS Oesch, 2003b, p 234. 
19 Stern, 2000, I' 266. 
20 Pauwelyn, 2003b, p 124. 
21 CfLevi-raur, 2005, p 452. 
22 US-Shrimp, AB Report, para 158; sec also US-Japan Hot-rolled Steel, AB Report, para 10, 

'Iw]e see this provision Ipara 2 Annex II, Anti-Dumping Agreement (ADA)] as another detailed 
expression of the principle of good faith'. 

23 EC-Hormones, AB Report, para 194 interpreting Art 5.2 ASPS. 
24 US-Section 211 (,Hauana Club'), Panel Report, para 8.57. 
25 Cheng, 1987, P 390. 
26 CfUS-Shrimp, AB Report, paras 156-9. 
27 CfSchachter, 1991, p 53, for whom pacta sunt serullnda is a typical example of a principle 

specific to inrernarionallaw and unrelated to the municipal traditions of States; against Degan, 1997, 
I' 74, for whom 'the basic principle of pacta sunt serullnda is common to all legal systems of 
whatever kind. It is rooted in the practice of States and is accepted by them as a customary rule of 
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an implied reference to the general principle of law of prohibiting abus de droit 
embodies the corrective function. 28 

Implied good faith signals to the WTO Panel or AB to interpret by the rule of 
good faith under Article 31(1) VCLT in addition to using the pure textual 
approaches (plain meaning of a rule), the contextual or the teleological 
methods. 

Implied good faith is often confounded with good faith interpretation under 
Article 31(1) VCLT. However, it is not quite clear whether implied good faith 
(infra legem) is identical to good faith interpretation (see below). In any case 
both good faith interpretation and implIed good faith are inherent in a WTO 
treaty provision (good faith infra legem). 

The difference between interpretation of a WTO provision in good faith pur
suant to Article 31(1) VCL T and implied good faith may be the one of different 
functions within infra legem good faith. While only a notion of good faith 
implied in a treaty provision will call upon the adjudicator to engage in a bal
ancing of values, a good faith interpretation may apply to any WTO treaty rule, 
independantly of whether or not that rule embodies a measure of good faith. In 
addition, such a good faith interpretation may not imply a balancing of interests 
in every single case. 

The balancing of interests usually requires to weigh the right of a WTO 
Member to invoke an exception of human health, of environmental protection 
or of internal security under the exhaustive list of Article XX GATT against that 
member's obligation (in the Chapeau of Article XX) to apply the exception in a 
non-discriminatory way and not to abuse it for protectionist reasons. 29 

Balancing requires the interests of global trade liberalization to be reconciled 
with the concern to protect domestic, regional and international public interest, 
such as 'public health' and 'nutrition', 'transfer of technology', environmental 
protection and preservation of cultural heritage, expressed in the substantive 
law of the other WTO 'covered agreements'. 

What WTO adjudicators have called 'expressions' of good faith are,3D simi
larly to the term 'implied' good faith, instances where the WTO adjudicator has 
not yet had the courage or did not find the necessity to detach the good faith 
protection from a WTO provision. Expressions of good faith in the different 
WTO treaty rules could thus be described as self-standing good faith obliga
tions'in-waiting'. 

international law'; bur see Brownlie, 1998a, p 19, for whom' "general principles of law" overlap that 
of the present section [general principles of international law 1'. General principles of international 
law contain for Brownlie, 'the principles of consent, reciprocity, equality of states, good faith, 
domestic jurisdiction and the freedom of seas'; similarly, Virally, 1990, PI' 195, who adopts a more 
functionalist perspective of what constitutes a general principle of internarionallaw. 

28 ·See generally Schwarzenberger, 1955, who introduces the notions of formative (law-creating) 
and regulative (balancing) good faith, sec, eg Zoller, 1977, pp 109-11, who cites authors tracingabus 
de droit to traditions of civil law. 

29 CrUS-Shrimp, AB Report, para 159; see also Cameron and Campbell, 1998, p 25 on 'balance'. 
30 US-Shrimp, AB Report, para 158; similarly US-Japan Hot-rolled Steel, AB Report, para 101. 
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The most prominent example is the prohibition of abus de droit, which the 
US-Shrimp AB Report reads into the Chapeau of Article XX GATT 94. 
Nonetheless, expressions of good faith protection identified in the various pro
visions of the WTO Agreements offer a stronger protection than 'good faith 
interpretation' . 

The Panels and the AB monitor, through the principle of good faith, whether 
an expansive or even creative interpretation of the exceptions is warranted 
under the wording, context and object and purpose of the Chapeau of Article 
XX GATT. By reading good faith obligations into the scope of the general 
exceptions to WTO agreements, such as Article XX GATT or Article XIV 
GA TS, the Panels and, most often, the AB have succeeded in controlling or 
pushing back expansive and creationist readings of exceptions to the liberaliza
tion obligations of GATT Article XX. The judiciary of the WTO uses the prin
ciple of good faith and the rule of 'good faith interpretation' under Article 31 
VCL T to separate the 'wheat' of real trade disputes from the 'chaff' of 
non-trade disputes, the latter emerging through extensive and creative inter
pretation of the WTO Agreements' exception c1auses.31 

'Good Faith Interpretation' of WTO Law 

In scholarship, Bloche and Lennard argue that the express relationship the 
WTO Panels and, sometimes, the AB construe between a WTO treaty provision 
and the general principle of law of good faith, serves interpretive purposes 
only.-u Bronckers, characterizing WTO appellate practice specifically, also sub
scribes to the idea that the AB applies only those rules of general public inter
national law that provide for interpretative guidance, but would not seek to 
apply (yet) general principles of law to WTO rights and obligations.33 On the 
other side of the spectrum, Cottier and Schefer argue that good faith and legit
imate expectations apply as substantive law in the WTO, with the only limita
tion that such substantive application of the general principle of good faith is 
reserved for cases of NVNI complaints only.34 Bartels, even more generously, 
deems 'international law from all sources ... potentially applicable as WTO 
law'.35 

The controversy in international treaty law as to the scope of the sources and 
methods of treaty interpretation contained in Articles 31 and 32 VCL T, also 

31 Cameron and Campbell, 1998, p 21. 
32 See Bloche, 2002, I' 826 and fn 4 with further references; similarly, Lennard, 2001, p 41 who 

refers to the sources of international law used by the Pancis and the AB as sources 'bearing upon 
interpretation' of the WTO Agreements. 

33 See Bronckers, 2001, p 56, '[Tlhe case law of the Appellate Body, which pays considerable 
attention to interpretative rules and developments of public international law, the WTO has become 
more open-minded than its predecessors'. 

34 Sec Cottier and Schcfer, 2000, pp 60-2. 
.'5 Bartels, 2001, P 499. 
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extends to the WTO. The controversy is about whether or not Articles 31 and 
32 VCLT require what scholars call 'good faith interpretation', meaning inter
preting the words of a provision not only under the aspe~t of language, context, 
object and purpose but also under the aspect of good faIth. . 

A second controversy splits WTO trade lawyers. Does ArtIcle 3.2 DSU 
confine treaty interpretation of the WTO Agreements to Articles.31 and. 32 
VCL T?36 Or may WTO treaty interpretation draw from inter?retat.Ive ~axims 
outside the VCL T?37 Such extra-VCL T sources of interpretatIon mIght 1l1clude 
corrolaries of the rule of 'good faith interpretation', eg the good faith-based cu~
tomary rule of pacta sunt servanda;'x the principle of estoppel

39 
and the ~rohI

bition of abus de droit.40 The legal notions of pacta sunt servanda and eql1lty are 
'neighbouring', kindred, or related to the principle of good faith. ~n addition .to 
their interpretative function outside of the VCL T, such good faIth corolanes 
have a substantive content as normative principles infra, contra or even praeter 
legem.41 The majority believes that the interpretation of a WTO n~rm may o~ly 
go so far as it is still 'in accordance with "the customary rules of 1l1terpretatIon 

of public international law" '.42 

Direct Application by the Panels and the AB of the General Principle of Good 

Faith 

The direct application of general principles of law amounts t~ a praeter legem 
function of good faith. The normative implications of good faIth praeter legem 

have been described by Cheng as follows: 

Thirdly, they apply directly to the facts of the case wherever there is no. formulated 
rule governing the matter. In a system like international law, where preCIsely formu-

36 Sec, eg EC-Poultry, AB Report, para 83, where the EC-Bra~il Oilseeds Agreement wa,s deter~ 
mined a supplementary means of WTO interpretation (Art 32 VeL T), the HS and World ~ust~)~l~~ 
Organization (WCO) either Art 31(3)(<::) or Art 32 VCLT; EC-LAN, AB Report, para 89, CITES IS 

31 (3)(c)' US-Shrimp AB Report fn 120 to para 133; US-Shrimp Art 21.5, Panel Report, para 5.57. 
• 3~ Se~ generally Palmeter and Mavroidis, 1998, PI' 398-413; McRae, .1998, PI' 98-110; Ohlh<:;f 
and Schl,;emann, 1998, PI' 302-29; Trachtmann, 1999, PI' 333-77; GarCIa-:Rublo, 2001, PI' 67~8_, 
Pauwelyn, 2001, PI' 535-87; Pauwelyn, 2DD3a, 20D3, PI' 25-88, for the nOtion, scope and IUllIts of 

WTO jurisdiction.. . ) 
38 Sec eg Belgian Family Allowances, GA TT 1947 Panel Report adopted 7 November 1952, HISI 

l S/ 59: K~r;a-Gouemment Procureme11t, Panel Report, para 7.93-7.103, for pacta sunt sewalld" 111 
". '. '. 77Q • US-O"f: tAt (Byrd GATT 1947 and WTO Panel reports; EC-Sardznes, AB Report, para - 0, lise c 

Amelldment), AB Report, para 296, for the only tWO WTO AB Reports on pacta SUllt se.walld~. 
39 See EC-Sugar Subsidies, AB Report, paras 38ff with reference to EC-Sugar SubSIdIes, I anel 

Report, para 77, for the only reference in WTO dispute practice t~) the prIncIple, of estop.pel today. 
40 See US-Shrimp, AB Report, para 158; sec US-SectlOll 211 ( Hauana Club,!, AB Report, para 

259; US-Cotton Yam, AB Report, para 81 and fn 53 to para 81, for the prohIbItIOn of abus de drOIt 

in WTO appellate practice. 
41 See Kolb, 1998, I' 662. 
42 Art 3.2 DSU, second sentence. 
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lated rules are few, the third function of general principles of law acquires special 
significance and has contributed greatly towards defining the legal relations between 
States.43 

In numerous cases, good faith finds practical solutions when the WTO 
Agreements do not provide for an explicit rule.44 This is the gap-filling (consti
tutive) praeter legem function of good faith. 45 Even though the WTO 
Agreements provide for a comprehensive set of rules, situations may arise in 
which WTO members feel that there is an unforeseen or unintentional gap in the 
agreements. Because the WTO obligations are often watered down in the course 
of their negotiation among the more than 120 nations which today form the 
Member States of the WTO, many provisions of the WTO are quite 'vague'.46 
Whether such 'vague' and indeterminate provisions are gaps, and may be filled 
with content, is a key question. If the answer is yes, then we must ask whether 
the principle of good faith may construe an appropriate substitute rule. 

A second group of lacunae involves matters that have not been regulated in 
the WTO Agreements because a topic was dropped during the negotiation 
process when a consensus could not be reached. Certain scholars claim that even 
under such circumstances the principle of good faith may be used to create a 
makeshift rule for temporarily solving a particular legal problem (until a new 
rule is multilaterally negotiated and consented to).47 

Compared to the Panels, who have at least in one case recognised substantive 
international law to be part of the WTO legal order,48 the AB has lagged behind 
and has declared only its own treaty law, that is, WTO provisions, to be 'but an 
expression of the general principle of law of good faith'.49 In declaring a WTO 
treaty provision a manifestation of good faith, the WTO judicial bodies, 
specifically the AB, step directly applying the general principle of law away 
from, in other words any 'source' of law other than treaty law; but they 
nonetheless go a step further than merely interpreting with a general principle 
of law (see below). 

The AB's cautious stance on general principles of law is no surprise, since a 
similar view persists in general public international law, where some jurists 
deny general principles of law not only substantive law quality but any legal 
effect, including interpretive value. In the deliberations of the ILC relating to the 
VCL T, one finds some voices retrograding general principles of law to 
principles of 'f ... J logic and good sense valuable as guides only to assist in 

43 Cheng, 1987, p 390. 
44 See Cottier and Schefer, 1997, 1'147, for the concept of legitimate expectations as a 'gap clos

ing device' in GATTI WTO law. 
45 Cf Korea-Gouernment Procurement, Panel Report, para 7.101; see also Japall-Film, Panel 

Report, paras 10.72-10.77. 
46 Goldsmith and Posner, 2005, 1'161. 
47 CfPauwelyn, 2004, pp 136-7. 
48 See Korea-Gouemme11t Procurement, Panel Report, paras 7.93-7.96; see Pauwelyn 20D1, 

P 543, lauding the overture of the Panel to substantive law. 
49 US-Shrimp, AB Report, para 158. 
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appreciating the meaning which the parties may have intended to attach to the 
expressions that they employed in a document'.5o 

The 'well-established GATT principle' of legitimate expectations applies 
directly to compensate, in the context of NVNI complaints, for negated values of 
negotiated concessions (Australia-Subsidy, EEC-Oilseeds I, Korea-Government 

Procurement}.51 
PLE moreover applies in the context of violation complaints to assure the 

'predictability needed to plan future trade, ie by requiring that India comply in 
good faith with the minimal requirements of the TRIPS transitory regime for 
developing countries, by installing a mailbox system for patent applications 

(l ndia-P atents)'. 52 

Equally, the prohibition of abus de droit, which the AB tentatively adopted as 
a self-standing rule in the US-Shrimp case, is directly applied in the later 
US-Cotton Yarn case as an independent 'obligation' to ensure the timing of evi
dence submissions in safeguard actions giving the opposing party a fair chance 

to respond.53 

General principles of la w fill in gaps when there are no rules· to assist the judge 
in finding a solution. Muller finds that there is a tendency for good faith to con
cretise in positive rules.54 If manifested in such a concrete rule, good faith comes 
closest to unfolding obligatory force. Substantive good faith protection praeter 
legem is rooted in the GATT 1947 Panels' and working parties' decision to 
protect the legitimate expectations as to conditions of competition of a trading 
partner where no GATT positive law had been violated. 

Substantive good faith later became a cause of action for non-violation 
nullification and impairment complaints (NVNI), a corollary to pacta sunt ser
vanda, and guaranteed the precedential value of adopted Panel and appellate 

reports for later decisions . 

.T udge-made and WTO-specific Good Faith Principle 

The WTO Panels and the AB have not only referred to the general public inter
national principle of good faith, but also engaged in judicially creating a corro
lary of good faith. Known as a 'well-established GATT principle' ,55 the PLE on 
the one hand distinguishes itself from references to the general principle of good 
faith by being WTO-specific as opposed to referring to a more general source of 
law; it is also a judicial creation as opposed to general principle of law. 

50 YHlLC, 1966, vol II, p 218. 
51 See, eg Australia-Subsidy, Panel Report, para 12; EEC-Oilseeds I, Panel Report, para 148; 

Korea-Government Procurement, Panel Report paras 7.87, 7.100ff. 
52 India-Patents, Panel Report, para 7.30; see also EC-LAN, Panel Report, para 8.25. 
53 Compare US-Shrimp, AB Report, para 158 with US-Cotton Yam, AB Report, para 81. 
54 See Miiller, 1971, p 256. 
55 India-Patents, AB Report, para 45. 
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In creating a principle specifically for WTO law and by applying certain prin
ciples derived from the muncipallaws of the WTO members,S6 the WTO adju
dicators have conformed to Brownlie's analysis: 'An international tribunal 
chooses, edits, and adapts elements from better-developed systems: the result is 
a new element of international law ( ... }'.57 

Influenced by Cottier and Schefer, both Petersmann and Ohlhoff find that the 
PLE has evolved beyond its status as a WTO-specific expression of good faith, 
to become 'specific applications of the equity-based international law principle 
of good faith'.5B 

.:6 See Hilf,2001, PP 111-30; see also Hilfand Pmh,2002, PI' 199-218. 

.'7 See Brownlie, 1998b, PI' 15-19. 
58 Cottier and Schefer, 1997, P 148; Petcrsmann, 1991, P 225, respectively; see also Ohlhoff, 2003, 

pp 74(H. 
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Schloraly Views and Judicial 
Arguments about the Functions of 

WTO Good Faith 

SCHOLARLY VIEWS ON THE ROLE OF GOOD 
FAITH IN WTO JURISPRUDENCE 

I
N ADDITION TO the two explicit good faith obligations codified in 
Articles 3.10 and 4.3 of the DSU and the implicit good faith expressions 
derived from the GATT-principle of the PLE, scholarship on good faith in the 

WTO has relied on dispute settlement cases. The following section will examine 
the two main schools of thought on good faith, namely the volontarists and the 
integrationists. These two schools differ chiefly in the varying importance they 
attribute to the principle of good faith in WTO jurisprudence. For the volon
tarists, good faith is only part of the interpretation process of the WTO rights and 
obligations pursuant to the good faith rule of interpretation under Article 31(1) 
VeL T. For the integrationists, the limits of WTO jurisdiction are wider, because 
in addition to its interpretive function, the general principle of good faith may be 
directly applied in WTO practice, most often when a solution is necessary to fill 
in the gap in the positive law of a WTO Agreement. 

The 'Volontarist' School of Good Faith Interpretation 

One school of thought argues that if any non-WTO law were to constitute 
applicable law in a WTO dispute, it would be limited to a single treaty, ie 
the veL T.l Under this school of thought, member State consent to DSU 3.2 
extends only to 'customary rules of interpretation' codified in the veL T. This 
volontarist view of WTO jurisdiction is opposed to the application of 'custom
ary internationallaw'2 other than the interpretive rules of the veL T."' For the 

1 See Jackson, 1999, pp 120-1; see also Hloche, 2002, p 82(i and fn 4. 
2 Against Korea-Gouernment Procurement, Panel Report, para 7.9(i. 
-' McRae, 2003, PI' 712-13; see Degan, 1997, I' 74, 'for volontarists it is a crucial problem 

because, ... , they simply do not recognise general principles of law which have not been consented 
to by States'. 
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volontarists, deference to national investigating authorities in anti-dumping, 
ountervailing duty and safeguard actions, prime fairness to the trading partner.4 

Emanating from this view, the general principles of law generally, and the prin
ciple of good faith specifically, merely interpret WTO norms. As McRae says: 

Principles of public international law do not leapfrog into treaty regimes and add to 
substantive obligations under those regimes. They exist alongside of and are relevant 
to the interpretation and application of the substantive treaty rules.s 

The 'Integrationist' School of Good Faith Application 

What this study terms the 'integrationist' school of thought consists of pro
pononents in favour of directly applying into WTO jurisdiction, the general 
principle of law of good faith, together with its corollaries of PLE, pacta sunt 
servanda and the prohibition of abus de droit. The integrationist school of 
thought believes that the general principles of law exist as source of law in their 
own right, and that they have found expression in the Panels' but also the AB's 
jurisprudence. 

Pauwelyn is a proponent of the integrationist school. In the following excerpt 
he sides with the progressive Korea-Measures Affecting Government 
Procurement Panel: 

The Panel correctly rejected the argument a contrario that the reference in DSU Article 
3.2 only to rules of treaty interpretation of customary international law mean that all 
other international law is excluded.6 

Pauwelyn's later work directly counters Trachtman's stand against an applica
tion of general international law to the WTO as well as Steger's legitimacy con
cern with the argument that general principles of law, specifically the ones of 
good faith, apply when there is a gap in the positive law of the WTO treaties: 
'WTO Panel can apply general international law as a fallback when it is faced 
with certain questions not regulated in the WTO treaty itself'.? 

Marceau, another proponent of the view that general principles of law have 
a fixed place in the law and practice of theWTO, conclusively suggests that the 
correct interpretation of Article 31 VCL T 'in certain cases requires Panels and 
the Appellate Body to use or to take into account various other treaties, custom 
and general principles of law'.H 

4 Cf [ackson, 1999, I' 347, who asks, ' ... will such deference result in increasing abdication of 
judicia(responsibilities to maintain fairness and completeness of decisions, ... '. ' 

5 McRae, 2003, I' 715; see McRae, 20(H, I' 713. 
6 Pauwelyn, 2001, I' 543; a~ainst McRae, 2003, PP 712-13; more cautiously, Hilf, 2001, P 122. 
7 Pauwelyn, 2004, P 136. 
" Marceau, 20()], P 1103. 
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According to Mengozzi, GATT 47 Panels were already applying 'customary 
law principles' when referring to custom in order to concretise 'extremely vague 
obligations'.9 Consequently, 'a series of customary law principles which are 
often applied to international conventions containing general rules easily found 
their way into GATT 47 jurisprudence: the useful effects principle, ... the prin
ciple according to which the contracting parties of an international agreement 
will apply it in good faith.' IO 

The integrationist view concludes from the application of the precautionary 
principle as substantive law by the AB in Ee-Hormones, that the WTO Panels 
and the AB are 'open' not only to 'customary or general principles of law', but 
also to 'non-trade international law'. II 

Hilf is more cautious and does not directly address the question whether the 
reference in WTO practice to a 'principle' amounts to a reference to law or 
whether the principles only have a standing as a question of fact. l2 McNelis 
more strongly advocates in favour of WTO jurisdiction being broadened by 
extraneous sources. 

McNelis finds that the AB in the US-Offset Act {'Byrd Amendment'} case 
introduced for the first time a substantive good faith obligation. 13 Ohlhoff also 
maintains that both the AB and the Panels use general principles of law. 
However, if the principle is used substantively, it is only for support of an argu
ment already found in WTO laW. 14 

For Mavroidis and Palmeter general principles of law apply directly to WTO 
law, because Article 38(1) of the IC] Statute applies via Article 7 DSU mutatis 
mutandis to the WTO.15 

This thesis propagates what Pauwelyn defines as the 'broader view on what 
Panels can do as treaty interpretation',16 and favours the integration of good 
faith into WTO law including by deriving expressions of good faith from gen
eral public international sources of law and interpretation. The WTO 
Agreements permit references to good faith interpretation, even though the 
basis in Article 3.2. DSU could benefit from a clarifying alithoritative inter
pretation pursuant to Article IX:2 WTO Agreement. I? 

It is thereby proposed to adopt such a clarifying interpretive understanding, 
declaring the customary rule of pacta sunt servanda-the underlying basis of 

9 Men~ozzi, 1995, 1'1'119-20. 
10 Ibid. 
11 Trebilcock and Howse, 1999, p 74. 
12 Hilf, 20()], PI' 116, 122. 
13 See McNelis, 20(H, pp 657-8; see also US-Offset Act ('Byrd Amendment'), AB Report, paras 

283-4. 
14 See Ohlhoff, 2003, p 699. 
15 See Palmeter and Mavroidis, 1998, p399; see also Lennard, 2002, PI' 40-1, citing the 

Guatemala-Cement, Panel Report, paras 6.382-6.383, in whieh the Panel did not consider 
Guatemala's reference to Art 38(1) leJ Statute. 

16 Pauwelyn, 2004, p 137. 
17 See Art IX:2 WTO (Marrakech) Agreement; see generally Ehlermann and Ehring, 2005, 

PI' 803-24, on authoritative interpretation. 
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international treaty law-to be applicable WTO law, and the general principle 
of law of prohibiting abus de droit, a directly applicable WTO principle. 

JUDICIAL VIEWS ON THE LIMITS OF GOOD FAITH IN 
WTO JURISDICTION 

The WTO's judicial bodies increasingly refer to various expressions of good 
faith and corollaries, appearing to exceed in many instances what Article 3.2 
DSU describes as the limited scope of WTO jurisdiction. 18 The Panels and the 
AB of the WTO thus have taken on a pioneering role among international tri
bunals, namely the International Tribunal on the Law of the Sea (ITLOS), the 
IC], and the ad hoc tribunals of the International Center for the Settlement of 
Investment Disputes (ICSID), by referencing the VCL T law of treaties. It was 
only in 2003 that, possibly inspired by the WTO AB, the IC] in the Oil Platforms 
case started expressly referencing the VCL T. 

Congruence 

Panel and appellate practice, as well as doctrine, agree that the general principle 
of law of good faith, may 'inform a treaty interpreter's task'.19 Thus, WTO 
jurisprudence and doctrine have unanimously accepted that the VCL T's rule of 
'good faith interpretation' forms part of WTO jurisdiction.20 Moreover, the 
WTO Panels and the AB agree that good faith 'is, at once, a general principle of 
law and a principle of general internationallaw'.21 The WTO judiciary thereby 
apparently confirms the views already taken by Cicero, Isocrates and Grotius, 
that good faith is inherent of any legal system as it governs the relationship both 
among states and among individuals, as well as between a state and an individ
ual by either protecting one's legitimate expectations, by preventing abuses of a 
right or filling an obligation with content. Despite good faith's manifest pres
ence in WTO law, many issues remain open and division exists on many ele
ments of good faith in the WTO. 

18 See US-Section 301, Panel Report, para 7.21; see also US-Gasoline, AB Report, I' 17; 
Japan-Alcohol, AB Report, p 11; EC-LAN, AB Report, para 84; US-Shrimp, AB Report, para 114. 

19 US-Offset Act {'Byrd Amendment'), AB Report, para 296; see also US-Shrimp, AB Report, 
para lS8; cfMcRae, 2003, pp 710-16; Ehlermann, 2002, PI' 616-18, who is one of the few members 
of the AB to have published 'off the bench'. 

20 See US-Gasoline, AB Report, p 17. 
21 US-Japan Hot-roffed Steel, AB Report, para 101; see also US-Shrimp, AB Report, para 158; 

US-Cotton Yarn, AB Report, fn S3 to para 81; US-Byrd Amendment, AB Report, para 297; 
US-FSC, AB Report, para 166, for additional references to good faith as a 'general principle of law 
and a general principle of international law'. 
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Divergence 

Since the inception of the WTO in 1994, and increasingly in the case law of the 
last half decade, the Panels have referred to the general principle of law of good 
faith. The AB, on the other hand, has been more cautious in embracing the prin
ciple of good faith. 

The Panels and the AB, as well as scholars, are divided over the meaning 
attributed to 'good faith interpretation', namely the impact of the good faith ele
ment in the interpretive process. 

Usually, WTO practice refers to the 'fundamental rule of treaty interpreta
tion' in Article 31(1) VCLT, which it prefers over the general principle of law of 
good faith used interpretively.22 As long as the WTO interpreter expressly refers 
to customary rules of interpretation of VCLT, interpreting the WTO 
Agreements in good faith is consistent with Article 3.2 DSU, since 'Articles 31 
and 32 have attained the status of rules of customary international law'. 

However, the Panels and the AB are divided over the meaning, in the inter
pretive process, of 'good faith' under Article 31 (1) VCL T.23 A restrictive adop
tion of good faith as a tool of interpretation is nothing new to international 
judiciaries. The ILC, the IC], and academic doctrine also cannot agree on the 
rationale for good faith in this customary rule of interpretation.24 Opinions are 
divided between those advocating for good faith to commit the interpreter to a 
standard of reasonableness, and those arguing that good faith has no proper 
interpretive value when compared to the functions of meaning, context and the 
object and purpose of a norm.25 

Article 3.2 DSU defines the 'rights and obligations' of WTO Members, as the 
WTO Marrakech Agreement provides for in referring to the Annexes 1--4, the 
latter which are the agreements best known under the term of 'covered agree
ments'. Considering that Article 3.2 of the DSU restricts the jurisdiction of the 
WTO to the WTO 'covered agreements', the AB has not found a proper legal 
basis in the WTO Agreements for applying the principle of good faith, except 
for Article 3.10 DSU imposing upon WTO Members the obligation to bring a 
trade dispute only in good faith. 26 

While the Panels have been reprimanded by the AB for allegedly unlawfully 
expanding the scope of jurisdiction of the WTO as defined and bound by Article 
3.2 DSU, the AB's jurisprudence in this regard has been comparatively quite 

22 US-Line Pipe Safeguards, AB Report, para 244. 
. 2~ Compare India-Patents, Panel Report, para 7.24, with India-Patents, AB Report, paras 45-7; 

sllmlarly compare EC-LAN, Panel Report, paras 8.25-8.26, with EC-LAN, AB Report, paras 83-6. 
24 See Muller, 1971, 1'121--4; Lennard, 2003, p 22. 
25 See eg, YBILC, 1966, vol II, pp 219-21; Mtiller, 1971, PI' 123-53; Korhonen, 1996, p 7-8; 

O'Connor, 1991, I' 109; Lennard, 2002, PI' 20-2; against McRae, 2003, p 711, 'implicit in the 
text/context/object and purpose trilogy of Art 31 '. 

26 CfOhlhoff and Schloemann, 1998, pp 326-7. 
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progressive. Without falling into the pitfall of judicial creativity, the AB has also 
managed to take in non-WTO sources of la w, without locking them in as applic
able law but only as a means of interpreting existing WTO provisions. 

6 

Protection of Legitimate Expectations 
as GATT-specific Good Faith 

The non-violation nullification and impairment doctrine goes further than just 
respect for the object and purpose of the treaty as expressed in its terminology. 
One must respect actual provisions (ie, concessions) as far as their material effect 
on competitive opportunities is concerned. It is an extension of the good faith 
requireinent in this sense.' 

.KONG' ALL THE other emanations of good faith in WTO 
law and practice, the PLE is the only GATT/WTO-specific 'doctrine 
of good faith'.2 The PLE is a self-standing good faith principle which 

the WTO Panels, and even earlier, the GATT 47 adjudicators directly applied 
as a 'well-established GATT principle'.'> Because PLE is considered an expres
sion of good faith, under Article 31 VeL T, PLE also 'informs a treaty inter
preter's task' and guides the interpretation of the WTO Agreements.4 

This chapter discusses the development and foundations of the PLE in the 
GA TT 47 and the WTO with an introduction followed by a short illustration of 
its historical development from GATT 47 to WTO law. First, the 'traditional' 
concept of the PLE 'as to conditions of competition' is discussed. Second, the 
development of what this study calls the 'extended' PLE will be examined. Next, 
this study will seek to understand the alternative and more recent developments 
of the traditional concept of PLE 'as to conditions of competition'. It will 
discuss how the basis for the PLE cause of action today is broader than the nar
rower concept of 'conditions of competition'. 

PLE may be based upon frustrated MFN treatment, relate to 'the predictabil
ity to plan future trade' mentioned in the GATT and WTO preambles, and may 
even contain claims that refer to the customary rule of international law of pacta 
sunt servanda. In addition to an expanded base of a complaint, the type of com
plaint under which PLE may be brought has broadened. While supposedly 

I Korea-GOl'emment Procurement, Panel Report, para 7.95. 
2 See Cottier and Schefer, 1997, p 182 . 
. 1 India-Patents, Panel Report, para 7.20. 
4 Cf US-Offset Act ('Byrd Amendment'), An Report, para 298; US-Offset Act ('Byrd 

Amendmelll'); US-Shrimp, AB Report, para 158. 
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strictly reserved for NNVI-type complaints, PLE has also been brought under 
violation-type complaints, or under what is called 'broad' NVNI-type com
plaints. However, PLE may not be brought under overbroad NVNI-type com
plaints, which are defined as 'wrong' NVNI complaints. 

This chapter will also discuss the limits of extending the GA TT/WTO-specific 
principle of PLE to violation-type complaints. We will examine the resistance 
that the AB has put up regarding any extension of the principle, whether it be 
substantive, such as when the PLE cause of action is brought under the TRIPS, 
or procedural, such as when PLE is based upon a violation-type complaint. 

Lastly,we will look brief1y at legitimate expectations as to the precedential 
value of adopted Panel and AB Reports, although this will be discussed in more 
detail as part of the procedural functions of WTO good faith in chapter twelve 
below. 

ECONOMIC RATIONALE AND LEGAL FOUNDA TIONS 

Consolidation of the Negotiated Level of Liberalization Commitments 

The preamble to the WTO (Marrakech) Agreement calls for 'entering into rec
iprocal and mutually advantageous arrangements directed to the substantial 
reduction of tariffs and other barriers to trade', and for 'eliminate[ing] ... dis
criminatory treatment in trade relations'.5 Thus, the mandate of the WTO is to 
protect the acquis of trade liberalization, beyond the obligations of the positive 
rules of the agreements. The principle of protecting legitimate expectations 
ensures that the level of negotiated reductions of trade barriers is not offset by 
actions consistent with positive rights and obligations, but inconsistent with the 
overall level of multilaterally negotiated liberalization commitments. Thereby 
PLE contributes 'to eliminate discriminatory treatment in international com
Inerce'.6 

Pescatore criticises the WTO for having, 'in the guise of principles con
veniently termed to be "principles of GATT law'" resolved disputes by having 
'imported [principles] into GA TT from the outside? However, the opposite is 
probably true. The GATT/WTO established PLE because there was no such 
concept in public international law at the time. 8 

The GATT 47 Panels introduced the concept of PLE as to conditions of com
petition by deriving it from Article III GATT 94. As such it is considered the 
GATT/WTO's earliest and only WTO-specific expression of good faith. PLE is 
explicitly mentioned in Article XVII:3 GATS. However, jurisprudence and 

5 WTO (Marrakech) Agreement, Preamble, para 3. 
6 Canada-Wheat, AB Report, para 95. 
7 Pescatore, 1993, p 12. 
8 See Cottier anJ Schefer, 1997, pp 167-8, 180-1; see also Cottier anJ Schcfer, 2000, pp 58-9. 
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scholarship have found it implicitly contained in Articles II and III GATT. 
Moreover, it is an inherent element of the cause of action of non-violation com
plaints, the latter regulated by Articles XXIII (b) and (c) GATT 94 and Article 
26 DSU.9 

Under GATT 94, legitimate expectations protect the negotiated tariff conces
sions from being 'de facto withdrawn' by a member, who instead of 'withdraw
ing a concession de jure in exchange of compensation or equivalent withdrawals 
of concessions by affected contracting parties', circumvents by an action or 
omission Article XXVIII GATT 94 on the 'Modification of Schedules'.!O 

The Judge-made Principle 

PLE typically is a judicial concept. I I The 'well-established' principle specific to 
GA TT/WTO law was created by the GA TT 47 Panels and in the course of time 
was further developed by the Panels of the WTO.12 However, its enforceability 
has not yet been fully accepted by the AB, who nevertheless concedes that the 
PLE is derived from Article III GATT 94 and 'in part from Article XXIII, the 
basic dispute settlement provision of the GATT (and the WTO)' .13 

Because of its origins in GATT jurisprudence, PLE, when used substantively, 
is a GA TT/WTO Panel creation. 14 When used interpretively, however, PLE 
stems from the rule of interpretation in good faith under Article 31 VCLT. In 
2000, substantive uses also related the precept first developed under the GATT 
of 1947, to the customary international rule of pacta sunt servanda. 

Today, the 'precept' 15 reaches beyond the traditional meaning of conditions 
of competition under Article III GATTI Article XVII:3 GATS to more elusive 
protection of legal security and predictability to plan as the preconditions for 
competition such as trade, non-foreseeable changes both as to a member's tar
iff schedule or as to competitive bidding opportunities assured in the negotia
tions to the plurilateral GPA but subsequently changed as of the actual schedule 
of concession. 

Not only may the PLE be invoked in cases of WTO-consistent measures, but 
the claims of nullification and impairment of a benefit through the frustration of 
a legitimate expectation may also be brought regarding WTO-inconsistent 

9 C(Cheng, 1987, p 390, on the three functions attributeJ to general principles of law. 
10 Petersmann, 1991, p 226. 
11 India-Patents, Panel Report, para 7.22. 
12 Ibid. 
13 Ibid; see India-Patents, AB Report, para 34, which cites the Panel. 
14 C(Cottier anJ Schcfer, 2000, p 59, who say that the concept of NVNl complaints, rclateJ to 

the one of PLE will be reJuceJ as the WTO unJertakes to use more of general principles of law; see 
also India-Patents, Panel Report, para 7.20 anJ fns 81-4, for a list of cases using the PLE substan
tively as a GATT-specific principle. 

15 India-Patents, Panel Report, para 7.30. 
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measures, and thus in combination with a violation type complaint. 16 The 
EC-Asbestos AB Report of 1996 was pioneering on this question and found that 
if the violation of a provision triggers the frustration of a legitimate expectation 
concurrently, the claim can be brought as a separate NVNI-type complaint in a 
non-violation cause of action. L7 If the distinction between a non-violation and a 
violation complaint is not yet made, the basis of the claim is nullification or 
impairment of benefits. 

FUNCTION AND CONTENT OF PROTECTION OF 
LEGITIMATE EXPECTATIONS 

Conditions of Competition 

The PLE 'as to conditions of competition' is the origin of good faith protection, 
which was to emerge in the jurisprudence relating to the WTO Agreements in 
1996. The PLE as to conditions of competition constitutes the basis only for sub
stantive good faith principles; it does not form the basis for the procedural 
obligations to respect good faith in the DSU. This section will describe the most 
traditional among the existing types of protection of legitimate expectation 
known to the GA TT/WTO legal system. 

The initial basis upon which the GA TT/WTO adjudicators founded the PLE 
are 'the conditions competition' which a foreign market operator may rely on in 
an internal market liberalised by the multilaterally negotiated tariff conces
sions. ls PLE is not only the earliest reference ever to good faith in the 
GA TT/WTO legal system, but also a genuine GA TT/WTO-specific expression 
of good faith. Among the multifaceted references to good faith in WTO prac
tice, it is the best integrated principle. As the India-Patents Panel declared, it is 
a 'well-established GATT principle' y.J 

The PLE 'as to conditions of competition' is a principle designed to prevent 
negotiated tariff concessions from being 'adversely modif[iedf2° by an other
wise 'internationally legal act'.2L It stands for the basic GATT-specific value of 
market access. Legitimate expectations 'as to conditions of competition' assure. 
that the advantages negotiated between the contracting parties, such as better 
market access, but also non-discriminatory conditions on the domestic market, 
are reflected in the reality that the assurances of freer trade are not offset by 

16 See EC-Asbestos, AB Report, para 187. 
17 Ibid. 
18 Italy-Agricultural Machinery, Pand Report, para 12. 
19 India-Pateltts, Pand Report, para 7.22. 
20 Italy-Agricultural Machinery, Pand Report, para 12; see, q; Canada-Autos, Panel Report, 

para 10.80 for a later WTO casco 
21 Matsushita et aI, 2003, p 86. 
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other measures. Legitimate expectations protect the 'value' of exchanged trade 
concessions: 22 

[T]he main value of a tariff concession is that it provides an assurance of better mar
ket access through improved price competition. Contracting parties negotiate tariff 
concessions primarily to obtain that advantage. They must therefore be assumed to 

base their tariff negotiations on the expectation that the price effect of the tariff con
cessions will not be systematically offset. If no right of redress were given to them in 
such a case they would be reluctant to make tariff concessions and the General 
Agreement would no longer be useful as a legal framework for incorporating the 
results of trade negotiations. 2.1 

With the exception of Articles VI:5(a)(ii) and XVII:3 GATS, the PLE is not an 
expressly codified right. As a principle of GA TT/WTO law, the advantage 
of PLE is that it applies equally to each of the WTO Agreements. Some provi
sions may contain an implicit recognition of PLE, such as Articles II and III 
GATT. 

The PLE is related to other basic principles of the GATT/WTO legal system. 
Foremost,PLE 'as to conditions of competition' ensures 'compliance' with the 
non-discrimination obligation. PLE ensures the 'effective equality of competi
tive opportunities between imported products from different countries and 
between imported and domestic products':24 

[I]n an Article XXIII:l(b) case the issue is not whether equality of competitive condi
tions exists but whether the relative conditions of competition which existed between 
domestic and foreign products as a consequence of the relevant tariff concessions have 
been upset.25 

Legitimate expectations 'as to conditions of competition', economically, do 
not protect the 'trade flows' (also called 'trade volumes'21i) bur rather the 'price 
effect' of concessions (EEC-Oi/seeds 1).27 Viewed from the perspective of the 
negotiated value of concessions, legitimate expectations as to the '~onditions of 
competition' protect the 'value' or 'balance' of negotiated tariffs or other con
cessions.28 As such, PLE as to conditions of competition underlying Article III 
GATT have been described as offering only 'relative' protection.29 

22 EC-LAN, Pand Report, paras 8.69, 8.71; Petersl11ann, 1991, pp 224--5. 
2.1 EEC-Oilseeds I, Pand Report, para 148. 
24 Japan-Film, Pand Report, para 10.86. 
25 Ibid. 
26 EEC-Oilseeds I, Pand Report, para 151; sce also India-Patents, AB Report, para 40, for a list 

of cases on the issue. 
27 EEC-Oilseeds I, Pand Report, paras 147-8. 
2, EEC-Oilseeds I, Pand Report, paras 114, 148. 
29 Japan-Film, Panel Report, para 10.86. 
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The Substantive Element of GATT Article III 

Italy-Agricultural Machinery GATT 47 Panel Report (1958): 'Provide Equal 
Conditions of Competition' 

At a time when the UK was not yet part of the EC common market, it brought 
a case under the GATT alleging that an Italian law providing Italian purchasers 
of agricultural machinery with a rebate when buying Italian tractors amounted 
to a distortion of the conditions of competition between foreign and domestic 
tractors, prohibited by the non-discrimination provision of Article III. Since the 
credit facilities offered for each purchase of Italian machinery were not made 
available to purchases of imported tractors, the UK declared that 'these prod
ucts did not enjoy the equality of treatment which should be accorded to 
them'.'>() The UK found this unequal treatment particularly unfair, because the. 
tariff rates on tractors were bound pursuant to Article II GATT. 

The Panel found Italian law-even if it did not directly affect the sale or 
purchase of products-unlawful, because it had the effect of subsidising Italian 
tractors. Under Article III GATT such discriminatory effects were prohibited 
insofar as they would 'adversely modify the conditions of competition between 
the domestic and imported products on the internal market'.'> I The Panel found 
Italy to have violated the non-discrimination obligation under GATT Article 
III-because the UK tractor industry deprived by Italy's bound tariff for agri
cultural products meant that the UK tractor industry could not offset the price 
difference of the subsidy by rolling back the price effect onto Italian consumers 
through a higher export tariff; the UK tractor industry was therefore unable to 
counter the adverse effect of the Italian subsidy on its competitive opportunities 
on the Italian market. 

Neither the Panel nor the UK alleged a nullification or impairment of a reason
ably expected benefit for the reason that the value of Italy's tariff concession had 
been impaired. Nevertheless, the Italy-Agriculturallvlachinery definitions of dis
crimination that might lay 'adversely modify the conditions of competition'33 and 
'equal conditions of competition'.>4 lay the groundwork for defining the concept 
of legitimate expectations as to conditions of competition and their frustration 
through the impairment of the negotiated level of tariff concessions, whether or 
not the adverse measure circumvents or violates GATT law. As the Panel put it: 
'[TJhe drafters of the Article intended to cover in paragraph 4 not only the laws 
and regulations which directly governed the conditions of sale or purchase, but 
also any laws or regulations which might adversely modify the conditions of com
petition between the domestic and imported products on the internalmarket' . .>5 

30 Italy-Agricultural Machinery, para 5. 
31 Ibid, para 12. 
32 See ibid, pa ra 12. 
33 Ibid. 
34 Ibid, para 13. 
35 Ibid, para 12. 
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[I]f the scope of Article III were limited in the way the Italian delegation suggested to 
a specific type of laws and regulations, the value of the bindings under Article II of the 
Agreement and of the general rules of non-discrimination as between imported and 
domestic products could be easily evaded.·16 

The Panel agreed with the UK that the Article III:4 GATT requirement to 
guarantee 'equal conditions of competition' reflected the 'drafters' intent'.37 In 
result, the Panel suggested the Contracting Parties ask Italy to eliminate the 
adverse effects orits law on foreign tractor importers by 'extends[ingJ the avail
ability of the credit facility to permit a fair choice between purchases of tractors 
of domestic and foreign origin'.3s . 

Italy-Agricultural Machinery in 1958 had already set the precedent for 
expanding the scope of Article III GATT to include the prohibition of any 
domestic measures with a discriminatory effect in terms of the competitiveness 
between foreign and domestic products on the internal market: 

The selection of the word 'affecting' would imply, in the opinion of the Panel, that the 
drafters of the Article intended to cover in paragraph 4 not only the laws and regula
tions which directly governed the conditions of sale or purchase but also any laws or 
regulations which might adversely modify the conditions of competition between the 
domestic and imported products on the internal market.39 

For Italy-Agricultural Machinery, the object and purpose of Article III GATT 
is 'to provide equal conditions of competition, once goods had been cleared 
through customs' .40 Future NVNI cases, namely India-Patents of 1998, expanded 
the meaning of 'conditions of competition' to encompass not only modifications 
of negotiated concessions impairing competitive opportunities but also (beyond 
negotiated concessions) other terms of trade with an impact on the access to and 
competition in domestic market for foreign products.41 

japan-Alcohol (1996): 'Expectations of the Equal Competitive Relationship' 

japan's shochu was more favourably taxed than vodka and the imported dis
tilled liquors were not similarly taxed to 'directly competitive or substitutable 
products' from japan, thus affording 'protection to domestic products in viola
tion of Article III:2, second sentence, of [GATT)'.42 

The Japan-Alcohol Panel found and the AB confirmed that japan's Liquor 
Tax Law had the effect of affording shochu GATT-prohibited protection in 

36 Ibid, para 15. 
37 Ibid, para 13. 
38 Ibid, para 24. 
39 Ibid, Panel Report, para 12. 
40 Ibid, para 13. 
41 See India-Patents, Panel Report, para 7.20. 
42 Japan-Alcohol, AB Report, p 32; sec also Japan-Alcohol, Panel Report, paras 7.1 and 7.2. 
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relation to 'other distilled liquors'43 (often foreign), as well as to vodka under 
Article III GATT first sentence.44 

Japan's Liquor Tax Law was found to unfairly change the conditions of com
petition, which members could expect under Article III, by preferably modify
ing the competitive opportunities in favour of shochu.45 

Japan-Alcohol does not protect the EC's expectations as to the competitive 
opportunities for its liquors; rather the AB decision is directly based upon the 
prohibition of discriminatory treatment of EC liquor and vodka under Article 
III GATT 94. Japan-Alcohol does not deal with the concept of the nullification 
or impairment of a benefit, for which the EC should be compensated under 
Article 26.1(b) DSU. 

Implicitly, although not substantiating a NVNI-type complaint, the AB 
recognised that claims of frustration of legitimate expectations as to conditions 
of competition can be brought as violation complaints pursuant to Article III 
GATT in combination with Article XXIII:l(a) GATT. 

Japan-Alcohol stands in contrast to the EC-LAN AB Report. In EC-LAN, 
the AB had stated that legitimate expectations could only be protected through 
NVNI claims: 'The concept of "reasonable expectations", which the Panel 
refers to as "legitimate expectations", is a concept that was developed in the 
context of NVNI complaints' (emphasis added).46 

Japan-Alcohol constitutes the first decision under the WTO and the first 
report at an appellate level to expressly recognise that GATT Article III may also. 
protect expectations as to the 'equality of competitive conditions of competition 
for imported in relation to domestic products'.47 'The broad and fundamental 
purpose of Article III is to avoid protectionism in the application of internal tax 
and regulatory measures'. More specifically, the purpose of Article III: 

is to ensure that inrernal measures 'not be applied to imported or domestic products 
so as to afford protection to domestic production'. Toward this end, Article III obliges 
members of the WTO to provide equality of competitive conditions for imported 
products in relation to domestic products .... Article III protects expectations not of 
any particular trade volume but rather of the equal competitive relationship between 
imported and domestic products (emphasis added).48 

Secondly, the AB broadened the scope of violation complaints to include not 
only discriminatory treatment of foreign products with respect to tariffs but also 
'internal taxes and other internal regulatory measures'.4~ 

As the precedent to India-Patents, Japan-Alcohol acknowledged previ
ous practice which recognised that legitimate expectations can form the object of 

4.1 Japan-Alcohol, All Report, PI' 25-31. 
44 See ibid, PI' 21,32. 
45 Ibid, I' 1(). 
4(, EC-LAN, All Report, para 80. 
47 Japan-Alcohol, All Report, I' 1(). 
48 See ibid. 
49 Ibid, I' 17. 
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violation complaints, as long as the expectation can be situated in the context of 
a broad interpretation of the non-discrimination obligation in GATT Article III: 

In the conrext of violation complainrs made under Article XXIII:l(a), it is true that 
Panels examining claims under Articles III and XI of the GATT have frequently stated 
that the purpose of these articles is to protect the expectations of members concerning 
the competitive relationship between imported and domestic products, as opposed to 
expectations concerning trade volumes (emphasis added).50 

India-Patents reiterates the somewhat ambiguous statement of Japan-Alcohol, 
which leaves the issue open as to whether or not a claim of legitimate expecta
tions-absent of a proof of actual, de jure violation of the non-discrimination 
provision of Article III GA TT -can stand or not. Nevertheless, the 
India-Patents AB report clarified Japan-Alcohol insofar as it recognised that 
the 'purpose' of Article III is to protect the legitimate expectations as to the com
petitive relationships between imported and domestic products.51 

The Substantive Element of GATS Article XVII Paragraph 3 

The GATS negotiators codified the well-established GATT principle of main
taining the conditions of competition. Not only does the NT obligation under 
GA TS Article XVII:3 NT prohibit explicit discriminatory treatment between 
foreign and domestic service suppliers, it also considers the modification of con
ditions of competition a violation of the non-discrimination obligation: 

Formally idenrical or formally different treatment shall be considered to be less 
favourable if it modifies the conditions of competition in favour of services or service 
suppliers of the Member compared to like services or service suppliers of any other 
Mem ber. 52 

EC-Bananas (US) Panel Report (1997): 'Creates Less Favourable Conditions of 
Competition for like Service Supplier' 

The EC-Bananas Panel found the EC's operator category rules to discriminate 
against 'non-EC owned or controlled service suppliers ... provid[ing] wholesale 
trade services in bananas in and to the EC' (Chiquita, Dole Del Monte and 
Noboa), violating the GATS Article XVII:3 guaranteed conditions of COI11-

petition.53 

In the Uruguay Round, the drafters of the GATS were aware that the term affecting had 
been inrerpreted in prior GATT Panel reports to cover not only laws and regulations 
which directly govern the conditions of sale or purchase but also any laws or 

50 India-Patents, All Report, para 40. 
51 Ibid. 
52 GATS Art XVII, para 3. 
5.1 EC-BmU/nas (US), Panel Report, paras 7.327, 7.330, 7.341. 
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regulations which might adversely modify conditions of competition between like 
domestic and imported products.54 

[W)e conclude that service suppliers of Complainants' orIgm are subject to less 
favourable conditions of competition in their ability to compete in the wholesale ser
vices market for bananas than service suppliers of EC (or ACP) origin.55 

... [A)lthough operator category rules arguably apply on a formally identical basis 
regardless of the origin of the service or the service supplier concerned, service suppli
ers of Complainants' origin are subject to less favourable conditions of competition in 
the meaning of Article XVII:2-3 than service suppliers of EC origin, as a result of the 
allocation to Category B operators of 30 per cent of the licences required for in-quota 
imports of third-country and non-traditional ACP bananas.-'" 

A Note from the European Commission confirms the EC's discriminatory intent 
when establishing the licensing system for third-country and non-traditional 
ACP banana suppliers: 

[It) is intended to 'cross subsidise' the latter category of operators with tariff quota 
rents in order to offset the higher costs of production, to strengthen their competitive 
position and to encourage them to continue marketing bananas of EC and traditional 
ACP origin.57 

Consequently, we find that the allocation to Category B operators of 30 per cent of the 
licences allowing the importation of third-country and non-traditional ACP bananas 
at in-quota tariff rates creates less favourable conditions of competition for like ser
vice suppliers of Complainants' origin and is therefore inconsistent with the require
ments of Article XVII of GATS.58 

Moreover, the Panel extended the no less favourable treatment requirement to 
the MFN clatlse, so that among the foreign suppliers, identical competitive 
opportunities would be guaranteed. In other words, the conditions of competi
tion requirement was applied to ensure non-discrimination not only between for
eign and domestic suppliers pursuant to NT, but also among the different foreign 
bananas suppliers, which amounts to equal treatment pursuant to the MFN 
obligation, of non-traditional operators and ACP third-country operators.59 

Canada-Autos Panel Report (2000): 'Less Favourable as Formally Different or 
Formally Identical Treatment which Modifies the Conditions of Competition' 

In Canada-Autos, the issue was the Canadian value-added tax (CVA). The EC 
and Japan alleged that the CVA resulted in 'upsetting the balance of conditions 
of competition for sales of like imported motor vehicles'.60 

54 Ee-Bananas (US), Panel Report, para 7.281, footnotes omitted. 
55 Ibid, para 7.336. 
56 Sec ibid, para 7.338. 
57 Ibid, para 7.339. 
. '" Ibid, para 7.182. 
59 See ibid, para 7.304. 
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The CVA was part of Canada's import duty scheme, which allowed motor 
vehicle manufacturers to qualify for an import duty exemption. In order to qual
ify for such a rebate, a manufacturer had to reach a certain limit of manufac
turing costs. While Canada maintained that this treshhold could easily be 
reached by totaling the labour costs alone, the respondants-the EC and 
Japan-countered that the CVA required to qualify for a rebate 'include[dJ the 
costs of domestic parts, materials and non-permanent equipment'. The foreign 
motor vehicle manufacturers importing into Canada therefore maintained that 
by excluding from the definition of CVA the costs of like imported products, the 
CVA requirements affected the 'internal sale, ... or use' of products because 
they modify the conditions of competition between domestic and imported 
products.6l 

The Canadian government defended its definition of CV A by stating that it 
did not require the use of domestic over imported products for the import duty 
exemption, and that the use of domestic products was a local content require
ment unrelated to the tax calculation scheme.62 

Not only did the complainants base their claim on the less favourable treat
ment of imported motor vehicle parts, which would lead to offsetting the fair 
competition amorig foreign and domestic products, they also alleged that the 
exclusion from the definition of CV A of the costs of imported products would 
affect the trade in services, because 'it modifies the conditions of competition 
between the beneficiaries of the duty-free treatment and other wholesale trade 
service suppliers of imported motor vehicles which do not benefit from the same 
treatment'.63 In particular, the cost of foreign services offered in Canada would 
be higher than the domestically offered services, because the costs of the prod
ucts the service provider would have to purchase would be higher for the foreign 
service providers. In our view, the CVA requirements does indeed affect the 
conditions of competition between services supplied in Canada and services 
supplied from outside Canada through modes 1 and 2, even where a manufac
turer meets its CVA requirements on the basis of labour costs alone.64 

The Panel likewise concluded that due to the CV A requirements, the auto 
manufactures ben fitting from the import duty exemption would end up prefer
ring to use Canadian services rather than 'like' services supplied from another 
member, and that the CVA did 'modify [ ... J the conditions of competition in 
favour of services supplied within Canada'.6s 

Another issue in Canada-Autos, relating to the PLE as to no less favourable 
competitive conditions for foreign service suppliers, arose in connection with 
the scope of footnote 10 to Article XVII:1. The footnote exempts from the 

60 Canada-Autos, Panel Report, para 4.3. 
61 Ibid, para 10.76. 
62 See ibid, para 10.77. 
63 See ibid, para 10.237 . 
64 Ibid, para 10.304. 
65 Ibid, para 10.307. 
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GA TS non-discrimination obligation, foreign service or service suppliers whose 
foreignness constitutes an 'inherent competitive disadvantage'. The Panel 
argued that a member may not introduce measures modifying the competitive 
opportunities for such services and suppliers that are already disadvantaged 
because of their foreign-ie non-national-origin.66 

In contrast, the GATS concept of reasonable expectations is more limited in 
scope, insofar as it only vests if the measure at issue does not conflict with the 
GATS' rules (Article XIII:3 GATS).67 Just as with GATT, GATS requires a 
nullification or impairment of benefits to be shown in order for a frustration of 
reasonable expectations to be substantiated. As Cottier and Schefer argue, the 
significant difference to GATT, which applies the nullification and impairment 
condition to both violation and NVNI complaints, is that GATS relates the con
cept of nullification and impairment to the reasonable expectations specifically, 
and thus reserves the concept only for cases concerning the frustration of legit
imate expectations. 68 Consequently, the GATS has eliminated the difference 
between violation and NVNI based upon whether nullification and impairment· 
are presumed (violation cases) or must be proven (NVNI).69 

Differences between Protection of Legitimate Expectations under GATT 
and GATS 

In contrast to both GATT Article XXIII:l(b) and Article 26 DSU, which provide 
for NVNI remedies-whether or not the offending measure conflicts with the 
agreements-GA TS Article XXIII:3 expressly limits the coverage of reasonable 
expectations to GATS-consistent measures: 

If any Member considers that any benefit it could have reasonably have expected to 
accrue to it under a specific commitment of another Member under Part III of this 
Agreement is being nullified or impaired as a result of the application of any measure 
which does not conflict with the provisions of this Agreement, it may have recourse to 
the DSU.7° 

Another difference between these the GATT 94 and the GA TS, is that GA TS 
Article XXIII:3 replaces, by 'explicitly stating', the requirement of reasonable 
expectations 'the concept of nullification and impairment of benefits', used in 
GATT Article XXIII:l(b). GATS is seen to have 'broken new ground' and con
tributed to containing 'potentially far reaching and arbitrary use' of nullification 
and impairment concept for legal measures, by no longer using the concept of 
nullification and impairment to distinguish a violations from an NVNI claim?' 

66 Sec Canada-Autos, Panel Report, paras 10300-10308. 
(,7 Roessler, 1997, pUS. 
(,8 Sec Cottier and Schcfer, 1997, p 157. 
69 Ibid, pp 157-8; see also Matsushita et ai, 2003, pp 85-6. 
70 Compare WTO Analytical Index, 20(H, pp 368-9 and Art 26 DSU with Art XXIII:3 GATS. 
71 Cottier and Schcfer, 1997, pp 157-8. 
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Article VI:5(a)(ii) GATS constitutes GATS' second 'legal obligation' to 
respect reasonable expectations: 

In sectors in which a Member has undertaken specific commitments, pending the entry 
into force of disciplines developed in these sectors pursuant to paragraph 4, the 
Member shall not apply licensing and qualification requirements and technical stan
dards that nullify or impair such specific commitments in a manner which: 

(ii) could not reasonably have been expected of that Member at the time the specific 
commitments in those sectors were made.72 

Under GA TS a member has a legitimate expectation that foreign services and 
service suppliers will not be treated less favourably than dornestic ones. 

. Specifically, a member may not apply licensing, qualification and technical stan
dards and requirements to the 'committed' service sectors unless they could 
have reasonably been anticipated at the time the commitments were made. Until 
today, no case law has elucidated the meaning, function and scope of GATS 
Article VI:5(a)(ii).73 

The question then is what the purpose of the GATS NVNI provision in 
Article XXIII:3 is. Both the protection of the legitimate expectations as to no less 
favourable treatment for foreign service suppliers in Article XVII, paragraph 3 
and as to no unreasonable changes in licensing/technical requirements for 
specific commitments, Article VI:5(a)(ii), will be brought under a violation type 
complaint. 

GA TS Article XVII:3 is in fact founded upon the body of jurisprudence which 
formed around GATT Article III, more than anything else, as the EC-Bananas 
(US) Panel illuminates: 

Thus, the forrnulation of both Articles II and XVII of GATS derives from the 'treat
ment no less favourable' standard of the GATT national treatment provisions in 
Article III of GATT, which has been consistently interpreted by past Panel reports to 
be concerned with conditions of competition between like domestic and imported 
products on internalmarkets.74 

The US-Copyright Panel in 2000, confirmed the EC-Banana's dictum that 
PLE under GATS Article XVII, paragraph 3 incorporated by analogy the acquis 
of GA TT Article III. The only difference between PLE under GATT Article III 
and GATS Article XVII, paragraph 3, is that the GATS charges the member 
modifying the competitive opportunities for third-country services and service 
suppliers with 'violating' the non-discriminatory treatment obligation: 

[\X1]e also recall that, eg, in the dispute Ee-Bananas III, the Panel and the Appellate 
Body introduced concepts, as developed in dispute settlement practice under Article 
III of GATT, into the national treatment clause of Article XVII of GATS whose 

72 Sec Roessler, 1997, p 135. 
7.' cfWTO Analytical Index, 20(n, p 1108. 
74 EC-Bmwnas (US), Panel Report, para 468 (footnote omitted). 



140 Function and Content of Protection of Legitimate Expectations 

wording is based on the GATT national treatment clause and interpretations devel
oped in GATT dispute settlement practice?5 

Finally, the 2001 US-FSC (Article 21.5) Panel Report pronounced on the sim
ilar issue of PLE between GATT Article III jurisprudence and Article XVII:3 
GA TS: 'Clearly, provisions relating to national treatment under the GA TS were 
modeled after Article III of the GATT and reflect jurisprudence developed there", 
under'.76 

Given the 'huge differences in the nature of goods and services', Cho is skep
tical that GATS can 'rely entirely on the GATT for guidance'.77 Cottier and 
Schefer also pointed out that because Article XVII:3 GATS does not require or 
even 'mention ... the term "nullification" and "impairment'" of a benefit, 
GA TS in comparison to GATT has abolished the antiquated and ambiguous 
concept of NVNI complaints.78 As Cottier and Schefer say, under GATS, there 
is either the violation of an obligation or a specific commitment, or the prohibi
tion to frustrate legitimate expectations of benefits relating to a modification of 
conditions of competition under Article XVII:3.79 As Cottier and Schefer 
emphasize, 'both are legal concepts', and thus, both are violation grounds for 
complaint. so Even if the GATS framework is an incomplete legal order,8! PLE 
still does gap-filling in the form of NVNI complaints, just as PLE under GATT 
Article XXIII: 1 (b) does. 82 Additionally, because under GATS the specific com
mitments emanate from the members' unilateral initiative, and responsibility 
and are not multilaterally negotiated concessions, a measure a member intro
duces to 'offset' its own commitment cannot be sanctionable.83 

The GATS negotiators somewhat reduced the legal avenues for complaints 
'contained' the option of expanding the GATS jurisdiction judicially to new 
areas via NVNI complaints. While under GATT, for infringements of reason
able expectations, there were two legal avenues (if related to conditions of 
competition, violation complaints under the non-discrimination obligation of 
Article III, if induced by an area of law not yet covered by the WTO, such as 
competition policies, NVNI nullification and impairment under Article 

75 US-Copyright, Panel Report, para 6.185. 
76 US-FSC (Art 21.5),Panel Report, para 8.143; see also Korea-Beef, Pancl Report para 624, for 

the analogy betwccn Art III: 4 GATT and GATS Art XVII:3 
77 Cho, 199R, pp 324-5. 
78 Cotticr and Schcfcr, 1997, P 157. 
79 Sce ibid. 
80 Ibid. 
81 See GATS Art Vl:~ Cdcvelop any neccssary disciplincs') and GATS Art XV Cdevcioping the 

ncccssary multllatcral dlsclplmes'). 
82 CfRocssler, 1997, p 135, however, Rocsslcr, in contrast to my opinion also finds GA TT to be 

an mcomplcte Icgal ordcr, 'And, like the GA TT, the GATS framework of obligations docs not covcr 
the full range of pol.icies affecting trade in services, and consequcntly docs not effcctively protect all 
the e.conomlc bcnefits that WTO Membcrs expect from the specific commitments they obtained by 
making counter-commItlllents'. 

83 See Cho, 1998, p 325. 
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XXIII:l(b)), under GATS there is only one for both frustration of legitimate 
expectations and outright violations of obligations. 

Under GATS, the specific commitments are unilateral concessions, not mutu
ally interdependent, ie 'bound' like the tariffs under GATT. Thus, the specific 
commitments being simple, unilateral statements, provide for no legal basis in a 
complaint.84 Overall, the GATS containment of NVNI complaints should not 
be understood to be an intentional decision to curb NVNls by design, developed 
out from the lessons learned by overbroad NVNI complaints.85 

Instead it is GATS' distinctive design, which less intently than the one of the 
GATT, promotes legalisation, but more emphatically embraces development 
through further negotiations, essentially summarised with the instrument of 
'progressive liberalization'. While the GATT seems to consider itself a 'com
pleted' legal system, where the few gaps can be quickly managed by a NVNI 
complaint, the GATS, inversely, assesses itself as a legal system in development, 
which will further construct its laws by negotiations only. 

The Procedural Element of Successful Non-violation Nullification and 
Impairment 

A complainant has to show four elements for an unforeseeable measure to legit
imately impair the attainment of a benefit. The impairment usually is the frus
tration of a legitimate expectation. The constitutive elements for a NVNI-type 
complaint have been described at length elsewhere, so that they are only briefly 
listed here.86 

'True' Non-violation Nullification and Impairment and Constitutive Elements 

Benefit, Impairment, Non-forseeable Measures, Causality A nullification and 
impairment can be a 'disadvantage to the complaining party' but can also result 
in a 'benefit to the responding party'.87 Moreover, Article 26 DSU sanctions a 
measure and/or its application which 'impede the attainment of an objective'.88 

Since a NVNI ground of complaint is based on the lack of a positive legal 
obligation, GATT practice early on sought to make up for this legal insecurity 
by requiring a 'detailed justification' from the complaining party pursuant to 

Article 26(a) DSU.89 
In 1962, the Uruguayan Recourse to Article XXlll Panel decision introduced 

the requirement of a 'detailed submission incumbent on the country invoking 

84 Ibid. 
85 Against Cottier and Schefer, 1997, pp 157-8. 
86 Sec, egibid, pp 158-63; l'etersmann, 1991,1'1' 2]()-26; Cho, 1998, pp 316-18. 
87 Ibid, 1'161, the benefit to the responding member situation has never arisen in practice. 
88 Art 26 DSU. 
89 CfCho, 1998, 1'1' 316-18; Ohlhoff, PI' 739-40. 



142 Function and Content of Protection of Legitimate Expectations 

Article XXIII', in cases 'where there is no infringement of the GATT provi-· 
sions'.9o The EC-Asbestos Panel in 2000 found the fact that Article XXIII(b) 
GA TT 47 cases are 'exceptional courses of action' justifies 'requiring the com
plaining party, as opposed to the respondent, to carry the burden of presenting 
a detailed justification in support of its complaint'.91 

Rendering Concessions 'Meaningless' A NVNI complaint pursuant to Article 
26 DSU vests when a benefit that could legitimately have been expected to 
accrue is impaired. The 'benefit impaired' relates to the negotiated concessions, 
which are rendered 'meaningless'92 'as a result of the application by a Member 
of any measure'93 taken in 'the absence of substantive [WTO] legal rules',94 Of 

by 'measures consistent with th[e] Agreement[s], (EEC-Oilseeds IJ. YS 

Because the legitimate expectations of the US did not relate to conditions of 
competition created by tariff or other concessions, but instead to an 'entitlement 
to a benefit that had accrued pursuant to the negotiation', the Panel 'noted' that 
the 'basis' for the Korea-Government Procurement NVNI claim was 'different' 
from the one for a 'traditional NVNI case'.% 

In consequence, Korea-Government Procurement qualifies as what Hudec 
has called a 'wrong' NVNI case. Cho writes that 'wrong cases' have 'over
extend [ ... ] the jurisdiction of the WTO dispute settlement system' and 'pose 
the risk of over-adjudication'. In sum, these could become associated with 
'judicial overreach', a development in the WTO which 'has brought the WTO 
judicial branch into the disreputation among developing and developed country 
Members alike'.9? 

90 Uruguayan Recourse to Art XXIII, Panel Report, para 15. 
9! EC-Asbestos, Panel Report, para 8.276. The dispure was based on a French Decree defining a 

temporary exception for 'certain existing materials, products or devices containing chrysorile fibre 
when ... no substitute for that fibre is available' and, based on current scientific knowledge, 'poses 
a lesser occupational health risk than chrysotile fibre'. Canada, as the complainant, did nor contest 
the toxicity of asbestos, but maintained that chrysorile asbestos, the only form of the substance still 
allowed to be used in France, was safe in circumstances of properly controlled use and should not 
be banned outright. Canada claimed that the Decree infringed the provisions relating to technical 
regulations and standards, ie Art 2 ATBT, violated the principle of non-discrimination, and was 
contrary to the GATT prohibition on quantitative import restrictions. Canada also claimed that the 
French ban nullified or impaired comparative advantages accruing to Canada within the meaning of 
article XXIIl:l(b) of the GA TT. The EC-Asbestos Panel at first instance found that the 'prohibition' 
provision of the Decree was not covered by the TBT Agreement, whereas the 'exceptions' in Art 2 
were covered. The Panel found that the measure was justified on the grounds of human health in 
accordance with article XX(b) of the GATT and fulfilled thc conditions set out in the Chapcau of 
that same article. The Panel also determined that Canada had failed to establish that the Decree had 
subsequently nullified or impaired benefits that accrued to Canada in accordance with Art 
XXllI:l(b) of the GATT. See Footer and Zia·Zarifi, 2002, pp 120--42, for a summary of the case. 

92 See EEC-Oilseeds I, para 81. 
93 Art 26 DSU. 
94 India-Patents, AB Report, para 41. 
95 EEC-Oilseeds I, Panel Report, para 144. 
96 See Korea-Government Procurement, Panel Report, paras 7.84, 7.87. 
97 Cho, 1998, pp 329-30, with references to Hudec, who introduced the term of 'wrong NVNI 

complaints'; see Barfield, 2001, pp 45ff for 'judicial overreach' at the WTO and its critics. 
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The existence of NVNI complaints at the WTO as well as the notion of 
legitimate expectations as to conditions of competition have been brought into 
relation with good faith and completeness of the WTO as a legal system. 

Panel case law in India-Patents and EC-LAN has associated the PLE with 
'good faith interpretation' under Article 31 VCLT. In Korea-Government 
Procurement, the Panel further expanded the relationship of legitimate expecta
tions. In Korea-Government Procurement, PLE played the role of the 'good 
faith [element of] interpretation' under the 'general rule of interpretation' of 
Article 31(1) VCLT.9H A fortiori the Panel found PLE expressed in the substan
tive legal rule of pacta sunt servanda. 

Scholarship by Cottier and Schefer maintains that NVNI is 'an implicit incor
pOl'ation of the principle of the PLE in the trading system' and that '[tJhe pro
tection of good faith clearly is at the core of NVNI complaints'.99 Most recently, 
authors such as Ohlhoff and Bagchi have confirmed the connection between 
good faith and legitimate expectations by statements such as: 'Indeed, Panels 
and the Appellate Body of the WTO have thus far interpreted a relatively robust 
notion of good faith, sufficient to encompass the controversial notion of a 
NVNI nullification or impairment' .100 

In past Panel practice, there have also been 'wrong' NVNI complaints where 
the adjudicator prohibits domestic measures in an area not yet covered by WTO 
law, when such measures circumvent existing WTO law. In such 'wrong' cases 
the WTO adjudicator takes on a legislator's task. Such cases today have so far 
concentrated exclusively on a single new area, that of anticompetitive practices. 
The issue for the GATT 47 Panel of whether or not to enter into such 'wrong' 
NVNI-type complaints, was whether or not GATT law should allow the 'toler
ation of restrictive business practices by private companies' like in the 
Japan-Semiconductors case, were legitimate expectations in competitive condi
tions of one contracting party were frustrated by the other contracting party's 
deficient competition policy. 101 

Such overbroad cases seek out judicial resolutions instead of negotiated solu
tions. Cottier and Schefer maintain that it would enhance legal security at the 
WTO and solidify the predictability of its decisions, if the WTO judiciary 
would replace the NVNI-type remedy through a violation-type remedy on the 
basis of a violation of the general principle of law of good faith, which has in the 
meantime also been recognised by general public internationallaw. 102 

9S India-Patents, Panel Report, para 7.18; EC-LAN, Panel Report, para 8.2S; see also 
US-Section 301, Panel Report, para 7.67. _, . 

99 Cottier and Schefer, 1997, p 148; see also Cottier and Schefer, 2000, p )8; see also Cottier and 
Oesch, 2001, p 36. 

100 Hagchi, 2003, p 1540. 
101 See Japan-Film, Panel Report, paras 10.49-10.50. 
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'Requiring a Mutually Satisfactory Adjustment' There is no WTO case law to 
clarify the meaning of the 'mutually satisfactory adjustment' remedy. However, 
scholarship has advanced the following proposals and concerns for giving con
tent to the remedy of 'mutually satisfactory adjustment'. 

Matsushita, Schoenbaum and Mavroidis as well as Petersmann have warned 
that the adjustment should not create a MFN-inconsistent solution to the 
dispute, and that any adjustment compensating for the loss of competitive 
opportunity should thus be offered on an MFN-basis, ie erga omnes. 103 

Cottier and Schefer argue for amending the remedy, in order for it to congrue 
with 'removing the harming measures' of violation complaints. While the 
removal of the measure should be the 'prime obligation', the 'parties suffering 
from such fundamental changes' would 'retain the right to renegotiate market 
access conditions with principle suppliers' .104 

Petersmann finds that such 'mutually satisfactory adjustment' can either 
consist of offering 'compensatory trade liberalization' or of 'compensatory 
withdrawals' of 'substantially equivalent concessions initially negotiated with 
the applicant contracting party' under Article XXVIII GATT 94.105 

'True' Non-violation Nullification and Impairment Cases 

The action for traditional forms of protecting legitimate expectations under the 
GATT 47, the GATT 94, the GATS and the TRIPS are NVNI-complaints. This 
section will start by listing case law followed by an analysis of the 'true' NVNI 
action. 

Australia-Subsidy GATT 47 Panel Report (1950) The concept of PLE was cre
ated to protect the value of a tariff concession granted by one member from 
being impaired by otherwise GATT-consistent, but unforeseeable behaviour of 
that same member towards its trading partners. 

In Australia-Subsidy, the working party found that Chile could not have been 
expected to foresee at the time that it negotiated for duty-free binding on sodium 
nitrate, that Australia would lift its war-time fertilizer subsidy on sodium 
nitrate, from which Chilean imports into Australia had been benefiting: 106 

... [T]he action of the Australian Government which resulted in upsetting the 
competitive relationship between sodium nitrate and ammonium sulphate could not 
reasonably have been anticipated by the Chilean Government, ... 107 

102 See Cottier and Schefer, 1997, p 148; Cottier and Schcfer, 2000, pp 58-9. 
103 Sec Matsushita et al 2003, pp 86; sec also Petersmann, 1991, P 226. 
104 Cottier and Schefcr, 1997, p 181. 
105 Petcrsmann, 1991, I' 226. 
106 Australia-Subsidy, para 12. 
107 Ibid. 
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The working party considered whether Chile had suffered an injury, 
expressed by an impairment of a benefit accruing to Chile under the GATT 
Article XXIII: 1 (b). 

While the lifting of a subsidy regularly is a GATT-consistent and an encour
aged action, in Australia-Subsidy it amounted to an abuse of rights, because it 
impaired the value of the concession granted to Chile. The Panel found that Chile 
could neither have reasonably been asked to have expected the price for ammo
nium sulphate compared to the one for sodium nitrate to rise, nor, for Australia 
to remove the subsidy from which Chile had also benefitted, before lifting it on 
another fertilizer (ammonium sulphate), because in the past Australia had treated 
both fertilizers equally. lOS In reaching this conclusion the Working Party consid
ered that the removal of a subsidy, in itself, would not normally result in 
nullification or impairment. In the case under consideration, the inequality cre
ated and the treatment that Chile could reasonably have expected at the time of 
the negotiation-after taking into consideration all pertinent circumstances
were important elements in the working party's conclusions.109 

The finding of the working party revolved around the issue of foreseeability. 
The question was whether Chile had reason to assume that the subsidy would 
remain applicable to both fertilizers as long as there remained a local nitrogen
ous fertilizer shortage or whether it should have foreseen the end of the war
time fertilizer subsidy. I 10 

Even if the Australian government had not acted 'unreasonabl[y]', the working 
party nevertheless stated that Chile could at the time of the 1947 negotiations not 
have expected Australia to treat the fertilizers dissimilarly. I II As the working 
party report reads: 

The Australian Government, in granting a subsidy on account of the war-time fertil
izer shortage and continuing it in the post-war period had grouped the two fertilizers 
together and treated them uniformly.112 

While finding that Australia had not violated GATT law, the working party still 
concluded that there was a prima facie impairment of a concession granted to Chile 
as a result of a measure which did not conflict with the provisions of the General 
Agreement. I 13 Chile did not ask that it be released from its obligations to import 
sodium nitrate duty-free; thus, the working party hoped that a satisfactory adjust
ment between the two members according to Article XXIII: 1 could be found.1l4 

While the working party conceded that the value of concessions granted to Chile 
had been impaired, it found no infringement of the Agreement by Australia. lls 

lOS See Cottier and Schefer, 1997, 1'178. 
109 Australia-Subsidy, para 12. 
110 Sec ibid. 
111 Ibid. 
112 Ibid. 
113 See ibid, para 13. 
114 See ibid, paras 13-14; see Cottier and Schefcr, 1997, 1'1'159-63; Petersmann, 1991, pp 20CH, 

for a discussion of the case. 
115 Australia-Subsidy, para 13. 
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But beginning with the later US-Taxes on Petroleum (Superfund) case, a vio~ 
lation of a treaty provision was to become a prima facie case of nullification and 
impairment. The Panels (and later the AB) would find it no longer necessary to 

check whether or not a GATT violation also constituted nullification or impair
ment.116 In NVNI cases there would be no such presumption, and nullification 
and impairment would have to be established by the complainant(s)."7 Article 
26:1(a) DSU codifies this burden of proof for the complaining party. 

In the India-Patents case the AB said that in order to establish nullification 
or impairment, it was no longer necessary to determine whether legitim~1te 
expectations had been impaired, once a prima facie case of violation had been 
established. 118 Nevertheless, the case figures as a milestone for the recognition 
that Article III GATT integrates a protection for legitimate expectations as to 

the conditions of competition. 
Japan-Alcohol clarifies two issues: Firstly, the decision confirmed the 

Superfund Panel of 1987, which had said: 'Article III:2, first sentence, obliges 
contracting parties to establish certain competitive conditions for imported 
products in relation to domestic products'."9 Japan-Alcohol extends 
Superfund's jurisprudence by specifying that 'Article III protects expectations 
not of any particular trade volume but rather of the equal competitive relation
ship between imported and domestic products' (emphasis added).'20 

In sum, the jurisprudence that the Panels and later the AB established with the 
above mentioned cases shows that in a violation case, the PLE was already con
tained in the prima facie case of nullification and impairment, while in NVNI 
cases the Panel would have to prove that the legitimate expectations of a Party 
had been nullified or impaired. Thus, it is only partially true that legitimate 
expectations are only protected in the framework of a NVNI complaint. In a 
violation complaint, they are not an issue to be established by the Panel, but they 
are nevertheless contained in the claim of violation. 121 

A broad reading of 'nullification and impairment' to include a 'change of the 
competitive relationship of the parties"22 is sometimes also advanced as the ori
gin of PLE.123 Such an expanded notion of interpretation of nullification and 
impairment, which emphasizes 'an element of flexibility to take into account 
elements other than strict adherence to or violation of treaty provisions', 124 con
stituted the cause of action for the Germany-Sardines (1953) NVNI-complaint, 
where Norway invoked the frustration of a 'traditional' concept of the PLE. 

116 See US-Taxes on Petroleum (Superfund), para 5.1.3; sec Jackson er ai, 2002, I' 273, for a dis-
cLlssion of rhe case. 

117 See EEe-Oi/seeds I, para 151. 
118 See India-Patents;AB Report, para 40. 
119 US-Taxes on Petroleum (Superfund), Panel Report, para 5.1.9. 
120 Japan-Alcohol, AB Report, p 16. 
121 See India-Patents, AB Report, para 41. 
122 Cottier and Schefcr, 1997, p 160. 
123 See ibid, lOOO, pp 57-8. 
124 Ibid, I' 58. 
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Germany-Sardines GATT 47 Panel Report (1953) In Germany-Sardines, 
Norway accused Germany of changing its treatment of preparations of sardines 
to less favourable than the equal treatment negotiated at the Torquay Round of 
Multilateral GATT trade negotiations. The Panel found that since Norway 
could not have foreseen Germany's unilateral action at Torquay, and because 
Germany's action 'substantially reduced the value of the concessions obtained 
by Norway that Norway had actually suffered a nullification and impairment of 
a benefit accruing to it under the General Agreement'. 125 Even though in this 
case there was no violation of a GATT provision, the Panel found: 

The measures taken by the German Government have nullified the validity of the 
assumptions which governed the attitude of the Norwegian delegation and substan
tially reduced the value of the concessions obtained by Norway, ... the Norwegian 
Government is justified in claiming that it had suffered an impairment of a benefit 
accruing to it under the General Agreement. 126 

The Panel recommended that Germany restore the competitive relationship 
which existed at the time the Norwegian Government negotiated at Torquay, 
and which Norway could reasonably have expected to continue. '27 

In this case, there was no GATT-consistent action which turned out to be an 
abuse of a right because it reduced the value of tariff concessions; rather it was 
the less favourable treatment given despite the assurance of an equal treatment 
that upset the competitive relationship between the preparations of two groups 
of sardines. 

Two years later, in the 1955 decision of Germany-Starch and Potato Flour, 
the Netherlands, Belgium and Luxemburg contended that the value of their tar
iff concessions visca-vis Germany had decreased because Germany had failed to 
bring down to Benelux rates its duties on certain starch products as had been 
promised by the Head of the German delegation. The Panel.found that already 
the 'firm promise' of granting the tariff binding sufficed to create legitimate 
expectations. 128 The promise was neither made part of the formal schedule of 
tariff concessions nor deposited formally with the Secretariat, but simply con
tained in a letter by the chief of the German delegation. 129 This case was never 
settled130 but simply 'noted'. 131 

EEC-Oilseeds I GATT 47 Panel Report (1989) In direct contrast to 

Australia~Subsidy, where withdrawing a subsidy had impaired the value of 
tariff concessions accorded to Chile and violated its legitimate expectations, the 

125 Germany-Sardil1es, para 17. 
126 Ibid. 
127 Sec ibid, para 18; sec also Corrier and Scheier, 1997, PI' 159--i53; Perers1l1ann, 1991, pp 204-5, 

for a discussion of rhe case. 
128 Sec Germany-Starch and Potato Flour, 1'1' 77, 79; sec von Bogdandy, 1992, I' 98 and Corrier 

and Scheier, 1997, 1'1' 159--i53, for a discussion of rhe case. 
129 Sec Perers1l1an, 1991,206. 
130 Sec Jackson cr aJ, 1995, I' 363. 
\.11 Perers1l1ann, 1991,206. 
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scenario of EEC-Oilseeds 1 is directly opposite: the contested issue of the case 
was not the lifting of a subsidy from which foreign fertilisers had benefitted, but 
the introduction of a subsidy to domestic producers at the expense of foreign 
ones. The EEC's subsidy on EEC oilseed was alleged to directly circumvent the 
duty free bindings on oilseed, agreed during the Dillon Round, and thus 
impaired the EEC's trading partners' expectation that all oilseed be exposed to 
global price competition: 132 

The idea underlying them is that the improved competitive opportunities that can 
legitimately be expected from a tariff concession can be frustrated not only by mea
sures proscribed by the General Agreement but also by measures consistent with that 
Agreement. Ll3 

The EC argued that no nullification or impairment could arise in the absence 
of any violation of specific obligations of the General Agreement. 134 The US in 
contrast argued that nullification and impairment could occur if a trading 
partner introduces a domestic measure subsequent to the adoption of the tariff 
concession and if that measure 

could not have reasonably been anticipated by the party bringing the com
plaint at the time of the negotiation of the concession; and 
upset the competitive position of the imported products (ie altered the pre
existing market relationship in the host country). 135 

The EC countered that it is not legitimate to expect the absence of production 
subsidies, even after the grant of a tariff concession, because Articles III:8(b) and 
XVI: 1 explicitly recognise the right of contracting parties to grant production 
subsidies. This right would be effectively eliminated if its exercise were assumed 
to impair tariff concessions: 136 

The recognition of the legitimacy of an expectation relating to the use of production 
subsidies therefore in no way prevents a contracting party from using production sub
sidies consistently with the General Agreement; it merely delineates the scope of the 
protection of a negotiated balance of concessions. For these reasons the Panel found 
that the US may be assumed not to have anticipated the introduction of subsidies 
which protect Community producers of oil seeds completely from the movement of 
prices for imports and thereby prevent tariff concessions from having any impact on 
the competitive relationship between domestic and imported oilseeds.Ll7 

Declaring that legitimate expectations balance the scope of the protective 
albeit GATT-consistent measures, with the volume of trade liberalization 

132 Sec EEC-Oilseeds I, paras 131, 143; sec Jackson et ai, 1995, pp 357-64; Cottier and Schcfer, 
1997, pp 159, 162; Petersmann, 1991, pp 217-18; von Bogdandy, 1992, pp 102-3, for a discussion of 
the casco 

m Ibid, para 144. 
134 Sec ibid, Panel Report, para 55. 
135 Ibid, para 58. 
136 Ibid, para 147. 
137 Ibid, para 148. 
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achieved through negotiated tariff concessions, the GATT Panel can be said to 

have refered to a well-described function of good faith in public international 
law, which is-according to Schwarzenberger, Zoller and others-that good 
faith functions to delimit the scope of rights and obligations: 138 

For these reasons the Panel found that benefits accruing to the United States under 
Article II of the General Agreement in respect of the zero tariff bindings for oilseeds in 
the Community Schedule of Concessions were impaired as a result of subsidy schemes 
which operate to protect Community producers of oilseeds completely from the move
ment of prices of imports and thereby prevent the oilseeds tariff concessions from hav
ing any impact on the competitive relationship between domestic and imported 
oilseedsY9 

US-Offset Act ('Byrd Amendment') Appellate Body Report (2003) When it 
appealed the US-Offset Act ('Byrd Amendment') Panel Report, the US asked the 
AB whether or not the Panel had erred in finding firstly that the US had not vio
lated its obligations under Article 5.4 ADA and Articlel1.4 of the ASCM.140 
However, the AB found that the US must be regarded as not having acted in 
good faith. 141 

While the issue of violation/NVNI complaints under Articles 26 DSU and 
XXIII: l(b) GATT 94 did not arise directly, the AB issued two ambiguous if not 
contradictory statements on the correlation between a violation of WTO law 
and an action that is contrary to good faith. In the opening statement on good 
faith, the AB says: 'Given our conclusion that the CDSOA does not constitute a 
violation of Article 5.4 of the Anti-Dumping Agreement and Article 11.4 of the 
ASCM Agreement, the issue of whether the United States "may be regarded as 
not having acted in good faith" in enacting the CDSOA does not have the rele
vance it had for the Panel'. 142 

Nothing, however, in the covered agreements supports the conclusion that simply 
because a WTO Member is found to have violated a substantive treaty provision, it 
has therefore not acted in good faith. In our view, it would be necessary to prove more 
than mere violation to support such a conclusion.143 

The AB seemed to suggest that NVNI complaints no longer are the remedy of 
choice to protect good faith, because 'more than a mere violation must be 
shown'. With this statement, the AB directly overturned its findings of the ear
lier paragraph, where it implied that good faith could be protected only in the 
absence of a violation. Demanding that more than a mere violation must be 

138 See Schwarzenbcrger, 1955, pp 324ff; Zoller, 1977, pp 45, 343-6. 
139 EEC-Oilseeds I, Panel Report, para 152; see similarly, EEC-Oi/seeds II, Panel Report, paras 

85 and 90. 
140 ASCM, Annex lA of the Marrakesh Agreement Establishing the WTO of 15 April 1994, ill 

The Results of the Uruguay Round of Multilateral Trade Negotiations, The Legal Texts, GATT 
Secretariat, June 1994, WTO, Geneva. 

141 See US-Offset Act ('Byrd Amelldmellt'), Panel Report, paras 7.63-7.64. 
142 Ibid, AB Report, para 295. 
143 Ibid, para 298. 
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proven, suggests that violation complaints are the only possible carriers of good· 
faith claims, because this would entail that an additional, possibly subjective 
element would have to be proven in order to distinguish the good faith violation 
from any ordinary rule-violation. However, the AB statement that more than a 
mere violation must be proven for a good faith cause of action to stand, leaves 
many questions open, for instance: 

Must a subjective element of the intent to act inconsistently with WTO law 
be shown in order for the general principle of good faith to become enforce
able in addition to a rule violation? 
Is acting contrary to good faith a cause of action for a NVNI-type complaint, 
or maya good faith violation be cause of action supplementary to the viola
tion basis of a claim? 

Conclusions 'True' NVNI cases compensate for the benefit impaired, which is 
the competitive trading opportunity a tariff or other concession has granted a 
WTO Member. In what Cottier and Schefer call 'true' and 'real' NVNI com
plaints, 144 Cho 'supplementary-mode' NVNI cases, 145 and the Panels 'traditional 
NVNI claim',146 a direct causal link connects the measure offsetting the benefit 
with the negotiated concessions or the concessions under negotiations. 

It remains debatable whether or not a cause of action demanding legal pro
tection of one's legitimate expectations must always be brought under a NVNI
type complaint or whether a claim of frustration of legitimate expectations may 
also be brought under a violation complaint. 147 There are at least three reasons 
for this dilemma: 

Under the GATS most cases involving the PLE will be dealt with under vio
lation complaints. 148 The reason for this is that Article XVII:3 GATS explic
itly codifies the obligation to protect the reasonable expectations as to 
conditions of competition, so that the violation of PLE will amount to 
violating the text of a rule, as opposed to violating some sort of implicit prin
ciple. The fact that the GATS, in a further development from the GA TT 94, 
has abolished the requirement of showing a violation of reasonable expec
tations, has led to the expanded PLE in recent jurisprudence, where an 
NVNI-type complaint is no longer necessary for bringing a PLE cause of 
action 
TRIPS does not cover NVNI complaints at all. 
The GATT 94 concept of NVNI also includes measures that violate 
GA TT.14~ Under the GATS, a violation of PLE could be brought under 
Article XVII:3 as mentioned above, but it would be limited to allegations 

144 See Corrier and Schefer, 1~~7, p IX2, who lise the term 'real' or 'true' NVNI complaints. 
145 C:ho, 199X, p 318. 
146 Korea-Gol'ernmel1t Procuremellt, Panel Report, para 7.84. 
147 Corrier and Schefer, 1~~7, p 181. 
14" Sec ibid. 
149 Art XXIII:3 GATS. 
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of a frustration of legitimate expectations pertaining to conditions of com
petition. 

In a 'true' NVNI case, the impairmerit of a benefit relates to a concrete, 
identifiable improvement of multilateral trade. The improvement a mei11ber can 
legitimately expect may: 

accrue under the negotiated level of tariff or other concessions; 
be based upon the negotiation concessions; or 
relate to goal of the WTO, whichis protected by the customary rule of pacta 
sunt servanda. 

Traditionally, the benefit impaired has been the legitimate expectation as to 
the competitive opportunity guaranteed by a tariff or other concession. 150 The 
'true' NVNI complaint precisely defines the competitive opportunity offset 
either as a tariff or another concession. Moreover, the 

products in question in NVNI cases seem to have a relatively close relationship; they 
are 'identical' or 'directly competitive' products', ... which implies that to some extent 
supplementary mode NVNI cases, ... playa pragmatic role of filling in the gap let by 
the general obligations in the GATT, including the Article III (national treatment) 
obligations. lSI 

Since Korea-Government Procurement, the benefit can extend to a legitimate 
expectation as to a competitive opportunity generated by the negotiation of a con
cession. 152 The Panel found that what it termed 'traditional' NVNI complaints to 
be 'extended pacta sunt servanda' .153 Thus, in Korea-Government Procurement, 
the Panel laid open the nexus between GA TT/WTO NVNI complaints and the 
general principle of law of good faith, which is a correlation that Cottier and 
Schefer had identified in 1997. 154 

In order to avoid confusion between 'true' NVNI complaints, and ones that 
might be considered 'true' NVNI complaints but where there is no tariff or other 
concession offset, it is proposed to use the term 'broad' NVNI complaint for 
Korea-Government Procurement-type cases. This notion would regroup all 
those situations brought under a NVNI-type complaint, where the legitimate 
expectation relates to a more abstract benefit than a tariff or other negotiated 
concession, yet is narrow enough to be protected by a general principle of law, 
such as pacta sunt servanda, or perhaps, state responsibility. 

The US-Copyright and Canada-Pharmaceutical cases, described below under 
the section entitied 'Extended Protection of Legitimate Expectations', do not fall 
under the 'broad' NVNI-type complaints, even though the legitimate expecta
tion claim at their basis is more 'extended' than the nullification and impairment 

ISO See eho, 1998, pp 316-18. 
151 Ibid,p 318. 
152 Sec Korea-Gouernmellt Procuremellt, Panel Report, para 7.~3. 
153 Ibid, para 7.103. 
154 Sec Corrier and Schcfer, 1997, p 148. 
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of a tariff concession. The reason is that for US-Copyright and Canada
Pharmaceutical the PLE brought a cause of action under a violation-type 
complaint and not a NVNI-type, probably because large parts of both cases 
related to the TRIPS, which still keeps the NVNI-type complaint suspended from 
applying to its substantive provisions. 

In all the other cases where a legitimate expectation as to a competitive 
opportunity cannot be subsumed either under negotiated concessions or under 
the more extended notion of PLE referring to a general principle of la w or a cus- . 
tomary international rule, the situation is for the legislator to regulate and thus 
not a 'case' for the adjudicator; hence, they are (using Hudec's words) 'wrong' 
cases. 155 

In the Japan-Film Panel ruling, the Panel denied the US a NVNI ground of 
complaint because it failed to show how measures of promotion, distribution or 
restriction upon large stores selling film, 'nullifiers] or impair[s] benefits accru
ing to the United States in respect of competitive market-access expectations for 
imported film or paper' .156 

In Japan-Film the US's cause of action was general anti-competitive behav
iour by Japan, whether it was private actions tolerated by Japan or anticompet
itive government regulation. The discriminatory treatment against the US film 
producers was without any relation to a GATT-specific benefit such as tariffs, 
and resembled more a politically motivated attempt to broaden the WTO's 
scope of jurisdiction by competition law. Japan-Film thus qualifies as an 'inde
pendent-mode' or 'wrong' NVNI case. 157 

'Wrong', 'Overbroad' and 'Broad' Non-violation Nullification and 
Impairment Cases 

'Wrong cases' involve the impairment of legally unreasonable but politically 
important expectations. The question is firstly, whether or not case law of the 
Panels has legitimately offered protection to such constellations. Secondly, the 
question is whether the Panels have gone too far in extending the relief for the 
frustration of legitimate expectations ('wrong' cases) where they have mistak
enly understood the protection of legitimate expectations to provide for an 
'overbroad' sense. The issue of resolving 'wrong' NVNI complaints has gained 
importance with ongoing negotiations as to whether or not to establish the 
NVNI remedy within TRIPS. 

How can one recognise what Hudec terms 'wrong' NVNI complaints? In a 
'wrong' NVNI complaint, a member claims the frustration of a legitimate 
expectations as to equal competitive opportunities for its products, services or 

155 eho, 1~~8, pp 32~-30, with references to Hudec, who introduced the term of 'wrong NVNI 
complaints'. See Barfield, 2001, pp 45ff for 'judicial overreach' at the WTO and its critics. 

156 See Japan-Film, Panel Report, para 10.366. 
157 eho, 1998, p 319. 
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nationals, on the internal market, based on a 'broad[er]' benefit than tariffs or 
another type of concession. ISS 

Cottier and Schefer define 'wrong' NVNI complaints as 'constellations in 
which legally unreasonable, but politically very important, expectations are 
impaired by the action of others', which are not at all specific to the trade area, 
but exist 'in any other domain of human conduct'. 159 

Roessler articulates the concern that expanding 'the application of Article 
XXIII:1(b) ... to benefits generated by the general policy obligations set out in the 
WTO Agreements that go beyond their good faith performance', would be 
'inconsistent with the intent of Article 3.2 DSU'. 160 Similarly to the later Korea
Government Procurement Panel, Roessler sets out the general principle of 
performing treaties in good faith, ie pacta sunt servanda, as the threshold for dis
tinguishing a 'true' from an 'overbroad' NVNI complaint. 161 In this context, Cho 

says: 

[T)hese cases include issues where current Members have not yet established relevant 
substantive norms on which Panel decisions can be based or cases in which sovereign 
questions arise as to whether a Panel should second-guess the policy determination of 
a Member country. 162 

Most agree that such politically motivated NVNI complaints, which often 
function to fill in the gaps in the law of the WTO Agreements, should be con
tained. Proposals are, firstly, to negotiate a new set of WTO rules for filling in 
gaps in yet unregulated areas of cross-border trade. Secondly, one would have 
to encourage the WTO judiciary to increase its references to principles of gen
eral public international law. 

However, there are voices advocating for maintaining a broad existence of 
NVNI complaints, in order to keep up the flexibility associated with 'main
tain[ing] the balance of interests even in cases where the substantial law does not 
cover the issues at hand'.163 Some even fear that under the WTO, compared to 
the old GATT, where a member could veto the adoption of such a 'wrong' Panel 
report, 'wrong' NVNI complaints will proliferate, because the WTO no longer 
is equipped with such a 'screening mechanism ... to expel irrelevant cases'. 164 

Already successfully tested in the Korea-Government Procurement case, a 
method for dismissing 'wrong', that is, 'overbroad' NVNI complaints, is to 
charge the complaining member with knowledge of the change in circumstances 
or of the gap in the law, to the effect that its NVNI complaint will remain unsub
stantiated for lack of non-foreseeability. 165 

158 C( ibid, pp 330-1 referring to Hudec. 
159 Cottier and Schcfer, 19~7, p 182. 
160 Roessler, 1997, p 142. 
161 See Korea-Gouernment Procurement, Panel Report, paras 7.93-7.102. 
162 Cho, 1998, p 330. 
163 Von Bogdandy, 1992, p 110. 
164 Cho, 1998, p 330. 
165 See Korea-Gouernmel1t Procuremellt, Panel Report, para 7.119. 
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So far, only in the Korea-Government Procurement did the Panel successfully 
broaden the scope of an NVNI cause of action without violating the separation 
of judicial and adjudicative powers in the WTO. The Panel in 
Korea-Government Procurement substituted the missing basis for claiming PLE 
with the customary rule of pacta sunt servanda. By proxy of pacta simt ser
vanda, the Panel avoided engaging in 'overbroad' interpretation of the facts and 
law in the case and thereby escaped the accusation of creating a category of 
'wrong' PLE. 

The Korea-Government Procurement case shows that as long as PLE is based 
upon NVNI action, PLE is validly extended, and the 'broadened' PLE is the 
legitimate cause of action of a 'broad' but not 'overbroad' NVNI complaint. 

The specific constellation of the Korea-Gouernment Procurement case leads 
this study to identify a third category of NVNI-type complaints, in addition to 
'true', 'wrong' and 'overbroad' complaints, a category which this study calls 
'broad' NVNI complaints. 'Broad' NVNI may be defined as those complaints, 
where the WTO legal basis for claiming the frustration of legitimate expecta
tions is missing, but where a general principle of law or customary international 
law steps in to fill that gap of substantive law. 

'Broad' NVNI complaints qualify as a 'procedural extension of the concept of 
PLE' and are further described below in the section on the extensions of the con
cept of PLE, particularly under the heading of 'procedural extensions'. 

Compared with an extended definition of PLE, a 'broad' NVNI describes the 
broadening of the scope of the NVNI cause of action, while 'extending' relates 
to the scope underlying the basis of a 'broad' claim, which is the 'extended' PLE. 
In sum, an 'extended' PLE and a 'broad' NVNI complaint may go hand-in
hand. 

Japan-Semi-Conductors GATT 47 Panel Report (1988): a 'Wrong Case' The 
EEC had asked the Panel to examine whether or not an export barrier (such as 
voluntary export restraints, export cartels and export taxes) as opposed to the 
standard import barriers, could form the basis of a NVNI complaint. ln6 The 
Panel did not consider the argument raised because the EC was unable to 
demonstrate evidence of a competitive disadvantage vis-a-vis exports from the 
US, which were allegedly bound in an agreement between the US and Japan aim
ing at access of US products on the Japanese market and preventing.J apanese 
dumping on the US market. The EEC had alleged that the voluntary export 
restraints (VERs) that existed between the US and.J apan, though not covered by 
GATT law, were nevertheless inconsistent with the GATT objectives. In? The 
case was adopted but for the NVNI ground of complaint, for which the EEC had 
brought insufficient evidence. 

166 Scc Japan-Semi-Conductors, para 33; scc Cotticr and Schcfcr, 1997, 1'1'159,162; Pcrcrsmann, 
1991, PI' 213-14; von Bop;dandy, 1992, PI' 100-1, for a d isclIssion of rhc casc. 

167 Japan-Semi·Conductors, para 131; scc Pcrcrsmann, 1991, I' 217; for a disclIssion' of rhc casc. 
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The case is important for demonstrating that non-standard trade barriers, 
even outside direct government control, can negatively influence negotiated tar
iff concessions. InS It is to be kept in mind that through linkage ofWTO law with 
related treaties (CBD, World Health Organization, Food and Agriculture 
Organization), the rules of which contain trade-specific obligations, there might 
be more such 110n-standard, 'wrong' NVNI complaints in the future, when 
WTO Members allege that a specific trade obligation or prohibition of such a 
related treaty, infringes upon the negotiated tariff or other concessions of the 
WTO. Authorising NVNI complaints for non-standard trade measures would 
much expand the scope of NVNI complaints. To some authors as well as to the 
AB, such PLE based on 'wrong' type of complaints would destabilise the pre
dictability and security of the multilateral trading system. Others to the contrary 
stress the benefits for trade if such 'overbroad' complains were legitimate. 

In Japan-Film, the US claimed that the benefits from trade liberalization for the 
Kodak Film company had been impaired by actions that neither solely targeted 
foreign importers nor were taken by the government. Since Japan's measures 
were not found in violation of GATT law, the US had been deprived of the 
grounds for a violation-type complaint. However, the US had claimed and the 
Panel confirmed that the US could bring a non-violation-type complaint on the 
basis that its legitimate expectations as to fair conditions of competetion had 
been frustrated. The US had claimed that the benefits from GATT liberalization 
had been impaired because Japan's laws were tolerating monopolies.169 

However, the Panel found that since Japans regulation functioned effectively as 
an incentive for Japans film producers to monopolise production and conclude 
price agreements to the detriment of foreign companies, the US claim that its 
reasonable expectations as to benefits arising from the negotiated tariff reduc
tions brought under a NVNI cause of action, were justified: 

We reach this conclusion in considering the purpose of Article XXIII:l(b), which is to 

protect the balance of concessions under GATT by providing a means to redress gov
ernment actions not otherwise regulated by GATT rules that nonetheless nullify or 
impair a Member's legitimate expectations of benefits from tariff negotiations. To 
achieve this purpose, in our view, it is important that the kinds of government actions 
considered being measures covered by Article XXIII: 1 (b) should not be defined in an 
unduly restrictive manner (footnotes omitted, emphasis added).I?O 

Korea-Government Procurement Panel Report (2001): a 'Broad Case' The 
Korea-Government Procurement case of 2001 'extended pacta sunt servanda' 
and 'broadened' the NVNI-complaint (see below for a more complete descrip-

. tion of the case). Therefore the Korea-Government Procurement case will be 
discussed twice, once from the perspective of a 'broad'-but not necessarily 

16S Scc von Bop;dandy, 1992, pp 100-1. 
169 Scc Japan-Film, Panel Rcport, paras 10.49-10.50. 
170 Ibid, para 10.50. 
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'wrong'-NVNI-complaint and, further below, from the viewpoint of an 
'extended' PLE, which-for Korea-Government Procurement-manifests itself 
by deriving the PLE cause of action on the duty to negotiate in good faith, which 
itself is based in the customary rule of pacta sunt servanda. 

Two years after Japan-Film, the Panel in the Korea-Government 
Procurement decision used the general principle of international law to expand 
the notion of a 'true' NVNI complaint. 

If Korea offset the US service providers' competitive bidding opportunities by 
inadequate submission procedures and bidding deadlines it unlawfully modified 
such terms of negotiation agreed upon between Korea and the US and thus, the 
Panel found Korea to have violated the duty to negotiate in good faith. The 
Panel thus found that the impaired competitive opportunity constituted the 
grounds of a NVNI despite the fact that no 'actual Schedule commitment[s], 
formed the grounds of complaint. 171 Thus, the Panel admitted a NVNI com
plaint in the absence of actual concessions, but on the grounds that Korea had 
violated its duty to negotiate in good faith. 172 

Capsizing the general principle of law of good faith in order to create a more 
law-based, 'true' NVNI ground of complaint, to replace the tact that there were 
'no concessions given by Korea', was an important development for the 'well
established GATT principle' of legitimate expectations. 

The decisive role the Panel attributed to general public international law in 
this case has gained only little and negative attention in recent scholarship. 173 
On the one hand McRae has criticised the decision as an example of an unlaw
ful importation of additional obligations under the disguise of public inter
national law. McRae, in contrast to the Panel and mainstream doctrine, 
maintains the scope of Article 3.2 DSU authorises only interpretive references to 
public international law, but prohibits incorporating supplementary inter
national law obligations into the WTO.174 

The ... concern ... is whether the treaty obligations of WTO Members are to be sup
plemented by additional obligations derived from customary international law. On 
the face of it, Article 3.2 DSU says that they cannot ... This distinction was ignored 
by the Panel in Korea-Government Procurement which took the view that unless 
expressly or implicitly excluded by the WTO Agreements, public international law 
can be invoked by a Panel as the basis for a substantive finding against a Member. 175 

When the Panel employed to good faith to fill in the gap of Korea's missing 
scheduled concessions, it proved that the WTO's legalisation can go hand in 
hand with its integration into general public international law. As the custom-

171 Korea-Gouernment Procurement, Panel Report, para 7.118. 
172 See ibid, paras 7.93-7.119. 
173 Ibid para 7.117; see, eg Hilf, 2001, P 122; Pauwclyn, 2001, P 543; Lennard, 2002, p 43; Canal

forgues, 2003, p 119, for four authors who have identified (he value of the Korea-GOl'ernment 
Procurement Panel Report for the WTO's relationship to general public international law. 

174 See McRae, 20Cl3, pp 711, 713. 
175 Ibid, P 713. 
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ary rule of pacta sunt servanda prevents judicial law-making (Article 3.2 DSU) 
it simultaneously completes the WTO's gaps. The Korea-Government 
Procurement Panel promotes the WTO system's openness towards inter
national law. 

THE NOTION OF 'EXTENDED' PROTECTION OF LEGITIMATE 
EXPECTATIONS IN THE KOREA-GOVERNMENT 

PROCUREMENT PANEL REPORT 

The theme of this next section is what the Korea-Government Procurement 
Panel called 'extended' PLE. The diverging decisions by the Panels and the AB 
on PLE mirrors the two camps in scholarship, namely: 

- Those who represent the WTO as a rule-oriented legal system guided by the 
mission of containing equity law jurisdiction and 'limiting the use of flexi
bilities' to a minimum; and in sharp contrast, 

- to want to use PLE as a 'catalyst for integrat[ing], the WTO legal system into 
the broader one of international law more generally. 

In Korea-Government Procurement the Panel was undecided whether a PLE 
cause of action could be extended beyond the protection of conditions of com
petition on a foreign market, to the duty to negotiate in good faith. 

To extend the PLE cause of action according to the Panels, would mean to 
enable PLE to vindicate the duty to negotiate in good faith, to protect the pre
dictability of trade opportunities in the future and to protect expectations as to 
equal treatment in relation to the MFN (instead of under the NT clause). The 
NVNI choice of action has usually been the incorrect type of complaint for 
claiming the frustration of a legitimate expectation, in an 'extended' sense, so 
that the Korea-Government Procurement Panel found 'extended' PLE claims to 
have to be brought in a violation-type complaint instead. 

Extending Protection of Legitimate Expectations and its Limits in a 
Rule-oriented WTO 

The conditions of competition, which amount to the 'benefit' protected by legit
imate expectations, relate either to tariff concessions (GATT) or to the specific 
commitments (GATS). However, under an extended concept of PLE, PLE may 
protect even the ,'reasonable expectation of enjoying competitive bidding oppor
tunities' under the plurilateral GPA.176 Moreover, the concept of extended PLE 
could also encompass benefits impaired or reasonable expectations frustrated 
by violations of explicit treaty goals, such as the security and predictability of a 

176 Korea-Gouernment Procurement, Panel Report, para 7.103. 
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transitory patent system under TRIPS Article 70. 177 This is in contrast to claims 
of violation of positive rights and obligations incumbent on WTO Member 
States. A claim of frustration of expectations legitimately derived from treaty 
goals amounts to holding a WTO Member State responsible for the expecta
tions it creates, as opposed to holding that Member State responsible for 
fulfilling its rights and obligations under the WTO Agreements: 

There is no denying that economic operators-in this case potential patent appli
cants-are influenced by the legal insecurity created by the continued existence of 
mandatory legislation that requires the rejection of product patent applications in 
respect of pharmaceutical and agricultural chemical products. 178 

Conditions of competition are not a reserved domain of trade in goods under 
GATT Article III GATT, but are a 'precept ... governing the [entireJmultilat
era I trading system' (India-Patents, Panel Report).179 Consequently, Panel 
jurisprudence has established legitimate expectations as to competitive oppor
tunities as a principle applicable to all the WTO Agreements (India-Patents, 
Panel Report). To this day, appellate practice has not accepted the comprehen
sive PLE throughout all the WTO Agreements. The AB equates the PLE cause 
of action to non-violation nullification and impairment (NVNI), whereas the 
Panels recognise that PLE may be the cause of action of a violation complaint 
(India-Patents, Panel Report, 1998). 

GATT 47 and GATT 94 practice 'extended' the GATT/WTO-specific prin
ciple of PLE.180 The earliest expansion of the scope of PLE occurred with the 
Australia-Subsidy decision of 1950. Doctrine subsequently depicted PLE in 
Australia-Subsidy to function as a prohibition of abus de droit. lSI The 
India-Patents (1997) and EC-LAN (1998) Panel Reports found PLE to express 
an element of 'good faith interpretation', 182 which the 'customary rule of inter
pretation of public internationalla w' had codified under Article 31 VCL T (see 
above).183 Additionally, the EC-LAN Panel Report established that legitimate 
expectations would protect tariff treatment, and it sufficed that the tariff treat
ment had only been 'contemplated' by a schedule pursuant to Article II:5 GA TT 
(EC-LAN).184 Again, the EC LAN Panel, based on the earlier India-Patents 
Panel decision, propagated the possibility of protecting legitimate expectations 
under a violation-type complaint, as codified under Article XXIII:l(a) GATT 94 

177 Sec India-Patents, Panel Report, paras 7.21,7.34-7.35,7.41-7.43,7.62. 
178 Ibid, para 7.35. 
179. Ibid, para 7.30. 
180 C( Korea-GolJernment Procurement, Panel Report, paras 7.102ff, which describes I'LE as an 

'extended pacta sunt sewanda'. 
181 See Cimicr and Schcfer, 1997, p 178. 
182 India-Patents, Panel Report, para 7.18; EC-LAN, Panel Report, para 8.25; see also 

US-Section 301, Panel Report, para 7.67, of 2000, which takes up the expression. 
183 See India-Patents, Panel Report, paras 7.18; EC-LAN, Panel Report, para 8.19. 
184 See EC-LAN, Panel Report, paras 8.23ff. 
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and Article 23 DSU. The EC-Asbestos AB Report confirmed that legitimate 
expectations may be protected under a claim of violation of Articles I, II:5, III 
GATT and, conceivably, Article XVII:3 GATS, except that such a claim of vio
lation will have to be brought additionally, instead of alternatively, to a claim 
of rule-violation. ls5 

Most recently, the Korea-Government Procurement Panel of 2000 found that 
PLE could be derived from the 'principle of international law' of pacta sunt ser
vanda, which includes among others the duty to negotiate in good faith. 186 

Procedural Extensions: 'Broad' Non-violation Complaints and Violation 
Complaints 

This section describes how the procedural extension of the NVNI-type com
plaint or the violation-type complaint relates to the substantive extension of the 
PLE cause of action. As the Korea-Government Procurement Panel decision 
(described above) has shown, a broad scope of protection through a NVNI 
claim is legitimate WTO practice today, as long as the underlying PLE cause of 
action has been legitimately expanded by a general principle of law stepping 
into the gap ofWTO law. 

The issue of whether or not it is possible to claim protection of one's legiti
mate expectations through a violation complaint is controversial. A claim of 
frustration of a legitimate expectation will not in and of itself constitute the 
grounds for a violation complaint; rather the inconsistent measure in violation 
of a WTO provision simultaneously nullifies and impairs an additional benefit 
addressed by the legitimate expectation. 

Protection of Legitimate Expectations under 'Broad' Non-violation 
Nullification and Impairment Complaints 

The following section refers to the section on 'broad' NVNI-complaints above, 
where the Panel had introduced with Korea-Government Procurement a deci
sion that procedurally extended the scope of PLE by construing a 'broad' but 
legitimate NVNI-type complaint, based upon a notion of PLE extended by the 
customary rule of pacta,sunt servanda. 

185 See India-Patents, Panel Report, para 7.40; EC-LAN, Panel Report, para 8.23; EC-Asbestos, 
Panel Report, para 8.263; EC-Asbestos, An Report, para 187; against India-Patents, An Report, 
para 42; EC-LAN, An Report, para SO. 

186 Kore,i-Go!'ernment Procurement, Panel Report, paras 7.93, 7.120. 
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Protection of Legitimate Expectations under Violation Complaints 

India-Patents and EC-LAN Panel Reports (1998) Alleging the frustration of 
legitimate expectations in a violation complaint are the India-Patents case 
(January 1998), where the violation of the 'well-established GATT principle' of 
'conditions of competition' was at stake, and the EC-LAN (June 1998) case, 
where the violation of Article II:5 relating to tariff classification under GATT 
was at the basis of a request for PLE.18? 

The Panels in both India-Patents and Ee-LAN maintained that Articles I, II:5 
and III GA TT encompass a protection for legitimate expectations so that a frus
tration of such can be brought in a violation complaint: 188 

The fact that the Oilseeds Panel report concerns a NVNI complaint does not affect the 
validity of this reasoning in cases where an actual violation of tariff commitments is 
alleged. If anything, such a direct violation would involve a situation where expecta
tions concerning tariff concessions were even more firmly grounded. ls9 

The Panel in Ee-LAN appeared to find that those provisions in the WTO 
Agreements which implicitly refer to some sort of legitimate expectation, will be 
violated when such expectations are frustrated. Such provisions are not only 
Article II GATT as in the present case, but also include Articles III GATT and 
XVII:3(b) GATS: 

We now turn to the examination of whether the actual tariff treatment of LAN equip
ment entitles the United States to legitimate expectations in this regard sufficient to 
establish its claim of a violation of Article II of GATT 94 by the European 
Communities (emphasis added).190 

The US claimed that legitimate expectations may be alleged in the context of 
a violation complaint under Articles II or III GATT: 

The United States believes that the Panel properly relied on the concept of 'legitimate 
expectations' and that the decision in India-Patents does not require the rejection of 
the Panel's use of 'legitimate expectations' as a factor in its analysis of whether 
the European Communities is in violation of its obligations under Article II of the 
GATT 94. 191 

In result, the Panel sided with the US with one reservation. The Panel did not 
agree completely with the US that PLE should be separated from claims under 
Article II or III GATT. Neither this Panel nor its predecessor, the India-Patents 
Panel, found that there existed any good reason for separating legitimate expec
tations and Articles II and III GATT. To the contrary, the India-Patents and 

187 India-Patents, Panel Report, para 7.20; see Ee-LAN, Panel Report, paras X.23-S.28, 8.31. 
lXX See India-Patents, Panel Report, para 7.20; Ee-LAN, Panel Report, paras 40-1 (US), para 

8.23 (Panel). 
189 Ee-LAN, Panel Report, para S.23. 
190 Ibid, para S.45. 
191 See ibid, para 40. 
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Ee-LAN Panels found that in order to protect the respective parties' legitimate 
expectations it was necessary to build upon those provisions: 

In the view of the United States, it is both possible and necessary to distinguish 
between the concepts employed in enforcing obligations under Articles III or XI of the 
GATT, the concepts involved in a 'NVNI nullification or impairment complaint' and 
the concept of 'legitimate expectations' employed by the Panel in the present dispute. 
According to the United States, all three concepts are intellectually and historically 
distinct and independent.192 

The EC appealed to the AB to overturn the Panel's finding because it had as 
in India-Patents before: 

meld[ edJ the legally-distinct bases for 'violation' and 'NVNI' complaints under Article 
XXIII of the GATT 94 into a uniform cause of action which is not consistent with 
Article XXIII. 193 

The EC made this statement because it believed that the Ee-LAN case 

was not concerned with the affectation of competitive relationship between imported 
and domestic products, but rather with the tariff treatment of certain products com
pared to the concessions scheduled by the EC in the WTO.194 

[EJven more erroneously, ... the context that the present Panel considered to be rele
vant for the interpretation of Schedule LXXX in a violation complaint has been 
deduced from the interpretation of Article II in a NVNI complaint.195 

India-Patents and EC-LAN Appellate Body Reports (1998) Conservative AB 
practice in India-Patents and Ee-LAN overturned the progressive Panel deci
sions on the issue of PLE, and reinstated the status quo, holding that PLE may 
be protected only via a NVNI-type complaint. Both the India-Patents and 
Ee-LAN AB Reports argued that PLE as to conditions of competition under 
Articles III GATT, and as to tariff classification under Article II:5 GATT, can 
only be brought in NVNI complaints: 196 

The concept of 'reasonable expectations', which the Panel refers to as 'legitimate 
expectations', is a concept that was developed in the context of NVNI complaints. As 
we stated in India-Patents, for the' Panel to use this concept in the context of a 
violation complaint 'melds the legally-distinct bases for "violation" and "NVNI" 
complaints under Article XXIII of the GATT 94 into one uniform cause of action' and 
is not in accordance with established GATT practice (footnotes omitted).19? 

192 Ibid, para 42. 
193 Ibid, para 14. 
194 Ibid, para 15. 
195 See ibid, para 14. 
196 See India-Patents, AB Report, para 36; Ee-LAN, AB Report, paras 77, 80. 
197 Ee-LAN, AB Report, para 80 with reference to India-Patents, AB Report, para 42. 
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NVNI complaints sanction members for de jure WTO-legal conduct, which 
offsets the trade liberalising effect of negotiated concessions. However, a WTO 
Member may also be required to make adjustments when its measures out
rightly violate or 'conflict with the provisions of that Agreement' (Article 26 
DSU).198 Under GATT the 'nullification or impairment' can consist, pursuant 
to the text of Article XXIII: 1 (b) and confirmed by EC-Asbestos jurisprudence, 
either of a rule-violation or a measure which does not conflict with the GATT: 

It follows that a measure may, at one and the same time, be inconsistent with, or in 
breach of, a provision of the GATT 94 and, nonetheless, give rise to a cause of action 
under Article XXIII:l(b).IYY 

Korea-Government Procurement Panel Report (2000) The Korea-Govem111ent 
Procurement Panel, despite expanding the PLE cause of action by introducing the 
concept of pacta sunt servanda as an additional basis for a PLE claim, refused to 
handle the case as a violation-type complaint. Had the Korea-Govem111ent 
Procurement Panel been consequent in its expansion of the scope of PLE, it would 
have had to agree that the logical consequence of violation of a positive rule of 
international law, which the principle of pacta sunt servanda embodies, is a 
violation-type complaint. Had the Korea-Govemment Procurement Panel 
completed its progressive approach, it should have allowed the claim of frustra
tion of such legitimate expectations to be claimed under a rule-violation instead 
of a non-violation. 

Possibly, extending the substantive scope of PLE to include the PLE as to the 
duty to negotiate in good faith under the general principle of law of pacta sunt 
servanda, was already a far-enough step for the Panel to take, s~ that in the end 
it seemed more acceptable to leave the claim unsubstantiated because the US 
could not prove the elements for successfully bringing PLE under a NVNI-type 
complaint. Instead the Panel preferred to maintain the NVNI-type complaint 
alleged by the US, with the result that it kept the US bound to the high thresh
old of showing the causal link between measure and benefit impaired and the 
non-foreseeability of Korea's change of legislation. 

Had the Panel not stopped short at simply linking PLE with pacta sunt 
servanda, but had also changed the NVNI complaint into a violation of pacta 
sunt servanda, the likelihood that the US could have won the case on the ground 
of its legitimate expectations would have increased.20o 

EC-Asbestos Appellate Body Report (2001) Inan important shift of its previ
ous India-Patents and EC-LAN jurisprudence, the EC-Asbestos AB decisions 
argued that an Article 11:5 or III GATT claim of violation can be brought 
together with a claim for compensation (NVNI) of frustrated expectations as to 

these provisions. 

lY8 Perersmann, 1991, PI' 224, 226. 
199 EC-Asbestos, AB Report, para 1S7. 
200 Sec Korea-Government Procurement, Panel Report, par" 7.100. 
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Nonetheless the acknowledgment in EC-Asbestos that Article 11:5 and III 
GA TT, or conceivably and Article I GATT XVII:3 GATS, constitute the basis 
for legitimate expectations differs from the India-Patents and EC-LAN 
jurisprudence of the Panels. The difference is that the AB in EC-Asbestos still 
held that any claim of a frustrated legitimate expectation would have to be 
brought under a NVNI-type complaint, even if the legitimate expectation 
related to conditions of competition guaranteed by Articles I, 11:5, III GATT, 
and Article XVII:3 GATS. The Panels in contrast had found that in the specific 
cases of Articles I, 11:5 and III GATT (conceivably also Article XVII:3 GATS), 
the ground of complaint of frustrated legitimate expectation could be contained 
in a claim of violation.2ot 

Substantive Extensions: Articles I & II GATT 1994, Principle of WTO Law 

EC-Citrus Products (1985): Article I GATT 

The EC-Citrus Products case of 1985, which remained unadopted, expanded 
the PLE beyond tariffs, to so-called 'non-tariff benefits '. The US had alleged that 
the EC tariff treatment (preferences) accorded to citrus imports from 
Mediterranean countries nullified or impaired benefits accruing to the US under 
the MFN treatment (Article I: 1).202 

The merit of EC-Citrus Products for the development of the principle of legit
imate expectations is the expansion of the term 'benefit', which thereby opened 
NVNI complaints as to the impairment of legitimate expectations as to condi
tions of competition also to the competitive opportunities among the different 
importers into a foreign market. 

The EC's preferential treatment did not offset bound tariff concessions; 
rather the preferences granted by the EC infringed upon 'only' unbound US tar
iffs. Although complaints brought previously under Article XXIII:l(b) had 
related to benefits arising from Article II, it believed that this did not signify that 
Article XXIII:1(b) was limited only to those benefits. The drafting history of 
Article XXIII confirmed that this Article, including paragraph l(b), protected 
any benefit under the General Agreement. This would include then the benefits 
accruing to the US under Article 1:1, which applied to bound and unbound tar
iff items alike' .203 

Nevertheless, the preferential tariff had operated in practice to affect adversely 
US-EC trade in these products and 'to upset the competitive relationship 

201 See EC-LAN, Panel Rcport, paras 8.23, 8.69-S.70; sce India-Patents, Panel Report, para 7.20. 
l02 Sce EC-Citrus Products, paras 1.5,4.25. The countrics favourably treated vis-a-vis other third 

country citrus importers were Algeria, Cyprus, Egypt, Israel, Jordan, Lebanon, Malta, Morocco, 
Spain, Tunisi" and Turkey. See Cottier and Schefcr, 1997, PI' 159, 163; Pctcrsmanl1, 1991, 
PI' 210-13; von Bogdandy, 1992, PI' 98-9,104-6, for discussion of the casco 

20,' EC-Citrus Products, para 4.36. 
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between the US and the EC's Mediterranean suppliers'.204 The Panel found the 
grant of preferential tariffs to Mediterranean citrus exporters to be 'public 
knowledge' and thus 'foreseeable' to the US.20S 

The 'contracting parties had refrained from making a recommendation under 
Article XXIV: 7 on the EEC agreements with the Mediterranean countries on 
the understanding that the rights of third countries would thereby not be 
affected'.206 Therefore, the Panel reached the conclusion that in this particular 
situation the balance of rights and obligations underlying Articles I and XXIV 
of the General Agreement had been upset to the disadvantage of the contracting 
parties, and that the US was therefore entitled to offsetting or compensatory 
adjustment to the extent that the grant of the preferences had caused substantial 
adverse effects to its actual trade or its trade opportunities. 207 

Because of objections by the Contracting Parties and the adoption of a bilat
eral agreement between the EC and the US, the Panel report of 7 February 1985 
was not adopted.20x 

EC-LAN Panel Report (1998): Article II:5 GATT 

The EC-LAN Panel extended the 'traditional' basis of a legitimate expectations 
complaint, namely Article III GATT, to Article II:5 GATT, which it found to 
implicitly contain in its first sentence, a measure of protection for legitimate 
expectations: 

[RJeceiving from another contracting party the treatment which the first contracting 
party believes to have been contemplated by a concession provided for in the appro
priate Schedule annexed to this Agreement. 

The EC had not modified the level of tariff concessions but had only switched 
the classification of certain computer equipment from one tariff heading to 
another. The US expectations therefore did not relate to competitive opportu
nities offset pursuant to Article III GATT, but rather to the EC violating Article 
II:5 GATT. In concreto, the US expectations related to the obligation to grant a 
product 'the treatment which the first contracting party believes to have been 
contemplated by a concession'. The Panel found the US legitimate expectations 
to consist in 'expectations regarding the continuation of the actual tariff treat
ment prevailing at the time of the tariff negotiations'.2m) '[T]he existence of this 

2(14 Ibid, para 5.1 (j). 
2(15 Scc ibid, para 4.32. 
2(16 Ibid, para 5.1 (g). 
2(17 Ibid. 
2(1S Scc i'crcrsmann, 1991, PI' 210-13; but sce Jackson er ai, 1995, I' 363, who claim ir was never 

aJopreJ for 'lack of jl1sri hcarion'. 
2(19 Ee-LAN, Panel Report, para g.55. 

Protection of Legitimate Expectations 165 

provision [Article II:5] confirms that legitimate expectations are a vital element 
in the interpretation of Article II and tariff schedules'.210 

The Panel found that the US expectations deserved to be protected because 
'the security and predictability ... cannot be maintained without protection of 
such legitimate expectations' .211 

In the result the Panel confirmed that the actual tariff treatment of LAN 
equipment by the EC differed from the negotiated tariff treatment during the 
Uruguay Round. In the Panel's view, this change entitled the US to legitimate 
expectations sufficient to establish a claim of violation of Article II GATT 94 by 
the EC:212 

We find that the United States ~as entitled to legitimate expectations that LAN equip
ment would continue to be accorded tariff treatment as automatic data-processing 
machines (ADP) machines in the European Communities, based on the actual tariff 
treatment during the Uruguay Round, ... It is clear from evidence that these legitimate 
expectations were frustrated by the subsequent change in the classification practice in 
the European Communities .... We thus find that LAN equipment should have 
obtained the tariff treatment afforded to ADP machines in Schedule LXXX and that 
the European Communities has violated Article II: 1 of GATT 94 by failing to accord 
imports of LAN equipment from the United States treatment no less favourable than 
that provided for under heading 84.71 or heading 84.73.213 

However, since the Panel substantiated the claim of violation, it considered it 
unnecessary to examine whether or not the EC's reclassification had nullified or 
impaired 'the value of concessions accruing to the US'.214 Moreover, the Panel 
refered to its practice of presuming a claim of nullification and impairment if a 
violation had been shown,215 

Article 11:5, last sentence provides for the remedy of 'compensatory adjust
ment' in cases where a reclassification may not have been contemplated by a 
concession. Where tariff treatment as claimed by the 'first contracting party ... 
cannot be accorded' due to a court ruling of that other contracting party, a cause 
of action of PLE under a non-violation-type complaint may be given. 

Providing for a compensatory adjustment remedy brings a potential viola
tion Article 11:5 GATT closer to a NVNI nullification and impairment, and 
thus also closer to the traditional remedy for the frustration of legitimate 

expectations. 

210 Ibid, para 8.24. 
211 Ibid, para g.25. 
212 Ibid, paras 8.45, 8.60-8.62. 
213 Ibid, paras 8.60-8.62. 
214 Ibid, para 8.70. 
215 Ibid, paras 8.69-8.70. 
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Substantive Extension Towards a Principle ofWTO Law 

The third type of extension of PLE -protects expectations related to the 'pre

dictability needed to plan future trade'.2in Instead of proposing a procedural 

tool for extending PLE, as for example a violation-type complaint, the expan
sion of PLE here occurs over a substantive principle of WTO law created by 

Panel practice. By attaching the concept of PLE to a creation of jurisprudence 

derived from the Preamble of the WTO Agreement and Article 3.2 first sentence 

of the DSU, the Panels have gone to great lengths to afford PLE protection. 

However, their concept of 'predictability needed to plan future trade', is in 

essence what the WTO is about, and could become, if followed by future Panel 
decisions, a WTO-Panel Principle.21 ? 

India-Patents Panel Report (1997) India's patent protection regime under con

struction neither guarantees the novelty of an invention nor safeguards, during 

the period of time of its transitional regime, the priority of patent applications. 

This situation had created uncertainty with respect to the future exploitation of 

patents in India, after the transitory regime cedes to a system of effective patent 

~rote~ti?n. This situation was at issue when the US asked the Panel to protect 
Its legitimate expectations as to the US patent owners' 'right' under the TRIPS 

to obtain legally enforceable patent rights under Indian law, so that during the 
transitory regime-accorded to India under the TRIPS-the US patent owners 

could at least develop some type of business plans for selling their pharmaceuti

cals on the Indian market. 

Under the transitional regime exception of Article 70.8 TRIPS, developing 

countries without operational patent protection for inventions at the time of the 

entry into force of the Uruguay Round results, are required to at least set in place 

the infrastructure for guaranteeing that the novelty of applications for pharma

ceutical and agricultural chemical product patents is preserved until actual 

patent protection rights are granted. In India, this infrastructure had taken the 

fO.rm of a registry for filing patent applications according to their date of registry 

With the Indian authorities, in order to later calculate the time period of patent 

protection from the moment of registration. 

In the India-Patents case, the US claimed that India's mailbox filing system 

infringed the minimal standard of legal security required for transitory regimes 

under Articles 70.8 and 70.9 and by this token also distorted the fair conditions 

of competition among different third-country inventors on the Indian market. 2iB 

In order to sanction India for frustrating the US's and the Ee's patent appli

cants' legitimate expectations as to market exclusivity on the Indian market, the 

216 India-Patents, Panel Report, para 7.30. 
. 217 S~e. Art 3.21?SU first sentence, 'Thc disputc scttlemcnt ~ystcm of thc WTO is a ccl1tral cicmcl1t 
In provldll1g scCUrtty and predictability to the multilateral trading systcm'. 
. 21~ Scc India-Patents, Panel Rcport, paras 7.34, 7.41, 7.63: 8.1. Thomas Cotticr scrved as 

Chatrtnan of the India-Patents Panel. 
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Panel used the 'well-established GATT principle', which it derived from Article 

XXIII GATT. It thus sought to protect the US (specifically US patent appli

cants') expectations regarding their.conditions of competition.
219 

The protection of legitimate expectations of members regarding the conditions of 
competition is a well-established GATT principle, which derives in part from Article 
XXIII, the basic dispute settlement provisions of GATT (and the WTO).220 

The Panel found that legitimate expectations under the TRIPS protected the 

foreseeable benefits of patent exploitation and the 'predictability to plan future 

trade', which an operational filing system for patent applicants would prospec

tively guarantee in lieu of the not yet available patent term protection.22I 
Curiously, even if India's limping patent registration system endangered the 

conditions of competitions for third-country applicants both vis-a.-vis the 

domestic Indian operators, and vis-a-vis the other third-country applicants, the 
Panel did not relate-according to its previous practice-the 'well-established 

GA TT -principle' either to Article III GATT (non-discrimination) or Article I 
GATT (MFN), notwithstanding the non-discrimination provision of TRIPS, 

under Article 3. Nonetheless, the Panel extensively, but convincingly, justified 

the transportation of a GATT principle to TRIPS: 

The protection of legitimate expectations is central to creating security and pre
dictability in the multilateral trading system. In this connection, we note that dis
ciplines formed under GATT 47 (so-called GATT acquis) were primarily directed at 
the treatment of the goods of other countries, while rules under the TRIPS Agreement 
mainly deal with the treatment of nationals of other WTO Members. While this calls 
for the concept of the PLE to apply in the TRIPS ,lreas to the competitive relationship 
between a Member's own nationals and those of other Members (rather than between 
domestically produced goods and the goods of other Members, as in the goods area), 
it does not in our view make inapplicable the underlying principle. The Preamble to 

the TRIPS Agreement, which recognises the need for new rules and disciplines con
cerning 'the applicability of the basic principles of GATT 94 .. .', provides a useful 

context in this regard.222 

In order to transpose 'a well-established GATT principle' to the TRIPS, the 

Panel advanced three arguments as to why PLE of members regarding the con
ditions of competition applies to and directs the interpretation of the TRIPS:223 

Since TRIPS is one of the Multilateral Trade Agreements, we must be guided by 
jurisprudence established under GATT 47 in interpreting ... the TRIPS Agreement, 
unless there is a contrary provision', b) because the 'TRIPS Agreernent was negotiated 
as a part of the overall balance of concessions in the Uruguay Round, it would be 

219 Ibid, para 7.20 . 
220 Ibid. 
221 Ibid, para 7.30 . 
222 Ibid, para 7.21. 
22] Ibid, para 7.20. 
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inappropriate not to apply the same principles in interpreting the TRIPS Agreements 
as those applicable to the interpretation of other parts of the WTO Agreement.224 

Other adopted Panel reports had established the PLE as part of the GATT 
acquis. Thus because 'adopted Panel reports "create legitimate expectations 
among WTO Members, and, therefore, should be taken into account where 
they are relevant to any dispute"', PLE shall also be protected under TRIPS.225 

Finally, PLE 'is central to creating security and predictability in the multilat
eral trading system' .226 

The India-Patents Panel was criticised for its progressive jurisprudence, 
extending the principle of PLE to the TRIPS. The following section briefly sum
marises what the Panel could have done to escape the overturning of its decision 
by the AB. 

'Predictability Needed to Plan Future Trade' Under the TRIPS, the concept of 
'benefit' is more difficult to define than it is under the GATT, the GA TS and the 
GPA, where there exist terms of value of tariff concessions or the price effect of 
tariff negotiations to measure an expectation by. 

A 'benefit' is one constitutive element for claiming the frustration of legiti
mate expectations under an NVNI-type complaint. Article 64 TRIPS has 
exempted for a period of five years from the date of entry into force of the WTO 
Agreement, ie until 1 January 2000, the application of the NVNI-type com
plaints and situation complaints to the TRIPS. Since the negotiators have not 
been able to agree on whether or not to install the NVNI-type complaint for the 
TRIPS, the NVNI-type complaint is still suspended today. 

Because the definition of 'benefit' as to the conditions of competition relating 
to tariff treatment or other negotiated market access concessions known to the 
GATT, the GATS or the GPA is not applicable to the TRIPS, defining PLE for 
the TRIPS is complicated. The TRIPS seeks to ensure 'worldwide recognition of 
extensive intellectual property rights'.227 The TRIPS does not give the right
holders 'the assurance that they can actually sell' their inventions on another 
trading partners' market.228 While the GATT, GATS and GPA aim at realising 
liberal market access concessions, the TRIPS is about setting up national legal 
systems of IP protection. The conditions of competition frustrated under a 
WTO-inconsistent behaviour cannot, under the TRIPS, be measured in terms of 
granting of concessions of market access for a certain good or service or a bid
ding offer for government procurement. 

Roessler finds that the 'basic legal conceptions' of the TRIPS Agreement are 
so 'fundamentally different from the GA TT and the GATS' that if a Panel or the 
AB were asked to find that a measure had nullified or impaired benefits under 

224 India-Patents, Panel Report, para 7.19. 
225 Ibid, paras 7.19-7.20. 
22(' Ibid, para 7.2l. 
227 Roessler, 1997, p 136. 
22" Ibid. 
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TRIPS, they 'would be facing a normative void which cannot be appropriately 
filled by judicial fiat'. 229 While concessions can be circumvented, traded off, and 
granted among the WTO members, a measure of compliance with the TRIPS 
obligations must be defined as the adherence with the TRIPS minimal stand
ards. The benefit cannot be easily measured in terms of quantifiable trade 
volumes as it can be under the GATT, GATS and the GPA. Adherence or non
compliance with international legal standard setting is more difficult to measure 
in terms of economic benefits. Therefore under the TRIPS, the potential benefits 
impaired are more closely related to the ephemeral concepts of legal security and 
predictability. Some authors like Roessler, and the AB find that PLE, as a ground 
of non-violation complaints under the WTO DSU should not be expanded as to 
sanction benefits nullified or impaired beca use of a lack in legal security and pre
dictability. Petersmann concedes however, that even if the NVNI ground of 
complaint has no legitimacy in TRIPS, general concepts such as the 'abuse of 
rights' or 'bad faith implementation of the TRIPS Agreement' may very well 
give rise to PLE, even in TRIPS.230 

The India-Patents Panels share with Cottier and Schefer a broader definition 
of nullification and impairment of a benefit, one which is not restricted to 

benefits identified as a market concession.231 The India-Patents Panel found 
that the concept of competitive opportunities underlies the multilateral trading 
system in its entirety, and thus applies also to TRIPS. Moreover, the 
India-Patents Panel argued that PLE relates to the concept of competitive 
opportunities as defined under Article III GATT as opposed to being inherent in 
NVNI complaints, as defined under Article XXIII:1(b) GATT.232 Even if the 
competitive conditions in the TRIPS do not relate to market accession conces
sions as they do under the GATT and the GATS, the scenario of a disparate 
treatment impairing the conditions of competition of foreign versus domestic 
right holders or among foreign right holders on an internal market may very 
well arise under TRIPS as well. This is the India-Patents case scenario. 

Thus, despite the lack of NVNI TRIPS complaints, adjudicators cannot 
escape their responsibility of protecting legitimate expectations, which in a 
somewhat broader format than under GATT and GATS may arise under TRIPS 

also. 

Substantive Extensions under the Customary Rule of Pacta Sunt Servanda 

The Korea-Government Procurement (2000) Panel expanded the scope of the 
PLE ground of complaint on the one hand, and the NVNI-type complaint on the 
other. The Korea-Government Procurement Panel introduced remedy for frus
tration of legitimate expectations not only for such actions, which would impair 

229 Ibid. 
230 See Petersmann, 1994, 1233. 
231 See Cottier and Schcfer, 2000, pp 60-l. 
232 See India-Patents, Panel Report, paras 7.20-7.2l. 
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upon the actual value of negotiated concessions, but, a fortiori, for 
measures which would impair upon the concessions under negotiation, as will 
be laid out in more detail below. The Korea-Government Procurement Panel 
found that legitimate expectations may also protect against the frustration of 
negotiations, where the disrespect for the negotiations has a 'material effect on 
competitive opportunities'.2.l.l 

Korea-Government Procurement Panel Report (2000) The US had argued 
that 'inadequate bid-deadlines', and other GPA violations, had provoked a loss 
of US$6 billion vis-a-vis Korean suppliers in competitive bidding opportunities 
for the construction of an airport that it had agreed to build earlier for Korea.234 

Contrary to the assurances Korea had offered the US during the negotiation of 
Korea's accession to the GPA, Korean government policies and measures were 
offsetting the 'competitive bidding opportunities' for US service providers on the 
Korean market.2.l5 The US alleged that the 'inadequate bid deadlines and 
insufficient challenge procedures', that Korea had introduced while negotiating 
an 'agreement regarding [its] accession to the GPA', violated the US' legitimate 
expectations as to its service providers' competitive bidding opportunities.2Jo 

Because the expectations related to the accord between the US and Korea pur
suant to negotiating Korea's accession to the GPA and not tl~e final list of con
cession itself, the US was barred from equating the discriminatory treatment to 
a violation of Article III GP A, and instead had to resort to a NVNI complaint, 
in order to demonstrate that the nullification and impairment of its competitive 
opportunity was the result of Korea's modifying the list of concessions. 

The US filed a NVNI complaint alleging that Korea's measures unexpectedly 
and detrimentally modified US competitive opportunities, which in result led to 

a nullification and impairment of the benefits the negotiations on the conces
sions had come to count on. 237 Because Korea had not yet defined the scope of 
coverage of listed entities (ie, made any commitments in a binding schedule, but 
had only put out a list of government entities in charge of making them), the US 
loss relates to a 'broad[erJ', less defined 'competitive opportunity' than to a 
negotiated concession. 238 

The issue was whether or not the entity conducting the procurement was at 
all listed in Korea's annexes or notes to its schedule. If the entity was not listed 
in Korea's schedule, the next question was whether it could still be considered 
'covered' under the GP A if it related only to Korea's offer of commitments dur
ing negotiations. An affirmative finding would enlist Korea's responsibility 
for-what amounts to-GPA-inconsistent measures (inadequate bidding 

2.U Korea-GOl'ernmellt Procurement, Panel Report, para 7.95. 
234 See ibid, paras 7.S7, 7.S9. 
2.15 Ibid, para 7.103. 
23(, Ibid, para 7.124. 
237 Ibid, para 7.103. 
23S eho, 1995, p 333. 
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deadlines, insufficient challenge procedures), in the sense that they would 
nullify and impair for the US, Korea's level of concessions.239 

'[U]nlike traditional NVNI claims', the Panel created a specific concept of 
NVNI,240 designed to protect the US legitimate expectations as to Korea's 'duty 
to demonstrate good faith and transparency in GP A negotiations'.241 The Panel 
found that in this case there were no 'actual Schedule commitments' upon which 
to base the US legitimate expectations under a traditional claim of frustration of 
legitimate expectations.242 The Panel thus agreed to expand both the concepts 
of NVNI nullification and impairment and the scope of PLE to 'the negotiations 
which allegedly gave rise to the reasonable expectations rather than any con
cessions' .243 

A key difference [the Panel argues] between a traditional NVNI case and the present 
one would seem to be that, normally, the question of 'reasonable expectation' is' 
whether or not it was reasonably to be expected that the benefit under an existing con
cession would be impaired by the measures. However here, if there is to be a NVNI 
case, the question is whether or not there was a reasonable expectation of an entitle
ment to a benefit that had accrued pursuant to the negotiation rather than pursuant to 

a concession.244 

Unlike the traditional claim of PLE as to the competitive opportunities based 
upon the guarantees of the actual schedules of concessions, the Korea
Government Procurement Panel extended PLE to a customary rule of inter
national law. Instead of the actual schedule of commitments, the basis for the 
PLE claim became pacta sunt servanda. The Korea-Government Procurement 
Panel created the concept of legitimate expectations as to 'Parties have[ing] an 
obligation to negotiate in good faith ji.1St as they must implement the treaty in 
good faith'.245 , 

In the result, the Panel denied the US protection under the GPA with the fol
lowing arguments: an NVNI complaint will not be successful in this case for a 
lack of non-forseeability: 

The Panel found that while the 'duty to demonstrate good faith and trans
parency in GPA negotiations' is particularly strong for the 'offering' party, 
this does not relieve the other negotiating partners from their duty of 
diligence to verify these offers as best as they can.246 Thus, the Panel found, 
the US to bear the responsibility for changes in Korean law and could not 
legitimately argue that these changes were unforeseeable.247 

239 Sec Korea-Govemment Procurement, Panel Report, para 7.29 
240 Ibid, para 7.118. 
241 Ibid, para 7.125. 
242 Ibid, para 7.118. 
Z43 Ibid, para 7.120, emphasis added. 
244 Sec ibid, para 7.87. 
245 Ibid, para 7.100. 
246 Ibid, para 7.12S. 
247 See ibid, para 7.119. 
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According to the Panel, the trade-distorting measures that the US blamed for 
the value of bidding opportunities, amount to an actual violation of the GPA 
rules. A fortiori, Korea's offer of concessions had concretised into an actual 
schedule of commitments. To that extent the Panel found that the US should 
~1ave brought the case against Korea on grounds of a violation complaint 
1I1stead of under a NVNI-type complaint: 

If there were a commitment, the case would properly be a violation case because the 
measures cite.d by th~ United States as the basis for the NVNI nullification case (eg, 
madequate bid deadlmes and insufficient challenge procedures) would, if they were 
substantiated, result in a violation. A traditional NVNI case could, therefore, not be 
sustained in this situation.24H 

'Good Faith Performance Has Been Agreed to Include Benefits Reasonably 
Expected' Scholars divide NVNI complaints into two categories, the 
Korea-Government Procurement case scenario exemplifying the 'wrong' NVNI 
complaints category. 

The Korea-Government Procurement Panel ruling expanded the 'traditional 
NVNI complaint' into what it calls a complaint 'unlike traditional NVNI 
claims', thus avoiding digressing into the realm of vague and thus 'wrong' 
NVNI complaints.249 

The Panel derived the legitimacy of expanding on 'traditional NVNI claims' 
from the 'general principle[s] of customary international law ... [of] pacta sunt 
servanda':250 

In our view ... observations by previous Panels are entirely in line with the concept of 
pacta sunt servanda. The vast majority of actions taken by members which are con
sistent with the letter of their treaty obligations will also be consistent with the spirit. 
However, upon occasion, it may be the case that some actions, while permissible 
under one set of rules (eg, the ASCM is a commonly referenced example of rules in this 
regard), are not consistent with the spirit of other commitments such as those in nego
tIated schedules. That IS, such actions deny the competitive opportunities which are 
the reasonably expected effect of such commitments.251 

Paradoxically, it is precisely the general principle of law of good faith, which has 
often be~n characterised as non-law, that is attributed the role of providing a 
legal baSIS for the GATT/ WTO-specific principle of PLE.252 

The Panel also pointed out that by linking NVNI complaints to good faith it 
did not mean to introduce a new criteria ie, that for substantiating a NVNI 
claim, the complainant would have to actually prove bad faith: 25.l 

248 Korea-Gouemment Procurement, Panel Report, para 7.11 S. 
249 Ibid, paras 7.103, 7.11S. 
250 Ibid, para 7.93. 
251 Ibid, para 7.99. 

252. See,. cgZoller" 1977, PI' 33S-9, 'ilnc semble pas qu'elle [Ia bonne foi [ soir la source direcrc des 
solu,[]o~s )UdICIa1reS ... "la bonne foi ... n 'esr pas unc rcp;le juridique en rant quc source dc droir 
er d oblIp;arlOn"'. 

25) Korea-Gouernment Procuremellt, Pancl Report, para 7.99. 
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However, we must also note that, while the overall burden of proof is on the com
plainant, we do not mean to introduce here a new requirement that a complainant 
affirmatively prove actual bad faith on the part of another Member. It is fairly clear 
from the history of disputes prior to the conclusion of the Uruguay Round that such a 
requirement was never established and there is no evidence in the current treaty text 
that such a requirement was newly imposed.254 

The Korea-Government Procurement Panel deserves credit for unveiling that 
the origins of NVNI complaints are pacta sunt servanda and good faith: 'In our 
view, the NVNI remedy as it has developed in GA TT/WTO jurisprudence 
should not be viewed in isolation from general principles of customary inter
nationallaw'.255 

Externally, revealing the link between NVNI and good faith contributed to 
the WTO's greater integration into, and the WTO's pioneering role within, the 
international legal system. The Panel declared that NVNI complaints are but an 
extended expression of the good faith performance of WTO obligations agreed 

to by WTO Members: 

It seems clear that good faith performance has been agreed by the WTO Members to 
include subsequent actions which might nullify or impair the benefits reasonably 
expected to accrue to other parties to the negotiations in question.256 

As if the Panel had prematurely heard its critics-that holding Korea responsi
ble under the customary rule to negotiate in good faith is unlawfully aggrandising 
Korea's obligation under Article 3.2 DSU- the Panel stated that unless the WTO 
has expressly contracted out from general public international obligations, general 
public international law inherently forms part of members' WTO obligations. 

Even when the Panel, as in this case, was asked to broaden the scope of the 
claim, a NVNI claim will still be WTO consistent for the following reasons: 

_ WTO Members have expressed their consensus to allow for such claims to 
complete the WTO legal system when they introduced the NVNI concept 
under GATT Article XXIII: 1 (b). As the Korea-Government Procurement 
Panels said, 'good faith performance has been agreed to by the WTO 
Members to include actions which might nullify or impair the benefits rea
sonablyexpected'.257 
As long as the complaining member is able to produce a detailed justification 
of its nullification and impairment, the claim is sufficiently grounded. 
Because 'the relationship of the WTO Agreements to customary inter
national law is broader than this [one of customary rules of interpretation of 
public international law]', 'customary international law applies generally 
to the economic relations between the WTO Members'.258 

254 Ibid. 
255 Ibid, para 7.93. 
256 Ibid, para 7.94. 
257 Ibid. 
258 Ibid, para 7.96. 
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The Korea-Government Procurement decision shows that the Panel clearly 
found that there is a prohibition of non-liquet for the WTO judiciary: 

If NVNI represents an extension of the good faith requirements in the implemen
tation of a treaty and can also be applied to good faith and error in negotiations 
under the· GP A, and we think it can, then the special remedies for NVNI contained 
in DSU Article 26 should also be applied rather than the traditional remedies of 
treaty law which are not apposite to the situation of the GPA.259 

The Korea-Government Procurement Panel refused to substantiate the 
NVNI complaint for lack of evidence that the US had 'reasonable expecta
tion that a benefit had accrued'. Nevertheless, under the principle of good 
faith in negotiations, the Panel did find that Korea had violated customary 
interna tionalla w, 200 beca use the government enti ty Korea had first declared 
in charge during negotiations was replaced by another one at the end of the 
accessions process.2ol However, the Panel's finding does not alter the fact 
that the US should have foreseen such a change.202 

The Panel clarified that, even if the US had confronted Korea with GPA vio
lations (inadequate bid-deadlines and insufficient challenge procedures), a 
potential specific commitment would have been violated rather than 
impaired. '[A) traditional NVNI case could, therefore, not be sustained in 
this situation'.263 

The Korea-Government Proqlrement case demonstrates that even if there is 
potential for true NVNI complaints based on the general principle of law of 
good faith, the procedural reality of the harsh burden of proof for 'non
foreseeability' with respect to 'reasonable expectations', will restrict NVNI 
cases from filling in intended gaps, and thereby limit the potential for WTO law 
to become increasingly judicially created.2M PLE-while allowing a com
plainant to claim the protection of a reasonable benefit arising from a negotiated 
tariff or other concession (which another member has frustrated) as the basis of 
a non-violation cause of action, must be limited. It must be avoided that WTO 
law compensates for any loss of trading opportunities related to the WTO's 
objectives. The limits of the PLE are flexible; it expands as more areas of inter
national trade fall under the WTO legal system's jurisdiction. The limits of PLE 
also depend on the viewpoint of specific adjudicators as to how much legitimate 
expectations it protects under its understanding of WTO la w. The scope of PLE 
is a matter of interpretation of WTOlaw as will be seen in the following 

259 Korea-Gouernment Procurement, Panel Report, para 7.102. 
260 Sec ibid, paras 7.109-7.1 10. 
261 Sec, eg ibid, paras 238, 239, 7.5, 7.89, 7.124, 8.l. 
262 Ibid, paras 7.111, 7.11S. 
26.1 Ibid, para 7.118. 

264 C( ibid, para 7.93, see EC-Canned Fruit, para 54 on non-fol'eseeabiliry; see also Japan-Film, 
Panel Report, paras 10.152,10.165-10.166. 
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discussion of the India-Patents, EC-LAN and Korea-Gover~m~nt Procurement 
Panel decisions. The limits of PLE depend upon how an adJud,c:tor ll1terprets 
the Vienna Convention rules on treaty interpretation. If the. Panel s understand
ing of what may be a legitimate interpretation of WTO law lS broad~r than what 
I e AB believes the rules of interpretation should be that protectlon for PLE 
~ill shift towa;ds the AB's narrower interpretation of the Vienna rules on 

interpretation. 

Limits on the Broad Principle of Legitimate Expectations in Appellate Practice 

India-Patents Appellate Body Report (1997) 

The AB in India-Patents was not prepared to protect the legitimate expectations 
as to conditions of competition under the TRIPS Agreement.2os The AB .onl.y 
recognised violation complaints under t~l~ TRIPS Agreement, amongst which it 
did not consider conditions of competltlOn to figure. As Cottler and Schefer 

observe: 

[T]oday it is unclear whether legal prote~tion of legitimate expect~ti~ns is a l~eser:ed 
domain of NVNI complaints or whether It can also be argued wlthm the VIOlatIOn 

complaint framework. 266 

In India-Patents, the AB reprimanded the Panel for 'confusing' the distinction 
of previous GATT practice between: 

the protection of expectations as to competitive opportunities for third
country products on the internal market; and . 
the protection of reasonable expectations reiatlllg to market access con~es
sions, as developed in the context of NVNI complaints under GATT Article 
XXIII:l(b).207 

Thus, the AB implied that a failure to install a certain legal. instrume~lt (eg, a 
mailbox application rule under Article 70.8 TRIPS) does I?ot, 1~1 companson to .a 
violation of non-discrimination obligation, qualify as anlmpamnel:t.of a condi
tion of competition, because PLE regarding conditions of COl~petltlon pro~ect 
only 'after a Panel has found a violation of, for examp.le, Artlcle III. or ArtI~le 
XI'.268 Nevertheless, the AB upheld the Panel's concluslOns that India had VlO
lated Articles 70.8 and 70.9 of the TRIPS Agreement.269 

265 Sce India-Patents, An Report, para 42. 
266 See Corrier and Schcfer, 1997, p 181 'TI > 

267 See India-Patents, An Report, paras 36-41; sec also Japal1-~lcohol, ~n Report,. p 17, le 

broad and fundamental purpose of Art 111 is to avoid prorectHlI1lSmll1 the appltcatlon o~lI1ternal ~~~ 
d I . ,. T()ward this end Art 111 obltges Members of the WT( to pravl e an rcgll atory measures. . . . ( ., . -. _ ," d' .' 

equalir'y of competitive conditions for imported products 111 relatIon to domestic pto ucts. 
268 India-Patents, AB Report, para 40. . 
269 See India-Patents, AB Report, paras 57, 71,84,97, (a) and (b). 
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Also the AB criticised the Panel for construing an 'overbroad' type of protec
tion for legitimate expectations, by deriving the PLE in the case at hand from an 
incorrect, because 'overbroad', definition of the good faith rule of interpretation 
of Article 31 VCL T. By 'relying on the GA TT acquis, the Panel relies also on the 
customary rules of interpretation of public internationallaw'.27o 

The AB found that the Panel's failure is not so much grounded in the Panel's 
misunderstanding of substantive WTO law, but rather in the Panel's incorrect 
understanding of the VCL T rules. 

The AB admonished the Panel for the missapplication of the Vienna rule of 
Article 31(1) on good faith interpretation, which shows that textual interpreta
tion should be given preference over good faith interpretation. Under such a tex
tual interpretation, a mere goal or objective (the 'predictability to plan future 
trade', which, according to the Panel justifies a protection of the US patent 
applicants' legitimate expectations in India's transitory registry) would not have 
granted a WTO Member State an enforceable right to protection of its legiti
mate expectations: 

The Panel misunderstands the concept of legitimate expectations in the context of 
the customary rules of interpretation of public international law. The legitimate 
expectations of the parties to a treaty are reflected in the language of the treaty 
itself. 271 

.H~wever, had the Panel not 'offer[ed] the interpretative principle' of 'good 
faIth 1l1terpretation', the legitimate expectations of the US, as to the TRIPS tran
sitory regime, which should be implemented for ensuring to the market partici
pants a future, effective and enforceable patent protection in India, would not 
have been protected.272 

EC-LAN Appellate Body Report (1998) 

The US in its appeal of the Panel decision in EC-LAN had carefully distin
guished as its bases of complaint three different types of PLE: 

- Articles III or XI 
Article II GATT 

- the NVNI-type complaint 

In a strategy identical with the one in India-Patents, the AB dismissed PLE on 
the basis of an incorrect use of the VCL T.273 

270 Ibid, para 43. 
271 Ibid, para 45. 

~72 I,bid, !,aras 43 and para 44 referring to India-Patents, Panel Report, para g.17. 
_73 See Cottier and Schcfer, 2000, PI' 61-2; India-Patents An Report, para 45; Ee-LAN An 

Report, para g3 referring explicitly to India-Patents, An Report, para 45. 
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The AB referred to the argumentation it had used already in India-Patents: 
because NVNI complaints are PLE's only possible cause of action, a claim alleg
ing the violation of PLE cannot be brought under current procedural WTO 

law.274 

The AB in EC-LAN dismissed PLE on the basis that the Panel had incorrectly 
broadened the Vienna rules of treaty interpretation in order to protect PLE. In 
so doing, the AB adopted the EC's understanding of customary rules of treaty 
interpretation, which protects only those expectations reflecting the common 
intentions of the parties.275 The AB overturned the Panel's interpretation of 
Article II:5 GATT 94. The AB identified the Panel's interpretation of Article II:5 
GA TT as protecting only the exporting member's expectations instead of the 
common intentions of the parties.276 

] ust as in India-Patents, the AB in EC-LAN found that the Panel had 'offered 
an interpretative principle', rather than applying the 'customary rules of inter
pretation of public internationallaw'.277 In the view of the AB this interpretive 
principle, namely 'good faith interpretation', had led the Panel to protect a 
wider scope of legitimate expectations, which was not warranted by the WTO 

Agreements.278 

The EC-LAN appellate decision to find against protecting the US' legitimate 
expectations, has been criticised in scholarship. The views are that if the AB 
sought to deny the US protection of its expectations, it should have denied the 
US the protection of its expectations because EC Member practice was incon
sistent, not because the Panel had introduced an overbroad application of the 
rule of good faith interpretation leading to an incorrect broadening of the scope 
of PLE. The scholaly counterproposal suggests that US expectations were not 
legitimate but 'anomalous'.279 

In sum, the argument that US expectations in equal tariff treatment through
out the EC for LAN equipment was not legitimate because EC Member practice 
was inconsistent, would have been the better argumentation, because it would 
have been grounded in general public international law. Founding legitimate 
expectations upon 'subsequent practice' under Article 31(3)(b) VCLT would 
have invariably led to the same result as the EC-LAN Panel argument with PLE, 
because the EC's practice, as examined by the Panel, was revealed to be incon
sistent, and the US legitimate expectations as to subsequent practice pursuant to 
Article 31(3) (b) VCLT would have had to be dismissed. 

274 See Ee-LAN, AB Report, para 42. 
275 See Corrier and Schcfer, 2000, pp 61-2. 
276 See Ee-LAN, An Report, para 82; see also Cameron and Gray, 2001, p 262. 
277 India-Patents, An Report, para 43. 
278 Compare Ee-LAN, An Report, paras 79 and 83, with India-P'ltents, An Report, para, refer

ring to India-Patents, Panel Report, para 8.17. 
279 Ee-LAN, Panel Report, para 8.46. 
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Japan-Film Panel Report (1998) 

The US had proposed to extend NVNI complaints in order to correct anti
competitive behaviour which frustrated US legitimate expectations. The Panel 
responded that the US' legitimate expectations extended beyond the scope of 
protection of GATT law because GATT law does not protect competition 
between market participants in the sense of anti-trust law, but only conditions 
of competition as to market access and market conditions among \'(1TO 
Member States. The Panel found the US case against the Japanese film industry 
to be a policy-driven 'wrong' case, which the security and predictability of the 
GATT/WTO system could not substantiate. 

The US had claimed that its negotiated market access expressed by the tariff 
reductions exchanged with Japan was not at issue, but that rather its market 
conditions on the Japanese market were impaired.2Ho Since the US claim went 
beyond WTO law covered by consensus, the Panel was unable to base PLE upon 
the customary rule of pacta sunt servanda, and thus did not su bstantiate such an 
extended claim of legitimate expectations. 

The Japan-Film Panel clarified the difference between protecting legitimate 
expectations as to conditions of competition, derived from Article III GATT, and 
the concept of equal conditions of competition sanctioned under Article III GATT. 
Japan-Film (1998) is perhaps the only Panel decision to date where a Panel (and 
not the AB) has refused to expand the concept of legitimate expectations. 

The Panel found that a broad interpretation of ,-\rticle III GATT protects 
competitive opportunities absolutely-in the sense of prohibiting discrimina
tory treatment under Article III GATT. Basing a claim that one's legitimate 
expectations as to the competitive conditions provided for by the tariff conces
sions had been frustrated by a measure subsequently and unilaterally modifying 
the concessions, on Article III GA TT, however, sets off only a 'relative' protec
tion through a NVNI complaint. A relative protection for the Panel means that 
a GATT-legal measure without any other discriminatory effect than the one of 
modifying concessions, can nonetheless frustrate the legitimate expectation as 
to competitive opportunities, which must then be compensated for under Article 
26:1(b) DSU.2Rl 

Divided Adjudicators 

In contrast to the Panels, the AB has opposed su bstantiating any claim of PLE 
based on a NVNI-type complaint so far. 282 There are institutional reasons for 
the evasiveness with which the AB considers PLE. As a 'quasi-court of appeal 

280 Sec Ohlhoff, 2003, I' 739. 
281 Sec Japan-Film, Panel Report, para IO.S6. 
282 See India-Patents, AB Report, paras 34, 36, 40-1; EC-LAN, Panel Report, paras ~O-3. 
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d last resort' within a weak political decision-making process, the AB has 
an I ?83 
more control than the Panels as to what becomes WTO case aw.- , 

In order to safeguard the already unbalanced division of power between the 
quasi-judicial and political branches of the WTO, the AB, in NVNI case~, bears 
even more responsibility for not overstepping into the legislator's realm. S1l1ce the 
AB does not want to appear creative, and since it does not have to fear an over
broad legislative branch against which it must display its own power, the AB 
prefers not to base PLE cause of action on NVNI-type complaints. , 

If a WTO Member invokes NVNI, the AB could adopt an eqUity approach 
, I" I f 284 without endangering Member State sovereignty or t le pnnClp eo consensus., 

Equity would strengthen the WTO vis-a-vis civil society. Equity woul~ r~qUlre 
the AB to 'situate' under a post-modern function of equity, the case wlth1l1 tl~e 
context of politics rather than trying to distance WTO law away from polI

tiCS.
285 

Instead of issuing a one-dimensional sovereignty-friendly decision influenced 
by precepts of in d~bio mitius, the AB will be asked to give greater considera
tion to internationallaw.286 

By relaxing the principle of consensus in favour of respecting the pri~l~iple of 
equity, the AB will be more true to the WTO's multifaceted goa~s than If It were 
to stick strictly to the limits of consensus at the expense of eqUity. The AB can 
consider these goals through NVNI complaints, where PLE is impaired, and the 
general principle of law of good faith, when there is a violation of good faith. 287 

Scholarly Critique of Expanded Protection 

Fragmentation and 'Non-discipline' 

As PLE protects conditions of competition, making it a very G~ TT -sp~cific con
cept, PLE is said to distance the WTO from other fields of 1l1ternatlOnallaw, 

283 Ehlermann, 2003a, PI' 606, 632. , 
284 Sec Cottier and Sehefer, 1997, pp 148,166, 170, '[Tlhe WTO should rccogl1lse only th(~se 

NVNI complaints, that arc violations of the equity-based international law principle of, good fatth 
and its specific applications'; Cottier and Schcfer, 2!)00, p :)8; Petersmann, 199:: p 1171, Therew.~s 
also a widely felt need among the drafters of the C,ATT III 1947 for a sort of e,qutty law jurtsdK' 
tion" (in Art XXIII:I, band c) which would enable collective decisions to deal wtth unforeseen ne,; 
situations such as a worldwide monetary crisis or a depression with widespread une,t11ployment ; 
Petersm<1nn, 1991, P 225, '[Nlon-violation complaints arc based on broader legal prtnctples of effec
tiveness, ... reciprocity, anJ bona fide protection of "reasonable expectations"). 

285 Sec Koskenniemi, 2000, p 31. 
286 C(Lennard, 2002, p 88, 'The reliance on the ill dubio mitills principle, .. : demOt:strates a def

erence to the notion of "sovereignty" which seems to unjustifiably and unprofitably dtffer from the 
approach taken by other modern international tribunals, and which will perhaps wane as the 
Appellate Body grows in confidence ... and other more widely accepted prtnctples (such as that of 
"effectiveness") become more obvious'; sec also Hilf, 20(H, p 118. 

2X7 Sec Cottier and Schefer, 1997, p 148. 
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instead of linking the WTO Agreements to related treaties.288 A first group of 
scholars fear that NVNI-complaints, which are one way to vindicate the frus
tration of legitimate expectation, are a 'non-discipline'. These scholars fear that 
NVNI complaints will contribute to the fragmentation of international law and, 
worse, to non-liquets. There are valid arguments to demonstrate that NVNI 
might be a 'non-discipline'.289 While it is true that NVNI appears to be a more 
abstract remedy compared to violation complaints, they do not randomly sub
stitute for any type of legal vacuum. As shown above, they at least require the 
conditions for the 'well-established GATT principle' of legitimate expectations 
or the customary international rule of pacta sunt servanda to be fulfilled. 290 

Other scholars are critical of Article. 3.2 DSU, which prohibits WTO obliga
tions from being supplemented by additional obligations derived from public 
international law, as long as Article 3.2 is viewed to propagate pacta sunt 
servanda. 291 However, these authors ignore the fact that the Panel in 
Korea-Government Procurement invoked and incorporated pacta sunt ser
vanda to protect the US legitimate expectations, and did not overreach the scope 
of Article 3.2 DSU. The Panel clarified that even if NVNI complaints are an 
'exceptional concept within the WTO dispute settlement system', such com
plaints are not inconsistent with Article 3.2 DSU. 

Yet a third group of scholars finds it too tempting for the judiciary not to 
resist the unlawful judicial law-making prohibited by Article 3.2 DSU.292 They 
argue that PLE endangers the 'legitimacy' and 'stability' of the WTO system 
when 'misused', such as for integrating into WTO jurisdiction 'newly emerging 
areas' yet uncovered by the WTO legal texts.293 On the other hand, there are 
those who believe that PLE is an 'important' concept precisely for its purpose of 
'closing-up of a gap in substantive law'.294 

Founded upon the 'well-established GATT principle' of protecting legitimate 
expectations, NVNI ensures the multilateral trading system's legal security and 
predictability.295 The merit of the NVNI is to prevent the system from 'back
sliding'.296 NVNI-type complaints are an indispensable tool for consolidating 

288 Compare Council for TRIPS-Minmes of Meeting, 18-19 february 2003, 21 March 2003, 
WTO Document IP/C/M/39, para 170, which uses the term 'limit the use of flexibilities' along with 
Cottier anJ Schefer, 1997, 1'182; Cottier anJ Schefer, 2000, I' 68. 

2HO Cho, 1998, I' 323, for the term 'non-Jisciplinc'. 
200 Against von BogJanJy, 1992, p 103, who argues that the criteria of legitimate expectations is 

only requireJ alongsiJe the one of a nullification anJ impairment of a benefit, when there is no tar
iff binJing in question. 

201 See McRae, 2003, p 713. 
202 See Roessler, 1997, p 133. 
203 Cho, 1998, pp 314, 319, 320; see also Cottier anJ Schefer, 1997, I' 147; see HenJerson, 2002, 

I' 288 on 'new issues ... swirl[ingJ arounJ the Organization for the last few years'; see generally, 
McRae, 2003, PI' 7.10-7.13, for the AB jurispruJence's lack of preJictability. 

204 von BogJanJy, 1992, p 110. 
205 C{lndia-Patents, Panel Report, para 7.21. 
2% eho, 1998,1'314. 
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the WTO legal system.297 Economically, they guarantee that the WTO 
Agreements' underlying goal of realising fair competitive opportunities will not 

be offset.298 

In the light of the 'weak' negotiations-based mechanisms for law-creation at 
the WTO, which are often blocked or paralysed by setbacks, such as those the 
'major trade rounds' have suffered at Seattle or Cancun, NVNI complaints, in 
combination with general principles of law, provide the WTO judiciary with the 
legal basis to prevent the system from eroding.299 

'Limit the Use of Flexibilities' 

Certain scholars agree with those WTO Members who oppose NVNI com
plaints because NVNI 'limit the use of flexibilities'. However, flexibility is tl~e 
key element to pursue non-trade goals with WTO trading rules, such as public 
health in the TRIPS and environmental protection in the GATT 94. Not only 
does the fear persist that NVNI complaints will isolate the WTO legal system 
(integration of non-trade values in related agreements), concern is further raised 
that NVNI will fragment the WTO system from within (create incoherence 
between the different agreements' different goals):30o 

Critical observers ask whether the NVNI complaint scheme will still be viable with the 
increasing linkage to agreements that are wholly outside the WTO system-agreements 
relevant to, but not aimed solely at, trade-related matters (such as environment pro
tection treaties, agreements harmonizing labour protection standards, and disciplines 
relating to export cartels) . .101 

The argument goes that NVNI is biased towards free trade values, because 
NVNI protects the conditions of competition, against non-trade conc~rns 
expressed by such positive legal exceptions as Articles XX, XI GATT, ArtICles 
XIV and XIVbis GATS, Articles 13, 17,24,26:2,30 TRIPS. 

'Go Against . .. Rule-Orientation' 

Jackson, a promoter of a rule-oriented WTO legal system, seems to be unde
cided about whether NVNI complaints go against the 'rule-orientation' of the 
WTO system. If dispute settlement focuses on 'specific treaty obligations', 
rather than on 'general. and arguable notions of 'equity' or 'nullification and 
impairment', Jackson says only that it 'bring[sl the GATT into line with most 
other international dispute settlement procedures'.302 

207 CfCottier anJ Schcfer, 1997, 1'147. 
298 Cf Japan-Film, Panel Report, para 10.35. 
200 Ehlermann, 2002, pp 632-6, see also Bourgeois, 2002, I' 44. 
300 Cottier anJ Schcfer, 1997, 1'182; Cottier anJ Schcfer, 2000, p 68. 
301 Cottier anJ Schefer, 1997, p 147. 
302 Jackson, 2000, 1'132. 
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Like the Japan-Film AB Report, Jackson seems to say that because members 
negotiate the rules they want to be bound by, they 'only exceptionally would 
expect to be challenged for actions not in contravention of those rules'.303 

If Jackson is critical of the merits of NVNI complaints in WTO law, this does 
not yet mean that he is opposed to PLE guiding the adjudicators. If Jackson is 
ambivalent about the function of NVNI-type complaints at the WTO, his view 
would reflect a sovereignty-oriented and textual approach, which emphasizes 
the willpower of nations over an objectivated common interest. As such it 
would be in sync with the textualist tendencies of the AB.304 

Pescatore more bluntly opposes NVNI claims, because they 'create[s] an easy 
escape from obligations imposed by the general agreement'.305 Petersmann sim
ply confirms, without advocating for an explicit recognition of the good faith 
p.rinciple in W!O law, that 'NVNI complaints are based on broader legal prin
ciples of effectiveness ("effect utile") of concessions, ... and bona fide protec
tion of "reasonable expectations" '.306 Petersmann does not seem in favour of 
NVNI complaints, because he sees them as 'vaguely defined' and running 
counter the aims of 'progressive "legalization" and codification of GATT dis
pute settlement procedures'.307 

Jackson, Pescatore, Petersmann and Roessler, clearly value the goals of trade 
liberalization more highly than the WTO's non-trade goals, and perceive a dan
ger in expanding too vastly, the NVNI-type complaint, as it could backfire by 
devaluing trade related goals. 

An Imbalance between Rights and Obligations 

Developing countries criticise that '[t]he relevance of good faith duties has thus 
far been emphasized primarily by developed countries who seek recognition of 
NVNI nullification or impairment'.3()S Specifically in the TRIPS area, where 
developing countries are privileged by transitory regimes (A.rticles 65 and 66 
TRIPS), developing countries anticipate expansive NVNI complaints, which 
would require developing countries' compliance with TRIPS beyond its text. 

In particular, they fear that as industrialised WTO Member States will be able 
to (~b?use NVNI complaints to retrieve commercial benefits or preserve 
conditions of competition with regard to any WTO exempted non-trade value 
as was seen with Article XX(a-j) GATT 94, the non-trade concerns will be 
negatively affected: 

. '03 Japall-Film, AB Report, para HU6. 
-'()~ See Ehlcrmann, 2003a, p 616, on rhe AB's rextualism; againsr Bagchi, 2003, p 1540. 
.1<b See Pescarore, 1993, p 19. 
-'0(, Perersmann, 1991, P 225. 
3()7 Ibid, 1994, 1187-8. 
-,ox Bagchi, 2003, p 1534. 
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[T)he application of NVNI ... complaints was unnecessary, undesirable and impos
sible. First of all, NVNI ... complaints were unnecessary to protect the delicate bal
ance of right~ and obligations inherent in the TRIPS Agreement ... Article 1 of the 
TRIPS Agreement clearly stated that WTO Members shall not be obliged to provide 
more extensive protection than that conferred.309 (emphasis added). 

Developing countries find that drawing from the principle of good faith per
formance of treaties is the only way to prevent an expansive interpretation of the 
NVNI-type complaint. They introduce good faith application of the treaty pro
visions, in accordance with established principles of international law, as the 
way to prevent expansive interpretation of NVNI-type complaints and thus 
avoid an overbroad, and incorrect notion of PLE. This would result in tilting the 
negotiated balance of rights and obligations under the TRIPS Agreement, just as 
in any other WTO Agreement. For example: 

[The represenrative of Peru) believed that [t)hese principles [good faith, NVNI 
nullification or impairmenr) would allow home counrries of patenr-holding firms to 

sue for breach of the spirit and expectations behind the text of TRIPS, beyond its more 
limited literal meaning . .l 'O 

Recently, certain developing-country WTO members led by Peru have argued 
that allowing NVNI complaints for TRIPS will endanger the preservation of 
biodiversity. Their claim is that TRIPS-related non-trade values (public health 
and access to medicines contained in the Doha Declaration311 and biodiversity 
related issues in Article 27:3(b) TRIPS) will de facto be exposed to requirements 
of intellectual protection even if de jure exempted from Intellectual Property 

Rights (IPR) protection. 
Parties who are ecologically oriented, consumer protection-directed, or more 

generally, WTO Members interested in invoking Article XX GATT or a TRIPS 
exception, fear that non-trade concerns will be drawn into trade liberalization 
through NVNI complaints, even if de jure exempted from trade liberaliza
tion.312 In effect, these members fear that all the exceptions provided for in 
the TRIPS Agreement will become meaningless once a NVNI complaint is 

installed: 

They also considered that this remedy could limit use of the flexibilities conrained in 
the TRIPS Agreement to secure objectives relating to public health, nutrition, protec
tion of the environment and biodiversity, technology transfer, and other issues of 

3()O Council for TRIPS-Minures of Meering, 18-19 February 2003, 21 March 2003, WTO 
Document IP/C/M/39, para 167 . 

.lIO Bagchi, 2003, p 1534. 
311 See Declararion on rhe TRIPS Agreement and Public Healrh, 14 November 2001, WTO 

Document WT/MIN(OI)IDECiW/2. 
.\12 See Council for TRIPS-Minutes of Meeting, 18-19 February 2003, 21 March 2003, WTO 

Document IP/C/M/39, Peru's above cited statement was supported by Brazil, the ASEAN, China, 
and the EC. 
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public interest in sectors of vital importance to socio-economic, cultural and techno
logical deve!opment'.JU 

Economically less robust or politically less influential WTO Members are in 
favour of keeping the NVNI remedy, as a 'mutually satisfactory adjustment' is 
more in their interest than the removal of the unlawful measure and the 
compensation or suspension of concessions that Article 22 DSU prescribes for 
violation cases. 

Litigation also demonstrates that WTO Members approach NVNI com
plai~l~s skeptically, as the NVNI ground of complaint 'has played only an 
auxIlIary role as a precaution against the failure to win the first violation argu
ment'.3l4 

Balancing Legitimate Expectations with Good Faith Treaty Performance 

A 'Catalyst for Integration' 

The pril?ciple of protecting legitimate expectations may work as a catalyst for 
ll1tegratlon b.ecause it substitutes power-based treaty relations with the princi
~)Ie of co-ord1l1atlon, according to Schwarzenberger. 31S Cameron and Gray sim
Ilarly argue for the PLE to have a secured place in WTO jurisdiction because its 
'f~undations rest in international law', together with other intern;tionallegal 
pnnClples related to the legitimate expectations doctrine, such as pacta sunt ser
vanda, estoppel and abus de droit. 316 

Ehlermann a fortiori criticises the AB's reluctant embrace of PLE. As 
Ehlermann ~ays, 'this cautious attitude [can be] regretted from a point of view 
of the secunty and predictability of the multilateral trading system'.3l7 

I~lterpreting Article 3.2 DSU to encompass substantive general public inter
natIOnal law was a step undertaken by the Panel in Korea-Government 
Procurement,3l8 which recognised that PLE and NVNI are derivatives of the 
general principle of law of good faith. This is a measured acknowledgment by 
the Panel that WTO law stretches to include the general principle of law of good 
faith. 

Legitimate expectations 'maintain the integrity of WTO law in the overall 
system of international law' generally and 'increase the linkages' to non-WTO 
treaties specifically.3l9 Within the WTO, they enhance (through 'broad inter-

.lJ.l Council for TRIPS-Minutes of Meetin~, 18-19 february 2003, 21 March 2003, WTO 
Docllment IP/C/M/39, para 170. 

. lI4 Cho, 1998, p 322. 
315 See Schwarzenber~er, pp 295, 325. 
.lI6 Cameron and Gray, 20()], p 260. 
.lI7 Ehlcrmann, 2002, p 638. 

. 3". Sec: Kore,I-Gouemmem Procure~zellt, Panel Report, paras 7.102,7.%; see Hilf, 2001, 1'122 
tor ~.lp:filllll~ III th~ WTO dlScllssed With reference to the Korea-Gol'emmellt Procurement case. 

3" Cottier and Schcfer, 1997, PI' 147-8, I' 145. 
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pretations of treaty clauses that would extend the obligations beyond the lan
guage of the Agreement's text') the integrity between the different 
Agreements.32o However, in order not to expand by adjudication the scope of 
the WTO Members rights and obligations, Cottier and Schefer propose to limit 
the concept of PLE (to violation complaints only) and to distinguish it from 
what they call 'true NVNI' or 'real non-violation complaints'.321 To prevent a 
member's frustration of legitimate expectations, the duty to perform WTO 
obligations in good faith would be included in the DSU and replace the derelict 
notion of NVNI. 322 

According to Cottier and Schefer (1997), the other function of PLE, namely, 
gap-filling, should be assigned to the Trade Policy Review Mechanism (TPRM), 
much like restatements in the US assess legal developments.323 

Authoritative Interpretation 

In order to respect the WTO's institutional balance (empowering the WTO leg
islator to fill in gaps), while simultaneously rendering the general principle of 
good faith/legitimate expectations invocable WTO law, authoritative interpre
tations pursuant to Article IX.2 Marrakech Agreement must be made.324 

The advantage of authoritative interpretations over TPRM is that the author
itative interpretation will be binding on all WTO Members and become part of 
the WTO acquis, whereas the TPRM only 'contributes to improved adherence 
by all members to rules, disciplines and commitments'.325 Annex 3 to the 
Marrakech Agreement, which codifies the TPRM, expressly forbids the TPRM 
being used to 'impose new policy commitments on members'.326 

It is important to maintain the institutional balance at the WTO (Articles 3.2 
and 3.3 DSU) and to separate the gap closing and legislative from the regulative 
and judicial function of legitimate expectations. However instead of using the 
TPRM, it is proposed that the General Council adopts an authoritative inter
pretation of Article 3.2 DSU, which would once and for all specify and codify 
that general principles of law are part of the WTO acquis and can be used by the 
judiciary to fill in gaps.327 

320 Ibid. 
321 Ibid, PI' Un-2. 
322 See ibid, p 18l. 
323 See ibid, 1'1'148,180-2; efKerse, 2000, I' 210, on the value of restatements 'for shapin~ the dis

ciplines of the law' in the US, and comparin~ it to the workin~ ~roups in EC law, which have the 
task to provide for a comprehensive analysis of current law, which can be used as a 'guide by 
national courts in applyin~ Community law', as well by Ic~islators as a 'checklist'; see also 
'Restatement', Black's Law Dictionary, 7 edn (1999), pp 1314-15 . 

324 See Jackson, 1999, p 123-4, ~enerally, on authoritative interpretations. 
325 TPRM, Annex 3 of the Marrakesh A~reement Establishing the WTO of 15 April 1994, in 'The 

Results of the Uru~uay Round of Multilateral Trade Negotiations', The Le~al Texts, GATT 
Secretariat, June 1994, WTO, Geneva, A. Objectives (i) . 

326 See also Art 1II:.1 WTO A~ree11lent. 
327 See Ehlermann, 2002, I' 636, 'Today, I consider it to be perfectly legitimate that the legislative 

branch clarines a provision of a covered agreement, provided this is done in those forms that the 
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Every time a claim of NVNI is brought on grounds of a frustration of legit
imate expectations, the judiciary could then point to the authoritative under
standing of Article 3.2 DSU and safely use pacta sunt servanda to avert the 
circumvention of tariff or other concessions. The judiciary would be able to 
interpret the provision more effectively, pursuant to 'good faith interpretation', 
without being criticised for aggrandising the scope of WTO obligations under 
Article 3.2 DSU.nH 

Authoritative interpretations also address the positivist concern about 
security and predictability because the gap-filling will be accomplished via 
principles known to international law and derived from members' domestic 
laws. 

REDEFINING THE RATIONALE OF PROTECTING 
LEGITIMA TE EXPECT A TrONS 

This' section discusses how the PLE and 'true' NVNI-complaints are both 
premised upon the assumption that the WTO law they protect and enforce is 
part of a 'complete' WTO legal system. 

A 'Complete' WTO Legal System 

Formative Principle of Good Faith 

The precondition for a general principle of law to adopt a 'formative' function 
and to fill in the gaps of an international treaty is, according to general public 
international theory, that a legal system is 'complete' as to its rule of law.32,) 

The completeness of the rule of law-as distinguished from the individual branches of 
statutory or customary law-is an a priori assumption of every system of law, not a 
prescription of positive law ... There may be gaps in a statute or in the statutory law 
as a whole; there may be gaps in the manifestations of customary law. There are no 
gaps in the legal system taken as a whole.",·l() 

Lauterpracht maintains that gaps in international law and the duty to fill 
these arise only in complete legal systems. Degan agrees with Lauterpracht and 

respective "collstitutive" charter prescribes. I would even ~() one step further and congratulate the 
WTO if its political organs were able to use Arts IX and X of the Marrakech Agreement to react to 

an interpretation of a covered agreement, given by a Panel or the Appellate Body, with which these 
political organs disagree'. 

32S C( India-Patents, AB Report, paras 43-8. 
329 See Laurerpracht, 1':133, PI' 60-':1; Scobbie, 1':1':17, I' 26':1, summarising Laurerpracht's emphasis 

on the importance of general principles of law to 'avoid delivering a non-liquet' and 'play[ ingl a cen
tral role in Laurerpracht's conception of the Rule of Law'; see Schwarzenberger, 1':155, I' 325 ('good 
faith as a formative influence'). 

330 Laurerpracht, 1':133, I' 64. 
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finds that the general public international system fulfills the conditions of com
pleteness, not least for the simple reason that since the function of international 
law is to maintain peace, non-liquet rulings should be avoided. If the inter
national system were considered incomplete as to the rule of law and open for 
non-liquets, it would dangerously liberate the international judiciary of its 
responsibility to oppose violence.·Bl . 

Some post-1945 scholars maintain that GATT of 1947 was more of a power
oriented 'realist' legal structure assisting diplomats' negotiating rounds. 
However, others agree that the GATT 47 was one among the many post-war 
treaties established to promote the international rule of law.332 The fact that 
GA TT 47 Panels used the legally abstract concept of legitimate expectations 
demohstrates that GATT 47 drafters were at least exposed to, if were not out 
rightly espousing the idealistic approach defining post-war international legal 
thinking (modern objectivism) :333 

It is a striking observation that much of what modern legal doctrines fought to achieve 
had been realised in the GATT system of carefully balancing trading rights and inter
ests of the contracting parties.334 

Koskenniemi and Leino, by contrast, have a sceptical view of post-1945 inter
national law: 

The Cold War pragmatic consensus was that if international law had not become the 
'complete system' as it had been imagined by the profession's great names-Kelsen, 
Scelle and Lauterpracht in particular-this was due to a hostile political environ
ment.,B5 

Foundations for Gap-filling 

In WTO practice, the Panel statement in the India-Patents case was the first 
indication that the WTO legal system can be considered a complete system of 
law. Consequently, any gaps are unintended. 

Panel Reports on India-Patents and Korea-Government Procurement 
According to the India-Patents Panel, a NVNI-based complaint is the instru
ment of choice for filling in gaps. The condition for the NVNI cause of action to 

effectively substantiate is, for the 'well-established GATT principle' of PLE, to 

,H) Ibid, PI' 64-5, 'Under the normal rule of law it is inconceivable that a court should pronounce 
a nOll-liquet because of the absence of law. This is certainly not so because the positive law has pro
vided a solution for all possible emergencies. The reason for it is that law conceived as a means of 
ordering human life-cannot without abdicating its function concede that there are situations 
admitting of no answer'; see Degan 1':1':17, PI' 45-7, WO, 112,435--6. 

.132 See Cottier and Schefer, 1997, p 166; but see Jackson, 2000, PP 121-2, who has argued that the 
GA TT since its beginnings was more rule-oriented than power-oriented. 

.133 Cottier and Schefcr, 1997, p 170; Korhonen, 1':1':16, I' 17, for modern objectivism. 
334 Cottier and Schefer, 1':197, p 170, 
335 Koskenniemi and Leino, 2002, p 559; see also, p 561. 
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step into the gap, which in turn requires that the lacunae negatively impacts 
upon the negotiated balance of tariff or other concessions. 

In the absence of substantive legal rules in many areas relating to international trade, 
[the India-Patents Appellate Report maintains] the 'NVNI' provision of Article 
XXIII: 1 (b) was aimed at preventing contracting parties from using non-tariff barriers 
or other policy measures to negate the benefits of negotiated tariff concessions.336 

The India-Patents Panel Report recognised that substantive areas of law are 
not yet covered by the WTO and that the function falling upon the 'well-estab
lished GATT principle' is to substitute temporarily for the lack of adequate 
rules.'>'>? The India-Patents Panel Report did not explicitly use the term of gap 
or lacuna to describe the areas yet uncovered by WTO jurisdiction, but it did 
introduce the notion of a complete WTO legal system. 

Not until three years later did the Panel in Korea-Government Procurement 
expressly admit to unintended gaps. The Korea-Government Procurement 
report implied by its express reference to gaps in WTO law that there exists a 
consensus among WTO Members as to the completeness of the multilateral 
trading system.,B8 The Panel thereupon reaffirmed the necessity for the judiciary 
to fix such gaps. In a further development from earlier India-Patents jurispru
deiKe, the Panel found itself not limited to the 'well-established GATT prin
ciples' for filling in the gaps, declaring that the 'general principles of customary 
international law' may step in as well (emphasis added).339 

ARe-emerging Comittment to International (Trade) Law Among WTO com
mentators, Marceau, Lowenfeld, Pauwelyn and Bacchus amongst others, have 
demonstrated that the WTO judiciary is obliged to adjudicate, 'must secure a 
positive solution to the dispute', and may not, pursuant to Article 11 DSU, 
resort to a non-liquet. Consequently, the DSU is 'the most complete system of 
international dispute resolution'.34o Others go even further and declare the 
WTO mutatis mutandis to the IC], a court of general jurisdiction.341 

These proponents of a progressive WTO doctrine on PLE are generally schol
ars who were educated in the time between the GATT's creation in 1947 and the 
WTO's inception in 1994, when international legal thinking had already under
gone changes that by the mid-nineties had cumulated in a renewed effort to 
'defend the fortress' of international law. Instead of continuing nihilistically to 
dismantle the foundations of the international legal system, defenders of the 
fortress recognised their responsibility as well as that of international adjudica-

. 136 India-Patents, AB Report, para 41. 

. 137 Ibid, Panel Report, para 7.20. 
338 See ibid ('ahsence of suhstantive legal rules'); see Korea-Gouernment Procurement, Panel 

Report, para 7.101 ('gap'). 
339 Compare India-Patents, Panel Report, para 7.20 with Korea-Gouernment Procurement, 

Panel Report, para 7.93. 
.l40 Cf Marceau, 1999, p 108; Lowenfeld, 2002, p 150; sec also Bacchus, 20mc, p 5, confirming 

Lowenfeld. 
341 See Pal meter and Mavroidis, 1998, p 399; against Marceau, 1999, p 108. 

Protection of Legitimate Expectations 189 

tion for maintaining a living international legal system. This entailed a restored 
commitment towards gap-filling.342 

When the WTO was established almost fifty years later, in 1994, international 
legal thinking was caught in the post-modern dilemma between '~pology and 
utopia', realism and deconstructivism. Both doctrinal currents. mtend~d to 
negate the 'modern determinacy' that had shaped the post-.war mt~rnatlOnal 
legal order.343 Both realists and deconstructivists defined the mterna~lOnallegal 
system as being the mere tool of power politics, and consequently an mcomplete 
answer to cross-border trade issues. 

Some of the above-mentioned scholars understand the mandate of PLE to be 
a more limited one, and WTO law not to be a generally applicable legal system 
of last resort. Petersmann in 1991 describes NVNI under the heading of 
'restor[ingJ an agreed balance of reciprocal concessions'.344 Similarly, Marceau 
finds that Articles 7 and 11 DSU 'suggest a limited mandate' for the WTO 
DSU.345 Seen from this perspective, the WTO will hardly apply all international 
law pursuant to Article 38 IC]. However, the WTO must respec: the '~ule of 
law'.346 Its judiciary is obliged to adjudicate disputes, 'even when 1l1volvmg the 
interpretation of the most obscure provisions of the WTO Agreement'.34? . 

Later still, the 'fortress defenders' critically rejected such skeptical 
approaches, which tended to define international law by 'referring to the fac
tual-political, economic, cultural or ecological-interdependence between 
States' ,348 resulting in 'anti-foundationalism' and 'silence'. The fortress defe~d
ers thus sought to re-establish the responsibility of the judiciary for gap-fillmg 
and with it equity and concretivism, as 'relatively satisfactory tools for lawyers' 
because 'silence and suicide are no answers'.349 

This study maintains that the fact that the WTO DSU has 'created an ever
expanding treasure of international jurisprudence' demonstrates its determina
tion to leave no gaps and be complete.35o The WTO system is complete, insofar 
as Articles 7 and 11 DSU do not allow non-liquet, because the judiciary should 
'secure a positive solution to a dispute' (Article 3.7 DSU). Furthermore, Article 
3.2 DSU refers to general public international law. Finally, the WTO Preamble 
propagates the further integration of yet unregulated subjects into the WTO.351 

342 Sec Korhonen, 1996, pp 3, 16. . . 
343 See generally Korhonen, 1996, pp 1-18 who tra~es ?~ck the development of International law 

scholarship in the post-war period, from modern ohJectlvlsm over reahsm to post-modern dec()I1-
structivism and finally what he terms 'fortress defenders'; see Koskenniemi, 1989, pp 422-57. 

344 Petersmann, 1991, p 222. 
345 Marceau, 1999, p 108 . 
346 See ibid, 2000; see generally, Bacchus, 2003h, pp ,B3-50 . 
347 Marceau, 1999, p 108. 
348 Koskenniemi, 1989, p 425. 
349 Korhonen, 1996, p 19. 
350 Bacchus, 2003b, p 539; see also Pauwclyn, 2()(1l, p 535, against Trachtman, 1999, p 342. 
351 Cf Marceau, 1999, p 108; cfBacchus, 2003h, p 541; see Preamhles of GA TT 94 and the W~O 

(WTO Agreement), as well as Arts 11:1 and 111:2 WTO (WTO Agreement), the WTO considering 
itself competent on all multilateral trade-related issues, 
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Pauwelyn backs the 'completeness' of the WTO legal system, insofar as 
'WTO rules cut across almost all other rules of international law', with the 
result that WTO rules are 'all-affecting'.352 

For example, the relationship that the Panels build between PLE and pacta 
sunt servanda in Korea-Government Procurement and between PLE and good 
faith interpretation in India-Patents and EC-LAN demonstrates that general 
public international law, or the principle of good faith specifically, will 
strengthen (instead of weaken) the regime-specific principles of a more spe
cialised regime (the WTO's balance of negotiated concessions, broadly, the 
WTO's liberalism). . 

At the same time as integrating the WTO more into general public inter
national law, using the general principle of good faith will also contribute 
strongly to the persuasiveness of general principles of law.353 As the 
Korea-Government Procurement Panel stated: 

Thus, on the basis of the ample evidence provided by both parties to the dispute, we 
will review the claim of nullification or impairment raised by the United States within 
the framework of principles of international law which are generally applicable not 
only to performance of treaties bm also to treaty negotiation. To do otherwise poten
tially would leave a gap in the applicability of the law generally to WTO disputes and 
we see no evidence in the language of the WTO Agreements that such a gap was 
intended. If the NVNI remedy were deemed not to provide a relief for such problems 

. as have arisen in the present case regarding good faith and error in the negotiation of 
GPA commitments (and one might add, in tariff and services commitments under 
other WTO Agreements), then nothing could be done about them within the frame
work of the WTO dispme settlement mechanism if general rules of customary inter
national law on good faith and error in treaty negotiations were ruled not to be 
applicable. As was argued above, that would not be in conformity with the normal 
relationship between international law and treaty law or with the WTO Agreements 
(emphasis added).354 

The Korea-Government Procurement Panel maintained that NVNI claims 
exist to avoid backsliding as to the status of trade liberalization (achieved 
through negotiated tariff/services/procurement concessions). However, com
pared to earlier NVNI cases, the emphasis of the Korea-Gol'ernment 
Procurement decision lies more in the gap threatening to impair the WTO legal 
system rather than in the economics (and power) of the negotiated level of tar
iff concessions. 

Today, NVNI, coupled with PLE, is a measure of recognition that the 
broader purpose of NVNI-in an era of integrated legal systems-is to fill in the 
gaps of the WTO texts when a WTO Member is found to infringe general pub
lic international law. 

352 Pauwciyn, 2001, PI' 539--40. 
353 CfDegan, 19'17, PI' 74-S2. 
354 Korea-Gol'ernment Procurement, Panci Report, para 7.101. 
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'Equity Law Juri~diction' of Non-violation Complaints 

Good faith may be understood as an objective value independent of t~e will of the 
Parties, and it may then conspicuously approach the idea of equity.3" 

The substantive and procedural functions of equity as an instrument to achieve 
fairness and do justice in complex cases have a function similar to that of ~VNI com
plaints in trade regulation. More specifical~y, this is true f:lr the protectIOn of good 
faith and legitimate expectations as emanatIons of eqUlty.,1.>6 

As a judge-based concept, equity has been said to infuse a rule with ~he flexi
bility required to address the particularities of specific cases.357 'EqUIty as. an 
instrument to achieve fairness and do justice in complex cases has a functIOn 

. . d I" 358 similar to that of NVNI compla1l1ts 111 tra e regu anon ." 

WTO-specific Equity of Non-violation Complaints 

NVNI complaints and the PLE, as a procedural device359 in the hands of the 
WTO judiciary36(), have been brought into connection with concepts of equity:361 

The substantive and procedural functions of equity as an instrument to achieve 
fairness and do justice in complex cases have a function similar to that of NVNI com
plaints in trade regulation. More specifical~y, this is t~·ue for the protection of good 
faith and legitimate expectations as emanatIons of equlty.362 . 

Although Cottier and Schefer maintain that equity 'is to.d~y clearly part of .the 
law', they nevertheless warn against the danger of generaiIz1l1g NVNI compl~1I1~s 
to the point of according a full-fledged 'equity law jurisdiction' to the WTO Judl-

~ry~ . . 
Only if WTO Members truly commit to the integration of general pnncI~les 

of law into the law of the WTO Agreements (especially the one of good faith) 
could the NVNI-type complaint become associated with equity.364 As long as 

355 Zoller, 1'177, p 21. 
356 Cottier and Schefer, 19'17, 1'170. . . . . 
357 Cfibid, 2000, stating that the concept of nullification ~nd impairment, SImIlarly to the pnn~~-

pIc of good faith, 'inserts an element of flexibility to take Into account clements other than st~lct 
adherence to or violation of treaty provisions'; cfCottier and Schcfer, 1997, pp 163~, c.ompanng 
the civil law concepts of Billigkeit and equite, which 'recognise j~lsti~e as a value ... ':lthll1 the rule 
of law' , with the 'Anglo-American conception of equity', where 'Justice can more readIly be pursued 
contrary to the narrow dictates of law'. 

.us Cottier and Schcfer, 1997, p 170. 
359 Cf ibid, 1'149, who state that 'NVNI compla!nt .m~chanis~n' is a 'procedur~1 to~)l,':. . . 
360 See ibid, p 169, who state that 'the use of eqlllty IS 111 practice stIli open to a Judge s subjective 

discretion as to what is "fair"'. 
361 Ibid, PI' 148, 170. 
362 Ibid, p 170. 
363 Cottier and Schcfer, 1'197, 1'169. 
364 See ibid, 2000, p 5'1. 
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this is not the case, the judiciary will be tempted either to over-broadly, and thus 
unlawfully under Article 3.2 DSU, use its adjudicative power to- adjudicate 
'wrong' cases, or to suddenly evade its responsibility by issuing a non-liquet.J65 
For the systemic reason that Article 3.2 DSU prohibits judge-made law, the 
WTO legal system would seem precluded from using 'equity law jurisdiction'. 
Lennard therefore declares that it would be inconsistent with Article 3.2 DSU to 
integrate equity law jurisdiction at the WTO: 

If the Vienna Convention is not closely borne in mind, such general concepts may 
develop a lIfe of thell' own and could lead the interpreters away from the text ... to a 
'quasi-equitable jurisdiction' which would be regarded by most as improperly 
enlargening the role of the AB.366 

In general public international theory, Lauterpracht finds that equity law 
jurisdiction cannot replace gap-filling with general principles of law, but must 
be complementary to these. 

If, as the result of a deficient system of international legislation, there is a possibility 
and a neceSSIty for developing by international organs jurisdiction of this kind, ... 
then there is every reason why this should be done by a permanent body, of high 
authorIty, learnmg and, impartiality, which can be relied upon to shape international 
equity, not in a haphazard way, but in accordance with principles capable of general 
application:'67 

Equity as understood by Newman is 'the common principle that justice be 
done', rather than deciding ex aequo ac bono. It is an objectivating factor that 
judiciaries can use to fill in lacunae.J68 When equity is understood as the corol
lary to justice, then its function is identical to the one of the general principle of 
law of good faith and will equally be fact-oriented in order to be legitimate.J69 
With Newman, however, using the general principle of good faith particularly 
to fill in a gap, which means finding a solution more broadly applicable than to 
the individual case at hand, is identical to ruling on basis of equity, which is 
nothing else than the Anglo-American way of objectivating an individual, sub-' 
jective solution for the benefit of society at large. 

If the end of law is social justice, there is no longer need for a body of principles to 

relieve against injustice in special types of cases .... Our dual system of law and equity 
has come about because of accidents of history which should no longer be allowed to 
control the shape of our law. There area in which the principles of equity are to be 

365 CfLaurerpracht, 1933, pp 63-9, in analo~y. 
366 Lennard, 2002, p 89. 
367 Laurerpracht, 1933, p 327. 
368 Newman, 1961, P 266. 

369 See ibid, p 69 rcferrin~ to Stone's sayin~ that 'the effective hasis of decision should he a full 
~onsideration of the facts and (~f the practical effect of the jud~ment', a~ainst Kelsen, 1960, p 196, 
Daraus, dass ctwas 1St, kann nlcht fol~en, dass etwas sein 5011; sowie daraus, dass etwas sein 5011, 

I1Icht fol~en kann, dass etwas ist ... Der Geltun~s~rund einer Norm kann nur die Geltun~ einer 
anJcren Nornl scin'. 
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applied must be enlarged so as to embrace the whole range of interests which may 
required judicial resolution' (emphasis added).370 

The Principle of Pacta Sunt Servanda Takes Precedence Over Equity 

At the WTO, both the AB and the Panels emphasize the interaction between 
NVNIs and legitimate expectations, which is a substantive law-based concept, 
materializing as a 'well-established GATT-principle' or 'extended pacta sunt 
servanda'.·Fl The WTO adjudicators demonstrate a certain preference for gen
eral principles of law over equity for the purpose of filling gaps.372 As Cottier 

and Schefer say: 

In the context of the WTO, the goals of freer trade are therefore intricately bound to 

the question of whether the Members (and the Members' citizens) see the WTO 
processes to be sufficiently fair and transparent. Consequently ... the legitimacy and 
fairness of the WTO system must necessarily be important guides for the future devel
opment of WTO law. The principle of good faith and its doctrinal branches of the 
doctrine of abuse of rights and the protection of legitimate expectations are key 
aspects to achieving this acceptance.373 

Sometimes equity refers to its balancing function identified by 
Schwarzenberger,374 based upon the Aristotelian and Grotian concepts of 'cor
rective justice' ,375 other times equity to abus de droit and estoppel, which are con
sidered 'equitable principles' without giving a definition to what the iiberbegriff 
of equitable principles should express, or why it is necessary.376 The safest option 
is to state with McWhinney that equity serves to invalidate treaty law infringing 
upon ius cogens.377 Underlying equity is a very basic gap-filling function, the gap 
between 'social needs and opinions ... always more or less in advance of Law' .378 
However, this function is what renders equity difficult to concretise in the inter
national legal system, precisely because as Nader and Starr say, 

(E)quity is not universal, but is dependent on time, place and the restraints set against 
'naked power' which the dominant members of society might use:,79 

370 Newman, 1961, p 265. 
371 India-Patents, Panel Report, para 7.20; Korea-Gouernment Procurement, Panel Report, 

paras 7.102ff. 
372 See EEC-Oilseeds I, Panel Report, para 144; Japan-Film, Panel Report, paras 10.50, 10.61; cf 

India-Patents, Panel Report, para 7.20, which less derives legitimate expectations. from Art XXIII 
GATT generally, without clearly specifying that in the past it has been more u~ed 111 the conte~t of 
NVNI complaints; see also EC-LAN, Panel Report, paras 8.23-8.24, whe:e.le~ltImate expe~tatlOns 
have also been associated with violation complaints in the context of conditions of competitIOn pur
suant to Art II GATT. 

373 Cottier and Schcfer, 2000, p 57. 
374 See Schwarzenbcr~cr, 1955, p 324. 
375 See Blum, 1997, p 232. 
376 CfMc Whinney, 1973, p 587. 
377 Ibid, pp 585~. 
378 Nader and Starr, 1973, p 125. 
379 Ibid, p 136. 
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Korhonen and Koskenniemi found that equity today is more a situational 
than an idealistic concept equal to the principle of good faith.l RO that 
Lauterpracht proposed for general public internationallaw . .l X1 In this context, 
Lauterpracht and Rosenne have warned that equity loosely applied could itself 
result in inequitable solutions, endangering the predictability of law as well as 
the 'right of the parties to realise their legitimate expectations'.382 

'Equity', by whatever name we call it, has been developed in legal systems in which the 
courts, are part and parcel of the society in which and for which the courts have been 
set up .... No universal international tribunal has yet attained such a degree of inte
gration of its judges into the international society .... 3S3 

Equity in international law (and here Rosenne and Blum would agree 
with Koskenniemi and Korhonen) has found neither a foundation nor an 
identity . .lS4 

Because the WTO expressly prohibits judge-created law in Article 3.2 DSU 
and is known for its lack of a democratic basis, or at least for its credibility 
problem with the citizen-consumer, it is more legitimate to replace (with the 
legislative concept of TPRM than with elastic equity law) overbroad NVNI 
complaints which cannot be founded upon the WTO Members' legitimate 
expectations. 

Currently, with no consensus as yet among the WTO members as to a 'justice 
concept' for the WTO, the WTO judiciary is, for lack of a democratic basis, 
unable to formulate a WTO-specific notion of equity. Before any concept of 
equity could become actionable at the WTO, the democratic foundation at the 
basis of the multilateral trading system must be strengthened and unified. 

It is not the duty of equity to balance the WTO's multifaceted and often con
tradictory goals of liberalizing trade and preserving environment, culture, 
labour, etc; a fortiori it would even be dangerous if equity were conferred this 
task, because the WTO has no constituency, such as individuals, who rely and 
reflect upon the law-adducing function of justice. 

As long as the WTO's legal development is in the hands of Members States' 
negotiating rounds, where decisions are often the result of exclusive and exclud
ing green room debates, the WTO judiciary is not ready to have equity placed 
in its hands. 

Inversely, however, one could argue that equity via NVNI complaints might 
replace exactly the societal values left unconsidered in trade round negotiations, 
and thus create the 'equitable' counterpart to WTO law's interest-group ori-

380 See Koskenniemi, 1989, pp 417-18, debatill~ whether equity should be a moral or psycholo~
ical concept; sec also Korhonen, 199(-), p 8. 

381 Sec Blum, 1997, p 233 rcferrin~ to Lallterpracht; see also Cottier and Schefer, 1997, who also 
derive good faith and the I'LE from the principle of equity. 

382 Ibid, pp 237-8, rcferrin~ to Rosenne and Lallterprachr. 
383 Rosenne, 1993, pp 204-5. 
384 Sec Korhonen, 199(-) p 8, in particular, fn 15 and 1(-), rcferrill~ to others. 
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t d State sovereignty-based positive rights and obligations. As such equ.ity 
en e, ' If' f ' . ctmg would (as it has ever since Roman aequitas) embody t 1e unction 0 corre 
or overruling strict law'.385 

CONCLUSIONS 

S . t'11g out when good faith was internationally unknown, the GATT Panels " tar Ie. . _. to 
began to use the 'imaginative' concept of legltlmate expectations. 

rotect negotiated concessions from being circumvented by members takmg 
p f I - . tl e GATT 386 Under the WTO the Panels sought to advantage oacunae m 1. , . 
. ' ~ -.. t to tile VCL T the TRIPS and Member tariff schedules m 1l1terpret, pursuan, . . f 
ood faith, in order to expand the PLE in to a broader concept of ~ond't~ons 0 

~ompetition. In the Panels' view the goal was to include such ~onsl~eratlOns as 
'the predictability to plan future trade' or even more broa?ly, ~ec~1flty and pre
dictability in the multilateral trading system'. The go~d. faith pnnClple .was to ~e 
the tool to accomodate under the protection of legltlmate .expectatlOns such 
broad notions of 'benefits', which, if impaired, could be claimed under a non

violation-type complaint.387 

385 Ziegler 1997, PI' 54-5. '1 f )000 56 58 9' 
'''6 S' "c,'· IS'I,efer 1997 .,,,170 180--1',seealsoCottierandScleer,- ,PI'", -'1 .'n' ee o[tler am . L , , t • ' d f . 1 f' . 

• II' ()'(' 1991 "Pl on the increasing importance of goo alt 1 or Internanona sec genera y .. onnor, 't -, . . '-

law, especially when compared to IlHlIlIClpallaw. 
387 India--Patents, Panel Report, paras 7.21, 7.30. 
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Good Faith Interpretation of the 
WTO Agreements 

As the ascertainment of this mutual understanding, ie the real and common intention 
of the parties, is a matter of interpretation, it is also said that treaty interpretation is 
governed by the principle of good faith.' 

En realite, ce principe [de la bonne foil domine l'ensemble de la demarche interpreta
tive, dans les recours en situations de violations comme dans les recours en situation 

de non violation.2 

~
LE INTERPRETATION FORMS part of the process of applying a 

norm to a factual situation." Rule interpretation stands for legal reason
ing. It consitutes one of the three pillars in the process of law

determination and is a task most often attributed to the judicial branch. The 
other three components of law-determination are the adjudicatory, the advisory 
and the law-making-processes.4 If law is considered a manifestation of practical 
reasoning, its interpretation must also be guided by reasonableness.5 However, 
doctrine has linked legal reasoning or rule interpretaton to practical reasoning 
only for common law. The question is therefore whether or not the interpreta

tion of treaties must also be reasonable.6 

It follows that if the law in question is a treaty provision, like any other law, 
it must be interpreted with reason. As agreements between Member States, the 
WTO Agreements are treaties, and they must be, like any other law, interpreted 

with reason. 
Thus, in the process of determining the law applicable to a situation of inter

national trade in goods and services, of international intellectual property pro
tection or of government procurement, WTO treaty interpretation is a process 
that, just like law-creation, adjudication and advising on WTO law, must be 
guided by reason. This is how the interpretive principle of 'good faith interpreta
tion' has become a necessary tool of WTO treaty interpretation. 

1 See Cheng, 1987, 1'115. 
2 Canal-Forgues, 20(H, I' 8. 
3 Cf Atria and MacCormick, 2003. 
4 Detmold, 1989, PI' 438-41. 
s Ibid, PP 436-71. 
6 Ibid, PI' 437-8. 
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The principle of 'good faith interpretation' mandates attributing a reasonable 
meaning to a norm of international law. Put more simply, 'good faith inter
pretation' as it is presently codified in the Vienna Convention on the Law of 
Treaties (VCLT) in Article 31(1), stands for 'legal reasoning', which in th~ 
author's view is no different from interpreting a treaty in good faith. 

However the underlying question in treaty interpretation, as with all inter
pretive process in the law, is whether reason suffices as, or may be, a legitimate 
source of interpretation. Dworkin finds that the issue splits scholars insofar 
as there are some who believe that interpretation ought to be grounded in 
objectivity and must thus be reasonable and those who want to give free judg
ment to the interpreter in analysing the law. If reason is recognised as 
one element of the objectivity which an interpreter must find represented 
in applying a norm to a case, reason is a valid source of interpretive 
authority? 

'Good faith interpretation', as the US-Gasoline AB Report has termed the 
concept, is one element, source or tool of interpretation within the process of 
treaty inte~pretation. Whether or not it is an inalienable part of every treaty 
Illterpretatlon depends on the doctrinal opinion one has espoused about the 
'general rule of interpretation'. Thus chapters seven and eight will examine 
whether the WTO judiciary considers 'good faith interpretation' an inherent 
part of the 'general rule of interpretation '. 8 These chapters will describe whether 
or not good faith interpretation is a mandatory step in all interpretive activities 
relating to each WTO-covered agreement. 

Specifically, this study aims to analyse whether good faith interpretation and 
its corrolaries, codified in Article 31 (1) of the VCL T, apply as 'customary rules 
of interpretation of public international law', which Article 3.2 DSU prescribes 
for clarifying the 'existing provisions of those [WTOj agreements'.~ 

The first aim of this section is therefore to determine whether Article 31 (1) 
VCL T includes good faith as a source of interpretation. Only once this question 
has been answered can we ask whether Article 3.2 DSU includes a good faith ele
ment of interpretation. The question then becomes whether good faith inter
~)retation falls under the notion of 'customary rules of interpretaton of public 
Illternatlonallaw'IO and is part (under Article 3.2 DSU) of the legitimate sources 
of clarification of the rights and obligations of the WTO Agreements. If not, 
good faith interpretation may still be a legitimate tool for the interpretation of 
the WTO Agreements, albeit one specifically applicable to WTO law, as 
opposed to one used in public international law. The question to be asked in 
considering the WTO as an institution is whether and how good faith inter-

7 See fish, 1989, I' 387; see also MacCormick, 1999, PI' 1575ff. 
S India-Patents, Panel Report, para 7.18; Ee-LAN, Panel Report, para 8.2S; see also US-Sectiol1 

301, Panel Report, para 7.67, which lIses the term 'general rule of interpretation' when rcferrin~ to 
Art31(1) VCLT. ' 

9 Art 3.2 DSU. 
10 Ibid. 
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pretation has shaped the balance of power between the ju.dicia~ ~nd the legisla
tive branches, and whether or not good faith interpretation divides the WTO 

Panels from the AB. 
This chapter offers a brief introduction to the key issues of good faith treaty 

interpretation in general public international law, both under and outside the 
rules of interpretation of the VCL T. This discussion centres on the following 

questions: 

Is good faith a recognised element of il1terpretation under the VCL T when 
taken together with the text, the context and the object and purpose of a pro

vision? 
_ What status does good faith interpretation have in relation to text, context, 

object and purpose; and does it come before or after the plain meaning of a 

rule? 
_ What are the sources of good faith under Article 31 VCL T, the 'general rule 

of interpretation'? 
_ Does good faith interpretation relate to the customary rule of pacta sunt ser

vanda; does it embody a measure of equity; and does it lend effectiveness to 

a treaty? 
_ Are there conflicts between good faith and its corollaries of pacta sunt ser-

vanda, effectiveness and equity? 
_ How can good faith possibly enhance the effectiveness and contemporane

ity of a treaty,. while standing simultaneously for pacta sunt servanda? 
How can it develop a contemporaneous meaning for a treaty while embody

ing the consensus of the signatories? 
_ How can good faith provide an objective solution based upon the common 

intentions of the signatories, while the principle of equity simultaneously offers 
a case-by-case solution, ie individualised fairness to a party of the treaty? 

In this chapter the first section will outline some of the key references made to 
the VCL T rules of interpretation by the working parties and Panels of the 
GA TT 47 and the Panels and the AB of the WTO. The next section will describe 
how the WTO Panels have referred to 'good faith interpretation', which the 
Panels use more frequently and differently than the AB. The last section of this 
chapter will analyse the function of the element of good faith in WTO treaty 
interpretation, both within the general rule of interpretation of Article 31 VCL T 

and outside it. 

THE 'GENERAL RULE OF INTERPRETATION' IN THE VIENNA 
CONVENTION ON THE LA W OF TREATIES 

WTO jurisprudence, starting with the decisions in US-Gasoline, 
Japan-Alcohol, India-Patents and EC-LAN, usually declares in an obiter 
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dictum that the 'customary rules of interpretation of public international law' 
pursuant to Article 3.2 DSU are applicable to WTO treaty interpretation. I I 
WTO jurisprudence further states that this refers to the rules of interpretation 
under the VCL T as opposed to the entire set of provisions of the VCL T.12 

The first section in this chapter seeks to understand the relationship between 
the general principle of law of good faith and the general rule of interpretation 
under Article 31 VCL T. Chapters two to five have addressed the general rule of 
interpretation, as well as the element of good faith interpretation, as it applies 
to WTO law, 13 ie the 'clarification by reference to the fundamental rule of treaty 
interpretation set our in Article 31 (1) of the Vienna Convention'. 14 

Since US-Shrimp, the AB has sought 'interpretative guidance' from 'the gen
eral principle of law and general principle of international law'. Good faith has 
increasingly assisted the WTO judiciary's law-finding, bur, for the AB, good 
faith has been associated with a general principle of law rather than with the 
customary rules of interpretation under the VCL T. Thus, this chapter is 
intended to shed light on why the AB has chosen to interpret the provisions of 
the WTO Agreements with the general principle of good faith, while simulta
neously refusing to recognise that good faith is an element of the Vienna rules 
on interpretation referred to in Article 3.2 DSU. 

The Panels, unlike the AB, have preferred to take into account good faith con
siderations pursuant to the VCL T's good faith interpretation under Article 31 
(as in India-Patents, EC-LAN and Korea-Government Procurement). 

Increasingly, adjudicative practice has found the general principle of law of 
good faith and its more specific emanations such as abus de droit doctrine to 
'inform' the provisions of the WTO Agreements. IS 

Among the cardinal concepts contained in the VCL T is what the 
India-Patents, EC-LAN and US-Section 301 Panel Reports called the 'general 
rule of interpretation' codified under Article 31 VCL T.16 According to inter
national court practice and doctrine, as well as AB jurisprudence, Article 31 
VCL T has 'attained the status of a customary rule of internationallaw'.17 

Article 31 General Rule of Interpretation 

1. A treaty shall be interpreted in good faith in accordance with the ordinary meaning 
to be given to the terms of the treaty in their context and in the light of its object 
and purpose. 

11 US-Gasoline, All Report, p 17; Japan-Alcohol, AB Report, p 10; India-Patents, All Report, 
para 43. 

12 India-Patents, Panel Report, para 7.18; EC-LAN, Panel Report, para 8.25; US-Section 301, 
Panel Report, para 7.fi7. 

13 US-Gasoline, All Report, p 17. 
14 See Japan-Alcohol, All Report, p 10. 
15 US-Shrimp, All Report, para 158; US-Japan Hot·rolled Steel, All Report, para 101. 
1(' India-Patents, Panel Report, para 7.18; EC-LAN, Panel Report, para 8.25; see also US-Section 

301, Panel Report, para 7.fi7. 

17 See US-Gasoline, All Report, p 17 and fn 34; see Chile-Agricultural Products, All Report, para 
213, for a recenr reference. 

Good Faith Interpretation ofWTO Agreements 201 

7 The context for the purpose of the interpretation of a treaty shall comprise, in addi
-' tion to the text, including its preamble and annexes: 

(a) any agreement relating to the treaty which was made between all the parties in 

connection with the conclusion of the treaty; . . 
(b) any instrument which was made by one or more parties in connectIOn With the 

conclusion of the treaty and accepted by the other parties as an 1I1strument 

related to the treaty. 

3. There shall be taken into account, together with the context: 

(a) any subsequent agreement between the parties regarding the interpretation of 

the treaty or the application of its provisions; . ' 
(b) any subsequent practice in the application of th~ treaty which establtshes the 

agreement of the parties regarding its interp~etatto~; . 
(c) any relevant rules of international law appltcable 111 the relatIOns between the 

parties. 

4. A special meaning shall be given to a term if it is established that the parties so 

intended. 

B contrast the ILC and others maintain that good faith in international 
y, .' I f I' b . 

I 's based upon 'bonae .t::dei negotza', 18 wlllC 1 re ers to t le su stantlve 
treaty aw 1 I' . VCL T) 19 
obligation' of pacta sunt servanda (separately :odified in Article 26 : 

'The ... interpretation in good faith flows directly from the rule ?f pacta su~t 

ervanda the interpretation of treaties in good faith and accordmg to law IS 
S , I ., 70 Tl ILC essential if the pacta sunt servanda rule is to have any rea mea~mg.- le 
finds only the principles of effectiveness,21 th~t of PL~ ('to refra~n!:~m acts. cal~ 
eulated to disappoint the legitimate expectatIOns of Its ~artner), and of mte 
gration (interpretation in concreto) to be implied in Arncle 31 VCL T.23 II d 

Other scholars suggest that what the US-Gasoline AB ~epOl:t ~a e 
'good faith interpretation' ,24 namely the references to good faith wlthm the 

.. d f . h· b traced back to the principle of bonae 
18 The principle of inrerpreting treatIes III goo alt :an ~ , .' ,I ' I . ,. 

tid . . K Ib 2000 pp 87-93 finds that it was a CanonISt lawyer, who, slllce t 1e car y. stages 
of ~,;~f~~I~~eat~ p'ractic~, had incl~lded separate clauses to the treaties concluded by the KI:,gS ~': 
I'ngla~d with foreign princes to the cffect that these were meant to be bonae fidelnegoltta, Ie to '~ 
kept \n good faith. Additionally to pacta sunt serva.nda, bonae fidei negotta, d:ter~l1Ines t 1e ex;cI;::t 
the obligation, and provides for constitutive functIons, Kolb, 2000, p 97-:-8. Slll1llar~ytopac ,a'd . 

d b fidel' negotia sl,ells out that treaties must be both carned out an Illterprete III 
servan a onae " f d f . h S·h ., b "r 1955 

d ' 'tl tal1dards (,f conduct which stand the test 0 goo alt., c warzen erge, .. , accor ance WI 1 S . . ~ t II nt IU 
. , 9' , acta sunt seruanda et bonne (01 peuvent se renforcer mu ue eme , 

p 30()d' dK,olb, 2(~00, fil 81~t? '. sec also Kolb p 91 referring to Sir Robert Philimore's statement that regen une n1eme na 1 e ... ,. . , ., 
'all international treaties arc covenants bonae fidel. 

19 Lennard, 2002, p 55. 1999 ,127 
20 YBlLC 1%6 volll p 221 p 219; sec also Lennard, 2002, p 55; Marcea.l1, . ,l . 

-, , , , . I ' , 'I' 'a red 111 the Junsprudence of 21 Ib'd 1%4 oIl p 288 'ut res magIS va eat quam pereat ... al e 
the IC/ a:,d wa~ ~nhe'rcnt in'the notion of good faith'; sec similar citations on pp 288-9; Lennard, 
2002, pp 58-fil; Cameron and Gray, 2001, p 25h. 

22 C(Charme, 1992, pp 71£f. 
23 YBILC, l%fi, volll, p 221; YBlLC, 1%4, volll, p 5h. 
24 US-Gasoline, AB Report, p 17. 
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interpretive process under the 'general rule of interpretation' of Article 31(1) 
VCL T,25 refers to interpretive maxims and canons not expressed in Article 31 
VCLTY; 

Cottier and Schefer, as well as Lennard, consider good faith interpetation to 
originate in Article 31 VCL T but find that the WTO judicial bodies refer to 
additional maxims of good faith outside this Article. 27 

Substance 

The term 'interpretation made in good faith'2X refers either to good faith as a 
single element of rule 31(1) VCL T (as opposed to ordinary meaning) or to the 
whole of rule 31(1) VCL T. The drafters use the term 'interpretation in good 
fait~1' to refer exclusively to good faith as the first principle in paragraph 1 of 
ArtIcle 31 VCL T.29 Rosenne uses the term 'good faith in interpretation'.·'o The 
present study uses the equivalent term of 'good faith interpretation' introduced 
by the Panel in India-Patents·>! and su bsequently adopted by the EC-LAN Panel 
Report.·n The closest the AB has come to referring to good faith in Article 31 (1) 
VCLT was when it stated in the US-Offset ('Byrd Amendment') case, 'Article 
31 (1) of the Vienna Convention directs a treaty interpreter to interpret a treaty 
in good faith' .33 

25 India-Patents, Panel Report, para 7.1 S; Ee-LAN, Panel Report, para 8.2S; see also US-Section 
301, Panel Report, para 7.67. 

26 YBILC, 1964, vol II, pS3; YBlLC, 1%6 vol, II, 1'219; Cottier and Schder 2000 p64' Lennard 
2002, p SS. ' , , " 

27 YBlLC, 1%4, vol II, I' 56, Sir G Fitzmaurice, a Special Rapporteur to the ILC Commission has 
deri~e~ this and.five f:Irther principles, which he considered major principles of inrerpretation, from 
the I CIJ and leJ JUrisprudence. For the WTO, Petersmann found that, in addition to the general 
prllK~ple of effectiveness, in US-Gasoline, All Report, 1'12, the All used the principle of fllll~lamen
tal falrlless, Petersmann, 1995, PI' 91-2; see Lennard, 2002, pp SS-76, idenrifies as canons of inrer
pretation. derived from the requirement to interpret in good faith and used by the WTO, 
prCSlIlllptH)n of conslstcn<.:y, Iq!;ltllllarc expectations, abus de droit, effectiveness, ill dubio n1itius 
lex ~pecialis, evolutionary meanings, unilateral statemellts and expressio unius est exclusio alterius: 
agalllst Marceau, 1999~ pp 116-17, who opines that the principle of 'effective interpretation, the pre
sumption against conrl"'.ts and the Interpretative principle of in dubio mitius' are 'general principles 
of IIuerpretatlon, to which the Panels and the All have referred in addition to the provisions con
tained in the Viellna Convention ... '. 

28 YBILC, 1%4, vol II I' 60, para 27. 
29 YBILC, 1%6, vol II, p 221, para 12. 
30 Rosenne, 1989, I' 174 . 
. lI India-Patents, Panel Report, para 7.18. 
32 EC-LAN, Panel Report, para 8.2S, referring to Art 31 (1) VCL T. 
.1.1 Lester and Leitner, 2003a, p IS, '[The AB[ takes a narrower view of the principle of good fairh 

than the Panel', which had held that the Offset Act was evidence that the US had not act~d in "oOlI 
fairh, and thus based its finding on the substantil'e principle of good faith. The All found tha~ the 
Panel sho:t!d have provided evidence thar the US had violated more than a treaty provision, in order 
for the US ro have not acted in good fairh. In irs finding, the All did not provide further information 
on what interpreting in good faith under Art 31 (I) VeL T emails. 
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Good faith can manifest either as the objective standard of a communication 
between the parties to a treaty or it can stand for the individual subjective inten
tions of each of the parties. This section will examine international scholarship 
on whether good faith interpretation expresses subjective or objective manifes
tations of the will of the parties to an international agreement, and how the 
WTO Panels and the AB are divided over the issue. 

'Objective Good Faith' 

'Objective good faith', the standard of reasonable expectation by which the 
binding rules of a treaty are interpreted,34 emanates from 'Treu und Glauben'.3s 
Conversely, an interpretation according to subjective good faith seeks to deter
mine the intentions of the parties36 and is related to the concept of 'guter 
Glaube'.37 As opposed to subjective good faith, objective good faith can be said 
to function in the following way: when two or more parties enter into contact 
with each other and establish a dialogue, their relationship, before even being 
governed by law, is determined by their mutually shared expectations.38 The 
general principle of law of good faith protects the expectations that are legiti
mate,39 without the need for any positive rule in the form of treaty law. 
Nonetheless, states might choose to concretise the principle of good faith in pos
itive legal rules, whether or not good faith will act as a standard or establish a 

right or obligation.40 

In WTO practice, objective good faith primes subjective intent of the parties 
to a treaty. Despite the AB's findings to the contrary, ie that subjective intent is 
at the root of the PLE, the WTO's institutional structure preconditions a 
primacy of objective expectations over subjective intent;41 in other words, the 
most-favoured nation and non-discrimination obligations, both of which are 
based on multilateralism, have primacy over reciprocity. In contrast to reci
procity, where a subjective intent may be the foundation of treaty relations, the 

34 Zoller, 1977, pp 224-46. 
35 Kolb, 2000, p 143-53, who also uses the term 'objective good faith'. 
36 Zoller, 1977, pp 343-5. 
37 Kolb, 2000, pp 115-34, who uses the term 'subjective good faith'. . 
.1S See Schwarzenberger, 1955, pp 291-326; in particular, p 290, '[LJaw of every type relies on the 

fulfilment of expectations'; see also Bernhardt, 1963 pp 23-5; Miiller, 1971, PP 154-64, 176-81; see 
specifically Bacchus, 2003d, pp 23-4, for the WTO, '[tJhose of us who believe we need "law" and 
who believe especially, and increasingly, that we need "international law" must understand above 
all what it is that precedes "law". Law is preceded by a perception of a duty. Thus, an awareness of 
a duty precedes a willingness to abide by a law. Law will exist only to the extent that we see a need 
for law in fulfilling our "range of duty". Law will exist only to the extent that we see the need to be 
bound by law'. . 

39 But see YBiLC 1964, vol I, p 29, 'the expression "in good faith" should also certall1ly be 
retained, for those words were the very essence of the rule stated. The obligation was not only 

moral, but also a legal one'. .. . . 
40 See Mliller, 1971, p 256, who finds that good faith protection often concretlses 111 positive rules; 

similarly, Cheng, 1987, p 132; McDougal et ai, 1994, p 42. 
41 CfHowsc, 2003, p 11; sec also Koskenniemi, 1990, 1'1. 
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multilateralism of the WTO, which becomes an operational principle through 
the most-favoured nation obligations, works only if trade relations are based 
upon 'standards [of reasonable] behaviour', that is objective good faith, or as 
GATT 1947 practice would say, legitimate expectations.42 

'Subjective Intent'? 

The subjective approach was rejected by the VCL T drafters,43 who found that 
'the starting point of interpretation is the elucidation of the meaning of the text 
not an investigation ab initio into the intentions of the parties'.44 ' 

However, subjective intent was upgraded to an element of interpretation con
sistent with international law in Judge Schwebel's Separate Opinion to the Case 
concerning Fisheries Jurisdiction (Spain v Canada),45 where he opined that 
when interpreting reservations of a state, those reservations that are inconsist
en~ with international law or legally questionable-that is, where states comply 
objectively With the international rule but subjectively deviate from it by invok
ing a reservation-must also be taken into account.46 

In his pledge to engage the IC]'s jurisdiction in cases where a state has built a 
reservation on subjective intentions, which may not be consistent with the 
objective international law at hand, Judge Schwebel took a Hobbesian view of 
international legal relations through the lense of political realism. Schwebel 
appears to agree with Hobbes' 'criticism of relying upon natural principles to 
justify political authority'. Koskenniemi finds that subjective intent primes 
objective good faith, because: 

[aJppealing to principles which would pre-exist man and be discoverable only through 
faith or recta ratIo was to appeal to abstract and unverifiable maxims which only 
camouflaged the subjective preferences of the speaker.4 ? 

To Koskenniemi an honest interpretation of a rule would lead to subjective 
intent becoming more important than objective interpretation in good faith. 
This is so because Koskenniemi finds objective interpretation or good faith 
interpretation to 'camouflage' and thus to hide the real reasons for adopting a 

42. Cf O'Connor, 1991, I' 109, who descrihes rhe principle of good fairh in rhe imerprerarion of 
rreatIes as 'a srandard of behaviour'. 

43 The promorer of rhe subjective good fairh approach, Sir Hersch Lallterprachr envisaged rhar 
rhe rreary Imerprerer seck ollt rhe imemions of rhe parties wirh rhe support of horh 'effet utile' and 
'trauaux prepare/faires'. 

44 YBILC, 1966, vol II, I' 220. 

45 le./, Separare Opinion of i'residem Schwebel in rhe rhe Case Concerning Fisheries Jurisdiction 
(SpainI' Canada) of 4 December 1995. 

4(' Sec ibid, para 4, where he says rhar '[Ilf Spain means to maimain rhar a reservarion is ineffec. 
rive in so far as ir excludes measures or acrions by rhe declaram Srare rhar arc illegal under imer
natIonal law, I cannot agree. As rhe Court's ./udgmem acknowledges, rhe very purpose, or one of 
rhe purposes, ':f Srares makIng reservarions may be ro debar rhe Court from passing upon actions of 
rhe deciaram Srare rhar may be or arc legally quesrionahlc'. 

47 Koskenniemi, 1990, I' 1. 
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certain rule, ie the political power play underlying the value expressed by an 

international rule. 
McDougal, Lasswell and Miller as well as Lennard confirm that the ~CL T 

refers to extrapolate the 'objectively ascertained intention of the parties, as 
p I b' .. fl" 48 opposed to t le su Jectlve II1tent 0 t le ?artles . , 

Bernardez makes the criticism that sll1ce 1995, there has been a trend of sub
. ectivity redivivus' within the ICJ, where the interpreter investigates alleged su~
~ ective intentions, as 'distinguished ... from the common intention express.ed 111 

~he treaty itself either in plain words or by necessary implication as established 
hrough the application of VCL T rules' .49 He attributes this development to the 

t 'b' . 50 strong role some interpreters attn ute to travaux preparatOlres.- ., 
Cottier and Schefer diagnose a trend in the WTO AB towards a subjective 

Proach to good faith interpretation, similar to the subjectivity redivivus of the 
ap . fl' . 
IC]. They consider that the reason why the AB 'bars the protection 0 egltlmate 
expectations from the scope of Article 31 VCL T', 'stem[s] from fundamentally 

. . . , 51 
diverging views on treaty II1terpretatlOn .- . 

Up to now, only three AB reports have established the pri~acy of ordl.n~ry 
meaning over supplementary meaning. However, the AB did ~ot explicitly 

knowledge a priori or a fortiori text autonomy over good faith means of 
ac hr' treaty interpretation. As the EC-LAN appellate r~port .states: 'T e app Icatlon 
of these rules in Article 31 of the Vienna Convention Will usually allow a treaty 
interpreter to establish the meaning of a term'.52 

Although the AB has usually been 'less international law oriente~' than the 
Panels-the latter have more often used good faith aspects of treaty II1terpreta
tion and have had to be 'disciplined' regarding their approach to interpreta
tion~3-there have also been cases where the AB has reprimanded the Panel for 

being 'overly literal and narrow'.54 

Sequencing 

This section on sequencing looks at the status and significance ~f the gOO? faith 
method in comparison to the text-based approach of treaty II1terpetation. It 

48 Lennard, 2002, p 21. 
49 Bernardez, 1998, p 747. .. ..... 
50 Ib'd 7°"-9 746 for Bernardez rhe VCL T -consisrent applIcatIon of subjective IIlrenrlons as 

I ,pp _'0 , '" . b r' f A 31' 
supplementary means, should never 'contradicr the meaning arrived ~t .y app Icatlon 0 rt. . 
Their role is limited to 'confirm the meaning arrived at hy the appitcatlon of the general rule of A~t 
31' or to derermine the meaning when rhe result of the interpretive process under Art 31(1) IS 

'ambiguous, obscure, manifestly absurd or unrcasonable'. 
51 Cottier and Schefer, 2000, p 62. . 
52 EC-LAN, AB Rcport, para 86; Canada-Milk/Dair)', AB Report, paras 132-6 (footnote omIt-

ted). 
5.l Lennard, 2002, p 87. 
54 Canada-Milk/Dair)" AB Report, para 136. 
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considers the relative weight good faith has in the light of the 'plain or ordinary 
~eaning' approach to treaty interpretation. If good faith has a function in treaty 
mterpretation, what is its place and status in comparison to the sources of text 
context, object and purpose? ' 

Status 

The VCL T represents itself as maintaining a 'balanced' apptoach between a val
uati~n .of the text (consensus) and other 'extrinsic' means of interpretation. 
Extnnslc ll1struments can include the search for the subjective intentions the 
ascertainment of the parties' reasonable expectations as well as a teleolo~ical 
approach.s5 Clearly, the extrinsic approach was considered secondary to the 
meaning of text.56 

. However, there are scholars who consider that good faith has no place at all 
In the VCL T. Zoller believes that,5? 'in consecrating the textual method, the 
Vienna Convention has limited the role of good faith'.5H 

In ~uller's view, the ordinary meaning rule of the VCL T is already a com
promise of the plain meaning rule (Vattel's maxim: 'qu'il n'est pas permis 
d'interpreter ce qui n'a pas besoin d'interpretation') , which if the text of a term 
seems clear, any recourse to other interpretive elements, even if these would 
elucidate the true will of the parties59, and which also precludes Vertrauens
prinzip or Paley's rule, which is guided by the 'standard of reasonable expecta
tion'.60 

Muller's view that ordinary meaning is already a compromise between the 
autonomy of text and good faith, and thus an expression of good faith, is shared 
by O'Connor. Like Mtiller, O'Connor distinguishes the narrow function of 
good faith, expressed with ordinary meaning, from the 'the wider functions of 
the.principle of good faith', which require regard for the spirit of a treaty ema
.natmg from th~ substantive rule of pacta sunt servanda and, in all cases, express
ll1g honesty, fall'ness and reasona bleness. 61 

The VCL T itself is apparently a combination of the textual approach and the 
standard of reasonable expectations<i2 or common intentions.63 The primacy of 
the text gives a basis for the interpretation of a treaty, while at the same time 

55 YBllC, 1966, vol II, I' 211{; Korhoncn, 1:1:16, I' 7; lcnnard, 2002, PI' 20-2, who notcs that using 
rcx_t a~ well as the 'expressed intent' (rejecting 'subjective intent') was seen as 'the best balance', p 22~. 

. ,6 See Art 32 VCl T. 

-",Zollcr, 197;,p 214; McDougal, 1%7, rcprintcd in McDougal ct ai, 1:1:14, I' 423, 'the rigor of 
the COIllllllssion S IIls1stcncy upon the "primacy of the text" ... '. 

~8 Zoller,. 1:177, 'Ia jurisprudencc intcrnational appliquc beaucoup plus les mcthOlks de I'inter-
pretatlon smcte que celles de I'interpretation dc bonne foi'. 

59 Miiller, 1971, PI' 138-40. 
60 Ibid, PP 145-{,). 
61 C(O'Connor, 1:1:11, p 10:1. 
62 Miiller, 1971, P 145; O'Connor, 1:191, p 109. 
63 Bernardez, 19:18, PI' 727-32. 
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a role in the interpretive process is given to extrinsic evidence of the intentions 
of the parties and the objects and purposes of the treaty.64 

McDougal and others make the criticism that good faith interpretation only 
vests when the ordinary meaning of the text is ambiguous or unclear.6s The 
good faith aspects of interpretation should be taken into account together with 
the ordinary meaning from the beginning. In summary, the VCL T 

confers priority but not exclusivity upon the 'plain' or 'clear' meaning rule,66 
also called Vattel's maxim (represented by Bernhardt);67 
considers the Vertrauenstheorie/New Haven school (represented by 
McDougal Lasswell and Miller,68 Dahm,69 Bernardez,7° Rosenne71 and 
MUller72), acknowledging the additional interpretive element of reason at 
objectivity that the term 'good faith' represents in Article 31(1) VCTL. 

- The VCL T decisively bars use of the subjective/empirical approach (represented 
by Anzilotti,73 Bernhardr74 and Degan?5) as the 'initial' approach to treaty inter
pretation. However, the VCL T drafters did not dismiss the subjective approach 
to treaty interpretation entirely. Representatives of such a dialectic approach, 
namely Sinclair and Zoller,76 influenced the ILC, which declared: '[Tlhe starting 
point of interpretation is the elucidation of the meaning of the text, not an inves
tigation ab initio into the intentions of the parties' (emphasis 'added)'?? 

The answer as to whether or not good faith gives primacy to ordinary mean
ing, depends on the particular school of thought about the 'sequencing' of the 

sources of interpretation.78 

Some authors, such as Muller (for general international law) and Lennard 
(for WTO law) say that the VCLT drafters' intent was to leave it up to the inter
preter in each case to decide which element shall be guiding,?9 Under the VCLT, 
the treaty interpreter is free to choose depending on the nature and the substan
tive content of a treaty, as well as the circumstances of its conclusion, the rele-

64 Y[)]lC, 1%6 vol II, P 218. 
65 McDougal et ai, 1994, I' 90, 'comes perilously close to .. .'. 

66 Bernardez, 1998, p 732. 
67 Bernhardt, 1%3, PI' 58-{,)6. 
68 McDougal et ai, PP 29-39. 
69 Dahm et ai, 2002, PI' 637-9. 
70 Bernardez, 1998 PI' 747-8. 
71 Rosenne, 1989, p 179. 
n MUlier, 1971, PI' 145-{,). . ., . 
7.1 Zoller, 1977, P 207, 'Parmi les juristes modernes, il convient de rclever tout parncu!terement 

Anzilotti, di:fenseur intransigeant de I'interpretation subjective .. .'. 
74 Bernhardt, 1%3, I' 24. . . 
75 Degan, 19:17, PI' 28-48, for a summary on the different followcrs of the suhJectlve mcthod of 

treaty interpretation; sce Zoller,1977, PP 205-23. 
76 Sinclair, 1984,115; Zoller, 1977, PI' 204-23. 
77 YBllC, 1%6, vol II, I' 220. 
78 See ibid, pp 219-21; sec, eg, MUlier, 1971, PI' 127-53; O'Connor, 1991, I' 109; Korhonen, 19%, 

I' 7-8. 
79 Sce M,illcr, 1971, 1'123, lennard, 2002, PP 21-3. 
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vance it wants to accord to the individual interpretive element. so This flexibility 
in the choice of elements of treaty interpretation reflects the fact that there is no 
hierarchical distinction between the sources of internationallaw. H1 

Significance 

A recurring question of treaty interpretation is whether or not good faith is an 
implicit, but nevertheless indispensable, element of the 'general rule of inter
pretation' of Article 31 VCL T, just as the explicit elements of text, context, 
object and purpose are. Good faith is said by some to refer to the subjective 
intentions of the parties,H2 and by others to express an 'objectivated' standard of 
reasonable expectation,H3 also termed a standard of behaviourH4 or test of rea
sona blenessss (Vertrauensschutz). 86 

As the US-Lead Bismuth Carbon GATT 47 case, discussed in the following 
chapter, demonstrates, the conflicts between the textualists and the 
Vertrauensschutz school over the correct application of the VCL T interpreta
tion rules were already being fought out at the time of the earliest GATT cases. 
The US argued that reasonableness is the VCL T-consistent standard of inter
pretation, and that good faith is to be disregarded because it expresses 'motives 
and intent' instead of the common intentions as the 'general rule of interpreta
tion'requires. s7 

The India-Patents and Ee-LAN Panel Reports, both issued in 1998, took the 
conflict up to another level, where, under what had become the WTO, the AB 
was forced to take a stand. The AB did, reversing the Panels' open consideration 
of reason and objectivity, ie good faith as a source of interpretation, in favour 
of textualism. 88 

so MUlier, 1971, I' 122. 

SI Villiger, 1997, I' 283; Rosenne, 1989, I' 179, emphasizing that good faith in treaty rclations 
essentially functions to ensure the flexibility of the treaty language. 

S2 See Kolb, 2000, I' 273; Zoller, 1977, PI' 205-23; against Miiller, 1971, 1'1'129-30. 
S3 See MUlier, 1971, p 145, who equates the standard of reasonable expectation to Paley's rule, 

which express the contemporary approach to treaty interpretation generally, 'Eine Erkldrzmg gelte 
so, wie berechtigterweise angenommen werden diirfte, dass sie uerstanden worden sei'. 

84 See O'Connor, 1991, P 109, who describes the principle of good faith in the interpretation of 
treaties as 'a standard of behaviour'; sec also Cottier and Schcfer, 2000, I' 59. 

85 See Marceau, 1999, p 96, describes the AB's balancing test in US-Shrimp of the Chapeau of Art 
XX (balancing. the market access commitments against the right of countries to invoke an Art XX 
specific exception), as a 'test of reasonableness'. 

S6 See MUlier, 1971, p 104--8, 143-53. 
S7 US-Lead and Bismuth Carbon Steel, para 104. 
ss See India-Patents, AB Report, para 45; Ee-LAN, AB Report, paras S3ff. 
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Functions 

Good faith interpretation embodies an array of non-literal interp~et~ve ele-

nts 89 such as the requirement to interpret in concreto (the norm 111 Its con-
me , 1 ff . 

t and in the light of the object and purpose), to enhance ne e. ectIveness 
tex I dd" d f Ith has two and to respect the integrity of the agreement. n a . mon, go~ .a 
interpretive functions in a wider sense: the gap-fi1l1l1g (constItutI~e) ~n.d bal
alKing (regulative) functions. In the context of th~ latter, the quest~on IS, what 
is: the correlation between good faith interpretation as employed 111 a balanc

ing function, and equity? 

Resolving Gaps in Interpretation 

What scholars define as the constitutive good faith function more intrus~ve 
upon a treaty text. It authorises jud?es to ~ll ~acunae by. way of ~reatIve 
. . rtlde' l1ce 90 The line between thiS constitUtiVe, gap-fi1l1l1g functIOn and JUnsp . . d .. . 
interpretation is not fixed, and the judicial body will hav.e t~ take a eClSlOn 111 

one of two directions; it may either apply the general pnnClple of law of good 
faith (or any other general principle of law or customary rule) practer lege:n' 
or it may decide that an existing norm leaves enough room for a, good faith 
interpretation to expand the meaning of that norm so as to encompass the 

conflict to be adjudicated. . 
Since good faith interpretation derives from pacta sunt servanda, one .of .I~S 

principal functions is to limit the powers of the treaty interpreter. A fortIon It 

cannot be used to fill in gaps.91 
However, good faith in treaty interpretation can also express the search ~or 

the reasonable intentions of the parties.92 In this sense, the use of good faith 
avoids excessive formalism (a too strict adherence to pacta sun~ se~vanda). Tl:us 
if a gap is unintended, it becomes eligible for gap-filling (constitutive good faith 
or good faith praeter legem), albeit within the limits of reason.93 

[LJorsque les Traites ne contiennent pas de di~posirion.formelle ~t .son,t mu~ts s~lr ~er
rains points, la bonne foi va auto riser Ie juge a subveDlr par Ie b~als d une I~r~lpreta
tion genereuse conforme a I'esprit de I'acre, a suppLeer au VIde lundlque cree par les 
parties.94 

M D I Lasswell and Miller agree that a treaty cannot afford to fail to 
c ouga, . f I" . h ' 

apply an agreement because of some 'alleged verbal gap or 111 e IClty 111 t e text, 

89 US-Gasoline, AB Report, p 17. 
90 Zoller, 1977, p 223; Schwarzenberger, 1955, P 324. 
91 Zoller, 1977, pp 214--15. 
92 Zoller, 1977, pp 216-23. 
93 Zoller, 1977, pp 221-3. 
94 Zoller, 1977, p 223 (emphasis added). 
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simply because the plain meaning rules would consider an interpretation contra 
legem to be a revision of the 'genuine shared expectations of the parties'."s 

For De Visscher it is equity rather than good faith which permits filling a gap. 
De Visscher argues in favour of gap-filling with equity, because equity, as 
opposed to 'good faith interpretation', is not attached to the positive law of a 
treaty's provisions: 

Tandis que Ie droit positif y compris Ie principale general de bonne foi, adosse ~l des 
principes et a des regles, opere par deduction, c'est par une demarche directe de I'esprit 
que l'equite en decouvre les carences et en corrige les injustes rigueurs.'''' 

Since the AB has adhered to the literal method of interpretation, which is 'rel
atively safe and its results ... easily accepted ... ', it has been difficult to fill in 
gaps. According to Ehlermann, the AB's gap-filling has received mixed reac
tions.97 Hilf believes that the Korea-Gove1'l1ment Procurement Panel decision 
opened the way to 'fill unintended gaps in the WTO Agreements' with 'prin
ciples of customary international law'.98 

It should be noted that the Panel did not refer to 'good faith interpretation', 
rather it applied what was identified as the customary principle of good faith in 
treaty negotiations. Thus, the Panel conveyed the view that gap-filling is not a 
function of treaty interpretation (in good faith), but rather of a substantive prin
ciple of good faith. Even if the AB in US-Japan Hot-rolled Steel and the Panel in 
Egypt-SteeL Rebar did not qualify their interpretation of certain provisions in 
the anti-dumping agreement as 'filling in gaps', they actually used the principle 
of good faith to creatively clarify 'often imprecise anti-dumping rules' or 
'alleged lacunae'."" 

Correcting Restrictive Interpretation 

Good faith may remedy textual interpretation. This means that the principle of 
good faith may be applied to correct interpretations of treaties that do not seem 
to be objectively reasonable, ie which do not seem to make good sense. In this 
function, 'good faith interpretation' is said to be a corrective to positive law. IUU 
In 1963, Bernhardt authoritatively defined the corrective function: 

Das Gebot del' bona fides Rechnung zu tragen, hat schliesslich bei del' 
Vertragsauslegung-wie in allen anderen Bereichen des Volkerrechts-noch eine weitere 

94 Zoller, 1977, p 223 (emphasis added). 
95 McDougal et ai, 1994, p 90. 
96 de Visscher, 1972, I' 4; sec also Kolb, 2000, on the relationship between good faith and equity, 

PI' 99-111. 
. ,97 Ehlermann, 2002, p 617, who argues that while the AIrs technique of 'completing the analy

SIS has been well receIved the 'controversial issue of the admissibility of the unsolicited amicus 
curiae briefs' has been 'severely criticized and hotly debated'. 

98 Hilf, 2001, I' 122. 
99 l'ctersmann, 1997b, I' 99; see also US-Japan Hot-rolled Steel, AB Report, paras !O1, 193; 

Egypt-Steel Rebar, Panel Report, para 7.161. 
100 US-Gasoline, AB Report, p 17. 
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Funktion: Es begrenzt den Bereich zulassiger Rechtsausubung, indem es den 
Rechtsmissbrauch untersagt und damit eine dem vertraglichen Treueverhaltnis und 
seinem Sinn widersprechende Auslegung verbietet, auch wenn sie dem Wortlaut nach 
moglich erscheinen konnre. lUI 

Sinclair and Zoller concur that 'good faith underlies the concept that inter
pretation should not lead to a result which is manifestly absurd or. unreason
able' 102: 'La bonne foi intervient pour remedier aux exces que pourrazt presenter 

Ie critere du sens ordinaire, la primaute du texte'. 103 

However, Zoller warns against confusing the corrective functio~1 of go~d 
faith, which is to guard against an unreasonable result of an excessively stnct 
literal interpretation, with the principle of equity: 104' La bonne foi ecarte La solu
tion deraisonnable, elle n'ecarte pas la solution injuste' .105 

In 2000, Kolb, on the basis of MLiller's work, stated that the corrective func-
tion of good faith is its only legitimate function in the interpretive process:

I06 

En conclusion on peut dire que Ie role de la bonne foi est ici de temperer la textualite 
afin d'eviter ses exceS. In? Son objet est de protegeI' la con fiance dans I'emploi 
raisonnable de la langue et du langage. lOS 

'Balancing Conflicting Rights' 

In 1955, Schwarzenberger introduced what he termed 'a regulative function' for 

good faith: 

[1]n the fields, in which good faith exercises a regulative function, be it the law of 
treaties or international customary law as applied by judicial institutions, good faith 
is a potent and persuasive factor in the process of balancing conflicting rights 

(emphasis added).Io9 

'Balancing conflicting rights', the regulative function for good faith, may be a 
corollary of the corrective function. Although when used correctively g?od faith 
may avert an abuse of rights ('Rechtsmissbrauchsverbot'), the balanc1l1g func
tion of good faith limits the exercise of one right in the light of a~10ther, rat~1er 
than banning the use of a right altogether. Compared with corrective good faith, 

balancing good faith is less intrusive. 
In WTO jurisprudence the regulative function of good faith has been used 

only occasionally by the AB, most importantly perhaps in the US-Shrimp 

101 Bcrnhardt, 1963, I' 25. 
102 Sinclair, 19X4, p 120; Zoller, 1977, I'P 109-15,257--63. 
10.\ Zoller, 1977, P 214. .' . 
104 Ibid, PI' 21,240, who ar~ues that arbitral decisions have confused CqUIty WIth good faIth .. 
105 Ibid, I' 240; sec P 21, for the English translation, 'in a gencralmanncr, t!lC Judge uses good faIth 

to exclude the unrcasonable solution, bnr he cannot use it to rectify the law 111 the scnse that he con

siders to be thc most equitable'. 
106 Miillcr, 1971, PP 127-X; Miillcr, 1995, I' 95. 
107 Kolb, 2000, I' 274. 
lOS Ibid, I' 272. 
109 Schwar7.cnbcrgcr, 1955, P 324. 
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decision, where the AB balanced with good faith, according to what it termed 
the 'line of equilibrium', the market access commitments of the US with the right 
of the US as a member to protect its market with a specific exception under 
Article XX(a-j) of GATT 94. 110 

EARLY WTO CASE LAW REFERENCES TO 
'GENERAL RULES OF INTERPRETATION' 

A precondition for the adoption of the rule of good faith interpretation under 
,~rticle 31 VCL T by the GATT/WTO legal system was to establish the applica
tIon of the VCL T rules of interpretation for the WTO Agreements overall. The 
following ~ection will cite the most important milestones in case law marking 
the commItment of the WTO judiciary, under Article 3.2 DSU, to take into 
account 'customary rules of interpretation of public international law' when 
applying the VCL T rules of treaty interpretation. 

GATT 47, GATT 94, and the WTO Agreements 

The GA TT 47 Panels declared that the VCL T rules of treaty interpretation were 
applicable to GATT law only relatively recently, in two cases, both in 1994. 
GA TT 47 jurisprudence declared in the US-Tuna II and US-Lead and Bismuth 
Carbon St~el cases, that the VCL T was a codification of customary rules of 
Interpretation of public international law, binding even those GATT members 
that had not ratified the VCL T, most notably the US. III 

Early WTO Panel and appellate jurisprudence descriptively referred to rules 
of interpretation under VCL T Articles 31 and 32. WTO jurisprudence in the 
US-Gasoline case of 1996 declared that the term 'customary rules of inter
pretation' in Article 3.2 DSU was meant to be a reference to the VCL T. For the 
facts of the US-Gasoline (1996) and Japan-Alcohol (1996) cases we refer to the 
decisions themselves, available from various sources. 

The WTO AB, since its very first case (US-Gasoline in 1996) has proclaimed 
that it will abide by the VCL T rules regarding the interpretation of the WTO 
Agreements. 112 By comparison, it had taken the IC.} 11 years, following the 

II," US-S!,rimp AB Report, paras 156, 159; see also above Part 1, ch Ill, 'Prohibition of Abus de 
droIt as an apphclt10n of good faith". 

~" See R~statemenr (Third) of the foreign Relations Law of the United States 112(2) (1987), 
:L~ cnr., whIch suggests that the US subscribes to the interpretive provisions of the veL T as these, 
represent I· . ·1 generally accepted principles and the United States has also appeared willing 

to accept them despIte dIfferences of nuance and emphasis', cited in van Alstine, 1998, fn 71 to 
l' 706. 

III Ehlermann, 2002, p 615. 

Good Faith Interpretation ofWTO Agreements 213 

entry into force of the VCL T in 1980, to recognise in 1991 (Arbitral Award of 

31 July 1989) Articles 31 and 32 VCL T.l13 . ' 
Only two years before the AB declared that VCLT Article 311s applIcable as 

customary international law to non-parties to that treaty, the IC.} in the 1994 
Territorial Dispute (Libyan Arab Jamahiriya/Chad) case had proclaimed the 
same. 114 The ICTs 'lateness and hesitation' in adhering to the VCL T stemmed 
from the 'doctrinal division among the various schools of interpretation of 

. '11') treatIes. ' 
The WTO AB's quick and open recognition and definition of customary rules 

of interpretation was hailed as pioneering in the history of international adju
dicative organs. 116 Apparently, the WTO AB was not much concerned about 
scholarly debates on treaty interpretation, but simply considered the VCLT sys
tem a solid enough basis for its work. 

GATT 47 and WTO Case Law 

US-Tuna II, GATT 47 Panel Report (1994): 'Good Faith Expresses the Basic 

Rules of Treaty Interpretation' 

The issue of US - Tuna II was, 'whether, in the pursuit of its environmental 
objectives, the United States could impose trade embargoes to secure changes in 
the policies which other opposing parties pursued within their own jurisdic
tion'.!!? 

The EEC and the Netherlands brought a complaint against the US trade 
restrictions on imports of yellow fin tuna from the Eastern Pacific. The US 
Marine Mammal Protection Act ('the Act') had set out restrictions affecting 
direct import of tuna to the US in the form of a 'primary nation embargo' and 
an 'intermediary nation embargo'. The latter required that imports of tuna 
products be certified and reasonably proven not be imports subject to a direct 

prohibition by the US. 118 

113 Arbitral Award of 31 July 1989 (Guinea-Bissau" Senegal), ICJ Judgment of 12 November 
1991, pp 69-70, 'These principles [natural and ordinary meaning etc] arc reflected 111 Art~ 31 and 32 
of the Vienna Convention on the Law of Treaties, which may in many respects, be conSIdered as a 
codification of existing customary international law on the point'. 

114 See Territorial \)ispute (Libyan Arab Jamahiriya/Chad), Judgment, ICJ Reports 1994,1'21, 
para 41; the ICJ reiterated that Art 31 VeL T reAects customary international la~v 111, Marl:lI11e 
Delimitation and Territorial Questions between Qatar and Bahra111 (Qatar u Bahml11), JUrisdICtion 
and Admissibility, Judgment, ICJ Reports 1995, p 18, para 33; Oil Platforms (IslamIC Republ'~ of 
Iran u United States of America), Preliminary Objections, Judgment, ICJ Reports 1996 (II), l' 812, 
para 23; Kasikili/Sedudu Island (Botswana/Namibia),Judgment, IC.! Rep",rts 1999 (11), 1'1059, para 
18.; and most recently in the Case Concerning Souereignty Ol'er Pulau Llgltan and Pulau Slpadan, 
(Indonesia/Malaysia), IC.! Judgment 17 December 2002, para 37. 

115 Bernardez, 1998 PI' 732-3. 
116 See Ehlermann, 2002, pp 616, 618. 
117 US-Tuna II, para 5.42. 
118 US-Tuna II, para 2.14. 
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Under both embargoes, the Act required: 

reasonable proof of the effects on ocean mammals of the commercial fishing regula
tory program in effect for such fish or fish products exported to the US. In the case of 
yellow fin tuna harvested with purse seine nets in the eastern tropical Pacific, the gov
ernment of the harvesting nation must meet a number of specific conditions. 

One of the conditions required the tuna fishing to be monitored by the Inter
American Tropical Tuna Commission or an equivalent body.119 

The question before the Panel was whether bilateral or plurilateral environ
ment and trade treaties had established an international subsequent practice 
pursuant to Article 31 (3) (b) VCL T, whereby national jurisdiction protecting liv
ing natural resources (US-Marine Mammal Protection Act of 1972) was 'prac
tice with respect to international environmental agreements'. 120 The 
international environmental agreements had often 'require[d] ... "straight
forward import prohibition" '.121 Therefore, national legislation implementing 
such international agreements could apply outside the national scope of that 
jurisdiction, that is extraterritorially. If evidence of such a practice could be 
found, Article XX(g) GATT 47 could be interpreted to allow national environ
mental law to apply extraterritorially, as long as the exhaustible natural 
resources protected by the national law required a cross-border international 
protection regime. 

The EC and the Netherlands argued that if there were no jurisdictionallimi
tation to the objects of measures justified by these paragraphs, then each party 
could unilaterally determine policies on international conservation and 
protection of life and health, from which other contracting parties could not 
deviate without jeopardising their rights under the General Agreement. 122 

The EC opposed the argument of the US that subsequent practice, in the form 
of the international environmental agreements concluded by the US, requires 
that national legislation on the protection of living resources apply beyond the 
jurisdiction of a nation state. In fact, the EC found the contrary to be true, that 
the signatories of the agreements analysed by the US had 'merely promised to 
take conservation measures within their own jurisdiction, ... '.123 'The Panel 
observed that, under general international law, states are not in principle barred 
from regulating the conduct of their nationals with respect to persons, animals, 
plants and natural resources outside their territory'. 124 

The Panel went on to say that the parties had based their arguments on inter
national environmental treaties other than the General Agreement (GA TT 47). 
Therefore, it was 'necessary' for the Panel to 'determine the extent to which 

119 US-Tul1a II, para 2.11. 
120 Ibid, para 3.21. 
121 Ibid, para 3.22. 
122 Ibid, para 3.36. 
123 Ibid, para 3.40. 
124 Ibid, para 5.17. 
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these treaties were relevant to the interpretation of the text of the General 
, j7'l Agreement. -. I 

The Panel recalled that it is generally accepted that the VC.L T expresses t ~e 
basic rules of treaty interpretation and that the p~rti:s to ~h~ dlsPI~~e shared tl1lS 
. It therefore l)roceeded to examine the treaties 111 thiS hght. -

View. t" . b 1 US Id 
The Panel then found that the international agreements Cited y t le cou . 
t be considered under 'subsequent practice' pursuant to Article 31(3) as a pn-

no . I XX . f these ry means of interpretation for GATT 47 Artlc e , Sll1ce many 0 
lUa I A P7 Tl e other agreements had been concluded before the Genera greement. - 1. 

reason why the cited agreements were not relevant to the in.terpretatlon. of 
Article XX GATT 47 was that they were often bilateral and plur~lateral treaties, 
and would therefore not qualify as 'applicable between the parties to the agree
ment' as Article 31(3)(c) VCLT required, because some <?ATT 47 members 
were not party to them. Practice under the bilateral and plunlateral agreements, 
said the Panel, 'could not be taken as practice under the General Agreement, and 

ff I · . f' , 128 therefore could not a ect t le ll1terpretatlon 0 It. . . 
The Panel found as a result that bilateral and plunlateral tre~tles do not con

stitute subsequent practice but only supplementary means (Article 32 VCL T) of 
. interpretation of the General Agreement. 129 ~n this case, t.he ;anel fou~ld that .as 
supplementary means, the bilateral and plunlateral treatles were of ~lttle assIs
tance in interpreting the text of Article XX(g)'130 and that the treatles had no 
standing as primary means of interpretation because no 'direct reference were 

ade to these treaties', either in the 'text of the General Agreement, the Havana 
m ., 111 
Charter, or in the preparatory work to these ll1struments . . . . 

As a result, the Panel found 'that the contracting parties, by agreell1g to give 
each other, in Article XX, the right to take trade measures necessary to prot.ect 
the health and life of plants, animals and persons or aimed at the conserva~lOn 
of exhaustible natural resources', had not agreed to accord each other the nght 
to impose trade embargoes for such purposes.132 

. . . 

The Panel therefore concluded that the US import prohibitions on tuna and 
tuna products under the US Marine Mammal Protection Act of 1972 were 
not covered by the exceptions of GATT 47 Article XX(g). ~he P~nel. there~ore 
recommended that the US 'bring its measure into conforImty With ItS obltga
tions under the General Agreement'. 133 

125 Ibid, para 5.18. 
126 Ibid. 
127 Ibid, para 5.19. 
12S Ibid. 
129 Ibid, para 5.19. 
LlO Ibid, para 5.20. 
Lli Ibid. 
132 Ibid, para 5.42. 
13.1 Ibid, para 6.2; sec aiso para 6.1. 
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US-Lead and Bismuth Carbon Steel, GATT 47 Panel Report (1994): 
Reasonableness v Good Faith Interpretation 

In this case the US made the distinction between reasonableness and good 
faith in treaty int.erpretation; the US associated the first with rationality 
and logIc and IdentIfied the second as motives and intent. The Panel came to the 
conclusion that reasonableness did not relate to treaty interpretation but rather 
informed about the standard of review for factual considerations. However 
the Panel argued that good faith was a source of interpretation pursuant t~ 
the Vienna Convention and applicable to the interpretation of the GA TT 47. 

In US-Lead and Bismuth Carbon Steel, the Panel referred to the VCL T in 
answering the question posed by the EC as to whether Article 4.2 Tokyo Round 
Subsidy Code required that before a countervailing duty is imposed, it is first 
necessary to identify that a subsidy exists, despite the lack of the definition of a 
subsidy i~l the above-mentioned code. The EC argued that the US had misap
plIed ArtICles 31 and 32 VCL T, because it had sidestepped the interpretation of 
the ordinary meaning of the term with the argument that since there was no 
definition of a subsidy in the Code, there could be no ordinary meaning for the 
word 'subsidy'. Subsequently, the US directly derived its right to impose COllIl
tervailing duties from the context, object and purpose of the Code overall.u4 

The EC, in contrast, argued that the lack of a definition did not mean that the 
word 'subsidy' has no ordinary meaning, and that subsequent practice in the 
form of a preceding adopted Panel report in US-Canadian Pork was to be drawn 
on to illustrate the meaning of the word. us The Panel in US-Canadian Pork had 
said that even if there was no definition of 'subsidy', the rules of interpretation 
nevertheless prohibited an interpretation contrary to a provision's clear word
ing. Even if policy considerations, such as defenceless farmers asking for a 
broader definition of 'subsidy' in order to be protected from cheaper imports, 
were to be advanced, the definition of subsidy should reflect the existing level of 
conce~si?ns, and if that seemed outdate, the issue was to be resolved through 
negotIatIOns and not contra legem interpretation: 

The Panel moreover found that such an argument did not justify an interpretation of 
ArtIcle VI:3 contrary to its clear wording. As previous Panels have emphasized (BI5D 
355/227; Ll6568, page 20 and Ll6513, page 33), the purpose of the dispute settlement 
procedures is to ensure the implementation of existing commitments; if it is considered 
that the existing mechanisms are not sufficient, any changes must be sought through 
negotIatIon. 1.\6 

Since primary means of interpretation, ie subsequent practice, were available 
to the Panel in the US-Lead and Bismuth Carbon Steel case, it was not necessary 
to resort to supplementary means of interpretation under Article 32 VCL T, such 

134 US-Lead and Bismuth Carbon Steel, para 51. 
135 Ibid, para 55; sec also US-Canadi'lIl Pork, para 4.7 
136 US-Canadian Pork, para 4.7 
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as preparatory material. (The US had found that the pre~aratory material had 
shown that a conflict existed as to the definition of a subSIdy, between the con-

, 'b fi I ., t' 137) cepts of 'cost to government versus ene t to t le reclplen . 
In US-Lead and Bismuth Carbon Steel a dispute emerged between the US and 

the EC over whether the VCL T rules required the imposition of a countervail
ing duty to be interpreted under the standard of reasonableness, or unde~ that 
of good faith. The US argued that reasonableness expresses 'logic and ratIonal
ity',138 while good faith stands for 'motives and intentions', and that under the 
VCL T rules, interpretation had to be based on the standard of reasonableness 
rather than that of good faith. 139 

The Panel held that the GA TT and the Codes, as an international agreement 
falling under the definition of Article 2 VCL T, had to be interpreted in confor
mity with the VCL T: 

As an international agreement within the meaning of Article 2 of the VCL T, the 
Agreement had to be strictly interpreted in conformity with the customary rules on 
treaty interpretation as laid down in Articles 31 and 32 of that Convention. 14() 

The Panel, however, deviated from its above-mentioned statement on legal 
interpretation, by taking into account the standard of reasonableness .the US had 
used to show that the imposition of the subsidy by the EC was arbitrary. The 
Panel found that the rules of interpretation of Article 31 and 32 VCLT did not 
necessarily suffice to guide it in a legal appreciation of the evidentiary issues. 
Consequently, the impact of such rules of interpretation on the Panel's standard 
of review relating to national law was limited to questions of interpretation. 

In US-Lead and Bismuth Carbon Steel the Panel distinguished 'reasonable
ness as an element for the legal appreciation of facts'-which is a problem for 
the standard of review-from 'good faith', which pertains to the legal inter
pretation of an agreement. The Panel decided that the issue of reasonable~less 
pertained to the 'legal appreciation of facts' and was thus a standard of reView, 
while good faith pertained to the issue of interpretation, which relates to the 
provision of the Code: 

The Panel noted, however, that the rules of treaty interpretation in the Vienna 
Convention did not necessarily provide sufficient guidance to a Panel on issues involv
ing the legal appreciation of facts in light of evidentiary l:equiremen.ts of the 
Agreement. For example, while these rules were relevant to an 1I1terpretatIon of the 
meaning of the concept of 'positive evidence' in Article 6 of the Agreem~nt, t~ese rules 
alone did not necessarily enable a Panel to determine whether or not 111 a gIven case 
certain facts qualified as 'positive evidence'. The Panel noted that it was mainly in this 
limited context of a review of factual assessments in light of evidentiary standards that 
several previous Panel reports had used terms like 'reasonable'. 141 

137 US-Lead and Bismuth Carbon Steel, para 56. 
138 Ibid, para 104. 
1.19 Ibid. 
140 Ibid, para 368. 
141 US-Lead and Bismuth Carbon Steel, para 56. 
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In the two other GA TT 47 Panel decisions with findings referring to the VCl T 

~he US-~alm~n (AD) ~nd the US-Stainless Steel Plate cases, the Panel merel; 
note[d] tha.t IIlterpretIve rules of the VCl T exist. The Panels did not, however, 

further clarIfy what the relationship between the VCl T and the GATT 47 
should be. 142 

US-Gasoline, Appellate Body Report (1996): 'Directed to Apply the "General 
Rule of! nterpretation'" . 

In US-Gas.aline (1996), the AB held that the US gasoline baseline establishment 
r~les: le.gltllnately designed to promote clean air under Article XX(g) GATT 94, 
dlscnmll1at~d .between US and foreign gasoline refiners and resulted in a dis
glllsed restrIctIOn on trade prohibited by the Chapeau of Article XX GA TT 94. 
In overturl1lng the Panel's finding of non-discrimination when applying Article 
XX GATT 94 to the US baseline establishment rules, the AB reprimanded the 
Panel because it had 'overlooked a fundamental rule of treaty interpretation, 
which h,~s received Its most authoritative and succinct expression in the Vienna 
Convention on the law of Treaties'. 14.1 

In. its first report, the AB laid down why the 'general rule of interpretation' 
(Artl.cle. 31 VC~ T) specifically, and the 'customary rules of interpretation of 
~.,ubhc International law' more generally (but not the entire VCl T) become 
related tr~at.y' law a~:plicable to the WTO.144 The AB based the application of 

the VCl T s ll1terpretlve rules to the GA TT and the other covered Agreements 
of the following three arguments: L 

The AB refered implicitly, bur without mentioning the decision, to the argu
ment put forward by the Panel in US-Tuna II, that Article 31 VCl T applies 
because 'all.of the participan:s and third participants', 'rely upon' the 'gen
eral rule of Interpretation '.14., 

The AB elevated the 'general rule of treaty interpretation' to 'a rule of cus
tomar~ o~ general internationallaw'146 by expressly referring in a footnote 
to the JUrIsprudence of the ICJ, the European Court of Human Rights and 
the courts of the Inter-American Court, as well to the writings of inter-
national publicists. 147 ' L 

The ~~ consid~red Article 31 VCL T a rule of customary interpretation of 
pu~IIc ll1ternatlonal law, which WTO law, specifically Article 3.2 DSU, 
obliges the WTO adjudicators to apply when 'seeking to clarify' the WTO 
Agreements; the 'general rule of interpretation' set out above has been relied 

::~ US-Salmon (AD), para 369; US-Stainless Steel Plate, para 235. 
. 'US-Gasolme, AB Report, I' 16; sec also l'etersmann, 1999, PI' 90-1 for a discussion of the case 
In relation to development of the WTO DSU. . 

14~ Bartel~, 2001, on the notion of 'applicable law in WTO Dispute Sertkment Proceedings'. 
14.' [b"i, first sentence of I' 17 excluding the quotation of Art 31 (I) VeL T. • 
14(' [bid, second sentence of I' 17 excluding the quotation of Art 11 (I) VeL T' d f "4 
147 Sec US-Gasoline, AB Report, I' 17 and fn 34, .. .In n.). 
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upon by all of the participants and third participants, although not always 
in relation to the same issue. This general rule of interpretation has attained 
the status of a rule of customary or general international law. As such, it 
forms part of the 'customary rules of interpretation of public international 
law' which the AB is directed, by Article 3(2) of the DSU, to apply in seek
ing to clarify the provisions of the General Agreement and the other 'covered 
agreements' of the Marrakesh Agreement Establishing the World Trade 
Organization. 148 

Ultimately, the AB in US-Gasoline concluded that the US baseline for pollution 
must not be read so broadly as to restrict the scope of Article III:4 GATT, nor 
so narrowly as to fall outside Article XX(g) GA TT.149 

Although in its first report the AB did not specifically use the term 'good faith 
interpretation' to describe Article 31 (1) VCL T, 150 the report is nevertheless 
important because it established the application of the general rule of treaty 
interpretation for the WTO.151 Moreover, the report established the principle of 
effectiveness for WTO treaty interpretation, which the AB borrowed from ICJ 
case law and which scholars consider a 'corollary' to the general rule of treaty 

interpretation in Article 31 VCL T: 

One of the corollaries of the 'general rule of interpretation' in the Vienna Convention 
is that interpretation must give meaning a'nd effect to all the terms of a treaty. An inter
preter is not free to adopt a reading that would result in reducing whole clauses or 
paragraphs of a treaty to redundancy or inutility.152 

According to Marceau, the US-Gasoline case also established an interpreta
tion of the Chapeau of Article XX pursuant to the 'test of reasonableness', 
which would lead the AB in US-Shrimp to be guided by the principle of good 

faithlabus de droit when making the interpretation: 153 

It is ... important to underscore that the purpose and object of the introductory 
clauses of Article XX is generally the prevention of 'abuse of the exceptions of [what 
was later to become] Article [XX]' .... The Chapeau is animated by the principle that 
while the exceptions of Article XX may be invoked as a matter of legal right, they 
should not be so applied as to frustrate or defeat the legal obligations of the holder of 
the right under the substantive rules of the General Agreement . .. in other words, the 
measures falling within the particular exceptions must be applied reasonably, with 
due regard both to the legal duties of the party claiming the exception and the legal 

rights of the other parties concerned.154 

148 [bid, third sentcncc of p 17 cxcluding thc quotation of Art 31 (1) VeL T. 
149 Sec ibid, p 18. 
150 India-Patents, Panel I~ep()rt, para 7.18; Ee-LAN, Panel Report, para 8.25; US-Section 301, 

Panel Report, para 7.67. 
151 Sce Marccau, 1999, I' 95. 
152 US-Gasoline, AB Report, I' 23, fll 45. 
153 Marccau, 1999, p 96. 
154 US-Gasoline, AB Rcport, p 22. 
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Therefore, in the US-Gasoline decision, the AB-while declaring that it fol
lowed the textual, or contextual means of interpretation-based the decision 

f . I b' on a u.nctIOna (~ Ject and purpose, effectiveness) approach towards the words in 
Article XX. IS.) 

Japan-Alcohol, Appellate Body Report (1996): 'Words of the Treatv Form the 
Foundation for the Interpretive Process' -

In japan-Alcohol, the AB reiterated the finding of US-Gasoline, which is that 
the WTO ~'\greements shall be interpreted according to the customary rules of 
II1terpretatIOn of public international law, which includes Article 31(1) 
VCL T.IS6 The AB expanded the reference in Article 3.2 DSU to encompass sup
plementary means of interpretation under Article 32 VCL T. IS7 In addition, the 
AB declared Its preference for the text-first approach. Finally, the AB established 
the sequence in which it believes all the interpretive processes at the WTO 
should be conducted. ISH 

. In this e~rly example of the AB's preference for a text-first approach to treaty 
~nterpretatIon the AB stressed that the first step of every 'interpretative process' 
IS the language of the provision itself. Only if the text-based approach leaves 
uncertalI1ty, can the range of interpretive methods be broadened to include the 
wider applications of the general rule of interpretation, such as the principle of 
effectiveness. 

Article 31 of the Vie~1l1a Con:ention provides that the words of a treaty form 
the foundatIOn for the II1terpretlve process: 'interpretation must be based above 
alll.lpon the te~t o~ the treaty'. The provisions of the treaty are to be given their 
ordll1ary m~anll1g ll1 their context. The object and purpose of the treaty are also 
to be taken Into account in determining the meaning of its provisions. A funda
mental tenet of treaty interpretation flowing from the general rule of interpreta
tion set out 111 Article 31 is the principle of effectiveness (at rest mages valet 
qualm per eat). In United States-Standards for Reformulated and Conventional 
Gasoline, it was noted: 

One of the corollaries of the 'general rule of interpretation' in the Vienna Convention 
IS that mterpretation must give meaning and effect to all the terms of the treaty. An 
II1terpreter IS not free to adopt a reading that would result in reducing whole clauses 
or paragraphs of a treaty to redundancy or inutility.ls9 

Up to and including the japan-Alcohol decision, no Panel had mentioned 
good faith aspects of treaty interpretation. The only elements recognised as 
constitutive for treaty interpretation up to that point were text, context, object 

1SS Petersmann, 1997a, 1'1'112-15. 
156 Japal1-Alcohol, AB Report, I' 10. 
IS7 Ibid, PI' 10-11, fn 17. 
1S8 Ibid, I' 11. 
159 Sec ibid, I' 11. 
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and purpose and effectiveness. Only with the Panel decisions in India-Patents, 
EC-LAN and US-Shrimp and their subsequent appeals does the element of 
good faith, either in the 'general rule of interpretation' of Article 31(~) or as a 
general principle of law applicable in the relations between the partIes under 
Article 31(3)(c), become an issue of WTO adjudication, if not an element of 

WTO law. 
Usually, however, the AB follows the textual approach. It has applied good 

faith aspects of treaty interpretation only once to date, namely in the uS-Offset 
Act ('Byrd Amendment') case (see chapter eight below), where it found that the 
ADA must be interpreted pursuant to the principle of pacta sunt servanda, the 
emanation of good faith, which it found the US was bound to respect. However, 
in japan-Alcohol, the AB created the precedential value of adopted reports and 
based it upon PLE. The Panel in japan-Alcohol chose a different legal basis for 
a judiciary's duty to follow previous reports. In this case the Panel accorded 
adopted Panel and AB reports a more significant function than had the AB, 
because it elevated the value of previous adopted reports to the rank of primary 
sources of treaty interpretation, which the adjudicator is obliged to take into 
account as 'subsequent practice' in every interpretive process in which he or she 

engages, pursuant to Article 31(3)(b) VCLT.160 

'GOOD FAITH INTERPRETATION' IN THE LIGHT OF LEGITIMATE 
EXPECTATIONS BY THE PANELS 

The WTO must continue to renew attention to the interpretive tool of good 
faith in the context of Article 31 of the Convention, as much as it already pays 
attention to the general principle of good faith in a number of different forms.

161 

This section examines in detail how the WTO Panels approach the element 
of good faith in their interpretation of the WTO Agreements. This section will 
show that the WTO Panels are using the good faith aspect inherent in the 
'general rule of interpretation' under Article 31 (1) VCL T.162 The interpretation 
of the WTO-covered agreements by the Panels is thus referred to as 'good faith 
interpretation', using the term the AB used in US-Gasoline to describe a 
clarification of rights and obligations based upon good faith. 163 

Using case descriptions, this section will outline first how the Panels intro
duced a WTO-specific element of 'good faith interpretation',164 which they 

160 Ibid, 1'1'12-13, and Panel Report, para 6.10. 
161 Cottier and Schefer, 1997, p 67. 
162 The first section set out the mainstay 'general rule of interpretation' under Art 31 VCL T and 

the function of the element of good faith therein. The following section illustrated that the WTO 
Panels and AB from their earliest cases in 1996 onwards had referred to the VCL T rules of IIlter
pretation, without considering, beyond the text of the provision itself, other sources of interpreta-

tion, namely good faith. 
163 US-Gasolil1e, AB Report, p 17. 
164 Ibid. 
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linked to the 'general rule of interpretation' of VCLT 31. 165 Secondly, we will 
observe how WTO Panel practice has subsumed the PLE '1 G 'TT sr)e 'I'fi' . ' '- .LL - tee enlc.1-
nat.lOn of good faith (see above), within the scope of Article 31 (1) VCL T. 
Tl:lrdly, we will e~am111e how such a WTO Panel-specific approach to 'good 
~alth 111terpretatIOn has successfully realised an effective protection of the legit
Imate expectations of WTO members. Fourthly, we consider how WTO appel
late pra~tlce has overt.urned most of the Panel decisions on the specific issue of 
good f~lth 111terpretatlon, which the AB deems a misapplication of the VCL T 
rule of Interpretation. 

Protection of Legitimate Expectations Endemic to 'Good Faith Interpretation' 

India-Paten.t~ (1997): 'Lack of Legal Security . .. System Cannot Adequately 
Protect LegItmzate Expectations' 

India failed ~o install a Tl~IPS-consistent measure. In effect, this left patent 
ap~hca~1ts Without pr~tectlon at the beginning of the mandatory protection 
penod 111 2005, which 111 turn deprived foreign patent applicants of the future 
benefits that should have been guaranteed under Articles 70.8 and 70.9 . 
. The 'conditions of competition', which in the preceding cases related exclu

Sively to the balance of negotiated tariff concessions, were interpreted broadly 
by the Panel, 111 order for PLE as to conditions of competition to encompass 
market a~cess for patentable products of private, non-Indian right-holders. The 
~an~1 a~'nved at thl.s broad interpretation by declaring 'conditions of competi
~lOn a well-estabiIsl:ed GATT principle', but found that beyond the GATT, 
t.he protec~lOn o~,legltllnate expectations is central to creating security and pre

dictability 111 the multilateral trading system" '.166 

In India-Patents, the absence of security and predictability could be measured 
~y the lack of. future effective patent protection. 16? Thus, when the Panel 
Interpreted Articles 70.8 and 70.9 in the light of WTO Member States' reason
able expectations .as to their ability to 'plan future trade', it was doing no 
more than enforc111g the goal of security and predictability in the TRIPS 
Agreement: 16H 

[W]e find that the lack of legal security in the operation of the mailbox system in India 
IS such that the system cannot adequately achieve the object and purpose of Article 
70.8. and protect legItImate expectations contained therein for inventors of pharma
ceutIcal and agrIcultural chemical products .... Thus, security and predictability in 

165 India-Patents, Panel Report, para 7.18; EC-LAN, Panel Report, para iL2S; sec also 
US-SectioI1301, Panel Report, para 7.67. 

166 See ibid, para 7.21. 
167 Ibid, para 7.28. 

168 Ibid, paras 7.30, 7.41 referring to the US-Taxes on Petroleum (Super/illld) case. 
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the multilateral trading system, which is one of the central goals of the dispute settle

ment mechanism, cannot be achieved.169 

To reinforce its argument in favour of protecting the legitimate expectations 
of the US, the Panel argued with the 'standards of interpretation developed in 
past Panel reports, ... in particular those laying down the principle of the 
protection of conditions of competition flowing from multilateral trade agree
ments' ,I?O and in particular emphasized that 'good faith interpretation' 
'requires the protection of legitimate expectations derived from the protection 
of intellectual property rights provided for in the Agreement'. J7I 

It was by invoking security and predictability as one of the DSU's goals and 
as the foundation for PLE, that the Panel provided the AB with counter
arguments (Articles 3.2 and 19.2 DSU). The AB was quick to point out that 
transposing the principle of legitimate expectations as to conditions of compe
tition from the GATT to the TRIPS agreement would add to member obliga
tions,l72 at least when the transposition was made by the adjudicator. 1

?3 

EC-LAN (1998): 'Security and Predictability . .. Cannot be Maintained 
without Protection of such Legitimate Expectations' 

The US claimed that LAN computer equipment (which does not have a tariff 
category of its own in the EC tariff schedule LXXX) should be classified as ADP 
machines. The EC in contrast considered that LAN equipment was being used 
for telecommunications and should thus be classified as such. 1?4 Since the ordi
nary meaning of the tariff category of neither computer nor telecommunications 
is illustrative, the US submitted evidence that LAN equipment in the EU and in 
the US had been treated as computer equipment and qualified as such under the 
tariff heading of ADP machines. According to the US, the UK, Ireland, 
Denmark, France, and the Netherlands had long classified LAN equipment as 
ADP machines. Based on this practice in these EU Member States, the US had a 
legitimate expectation that such tariff treatment would continue in the 

future. I?5 

In contrast, the EC claimed that the actual tariff treatment of LAN equipment 
in the EC Member States was not uniform during the Uruguay Round, and 
therefore that the US was not entitled to such expectations. I

?6 The Panel 
accepted the evidence presented by the EC that Germany's practice was to treat 
LAN as' telecommunications equipment and that the practice in France was 

169 Ibid, 7.41. 
170 Ibid,7.22. 
171 Ibid,7.18. 
172 Sec ibid, paras 46-7. 
173 Ibid. 
174 Sec EC-LAN, Panel Report, paras 8.30-8.32. 
175 Sec EC-LAN, Panel Report, paras 8.32-8.38. 
176 Ibid, para 8.32. 



224 'Good Faith Interpretation' in Light of Legitimate Expectation 

inconsistent. It did not accept as relevant the fact that in the UK and Ireland, one 
week before the conclusion of the Uruguay Round, one type of machine had 
been treated as telecommunications equipment, as opposeq to the hitherto 
common practice of placing such machines under the category of computer 
equipment. 177 

The Panel thus had to determine, on the basis of the evidence submitted by 
both parties regarding the actual tariff treatment of LAN equipment in the EC, 
whether this treatment entitled the US to legitimate expectations in that 
regard. 178 The Panel found that the evidence produced by the EC did not rebut 
the presumption raised by the US concerning the accuracy of its claim regarding 
the actual tariff treatment of LAN equipment during the Uruguay Round.179 

The question was when the expectations of the US regarding the tariff treat
ment of its LAN equipment vis-a-vis the EC's actual treatment of this equipment 
became legally protected. The Panel stated: 

[A]n exporting Member's legitimate expectations regarding tariff commitments are 
normally based on the assumption that the actual tariff treatment accorded to a par
ticular product at the time of the negotiation will be continued unless such treatment 
is manifestly anomalous or there is information readily available to the exporting 
Member that clearly indicates the contrary.ISO 

The Panel established that since the textual interpretation of a tariff schedule 
will not clarify the meaning of the terms of the schedule, it is the context, ie 
Article II and the PLE associated with it, that is relevant: 

In our view, it may, as a matter of fact, be the case that in nearly all instances, the ordi
nary meaning of the terms of the actual description in a tariff schedule accurately 
reflects and exhausts the content of legitimate expectations .... It must remain pos
sible, at least in principle, that parties have legitimately formed expectations .... '8' 

To ascertain whether the EC engaged in less favourable treatment, the Panel was 
asked to interpret the meaning of a particular expression in the schedule. ls2 The 
rule that the value of a member's tariff concession is protected by the legitimate 
expectations of other members had already been established in a NVNI com
plaint (EEe-Oilseeds 1).18.1 Consequently, the Panel in Ee-LAN found: 

[I]n cases where an actual violation of tariff commitments [under Article II GATT 94] 

is alleged[,] such a direct violation would involve a situation where expectations con
cerning tariff concessions were even more firmly grounded. 

This was because: 

177 See Ee-LAN, Panel Report, para 8.43. 
178 Ibid, para 8.33. 
179 Ibid, paras 8.36-8.44; see also Cameron and (;ray, 20()] , p 262. 
180 Ee-LAN, Panel Report para 8.45. 
181 Ibid, para 8.26. 
182 See ibid, para 8.22. 
183 Ibid, para 8.23. 
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[T]he importance of legitimate expectations in interpretation of tariff commitments 
can be confirmed by the text of Article II itself. 184 

The Panel found that interpretive practice as regards PLE is supported by the 
object and purpose of the WTO Agreement and the GATT 94 Preamb~es, as 
well as contained in the principle of good faith interpretation under Article 31 
VCL T, which was established for the WTO by the US-Underwear Panel and 
subsequently confirmed by the India-Patents Panel. 185 

In conclusion, the Panel found that the US was entitled to legitimate expecta-
. ns that LAN equipment 'would continue to be accorded tariff treatment as 

no d· h 
ADP machines in the EC, based on the actual tariff treatment unng t e 
Uruguay Round'.186 Even if the tariff treatment was. not uniforn: throughout the 
EC, the US was entitled to ADP tariff treatment of Its LAN eqUipments, as long 
. 'maJ· or export markets for US products', particularly Ireland and the UK, 
U b· h would accord ADP tariffs to LAN equipment. 187 In addition, it was 0 VIOUS t ~t 

the US's 'legitimate expectations were frustrated by the subsequent change 111 

the classification practice in the EC'.188 
In the result, the Panel found that because the actual tariff treatment of LAN 

equipment by the EC differed from the tariff tre~~ment negotiat~d during .the 
Uruguay Round, this change entitled the US to legltlmate expectatIOns suffiCient 
to establish a claim of violation of Article II GATT 94 by the EC:189 

This conclusion [that legitimate expectations are a vital element in the interpretation 
of Article II and tariff schedules] is also supported by the object and ~urp.ose ofthe 
WTO Agreement .... The security and predictability ... cannot be malI1tal~ed. with
out protection of such legitimate expectations. This is consistent With the prInCiple of 
'good faith interpretation' under Article 31 of the Vienna Convention.190 

The criticism of the Ee-LAN Panel decision was that the factual conditions for 
PLE were not met, as only two WTO Member States and trading partners of the 
US, namely the UK and Ireland, were practising classification in the sense 

claimed by the US. .. 
Had Ee-LAN been decided on the basis of subsequent practice under Article 

31 VCL T instead of with good faith interpretation, the legitimate expectations 
of the US-that the LAN equipment would be subjected to the lower tariffs of 
computer equipment rather than the higher ones of telecommu~icat~ons appa
ratus-could not have been protected. This is because practices 111 the EC 
regarding the tariff treatment of LAN differed so wid~ly between ~ember 
States that the Panel would have had to dismiss the legitimate expectations of 
the US regarding lower tariff treatment of LAN equipment. 

IS4 Ibid, paras 8.23-8.24. 
185 See ibid, para 825 and fn. 258; see also Cameron and Gray, 20(l1, p 262. 
186 Ee-LAN, Panel Report para 8.60. 
187 Ibid. 
188 Ibid, para 8.61. 
189 Sec ibid, paras 8.45, 8.60-8.62. 
190 Ibid, para 8. 25. 
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EC-LAN (1998): 'Legitimate Expectations are a Vital Element in 
Interpretation' 

The EC-LAN case illustrates how good faith appears in WTO jurisprudence in 
its two functions, namely as a source of law and of interpretation. 

The EC-LAN case involved a dispute about the tariff rate applicable for 
specific computer equipment. LANs comprise specific computer devices such as 
routers, patches and switches used for building computer networks and linking 
work stations. The EC's schedule of tariff concessions (schedule LXXX), under 
GA TT 94 provides for a bound tariff class under the heading of 84.71 or 84.73 
(0 per cent tariff rate to maximum 2.5 per cent) including computers and ADP. 
Distinct from the above-mentioned headings is heading 8.517, which includes 
telecommunications apparatus (3.0 per cent tariff rate to 3.6 per cent tariff 
rate).191 LAN equipment is a relatively new item that gained importance with 
the emergence of the internet in the nineteen-nineties. This form of equipment 
did not yet exist when the list of tariffs was drafted. The US and many other 
members charged LAN equipment at the rate for ADP, considering it to be 
closely related to the items in that list. But at the beginning of May 1995 the EC 
issued a binding regulation ordering the customs authorities of Member States 
to charge LAN equipment under the tariff heading of telecomm unications appa
ratus, namely 8.517. Subsequently, the EC customs authorities, particularly 
those in Ireland and the UK that had hitherto charged LAN equipment under the 
tariff rate for ADP, began charging lAN equipment from the US at the rates that 
applied for telecommunications apparatus, arguing that LAN equipment was 
not ADP, but rather telecommunications equipment. In 

As telecommunications apparatus, the lAN equipment was taxed at a higher 
rate than it had been when regarded as ADP, and the US brought action against 
the EC. The basis of the US claim was that the tariff reclassification of the LAN 
equipment went against good faith because it ran counter to legitimate expecta
tions that the tariffs negotiated for computer equipment would apply to all 
related items and that there would be no changes to the applicable rates that 
would significantly increase costs for exporters. The US claimed that it was enti
tled to the legitimate expectation that lAN equipment would continue to be 
accorded the tariff treatment of ADP that had applied until then in the EC. 

The EC appealed the Panel's finding, 'considering that Article II.S of the 
GATT 94 confirms the interpretive value of "legitimate expectations" " because 
in the EC's view, it incorrectl y rendered the concept of PlE. 193 

The WTO Panels have strengthened the GATT/WTO-specific function of 
good faith, namely, the PlE, by attaching the following GA TT/WTO-specific 
and su bstantive good faith principle to the Vienna rule of treaty interpretation: 

191 See EC-LAN, Panel Report para 8.29. 
192 Ibid, para 8.2. 
193 Ibid, AB Report, para 74. 
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'[T]he existence of this provision [Article II:S] confirms that legitimate expecta
tions are a vital element in the interpretation of Article II and tariff schedules' .194 

The ingenious trick used by the Panels to restrain an overbroad use of NV~I 
complaints was to link a good faith principle indigenous to the GA !T/~T? With 
a non-WTO treaty rule. Only through attaching the GATT~speClfic .~r~nClple of 
PlE to the VCl T good faith rule of interpretation, could the destabills1l1g eff.ect 
of another GATT-specific instrument, the NVNI, be prevented from ~eaken1l1g 
the legal security and predictability of the multilateral.trading sy.s~em.195 

The WTO Panels considered any alleged frustration of legltlmate expecta
tions an emanation of the good faith element of the general rule of interpreta
tion of Article 31(1) VCLT. By subsuming PLE under the good faith element 
inherent in the general rule of interpretation under Article 31(1) VCLT,. the 
Panels contained the GA TT/WTO-specific constellation of NVNI compla1l1ts. 
Because the Panels attached PlE to treaty interpretation rules of.the VCL T, tl:ey 
simultaneously succeeded in preventing a PLE cause of action from be1l1g 
brought under a NVNI complaint only. By considering PLE ~ corolla~y. of good 
faith interpretation under VCl T 31(1), current Panel practice condltlons ~ny 
substantiation of a PlE cause of action upon the general rule of interpretation 
of Article 31(1) VClT, using an interpretive rule of international treaty law 

I 0 'fi b . 196 N I instead of testing the claim solely on a GATT WT -speci c aSI~. . o.t on y 
did WTO Panel practice enhance the legitimacy of PLE, by conSidering It as a 
GATT/WTO-specific emanation of good faith, and more generally a necessary 
interpretive element applicable to all parties of the VCL T und~r the general rule 
of interpretation of the Vienna Convention, it also preemptIvely reduced the 

. impact of NVNI complaints. . .. 
However the AB has overturned all Panel reports protecting legltlmate 

expectation~. The AB has argued that subsuming PlE under the ~ienna rul~ of 
interpretation amounts to a misapplication of the gener~1 rule of ~I~terpretation 

der Article 31 (1) VCl T: 197 '[T]he AB bars the protection of legitimate expec-
un 1 .. 
tations from the scope of Article 31 Vienna Convention, limiting t 1at proVISion 

. d f·' 198 to calling for a relIance upon the words an context o. a treaty. 

'Maxims' of Good Faith Interpretation in Panel Practice 

This section will briefly show that the WTO adjudicators have, despite Article 
3.2 DSU, referred to 'maxims', that is to non-VCl T rules of treaty interpret.a
tion, for analysing the WTO Agreements. This section will not try to reconcile 

194 Ibid, Panel Report, para 8.24. 
195 See Corrier and Schcfer, 2000, p 62; similarly, Ohlhoff, 2003, p 740 and fn 441. _ 
196 India-Patents, Panel Report, para 7.18; EC-LAN, Panel Report, para 8.2); 

US-Section 301, Panel Report, para 7.67. 
197 Sec, eg, India-Patellls, AB Report, para 45. 
198 Cottier and Schefer, 2000, p 62. 

sec also 
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the interpretive approach to maxims with the restrictive application of the g _ 
eral rule of good faith interpretation of Article 31(1) VCLT by the AB b ' en 
I' 'b d ecause 

t liS I~ eyon the scope of the present study. We will therefore only diagnose tI 
c~nf!tct between propagating a 'cropped' good faith interpretation with t1~: 
Vle~1I1a rules 0~1 the one hand, and extensively tapping non-WTO sources of law 
for Interpretation of WTO law on the other. 

The WTO Panels' Substitution of Article 31(1) Vienna Convention 

While engaging in 'good faith interpretation' to protect legitimate expectations 
~ll1der the WTO Agreements, certain WTO Panels have not inferred the mean
mg of the term under the general rule of interpretation under Article 31(1) 
VCL T, but have been guided instead by so-called 'maxims' or 'canons' of ' _ 

. IY9 B I Inter 
pretat~on. .at 1 th~se terms have been used to describe rules of treaty inter-
pretation outside ArtIcle 31 (1) VCL T. 'Maxims' and 'canons' of interpretation 
thus encompass all non-VCL T rules of interpretation.20o 

WTO' d" I ' 
JU 1;la ,practice has" in addition to conceiving a limited use for 'object 

and purpose, dlstmgUIshed Itself by its wide use of 'maxims' 201 I'e 'ge I 
, 'I f ' ' nera 

pnnclp es or the mterpretation of treaties' 202 which are el'tller a - d' H'lf ' , ' , ccor mg to 
I ,general pnnCIples of law under Article 38 IC] statute, such as good faith 

due process and estoppel, or principles under customary law such as pact~ 
su~t ~erv~nda.203 McC,all Smith has proposed that the AB refe:s to such 'legal 
doctnnes ',which may m,c1ude Interpretive principles outside the general rule of 
Interpretation under Article 31(1), to increase its discretion for adjudicating on 
a case-by-case basis 204 a 1 bl' I ' , , ' ,s opposec to esta IS lmg a lme of precedent.20s 

Such max~lns, ~re the WTO-speci~c in~erpretive principles of balancing 
test, muitiiateraiism and progressive lIberalIzation 206 bllt als f' d' , I , 00 JU ICla econ-
omy (also called the doctrine of self-restraint or of independence) and non
Ilquet. 2()7 

'"" Lennard, 2002, I' 55; YBILC 1966 I 7 L ' .' ,.' , , " I ' f' , "vo II, I' _19, Uses the term canons to deSCribe 'b'lsic "rin-
up cs () IIlrerpreration'. ~. t 

200 Ibid, I' 76. 
201 Ibid ) 5- YBiLC 1 I . '.' .,.'); " 966, vo II, p 219, using the term 'canons' to describe 'b'lSic 11rincil1lcs of 

IIlterprCr:1tH)T1 . ~ . -

202 Hilf, 2001, I' 123. 
2m Ibid. 
'04 M ells 'I 
,-, j II~ >a I' mit 1, 2003, I' 93, 'reducin!, the value accorded to Panel reports as I)recedents [w til" 

onglll:1 :Ille '. . . . / ... 

205 Ib'd 79 90 'I' , d I I , ,I, pp , ,J, lmlte e!,a status of adopted GA TT Panel rulings' 
_06 See HM, 2001, 1'1'117-21. " . 
207 McCall Smith, 2003, p 93, 
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'Maxims' and the 'Good Faith Rule of Interpretation' 

The legal status of these maxims is unclear. For Lennard all maxims not 
expressly mentioned in the VCL T are inherent in the good faith rule of Article 
31(1):208 

The maxims appear to be relied on as convenient expressions of principles, a 'star 
chart' for Panels unfamiliar with public international law to assist in the development 
of a legally coherent text-based WTO jurisprudence and to bind together relevant 
international economic law and public internationallaw.209 

Marceau finds such 'general principles of interpretation' situated 'outside' the 
VCL T, to exist 'in addition to the provisions contained in the Vienna 
Convention'.210 

It is proposed to separate the six maxims Fitzmaurice identified as the 'major 
principles of interpretation' of the World Court211 (also called 'basic principles 
of interpretation'212) from the other 'general principles of interpretation', which 
I consider as 'outside' Article 31(1). 

Principles of interpretation 'outside' 31(1) VCLT originate from the general 
principle of law of good faith as opposed to the 31(1) VCLT rule of good faith 
interpretation.213 Outside of Article 31(1), such interpretive principles either are 
'relevant rules ... applicable between the parties' through Article 31(3)(c), or have 
a 'special meaning' under Article 31(4) or form supplementary means under Article 
32 VCLT.214 Interpretative principles or principles of interpretation are recognised 
'general principles of law' according to Article 38(1)(c) IC} statute, but can also be 
the 'result of practical application' .215 

A subcategory of general principles of interpretation is what Hilf calls the 
'principles expressed in the WTO Agreements when these are not applied but 
used to interpret WTO provisions'.216 Lennard finds that 'WTO Panels and the 
Appellate Body have relied on several interpretative "maxims" .... These are 
not explicitly referred to in the Vienna Convention, but they have been treated 
in WTO fora as emerging naturally from the expressed principles in the Vienna 
Convention. In particular, they are often seen as deriving from the requirement 
to interpret treaties in "good faith" .. .'217 Lennard thus considers all principles 
as being derived from the obligation to interpret in good faith in Article 31(1) 
VCL T whether they were actually linked by the VCL T drafters to the good faith 

208 Lennard, 2002, p 55. 
209 Ibid, 76. 
210 Marceau, 1999, pp 116-17. 
211 YBlLC, 1964, vol II, p 53. 
212 Ibid, 1966, vol I, p 218. 
213 C(Lennard, 2002, p 55. 
214 Hilf, 2001, pp 122-3. 
21S Ibid, P 123. 
21(, Ibid, p 117. 
217 Ibid, P 111 (emphasis in original). 
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rule (effectiveness, interpretation in concreto) or not (in dubio mitius, lex spe
cialis).2IH 

Hilf distinguishes general principles under Article 38 ICJ statute from cus
tomary principles and from WTO-specific principles, but does not indicate 
under what paragraph of Article 31 VCL T they would be relevant for inter
pretation. Moreover, Hilf does not trace back the origins of such principles used 
interpretively either to good faith interpretation of Art. 31 (1) VCL T or to gen
eral principle of law. 

The Consistency of Interpretive Maxims with Vienna Rules 

\'V'TO treaty interpretation with maxims,219 ie general principles of interpreta
tion of treaties,220 is, with two possible exceptions, VCL T-consistent. 

The two exceptions to this assumption are as follows: 

WTO Member States can contractually agree to an exemption from the 
VCL T.221 

~h~re may.be interpretive principles not (yet) recognised as sources of pub
hc lllternationallaw, eg the precautionary principle.222 

Not all interpretative principles are inherent in the good faith rule of Article 
31(1). They often derive from another paragraph of Article 31 VCL T. When the 
AB in Japan-Alcoholic Beverages used the principle of effectiveness, it origi
nated from the requirement of good faith in Article 31(1);223 but when the AB 
uses lex specialis224 it could be derived from Article 31 (3) (C);22.'> and when the AB 
interprets with in dubio mitius it is derived from Article 32 VCL T. Finally, when 
the AB refers to the principle of multilateralism220 or reciproci ty227-if it is not 

21f; Hilf, 20D1, P 55. 
219 Marceau, 1999, p 116. 
220 Hilf, 2001, p 123. 

~~: US-Japan Hot-rolled Steel, All Report, para 101, and fn 40 . 
. --- Ee-Hormones, All Report, para 124, or convcrsely there can be a maxim that has fallen into 

dlsusc. 
223 Japan-Alcohol, All Report, p 12. 
224 Ee-Bananas, All Report, para 96, 'Thercfore, the ordinary mcaninp; in thc Context of the 

relevant provIsions of the lome Convention, confirmed by thc application of the lex specialis prin
Ciples of IIltcrprctanoll, shows that the Lome COllvention's only "trade instruments" Oil nananas arc 
thosc set forth in Protocol 5'. 

225 The All docs not indicate on what source of thc VCl T it bases its intcrprctation with lex 
specwlrs. The only n.mc the All has referred to Art 31 (3)(c) VCl T, was when it used abus de droit 
for Ulterpretlllp; the Chapeau of Art XX in US-Shrimp para 158; however, since "bus de droit can be 
derlvcd from p;ood faith in interpretation under Art 31(1) VClT, recourse to Art 31 (3)(c) VClT 
would not have been necessary. 

22(, US-Sbrimp All Report, paras 121-2, thc All actually refers to 'unilateralillcasures' that are 
prohibited; Hilf, 2001, p 119, situatcs the All's statement in the context of multilatcr"llism 

""7 EC L ' " . ,,-- . - AN, All Report, para 82, 'we ap;rcc with the Panel that thc sccurity and predictability of 
thc reCiprocal and mutually advantap;eous arranp;cmcnts directed to the substantial reduction of 

tariffs ... " is an object and purposc of the WTO Agreement, p;enerally, as well as of the GATT 94'. 
The All considers rcciprocity and objcct and purposc of thc WTO, ie under para 1 rather than as a 
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considering these as the 'object and purpose' of a provision under Article 
31(1)-then it uses a 'special meaning' in accordance with Article 31(4) VCL T. 

However, had the AB interpreted the SPS Agreement according to the pre
cautionary principle, it would have acted contrarily to the VCL T, because the 
principle is neither applicable law between the parties-because it is not yet con
sidered customary international law-nor a general principle of law.228 Neither 
is it a special meaning agreed upon by WTO Member States, because in the 
Ee-Hormones case, the US, unlike the EC, did not recognise its existence.229 

There are limits to the interpretation of the WTO Agreements with 'maxims'. 
Lennard identifies such risks, as quoted below, as legal security and predictabil

ity of the multilateral trading system: 

They [maxims] have in many cases effectively fulfilled this role, and enhanced the 
predictability and certainty of WTO jurisprudence while aligning it closely to 

international treaty law more generally. The danger would be if the reliance on these 
maxims went beyond that role to lead Panels and the AB away from the Vienna 
Convention's primarily text-based approach to create greater uncertainty as to the 
applicable rules and to risk altering the balance of WTO institutions, with the Panels 
and AB having a greater 'law-making' role than designed.2

.l
O 

spccial meaninp; under para 4, because no party to thc disp,lte invoked reciprocity as an intcrpretive 
principle of the WTO; sec also Hilf, 2001, p 119. 

22~ Ee-Hormones, All Report, paras 123-4; Hilf, 2()01, PI' 127-8. 
229 Ee-Hormones, AB Report, paras 121-2. 
230 lcnnard, 2002, 76. 
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Good Faith Non-interpretation 
by the WTO Appellate Body 

'[The] Panel misapplies Article 31 of the Vienna Convention' I 

T
HE FOLLOWING FEW chapters analyse WTO AB jurisprudence on 
the possible interpretive function of the GATT/WTO-specific principles 
of PLE and good faith interpretation in WTO appellate practice. As an 

opening statement let us quote Cottier and Oesch in saying that the AB 'has not 
hesitated to actively shape the methods and elements of interpretation'.2 
Overall, the AB has 'devise[d] formal doctrines that give it legal room for 
manoeuvre where the political circumstances require flexibility'.3 

In analysing a Panel decision based on good faith or addressing PLE, the AB 
usually proceeds as follows. First, it treats PLE and NVNI complaints as two 
sides of the same coin, by examining whether or not the conditions for a NVNI 
complaint have been met. These conditions are: 

- the non-foreseeability of the action; 
_ the existence of a benefit accruing under WTO law; and 
- the nullification and impairment of the benefit. 

The latter usually amounts to a competitive relationship being offset, whether 
or not the WTO agreement under dispute provides for such a remedy.4 

In the next step of analysis, if the AB finds that there is no basis for a NVNI 
complaint, because a WTO Agreement such as the TRIPS does not (yet) recog
nise such a remedy or because of lack of evidence of nullification or impairment, 
the AB then discusses whether or not PLE is an interpretive principle.5 

1 India-Patents, AB Report, para 45. 
2 Cottier and Oesch, 20(11, p 39. 
-' McCall Smith, 20(H, p 79. 
4 See Cottier and Schefer, 1997, pp 160-3; Australia-Subsidy, para 12. 
5 See India-Patents, AB Report, paras 39-42; Ee-LAN, AB Report, paras RO and 9R. 
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LEGITIMATE EXPECTATIONS, GOOD FAITH INTERPRETATION 
AND 'SUBJECTIVE' INTENTIONS 

'Subjective and Unilaterally Determined Expectations' 

Whel~ the Panels ref~r to Article 31(1) VCl T they are usually referrring to good 
faIth Interpretation.' In contrast, the AB has not agreed that good faith inter
pretation is a valid method under Article 31(1) VClT. Moreover, the AB finds 
that the 'general rule of interpretation' of Article 31 (1) does not contain a refer
ence to the obligation of protecting the legitimate expectations of the parties: 

The Panel misapplies Article 31 of the Vienna Convention. The Panel misunderstands 
the concept of legitimate expectations in the context of the customary rules of inter
pretation of public international law. The legitimate expectations of the parries to a 
treaty are retJected in the language of the treaty itself.? 

~\s Cottier and. Schefer have stated, the AB has 'barred the protection of legit
Imate expectations from the scope of VCl T 31(1)'.H The AB dismisses a self
standing, objective good faith function for Article 31(1) VCl T. 

The US-Offset Act ('Byrd Amendment') A.B Report of 2003 may either be an 
exception or may mark the beginning of a new era in WTO appellate jurispru
d.ence relating to good faith. In this case, the A.B seemed to recognise for the first 
t11ne that 'Article 31(1) VCl T directs a treaty interpreter to interpret a treaty in 
good faith','" 

As a general rule, however, the AB has expressed the concern that in inter
preting the text of a treaty provision in the light of the subjective and unilater
ally determined expectations of the exporting member, PlE would seriously 
undermllle the seCUrIty and predictability of tariff concessions. 10 

However, Bacchus, the longest-serving AB Member, clearly sees the WTO's 
'overarching goal' as 'serv[ing] the "mutual self-interest of all WTO Member 
States" '.11 

The A.B dismisses the value of the concept of legitimate expectations in WTO 
and international law because it allegedly protects the subjective intent which 
is incompatible with the common intentions required by Article 31 'VCl T. 
r:owever, as the EC-LAN Panel maintained, \V'TO law may be interpreted in 
vIew of PlE for the following reasons: 

- The principle of consensus prevailing in public international law limits the 
significance and scope of subjective will in the different legal instruments. ll 

6 India-Patents, Panei Report, para 7.IX. 
7 Ibid, An Report, para 4S. 
, Cottier and Schefer, 1997,1'1' 160-3. 
" US-Offset Act ('Byrd Amendment'), An Report, para 2%. 

10 See EC-LAN AB Report, paras X2 and X4. 
11 Bacchus, 2003, I' 434. 
12 See Zoller, 1977, I' 20S. 
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WTO law specifically restrains the search for and relevance of subjective 
intent because its multilateral approach to trade liberalization is built 
around the 'single package' approach of the Uruguay Round.13 The subjec
tive intentions approach to 'good faith interpretation' may have been 
stronger under the 'old' GATT 47, where, according to Kuyper (1995), each 
code was a separate treaty with its own dispute settlement mechanism. 
Under the WTO, to a greater extent than under GATT 94, the potential 
impact for subjective intentions is limited because the WTO is an 'integrated 
system in the sense that disputes which touch upon different instruments 
annexed to the WTO Agreement can be treated by the same Panel', with the 
result that with an increase of subjective views and interests it might be bet
ter to follow a strictly objectivate approach to interpretation. 14 

PlE is an emanation from the Vertrauensschutz approach to treaty inter

pretation. 15 

'Commori Intentions are the Purpose of Treaty Interpretation' 

The PlE, understood by the EC-LAN Panel as a subjective approach, cannot 
contribute to ascertaining the common intentions, which are 'the purpose of 
treaty interpretation under the Article 31 VCL r.16 

Interpreting tariff concessions in the light of PLE amounts to protecting the 
subjective views of the exporting member only. The AB has found that this is 
contrary to the maintenance of the security and predictability of the tariff con
cessions as promulgated both by the WTO Agreement and the GATT. I? 

The AB has not indicated the source for its argument about why.VCLT inter
pretation should mirror the common intentions of the parties. According to 
Pauwelyn, the source is the 1995 IC] Case Concerning Maritime Delimitation 
and Territorial Questions between Qatar and Bahrain, where the IC] said: 

whatever may have been the motives of each of the Parties, the Court can only confine 
itself to the actual terms of the Minutes as the expression of their common intention 
and to the interpretation of them which it has already given (emphasis added}.18 

The AB has found four possible outcomes of interpretation: 

[i]nterpreting the meaning of a concession in a Member's Schedule in the 
light of the legitimate expectations of exporting Members is not consistent 

13 C(.Jackson et ai, 2002, pp 226-31, and Jackson, 2000c, 3-45 on the single package approach 
and on multilateral trade liberalization; see also Lowenfcld, 2002, pp 45-109; see Kuyper, 1995, p 91 
on the 'integrated system' of the new dispute settlement system under the WTO. 

14 Kuyper, 1995, p 9l. 
15 See Zoller, 1977, p 346. 
16 EC-LAN, AH Report, para 84; see also Cameron and Gray, 2001, PI' 262-3. 
17 See EC-LAN, An Report, para 82; see also Cameron and Gray, 2001, p 262. 
18 Case Concerning Maritime Delimitation and Territorial Questions between Qatar and 

Bahrain (Qatar v Bahrain), Jurisdiction and Admissibility, lCJ Reports, 1995, para 41, also cited in 
Pauwclyn, 2001, p 18. 



236 Rejection of Panels' Objective Good Faith Interpretation 

with the principle of "good faith interpretation" under Article 31 of the 
VCLT'Y' 
The Panel was 'misapplying Article 31 VCL T'.20 

'[T]he duty of an interpreter is to examine the words of the treaty to deter
mine the intentions of the parties', and Article 31 VCLT 'neither requires 
nor condones the imputations into a treaty of words that are not there or 
the importation into a treaty of concepts that were not intended'.21 

:[T]he Panel, in this case has created its own interpretative principle, which 
IS consistent with neither the customary rules of interpretation of public 
ll1ternatlonal law, nor with established GATTI WTO practice'.2l 

REJECTION OF THE PANELS' OBJECTIVE GOOD FAITH 
INTERPRETATION 

The AB's reversal of the Panel ruling on the principle of good faith has significant 
ramificatIons on the future of the WTO system.23 

Two 1998 AB Reports- namely India-Patents and EC-LAN-illustrate how 
the AB objected to the Panels' repeated use of the 'good faith interpretation' 
rule, which the AB found to: 

- run counter to a text-first approach, as propagated by the VCL T; 
- indequately take into account the subjective intentions of the parties in dis-

pute; and 

- fail to protect legitimate expectations unless the treaty provision under con-
sideration contains a measure of, or reference to, legitimate expectations. 

However, we think that both in India-Patents and EC-LAN, the AB erro
neously applied a subjective theory of good faith, and if the AB had embraced 
objective g?od faith, it would not have needed to reject the Panels' good faith 
Interpretation. 

India-Patents Appellate Body Report (1998) 

'The Panel Misunderstands the Concept of Legitimate Expectations' 

In the. India-Patents case, the AB criticised the Panel for associating the concept 
of legitimate expectations with the customary rules of interpretation of public 

19 Ee-LAN, An Report, para 82. 
211 India-Patents, An Report, para 45; Ee-LAN, An Report, para 83. 
21 India-Patents, An Report, para 45. 
22 India-Patents, An Report, para 46. 
2.1 .lung anJ Lee, 2003, p 922. 
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. ternational law.24 Consequently, the AB overturned the Panel's decision, first, 111 . ., 
the basis that the Panel had erroneously created its own interpretive pnncI-

00 I f' Ie with disregard for not only for the VCL T's customary ru es 0 ll1terpreta-
~o~ of public international law, but also the prohibition in Articles 3.2 and 19.2 
DSU against 'adding to or diminishing' members' rights and obligations.2.~ 

Secondly, the AB disagreed with the Panel that PLE 'is a well-establIshed 
GA TT principle'26 that guides jurisprudence27 and applies in the TRIPS areas.

28 

Legitimate expectations are not part of the interpretive rule of Article 31 VCL T, 
the AB said, unless they are part of the treaty text itself.29 

Scholarly Discussion 

In Ehlermann's view, the only elements of the 'good faith rule of treaty inter
pretation' are text, context, and object ~nd purpose.30 Eh~ermann does not c~n
sider good faith to be an element of Arncle 31 (1) .31 Thus: It com~s as ~o surpr.lse 
that the AB in this decision (even though Ehlermann did not Sit on It), demed 

PLE any interpretive function or value. ., . 
By introducing 'real NVNI complaints', Cottier and Schefer ~lstll1?U1sh. the 

above-mentioned situation from 'politically important expectations Impaired 
by the action of others'.32 Simultaneously they warn that these real NVNI com
plaints can have a destructive potential. Perhaps ~he AB was concerne~ that the 
Panel's result would open, via legitimate expectatIOns, the TRIPS to pnvate par
ties."" But in early 1997 Cottier and Schefer had already stated that 'it. is ~lear 
that, absent official statements to the contrary, there can be no objectively 
reasonable expectation that a member will arrange its existing and ther~fo.re 
known internal trade laws to protect another member's private actors 111 ItS 

markets'.·H 
Cameron and Gray seem to agree with Cottier and Schefer's critique of the 

AB's limiting the applicability of PLE to NVNI complaints in India-Patents, 

24 See India-Patents, An Report, para 45; for the facts of the India-Pa:ents Jecisi~1n of (1997) we 
refer to the Jecision itself, available from various sources, anJ our bnef Jescnptlon of the case 

above. 
25 Ibid, paras 46-8. 
26 Ibid, para 7.20. 
27 Ibid, para 7.19. 
28 Sec ibid, para 7.21. 
29 Ibid, para 45. N P I 
30 Ehlermann, 2002, PI' 615-16; see also India-Patents, Panel Report, para 7.18; Ee-LA , ane 

Report, para 8.25; US-Section 301, Panel Report, para 7:67. . 
31 See O'Connor, 1991, I' 109 consiJers that 'gooJ faith' unJer Art 31(1) as the reql\lr~mcnt for 

the tribunal to 'have regarJ to honesty, fairness anJ reasonableness', 'takes prcceJcnce over the 
, J I . h I f '1 J . IJ 'I' 11 'aning" see also Kolb 2000 incomplete or ambiguous wor s W lIe lave at c to YIC a P am I c, ~, ' ' , , 

p 273; see also LennarJ, 2002, I' 55. 
32 Cottier anJ Schcfer, 1997, p 182. 
33 India-Patents, AB Report, para 48. 
34 Cottier anJ Schcfer, 1997, 1'182. 
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which was reaffirmed in EC-LAN . .l5 For them, it is the US-Underwear and 
US-Taxes on Petroleum (Superfund) cases that are constitutive for the GATT
specific expression of PLE . .l6 The foundation of PLE is not NVNI complaints 
but t~e goal that conditions of competition are to be protected 'in order to in'ec; 
secunty and predictability into the multilateral trading system'. NVNI C~I11-
plaints, by contrast, only 'bolster the need for the protection of legitimate expec-
tations'.37 c 

Roessler agrees with the AB's argument that there is no basis in the TRIPS (or 
generally 111 any WTO agreement other than GATT) to justify the introduction 
of NVNI complaints for 'non-renegotiable obligations' . .l~ The transfer of 
Ar~icle. XXII.I: 1 (b) to such obligations would amount to a breach of the prohi
bition 111 Article 3.2 DSU against adding to or diminishing obligations. 

Lennard opines that the AB adopted 'the correct approach both in the 
~nterpretation of WTO Agreements generally, and in the consideration of "legit
IInate expectations" more specifically'.39 Lennard in endorsing the decision 
seems to be succumbing to the mistaken view of the AB. He comments that 'as 
only violation complaints were available under the TRIPS Agreement, it was 
Improper for the Panel to apply principles from NVNI complaint jurispru
dence'.4o 

Canal-Forgues concurs with the AB and Lennard, firstly that PLE is not a 
well-established principle of GATT law, and secondly, that the Panel confused 
the concept of PLE in violation complaints (competitive relationship between 
products of one member vis-a-vis those of another) with the one in NVNI com
plaints (concerning market access concessions).41 

Critique 

In our view, the Panel did not confuse concepts, but only referred to PLE under 
Article III, ie in relation to the competitive relationship between two members' 
products. It should be noted that the Panel had not derived PLE in India-Patents 
from NVNI jurisprudence, but consciously chose the concept of PLE as to con
ditions of competition under Article III GATT, as elaborated by the US-Taxes 
on Petroleum (Superfund) and US-Section 301 cases, for its claim that since the 
Preamble of TRIPS refers explicitly to the applicability of GA TT 94, PLE con
cepts under GATT apply equally to TRIPS.42 It was the AB in its decision that 
confused the concept of PLE as the basis of NVNI complaints; this was not 

35 Sec Cameron anu Cray, 2001, PI' 262-3. 
36 Ibid, I' 26 I. 
37 Ibid. 
38 Roessler, 1997, PI' 137-K. 
39 Lennard, 2002, I' 67. 
4() Ibid, P 66. 
41 Sec Canal-Forgues, 2001, 1'10. 
42 India-Patents, Panel Report, paras 7.20-7.21. 
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alleged by the Panel who had derived PLE from Article III GA TT.43 Possibly, it 

S 
more comfortable for the AB to assume that the Panel had meant to refer to 

wa b l' . 
PLE as the basis of NVNI complaints, so that it could easily re ut t lIS a~sertlon 
with the argument that since TRIPS does not yet apply to NVNI complamts, the 
Panel had misapplied PLE. The AB did not consider that when t~1e ~anel referred 
to legitimate expectations, the Panel could have meant the obJe~tlve appro.ach 
to treaty interpretation, and not an additional element of mterp~etatl~n. 
Moreover, the AB also failed to consider that PLE could be a self-stand~ng pnn
ciple of interpretation, which, derivi~1g from the. requ~r~ment to mterpret 
treaties in good faith, needs to be taken 1I1to account 111 addition to text, context, 

object and purpose when interpreting a treaty.44 

EC-LAN, Appellate Body Report (1998) 

According to the AB,'The Panel was not justified to find that the United States 
was entitled to "legitimate expectations'" because the Panel had based PLE on 
'erroneous legal reasoning'.45 The AB in EC-LAN reasoned that interpretin.g 
with legitimate expectations was inconsistent with the VCL T ~ecause It 
reflected only the subjective perspective of a single party to a treaty, 1I1stead of 

the common intentions of the parties.46 

'The Panel was Not Justified [in Fi~dingJ that the United States was Entitled to 

"Legitimate Expectations'" 

The purpose of treaty interpretation under Article 31 of the Vienna C~nven~ion 
is to ascertain the common intentions of the parties. These common mtentlOns 
cannot be ascertained on the basis of the subjective and unilaterally determined 

'expectations' of one of the parties to a treaty.47 
Because the text of the Ee's tariff schedule was unclear, both the AB and the 

Panel were forced to look at the object and purpose and even at other instru
ments of treaty interpretation. Thus, to ascertain what the change of 
tariffication of LAN equipment in certain EC countries after the Urugu~y 
Round meant for the US, the AB had no material in the text of the Ee's tanff 
schedules to criticise an erroneous expansion of a textual interpretation of 
tariff schedules, but reprimanded the Panel for misinterpreting the concept of 

common intentions, to incorrectly include PLE.4H 

4.\ Sec ibid 39-42. 
44 Ibid, paras 43-5. 860 
45 Sec EC-LAN, An Report, para 92 with reference to EC-LAN, Panel Report, para . . 

46 Ibid, paras 82-4. 
47 Ibid para 84. I . f h 'ff 
48 Sec ibid para 86, where the An says that all rules under Art 31 leave t 1e mea1l1ng 0 t e tan 

categories in' the EC's schedule unclear and that the An therefore hau to take recourse to the 

sUPl;lememary means of Art 32 VeL T. 
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Also, the AB criticised the Panel for not having used all of the tools of inter
pretation according to Articles 31 and 32 VCl T. The AB considered that the 
Panel should have used the Harmonized System (HS) and Notes as supplemen
tary means of treaty interpretation. The Panel should have attempted to elUci
date the meaning of the Ee's tariff schedule in relation to its treatment of lAN 
equipment to determine whether the US was in fact entitled to treatment of 
its lAN equipment as ADP rather than telecommunications equipment.49 
According to the AB, the Panel had erroneously replaced the supplementary 
means of interpretation that the HS and Notes would have offered with PlE 
which is a tool of interpretation inconsistent with the rules of the VCl T. ' 

The AB argued that the HS and the Notes were the sources of law necessary to 
elucidate the textually ambiguous meaning of the Ee's tariff schedule, rather 
than the US's legitimate expectations, even if these were evaluated under the con
cept of common intentions. However, the AB was not very clear as to whether 
the HS and the Notes constitute supplementary means (Article 32 VCl T) or per
haps primary means of interpretation under Article 31 (3) (c) VCl T.so 

In the result the AB found that because the Panel had neglected to examine the 
HS and the Notes, as well as the subsequent practice in the EC, there was 
insufficient evidence for the AB to conclude that the US was entitled to legiti
mate expectations regarding the Ee's tariff treatment of lAN equipment as 
ADP.51 

Moreover, the AB held that classification practices in individual Member 
States are relevant only as supplementary means of treaty interpretation, ie as 
circumstances of the conclusion of the WTO Agreement and not as primary 
means of treaty interpretation under Article 31 VCl T as the Panel had 
believed.52 

When drawing from the classification practice of members as supplementary 
means, the AB found that the Panel was incorrect not to consider the 
classification practice of the US, as the exporting member, and, furthermore, to 
use as a basis, information regarding only five of the 12 EC Member States 
(which in addition had inconsistent classification practice), and to ascribe spe
cial importance to the classification practice by customs authorities in only two 
of these Member States, since the export market comprises the EC as a whole 
and not any individual Member State.53 

The AB held that for the reasons set out above, the Panel erred in finding that 
the 'legitimate expectations' of an exporting member are relevant for the 
purpose of interpreting the terms of schedule LXXX and determining whether 
the EC violated Article II: 1 of the GATT 94:54 

49 EC-LAN, AB Report, para 83. 
50 Marceau, 1999, p 118. 
51 EC-LAN, AB Report, para 99. 
52 Ibid, para 92. 
53 Ibid, paras 93-6. 
54 Ibid, para 97. 

Good Faith Non-Interpretation by the Appellate Body 241 

On the basis of the erroneous legal reasoning developed and the selective evidence 
considered, the Panel was not justified in coming to the conclusion that the US w~s 
entitled to 'legitimate expectations' that LAN equipment would be accorded tanH 
treatment as ADP machines in the EC.55 

In sum the AB found no single rule under Article 31 VClT to accommodate 
PlE, but found instead that the Panel should have used other evidence for eval
uating the classification practice in the EC, such as the HS of the World Customs 

Organization (WCO). . 
The AB maintained, identically to its finding in India-Patents, where It had 

found the Panel to have 'misapplied the principle of good faith interpretation 
under Article 31 of the Vienna Convention',56 that in EC-LAN, the Panel had 
erred in believing that the VCl T rules of interpretation protect the legitimate 

expectations of the parties: 

On the basis of the erroneous legal reasoning developed and the selective evidence con
sidered, the Panel was not justified in coming to the conclusion that the United States 
was entitled to 'legitimate expectations'.5? 

The AB reprimanded the Panel for its incomplete application of the VCl T 
rules.58 While it conceded that the Panel correctly sought to clarify the meaning 
of schedule LXXX in the context and in the light of its object and purpose,59 it 
held that the Panel had failed to take into account the other rules such as Articles 
31(3)(c), 31(4) and 32 VClT.60 To the AB, the Panel had specifically neglected 
to check which interpretive role, if any, would accrue to the HS of the WCO and 
the Notes of the WCO, both of which were the basis for the Uruguay Round tar

iff negotiations.61 

Scholarly Discussion 

Canal-Forgues agrees with the AB, who in Ee-LAN, denied PlE any role in the 
interpretive process. Both Canal-Forgues and the AB (incorrectly) view PlE as the 
expression of protection for the subjective intentions of the parties. Canal-Forgues 
explains why it would be detrimental to the stability of the WTO legal system to 
allow subjective, unilateral views to colour the interpretation of its norms: 

[L]e but de I'interpretation des traites conformement a I'article 31 de la Convention de 
Vienne est d'etablir les intentions communes des parries, intentions qui ne sauralent etre 
etablies sur fa base des 'attentes' subjectives et determinees de maniere unifaterafe d'une 
des parties ,I un traite. Se manifeste ainsi Ie souci de ne pas permettre un amendement 

55 Ibid, para 98. 
56 Ibid, para 83. 
5? Ibid, para 98. 
58 Ibid, para 87. 
59 Ibid, para 88. 
6() Ibid, paras 85-6. 
61 Ibid, paras 89-92. 
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~u une revision unilaterale des engagements mutuellement agrees entre les Membres de 
1 OMC, car il ne s'agirait plus alors d'une question d'interpretation, mais de revisiol 
L'exigence de previsibilite du droit l'emporte iciclairement (emphasis added).62 1. 

If not the subjective intentions of the parties to the agreement, then, the com
mon intentions are the key to interpreting a treaty provision, where the text 
remains unclear. 

Pauwelyn seems to agree with the AB that treaty interpretation should reflect 
the common intentions of the parties, and to share the AB's view that legitimat 

• <.. ,e 
expectatIOns express only the subjective intentions of the parties: 

The criterion of legitimate expectations of some WTO Member States only as a tool 
to mterpret WTO rules in violation cases was twice rejected by the AB (in 
India-Patents, paragraph 36 ff and EC-Computer Equipment, paragraph 84). As 
noted, what counts is the 'common intentions' of all WTO Member States.6.\ 

Pauwelyn notes the difference between the EC-LAN decision where the AB 
looked for the 'common intentions' of all WTO Member States, and the later 
US-Shrimp decision, where the AB checked only whether the 'two WTO 
Member States in dis~ute (Malaysia and the United States), were bound by the 
n?n-WTO law taken Into account under Article 31 (3) (C).64 However, one could 
disagree With Pauwelyn that the EC-LAN AB Report focused on all the WTO 
~ember States. The AB explicitly stated that 'during the Uruguay Round nego
tiations, both the EC and the US were parties to the HS'.05 The AB did not seem 
~o req~lire that all WTO Member States be parties to the HS for it to be relevant 
111 the ll1terpretation of a member's tariff schedule in EC-LAN. 

Critique 

~he ~B overturned the Panel's examination of the meaning of a tariff conces
sion 111. a member's Schedule in the light of the 'legitimate expectations' of an . 
exportll1g mel~ber,. by stating that while it agreed with the Panel that security 
and predICtability IS an object and purpose of the WTO Agreement and the 
GATT 94, C 

[W]e disagree with the Panel that the maintenance of the security and predictability of 
tanff concessIOns allows the interpretation of a concession in the light of the legitimate 
expectations of exportmg members, ie their subjective views as to what the agreement 
reached dunng tanff negotiations was (emphasis in the original).06 

In addition to viewing PlE as a subjective interpretive approach diametrically 
opposed to the multilateralism of the WTO system, the AB found that the sub-

62 Canal-Forgues, 2001, p 10. 

63 l'auwelyn, 2001, p 1X; see also Canal-For"ues 20()! I) 10 
64 Ibid. '" , . 

65 Ee-LAN, All Report, para X':!. 
66 Ibid, para H2. 
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jective and unilaterally determined 'expectations' of one of the parties to a 
treaty, which it associates with PlE, are also contrary to the goals of the 
VCl T.o? This is a continuation of the AB's argument in India-Patents (which 
the AB cited here), where the AB had reprimanded the Panel for not sticking to 
a textual interpretation and instead interpreting in the light of legitimate expec
tations.6s The AB said: 

The purpose of treaty interpretation under Article 31 of the Vienna Convention is to 

ascertain the common intentions of the parties. These common intentions cannot be 
ascertained on the basis of the subjective and unilaterally determined 'expectations' of 
one of the parties to a treaty.69 

Similarly to its rejection of the Panel decision in India-Patents, the AB in 
EC-LAN incorrectly associated the PlE with subjective views. However, in 
contrast to India-Patents, where the AB had concluded that protecting subjec
tive expectations of the exporting member was opposed to the textual approach 
of the VCl T, in EC-LAN the AB found that subjective views are contrary to the 
VCl T's aim of determining the common intentions behind the terms of a treaty, 
namely, in concreto, the common intentions behind the negotiated concessions 
of a Uruguay Round tariff schedule. 

Interpreting the EC-LAN decision pursuant to subjective expectations would 
have meant that tariff treatment of lAN equipment in the US's largest export 
market for lAN equipment (ie the UK and Ireland), but also in the Netherlands 
and Denmark, was as ADP machines, so that only Germany, where it was 
classified as telecommunications equipment, imposed a higher tax on lAN 
equipment'?o Since the AB considered EC practice as a whole (and not only that 
of the US's largest export markets within the EC), it would have found EC prac

tice to be inconsistent. 
However, the AB was forced by its limited standard of review for facts to base 

its findings on those of the Panel, who had considered only five out of 12 EC 
members,?l Consequently it was not the AB's dismissal of the PlE as a principle 
of interpretation that resulted in denying the US protection of its legitimate 
expectations in the EC's continued higher tariff treatment of lAN equipment, 
but rather its limited standard of review, which prevented it from examining the 
basis for a claim of legitimate expectations. 

Even if there was no way around dismissing the US claim that its legitimate 
expectations had been frusti'ated by changes in EC practice, an alternative 
argument may have been for the AB to say that because the practice of 
EC Member States is inconsistent, the US could not have formed legitimate 
expectations that its lAN equipment would continue to be treated as computer 

67 See ibid, para 83, 
68 Ibid. 
69 Ibid, para 84. 
7() See ibid, paras 8.40-X.42. 
71 Sec ibid, para 95. 
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equipment, ratl~er than to dism.iss the concept of PlE altogether by alleging that 
It protects ul11lateral subjective intentions instead of the common ones. 
More~ver, it is ~ery difficult to determine why the AB in EC-LAN linked PlE 
to subjectIve, uI~Iiateral views of members. It would be interesting to know the 
source from which the AB derived its assumption. 

CLASSICAL WTO APPELLATE PRACTICE 

.Japan-Alcohol (1996) 

The WTO AB decision in Japan-Alcohol illustrates the AB's reluctance to inter
pret the GATT 'in the light of its object and purpose',72 In this case, the AB 
stated tha.t 'the treaty's "object and purpose" is to be referred to in determining 
the meanll1g of the "terms of the treaty" and not as an independent basis of 
ll1terpretatlOn '. 73 

In th~ statement 'first finding your dictionary meaning and then sequentially 
examll1ll1g the context and object and purpose',74 the WTO adj' udicator's fo' d' . cus 
on IctlOnaries is perhaps closer to Vattel's plain meaning rule75 than to the 
VCl T's 'ordinary meaning rule'. The latter 'takers] into account all the conse
quences normally and reasonably flowing from the text',76 

US-Shrimp (1998) 

In the US-Shrimp Appellate Report, the AB established the primacy of text over 
the VCl T rule of good faith interpretation: 

A treaty interpreter must begin with, and focus upon, the text of the particular pro
VISIOn to be Interpreted. It IS 111 the words constituting that provision, read in their 
context, that the object and purpose of the states parties to the treaty must first be 
sought. Where the meaning imparted by the text itself is equivocal or inconclusive or 
where confil:mation of the correctness of the reading of the text itself is desired, li~ht 
from the object and purpose of the treaty as a whole may usefully be sought (foot
note omltted).77 

In US-Shrimp, the AB demonstrated its limited understanding of the object and 
purpose of a treaty and: 

72 Lennard, 2002, 27. 
7.' See ibid, citing Japan-Alcohol, All Report, p 20. 
74 Lennard, 2()02, p 23. 
75 See MUlier, 1971, pp U6-il. 
76 Sinclair, 1984, p 121. 

77 US-Shrimp All Report, para 114, with references to similar citations in preceding cases. 
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criticised the Panel for too quickly jumping to the general object and purpose of the 
GATT 94 and for too broadly construing the object and purpose of the GATT in any 
case. The AB again emphasized the need to focus on the text at hand.78 

Applied to the situation in the specific case at hand, the AB said: 

the Panel did not look into the object and purpose of the Chapeau of Article XX. 
Rather, the Panel looked into the object and purpose of the whole of the GATT 94 
and the WTO Agreement, which object and purpose it described in an overly broad 

manner.79 

US-Offset Act ('Byrd Amendment') (2003) 

More recently, the AB has confirmed its 'text-first' approach in the Byrd 

Amendment decision:80 

Thus, the task of interpreting a treaty provision must begin with the specific words of 
that provision. Accordingly, we turn first to the texts of Article 5,4 of the Anti
Dumping Agreement and Article 11.4 of the ASCM Agreement. 81 

DOCTRINAL ANAL YSIS: KEY ELEMENTS OF CLASSIC APPELLATE 
BODY INTERPRETATIVE PRACTICE 

Ehlermann describes the AB's interpretive practice as a 'cautious attitude'.82 To 
better evaluate the AB's approach to the good faith rule of interpretation under 
Article 31 VCl T, this section will first consider how the AB perceives the Vienna 
rules of interpretation in general, that is, whether the AB has referred to the 
VCl T either as constituting an additional WTO covered agreementS3 or merely 

as an issue of facts. 

'Symbolic' Reference to the Vienna Convention 

According to McRae, 'it is an illusion to think that the meaning can be devined 
from a text through a direct application of the Vienna Convention,.s4 McRae's 
view of the role of the VCl T in clarifying the rights and obligations of the WTO 
covered agreements matches de Visscher's understanding that rules of inter
pretation of the VCl T more closely resemble a 'working hypothesis' than 'rules 

78 Lennard, 2002, p 27. 
79 US-Shrimp AB Report, para 116. 
80 See Jungand Lee, 2003, pp 923, 925-7, referring to the 'the AB's ostensihly diehard textualism'. 
81 US-Offset Act {'Byrd Amel1dment'}, AB Report, para 281. 
82 Ehlermann, 2002, p 638. 
83 cf ibid, p 616. 
84 McRae, 1998, p 108. 
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of international law'.x5 Furthermore, the references to the VCL T in IC] 
jurisprudence have often been 'symbolic rather than functional',H6 as well as 
being 'non-obligatory in character'.x7 

In contrast, the AB actions in overturning Panel decisions for 'incorrectly' 
applying the VCL T, demonstrate that the AB adheres to the VCL T as part of the 
WTO's jurisdiction. Rules of interpretation of public international law are, 
according to Ehlermann, not merely referred to by the AB as facts. Ehlermann 
elaborates further that the AB has determined the 'precise relevance of rules and 
principles of public international law for the covered agreements'Xx and has thus 
actively applied and deliberately chosen to apply the VCL T. Ehlermann predicts 
that, in the future, international law will be increasingly applied at the WTO, 
and that the 'true importance of the interrelationship between the WTO 
Agreements and public international 101 w will become apparent only when more 
... problems of substance have to be addressed'.x9 Thus, it can be said that 
references to the VCL Tin WTO case law are more than symbolic. 

'Sequencing' versus a 'Holistic Approach' 

Not only does the AB 'privilege "literal" interpretation, it also adheres to a 
"strictly sequential process" of interpretation'.90 The AB's text-first approach 
relates more closely to Vattel's maxim than to the VCL T's 'single combined 
operation. 91 The latter reflects the statement that there is 'not any legal hierar
chy',92 because interpretation is 'to some extent an art, not an exact science'.93 
The WTO Panels, in contrast, have espoused a 'holistic' approach, which more 
closely resembles Vatttel's 'single combined operation'.94 Hierarchical consid
erations are more important to the AB than equitable interpretive results, which 
is what, according to Sinclair, the VCL T drafters had in mind. As Sinclair says, 

[tJhe principle of good faith applies to the entire process of interpretation, including 
the examination of the text, the context and subsequent practice. [n addition, the 
result obtained must be appreciated in good faith.o5 

Of the seven WTO Appellate judges, only Ehlermann and Bacchus have pro
vided information on the way the AB interprets the \V'TO covered agreements. 
Ehlermann states: 

S5 de Visscher as cited in YBILC, 1%4, vol I, p 275. 
So Ibid. 
S7 YBlLC, vol II 1%6, p 219. 
ss Ehlerrnann, 2002, p 61 R. 
S9 Ibid. 
90 Lenna rd, 2002, p 61 R. 
91 YBILC, 1%6, vol II, p 219. 
92 Ibid, p 220. 
9] Ibid, P 21R. 
94 US-Section 301, Panel Report, para 7.22. 
95 Sinclair, 19R4, p 120. 
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Among the three criteria [of Article 31.1 VCL T, ordinary meaning, context and object 
and purpose], the Appellate Body has certainly attached the greatest weight to the 
first ie 'the ordinary meaning of the terms of the treaty'. This is easily illustrated by 
the frequent references in Appellate Body reports to dictionaries, in particular to the 
Shorter Oxford Dictionary, which, in the words of certain critical observers, has 
become 'one of the covered agreements',96 

Bacchus refrains from prioritising any of the sources used by the AB. More in 
line with Sinclair's understanding of the VCL T than with Ehlermann's percep
tion of the international interpretive process, Bacchus combines text and the 
other remaining sources: 

The meaning of the words of the treaty is thus our constant focus in reaching and 
rendering our judgments. ( ... J this focus is in keeping with the rules of treaty inter
pretation that have been codified in the VCL T.97 

. The 'Text-First' and 'Text-Only' Methods 

The text-first approach must not be confused with a text-only approach. In 
US-Shrimp the AB demonstrated that while it adhered to the text-first 
approach,9x this did not mean that it was unable to consider other sources of 
interpretation outside the WTO Agreement, such as under rule 31(3)(c), tl:e 
principle of abus de droit. 99 The text-first approach means only that there will 
be less opportunity for good faith/legitimate expectations to exert influence over 
interpretive results that are arrived at through analysing ordinary meaning. 

The Report of the International Law Commission of 1966 

The ILC in its report to the General Assembly in 1966 affirmed that a language
based approach shall be the primordial rule of treaty interpretation. loo The 
reason for the text-first approach to treaty interpretation in international law 
has been said to originate in the customary rule of treaty law of pacta sunt ser
vanda, which says that parties must observe what they have actually agreed to 
observe (Article 26 VCL T) .101 Besides its 1966 report to the General Assembly, 
however, the ILC is reported to have 'rejected the use of language suggesting a 
focus on the legitimate expectations of the other signatories', when confronted 

96 Ehlermann, 2002, p 616. 
97 Bacchus, 2002, p 1033. 
98 US-Shrimp All Report, para 114. 
99 Ibid, para 158. . . 

lOll See YBlLC, 1%6, vol II, p 221, para 9; see also O'Connor, 1991, PI' 109, for the diSCUSSIOn of 
the relationship between the plain meaning of a provision and the obligation to interpret \11 good faIth. 

"l! O'Connor, 1991, p 109. 
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with the situation of 'acts calculated to disappoint the legitimate expectations of 
Its partners'.IOZ 

Sinclair, a key drafter of the VCL T, confirms that independent of whether one 
subscribes to a text-first approach, equity and good faith will control the inter
pretive result. Good faith, according to Sinclair, 'applies to the entire process of 
interpretation, including the examination of text, the context and subsequent 
practice'.IOJ In addition, the result obtained must be appreciated in good faith. 

Critical WTO Doctrine 

Bacchus implies that adhering to the VCL T requires interpreters to consider 
more than the language and grammar. In addition, Bacchus argues that the par
ties' 'responsibility in every appeal is to say everything about the meaning of the 
words of the treaty that must be said in order to ... assist the WTO Member 
States in resolving that dispute with a "positive solution" '.104 Bacchus thus 
implies that the WTO rule of Article 11 requires the treaty interpreter to take 
l1lto account more than the text of a provision, because in the final analysis all 
treaty interpretation should arrive at 'a mutually satisfactory solution'. 105 

Canal-Forgues seems to endorse the view that the WTO interpretive process 
should arrive at a mutually satisfactory solution, independently of which inter
pretive element was used first, or whether the elements were combined. lOG 

Canal-Forgues pleads with the AB to recognise the constitutional nature of the 
-""TO, and therefore to interpret with the aim of unifying instead of fragment-
111g Its goals. Canal-Forgues argues in favour of a unifying interpretive method 
for the sake of creating acceptance and a fortiori recognition of the WTO. In 
addition, a more flexible rather than sequential, and a more comprehensive 
rather than exclusive interpretive approach will allow the WTO interpreter to 
apply WTO law consistently with goals propagated in other fields of general 
public internationallaw. lo7 

Good Faith as Subsidiary Means 

When the text-based approach to interpretation fails, the treaty interpreter is 
empowered to use subsidiary means of interpretation, so-called 'maxims and 
principles' not mentioned in the VCL T, ie 'good faith' aspects of treaty inter-

1112 Charmc, 1992, PI: 7lff; see also US-Offset Act ('Byrd Amendment'), Panel Report, fn 314 to 
para 7.64, C1t111~ YnILC, 1966, vol II, p 211. 

103 Sinclair, 19S4, p 120. 
1114 Ihcchus, 2002, p 1033. 
"'-' Art II nsu. 
"''' See Canal-ror~ues, 2001, P 22. 
1".7 Ibid" P 23; c(Oxman, 2001, p 279, who cites Tommy Tn Koh, president of the Third United 

National Conference on the Law of the Seas, that 'UNCLOS is a constitution for the Oceans'. 

Good Faith Non-Interpretation by the Appellate Body 249 

pretation. 108 Among these figures the general principle of good faith, which 
either protects against an abuse of rights, or expresses the reasonable trust of 
one party regarding the dealings of another (legitimate expectations). 109 

To this day there is disagreement as to whether or not the V CL T intended to 

establish such a strict sequence of steps, ie a primacy of text, followed by the 
'wider functions of the principle of good faith'. I 10 

The AB's text-first approach is not unusual for general public international 
law. O'Connor identifies a sequencing of the sources of interpretation, with 
plain meaning giving primacy to good faith considerations: the 'wider function 
of the principle of good faith is called into service when the plain meaning 
approach fails'. I II 

The WTO judiciary's task can be compared with that of the ECl Both insti
tutions are shaped by a multitude of goals that need to be reconciled. llz 

[O)n peut se demander si les interpretes des Accord de 1'0MC on en definitive Ie meme 
souci de la finalite que les interpretes des textes communautaires. ILl 

The Panel and the AB decisions of India-Patents and EC-LAN symbolise these 
twO opposing approaches. The Panels believe that the VCL T does not prescribe 
such a strict hierarchy of sources. Thus, even before all the textual means, ie the 
context of schedule LXXX-which is the WTO Agreement and GATT 94-are 
exhausted, the Panels reverted to the general principle of legitimate expecta
tions. The AB in contrast adheres to a strict 'text-first' approach and thus over
turned the Panels' recourse to legitimate expectations with the argument that 
referring to PLE was premature because the non-good faith interpretive means 
had not yet been exhausted. 1 

14 

In US-Section 301 the Panel again proclaimed its view that the VCL T leaves 
the treaty interpreter free to choose the interpretive method it deems appropri
ate for a specific set of problems: 

However, the elements referred to in Article 31 text, context and object-and-purpose 
as well as good faith-are to be viewed as one holistic rule of interpretation rather 
than a sequence of separate tests to be applied in a hierarchical order. Context and 
object-and-purpose may often appear simply to confirm an interpretation seemingly 

derived from the 'raw' text. 115 

In the final analysis, it seems that the Panels embraced treaty interpretation 
as an art, with no fixed hierarchy of sources, and especially not a text-first 

lOS See Lennard, 2002, p 55, who, hrandin~ the term of ~ood faith aspects of treaty interpretation, 
docs not necessarily share the view of O'Connor, 1991 that text comes first and the expressions of 
the good faith principle follow. 

109 Sec Zoller, 1977, pp 214. 
110 Sec O'Connor, 1991, p 109. 
111 Ibid. 
112 See Canal-For~ues, 2001, pp 22-3. 
113 Ibid, p 22. 
114 India-Patenls, An Report, para 45; Ee-LAN, AB Report, para 83. 
liS US-Section 301, Panel Report, para 7.22. 
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obligation. WTO Panels are more inclined to adopt the broader reading of 
Article 31 VCL T. As the Panel in US-German Steel Countervailing Duty 
(CVD )'s confirmed, 'Article 31 of the Vienna Convention does not, in our view, 
limit us to a literal reading of the provision in question '.11(, 

By contrast, the AB seems to adhere very strictly to the text-first approach. 
The consequence of this stance is that the opportunity for equity law jurispru~ 
dence is restricted, as a clear textual meaning will not be screened for flaws of 
equity and good faith. 

The choice between prioritising text over objective intent in WTO treaty 
interpretation also reflects policy goals. The AB prefers a textual interpretive 
method to any other means and considers 'good faith interpretation' to be a sub
sidiary method, available to the WTO interpreter only if the text fails. Lennard 
summarises the advantages of adhering to the VCL T rules and specifically their 
textual approach with the following arguments: 

- A key point is that new parties to the treaty (particularly developing countries 
with their generally more limited WTO-specific resources) can analyse and 
form judgments on the treaty against the well-understood and documented 
touchstone of customary international law rules of interpretation, rather than 
being disadvantaged greatly through not having participated in the original 
negotiations. The relative certainty of the primarily textual approach is best 
adapted to preventing disputes arising, as well as to solving those that have 
arisen. I I? 

- The WTO must maintain its democratic legitimacy and ensure equal partic
ipation of all of its members, specifically the developing countries and the 
new members. 

With the inception of the WTO in 1994, Cameron and Gray observed that 
'Panels are now liberated from the need to satisfy all parties', liB and since 1994 
Panels have been empowered to interpret the WTO Agreements more boldly. 
Panels do not need to adhere to the limits of Article 3.2 DSU as stringently as 
does the AB. Good faith interpretation by Panels can be redimensioned where 
necessary by appellate reports which will reduce potentially audacious interpre
tations of Panels to textual ones. 

On the one hand, good faith interpretation at the WTO will be necessary to 
prevent unclear text from being abused by the most imaginative and litigious 
among the WTO Member States: '[TJextual insufficiency of certain WTO rules 
must not serve Members as a justification for protectionism, which might then 
lead to further tribulation and disputes'. I 19 On the other hand, the WTO 
judiciary will have to subscribe to the rule of good faith interpretation in order 
to arrive at meaningful solutions that are able to maintain the peace and stabil-

116 US-German Steel CVDs, Panel Report, para H.2H. 
117 Lennard, 2002, p 22. 
"" Cameron and Gray, 2001, p 249. 
119 Horowitz, 2002, p 172. 

I 
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. 'n trade relations. The AB in US-Shrimp (detailed further below) qualified 
Ity I .... PO ' k" t 
this specific, regulatory function of good faith 1l1terpretation - as mar 1l1g ou 

line of equilibrium' between the rights of WTO Member States to call upon an 
:xception, such as Article XX GATT, and the obligations of WTO Member 
States to adhere to trade liberalization obligations. 121 

. '. 

Interpreting more expansively through good faith allows for gap-fi1l1l1g With 
public international law, which renders the WTO legal s~stem ~e~s eX'posed to 
erratic legislative changes and additions to its rules dunng M111lstenals. The 
long-standing traditions shaping customary ~111d ~eneral principles ~f law would 
supplement the rapidly-changing WTO legislatIOn and thu~ contnbute,. as the 
Preamble to the Marrakesh Agreement prescribes, to enabl111g the multilateral 
trading system to become both more durable and better integrated. 

COMPARATIVE ANALYSIS: THE INTERPRETIVE METHODS 
OF OTHER INTERNATIONAL TRIBUNALS 

Appellate practice has been found to compare closely t~ international scholar
ship on good faith. As described in detail above, the ~B, 111 cont~ast to :he WTO 
Panels, has refused to protect the legitimate expectatIOns of an llnpor~111g mem
ber as to the benefits it is entitled to enjoy in the future. 122 AB practice. closely 
resembles international doctrine on good faith treaty interpretation, which ~au
tions against letting good faith considerations influence textual interpretation. 
As Zoller describes, 

II y aura toujours, compte tenu du milieu de la societe internationale ell~-meme, une 
certaine rigueur un certain formalisme dans l'interpretation du droIt qUI ne sera pas 

, • 1. f . 123 toujours forcement compatible avec les eXlgences de la oonne 01. 

Rosenne, who is open to the idea of good faith interpretation having a creative 
function, L24 warns that at times, 

it may be goil~g too far to regard good faith as supplying a. '~ynami~ el~ment' to t~is 
branch of law, for this would easily lead to trespass on reVISIOn, whtch IS not permis
sible by way of judicial interpretation.125 

Thus, in Rosenne's view, PLE employed to realise, by way of TR~PS, the wi~er 
goals of the GATT 94 (predictability to plan future trade, establish and ma111-
tain competitive relationships between different WT~ Member ~tates) would 
probably constitute a prohibited 'dynamic element' to 1l1terpretatlOn. 

120 C(Zoller, 1977, p 229. 
121 US-Shrimp, AI) Report, para 159. 
122 See India-Patents, Panel Report, para 7.66. 
123 Zoller, 1977, p 215. . . 
124 See Rosenne, 1989, p 179, treaties arc bonae fidel negotza. 
125 Ibid and fn 67, referring to Schwarzenberger, 1955. 
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Zoller attributes to the sovereignty of states the responsibilty for diminisl . 
the rol f d f . I (. . 1111g a .. e.o goo alt 1 InterpretatIOn) in international treaty relations. The 
dversanal attitude of States towards good faith interpretation, which Zoller 

:escn~es, ma~ ~Iso be beh1l1d. the AB's restrictive practice and its cautious 
pp:oach towards good faith ll1terpretatIon under Article 31 (1) and Article 

31 (.))(c) of the Vienna rules as well as towards a general principle of good faith: 

Or, c'est precisement.lorsque la souverainete surgit dans Ie processlls interpretative 
qule la, bonne fO! perd to ute son ongll1alite. Comprise com me I'expression de I 
vo ante de l'Etat souver . 11 ,. . a , . ,. , all1, e e s rmpose au Juge avec llne force toute particllliere et 
I oblIge a Interpreter strIctement route clause attentaroire a la souverainete.126 

When the AB ruled on the India-Patents case it was glll'ded by tl f , . . , " ' le purpose 0 
protectl11g India s soverelgl: nghts of exercising a transitory application of 
TRIPS, pursuant to the speCial transitory TRIPS regl'llle for d I . b' eve Opll1g-country 
mem ers under ,~rtlcles 70ff TRIPS. As a result, the AB retained a textual inter-
pret~tlon o~ Articles 70.8 and 70.9 TRIPS, although the practice of India's 
admll1lstratIve organs was not only unrestricted by any rule of law but also 
un~hec~ed by courts, and thus the administrative organs were free to follow 
ti

b
le

l
lr filll1g practIc~ Without ensuring non-Indian nationals any court-enforce

a e patent protectIOn. 

Because. the AB in India-Patents did not want to interfere when India was not 
yet committed to the full TRIPS acquis, it did not broaden the scope of inter
pre~atIon of Articles 70.8 and 70.9 by introducing the element of good faith, 

I
whlch would have put an end to the unforeseen administrative I)ractice with I'ts 
ack of I . I " f' r , , " ega pro~ectlon o~ l:on-IndIan patent applicants, as previous GA TT 47 

practice, 111 the lIght of legitimate expectations, would also have demanded. 
Whde,Stell1berg finds that the 'AB [ ... J favours completeness and dynamism 

over doctnne that favours deference to sovereign states' 127 WTO II . ',' i" ' appe ate 
practice 111 IIU la-Patents showed that, in contrast to Steinberg's finding def ._ 
ence to and respect for national sovereignty guided the AB's decision' at t~~e 
expense of ensunng non-discrimination, multilateralism and the rule of law. B 
deferrIng to national sovereignty, the AB failed to guarantee the substantiv~ 
standards of 111tellectual property I)rotection whicll a good f 'tl . . fl' . r' al 1 ll1terpretatIon 
o t le TRIPS transitory regime would have required. 

THE PROGRESSIVE INTERPRET A TIVE PRACTICE 
OF THE WTO APPELLATE BODY 

It has been.sug.gested that future Panels and the AB subsume PLE as an element 
of good faith 111terpretation under Article 31 (1) VCLT· I I t· [) 

126 Zoller, 1977, p 21(i. 
127 Sreinoerg, p 44. 
I" India-Patents, Panel Report, para 

US-SectIOn 301, Panel Report, para 7.(,7. 

, as t le /1( la- atents, 

7.111; Ee-LAN, Panel Report, para IL2S; see also 
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EC-LAN and US-Section 301 Panels have demonstrated. I28 In cases in which 
the WTO adjudicators acknowledge the GA TT/WTO-specific function of PLE, 
they may prefer to subsume PLE as a principle of interpretation binding only the 
WTO Member States pursuant to Article 31(3)(c) VCLT. The advantage of 
Article 31(3)(c) VCL T is that the concept of PLE remains applicable to the WTO 
Member States regardless of whether or not it is binding upon the VCL T par
ties. In cases where PLE is an element of interpretation, which is foreign to gen
eral principles of law or customary law, it may still bind the WTO Member 
States, but not all VCL T parties, as long as there is consensus among WTO 
Member States that PLE is applicable between them as a well-established prin
ciple of GATT law. Article 31(4) VCLT is less advantageous for embracingPLE, 
because it is the party that invokes the special meaning in the dispute that will 
have to prove that such a special meaning exists. 

Three Panels have considered PLE an inherent part of good faith interpreta
tion under Article 31(1) VCLT.l29 Future WTO adjudicators are advised by 
those three Panel Reports to follow the obiter dicta of the EC-LAN AB Report, 
in which the AB suggested a more limited subsumption of PLE, under VCLT 
31(3)(c), and not under Article 31(1) generally. Under VCLT 31(3)(c), PLE 
would be considered 'applicable law' between the WTO Member States, and 
would be binding upon WTO Member States only. On the one hand, PLE under 
VCLT 31(3)(c) would escape the continuing scholarly debate to which it would 
be exposed under 31(1), namely as to whether or not good faith interpretation 
is a mandatory element of the general rule of interpretation under Article 31(1). 
On the other hand, by proxy of VCLT 31(3)(c), PLE could retain its GATTI 
WTO-specific definition, scope, function and legal enforcement, whether 

through NVNI or violation complaints. 
As the more recent Panel and AB Reports show, good faith interpretation has 

acquired a new significance in WTO jurisprudence since the year 2000. The next 
chapters will trace the process of development from the Panels' attempts to 
introduce a measure of good faith interpretation into WTO adjudicative 
practice in India-Patents and EC-LAN; through the Korea-Government 
Procurement Panel's application of the customary rule of international law of 
pacta sunt servanda in order to protect legitimate expectations as to pre
accession negotiations; to the AB's acknowledgement of the significance of the 
different expressions of good faith for pacta sunt servanda in the 2003 
US-Offset Act ('Byrd Amendment') AB Report. 

This chapter also notes that the WTO judiciary, starting with the 
Korea-Government procurement Panel in 2000, has embraced a more promi
nent role for good faith. 130 With the US-Offset Act (Byrd Amendment) decision 

I2S Ibid. 
129 See Cho, 1998, p 313. 
1.10 See US-Offset Act ('Byrd Amendment'), AB Report, paras 2%-8; see also McNelis, 20(H, 658, 

'Thereby, the AB confirmed that good faith is an obligation and that it can be examined in the context 
of dispute settlement, even though it did not end up finding a good faith violation in the case at hand'. 
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of 2003, even the AB was prepared to recognise good faith as positive WTO 
law.

J31 
However, as in the earlier US-Shrimp case (1998), its statements about 

good faith were not unambiguous. In its earlier decision in US-Shrimp the AB 
had let the 'general principle of law' of good faith 'guide' its interpretation of 
GATT Article XX, without yet fully recognising that good faith is a substantive 
rule of WTO law. 132 In US-Offset Act {'Byrd Amendment'), the AB found the 
EC's allegation insufficiently su bstantiated; at the same time, however, it failed 
to clarify the constitutive elements which a party would have to prove for a good 
faith violation complaint to succeed. 133 

US-Shrimp, Appellate Body Report (1998) 

'Relevant Rule of International Law Applicable . .. Between the Parties' 

In US-Shrimp, the AB firstly clarified the scope of the specific exception of 
Article XX(g) GATT 94. Secondly, it identified the ratio of the Chapeau of 
Article XX. In evaluating whether US Section 609 had been applied extraterri
torially, contravening the Chapeau of Article XX GA TT 94, the AB referred to 
the 'general principle of law of good faith' and protected the good faith of the 
US' trading partners under the 'relevant rule of international law applicable in 
the relations between the parties' pursuant to Article 31 (3) (c) VCl T. 134 

In US-Shrimp, the AB further developed the concept it had established under 
US-Gasoline, which found that the object and purpose of the Chapeau 'is gen
erally the prevention of "abuse of the exceptions of [Article XX]" '.135 

Consequently, the AB in US-Shrimp declared: '[T]he Chapeau of Article XX is, 
in fact, but one expression of the principle of good faith'.1.l6 

The AB subsumed the principle of prohibition of abus de droit under the 
Chapeau of Article XX GATT 94. In this way, the AB is free to use the doctrine 
of abus de droit as 'interpretative guidance' according to rule 31(3)(c) VClT.137 

Thus, the AB has evaded the difficult question of whether good faith inter
pretation is a mandatory element that each interpretive process is required to 

respect under the general rule of interpretation of 31(1) VCl T. By attaching the 
prohibition of abus de droit in the Chapeau of Article XX GATT 94 to Article 
31 (3)(c) , the AB declared abus de droit doctrine a G,\ TT-specific principle, 
which WTO Member States and only lV1ember States must respect. 

Because Article 31(3)(c) VCl T provides that substantive law applicable in the 
relation between the parties may become an interpretive principle, the AB was 
entitled to use interpretively the prohibition of abus de droit: 'Having said this, 

132 US-Shrimp, AB Report, para ISX; sec also Corrier and Schefer, 2000, PI' 64-5. 
1.13 See US-Offset Act ('Byrd Amendment"), AB Report, paras 298-9. 
134 India-Patents, Panel Report, para 7.11;; Ee-LAN, Panel Report, para 8.25; US-Section 301, 

Panel Report, para 7.67. 
135 US-Shrimp, para 151, referring to US-Gasoline, p 22. 
136 Ibid, AB Report, para ISX. 
137 Ibid. 
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lr task here is to interpret the language of the Chapeau, seeking additional 
OL I . . If' interpretive guidance, as appropriate, from the genera pnnClp es 0 111ter-
national law'. 138 

However, US-Shrimp remains the only case in which the AB has referred to 
rule 31(3)(c) VlCT in order to use the general principle. of la,: of good 
faithlabus de droit as 'relevant rule of international law applicable 111 the rela
tions between the parties', which according to Article 31 (3) (c) V~lT, 'shall ~e 
taken into account, together with the context, "when inte~pret111g a treaty 111 
good faith in accordance with the ordinary meaning to be given to the terms of 
the treaty in their context" '.139 . ' 

The general principles of law remain, by the prox~ of the r~le of 111terpretatIOn 
of Article 31(3)(c), applicable to the WTO only as 111terpretlve, and not as su~
stantive rules. Nevertheless, the AB has moved into the realm. of general. public 
'nternationallaw declaring not only that the VCl T rules of 111terpretatIOn are 
:lPplicable to the 'WTO Agreements, but also that the general. pri.nciples of law 

'e applicable as long as these bind the WTO Member States 111 dispute because 
;l~ey are 'appli~able law in the relation bet~een the parties' ~nder Article 31(3~ (c) 
VCl T. Therefore, US-Shrimp marks an Important step 111 appe~late pract~ce, 
because it was the first time the AB broadened the scope of WTO 111terpretatlon 
to include non-WTO sources of international law, whetl:er. these are related 
treaties customary law or, as in US-Shrimp, general pr111clples of law. The 
thresho'ld for the AB was Article 31(3) (c), which determines whether a non-WTO 
legal source applies for interpreting a WTO rule. As Marceau confirms, 

[I)t can be argued that Article 31 (3) (c) requires the interpreter t~ consider and use, 
when relevant, a broad range of non-WTO legal instruments to mterpret the ~TO 
Agreements. However, it should be emphasized that the weight and value to be given 
to those non-WTO provisions would be left to each interpreter. on a case-by-case 
basis. Nonetheless, Article 31(3)(c) imposes an obligation to take mto account those 
other rules of international law with a view to avoiding conflicts between them and 

f · . I I 140 ensuring a greater coherence 0 Il1ternatIona ru es. 

Canal-Forgues, quoting Sands, finds that Article 31 (3)(c) VCl T has a f~rther 
impact. It establishes the presumption that the WTO legal system must be 111ter
preted in conformity with public international law, and that the c~st~mary rule 
shall prime WTO law, unless it is demonstrated thatsuch an applicatlon.would 
evade the object and purpose of the WTO system. 14l Howse expa~ds thiS fin?
ing by arguing that 31 (3) (c) VCl T is the key provisiOl~s for prOl~ot111g the legit
imacy of the WTO treaties' interpretation of 'compet1l1g values: 

This [Article 31(3)(c)] mandates the consideration of non-WTO intern.ati?nallegal 
rules in the interpretation of WTO treaties-rules that may reflect or pnontIse other 

138 Ibid, para 157. 
139 Ibid, fn 157 to para 15S. 
140 Marceau, 1999, p 12g. 
141 Canal-Forgues, 2001, p 15, t]uotingSands, 2000, p 232. 



256 Comparative Analysis 

values and interests than those of trade liberalization, thus countering the undue 
pnvdegmg of the latter in WTO interpretation. 142 

Th~ issue in the futu.re will be how the WTO adjudicators define the scope of 
~rtlcle 31(~)(c), specifically whether the WTO adjudicators will adopt a broad 
ll1te~pretatIon of 31(3)(c) VCLT, which binds WTO Member States who are 
parties. to the particular dispute, or whether the AB adopts the narrower 
defil1ltlon that all WTO Member States must be parties to such a non-WTO 
tre~ty or at least consent to being bound by the source of law in question for 
Article 31(3)(c) VCL T to vest. 

'Marking Out a Line of Equilibrium' 

~ domestic regulation that is extraterritorially applied is no longer GATT- _ 
( 'f" con 

sl~tent e.ven, I It IS consistent with a specific exception under Article XX) unless 
It IS applied 111 a manner that is fair and equitable to the parties, which in WTO
term,s means that it must be non-discriminatory and non-arbitrary. 143 Applying 
and Inte~pretll1g the Chapeau entails ensuring that a measure does not 'distort 
and nullify or Impair the balance of rights and obligations constructed by the 
members themselves in that Agreement': 144 

A fair and equitable (good faith) interpretation of the Chapeau of Article XX, aims to 

locate and mark out a line of equilibrium between the right of a Member to invoke an 
exceptIOn un~er Article XX and the rights of the other Members under varying sub
stantive prOVISIOns (eg Article XI) of the GATT 94. 145 

Interpretation in good faith ensures that when using an exception, a member 
remall1S bound by its obligations under the WTO Agreements (MFN, NTO 
etc). In such a balancing function, good faith ensures that a legitimate and con
trolled escape from certain obligations is combined with a principled adherence 
to ~he :WTO's main instruments of non-discrimination under NT and MFN 
obligations. 

Inf1ue~lced by the IC] Barcelona Traction case, 146 general public international 
!aw attnbutes to goo,d faith a, self-standing judicial function that goes beyond 
InterpretatIOn and spills over ll1to regulatory rule-creation: 147 

La bonne foi tend a jouer Ie role d'un element regulateur du rapport againstctuel etabli 
entre les partIes. Elle concilie les interets et les equilibres. Le juge l'urilise Ie plus sou
vent comme un balancler aux fins de fixer Ie contenu et hi portee des obligations 
respectlves des parties. 148 

142 Howse, 2000, p 55. 
143 See US-Shrimp, AI) Report, paras 119-20, 
144 Ibid, para 159, 
145 Ibid, similar citation in para 155. 
146 Zoller, 1977, p 229, 
147 Schwarzenberger, 1955, p 324, 
148 Zoller, 1977, p 229. 
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It is to the 'regulative' function of good faith that the AB referred when it con
sidered applying the Chapeau of Article XX with respect to to 'marking out the 

line of equilibrium': 

The task of interpreting and applying the Chapeau is, hence, essentially the delicate 
one of locating and marking our a line of equilibrium between the right of a member 
to invoke an exception under Article XX and the rights of the other members under 
varying substantive provisions.149 

When the AB cited Cheng in a footnote, it was to legitimise its reference to the 

balancing function of good faith: 

A reasonable and bona fide exercise of a right in such a case is one which is appropriate 
and necessary for the purpose of the right ... It should at the same time be fair and equi
table as between the parties and note one which is calculated to procure for one of them 
an unfair advantage in the light of the obligation assumed (emphasis added).'50 

The AB introduced equity law jurisdiction by means of the bias of interpret
ing Article XX GATT in good faith (in addition to analysing the traditional 

text, context, object and purpose): 151 

[T)he application of a measure may be characterised as amounting to an abuse or mis
use of an exception of Article XX ... also where a measure, otherwise fair and just on 
its face, is actually applied in an arbitrary or unjustifiable manner. The standards of 
the Chapeau, in our view, project both substantive and procedural requirements 
(emphasis added) .152 

It is no coincidence that the AB introduced a measure of equity in a case requir
ing the analysis of an exception to trade liberalization. Because the judiciary 
risks overstepping its precisely defined judiciary role, Lennard warns against the 
AB's attempts to develop an equity law jurisdiction: 

The passage from Cheng relied on by the AB ... could ... lead to a greatly expanded 
role for the Panels and AB (perhaps in effect developing a general 'equitable' jurisdic
tion which it appears to lack under its constituent documents) ... than is warranted 
under customary international law and the WTO Agreements. '53 

Because the AB introduced an element of equity law jurisdiction into the analysis 
of Article XX GATT, there are far-reaching consequences for the WTO legal sys
tem, and specifically, for the WTO Agreements' exceptions to trade liberalization. 

For Marceau the line of equilibrium or 'balancing test' described by the AB in 
US-Shrimp is simply 'a requirement of reasonable balance (between Members' 
market access rights and the right of Members to take measures pursuant to 
other policies that may clash with market access)' .154 Thus, Marceau proposes 

149 US-Shrimp AB'Report, para 159. 
150 Ibid, fn 156 to para 158, where the AI) cites this para on p 25 of eh 4 of Cheng, 1987. 
151 Cottier and Schefer, 2000, p 64, cited the US-Shrimp case as tbe first express admission by tbe 

AB of tbe application of tbe 'equitable doctrines of estoppel, acquiescence, and abuse of rigbts'. 
152 US-Shrimp, AB Report, para 160. 
153 Lennard, 2002, p 68. 
154 Marceau, 1999, p 105. 
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that the Chapeau is an expression of good faith, which necessitates a good faith· 
interpretation of domestic regulatory measures. Marceau associates the 
Chapeau with a 'test of reasonableness' that ensures flexibility and coherence 
among systems of laws. ISS 

Lennard, who most adamantly warned against introducing an equity law 
jurisdiction, limits the impact of good faith as used in US-Shrimp, stating, 'good 
faith gives flexibility' and 'slightly moderates th~ textual approach'. 156 

US-Offset Act ('Byrd Amendment'), Appellate Body Report (2003) 

'Good Faith May be Said to Inform a Treaty Interpreter's Task' 

Good faith according to the AB 'informs a treaty interpreter's task'. 157 The AB 
thus reinstated the legitimacy of good faith as an interpretive element after it 
had been dismissed as irrelevant to treaty interpretation in the context of legiti
mate expectation claims in the EC-LANI58 and India-Patents 159 cases. 

In US-Offset Act ('Byrd Amendment'), the EC alleged, and the Panel 
confirmed, that the US CDSOA textually conforms to Articles 5.4 ADA and 11.4 
ASCM, but in effect 'defeats [their] object and purpose' and thus renders the 
above-mentioned provisions 'completely meaningless', amounting to a viola
tion of substantive good faith. 160 The US, however, claimed before the AB that 
there existed no 'basis' or 'justification' in the WTO Agreements for the Panel 
'to conclude that a Member has not acted in good faith, or to enforce a principle 
of good faith as a substantive obligation agreed to by WTO Member States'. 161 
The Panel had found that the US CDSOA instigated dumping investigations 
because of financial incentives rather than because they were really necessary. 
Industry is incited to vote in favour of support dumping investigations, and, in 
the final analysis, imposing AD-duties on foreign competitors, through the 
financial incentive of prospective payments to the industry out of the sum of AD 
duties collected from foreign competitors. This was found to have 'undermined 
the value of Article 5.4 ADA and Article 11.4 ASCM to the countries with whom 
the US trades. The US may be regarded as not having acted in good faith in pro
moting this outcome'. 162 

Lester and Leitner criticise the Panel for disregarding the textual meaning of 
Article 5.4 ADA and Article 11.4 ASCM.163 These authors also find that the 

155 Marceau, 1999, pp %,103, 105. 
156 Lennard, 2002, p 88. 
157 US-Offset Act ('Byrd Amendment'), An Report, para 2%. 
ISS Ee-LAN, An Report, para 83. 
159 India-Patents, An Report, paras 45 and 48. 
160 US-Offset Act (,Byrd Amendment'), AB Report, para 279. 
161 Ibid, para 2%. 
162 Ibid, para 7.63. 
163 Ibid, para 7.64 and fn 314; see Lester and Leitner, 200.h, p 15. 
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Panel created an overlap between violation and NVNI complaints by emphasis
ing that Article 5.4 ADA and Article 11.4 ASCM had been violated because the 
CDSOA was contrary to good faith in the sense that it diminished the value of 

Article 5.4 ADA and Article 11.4 ASCM. 164 
The EC invoked a violation of good faith in US-Offset Act (Byrd 

Amendment) to sanction the US for undermining the value of treaty provisions 
vis-a.-vis their respective trading partners by conditioning the receipt of offset 
payments on support for anti-dumping measures. 

The EC, India, Indonesia and Thailand claimed before the AB that: 

Members must observe the general principle of good faith, recognised by the AB as a 
pervasive principle that informs the covered agreements, in the application and inter
pretation of the Anti-Dumping and the ASCM Agreement. '65 

The EC, India, Indonesia and Thailand thus claimed that the duty to perform 
treaties in good faith has both a substantive dimension ('obligations "must not 
be evaded by a merely literal interpretation"') and an interpretive dimension 
('parties "must abstain from acts that are calculated to frustrate the object and 

purpose of a treaty" ').166 
The VCL T rule of good faith interpretation had no impact on the outcome of 

this case. The AB found a textual interpretation of Articles 5.4 ADA and 11.4 
ASCM to reveal tbat only the number of petitions conditions the initiation of an 
investigation and that the motive behind the number of petitions supporting the 
initiation of a dumping investigation is irrelevant. 167 Based upon such a textual 
interpretation of the ADA and ASCM, the AB found no violation of substantive 

f d f . h' . 1 168 good faith, and that there was no reason or goo alt 1l1terpretatlon to app y. 

'Performance of Treaties is also Governed by Good Faith' 

However, the AB did recognise that good faith may have both an interpretive 
value ('inform a treaty interpreter's task') 169 and significance as substantive law 
('Moreover, performance of treaties is also governed by good faith').170 To 
concede that good faith can be a self-standing principle was new for the usually 
strictly textualist AB, predated only by the AB's use of abus de droit as 

164 Ibid. 
165 US-Offset Act, AB Report, para 88. 
166 Ibid. 
167 Ibid, paras 286, 291, 294; see Bhagwati and Mavroidis, 2003, p 8,. who advocate that the 

CDSOA is WTO-inconsistent, 'So, if the US-Offset Act (Byrd Amendment) were rejected by the 
Appellate Body, as it should be, the changes that should be recommende~ro the United States arc 
obvious. The selective use of the tariff revenue to subsidise only the petitioners must go. And we 
should allow the anti-dumping tariff to be reduced and revenues to be used as a subsidy bIn only so 
that the joint support so provided docs not exceed the dumping margin'; against Charnovltz, 2003, 

p 9. 
168 US-Offset Act ('Byrd Amendment'), An Report, para 295. 
169 Ibid, para 2%. 
170 Ibid. 
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interpretive guidance (albeit under the more specialised provision of Article 
31(3)(c) VCLT) in US-Shrimp. 171 

For finding a good faith violation, the AB maintained, one would have had to 
prove 'more than a mere violation'. Possibly, the AB was alluding to a subjec
ti.ve element, ie that the EC would have had to show that the US intentionally 
CIrcumvented Articles 5.4 ADA and 11.4 ASCM Agreement by using financial 
incentives to increase the number of applications in support of anti-dumping 
dunes by or on behalf of the domestic industry. 172 

Critically, Lester and Leitner find that 'the basis for the AB's reversal of the 
Panel's finding on good faith is unclear'.1?3 According to Lester and Leitner, the 
AB assumed that the Panel's finding that the US had not acted in good faith was 
based on its finding a violation, while for the Panel, 'good faith formed part of 
the basis for its finding of violation'.1?4 

In order for the Panel's argument on good faith to stand before appeal, the 
Panel would have had to show a subjective element on the part of the US in addi
tion to its objective violation of Articles 5.4 ADA and 11.4 ASCM. The Panel 
may have had such a subjective element in mind when it asked whether the US 
'CDSOA defeats the object and purpose of 5.4 ADA and 11.4 ASCM', and 
whether, pursuant the 'principle of good faith as a general rule of conduct in 
international relations', 'a party to a treaty [is] to refrain from acting in a man
ner which would defeat the object and purpose of the treaty as a whole or the 
treaty provision in question'.1?5 

To emphasize its finding the Panel referred in a footnote to the scholar 
D'Amato's reference in the Encyclopedia of International Law, to the ILC 
Commission's debate in 1966 on the meaning of good faith in international 
treaty law. D'Amato attributes to the ILC Commission the finding that a sub
jective element of good faith must be considered implicit in the obligation to 
perform a treaty in good faith. 

In contrast there are those who would like to see the subjective good faith ele
ment (an intention, a calculated act) to constitute a self-standing precondition 
for a finding of a breach of good faith: 

some members felt that there would be an advantage in also stating that a party must 
abstain from acts calculated to frustrate the object and purpose of the treaty. The 
Commission however considered that this was clearly implicit in the obligation to per
form the treaty in good faith and preferred to state the pacta sunt servallda rule in as 
simple a form as possible.I?6 

171 Lester and Leitner, 2003a, p 15, who find that in contrast to the All the Panel, 'went [evenJ 
funher than prevIous InVOGltlons of good faith in WTO dispute settlement decisions', because the 
prinCiple of good faith is not tied to the language, ie the interpretation of a provision hur to the US 
acting contrary to good faith. 

172 US-Offset Act ('Byrd Amendment'), AB Repon, para 298. 
173 Lester and Leitner, 2003a, p lS. 
174 Ibid. 

175 US-Offset Act (,Byrd Amelldment'), Panel Repon, para 7.64. 
176 Ibid, fn 314 to para 7.64. 
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Towards a WTO-speci{ic 
Good Faith Interpretation? 

It might be possible for the parties to a treaty expressly to agree that the rules of 
treaty interpretation in Articles 31 and 32 of the Vienna Convention do not apply, 
either in whole or in part, to the interpretation of a particular treaty. Likewise, the 
parties to a particular treaty might agree upon rules of interpretation for that 
treaty, which differ from the rules of interpretation in Articles 31 and 32 of the 
Vienna Convention. I 

T HIS CHAPTER BUILDS upon the findings of the previous one and 
investigates whether, in the ~n~1 analysi~, the WTO P.anels and th~ AB, 
or both, have developed an IdiOsyncratIc WTO-speCIfic rule for mter

pretation in good faith. The goal of this chapter is to discuss the possible devia
tions from the VCLT rule that the WTO adjudicators might have purposefully 
or unintentionally developed. This chapter will thus consider the possible emer
gence of a WTO-specific principle of good faith interpretation. It will draw 
from the previous chapter, which established that the AB had refused to base 
WTO treaty interpretation on the good faith rule. In contrast, the approach of 
the Panels was to match the general rule of interpretation under the VCL T to 
the PLE in WTO law. Based upon these findings, this section attempts to deter
mine whether the WTO adjudicators' application of the Vienna rules, coupled 
with their distinct interpretive patterns, have lead to a WTO-specific good faith 
rule of interpretation. 

THE MEANING OF ARTICLE 3.2 OF THE DISPUTE SETTLEMENT 
UNDERSTANDING FOR WTO INTERPRETATION 

Article 3.2 of the DSU implicitly attributes the task of adding to the rights and 
obligations under the WTO Agreement to the WTO legislators. The General 
Council, or exceptionally, the Ministerial Conference, decide upon the consen
sus, or occasionally on a qualified majority of the WTO Member States. The 
question is: how much room for manoeuvre does the judiciary have under 

1 US-Japan Hot-rolled Steel, AB Report, para lOl, and fn 40 . 

.... --.. ~ .. ----------------------=--~ 
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Article 3.2 DSU to creatively adjudicate or to fill Il1 the gaps 111 the WTO 
Agreements? 

The Limitation of Judicial Power 

Article 3.2 DSU explicitly delimits the scope of action of the WTO DSB, imply
ing that the judicial bodies, the Panels and the AB of the WTO are not allowed 
to overstep their mandate as adjudicators. Article 3.2 DSU prohibits the judicial 
bodies from substituting their task with that of the legislator. As Sutherland 
says, 'Dispute Panels should resist the temptation to substitute their insight for 
lack of precision in the text'.2 Similarly, Roessler has maintained that the AB 
ruling in India-Patents 'shifted decision-making authority from the political to 
the judicial organs of the WTO, and consequently changed the negotiated bal
ance in the WTO',3 which was prohibited by Article 3.2 DSU. 

After Ee-Sardines, the representative of Malyasia was quoted as voicing a 
similar concern about overly broad WTO treaty interpretation: 

International treaties shall be interpreted in a limited manner taking into account the 
sovereign rights of countries. Thus, the Appellate Body, although only an organ that 
adjudicated trade disputes between WTO Member States should, at least, respect the 
sovereign rights of all WTO Member States.4 

WTO Member States and scholars alike are concerned that the element of good 
faith interpretation, even if an inherent part of the general rule of interpretation 
under Article 31(1) VClT, is too broad for Article 3.2 DSU. Those who seek to 
preserve the negotiated institutional balance between the legislative and judicial 
bodies at the WTO argue that good faith interpretation, even if allowed under 
Article 31 VCl T, has to be sacrificed in order to maintain the WTO's institu
tional balance. The purportors of this view refer to what thay argue is the clear 
meaning of the last sentence of Article 3.2 DSU, which reads: 'Recommendations 
and rulings of the DSB cannot add to or diminish the rights and obligations pro
vided in the covered agreements'. 

The AB's 'clear option in favour of a predominantly literal approach' at the 
expense of good faith interpretation was seen as 'deny(ingJ that the method of 
literal interpretation has its limits'." Among others, the AB itself countered that 
Articles 3.2 and 19.2 DSU impose their limits on interpretation:6 

The heavy reliance on the 'ordinary meaning' to be given to the terms of the treaty has 
protected the AB from criticism that its reports have added to or diminished the rights 

2 Sutherland,2000. 
,l Wilson and Srarchuk, 2003, p 2, 

4 Ibid, referring to DSB, Minutes of Meering, WTiDSBiMi134, held 23 October 2002, circulared 
29 January 2003, 

.< Ehlcrmann, 2002, p (,17, 
(, Bartels, 2001, p SIX, 

h 
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and obligations provided in the covered agreements (Article 3.2, third sentence, 

DSU)? 

On the one hand, if good faith interpretation is based upon the Pl~~ an 
expansive approach is required to build coher~nce among treaty prOVISIOn! 
through effective interpretationS or even to take 1I1to account non-WT? r~les. 
On the other hand, if good faith emanates from pacta sunt servanda, ItS ~nter
pretation requires refraining from binding WTO Member States to treatIes ,to 
which they have not agreed.1O Such conflicting views on how far good faIth 
interpret'ation ought to go have been openly debated between the Panels and the 

AB of the WTO, as well as among scholars. 
One group of critics argues that the WTO adjudicators have fail~d to ,make 

use of the full potential that the VCl T rules on treaty interpretatIOn .gIve to 
international judicial bodies. Such critics hold Article 3.2 DSU responsIble f~r 
the restraint shown by the WTO judiciary when interpretating treaty prOVI
sions, because Article 3.2 DSU prohibits interpretations that would add to or 

diminish the rights and obligations of the members. I I , ' 

Another group of critics counters that Articles 3.2 and 19.2 DSU Impose theIr 
limits on interpretation by the WTO judiciary: 12 

The heavy reliance on the 'ordinary meaning' to be given to the term~ o,f the treat~ has 
protected the AB from criticism that its reports have added to, or dllTIl!1ls~ed the rights 
and obligations provided in the covered agreements (Article 3.2, thll·d sentence, 
DSU).13 

The proponents of this opinion find that the process of GA TT/WTO ~ispute 
settlement guided by the DSU has unfortunately 'taken a form charactensed by 
expansive judicial law-making'. 14 However, there are others wh~ say that the 
'judicial law-making has not fundamentally upset the asymmetrIc pac~age of 
rules, ( ... J because the WTO is developing along paths t1~at are,~athenng, on
going support from the two members that matter most to ItS polItIcal surVIval: 

the EC and the United States',15 

7 Ehlermann, 2002, p 617. , ", .. 
" YHiLC 19(,4 vol I, P 288, 'lit res magis valear quam pereat ... appeared 111 the JUrIsprudence 

of the ICI al;d wa~ inherent in the notion of good faith'; see similar citations on PI' 288-9; see also 
US-Gas;/ine, AB Report, I' 12; US-Underwear, AB I,Zeport, 1',16; se~, Mar~eau, 1.~99, 1',,117. 

9 M .. , 1000 ) ) 123-° ' the Imrl)ose of thIS obligation to take 1I1to account non-WTO I arce.lU, 777, II _ 0 ••• , c ". I ' " ' , 
rules is not to impose, apply or enforce these non-WTO nghts and ,obhgatlons . : . t le purpose ~s to 

take them into account, where relevant, in interpreting the WTO nghts and obhgatlons 111 order to 

ensure thar the WTO sub-system of international law develops coherentl~ With other systel~1s (~f law 
in the lightof the international principle of interpretation against conflicts and for effective Inter-

pretation'. 

10 Ibid, I' 127. ~' ,I 'I II 
II Bacchus, 2002, 1'1034, former Chairman and current member of the WT(? Al says t ~a:,. ,n ~ 

our recommendations and rulings, we have been true to these [3.2 and 19.2 DSUl responsibilities. 
12 Bartels, 2001, I' 518. 
13 Ehlermann, 2002, I' (,17. , " '" 
14 Steinberg, 2003, I' 2; see also Wilson and Starchuk, 2003, on 'JudICial actiVism . 
15 Ibid, I' 5(,. 
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Holders of the first opinion consider the VCL T rules to have primacy over 
Article 3.2 DSU, while those who hold the second find that Article 3.2 DSU takes 
precedence, perhaps as a lex specialis, over the general rule of interpretation of 
Article 31 (1) VCL T, by proscribing 'good faith interpretation' in favour of the 
more limited and exclusively textual approach purported by Article 3.2 DSU. 

WTO Expression of Pacta Sunt Servanda 

If Article 3.2 DSU, last sentence expresses pacta sunt servanda (as codified in 
Article 26 VCL T), one cannot say that Article 3.2 DSU imposes on the WTO adju
dicator's a more restrictive interpretive regime than the VCL T rules on perform
ance (Article 26) impose on the VCL T rules for the interpretation of treaties 
(Articles 31 a.nd 3~) .. Ins.tead of unterstanding Article 3.2 DSU as a rule imposing 
a WTO-speClfic IUTIltatIon on the Vienna rule of interpretation, one could also 
consider Article 3.2 DSU as a mirror image rule to the principle of pacta sum ser
vanda expressed in Article 26 VCL T, which general public international law con
siders a 'natural' limit to good faith interpretation. 
. While we have demonstrated that the AB's preference for literal interpreta

tIOn IS ll1dependent of the prohibition on adding to or diminishing members' 
rights and obligations under Article 3.2 DSU, the AB's literal approach 'has con
tributed to "providing security and predictability to the multilateral trading sys
tem" (Article 3.2, first sentence, DSU)'Y" 

Lennard finds that 'enhancing predictability and certainty of WTO jurispru
deIlCe' should be attributed to the 'AB's reliance on various interpretive maxims 
bind[ing] together international economic law and public international law': 
Under 3.2 DSU last sentence or pacta sunt servanda, according to Lennard, 

[t]he danger would be if the reliance on those maxims [were] to lead Panels and the 
Appellate Body away from the Vienna Convention's, primarily text-based approach 
to create greater uncertainty as to the applicable rules and to risk altering the balance 
of WTO institutions, with the Panels and the AB having a greater 'law-making' role 
than was designed. I? 

Because the AB cannot refuse to rule on sensitive cases, the AB has created a high 
level of discretion for itself and the means to handle cases flexibly. Such case-by
case adjudication, unencumbered by any stare decisis obligation of establishing 
a set of precedents, leads the AB to 'utilise legal doctrines' that are flexible 
enough to adjust to the factual setting and political constellation of the case at 
hand. 'H 

The AB's use of legal doctrines to enhance its own discretion is also evident 
in the field of treaty interpretation, where it has more often than not deviated 

1(, Ehlcrmann, 2()02, p (,1(,. 
17 Lennard, 2002, p 7(,. 
IX McCall Smith, 2003, p 79. 

Towards a WTO-specific Good Faith Interpretation? 265 

from the general rule of interpretation under Article 31 (1) VCL T by introducing 
other elements into the interpretive process-so-called 'maxims' and 'canons' of 
interpretation (see below)-but mainly the principle of effectiveness as dis

cussed below. 
As early as its Japan-Alcohol decision of 1996, the AB introduced the 'prin

ciple of effectiveness' (at res magis valeat quam pereat), which it found to be 
'one of the corollaries of the "general rule of interpretation" of the general rule 

of treaty interpretation'. 
According to Lauterpracht, good faith interpretation means to privilege all 

interpretation which preserves the validity of the treaty (favorem validitatis).19 

The third possibility, which appears to me ... in accordance with goodfaith and com
mon sense, is to interpret the instrument as continuing in validity and as fully applic
able ... to maintain the effectiveness, though not more than that, of the ... 

instrument.2o 

Therefore, it could be argued that should PLE enhance the effectiveness of a 
treaty, it could form part of Article 31(1) VCLT.21 

Following this approach, the Panel in India-Patents could have argued that 
because TRIPS recognises in its Preamble 'the applicability of the basic prin
ciples of GATT' ,22 it is also committed to the principle of equal conditions of 
competition. Thus, giving effectiveness to TRIPS would have entailed its being 
interpreted as protecting the legitimate expectations as to the installation of a 
patent registration system, in order to safeguard the conditions of competition 
between non-Indian nationals and Indian nationals relating to market access. 

THE PRINCIPLE OF EFFECTIVENESS IN 
WTO TREATY INTERPRETATION 

The second constitutive function of (objective) good faith interpretation is to 

enhance the validity of a treaty by applying the principle of effectiveness. 

Foundations 

Effectiveness aims to find the means by which to maximise the results in order 

to fulfil the objectives of a treaty.23 

19 See Kolb, 2000, p 277. 
20 See Admissibility of Hearings of Petitioners by the Committee on South-West Africa, Iq, 

Advisory Opinion of June 1, 1956, Separate Opinion of Judge Sir Hersch Lauterpracht, in 
H Lauterpracht (cd), International Law Reports, 1956, London, 1%0, p (,0. 

21 Sec MLiller, 1971, p 128. 
22 Sec India-Patents, Panel Report, para 7.21. 
23 Walde, 1999, pp 181-2. 
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L'interpretation in favorem validitatis serait, selon certains auteurs, une concretisa
tion de la bonne foi dans I'interpretation. Ces developpements reposent sur la regie de' 
privilegier toute interpretation qui preserve la validite du tl·aite. Elle se rapproche de 
la regie de Peffet utile.24 

Bernhardt finds that, in principle, to favour the interpretive method that con
tributes most effectively to the realisation of the treaty's goal, is a concretisation 
of the VCL T's rule of good faith treaty interpretation. However, modern treaty 
practice, he argues, has replaced the element of good faith with that of effec
tiveness: 

Die Zurlickhaltung del' Praxis bedeutet unzweifelhaft keine Ablehnung del' bona fides 
im Rahmen del' Vertragsauslegung, sie ist vielmehr andel'S Zl1 erkl~iren .... im Laufe 
del' Entwicklung und in del' modernen Praxis haben sich konkrete Auslegungsregeln 
kristallisiert, die-ohne Verleugnung del' Herkunft-eine eigene rechtliche Bedeutung 
erlangt und den Interpreten vom Zwang enthoben haben, in jedem Einzelfall auf das 
allgemeine Gebot del' Beachtung von Treu und Glauben zurlickzugreifen.2-' 

'[I]nherent in the Notion of Good Faith' 

The drafts of the ILC Commissions confirm that the principle of effectiveness 
closely relates to that of good faith interpretation. Deemed 'inherent in the 
notion of good faith?" earlier drafts of the VCL T had codified effectiveness as 
a principle of interpretation in its own right. However, on 14 July 1964 the 
Commission decided to consider 'the principle of effective interpretation ... to 
be implicit in the requirement of good faith'.l? For the VClT drafters the func
tion of good faith interpretation is mainly to realise the rule of effectiveness: 

[I]n so far as the maxim lit res magis valeat qllam pereat reflects a true general rule of 
interpretation, it is embodied in article 27, paragraph 1, which requires that a treaty 
shall be interpreted in good faith (italics in original}.2x 

When a treaty is open to two interpretations one of which does and the other does not 
enable the treaty to have appropriate effects, good faith and the object and purposes 
of the treaty demand that the former interpretation should be adopted. 2" 

like the principles of integration, contemporaneity and actuality, the prin
ciple of effectiveness is one of the major principles Fitzmaurice distilled from 

24 Kolb, 2000, p 277. 
25 Bernhardt, 1%3, p 24. 
2(' YBILC, 1!164, vol1, pp 2XX, accordill~ to'Spccial Rapporteur, Sir Humphrey Waldock. 
27 Ibid, PI' 2XS-!11, Mr Verdross, was illstrumental ill cOllvillcillg the other members of the 

Commission to drop a separate provisioll for effective interpretation. ~ . 
2' Ibid, vol II, I' 21!1. 
2" Ibid, P 21!1. 
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World Court ii'lterpretive practice;30 the principle of effectiveness was subse
quently associated with interpretation made in good faith.3l 

Several drafters had expressed the concern that the principle of effectiveness 
entails teleological interpretation.3l The drafters agreed that giving 'fullest 
weight and effect' as Fitzmaurice has described it, to the 'major principle of 
effectiveness', would lead to extensive treaty interpretations that did not corre
spond to the envisaged aim of the VCl T, namely, of being limited by the object 
and purpose of a treaty, and good faith. 33 The Special Rapporteur clarified that 
'correctly understood, "effective interpretation" may be said to be implied in 
interpretation made in good faith'.34 

ICJ jurisprudence did not relate the concept of effectiveness to the rule of 
good faith treaty interpretation, but relied instead on a 'self-standing' principle 
of effectiveness in the Case Concerning the Territorial Dispute (Libya/Chad) in 
199435 and Maritime Delimitation and Territorial Questions between Qatar 
and Bahrain (Jurisdiction and Admissibility) in 1995.36 

Similarly, the WTO AB in Japan-Alcohol also considered the principle of 
effectiveness as a self-standing fundamental of treaty interpretation, distinct 
from VCLT rules.3? 

In contemporary international law , effectiveness simultaneously 'denotes the 
politically and economically hegemonic powers' ability to impose their regula
tion on actors of the global economy'38 as well as to 'attempt to recover the pos
sibly lost or at least diminished grip of national law over business activities'.39 
The third and most legitimate function of effectiveness has contributed to the 
emergence of the 'youthful subjects of international environmental law , coupled 
with its sibling international human rights law'.40 

The WTO-specific Principle of Effectiveness versus Pacta Sunt Servanda 

For the WTO AB, effectiveness stands as an interpretive principle on its own 
and has nothing to do with good faith interpretation. 

30 Ibid, vol II, pp 55, 60-1. 
31 Ibid, vol I, pp 288, accordin~ to Special Rapporteur, Sir Humphrey Waldock; Lennard, 2002, 

p 58; Cameron and Gray, 2001, p 256. 
32 YBILC, 1964, vol II, p 60. 
33 Ibid, vol I, pp 288-!11. 
34 Ibid, vol II, p 60. 
35 Sec Case Concerning the Territorial Dispute (Libya/Chad), 3 february 1994, p 25, para 51, 

'Any other construction would be contrary to one of the fundamental principles of interpretation of 
treaties c,;nsistcntly uphCld by international jurisprudence, namely that of effectiveness'; see also 
Bernardez, 1!1!1Spp 73!1-41. 

36 Sec Maritime Delimitation and Territorial Questions between Qatar and Bahrain,.J urisdiction 
and Admissibility, IC.! .Jud~ment 15 february 1995, para 41; see also Bernardez, 1998 PI' 740-1. 

37 Japan-Alcohol, p 18, 'fundamental principle of effectiveness in treaty interpretation'. 
38 Walde, 19!1!1, p 179 
39 Ibid, P 172. 
40 Ibid, 1'170. 
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The AB in US-Shrimp concluded that 'effectiveness' called for the te 
'I 'bl rm ex 1au~tl e natural resources' to be interpreted under Article XX(g) GATT 94 
m the light of contemporary concerns and that such an interpretation entailed 
mcluding living natural resources (sea turtles) under the term of 'exhaustible 
natural resources': 

Given the recent acknowledgement by the international community ... to protect liv
lI1g natural resources, ... we believe it is too late in the day to suppose that Article 
XX(g) of the GATT 94 may be read as referring only to the conservation of 
exhaustIble ... natural resources. We hold that, in line with the principle of effective
ness lI1 treaty lI1terpretation, measures to conserve exhaustible natural resources, 
whether lIVing or non-lIVing, may fall within Article XX(g) (emphasis in the text).4! 

The Relation between Effectiveness and Good Faith Interpretation 

Whe~e effectiven~ss expresses the assumption of regulatory responsibility by 
multilateral treaties ~n the face of the diminishing effectiveness of national reg
ulator~ power, turnmg back the clock and interpreting in favour of national 
sovereignty would be contrary to the legitimate expectations of global civil soci
ety, and thus, good faith. 

When effectiveness expresses the values of global civil society and the cross
border concerns of citizens, giving a non-transnational interpretation to treaties 
or ~t least turning a blind eye to global positions would be an interpretati01~ 
aga1l1st good faith, as good faith interpretation is in concreto, and, in accordance 
~Ith the pnnciple of integration, needs to take into account all available 
mformatlon. 

In addition, good fai~h demands that the 'common intentions' of the parties 
b~ ascertamed. Neglectmg the concerns of civil society would be to arbitrarily 
disregard one s~gment of constituents and would result, contrary to good faith 
mterpretatlOn, m an mcomplete apprehension of the 'common intentions'. 
IntentIOnally disregarding information, ie civil society concerns would amount 
to an interpretation in bad faith. ' 

H Lauterpracht notes: 

The principle ut res magis valeat quam pereat does not mean that the maximum of 
effectiveness must be given to an instrument ... ; it means that the maximum of effec
tIveness should be given to it consistently with the intention-the common inten
tIon-of the parties.42 

Walde says: 

If 'effectiveness' is about giving more strength and impact to 'legitimate' public policies 
aimed at correctmg market faIlure, eg internalising the external costs of environmental 

41 US-Shrimp AB Report, para 131. 
42 YBILC, 1964, vol II, P 60, para 27. 
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pollution, ... or where the issue is to create a 'global civil society' under the rule of law, 
then international law aiming at such global policy objectives should be effective.

43 

The only limit to the principles of 'effectiveness' and good faith, is an inter
pretation that leads to overturning the clear meaning. This would constitute 

treaty revision by the adjudicator.44 

'GOOD FAITH INTERPRETATION' OF FUTURE 
DISPUTE SETTLEMENT REPORTS 

This section follows upon the previous discussion of the possibly increased rel
evance of 'good faith interpretation' in the WTO, and attempts to foresee the 
future direction, function and scope of good faith interpretation at the WTO. 

A Prospective Member's Perspective 

A textual interpretation is preferred for 'multi-member' treaties-such as the 
WTO--over subjective intention and reasonable expectations. A textural as 
opposed to teleological interpretation or an interpretation in good faith is pre
ferred because it does not 'greatly disadvantage newly entering and specifically 
developing countries for not having participated in the original negotiations' .45 

Prospective members might not have the same intentions as those that defined 
the original members' negotiations. Moreover, critics of good faith interpreta
tion argue that the original Member States' reasonable expectations might have 
changed over time such that it is impossible to define the point in time that is 
decisive for the legitimate expectations to be binding simultaneously on all the 

members of the multilateral treaty. 
However, evolutionary interpretation is crucial in an era of increased linkages 

between treaties and interconnections between civil society and law.46 Another 
argument in favour of superimposing good faith interpretation over textual 
limitation is that the evolutionary approach is derived from good faith inter
pretation, as long as it respects pacta sunt servanda and is a corollary to 

predictability Y 
WTO members, such as the EC in EC-LAN, have confounded the PLE, even 

with the sum of all individual expectations of all WTO Member States and/or 
with the subjective intentions of the exporting members only (EC in EC-LAN). 
Some members have even mismatched legitimate expectations with subsequent 

practice and/or negotiators' intent (US in ).48 

43 Walde, 1999 p 178. 
44 YBILC, 1966, vol II, p 219. 
4S Lennard, 2002, p 22. 
46 See Marceau, 1999, pp 120-3. 
47 Ibid, P 121 with reference to Sinclair, 1984, p 139; see also Canal-Forgues, 2001, P 16. 
48 See EC-LAN, AB Report, paras 18 (Ee), 37-38 (US), 84 (AB). 
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Developing Country Members 

Member States that are developing countries may find that the orinciple of J 
f . h ... h" t gOOl! 
alt protection IS 111 t ell' Interests. The orinciple of good fal'th . . d' I 

. t ' IS contall1e 111 t 1e 
~hapeau of ArtIcle .XX, where it expresses a measure of control against discrim
lI1atory, trade-restrIctive applicati~n of the exceptions listed in Article XX(a-j). 
As case law has shown, the exceptIOns lIsted in Article XX(a-') G 'TT .. II db' .. J n ale usu-
a y use y II1dustrIalIsed WTO Member States tl1at 11ave lost th '. . ell comparative 
advant.age to developing country WTO Member States because industrialised 
countnes have to comply with stricter domestic environmental, labour and cul
tural standards. The principle of good faith in the Chapeau of Article XX GATT 
p~otects the comparative advantage of developing country against an industri
alrs~d W~O Member State applying a GATT Article XX exception with a pro
tectlOl1Ist II1tent .. Thus, th.e rule of good faith interpretation is used to protect the 
val~es of trade lIberalIzatIon, non-discrimination and ll1ultilateralisll1 against the 
varIOUS exceptIons to free t~ade, for which the WTO Agreements also provide.49 

Unfortunately, the AB 111 US-ShJ'imp did not follow tl d f . I . . 1e goo alt 1 Inter-
pretatl?n of the Chapeau of I\rticle XX, which should have restrained the over-
broad lI~terpretati?n.of the natural resources exemption. The interpretation in 
US-S/~rzmp, was s~mrlar to the one in India-Patents, where the AB, in deference 
to natIOnal sov~relgnty, broadly interpreted the right to environmental protec
tion under the lIst of specIfic exemptions in Article XX(a-j).50 

. For de.:elo~ing c~untries, an overbroad interpretation of the \V'TO excep
tIOns attIlbutll1g prImacy to health, labour, culture and environment over the 
free tr~de values an? trade liberalization obligations-as under the general 
exceptIOns under ArtIcle XX GA TT or Article XIV G "TS ld . 

. . I"\ -wou I un counter 
to. a good faIth lI~terpretation o~ such exceptions. This is because, under good 
faIth, such ex~eptJons may not dIvert or gain primacy over the WTO's core ratio 
as an II1ternatJonal trade organization.51 

Senti fin~s th_at int~rp~'etil~g WTO exceptions too broadly would go against 
~he developll1g cOL~ntnes le~lt!mate expectatJ?ns that in entering into the \V'TO 
. hey w~uld be JOll1!n.g a tlade-based orgal1lsatJon committed to liberalising 
II1ternatlOnal economIc relations without consideration being accorded to non
tra?e concerns. H~we:er, Trachtman retorts that AB practice is characterised 
by blanket subordll1atlon of the trade values incorporated in WTO la t I· 
values'.52 ,w oot1el 

49 C(Scnri, 2005, p 29. 
mA' S'h .' : gall1st, teln crg, p 44, who says that thc 'mcmbcrs of thc All sharc an idcoiogicli )rcdis )0' 

slt~{:n.t~l.a: ~avours ~narkct :,,)clllng,. which may bc cffcctuatcd through judiciallaw-I;lakin'g'. ., 
.. Sec sC.nr:, 20()), p 29, r:'n Abnickcn von dcr WTO als rcincr.Handclsorganisation sei'auch cin 

C~cArTstToss g~hgdcn Twrcn und (,iaubcn. D,c Enrwicklungslandcr warcn in seincm Uncil wcdcr dcm 
, noc cr TO bClgctrcten harr' .'. . I d· C' . I . " _, ,.,'.' ~ , ' ~n Sl~ nlc It Ie ICWISS left gchabt, dass cs sich bci dicscn um 

~cllne ~anj~c1sorganlS~ltIoncn handclr. Es SCI staatspolitisch unrcdlich, nachtriiglich dic Spiclrc"cln 
Zli asten <.. cr armcn Lll1<..kr Zll andcrn'. I:"> 

52 Trachtmann, 20(J4, p 8()1. 
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Full Acceptance of Vienna Rules on the Law of Treaties 

A conservative, textual approach to the VCL T favours the interests of both new 
entrants to the WTO and developing-country members. However, a conserva
tive, textual approach to WTO treaty interpretation does not satisfy the con
cerns of civil society or non-governmental organisations regarding consumer 
protection, sustainable development, fair labour conditions, etc. Nor does the 
focus on the text of the Agreements with a good faith interpretation that is too 
narrowly concentrated on trade liberalization values find acceptance in indus
trialised WTO Member States, whose citizens wish their food to be safer, their 
air cleaner and their environment better protected.53 

One reason why the AB 'neglects' these issues is that it still has 'comparatively 
weak authority'. Thus, by 'religiously repeating' the VCL T standards of inter
pretation, the AB hopes to increase its legitimacy vis-a-vis its members.54 
However, it fails to take into account that a conservative approach to the VCL T 
bars interpretation with evolutionary meaning and restricts the potential impact 
of treaties related to the WTO Agreements under Article 31(3)(c). In other 
words, a strict text-centred interpretation of WTO rules results in the WTO 
neglecting to dialogue with civil society and losing its legitimacy in this respect. 

Thus, the WTO AB is faced with a trade-off between choosing a pioneering 
role in the international arena by increasing its legitimacy with civil society 
through broad and often teleological interpretation of the exceptions in the WTO 
Agreements, or increasing its legitimacy and its legal certainty vis-a.-vis potential 
new members (multilateralism) and developing-country members through adher
ence to textualist interpretation or through embracing good faith interpretation. 
The latter (textualist or good faith interpretation) protects the legitimate expec
tations of the WTO Member States as to trade liberalization obligations. Like the 
ECl, the AB is faced with a two-speed development. Either it can consolidate its 
current acquis among its contemporary members, or it can opt for policy that will 

be attractive to new entrants . 

WTO Institutional Limits 

Institutional approaches to treaty interpretation find that the balance between 
formalism (strict textualism) and good faith interpretation depends upon a 
judiciary'S authority, its degree of specialisation, and whether or not it operates 
under tight time-and information-constraints.55 Scholars find that the 

5.\ Umbricht, 20(n, pp 773-4, 791-2, while the WTO is (still) considered an intergovernmental 
organisation, concerns of civil society may enter its jurisdiction through amicus curiae briefs; 
Howsc, 2000, pp 47-51 and Howse, 20(H, pp 22-8, gcncrally on amici before the WTO. 

54 Cotticr and Ocsch, 2003, p 297. 
55 Scc Sunstcin and Vcrmcnlc, 2002, pp 29, 46-7. 
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em~hasis on te~t is characteristic of international adjudication; deference to 
n~tlO~al sovereignty often prevents international courts from pursuing good 
faith ll1terpretatIon.56 

From an institutional perspective on interI)retatiol1 WTO d' d'-. . ' a JU Icators are 
prevented by tl:e tight time constraints under which they operate from attach-
ll1g value to objective g?od faith. The WTO Panels and the AB cannot research 
the preparatory m~terIal on objective intentions of the parties in disputeY 
Given tha~ ~~O JUrIsprudence does not consider preparatory material too 
closely, thiS Jur~sprudence resembles that of the ECj58 but contrasts with later 
~1993-97) IC] JUrIsprudence, in which trauaux have played an increasingly 
Important role.59 

56 Sec Zollcr 1977 ) 714 'L . '. d . . 
f I

'. d '. ,~...... , a JUrlspru cncc IT1ternatlonalc ... cOllsacrc UtlC interpretation sinon 
orma Iste u mOll1s stnctc, des tcxtcs'. ' 

5~ Arft 17.5 DISU, thc All has 60 days and can rcqucst no morc than 90 days from thc d'Hc of filin" 
notice 0 appca Arts I? 8 a ld I? 9 I .\, I I . '" , . . . . .' . -. ". _., tlC anc s lavc 6 months, cxccptlOnally 9 months,from thc datc 
(f ItscomposltlOl1 and agrcclllg on thc tcrms of rcfercncc; scc Cotticr 1998 PI' 341 ,4,-4 I . 
questIon of tIght tII11c-framcs, dcscribin" thc DSU" t" ,I . "'I'd I', , .' ,.. , on t lC 
th> WTO' .•.• S .," d ... s Ig lt tllllC-SC lC u cs a unlquc Icgal fcaturc' of 

~s S ':Isel e. unstelll an Vcrmculc, 2002, p 29, on institutions and intcrprctation 
. , ,cc r,l ermann, 2002, p 616. . 
59 Scc Bernardcz, 1998, pp 735-48. 
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Good Faith Rules and Procedures of 
WTO Dispute Settlement 

[TJhe DSU also calls for a good faith interpretation of the ... procedural provi
sions ofWTO law, in light of general international law that binds WTO Member 
States. This would include notably the right and obligation of Panels to adopt 
specific rules of procedure on due process etc, as emphasized by the AB on a few 

occasions.1 

T
HIS CHAPTER BEGINS by considering good faith as it applies to the 
settlement of disputes before the WTO dispute settlement body (DSB). 
The 'legalization'2 of the WTO dispute settlement proceedings reflects 

the increasing relevance of procedural issues in the parties' stlbmissions before 
the Panels and the AB. Good faith plays an important role in this process as will 

be shown below. 
This chapter then looks at role of the general principle of law of good faith 

for clarifying the pi'ocedural rights and obligations of the parties to a dispute. In 
this context, it will be considered whether the general principle of law of good 
faith in WTO dispute settlement functions as a self-standing general principle of 
law, or whether its role is to provide a standard for the interpretation of the 
rules and procedures of WTO dispute settlement. 

Throughout this chapter I will distinguish good faith standards that the Panels 
and the AB have introduced to the rules and procedures of dispute settlement 
from the good faith obligations in the Dispute Settlement Understanding (DSU), 
particularly in Articles 3.10 and 4.3 DSU. 

I will consider whether good faith expression is applicable in the 'special or 
additional rules and procedures on dispute settlement contained in the covered 
agreements'3listed in Appendix 2 to the DSU.4 These other rules and procedures 
referred to in Article 1:2 DSU, in combination with Appendix 2 to the DSU, are 

I Marccau, 2002, p 20. 
2 i'auwelyn, 2003b, p 125, 'Lcgalization takcs the form, for cxample, of a dramatic increasc in 

proccdural claims and objcctions raiscd by disputing parties, as well as in thc numbcr of pages spcnt 
by pancls and thc AB on proccdural issucs (cg burden of proof, mandate of thc panel, submission 
of cvidcncc, and participation in thc procccdings)' . 

3 Art 1:2 DSU. 
4 Appcndix 2 to thc DSU. 
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located outside the DSU and spread out among the different covered agree
ments; they are found in the ADA, the CVD, the TRIPS, and sometimes express 
standards of 'due process'. In case of conflict, the leges speciales of the respec
tive covered agreement have primacy over the leges generales of the DSU, pur
suant to Article 1:2 DSU.5 Issues of good faith protection have been cited in 
WTO cases not only in relation to the leges generales of dispute settlement, ie 
the rules and procedures under the DSU, but also with respect to the leges spe
ciales on dispute settlement within the different covered agreements pursuant to 
Article 1:2 DSU in combination with Appendix 2." 

We will then move to the 'pervasive'? or 'organic'~ general principle of law of 
good faith applied to the substantive rules of the covered agreements and good 
faith as the 'fundamental rule of treaty interpretation' (Article 31 (1) VCL T),Y 
and also deal with the duty to resolve disputes in good faith, the appellate stan
dard of review of facts of good faith, as well as the legitimate expectation of a 
precedential value for adopted reports. 

RULES AND PROCEDURES OF DISPUTE SETTLEMENT 

The Dispute Settlement Body (DSB), the WTO's quasi-judicial body, includes 
all WTO Member States under the umbrella of the General Council (Article 
IV:3 WTO (Marrakesh) Agreement), pursuant to the rules and procedures of 
the DSU.IO 

The DSB issues rulings and recommendations (Articles 2, 3.2, 3.4 DSU) in 
cases based upon the findings of Panels (Articles 11, 19). The Panels are the first
level judiciary comprising trade la w experts, who are selected by the DSB on an 
ad hoc basis (Article 6 DSU). At the appellate level, a standing A.B hears Panel 
cases on appeal (Article 17:1 DSU). 

The Panel or AB report, consisting of the findings, rulings and recommenda
tions of the Panel or the AB respectively (Articles 11, 16, 19 DSU), is adopted by 
the DSB unless there is consensus among the WTO Member States not to do so 
(Articles 16:4 Panel reports, Article 17:14 AB reports, DSU).II With the adop
tion of the findings, rulings and recommendations of the Panel or the AB by the 
DSB, the respective report becomes a decision (Article 20 DSU). At this point, 

5 Sec Neumann, 2002, PI' HO-l, who describes the conflict rule in case of a difference between the 
DSU and the special ruies and procedures of dispute settlement contained in different covered a~ree
mcnts. 

6 Ibid. 
7 US-FSC, An Report, para 1(,6; US-Cotton Yam, An Report, para Xl. 
8 US-Japan Hot-rolled Steel, An Report, para 101. 
9 US-Gasoline, An Report, I' 16 and US-Line Pipe Safeguards, An Report, para 244. 

10 Scc, e~ Waincymcr, 2002; Petersmann and Pollock (eds), 2003; Oesch, 2003b; Zimmermann, 
2004, on more recent studies on the WTO DSU"s structure and function. 

11 Sec Marceau, 1999, I' 94. 
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the rulings and recommendations of the Panel or the AB become rulings and rec
ommendations of the DSB (Articles 2, 3.2, 3.4 DSU).12 

The WTO dispute settlement process operates under a two-tier system, 
meaning that appeals regarding Panel cases may be heard by the AB. Its possi
bility for appeal makes the WTO dispute resolution system unique among the 
judicial processes of dispute settlement in general public internationallaw.

l3 

THE TERM 'PROCEDURAL' GOOD FAITH 

Good faith protection is termed 'procedural' when it relates to the settlement of 
disputes under the WTO, whether the rules and procedures of dispute resolu
tion are codified under the WTO DSU, or are set out in the other covered agree
ments, where they express leges speciales of WTO dispute settlement. 

The term procedural good faith protection is used here to distinguish it from 
both substantive and interpretive uses of the general principle of law of good 

. faith and its corrolaries of pacta sunt servanda, PLE and prohibition of abus de 
droit. This term addresses good faith protection relating to the leges generales 
of WTO procedural law as it relates to the DSU, as well as with respect to the 
leges specialis of WTO dispute settlement rules contained in the covered agree
ments. Procedural good faith protection as it is used here is closely related, but 
not equivalent to, WTO due process, as demonstrated inthe following sections 

of this chapter. 
'The procedural rights of parties to a dispute settlement proceeding' were first 

described for WTO law by Bourgeois. 14 Ehlermann further elaborates the 
notion by introducing the phrase 'procedural rights and obligations of WTO 
Member States related to the dispute settlement procedure'. 15 

Another characteristic of good faith protection in WTO dispute settlement, 
hereafter termed WTO procedural good faith, is that it amounts to the only 
comprehensive good faith expression ofWTOlaw. It not only engages the WTO 
Member States (the way substantive and interpretive good faith would do), but 
also binds the Panels as to their standard of review for facts and both the Panels 
and the AB as to the precedential value of adopted reports. 

As it applies to the dispute settlement process, so-called procedural good faith 
is the only expression of good faith codified in a WTO covered agreement, 
specifically, the Understanding on Rules and Procedures Governing the 

12 Scc generally, Ibid. . 
1.l Sce Ihcchus, 2003b, p 9, 'WTO dispute settlcmcnt systcm is as busy as it is bccausc thc WTO 

displltc settlemcnt system is unique. Wc have much to do around our table in G~neva b~causc, 
among all thc intcrnational tribunals in thc world, and, indecd, amon~ all the I11ternatlOl:al ~rI~)ll11als 
in the history of the world, ours is unique in two important ways. Wc havc compulsory JUrisdiction, 
and wc make jud~ments that arc cnforced'. 

14 Sce nour~cois, 1998, p 260. 
15 Eh1crmann, 2003, p 701. 
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Settlement of Disputes, better known by its short title, the Dispute Settlement 
Understanding (DSU) in Annex II of the WTO (Marrakesh) Agreement. 

As the only expression of good faith expressly mentioned in the treaty law of 
the WTO, the challenge is not so much one of knowing whether good faith 
enters WTO jurisdiction as a general principle of law or as a rule of interpreta
tion under the VCL T.16 Rather the question is one of knowing whether or not 
the procedural good faith rules of the WTO are part of the wider corpus of pub
lic internationallaw. 17 

The interest in analysing the role of good faith in the DSU lies in knowing 
whether good faith forms part of the applicable law in WTO dispute settlement 
procedure. If so, the next question is whether good faith, as part of the rules gov
erning the settlement of disputes, takes on the legal status of an obligation or 
rather consists of establishing a standard that guides the conduct of the dispute 
settlement procedure. 

If procedural good faith expressions are obligations binding under the DSU, 
the next question is whether or not such a good faith obligation is binding only 
upon the WTO Member States who are parties to a dispute, or upon WTO 
Member States generally, or even upon the WTO judiciary as represented by the 
Panels and the AB. A further question is whether or not the 'unique characteris
tics' of the WTO DSU are exacerbated by the role of procedural good faith. IS 

The 'unique characteristics' include: 

the binding nature of recommendations and rulings on both parties; 
the compulsory dispute settlement mechanism; 
the technical character of the WTO as an organisation; and 
the possibility for cross-retaliatory sanctions. 

THE PROCEDURAL GOOD FAITH STANDARD OF 'FAIR, PROMPT AND 
EFFECTIVE' DISPUTE RESOLUTION 

The WTO procedure enshrines the rule of law and makes the trading system more 
certain and more predictable. 1" 

Standards and obligations of good faith are necessary if WTO dispute settle
ment procedures are to be used fairly, promptly and effectively. As the AB in the 
US-FSC case found, 'The procedural rules of WTO dispute settlement are 
designed to promote, not the development of litigation techniques, but simply 
the fair, prompt and effective resolution of trade disputes'.2o What this study 

16 See Hu, 2004, I' 144. 
17 See Pauwciyn, 2001, I' 543; ibid, 2003a, I' 460. 
IS See Hu, 20(H, PI' 143, 153-4, 160, 165. 
19 Marceau, 2000, 'The General Legal Principles of the GATT and the WTO', Speech, Libreville 

20()O, Metring of African Trade Ministers, Libreville, Gabon, 13-15 November 2000. 
20 US-FSC, All Report, para 166. 
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calls the procedural good faith standard of 'fair, prompt and effective' dispute 
resolution, gives content to the procedural rules of dispute resolution and codi
fies the rule of law for the WTO. 

The AB first introduced the above-quoted formula in the US-FSC case, and it 
has become the standard illustration of what Article 3.10 refers to as settling 
disputes 'in good faith'. The US-FSC formula also expresses what is meant by 
references to 'due process', 'fairness', 'procedural justice', 'rule of law', and 
other references to good faith principles in the DSU, such as Articles 4.3 and 3.7. 

First, the US-FSC formula illustrates the necessity for a fair dispute settle
ment procedure, or for achieving a 'satisfactory settlement of the matter in 
accordance with the rights and obligations under [the Dispute Settlement] 
Understanding and under the covered agreements'.21 While the rules and proce
dures of the DSU cannot ensure 'a solution mutually acceptable to the parties to 
a dispute and consistent with the covered agreements' (Article 3.7 DSU), they 
shall nevertheless ensure that the process of dispute resolution remains a fair 
one, independent of the substantive fairness of the decisison's result. 

Among the DSU rules and procedures are some that contain due process 
obligations, specifically those which see that DSU rules are applied in a manner 
consistent with the standard of good faith. Those rules, which prescribe that the 
WTO Member States and the Panels apply the rules and procedures of dispute 
resolution fairly, promptly and effectively, because the 'prompt settlement of 
disputes [ ... ] is essential to the effective functioning of the WTO' (Article 3.3 
DSU), express the concern that the dispute settlement system as a whole 'is a 
central element in providing security and predictability to the multilateral trad
ing system' (Article 3.2, first sentence, DSU).22 

Following the frequent references in later cases to the US-FSC's characterisa
tion of the duty to 'engage in [dispute settlement] procedures in good faith in an 
effort to resolve the dispute', this has become a formula. The three adjectives 
'fair, prompt and effective' express the three functions for good faith that the AB 
has identified for WTO dispute settlement and conciliation proceedings. The 
three elements of the US-FSC formula, to which the Panels and the AB have 
been referring since US-FSC in order to illustrate the function of good faith in 
dispute settlement rules and procedures, are discussed below, illustrating the 
different meanings that good faith in DSU proceedings has taken in jurispru
dence about the settlement of disputes in the WTO. 

Fairness, the first element, refers to the relationship between the complaining 
and responding party, but also involves a member's good faith obligations vis
a-vis a Panel, the AB and the DSB. Fairness guarantees that the procedural rights 
in the DSU are not abused, and thus assumes a corrective function. 

Promptness expresses the element of time in dispute resolution, which must 
be read together with US-FSC's reference to 'trade disputes'. The AB explicitly 

21 Art 3.4 DSU; see Art 3.3 DSU: 'maintenance of a proper balance between the rights and the 
obligations of Members'. See also Art 3.7 DSU. 

22 See Pctersmann, 20()3, I' 10. 
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refers to trade, highlighting the urgency of settling disputes quickly in the fast
changing world of global economics. 

Last, but not least, the AB refers to effectiveness, meaning considerations of 
legal order, encompassing the stability, predictability and foreseeability of 
treaty relations. Possibly this function also refers to the relationship between the 
members party to the dispute, who are responsible for the successful dispute 
resolution on the one hand, and, on the other the Panel and/or AB, who are 
ultimately responsible for the successful and orderly settlement of disputes. In 
the context of effectiveness it should be noted that good faith in dispute resolu
tion has been complemented by a reference to 'due process' and/or 'orderly 
procedure'.23 

Fairness 

In relation to the substantive rules in the WTO covered agreements, the prin
ciples of fundamental fairness and due process guard against 'unfair trade' prac
tices. Examples include the protectionist (ab)use of substantive WTO 
rights-specifically dumping prices, subsidies, and other WTO-inconsistent 
import surges-as well as quantitative barriers to trade, such as discriminatory 
practices. As inherent elements of the good faith principle, fundamental fairness 
and due process ensure that the right 'commercial defence' is exercised fairly, 
that is, that the WTO Member States do not abuse the right to exercise a trade 
remedy, such as imposing anti-dumping duties, countervailing measures or 
safeguards.24 

Fundamental fairness and due process not only exist in relation to substantive 
rules of the WTO covered agreements but also apply to WTO procedural 
law, namely to the rules and procedures of dispute settlement, whether such 
provisions are contained in the DSU (leges generales) or in the other covered 
agreements (leges speciales).25 

The object and purpose of procedural fairness are expressed in Article 3.10 
DSU, first sentence, which states that 'requests for conciliation and the use of 
dispute settlement procedures should not be intended or considered as con
tentious acts, [ ... ]'26 and 'that if a dispute arises, all Members will engage in 
these procedures in good faith in an effort to resolve the dispute'. 

The prohibition against abusing the dispute settlement procedures as 'con
tentious acts?7 is contained in a teleological interpretation of the duty to 

23 Mexico-HFCS (Art 21.5), All Report, para 47. 
24 ()'Cunningham and Cribb, 2003, p 155; see also Durling and NicCiy, 2002, p 2, for the term 

'unfair trade'; Vermulst and Graafsma, 2002, pp 19-20, specifically, for the term 'commercial 
defcnce'. 

2S Art 1:2 and Appendix 2 of the DSU refer to the rules and procedures of displlte resolution ollt· 
side the DSU. 

26 Art 3.10 DSU. 
27 Ibid. 
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resolve disputes in good faith under Article 3.10 DSU.28 Article 3.10 DSU also 
clarifies that fairness, as an element of good faith in dispute resolution, relates 
to the process of dispute resolution as opposed to the substantive result of the 

decision. 
The EC-Sardines Panel elaborated on fundamental fairness in proceedings 

before the DSU as being the capacity to defend and complain. The EC-Sardines 
Panel decision moreover demonstrated that there are two ways of ensuring that 
the complaining party respects procedural fairness in dispute resolution when 
filing or withdrawing a notice of appeal, as the following quote from the 

EC-Sardines Panel decision shows: 

[T]here may be situations where the withdrawal of an appeal on condition of refiling 
a new notice, and the filing thereafter of a new notice, could be abusive and disruptive. 
However, in such cases, we would have the right to reject the condition, and also to 

reject any filing of a new notice of appeal, on the grounds either that the Member seek
ing to file such a new notice would not be engaging in dispute settlement proceedings 
in good faith, or that Rule 30(1) of the Working Procedures must not be used to under
mine the fair, prompt, and effective resolution of trade disputes. [T]he rules must be 
interpreted so as to 'ensure that appellate review proceedings do not become an arena 
for unfortunate litigation techniques that frustrate the objectives of the DSU, and that 
developing countries do not have the resources to deal with'.29 

In order to render procedural fairness a binding obligation upon parties to a 
. dispute, the EC-Sardines Panel introduced two ways of engaging a member 
party's responsibility as to the fair use of the dispute settlement procedures. The 
first option is to refer to Article 3.10 DSU, whereas the second comes closer to 

creative jurisprudence by the EC-Sardines Panel. It consists in interpreting Rule 
30(1) of the Panel Working Procedures (Appendix 3 of the DSU) pursuant to the 
procedural good faith standard of 'fair, prompt, and effective resolution of 
trade disputes', which the AB introduced under the US-FSC decision. 

Promptness 

Article 3.3 of the DSU calls for the 'prompt settlement of situations in which a 
member considers that any benefits accruing to it directly or indirectly under the 
covered agreements are being impaired by measures taken by another mem
ber'.30 Article 12:2 DSU illustrates the meaning of the postulate by reference to 

Article 3.3 DSU. 
The Mexico-HFCS (Article 21.5) AB Report found that the element of time 

(promptness) is an obligation of the WTO Member States party to a dispute, 
the obligation being implied in the duty to 'engage in [dispute settlement] 

28 See Petersmann, 2003, p 10. 
29 EC-Sardines, All Report, para 146. 
30 Art 3.3 DSU. 
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procedures in good faith in an effort to resolve the dispute' under Article 3.10 
DSU.31 

The Mexico-HFCS (Article 21.5) AB explained that the duty to resolve dis
putes in good faith functions in combination with the principle of due process 
to oblige the responding Member to bring claimed procedural deficiencies to the 
attention of the complaining member in a 'prompt' manner. 32 To the AB, the 
procedural obligation of a WTO Member State to be prompt in the duty to 
resolve disputes in good faith, is one element of Article 3.10 DSU and is also 
implied in Articles 3.2 and 3.3 DSU, thereby 'reflect[ingJ the importance to the 
multilateral trading system of security, predictability and the prompt settlement 
of disputes'. 33 Article 3.3 DSU is situated under the so-called General Provisions 
of the DSU and thus expresses guiding principles, as opposed to a duty or a bind
ing obligation. 

In addition to the duty of timeliness under Articles 3.10 and 3.3 DSU-and/or 
the US-FSC formula on procedural good faith and due process-Article 12.2 
DSU says that Panel procedures shall not 'unduly delay [ ... J the panel 
process'.34 Consequently, Article 12.2 DSU cannot be used to sanction a 
respo~lding party for abusing its due process rights under the DSU as a litigation 
techl11que to draw out the resolution of the dispute, because it relates to the 
adoption of the Panel Working Procedures in Appendix 3. 

The AB has defined an untimely manner for raising objections as the failure 
of a member to raise objections under Article 16 DSU when it had one or more 
01:1:ortunities to do so. The AB has also introduced the legal consequence for 
faIlll1g to respect the consideration of promptness in the settlement of disputes, 
by statl11g that a Member failing to raise objections even though it had had sev
eral opportunities to do so 'may be deemed to have waived its right to have a 
Panel consider such objections'.3s 

In our view, assuming that Mexico had explicitly raised these issues before 
the Panel, the Panel could reasonably have concluded that Mexico's 'objections' 
were not raised in a timely manner, because as the AB later in the case 
said, 'when a Member wishes to raise an objection in dispute settlement pro
ceedings, it is always incumbent on that Member to do so promptly' (empha
sis added)'y' 

The AB in Mexico-HFCS (Article 21.5) subsumed the duty of timeliness or 
promptness under Article 3.10 DSU, thereby filling in with content the duty to 
resolve disputes in good faith in the WTO DSU. 

We have already said that the principles of good faith and due process 
require: 

-'I Art 3.10 DSU . 
. \2 Mexico-HFCS (Art 21.5), An Rq)ort, para 7'3 anJ fn 45 to para 50. 
. 13 Ibid. 
34 Art 12:2 DSU. 
35 Mexico-HFCS (Art 21.5), An Report, para SO. 
'" Ibid. 

I 
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... that responding Members seasonably and promptly bring claimed procedural 
deficiencies to the attention of the complaining Member, ... The procedural rules of 
WTO dispute settlement are designed to promote, not the development of litigation 
techniques, but simply the fair, prompt and effective resolution of trade disputes 
(emphasis added).·'? 

In its US-Offset Act ('Byrd Amendment') decision, the AB construed a viola
tion based upon the duty of timeliness, upholding the Panel's finding that the US 
had not made its request in a timely manner, because it had let seven months 
pass since the composition of the Panel and two months since the issuance of the 
descriptive part of the Panel report.38 In so-doing, the AB did not cite Article 
3.10 DSU, but instead referred to the standard of fair, prompt and effective 
dispute resolution, which had been introduced earlier in the US-FSC formula. 
In US-Offset Act ('Byrd Amendment') the AB referred to case law in order to 
construe the duty of timeliness in dispute settlement. In particular, the timely 
manner for filing a procedural request was measured according to whether or 
not a member party has used the 'opportunities' for doing so, in reference to 
Mexico - HFCS (Article 21.5).·19 

Effectiveness 

In addition to expressing a duty of promptness in bringing and resolving dis
putes before the WTO Panels and the AB, WTO appellate practice in US-Lamb, 
EC-Sardines, Thailand-Steel and Chile-Agricultural Products, attributes to 
Article 3.3 DSU the function of guaranteeing the effectiveness of the WTO legal 

system overall. 
Article 3.3 DSU maintains that 

prompt settlement of situations in which a Member considers that any benefit accru
ing to it ... are being impaired by measures taken by another Member is essential to 

the effective functioning of the WTO and the maintenance of a proper balance 
between the rights and the obligations of Members (emphasis added).40 

Effectiveness in dispute settlement procedures has been defined in more detail 
in the US-Lamb Safeguards AB Report, where it stands for a prohibition against 
improperly withholding arguments with a view to raising them later. The AB in 

US-Lamb Safeguards said:41 

We wish to emphasize that the discretion that WTO Member States enjoy to argue dis
pute settlement claims in the manner they deem appropriate does not, of course, 
detract from their obligation, under Article 3.10 of the DSU, 'to engage in dispute 

37 Ibid, fn 45 to para SO with references to US-FSC AB Report anJ others . 
38 See US-Offset Act ('Byrd Amendme11t'), AB Report, para 314. 
-'9 US-Offset Act ('Byrd Amendment'), An Report, para 313. 
40 Art 3.3 DSU. 
41 See US-Lamb Safeguards, AB Report of 1 May 2001. 
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settlement procedures "in good faith in an effort to resolve the dispute"'. It follows 
that \X1TO Member States cannot improperly withhold arguments fr0111 competent 
authorities with a view to raising those arguments later before a Panel. In any event 
as a practical matter, we think it unlikely that a Member would do SO."l ' 

Like in the US-Lamb Safeguards decision, the AB in EC-Sardines emphasized 
the elements of effectiveness, legal security aand predictability in order to fill the 
ga~ which the lack of conditional withdrawal creates in WTO procedural law. 
Neither the DSU nor Rule 30 of the Working Procedures contain a provision on 
conditional withdrawal.4.> In the EC-Sardines AB Report, the question was 
whether it is lawful under Article 3.10 DSU to withdraw a Panel request under 
the condition of filing a replacement notice of appeal.44 The EC-Sardines AB 
found the principle of effectiveness as derived from good faith in Article 3.10 
DSU to be the most appropriate interpretive method for filling in the gap. 

In Chile-Agricultural Products, the AB related the element of effectiveness to 
th~ du~y to resolve disputes in good faith by linking effectiveness and good 
faith with due process rights, which are 'inherent in the WTO dispute settlement 
system'.45 

Based on this jurisprudence, it is proposed that the element of effectiveness 
contained in the good faith obligations of Articles 3.10 and 4.3 DSU prohibits an 
~buse of due process rights. As mentioned above, such due process rights apply 
111 ~he context of settling disputes (Panel request must be sufficiently precise,46 
clalll1s m~lst be made explicitly and not implicitly,47 and the filing of replace
n:ent nO~lCes of appeal must be timely and early4H). In addition, due process 
nghts eXist for the leges speciales of dispute settlement rules under other WTO 
Agreements. See for example Article 6 ADA: investigating authorities must dis
clo~e evidence.during investigation to interested parties;49 Article 12 ADA: duty 
to 111form dUrIng final determination;.';o and Article 6.7 A TC: requirement for 
consultations.51 

Article 12.2 DSU expresses what Panel and Appellate Reports understand 
~pecifically by effectiveness in WTO dispute settlement proceedings. Although 
It relates to Panel reports only, Article 12:2 DSU formulates a mandate that 
could equally apply to AB Reports: '[P]rocedures should provide sufficient flexi
bility so as to ensure high-quality [Panel] reports, while not unduly delaying the 

42 US-Lamb Safeguards, An Report, para 115. 
43 See EC-Sardines, An Report, para 140. 
44 Ibid, para 139 and further references in paras 141, 142 and 14(,. 
45 Chile-Agricultural Products, An Report, para 17(,. 
46 See Thailand-Steel, An Report, paras 84-9. 
:: See, eg Chile Agricultural Products, An Report, para 1(,4; EC-Hormones, An Report, paras 

78-9; Braztl-Coconut, Panel Report, p 22. 
48 See EC-Sardines, AI) Report, para 105. 
49 See Thailand-Steel, AI) Report, paras 109, 117. 
50 Ibid, pa ras 110, 117. 
51 See US-Underwear, AI) Report, 1'.15. 
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[Panel] process'.52 The balance of flexibility with high quality and promptness 
is what effectiveness in dispute resolution before the WTO should stand for. 

Bacchus, a former Chairman of the AB, may have had the principle of effec
tiveness in mind when he urged the AB to ensure that the DSU remains an 

efficient tool: 

Members of the WTO [shall] establish a useful, workable, practical, enduring institu
tion that will contribute to the continuing success of the WTO and the WTO dispute 
settlement system, and that will, in time, serve all the people of the world.53 

Similarly, Ehlermann, another former Chairman of the AB, is reported as say-
ing that the goal of the DSU 'from the very start was the establishment of an 
independent, quasi-judicial institution that would serve all the Members of the 
WTO equally and effectively' .54 

Van den Bossche associates the element of effectiveness in dispute settlement 
with the security and predictability that the WTO legal system and dispute set
tlement understanding, in particular, shall bring to international trade relations: 
'While the WTO dispute settlement system is definitely still open to improve
ment, it currently already constitutes an effective and efficient system for the· 
peaceful resolution of disputes. It brings a degree of security and predictability, 
in international trade, to all its Members and their citizens' .55 

Conclusions 

The US-FSC formula of 'fair, prompt and effective' dispute settlement and the 
standard of procedural good faith it propagates embody the procedural guar
antee that the dispute settlement rules and procedures will be used in a funda
mentally fair manner. The due process rights ensured by this US-FSC formula 
of 'fair, prompt and effective', stand for the impartiality of the adjudicative tri
bunal and 'its corollary, the juridical equality between the parties in their capac
ity as litigants'.·S6 Procedural good faith thus expresses 'the principles of 
fundamental fairness and due process that underlie and inform the provisions of 

the DSU'.57 
If procedural good faith standards in dispute settlement are to ensure in con

creto the fair settlement of disputes, they must also guard against the abuse of 
these rights. Therefore the procedural good faith standard of 'fair, prompt and 
effective dispute settlement'58 may function as a prohibition of (procedural) 
abus de droit by condemning ineffective or otherwise unduly prolonged dispute 

52 Art 12.2 DSU. 
53 I)acchus, 2003b, p 8. 
54 CfEhlermann, 2003b, as reported by I)acchus, 2003d, p 7. 
55 Van den Bossche, 2003, p 24. 
56 Gaffney, 1999, p 1179. 
57 Mexico-HFCS (Art 21.5), AB Report, para 107. 
58 US-FSC, An Report, para 1(,(,. 
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setttlement proceedings, which reduce the rules and procedures of the DSU to 
litigation techniques. 

In addition, the good faith standards of fundamental fairness and due process 
apply to the leges speciales of WTO procedural law (see below), namely the 
rules of procedure contained outside the DSU in the different covered agree
ments. Applied to these leges speciales the prohibition against abuse of due 
process rights guards against 'unfair trade', that is the protectionist (ab)use of 
substantive WTO rights, specifically AD/CVD, ASG/ATC safeguards and 
GA TT Article XX exceptions. As to leges speciales, the procedural good faith 
~tandards embodied in the US-FSC formula ensure that these due process rights, 
1I1tended to maintain fair 'commercial defense', are themselves not abused.59 

To sum up, without the duty to solve disputes in good faith, all other good 
faith issues in treaty relations (negotiation, interpretation <lnd implementation) 
would stand no chance of being adjudicated.60 

PROCEDURAL GOOD FAITH OBLIGATIONS OF DISPUTE 
SETTLEMENT'S LEGES GENERALES 

The dispute settlement provisions of the WTO DSU contain two explicit and 
one implicit reference to good faith. The first of the codified procedural good 
faith expressions imposes on all WTO Member States the obligation to engage 
in dispute resolution in good faith: 

Article 3.10 DSU applies once it has been found that bringing a dispute before 
the WTO will be (in the word of Article 4.3 DSU) 'fruitful'. Article 3.10 DSU may 
apply either to conciliation under Article 5 DSU or to adversarial dispute resolu
tion with Panel (Articles 6-16) and appellate (review) proceedings (Article 17). 

The second codified good faith obligation is found in Article 4.3 DSU and 
applies to only those Member States 'to which the request for consultations is 
made', binding them to 'enter into consultations in good faith'. Article 4.3 DSU 
relates only to Panel proceedings, and only to the consultations phase.ol This is 
the most narrowly focused good faith obligation as it relates neither to concili
ation nor to appellate review. 

A third good faith obligation is, according to Panel and appellate juris
prudence, implicitly contained in Article 3.7 DSU. It binds the WTO Member 

59 O'Cunningham and Cribb, 20(H, I' 155; sec also Durling and Nicely, 2002, I' 2, for the term 
'unfair trade'; Vcrmulst and Graafsma, 2002, PI' 19-20, specifically, for the term 'commercial defence'. 

{,() Canada-Aircraft, AB Report, para 1112 (and paras 51-3); the statement was issued as the 
All's preliminary reaction to the argument and counter-arguments raised by the parties in this 
dispute. Brazil's complaint against Canada was that Art 3.]() DSU (the rule of collaboration as Brazil 
termed it in reference to the Panel report in Argentina-Textiles and Apparel) required that once 
Brazil had laid down that its case was supported by prima facie evidence, Canada was under the 
obligation provide the Panel with the relevant documents in its possession. It was then that the All 
responded that the issues raised questions of fundamental and far-reaching consequences for the 
WTO dISpute settlement system. 

(,1 Art 4.3 DSU. 
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States before they even become parties to a dispute. A potential complainant 

must: 

exercise its judgment as to whether action under these procedures would be fruitful 
... [thereby reflecting) a basic principle that Members should have recourse to WTO 
dispute settlement in good faith ... p 

Similar to Article 3.10, the duty to consult in good faith under Article 3.7 DSU 
applies to both conciliatory and adversarial dispute resolution. Procedural.good 
faith obligations exist not only for dispute settlement in WTO law; Article 2 
paragraph 2 UN Charter codifies the duty of states to settle disputes in good 

faith: 

All Members, in order to ensure to all of them the rights and benefits resulting from 
membership, shall fulfill in good faith the obligations assumed by them in accordance 
with the present Charter. 63 

Article 2 of the Charter does not specifically address good faith in judicial pro
ceedings.64ICJ jurisprudence has derived from this universal duty of both 
Members and UN organs, to fulfil the treaty obligations under the UN Charter 
in good faith, the specific obligation to settle disputes in good faith.65 

As the Case Concerning the Aerial Incident of 10 August 1999 (Pakistan v 
India) shows, Article 2 paragraph 2 of the UN Charter might constitute more of 
a binding obligation for the UN Member States than does Article 3.10 DSU for 

WTO Member States: 

The Court's lack of jurisdiction does not relieve States of their obligation to settle their 
disputes by peaceful means. The choice of those means admittedly rests with the par
ties under Article 33 of the United Nations Charter. They are nonetheless under an 
obligation to seek such a settlement, and to do so in good faith in accordance with 
Article 2, paragraph 2, of the Charter (emphasis added)."" 

Secondly, the principle of good faith in the judicial settlement of disputes is 
said to be implicitly contained in the International Criminal Court statute (ICC 
statute) Article 86, which requires states to 'fully [reference to good faith] coop
erate with the Court in the investigation and prosecution of crimes within the 
jurisdiction of the Court'.67 In international criminal judgments, the duty to 
provide information as a specific emanation of the good faith obligation in 
disputes, was concretised in the 1997 Blaskic Subpoena Judgment, where the 

62 Mexico-HFCS (Art 21.5), AB Report, para 73, referring to Art 3.7 DSU. 
63 Art 2.2 UN Charter 
64 Sec Art 2.2 UN Charter; see also MUlier, 1995, pp 89-97 for a discussion of Art 2.2 UN Charter; 

sec also Rosenne, 1989, p 159. 
65 See Case Concerning the Aerial Incident of 10 August 1999 (Pakistan 11 India), .Jurisdiction of 

the Court, para 53. 
6(, Ibid. 
67 Art 86 ICC Statute, of 17 July 1998, ILM 37 (1998), pp 999ff, also available at 

http://www.un.orgllaw/icclstatute/romefra.htm; see also Peters, 2002, pp 131-3, f~)r a cross
comparison of the principle of good faith as a source of States' duty to co-operate speCifically 111 dIS
pute settlement procedures in various treaties. 
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Appeals Chamber of the International Criminal Tribunal for the Former 
Yugoslavia (ICTY) held that 'the degree of bona fide cooperation and assist
ance' is an element the tribunal will take into account 'throughout the whole 
process of scrutinizing the documents'.6x 

In general, public international tribunals are very cautious about acknow
ledging the bad faith of a Member State. 69 As of 2000, there are nine judgments 
of the IC] that express the prohibition against abuse of procedural rights'?o 

Moreover, Article 294 UNCLOS contains a prohibition against the abuse of 
procedural rights within the law of the sea.71 The history of the provision stems 
from the concern about finding an equilibrium between the interests of coastal 
states and those of land-locked states, the land-locked states in particular want
ing to see their rights safeguarded under the Convention. 72 

Article 3.10 DSU: 'Engage in these Procedures in Good Faith ... to Resolve the 
Dispute' 

This section focuses on the 'duty to engage in dispute settlement procedures in 
good faith in an effort to resolve the dispute'.?'> Particular emphasis is placed on 
analysing jurisprudential clarifications of Article 3.10, which the WTO adjudi
cators pursuant to their duty of analysing the 'existing provisions of those agree
ments in accordance with the customary rules of interpretation of public 
international law' (Article 3.2, second sentence, DSU), have only recently begun 
to address. The 1999 Canada-Aircraft AB Report?4 was the first to mention 
Article 3.10 DSU in the context of WTO jurisprudence; the US-FSC in 2000 and 
the US-Lamb Safeguard case in 2002 continued the trend,?"' 

The use of Article 3.10 DSU in WTO jurisprudence has coincided with the 
surge in trade remedy cases, a trend which can be dated back to 2001, when 
party submissions had presumably discovered that Article 3.10 DSU, together 
with the other due process and good faith obligations of the DSU (Articles 4.3 
and 3.7 DSU), provided a new tool for adversarial process. 

68 Case no IT-95-14-T, Prosecutor u Tihomir Blaskic, .Judgmenr of 2') (kwbcr 1')')7, para 6R, 
cited in Peters, 2002, I' 132. 

69 See Zoller, 1977, 141. 
70 See, eg Case Concerning the Aerial Incidenl 10 August 1999 (PakistanI' India), where in para 

30, Pakistan alleges that the reservation valid for Commonwealth is a disguised discrimination that 
amounts aillong other things to a breach of good faith, which is an ~H~l1IllCnt the Court denied; 
Ambaticlos (Greece I' United Kingdom) (1951-1953), I' 2.1; Military and Paramilitary Activities in 
and against Nicaragua (Nicaragua I' United States of America) (I,)S4-1991), para 21; Application of 
the Convenrion on the Prevenrion and Punishmcnr of the Crimc of (;cnocide (Bosnia and 
Herzegouina u Serbia (/nd Montenegro) (1,),)3-prescnr), p .136 and 349; see Kolb, 2000, PI' 640-6, for 
a summary and discllssioll of all cases relating to abuse of judicial process. 

71 See UNCLOS. 
72 See Kolb, 2000, p 639. 
73 Art 3.10 DSU. 
74 See Canada-Aircraft, All Report, para 190. 
7S See US-FSC, AB Rcport, para 166. 
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The GATT 1947 Contracting Parties who negotiated the Uruguay Round 
Agreements did not have to create the wording for such a duty because it already 
existed. A wording identical to Article 3.10 DSU informed Paragraph 9 of the 
Tokyo Round DSU Code of 1979, but that Tokyo Round Code had never been 
used.?6 Thus, during the establishment of the DSU in the Uruguay Round, the 
Contracting Parties established Article 3.10 DSU by simply referring to the 

wording of paragraph 9 Tokyo Round DSU Code. 
The Tokyo Round Understanding Regarding Notification, Consultation, 

Dispute Settlement and Surveillance of 1979 reads: 

9. It is understood that requests for conciliation and the use of the dispute settlement 
procedures of Article XXIII:2 should not be intended or considered as contentious aC.ts 
and that, if disputes arise, all contracting parties will engage in these procedures 1t1 

good faith in an effort to resolve the disputes. 

Article 3.10 DSU represents both treaty law and a general principle of law 
pursuant to the US-FSC, AB Report.?? Hudec, in 2000, warned th~t the obli~a
tion in Article 3.10 DSU to engage in dipsute settlement procedures 111 good faith 
could be abused by larger WTO Member States who could insist that smaller 
Member States had not implemented a Panel's recommendations in good 

faith.7H Article 3.10 DSU says: 

It is understood that requests for conciliation and the use of the dispute settlement pro
cedures should not be intended or considered as contentious acts and that, if a dispute 
arises, all Members will engage in these procedures in good faith in an effort to resolve 
the dispute. It is also understood that complaints and counter-complaints in regard to 
distinct matters should not be linked. 

The WTO judiciary has only relatively recently started to use Article 3.10 
DSU. The AB in Canada-Aircraft (1999) took the lead when it said that Article 
3.10 DSU would 'give teeth' to the rules and procedures for the settlement of dis
putes.?9 Since Canada-Aircraft, references to Article 3.10 DSU have been made 
in almost every case dealing with an issue of dispute settlement procedure. In the 
Mexico-HFCS (Article 21.5) AB Report of 2001, the AB is quoted as having 
'continued its recent trend of citing to the principles of good faith, fundamental 

fairness and due process in its decisions'.8o 
The WTO judiciary'S well-intentioned attempts to strengthen the dispute set

tlement procedures by invoking the good faith obligation under Article 3.10 
DSU have also had some undesirable consequences. Certain WTO Member 
States began to realise that disputes could be prolonged and time gained by 

76 Understanding Regarding Notification, Consultation, Disputc Settlement and Surveillancc, 
28 Novcmber 1979, available at http://www.worldtradelaw.net. Tokyo Round Agrecments, 
Understandings, Dccisions and Declarations. 

77 See US-FSC, AB Report, para 166. 
7R CfHudec, 2000, pIS. 
79 Canada-Aircraft, AB Report, paras 48-53. 
RO CfLcster and Leimer, 2003c, p 14. 
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manipulating the WTO rules and procedures for the settlement of disputes. This 
insight that procedural rights under the DSU may be used as litigation tech
niques went hand-in-hand with the development, by the WTO judiciary, of its 
Article 3.10 DSU jurisprudence. 

Such an adversarial approach to dispute settlement rules proliferates in the 
jurisprudence on trade remedies, notably in cases dealing with anti-dumping 
and Agreement on Subsidies and Countervailing Measures (ASCM).H' Not sur
prisingly, procedural good faith as in the duty to settle disputes fairly, promptly 
and effectively, has thus acted as the ultimate weapon against abuses of (due 
process) rights, mostly in 'trade remedy' cases. 82 

The following listed entries consider how good faith obligations under 
Article 3.10 DSU were used by the AB to counter possible abuses of the rules and 
procedures of WTO dispute settlement: 

Canada-Aircraft (1999): The AB introduced the principle that a member has 
no right (except if there is business confidential information (BCI) at issue) 
to refuse to supply the Panel with information (under Article 13 DSU in com
bination with Article 3.10 DSU), but conversely, the Panel is under an oblig
ation limited only by its standard of review vis-a.-vis domestic authorities, to 
objectively assess the facts under Article 11 DSU. 
US-FSC (2000 appeal): A scenario for using Article 3.10 DSU arose, 
specifically in a situation of venire contra factum proprium, where the defend
ant may not appeal on the basis that the 'statement of available evidence' is 
insufficient under Article 4.2 ASCM Agreement, when it has acted as if it had 
accepted the establishment of the Panel and the preceding consultations. 
US-Lamb Safeguards (2001): The AB construed a third constellation with 
respect to Article 3.10 DSU, namely the prohibition against withholding 
information from investigating authorities. 
Thailand-Steel (2001): A defending party is not entitled to appeal on the 
basis that the statement of available evidence is insufficient for the estab
lishment of a Panel, when it has already been given the opportunity to 
request clarifications. 
Mexico-HFCS (Article 21.5) (2001): The AB found that Article 3.10 imposes 
the obligation to raise objections 'explicitly and timely', that is, not after a 
party has already had the opportunity to speak up, for example in written 
submissions to the Panel. The AB gives three examples of valid objections: 

(i) when no consultations were held; 
(ii) where no indication was given that they were held; and 
(iii) when the defendant neglected to evaluate whether an action would be 

'fruitful'. 

81 Cf.jackson, 1999, p 347. 
82 Jackson anJ Benke, 2003, p 111. 
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EC-Sardines (2002): The AB found with respect to Article 3.10 DSU that 
conditional withdrawals of notices of appeal are DSU-consistent as long as 
they do not violate the Article 3.10 DSU principles. 

Canada-Aircraft Appellate Body Report (1999) 

Canada failed to provide information on the Export Development 
Corporation's financing of the Atlantic Southeast Airlines (ASA) transaction. 
Canada justified its actions by claiming firstly that Brazil had not established a 
prima facie case to establish why Canada's export subsidy on the .airlines tra~s
action was prohibited under Part II of the ASCM. Canada consIdered that ItS 
own claim had already been fruitful before the Panel had requested the informa
tion because, according to Canada, the obligation to provide the Panel with 
information under Article 13(1) DSU vests only after the opposing party has 

established that the claim is valid. 
Secondly, Canada claimed that the information Brazil was requesting was 

business confidential and thus protected under the last sentence of Article 13(1) 
DSU.83 

The AB was not persuaded by Canada's first argument. Under Article 13(1) it 
is the Panel that requests information and decides when it needs which piece of 
information. The Panel may request information before the opposing party has 
established a prima facie case, since a fortiori information may become nece~
sary to enable the opposing party to establish the prima ~aci~ case. M.oreover, If 
a member were to make its duty to provide the Panel WIth ll1formatlOn depen
dent on the opposing party's formulation of a claim, the decision as to wheth~r 
or not a prima facie case is established would erroneously become the responsI
bility of the member and not the Panel. 84 

The AB also rejected Canada's second claim justifying its refusal to cooper
ate with the Panel with BCI, because the AB found it 'curious' that Canada 
asked the AB to adopt the same special procedures for the protection of BCI that 
it had previously characterised as sufficiently inadequate to allow it to refuse to 
provide the Panel with the information sought. 85 

. 

Brazil considered Article 3.10 DSU a binding obligation upon a respondll1g 
party to provide information. With its broad interpretation of Article 13(1~, 
Brazil expanded the right of the Panels to seek information and transformed It 
into a duty of WTO Member States to collaborate with the dispute settlement 
bodies.86 'Brazil had, in its submission before the AB, introduced the "duty of 
collaboration" which it had derived from Article 3.10 DSU as an argument 
against Canada's refusal to provide the requested information'.87 

83 See Canada-Aircraft, AB Report, paras 188, 191-2. 
84 Ibid, paras 192-4. 
85 Ibid, paras 195--6. 
86 Ibid, para 52. 
87 Ibid, paras 48-53. 
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'Article 3.10 DSU "Gave Teeth" to the Member's Duty to Provide the Panel with 
the Information Sought' The AB, it seems 'took inspiration from the Brazilian' 
broad analysis of Article 3.10 DSU, linking Article 3.10 DSU with Article 13(1) 
DSU and thereby engaging in creative jurisprudence by which it derived the 
duty of WTO Members to provide the Panel with information.Bs The AB, with 
Article 3.10 DSU thereby gave teeth to the Member's duty (implied in Article 
13.1 DSU) 'to provide the Panel with the information sought'.s9 

The AB upheld the Paliel's finding that the Canada EDC's debt financing was 
not proven to confer a 'benefit' and therefore fulfilled the necessary criteria of a 
subsidy.90 The AB thus rejected Brazil's appeal, which would have established 
from the information Canada had withheld that the Canadian financing scheme 
for aircraft constituted a subsidy prohibited under the CVD Agreement. 

Evaluation of Canada-Aircraft: Article 3.10 DSU Establishes the Duty of 
Collaboration with the Panel The issue of the Canada-Aircraft case was the 
refusal of a party to a dispute (Canada) to comply with the Panel's request for 
certain information regarding payments made by the Canadian government to 
Canada's aircraft industry under Article 13(1) DSU. 

Canada-Aircraft links the Panel's right to request information under 
Article13(l) DSU with the obligation of the WTO Member States to resolve dis
putes in good faith pursuant to Article 3.10 DSU. Insofar as the AB balances the 
'right of the Panel to seek information' (Article 13(1) DSU) with the WTO 
Member's right to a good faith dispute resolution (Article 3.10 DSU), it ensures 
respect for the content of Article 3.10 DSU, which prohibits WTO Member 
States from 'consider[ingJ "the use of the dispute settlement procedures ... as 
contentious acts" '.91 

The AB in Canada-Aircraft, inspired by Brazil, succeeded in reinforcing the 
object and purpose of Article 3.10 with those of Article 13(1) DSU, thereby 
strengthening, or as the AB put it, 'giving teeth' to this procedural good faith 
obligation: 

We believe also that the duty of a Member party ro a dispute ro comply with a request 
from the Panel ro provide information under Article 13.1 of the DSLJ is but one specific 
manifestation of the broader duties of Members under Article 3.10 of the DSLJ not to 

consider the 'use of the dispute settlement procedures ... as contentious acts', and, 
when a dispute does arise, to '.engage in these procedures in good faith in an effort to 
resolve the dispute'.n 

Even if a member party to a dispute is not legally bound to provide the Panel 
with information, the AB found that a member obstructing the Panel's right to 
seek information under Article 13(1) DSU acts against the right of the members to 

sx Canada-Aircraft, AB Report, paras 4X-S3. 
89 Ibid, para 203. 
9(} See ibid, paras 20S and 1 Xl. 
91 Ibid, para 190. 
92 Ibid. 
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have disputes settled in good faith under Article 3.10 DSU, or the 'fundamental 
right of Members to have disputes arising between them resolved through the sys
tem and proceedings for which they bargained in concluding the DSU' .93 

In adjudicating Canada-Aircraft, the AB may have been influenced by duties 
of cooperation with judicial bodies codified elsewhere in international law. The 
ICSID, referring to disputes between governments and foreign investors, 
specifically qualifies the duty to provide information for conciliation proceed

ings in Rule 23 ICSID,94 

Sanctions By interpreting Article 13(1) DSU in the light and context of Article 
3.10 DSU, the AB created a positive duty of members to collaborate; but it nev
ertheless found that members must not obstruct the Panels' obligation to con
duct an objective assessment of facts (Article 11 DSU) or the Panel's right to seek 
information (Article 13(1) DSU).95 To better enforce its Canada-Aircraft good 
faith in dispute-settlement jurisprudence, the AB bolstered its jurisprudence by 
introducingsanctions to be imposed for acting against the right of a member to 
have disputes resolved in good faith, in particular if the infringement of Article 
3.10 DSU consists in a WTO Member refusing to provide a Panel with the 

information sought. 
From the refusal to co-operate with a Panel under Article 13(1) DSU in com

bination with Article 3.10 DSU, the AB created the Panel's right to draw 
'adverse inferences' against the non-co-operating member party. The AB in 
Canada-Aircraft did this by extending a Panel's right to dra w adverse inferences 
from a member's refusal to cooperate, which exists for actionable subsidies 
under Annex V ASCM Agreement, to the category of prohibited subsidies.96 

The following discussion of the US-Wheat Gluten case will show that 
depending upon whether the Panel was able to conduct an objective assessment 
of facts (Article 11 DSU), a Panel must or may draw such adverse inference 
(obligatory or discretionary),97 The AB in Canada-Aircraft merely stated that 
drawing adverse inferences was neither a 'punishment' nor a 'penalty' for 
Canada's withholding of information:98 

We note, preliminarily, that the 'adverse inference' ... is not appropriately regarded 
as a punitive inference in the sense of a 'punishment' or 'penalty' for Canada's 

9-' Ibid, para 189. 
94 Rule 23 ICSII), Rules of Procedure for Conciliation Proceedings (Conciliation Rules) of 

January 1985, available at http://www.worldbank.org/icsid/basicdodbasicdoc.htm. 'Cooperation 
;,f the Parties (1) The parties shall cooperate in good faith with the Commission and, in particular, 
at its request furnish all relevant documents, information and explanations as well as use the means 
at their disposal to enable the Commission to hear witnesses and experts whom it desires to call. The 
parties shall also facilitate visits to and inquiries at any place connected with the lhspute that the 

Commission desires to undertake'. 
95 See Canada-Aircraft, AB Report, paras 188-90. 
9(, Ibid, para 201. 
97 See Steger, 2001, PI' 819-20. 
98 Canada-Aircraft, AB Report, para 200. 
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withholding of information. It is merely an inference, which in certain circumstances 
could be logically or reasonably derived by a Panel from the facts before it."" 

What the Canada-Aircraft AB did not clarify is whether the refusal to com
ply with the Panel's request for information under Article 13(1) only becomes 
actionable with the consequence of 'adverse inference' if it is combined with 
Article 3.10 DSU, or whether that article simply adds to the seriousness of a 
member's non-compliance under Article 13(1) DSU.tOo 

If Canada had refused to give the information only once, the facts in 
Canada-Aircraft show Article 13(1) DSU would not have been triggered and 
Article 3.10 DSU would therefore not have been automatically breached. In con
trast, when Canada refused 16 times to provide the information, such repetitive 
infringement triggered the Panel's right to draw 'adverse inference'.101 

Steger derives a member's 'duty and an obligation to "respond properly and 
fully" to requests made by Panels for information directly from Article 13.1 of 
the DSU' without implicating Article 3.10 DSU.I02 Steger describes a 'Panel's 
discretionary authority under Article 13(1) DSU', in contrast to the AB in 
Canada-Aircraft, which spoke of the Panel's right to seek information. to.> 

By refusing to categorise Article 13(1) DSU as a right, Steger implies that it 
cannot be violated and thus cannot be invoked by a member, nor maya non
complying member be sanctioned. Steger thus adopts the view that to draw 
adverse inferences from a member's non-compliance with Article 13(1) DSU is 
not a punishment or penalty. 104 

In contrast to Steger, the AB in Canada-Aircraft suggested that the Panels' 
'right to seek information' under Article 13(1) DSU was actionable in and of 
itself. In combination with a members' good faith obligation under Article 3.10 
DSU it is only rendered more effective. Non-compliance under Article 13(1) 

DSU had already become sanctionable when the Panel was unable to establish 
the facts under Article 11 DSU. Thus, it is non-compliance with Article 13(1) 

DSU and not Article 3.10 DSU alone that triggerd the Panel's sanction, which 
was to draw adverse inferences. lOS 

Even more radically, Kuyper views Article 3.10 DSU in and of itself, without 
a nexus to Article 13(1) DSU, to be a sufficient basis for sanctioning a member's 
failure to provide information: 

A refusal to provide ... information is simply a demonstration of bad faith; this in 
itself would be basis enough to justify the drawing of negative inferences; a duty to 

99 Ibid. 
1(1() CfKuyper, 2000, I' 320. 
1(11 See Steger, 2001, I' 819; see also Canada-Aircraft, AB Report, para 48, relating to Canada's 

repeated refusal to provide information. 
1(12 Steger, 2001, referring to Canada-Aircraft, AB Report, para 187. 
103 Compare Steger, 2001, I' 819 with Canada-Aircraft, AB Report, para 188. 
1(14 See Can,/(ia-Aircraft, AB Report, para 200. 
105 Ibid, paras 188, 190. 
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provide information an unnecessary ... step and construed on the basis of that flimsy 
contextual analysis. 106 

In the final analysis, the merit of Canada-Aircraft was that it introduced a 
new obligation under good faith in disputes, which is to prohibit members from 
behaving in a way that renders the Panels' rights ineffective or meaningless. 107 

Another merit of the case is that it introduced a sanction, namely, that a Panel 
under Article 11 DSU in combination with Annex V ASCM can draw adverse 
inferences from a member's refusal to provide information under Article 13(1) 
DSU,108 if the breach of the Panel's right amounts to a violation of Article 3.10 
DSU.109 

Following Canada's refusal to provide the Panel with the information the 
Panel had requested, the Panel was entitled under Article 11 DSU to draw the 
inference that Canada's allegation that its EDC programmes payments were not 
prohibited subsidies, was 'not proven'. However, the AB also said that the right 
to draw adverse inferences has no punitive character. 1 10 

US-FSC Appellate Body Report (2000) 

In US-FSC, the EC had claimed that the US had applied prohibited subsidies 
under Article 3 ASCM Agreement to certain types of tax revenue. The EC 
pointed the AB to Sections 921-27 of the United States Internal Revenue Code 
(IRC) relating to tax breaks. However, the EC failed to layout for the AB why 
it found the tax breaks to constitute prohibited subsidies under Article 4.2 

ASCM. 
Thus the issue on appeal in US-FSC was whether or not, according to Article 

3.10 DSU in combination with the lex specialis of Article 4.2 ASCM, it sufficed 
that the EC simply identified and mentioned the IRC's relevant provisions. The 
question was whether or not the EC should have (and failed to) provide a 'state
ment of available evidence' explaining why the US tax law acts as a system for 
subsidising US industries (which have supported the US government's imposi
tion of anti-dumping tariffs on imports to the US market) and why such a law 
falls under the definition of a prohibited subsidy under Article 4.2 ASCM.lll 

The AB found that since the US had been given the opportunity to raise its 
objections but had kept silent on the issue for an entire year,112 it was not 

106 Kuyper, 2000, PI' 320-J. 
107 See Canada-Aircraft, AB Report, paras 188, 190. 
lOS Ibid, para 20J. 
109 Ibid, paras 197-205. 
110 Canada-Aircraft, AB Report, paras 197-205. 
111 See US-FSC, AB Report, paras 155-7, 161, referring to the Panel report which had rejected 

the US's preliminary ohjection that the claim hy the EC under Art 3 ASCM Agreement should be 
dismissed hecause the request for consultations hy the EC did not include a 'statement of available 
evidence', as required by Art 4.2 of the ASCM Agreement. 

112 See US-FSC, AB Report, para 165. 
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necessary to rule on the issue of the consistency of the Ee's request for consul
tations under Article 4.2 ASCM Agreement. I 13 

Following the Ee's request for consultations (the US and the EC held three 
separate sets of consultations over a period of nearly five months, during which 
the US did not raise any objections) as to the content of the Ee's request for con
sultations under Article 4.2 ASCM Agreemel1t, the US twice had the opportun
ity to raise the objection of an insufficient statement of evidence. I 14 The US 
did not object to what it held to be an insufficient request for consultations dur
ing the DSB meetings when the Ee's request for the establishment of a Panel was 
discussed. I IS The first time the US did object to the request for consultations was 
in the request to the Panel for preliminary findings. I I" 

'Good Faith Compliance' as 'Opportunity to Defend' and to 'Bring Claims of 
Procedural Deficiencies' While the AB did not sanction the US for conduct 
that was in violation of the obligation in Article 3.10 DSU, it nevertheless 
reminded the parties to the dispute that: 

By good faith compliance, complaining Members accord to the responding Members 
the full measure of protection and opportunity to defend, contemplated by the letter 
and spirit of the procedural rules. The same principle of good faith requires that 
responding Members seasonably and promptly bring claimed procedural deficiencies 
to the attention of the complaining Member, and to the DSB or the Panel, so that cor
rections, if needed, can be made to resolve disputes. The procedural rules of WTO dis
pute settlement are designed to promote, not the development of litigation techniques, 
but simply the fair, prompt and effective resolution of trade disputes. 117 

The behaviour of the US was associated here with the 'development of litigation 
techniques', which the AB found to be disallowed by the 'design' of the WTO 
dispute settlement rules. IIH 

Challenged by the claim of the US that the Ee's request for consulations was 
insufficiently precise, the AB found it unnecessary to rule on the question of 
whether the Ee's request for consultations included a 'statement of available 
evidence' that satisfied the requirements of Article 4.2 ASCM,119 because, 
according to the AB, the US had 'acted as if it had accepted both the establish
ment of the Panel, and the consultations preceding such establishment'. 120 The 

113 Ibid, paras 155 and 1()5. Thc Pancl, as opposcd to to thc An, had bascu its refusal to uismiss 
the EC's claim under Art 3 ASCM A~reemcnt on the fact that ncither thc ASCM Agrccmcnt nor thc 
DSU contains a provision that would sanction a failurc to comply with Art 4.2 with dismissal of a 
claim undcr Art 3 ASCM Agreement. 

114 Ibid,para 1()2. ' 
115 Ibid. 
116 Ibid, para 1()3. 
117 Ibid, para I()(). 
liS Ibid, para 1()5. 
119 See ibid, para 165. 
120 Ibid. 
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AB even implied that the invocation by the US of its right to a statement of avail
able evidence was contrary to good faith. 121 

Because the US-FSC case dealt with a procedural rule outside the DSU, a lex 
specialis, namely Article 4.2 ASCM, the US-FSC case is an example of a lex spe
cialis rule of procedure in the WTO. Nonetheless, this procedural lex specialis 
relates to Article 3.10 DSU, as the AB showed in its analysis. Therefore, the 
US-FSC case may also be discussed under the leges generales. 

Good Faith in Disputes Fills Gap in Appellate Standard of Review In US-FSC, 
the AB introduced the concept whereby it outweighs or compensates for the lack 
of a standard of review with respect to facts by the good faith obligations of 
members. AB Reports subsequent to US-FSC further developed the concept of 
substituting with good faith the factual standard of review, which, not least for 
its judicial economy, seems to be a successful way of filling in gaps in the appel
late standard of review. 122 

Evaluation ofUS-FSC, AB Report: Venire Contra Factum Proprium Starting 
with India-Patents (1998) the AB has repeatedly declared that due process and 
fundamental fairness underlie the DSU. Thus since 1998, it has given all parties 
free reign to use and abuse these procedural guarantees, which they had prob
ably started using by 2000 with the US-FSC case. 123 To reinforce the legitimacy 
of permissible limitations to the 'free flow of trade', WTO Member States party 
to a dispute used due process rights against the complaining Member. 124 In 
US-FSC, the AB applied Article 3.10 DSU for the first time, to curb sllch defen
dants' abuse of due process (litigation techniques). 

The US-FSC decision emphasizes that the origins of the duty to settle disputes 
in good faith lie in the general principle of law of good faith. In order to empha
size the similarity between WTO substantive and procedural law, as well as the 
continuity of its jurisprudence, the AB in 2000 reiterated the 'formula' for good 
faith that it had used since US-Shrimp in 1998: 

Article 3.10 of the DSU commits Members of the WTO, if a dispute arises, to engage 
in dispute settlement procedures "in good faith in an effort to resolve the dispute". 
This is another specific manifestation of the principle of good faith which, we have 
pointed out, is at once a general principle of law and a principle of general inter
nationallalV (emphasis added).125 

The set-up of the next case, the Thailand-Steel AB Report, is very similar to 
that of US-FSC. It depicts a claim by the responding party that the defending 

121 See ibid, para 1()6. 
122 See US-Cattail Yam, An Report, para 81. 
123 Sec Illdia-Patellts, AB Report, para 94; Mexico-HFCS (Art 21.5) An Report, para 105; 

Chile-Agricultural Products, An Report, para 17(). 
124 See O'Cunningham and Cribb, 2003, pp 155, 160-70. 
125 US-FSC, An Report, para 16(). 
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party had issued an insufficient Panel request. 126 However, thereupon, the 
responding party conducted itself in a manner that would either negate the 
alleged necessity for the AB to enter into the matter or lead to the outright dis
missal of the claim. Next, the AB reminded both the responding and complain
ing party, in an obiter dictum, of the need to apply the rules of the DSU in good 
faith. The final statement of the obiter dictum suggested that the responding 
party may have abused the WTO procedural rules for litigation techniques and 
thus violated the good faith obligation under Article 3.10 DSU. 

Thailand-Steel Appellate Body Report (2001) 

In Thailand-Steel, the AB was asked by the defendant-Thailand-to consider 
whether Poland's request for a Panel fulfilled the requirements of Article 6.2 
DSU. The complaining party had 'merely repeated the language of an article'. 
However, the defending party had made no attempt to obtain more information 
from the complainant on why it was being accused of violating WTO law. 
Because the defendant (Thailand) had failed to seize the opportunity to request 
further clarification, 127 the AB refused to find that it had been prejudiced by the 
lack of clarity of the Panel request. Although the Panel request was not clear, the 
AB balanced the lack of clarity against Thailand's conduct in not requesting fur
ther clarification, and implied that Thailand might not have acted in good 
faith. 128 The AB concluded that 'Thailand did not feel at that time that it 
required additional clarity with respect to these claims'. To the AB this was 'a 
strong indication that Thailand did not suffer any prejudice on account of any 
lack of clarity in the Panel request'.129 This is the point at which the AB intro
duced Article 3.10 DSU, the duty to 'engage in dispute settlement procedures "in 
good faith in an effort to resolve the dispute"'. 

'Article 3.10 of the DSU Enjoins Members of the WTO to Engage in Dispute 
Settlement Procedures in "Good Faith'" In Thailand-Steel, the AB set 
Thailand's due process right relating to a sufficiently clear Panel request by 

Il{' Recall that in US-FSC the AB had to consider the sufficiency of a statement of available evidence. 
117 The Thailand-Steel decision is almost identical to that in the earlier US-FSC case, where it 

was asked whether the Ee's reference to relevant statutory provisions (Sections ';)21 through ';)27 of 
the United States Internal Revenue Code) fulfilled the requirement for a 'statement of available 
evidence' included in the request for consultations under Art 4.2 ASCM Agreement, US-FSC, AB 
Report, paras 155-7. In its reasoning, the AB drew in an obiter dictum from the commitment of 
WTO Member States under Art 3.10 DSU to 'engage in Idispllte settlementJ procedures in good faith 
in an effort to resolve the displlte'. Thus, the finding on Art 3.]() DSU replaced an investigation 
under Art 4.2 ASCM. The question is whether in Thailand-Steel the AB used a similar argument to 

dismiss the claim of Thailand that Poland's request for establishment of a Panel was insufficient 
under Art 6.2 DSU. The AB in US-FSC had found it unnecessary to rule on this question because 
the 'US had acted as if it had accepted the establishment of the Panel in this displlte, as well as the 
consultations preced ing such esta blishment'. 

11S Thailand-Steel, AB Report, para ';)5. 
129 Ibid. 
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Poland (6.2 DSU) against Thailand's good faith obligation (Article 3.10 DSU) to 
request more material before claiming a prejudice under Article 6.2 DSU: 

In view of the importance of the request for the establishment of a Panel, we encour
age complaining parties to be precise in identifying the legal basis of the complaint. 
We also note that nothing in the DSU prevents a defending party from requesting fur
ther clarification on the claims raised in a Panel request from the complaining party, 
even before the filing of the first written submission. In this regard, we point to Article 
3.10 of the DSU, which enjoins Members of the WTO, if a dispute arises, to engage in 
dispute settlement procedures 'in good faith in an effort to resolve the dispute'. As we 
have previously stated, the procedural rules of WTO dispute settlement are designed 
to promote, not the development of litigation techniques, but simply the fair, prompt 
and effective resolution of trade disputes. 130 

Although the AB found that the Panel had erred in assessing the sufficiency of 
the Panel request under Article 6.2 DSU relating to Articles 2 and 5 ADA, it 
found that Thailand was not prejudiced by the lack of clarity in Poland's Panel 
request. It found Poland to have met the minimum requirements of Article 6.2 
DSU Ul and therefore refused to substantiate Thailand's claim because when 
Thailand had asked the Panel for a preliminary ruling on the sufficiency of 
Poland's Panel request with respect to Articles 5 and 6 of the AD Agreement at 
the time of filing its first written submission, 'it did not do so at that time with 
respect to Articles 2 and 6 ADA'. 

Article 6.2 DSU in combination with Article 3.10 DSU expresses the minimal 
standards for Panel requests. Good faith thus prevents a dispute from lingering 
in the initial, procedural stages. Both the AB and the Panel believe that the good 
faith obligation imposes a limitation on the ability to submit claims of a proced
ural nature when either the complainant or respondant have had the opportu
nity to clarify substantive legal issues. 132 

Evaluation of Thailand-Steel: the Right to Due Process versus the Obligation of 
Good Faith in Dispute Resolution The AB in Thailand-Steel reiterated the 
exact wording of the US-FSC case relating to Article 3.10 DSU. This can be 
explained by the similar set of facts: the complaining party raising procedural 
objections relating to its due process rights U3 while not acting in good faith 
when applying the rules of the DSU. Also, the AB is guided by a concern for con
tinuity and predictability in the development of the WTO legal system. 134 

Both the US-FSC and the Thailand-Steel cases juxtapose the right to due 
process with the obligation to invoke DSU rules in good faith. 135 The AB in 
Thailand-Steel identified due process as the right of 

1]0 Ibid, para 97. 
131 Thailand-Steel, AB Report, paras 9S-{i. 
132 See ibid, para 97; Thailand-Steel, Panel Report, para 7.40. 
1.13 Thailand-Steel, AB Report, para 88; US-FSC, AB Report, para 155. 
1]4 Thailand-Steel, AB Report, para 97 and fn 46 referring directly to para 166 of the US-FSC AB 

Report. 
135 See US-FSC, AB Report, paras 155 and 166. 
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[the] defending party to know what case it has to answer, and what violations have 
been alleged so that it can prepare its defence, as well as the obligation of the C0111-

plaining party to inform those Members of the WTO who intend to participate as 
third parties to be informed of the legal basis of the complaint. 136 

It is possible that good faith functions to ensure that due process rights, which 
lend themselves to litigation, are not abused. Once again, good faith takes on a 
balancing function or, a fortiori, expresses the prohibition against an alJUs de 
droit, relating to due process rights under the DSU, 

US-Lamb Safeguards Appellate Body Report (2001) 

US-Lamb Safeguards introduced a situation of venire contra factum proprium 
similar to that in US-FSC. In US-Lamb Safeguards, Australia and New Zealand 
violated the obligation to engage in dispute settlement in good faith, On the one 
hand they claimed an erroneous application of facts before the AB, while on the 
other hand they withheld certain evidence from the complainant, the US and its 
government trade agency, the United States International Trade Commission 
(USITC),1.17 Australia and New Zealand replied that the Panel had erred in 
applying a standard of review to the USITC that was limited to the facts made 
available by the interested parties, 

The issue before the AB was whether Australia and New Zealand had the 
right to claim that the Panel had misapplied its standard of review. The Panel 
had found a threat of serious injury to the US domestic lamb meat industry, but 
both New Zealand and Australia had purposefully avoided bringing the full 
scope of evidence before the competent authorities, who were in this case, the 
USITC. Thus, the question of procedural good faith in US-Lamb Safeguards 
became one of knowing whether Australia and New Zealand had violated the 
obligation to engage in dispute settlement in good faith, when they first withheld 
evidence from the USITC only to claim later that the Panel had failed to conduct 
a full investigation into the US lTC's evaluation of a threat of injury to US pro
ducers.I3H 

'WTO Member States Cannot Improperly Withhold Arguments from 
Competent Authorities with a View to Raising those Arguments Later before a 
Pane!' While the AB found the US-Lamb Safeguards Panel guilty of narrow
ing down the Panel's standard of review, it nevertheless abstained from sanc
tioning the Panel, because Australia and New Zealand were to blame for 
refusing to submit to the USITC the evidence to which it was entitled, at least 
until the Panel had completed its review: 1.19 

n6 Thailal1d-Steel, AB Report, para gg. 
J.l7 See US-Lamb Safeguards, para 115. 
us Ibid, AB Report, paras 99, 106. 
n9 Ibid, paras 149, 111-13, lIS, 116. 
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As competent authorities themselves are obliged, in some circumstances, to go beyond 
the arguments of the interested parties in reaching their own determinations, so too, 
we believe, Panels are not limited to the arguments submitted by the interested parties 
to the competent authorities in reviewing those determinations in WTO dispute set
tlement (emphasis in the original) .140 

Stopping short of labelling the behaviour of Australia and New Zealand as abus 
de droit (the AB implied that Australia and New Zealand lacked the intention), 
the AB, by implicating Article 3.10 DSU, nevertheless found that Australia and 
New Zealand had purposefully withheld evidence from the USITC in order to 
be able to claim later that the Panel had violated their 'due process right' in a full 
de novo review: 

We wish to emphasize that the discretion that WTO Member States enjoy to argue 
dispute settlement claims in the manner they deem appropriate does not, of COUrse, 
detract from their obligation, under Article 3.10 of the DSU, 'to engage in dispute set
tlement procedures in good faith in an effort to resolve the dispute'. It follows that 
WTO Member States cannot improperly withhold arguments from competent 
authorities with a view to raising those arguments later before a Panel. In any event, 
as a practical matter, we. think it unlikely that a Member would do SO.141 

Australia and New Zealand withheld evidence from the competent authorities, 
in order to later base a claim on the 'application of the standard of review', with 
a view to gaining time and avoiding a ruling on the substance. 142 

Evaluation of US-Lamb Safeguards: Clean Hands Doctrine In US-Lamb 
Safeguards the obligation of WTO Member States to engage in dispute settle
ment proceedings in good faith under Article 3.10 DSU was described not only 
as the corollary duty of Panels to conduct an objective examination of facts 
(similar to the scenario of a Panel's right to collect evidence by seeking informa
tion under Article 13(1) DSU in Canada-Aircraft), but also as the right ofWTO 
Member States to demand that the Panels' standard of review go beyond the evi
dence that WTO Member States have brought before the competent authorities, 
under Article 4(2)(a) ASG. 

The AB said that the US-Lamb Safeguards Panel, should, on its own initia
tive, have looked more carefully at the material that the competent authorities 
had submitted. A duty similar to that of the Panels, the AB found, lay upon the 
competent (national) authorities, who should take on the task of looking 
beyond the factual and legal arguments submitted by the interested parties. 
However, the AB also added that the Members' due process rights vis-a.-vis the 
Panels' standard of review could not go so far as to require a Panel to look into 
evidence that this Member had newly introduced, and which it had not filed 
before the competent authority. 14.1 

14() Ibid, para 114. 
141 US-Lamb Safeguards, para 115. 
142 Ibid, para 110. 
143 Compare US-Lamb Safeguards, AB Report, para 197(d) with para 115. 
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Because it lacked the standard of review to effectively change the outcome of 
this case, the AB introduced the obiter dictum argument of good faith. Because 
investigations as to whether or not a certain mode of conduct violates the duty 
to engage in good faith dispute settlement is a legal, as opposed to factual issue, 
it is only through reference to good faith that the AB became empowered at least 
to judge the behaviour of the governments of Australia and New Zealand, with
out being able to change the outcome of the case. 

The US-Lamb Safeguards has provided guidance for subsequent Panels as to 
their scope for review under Article 4(2) (a) ASG, which had first been circum
scribed in US-Wheat Gluten. The US-Lamb Safeguards case both specifies the 
limits of the Panel's review and describes the extent of the power of factual 
review of national investigating authorities under Article 4(2) (a) ASG in combi
nation with Article 3.10 DSU. 

Article 3.10 DSU as a Standard or an Actionable Right There are two views 
represented in jurisprudence on the issue of whether Article 3.10 DSU is an 
actionable right, ie whether violating the good faith duty can be sanctioned 
under WTO law or whether this Article merely constitutes a standard, which 
neither imposes an obligation nor confers a right to claim a violation of good 
faith, and thus can only be brought as a claim together with a right or obligation 
under the WTO Agreements. 144 

A first view, expressed in the Canada-Aircraft AB Report, apparently con
sidered Article 3.10 DSU as a right that may be the basis of an appeal only when 
combined with Article 13.1 DSU. Under Canada-Aircraft, Article 3.10 DSU 
only becomes a right if it is linked with the Panel's explicit right to seek informa
tion, which implicitly contains the duty of the WTO Member party to provide 
the Panel, if so requested, with information. This is what the AB calls the 
'specific manifestation of the broader duties of Members under Article 3.10 of 
the DSU when a dispute arises, to "engage in these procedures in good faith in 
an effort to resolve the dispute" '.145 Non-compliance with Article 13(1) DSU 
empowers the Panel to draw adverse inferences from the member's refusal to 
cooperate. 

Following the reasoning of Canada-Aircraft one could argue that Article 3.10 
DSU becomes invocable as an enforceable obligation for WTO Member States 
if combined with a WTO provision codifying a more concrete duty for member 
parties than that of the obligation to settle disputes in good faith. 

US-Lamb Safeguards 146 and most recently, EC-Sardines, 147 also spoke of an 
'obligation' to engage in these procedures in good faith in an effort to resolve the 
dispute. 

144 Sec Parlin, 2002. 
145 Canada-Aircraft, AB Report, para 1 ~O. 
146 Sec US-Lamb Safeguards, AB Report, para 115. 
147 EC-Sardines, AB Report, para 140. 
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But there are also indications as to why Article 3.10 DSU is more of a princi
ple than a legal right. One of these is that in all cases involving good faith in dis
putes, Article 3.10 DSU consists of an obiter dictum and is not referred to as the 
principle argument in a dispute over a procedural issue under the WTO DSU. 
Nevertheless, at least in the Canada-Aircraft case, the AB admitted that these 
questions have 'fundamental and far-reaching implications for the entire WTO 
dispute settlement system' .148 

Zoller gives a good explanation as to why claims based on good faith are 
rarely, if ever, substantiated in general public international law. Good faith is 
regarded as a concern of secondary nature to judges when compared to the pre
cepts of legal security and predictability. Convincing a state that it will be able 
to fight for its rights (for example when it is confronted with a claim that it has 
infringed good faith) is more important than protecting the opposing, and usu
ally defending, party against a failure to respect good faith. 149 This argument 
may be equally valid for the WTO, where to date there has been no sign in 
jurisprudence that Article 3.10 DSU is actionable on its own without being 
accompanied by another right or obligation. 

Mexico-HFCS (Article 21.5) Appellate Body Report (2001) 

Mexico-HFCS (Article 21.5) is the follow-up case to the original dispute 
between NAFT A partners Mexico and the US. During the original dispute 
Mexico had alleged before the Panel that the US was selling domestic High 
Fructose Corn Syrup (HFCS) at dumping prices in order to protect itself from 
cheaper imports of HFCS from Mexico. Mexico had thus claimed that its impo
sition of anti-dumping duties on US HFCS was justified under the ADA. 
However Mexico's imposition of the definitive anti-dumping measure on 
imports of HFCS from the US was inconsistent with the requirements of the AD 
Agreement, because Mexico had inadequately considered the impact of dumped 
imports on its domestic industry. Among others, the US held against Mexico 
that Mexico had examined only a part of the domestic industry's production, 
rather than the the industry as a whole, and that this was not consistent with the 
threat of material injury investigation under Articles 3.1, 3.2, 3.4, 3.7 and 3.7(i) 
of the ADA.150 The Panel decision was not appealed. Instead Mexico brought a 

case under Article 21.5 DSU. 
In this follow-up case, known as Mexico-HFCS (Article 21.5), Mexico 

alleged that by 'remaining silent' on the issue of missing consultations as 
to Mexico's redetermination, the Panel had acted inconsistently with 
Articles 12.7,3.4,7.2 and 19 of the DSU.151 Mexico claimed that the Panel's re
determination-which had revised the original resolution imposing the 

148 Canada-Aircraft, AB Report, para 182. 
149 See Zoller, 1~77, p 146. 
15\1 Sec Mexico-HFCS, Panel Report, para 8.2. 
151 Ibid, AB Report, para 35. 
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anti-dumping duties on the US imports-had found it 'appropriate' to keep in 
place the 'final' offsetting duties imposed. 152 Mexico in Mexico-HFCS (Article 
21.5) reaffirmed the Panel's finding in Mexico-HFCS that during the period of 
investigation, the threat of injury as a consequence of discriminatory pricing of 
US HFCS imports into Mexico still persisted. 

Firstly, the AB had to determine whether Mexico had the right to raise objec
tions against the US when, at the DSU meeting, it had not objected to the US 
having missed consultations on Mexico's redetermination. Secondly, the AB 
had to review whether the Panel had the authority to address the re
determination when no prior consultations had been held. 

It may be that Mexico's right to raise objections was limited by its procedural 
good faith obligation, which, under Article 3.10 DSU, would have meant that if 
the issue of missing consultations had not been explicitly or at least promptly 
raised, the Panel had no obligation to consider this on its own motion. 153 

The AB did not find that a lack of consultations beforehand deprives a Panel 
of its authority to adjudicate a dispute. 154 Thus, the AB held that the fact that 
Mexico had filed its objection after the Panel had been established had no con
sequence for the authority of the Panel, but that by filing the objection (that the 
Panel had no authority to adjudicate a dispute when there had not been consul
tations beforehand), Mexico had invalidated its own right to claim that the 
Panel had violated Mexico's rights of due process: 155 

In sum, the 'observations' raised by Mexico were not expressed in a fashion that indi
cated that Mexico was raising an objection to the authority of the Panel. The require
ments of good faith, due process and orderly procedure dictate that objections, 
especially those of such potential significance, should be explicitly raised. Only in this 
way will the Panel, the other party to the dispute, and the third parties, understand 
that a specific objection has been raised, and have an adequate opportunity to address 
and respond to it. In our view, Mexico's objection was not explicitly raised. Thus, in 
making its 'observations', Mexico did not meet this standard. ISO 

'Good Faith, Due Process and Orderly Procedure Dictate that Objections 
Should be Explicitly Raised' Mexico had not complied with the requirement 
emanating from good faith and due process to raise an objection promptly, and 
thus its conduct amounted to 'waiving its right to have a Panel consider such 

objections'.15? The AB said: 

When a Member wishes to raise an objection in dispute settlement proceedings, it is 
always incumbent on that Member to do so promptly. A Member that fails to raise its 
objections in a timely manner, notwithstanding one or more opportunities to do so, 

152 Ibid, para 3. 
153 Ibid, para 21. 
154 Ibid, paras 63 and 64. 
155 Ibid, paras 47, 49, SO, 63, 64, 6S, 7S. 
156 Ibid, para 47. 
157 Ibid, para SO. 
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may be deemed to have waived its right to have a Panel consider such objections 
(emphasis added). 1.>8 

The AB on the one hill1d considered good faith and due process similar objec
tives, as both express the element of promptness; specifically they both require 
that a member file an objection in a timely manner. On the other hand, it was 
the same due process in combination with good faith that limited Mexico's due 
process right (to claim that the Panel failed to consider an objection) by impos
ing a requirement of time (and to a lesser extent, specificity). 

The second issue of good faith in the Mexico-HFCS (Article 21.5) case was 
linked with the obligation in Article 3.7 DSU not to frivolously set in motion the 
procedures contemplated in the DSU. This aspect of the duty-to have recourse 
to WTO dispute settlement in good faith-will be dealt with later in the section 

on Article 3.7 DSU. 

Evaluation of Mexico-HFCS (Article 21.5): the Good Faith Standard of Due 
Process Mexico's failure to comply with the standard of raising objections to 
the Panel, which good faith, due process and orderly procedure require, did not 
entail any adverse consequence for Mexico, notwithstanding that the AB con
sidered the objection as not explicitly raised and thus did not consider the issues 
brought by Mexico on appeal. This means that in Mexico-HFCS (Article 21.5), 
the duty to engage in dispute settlement procedures in good faith is, as the AB 
itself pointed out, a 'standard' as opposed to a right that can potentially be vio
lated and for which sanctions exist. For the Mexico-HFCS (Article 21.5) AB, 
this meant that the duty to resolve disputes in good faith was not an actionable 
one in the sense that a party cannot allege that another party has violated this 
provision, nor can it expect the violator to be sanctioned for its breach: 'The 
requirements of good faith, due process and orderly procedure dictate that 
objections, ... should be explicitly raised. Thus, in making its 'observations', 
Mexico did not meet this standard' (emphasis added), said the AB in 
Mexico-HFCS (Article 21.5).159 

EC-Sardines Appellate Body Report (2002) 

In order to prevent frivolous appeals, the AB in EC-Sardines applied the oblig
ation to engage in dispute settlement proceedings in good faith (Article 3.10 
DSU) to the EC. Peru had questioned the EC's withdrawal of the EC's original 
Notice of Appeal, which the EC had conditioned upon the filing of a new 
notice. 160 

Peru submitted that the EC's withdrawal of its original notice of appeal upon 
the condition of filing a new notice of appeal was 'impermissible' and that 

158 Ibid. 
159 Mexico-HFCS, Panel Report, para 47. 
160 See EC-Sardines, AB Report, para 13S. 
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consequently, the new Notice of Appeal should be 'inadmissible because there 
is no right to appeal twice' .161 

The EC defended its decision not to appeal twice by stating that its reason for 
withdrawing the original notice of appeal was simply to respond to Peru's 
request for additional information. Therefore, the EC claimed, its new notice of 
appeal-filed in a timely manner-was based on the same legal grounds as the 
original notice, so that in the EC's view, Peru did not suffer any prejudice. 162 

It is a fact that Rule 30(1) of the Working Procedures for Appellate Review 
(Working Procedures) accords the appellant a broad right to withdraw an 
appeal at any time. This broad right appears to be 'unfettered on its face' inso
far as there is nothing in the rule to prohibit the attachment of conditions to a 
withdrawal. 163 Even if the AB in EC-Sardines did not prohibit conditional with
drawals outright, it used the threshold of good faith of Article 3.10 DSU to 
ensure that it would neither prevent a conditional withdrawal in a particular 
case from diminishing the right of the appellee or of any other participant in any 
way, nor otherwise obstruct the 'fair, prompt and effective settlement of 
disputes'. Another reason why the AB in EC~Sardines interpreted Rule 30 
narrowly was to limit the right to attach conditions to a withdrawal, which 
may pose the danger of nullifying any effort to resolve the dispute in good 
faith. 1M 

'Appellate Review Proceedings do not Become an Arena for Unfortunate 
Litigation Techniques' The AB in EC-Sardines examined whether the EC, in 
retracting its original notice of appeal only to replace it later with a new one, 
had violated the obligation to 'engage[d] in [dispute settlement] procedures in 
good faith in an effort to resolve the dispute'.165 

The AB concluded that because the EC's withdrawal was intended to remedy 
the allegation of insufficiency raised by Peru rather than disguising a further 
delay of the DSU proceedings, under these circumstances, the conditions under
lying the withdrawal were 'not unreasonable'. 166 

Although any condition attached to the right to file a new notice of appeal is 
unilaterally deciared,167 and although the EC did in fact file a new notice of 
appeal, the AB in EC-Sardines nonetheless shared Peru's concern that with
drawals conditioned upon the refiling of a new notice, and that filing thereafter 

161 Ibid. 
162 Ibid. 
163 Ibid, para 13S, even if in two previous cases, notices of appeal were withdrawn subject to the 

condition that new notices would be filed, these cannot be compared with the case here, because 
the divisions hearing those appeals and the appellees had previous knowledge of, and agreed with, 
the process, see para 13S and fn 31 to para 13S referring to US-FSC, An Report, para 4 and US-Line 
Pipe Safeguards, An Report, para 13. 

164 Sec EC-Sardines, An Report, p 141. 
165 Ibid, para 142. 
166 Ibid, para 144. 
167 Sec ibid, para 146. 
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of a new notice could be 'abusive and disruptive' and create 'immense potential 
for abuse and disorder in appellate review proceedings'. 168 

In such cases, the AB would have the right to reject the condition as well as 
the filing of the new notice of appeal based upon either the duty to resolve dis
putes in good faith as expressly stated in Article 3.10 DSU, or the abuse of Rule 
30(1) of the Working Procedures, which implies a violation of good faith: 

[1]n such cases, we would have the right to reject the condition, and also to reject any 
filing of a new notice of appeal, on the grounds either that the Member seeking to file 
such a new notice would not be engaging in dispute settlement proceedings in good 
faith, or that Rule 30(1) of the Working Procedures must not be used to undermine the 
fair, prompt, and effective resolution of trade disputes. We agree with Peru that the 
rules must be interpreted so as to 'epsure that appellate review proceedings do not 
become an arena for unfortunate litigation techniques that frustrate the objectives of 
the DSU, and that developing countries do not have the resources to deal with'. The 
case before us, however, presents none of these circumstances.169 

The AB added that there may be actions that while not 'abusive practices', 
would be in violation of the DSU, 'compelling the AB to disallow the condi
tional withdrawal as well as the filing of a replacement notice'.170 In this case, 
because the replacement notice of appeal was provided before the submissions 
were filed, this replacement notice had the effect of conditionally withdrawing 
the original notice. 171 

A second charge laid by Peru, was that the AB declared the new Notice of 
Appeal inadmissible because it would accord the EC the right to appeal twice. 172 

But the AB responded that because the conditional withdrawal of the original 
notice of appeal was 'appropriate and effective', the replacement notice did not 
constitute a second appeal. 173 In addition, the replacement notice did not con
tain new or modified grounds of appeal but merely constituted a timely and 
appropriate response to Peru's objections regarding the initial notice. 174 

In response to Peru's third allegation that the AB would create a new proce
dural right not contained in the DSU if it were not to sanction the EC's with
drawal, the AB argued in congruence with its jurisprudence in US-Shrimp, that 
it was giving full meaning to the right of appeal. Moreover, the AB found that 
it had given Peru a full measure of due process to the appellee, because the EC 
had filed in a timely manner and early in the process and Peru had been given 
adequate opportunity to respond and had not demonstrated that it had suf
fered prejudice. 175 

168 Ibid, para 146 with reference in footnote 41 to Peru's appellee's submission, para 45. 
169 EC-Sardines, An Report, para 146 (footnote omitted). 
170 Ibid, para 147, ie where the conditional withdrawal were to take place after the 60-day dead-

line under Art 16.4 of the DSU. 
171 See ibid, para 145. 
172 Ibid, para 148. 
173 Ibid, para 149. 
174 See ibid, paras 149, 150, 151. 
175 Ibid, para 150. 
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Evaluation of EC-Sardines: Prohibition of the Abuse of DSU Rules and 
Procedures The AB in EC-Sardines declared that the right to withdraw a 
notice of appeal is limited by the duty to engage in dispute settlement proceed
ings in good faith, pursuant to Article 3.10 DSU. In addition, the AB used the 
US-FSC formula, its judge-made law, to limit the use of the right to withdraw 
notices of appeal by su bjecting the right to conditions of 'fair, prompt and effec
tive' dispute settlement, and the prohibition of litigation techniques. 176 

The AB agreed with Peru, and listed the acceptable reasons for curbing a too 
expansive exercise of the DSU's procedural rights: 

the risk of undermining the effectiveness of the DSU; 
the aim of securing a positive solution to a disput~; 
the possibility that the development of litigation techniques will be detri
mental to the rights of developing countries at the WTO.177 

The AB in EC-Sardines warned that aggressive use of the DSU's procedural 
rights as opportunities for delaying dispute resolution, poses a threat for devel
oping countries, who would be unable to defend themselves effectively because 
they do not have the means to sustain disputes of long duration. 

Like Peru in the EC-Sardines case, developing countries now have the option 
of using the cost-adapted services of the Advisory Centre and can in addition 
solicit the support of consumer groups, which Peru in EC-Sardines also did. In 

However, as Mengozzi has said, for developing countries 'still more than for 
developed countries, time is money'; and 'for them an expeditious settlement 
can in many instances be vital'.179 

In the EC-Sardines case the AB argued in favour of the EC and against Peru, 
even after hearing Peru's concerns and having voiced its own concern over the 
EC's conduct in dispute settlement. The AB's final argument in support of the 
EC was reminiscent of that of the IC] in the Barcelona Traction case. ISO In its 

176 EC-Sardil1es, AB Rcport, paras 139, 14h. 
In Ibid, para 14h. 
17S See Schaffer ct ai, 2002, PI' 15-1h. 
179 Mengozzi, 1995, 1'122. 
180 In the Case COl1cernil1g the Barcelolla Tractiol1, Light al1d Power Compal1Y Limited (New 

Applicatiol1: 1962) (Belgium I' Spail1), Jl1llgmcnt of 24 July 1%4 (Preliminary Objcctions) Spain had 
invoked estoppel and good faith in thc Barcelona Traction case against Bclgium who had given 
notice of discontinuancc, in order to rcplacc disputc proccdures with dircct negotiations. Spain said 
that, '[O]blige dc declarer formelkmcnt l]U'cst againstirc au principe dc Ia bonnc foi ... toute ten
tative de rcintroduire I'affairc lkV3nt Ia Com intcrnationale dc Justicc, puisl]uC ccttc affaire-cn tant 
que prctendu litigc international-cst definitivcmcnt ct irrevocabkmcnt c1osc'. The Court howcver, 
found that since notices of discontinuance are a procedural and 'neutral' act, the Partics' ignorancc 
must be established in 'attendant circumstances'. In this case, there was no real renunciation nor was 
the discontinuance made in circumstances that 'must preclude further procccdings'.l'vlorc()vcr, the 
Court did not find that Belgium's action had in any way injured Spain and that Belgium had not 
created any legitimate expectations vis-~l-vis Spain, so that in consequence, the claim of good 
faith and estoppel related closely to an abuse of procedure by Belgium was unfounded and 
Belgium was free to submit all the preliminary objections it had invokcd before the original (and 
now retracted) requcst. Case COl1cernil1g the Barcelolla Tractioll, Light al1d Power Compall)' 
Limited (New Applicatioll: 1962) (Belgium u Spail1), ./udgmcnt of 24 ./uly 1964 (Preliminary 

i 
I 

" j 

IL 

Good Faith Rules and Procedures of WTO Dispute Settlement 307 

findings, the AB in EC-Sardines apparently even cited the Barcelona Traction 
case, arguing that a missing prejudice to the defendant, in the end justifies a con
ditional withdrawal of the notice of appeal: 

The replacement Notice was filed in a timely manner and early on in the process, and 
the replacement Notice contained no new or modified grounds of appeal. Also, Peru 
has not demonstrated that it suffered prejudice as a result. Moreover, Peru was given 
an adequate op.portunity to address its concerns about the European Communities' 
actions during the course of the appeal. ISI 

However, the AB neither directly quoted nor referd to Barcelona Traction as the 
source of its finding that when the EC withdrew its original notice of appeal sub
ject to the condition of filing a new one, its unilateral action did not amount to 

an (illegal) litigation technique. 

US-Offset Act ('Byrd Amendment') Appellate Body Report (2003): Good Faith 

as a Standard of Procedural Justice 

The AB in the US-Offset Act ('Byrd Amendment') referred to the US-FSC for
mula of fair, prompt and effective resolution of trade disputes (but not to Article 
3.10 DSU) in support of Article 9.2 DSU, the latter of which codifies the right of 
a member party to obtain separate Panel reports. 182 

The AB in the US-Offset Act ('Byrd Amendment') case referred to Article 9.2 
DSU in order to reject the US grounds of appeal that the Panel had acted beyond 
its margin of discretion under Article 9.2 DSU by not issuing a separate Panel 
report on behalf of the US in the dispute brought by Mexico. ls3 

The Panel found that while it is true that Article 9.2 does not specify a time
frame during which a party to the dispute may apply for a separate Panel report, 
the right to request such a separate Panel report is not, according to the Panel in 
the US-Offset Act ('Byrd Amendment') case, an unqualified right, in the sense 
that a separate report can be requested at any time only if there is a good 

reason. 184 

In this context, the Panel had found that making the request two months after 
the issuance of the descriptive part of the Panel report and more than seven 
months after the composition of the Panel was not timely. 185 

The AB reference to the US-FSC formula is auxiliary only; its first choice was 
Article 3.3 DSU.186 At no point did the AB refer to Article 3.10 DSU or cite case 

Objections), Summary, cited in International Law Reports, vol 4h, E Laurerpracht (cd), London, 
1973, p 4; sce Zoller, 1977, p 145, citing Spanish Note of 5 March 1962 addressed to thc Belgium 
foreign Ministry at the Belgian Embassy in Madrid; sce also Kolb, 2000, p Ml, for a discussion of 

the case. 

lSI EC-Sardil1es, AB Report, para 150. 
182 See US-Offset Act ('Byrd Amel1dment'), AB Report, para 313. 
18.1 Ibid, paras316-17. 
184 Ibid, para 311. 
185 Ibid, para 314. 
186 Ibid, para 311. 
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law referring to the DSU's central procedural good faith obligation. However, 

the AB stated: 

Having made these observations, we note that Article 9.2 must not be read in isolation 
from other provisions of the DSU, and without taking into account the overall object 
and purpose of that Agreement. The overall object and purpose of the DSU is 
expressed in Article 3.3 of that Agreement which provides, relevantly, that the 
'prompt settlement' of disputes is 'essential to the effective functioning of the 

WTO'.'B7 

The AB added: 

Our view is supported by our decision in US-FSC, where we observed that: The pro
cedural rules of WTO dispute settlement are designed to promote ... the fair, prompt 
and effective resolution of trade disputes (emphasis added).188 

The AB not only found that the Panel's decision that the US had requested the 
separate report too late was correct, but also denied the US the chance to pre
vail because, as the appellant requesting the AB to reverse a Panel's ruling on 
matters of procedure, the US failed to demonstrate that it suffered a prejudice 
generated by such legal ruling. IX') 

Conclusions 

Article 3.10 DSU has many facets, which the AB jurisprudence summarised 

above sought to capture: 

Article 3.10 DSU requires a fair exercise of members' procedural rights in 
dispute settlement proceedings, that is due process rights (right to object, 
right to consultations, right to withdraw notice of appeal, right to request 
information). The AB has argued that Article 3.10 DSU, the obligation to 
engage in dispute settlement in good faith, is to express and protect the 'fun
damental right . .. to have disputes arising between them resolved through 
the system and proceedings for which they bargained for in concluding the 
DSU' of the other WTO member party to a dispute. I

')() 

The AB in the EC-Sardines case attributed to this duty to engage in dispute 
settlement in good faith, a specific significance for developing countries, 
which have neither the expertise nor the means to sustain disputes prolonged 
by controversies over procedural issues. 
The Canada-Aircraft AB Report added a measure of protection against 
abus de droit to Article 3.10 DSU, by finding that the good faith obligation 
under Article 3.10 DSU obliges Members not to render a Panel's right or 

1X7 Ibid. 
ISS Ibid, para 313. 
IX9 See ibid, paras 315-16 with further reference to EC-Hormones, AB Report, fn 13R to para 

152. 
190 See Canada-Aircraft, AB Report, para Ig9. 
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obligation meaningless. 1')1 By 'facilitating the effective conduct of the adju
dication', good faith 'provides sufficient fact-gathering opportunities con
cerning a dispute and thereby enables a tribunal to provide a well-reasoned 
and just adjudication of the controversial claims' .192 As such, good faith 
'assists' the adjudicative body in reaching a decision. 193 

- When combined with Article 13(1) DSU, good faith in the settlement of dis
putes, as codified under Article 3.10 DSU, gives Panels the right to seek 
information and to accept only fair withdrawals, while Members have an 
obligation to collaborate with Panels, eg by providing requested informa
tion. 

- Good faith under Article 3.10 DSU not only concerns the individual parties 
to a dispute and/or the Panels, but is moreover a general objective of the DSU, 
'to secure a positive solution to a dispute' (Article 3.7).194 As Gaffney says, 
'Failure to observe procedural justice, ... will adversely affect the perception of 
the legitimacy and fairness of WTO dispute settlement, which could undermine 
the commitment of its Members'. 195 

Good faith under Article 3.10 DSU functions to ensure that such 'procedural 
justice' is observed. It entails ensuring that procedural rights are protected 
against abuse, and specifically that all WTO Member States, especially devel
oping countries, have an equal chance of winning a case before the AB. 
However, there are also those who call upon WTO Member States themselves 
to limit the extent to which they make use of procedural rights as strategies to 
gain time and money on dispute settlement procedures before the WTO. As 
O'Cunningham and Cribb say, there is a call for WTO Member States to 'auto 
limit' the use of due process rights in the profession, because '[t]o the extent that 
the United States is busy defending charges of procedural unfairness, efforts to 
defend more substantive decisions will suffer'. 196 

Article 4.3 DSU: 'Entering into Consultations in Good Faith' 

Having discussed the general duty of WTO Member States to resolve their dis
putes in the DSU under good faith, this section will examine how good faith 
controls the mandatory consulation mechanism at the beginning of any litiga
tion before the WTO. 

Article 4.3 DSU may be considered a sub-function of the more general oblig
ation of Article 3.10 DSU to engage in 'dispute settlement procedures' in good 
faith. The obligation under Article 4.3 DSU sets out a more specific duty than its 

191 Ibid, para lR8. 
192 Gaffney, 1999, p 1185. 
193 Ibid. 
194 Sec EC-Sardines, AB Report, para 139. 
195 Gaffney, 1999, p 1184. 
196 See O'Cunningham anJ Cribb, 2003, p 170. 
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counterparts in Articles 3.7 and 3.10 DSU. Article 4.3 DSU, which pertains to the 
consultation phase of a dispute, says: 

If a request for consultations is made pursuant to a covered agreement, the Member 
to which the request is made shall, unless otherwise mutually agreed, reply to the 
request within 10 days after the date of its receipt and shall enter into consultations in 
good faith within a period of no more than 30 days after the date of receipt of the 
request, with a view to reaching a mutually satisfactory solution. If the Member does 
not respond within 10 days after the date of receipt of the request, or does not enrel; 
into consultations within a period of no more than 30 days, or a period otherwise 
mutually agreed, after the date of receipt of the request, then the Member that 
requested the holding of consultations may proceed directly to request the establish
ment of a Panel. 

Article 4.3 has a more limited scope and addresses only the 'Member to which 
the request [for consultations] is made', unlike Article 3.10, which engages both 
Members involved in conciliation and/or dispute settlement procedures. 

Four Panel reports, not all of which are linked to the Mexico-HFCS case 
complex, contain references to Article 4.3 DSU: EC-Bananas, US-FSC, 
Turkey-Textiles and Brazil-Coconut. 197 Only one, the Mexico-HFCS (Article 
21.5) Panel Report, offered any additional commentary 011 Article 4.3 DSU. 

Davey has argued that the duty of good faith in the procedures before the 
WTO DSU starts with an existing duty of the parties to engage in consultations 
in good faith. Despite this, the author notes that in some cases, such as 
EC-Bananas, it is 'undoubtedly true that consultations were treated as an 
annoying procedural step to be overcome as soon as possible'. However, Davey 
notes that EC-Bananas does 'not demonstrate that the consultation require
ment is undesirable'.198 

Bourgeois, in the light of GATT 47 practice under US-Salmon (AD), 
EC-Audio Cassettes and US-Cement, which held that consultation and concil
iation requirements are still 'mandatory preliminary steps', agrees that entering 
consultations in good faith under Article 4.3 DSU should imply that 'all claims 
be aired at the consultation phase in order to be properly before a Panel'.199 
Thus, good faith under Article 4.3 DSU may either allow a Panel to refuse to 

consider the subject and/or authorise the complainant or respondent to claim a 
Panel's incompetence. 

US-Cement GATT 47 Panel Report (1992) 

Bourgeois argued pre-WTO that the 1992 cement case (US-Cement) referred 
implictly to the duty to conduct consultations in good faith as a procedural 
obligation of the complainant. In US-Cement, the US claimed that Article 15 of 

197 See Research on http://www.worldtradclaw.net with 'Art 4.3 of the DSU' on 15 May 2004. 
19S Davey, 2000, p 291. 
199 Bourgeois, 199X, p 266. 
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the then-Tokyo Round anti-dumping Code mandated that there was a 'hierar
chy' in dispute settlement procedures, whereby consultations were the first step. 
In this context, the US also argued, but without expressly claiming good faith, 
that Article 15 mandated that all claims be brought at the consultations phase. 
Article 15 of the Tokyo Round anti-dumping Code said under paragraph 4 that 
'Parties shall make their best efforts to reach a mutually satisfactory solution 
throughout the period of conciliation'. The US hoped to convince the Panel that 
Mexico could not bring in issues relating to the initiation of the anti-dumping 
investigation and the cumulation of Japanese and Mexican claims before the 
Panel, because it had failed to raise these issues in bilateral consultations.20o 

In US-Cement, the Panel had to answer the question of whether it should con
sider an issue not brought in at the consultations phase, ex officio or only upon 
complaint.20l The Panel, however, found evidence (in the form of a letter from 
the Mexican authorities to the US) that the US had been informed by Mexico 
bilaterally on these issues, before Mexico started multilateral conciliation. 
Thus, Mexico had not violated Article 15 of the anti-dumping Code, and the 
Panel was entitled to look into the issues of initiation and cumulation of anti
dumping claims.202 Since the Panel in US-Cement had found evidence in the 
form of a letter showing that consultations had in fact been held, it considered 
itself disengaged from the responsibility of ruling on the contentious issue. 

Bourgeois argues that the US-Cement Panel decision lay the foundation for 
the following procedural rule: whoever 'does not put a claim on the table at the 
consultation stage' may not 'subsequently raise it before the Panel'.203 To 
Bourgeois, not only does good faith under Article 4.3 DSU bind both the com
plainant and the respondent to refrain from claiming a gap in the case when they 
did not use the consultations phase, it moreover creates a positive obligation for 
all parties to 'put the whole matter, ie all their claims on the table'.204 Bourgeois, 
who situates the duty to engage in consultations in good faith into the context of 
the WTO Member States' procedural rights', says' "Good faith" has to work 
both ways'.205 This, according to Bourgeois, is especially true for disputes 
brought under the ADA, because Article 17.3 ADA not only reiterates that the 
first procedural step in a dispute is consultations but also specifies that these con
sultations shall lead to 'mutually satisfactory resolution of the matter'.206 

Like US-Cement-which dealt with 'best efforts' in consultations under 
Article 15 ADA Code-Mexico-HFCS (Article 21.5) dealt with 'good faith' in 
consultations under Article 4.3 DSU. In both cases, the Panels had to deal with 
delimiting their scope of consideration, as well as the parties' rights as to the 
issues brought by the opposing party before a Panel. While Article 15 paragraph 

200 See US-Cement, Panel Report, para 5.6. 
201 Ibid, panlS 5.12-5.13. 
202 Ibid, para 5.12. 
203 Bourgeois, 1998, p 267 
204 Ibid. 
205 Ibid. 
206 See ibid. 
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4 of the Tokyo Round anti-dumping Code of 1979 uses the term 'best effort' to 
qualify the parties' rights and obligations in the consultations phase, the 
Uruguay Round WTO DSU extends the scope of the consultations requirement 
to all subjects under the WTO umbrella (not just AD) and replaces the relic of 
diplomatic-speak ('best effort') with the legally enforceable instrument of good 
faith.207 

Whether or not jurisprudence on the legal requirements for the consultations 
phase has made any progress since US-Cement, the fact that the negotiators at 
Marrakesh introduced 'good faith' to substitute for 'best efforts', demonstrates 
the increasing confidence in a WTO trading system governed by law as opposed 
to diplomacy. Moreover, the substitution of best efforts with good faith may 
even demonstrate the intention to lay the foundations for procedural rights at 
the WTO. The Tokyo Round negotiators had used good faith only in relation 
to the entire process of dispute settlement without including a specific good faith 
obligation relating to the consultations phase.20~ 

Mexico-HFCS (Article 21.5) Appellate Body Report (2001) 

In the Mexico-HFCS (Article 21.5) case, the AB elaborated on the issue of 
whether consultations are a 'prerequisite'209 or an 'indispensable element'210 for 
initiating a Panel procedure. The language of Article 4.3 DSU denies the neces
sity for consultations before bringing a dispute before the DSB, so the AB in 
Mexico-HFCS (Article 21.5) clarified that because the consultations phase was 
created for the benefit of the respondent, who is confronted with an alleged 
infringement of the WTO Agreements, it is only the respondent who bears the 
responsibility for no consultations having been held.211 

Article 4.3 of the DSU links the responding party's conduct towards consul
tations with the complaining party's right to request the establishment of a 
Panel. When the responding party does not respond to a request for consulta
tions, or declines to enter into consultations, the complaining party may dis
pense with consultations and proceed to request the establishment of a Panel. In 
such a case, the responding party, by its own conduct, relinquishes the potential 
benefits that could be derived from those consultations.212 

2(17 See A~reemcnt on 1m pIc mentation of Art VI of the General A~reemcnt on Tariffs and Trade 
('Tokyo Round Anti-dumpin~ Code') Art 15, para 4, availablc at http://www.worldtradelaw.net 
'Parties shall make their best efforts to reach a mutually satisfactory solution throu~hout the period 
of conciliation'. 

2(18 See Understandin~ Re~ardin~ Notification, Consultation, Dispute Settlement and Surveillance, 
28 November 1979, available at http://www.worldtradebw.nct, Tokyo Round A~reements, 
Understandin~s, Decisions and Declarations, para 9. 

209 Mexico-HFCS (Art 21.5), AB Report, para 58. 
21(l Ibid, para 52. 
211 Sce ibid, paras 58-9. 
212 Ibid, para 59. 
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As with GATT 47 US-Cement, where consultations had in fact been held, 
albeit not on all issues, the first issue in this case was whether the Panel should 
have acted on its own motion, ie considered certain issues without consulta
tions. The second issue was whether or not the Panel had committed a 'fatal 
error' by not addressing the lack of consultations prior to the redetermination 
proceedings between the US and Mexico. The third issue relating to Article 4.3 
DSU was whether the US should be held responsible under 6.2 DSU because it 
had failed to indicate whether consultations had been held before seeking a re
determination.213 

The AB held that Mexico had consented to the consultations phase being left 
out, had simply reduced the issue of consultations to 'observations of a general 
nature', had not asked the Panel whether it had the authority to rule on such 
issues and/or had not asked the Panel to rule on the legal consequences of pro
cedural deficiencies, and finally had expressly declared that it was not com
plaining as to the lack of consultations. Therefore the Panel considered that 
Mexico was not entitled under good faith to raise the issue of lack of consulta
tions before appeal.214 

The AB held that even if either the AB or the Panel had found that Mexico 
had raised these procedural objections, good faith under Article 4.3 DSU would 
still permit a refusal to rule on the issue, given that Mexico had not submitted 
its objections in a timely manner.215 Thereby, the AB evaded ruling on the sub
stance of whether or not the DSU foresees that in cases when no consultations 
have been held, a Panel is required to look into the issues raised before it quasi 
ex officio.216 However, the AB hypothetically held Mexico responsible for not 
submitting its objections relating to the lack of timely consultations under 
Article 3.10 DSU. Interestingly, the AB neither mentioned Article 3.10 DSU 
expressly nor accused Mexico directly of failing by good faith standards; rather 
it simply referred in a footnote to previous case-rulings on good faith under 
Article 3.10 DSU, for instance, US-FSC, paragraph 166.217 

Good Faith in Article 4.3 DSU: Balancing the Respondant's Right to 
Consultations with the Complainant's Right to the Establishment of a Panel 

Article 4.3 DSU imposes a good faith obligation onto the right of the complain
ing party to request the establishment of a Panel. Good faith under Article 4.3 
DSU also balances the right of the responding member to request consultations 
with the right of the complaining member to move the dispute resolution along 
and to request the establishment of a Panel. 

213 Sec Mexico-HFCS (Art 21.5), AB Report, paras 35, 36. 
214 Ibid, paras 38-47. 
215 Ibid, paras 49-50, 58-9. 
216 Ibid, para 35. 
217 Ibid, para 50. 
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Good faith also imposes a limitation on the right of the responding member to 
enter into consultations, prohibiting the abuse of this right as a litigation tech
nique either to gain time or to detract from the substantive issues, as Mexico was 
implicitly accused of doing in Mexico-HFCS (Article 21.5). Article 4.3 DSU thus 
functions in a manner identical to that of Article 3.10 DSU. Even if compared to 
Article 3.10 DSU, entering into consultations in good faith less directly delimits 
members' rights vis-,l-vis Panels (consultations involve Panels less than dispute 
settlement procedures), members' rights may be indirectly affected by a Panels' 
right to refuse to enter into the subject matter when the member has neither raised 
the issue of lack of consultations explicitly nor done so in a timely manner.2lS 

Nonetheless, Article 4.3 DSU, in combination with Article 6.2 DSU, estab
lishes that Panels ai'e not obliged to delay the adjudication of a dispute because 
no consultations have been held.219 Good faith limits a party's right to claim 
that a Panel has exceeded its authority if the Panel adjudicates a dispute estab
lished without prior consultations. Conversely, however, good faith limits the 
Panel's obligations vis-a-vis members' conduct of consultations.22o In addition, 
Article 4.3 DSU does not have to be claimed together with another provision 
such as Article 4.7 or 6.2 DSU to be actionable, as was sometimes the case in the 
context of Article 3.10 DSU.221 Articles 4.7 DSU and 6.2 DSU in Mexico-HFCS 
(Article 21.5) illustrate only that consultations are not a necessary prerequisite 
for a Panel's becoming operational,222 even if they are 'as a general matter ... a 
prerequisite to Panel proceedings'.223 

Bourgeois adds that the good faith obligation of Article 4.3 DSU prohibits the 
complainant from refusing consultations and later claiming before the Panel an 
issue not brought in at the consultations phase; in addition a respondent who 
'does not comment on an issue raised at the consultation stage, [may not] sub
sequently claim that the issue is not properly before the Panel' (emphasis 
added).224 

Article 3.7 DSU: 'Whether Action ... Would Be Fruitful' 

Related to the duty to resolve disputes (Article 3.10) and conduct consultations 
in good faith (Article 4.3 DSU) is the duty to assess whether bringing an action 

2'" Ibid, paras 36, 49. 
219 Ibid; paras 62-70. 
220 Ibid, paras 62-5. 
221 Sec, e!!: EC-Sardines, All Report, para 147 (Art 16.4 DSU); Thailmui-Steel, All Report, para 

% (Art 6.2 DSU). 
222 See Mexico-HFCS (Art 21.5), All Report, paras 61-3. 
2B Ibid, para 5H, confirms that, Oil the basis of previolls practice, cOJ)suiarions arc important as 

a precursor or even a prerequisite to Panel pr()cccdin~s. 
224 llour!!:eois, 1995, I' 267, '''[C[ood faith" has to work both ways. If the complainant does not 

put a claim on the table at the consulation sta!!:e, it should not be permitted to subsequently raise it 
before the panel. Likewise if the respondent docs not comment on an issue raised at the consultatioll 
sta!!:e, it callnot subsequently claim that issue is not properly before the panel'. 
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before the DSU proves 'fruitful' (Article 3.7 DSU). Article 3.7 DSU does not 
mention good faith. Nevertheless, practice has often implied that the act of 
ascertaining whether bringing a dispute is useful or not involves a measure of 
good faith.n ; However, it has also been said that ascertaining the fruitfulness of 
lodging a dispute is to be understood as a duty of WTO Member States who 
must exercise political judgment and seek to negotiate a mutually acceptable 
solution before engaging in the formal dispute settlement procedures.226 Article 
3.7 DSU says: 

Before bringing a case, a Member shall exercise its judgment as to whether action 
under these procedures would be fruitful. The aim of the dispute settlement mechan
ism is to secure a positive solution to a dispute. A solution mutually acceptable to 

the parties to a dispute and consistent with the covered agreements is clearly to be 
preferred. 

EC-Bananas Appellate Body Report (1997) 

In EC-Bananas, the matter of procedural good faith in dispute settlement arose 
as one of the preliminary issues before the AB. The question was whether the US 
had a right or a 'standing' ,227 or in the terminology of the IC], a 'legal interest', 
in bringing a claim under GATT 94. 228 The AB agreed with the Panel that nei
ther Articles 3.3 DSU nor 3.7 DSU, nor any other provisions of the DSU explic
itly require a member to have a 'legal interest' as a precondition for requesting 
a Panel.229 

The Panel had argued that even in the absence of a specific legal interest 
requirement in the DSU, there was no reason for concern that the system might 
become overburdened with cases 'by all against all', because Article 3.7 'obliges 
Members to exercise restraint in bringing cases and the cost of cases is such, 
... that this admonition is likely to be followed'.230 

The AB found both Article XXIII:1 of the GATT 94 and Article 3.7 of the 
DSU relevant to the issue of standing. From the first provision it extracted the 
words '[i]f any Member should consider .. .' and, from the second, which it 
deemed consistent with Article XXIII, it derived the requirement that the action 
should prove 'fruitful':231 

Of special importance for determining the issue of standing, in our view, are the words 
'[ilf any Member should consider .. .'. This provision in Article XXIII is consistent 

225 Mexico-HFCS (Art 21.5), AB Report, para 73; sce also Parlin, 2002; but see Martha, 2001, 
PI' 1035-59. 

226 See Zimmermann, 2004, p 57. 
227 EC-Bananas, All Rcport, para 132 with further references in footnote 65 to the dictionary 

meaning of 'standing'. 
228 Sec ibid, paras 132 and 133 with further references in footnote 66 to IC.I and PCI.I.ludgmenrs 

on 'legal interest'. 
229 See EC-Bananels, All Report, para 132. 
2.10 Ibid, para 7.51. 
2.11 Ibid, paras 134-5. 
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with Article 3.7 of the DSU, which states: Before bringing a case, a Member shall exer
cise its judgment as to whether action under these procedures would be fruitful. ... 
Accordingly, we believe that a Member has broad discretion in deciding whether to 
bring a case against another Member under the DSU. The language of Article XXIII:1 
of the GATT 94 and of Article 3.7 of the DSU suggests, furthermore, that a Member 
is expected to be largely self-regulating in deciding whether any such action would be 
'fruitful'.232 

Thus, the standing of a Member wishing to become a party to the dispute is 
determined by Articles XXIII:1 GATT 94 and 3.7 DSU, and specifically hinges 
upon the term 'fruitful' in the latter provision. Since no other specification offer
ing a more precise definition of 'fruitful' is given in the treaty text, the AB found 
that 'a Member is expected to be largely self-regulating in deciding whether any 
action would be "fruitful" '.2.B 

Thus, in this case the AB declared itself 'satisfied that the US was justified in 
bringing its claims under the GATT 94 in this case'.234 To the AB the argument 
by the US that it is a producer of bananas and has a potential export interest can
not be ignored. Moreover, even from an internal market perspective, the US 
market would be affected by the EC banana regime (ie the term for the EC's reg
ulations on bananas) on world supplies and the world prices of bananas. 
Ironically in the EC-Bananas case, the AB said that effects of the EC's banana 
regimes were global, so that any WTO Member State would be justified in 
finding its request for dispute settlement 'fruitful' and would have the standing 
to bring a claim even if that Member were only an importer of bananas. 235 

Mexico-HFCS (Article 21.5) Appellate Body Report (2001) 

Mexico wanted to know from the AB whether the Panel, who had remained 
silent and had ignored the failure of the US to assess the fruitfulness of bringing 
its dispute with Mexico, had failed to comply with the first sentence of Article 
3.7 DSU. In Mexico-HFCS (Article 21.5) AB Report (2001), the question was 
whether Article 3.7 DSU binds the Panel. More specifically, if both parties have 
conducted a defective evaluation or no evaluation at all regarding the fruitful
ness of the dispute settlement proceedings, does Article 3.7 DSU still oblige the 
Panel to examine the fruitfulness of bringing a case? Would the Panel's silence 
upon the member's lack of action deprive the Panel of its authority to deal with 
and settle a matter? 

Fruitfulness as Prohibition of Frivolous Disputes In Mexico-HFCS (Article 
21.5), the AB addressed the contentious issue of Article 3.7 DSU with two con
siderations: 

232 I bid, pa ras 134--5. 
233 Ibid, para 135. 
234 See EC-Ballallas, AB Report, para 136. 
235 Sec Martha, 2001, p 1039, for a discussion of the case relatin~ to Art 3.7 DSU. 
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- The AB in Mexico-HFCS (Article 21.5) cited its EC-Bananas report, in 
which it stated: 

(a) 'A Member has a broad discretion in deciding whether to bring a case 
against another Member under the DSU'; and 

(b) The 'language of Articles XXIII: 1 GATT 94 and 3.7 DSU suggests; that 
a Member is largely self-regulating in deciding whether any such action 
would be fruitful' .236 

- The only new and supplementary comment the AB offered in Mexico-HFCS 
(Article 21.5) was an elaboration on what is meant by fruitfulness, which is 
described in opposition to frivolous dispute settlement procedures: 

In our view, this sentence reflects a basic principle that Members should have 
recourse to WTO dispute settlement in good faith, and not frivolously set in motion 
the procedures contemplated in the DSU.237 

However, .the AB in Mexico-HFCS (Article 21.5) left unanswered the issue of 
whether Article 3.7 DSU, in the absence of a party's claim of violation, obliges 
either the Panel or the AB to examine ex officio a defect in the sense of absence 
of frivolousness, fruitfulness, or good faith in bringing a case before the DSU. 

Presumed Fruitfulness In addition to firstly establishing the duty of fruitful
ness relating to a dispute and, secondly, deriving the prohibition to bring frivo
lous disputes before the DSB from the duty to settle disputes in good faith 
(Article 3.10 DSU), the AB in its Mexico-HFCS (Article 21.5) Report introduced 
a presumption of fruitfulness under Article 3.7 DSU. The AB translated the 
obligation of WTO Member States to first assess the fruitfulness of a dispute 
under Article 3.7 DSU, into a presumption. As a presumption, Article 3.7 DSU 
considers that whenever a Member submits a request for establishment of a 
Panel, 'such a Member does so in good faith, having duly exercised its judgment 
as to whether recourse to that Panel would be fruitful'.238 

It is by qualifying Article 3.7 DSU as a presumption that the AB introduced 
the principle of good faith in dispute settlement into the obligation of Article 3.7 
DSU first sentence. By considering Article 3.7 DSU a presumption of good faith, 
the AB shifts the burden of proof from the Panel or AB to the responding 
Member, regarding whether the complaining Member submitting a request for 
establishment of a Panel has assessed the fruitfulness of engaging in DSU proce
dures.239 If a Member claims that the Panels' presumption was in error, the AB 
will review the presumption for possible violations of WTO law, which, in turn, 
affect a Panel's authority when the Member has established that an action 

236 Mexico-HFCS (Art 21.5), AB Report, para 73. 
237 Ibid. 
238 See ibid, para 74. 
239 Ibid. 
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would be fruitful. 240 However a Member cannot claim that the Panel breached 
Article 3.7 DSU by not evaluating a Member's exercise of discretion as to the 

fruitfulness of bringing a dispute before the DSB. 

The Standard of Good Faith for Judgment on Bringing a Dispute Since 
Members are 'self-regulating' in assessing whether it is fruitful to start an action 
before the WTO, the AB has not only found that the Panels and the AB must 
presume that Members submit requests for establishment of Panels in good 
faith, but also deduced that Article 3.7 DSU does not even authorise a Panel to 
consider a Member's exercise of judgment.24

! 

One author suggests that in certain situations, the judiciary should not even 
presume that the Member has exercised its judgment in good faith as to whether 

the action is fruitful: 

Any action entailing that a Panel is asked to examine the consistency of a measure with 
an obligation that is not included in one of the covered agreements would not be fruit
fulunder the DSU procedures, and should be dismissed at the outset. The latter situ
ation arises in cases involving other international instruments, such as environmental 
treaties, labor conventions and regional trade arrangements.242 

The AB is not authorised to scrutinise a Member's behaviour as to that 
Member's obligation to exercise judgment relating to the fruitfulness of an 
action. A fortiori a Panel has even less right to do so on its own motion. 243 Thus, 
the Panel's authority is not impaired when the defending Member fails to claim 
the defective judgment of the complaining Member relating to the fruitfulness 

of an action.244 

The Self-regulating Presumption of Good Faith Exempts Panels from 
Investigating on Their own Motion The AB in Mexico-HFCS (Article 21.5) 

stated that if the defendant WTO Member State fails to object to the complain
ing Member State's lack of judgment on the fruitfulness of a dispute, the Panel 
still has no authority to examine fruitfulness of an action.24s The AB stated: 

Given the 'largely self-regulating' nature of the requirement in the first sentence of 
Article 3.7, Panels and the AB must presume, whenever a Member submits a request 
for establishment of a Panel, that such Member does so in good faith, having 
duly exercised its judgment as to whether recourse to that Panel would be 'fruitful'. 
Article 3.7 neither requires nor authorises a Panel to look behind that Member's deci
sion and to question its exercise of judgment. Therefore, the Panel was not obliged to 

consider this issue on its own motion.246 

240 See ibid, para 7.5. 
241 Ibid, para 74. 
242 Martha, 2001, p 1058. 
243 See Mexico-HFCS (Art 21.5), AB Report, para 74. 
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In this decision two points remained undecided: 

- Does the presumption of exercising judgment in good faith pertain only to 
the exercise of judgment or to both the exercise of judgment and the out
come of that judgment? In other words, does the Panel's presumption 
involve asking only whether judgment has been exercised? 
Does the presumption' encompass the question of 'fruitfulness'? 

The question of fruitfulness is addressed before the WTO judiciary at the appel
late level to the extent that if a Panel presumes the fruitfulness of an action the 
AB could find that the Panel had erred in presuming a Members' evaluation of 
the fruitfulness of a dispute.247 

Common Features of Procedural Good Faith Obligations 

The following section discusses firstly the addressees of the procedural good 
faith obligations under Articles 3.10, 4.3 and 3.7 DSU. Secondly, it examines the 

, justiciability of procedural good faith obligations for dispute settlement as 
codified in the above-mentioned provisions. A third question is whether each of 
the three codified procedural good faith provisions is binding upon all WTO 
Member States or only upon those WTO Member States that are parties to a 

dispute. 

Binding on the Complaining Member Only? Article 3.7 DSU pertains to the 
complaining Member only, while Article 3.10 DSU binds all WTO Member 
States obliged under good faith. Article 4.3 DSU as opposed to Article 3.7 D5U, 
is binding upon the responding member only: the 'Member to which the request 
is made'. 24N 

An Actionable 'Basic Principle'? Is it possible to claim the violation of the 
'basic principle' of good faith in the settlement of disputes? Might a WTO 
Member base a claim upon the principle of good faith, when it feels that another 
Member has violated the requirement to proceed in good faith before the WTO 
DSU? Is the implicit reference to good faith under Article 3.7 DSU an actionable 
obligation, imposing the duty upon a Member to evaluate whether or not an 
action would be at all 'fruitful'?249 The AB has stated: 

[IJn our view, [Article 3.7 DSUJ reflects a basic principle that Members should have 
recourse to WTO dispute settlement in good faith, and not frivolously set in motion 
the procedures contemplated in the DSU.250 

247 See ibid para 75. 
248 Art 4.3 DSU. 
249 See Parlin, 2002. 
250 Mexico-HFCS (Art 21.5), AB Report, para 73 (emphasis added). 
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Therefore, Article 3.7 is apparently more of a 'basic principle' than a right or 
obligation for Members.2s1 As to the the issue of whether or not the good faith 
obligation in Article 3.10 DSU confers a 'right' on Member parties to a dispute, 
the Mexico-HFCS (Article 21.5) case took the position that Article 3.10 DSU 
did not express a right, but rather a 'requirement' or a 'standard'.252 

Mexico-HFCS (Article 21.5) AB Report and EC-Bananas AB Report are the 
only cases to date that address the legal nature of Article 3.7 DSU. The single 
most important conclusion we can draw is that Members bringing a case have 
an obligation to exercise judgment as to whether their case will be fruitful. This 
exercise of judgment is controlled by the principle of good faith under Article 
3.10, which applies to Article 3.7 DSU. While on the one hand a Member can be 
sanctioned for exercising its judgment in bad faith, as the India-Autos Panel sug
gested, it is the defending party that has the burden of showing bad faith. 253 For 
Panels on the other hand, there are no sanctions when they remain silent regard
ing the failure of a Member to exercise judgment. This is so because the rights 
of Members to exercise judgment as to the fruitfulness of a dispute under Article 
3.7 DSU do not touch upon the authority of Panels to dispose of a matter. As the 
AB in Mexico-HFCS (Article 21.5) stated, the Members are 'self-regulating' as 

to whether or not to bring an action. 254 

Conclusions 

Procedural good faith obligations as in Articles 3.10, 4.3, as well as those 
implied in Article 3.7 DSU, function to prohibit the abuse of the due process 
rights contained in the DSU and scattered about in the procedural leges spe
cialies of the different WTO Agreements, namely the ASCM and ADA. The 
obligation to resolve disputes in good faith may combine different addressees, 
such as WTO Member States in Article 3.10, the responding member in Article 
4.3, and, to some extent, the Panels in Article 3.7 DSU; but it has a single func
tion as summed up by the US-FSC case: the principle of good faith in dispute 
settlement procedures guarantees that due process rights 'underlying the DSU' 

are not used unfairly. 
The cases brought before the DSU in the late 1990s saw an increase in abuses 

of due process rights, the purpose of which was usually to detract from the sub
stantive problems at issue. As a result, the AB has linked Article 3.10 DSU not 
only with the rights of Members to an effective resolution of the dispute in a 
timely fashion, but also to the Members' obligations vis-i-vis the Panels. Article 
4.3 DSU, the duty to engage in consultations in good faith, aspires to the same 

251 CfUS-Japall Hot-rolled Steel, An Report, where the An rderreJ to both ~O()J faith anJ Jue 

process as 'hasic principles'. 
LiZ Mexico-HFCS (Art 21.5), An Report, para 47. 
25.1 See Illdia-Autos, Panel Report, para 7.141. 
254 Mexico-HFCS (Art 21.5), An Report, para 74. 
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goal, ie the responding Member's due process rights protects it against the estab
lishment of a Panel for the wrong reasons. 255 

Good faith in Articles 3.10 and 4.3 DSU prohibits the abuse of procedural 
rights relating to the settlement of disputes in six ways: 

- A complaint against an insufficient Panel request (Article 6.2 DSU, here in 
combination with Articles 2, 5 ADA) must be preceded by a request for more 
information.256 

The Panels have the authority to settle disputes despite lack of consultations, 
unless the objection is brought explicitly and in a timely manner (4.2 ASCM 
and 4.4. DSU).257 
A conditional withdrawal of a notice of appeal under Rule 30 of the 
Working Procedures is legitimate only if it is fair to the responding party .258 
A lack of consultations cannot be invoked to claim that the Panel is deprived 
of authority to settle the dispute.259 

- A Panel's right remains effective only if Article 3.10 DSU is respected and the 
commitment to achieving a positive solution to a dispute is secured, pur
suant to Article 3.7 DSU, if a Panels' standard of review relating to compe
tent investigation authorities is not rendered meaningless.26o 

Together, the formula created by the AB in US-FSC of a fair, prompt and 
effective dispute settlement and the principle in Article 3.10 DSU encapsulate the 
role and function of the procedural good faith standard and obligations so that 
ultimately 'the use of the dispute settlement procedures should not be intended 
or considered as contentious acts'. 

Thus, it can be said that for the role of good faith in the DSU, the century-old 
traditions and 'synthesizing' force of good faith261 guided the usually 'circum
spect' AB to create a well-balanced WTO procedurallaw.262 

PROCEDURAL GOOD FAITH OBLIGATIONS OF DISPUTE 
SETTLEMENT'S LEGES SPECIALES 

The WTO's procedural good faith obligations under Articles 3.10, 4.3 and 3.7 
DSU apply not only to the rules of settling disputes in the DSU. According to 
Article 1:2 of the DSU in combination with Appendix 2 of the DSU, there exist 
additional rules of procedure in certain WTO covered agreements. These 

255 Sec Mexico-HFCS (Art 21.5), AB Report, para 59. 
256 See Thailalld-Steel, AB Report, paras 95-7. 
257 Sec US-FSC, AB Report, paras 161-6. 
2<S See EC-Sardines, AB Report, para 140. 
259 See Mexico-HFCS (Art 21.5), AB Report, para 64. 
26(} See US-Lamb Safeguards, AB Report, para 115. 
261 Virally, 1990, p 204, who likens general principles of law to 'synthesizing traJitions rather 

than to innovarive instruments of the law'. 
262 Eh Icrmann, 2002, p 606. 
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so-called 'Special and Additional Rules and Procedures', which are outside the 
DSU but part of certain WTO Agreements, such as the TRIPS, the GATS and 
the GATT covered agreements, are summarised in Appendix 2 of the DSU.26J 
The good faith obligations of the DSU also apply to these leges speciales of 

WTO procedural law. 
This section distinguishes the application of procedural good faith obliga

tions to special rules of dispute settlement, situated outside the DSU, the leges 
speciales, from the good faith obligations applicable to the procedural rules of 
the DSU, the leges generales. 

The codified, express, procedural good faith obligations under the DSU con
trol the exercise of 'procedllral' (also called 'due process') rights. Other, non
DSU procedural rights in the WTO Agreements are in Articles 17 ADA, 30 
ASCM, 11 SPS, 14 TBT.264 Furthermore, there are other such 'procedural rights' 
in the WTO Agreements that do not relate to dispute resolution, namely Article 
6.2 ADA (opportunity to be heard in anti-dumping investigations), Article 6.5 
ADA (right to protect BCI), Article 12 ASCM ( the right to reply in CVD inves
tigation), and Article 23 ASCM (the right to a judicial review of administrative 
decisions at the domestic level). 

A question worth asking is whether Articles 3.10 and 4.10 DSU apply to these 
extra-DSU procedural guarantees, which are often due process rights. One 
answer would be that the single package approach of the WTO leads to the 
effect that DSU rules govern all agreements. This argumentation would 
justify an expansive interpretation of Articles 3.10 and 4.3 DSU to include non
DSU procedural rights and obligations. A counter-argument would be that the 
clear meaning of Articles 3.10 and 4.3 shows that they apply to the procedural 
rules of the DSU only (leges generales). 

The AB finds that good faith under Article 3.10 DSU 'raisers] a number of 
questions with fundamental and far-reaching implications for the entire WTO 
dispute settlement'.265 Indeed by using good faith to limit the exercise of due 
process rights, the AB has developed WTO procedural law. However, it may 
have contributed to more than that, since the rules it has derived from DSU 
provisions may also promote the development of international procedural law, 
for which 'no accepted doctrine of procedural principles' exists as of today.266 

The other substantive functions of good faith, such as pacta sunt servanda 
and the prohibition of abus de droit, are, with the exception of the WTO
specific principle of PLE, generally and directly applicable sources of inter
national law and apply to the entire WTO jurisdiction. In contrast, the 
litigation-specific substantive good faith obligations of the DSU control only 

263 Art 1:2 DSU and Appendix 2 to the DSU. 
264 CfEhlcrmann, 2003, p 700-1, who uses the distinction between substantive and procedural 

rights and obligations; see also Marceau, 2002, l' 20. 
265 Canada-Aircraft, AB Report, para IX2. 
266 Gaffney, 1999, p 1179; see Ehlcrmann, 20(H, PI' 69X, 701, for the development of WTO pro-

cedurallaw. 
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the law and practice of settling disputes. Depending on the interpretation given, 
the good faith obligations of the DSU may even extend to the procedural rights 
and obligations outside the DSU, the so-called procedural leges speciales. 

In US-Hot-rolled Steel, the procedural obligation of the interested party to 
provide evidence to the anti-dumping investigating authorities was qualified 
under the 'organic' principle of good faith as the duty to balance the interest in 
obtaining information in the best possible format with the 'practical abilities' of 
the interested party to comply with such a request. 

The AB held that the 'organic' general principle of law of good faith 
expressed in Articles 2 and 5 Annex II, ADA 'informs' the ADA, as well as the 
other covered agreements. In the context of this case, the AB found good faith 
to give content to the 'best of their abilities' standard of paragraphs 2 and 5 
Annex II, ADA. Relating to the collection of evidence, the good faith standard 
transforms the duty to provide information from an 'absolute' to a relative one. 
In the words of the AB, good faith 'informs' paragraphs 2 and 5 Annex II, ADA, 
insofar as good faith 'restrains investigating authorities from imposing on 
exporters burdens which, in the circumstances, are not reasonable'.267 In 
US-Hot-rolled Steel the AB confirmed that the procedural good faith standard 
of the US-FSC formula of fair, prompt and effective dispute settlement, as well 
as the procedural good faith obligations of Articles 3.10, 4.3 and 3.7 DSU all 
apply to the leges speciales of WTO procedural law as well. 

267 US-Japall Hot rolled Steel, AB Report, para lOt. 
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11 

The Good Faith Standard 
of Factual Review 

T HE MEMBERS OF the WTO are bound by procedural good faith not 
only when engaging in dispute settlement procedures. As this chapter 
shows, a Panel's assessment of facts is determined by good faith as 

standard. 
A Panel's good faith obligations as to the factual review of a case, as well as 

the good faith threshold for review by the AB of facts both emanate from the 
jurisprudence of the AB. In contrast, the AB has come to reject that procedural 
good faith obligations of the WTO Member States are codified in DSU Articles 
3.10, 4.3 and 3.7. Nevertheless, the procedural good faith obligations of the 
Panels compare to those of the WTO Member States. As this chapter will show, 
procedural good faith limits the Panels' discretion vis-a.-vis the members, while 
as seen in chapter 10 above, good faith ensures that members, on the other hand, 
do not abuse due process rights.) , 

As discussed below with regard to the following cases, the AB did not use any 
source of general public international law when it introduced the Panel's proce
dural good faith standard with respect to the facts of a case. As with the PLE 
described in chapter 6 above, a Panel's duty to refrain from surpassing the lim
its of a good faith factual evaluation may be considered a WTO-specific good 
faith principle. 

'AN EGREGIOUS ERROR ... CALLS INTO QUESTION 
THE GOOD FAITH OF A PANEL' 

The WTO Panels are under the obligation to respect the confines of good faith 
when reviewing the facts presented to them by WTO Members. Such a limit to 
a Panel's discretion was introduced by the AB in EC-Hormones in 1998 but has 
since been abandoned. The EC-Hormones appeal introduced the Panels' good 
faith standard for factual review with the quote that the Panels, when assessing 

1 Sec, cgEC-Hormol1es, AB Rcport, para 154; US-1916 Act, AB Report, paras 149-50; US-FSC, 
AB Report, para 243, on how unc process limits a Panel's discrction. 
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the facts of a case, must avoid 'an egregious error ... that calls into question the 

good faith of a Panel'. 2 
.' 

The EC-HornlOnes appeal has had a certain amount of 1l1fluence, but IS no 
longer of any significance. Current appellate practice allows the Panels to dele
gate the duty to respect good faith in the assessment of t.he facts to the members 
for whom the good faith duty with respect to the establishment of the facts .of a 
case forms part of their procedural good faith obligations pursuant to Articles 

3.10,4.3 and 3.7 D5U. 

EC-Hormones Appellate Body Report (1998) 

The EC alleged in this appeal that the Panel had 'disregarded or distorted or 
misrepresented' the evidence as well the opinions and statements expressed by 
the Panel's own scientific expert advisors." The AB in EC-HornlOnes was called 
upon to define when an error made by .the Panel in the appreciat.ion o~ evi~ence 
may be characterised as a failure to objectively assess the matter before It. . 

The EC-Hormones case was the first case in which the AB had to deal with 
allegations that the Panel had 'disregarded', 'distorted' or 'misrepresented' the 
evidence before it. The AB linked these allegations 'to charges that the Panel had 
violated its duty under Article 11 of the D5U', allegations which in the final 

analysis it found to be 'unsubstantiated'.5 
The AB found that it is only if the Panel commits an 'egregious error that calls 

into question the good faith of a Panel', is it entitled to review the factual con

siderations of the Panel.(, 
Even if the EC's allegations related to findings of fact, which, pursuant to 

Article 17.6 D5U, do not fall within the AS scope of review, the AB took respon
sibility for assessing whether the Panel made an objective assessment of t~le facts 
before it. In order to conduct an assessment of the Panel's factual analysIs wl:de 
simultaneously maintaining the balance of power defined by the D5U and act1l1g 
in accordance with the two-tier judicial structure of the WTO Agreements, the 
AB introduced the standard of good faith to limit the Panel's appreciation of 
facts. This application of good faith meant the AB was engaging in a re.view of 
the law. With this construct of good faith limiting the Panel's factual reView, the 
AB effectively substituted its prohibition on reviewing facts with an ~bligation to 
determine whether the Panel overstepped the limit of good faith. ThiS means that 
the AB, by law, reviews the Panel's good faith, while in effect examining the 

Panel's assessement of the facts of a case.7 

2 EC-Hormol1es, An Reporr, para LB. 
3 Ibid, para 13 1. 
4 See ibid, para 133. 
.< Korea-Alcohol, An Reporr, para 162. 
6 EC-Hormol1es, An Reporr, para 133. 
7 See ibid, para 1.1.1. 

Good Faith Standard of Factual Review 327 

The AB defined and delimited what constitutes a violation of the Panel's duty 
to objectively assess the facts before it: 

'Not every error in the appreciation of the evidence (although it may give rise 
to a question of law) will be considered incompatible with a Panel's duty 
under Article 11 of the D5U'.8 This implies that although the assessment 
might constitute a question of law, it is not reviewable by the AB. 
'simply an error of judgment in the appreciation of evidence' is not suffi
ciently incompatible with a Panel's duty under Art. II D5U, 'rather an egre
gious error that calls into question the good faith of a Panel' is to be 
considered inconsistent with an objective assessment of facts. 9 

- A Panel that disregards or distorts the evidence is one that 'to a greater or 
lesser degree, denies the party submitting the evidence fundamental fairness, 
or what in many jurisdictions is known as due process of law or natural 
justice'Y) 

The AB summarised as follows: 

When maya Panel be regarded as having failed to discharge its duty under Article 11 
of the DSU to make an objective assessment of the facts before it? .. : 'Disregard' and 
'distortion' and 'misrepresentation' of the evidence, ... imply not simply an error of 
judgment in the appreciation of evidence but rather an egregious error that calls into 
question the good faith of a Panel. A claim that a Panel disregarded or distorted the 
evidence submitted to it is, in effect, a claim that the Panel, to a greater or lesser degree, 
denied the parry submitting the evidence fundamental fairness, or what in many juris
dictions is known as due process of law or natural justice. II 

Although, in the result the AB found that the Panel had misinterpreted the evi
dence su bmitted by the EC as well as its own, it nevertheless refuted the claim 
that the Panel had failed to conduct an objective assessment of the matter before 
it. 12 

Although in EC-Hormones, the Panel may have made a 'mistake' in inter
preting evidence, or appeared to consider certain evidence irrelevant by remain
ing 'silent' on the issue, this failure did not amount to a breach of a WTO treaty 
provision. A Panel would have violated its duty to establish the facts of the case 
only if it had 'ignored' the evidence or breached mandatory rules establishing an 
expert review group. In the cases in which it determined the evidence relevant, 
the Panel had at least examined the evidence. 13 Thus, in EC-Hormones, the AB 
implied that when examined in the light of the members' fundamental due 
process rights, the Panel's failure was not serious enough to be considered a 

8 Ibid paras 13 1 and 133. 
9 Ibid, para 133. 

I() Ibid. 
II See ibid. 
12 See ibid, paras 137, 142, 144, 145, and 149; see also para 131 for the EC's claim against the 

Panel. 
13 See EC-Hormol1es, An Reporr, paras 135--49. 
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breach of such rights, as would necessarily have been the case if the Panel were 

to be sanctioned under its duty of Article 11 DSU. 
Why is the limit to a Panel's discretion set so high? The AB's st~nd~rd of 

review is defined by two opposing rationales: on the one hand the obligatIOn to 
ensure 'the party submitting evidence fundamental fairness, ... due process or 
natural justice', calls for an intrusive review of a Panel's fact:lal ~ssessment; o,n 
the other hand, the seriousness of an Article 11 DSU allegation Iinl1ts the AB s 
power to sanction a Panel and extends a Panel's margin of discretion. '4 

Limited Factual Discretion of the Panels and the Duty of Members to Provide 

Information 

The standard of 'egregious error calling into question the good faith of a Panel 
limits the Panels' discretion to seek out the facts of the case. However, that 11l111t 
is relaxed by the Panels' right to seek information under Article 13(1) DSU. As a 
result while the Panels' discretion for factual review is limited pursuant to the 
judge~made (EC-Hormones) good faith standard inferred from Article. 11 DSU, 
it is compensated by the Panel's right to seek information under Article 13(1) 

DSU. 
Under the EC-Hormones standard of factual review, a Panel's scope for fac-

tual review ends where the discretion of the domestic investigating authorities 
begins. The information on which a Panel misses out, comes back to the Panel 
in the form of members' good faith duty to supply that Panel with the requested 
information, pursuant to the Article 13(1) DSU Canada-Aircraft jurisprud~l~ce. 

As US-Lamb Safeguards illustrates, a member may not abuse the Panels I11TI

ited standard of review of facts established by domestic authorities (Article 11) 
in order to mask the fact that it does not cooperate with the PaneL IS Memb~rs 
are prohibited under good faith from abusing the limiting function of good faith 
on the discretion of Panels under Article 11 DSU. In US-Lamb, the US had pur
posefully withheld evidence from its own investigating auth~rities, so that It 
would not fall under the Panels' review. The US had the 111tentiOn of produc1l1g 
the evidence on appeal, thus rendering the Panel, under Article 11 DSU, culpa
ble of failing to conduct its factual review, which in turn would prevent the AB 
from adjudicating on the substance, ie holding the US' safeguard unjustified. 16 

14 EC-Hormones, AI) Report, para 133. 
IS See US-Lamb Safeguards, AI) Report, para 115. 
16 Ibid, para 110. 
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The Judge-made Good Faith Standard of Factual Review 

The next section describes the impact for Article 11 DSU of the AB's reading 
into the limit of the Panel's standard of review for facts, its own opportunity for 
a limited factual review. Specifically, the issue is whether the AB's creative 
jurisprudence is consistent with the other provisions of the DSU. 

The first question is whether the limit of good faith to the Panel's power of 
factual review introduced by the AB under Article 11 DSU, is an importation of 
the general principle of law of good faith into the DSU, or whether it amounts 
to a judge-made principle ofWTO law. I? A second question is whether the AB's 
creative gap-filling, controlling the 'objectivity' of a Panel's factual assessment 
(Article 11 DSU), is incompatible with the prohibition against adding to or 
diminishing Members' obligations. 

The language of Article 3.2 DSU prohibits only judicial activism that adds to 
or diminishes the legal obligations of WTO Member States, whereas Article 11 
DSU is directed at the Panels. Also, neither Article 11 DSU nor jurisprudence 
describe the legal consequence of a Panel's committing an egregious error call
ing into question the good faith of a Panel, meaning that it is not permitted 
under Article 11 DSU for the AB to adjudicate on a factual issue. 

THE GOOD FAITH STANDARD FOR APPELLATE REVIEW OF 
FACTUAL CONCLUSIONS 

As described above, the AB in EC-Hormones introduced the good faith stand
ard as it relates to the duty of the Panels to assess the facts of a case; conversely, 
the AB wanted its good faith jurisprudence to be understood as providing the 
AB itself with the possibility of reviewing a Panel's assessment of facts too. 

Not only does the good faith standard inferred from Article 11 DSU define the 
limit of a Panel's power to assess objectively the establishment of facts with the 
degree of discretion available to national governments, but in addition the good 
faith limit to factual review empowers the AB, pursuant to Article 17.6 DSU, to 
review a Panel's factual consideration if the Panel's assessment 'calls into ques
tion' the Panel's good faith. IS 

Only when a Panel's good faith is called into question, is the AB called upon 
to assess whether a Panel 'abuse[d] [its] discretion' and thereby infringed mem
bers' rights. 19 It is through a good faith standard that the AB measures a Panel's 
abuse of discretion, which is defined by the the amount of deference a Panel 
owes to the national investigating authorities under Article 11 DSU. In other 

17 See US-Cotton Yarn, AI) Report, para HI. 
IR EC-Hormones, AI) Report, para 133. 
19 EC-Poultry, AB Report, para 133. 
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words, good faith stands for the prohibition against allowing the Panels to 'sub
stitute their own judgment for that of a competent authority'.20 Good faith 
implied in Article 11 DSU functions as the prohibition of abus de droit and acts 

correctivelyY 
In addition, the appellate good faith standard of factual review also fills in a 

gap in the rules on standards of review. As the threshold for the AB's assesse
ment of facts of a case, good faith supplements the AB's lack of power to review 
facts. When the AB reviews the limits of a Panel's assessment of facts, it is, in 
fact, reviewing law, that is, the standard good faith. 

By being attached to a Panel's objective assessment of facts, good faith can be 
used by the AB to control a Panel's factual assessment.22 

The good faith obligation of the Panels vis-a.-vis the AB and the members is 
created judicially. However, it nevertheless constitutes Article 3.2 DSU-consis
tent judge-made law, because it only adds to the obligations of WTO organs and 
does not add to or diminish the obligations of members. 

The question of the AB's factual standard of review has been well described 
elsewhere. Oesch (2003) comprehensively addresses both the Panels' standard of 
review relating to facts and law vis-a.-vis national authorities and the AB's stan
dard of review relating to the Panels.23 Jackson (2000), and Jackson and C~oley 
(1996), focus on the specific issues of the Panels' standard of review and the def
erence paid to national governments (national sovereignty), dismissing the anal
ogy to a Chevron-like approach, because Panels do not have the 'fact-gathering 
resources' of an administrative agency.24 Cottier and Oesch (2001), as well as 
Cottier and Hertig (2003), link the impact of the standard of review to the 
WTO's constitutionalisation and point to the 'paradox' that the structurally 
weak international order defines more 'rigorous' standards of review for mem
bers' national legislations, giving no 'leeway to Members', than regional judi
ciaries (EC) accord the national laws of their members.25 Finally, Bronckers and 
McNelis (1999) and Kuyper (2000) debate the differences between the AB's 
review of facts and law and whether the standard for the AB's factual standard 
of review is set too high.26 

20 US-Lamb Safegllards, An Report, para 106; US-Cotton Yam, An Report, para 74. 
21 C(Chcng, 1987, 1'132; Schwarzcnbcrger, 1955, I' 324. 
22 C(Schwarzcnbergcr, 1955, who equates gap-filling with thc formative function of good faith. 
2.l Scc Oesch, 2003b, PI' 133---48 (for the Panels' standard of revicw relating to facts), PI' 157---fi9 

(for the AB's standard of review relating to facts). 
24 See Jackson, 2000, PI' 133---fi1, based on Jackson and Croley, 19%, 1'1'193-213. 
25 See Cottier and Oesch, 2003, PI' 299-300; Cottier and Hcrtig, 20(H, PI' 262-328. 
26 See nronckcrs and McNelis, 1999, PI' 241-53; Kuyper, 2000, PI' 3W-23. 
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Factual Review Based upon a Panel's Good Faith Standard 

Pursuant to the EC-Hormones jurisprudence, the AB's factual review is trig
gered when a Panel is accused of having conducted a factual review in bad faith. 
On~y under the circumstance of a Panel having acted in bad faith, may the AB, 
wlllch under Article 11 DSU does not usually have a standard of review relating 
to the facts of the case, engage in a review of the Panel's factual assessment. 

Pursuant to the text of Article 11 DSU, the AB, in contrast to the Panels, is not 
empowered to review the facts of the case brought before it. Factual review is a 
duty reserved for the Panels under Article 11 DSU. However, the AB in 
EC-Hormones engaged in expansive jurisprudence to expand its own review to 
include factual issues, and not only the law of the case, if and when a Panel's fac
tual review has resulted in an 'egregious error calling into question the good 
faith of a Panel'.27 

As in the section on good faith in resolving disputes, where subsequent Panels 
~nd AB R~ports reiterated the US-FSC formula on the duty to resolve disputes 
111 good faith, the AB in the EC-Hormones case introduced the 'egregious error' 
formula, which has been used repeatedly to trigger the AB's review of a Panel's 
factual conclusions. 

The formula used by the EC-Hormones AB calls upon the AB to evaluate the 
Panel's factual assessments. The EC-Hormones formula for the AB's standard 
of review has remained valid for cases subsequent to EC-Hormones until the 
US-Wheat Gluten and US-Lamb Safeguards cases introduced a new appellate 
standard of review.28 

Systemic Context 

In the earlier Canada-Periodicals case, adopted 30 July 1997, the standards that 
allowed the AB to reverse the fact-finding by the Panel were: a Panel's failure 
either to carry out the necessary analysis or to base its findings on the facts and 
exhibits before it; and incorrect reasoning by a Panel, for example, inapposite 
comparisons, logical jumps or drawing conclusions which cannot reasonably be 
drawn. 29 

Bronckers and McNelis (1999) criticise that 'b~sically requir[ing] that the 
appellant allege bad faith on the part of the Panel, [is] too high a standard'. A 
finding of bad faith is, in these authors' view, 'an extreme allegation that ... 
would almost never be appropriate'. In addition, they argue that it is particu
larly important that factual errors should be reviewable by the AB, without 
alleging bad faith. Given the 'extremely tight' time limits that characterise the 

27 EC-Hormones, AB Report, para 166. 
28 See Ocsch, 2003b, 1'1'163---4. 
29 Sce Lugard, 1998, PI' 323-5. 
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dispute settlement procedures for Panels, the risk that Panels will 'certainly 
make errors without having the will to do so', is reai.-'° 

Functional Rationale 

The likely reason why the AB introduced the good faith test in 1998, with regard 
to to Article 11 DSU, was to emphasize the legal nature of reviewing the Panel's 
assessment of facts (Article 17.6 DSU). As a legal standard, good faith serves to 
stress that despite the term 'facts' in Article 11 DSU, the AB remains within the 
boundaries of its mandate of reviewing questions of law and legal interpreta
tions, as specified in Article 17.6 DSU, when reviewing the Panel's assessment of 
facts. 'Whether or not a Panel has made an objective assessment of the facts 
before it, as required by Article 11 of the DSU, is also a legal question which, if 
properly raised on appeal, would fall within the scope of the appellate review' .31 

Once it had abandoned the good faith test in later cases, the AB demonstrated 
that there could be other legal questions linked to an objective assessment of 
facts, of a lesser degree than a violation of good faith, which could necessitate 
an AB review. The AB thus substituted the more stringent good faith test with 
other legal questions that were less alarming, such as a Panel substituting a 
member's judgment in US-Cotton Yarn, examining claims that had not been 
made in Chile-Agricultural Products, and a double standard of proof discrimi
nating the defendant in favour of the complainants in Korea-Alcohol. 

The AB in EC-Hormones basically stated that it reviews only such assess
ments by Panels that have the gravity to constitute a violation of a member's 
right (the right to due process) rather than those relating to 'a question of law' 
(which does not infringe upon a member's right) or merely a question of fact. 

Under the good faith test in EC-Hormones, the AB intervenes only when the 
assessment of the Panel gives rise to a new violation of a member's right (and 
not to the violation, which a member may claim another member has commit
ted). Thus, good faith seems to translate into the duty of Panels to respect, and 
the duty of the AB to safeguard and enforce, the right of members to funda
mental fairness and due process of law or natural justice. 

In subsequent cases, the AB has relaxed this standard and determined that 
because an objective assessment of facts is a question of law, its violation, in the 
absence of any additional conduct contrary to good faith or that infringes the 
rights of members to fundamental fairness, is sufficient to render its review con
sistent with its obligation under Article 17.6 DSU. 

What function does good faith embody in Article 11 DSU? In my opinion it 
serves to delimit the extent of the Panel's rights and obligations in relation to the 
AB's power of review and more importantly, enforces the members' procedural 
rights against the Panels. 

_w nronckers and McNelis, 2000, I' 243. 
31 EC-Hormones, An Report, para 132. 
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The Good Faith Standards of WTO Factual Review and IC] Factual Review 

The IC] usually functions as court of first and final instance. It is only where it 
functions as a tribunal of review that questions of standard of review arise.32 The 
IC)'s standard of review relating to facts will be briefly compared with the AB's 
development of its own standard of review for factual considerations of the Panels 
which shifted from 'an egregious error calling into question the good faith' t~ 
'empower[ing] itself to review the process of fact-finding by a Panel' ,33 which 
amounts to 'neither engage in a de novo review nor to apply "total deference" '.34 

The IC] reviews judicial decisions of the following inferior courts: 

- administrative tribunals, such as the Governing Body of the ILO and 
Administrative Board of the Pensions Fund (ILOAT), UN Secretary 
General, members of his or her staff (UNA T) and the WB; 
ad hoc international tribunals, such as the Arbitral Award of the King of 
Spain35 and Arbitral Award of 31 July 198936; and 

- decision-making bodies in the exercise of judicial or quasi-judicial functions, 
such as the UN Compensation Commission and the UN Iraq-Kuwait 
Boundary Demarcation Commission.37 

In all other instances the IC] acts as a tribunal of review to non-judicial organs, 
such as: when firstly 'the constitutive convention and other instruments of an 
international organization provide Member States with a general right of 
"appeal" ~ga.in~t the acts of one or more of its internal organs' (Appeal Relating 
to the] unsdlctlOn of the ICAO Council, where the IC] held that the Council's 
action ,,:as wi~h.in its powers contrary to what India had argued);38 secondly, 
~h~n It IS expliCitly requested to review the validity of an act of an organ or spe
cI~lised agency (IMCO Maritime Safety Committee Advisory Opinion);39 
tlmdly, when asked by the General Assembly or the Security Council to review 
the validity of decisions of international organisations other than those in 
Article 96, paragraph 2 of the UN Charter.40 

It can be concluded that the AB's use of a standard of review vis-a-vis the 
Panel demonstrates that the WTO is a relatively advanced legal system within 
the international legal order because: 

32 Kaikobad, 2000, pp 43, 77-90. 
33 Oesch, 20mb, p 160, who stares that the An 'should not accept as lawful such a large amount 

of error in the assessment of the facts'. 
34 Ibid, p 161. 
35 IC./ Reports, 1960, p 192. 
36 Ibid, 1991, P 53. 
37 Kaikobad, 2000, p 33. 
38 ICJ Reports 1972, p 69. 
39 Constitution of the Maritime Safety Committee of the Inter-Gouernme11tai Maritime 

Consultatiue Organization (1959-1960), ICJ Advisory Opinion of 8 June 1960. 
40 Kaikobad, 2000, PI' 77-9. -
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UN Members have only to a limited extent accepted judicial revIew of 
(administrative) tribunal decisions by the IC]. 
The tribunals involved all are administrative tribunals (in contrast to the 
Panels, which have jurisdiction over Member States but not over adminis
trative matters at the WTO). 

- The entities entitled to demand review by the IC] are not States (UNAT, 
ILOAT).41 
The fact that it was agreed on 11 December 1995 to delete the option of 
judicial review of UNA T decisions by the IC] from the statute of the UN 
Administrative Tribunal, demonstrates the lack of interest shown by the UN 
system in judiciaries.42 

The new Article 11 of the UN AT statute simply provides that the Secretary 
General or the applicant may apply to the UNA T for a revision of a judgment 
'on the basis of the discovery of some fact of such a nature as to be a decisive fac
tor'.43 Even if this revision procedure applies to facts, it is of no interest for a 
comparison with the appellate standard of review relating to facts at the WTO, 
because since 1995 it is the UNA T itself that 'reviews' its own opinion and not 
a superior court that assesses the factual considerations of a lower court.44 

Under the now deleted Article 11 UNAT statute were the grounds for legal 
action which the UNA Thad: 

exceeded its jurisdiction or competence; 
erred on a question of law relating to the provisions of the UN Charter; 
failed to exercise jurisdiction vested in it; or 
committed a fundamental error in procedure that had occasioned a failure 
of justice. 

As a court of appeal, the AB, in contrast to the IC], is entitled within certain lim
its-which have fluctuated from strict to more relaxed over time-to conduct a 
review of the Panels' factual considerations. The issue of good faith as a thresh
old to trigger a review on factual considerations is-in terms of international 
law-unique to the WTO, and even within WTO law, has its critics. 

41 Even if Art 34, para 1 of th~ IC.J statut~, says that only Stat~s may b~ parti~s in cas~s bdor~ th~ 
Court, Arts XII ILOAT and th~ pre-1995 Art 11 UNA T statut~ arc c:nnsider~d 'to avoid this 
difficulty while nevertheless securing an examination by and a decision of the Court by means of a 
Request, emanating from the Executive Board, for an Advisory Opinion'. Judgments of the 
Administratiue Tribunal of the International Labour Organization UPOIl Complaints Made Agaillst 
the United Nations Educational, Scientific alld Cultural Organization, le.J Advisory Opinion 3 
October 1956, p 522. 

42 Kaikobad, 2000, p 278, rderring to Resolution 50/54. 
43 Art 11 of the statute of th~ Administrative Tribunal of the UN. 
44 Compare Art 11 of the statute of the Administrative Tribunal of the UN, with Art 11 of the 

statute of the Administrative Tribunal of the UN adopted by a 1955 C;en~ral Assembly Amendment: 
vide Resolution 957(X) 8 Novemb~r 1955 and amended on 11 [)~c~mber 1995 by resolution 50/54. 
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Case Law of Appellate Decisions 

This section will describe how the EC-Hormones and other AB reports have 
introduced a standard of good faith under Article 11 DSU to allow the AB to 
assess the objectivity of a Panel's appreciation of facts. After laying out the 
jurisprudence which introduced the AB's standard of review, the next part of 
this chapter will describe the development of a new AB standard of factual 
review which replaces the EC-Hormones standard of appellate review. 

EC-Hormones Appellate Body Report (1998) 

The good faith standard of Article 11 DSU in EC-Hormones introduced proce
dural rights for the WTO Member States against the Panel. Good faith implied 
in Article 11 DSU thus functioned to balance the members' good faith duties 
vis-a-vis a Panel derived from Article 3.10 DSU. While the first creates members' 
due process rights, the other protects one member from the consequences of the 
other member's abuse of its due process rights. However, both obligations are 
narrow, as the first relates only to the factual considerations of the Panels and 
does not expand to legal assessments, and the second applies only to due process 
rights which relate to the settlement of disputes. 

EC-Poultry Appellate Body Report (1998) 

Brazil brought an appeal based on the Panel's alleged failure to make an 'objec
tive assessment of the matter before it' as required by Article 11 DSU.45 The AB 
found the allegation that the Panel failed to conduct 'an objective assessment of 
the matter before it'46 unsubstantiated because it had neither engaged in an abuse 
of discretion (Argentina-Footwear Safeguards),47 nor committed 'an egregious 
error calling into question the good faith of the Panel' (EC-Hormones).48 
According to the AB, the Panel had merely exercised 'judicial economy' in decid
ing not to hear all arguments in support of the various claims that Brazil had 
submitted to the Panel, but had not engaged in 'an abuse of discretion amounting 
to a failure to render an objective assessment of facts before it'.49 The AB said: 

We note, furthermore, that Brazil's appeal under Article 11 of the DSU relates, in 
effect, to the judicial economy exercised by the Panel in its consideration of a number 
of arguments in support of the various claims that Brazil submitted to the Panel. Brazil 
argues that the Panel, in effect, abused its discretion in not addressing in the Panel 

45 EC-Poultry, AB Re·porr, para 132. 
46 Sec ibid, para 134. 
47 Ibid, para 133. 
48 Ibid. 
49 Ibid, para 135. 
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Report a series of arguments Brazil made in relation to GATT/WTO law and 
practice.50 

The AB added that since an allegation under Article 11 DSU 'is a very serious 
allegation' that 'goes to the very core of the integrity of the WTO dispute set
tlement process',-'I the failures imputed to the Panel by Brazil 'do not approach 
the level of gravity required for a claim under Article 11 DSU to prevail' .52 

For its argument in the EC-Poultry case, the AB derived from the US-Shirts 
and Blouses decision, that nothing in Article 11 DSU requires a Panel to assess 
all the legal claims. Pursuant to the US-Shirts and Blouses jurisprudence, a Panel 
may choose to address only those legal claims that contribute to dispose of the 
matter being disputed. A fortiori, according to the AB, the Panel enjoys 'the dis
cretion to address only those arguments it deems necessary to resolve a partiCL1-
lar claim'.5.> For these reasons the AB found that if the Panel had failed to 
consider member practice relating to tariff rate quotas under Article XXVIII or 
other evidence (namely the MFN exceptions) and had instead based its finding 
that the EC-Brazil Oilseeds Agreement contained MFN inconsistent, specific 
tariff rate quotas for frozen poultry meat, solely on Article XXVIII, per se, the 
level of gravity of the Panel's failure did not approach that required for finding 
a breach of Article 11 DSU.54 

EC-Poultry follows in the footsteps of EC-Hormones because it bases its 
standard of review of facts on the stringent criteria established in 
EC-Hormones.55 As in EC-Hormones the AB found the Panel's failure to con
sider member practice under an MFN exception not serious enough to sub
stantiate the claim of an Article 11 violation.56 

The importance of EC-Poultry lies in its two additional rationales for under
standing why the AB 'developed a fairly rigorous system for determining when 
a Panel failed to make an objective assessment of the facts' Y First, a finding that 
a Panel breached Article 11 of the DSU 'goes to the very core of the integrity of 
the WTO dispute settlement process itself'.58 Secondly, Panels are guided by the 
principle of judicial economy (eg they need not examine member practice relat
ing to the implementation of GATT Article XXVIII, but can simply rely on the 
fact that Article XXVIII exists).59 

A comparison between EC-Hormones and EC-Poultry shows that the AB 
offered different ratio legis for identical claims alleging a violation of Article 11 

50 EC-Poultry, AB Report, para 135. 
51 Ibid, para 133. 
52 Ibid, para 134. 
53 Ibid, para 135. 
54 See ibid, paras 133-6; see also paras 24-5 for Brazil's allegations under Art II DSU. 
55 See Kuyper, 2000, p 317. 
56 Compare EC-Poultry, AB Report, paras 134-6 with EC-Hormones, AB Report, paras 132-49, 

253(e); see also Oesch, 2003h, p 159. 
57 Oesch, 2003h, p 159. 
58 See EC-Poultry, AB Report, para 133. 
59 Ibid, para 135. 
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DSU. The AB in EC-Hormones emphasized that a claim under Article 11 
DSU 'is, in effect, ... denies the party submitting the evidence fundamental 
fairness, or what in many jurisdictions is known as due process of law or nat
ural justice' .60 In contrast, in EC-Poultry it said that an allegation of a failure 
of the Panel to conduct the 'objective assessment of the matter before it' 
required by Article 11 of the DSU 'is a very serious allegation'. 'Such an alle
gation goes to the very core of the integrity of the WTO dispute settlement 
'process itself'. 

Moreover, in EC-Poultry the AB implied that judicial economy (limitation of 
the AB's scope of factual review) overrides members' rights to fairness and due 
process (initially advanced by the AB in EC-Hormones as the reason for intro
ducing its review of the Panel's factual considerations under Article 17.6 DSU). 

Thus, while the EC-Hormones decision emphasized arguments of fairness 
and due process, with which we are already familiar from the obligation of par
ties to resolve a dispute in good faith under Articles 3.7, 3.10 and 4.3 DSU, the 
later EC-Poultry decision stressed the systemic consequences of an allegation of 
violation of Article 11 DSU. Both concerns are of equivalent weight and conse
quence, but have opposing goals. Whereas the members' due process rights 
'inform', 'underlie' and 'are inherent' to the DSU, accusing a Panel of violating 
the members' due process rights is an equally fundamental allegation against 
one of the two pillars of an effectively functioning dispute settlement system.61 

While the first goal would favour aggrandization of the AB's scope of factual 
review, by applying less stringent criteria than for good faith, the second would 
favour a restriction of the AB's standard of review for Panel's factual decisions. 

Why was a different ratio legis put forward by the AB in these two different 
cases? Is it because in the EC-Hormones case it was more the fairness of the 
evidence-gathering that was at issue, whereas in EC-Poultry the claim was more 
against the judicial economy exercised by the Panel in evaluating the arguments 
of the parties relating to the claims submitted to the Panel, and thus touching 
more upon the general nature of WTO dispute settlement rather than being an 
issue of fairness between the parties to a dispute? 

The AB in EC-Poultry argued that a negative effect on the rights of a mem
ber, or a more serious question of law, must be involved rather than mere con
siderations of judicial economy by the Panel, in order for the AB to review a 
Panel's factual conclusions. 

It seems like the EC-Poultry AB Report had already lowered its standard 
from the very high standard of egregious error, finding a violation of law 
sufficiently serious to trigger the AB's review, because the AB only delimits the 
lower threshold for its factual review, ie it must not become active for a simple 
exercise in judicial economy by the Panel.62 

60 EC-Hormones, AB Report para 133. 
61 Compare India-Patents, AB Report, para 94; Mexico-HFCS (Art 21.5), AB Report, para 105; 

Chtle-Agncultural Products, AB Report, para 176 with EC-Poultry, AB Report, para 133. 
62 See EC-Poultry, AB Report, para 135. 
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Australia-Salmon Appellate Body Report (1998) 

The Australia-Salmon Panel had found that Australia's SPS measures, which 
prohibited the entry of fresh, chilled and frozen salmon, were overly broad for 
the risk assessed.63 Australia alleged on appeal that the Panel had considered sci
entific studies ('Vose Report') that were either irrelevant or 'too general' (eg the 
Panel looked only at smoked salmon) for assessing the risk to Australia's salmon 
population. Based upon Article 11 DSU, Australia added that the Panel had 
'seriously mischaracterised' the process relating to, as well as the character and 
purpose of the Australian government draft reports, the government's recom
mendations and legislation.64 Australia also contended that the Panel had 'par
tially or wholly ignored relevant evidence placed before it, or misrepresented 
evidence in a way that went beyond a mere question of the weight attributed to 
it, but constituted an egregious error amounting to an error of law'.65 

The AB concluded that even if Australia alleged that the way in which the 
Panel misrepresented evidence constituted an 'egregious error amounting to an 
error of law' ,66 the two allegations described were in no way serious enough to 
constitute an 'allegation that goes to the very core of the integrity of the WTO 
dispute settlement process'. The AB said: 

In our view, the Panel did not 'deliberately disregard', 'refuse to consider', 'wilfully 
distort' or 'misrepresent' the evidence in this case; nor has Australia demonstrated in 
any way that the Panel committed an 'egregious error that calls into question the good 
faith' of the Panel. We, therefore, conclude that the Panel did not abuse its discretion 
in a manner, which even comes close to attaining the level of gravity required for a 
claim under Article 11 of the DSU to prevail.67 

As regards the allegation by Australia that the Panel had failed 'to accord "due 
deference" to matters of fact it put forward',68 this failure also did not amount 
to an infringement of the fairness the Panel has to guarantee the parties to a dis
pute, because 'Panels, however, are not required to accord to factual evidence of 
the parties the same meaning and weight as do the parties'.69 Thus, a Panel is 
not under an obligation to consider every factual issue submitted by the parties 
to a dispute; a Panel's duty is only not to 'ignore' such facts. This in turn means 
that Article 11 DSU requires a Panel to give a reasoned statement as to why it 
considers certain facts irrelevant. 

Even if members have a due process right that their evidence be considered, 
Kuyper made the criticism that conditioning the realisation of their right (the 
AB's review) on showing that the Panel had considered the· 'Vose report' (in 

63 See Australia-Sa/man, Panel Report, paras 9.2-9.3. 
64 Ibid, AB Report, para 263; see also paras 7-8 for Australia's ar~uJ1lents. 
65 Australia-Salmon, AB Report, para 262. 
66 Ibid. 
67 Ibid, para 266. 
68 Ibid, para 267. 
69 Ibid. 
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Australia-Salmon) was 'charging Australia with [an] impossible task'?o Thus, 
members have a due process right under the DSU that their findings of evidence 
be considered; however, members can enforce this right only if they can prove 
that a Panel dismissing evidence submitted by the members has failed to provide 
a reason for the non-consideration. 

Because Australia-Salmon concerned the erroneous consideration of a delib
erate disregard of scientific evidence as grounds for Article 11 DSU, it is more 
closely related to EC-Hormones than to Korea-Alcohol, which concerned the 
allocation of a double standard of proof, and where the AB would have exam
ined the claim if Korea could have proven discriminatory treatment, without the 
need for it to prove the Panel's breach of good faith. 

Thus, it seems that the good faith test has to date been limited to issues of 
objective assessment of scientific evidence and member practice relating to MFN 
exceptions (EC-Hormones, Australia-Salmon, EC-Poultry), but has not been 
used to review the 'simple' procedural issue of discriminatory allocation of the 
burden of proof (Korea-Alcohol). 

The AB created the good faith test and subsequently applied it, exclusively in 
cases of exceptions to the multilateral trading system (Article XX, SPS 
Agreement and regionalism, Article XXIV GATT), where it had an interest in 

. having a standard so high as to be able to avoid reviewing the Panel decisions, 
which had carried out their duty by concentrating exclusively on free trade to 

the exclusion of the other values inherent in the WTO system (human, plant and 
animal health, consumer protection and regionalism),?1 

Korea-Alcohol Appellate Body Report (1999) 

In Korea-Alcohol, Korea asked the AB to 'lower the present standard'72 of fac
tual review by the Panel as the AB would be 'introducing new criteria' for the 
term 'objective assessment,?3 The US suggested that the AB reject these pro
posals, as they would require the US to undertake a de novo factual review, 
thereby contradicting Article 17.6 of the DSU,?4 Korea did not assert that the 
Panel had acted in bad faith, but 'believes that the matters it has raised under 
Article 11 of the DSU are, nonetheless, serious enough to merit reversal of the 
Panel's conclusions',?5 

Korea alleged that the Panel also failed to accord due deference to Korea's 
description of its own market. Korea believed that, when faced with conflicting 
descriptions of a foreign market, a Panel should be very careful in making 

70 Kuyper, 2000, p 319. 
71 C( Howse, 2000, p 54, who ar~ues that the AB should adhere to general public international 

law in order to avoid 'privile~ing a single value, that of free trade'. 
72 See Korea-Alcohol, AB Report, para 85, Korea alleges this because showing an error so egre-

gious that it calls into question the good faith of the Panel is a high standard. 
73 Ibid, paras 40 and 86. 
74 See ibid para 86. 
?S Ibid, para 40. 
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assertions about what this market is like and should certainly not engage in 
speculation about its possible future development. Where there was disagree
ment between the parties about the Korean market, the Panel should have 
accepted Korea's description, unless the complainants brought compelling evi
dence to the contrary,76 

However, the EC (the appellee), like the US, said that 'the "deferential" stan
dard of review advocated by Korea finds no support in either the DSU or the 
GA TT 94'.77 Although Korea did not allege or succeed in showing that the Panel 
committed an egregious error, the AB, nevertheless considered whether the 
Panel had failed to conduct an objective assessment. 

The AB found the allegation that the Panel had applied a double standard of 
proof (more exacting on the defendant (Korea) than on the complainants) was 
a sufficiently legal issue to cause it to enter into consideration of the matter 
under Article 11.78 The AB no longer requires a member to bring a claim under 
Article 11 and to challenge the Panel's good faith. It has thus relaxed, to a cer
tain extent, its EC-Hormones jurisprudence, where the egregious error test had 
to be proven before an appellate review of a Panel's factual misinterpretation 
could start: 

In our view, notwithstanding Korea's express disclaimer that it is not challenging the 
good faith of the Panel, an allegation of a 'double standard' of proof in relation to 

the facts is equivalent to an allegation of failure to render an 'objective assessment of 
the matter' under Article 11 of the DSU,79 

Although there is no codification of allocation of burden of proof in the 
Agreements, the AB, on the basis of its jurisprudence in US-Underwear, never
theless considered Korea's allegation an issue of law, because it refered to the 
burden of proof. 

Consequently, the AB held that, an allocation of the burden of proof dis
criminating in favour of the defendant over the complainant is such a 'serious 
allegation that it goes to the very core of the integrity of the WTO dispute set
tlement system process itself'. The AB was careful to emphasize, through the use 
of its language ('rules') and preceding decisions (US-Underwear), not only that 
burden of proof, specifically its allocation, is a 'rule', and thus a legal question 
(in the sense of paragraph 132 EC-Hormones), but in addition, that equal allo
cation of the burden of proof equally between the complainant and defendant is 
a due process right of the dispute. However, in result, the AB denied Korea a 
finding that the Panel's factual assessment was in breach of Article 11 DSU. It 
held that Korea could not prove a discriminatory allocation of burden of proof 
by the Panel, ie that the Panel had imposed a different burden of proof on the 
parties to the same dispute. 8o 

76 Korea-Alcohol, AB Report, para 39. 
77 Ibid, para 68. 
7S See ibid, para 163. 
79 Ibid. 
so See ibid, paras 164-5. 
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The Korea-Alcohol appellate decision shows that the AB is prepared to apply 
a looser standard than good faith/bad faith for reviewing a Panel's assessment 
of facts. It merely needs to be a question of law (which it automatically is when 
a party alleges a violation of Article 11 DSU) and, according to the EC-Poultry 
formula, go 'to the very core of the integrity of the WTO dispute settlement 
process itself', as the AB cited in Korea-Alcohol. 81 

However, similarly to EC-Hormones, where the AB had found the EC's 
claim as to distortion of evidence unsubstantiated,82 the AB in Korea-Alcohol 
also found Korea's claims to be unsubstantiated, because 'it is not an error, let 
alone an egregious error for the Panel to fail to accord the weight to the evidence 
that one of the parties believes it should be accorded to',83 

While, in theory, in Korea-Alcohol, maintaining a double standard of proof 
qualified, as with a distortion of evidence in the EC-Hormones, as failure to 

objectively assess the matter before it, in practice the AB found the arguments 
brought by the parties when 'read together with the Panel Report and the record 
of the Panel proceedings' 'not to disclose' the failure alleged by the parties.84 

Doctrinal Division on the Good Faith Standard of Factual Review 

In conclusion, we will discuss how different authors in literature have inter
preted the EC-Hormone's good faith standard of Panel and appellate review for 
factual issues. 

Oesch proposes the most stringent standard, saying that it must be estab
lished by the appellant that a Panel deliberately disregarded or distorted the evi
dence and that the egregious error calls into question the good faith of a Panel.s.> 

Oesch's view that a deliberate disregard coupled with an egregious error calling 
into question the good faith of a Panel is the standard threshold level of evi
del1Ce, seems to disregard the fact that the AB itself has suggested that there can 
be instances where a Panel does not deliberately disregard or distort evidence, 
but where there is gross negligence amounting to bad faith. Thus, Oesch seems 
to reduce the formula with the effect that the AB can effectively pursue only 
intentional, but not grossly negligent conduct by Panels. 

Lugard supports a considerably lower threshold level of evidence. Parties 
alleging an infringement of Article 11 DSU would have to show either that a 
Panel deliberately disregarded or distorted evidence or that the Panel engaged in 
gross negligence amounting to bad faith. 86 Unlike Oesch, Lugard asserts that the 
element of good faith need not be proven for every allegation of an Article 11 

81 Ibid para 163. 
82 See ibid, para 165; EC-Hormolles, AB Report, para 145. 
83 Korea-Alcohol, AB Report, para 164. 
84 Ibid; EC-Hormolles, AB Report, paras 135-9, 143-5. 
8'> See Oesch, 2003h, pp 160-1. 
86 See LlIgaru, p 325. 
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DSU infringementP According to Lugard, the AB should find proof of deliber
ate disregard or distortion of evidence sufficient for reversing a Panel's factual 

findings. 
The criteria of an action contrary to good faith (or bad faith) need not be 

proven each and every time a member alleges a violation of Article 11 DSU by 
the Panel, because the 'disregard, distortion and misrepresentation of the evid
ence' 'implies' 'an egregious error that calls into question the good faith of a 
Panel' (italics added), said the AB in EC-Hormones. This statement somewhat 
contradicts Lugard's assertion that parties alleging a Panel's failure to comply 
with the duty to assess the facts, must show that a Panel has acted in bad faith, 
or has demonstrated behaviour contrary to good faith. ss While paragraph 133 
of the EC-HotnlOnes decision and a subsequent paragraph do say, 'However, 
this mistake on the part of the Panel in interpreting Dr Lucier's statement does 
not constitute a deliberate disregard of evidence or gross negligence amounting 
to bad faith'(italics in original),89 it can nevertheless be interpreted to mean that 
once deliberate disregard or gross negligence has been shown, the AB implies a 
good faith violation. 

The later Australia-Salmon case, which based itself on a narrow interpreta
tion of the standard of review introduced in EC-Hormones, clearly required 
that the member alleging an infringement of Article 11 DSU by the Panel prove 
an egregious error calling into question the good faith of the Panel, in addition 
to the deliberate disregard of evidence.9o 

Wirth criticises the AB's standard of review as 'highly deferential to the 
Panels'.91 Similarly, Lugard has predicted that the AB's decisions not to 'imme
diately reverse the findings of a Panel, even where it made mistakes' will lead to 
systemic consequences for future Panels, which will 'perform a less accurate 
assessment of the facts'.n 

Lugard warned in 1998 that the deliberate distortion or bad faith standard 
would be much more difficult to prove than earlier criteria developed in the 
Canada-Periodicals case (which did not include a subjective element)YJ 

Organs of an international organization must exercise their power in good 
faith. The inverse also applies, ie the organs are prohibited from exercising their 
power arbitrarily, whether the arbitrariness constitutes unreasonable conduct 
or is associated with the manifest intention to commit wrong. In the general 
public international legal context, Zoller does not distinguish good faith and 
bad faith from subjective elements such as arbitrariness or intention. According 

"7 Ibid. 
ss Sce EC-Hormones, AB Rcport, para 133. 
"9 Ibid, para 138. 
90 Scc Australia-Salmon, AB Rcport, para 266; scc aiso Kuypcr, 2000, I' 317, who ap;rccs that the 

Australia-Salmon case 'maintained' the p;ood faith standard of EC-Hormones. 
9J Wirth, 1998, I' 758. 
92 Lugard, p 325. 
93 See ibid. 
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to Zoller, acting contrary to good faith already constitutes subjective 
conduct.94 

Deliberate Disregard (Intention) 01' Gross Negligence (,Unreasonable 
Conduct') 

A pertinent question is whether for the WTO, good faith or bad faith express a 
reasoned and objective conduct, distinct from subjective expressions of conduct 
such as negligence and intentionYs For Lugard, who does not compare the AB's 
standard of review with that of other international appellate courts, the WTO 
standards of showing either deliberate disregard or gross negligence amounting 
to bad faith, 'seem to request that the parties prove that a Panel had the aim or 
the intention to act contrary to due process requirements' (italics in original).96 
Oesch, who does compare WTO adjudication with general public international 
court practice, says that the AB does not adopt the 'clearly or manifestly erro
neous' or 'substantial evidence' standard of traditional (international) appellate 
courtsY7 

If the WTO AB's standard of review, or the limits of a Panel's assessment of 
facts, are compared with the limits imposed on the actions of organs in general 
public international law , the AB's definition seems either less stringent (Oesch) 
or more stringent (Lugard) than standards of public international law.98 It's 
standard is equal to that of international law if it is a matter of either deliberate 
disregard (intention) or gross negligence ('unreasonable conduct'). 

The WTO's good faith standard for controlling the actions of its organs is 
more stringent than in general public international law, if the condition under 
which the AB will intervene is that the appealing party must show that the Panel 
deliberately disregarded the evidence (intention) and committed an egregious 
error, which called into question its good faith (arbitrariness).99 

Oesch apparently distinguishes the demonstration of a subjective element 
(deliberate disregard) from the standard of good faith. Oesch does not consider 
deliberate disregard to be the same thing as acting contrary to good faith, as 
Zoller does. Oesch's view dissociates good faith and bad faith from the subjec
tive element, because good faith expresses a reasonable measure for the conduct 
of Panels and not a purely subjective expression that varies from case to case. 

In the last few years fewer members have brought appeals based on disputes 
over issues of fact, perhaps because of the practical impossibility of proving 
deliberate disregard or bad faith. The AB, only two years after its introduction 

94 See Zoller, 1977, pp 190-1. 
95 Sec Lup;ard, p 325. 
% Ibid. 
97 Sec EC-Hormones, AB Report, paras 133 and 138 and Australia-Salmon, AB Report, para 

266. 
9" See Oesch, 2003h, pp 159--69, PI' 239ff. 
99 Ibid, p 160. 
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of the good faith/bad faith standard for appellate review of facts, relaxed the 
standard by dismissing the bad faith standard. 

Science and the Facts: Narrow or Broad Appellate Standard of Review 

The way the AB upheld the Panel's findings relating to science in E~-Ho~mones 
and Australia-Salmon has been found to 'concentrate[s] substantIal, virtually 
unreviewable discretion on questions of science in the dispute settlement 
Panels'.loo It was precisely because science was involved, this study maintains, 
that the AB during Australia-Salmon tightened its standard of review regarding 
factual considerations of the Panels. 

The AB's very high standard was purposefully chosen to avoid a stream of 
members appealing against the Panels' considerations of scientific expert opin
ion, which in contra~t to other factual considerations such as dumping margins 
or determination of injury in relation to safeguards or countervailing duty 
action, usually brought by interest groups, do not pass a first review by. national 
investigating authorities before being brought to the Panel. These opll1ons are 
thus more subject to the influence of interest groups and are consequently more 
vulnerable to allegations that the Panel did not objectively assess them. 

Jackson finds that because a Panel's fact-gathering resources 'compare nega
tively to national agencies', the 'expertise argument' speaks for a rather 'defer
ential standard of review of factual conclusions' by the Panels.101 An identical 
argument reduces the scope of the AB's standard of review for facts in the light 
of the Panels' assessment of facts. The AB lacks the resources and the knowledge 
(because the WTO is composed of economists and lawyers) to properly investi
gate the Panel's factual findings on scientific matters. 

REPLACING THE GOOD FAITH STANDARD OF FACTUAL REVIEW 
WITH THE GOOD FAITH OBLIGATIONS OF MEMBERS 

In connection with the scope of the Panel's and, under certain circumstances, the 
AB's review of facts, the issue arises as to what extent the good faith obligations 
of a member engaging in a dispute (such as the obligation to provide the Panel 
with information on the facts of the case) may be used to substitute for a Panel's 
examination of facts. If such a construct proves both consistent with the DSU 
and effective in practice, the substitution of the factual review by the Panels with 
the good faith obligation of the members under Articles 13.1 and 3.10 DSU 
could then also serve to dispense with the AB having to review the facts. 

100 Wirth, 1998, I' 758. 
101 Jackson, 2000, I' 154. 
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As WTO practice shows, such a development has taken place in WTO 
jurisprudence, where the AB's standard of factual review has evolved, eventu
ally leading to it 'abandoning the EC-Hormones criteria': 102 

The AB has conceded that all allegations criticising a Panel's consideration 
of facts are legal issues because the objective assessment of facts by the 
Panels is regulated by positive law (Article 11 DSU).103 Moreover, the AB 
has followed through on its reasoning in EC-Hormones that factual issues 
touch upon general principles of law such as fundamental fairness and due 
process.104 Thus, it considers the strict 'bad faith' standard for factual 
reviewed no longer necessary for complying with the terms of Article 17.6 
DSU, since questions of fact would all become legal questions given that 
either Article 11 or the general principle of law of due process would be at 
stake. 
The good faith standard may be a one-time, intentional creation by the AB 
for the resolution of conflicts involving scientific and other non-trade values. 
In order to promote the values of free trade over the conflicting values of 
consumer protection, regionalism, and in particular, health, the 
EC-Hormones, Australia-Salmon, and EC-Poultry AB Reports developed 
the depth of factual review for the AB. As there have since been no such 
cases, the AB has not had to resort to its EC-Hormones, Australia-Salmon 
and EC-Poultry good faith standard. Thus, it is only by chance, rather than 
a fundamental shift in AB jurisprudence, that the factual standard of review 
has been relaxed. 
In most cases adjudicated with the principle of good faith, scientific evidence 
has had to be reviewed. As the WTO has limited 'fact-gathering resources', 
the AB has preferred to set the standard of review high. 105 
The predictability and impartiality,'06 as well as the credibility lO7 of the 
WTO legal system may be impaired because the AB is unable to overturn 
correct decisions based upon wrong facts. lOS Thus, there need not be a 
violation of a member's right, but a violation of rule (such as Article 11 DSU) 
for the AB to address factual review. 
None of the claims based on the EC-Hormones standard of review were suc
cessful. 109 

102 See Oesch, 2003b,pp 163-6. 
10.' Ibid, P 161; EC-Hormol1es, AB Report, para 132. 
104 See EC-Hormol1es, AB Report, para 133; see also Bronckers and McNelis, 1999, p 242, plead

ing that the AB consider reviewable a Panel's failure to respect the 'general principles of law, such 
as due process'. 

105 Jackson, 2000, p 154. 
106 See Oesch, 2003b, p 160. 
107 Bronckers and McNelis, p 243. 
108 Based on an interview·with Lothar Ehring, WTO Legal Division, 5 June 2003; see also 

Bronckers and McNelis, pp 243, 252. 
109 See Oesch, 2003b, pp 161 ff. 
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It is possible that the AB sought to move closer to the less stringent standards 
of other appellate courts under public internationallaw. llo 

As suggested by Tarullo, the AB might have 'chosen to disregard' the good 
faith test in AD/CVD cases in order to be able to review (and overturn) 
national authorities' restrictions on free trade. I I I The AB dismissed the egre
gious error/good faith standard and opened the way for reaching decisions 
that were both correct in terms of the law and, especially, accurate on the 
facts. With the possible exception of the US-Cotton Yarn case, the AB low
ered its standard of review for factual issues. The resulting increase in legal 
security, stability and credibility enhances the constitutional dimension of 
WTO law. 112 Thus, it is not the presence of the good faith standard of 
review, but its abolition, that establishes the WTO legal order as a constitu
tional order. 

In later cases relating to the standard of review for factual considerations by the 
Panels, the AB has dismissed the good faith criteria and allowed for 'simple' 
questions of law linked to facts to be reviewed by the AB. Oesch has proposed 
two factors as being mainly responsible for this shift in jurisprudence. 

The first factor involves the three sub-standard that actually make up the 
standard. A Panel must have a) deliberately disregarded or distorted the evi
dence, which must b) comstitute an egregious error, which must c) call into 
question the good faith of the Panel. These sub-standards make up an 
'extremely stringent' criterion, which 'appears to be almost impossible to estab
lish in practice'. I 13 The second factor is that neither EC-Hormones nor the 
subsequent cases that supposedly followed its standard, contributed to further 
clarification of the standard of review of facts. 1 14 

Since 1999, there have been Gills for the AB to change its standards for deal
ing with Panel errors of fact that infringe upon members' due process rights. I 15 
Even if 'letting clear errors' stand would be the price of the 'remarkable speed' 
'for which the WTO dispute settlement system is known', Bronckers and 
McNelis in 1999 pleaded for the AB to relax its 'bad faith' standard, because 
they rated the detrimental impact of correct Panel decisions based on wrong 
facts on the credibility of the DSU higher than the benefits of the relative speedy 
dispute resolution of the DSU following the AB's limited review of facts. I 16 

11(1 Ibid, pp 159-60, who defines these standards as 'clearly or manifestly erroneous' or 'substan
tial evidence'. 

111 See Tarullo, 2002, p 153. 
112 See Cameron and Campbell, 1999, p 21, 'the AB displays the attributes of a coilstitlltional 

legal chamber, which contributes rules, to guide the conduct of members. Recent cases have 
included observations on the correct way to interpret obligations; general principles of international 
law applicable to the conduct of the dispute, such as legitimate expectation, due process or proce
dural fairness'. 

ILl Oesch, 2003b, p 160 with references to Kuyper, 2000, p 317 and Lugard, 1998, p 325. 
114 See ibid, pp 157--66. 
115 Bronckers and McNelis, 1999, p 243; see also Kuyper, lOOO, p 317. 
116 See ibid, pp 243, 252; see also L Ehring, interview. 
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General public international law applies a less stringent standard for con
taining the powers of organs than good faith. 117 As Zoller says, in this case the 
principle of legality suffices for delimiting the powers of organs, which includes 
considerations based upon the object and purpose of an organisation. The 
major difference between the good faith delimitation of powers and the non
good faith means to control the conduct of an organ is that the latter do not con
tain any subjective element. It is pure recourse to the adequacy, proportionality 
(between the objective and the final result) and the object and purpose of the 
treaty thatdetermine whether an organ has overstepped its discretion. 118 

However, it should be noted that in none of the cases adjudicated under the 
new standard of review, was science involved. Under the previous standard, two 
of the five cases adjudicated had involved science. 119 The last case before the 
shift of jurisprudence in US-Wheat Gluten on 22 December 2000,was 
Australia-Salmon on 6 November 1998, which related to the evaluation by the 
Panel of scientific facts. At issue was whether the Panel had considered
contrary to its own determination-the 'Vose Report', 120 and this stringent 
standard (of EC-Hormones) was applied precisely. 121 Thus, the question is 
whether the stricter EC-Hormones standard remains valid for appellate review 
of scientific facts. A future case will show. 

Another reason for the AB to relax its standard of review regarding facts, is 
that it has no remand authorityj122 thus, factual assessments cannot be given 
back to the Panel for further deliberations. Therefore, the responsibility to 
ensure that the WTO 'DSU remains the central element in providing security 
and predictability to the multilateral trading system' vests within the AB.123 

US-Cotton Yarn Appellate Body Report (2001) 

In US-Cotton Yarn, the Panel had to review the US authority's determination 
of serious damage or actual threat thereof. The US had imposed~ transitional 

117 See Zoller, 1977, p 196, '[LJe manquemcnt a la bonne foi n'est parfois pas necessaire pour 
vicier la competence excrccc'. 

118 Ibid, P 197, '[Clest a dire que dans la determination de certe illiccite, aucun clcment subjectif 
n'entre en consideration. II s'agit de rechercher I'adequation, la compatibilite enter Ie but de la com
petence exercee (resultat final) et Ie but et I'objet du trait constitutif'. 

119 See Oesch, 2003b, pp 122ff, the two cases were EC-Hormones (16 January 1998) and 
Australia-Salmon (6 November 1998), the others where Japan-Agricultural Products; EC-Poultry 
and Korea-Alcohol. 

120 Australia-Salmon, AB Report, paras 268-78. 
121 See ibid, para 266. 
122 See Bacchus, 2002, p 1028. 
123 Art 3.2 DSU; in analogy to Davey, 1992, pp 309-10, who explains that because of the remand 

authority of the CIT, appeals to the federal Circuit are greatly delayed and often never reviewed. 
For this reason, the CIT has adopted an 'intensive review'. 
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textile safeguard against Pakistani cotton imports under Article 6 A TC.
124 

The 
US-Cotton Yarn AB Report of 2001 is the only case to date which links a mem
ber's obligation of procedural good faith to cooperate in investigations with the 

Panel's standard of review relating to the facts. 
The US asked the AB whether the Panel was entitled to take into account 

evidence relating to facts which predated the US authority's determination of 

damage. l25 

The US had objected against the use by the Panel of the Official US Census data 
for 1998. Pakistan had submitted to censure the US safeguard measure for being 
based on 'unverified, incorrect and incomplete data' .126 The Panel ruled in favour 
of Pakistan and in line with its earlier decision in Argentina-Footwear. 127 

The 
Panel concluded that it was entitled to use such data-even if they had neither 
been available nor had been considered at the time of the investigation.

12R 

On appeal, the US argued that the Panel had exceeded its mandate under 
Article 11 DSU.129 The new data was not found by the Panel to 'vitiate' the 
result of the US determination and did not lead the Panel to ask the US to lift its 
safeguard. DO The US nevertheless appealed to the AB that its due process 
right-that Panels abstain from substituting their own judgment for that of the 
members-had been violated, because the Panel had considered evidence that 
was not in existence at the time the US made its determination of serious 

injury.!3l . . 
The AB summarised its jurisprudence on the Panel's standard of reView, Cit-

ing jurisprudence specifically relating to safeguards in the A TC and ASG 
(US-Shirts and Blouses, US-Underwear, Argentina-Footwear, US-Lamb, 
US-Wheat Gluten). 132 The US-Cotton Yarn decision consolidated the key ele
ments of the Panel's standard of review relating to facts.I.H US-Cotton Yarn 
concluded that Panels must not conduct a de novo review of the evidence nor 

124 See US-Cotton Yarn, An Report, para 74. 
125 Ibid, para 67; see also Oesch, 2003h, p 120. 
126 US-Cattail Yarn, An Report, paras 62-3. . 
127 See ibid, para 63; see also Oesch, 2003b, pp 118, 135, 174, for an overVIew of the 

Argentina-Footwear Panel decision and An Report relating to the standard of review. The al.lthor 
descrihes how the Panel considered evidence which was not presented to the national authoflty at 
th~ time of the investigation regardless of whether it was possible to suhmit it at that time or not. 
(The evidence related to transactions which took place after the c()j~sulrations had begun, hut fur· 
nished further evidence of the transactions that had taken place earlier). 

'128 See US-Cotton Yarn, An Report, paras 62-3, with references to paras 7.33, 735 and 7.94 of 
the US-Cattail Yarn Panel Report where the Panel narrowly delimited the use of thiS eVidence and 
stated that it would not he used to reinvestigate the market situation, but for examllllllg whether the 
US investigating authority had thoroughly and sufficiently investigated and whether It had heen 
justified to rely exclusively on the American Yarn Spinners Association data. 

129 Ibid, para 65. 
no Ibid, para 64. 
l31 Ibid, para 66, 78-80. 
132 Ibid, paras 70-3. 
133 See Oesch, 2003h, pp 107-8, 118; Oesch, 2003a, pp 648-50. 
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substitute their judgment for that of the competent authority,134 Specifically, it 
pointed out that the Panel took into account census data the US had not known 
about at the time of its determination, in the context of assessing the due dili
gence of an importing member in making the determination under Article 6.2 

ATC. 135 

The AB reprimanded the Panel for considering the census data, which 
amounted to using pre-determination evidence for establishing post-determina
tion facts. The AB based its argument on the grounds that the Panel had 
exceeded its standard of review, because it had ventured beyond the examina
tion of a member's due diligence and had substituted its judgment for the mem
bers' judgment which amounts to a de novo review. 136 

However, in its obiter dictum, the AB suggested, on the basis of the general 
principle of law of good faith, that the US lift the safeguard on its own motion, 
if the census data were to show that the determination had been incorrect. This 
obiter dictum demonstrates that even if a member has respected due diligence, 
it is not released from the duty to act in good faith. 137 Thus, the general princi
ple of law of good faith adopts the corrective function. 

The AB refrained from examining whether the US should be held in violation 
of good faith for not withdrawing the safeguard, possibly because the Panel's 
(unlawful) review of predetermination evidence brought to light that the safe
guard was legitimate in the first place. 

But not only was the good faith obligation unsubstantiated in US-Cotton 
Yarn, it could not become operational in practice. The question remained: who 
would be the entity charged with finding that a member has based its determi
nation on incorrect facts when Panels are prohibited from investigating post
determination evidence relating to predetermination facts? This shows that 
good faith does not fill a lacuna in WTO law, but serves to diffuse a politically 
sensitive situation. The standard of good faith excludes the Panel from review
ing certain facts but still ensures the same result the WTO desired in the first 
place: the only exception being that the duty shifts from the Panel to become an 
obligation of a member. The AB says: 

There is no need for the purpose of this appeal to express a view on the question 
whether an importing member would be under an obligation, flowing from the 
'pervasive' general principle of good faith that underlies all treaties, to withdraw a 
safeguard measure if post-determination evidence relating to pre-determination facts 
were to emerge revealing that a determination was based on such a critical factual 
error that one of the conditions required by Article 6 turns out never to have been 

met. us 

\34 US-Cotton Yarn, An Report, para 74; c(Cottier and Oesch, 2005, p 168 on de 1l0UO review. 
135 Ibid, para 67; see also Oesch, 2003b, pp 120, 127-8. 
1.16 See US-Cattail Yarn, An Report, para 80. 
137 Ibid, para 81. 
138 US-Cattail Yarn, An Report, para 81 (italics in original, footnote omitted). 
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Thus, the AB found that a Panel had exceeded its mandate without there being 
any necessity for showing that a Panel had committed an egregious error that 
calls into question its good faith, or may otherwise have acted in bad faith. A 
finding that the Panel 'substituted its own judgment for that of the competent 
authority or that it conducted a de novo review"39 is sufficient for finding that 
the Panel acted 'inconsistently with the standard of Panel's review under Article 
11 of the DSU' .140 

In the final analysis, the AB Report left the findings of the Panel, ie that the US 
safeguard measure was justified, unaltered, conceding to Pakistan only that the 
Panel had overstepped its standard of review. The AB said that it would not 
force members to have Panels investigate matters that will, in any case, be 
influenced by interest groups and thus not be objective (the determination of 
injury), but that in exchange it held the member should take the overall respon
sibility for imposing a fair safeguard. 

Evaluation of US-Cotton Yarn Appellate Body Report (2001) 

This decision of the AB has been described as inconsistent with Panel practice 
(which had considered post-determination evidence relevant to predetermina
tion facts in Argentina-Footwear) 141 and 'as a limitation at odds with the active 
role which Panels have generally played in reviewing the "raw" evidence', but 
also as consistent with 'the established principle that Panels must not conduct a 
de novo review of the matter'. 142 

The gist of the AB's proposition was that it was not interested in encroaching 
upon the members' national sovereignty by expanding the Panel's standard of 
review in exchange for more WTO-consistent safeguard measures. Safeguards 
run counter to the WTO's aims of free trade anyway, and when they are 
allowed, they exist only on a temporary basis. Thus, there is no merit-or so the 
AB argued-for Panels to invest resources in order to achieve accuracy in 
reviewing safeguard determination. 

Good faith to the AB substitutes for a more intrusive standard of review. The 
AB does not want the Panels to apply such an intrusive standard, because it does 
not want the Panels to waste time and resources in investigating national 
authorities' determinations, which will in any case be influenced by those inter
ests that called for the safeguard in the first place. 

In order to eliminate the too-high threshold to the Panel's standard of factual 
review (egregious error calling into question the good faith), the AS substanti
ated the claim that the Panel had exceeded its authority.143 However, to balance 

139 Ibid, para 74. 
140 Ibid, para 78. 
141 See Oesch, 2003b, pp 117-24. 
142 Ibid, P 124. 
143 See US-Cotton Yam, AB Report, para 80. 
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out the unfair result for the exporting party, the AB introduced the good faith 
duty of the importing member to withdraw a safeguard 'if post-determination 
evidence relating to pre-determination facts reveal that a determination was 
based on such a critical factual error that one of the conditions required by 
Article 6 turns out never to ha ve been met'. 144 

As noted above, the pertinent question is who should investigate a claim that, 
under a good faith obligation, a member should have withdrawn a safeguard? 
Would a Panel still be prohibited from taking into account post-determination 
evidence relating to predetermination facts? We think not, because: 

- the member, under US-Cotton Yarn, is now held responsible not under due 
diligence but under good faith for post-determination evidence relating to 

predetermination facts; and 
- the duty of members does not stem from either the A TC or the Safeguard 

Agreement but from the pervasive general principle of good faith. 

With this change in AB jurisprudence, the Panels are no longer substituting their 
authority with that of a member's investigating authority. Now, under the prin
ciple of good faith, the obligation for a correct determination of facts lies in the 
responsibility of the defendant WTO Member State. 

The AS has noted two points about this general principle of good faith: 

- The obligation to withdraw a safeguard measure when 'post-determination 
evidence relating to pre-determination facts' reveal that the determination 
was based on 'such a critical factual error that one of the conditions required 
by Article 6 turns out never to ha ve been met', flows from the 'pervasive gen
eral principle of good faith that underlies all treaties'. Thus, the good faith 
obligation is not a creation by jlirisprudence in the manner of the 'egregious 
error that calls into question the good faith of a Panel' standard for objec
tive assessment of facts under Article 11 DSU. 
It is an obligation for WTO Member States and does not function only as a 
standard. This conclusion flows directly from the fact that it represents the 
corollary to the right of members under Article 6 A TC to apply transitional 
safeguards. 

EC-Bed Linen (Article 21.5) Appellate Body Report (2003) 

In EC-Bed Linen (Article 21.5) India claimed that the Panel had violated Article 
11 DSU twice. India first said that the Panel had failed to apply the rules on the 
burden of proof developed in the US-Wool Shirts and Blouses jurisprudence, 
which would have shifted the burden of rebutting the prima facie case to the 
EC. 145. Secondly, India accused the Panel of distorting evidence under Article 11· 

144 Ibid, para 81. 
145 Sec EC-Bed Linen, (Art 21.5), AB Report, para 155. 
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by accepting for a 'fact' the 'mere' assertion by the EC that it had collected data 
on all relevant economic factors including stocks and capacity utilisation. 146 
India expressly conceded that the Panel had not committed an egregious error 
calling into question the good faith of the Panel, 147 but nevertheless claimed that 
the above-mentioned acceptance by the Panel of the EC's assertion constituted 
a failure by the Panel to make an objective assessment of the matter as required 
by Article 11 DSU.148 

The EC in reply denied that EC Regulation 1644/2001 contains mere asserta
tions. '49 Moreover, since India did not allege that the Panel had committed 
an egregious error calling into question the good faith of the Panel, India's claim 
of an incorrect determination of facts by the Panel in violation of Article 11 DSU 
was unfounded. ISO 

The AB confirmed the downscaled threshold for measuring a Panel's deter
mination of facts (factual standard of review) of US-Cotton Yarn, and cited 
three situations in which a violation of Article 11 DSU without finding an egre
gious error could be conceivable: 

it has not always been the situation that the Panel had made an egregious error 
calling into question its good faith. Indeed, we have found a violation of Article 11 of 
the DSU when Panels have failed to ensure that a competent authority evaluated all 
relevant economic factors and that the authority's explanation of its determination is 
reasoned and adequate.!." In those instances, the error related to the evaluation con
ducted by the competent authorities. We also found that a Panel exceeded its mandate 
under Article 11 by considering evidence that was not in existence at the time of a 
member's determination imposing a safeguard measure on imports of textiles. '52 In 
another case, we determined that the Panel had not made an objective assessment of 
the matter before it because it examined a claim that had not been raised by the com
plainant. '5.l 

The AB in this case found that none of the cited examples supported India in its 
appeal. India had not appealed against the evaluation by the EC's investigating 
authorities of the relevant factors in Article 3.4, as had been the issue in 
US-Wheat Gluten. Rather, India appealed only against the Panel's assessment 
of the facts of the case, and not of the matter before it. According to India, the 
Panel had distorted the evidence by placing greater weight on the statements 
made by the EC than on those made by India. Since jurisprudence holds that the 
weighing of evidence is at the discretion of the Panel as a trier of facts, and India 

146 Ibid, para 156. 
147 See ibid, para 158 and India's appellant submission, para 87. 
148 Ibid, para 156. 
149 EC-Bed Linen, (Art 21.5), AB Report, para 158. 
150 See ibid, para 180. 
151 Ibid referring to US-Wheat Gluten, AB Report, paras 161-2; US-Lamb Safeguards, AB 

Report, para 149. 
152 Ibid, para 180 referring to US-Cotton Yam, AB Report, para 80. 
153 Ibid, para 180 referring to Chile-Agricultural Products, AB Report, para 177 (foo(llores in 

original). 
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did not succeed in convincing the AB that the Panel had exceeded the bounds of 
this discretion, the AB rejected India's argument that the Panel had distorted evi
dence. 154 

Thus, the AB found that the Panel had properly complied with its duty under 
Article 11 of the DSU and therefore upheld the Panel's finding that the EC had 
information before it on the relevant economic factors listed in Article 3.4 of the 
AD Agreement when making the determination of injury,155 

Evaluation of EC-Bed Linen (Article 21.5) Appellate Body Report (2003) 

The EC-Bed Linen (Article 21.5) case demonstrates that it is no longer necessary 
to demonstrate that there has been an egregious error calling into question the 
good faith of the Panel. The cases preceding EC-Bed Linen (Article 21.5), which 
had also abandoned the use of good faith in Article 11 DSU, were 
Korea-Alcohol (mainly because the party claiming a violation of Article 11 dis
missed good faith of its own), US-Wheat Gluten and US-Lamb Safeguards. 

The good faith element in Article 11 DSU is discretionary. It is possibly 
applied by the AB against a Panel only in cases based on scientific evidence or in 
all cases covering an exception to free trade. 

The AB is more intrusive now than formerly vis-a.-vis Panels, because a mere 
legal issue connected to a fact suffices to trigger a review. No longer will bad 
faith be the sole factor prompting the AB to actively review a Panel's factual 
conclusions. Invariably, with the more intrusive review, the AB has also 
acquired a heavier workload. This might be the real reason why the AB in the 
cases immediately following EC-Bed Linen has re-introduced the good faith 
test. In contrast to the good faith egregious error test used in the past, this new 
good faith obligation puts a heavier burden on the defendant WTO Member 
State to correctly determine the contested facts. 

CONCLUSIONS 

In the first set of cases (Australia-Salmon,L56 Japan-Agricultural Products,157 
EC-Poultry L58 and Korea-Alcohol) 159 in which the AB applied the good faith 
standard of review relating to the Panel's appreciation of facts, the AB followed 
the high standard for the threshold of good faith that it had established in 
EC-Hormones. 

154 See ibid, para 181. 
155 See ibid, para 182. 
156 See Australia-Salmon, AB Report, para 266. 
157 See Japan-Agricultural Products, AB Report, para 141. 
158 See EC-Poultry, AB Report, para 133 (although the reference to good faith/egregious error is 

contained in a quote from EC-Hormones and was not reformulated specifically by that AB). 
159 See Korea-Alcohol, AB Report, para 162 and 164. 
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. With US-Wheat Gluten and US-Lamb Safeguards, the AB loosened its 'strin
gent', 'rigorous'l60 and 'too strict' 161 criteria for assessing a Panel's factual con
clusions and, in the process, dismissed the good faith threshold. Once it had 
dismissed the good faith threshold, the AB only reviewed factual conclusions 
when such conclusions were connected to some legal problem. Thus, the AB 
burdened itself with more work and was quite intrusive upon the Panels and, 
indirectly, upon domestic investigation authorities. 

With Chile-Agricultural Products in 2003, the AB re-introduced good faith, 
with a view to firmly grounding the Panels' duty to respect members' due 
process rights. This had the effect of increasing the defending WTO Members' 
responsibilities vis-a-vis factual issues and formalized the complaining party's 
due process rights while relieving the AB of some of its workload. 

Appreciation 

The AB introduced the measure of good faith to prevent Panels from abusing 
their power of factual appreciation by intruding into areas of sovereignty 
reserved for the domestic authorities' factual considerations. 

There were three main reasons for the reintroduction of good faith to limit 
the Panel's discretion in assessing facts: 

to protect the 'integrity of the WTO dispute settlement'; 162 

to maintain the much appreciated speedy resolution of complex issues as 
required by Article 12.2 DSU, which would no longer be possible if the· 
Panels had to conduct more fact-intensive searches; and 163 

to avoid the WTO judiciary, with its limited resources for expert-intensive 
disputes, being pulled into scientific debates. 164 

Moreover, it seems like the AB purposely introduced this standard with the 
intention of later dropping it. 

This study argues that the AB created the high standard of 'bad faith' because 
it was at that time faced with trade and linkage cases on which it wanted to 
reserve its opinion (possibly to preserve some consensus at the WTO), so it con
veniently let the Panels-which were more pro-free trade-assess the facts, and 
would intervene only in cases in which an error called into question the good 
faith of a Panel. Perhaps the fact that good faith is a 'fact-intensive' principle for 
determining whether or not a Panel has abused its limits of factual assessment 
added to the AB's reluctance to use it, leading the AB to dismiss the standard 

160 Oesch, 2003b, p 159. 
161 Ibid, P 160. 
162 EC-Poultry, AB Report, para 133. 
163 See Bronckers and McNelis, 1999, p 252. 
164 CfJackson, 2(iOO, pp 152-4. 
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later on. 165 However, at the same time the AB threw in references scattered here 
and there in the text of its decisions indicating that the standard of review 
existed to ensure the members' due process rights and fundamental fairness vis
a-vis the Panel. 166 

It was not until the 2001 Chile-Agricultural Products case that the AB finally 
recognised that a Panel need not have acted against good faith in the apprecia
tion of evidence, before the AB could enter into the picture; it sufficed that the 
Panel had disregarded the 'fundamental tenet of due process' for the AB to 
actively review the Panel's conduct. 167 

While in its early years of jurisprudence the AB had searched for ways to 
balance its different substantive goals, which led to the linkages debate of the 
late 1990s, the reality of the trade remedy cases and their harsh litigation tech
niques has forced the AB to organise its procedural checks and balances. 168 

Critics may say that the AB's 'heightened scrutiny' is directed at 'controlling 
the hegemon's protectionist impulses' (ie, the US).169 The AB has done its job in 
continuing to use the general principle of law of good faith and its corollary, due 
process, as the guarantee of fair dispute procedures and ultimately, fair trade. It 
has protected the WTO dispute settlement system from becoming a single liti
gation machine fed by those members who can 'afford' to have a trade concern 
because they possess the financial resources and weight to rally litigious lawyers 
who can succeed in deterring the Panels and the AB from investigating the 
underlying substantive issues. 

As has been described elsewhere, the evolution of the AB's standard of review 
for facts is a measure of the WTO's constitutionalisation and of the role therein 
of the WTO judicial bodies. 170 It can be argued that the WTO's constitutional
isation has partially hinged upon the eventual abandonment of the good faith 
standard in the AB's review of factual considerations. While the good faith stan
dard brought the WTO close to public international administrative law, where 
the IC]'s standard of review of lower tribunals is similarly based on breaches of 
good faith, the elimination of this standard has firmly established the WTO as 
a more constitutionalised international order. 171 

165 Kolb, 2000, p 69. 
166 See EC-Hormol1es, AB Report, para 133; Il1dia-Patel1ts, AB Report, para 94; 

Australia-Salmol1, AB Report, para 272. 
167 Chile-Agricultural Products, AB Report, para 175 referring to Australia-Salmol1, AB Report, 

para 278. 
16" Compare US-Shrimp AB Report, para 156 and EC-Hormol1es, AB Report, para 177 with 

US-Japal1 Hot-rolled Steel AB Report, para 172, see also Ehlermann, 20OJ, p 704, also pp 698, 701. 
1('9 Tarullo, 2002, I' 169. 
170 See Cottier and Oesch, 2003, PI' 287-306; Oesch, 2003b, I' 234, 'juridification' of the DSU, 

instead of constitutionalisation of the WTO; Cottier and Hertig, 2004, PP 261-328; Jackson and 
Croley, 1996, p 195; on the correlation between the standard of review, its incursion on national sov
ereignty and co;,sequel1t strengthening of the WTO's 'constitution'. 

171 See Cal1ada-Aircraft, AB Report, para 190. 
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Legitimate Expectations as to the 
Precedential Value of Dispute 

Settlement Reports 

XOPTED PANEL AND AB Reports create legitimate expectations for 
members that 'following Panels dealing with the same or similar issue' 
will take into account the relevant previous WTO rulings. I Legitimate 

expectations confer upon WTO Member States the principle that, in general, 
the finding of a previous report to a similar set-up of facts in a case will be 'taken 
into account' by the subsequent Panel or appellate ruling. 

Despite creating legitimate expectations, such prior reports are not prece
dents, because they are not binding on all WTO Member States but rather only 
between the parties to a particular dispute. 2 The AB overturned the US-Japan 
Alcohol Panel, which had attributed to prior reports the status of subsequent 
practice. 

Nonetheless, it is a notable achievement for the diplomacy-oriented GATT 
47 system to have abolished the rule that the adoption of reports could be 
blocked in order to establish dispute settlement reports as 'legally binding deci
sions', even if not binding on all the WTO Member States.3 

THE WTO-SPECIFIC BASIS OF THE PRINCIPLE OF PROTECTION OF 
LEGITIMATE EXPECTATION 

The AB in Japan-Alcohol created the precedential value of adopted WTO Panel 
reports and based such value on PLE. The Panel in Japan-Alcohol had chosen a 
different legal basis for the adjudicator's duty of following previous reports 
from that chosen by the AB, and had accorded adopted Panel reports the rank 
of a primary source of treaty interpretation as 'subsequent practice' pursuant to 
Article31(3) (b) VCLT.4 

I Cottier and Oesch, 2001, P 29. 
2 See Cameron and Gray, 20(>1, p 263. 
3 Cottier and Oesch, 20(>1, p 28. 
4 Japan-Alcohol, AB Report, PI' 12-13, and Panel Report, para 6.10. 
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Under GATT 47, the Dessert Apples Panel had already refused to concede 
that adopted reports are subsequent practice, which the GATT 47 interpreter is 
bound to respect under Article 31 (3)(b) VCL T. Nevertheless, the Dessert Apples 
Panel held that a party may harbour the legitimate expectation that the adopted 
Panel report will be followed in the future. s In 2002, the WTO Secretariat sent 
out a note to confirm the role of legitimate expectations of adopted Panel and 
AB Reports. (\ 

Article XVI(1) of the WTO Agreement is the only exception to the rule that 
adopted reports shall create legitimate expectations for the future rulings. 
Article XVI(1) WTO Agreement confers adopted GATT 47 Panel reports a 
precedential value.7 However, the provision is of limited practical use, because 
under GA TT 47 few reports were actually adopted. 

It is generally agreed that adopted reports create the legitimate expectation 
that similarly situated ones will follow the argumentation of the preceding ones. 
So far, no scholar has argued in favour of attributing adopted reports a more 
fundamental role as the primary source of interpretation of subsequent practice 
under Article 31(3)(b) VCL T.R 

The substantive and WTO-specific principle of legitimate expectation as to 
the precedential value of adopted reports, trumps the interpretive and general 
international legal rule of subsequent practice. Apparently, the WTO legal sys
tem before 2002, as the Note of the WTO Secretariat showed, was not yet pre
pared to attribute to its reports the status of subsequent practice.'" This study 
argues that in 2002, the AB decision in US-Line Pipe from Korea dismissed the 
principle of legitimate expectations in favour of the binding interpretive rule of 
subsequent practice. WTO reports adopted since 2002 have the precedential 
value of subsequent practice, which obliges adjudicators to take similarly situ
ated, preceding reports into consideration as a primary means of WTO inter
pretation. 

'Subsequent Practice' of Article 31(3)(b) VCL T and Rule of Precedents in 
International Law 

The US-Line Pipe from Korea AB Report of 2002 indicated that the situation 
may be changing. In this case, the AB made the following statement in para
graph 174: 

-' See Cameron and Gray, 2001, p 263 and fn 74. 
6 See GATT/WTO Dispute Settbnenr Practice Relating to GATT Art XX, paras (b), (d) and (g), 

Note by the Secretariat, 8 March 20D2, WTO Doculllent, WT/CTE/W/2D38. 
7 See Cottier and Oesch, 2DD1, P 29. 
" See Pal meter and Mavroidis, 1998, p 4Dlf; Cameron and Gray, 2D01, 1'.263. 
9 See Cottier and Oesch, 2D01, pp 29-3D. 
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Following the Vienna COllvention approach, we have also looked to the GATT acquis 
and to the relevant negotiating history of the pertinent treaty provisions. We have 
concluded that our view is reinforced by the jurisprudence under the GATT 47 
(emphasis in the original).lo 

If this statement is to be taken in the way its textual interpretation suggests, it 
would mean that since 2002, the AB has been prepared to recognise that previ
ous GATT/WTO practice has the status of subsequent practice today. Since 
2002, the AB has substituted the status of prior reports, as a GATT -principle of 
legitimate expectations, with the binding obligation to take into consideration 
prior reports as a primary source of treaty interpretation pursuant to the VCL T. 
Insofar as the AB intended to shift its jurisprudence towards a binding obliga
tion to take into consideration prior reports, the role of precedents in WTO law 
today is equal to the role that precedents have in general public international 
law. Moreover, having been attributed the primary interpretive value of subse
quent practice under Article 31(3)(b) VCLT, prior reports at the WTO have a 
more decisive influence on adjudication than judicial decisions have in general 
public international law under Article 38(1)(d) of the IC] statute, where judicial 
decisions are categorised as subsidiary means for the determination of law.u 

The Obligatory or Voluntary Nature of Legitimate Expectations as to 

Precedential Value of WTO Reports 

The question then arises of whether the Panels or the AB may voluntarily, or 
must mandatorily, take into consideration similarly situated previous reports. 
The issue is whether or not the principle of legitimate expectations as to the 
precedential value of adopted reports is an obligation for the judiciary, or only 
a principle, that sets a general rule, from which it remains possible to deviate. 

Cottier and Oesch argue that the case law of the Panels-short of constitut
ing 'judicial decisions', as the Japan-Alcohol Panel report proposed-is to be 
considered 'an important part of the GATT acquis'. Insofar as adopted prior 
reports constitute GATT acquis, Cottier and Oesch argue that the Panels and 
the AB 'may be obliged to articulate particularly good and convincing reasons 
when departing from a previously developed line of argumentation and reason
ing' .12 For Cottier and Oesch the obligation for the Panels and the AB to follow 
the legal reasoning of previous reports, exists 'in order to give due respect to the 
principle of legal certainty'. 13 

Appellate practice in US-Shrimp (Article 21.5) in contrast, found that the 
principle of legitimate expectations as to adopted reports imposed no obligation 

10 US-Line Pipe from Korea, AB Report, para 174. 
11 Cottier and Oesch, 20D1, P 29. 
12 Ibid, P 3D. 
13 Ibid. 
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upon a Panel to follow the line of reasoning of previous reports, o~, in the neg
ative, to offer a thorough justification for why it has chosen to deviate from the 
arguments of similarly situated preceding reports. 

The US-Shrimp (Article 21.5) AB Report clarifies that the legitimate expecta
tion of 'WTO Member States of taking into account the reasoning in an adopted 
report', 'w here relevant to any dispute' means that 'a Panel :an us [e J ••• findin~s 
as a tool for its own reasoning'. 14 In contrast to the earlIer Japan-Alcohohc 
Beverages Report, this wording suggests a more voluntary than mandatory 
nature for the obligation to adhere pursuant to PLE to preceding reports. The 
earlier report stated: 'Adopted Panel reports are an important part of the GATT 
acquis. [ ... J They create legitimate expectations among WTO Member States, 
and, therefore, should be taken into account where they are relevant to any dls
pute'.15 

The Argentina-Textiles Panel mentioned the 'experience' acquired by the 
contracting Parties as well as the 'importance' of adopted Panel reports to the 
GA TT acquis. I6 The Argentina-Textiles Panel did not define more clearly 
whether PLE as to the precedential value of adopted reports creates a binding 
obligation to ~espect preceding decisions, or whether it leaves the WTO adjudi
cator the choice between adhering to the ruling or ignoring it. 

The US-Shrimp (Article 21.5) AB decision expanded the concept of legitimate 
expectations of preceding Panel reports to AB Reports. 17 Nowhere is it more 
obvious that a subsequent AB decision will follow in the footsteps of a preced
ing one as in Article 21.5 DSU complaints. 

So it was only logical that the preceding US-Shrimp AB Report provided the 
basis for the subsequent US-Shrimp (Article 21.5) AB Report. The question is 
whether the concept of legitimate expectations as to adopted Panel and AB 
reports will lead eventually to recognition of stare decisis, or whether it resem
bles more the 'the law of the case' common law doctrine. IS 

In any case, it may be that the era of legitimate expectations as to the status 
of prior adopted reports came to an end when the US-Line Pipe from Korea AB 
decided in 2002 to attribute similarly situated prior reports the status of subse
quent practice. However, since no AB Report has since expressed its opil:ion on 
the precedential value of adopted prior reports, the substantive but less mClslve 
role for adopted prior reports under the concept of legitimate expectations may 
still be applicable concurrently or exclusively to the interpretive yet more strin
gent obligation to follow the rulings of prior reports under subsequent practice. 

14 US-Shrimp (Art 21.5) AB Report, para 109 with reference to US-Shrimp (Art 21.5) Panel 
Report, para 5.138. 

IS See Japan-Alcohol, AB Report, p 14, for the Iq~itil11atc expectations adopted Panel reports ere· 
atc. 

16 See Argentil1a-Footwear, Safeguards, Panel Report, fn 175 to para 6.24. 
17 See US-Shrimp (Art 21.5), AB Report, para 109. 
IS See Kearns and Charnovitz, 2002, p 350 and fn 66. 
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The Binding Precedent or Discretionary Precedential Nature of WTO Reports 

The evolution of the value of prior adopted reports, from the principle of 
legitimate expectations under GATT 47, to subsequent practice for WTO prac
tice today, demonstrates once more how the principle of good faith and its ema
nation of the PLE may further anchor the interpretation of the WTO 
Agreements in the rules of the Vienna Convention. By the proxy of the GAT~
specific principle of legitimate expectations, the WTO judiciary has once agam 
integrated the WTO legal system more firmly into the rules (of interpretation) 
of the international legal order. 

THE TRIANGLE OF PROCEDURAL GOOD FAITH 

Procedural good faith functions for the following reasons as a triangle that 
binds the three actors making up the WTO legal system, namely the WTO 
Member States, the Panels and the AB. 

On the one hand, procedural good faith protection in WTO dispute settle
ment prohibits WTO Member States from abusing the WTO dispute proce
dures and due process rights, as a tool for vexatious litigation practices. Such an 
obligation of good faith is codified in the duty to resolve disputes in good faith 
(Article 3.10 DSU) and to enter into consultations in good faith (Article 4.3 
DSU). 

On the other hand, procedural good faith functions as a standard in Article 
3.7 DSU and not as an obligation. The EC-Bananas and the Mexico-HFCS 
(Article 21.5) AB Reports implied a standard of good faith when requiring WTO 
Member States to only engage in dispute settlement proceedings when the result 
would prove 'fruitful' .19 

Case law in EC-Hormones, EC-Poultry, Australia-Salmon and Korea-Alcohol 
inferred from Articles 11 and 13 DSU that factual standard of review of a Panel and 
of the AB was based on good faith. As a standard of review, the 'procedural' func
tion of good faith is to limit the Panels' and the AB's standard of review relating to 
facts. 

The later cases of US-Cotton Yarn in 2001 and EC-Bed Linen (Article 21.5 

DSU) in 2003, reversed the standard of good faith review and substituted the 
good faith threshold for the Panels and the AB with a Panel's right to seek 
information, which reinforces good faith as inferred from Article 13(1) DSU 
with the good faith duty of the WTO Member States. 

Article 13.1 DSU, the right of a Panel to seek information from Members, has 
been interpreted with the good faith obligation in Article 3.10 DSU as obliging 
Members to cooperate with the Panels. 

19 Sec Mexico-HFCS (Art 21.5), AB Report, para 73; EC-Bal1C1l1as, AB Report, paras 134-5. 
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More concretely, the Canada-Aircraft AB report found that while the 
language of Article 13.1 establishes the right of a Panel to seek information, a 
contextual interpretation of Article 13.1 DSU in the light of Article 3.10 DSU 
establishes the obligation of Members to provide the Panel with information.20 

Canada-Aircraft equipped its newly created obligation upon the WTO Member 
States with a legal consequence, ie, the adjudicator may draw adverse inferences 
pursuant to the ASCM based upon a member's non-compliance with its duty to 
inform the Panel. 21 

It has been shown that the obligation to engage in dispute settlement proce
dures in good faith under Article 3.10 DSU has far-reaching implications inso" 
far as it has been drawn upon to create additional obligations for the members 
in terms of WTO procedural law. In construing the main procedural rights and 
obligations for dispute settlement rules and procedures, such as the duty of 
members to provide the Panel with information and the standard of factual 
review of the Panels and the AB, the principle of good faith has 'judicialised' the 
WTO.22 For this reason, the AB found that Article 3.10 DSU has 'far-reaching 
implications for the WTO dispute settlement system'.23 

As early as 1955 Schwarzenberger was already predicting that good faith 
would become a cornerstone in the development of international institutional 
law, organizing not only the relations horizontally between the members, but 
also vertically between the members and the organs ('superstructures'): 

If the ever-growing importance of treaty law, as compared with international cus
tomary law, and the multitude of international institutions, which impose on their 
members positive duties of actions and cooperation are duly taken into account, the 
actual and still more the potential, significance of this principle for the superstructures 
of international law strengthens still further the arguments in favour of such a positive 
assessment of the place of good faith in international law .24 

In fact, at the WTO, and particularly for the WTO's procedural law of dispute 
settlement, good faith is the 'impetus for legal development', be it by effective 
interpretation or by gap-filling.25 Such an ability to link a specialised legal order 
to more general international rules-as good faith for the WTO has demon
strated with respect to the rights and procedures of its dispute settlement-is 
what characterises good faith as an 'essential principle of internationallaw'2" or 
'general principle of internationallaw'.27 

20 See Canada-Aircraft, AB Report, para 190. 
21 Ibid, paras 200-1; Ste~er, 20()], I' 819. 
22 Goldsmith and Posner, 2005, 1'161. 
23 Canada-Aircraft, AB Rcport, para 182. 
24 Schwarzenber~er, 1955, I' 325. 
25 Degan, 1997, 1'139. 
26 Chen~, 1987, p m~. 
27 US-Shrimp, AB Report, para 158; Brownlie, 1998a, I' 18. 
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Despite criticisms28 that the WTO has moved towards a 'trade constitu
tion' ,29 the WTO's judiciary is to be credited for carefully constructing a web of 
rights and obligations relating to the rules and procedures governing the settle
ment of WTO trade disputes. By unveiling links between 'due process rights', 
the abuse of such rights, standards of procedural fairness, the PLE and good 
faith,30 and, in particular, by drawing from good faith to limit the Panels' fac
tual standard of review under Article 11 DSU,31 the AB has created a system of 
procedural checks and balances, which are the ratio and foundation of any con
stitutional order. 

28 Sce Koskennicmi and Leino, 2002, PI' 571-2; see also Howsc and Nicolaidis, 2003, PI' 308-43. 
29 Sec Jackson, 1999, PI' 339-51; see also Petersmann, 2000, PI' 111-34; Cottier and Hertig, 2004, 

PI' 261-328; Cottier and Oesch, 2003, PI' 299-301; Cottier and Mavroidis, 2003, 353-7; Cottier and 
Oesch, 2005, PI' 532-42. 

30 Camcron and Campbell, 1998, I' 21, on the AB havin~ 'to deal with some of the procedural 
concerns in a direct way' and the AB as a 'constitutional legal chamber', setting rules on 'general 
principles of international law applicable to the conduct of the dispute, such as legitimate expecta
tions, due process or procedural fairness; the question of where the burden of proof lies in making 
and dcfendin~ complaints; the distinction between le~al argument and claims; judicial economy; 
deference and the standard of review'; and pp 22-3 on constitutional principlcs in the daily business 
of the WTO, includin~ dispute settlement. 

31 By interpretin~ 'tcleolo~ically' the obli~ations of Articles 13(1) DSU and 11 DSU in combina
tion with the ~ood faith obli~ation of Articlc 3.]() DSU, to bind the WTO Member States parties to 
a dispute to the obli~ation to provide the Panel with information, even if such information is not 
bein~ sou~ht by the Panel. 
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Conclusions 

T HE PRINCIPLE OF good faith has been part of the GATT acquis in 
the form of the basic tenet of PLE ever since the beginnings of GATT 
1947 adjudication.! This 'well-established GATT principle'2 has 

formed the grounds of non-violation nullification and impairment complaints. 
Since the establishment of the WTO, it applies more broadly, both in violation 
and non-violation complaints (Korea-Government ProcurementJ.3 By 1998, the 
WTO Panels and the AB were drawing from the general principle of law of good 
faith and its corrolaries of pacta sunt servanda and prohibition of abus de droit. 
It remains debatable firstly whether the Panels and the AB meant to expand the 
jurisdiction of the WTO to include a source of law other than the covered agree
ments. Secondly, the question is whether they just meant to apply, in the sense 
of Pauwelyn, the general principle of law without considering that principle or 
the customary rule of pacta sunt servanda as sources of WTO jurisdiction. 
Thirdly, the question is whether or not good faith enters WTO jurisprudence 
pursuant to the 'rule of good faith interpretation' of Article 31(1) VCLT to inter
pret the WTO Agreements. 

THE RULE OF WTO GOOD FAITH 

Substantive Good Faith 

Substantive good faith protection manifests in WTO substantive law firstly as 
the principle of the PLE. GATT Articles II and III have been interpreted to 

1 India-Patents, AB Report, para 34: 

lTJhe Panel noted that whereas the 'disciplines formed under GATT 1947 (so-called GATT 
acquis) were primarily directed at the treatment of the goods of other countries', l ... J the con
cept of the protection of legitimate expectations in relation to the TRIPS Agreement applies to 

'the competitive relationship between a Member's own nationals and those of other Members 
(rather than between domestically produced goods and the goods of other Members, as in the 
goods area)' (footnote omitted, emphasis in the original). 

The AB was quoting from India-Patents, Panel Report, para 7.21. 
2 India-Patents, Panel Report, para 7.21; India-Patents, AB Report, para 36. 
3 Against Zeitler, 2005 p 752, who diagnoses a negative impact of using the principle of good 

faith broadly, because such a broad use would 'destroy' the distinction between violation and non
violation type complaints, a result, which according to Zeitler, is noxious to the WTO legal system. 
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protect legitimate expectations as to the conditions of competition, ie to offer 
protection against the frustration of benefits by measures not inconsistent with 
the rules but which nevertheless reduce the value of the negotiated concessions. 
This rule isexpressly codified in the GATS Articles VI:5(a)(ii) and XVII:3 (see 
chapter six). The PLE constitutes the cause of action of non-violation 
nullification and impairment complaints. This type of complaint is codified in 
Articles II and III GA TT, GA TS Articles VI:5 (a) (ii), XVII:3 as well as in Articles 
3.10 and 4.3 DSU. NVNI is still suspended for the TRIPS, even if negotiations 
on the issue started in 1999 pursuant to Article 64 TRIPS. Under a NVNI action, 
the complainant has the duty of demonstrating the benefit of a specific negoti
ated level of tariff concessions. Under the definition of the benefit, the categor
ies of PLE may be split into several sub-categories: 

- If PLE relates to conditions of competition, a traditional NVNI complaint 
brought under the cause of action of either GA TT or GATS is the rule. 

- If PLE relates to a concept of 'conditions of competition' extended beyond 
negotiated trade concessions, the benefit is the 'predictability to plan future 
trade'· but the cause of action of·a NVNI may be overbroad and thus , 
'wrong', and is thus replaced by a violation complaint. 
If PLE relates to the concept of conditions of competition as to trade con
cessions under negotiations, the benefit is the customary rule of pacta sunt 
servanda, and the preferred cause of action a 'broad' but nevertheless 'true' 
NVNI, because pacta sunt servanda is a legitimate and recognised legal 
basis. 

Not recognised as the basis for a claim is PLE relating to conditions of competi
tion nullified or impaired by non-WTO law. In such cases, neither Panels nor the 
AB would substantiate PLE, because the the NVNI claim is overbroad and 
'wrong' and a violation complaint not available. 

Interpretative Good Faith 

The second category of good faith in WTO law is interpretive good faith. 
Chapters seven to nine of this study examined the interpretive uses the WTO 
adjudicators could make of good faith. The study argued that while the Panels 
have found that the general rule of interpretation under Article 31(1) VCL T 
prescribes what they have called a 'good faith interpretation' for every interpre
tive process, given that good faith is one of the mandatory sources of inter
pretation under Article 31(1)VCL T. However, the AB has not in addition to 
text, context, object and purpose, recognised good faith as an interpretative 
tool, specifically not if it is intended to protect the legitimate expectations that 
a member may claim. 
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Procedural Good Faith 

In WTO procedural law, good faith protection firstly stands for good faith in 
efforts to resolve trade disputes and, secondly, for engaging in fruitful disputes, 
as opposed to submitting frivolous complaints. Thirdly, good faith in WTO 
procedural law determines that every dispute settlement procedure should start 
with good faith consultations (see chapters ten to twelve). These procedural 
good faith obligations are expressly codified in DSU Article 3.10. This study 
found that procedural good faith obligations in dispute resolution primarily 
function to limit the exercise of due process rights by the litigants. Procedural 
good faith obligations thus promote fair, prompt and effective procedure. As 
the analysis of the case law since 2000 has showl'!, the AB uses the procedural 
good faith obligations in the following ways: 

Good faith dispute resolution defines the extent to which a litigant may exer
cise its due process rights against the other party to the dispute. 
Procedural good faith reinforces the Panels' right to seek information under 
Article 13(1) DSU. Following a submission by Brazil, which had interpreted 
the duty to settle disputes in good faith as the litigants' duty to cooperate 
with the Panel, the AB created the duty of the members party to a dispute to 
provide the Panel with information. 
The well-established GATT-principle of protecting legitimate expectations 
has a procedural function in WTO law because it attributes precedential 
value to the adopted reports of the Panel and AB. As such, the procedural 
law function of PLE is to empower the members party to a dispute to 
demand that the WTO adjudicators follow the pattern established for sim
ilar cases in previous disputes. The procedural PLE as to the precedential 
value of adopted reports paves the way for installing a principle of stare 
decisis for WTO adjudication. 

In procedural law, good faith may close the gaps in the DSU and legesspe
ciales on dispute settlement in the other WTO Agreements which could other
wise lead litigants to abuse the WTO dispute settlement system. In the face of a 
missing rule on stare decisis, the PLE may fill in the gap by attributing prece
dential value to adopted dispute settlement reports. Furthermore, good faith 
may shape the rules of negotiations to ensure that they are 'forthright'; 'open' 
and 'transparent'.4 

4 Korea-Govemment Procurement, Panel Report, para 7.110. 
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GOOD FAITH'S ROLE FOR THE WTO JURISDICTION'S REACH 

The Jurisdictional Role of Good Faith 

The initial question was whether the general principle of law of good faith pro
tection has enlarged the scope of WTO jurisdiction, which was previously been 
limited to the law of the WTO covered agreements The principle of good faith 
defines the scope of the positive treaty law of the WTO Agreements and the lim
its of jurisprudence about these agreements. 

- It has been shown that the GA TT and later WTO rules have been shaped by 
the general principle of law of good faith. The answer to the question of 
whether or not the Panels of the WTO have acted inconsistently with their 
obligations under the DSU by using the general principle of good faith to 
clarify the rights and obligations of the WTO Member States party to a dis
pute (Article 3.2 DSU), has been shown to hinge on whether the general prin
ciple of law of good faith is used only to interpret the WTO law of the 
covered agreements, or whether it is directly applied as a general principle of 
law to the trade relations between the WTO Member States. 

• On the one hand, a first doctrinal path would lead to the argument that 
interpretation and application are but the two sides of the same coin, so 
that there is no distinct difference between the two concepts. 

• On the other hand the general principle of law of good faith may be used 
only when interpreting the existing WTO law of the WTO covered agree
ments, and not for extending the scope of rights and obligations of the 
WTO Member States, which the WTO Member States had contracted 
into when they established the WTO. 

- Within the multilateral treaty system of the WTO, the general principle of 
law of good faith and the rule of interpretation in good faith under Article 
31(1) VCLT, each express a different function: 

• The principle of protecting legitimate expectations, the obligation to per
form and implement the WTO Agreements in good faith, as well as the 
prohibition of abus de droit and apply as substantive legal principles, 
somewhat expand the law and jurisdiction of the WTO. 

• The rule of interpretation in good faith under Article 31(1) VCL T clarifies 
the rights and obligations of the WTO Agreements and, as such, is consis
tent with Article 3.2 DSU. 

• The obligation to consult and settle disputes in good faith, codified in 
Articles 3.10 and 4.3 of the DSU, is a procedural expression of good faith 
that prevents members from abusing their right to a dispute settlement 
procedure. In combination with Article 3.7 DSU, which contains the oblig
ation to engage in dispute settlement proceedings only if such proceedings 
are seen as leading to a fruitful solution for a dispute, Article 3.10 prohibits 
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vexatious disputes. The good faith standard created by the AB in US-FSC, 
namely that the rules and procedures for settling disputes in the WTO be 
used 'fairly, promptly and effectively', also prohibits abuse of the DSU rights 
and obligations. Procedural good faith obligations have contributed to the 
'judicialization' of the WTO, which is the term used to describe the process 
of adjudicating disputes according to 'formal rules of evidence and proce
dure administered by independent judges who employ conventional tools of 
legal reasoning, rather than left to negotiations among the affected parties'.5 

Whether substantive, interpretive or procedural, the general principle of law of 
good faith is an example of how the WTO has successfully absorbed the three 
sources of public international law into its applicable law. Together with its cor
rolary in custom, pacta sunt servanda, as well as the non-WTO treaty rule of 
'good faith interpretation' of Article 31(1) VCLT, WTO judicial practice, 
namely, Panel reports, has pioneered the search for a mutual interconnection 
between WTO treaty law and general sources of international law. Vice versa, 
the GATT-specific priniciple of PLE may have found its way into non-WTO 
treaty law, namely NAFT A and bilateral investment treaties.6 

The gains from good faith in WTO are law identified as follows: 

- In future WTO negotiations, good faith may be of strategic value to the rela
tionship between the WTO and other international agreements. 

- More specifically, in a strategic function, good faith may be used to layout 
the rules by which the norms and standards created by these other inter
national treaties may be integrated into WTO law and practice. 

- Expressions of good faith, and the way the WTO judiciary uses them, may 
provide insights into the broader relationship between general public inter
national legal sources, such as treaty law (VCLT), customary international 
law (pacta sunt servanda) and general principles of law (good faith) and the 
WTO Agreements. 

Pacta Sunt Servanda Limits to Normative Content 

Certain treaty norms of the different WTO covered agreements imply a good 
faith obligation or inherently express a good faith standard. Primarily, good 
faith is found in exceptions to the trade liberalization obligations of the WTO 
Agreeements, namely in the Chapeau of Article XX GATT 94. It is also inher
ent in other obligations crucial to the object and purpose of the various WTO 
Agreements. 

Functioning as the gate keeper of the negotatiated level of WTO trade liber
alization, the general principle of law of good faith and the prohibition against 

-' Goldsmith and Posner, 2005, p 161; see also Petersmann, 1998, p 83. 
(, Weiler, 2005, pp 727-8. 
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abus de droit prohibition were first introduced in Article XX GATT jurispru
dence under US-Shrimp. In this case of 1998, the prohibition of abusde droit 
ensured that the extraterritorial effects of the US legal regime for sea turtle pro
tection remained proportionate to the policy goals of environmental protection 
and that the US factual import quota for shrimp originating in Thailand, 
Mexico and other WTO Member States remained free from protectionist inten
tion and design. 

The general principle of international law of good faith was furthermore 
implied in Article 7 TRIPS according to the US-Section 211 ('Hava7ma Club') 
Panel Report, as well as in the Enabling Clause according to EC-Tariff 
Preferences, AB Report. Implied in Article 5 ASPS, the general principle of law 
of good faith ensures a level of fairness, promptness and effectiveness in risk 
assessment procedures according to US-Hormones. When conducting anti
dumping investigations, a similarly inherent good faith standard of procedural 
fairness is impliedly required by Annex 2 ADA (Japan-Hot-rolled Steel, AB 
Report and EC-Bed Linen (Article 21.5) and AB Report). Panels of GATT 1947 
and the WTO have implied a measure of good faith in the legitimate expecta
tions of GATT/WTO Member States as to the conditions of competition cre
ated by the negotiated level of tariff concessions. 

For scholarship, such implied expressions of good faith in WTO provisions 
are evidence that the concept of good faith in the WTO is an 'abstract' obliga
tion, which needs to be filled with content,? as opposed to a free-standing 
obligation existing in its own right as a principle of WTO law.H According to 
this approach, WTO good faith is normatively tied to WTO treaty provisions 
and functions infra legem. As an integral part of the Chapeau of Article XX 
GA TT, the principle ensures that the domestic regulation for environmental 
protection, on labour standards, cultural diversity, human-, plant- and animal
health are designed and applied in a WTO-consistent manner. 

It was demonstrated that the AB will not afford good faith protection beyond 
the limits of consensus. The proof is that the Panels and the AB recognise pacta 
sunt servanda, which Panel practice expanded to an 'extended pacta sunt 
servanda', covering gap-filling with non-violation complaints and the duty to 
negotiate in good faith, as lawful judicial applications of this customary inter
national rule. 9 

'Pro-trade' Limits to Substantive Content 

Another result of this study on the implications and applications of the good 
faith principle in WTO law, is that the WTO Panels and, a fortiori, the AB will 

7 Zeitler, 2005, p 721. 
S Cf ibid, P 754, denying good faith in the WTO what the author calls a 'substantive and inde

pendent good faith obligation'. 
9 See US-Offset Act ('Byrd Amendment'), AB Report, paras 295-8; Korea-Gouernment 

Procurement, Panel Report, paras 7.102ff, see also McRae, 2003, p 713. 
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only substantiate good faith if it serves the multilateral system's principle goal 
of trade liberalisation. Proof for such jurisprudential practice is the Panels' 
broad protection of competitive opportunities ranging from the negotiated tar
iff concessions (Australia-Subsidy, EEC-Oilseeds) over concessions under 
negotiations (Korea-Government Procurement) to the predictability of future 
trade opportunities (India-Patents). 

THE ENFORCEABILITY OF WTO GOOD FAITH 

Not all good faith obligations are enforced to the same extent. Four levels of 
enforceability can be distinguished in the jurisprudence of the AB and the 
Panels: 

- The most stringent protection for good faith are the procedural good faith 
obligations codified in the DSU. 

- The protection of legitimate expectations, pacta sunt servanda, and the pro
hibition of abus de droit are enforceable as rights; however these principles 
offer less protection than a codified right, in the sense that it is difficult to 
predict whether the AB will effectively enforce these rights. 
The expressions of good faith implied in WTO treaty rules have the status 
of general principles of law and are read into specific WTO rules where they 
give these rules a meaning or reinforce their object and purpose of the norm. 
The final category is good faith interpretation, which may give meaning to 
any rule of the WTO Agreements whether or not that rule implies a standard 
of good faith. 

These four categories of enforceability are summarised below starting with the 
good faith principle that offers the most stringent degree of protection. 

None of the three rules on procedural good faith has to date ever been the 
principal subject of a claim. Rather, good faith in the DSU has featured as an 
obiter dictum in the arguments of the Panels or the ABs, where it usually func
tions to set a 'good faith' limitation to a Member's exercise of due process rights. 
Appellate practice attributes to procedural good faith the function of enabling 
disputes to be brought and resolved in a prompt fair and effective manner. The 
most recent Panel and AB reports have repeated the formula that good faith in 
dispute settlement limits the exercise of due process rights in favour of a prompt, 
fair and effective dispute resolution with a view to maintaining the legal secur
ity and predictability of the WTO legal system by averting abusive litigation 
techniques. Therefore, the AB's clarification of good faith acquired the status of 
a quasi-precedent. To this extent WTO Member States may have a protected 
legitimate expectation that future Panels and the AB will put reasonably into 
context an opponent's due process rights under a legally secure, predictable and 
stable dispute settlement system. 
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Next in the descending hierarchy of legal enforceability of good faith in WTO 
law comes the self-standing good faith obligations praeter legem other than the 
protection of legitimate expectations. The WTO Panels and the AB have 
attributed binding force to the obligation of pacta sunt servanda and to the 
prohibition of abus de droit: US-Offset Act ('Byrd Amendment') and 
Korea-Government Procurement for pacta sunt servanda, US-Shrimp and 
US-Cotton Yarn for the prohibition of abus de droit. 

Among the corollaries of pacta sunt servanda, both the Panels and the AB 
have recognised the duty to negotiate in good faith, and the obligation to imple
ment the WTO Agreements in good faith: Korea-Government Procurement, 
US-Havana Club and US-Shrimp (Art. 21.5). Good faith negotiation and imple
mentation shall be subsumed under pacta sunt servanda because both address 
and demand respect for the consensually agreed treaty terms as opposed to 
adapting the stringency of a rule to an individualised solution. Yet, neither of 
the two WTO judiciaries has so far attributed an obligatory force to good faith 
either correcting and balancing the rigor of a rule or gap-filling a missing norm. 

Except for pacta sunt servanda and the prohibition of abus de droit-which 
are closely linked or even part of positive treaty law-the general principle of 
law of good faith in its gap-filling function has yet not been recognised as a sub
stantive, self-standing obligation of substantive WTO law. For this reason, at 
the WTO, equity as yet has neither the authority nor the legitimacy to impose a 
fair solution upon a positive ruling, or to replace rule-abiding stringency with 
distributive equity. 

In the penultimate category of enforceability, just before good faith inter
pretation, comes what the AB calls 'expression[sl of the general principle of law 
of good faith'. By ascribing certain good faith functions to specific WTO treaty 
provisions, the AB is testing the grounds for acceptance of a new WTO good 
faith principle. It has done so with the Chapeau of Article XX GATT 94, 
Articles 3(1), 5.4 ADA, 11.4 ASCM, 6(2) ATC, 5.2 SPS, and Article 7 TRIPS. In 
each of these instances good faith has had a balancing, regulative function such 
as in the Chapeau of Art XX GATT 94 in the US-Shrimp case, and in US-Japan 
Hot-rolled Steel for paragraphs 2 and 5 of Annex II ADA. Good faith infra 
legem moreover had a corrective function in US-Offset Act ('Byrd 
Amendment') for Articles 5.4 ADA and 11.4 ASCM as well as in US-Cotton 
Yarn, for Article 6.2 ATC, and a constitutive function in EC-Hormones for 
Article 5.2 SPS Agreement. 

Finally, in the last category comes the weakest form of good faith protection, 
which is the interpretation of the WTO Agreements with the element of good 
faith under the general rule of interpretation of Article 31(1) VCLT. Similarly to 

the protection of legitmate expectations, the Panels and the AB have opposing 
views on the matter. While the Panels have subscribed to what they call a 'good 
faith interpretation' under Article 31(1) VCLT, the AB has restricted itself and 
overturned the Panels in order to promote a text-first interpretive practice, 
which may be reinforced by the elements of context, object and purpose, but in 
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which good faith has no place. In order to promote an acceptance of 'good faith 
interpretation', it has been suggested that the Panels use good faith when focus
ing on subsequent practice under either Article 31(3)(b) or, more likely, Article 
31(3)(c), and perhaps even consider good faith interpretation under 'special 
meaning' in Article 31(4) VCLT. In choosing the latter, the Panels would run the 
risk of isolating good faith interpretation from the more general rule of inter
pretation in Articles 31(1)~(3) whereas our suggestion is to convince the AB of 
a primordial role of good faith in the interpretive process at the WTO. 
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