
































































24 Good Faith Protection and Corrolaries 

fairness' and equitable sharing of benefits than the one described originally in 
IC] case law as identifying the role and delimiting the discretion of a judge.7

9 

Equity is a contested concept of international law. It is said to protect the 
rights of the already privileged.80 Within the field of international economic 
law, equity has been applied to resource allocation, but not to internatiOl~al 
trade law in the sense of the WTO Agreements. Since equity is burdened With 
the criticism of favouring the entities (states, individuals) already protected in 
the law, it may be a good thing that the WTO judiciary is not introducing the 
concept in a WTO already divided over issues of distributive justice. 

Estoppel and Aquiescence 

Estoppel is a concept based in Anglo-American common law of contracts. It 
made its entry into public international law with the advent of international 
arbitration through the settlement of boundary disputes between the US and 
Great Britain under the] ay Treaties. The concept of estoppel was introduced in 
an inter-state context in the British Guiana and Alaska arbitration controversy, 
where it functioned to resolve 'procedural technicalities'.81 

Considered by some as a general principle of international law, by others as 
a rule of custom, and by Brownlie as a principle creating special relations, estop­
pel is founded upon the principle of good faithP Similarly to the principle of 
good faith, estoppel protects adverse reliance on the consistency of conduct by 
one or both parties to a dispute. In contrast to the principle of acquiescence 
described below, estoppel does not require an 'element of detriment or prejudice 
caused by the state's attitude'. 83 Nevertheless, the criteria for the principle of 
estoppel to vest are strict and more narrowly described with the requirements of 
'clear and consistent acceptance',84 than the ones of the principle of good 
faith.85 However, estoppel is not vested with the 'coherence' of good faith or any 
other principle of international law, due to its fragmented and incidental forms 

of applicatioris.86 

Its key function is to protect the applicant state against being misled by the 
respondent state acting as if it had agreed to a statement made by the applicant 
state, when in fact the respondent state does not agree. Estoppel sanctions 
the behaviour of a respondent state giving the wrong impression about the 

79 Janis, 1995, pp 111-12. 
"0 Sec, q; Koskenniemi, 1990, p 4; Lowe, 1992, p 78; Charlesworth ami Chinkin, 20()O, p 80. 
H] Sec Lauterpracht, 1933, P 149. 
"2 See Sinclair, 19%, p 106; against Kolb, 20()O, p 357. 
"-' Brownlie, 1998b, p 27. 
"4 Ibid. 
"5 Sinclair, 19%, pp 107-8. 
86 Ibid, p 104, with reference to Brownlie. 
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applicant state's offer or action, if such behaviour leads to a detrimental change 
for the applicant state or to a benefit for the respondent state. The legal effect of 
estoppel is to preclude the respondent state from denying the conclusion its con­
duct suggested.87 Its fundament is based upon the idea of preclusion, which is 
one corrolary of the notion of good faith. 88 Estoppel realises a measure of pro­
tection for the legitimate expectations of a party in the consistency of a conduct, 
if the party suffers by having relied on the conduct. Thus, in order to vest, the 
party must have relied on the assurances or other conduct of another party 'in 
such a way that it would be prejudiced were the other party later to change its 
position'.89 

By being based upon the concept of 'detrimental reliance' (Vertrauens­
schaden),90 the principle of estoppel is a lex specialis of the principle of PLE, 
which itself is a 'concretization of the principle of good faith'Yl If the conduct 
extends for a long period of time, the principle of estoppel, according to Kolb, 
acquires a customary basis.92 In that sense the principle of estoppel is the mirror 
image of the one of acquiescence. 

Acquiescence is a claim whereby a state did accept or agree to a matter but 
makes it appear to the other as if it had not.93 For Muller and Cottier, acquies­
cence is a sort of 'qualified inaction', or 'toleration', which is insofar qualified as 
it generates a legally binding effect.94 The criteria for silence to bind a party 
pursuant to the principle of acquiescence, because an action, such as a protest, 
would have been required by the law of acquiescence are firstly, either a 
'notoriety of claims challenging a legal situation', or the 'assertion of alleged 
rights', or 'attribution to a state acting in good faith of having had knowledge 
of such claims'.95 A second prerequisite is the 'prolonged abstentation from 
reaction, especially by states particularly interested, concerned and affected by 
these claims/rights'.96 Without there being the necessity of a showing of a detri­
ment, as is prerequisite for a claim of estoppel to vest, legal protection (of 
reliance on legititmate expectations and/or confidence) through acquiescence is 
based alone on the 'time factor', ie the long duration of inaction by the party 
holding the right de jure, and the 'gradual accumulation of indications symbol­
izing the seriousness of the claim'.97 

"7 See ibid, pp 105, 108. 
"" See ibid, p 106. 
89 Kolb, p 359. 
90 Ibid, p 365 
91 Ibid, p 378 
92 Sec ibid, I' 360. 
9.1 Estoppel in international law is not to be confused with the concept of promissory estoppel in 

Anglo-American law of contracts, nor of collateral estoppel or doctrine of interference under US 
parem law. 

94 MUller and Cottier, 1992, p 14. 
95 Ibid. 
96 Ibid, p 15. 
97 MUller and Cottier, 1992, pIS. 
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The jurisprudence of the WTO AB resorts explicitly once to estoppel in 
EC-Sugar Subsidies, where it impliedly uncovered evidence of inconsistency in 
the conduct of the US appellant. Furthermore, in US-Foreign Sales Corporation 
(FSC), the US, the appellant, had alleged that the EU was precluded from bring­
ing an appeal conditioned upon the Panel's treatment or not, of the administra­
tive pricing issue, and then, fo~ the EU to engage as the appellee (respondent) in 
an appeal brought by the US against the EU. It is the AB who brought in an 
implied notion of estoppel, arguing that the US had first accepted the establish­
ment of the Panel, and that based on the US' subsequent conduct in the inter­
pretation of the Agreement on Subsidies and Countervailing Measures (ASCM), 
the US could not change its position by arguing that the EU's claims should have. 
been dismissed and that the Panel's findings should have been reversed.9H 

Even more briefly, AB jurisprudence relates to the principle of acquiescence 
in US-Gambling.99 To analyse the meaning of estoppel for WTO law in-depth 
one would have to compare with WTO IC] jurisprudence. For the IC] estoppel 
predominantly functions to uncover the inconsistency of state conduct in mar­
itime and land boundary cases, such as in North Sea Continental Shelf, Gulf of 
Maine, Temple ofPreah Vihear, Anglo-Norwegian Fisheries, Passage through 
Great Belt, Military an Paramilitary Activities in and against Nicaragua, 
Barcelona Traction (second phase) and Land, Island and Maritime Frontier 
Dispute (El SalvadoriHonduras).loo 

Since estoppel and acquiescence are yet nascent principles in the case law of 
the WTO, this study will not deal in depth with these. It suffices to say that 
estoppel constituted an implicit, but nevertheless important procedural ground 
of complaint in the US-FSC case. However, the AB refused to consider the argu­
ment by the Panel that the US had failed to file an objection on time and that the 
US was therefore precluded from raising the same objection later, under the 
label of an 'expression of estoppel'. However, in substance, the AB did agree 
with the Panel. In the subsequent EC-Sugar Subsidies case, the AB referred 
explicitly to the 'estoppel principle'lOl but again refused to acknowledge the 
principle's presence as constituting WTO law: 'it is far from clear that the estop­
pel principle applies in the context of WTO dispute settlement'. 102 Most prob­
ably, the AB refuses to decide upon a case by referring to the estoppel principle 
because it does not want to be perceived as unlawfully aggrandizing the scope 
of WTO jurisdiction by introducing concepts of international law that are not 
positively inscribed in the WTO Agreements. Another reason for why the AB in 
the EC-Sugar Subsidies decision firstly refuses to substantiate the EC's claim 

98 Sce US-FSC, AI) Rcport, paras 162-6. 
99 Other WTO AI) Rcports wherc WTO Mcmbcrs brought a cbim of acquicsccncc 'HC 

Guatemala-Cement and Argelltilla-Textiles. 
100 Sce Sinclair, 1996, PI' 106-20. 
101 EC-Sugar Subsidies, AI) Rcport, para 309. 
102 Ibid. 
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that Australia, Brazil and Thailand should be estopped from 'alleging that the 
European Communities' exports of C sugar are in excess of its export subsidy 
reduction commitments', I()3 and secondly, does not take a clear stand as to 
whether the principle of estoppel applies or not to WTO law, 104 is that estoppel 
is a principle, as Brownlie says, creating a special relation between states',105 
and thus founded on reciprocity and bilateralism rather than on the multi-

. lateralism as applied by the WTO. 

Pacta Sunt Servanda 

Another corrolary of good faith is the customary rule of pacta sunt servanda. 
The concept of pacta sunt servanda is today considered a customary rule of law, 
and thus vested with more authority than a general principle of international 
law. Pacta sunt servanda is 'a rule existing independently of the will of the par­
ties' and 'commands' simultaneously the application and interpretation, and 
even the negotiation of treaties. Because of this characteristic as 'meta norm', it 
is, at the same time, treaty la w, customary la wand a general principle of law .106 

Its function is to protect the ordering principles of law, including the one of 
good faith, and thus to solidify and guarantee the foundations of the legal sys­
tem. 

Even if the term was coined by the Romans (it is attributed to Cicero's 
Officiis), Roman ius civile did not recognise the principle, given that the ius 
civile derived the binding force of contracts from strict typology and formal 
structures. It is only in the ius gentium, the law among the nations, which 
Romans applied to other peoples, where contracts were based on good faith 
alone (as opposed to form and typology) that the principle of pacta sunt 
servanda served the purpose of maintaining the legal order. 107 

Its contemporary basis lies in the Age of Reason where it is considered one 
among the many attempts at structuring society and creating a legal, political 
economic order hailed as progress for humankind. Pacta sunt servanda thus 
emanates from the spirit of respect for the legal order. 108 

In international law, a first school of thought considers pacta.sunt servanda 
to reflect the 'specific character of the international community' .109 For a second 
school of thought, the basic principle of pacta sunt servanda is common to all 

1m Ibid, para 346(h). 
104 Scc EC-Sugar Subsidies, AI) Report, para 346(h). 
105 Brownlic, 1998b, PI' 24, 27. 
10(, Scohhie 1997, I' 271, citing Sir Hersch Lauterpracht, Kclscn's Pure Science of Law, 1933, CP, 

vol 2, PI' 419-20; scc also Koskcnnicmi, 1997, I' 224; scc also YI)ILC, 1966, vol II, I' 60. 
107 Scc Kolb, 2000, PI' 86-92. 
lOS Sec ibid, I' 86. 
109 Schachter, 1991, P 53. 
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legal systems of whatever kind. 110 In contrast to the first school of thought, this 
second school of thought considers pacta sunt servanda to being deeply rooted 
in the practice of States. 111 

There is a close connection between the principle of good faith and the cus­
tomary rule of pacta sunt servanda. For most scholars, good faith underlies 
pacta sunt servanda, and pacta sunt servanda is the tool forcing states to per­
form and implement a treaty in good faith. As Kolb says, sometimes good faith 
dominates the principle of pacta sunt servanda, of which it [pacta . .. J is the 
executory expression. I 12 Viewed as the foundational principle, good faith 
comes closer to the original Roman ius gentium function of pacta sunt servanda. 
While good faith was the principle holding a foreigner and a Roman citizen to 
their agreement (pactum nudum), which was neither upheld by a particular for­
mal expression nor could be identified as belonging to a certain contract type of 
ius civile, pacta sunt servanda would enforce the reliance in good faith of the 
party. 

Another discussion relates to the normative value of pacta sunt servanda. If 
pacta sunt servanda declares that a treaty deploys the effect of obligatorily bind­
ing the parties, then some say it must be ius cogens. However, Judge Bedjaoui 
counters with the argument that if ius cogens conflicts with a treaty, ius cogens 
will prime treaty rights and obligations and limit the parties' obligations to per­
form the treaty. I 13 Degan declares that among general principles of law, even 
the fundamental principle' of pacta sunt servanda is no peremptory norm of 
general international law (ius cogens).114 Kennedy, describing positivists 
'defending the authoritativeness of treaties', says that these have 'raised the soft 
norm pacta sunt servanda to a new status'.115 Zoller goes even less far and 
declares that pacta sunt servanda has interpretive value only, as it ensures that 
a treaty is not restrained by a mere literal, formalist interpretation. 1 16 The only 
limits for pacta sunt servanda according to Judge Bedjaoui are principles of ius 
cogens. 117 

Since an evolutionary treaty interpretation liberates the treaty interpretation 
from the constraints of the will of the parties agreed upon originally, such 
an interpretation is inconsistent with pacta sunt servanda, but not necessarily 
with ius cogens. Pacta sunt servanda delimits the extent of evolutionary 

110 Ibid. 
111 Degan, 1997, p 74. 
112 See Kolb, 200n, p 93, '!'arfois la bonne foi domine Ie principe pacta stint seruanda qui en est 

I'expressioll cxccutoirc'. 
113 Case Concerning the Gabcikollo-Nagymaros Project-(Hungary/S/ol'akia), 25 September 

1997, Individual Opinion of.Judge Bedjaoui, para 5(a). 
114 Degan, 1997, p 141 and 395. 
115 Kennedy, 1992, 1992, P 25. 
116 Zoller, 1977, p 95. 
117 See Case Concerning the Gabcikol'o-Nagymaros Project (HlIngary/S/ol'akia) 25 September 

1997, Individual Opinion of Judge Bedjaoui, para 5(a). 
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treaty interpretation or, according to Bedjaoui, prohibits it, because the rules of 
the VCL T protect the intentions of the parties at the time of the conclusion of 
the treaty (principle of contemporaneity) and not evolving concepts. I IS 

Article 2.2 of the UN Charter codifies an obligation of pacta sunt servanda 
that 'All Members, in order to ensure to all of them the rights and benefits result­
ing from membership, shall fulfill in good faith the obligations assumed by them 
in accordance with the present Charter'. 119 

Pacta sunt servanda is moreover codified in Article 26 VCL T. Article 26 of the 
VCLT, entitled '[pJacta sunt servanda', states: 'Every treaty in force is binding 
upon the parties to it and must be performed by them in good faith'. The VCL T 
drafters considered good faith and pacta sunt servanda to be equals, and in ear­
lier drafts wanted to link the two explicitly by an additional secondary aspect to 
the rule that is now Article 26. 120 

Petersmann, in 1999, argued that 'the classical international law principle of 
pacta sunt servanda' no longer fits the scope of the contemporary content of the 
itnernational rule of law. 121 Under today's international rule of law, states 
are no longer bound only by the international agreements they entered into 
willingly and consensually; in addition, states are held to human rights 
standards and the duty to maintain democratic peace irrespective of their polit­
ical system's concrete attitude to those values. For Petersmann, therefore, the 
principle of pacta sunt servanda-which to some degree stands for the bygone 
principle of sovereignty of states and the requirement of consensus of the 'clas­
sical' international legal order-must be replaced by an international level of 
constitutional 'checks and balances', to be achieved by democratic participa­
tion, compulsory jurisdiction for judicial review and transparent decision­
making of international organizations. 122 

Goldsmith and Posener note that most international lawyers today would 
subscribe to a statement that states may even be bound by silence, as in the fail­
ure to object to an emerging customary norm, because consent no longer is a real 

118 Ibid, paras 6(b), 7(i) and (ii). 
l!9 Art 2.2 UN Charter; see also Zoller, 1977, p 6. Pacta stint seruanda was applied in general pub­

lic international case law in the Case Concerning Gabcikol'o-Nagymaros Project (Hungary/ 
Slol'akia) 25 September 1997, where Czechoslovakia found that if Hungary were allowed to give the 
1977 treaty between both parties an evolutionary meaning it would amount to unilaterally termi­
nating the treaty, which is prohibited by pacta stint seruanda. The Court found that evolutionary 
interpretation docs not preclude a treaty from good faith compliance and the 1977 to still be bind­
ing on both parties. 'The Court would set a precedent with disturbing implications for treaty rela­
tions and the integrity of the rule pacta stint seruanda if it were to conclude that a treaty in force 
between States, which the parties have implemented in considerable measure ... over a period of 
years, might be unilaterally set aside on grounds of reciprocal non-compliance'. 

120 YBlLC, 1966, vol II, p 61, referring to YBlLC, 1964, vol II, p 7. 
121 l'etersmann, 1998, p 244, '[TJhe world-wide recognition of human rights entails that the clas­

sical international law principle of pacta stmt seruanda may no longer be a sufficient basis for the 
"rule of international law" if the international rules do not protect human rights and democratic 
peace'. 

122 Ibid, see also p 209. 
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requirement. Ascribing even less legal authority to pacta sunt se1"vanda than 
Petersmann, Goldsmith and Posener, arglie that the theory of consent, reflected 
in pacta sunt servanda for treaty compliance, is 'neither a necessary nor a 
sufficient basis for creating an international legal obligation'.!23 

Prohibition of Abus de Droit 

A first distinction must be made between the notion of abus de droit to describe 
a specific legal situation and the prohibition of such an abus de droit. 124 While 
the first is well accepted in international law, the legal instrument of prohibiting 
such an abuse of rights is more common to international institutional law, 
where it applies to the abuse of power by Member States of an international 
organization or by the organs in charge of running such an organization. 125 An 
abuse of rights may only arise where a state or an individual or an organ has 
either a right (property rights), or a competence (decisions of administrative 
organs) which it is entitled to exercise. Contrarily, when a state, an organ or an 
individual violates an existing specific obligation, no such situation of an abuse 
of rights arises, because in those cases the state, organ or individual, which 
acted, had no right at all. 126 

The Legal Context of Abus de Droit 

Given that abus de droit is a general principle of law, it is an abstract concept 
that may be turned into operational rules only when filled with specific 
content, which is achieved by is subdividing the general principle of law into 
specific legal situations. 127 Abus de droit doctrine seperates into three situations 
according to general international legal theory and practice. The first ensures a 
fair interdependence of rights and obligations. It describes situations whereby a 
state exercises its rights in such a way as to hinder another state in the enjoyment 
of its own rights, leading to an injury. A prohibition of abus de droit in this first 
function equilibrates treaty rights with treaty obligations (balancing of inter­
ests).us This first situation of abus de droit, whereupon a judge is called upon 
to readjust a disproportionate manifestation of interest linked to an expression 
of sovereignty by a state to a more balanced form of interest, compatible with 

123 Goldsmith and Posener, 2005, 1'189. 
124 Se~ Kiss, 1992, pp 4-5. 
125 Ibid, pp 5-7. 
126 Ibid, P 5. 
127 See Kolb, 2000, p 463. 
128 See Cheng, 1987, pp 123-32; sec also Kolb, 2000, I' 466. 
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the community of states, is most common in the international law of natural 
resources and the law of the sea. 129 

When a WTO Member State makes excessive use of an exception to the mul­
tilateral trading system, such as when the US, for environmental purposes, 
imposed obligations on Malaysia and others that went beyond the exercise of 
such rights under Article XX GATT, the US-Shrimp AB Report found it to be 
an abuse of the environmental exception in the GATT Agreement. Another 
abus de droit situation arises where a WTO Member State exercises its proce­
dural rights in a way that either hinders the Panel in seeking evidence or hinders 
another party in exercising its due process rights (see below chapters eight to 
twelve). 

Where a right is exercised intentionally for an end which is different from that 
for which the right had been created and, as a result, injury is caused (the abus 
de droit doctrine will step in to prohibit such a malicious or fictitious exercise of 
a right). Such a ficticious exercise of a right is prohibited, meaning that evading 
a treaty obligation is considered a violation of law. 130 Bad faith or an intention 
to cause harm is required for this second situation. A classic example for a ficti­
tious exercise of rights is the Free Zones of Upper Savoy and District ofGex 
Case, where the court said: 'A reservation must be made as regards the case of 
abuses of right, since it is certain that France must not evade the obligation to 
maintain the zones by erecting a customs barrier under the guise of a control 
cordon'.IJ! 

The third situation developing out of abus de droit relates to the prohibition 
of an abuse of discretion, without the intention to harm (detournement de pou­
voir). It usually arises in administrative practice within states or by the organs 
of an international organization.132 The constitutive element for this situation 
is an expression of arbitrariness in the action of the state. Prohibition of arbi­
trariness is closely related to the prohibition of discrimination and the concepts 
are used 'interchangeably', with the result that both concepts function as stan­
dards more than express prohibitions of internationallaw. 133 

Prohibition of Abuse of Rights 

The principle prohibiting abus de droit delimits the exercise of legal power by 
states. Whether or not the abus de droit prohibition attains the status of a 
general principle of law, it is a judicial concept. As such, the judge is required to 

129 Sec Kolb, 2000, PI' 461i-7; sec also Kiss, 1992, p 5, referring for the law of the sea to UNCLOS 
Art 300, which expressly pn;hibits an abuse of rights in the exercise of the rights under the 
C(Hlvcl1tion. 

130 Sec Cheng, 1987, PI' 121-32; sec also Kiss, 1992, p 5. 
1.11 Free Zones of Upper Sauoy and District of Gex case, PCIJ Series AlB, No 46, p 167; see also 

Cheng, 1987, p 123; Degan, 1997, p 57, for the case's implications for alJUs de droit. 
I.E See Kiss, 1992, I' 5. 
133 Sec Kolb, 2000, pp 4li8-9, with further references. 
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balance rights and obligations in order to find a reasonable result. Nonetheless, 
the prohibition of abus de droit does not go so far as to oblige the judge to find 
an equitable result. True to its terms, it limits itself to prohibiting an unreason­
able result. 

Abus de droit is a concept developed for civil law and made its entry into 
international law when the private law model, namely that of contracts, was 
drawn up for a better understanding of the character of treaties in international 
law. u4 Pursuant to the private law analogy for international law, the addressee 
of the prohibition of abus de droit is the 'state, which obviously abuses its rights 
of internal sovereignty, in disregard of the obligations to foreign states and fun­
damental duties of humanity,.u5 

However, there are scholars who find that the prohibition of abus de droit has 
a foundation of its own right in public international law and does not need to 
rely on the analogy of contracts: 

In many cases the use of a right degenerates into a socially reprehensible abuse of right, 
not because of the sinister intention of the person exercising the right, but owning to 

the fact that, as result of social changes unaccompanied by corresponding develop­
ments in the law, an assertion of a right grounded in the existing law becomes mis­
chevious and intolerable.136 

Lauterpracht argues that because international law ,in contrast to domestic law, 
does not dispose of a legislator entitled to adjust legal norms to societal change, 
the concept of abus de droit adjusts the behaviour of states to corresponding 
developments in the law among states. The concept of abus de droit entitles the 
judiciary to create a new tort, thus 'destroy[ing] the hitherto recognised freedom 
of action and creat[ing] a new right to legal protection from injurious interfer­
ence' .137 

Scholarship of international law considers the prohibition of abus de droit as 
a general principle of law, which forms, in Anglo-American law, the foundation 
for the law of torts, and, in the national legal systems of codifications, emanates 
more from administrative or public law, where the abus de droit prohibition 
delimits the power of the state government vis-a.-vis citizens. u8 

In international legal theory there are thus two schools of thought about the 
underlying concepts of the doctrine of abuse of rights. The first comes from pri­
vate law of contracts and torts and bases the doctrine upon equal and fair expec­
tations among the partners engaging in a contractual relationship. The starting 
point is that each party to the contract has a right to assume that it will not be 
frustrated by another. The only difference to the private law of contracts is that 

134 Vaughan, 2000, p 218. 
135 Lautcrpracht, 1933, p 287 with further references. 
136 Ibid, pp 286-7. 
!37 Ibid, p 287. 
138 Ibid, pp 292-7. 
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the parties in international law are not individuals but states. This concept of 
abus de droit doctrine relates closely to the one of PLE and the one of good faith. 

The other school of thought argues from a more institutional design perspec­
tive by stating that it is the lack of a legislator in international law that has prop­
agated the prohibition of abus de droit as a tool of change. 139 Adhering to the 
institutional function of the abus de droit doctrine one can say that it goes some­
what against the legitimate expectations concept, as it may run counter to such 
expectations, intentionally, to create a new solution, just as it might run in par­
allel to such expectations. As a promoter of change, the prohibition of abus de 
droit does stand opposed to the quasi-precedential function of legitimate expec­
tations, the latter, which create a duty to follow similarly situated past Panel and 
AB reports. 

However, the 'principle of change inherent in the prohibition of abuse of 
rights', 'is a principle which enables courts to take cognizance, without recourse 
to legislation, of changes in conditions and social developments'. 140 The abus de 
droit prohibition thus becomes related to clausula rebus sic stantibus, and at the 
WTO it may be a promoter of changes in the law when, perhaps, negotiations 
fail to address a new development. 

The institutional foundation of abus de droit doctrine in the law of the WTO 
Agreements conflicts with the express duty of caution, which Articles 3.2 and 
19.2 DSU impose upon a WTO judiciary tempted to adopt the role of a legisla­
tor, which at least the institutional rationale of the abus de droit doctrine 
requires. 141 Thus, the abus de droit doctrine might have, in the law of the WTO 
Agreements, a more limited scope of application than in public international 
law, where no treaty imposes such an express limitation upon the judicial power 
of either the IC], or, as regards specialised tribunals, the ITLOS. 

However, a third strand of doctrine finds another foundation for the prohibi­
tion of abus de droit, one that is consistent with Article 3.2 DSU as it is not based 
on the expansive role of international judges. According to Cottier and Schefer, 
'[r]ooted' in good faith, abus de droit doctrine requires every right to prohibi­
tion be exercised honestly and loyally.142 It follows that the scope of abus de 
droit is narrower than the duty to act in good faith. Cheng and Zoller, before 
Cottier and Schefer, confirmed for public international law that the duties of 
good faith are more encompassing than the prohibition of abus de droit.143 

Which of the two doctrines does the WTO AB tend to espouse? 

139 Ibid, pp 286-7. 
140 Ibid, P 299. 
141 Van den Hossche, 2005, p 185. 
142 Cottier and Schefer, 1997, p 178; see Cheng, 1987, p 132. 
143 See Cheng, 1987, p 132; see also Zoller, 1977, p 353. 
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Good Faith Limits of the Abus de Droit Prohibition 

Beyond abus de droit, only good faith can sanction a morally or socially inap­
propriate behaviour. 144 Thus, beyond the 'limit of the law', which is abus de 
droit, a member's behaviour can only be sanctioned under the principle of good 
faith. 14s 

The abus de droit doctrine has its limits where its 'elasticity' risks give too 
much power into the hands of international tribunals. Given the shortage of 
legislated solutions, international tribunals under the prohibition of abus de . 
droit may be called upon to balance the 'conflicting factors in individual cases' 
that could not be resolved through treaty interpretation for lack of existing legal 
rules on the specific issue in casu. 146 In international law there are no checks and 
balances to guarantee that international tribunals will dispose of this power 
responsibly and in accordance with the requirements of internatioilal peace and 
justice and in the light of the 'growing integration of the in·ternational commu­
nity', as opposed to giving in to unilateral pressu·re by militaries or economically 
superior world powers. 147 

The more 'rudimentary' the international community's law-creating machin­
ery, the higher the risk of 'unscrupulous' appeals and the higher the responsibil­
ity of the court to render these inoperative. At the WTO with its compulsory 
jurisdiction, the judicial machinery is better equipped to address the dangers of 
an overbroad use by querulant parties of the principle of prohibition of abuse of 
rights. In addition, the DSU, in Articles 3.10 and 4.3, has expressly codified a 
prohibition to abuse the principle of abus de droit in dispute settlement proce­
dures. Through Articles 3.10 and 4.3 DSU, as will be discussed in chapters 
eleven and twelve below, the WTO judiciary may not only address, but has a 
positive legal basis to enforce what Lauterpracht calls 'petty', 'short-sighted and 
petulant' cases and appeals that are based upon abuse of rights claim in disre­
gard of the purpose of trade law and the interest of multilateral trade liberaliza­
tion. 148 

144 See Zoller, 1977, p 353. 
145 Cheng, 1987, p 132. 
146 Laurerprachr, 1933, p 306. 
147 Ibid. 
148 Ibid. 
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NORMATIVITY OF GOOD FAITH CONSIDERATIONS 

Good Faith as a General Principle of Law 

The principle of good faith may acquire the following degrees of normality: 

It may form either a duty or an obligation in an international agreement or 
convention pursuant to Article 38(1)(a) IC] Statute; 
It may be a general principle of law pursuant to Article 38(1)(c) IC] Statute; 
A corrolary of good faith, the concept of pacta sunt servanda enters 
international jurisdiction as a rule of custom under Article 38(1)(b) IC] 
Statute. Good faith may be a rule of custom of its own, with no relation to 
pacta sunt servanda, if the two conditions of customary international law, 
'result of practical application' and opinio iuris (Article 38(1)(b)) 149; 

Good faith may enter a judicial decision, or a teaching of publicists under 
Article 38(1) (d) ICJ Statute; 
Good faith is an implicit source of international law, not mentioned in 
Article 38(1) (a-d) IC] Statute. As such implicit evidence of international 
law, good faith either represents a unilateral act, or acts through a resolution 
of an international organization; ISO 

It can be a 'general principle of law' according to Article 38(1)(c) IC] Statute, 
in addition, or, simultaneously to, functioning as the primary means of 
interpretation of Article 31(1) VCLT; 
Good faith is sometimes a source of soft law, such as private codes of con­
duct, gentlemens' agreements etc. As soft law, good faith may have the 
prospects of gaining normativity as an emergent principle of international 
law. However, emergent principles of international law are not yet a source 
listed nor otherwise recognised under Article 38(1) IC] Statute. 
Nevertheless, soft law forms an inherent part of international legal sources 
today. . 

The concept of good faith is a legal one, because it forms a source of 
international law under Article 38(1) IC] Statute. Another reason for why the 
principle of good faith is foremost a legal and not only a moral principle or a 
principle of public policy is that the single most important treaty on the law of 
treaties, the VCL T, addresses good faith in Article 26 as a part of pacta sunt ser­
vanda, and in Article 31 as an indispensable element of treaty interpretation. lsl 

General principles of interpretation outside 31(1) VCLT do not originate from 

149 Hilf, 2001, P 123. 
150 cfMendclson, 1996, p 85. 
151 Sec VCLT, Preamble, para 3, Arts 26, 31 (1) and 32(b). 
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'good faith' in the first paragraph of Article 31 VCL T. 152 Rather, they are either 
'relevant rules ... applicable between the parties' under Article 31(3)(c) or 
express a 'special meaning' the parties to a treaty may have had in mind under 
Article 31(4). 

Finally, other elements of good faith interpretation may count towards 
supplementary means of interpretation under Article 32 VCLT. Of course, next 
to the VCL T 'classical sources of interpretation', other non-WTO treaties, cus­
tomary law and general principles can all be relevant for the interpretation of 
the WTO Agreements under Article 31(3)(c).153 If one focuses on maxims or 
general principles for the interpretation of treaties, it is often 'difficult' to 
distinguish their source-quality. 154 

As a legal principle, good faith protection on the one hand is a principle of 
national law, a building block for many, but not all of the worlds' legal systems. 
Good faith protection is a legal concept of Anglo-American contract law in the 
context of injurious reliance based upon frustrated expectations (see below). EC 
case law recognises the principle of good faith as 'the corrolary in public inter­
national law of the principle of PLE', the latter which is a legal concept of the 
'Community's legal order' founded upon the legal traditions of the EC Member 
States. 155 It is to be asked whether it exists as a legal concept of Chinese or 
Islamic legal culture. 

To the WTO AB in US-Shrimp, the legal concept of good faith protection has 
as a two-fold function and content: The principle of good faith stands on the one 
hand for a source of law accepted by major national legal systems, and on the 
other hand it acts as a general principle of public international law under Article 
38(1)(c.) IC] Statute: 'This principle, at once a general principle of law and a 
general principle of international law, controls the exercise of rights by 
states'. 156 The WTO AB does not question the authority of good faith as an 
international legal concept even if not all the national legal systems of WTO 
Member States today protect good faith. However, one must say that the 
WTO AB integrated the general principle of good faith into its jurisprudence in 
1998, at a time when neither China nor the Islamic republics were members of 
the WTO. 

152 Against Lennard, 2002, p 55, 'WTO Panels and the AB have relied on several interpretative 
"maxims" .... These are not explicitly referred to in the Vienna Convention, but they have been 
treated in WTO for a as emcrging natltrally from the cxpressed principles in the Vienna Convention. 
In I~articltlar, they arc often seen as deriving from the requirement to interpret treaties in good faith 

153 Hilf, 2001, PI' 122-3. 
154 Ibid, I' 123. 
155 T-115/94 Opel Austria v COUIlcill1997j feR 11-39, paras 93-4; see also Petersmann, 1995b, 

1'190. 
156 See US-Shrimp, AB Report, para 15S. 
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Differences of Degree between Principles and Rules 

Legal theorists have written about a possible difference between 'principles' and 
'rules' and whether or not a hierarchical relation exists between th~ twO. 157 

Dworkin (1978) has identified differences between rules and principles in strict 
'logical' terms. 158 Rules have 'all-or-riothing' consequences, and principles 
express a measure of 'weight or importance'. 159 For Soetman (1991), in contrast, 
rules and principles do not have a different logical structure that allows for a dis­
tinction between the two. 160 

Most recently, Verheij et al (1998) find with Dworkin that rules and principles 
have a logical structure, but they depart from Dworkin in believing that since 
the logical structure of a rule is no different than the one of a principle, they 
must be distinguished by the different types of relationships they engage in with 
either other rules or principles ('integrated view on rules and principles'). 161 In 
their view, rules lead directly to their conclusion, while principles lead to con­
clusions in a two-step process, by which principles inform about the reasons 
first, before the reasons are weighed in order to draw a conclusion. Secondly, 
when rules conflict, the conclusion will be a contradiction because, as men­
tioned in the first hypothesis, rules lead directly to a conclusion. When principles 
conflict, however, the conflicting principles only result in reasons 'plead[ing] for 
incompatible solutions', but no contradiction results from the conflict. 162 The 
final conclusion is reached by weighing the pros and cons of the different, 
conflicting reasons. Thirdly, acording to Verheij et al 'rules are independent 
from other rules and principles and lead to their conclusions in isolation, while 
principles interact with other principles'. 163 

This third distinction by Verheij et al is probably the most relevant one for the 
principle of good faith and the rule of pacta sunt servanda in the WTO. The AB, 
as the 'keeper of the agreements' watching over the slightest pacta sunt servanda 
attempt at judicial enlargement of its jurisdiction, takes good care to insist on 
pacta sunt servanda being a rule that may not 'interact' with other rules or prin­
ciples. Keeping pacta sunt servanda in the category of rules prevent it from inter­
acting with good faith and other legal principles, which may then expand the 
WTO jurisdiction under the WTO Agreements, contrary to the clear meaning 
of Article 3.2 DSU. 

Of course, the usage of the terms 'rules' and 'principles' is contested as well. For 
Soeteman, pacta sunt servanda is a 'principle-like rule', and not a typical rule. l64 

157 See Mendelson, 1996, I' 80. 
158 Dworkin, 1978, p 24, 'The difference between Icgal principles and \egal rules is a logical dis-

tinction '. 
159 Ibid, PI' 22 and 71ff. 
160 See Soctman, 1991, I' 34 (translated from the original in Dutch by Verheij et aI, 1998, I' 5). 
161 V crheij et aI, 1998, I' 3. 
162 Ibid, PI' 45. 
163 Ibid, p 5. 
164 Soetcman, 1991, p 33. 
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The IC], however, has refused to establish a distinction between 'principles; and 
'rules' of internationallaw. '65 

The distinction between rules and principles touches upon the role of prin­
ciples in international law and bears systemic consequences. If principles are 
considered sources of international law, including WTO law, the completeness 
but not the comprehensiveness of the international legal system, including the 
WTO treaty system, is affirmed and vice-versa (see sections, 'Completeness' and 
'A Complete WTO Legal System') below. 166 

Normative and Descriptive Theories of Principles 

Under a theory proclaiming principles to prime rules, the principle of good faith 
would prime in general international and WTO law, a treaty rule, ie a provision 
of the WTO Agreements. The theory described above, which distinguishes a 
principle from a rule adopts a formal (descriptive) definition for a principle. 
'The principle underlies and preempts the rule. Under such a descriptive theory 
of principles, a principle is the "representation" by which the norm can be found 
and applied', the principle precedes the norm/rule. Virally observes that the role 
of principles in public international law may be one of extending the scope of 
jurisdiction to catch up with the history behind the law. It seems that Virally is 
adopting a formal, as opposed to a normative, theory of general principles for 
international law, which understands principles as tools in the hands of positive 
law but not as legal sources of their own: 

Le recours a des principes d'une grande abstraction lui pennet d'allonger consid­
erablement son enjambee et, peut-etre, de rattraper l'histoire. Un tel recours s'avere 
particulierement necessaire dans l'ordre juridique international pour compenser la 
densite trop faible du reseau des regles qui Ie constituent. II peut l'aider aussi, 
aujourd'hui, de fac;:on efficace, a compenser la lenteur et I'insuffisance des ses modes 
de formation et c'est, sans aucun doute, une des raisons de la place prise par les 
"principes" dans la pratique contemporaine. '67 

Normative theory, however, understands the sources of international law as 
directly applicable substantive law. Under normative theory of principles, a 
'principle' such as good faith, is equal to, and interchangeable with, a 'rule' of 
good faith. The normative theory concludes that the principle (of good faith), as 
well as the rule (of good faith) are, under the normative aspect, ie from the view­
point of their legal value, identical sources of law, since both are legally binding 
norms. 

Only standards, under such a normative theory of principles, stand apart 
from both principles and rules. The 'good faith standard of interpretation', for 

165 Sec Wcil, 1996, I' 80 and fn 67. 
166 C(Lowc, 2000, PI' 208-11. 
167 Virally, 1990, I' 204. 
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example, under normative theory of sources, has a different normative effect 
than the principle/rule of good faith. Standards limit the 'conditions of all legal 
process', but do not create norms (rights and obligations) of their own. '68 

Despite the normative distinction between standards and principles/rules, 
Koskenniemi says that as a standard of interpretation, a principle also 'applies' 
(to interpretation) and thus carries binding force and, consequently, also some 
normative effect. 

The Function ofNormativity in Public Intemational Law 

Under a formal as opposed to normative theory of principles, a principle 
describes and represents the norm bur does not directly apply as a source of 
law to a situation of fact. Under the formal theory of principles, one must dis­
tinguish whether good faith acts as a source of international law under Article 
38(1) IC] Statute or as a standard of interpretation under the VCL T.'69 From a 
formal viewpoint of the sources of international law, the standard of inter­
pretation of good faith is not to be confused with the principle of good faith, the 
latter which is a source of law under Article 38(1) (c) IC] Statute. 

Under the normative theory of sources, the principle of good faith may func­
tion in international law either as a general principle of law, thereby applying as 
a substantive rule composing either rights or obligations, or as a standard. As a 
standard, good faith constitutes therefore a 'general principle of interpretation' 
and as a rule/principle, it functions as a 'general principle of law'. The principles 
of equity, estoppel and prohibition of abuse of rights, related to the principle of 
good faith, are considered such interpretative standards. 

Does the WTO judiciary makes a hierarchical distinction between a rule and 
a principle? And if so, how do the Panels and the AB define the legal concept of 
good faith, as a principle or as a rule? 

Completeness of the Intemational Legal Systeil1 It has been argued that if the 
international legal system considers principles to be sources of its norms and 
standards of interpretation, such an international legal system has reached the 
stage of completeness. The completeness of international law is preconditioned 
upon its fundamental principles and legal institutions being in place.!?O 
Evidence for the international legal system's completeness is that system's abil­
ity to 'modify itself to cope with the need for change and development'.!?1 
According to Lowe, the fundamental principles and legal institutions are the 

16' Scc Koskcnnicmi, 1985, PI' 127-8. 
169 Ibid, 1'127. 
17() Sec Lowc, 2000, pp 207-8. 
171 Ibid, I' 208. 



40 Normativity of Good Faith Considerations 

tools and the sources of renewal and development. It is only through principles 
and legal institutions that international law becomes effective as a 'system'. 172 

General principles of law, such as good faith, are especially important in the 
process of systemizing law, as they are, first, general enough to reach beyond the 
limits of the problems that have incited their creation. Secondly, general prin­
ciples of law are vague enough to actively self-generate norms, and thus renew 
a legal system continuously, beyond simply developing the system as a 'copy­
book of precedents'. 173 General principles of law are, thirdly, flexible enough to 
enable the judiciary to develop solutions to kinds of questions that have not pre­
viously arisen. General principles of law are thus evidence that an international 
legal system is confident enough to abandon non-liquet rulings. 174 Public inter­
national law theory 175 and practice (Free Zones, Chorzow Factory, Eastern 
Greenland, Arbitral Award of the King of Spain, Temple ofPreah Vihear, Corfu 
Chanel and Right of Passage over Indian Territory etc) 176 maintain that, within 
the limits of the social reality the law ought to reflect, one of the functions of 
general principles of law is to fill in gaps. 

The principle of good faith may be a substitute for a gap in the law of inter­
national relations. As most general principles of international law, good faith 
functions to avoid a non-liquet. The general principle of law of good faith will 
thus assist an international court or tribunal in finding the material to fill in the 
a bsence or insufficiency of a rule of la w. The role of general princi pies of la w in 
the international legal system is to hold back an international tribunal from 
refusing to give a decision after it has assumed jurisdiction (non-liquet).177 
However, in internationalla w, there exists non-norm governed conduct (rechts­
freier Raum) where 'a conduct is neither prohibited, not required, nor permit­
ted by norms'. Such non-norm governed conduct is not to be confused with 
norm-permitted conduct. 178 According to Sir Hersch Lauterpracht's approach 
to Article 38(1)(c) IC] Statute, the role of general principles of law (and of cus­
tomary international law) is to prohibit non-liquet rulings of international 

172 See Lowe, 2000, p 209. 
173 Ibid, P 210. 
174 See ibid, p 211; see also Lauterpracht, 1933, pp 63ff; 127ff. 
175 See, eg Cheng, 1987, p 390, '[T]hey [general principles of law] apply directly to the facts of the 

case wherever (here is no formulated rule governing the matter'; Schachter, 1991, P 57; Degan, 1997, 
p 16; Brownlie, 1998a, pp 17-18; against Virally, 1990, p 212, 'A cause de leur extreme abstraction, 
les principes ne reprcsenrenr que des rcgles de droit incomplctes, al1torisanrs (rop d'inrerprctations 
divergenres pour remplir de fa<;on satisfaisanre 1a fonc(ion essenrielle du droit, qui est de servir de 
guide aux acteurs de la vie sociale .. .'; compare, Koskenniemi, 1989, pp 24-5, 'Although such rules 
;re sometimes treates as if they provided a fully determined solution, it is clearly more common to 

consider them as pragmatic directives which on the whole would seem to give the most satisfactory 
solution', 

176 See Brownlie, 1998a, pp 17-18, for an overview. 
177 See Dekker and Werner, p 229, with reference to Sir Hersch Lauterpracht, 1958, 'Some 

Observations on the Prohibition of "Non-Liquet" and (he Completeness of the Law', in $ymbolae 
Verzijl, Nijhoff, The Hague, pp 196-22l. 

178 See ibid, p 236. 
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courts and tribunals under the jurisdiction of internationallaw. 179 By ruling out 
the legality of non-liquet, general principles of law thus realise three functions 
of international law. First, general principles of law preserve the peace, 
secondly, they realise the peaceful settlement of disputes and thirdly they con­
cretise the law. 180 Given that the role of general principles of law is to prohibit 
non-liquet rulings, their function is one of assuring the completeness of 
international law. If the WTO legal system accepts general principles of law as 
one of its sources, it rules out the legality of non-liquet rulings, ie the WTO legal 
system affirms that it does not accept its judiciary to issue non-liquet rulings, 
that it requires its judiciary to fill in the gaps of WTO law and that it presumes 
the WTO legal system to be a complete one. 

The principle of good faith in the WTO legal system may thus function to 
identify gaps in the law and to distinguish these from non-norm governed con­
duct, ie conduct in international trade, which falls under the jurisdiction of the 
WTO legal system but is neither permitted nor prohibited and not required by 
the law of the WTO Agreements. 

But what is the contribution of the principle of good faith specifically? Does 
it contribute to the completeness of the international legal system on its own? 
Does the principle of good faith contribute, in addition to the self-generating 
function of a general principle of law, just by the normative value good faith 
expresses? How does the systemic value of the general principle of law of good 
faith contribute to the completeness of the international legal system in general 
and the WTO treaty system in particular? Has the WTO legal system, from the 
viewpoint of the international legal system, reached completeness yet? Although 
it cannot be isolated from international law in general, it is the WTO legal sys­
tem that specifically addresses issues of international trade. The question then 
becomes whether the WTO legal system is complete for the realm of inter­
national trade law. If the answer to this question is yes, we must then ask: does 
the use of the principle of good faith in WTO law and practice contribute to the 
completeness of the WTO legal system? 

Comprehensiveness of the WTO Agreements While completeness raises the 
question of how far norms may reach beyond the scope of the problems that 
they were created to address, the comprehensiveness of a legal system distin­
guishes the aspects of international life regulated by international law from the 
areas international law does not cover. Among those uncovered areas, there 
may be some like natural resources, for example, which are considered unregu­
lated, so that they may be freely exploited without regulatory constraint. Such 
areas are unregulated but still fall under a legal regime (in the case described, 
the national sovereignty of the state over natural resources). Substituting 

179 Ibid, p 230 with reference to Lauterpracht, 1933, pp 66-7. 
18(1 Ibid, pp 230-2. 
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non-regulation for liberalization and freedom of action therefore does not 
diminish the completeness of a legal system. It is only where an area regulated 
by law or identified by a rule is judged inappropriate by a court to rule 
upon. 181 

The question of whether the WTO legal system is to be considered compre­
hensive or not, may be examined by identifying areas of international trade that 
are covered by the law of the WTO Agreements, but for which the Panels and/or 
the AB issue a judgment of non-justiciability. The question of comprehensive­
ness of the WTO legal system must not be confused with the one of complete­
ness. While the first relates to acknowledging incompetence by the WTO 
judiciary, the second is one of declaring a 'posture of abstention' and is propor­
tional to the confidence in a legal system and its judiciary.182 For the WTO, this 
will be discussed below in chapter 6, 'The Notion of Extended Protection of 
Legitimate Expectations'. 

The Standard of Good Faith Interpretation 

According to H Lauterpracht, good faith interpretation means to privilege all 
interpretation, which preserves the validity of the treaty (favorem validi­
tatis).183 In his Separate Opinion to the Admissibility of Hearings of Petitioners 
by the Committee on South-West Africa (ICJ Advisory Opinion, 1956), 
H Lauterpracht says: 

The third possibility, which appears to me ... in accordance with good faith and 
common sense, is to interpret the instrument as continuing in va1idity and as fully 
applicable ... to maintain the effectiveness, though not more than that, of the ... 
instrument ... The essence of that Opinion was that the Court declined to apply lit-
erally the legal regime which it was called upon to interpret ... Actually, the Opinion 
did no more than give effect to the ... legal instrument before it. That is the true func­
tion of interpretation. 184 

However, Lauterpracht did not discuss whether the essence of a treaty was bet­
ter arrived at through subjective treaty interpretation, which would take into 
account the will at the time of the treaty negotiatiors (volontarist), or through 
an objective standard of reasonable interpretation. 

18\ See Vaughan, 2000, I' 210. 
\S2 Ibid, PI' 210-11. 
18] See Kolh, 2000, I' 277. 
\S4 See Admissibility of Hearings of Petitioners by the Committee all South-Wiest Africa, 

ICj, Advisory Opinion of june 1, 1956, Separate Opinion of judge Sir Hersch lauterpracht, in 
H lauterpracht (ed), International Law Reports, Year 1956, london, 1960, I' 60. 
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From Subjective to Objective Standards 

As early as 1676, scholars found that 'rules depend for their efficacy upon 
mutual good faith' .185 But it took until the 1960s for the objective 'standard of 
reasonable expectation' to definitely replace the voluntarist-subjective inter­
pretation of treaties. 186 Scholars in the 20th century have linked the interpreta­
tion in good faith of contracts between private parties (bonae fidei negotia) , to 
the interpretation of international agreements in good faith. 

In the 1960s, general public international law doctrine, national courtS,t87 
and the ICJ 188 began to agree that the 'standard of reasonable expectation'189 
had superseded volontarist treaty interpretation. Muller explains this shift from 
a volontarist view of international law to a constitutional approach with the fol­
lowing argument: 'Also for public international law the opinion is shared that 
the standard of reasonable expectation has superseded expressions of will, or, 
at least, it is supplementing the interpretative methods of treaties.' 190 Bernhardt, 
similarly, finds that a minimum consensus of treaty interpretation exists and 
that good faith plays a part in it: 

In the light of the many and principled controversies among scholars relating to the 
interpretation of public international law, it is especially appreciated that there is una­
nimity in the fundamental interpretative approach: Interpretation and application of 
international treaties are, to an important degree subject to the objective principle of 
objective good faith and equity/fairness. 191 

For the Swiss Supreme Court any interpretation of international treaties must 
abide by the standard of reasonable expectations, because treaties are bona fidei 

185 O'Connor, 1991, p 66, with furthcr references. 
186 MUllcr, 1971, p 145. 
187 Scc Hundesgerichtsentscheid (Switzcrland) (HGE) 94 (1986) I, Urtcil vom 22. Novemher 1968 

i.S. Frigerio gegcn das Eidg. Verkchrs-und Encrgiewirtschaftsdepartcmcnt, p 673, confirmed in BGE 
97359 (1971) I, P 673, Frw. 5, Urtcil vom 17. Februar 1971 i.S. Hundcsrepuhlik Deutschland gegen 
Kanton SchafA,auscn, p 366, Frw. 5 (for the examples of the Swiss Suprcme Court); sec also 

" Maximo" [I United States, 299 F.2d 565 (1962); aff'd US 49 (1963), for the US, cited in McDougal et 
aI, 1994, p 86. 

188 The Island of Timor Case (1914), Case Concerning the Factory at Chorzow (Jurisdiction) 
PCI.J Ser. A No 9 (1927), Sourh West Africa Cases, (1962) ICJ Rep 319. 

189 Mtillcr, 1971, p 145; O'Connor, 1991, p 109, who uses the term 'standa"rd of behaviour', for 
describing the function of good faith in Art 31 (1) VCl T. 

19" Ibid, 'Auch flir das Viilkerrecht wird heute die Mcinung vcrtreten, dass das Vertrauensprinzip 
das Willcnsprinzip Uberwunden habe oder doch erganzend die Auslcgung villkerrechtlicher 
Vertrage bestimme .. .'. 

191 Bernhardt, 1963, p 23, 'Angesichts der zahlreichen und grundsatzlichen Kontroversen in der 
viilkerrechrlichcn Auslegungslchre ist es besondcrs Zl1 hegrtissen, dass in der Grundfragc Einigkeit 
besteht; Interpretation und Anwendung intcrnationaler Vertrage stehen in hesondcrem Masse unter 
dem Gebot von Treuund Glauben und Billigkeit'. 
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negotia. 192 Muller nevertheless finds that the principle of good faith has only 
rarely materialised in a concrete result for the interpretation of a treaty. 193 

The Standard of Reasonableness 

Since good faith interpretation enhances the rule of law it must be an objective 
standard, 'consensual engagements must be interpreted ... as bonae fidei nego­
tia. It as a rule of law, that good faith becomes fully integrated in the modern 
codified law of treaties'.194 For Kolb and others, good faith interpretation on the 
one hand depicts the essence of the interpretation of international agreements, 
such as that good faith must guide each and every interpretative process involv­
ing an international treaty provision. 195 On the other hand, good faith inter­
pretation stands, according to Kolb, for a particular, if not peculiar set of 
methods of treaty interpretation. 

As the cardinal rule of treaty interpretation, a good faith analysis of the mean­
ing of the text of a treaty means to: 

not excessively adhere to the letter of the text, it involves condemning a malicious 
attachement to the text, painstaken architectural constructs with language or its 
fraudulent use, or any unreasonable allegation, all of which serve to twist the true 
sense of the treaty in disrespect for its spirit. 

Good faith interpretation, in this general sense may be 'equated to the standard 
of reasonablness, to non-abusive interpretation and even to a finding of an equi­
table result. 196 

The particular methods of treaty interpretation related to good faith are, eg 
a behavioural analysis of the actions of the parties to a dispute and the inter­
pretation in favorem validitatis purported by H Lauterpracht as described 

192 BGE 94 (1986) I, Urtei! vom 22. November 1968 i.5. Frigerio gegen das Eidg. Verkehrs-und 
Energiewirtschaftsdepartemcnt, p 673, 'Die Staatsvertrage sind ihrer Natur nach, "bona fidei 
negotia"; fUr die AusIegung gilt allgemein die Vertrauenstheorie'. confirmed in BGE 97 359 (1971) I, 
I' 673, Erw. 5, Urteil vom 17. Februar 1971 i.S. Bundesrepublik Deutschland gegen Kanton 
Schaffhausen, I' 366, Erw. 5. 

193 MUlIer, 1971, 1'1'145-6, 'Obwohl die Auslegungder Vert rage nach den Grundsatzen von Treu 
und Glauben als unbestrittenes Prinzip gilt, sind daraus doch selten konkrete Folgerungen im Sinne 
des Vertraucnsschutzes gezogen worden'. 

194 Rosenne, 1989, I' 179. 
195 See Kolb, 2000, PI' 264-5 with reference in particular to Virally, who is attributed the state­

ment that good faith informs, in the interpretative process, of how far the contractual engagement 
to execute a treaty shall reach (translated by author). 

196 Ibid, I' 264 (translated by the author), original French reads: 

Interpreter et executer une obligation juridique de bonne foi, c'est de rechercher I'execution 
scion son esprit sans I'attachement malicieux au texte, les architectures dolosives ou fraud­
uleuses, les allegations deraisonnables, qui, loin de chercher it servir I'esprit de I'accord, n'ont 
pour but que d'cn tourner Ie veritable sens. C'est de manicre cquivalente que I'on dit qu'il faut 
interpreter un traitc raisonnablement et de maniere non abusive, et parfois mcme que I'on 
prcconise une interpretation equitable. 

Concepts and Contents of Good Faith in International Law 45 

above. 197 More details on the the meaning, uses and limits of good faith inter­
pretation will be described below in chapters seven to ten. 

As.an introduction to the standard of good faith interpretation in the WTO, 
one can point out that the references to good faith as an element of the inter­
pretative process began in GATT!WTO case law with the decision to apply the 
veL T rules of treaty interpretation first to the GATT and later to the WTO.198 
It took the I]e 11 years from the veL T's inception to recognise in 1991 
(Arbitral Award of 31 July 1989) Articles 31 and 32 of the veL T.199 Only three 
years after the ICJ issued in 1991 (Arbitral Award of 31 July 1989) its first 'tex­
tually oriented recognition' of the veL T of 1969,200 two GATT 1947 Panels 
openly recognised the relevancy of veL T for GATT interpretation. Thus, while 
the 'wider body of international law', at least until the environmental disputes, 
did not find itself impregnated by GATT!WTO law, GATT!WTO jurispru­
dence in contrast made serious efforts to be in synchronization with interpretive 
rules of general public internationallaw.201 

In contrast to the Ie], the WTO AB since its very first case (US-Gasoline in 
1996) has declared that it will abide by the veL T rules for the interpretation of 
its agreements.202 The Ie]'s 'lateness and hesitation' in recognizing the veL T 
stemmed from the 'doctrinal division among the various schools of interpreta­
tion of treaties'.203 

What, in comparison to Ie] practice, seems to be the WTO AB's quick and 
open recognition of customary rules of interpretation was hailed a primer in the 
history of international adjudicative organs.204 Apparently, the WTO AB was 
not very much concerned about scholarly debates on treaty interpretation. It 
simply considered the veL T system a solid enough basis for its work. WTO 
jurisprudence in 1996 moved to declare the VeL T a codification of customary 
rules of interpretation of public international law. The AB did so in order also 

197 See Kolb, 2000, PI' 272-8. 
198 In addition to GA TT 1947 Panel decisions declaring the interpretive rules of the VCL T applic­

able, there were also GA TT Panel and later WTO decisions declaring the veL T rules governing the 
application of treaties applicable to the GATT 1947, such as the rule on retroactivity (Art 28) of the 
veL T in the US-Non-Rubber Footwear, Panel Report, paras 4.5 and 4.10; Brazil-Coconut, Panel 
Report, I' 15; EC-Bananas, AB Report, paras 235-7; EC-Hormones, AB Report, paras 126-8; see 
also Cameron and Gray, 20(H, pp 271-2, on the issue of Art 28 VCL T and WTO law and Art 27 
VCL T in Canada-Gold Coins, para 53. 

199 Arbitral Award of 31 July 1989, (Guinea-Bissau tJ Senegal), IC.! Judgment of 12 November 
1991, pp 69-70, 'These principles [natural and ordinary meaning etc.] are reAected in Arts 31 and 32 
of the veL T, which may in many respects, be considered as a codification of existing customary 
international law on the point'. 

200 Bernardez, 1998 p 733. 
201 Cottier and Oesch, 2001, p 36, however, as the authors maintain, GATT 1947 jurisprudence 

rarely referred to substantive and procedural general public international law. See also Lennard, 
2002, I' 86. 

202 Ehlermann, 2002, p 615. 
2"-' Bernardez, 1998 pp 732-3. 
204 See Ehlcrmann, 2002, PI' 616, 618. 
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Good Faith and its Corrolaries in the 
Law of the WTO Agreements 

The Appellate Body was prudent enough not to surprise WTO Members with the 
introduction of too many legal concepts from the various sources of public inter­
national law.' 

T HIS CHAPTER DISCUSSES how the content of good faith varies 
depending upon the normative value attributed to it. Functions of good 
faith principles in public international law are compared to how good 

faith applies in WTO legal practice. Compelled either by the parties' terms of 
reference or by their own judgment, the WTO Panels have applied the principle 
of good faith, interpreted certain obligations of the WTO Agreements in good 
faith or created standards of (procedural) good faith. 

The goal of chapter three is to analyse WTO Panel and AB decisions to assess 
to what extent the WTO judiciary refers to expressions of good faith, including 
the protection of legitimate expectations, pacta sunt servanda, the prohibition 
of abus de droit, equity, acquiescence and estoppel. 

How good faith manifests itself in WTO case law must be separated from the 
normative value of good faith, as in how much legal, moral and political value 
good faith carries in WTO law, practice and policy. The normativity of good 
faith in the substantive law (as opposed to the procedural law of the WTO 
Agreements) will be the object of the following chapter four. Three other chap­
ters, ten to twelve below, will introduce the role and normative function of pro­
cedural good faith, which stands for good faith as it applies to WTO dispute 
settlement. 

CLASSIFICATIONS OF GOOD FAITH AND 
COROLLARIES IN WTO LAW 

In order to organise the different legal principles protecting expressions of good 
faith in the WTO, this study refers to the method Kolb has used for classifying 

I Hilf and Purh, 2002, p 216. 
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good faith concepts and corollaries in international law. Kolb distinguishes the 
intrinsic principle of good faith, fa bonne foi en tant que principe juridique 
[good faith as a legal principle] from the extrinsic notions juridiques voisines 
[related legal concepts],2 including equity, estoppel, pacta sunt serval1da and 
prohibition of abus de droit. This distinction will also be applied to this study 
of the expressions of good faith codified in the WTO Agreements as rights and 
obligations, or found in the decisions by the panels or the AB. 

Kolb's classification of good faith applies to general international law as well 
to the WTO, as the subset of specific rules of international law regulating trade 
and trade-related matters. The WTO Agreements, being treaties, constitute 
sources of international law alongside other treaties (which may be 'related 
treaties' if these regulate trade issues) and general principles of law and 
custom. 

What scholars have convincingly laid out and the AB has confirmed in its very 
'first report on US-Gasoline, is, that the WTO legal system forms part of the gen­
eral international legal order. In the words of the US-Gasoline judgment, the 
WTO legal system created by the WTO Agreements and jurisprudence is 'not to 
be read in clinical isolation from public internationallaw'.3 What US-Gasoline 
does is to allow the AB to seek interpretative advice in sources of public inter­
national law. However, the AB limits such references to the customary rules of 
interpretation, which are the only sources of international law outside the WTO 
covered agreements that the WTO adjudicator may seek guidance from. There 
is no such thing as a freepass for applying all international law or all sources of 
international law becoming part of WTO law. 

Nevertheless, even if the WTO Agreements are considered a source of inter­
national law, it is unclear whether or not other sources of international law, 
namely related treaties, general principles of law, and custom could fall within 
the scope of WTO jurisdiction and, as a consequence, shall be applied by the 
Panels and the AB of the WTO. 

WTO case law either reflects a reference to, or contains a measure of: 

- the general principle of law of good faith 
- the customary rule of pacta sunt servanda 
- the doctrine of negotiating in good faith 
- the doctrine of implementing WTO obligations in good faith 
- the prohibition of abus de droit 
- the general principle of estoppel 

2 Kolb, 1998, p 662, 'La delimitation dc In bonne foi par rapport n ucs notions juriuiqllCS 
voisines'. 

-' See US-Gasolil1e, An Report, p 17. 
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The protection of legitimate expectations is GATT-specific and forms the sev­
enth type of an expression of good faith in WTO law. Since it is GATT/WTO­
specific, it is discussed separately in chapter 6. 

GOOD FAITH AS GENERAL PRINCIPLE OF LAW 

What does it mean when jurisprudence refers to the general principle of law of 
good faith as 'recognized' or 'implied' in a provision of substantive WTO law 
or when good faith is 'expressed' in a WTO provision? This question firstly says 
something about the content of good faith in the context of a particular WTO 
covered agreement. Secondly, such statements of the judiciary may inform 
about the legal source: either good faith emanates from a treaty provision of one 
of the WTO Agreements 'expressing' such a general principle of law, or the legal 
source ofWTO good faith is the general principle of law of good faith with cor­
rolaries (prohibition of abus de droit, estoppel) applied directly, or the custom­
ary rule of pacta sunt servanda. This second question also informs about the 
normative value of good faith for the WTO legal system and will thus be dis­
cussed below. 

US-Shrimp Appellate Body Report (1998): General Exceptions of Article XX 
GATT 94 Chapeau 

, The AB unveiled that the Chapeau of Article XX is 'but one expression of the 
principle of good faith' and that '[t]his princip'le, is at once a general principle of 
law and a general principle of international law' .4 The Chapeau provides for a 
safety valve against protectionism, whenWTO Members invoke one of the 
specific exceptions to Most Favoured Nations (MFN) or NT enumerated in the 
list of Article XX(a-j) GATT 94. 

The AB overturned the Panel and the Panel's sequencing of Article XX GATT 
94, when it introduced the Chapeau as the ultimate test for justifying the provi­
sionally GATT-consistent domestic measure.5 Panel practice on Article' XX 
GA TT before US-Shrimp had been to first determine whether the policy goal of 
a measure is justified under the Chapeau of Article XX, followed by examining 
whether the domestic measure would fall under one of the policy goals listed 
under Article XX(a-j) GATT." In the affirmative, such a finding would lead to 
an examination of the measure under a specific exemption of Article XX. 

4 Ibid, para 157. 
S Ibid, paras 122-3. 
(, Sec US-Gasolil1e, An Report, para 7.29; US-Shrimp An Report, paras 113-16. 
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Because the US-Shrimp Panel found a violation of the Chapeau, the 
US-Shrimp Panel did not engage in the second test of examining whether or not 
the scope of US-Section 609 would fall under a policy exceptions of Article 
XX(a-j) GATT.? The AB in US-Shrimp overturned the Panel on this point with 
the argument that the Panel had followed an incorrect sequencing of Article XX 
GATT examinations. To the AB, the GATT-consistency of the domestic mea­
sure's policy goal no longer counted for the Chapeau of Article XX; rather, the 
measure and its application would have to be subjected to the additional test 
under the Chapeau after its policy goal, and thus the measure itself would be 
determined provisionally justified under Article XX(a-j).8 Only this 'two-tier' 
approach could ensure that the measure was not an arbitrary, discriminatory 
and disguised restriction to trade because it would examine the relationship 
between the measure and its propagated goa\.9 

Hence, the AB decided to match the Chapeau with the general principle of 
international law of good faith in order to solidly ground its reversal of Panel 
practice. In order to prove that the Chapeau limits the exercise of the specific 
exemptions, the AB first referred to the Chapeau's language and its negotiating 
history and ended by resorting to the general principle of law. 

Not only does the Chapeau express a notion of good faith, another 'applica­
tion of this general principle' [of good faith] is the abus de droit doctrine. 10 The 
AB finds that already US-Gasoline had based its reading of the Chapeau on the 
prohibition of abus de droit. I I 

The Panel and the AB reports agree on the result of sanctioning the US for its 
arbitrary and discriminating shrimp embargo. 12 The only difference between 
the Panel and AB reports lies in their method of sequencing. 13 The AB examines 
and finds that US-Section 609 is provisionally justified under the specificexcep­
tion of Article XX(g) but that ultimately, US-Section 609 violates the Chapeau 
of Article XX. The Panel, in contrast, had directly arrived at the conclusion that 
US Section 609 was arbitrary and discriminatory vis-a.-vis other WTO 
Members. 

The AB imparts upon the prohibition of abus de droit in the context of Article 
XX, a WTO-specific function, ie the prohibition of discrimination. US-Shrimp 
is therefore further discussed under the heading of abus de droit doctrine. The 
AB, in any case, has directly applied the prohibition of abus de droit, in addition 
to declaring Chapeau of Article XX but an 'expression' of good faith. 

7 Ibid, para 7.62; US-Shrimp AB Report, para 112. 
~ US-Shrimp An Report, para 149. 
9 Ibid, paras 147, 149-S0. 

1ll Ibid, para lS8. 
11 Ibid, para 151 referring to US-Gasoline, An Report, I' 22. 
12 US-Shrimp Panel Report, para 7.62; US-Shrimp An Report, paras 186, 187(c). 
13 US-Shrimp An Report, paras 117-19. 
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EC-Hormones Appellate Body Report (1998): Good Faith in Risk Assessment 
of Article 5.2 of the Agreement on the Application of Sanitary and 
Phytosanitary Measures (ASPS) 

The AB is prepared to recognise the imposition of a trade restriction for sanitary 
and phytosanitary reasons, if it is 'based on a risk assessment'14 pursuant to the 
ASPS.J5 Specifically, there needs to be a rational relationship between the mea­
sure and the risk assessed. 16 The scientific conclusion about the risk, which con­
stitutes the risk assessment, can by the standards of AB jurisprudence even be 
scientific evidence reflecting 'divergent' as opposed to 'mainstream' opinion. I? 
However, because the AB lacks the standard of review for such issues of facts, 
it counterbalances this gap by holding members responsible under good faith, 
when these choose the diverging opinion to provide the evidence:.18 

In most cases, responsible and representative governments tend to base their legisla­
tive and administrative measures on 'mainstream' scientific opinion. In other cases, 
equally responsible and representative governments may act in good faith on the basis 
of what, at a given time, may be a divergent opinion coming from qualified and 
respected sources.19 

The good faith standard imposed on WTO Member States for choosing the 
most reasoned and responsible evidence, relates to the broader 'reasonable 
relationship' required between the risk assessment and the sanitary and/or 
phytosanitary measure.20 In analogy to the reasonable relationship between 
assessment and measure, member governments will be under a stricter good 
faith duty regarding evidence chosen, where the risk involved is 'life threaten­
ing' and 'constitutes a clear and imminent threat to public health and safety'.21 
However, it is uncertain whether the good faith duty extends also to the 
quality of the sources of evidence.22 The AB only refers to 'governments act[ing] 
in good faith', thus omitting to clarify whether a government that bases itself on 
divergent scientific opinion must be guided by good faith considerations, or 

14 See Arts 5.1 and S.2 ASPS; EC-Hormones, An Report para 148. 
15 ASPS, Annex lA of the Marrakesh Agreement Establishing the WTO of IS April 1994, in The 

Results of the Uruguay Round of Multilmeral Trade Negotiations, The Legal Texts, GATT 
Secretariat, June 1994, WTO, Geneva. 

16 See EC-Hormones, AB Report, para 193. 
17 Ibid, para 194; see Pauwelyn, 2003c, 1'1'179-82 on minority scientific opinion in the context of 

Art S ASPS. 
18 See Oesch, 2003h, 1'1'15,84-95, who finds that EC-HOrmones established a standard of review 

somewhere between de 1101'0 and 'total deference'. 
19 EC-Hormones, An Report, para 194; see also Japan-Agricultural Products, An Report, para 

77, where the An referred to this statement. 
20 See EC-Hormones, An Report, para 194. 
21 Ibid. 
22 See Pauwciyn, 2003c, I' ISO. 
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h k I ' I dLl,ts on the basis of whether t e ris assessment, w llC 1 a government con c 
divergent evidence must be performed in good faith. While the first interpreta­
tion would enhance the effectiveness of Article 5.2 ASPS, the second, narrower 
one, would pay more respect to considerations of state sovereignty. By d,efining 
the level of safety of scientific evidence and balancing that level with the 
degree of market openness, good faith provides for a balanced interpretation 
of the ASPS. In doing so, it takes on the identical function of infra legem 
good faith it had already embraced for the interpretation of the Chapeau of 

Article XX. 

US-Cotton Yarn Appellate Body Report (2001): the Good Faith Obligation to 
Withdraw a Safeguard Measure 

Practice in US-Cotton Yarn (2001) introduces a good faith obligation that all 
WTO Member States must observe, if their safeguard measures have been 
declared lawful by the Panel or the AB. Later on, post-determination evidence 
relied upon for demonstrating that pre-determination facts would never have 
justified the safeguard under WTO standards in the first place. Therefore, t,he 
AB in US-Cotton Yarn argued, WTO Member States are under the good faith 
duty to withdraw pre-determination safeguard measures. 

There is a gap in Article 6.2 of the Agreement on Textiles and Clothing 
(ATC),23 in combination with Article 6 of the Agreement on Safeguards 
(ASG),24 by which a member can circumvent the discovery of a factual error 
after it finds that the conditions for a safeguard measure were fulfilled, and, 
thereupon, continue to impose the safeguard. The AB cannot overturn a Panel 
decision finding for the US, when ex post facto the safeguard measure was found 
unjustified, because it had no de novo standard of review relating to issues of 
fact, and neither does the Panel have the power to substitute its own judgment 
for that of a member.2s Nevertheless, the AB suggests that the US would have 
abused its right to impose provisional safeguard measures under Article 6.2 
A TC, if it had neglected to withdraw the safeguard after the US census data for 
1998 showed that the safeguard revealed itself to be unfounded.26 

The AB plays with the idea to sanction with good faith a WTO Member State 
for not withdrawing a safeguard when post-determination evidence relating to 
pre-determination facts reveals that the safeguard was unfounded. However, 

2.1 ATe, Annex lA ofthe Marrakesh Agreement Establishing the WTO of 15 April 1994, in 'The 
Results of the Uruguay Round of Multilateral Trade Negotiations', The Legal Texts, GATT 

Secretariat, June 1994, WTO, Geneva. 
, 24 ASG, Annex lA of the Marrakesh Agreement Establishing the WTO of IS April 1994, il: 'The 
Results of the Uruguay Round of Multilateral Trade Negotiations', The Legal Texts, (.ATT 
Secretariat, June 1994, WTO, Geneva. 

25 US-Cotton Yarn, AH Report, para 78. 
26 Ibid, paras 62-3, 81. 
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the AB neglects to concretise the duty and fails to hold the US liable for violat­
ing the duty to respect good faith. Had the AB held the US liable under the good 
faith argument, the US would have had to remove the later discovered, 
unfounded safeguard measure: 

There is no need for the purpose of this appeal to express a view on the question 
whether an importing member would be under an obligation, flowing from the 'per­
vasive' general principle of good faith that underlies all treaties, to withdraw a safe­
guard measure if post-determination evidence relating to pre-determination facts 
were to emerge revealing that a determination was based on such a critical factual 
error that one of the conditions required by Article 6 turns out never to have been met 
(emphasis in the original, footnotes omitted).27 

The AB acknowledges that Article 6 A TC specifies neithe'r the procedure nor 
the organ of the determination. Thus, it suggests that there might be a gap.28 The 
AB fills in this gap by drawing an analogy to Article 6 of the Agreement on 
Safeguards under which WTO Members intending to impose a safeguard ought 
to make a 'preliminary determination' into the 'clear evidence' that increased 
imports would cause or threaten serious injury. Such a duty, the AB finds, is one 
of 'due diligence'.29 However, the AB finds that even if a member could not have 
known at the time of determination that there was data contradicting its safe­
guard, the member would be obliged under good faith, but not Article 6.2 A TC, 
to remove its safeguard. However, the AB left this last finding unsubstantiated.30 

Although the AB left this finding unsubstantiated, it nevertheless imposes a 
good faith duty upon the WTO Member States.,3i If a Panel reviews evidence a 
Member could not have known at the time that Member had made its determi­
nation in due diligence, it would be infringing upon the Member's due process 
right, namely, Article 11 DSU.32 Therefore, the AB says, the duty of good faith 
to withdraw the safeguard measure even before that safeguard is found justified 
binds the WTO Member State imposing the safeguard, if that Member had evi­
dence that the safeguard was unfounded (pre-determination evidence of post­
determination fact). 33 

However, in this case, the AB did not find it necessary to examine whether the 
US should be held responsible under good faith, to withdraw the safeguard, 
because the AB found the Panel to have exceeded its discretion under Article 11 
DSU by considering the 1998 US Census data, which the Panel could not have 
known at the point in time when the US made its determination of facts before 
the DSB. Nevertheless, the AB did pronounce the US safeguard unjustified.34 

27 Ibid, para 81 and fn 52 and 53. 
2S Ibid, para 76, 
29 Ibid, paras 76-9. 
3(l Ibid, para 81. 
31 See ibid, para 81. 
32 See ibid, paras 74-80. 
.H Ibid, para 81. 
34 US-Cotton Yarn, AB Report, paras 78, 80, 128. 
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US-Japan Hot-rolled Steel Panel and Appellate Body Reports (2001) and 
Egypt-Steel Rebar AD Panel Report (2002): Good Faith in Anti-Dumping 
Investigations 

The development of the good faith principle in WTO rules of procedure and 
related practice, specifically, good faith in anti-dumping investigations and dis­
pute settlements is prejudiced upon 'trade remedy' cases that involve the US steel 
industry, namely, as of December 2005, US-Japan Hot-rolled Steel, US-Steel 
Safeguard, US-Line Pipe Safeguards, US-Corrosion-resistant Steel Sunset 
Review, US-German Steel, US-Lead and Bismuth Carbon Steel and US-OCTG 
Sunset Review. 

The US-Japan Hot-rolled Steel case introduces two issues of good faith oblig­
ations, both relating to the procedure prescribed in the ADA for imposing 
anti-dumping duties upon another WTO Member State. 

First there is the obligation of the importing WTO Member State to respect a 
standard of reasonableness when conducting anti-dumping investigations pur­
suant to paragraphs 2 and 5 of Annex II of the ADA. This expression of good 
faith infra legem contained in Annex II paragraphs 2 and 5 ADA was taken up 
in the later Egypt-Steel Rebar AD Panel report of 8 August 2002 and confirmed 
in US-Steel Safeguard of 10 November 2003, US-Corrosion-resistant Steel 
Sunset Review of 15 December 2003, US-OCTG Sunset Review of 2 November 
2005. 

The second expression of good faith, the US-Japan Hot-rolled Steel Panel 
and AB Reports of 2001 find, relates to the duty of the investigating authorities 
of the importing WTO Member State to conduct an objective examination 
under Annex II and Article 3.1 ADA. 

US-japan Hot-rolled Steel Panel Report (2001): the Reasonableness of 
Anti-dumping Investigations 

When the US Department of Commerce (USDOC) imposed anti-dumping 
duties on imports of hot-rolled steel and other related products from japan on 
29 june 1999, japan's response was to bring the dispute before the WTO by 
requesting the establishment of a Panel. While preparing the US response to 
japan's complaint, the USDOC requested information from the japanese steel 
producer Kawasaki Steel Corporation (KSC) and its US affiliate, the California 
Steel Industries Inc (CSI). Annex II ADA provides that Member States have to 
compel their industries to comply with the requests of another party to a litiga­
tion. Subsequently, KSC submitted the requested information to the USDOC in 
paper form. The US considered this submission insufficient and requested com­
puter taped questionnaires instead of hand-written ones. 

Subsequently, the US argued before the Panel that japan did not comply with 
the US submission request. In the US' view, japan had acted against the object 
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and purpose of Annex II ADA and thus violated its duty to comply with such 
provisions in good faith. The Panel instead ruled in japan's favour that the 
japanese submission of evidence was sufficient. The Panel also found that the 
US anti-dumping laws, regulations, and administrative procedures were incon­
sistent with numerous provisions of the ADA and its Annex II. 

US-japan Hot-rolled Steel Appellate Body Report (2001): Good Faith in 
'Using the Facts Available' 

On 25 April 2001, the US filed a notice of appeal claiming that: 

the Panel ... erred in finding that an unbiased and objective investigating authority 
evaluating the evidence before USDOC could not reasonably have concluded that 
KSC had not failed, under the duty of Article 6.8 ADA to 'cooperate' in providing 
requested information.,J5 

japan responded that the evidence the USDOC required from KSC and CSI was 
an unreasonable demand that violated the standard of good faith. To Japan, the 
USDOC had requested, under the Annex II of the ADA (to which Article 6.8 
ADA refers), more than it should have reasonably required from the industry 
allegedly engaged in dumping.36 

The AB 'notes that paragraph 2 of Annex II [ADA] authorises investigating 
authorities to request responses to questionnaires in a particular medium', as, 
for example, computer tape.37 The principle of good faith implied in paragraph 
2 Annex II ADA, however, limits the investigating importing party's scope 
of requests to reasonable requests: 'but, at the same time, states that such a 
request should not be "maintained" " if it were to impose 'an "unreasonable 
extra burden" on the interested party', that is, would 'entail unreasonable addi­
tional cost and trouble' (emphasis added by the AB).38 Good faith infra legem 
paragraph 2 Annex II ADA functions to 'strike a balance between the effort that 
they can expect interested parties to make in responding to questionnaires, and 
the practical ability of those interested parties to comply fully with all demands 
made of them by the investigating authorities':39 

We see this provision as another detailed expression of the principle of good faith, 
which is, at once, a general principle of law and a principle of general international 
law, that informs the provisions of the Anti-Dumping Agreement, as well as the other 
covered agreements. This organic principle of good faith, in this particular context, 
restrains investigating authorities from imposing on exporters burdens which, in the 
circumstances, are not reasonable. 40 

35 US-Japan Hot-rolled Steel, AB Report, para 11. 
,J(, Ibid, para 19, 
37 Ibid, para 101. 
38 Ibid. 
,19 Ibid. 
40 Ibid, 
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Paragraph 5 of Annex II ADA implies another good faith standard. In para­
graph 5 Annex II ADA, good faith prohibits the investigating authorities of the 
importing WTO Member State to discard information that is 'not ideal in all 
respects', unless the exporting WTO Member State had not acted 'to the best of 
its ability', when supplying the information to the importing WTO Member 
'States antidumping investigations authorities.41 

Paragraphs 2 and 5 Annex II ADA together with Articles 6.8 and 6.13 ADA 
are, examples of good faith infra legem, or, in the WTO terminology 'implied'. 
Even if the AB does not use the terminology of infra legem, good faith is found 
implied in paragraphs 2 and 5 Annex II ADA to which Articles 6.8 and 6.13 
ADA refer to. The function of good faith infra legem in Articles 6.8 and 6.13 in 
combination with paragraphs 2 and 5 Annex II ADA, is a balancing one: 

We, therefore, see paragraphs 2 and 5 of Annex II of the ADA as reflecting a careful 
balance between the interests of investigating authorities and exporrers.42 

Infra legem good faith requires: 

the investigating authorities to engage in a balancing of interests: the primary function 
of investigating authorities are not entitled to insist upon absolute standards or 
impose unreasonable burdens upon those exporters. We also observe that Article 6.13 
of the ADA provides: The authorities shall take due account of any difficulties expe­
rienced by interested parties, in particular small companies, in supplying information 
requested, and shall provide any assistance practicable (emphasis added by the 
AB).43 

The importing WTO Member State (which in the dispute, is the party bring­
ing a claim against the dumping) has the right to require that the interested (eg 
exporting parties) make the best effort to provide information about the alleged 
dumping. This positive right contained in paragraphs 2 and 5 Annex II ADA, is 
set off by the implied good faith standard, against the practical ability of these 
interested parties to comply fully with all demands made of them by the inves­
tigating authorities. The AB found that the Japanese steel industry had cooper­
ated in good faith with the USDOC. In the AB's view it was the US who had 
infringed upon this duty of balancing, which the good faith standard of para­
graphs 2 and 5 Annex II ADA impliedly required, by requesting information 
from Japanese government authorities in a way that was unreasonable as to cost 

and trouble.44 

41 Ibid, para lOf). 
42 Ibid, para 102. 
43 Ibid. 
44 Ibid, para 240(a-b}. 
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US~Japan Hot-rolled Steel Panel and Appellate Body Reports (2001): Duty of 
ObJective Examination by Investigating Authorities 

Pursuant to US-Japan Hot-rolled Steel, the importing WTO Member State, 
before lawfully imposing anti-dumping duties, is to respect the' "fundamental, 
substantive obligation" with respect to the injury determination' under Article 
3.1 ADA.45 Specifically, the domestic investigating authorities of the importing 
:X:TO ~ember State must conduct an 'objective examination', based upon 'pos-, 
ltlve eVidence'. The AB identified this obligation to conduct an 'objective exam­
ination' as a procedural expression of good faith and created the obligation that 
the process of examination must 'conform to the dictates of the basic principles 
of good faith and fundamental fairness'.46 

Good faith in US-Japan Hot-rolled Steel functions formatively, infra legem. 
It fills in the meaning of the term 'objective examination' by imposing the duty 
of a fair and unbiased investigative 'process upon the importing member.47 The 
word 'objective', which qualifies the word 'examination', indicates essentially 
tl:at the 'examin~tion' process must conform to the dictates of the basic prin­
Ciples of good faith and fundamental fairness. In short, an 'objective examina­
~ion' r,equire~ that the domestic industry, and the effects of dumped imports, be 
1l1vestlgated 111 an unbiased manner, without favouring the interests of any inter­
ested party, or group of interested parties, in the investigation. The duty of the 
investigating authorities to conduct an 'objective examination' recognises that 
the determination will be influenced by the objectivity, or any lack thereof, of 
the investigative process.48 

Article 3.1 ADA is, in addition to paragraphs 2 and 5 Annex II ADA, another 
source for the AB decision to reflect good faith in the ADA. The AB implied that 
the 'general principle of good faith' in Article 3.1 ADA was 'yet another expres­
sion of the general principle of good faith in the ADA'.49 

The measure of good faith implied in Article 3.1 ADA also contains a proce­
dural component. In substance, Article 3.1 ADA functions 'to ensure that the 
anti-dumping investigation procedure prescribed by the ADA is conducted 
fairly, orderly and in a timely fashion. As such, Article 3.1 ADA compares with 
the due process requirements imposed under the Chapeau of Article XX GATT 
94, and also with the similar due process obligation relating to the procedure for 
settling disputes in good faith under Article 3.10 DSU, as discussed below in 
chapter ten.50 

45 Ibid, para 192. 
46 Ibid, para 193. 
47 C(Schwarzenberger, 1955, p 325, who defines the (ormatiue fUllction of good faith as the 'cre-

ation of rules of an essentially relative and elastic character'. 
48 US-Japan Hot-rolled Steel, AB Report, para 193. 
49 Ibid, fn 141 to para 193. 
50 Sec US-Shrimp, AB Report, paras 181-2. 
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Egypt-Steel Rebar AD Panel Report (2002): 'Level of Good Faith 
Cooperation' in Relation to Value of Information 

In the later Egypt-Steel Rebar AD Panel decision of 8 August 2002, the Panel fol­
lowed the US-Japan Hot-rolled Steel AB's interpretation of good faith infra 
legem implied in Annex II ADA. Thus, in Egypt-Steel Rebar AD, the Panel reit­
erates that Annex II ADA implies that good faith must ensure that the level of 
cooperation between investigating and investigated party remains a balanced 
one: 

As we have noted, paragraphs 3 and 5, in addition to some of the other provisions of 
Annex II, have to do with assessing whether the information submitted by interested 
parties must be used. Thus, paragraph 5 is a complement to paragraph 3 and the twO 
must be read together in considering the lA's obligations in respect of submitted 
information. In particular, we believe that under the pertinent phrases in these two 
paragraphs taken together, information that is of a very high quality, although not 
perfect, must not be considered unverifiable solely because of its minor flaws, so long 
as the submitter has acted to the best of its ability. That is, so long as the level of good 
faith cooperation by the interested party is high, slightly imperfect information should 
not be dismissed as unverifiable.51 

The Panel in Egypt-Steel Rebar AD, which was never appealed, adds on to the 
meaning of good faith implied in paragraphs 2 and 5 Annex II ADA. 

US-Section 211 ('Havana Club') Panel (2001) and Appellate Body Report 
(2002): Good Faith Implementation of the TRIPS Agreement 

In US-Japan Hot-rolled Steel AB Report (2001), the principle of good faith had 
protected the exporting party from unreasonable procederual requests by the 
importing party's anti-dunping investigating authorities. In US-Section 211 
('Havanna Club'), the Panel found that Article 7 TRIPS imposes a duty on 
WTO Member States to implement the TRIPS Agreement in good faith: 

Moreover, Article 7 of the TRIPS Agreement states that one of the objectives is that 
[tlhe protection and enforcement of intellectual property rights should contribute ... 
to a balance of rights and obligations. We consider this expression to be a form of the 
good faith principle. The AB in United States-Shrimps stated that this principle 'con­
trols the exercise of rights by states'. One application of this principle, the application 
widely known as the doctrine of abus de droit, prohibits the abusive exercise of a 
state's rights and enjoins that whenever the assertion of a right 'impinges on the field 
covered by tal treaty obligation, it must be exercised bona fide, that is to say reason­
ably. An abusive exercise by a member of its own treaty right thus results in a breach 
of the treaty rights of the other members and, as well, a violation of the treaty obliga-

51 Egypt-Steel Rebar, Panel Report, para 7.161. 
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tion of the member so acting'. Members must therefore implement the provisions of 
the TRIPS Agreement in a manner consistent with the good faith principle enshrined 
in Article 7 of the TRIPS Agreement.52 

Article 7 TRIPS constitutes the first recognition of a good faith obligation in 
the TRIPS Agreement. 

The members must therefore implement the provisions of the TRIPS Agreement in a 
manner consistent with the good faith principle enshrined in Article 7 of the TRIPS 
Agreement.·;'; 

While the Panel in US-Section 211 ('Havana Club') identified Article 7 TRIPS 
as an expression of good faith infra legem, and formulated the first good faith 
obligation of the TRIPS Agreement, a fortiori, the AB in US-Section 211 
('Havana Club') generalised this duty of good faith implementation to all of the 
treaties regrouped under the WTO (Marrakech) Agreement, ie the GATT and 
the 'covered agreements',54 the General Agreement on Trade in Services (GATS), 
the TRIPS and the DSU: 

'[Ilt cannot be assumed that the WTO Member will fail to implement its obligations 
under the WTO Agreement in good faith'.55 

The function good faith assumes in Article 7 TRIPS according to US-Section 
211 ('Havana Club') derives from pacta sunt servanda. Therefore, the good 
faith duty of assuring the correct implementation of the TRIPS in good faith 
under Article 7 TRIPS will be discussed in more detail in the next section focus­
ing specifically on pacta sunt servanda. 

PACTASUNTSERVANDA 

A second emanation of good faith that the Panels and the AB apply as part of 
WTO law is pacta sunt servanda, the duty to perform treaty obligations in good 
faith. Pacta sunt servanda also encompasses two corollaries: 

the duty to negotiate in good faith and 
- the duty to implement treaty obligations in good faith. 

52 US-Section 211 (,Havana Club'), Panel Report, para 8.57. 
.<3 Ibid. 
54 See' Agreements Covered by the Understanding', Appendix 1 to the DSU; these include the 

WTO Marrakech Agreement Establishing the WTO and its annexed legal instruments, except for 
Annex 3 [hereinafter 'covered agreements'l. 

55 US-Section 211 ('Haut/lw Club'), AB Report, para 259. 
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Performing WTO Obligations in Good Faith 

Pacta sunt servanda is a customary legal principle forming part of the body of 
rules binding upon all state parties to international treaties, including the WTO 
Agreements. The VCL T, as the main codification on the .international law of 
treaties, enshrines the duty to 'fulfill, perform and execute [ ... J treaty obliga­
tions in accordance with the "pervasive" principle of good faith' in Article 26.56 

Even if WTO DSU Article 3.2 calls upon the WTO judiciary to apply, from the 
body of rules governing the international law of treaties, the rules on treaty 
interpretation only, the AB in its US-Offset Act ('Byrd Amendment') decision 
has integrated the rule of pacta sunt servanda of Article 26 VCL T into the WTO 
acquis in 2003: 

Article 26 of the Vienna Convention, entitled Pacta Sunt Servanda, provides that 
'[e)very treaty in force is binding upon the parties to it and must be performed by them 
in good faith'. The US itself affirmed 'that WTO Members must uphold their obliga­
tions under the covered agreements in good faith'.5? 

The 2003 US-Offset Act ('Byrd Amendment') ruling is the result of a develop­
ment in case law, that began with the Belgian Family Allowances GATT 1947 
Panel Report of 195258 and, in a slightly different form, with the US-Malt 
Beverages GA TT 1947 Panel Report of 1992,59 to which the WTO Panel Report 
on the Korea-Government Procurement Panel decision seems to have referred 
in 2000. 

In Korea-Government Procurement, the Panel established pacta slmt ser­
vanda for the first time in WTO law. The Panel had derived pacta sunt servanda 
from the 'well-established GATT principle' of legitimate expectations. It had 
not directly imported pacta sunt servanda, from customary internationallaw.60 

The 2003 US-Offset Act ('Byrd Amendment') AB report confirmed the 

56 US-Offset Act (,Byrd Amendment'), AB Report, para 105. 
S? Ibid, para 296. 
58 See Belgian Family Allowances, GATT 1947 Panel Report adopted 7 November 1952, BlSD 

15/59. 
59 US-Malt Beuerages, GATT 1947 Panel Report adopted 19 June 1992 November 1952, BlSD 

1S/59, para 5.79, where the question was whether or not the central government was responsible for 
GATT-inconsistent acts of its subfederal entities, when, according to that GATT Member State's 
internal division of powers between central government and subfederal entities mean that the cen- . 
tral governmeilt in the particular area governed by GATT law, never had jurisdiction, or had dele­
gated that jurisdiction to the subfederal entities. The Panel referred to Art 27 VeL T which says that 
the duty to perform international treaty obligations in good faith may not be circumvented by 
invoking national legislative divison of powers; 'Art XXIV:12 that this provision was designed to 

apply only to those measures by regional or local governments or authorities which the central gov­
ernment cannot control because they fall outside its jurisdiction under the constitutional distribu­
tion of powers'. The Panel agreed with this interpretation in view of the general principle of 
international treaty law that a party to a treary may not invoke the provisions of its internal law as 
justification for its failure to perform a treaty obligation. 

60 Compare India-Patents, Panel Report, para 7.20 with Korea-Gouernment Procurement, Panel 
Report, para 7.93ff. 
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Korea-Government Procurement Panel's finding and affirmed that pacta sunt 
servanda forms an integral part of WTO jurisdiction, constituting a binding 
obligation upon the WTO Member States. 

WTOCaseLaw 

US-Offset Act ('Byrd Amendment') Panel Report (2003) 

The Panel had found that the US's Continued Dumping and Subsidy Offset Act 
(CDSOA) Article undermined the value of Article 5.4 ADA and Article 11.4 
ASCM for the trading partners of the US. The CDSOA provides for financial 
incentives if industry supports the US government dumping investigations. WTO 
law, particularly Articles 5.4 ADA and 11.4 ASCM, maintains that quantitative 
assessment of imports should trigger an investigation into an alleged dumping 
accusation. The CDSOA, to the Panel distorted the object and purpose of Articles 
5.4 ADA and 11.4 ASCM because: 

under the CDSOA there were more petitions in support of anti-dumping 
duties from domestic industry than would have been the case without the 
CDSOA 
the CDSOA denied the US' trading partners, who were subject to the US' 
anti-dumping investigation a 'meaningful test of whether the petition has the 
required support of industry' 

Therefore, the US did not in good faith in promoting this outcome. 
Specifically the Panel found evidence that: 

given the low costs of supporting a petition, and the strong likelihood that all pro­
ducers will feel obliged to keep open their eligibility for offset payments for reasons of 
competitive parity, we could conclude that the majority of petitions will achieve the 
levels of support required under ADA Article 5.4 and ASCM Article 11.4.61 

Article 5.4 ADA does not require an investigation into the motives or intent 
of a domestic producer choosing to support a petition, but only requires statis­
tical thresholds be met. With the CDSOA a greater number of producers sup­
port a petition to investigate than would exist without the CDSOA. 
Notwithstanding the 'wrong motives', with the CDSOA there are producers, 
which, unaffected by the dumping, simply rally for support of dumping investi­
gations to benefit from the distribution of offset payments: 

[T)he CDSOA may be regarded as having undermined the value of AD Article 5.4iASCM 
Article 11.4 to the countries with whom the United States trades, and the United States 
may be regarded as not having acted in good faith in promoting this outcome.62 

61 US-Offset Act ('Byrd Amendment'), Panel Report, para 7.63. 
62 Ibid. 
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Further, the Panel said: 

The importance of the principle of good faith as a general rule of conduct in inter­
national relations is well established. Good faith requires a party to a treaty to refrain 
from acting in a manner, which would defeat the object and purpose of the treaty as a 
whole or the treaty provision in question.6J 

The Panel found that the CDSOA 'implies a return to the situation which 
existed before the introduction of ADA Article 5.4 and ASCM Article 11.4'.64 
Instead of examining whether the support actually existed, it was simply 
assumed to exist and there was not in all cases 'evidence of the industry-wide 
concern of injury being caused by dumped or subsidised imports'.65 Thus, the 
Panel suggested US conduct was contrary to good faith because the US CDSOA 
reflects a mistrust of the multilateral objectives of the WTO to reduce or elimi­
nate unfair barriers to trade, such as anti-dumping duties, in order to realize 
trade liberalization. 

The US acted contrary to good faith because the US legislation, the CDSOA, 
has the effect of undermining the objectives of Articles 5.4 ADA and 11.4 
ASCM. The CDSOA renders these WTO provisions 'completely meaning­
less'.66 Not only did the Panel accuse the US of creating, via the CDSOA, a legal 
situation incompatible with good faith as a general rule of conduct in inter­
national relations, but a fortiori the Panel held the US responsible for violating 
the customary rule of pacta sunt servanda, which demands that a party to a 
treaty 'refrain from acting in manner which could defeat the object and purpose 
of the treaty as a whole or the treaty provision in question'.6? While the Panel 
may not, under the international legal presumption of good faith, presume the 
US to have acted in bad faith, the Panel nevertheless considers the CDSOA as a 
violation of the duty to perform the ASCM and ADA in good faith (pacta sunt 
servanda). 

US-Offset Act ('Byrd Amendment') Appellate Body Report (2003) 

The US appealed against the Panel's decision claiming that the Panel had mis­
applied the 'constituent elements test' as defined by the AB in the US-1916 Act 
decision. 68 

The US criticises the Panel for finding it had failed to act in good faith. 
According to the US, there is no basis in the WTO Agreement for a Panel to con­
clude that a member has not acted in good faith 'or to enforce a principle of 

63 US-Offset Act ('Byrd Amendment'), Panel Report, para 7.64 (footnotcs omittcd). 
64 Ibid, para 7.65. 
65 Ibid. 
66 Ibid, AB Report, para 279. 
67 Ibid, Panel Report, para 7.64 
68 Ibid, AB Report, para 16. 
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"good faith" as a substantive obligation agreed to by WTO Members'. The US 
based its argumentation against the existence of a substantive good faith princi­
ple in WTO law on the fact that 

dispute settlement Panels are subject to clear and unequivocal limits on their mandate: 
they may clarify 'existing provisions' of WTO agreements and may examine the mea­
sures at issue in the light of the relevant provisions of the covered agreements.69 

Brazil countered that the US 'may be regarded as not having acted in good faith 
in promoting this outcome''?o According to Brazil, the incentive to file or sup­
port anti-dumping and countervailing duty petitions created by CDSOA pay­
ments further raises the potential for a minority of domestic producers to be 
able to 'control and initiate anti-dumping and/or countervailing duty proceed­
ings',?l 

The other appellees, namely the EC, India, Indonesia and Thailand, joined 
Brazil, in submitting that the obligation to perform a treaty obligation in good 
faith means that such obligations 'must not be evaded by a merely literal inter­
pretation'. For the appellees, pacta sunt servanda and good faith mean that the 
parties 'must abstain from acts that are calculated to frustrate the object and 
purpose of the treaty'.72 

The AB 'expresses ... concern' with the Panel's approach in interpreting 
Article 5.4 ADA and Article 11.4 ASCM.73 The AB says that it 

fail[sl to see how the Panel's interpretation of those provisions may be said to be based 
on the ordinary meaning of the words found in those provisions and, hence, we do not 
believe the Panel properly applied the principles of interpretation codified in the 
Vienna Convention74 

The AB then conducted a textual analysis following the VCL T rules. The 
AB's analysis concluded that the texts of Articles 5.4 ADA and 11.4 ASCM 
Agreement do not support the Panel, which had argued that applying for an 
investigation shall include an examination into the motives of the domestic pro­
ducers,?5 Thus, the AB embarked upon an investigation into the object and pur­
pose of the Offset Act,76 and finally upon an examination into the Panel's 
argument that the US had violated a substantive good faith obligation'?? 

The AB very clearly distinguishes the principle of 'good faith interpretation' 
from the material principle of good faith, expressed in this case as pacta sunt 
servanda. Even though the AB was quick to point out that it had used the 

69 Ibid, para 28 and fn 36, referring to Arts 3.2 and 7.1 DSU. 
70 Ibid, para 56; see also para 278, where the AB takes up Brazil's formulation. 
71 Ibid. 
72 Ibid, para 88. 
73 Ibid, para 281. 
74 Ibid and fn 226 referring to Art 17.6(ii) ADA, which is similar to 3.2 DSU. 
75 Ibid, para 285. 
76 Ibid, paras 287-94. 
77 Ibid, paras 295-9. 
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substantive principle of good faith in previous cases (the US-Shrimp and the 
US-Hat-rolled Steel cases), it nevertheless felt that the AB had peeled out the 
principle of substantive good faith from layers of somewhat nebulous WTO 
jurisprudence on the issue of good faith: 

The principle of good faith may therefore be said to inform a treaty interpreter's task. 
Moreover, performance of treaties is also governed by good faith. Hence, Article 26 of 
the Vienna Convention, entitled Pacta sunt servanda, to which several appellees 
referred in their submissions, provides that '[elvery treaty in force is binding upon the 
parties to it and must be performed by them in good faith' (emphasis added)?" 

The AB decision has been received with criticism American. doctrine in partic-
ular views it as irreconcilable with the prohibition of Article 3.2 DSU to import 
via adjudication a substantive general principle of law into the WTO acquis: 

Although the AB rejected a finding of lack of good faith in the evidence in that case, it 
affirmed that a finding can be made that a WTO Members has failed to act in good 
faith seemingly independently from any violation of a substantive obligation under 
one of the Agreements?9' 

The AB's discussion of good faith involves two aspects. The first is 'good faith 
interpretation', which we will describe in chapters 7 to 9 and which relates possi­
bly to the value Articles 5.4 ADA and 11.4 ASCM had for the US trading partners 
and which the CDSOA undermined as a result of increasing support for petitions 
to investigate dumping based on financial incentives rather than on the showing 
of a true industry concern. The second manifestation of good faith relates to the 
Panels' finding that the US defeated the object and purpose of Articles 5.4 ADA 
and 11.4 ASCM. The Panel, who searched for the most accurate source for the 
substantive principle of good faith applicable to the CDSOA, based itself on pacta 
sunt servanda and its derivative, the principle that a VCL T signatory must abstain 
from acts calculated to frustrate the object and purpose of the treaty. 

The AB overturned the Panel because it found the evidence insufficient to con­
clude that the US had violated an obligation of good faith. 8o The AB's first argu­
ment is that because it found the US CDSOA not to violate the WTO 
Anti-Dumping Agreement, good faith 'does not have the relevance it had for the 
Panel' (who had found the US CDSOA to violate the ADA).S! Secondly, and 
more importantly, the AB seems to hint at the fact that even if it had found 
the US in violation, such a finding would not have sufficed to condemn the US 
of disrespecting pacta sunt servanda. The AB argued that the Panel would have 
had 'to prove more than a mere treaty violation'~82 The AB thus suggests that 

78 US-Offset Act ('Byrd Amendment'), AB Report, para 298; US-Offset Act ('Byrd Amendment') 
Panel Report, para 7.64 and fn 314. 

79 Ibid; US-Offset Act {'Byrd Amendment'}, Panel Report, para 7.64 and fn 314 (footnot<:~ 
omitted). 

80 See ibid, para 299. 
81 Ibid, para 295. 
82 Ibid, para 298. 
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the Panel would have had to prove an intention to act contrary to good faith, ie 
to show that the US had 'calculated to frustrate the object and purpose of the 
treaty'.83 Thus, the AB seems to adhere to the ILC' s approach to pacta sunt ser­
vanda, as well as to share the appellees (EC and others) view, requiring in addi­
tion to an objective violation of a treaty provision, the fulfillment of a subjective 
element, such as the intentional, ie calculated, frustration of the object and pur­
pose of an agreement. 84 

Scholarly Discussion of the Decisions 

To the US-Offset Act ('Byrd Amendment') Panel it is possible to act contrary to 

good faith and to violate a treaty provision. To the AB firstly, a claim of good 
faith may be substantiated only in the absence of a treaty violation: 

... [Gliven our conclusion that the CDSOA does not constitute a violation of Article 
5.4 of the Anti-Dumping Agreement and Article 11.4 of the ASCM Agreement, the 
issue of whether the US 'may be regarded as not having acted in good faith' in enact­
ing the CDSOA does not have the relevance it had for the Panel.S5 

Secondly, contradicting its first statement, a treaty violation is an insufficient 
basis for a claim of good faith violation: 

Nothing, however, in the covered agreements supports the conclusion that simply 
because a WTO Member is found to have violated a substantive treaty provision, it 
has therefore not acted in good faith. In our view, it would be necessary to prove more 
than mere violation to support such a conclusion.86 

Consequently, the AB's view on good faith performance of treaties is that it can 
be only sanctioned if a conduct is more seriously damaging than a mere treaty 
violation, or if the conduct in question is less serious than a treaty violation. The 
confusing statement of the AB may be understood if one identifies US 
conduct with the terms of praeter legem and contra legem good faith. It may be 
that the AB wanted to say that a violation of good faith would only vest in two 
narrowly defined situations. Without using the term of good faith praeter legem, 
the AB may have thought of applying good faith to the WTO, first, if the prin­
ciple of good faith acts praeter legem to fill in a gap in the WTO Agreements. 
Secondly, good faith may be applied by the WTO judiciary contra legem: if the 
importing party, in concreto, the US, acts in a way that obstructs the object and 
purpose of a WTO provision and, in result, renders that provision meaningless, 
the duty to perform the WTO Agreements in good faith would vest and 
sanction such an abuse of rights. 

".l Ibid, para 88. 
"4 Ibid, para 7.64 and fn 314; US-Offset Act {'Byrd Amendment'}, AB Report, para 88. 
"5 AB Report, para 295. 
"6 AB Report, para 298. 
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Abus de Droit 

The Panel held that the US by encouraging dumping investigations based on 
financial incentives instead of actual industry concerns had decreased the value 
of Articles 5.4 ADA and 11.4 ASCM Agreement in the eyes of its trading part­
ners and the WTO, because instead of reflecting real industry concerns, 

- the dumping investigation would be initiated for non-injury related reasons; 
and 
the number of dumping investigations would be artificially kept high, ie 
would occur more often than if only the truly affected producers would sup­
port the petitions. 

The Panel found that the CDSOA created a situation of abus de droit insofar as 
the US 'defeat[ed] the object and purpose of the treaty as a whole or the treaty 
provision in question'.87 As a foundation for its concept, the Panel refered to 
D'Amato and to the ILC Commission's Yearbook of 1966, vol II, page 211.88 

The ILC says, 'a party must abstain from acts calculated to frustrate the 
object and purpose of the treaty' (emphasis added).89 The EC and the other 
appellees take up this element of intent ('acts ... calculated to frustrate') in their 
appeal.90 

Pacta Sunt Servanda Prohibiting the Abuse ofWTO Rights 

In addition to identifying an abus de droit, the Panel issued a prohibition to 
abuse rights. The Panel sanctioned the US for creating a situation of abus de 
droit by using the customary rule of pacta sunt servanda (encompassing the duty 
to perform treaties in good faith) as opposed to applying the prohibition of abus 
de droit. To the Panel, pacta sunt servanda is the applicable principle for firstly, 
prohibiting that the ADA provisions on how to conduct a fair investigation into 
dumping allegations are abused. Secondly, pacta sunt servanda also serves to 
sanction the US for issuing a new law. Thus, the Panel finds that by creating a 
situation of abus de droit, the US had simultaneously violated the duty to per­
form the ADA in good faith. 

The AB disagrees with the Panel's analysis that the US had violated its duty 
of pacta sunt servanda by creating artificial incentives for industry to vote in 
favour of imposing anti-dumping duties on imported goods. Therefore, the AB 
overturn the finding of the Panel and held that since the CDSOA does not vio­
late Articles 5,4 ADA and 11.4 ASCM Agreement, the US cannot be found to 
have acted contrary to good faith. 91 

~7 US-Offset Act ('Byrd Amelldmellt'), Panel Report, para 7.64. 
"~ See US-Offset Act ('Byrd Amendment'), Panel Report, fn 314 ro para 7.64. 
89 Ibid, fn 314 ro para 7.64, citing YBlLC, 1966, vol 11, p 211; see also Charme, 1992, pp 7lff. 
90 US-Offset Act ('Byrd Amendment'), AB Report, para 88. 
91 See US-Offset Act ('Byrd Amendment'), AB Report, para 295. 
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The AB in the US-Offset Act ('Byrd Amendment') adopted a textual view of 
pacta sunt servanda, which it had abandoned in US-Line Pipe Safeguards for a 
more teleological one.92 In US-Offset Act (,Byrd Amendment'), the AB used 
pacta sunt servanda to confirm its textual interpretation of Articles 5.4 ADA and 
11 ASCM Agreement that a showing of how a member arrived at gathering 
enough support for an anti-dumping investigation does not interest the 
WTO.93 

Until the US-Offset Act ('Byrd Amendment') case, neither a Panel nor the AB 
had attempted to concretise the concept that treaties must be performed in good 
faith. Only in 2003 did the AB in the US-Offset Act ('Byrd Amendment') case 
identify pacta sunt servanda as a potentially new (substantive) function of the 
principle of good faith. Previous Panels and AB decisions had founded concepts 
of good faith either on legitimate expectations as to conditions of competition 
based upon the GATT acquis or 'good faith interpretation' in Article 31 VCL T, 
and good faith guarding against an abuse of right under Article 31 (3) (c) VCL T. 

Limited by the clear language of Article 3.2 DSU, which recognises only the 
customary international rules of interpretation as opposed to the entire set of 
rules on the international law of treaties, the AB in US-Offset Act ('Byrd 
Amendment') declared for the first time in its 10 years of jurisprudence that it 
would take pacta sunt servanda into account even if it is strictly speaking not 
(yet) WTO law. 

The AB derived its legitimacy towards a broad interpretation of Article 3.2 
DSU, because, as it points out, several appellees had expressly referred to pacta 
sunt servanda in their terms of reference (Article 7 DSU): 

Hence, Article 26 of the VeL T, entitled pacta sunt servanda, to which several 
appellees referred to in their submissions, provides that '(e)very treaty in force is bind­
ing upon the parties to it and must be performed by them in good faith'."4 

Since even the appellant, the US, had affirmed 'that WTO Members must 
uphold their obligations under the covered agreements in good faith',95 the AB 
must have felt empowered to define the confines of WTO jurisdiction with the 
customary rule of pactasunt servanda. 

The WTO-specific Rule of Pacta Sunt Servanda 

This section will enumerate the three constitutive elements WTO jurisprudence 
has developed for pacta sunt servanda to become binding on a WTO Member 
State, namely the absence of discrimination, the limitation of sovereignty and 
the restraint on textual interpretation. 

92 Sec US-Line Pipe Safeguards, AB Report, paras 106, 108. 
93 See US-Offset Act ('Byrd Amendment'), AB Report, paras 283-4, 291. 
94 Ibid, para 296. 
95 Ibid. 
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Reinforcing the Non-discrimination Obligation 

It is said that human rights jurisprudence suggests that pacta sunt servanda 
enforces the principle that treaties must be applied as to ensure the absence of 
discrimination, both in fact and in law. 96 In analogy, a pacta sunt servanda 
obligation requiring the absence of discrimination for WTO law would entail 
two elements: the elimination of discrimination between foreign and domestic 
economic operators, whether these be producers (GATT), service providers 
(GATS),97 rightholders (TRIPS), investors under the Agreement on Trade­
related Investment Measures (TRIMsr's or government and sub-federal public 
authorities under the Government Procurement Agreement (GPA);99 and the 
elimination of discrimination among foreign competitors on a domestic market. 

Other Limitations on National Sovereignty 

Pacta sunt servanda reinforces 'an obligatory relation', 100 whereby the states' 
rights to exercise their sovereign rights become, in the area of markets and trade, 
more limited by WTO law. Pacta sunt servanda is the guardian of the WTO 
Member States' mutual consent and level of concessions. Pacta sunt servanda 
limits the abuse of sovereignty, including unilateral application, and stands for 
the interpretation and termination of international treaties. By holding the WTO 
Member States that are bound to the VCL T rule of performing treaties in good 
faith (Article 26 VCL T), it ensures legal security and predictability of the WTO 
Agreements within the legal system of international treaties. WTO jurisprudence 
finds an analogy in the Individual Opinion of judge Bedjaoui in the Case con­
cerning the Gabcikovo-Nagymaros Project-(Hungary/Slovakia), 25 September 
1997. In his individual opinion, judge Bedjaoui illustrated what legal implica­
tions for the community of sovereign states, the prnciple of pacta sunt servanda 

has: 

La survivance du traite ... montre ... qu'il n'est pas question de legaliser les atteintes 
portees au principe pacta sunt servanda . ... il parait encore plus essen tiel, surtout 
pour un organe judiciaire mondial soucieux de faire respecter Ie droit international, 
de montrer urbi et orbi que les traites ne sont pas 'chiffons de papier' et que leur vio-

96 YBIL,C, 1964, vol II, p g, referring to Rights of Ullited States Natiol1als ill Morocco, ICJ 
Reports, 19S2, I' 212; see also Treatmel1t of Polish Natiol1als ill Danzig, PClJ 1932, Series AlB No 
44, I' 28; Mil10rity Schools ill Albania, PClJ 1935, Series AlB, No 64, 1'1'19-20. 

97 Sec GATS, Annex IB, Marrakesh Agreement Establishing the WTO, in 'The Resuhs of the 
Uruguay Round of Multilateral Trade Negotiations', GATT Secretariat, June 1994, WTO, Geneva. 

98 Agreement on Trade-related Investment Measures (TRIMS), Annex 1A of the Marrakesh 
Agreement Establishing the WTO of 1S April 1994, in 'The Results of the Uruguay Round of 
Multilateral Trade Negotiations', The Legal Texts, GATT Secretariat, .Iune 1994, WTO, Geneva. 

99 GPA, Annex 4 of the Marrakesh Agreement Establishing the WTO of 1S April 1994, in 'The 
Results of the Uruguay Round of Multilateral Trade Negotiations', The Legal Texts, GATT 
Secretariat, .I une 1994, WTO, Geneva. 

IOn CfYBILC, 1964, vol II, I' 8. 
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lation ne peut les aneantir. Hors de leur consentement mutuel, les Etats ne peuvent et 
ne doivent pas se defaire aussi aisement de leurs obligations contractuelles. Il est 
imperatif de renforcer la securite juridique des engagements internationaux. 101 

Treaty Interpretation and Rule Stability 

Pacta sunt servanda prevents the divergent interpretations of a rule leading to 
the non-application of a treaty. Pacta sunt servanda in Article 26 VCL T closely 
connects with Article 31 VCL T, the general rule of treaty interpretation.102 As 
al~ ex~mple, pac~a sunt servanda of Article 26 VCL T in combination with 'good 
faith Interpretation' of Article 31 VCL T inay limit the impact of textual inter­
pretation and can thus be used contra legem. 

The VCL T drafters found that pacta sunt servanda not only has the 'negative' 
functiO!~ of contra legem, in the sense that it does 'not only [require] the parties 
to refra1l1 from certain acts', but that it may also entail the obligation 'that they 
[the p~rties] give effect to the spirit of the treaty'. \03 Pacta sunt servanda, 
accord1l1g to the VCL T drafters, has twO contradicting contents. First, it means 
giving full effect to a treaty, which may involve creative jurisprudence. 
Secondly, pacta sunt servanda secures the stability of a rule, by limiting an over­
broad, teleological interpretation to a strictly textual rule analysis. 

In .international. legal scholarship, Kennedy confirms the VCLT drafters, by 
defin1l1g the function of pacta sunt servanda as a dialectic one. Pacta sunt ser­
vanda is on the one hand a 'dualist' principle, which may either be used to 
emp~1asize 'binding'[ness], to ensure the security and predictability of treaty 
relations. As such, pacta sunt servanda confines the international adjudicator to 
a textual interpretation. 104 On the other hand, pacta sunt servanda may mean 
interpretation in 'good faith', which is an interpretative method stressing the 
peace and confidence enhancing effects of treaties. 105 As a rule of good faith, 
pacta sunt servanda empowers the adjudicator to bolder interpretation, leading 
to an equity enhancing, contra or praeter legem function. 106 

However, the downside of this polyvalent principle of pacta surit servanda is, 
according to Kennedy, its 'polarity', which renders pacta sunt servanda suscepti­
ble to 'rhetorical' manipulations by the adjudicator depending on the doctrine 
he/she wishes to emphasize in a given case. \07 Muller calls pacta sunt servanda the 
'good-faith clause', and adds that the 'drive to protect confidence creates legal 
ties'. Thus, Muller seems to prioritise or at least to emphasize the pacta sunt ser­
vanda creative function over the more static one of preserving a treaty's legal 

1(11. Case Conurning the Gabcikouo-Nagymal'os Project (HtlllgaryISlouakia, 25 September 1997, 
IndIVIdual 01'11l10n of Judge Bedjaoui, para 63. 

102 cfYBILC, 1964, vol II, I' 8; cfYBlLC, 1966, P 219. 
103 cfYBlLC, 1964, vol I, p 30. 
1(\4 Kennedy, 1992, I' 43. 
I(lS Sec ibid, PI' 43-4. 
1<16 CfZolkr, 1977, p 95. 
1(17 Kennedy, 1992, p 44, who uses the term 'rhetorical management'. 
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security. lOS Judge Bedjaoui in the Case concerning the Gabcikovo-Nagymaros 
Project, in contrast to MUller, emphasized that pacta sunt servanda has the one 
and only function of guaranteeing legal security and the stability of treaty rela­
tions. lo;> In WTO law, the India-Patents and EC-LAN AB reports have, without 
expressly mentioning Article 26 VCL T, concurred with the security enhancing 
function of pacta sunt servanda. 11O In US-Offset Act ('Byrd Amendment'), the AB 
however seems to have reversed its strict textualist interpretation of the function 
of pacta sunt servanda and expressly referred to Article 26 VCL T. 

The divide between these two perspectives of pacta sunt servanda materi­
alises on the issue of treaty violation. While the textualists (IC]) maintain that 
acting contrary to good faith is equivalent to a rule-violation, the good faith 
school (MUller, Kennedy, Zoller) believes that a treaty violation does not in all 
cases amount to a violation of pacta sunt servanda. A party may act contrary to 
good faith despite a rule-consistent behaviour: 

Un manquement a la bonne foi dans l'execurion du traite n'est pas l'equivalent d'une 
violation de l'engagement internationallui-mbne. Un Etat peut parfaitement remplir 
ses obligations decoulant d'un traite, mais violer Ie principe de bonne foi. 11l 

This division has led the WTO Panels to clash with the textualist AB over the 
availability of NVNI complaints. Cottier and Schefer concur that a violation of 
pacta sunt servanda may lay the grounds for both a claim of violation and a 
NVNI complaint. The only difference between a violation and non-violation 
type complaint for breach of pacta sunt servanda would be that in the case of a 
violation, Article 22 DSU would require that the inconsistent measure be 
removed, while in a non-violation type complaint, the breaching party would 
have to compensate the other party adequately. Under GATT XXIII, however, 
adequate compensation could be demanded under both violation and NVNI 
complaints. 

This shift in concept leads Cottier and Schefer to observe that as grounds for 
complaint, pacta sunt servanda has moved towards the 'European more 
absolute, perception of pacta sunt servanda'. But given the remedies for NVNI 
complaints contained in Article 26 of the DSU, pacta sunt servanda may also 
'continue to follow Anglo-American traditions'. I 12 

DUTY TO NEGOTIATE IN GOOD FAITH 

The duty to negotiate in good faith is a corollary of the customary rule of inter­
national law of pacta sunt servanda, and this section will examine it as to its 

10" CfMlillcr, 1971, 1995, P 9S. 
109 Sec Cllse Concerning the Gabciko/lo-Nagymaros Project (HungaryISlo/lakia), 25 September 

1997, Individual Opinion of Judge Bedjaoui, para 63. 
IHl Sec India-Patents, AB Report, para 47; EC-LAN, AB Report, para 82. 
III Zoller, 1977, p 81. 
112 Cottier and Schefer, 1997, p 172. 
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direct application and thus immediate impact upon the WTO rights and obliga­
tions. It is part of the pre-contractual good faith obligations. As it applies in 
WTO law, the duty to negotiate in good faith should not be confused with pre­
contractual good faith obligations. The duty to negotiate in good faith appears 
in WTO jurisprudence in the context of the Chapeau of Article XX GATT, but 
there is no duty for WTO Members to negotiate new or to amend in good faith 
existing rights and obligations, as well as to offer new concessions in the frame­
work of a WTO Ministerial Conference. 

Foundation in International Law 

In public international law , the duty to negotiate in good faith forms part of cus­
tomary law and is considered binding upon all nations, regardless of their 
expressions of will and consent: 

Article 18 Vienna Convention on the Law of Treaties 

General public international under Article 18 VCL T codifies the obligation of a State 
not to frustrate the object of a treaty prior to its entry into force. Although it does not 
actually mention good faith, Article 18 VCL T nevertheless 'specifically requires the 
maintenance of a certain standard of good faith between negotiating States even 
before the conclusion and entry into force of the treaty' .113 

Most international law doctrine and jurisprudence deal with the particular 
aspect of good faith negotiations between the signing and the entry into force of 
a treaty.114 Most prominently, cases brought under the US-British Jay Treaty of 
1794 and the later Treaty of Ghent of 1814, between the same parties, as well as 
arbitrage and a few PCI] cases, extract the elements of a presumption that states 
in negotiating treaties among each other should be obliged to respect: 115 

[P]roposed nothing which is illusory or merely nominal. 116 

[H]ave intended anything which would under the circumstances, have been unreason­
able, absurd or contradictory, or which leads to impossible consequences. I 17 

[I]n case of doubt, words are to be interpreted against the party which has proposed 
them, and according to the meaning that the other party would reasonably and natu­
rally have understood. 118 

113 YBlLC, 1966 vol II, p 60. 
114 CfZoller, 1977, pp 68-7S; Kolb, 2000, pp 204-S, 213-17, 220-30. 
115 See Cheng, 1987, pp 106-11; sec also The Avalon Project at Yale Law School, 

British-American Diplomacy 1782-1863, available at http://www.yale.edll/lawweb/avalon/ 
dip lomacy/britian/brtrea ty. htm. 

116 Cheng, 1987, p 106, with references to the Jay Treaty cases {'illusory'} and the Treaty of Ghent 
cases ('nominal'). 

117 Ibid, with further rcferen~es. 
liS Ibid, p 108, with further references. 
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In general public international law, the duty to negotiate in good faith goes 
beyond the prohibition of negotiating in bad faith.! I') The constitutive elements 
are the absence of fraud and the reasonable attitude of the parties in the light of 
the object and purpose of a treaty ('Pfiicht, das Vertragsziel nicht zu vereit­
eln')Yo Fraud in negotiation is to lead the other party into erroneous belief, to 
ha ve the intention of harming the other party to cheat on the other party, as well 
as corrupting a government representative. 121 The negative criteria are all sub­
jective criteria that have not (yet) been well received in public international 
law. 122 

Corrolary of Pacta Sunt Servanda and Other Applications 

In public international law, the principle to negotiate in good faith was intro­
duced in the North Sea Continental Shelf (1969) case. 123 The contentious issue 
was, whether the principle to negotiate in good faith was an extra-legal criteria 
emerging frori1 the general principle of good faith in international law, or 
whether it existed within a positive legal rule (infra legem) and was held manda­
tory by that legal rule. ] udge Morelli in his dissenting opinion held that it was 
an 'extra-legal' criteria, emerging from the general principle of law of good 
faith, which the 'legal rule makes it obligatory to apply, but which remain out­
side the legal rule'. 124 The IC] Advisory Opinion Legality of the Threat or Use 
of Nuclear Weapons (1996) further concretised the duty to negotiate in good 
faith under Article VI of the Non-Proliferation Treaty. The IC] held found that 
the obligation to negotiate in good faith contains the dual requirement of 
conduct and result: 

The legal import of that obligation goes beyond that of a mere obligation of conduct; 
the obligation involved here is an obligation to achieve a precise result that appears to 
impose a stricter duty than the AB's statement in US-Shrimp (Article 21.5), nuclear 
disarmament in all its aspects by adopting a particular course of conduct, namely, the 
pursuit of negotiations on the matter in good faith. 

This twofold obligation to pursue and to conclude negotiations formally con­
cerns the 182 state parties to the Treaty on the Non-proliferation of Nuclear 
Weapons, or, in other words, the vast majority of the international community. 
The WTO AB, at least in a statement from US-Shrimp (Article 21.5), has 
adopted a less strict good faith in negotiations requirement, which it finds 
applies only to the conduct, but does not require a specific result. 

There are also limits to the duty to negotiate in good faith. On this point, 
general international legal doctrine and AB j~lrisprudence agree that the duty to 

119 Scc Miillcr, 1971, 1'1'156-64; sce also Zollcr, 1977, p 49; cfChcng, 1987, PI' 106-9. 
120 Scc MUllcr, PI' 156-64. 
121 Sec Zoller, 1977, PI' 50-\. 
122 Ibid, I' 51. 
123 Scc North Sca Contincntal Shelf, ,Iudgmcnt, IC,I Rcp 1%9, P 47. 
124 Ibid, Dissenting Opinion of ,Iudgc Morclli, I' 213. 
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negotiate in good faith is not a duty to conclude the treaty. 125 Compare Zoller's 
statement in 1977 that '[l]a simple obligation de negocier n'emporte jamais 
l'obligation de conclure l'accord et, d'une maniere generale, "l'engagement de 
negocier n'implique pas celui de s'entendre"126 with the almost identical state­
ment by the AB in 2001: '[r]equiring that a multilateral agreement be concluded 
... would not be reasonable' (emphasis added by the author).127 

As Muller says and Kolb confirms, there are dangers to over regulating the 
duty to negotiation in good faith, as it could turn out to be a disincentive for 
concluding treaties, and treaties are, in the final analysis, indispensable for the 
maintenance of peace. l2S 

WTO Case Law 

Should the WTO judiciary consider WTO jurisdiction as part of the inter­
national legal system, the WTO Member States would be bound by the VCL T 
rules on the law of treaties. In that sense, the rule of pacta sunt servanda may not 
be qualified as an aggrandizment of WTO Member rights and obligations pur­
suant to the limitation on the scope of WTO jurisdiction under Article 3.2 of the 
DSU. For GATT 94, the duty to negotiate in good faith is another expression, or, 
at minimum, a corollary of the WTO principle of non-discrimination. 129 

As illustrated by the WTO dispute settlement reports below, the WTO Panels 
and the AB derive the duty to negotiate in good faith not only from the 
customary rule of pacta sunt servanda but, in addition, from the GATT 
-specific non-discrimination obligation. The content of this GATT -specific non­
discrimination obligation prohibits a WTO Member State from negotiating only 
with some and not with other WTO Members. It has been applied to WTO law 
in order to assess whether the extraterritorial effect of-domestic measure, which 
had been provisionally justified under an Article XX GATT exception, was 
justified under that WTO Member's trading partners expectations in a non-dis­
criminatory and non-trade restrictive application of that measure under the 
Chapeau of Article XX GA TT.130 The AB held, as described in more detail 
below, that good faith in negotiations functions as a standard under the Chapeau 
of Article XX GATT for measuring whether the domestic legislation was dis­
criminatory or trade restrictive by WTO/GA TT standards. It functions as a pre­
sumption that a WTO Member State, before resorting to the extraterritorial, 
unilateral application of its domestic laws, first has made a good faith effort to 

125 Comparc North Sea Continental She/fCase, Separatc Opinion of ,Iudge Ammoun, 1'136 with 
North Sea Continental Shelf Case, Dissenting Opinion of,l udgc Morclli, I' 213. 

126 Zollcr, 1977, PI' 64-5. 
127 US-Shrimp (Art 21.5), AB Report, para 123. 
128 Sce MUlier, 1971, p 161; see also Kolb, 2000, p 201. 
129 See US-Shrimp, AB Report, para 172; US-Shrimp (Art 21.5), AB Report, paras 119, 122. 
130 Ibid; see also Marceau, 1999, I' 104. 
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Under GATT 47, the Dessert Apples Panel had already refused to concede 
that adopted reports are subsequent practice, which the GATT 47 interpreter is 
bound to respect under Article 31 (3)(b) VCL T. Nevertheless, the Dessert Apples 
Panel held that a party may harbour the legitimate expectation that the adopted 
Panel report will be followed in the future. s In 2002, the WTO Secretariat sent 
out a note to confirm the role of legitimate expectations of adopted Panel and 
AB Reports. (\ 

Article XVI(1) of the WTO Agreement is the only exception to the rule that 
adopted reports shall create legitimate expectations for the future rulings. 
Article XVI(1) WTO Agreement confers adopted GATT 47 Panel reports a 
precedential value.7 However, the provision is of limited practical use, because 
under GA TT 47 few reports were actually adopted. 

It is generally agreed that adopted reports create the legitimate expectation 
that similarly situated ones will follow the argumentation of the preceding ones. 
So far, no scholar has argued in favour of attributing adopted reports a more 
fundamental role as the primary source of interpretation of subsequent practice 
under Article 31(3)(b) VCL T.R 

The substantive and WTO-specific principle of legitimate expectation as to 
the precedential value of adopted reports, trumps the interpretive and general 
international legal rule of subsequent practice. Apparently, the WTO legal sys­
tem before 2002, as the Note of the WTO Secretariat showed, was not yet pre­
pared to attribute to its reports the status of subsequent practice.'" This study 
argues that in 2002, the AB decision in US-Line Pipe from Korea dismissed the 
principle of legitimate expectations in favour of the binding interpretive rule of 
subsequent practice. WTO reports adopted since 2002 have the precedential 
value of subsequent practice, which obliges adjudicators to take similarly situ­
ated, preceding reports into consideration as a primary means of WTO inter­
pretation. 

'Subsequent Practice' of Article 31(3)(b) VCL T and Rule of Precedents in 
International Law 

The US-Line Pipe from Korea AB Report of 2002 indicated that the situation 
may be changing. In this case, the AB made the following statement in para­
graph 174: 

-' See Cameron and Gray, 2001, p 263 and fn 74. 
6 See GATT/WTO Dispute Settbnenr Practice Relating to GATT Art XX, paras (b), (d) and (g), 

Note by the Secretariat, 8 March 20D2, WTO Doculllent, WT/CTE/W/2D38. 
7 See Cottier and Oesch, 2DD1, P 29. 
" See Pal meter and Mavroidis, 1998, p 4Dlf; Cameron and Gray, 2D01, 1'.263. 
9 See Cottier and Oesch, 2D01, pp 29-3D. 
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Following the Vienna COllvention approach, we have also looked to the GATT acquis 
and to the relevant negotiating history of the pertinent treaty provisions. We have 
concluded that our view is reinforced by the jurisprudence under the GATT 47 
(emphasis in the original).lo 

If this statement is to be taken in the way its textual interpretation suggests, it 
would mean that since 2002, the AB has been prepared to recognise that previ­
ous GATT/WTO practice has the status of subsequent practice today. Since 
2002, the AB has substituted the status of prior reports, as a GATT -principle of 
legitimate expectations, with the binding obligation to take into consideration 
prior reports as a primary source of treaty interpretation pursuant to the VCL T. 
Insofar as the AB intended to shift its jurisprudence towards a binding obliga­
tion to take into consideration prior reports, the role of precedents in WTO law 
today is equal to the role that precedents have in general public international 
law. Moreover, having been attributed the primary interpretive value of subse­
quent practice under Article 31(3)(b) VCLT, prior reports at the WTO have a 
more decisive influence on adjudication than judicial decisions have in general 
public international law under Article 38(1)(d) of the IC] statute, where judicial 
decisions are categorised as subsidiary means for the determination of law.u 

The Obligatory or Voluntary Nature of Legitimate Expectations as to 

Precedential Value of WTO Reports 

The question then arises of whether the Panels or the AB may voluntarily, or 
must mandatorily, take into consideration similarly situated previous reports. 
The issue is whether or not the principle of legitimate expectations as to the 
precedential value of adopted reports is an obligation for the judiciary, or only 
a principle, that sets a general rule, from which it remains possible to deviate. 

Cottier and Oesch argue that the case law of the Panels-short of constitut­
ing 'judicial decisions', as the Japan-Alcohol Panel report proposed-is to be 
considered 'an important part of the GATT acquis'. Insofar as adopted prior 
reports constitute GATT acquis, Cottier and Oesch argue that the Panels and 
the AB 'may be obliged to articulate particularly good and convincing reasons 
when departing from a previously developed line of argumentation and reason­
ing' .12 For Cottier and Oesch the obligation for the Panels and the AB to follow 
the legal reasoning of previous reports, exists 'in order to give due respect to the 
principle of legal certainty'. 13 

Appellate practice in US-Shrimp (Article 21.5) in contrast, found that the 
principle of legitimate expectations as to adopted reports imposed no obligation 

10 US-Line Pipe from Korea, AB Report, para 174. 
11 Cottier and Oesch, 20D1, P 29. 
12 Ibid, P 3D. 
13 Ibid. 
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upon a Panel to follow the line of reasoning of previous reports, o~, in the neg­
ative, to offer a thorough justification for why it has chosen to deviate from the 
arguments of similarly situated preceding reports. 

The US-Shrimp (Article 21.5) AB Report clarifies that the legitimate expecta­
tion of 'WTO Member States of taking into account the reasoning in an adopted 
report', 'w here relevant to any dispute' means that 'a Panel :an us [e J ••• findin~s 
as a tool for its own reasoning'. 14 In contrast to the earlIer Japan-Alcohohc 
Beverages Report, this wording suggests a more voluntary than mandatory 
nature for the obligation to adhere pursuant to PLE to preceding reports. The 
earlier report stated: 'Adopted Panel reports are an important part of the GATT 
acquis. [ ... J They create legitimate expectations among WTO Member States, 
and, therefore, should be taken into account where they are relevant to any dls­
pute'.15 

The Argentina-Textiles Panel mentioned the 'experience' acquired by the 
contracting Parties as well as the 'importance' of adopted Panel reports to the 
GA TT acquis. I6 The Argentina-Textiles Panel did not define more clearly 
whether PLE as to the precedential value of adopted reports creates a binding 
obligation to ~espect preceding decisions, or whether it leaves the WTO adjudi­
cator the choice between adhering to the ruling or ignoring it. 

The US-Shrimp (Article 21.5) AB decision expanded the concept of legitimate 
expectations of preceding Panel reports to AB Reports. 17 Nowhere is it more 
obvious that a subsequent AB decision will follow in the footsteps of a preced­
ing one as in Article 21.5 DSU complaints. 

So it was only logical that the preceding US-Shrimp AB Report provided the 
basis for the subsequent US-Shrimp (Article 21.5) AB Report. The question is 
whether the concept of legitimate expectations as to adopted Panel and AB 
reports will lead eventually to recognition of stare decisis, or whether it resem­
bles more the 'the law of the case' common law doctrine. IS 

In any case, it may be that the era of legitimate expectations as to the status 
of prior adopted reports came to an end when the US-Line Pipe from Korea AB 
decided in 2002 to attribute similarly situated prior reports the status of subse­
quent practice. However, since no AB Report has since expressed its opil:ion on 
the precedential value of adopted prior reports, the substantive but less mClslve 
role for adopted prior reports under the concept of legitimate expectations may 
still be applicable concurrently or exclusively to the interpretive yet more strin­
gent obligation to follow the rulings of prior reports under subsequent practice. 

14 US-Shrimp (Art 21.5) AB Report, para 109 with reference to US-Shrimp (Art 21.5) Panel 
Report, para 5.138. 

IS See Japan-Alcohol, AB Report, p 14, for the Iq~itil11atc expectations adopted Panel reports ere· 
atc. 

16 See Argentil1a-Footwear, Safeguards, Panel Report, fn 175 to para 6.24. 
17 See US-Shrimp (Art 21.5), AB Report, para 109. 
IS See Kearns and Charnovitz, 2002, p 350 and fn 66. 
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The Binding Precedent or Discretionary Precedential Nature of WTO Reports 

The evolution of the value of prior adopted reports, from the principle of 
legitimate expectations under GATT 47, to subsequent practice for WTO prac­
tice today, demonstrates once more how the principle of good faith and its ema­
nation of the PLE may further anchor the interpretation of the WTO 
Agreements in the rules of the Vienna Convention. By the proxy of the GAT~­
specific principle of legitimate expectations, the WTO judiciary has once agam 
integrated the WTO legal system more firmly into the rules (of interpretation) 
of the international legal order. 

THE TRIANGLE OF PROCEDURAL GOOD FAITH 

Procedural good faith functions for the following reasons as a triangle that 
binds the three actors making up the WTO legal system, namely the WTO 
Member States, the Panels and the AB. 

On the one hand, procedural good faith protection in WTO dispute settle­
ment prohibits WTO Member States from abusing the WTO dispute proce­
dures and due process rights, as a tool for vexatious litigation practices. Such an 
obligation of good faith is codified in the duty to resolve disputes in good faith 
(Article 3.10 DSU) and to enter into consultations in good faith (Article 4.3 
DSU). 

On the other hand, procedural good faith functions as a standard in Article 
3.7 DSU and not as an obligation. The EC-Bananas and the Mexico-HFCS 
(Article 21.5) AB Reports implied a standard of good faith when requiring WTO 
Member States to only engage in dispute settlement proceedings when the result 
would prove 'fruitful' .19 

Case law in EC-Hormones, EC-Poultry, Australia-Salmon and Korea-Alcohol 
inferred from Articles 11 and 13 DSU that factual standard of review of a Panel and 
of the AB was based on good faith. As a standard of review, the 'procedural' func­
tion of good faith is to limit the Panels' and the AB's standard of review relating to 
facts. 

The later cases of US-Cotton Yarn in 2001 and EC-Bed Linen (Article 21.5 

DSU) in 2003, reversed the standard of good faith review and substituted the 
good faith threshold for the Panels and the AB with a Panel's right to seek 
information, which reinforces good faith as inferred from Article 13(1) DSU 
with the good faith duty of the WTO Member States. 

Article 13.1 DSU, the right of a Panel to seek information from Members, has 
been interpreted with the good faith obligation in Article 3.10 DSU as obliging 
Members to cooperate with the Panels. 

19 Sec Mexico-HFCS (Art 21.5), AB Report, para 73; EC-Bal1C1l1as, AB Report, paras 134-5. 
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More concretely, the Canada-Aircraft AB report found that while the 
language of Article 13.1 establishes the right of a Panel to seek information, a 
contextual interpretation of Article 13.1 DSU in the light of Article 3.10 DSU 
establishes the obligation of Members to provide the Panel with information.20 

Canada-Aircraft equipped its newly created obligation upon the WTO Member 
States with a legal consequence, ie, the adjudicator may draw adverse inferences 
pursuant to the ASCM based upon a member's non-compliance with its duty to 
inform the Panel. 21 

It has been shown that the obligation to engage in dispute settlement proce­
dures in good faith under Article 3.10 DSU has far-reaching implications inso" 
far as it has been drawn upon to create additional obligations for the members 
in terms of WTO procedural law. In construing the main procedural rights and 
obligations for dispute settlement rules and procedures, such as the duty of 
members to provide the Panel with information and the standard of factual 
review of the Panels and the AB, the principle of good faith has 'judicialised' the 
WTO.22 For this reason, the AB found that Article 3.10 DSU has 'far-reaching 
implications for the WTO dispute settlement system'.23 

As early as 1955 Schwarzenberger was already predicting that good faith 
would become a cornerstone in the development of international institutional 
law, organizing not only the relations horizontally between the members, but 
also vertically between the members and the organs ('superstructures'): 

If the ever-growing importance of treaty law, as compared with international cus­
tomary law, and the multitude of international institutions, which impose on their 
members positive duties of actions and cooperation are duly taken into account, the 
actual and still more the potential, significance of this principle for the superstructures 
of international law strengthens still further the arguments in favour of such a positive 
assessment of the place of good faith in international law .24 

In fact, at the WTO, and particularly for the WTO's procedural law of dispute 
settlement, good faith is the 'impetus for legal development', be it by effective 
interpretation or by gap-filling.25 Such an ability to link a specialised legal order 
to more general international rules-as good faith for the WTO has demon­
strated with respect to the rights and procedures of its dispute settlement-is 
what characterises good faith as an 'essential principle of internationallaw'2" or 
'general principle of internationallaw'.27 

20 See Canada-Aircraft, AB Report, para 190. 
21 Ibid, paras 200-1; Ste~er, 20()], I' 819. 
22 Goldsmith and Posner, 2005, 1'161. 
23 Canada-Aircraft, AB Rcport, para 182. 
24 Schwarzenber~er, 1955, I' 325. 
25 Degan, 1997, 1'139. 
26 Chen~, 1987, p m~. 
27 US-Shrimp, AB Report, para 158; Brownlie, 1998a, I' 18. 
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Despite criticisms28 that the WTO has moved towards a 'trade constitu­
tion' ,29 the WTO's judiciary is to be credited for carefully constructing a web of 
rights and obligations relating to the rules and procedures governing the settle­
ment of WTO trade disputes. By unveiling links between 'due process rights', 
the abuse of such rights, standards of procedural fairness, the PLE and good 
faith,30 and, in particular, by drawing from good faith to limit the Panels' fac­
tual standard of review under Article 11 DSU,31 the AB has created a system of 
procedural checks and balances, which are the ratio and foundation of any con­
stitutional order. 

28 Sce Koskennicmi and Leino, 2002, PI' 571-2; see also Howsc and Nicolaidis, 2003, PI' 308-43. 
29 Sec Jackson, 1999, PI' 339-51; see also Petersmann, 2000, PI' 111-34; Cottier and Hertig, 2004, 

PI' 261-328; Cottier and Oesch, 2003, PI' 299-301; Cottier and Mavroidis, 2003, 353-7; Cottier and 
Oesch, 2005, PI' 532-42. 

30 Camcron and Campbell, 1998, I' 21, on the AB havin~ 'to deal with some of the procedural 
concerns in a direct way' and the AB as a 'constitutional legal chamber', setting rules on 'general 
principles of international law applicable to the conduct of the dispute, such as legitimate expecta­
tions, due process or procedural fairness; the question of where the burden of proof lies in making 
and dcfendin~ complaints; the distinction between le~al argument and claims; judicial economy; 
deference and the standard of review'; and pp 22-3 on constitutional principlcs in the daily business 
of the WTO, includin~ dispute settlement. 

31 By interpretin~ 'tcleolo~ically' the obli~ations of Articles 13(1) DSU and 11 DSU in combina­
tion with the ~ood faith obli~ation of Articlc 3.]() DSU, to bind the WTO Member States parties to 
a dispute to the obli~ation to provide the Panel with information, even if such information is not 
bein~ sou~ht by the Panel. 
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Conclusions 

T HE PRINCIPLE OF good faith has been part of the GATT acquis in 
the form of the basic tenet of PLE ever since the beginnings of GATT 
1947 adjudication.! This 'well-established GATT principle'2 has 

formed the grounds of non-violation nullification and impairment complaints. 
Since the establishment of the WTO, it applies more broadly, both in violation 
and non-violation complaints (Korea-Government ProcurementJ.3 By 1998, the 
WTO Panels and the AB were drawing from the general principle of law of good 
faith and its corrolaries of pacta sunt servanda and prohibition of abus de droit. 
It remains debatable firstly whether the Panels and the AB meant to expand the 
jurisdiction of the WTO to include a source of law other than the covered agree­
ments. Secondly, the question is whether they just meant to apply, in the sense 
of Pauwelyn, the general principle of law without considering that principle or 
the customary rule of pacta sunt servanda as sources of WTO jurisdiction. 
Thirdly, the question is whether or not good faith enters WTO jurisprudence 
pursuant to the 'rule of good faith interpretation' of Article 31(1) VCLT to inter­
pret the WTO Agreements. 

THE RULE OF WTO GOOD FAITH 

Substantive Good Faith 

Substantive good faith protection manifests in WTO substantive law firstly as 
the principle of the PLE. GATT Articles II and III have been interpreted to 

1 India-Patents, AB Report, para 34: 

lTJhe Panel noted that whereas the 'disciplines formed under GATT 1947 (so-called GATT 
acquis) were primarily directed at the treatment of the goods of other countries', l ... J the con­
cept of the protection of legitimate expectations in relation to the TRIPS Agreement applies to 

'the competitive relationship between a Member's own nationals and those of other Members 
(rather than between domestically produced goods and the goods of other Members, as in the 
goods area)' (footnote omitted, emphasis in the original). 

The AB was quoting from India-Patents, Panel Report, para 7.21. 
2 India-Patents, Panel Report, para 7.21; India-Patents, AB Report, para 36. 
3 Against Zeitler, 2005 p 752, who diagnoses a negative impact of using the principle of good 

faith broadly, because such a broad use would 'destroy' the distinction between violation and non­
violation type complaints, a result, which according to Zeitler, is noxious to the WTO legal system. 
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protect legitimate expectations as to the conditions of competition, ie to offer 
protection against the frustration of benefits by measures not inconsistent with 
the rules but which nevertheless reduce the value of the negotiated concessions. 
This rule isexpressly codified in the GATS Articles VI:5(a)(ii) and XVII:3 (see 
chapter six). The PLE constitutes the cause of action of non-violation 
nullification and impairment complaints. This type of complaint is codified in 
Articles II and III GA TT, GA TS Articles VI:5 (a) (ii), XVII:3 as well as in Articles 
3.10 and 4.3 DSU. NVNI is still suspended for the TRIPS, even if negotiations 
on the issue started in 1999 pursuant to Article 64 TRIPS. Under a NVNI action, 
the complainant has the duty of demonstrating the benefit of a specific negoti­
ated level of tariff concessions. Under the definition of the benefit, the categor­
ies of PLE may be split into several sub-categories: 

- If PLE relates to conditions of competition, a traditional NVNI complaint 
brought under the cause of action of either GA TT or GATS is the rule. 

- If PLE relates to a concept of 'conditions of competition' extended beyond 
negotiated trade concessions, the benefit is the 'predictability to plan future 
trade'· but the cause of action of·a NVNI may be overbroad and thus , 
'wrong', and is thus replaced by a violation complaint. 
If PLE relates to the concept of conditions of competition as to trade con­
cessions under negotiations, the benefit is the customary rule of pacta sunt 
servanda, and the preferred cause of action a 'broad' but nevertheless 'true' 
NVNI, because pacta sunt servanda is a legitimate and recognised legal 
basis. 

Not recognised as the basis for a claim is PLE relating to conditions of competi­
tion nullified or impaired by non-WTO law. In such cases, neither Panels nor the 
AB would substantiate PLE, because the the NVNI claim is overbroad and 
'wrong' and a violation complaint not available. 

Interpretative Good Faith 

The second category of good faith in WTO law is interpretive good faith. 
Chapters seven to nine of this study examined the interpretive uses the WTO 
adjudicators could make of good faith. The study argued that while the Panels 
have found that the general rule of interpretation under Article 31(1) VCL T 
prescribes what they have called a 'good faith interpretation' for every interpre­
tive process, given that good faith is one of the mandatory sources of inter­
pretation under Article 31(1)VCL T. However, the AB has not in addition to 
text, context, object and purpose, recognised good faith as an interpretative 
tool, specifically not if it is intended to protect the legitimate expectations that 
a member may claim. 
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Procedural Good Faith 

In WTO procedural law, good faith protection firstly stands for good faith in 
efforts to resolve trade disputes and, secondly, for engaging in fruitful disputes, 
as opposed to submitting frivolous complaints. Thirdly, good faith in WTO 
procedural law determines that every dispute settlement procedure should start 
with good faith consultations (see chapters ten to twelve). These procedural 
good faith obligations are expressly codified in DSU Article 3.10. This study 
found that procedural good faith obligations in dispute resolution primarily 
function to limit the exercise of due process rights by the litigants. Procedural 
good faith obligations thus promote fair, prompt and effective procedure. As 
the analysis of the case law since 2000 has showl'!, the AB uses the procedural 
good faith obligations in the following ways: 

Good faith dispute resolution defines the extent to which a litigant may exer­
cise its due process rights against the other party to the dispute. 
Procedural good faith reinforces the Panels' right to seek information under 
Article 13(1) DSU. Following a submission by Brazil, which had interpreted 
the duty to settle disputes in good faith as the litigants' duty to cooperate 
with the Panel, the AB created the duty of the members party to a dispute to 
provide the Panel with information. 
The well-established GATT-principle of protecting legitimate expectations 
has a procedural function in WTO law because it attributes precedential 
value to the adopted reports of the Panel and AB. As such, the procedural 
law function of PLE is to empower the members party to a dispute to 
demand that the WTO adjudicators follow the pattern established for sim­
ilar cases in previous disputes. The procedural PLE as to the precedential 
value of adopted reports paves the way for installing a principle of stare 
decisis for WTO adjudication. 

In procedural law, good faith may close the gaps in the DSU and legesspe­
ciales on dispute settlement in the other WTO Agreements which could other­
wise lead litigants to abuse the WTO dispute settlement system. In the face of a 
missing rule on stare decisis, the PLE may fill in the gap by attributing prece­
dential value to adopted dispute settlement reports. Furthermore, good faith 
may shape the rules of negotiations to ensure that they are 'forthright'; 'open' 
and 'transparent'.4 

4 Korea-Govemment Procurement, Panel Report, para 7.110. 
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GOOD FAITH'S ROLE FOR THE WTO JURISDICTION'S REACH 

The Jurisdictional Role of Good Faith 

The initial question was whether the general principle of law of good faith pro­
tection has enlarged the scope of WTO jurisdiction, which was previously been 
limited to the law of the WTO covered agreements The principle of good faith 
defines the scope of the positive treaty law of the WTO Agreements and the lim­
its of jurisprudence about these agreements. 

- It has been shown that the GA TT and later WTO rules have been shaped by 
the general principle of law of good faith. The answer to the question of 
whether or not the Panels of the WTO have acted inconsistently with their 
obligations under the DSU by using the general principle of good faith to 
clarify the rights and obligations of the WTO Member States party to a dis­
pute (Article 3.2 DSU), has been shown to hinge on whether the general prin­
ciple of law of good faith is used only to interpret the WTO law of the 
covered agreements, or whether it is directly applied as a general principle of 
law to the trade relations between the WTO Member States. 

• On the one hand, a first doctrinal path would lead to the argument that 
interpretation and application are but the two sides of the same coin, so 
that there is no distinct difference between the two concepts. 

• On the other hand the general principle of law of good faith may be used 
only when interpreting the existing WTO law of the WTO covered agree­
ments, and not for extending the scope of rights and obligations of the 
WTO Member States, which the WTO Member States had contracted 
into when they established the WTO. 

- Within the multilateral treaty system of the WTO, the general principle of 
law of good faith and the rule of interpretation in good faith under Article 
31(1) VCLT, each express a different function: 

• The principle of protecting legitimate expectations, the obligation to per­
form and implement the WTO Agreements in good faith, as well as the 
prohibition of abus de droit and apply as substantive legal principles, 
somewhat expand the law and jurisdiction of the WTO. 

• The rule of interpretation in good faith under Article 31(1) VCL T clarifies 
the rights and obligations of the WTO Agreements and, as such, is consis­
tent with Article 3.2 DSU. 

• The obligation to consult and settle disputes in good faith, codified in 
Articles 3.10 and 4.3 of the DSU, is a procedural expression of good faith 
that prevents members from abusing their right to a dispute settlement 
procedure. In combination with Article 3.7 DSU, which contains the oblig­
ation to engage in dispute settlement proceedings only if such proceedings 
are seen as leading to a fruitful solution for a dispute, Article 3.10 prohibits 
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vexatious disputes. The good faith standard created by the AB in US-FSC, 
namely that the rules and procedures for settling disputes in the WTO be 
used 'fairly, promptly and effectively', also prohibits abuse of the DSU rights 
and obligations. Procedural good faith obligations have contributed to the 
'judicialization' of the WTO, which is the term used to describe the process 
of adjudicating disputes according to 'formal rules of evidence and proce­
dure administered by independent judges who employ conventional tools of 
legal reasoning, rather than left to negotiations among the affected parties'.5 

Whether substantive, interpretive or procedural, the general principle of law of 
good faith is an example of how the WTO has successfully absorbed the three 
sources of public international law into its applicable law. Together with its cor­
rolary in custom, pacta sunt servanda, as well as the non-WTO treaty rule of 
'good faith interpretation' of Article 31(1) VCLT, WTO judicial practice, 
namely, Panel reports, has pioneered the search for a mutual interconnection 
between WTO treaty law and general sources of international law. Vice versa, 
the GATT-specific priniciple of PLE may have found its way into non-WTO 
treaty law, namely NAFT A and bilateral investment treaties.6 

The gains from good faith in WTO are law identified as follows: 

- In future WTO negotiations, good faith may be of strategic value to the rela­
tionship between the WTO and other international agreements. 

- More specifically, in a strategic function, good faith may be used to layout 
the rules by which the norms and standards created by these other inter­
national treaties may be integrated into WTO law and practice. 

- Expressions of good faith, and the way the WTO judiciary uses them, may 
provide insights into the broader relationship between general public inter­
national legal sources, such as treaty law (VCLT), customary international 
law (pacta sunt servanda) and general principles of law (good faith) and the 
WTO Agreements. 

Pacta Sunt Servanda Limits to Normative Content 

Certain treaty norms of the different WTO covered agreements imply a good 
faith obligation or inherently express a good faith standard. Primarily, good 
faith is found in exceptions to the trade liberalization obligations of the WTO 
Agreeements, namely in the Chapeau of Article XX GATT 94. It is also inher­
ent in other obligations crucial to the object and purpose of the various WTO 
Agreements. 

Functioning as the gate keeper of the negotatiated level of WTO trade liber­
alization, the general principle of law of good faith and the prohibition against 

-' Goldsmith and Posner, 2005, p 161; see also Petersmann, 1998, p 83. 
(, Weiler, 2005, pp 727-8. 



370 Good Faith's Role for the WTO Jurisdiction's Reach 

abus de droit prohibition were first introduced in Article XX GATT jurispru­
dence under US-Shrimp. In this case of 1998, the prohibition of abusde droit 
ensured that the extraterritorial effects of the US legal regime for sea turtle pro­
tection remained proportionate to the policy goals of environmental protection 
and that the US factual import quota for shrimp originating in Thailand, 
Mexico and other WTO Member States remained free from protectionist inten­
tion and design. 

The general principle of international law of good faith was furthermore 
implied in Article 7 TRIPS according to the US-Section 211 ('Hava7ma Club') 
Panel Report, as well as in the Enabling Clause according to EC-Tariff 
Preferences, AB Report. Implied in Article 5 ASPS, the general principle of law 
of good faith ensures a level of fairness, promptness and effectiveness in risk 
assessment procedures according to US-Hormones. When conducting anti­
dumping investigations, a similarly inherent good faith standard of procedural 
fairness is impliedly required by Annex 2 ADA (Japan-Hot-rolled Steel, AB 
Report and EC-Bed Linen (Article 21.5) and AB Report). Panels of GATT 1947 
and the WTO have implied a measure of good faith in the legitimate expecta­
tions of GATT/WTO Member States as to the conditions of competition cre­
ated by the negotiated level of tariff concessions. 

For scholarship, such implied expressions of good faith in WTO provisions 
are evidence that the concept of good faith in the WTO is an 'abstract' obliga­
tion, which needs to be filled with content,? as opposed to a free-standing 
obligation existing in its own right as a principle of WTO law.H According to 
this approach, WTO good faith is normatively tied to WTO treaty provisions 
and functions infra legem. As an integral part of the Chapeau of Article XX 
GA TT, the principle ensures that the domestic regulation for environmental 
protection, on labour standards, cultural diversity, human-, plant- and animal­
health are designed and applied in a WTO-consistent manner. 

It was demonstrated that the AB will not afford good faith protection beyond 
the limits of consensus. The proof is that the Panels and the AB recognise pacta 
sunt servanda, which Panel practice expanded to an 'extended pacta sunt 
servanda', covering gap-filling with non-violation complaints and the duty to 
negotiate in good faith, as lawful judicial applications of this customary inter­
national rule. 9 

'Pro-trade' Limits to Substantive Content 

Another result of this study on the implications and applications of the good 
faith principle in WTO law, is that the WTO Panels and, a fortiori, the AB will 

7 Zeitler, 2005, p 721. 
S Cf ibid, P 754, denying good faith in the WTO what the author calls a 'substantive and inde­

pendent good faith obligation'. 
9 See US-Offset Act ('Byrd Amendment'), AB Report, paras 295-8; Korea-Gouernment 

Procurement, Panel Report, paras 7.102ff, see also McRae, 2003, p 713. 
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only substantiate good faith if it serves the multilateral system's principle goal 
of trade liberalisation. Proof for such jurisprudential practice is the Panels' 
broad protection of competitive opportunities ranging from the negotiated tar­
iff concessions (Australia-Subsidy, EEC-Oilseeds) over concessions under 
negotiations (Korea-Government Procurement) to the predictability of future 
trade opportunities (India-Patents). 

THE ENFORCEABILITY OF WTO GOOD FAITH 

Not all good faith obligations are enforced to the same extent. Four levels of 
enforceability can be distinguished in the jurisprudence of the AB and the 
Panels: 

- The most stringent protection for good faith are the procedural good faith 
obligations codified in the DSU. 

- The protection of legitimate expectations, pacta sunt servanda, and the pro­
hibition of abus de droit are enforceable as rights; however these principles 
offer less protection than a codified right, in the sense that it is difficult to 
predict whether the AB will effectively enforce these rights. 
The expressions of good faith implied in WTO treaty rules have the status 
of general principles of law and are read into specific WTO rules where they 
give these rules a meaning or reinforce their object and purpose of the norm. 
The final category is good faith interpretation, which may give meaning to 
any rule of the WTO Agreements whether or not that rule implies a standard 
of good faith. 

These four categories of enforceability are summarised below starting with the 
good faith principle that offers the most stringent degree of protection. 

None of the three rules on procedural good faith has to date ever been the 
principal subject of a claim. Rather, good faith in the DSU has featured as an 
obiter dictum in the arguments of the Panels or the ABs, where it usually func­
tions to set a 'good faith' limitation to a Member's exercise of due process rights. 
Appellate practice attributes to procedural good faith the function of enabling 
disputes to be brought and resolved in a prompt fair and effective manner. The 
most recent Panel and AB reports have repeated the formula that good faith in 
dispute settlement limits the exercise of due process rights in favour of a prompt, 
fair and effective dispute resolution with a view to maintaining the legal secur­
ity and predictability of the WTO legal system by averting abusive litigation 
techniques. Therefore, the AB's clarification of good faith acquired the status of 
a quasi-precedent. To this extent WTO Member States may have a protected 
legitimate expectation that future Panels and the AB will put reasonably into 
context an opponent's due process rights under a legally secure, predictable and 
stable dispute settlement system. 
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Next in the descending hierarchy of legal enforceability of good faith in WTO 
law comes the self-standing good faith obligations praeter legem other than the 
protection of legitimate expectations. The WTO Panels and the AB have 
attributed binding force to the obligation of pacta sunt servanda and to the 
prohibition of abus de droit: US-Offset Act ('Byrd Amendment') and 
Korea-Government Procurement for pacta sunt servanda, US-Shrimp and 
US-Cotton Yarn for the prohibition of abus de droit. 

Among the corollaries of pacta sunt servanda, both the Panels and the AB 
have recognised the duty to negotiate in good faith, and the obligation to imple­
ment the WTO Agreements in good faith: Korea-Government Procurement, 
US-Havana Club and US-Shrimp (Art. 21.5). Good faith negotiation and imple­
mentation shall be subsumed under pacta sunt servanda because both address 
and demand respect for the consensually agreed treaty terms as opposed to 
adapting the stringency of a rule to an individualised solution. Yet, neither of 
the two WTO judiciaries has so far attributed an obligatory force to good faith 
either correcting and balancing the rigor of a rule or gap-filling a missing norm. 

Except for pacta sunt servanda and the prohibition of abus de droit-which 
are closely linked or even part of positive treaty law-the general principle of 
law of good faith in its gap-filling function has yet not been recognised as a sub­
stantive, self-standing obligation of substantive WTO law. For this reason, at 
the WTO, equity as yet has neither the authority nor the legitimacy to impose a 
fair solution upon a positive ruling, or to replace rule-abiding stringency with 
distributive equity. 

In the penultimate category of enforceability, just before good faith inter­
pretation, comes what the AB calls 'expression[sl of the general principle of law 
of good faith'. By ascribing certain good faith functions to specific WTO treaty 
provisions, the AB is testing the grounds for acceptance of a new WTO good 
faith principle. It has done so with the Chapeau of Article XX GATT 94, 
Articles 3(1), 5.4 ADA, 11.4 ASCM, 6(2) ATC, 5.2 SPS, and Article 7 TRIPS. In 
each of these instances good faith has had a balancing, regulative function such 
as in the Chapeau of Art XX GATT 94 in the US-Shrimp case, and in US-Japan 
Hot-rolled Steel for paragraphs 2 and 5 of Annex II ADA. Good faith infra 
legem moreover had a corrective function in US-Offset Act ('Byrd 
Amendment') for Articles 5.4 ADA and 11.4 ASCM as well as in US-Cotton 
Yarn, for Article 6.2 ATC, and a constitutive function in EC-Hormones for 
Article 5.2 SPS Agreement. 

Finally, in the last category comes the weakest form of good faith protection, 
which is the interpretation of the WTO Agreements with the element of good 
faith under the general rule of interpretation of Article 31(1) VCLT. Similarly to 

the protection of legitmate expectations, the Panels and the AB have opposing 
views on the matter. While the Panels have subscribed to what they call a 'good 
faith interpretation' under Article 31(1) VCLT, the AB has restricted itself and 
overturned the Panels in order to promote a text-first interpretive practice, 
which may be reinforced by the elements of context, object and purpose, but in 
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which good faith has no place. In order to promote an acceptance of 'good faith 
interpretation', it has been suggested that the Panels use good faith when focus­
ing on subsequent practice under either Article 31(3)(b) or, more likely, Article 
31(3)(c), and perhaps even consider good faith interpretation under 'special 
meaning' in Article 31(4) VCLT. In choosing the latter, the Panels would run the 
risk of isolating good faith interpretation from the more general rule of inter­
pretation in Articles 31(1)~(3) whereas our suggestion is to convince the AB of 
a primordial role of good faith in the interpretive process at the WTO. 
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