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eral

Energy company applied for government approval to exploit coal leases — Government study raised concerns
that prompted referral to minister for environmental assessment by joint review panel — Panel recommended
approval and project approved — Environmental groups applied for judicial review of panel's report — Applica-
tion was dismissed on grounds that report was not decision or order within meaning of Federal Court Act and
that federal response had been issued and remained unchallenged — Environmental groups appealed — Appeal
allowed — Panel failed to comply with Canadian Environmental Assessment Act — Panel report was materially
deficient — Minister did not have jurisdiction to approve project in absence of environmental assessment —
Fact that federal response was issued and was unchallenged did not change requirement for environmental as-
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sessment — Matter referred back to trial division for determination of sufficiency of panel report — Federal
Court Act, R.S.C. 1985, c. F-7 — Canadian Environmental Assessment Act, S.C. 1992, c. 37.

Cases considered by Sexton J.A.:

Bowen v. Canada (Attorney General) (1997), 139 F.T.R. 1, [1998] 2 F.C. 395, 26 C.E.L.R. (N.S.) 11 (Fed.
T.D.) — considered

Friends of the Oldman River Society v. Canada (Minister of Transport), [1992] 2 W.W.R. 193, [1992] 1
S.C.R. 3, 3 Admin. L.R. (2d) 1, 7 C.E.L.R. (N.S.) 1, 84 Alta. L.R. (2d) 129, 88 D.L.R. (4th) 1, 132 N.R.
321, 48 F.T.R. 160 (S.C.C.) — considered

Friends of the West Country Assn. v. Canada (Minister of Fisheries & Oceans) (1998), 234 N.R. 96 (Fed.
C.A.) — considered

Union of Nova Scotia Indians v. Canada (Attorney General) (1996), 122 F.T.R. 81, [1997] 1 F.C. 325, 22
C.E.L.R. (N.S.) 293, (sub nom. Union of Nova Scotia Indians v. Canada (Minister of Fisheries and
Oceans)) [1997] 4 C.N.L.R. 280 (Fed. T.D.) — considered

Statutes considered:

Canadian Environmental Assessment Act, S.C. 1992, c. 37

Generally — considered

s. 2(1) "environmental assessment" — considered

s. 5 — considered

s. 5(1) — considered

s. 13 — considered

s. 16 — considered

s. 16(1) — considered

s. 16(2) — considered

s. 34(c) — considered

s. 34(c)(i) — considered

s. 34(d) — considered

s. 37 — considered

s. 37(1) [am. 1994, c. 46, s. 3(1)] — considered

s. 37(1.1) [en. 1994, c. 46, s. 3(2)] — considered
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s. 37(1.1)(c) [en. 1994, c. 46, s. 3(2)] — considered

Fisheries Act, R.S.C. 1985, c. F-14

Generally — considered

Regulations considered:

Government Organization Act, 1979, S.C. 1978-79, c. 13

Environmental Assessment and Review Process Guidelines Order, SOR/84-467

Generally

APPEAL by environmental groups from dismissal of application for judicial review reported at (1998), 152
F.T.R. 49 (Fed. T.D.).

The judgment of the court was delivered by Sexton J.A. (orally):

1 At the conclusion of the oral hearing this Court granted the appellants' appeal with reasons to follow.
These reasons are issued in accordance with that order.

2 This is an appeal from an order of the Trial Division, dated June 12, 1998, dismissing the appellants' ap-
plication for judicial review of a report, dated June 6, 1997, of the Joint Review Panel for the Cheviot Coal
Project. The report consisted of an environmental assessment of a proposal of the Cardinal River Coals Ltd.
("CRC") to build and operate a 23 km open-pit coal mine 3 km east of Jasper National Park in Alberta, which is
an environmentally rich area that is the home for a variety of wildlife. It is argued that the construction and oper-
ation of the mine, which is expected to be in operation for 20 years, will have a dramatic impact on the environ-
ment.

3 The appellants seek to set aside the decision of the learned Applications Judge and ask this Court to grant,
inter alia, an order of prohibition against the Minister of Fisheries and Oceans ("MFO") from issuing authoriza-
tions under the Fisheries Act, R.S.C. 1985, c. F-14, on the basis that the environmental assessment conducted by
the Joint Review Panel, did not comply with the statutory requirements stipulated in the Canadian Environment-
al Assessment Act, (1992) S.C. 1992 c. 37 ("CEAA"). The Applications Judge dismissed the application on the
preliminary basis that the federal response issued by the Minister had not been challenged and therefore served
as a barrier to the appellants' claim. Consequently, the merits of the appellants' argument that the panel report
did not comply with CEAA were not addressed. The appellants argue that the Application Judge erred in dis-
missing their application on this basis. They ask this Court to send this case back to the Trial Division where
their argument concerning the sufficiency of the report can be fully argued. In the alternative, they asked that the
merits of their case be heard, de novo, in this Court. Before turning to the discussion, I will mention the statutory
sections relevant to this appeal.

Relevant Provisions

4 Section 5 of CEAA requires that an environmental assessment be completed before the Minister can issue
authorizations. The relevant portion states:
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an environmental assessment of a project is required before a federal authority exercises one of the follow-
ing powers or performs one of the following duties or functions in respect of a project...

5 Section 5 is reinforced by section 13 which states:

Where a project is described in the comprehensive study list or is referred to a mediator or a review panel,
notwithstanding any other Act of Parliament, no power, duty or function conferred by or under that Act or
any regulation made thereunder shall be exercised or performed that would permit the project to be carried
out in whole or in part unless an environmental assessment of the project has been completed and a course
of action has been taken in relation to the project in accordance with paragraph 37(1)(a).

6 Section 16 of the Act, requires certain matters, such as the cumulative environmental effects and alternat-
ives to the project, be given consideration by the panel in the report. As will be evident, the merits of the appel-
lants' argument are not at issue. Section 16(1) and (2) read as follows:

16. (1) Every screening or comprehensive study of a project and every mediation or assessment by a review
panel shall include a consideration of the following factors:

(a) the environmental effects of the project, including the environmental effects of malfunctions or acci-
dents that may occur in connection with the project and any cumulative environmental effects that are
likely to result from the project in combination with other projects or activities that have been or will be
carried out;

(b) the significance of the effects referred to in paragraph (a);

(c) comments from the public that are received in accordance with this Act and the regulations;

(d) measures that are technically and economically feasible and that would mitigate any significant ad-
verse environmental effects of the projects; and

(e) any other matter relevant to the screening, comprehensive study, mediation or assessment by a re-
view panel, such as the need for the project and alternatives to the project, that the responsible authority
or, except in the case of a screening, the Minister after consulting with the responsible authority, may
require to be considered.

(2) In addition to the factors set out in subsection (1), every comprehensive study of a project and every me-
diation or assessment by a review panel shall include a consideration of the following factors:

(a) the purpose of the project;

(b) alternative means of carrying out the project that are technically and economically feasible and the
environmental effects of any such alternative means;

(c) the need for, and the requirements of, any follow-up program in respect of the project; and

(d) the capacity of renewable resources that are likely to be significantly affected by the project to meet
the needs of the present and those of the future.

7 Section 37(1) requires the panel report be submitted to the Minister for consideration and response. It
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states:

(1) Subject to subsection (1.1), the responsible authority shall take one of the following courses of action in
respect of a project after taking into consideration the report submitted by a mediator or a review panel or,
in the case of a project referred back to the responsible authority pursuant to paragraph 23(a), the compre-
hensive study report:

(a) where, taking into account the implementation of any mitigation measures that the responsible au-
thority considers appropriate,

i) the project is not likely to cause significant adverse effects, or

ii) the project is likely to cause significant adverse environmental effects that can be justified in the
circumstances,

the responsible authority may exercise any power or perform any duty or function that would permit the
project to be carried out in whole or in part and shall ensure that those mitigation measures are imple-
mented; or

(b) where, taking into account the implementation of any mitigation measures that the responsible au-
thority considers appropriate, the project is likely to cause significant adverse environmental effects that
cannot be justified in the circumstances, the responsible authority shall not exercise any power or per-
form any duty or function conferred on it by or under any act of parliament that would permit the
project to be carried out in whole or in part.

8 Section 37(1.1) dictates the process to be taken by the Minister. It states:

Where a report is submitted by a mediator or review panel,

(a) the responsible authority shall take into consideration the report and, with the approval of the Gov-
ernor in Council, respond to the report;

(b) the Governor in Council may, for the purpose of giving the approval referred to in paragraph (a), re-
quire the mediator or review panel to clarify any of the recommendations set out in the report; and

(c) the responsible authority shall take a course of action under subsection (1) that is in conformity with
the approval of the Governor in Council referred to in paragraph (a).

9 As seen in s. 37(1.1)(c), once the response has been approved by the Governor in Council, the Minister
"shall take a course of action" that is in conformity with the approval of the Governor in Council.

Sequence of Events

10 In May 1996, CRC applied to the Department of Fisheries and Oceans for authorizations under the Fish-
eries Act for its project. The MFO decided that the project may cause significant environmental effects and,
therefore, should be referred to a panel under CEAA. Since an environmental review was also required under
provincial legislation, the federal Minister of Environment and the Alberta Energy and Utilities Board ("EUB")
agreed to hold a joint federal and provincial review as is provided for under the legislation. The project was re-
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ferred to the panel in the fall of 1996 and the panel conducted hearings from January 13, 1997 to February 20,
1997, with an additional hearing date on April 10, 1997.

11 On June 17, 1997 the Joint Review Panel issued its report and recommendations, entitled "Report of the
EUB-CEAA Joint Review Panel: Cheviot Coal Project, Mountain Park Area, Alberta". On October 2, 1997, the
Minister of Fisheries and Oceans, with the approval of the Governor in Council, issued a federal response to the
panel report, which indicated that authorizations for the project would be issued under the Fisheries Act. On Oc-
tober 31, 1997, the appellants initiated the application for judicial review that is the subject of this appeal. As
previously mentioned, the Applications Judge dismissed the application on June 12, 1998, for the reasons now
summarized.

Decision of the Applications Judge

12 The Applications Judge held that the appellants were obligated to challenge the federal response in order
to raise the sufficiency of the panel report and to ground their claim of prohibition against the Minister. The ar-
guments advanced by the appellants related to alleged errors on the part of the Joint Review Panel, such as fail-
ing to comply with s. 16 of CEAA, and not to the federal response. The Applications Judge found that the panel
report was no longer the document on which the Minister would rely, since the response dictated the Minister's
course of action under s. 37 of CEAA. Thus, he was of the view that once the federal response had been issued, it
was too late for the appellants to rely on errors made by the Joint Panel in their report. Accordingly, he dis-
missed the application for judicial review, stating that the federal response constituted a barrier to the relief
claimed by the appellants.

13 Subsequent to the Applications Judge's decision, the Minister of Fisheries and Oceans issued an author-
ization for part of the CRC project. The appellants seek to set aside this authorization in another judicial review
application (T-1790-98) that is awaiting hearing in the Trial Division, on the same basis that they seek relief in
the present case, namely that the panel report does not comply with CEAA. On September 4, 1998, Chief Justice
Isaac ruled that that application could not be heard with this appeal since the authorization was issued on a date
subsequent to the application hearing.

Analysis

14 The crux of this appeal is whether the existence of an unchallenged federal response should bar the ap-
pellant from seeking prohibition against the Minister for future authorizations. In my view, the Applications
Judge was in error in accepting the respondents' argument that the response supersedes the report.

15 In a preliminary motion prior to this appeal, the respondents sought to strike out the appellants' original
application on the basis that it was time-barred. Hugessen J., starting at paragraph 3, made the following com-
ments:

Rather I think the Report should be seen as an essential statutory preliminary step required by the Canadian
Environmental Assessment Act prior to a decision by the Minister to issue an authorization under section 35
of the Fisheries Act.

That decision has not been made and I think it is a fair reading of the Applicants' Originating Notice of Mo-
tion that it seeks primarily to prohibit the Minister from making it on the grounds that the Panel Report is
fatally defective.
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Prohibition (like mandamus and quo warranto) is a remedy specifically envisaged in section 18 of the Fed-
eral Court Act and like them it does not require that there be a decision or order actually in existence as a
prerequisite to its exercise.

16 I agree with the view presented in this passage, which was adopted by Gibson J. in Friends of the West
Country Assn. v. Canada (Minister of Fisheries & Oceans) (1998), 234 N.R. 96 (Fed. C.A.) at page 7
[unreported].

17 The view that the panel report is an essential statutory pre-requisite to the issuance of approvals is sup-
ported by previous case law. I agree with the decisions of Bowen v. Canada (Attorney General) (1997), 26
C.E.L.R. (N.S.) 11 (Fed. T.D.), Friends of the West Country Assn., supra, and Union of Nova Scotia Indians v.
Canada (Attorney General) (1996), 22 C.E.L.R. (N.S.) 293 (Fed. T.D.) which hold that an environmental assess-
ment carried out in accordance with the Act is required before a decision such as the Minister's authorization in
the present case can be issued. This view is reinforced by the decision in Friends of the Oldman River Society v.
Canada (Minister of Transport) (1992), 88 D.L.R. (4th) 1 (S.C.C.) which confirmed that the guidelines that
were a pre-cursor to CEAA (the Environmental Assessment and Review Process Guidelines Order SOR/84-467)
were mandatory rather than directory in nature and, thus, failure to comply with them would deny the respons-
ible authority the jurisdiction to proceed.

18 The requirements of CEAA are legislated directions that are explicit in mandating the necessity of an en-
vironmental assessment as a pre-requisite to Ministerial action. It is clear that the Minister has no jurisdiction to
issue authorizations in the absence of an environmental assessment. It is equally clear that any assessment must
be conducted in accordance with the Act, including for example, the requirement imposed under s. 16 of CEAA.
The fact that a federal response has been issued and remains unchallenged does not change these requirements.
Thus, the appellants are entitled to argue the merits of their case.

19 The appellants are entitled to seek prohibition against the Minister on the basis that the panel report is
materially deficient. The fact that the federal response was not challenged is irrelevant to the appellants' claim.
In my view, the federal response does not supersede the panel report, nor can it, as the respondents suggest, po-
tentially cure any deficiencies in the panel report. The two are separate statutory steps with distinct purposes and
functions.

20 Section 37 of CEAA dictates that the Minister must consider the panel report before embarking on a
course of action. Paragraph 34(c)(i) establishes that this report must set out the "rationale, conclusions and re-
commendations of the panel relating to the environmental assessment of the project". Subsection 34(d) makes it
clear that it is this report that contains the results of the environmental assessment that must be submitted to the
Minister. Finally, s. 2 defines "environmental assessment" as "an assessment of the environmental effects of the
project that is conducted in accordance with this Act". Thus the report that must be submitted to the Minister
pursuant to s. 34(d) must contain, pursuant to s. 34(c)(i) and s. 2, the results of an environmental assessment
conducted in compliance with the requirements of CEAA.

21 In sum, the combined effect of sections 34(c), 34(d), 2 and 37 is that before taking a course of action, the
Minister must consider an environmental assessment, that was conducted in accordance with the Act. Therefore,
the appellants are entitled to bring into question report and are not barred from doing so because they did not
challenge the federal response.

22 I believe that the proper approach of the Applications Judge should have been, on the assumption that an
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environmental assessment in accordance with CEAA was an essential pre-requisite to the issuance of any author-
izations of the Minister, to proceed to analyze the arguments advanced by the appellants, in order to decide
whether a proper environmental assessment had been conducted by the Joint Panel.

23 In my view, the substance of the appellants' argument on the sufficiency of the panel report is best heard
at the Trial Division. While it is theoretically possible to proceed with the merits of their case de novo in this
court, I feel that for the practical reasons given by the appellants, the matter should be remitted to the Trial Divi-
sion and heard together with the application for judicial review in T-1790-98. These cases raise the same issues
and are based on the same facts. We note that at the hearing of the appeal the appellants agreed to expedite the
hearing of T-1790-98 if this court was inclined to follow their suggestion that these applications be heard togeth-
er. This is the proper course to follow, as it would reduce any prejudice to the respondent on account of delay.

Conclusion

24 The appeal should be allowed, the decision of the Applications Judge set aside and the matter referred
back to the Trial Division for determination on the merits. Costs should be awarded to the appellants.

Appeal allowed.

FN* A corrigendum delivered by the court on March 25, 1999 has been incorporated herein.

END OF DOCUMENT
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