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Ix the coume of its yrowth, international low has evolved various etaadards
of conduct which areof special significance for one of its most recent offshoots,
aemely, international econamie law. Thess standards may be classified as
the Mimimuom Standards of Insernational Law, developed in bilzteral treaties
and, to some extent, in internetional judicial practice; tho standards of the
Open Door and of Equitable Troatment, laid down in & number of recant
<ollective agreements; and, finally, the following standards which owe their
origin largely to bilateral trenties: the standards of Recirrocily, National
Treatment, Preferential Trestment snd Most-Favoured-Nation Trealment.
Tha present article is devoted to a dissusaion of bhe lastamentioned standard.

Most-favoured-naiion treatment (for which the abbreviation m.La. trest-
ment will be used in this article} has come to mesu something very different
from what that term prima facie snggesla and—it may be added—what has
been ita original meaning: 1.6. the treatment of a Sbate as mora favoured
than any other. Used in its technical sense, the m fn. standsrd may be
defined as treatmens on o footing not inferior to bhat of Ehs most favoured
third State.t

This international ztandard i8 characterized by four elerents inherent in
the conception of m.fn, ireatment: {6) m.f.n. treatmen$ i3 incompalible
with any disorimination on the purt of bhe promisor againsi the bensficiary
and in favour of third Stabtes. M.f.p. troatment excludes preferential tesat-
ment of third Stases by the promisor.

(8) M.En. treatznant does not ezclude the grsnb by the promisor of
additional advantages heyond those conceded to bhe moat favoured third
State. M.Exm. treatmont 8 compatible with preferential trestment of the
benaficiery by the promisor. .

(¢) States other tham the promisor and beneficiery form the lertéum
compurationia, MAa. treatment requirss the absence of discrimiriation ag
tompared with third Seates. It does not imply etther naticnal or reciprocal
westment of the beneficiary.

() M.1.n, troatment does not demand complisnce with sny definise and
objective rules of conducet. The rights satually erjoyed under the standard
ars moraly the connterpart of the rights granted by the promisor € third
Btates. In the sbsence of underialings to third States, the m.Ln, standard
i but sn empty abell, and, in operation, it is a shell with variable—and
continuously varying—contenta.

 “Treoty concladed with"” means 6 treaty belween this eoontry with the Stata meationed.

On the meaning and scape of this Gold of intarnstions! law, soe the prasent writer's

"Tha Development of Xtternational Beonvmio nad Finenrisl Law by the Permausnt Court
of Interoational Juskics” Juridicnl Remew, S4 {1848}, pp, 21 2f seq.
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1. The Funclions of ike Must-Favoured-Wation Sisndard

The m.i.n standard forms ono of the bagic standards of infernational law,
and it js nob surprising thab it can be traced back 4o tho dewn of inter-
national law. Leaving aside sadier Imperial grants of custows privileges to
gltics withir she Holy Romen Empirs on the basis of {avou obtained “by
whatoever other bown”,} the prineiples of m.fn. and national? treatnens
make their first appearance in international law proper in the commeroisl
trenkies condlnded during the twelfth ventury between Englend and Conti-
nental powers and eities.? A bypical inatance of the ewsly formulation of
the m.En. obuse on & basis of reciproeity is presented by the Treaty botween
Henry V acd the Duks of Burgundy and Count of Flanders of 17 Augost,
1417, in accordance with which “les adstres de Neifs o Maronaiers de la
Partie & Engleterre, a leur venve es Ports et Huuves de nitre At Pagps de
Flandres, porront Jaire loiterent lier lour Nesjs, es dis Ports ef Haures, par
is Maniere gue Jeront Frawcoss, Hullondats, Zellandois, o Bscohais, sons
encourir pour ce e aucune Fowrfaiture on dmende: By sembiablement, pomond
jaire les Maistres de Nizjs et Maroniers de Flandyes es Ports et Haures do la
Pariie &’Engleterre”’.® By the exd of the fifteenth century, English prastics
kad evolved what is substantielly the modern ugage in the formulation of
the m.fn. standard. The privileges granted to the beneficiary are no longer
nogessarily defined with referenee to one or goveral spacifieally named
countries, the most favoured nations in the originel meaning of the tstm.
Thus, under the Treaty with Denmark of 1400, English merchanty and other
Yisges of the King of England “Regma Daciae et Noriwegias ¢ alia Dominia
sub Parte nostre existentia infrantos, sn suis Peysonis Bomis Mercantiis et akiis
Rebus quibuscumgue, Veniendo 1t Redeundo, Stando ¢t Conversando, Emendo
ot Vendends, Piscondo, tc etiam meyeondizando, haheantur of sind sk libers b
Quicii Privilogiofi ot Immunes sicut abigui alif Wevcalores seu Homines
Extranes, quocumgus sou qualizctmgue Libertates sen Privilegia de Gratia Usu
el Consuesudine snjra Regna vl Dominia proedists habenies vel obdinentes,
cufusoumans fuesrind datus, Conditionds, Linguas sz Nationis, abeque Hole-
statione, Bxactione, Oness seu Inpedimenio aligunls™.®

Tt is not possible within the yompass oi this ariicle to trace step by step
the history of the m.fn. standsrd in English tresty practice. Yeb it may
snfely bo atazed thab the principle of m.fn, troatment has nob been akssng
from any of the skages of its evolution. Y6 has been found congenial bc the
centuries of medieval trade and of merosntilist capitelism. It has sdspled

1B, Nolde, “La Clause do la Nation fa plus Favariede ot Jes Tarils PréiSventieia”, Hxesl
de ¥ Académse de la Heye, vol 30 (1838—vol. 1, p. 26.)

1 ¢t helow wadsr VIIL, p. 118 N

 Roferting to G. F. Sartorica Froyhare von Wallarshanien, Uriundlicts Gaachickte der
Tvoprungs der devtrcken Harse, Hambarg, 1834, vol.- 1L, p. 8 (whioh, aniortunataly, was nob
acoensible fot ponanliation), in bis WinscAaftliche GleicAberechtipung, Beslin, 1937, H ¥ Hald
meutious agresments belwesa this country and Cologne, conclided between 1I54 snd 1180,
which sre n0% reoorded in the collsations of Rymer or Dameot {fe, P. 17, note 2).

UTh, Rymer, Foeders, Laadon 1721-35 (subszquently Rymer), vol. IX, p. 484, See slao
\be Trostiss with ¥ianders, Ypres, snd Brahant of 17 Auguse, 194’ (i, vol. XT, p. 144) sad
#ith Brrgundy of 6 Janaary, 1467 (ibid., vol. X1, pp. 596 sud 8148). .

3 Bymer, vol. XII, tE 383 Cf. w20 the Trentios with Florenco of 1460 [ibid, p. 381} wita
Burguody of 196 (s0i4, p. 581), and with Riga of 1484 (i3, pp. TO2-3) N
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seif_ to cyeles of expanding and comtracting trade and, bthough it has
ouughed more than ever befors and after in the era of free trade, it has
ten found that neither partial nor total State control of foreign teads rendec
‘mecesgary to dispense with the m.fn. standard.! In the words of the Com-
uttes of Experte for the Progrossive Codification of Intemational Law,
nations do not seem able to escape the wse of the clause”.* The types,
rmulation and scope of the mEn, standard have veried in the dNght
sundred years of its history. Yet what Is romarkable is uot the faeb of such
usctuntions, but the constant charaster of the m.fn. atandard, Its per-
mnent use suggests thab thers is somsthing basic in this international
attern of conduct. T; indicates that the m.f.n. standard answers o comstant
eeda of intarnationsl socieby, and it suggests that the Functions fulflled
7 the standard are aot essentislly aflected by the pesuliarities of time or
'lace'or'by differences in social and economic systems. As in other spheres,
ke significance to irternational law of such differences and 'ideological”
liavages between States need not be unduly magnified. They are much
%9 mlt_avrmt then the realitios of the, so far, remarkably enduring stracture
£ the international society, the motive powers constantly at swork behind
b and the atmoapher and oatlosk which bhia peculiar environment im-
nesses upon the members of the inter-State system. What is easential (rom
e pcm_d; of view i the individualistic and acquisitive character of the
ﬂwmahona} society, eoupled, #a it is, with the growing icterdependonce
st ween nations.®
While the maxim pacta terliis mec novent mes prasunt seems bo correspond
thh these qhuaetanst-xgs, none Of. the members of the intermational sacigty
#n help being acutely interssted in~and poesibly vitally aflectod by—the
}:rangementa wade bstwesn other States and the concessions made by them
0 each otherd Though any State is well eontent to be treated by another
;ing more fa:voumblq berms than any third Stats and does not objest to
crimination practised in its favour, everyone of them must be continuously
.le]l its guard against any mote successful competitor. Howsver, essuming
ihat Jtates are prepored to exchange a cendition of unceasing vigilance and
10k E. A. Korovine, “Soviet Treaties and Imternational Lew', Ameritan Journal
;1‘ Intzmational Laws, {snisequently 'A.J.1T.) 22 (1038), pp. 7545, ond 7. A. Turecouzio,
s“lwoml:lz Union and lnlermational Law, New York, 1035, pp. 267 o esg. This poind
:;lau ustralod by reference to the treaby polisy of the U.S.S.R. Foir recent instenoes
» stipulation of m.f.n. ireatmsnt in the ironty practlos of the U.3,8.H., ave Whs Treaty
f Commeros with Latvia of 4 Devetaber, 1993, Art. 1 (Zewjue of Nalives, Treaty Seriea,
vol. dh‘lﬂ {1834), p. 163); the Caatoms Conveniion with Italy of & May W33, Artidles 14
'l‘lmf vol, 158 (1036), pr. §5-9); the Provisiona, Upmmervial Agresman’ with Pramte of
t1 January, 1934, Artiole: 7 and 9 {i4id,, vol. 187 (1838), pp. 580 and 3£2); ths Treaty of
i.,am.xffma and Naﬂflhb}l with Cieohosiorakin of 25 March 1033, Articles 1, 3, 5, 6, 11 and
g \(; 4., voL 18) (1985), 3p. 287 el 210.); the Consular Convention with Czeoboslovakin of
Im; ovember, 1885, Ast. 20(ibid., 168 {1938~1), p. 157); the Treaty of Establishwent, Comnerte
snd Navigation with Iran of 37 August, 1035, Artices 1, 3, 4, 11 snd 12 (sb¥d., vol, 176 (1937),
prﬁso 1, 203 and 313); the Provisicnal Commervial Conventon with Belgium and Luzenburg
a! Eepvemh_er, 19386, Articles 1, 3, 4, 6, and 18 (izid., 193 (1938), pp. 182, 183, and 180); the
Aﬁr;aamanp with Poland regarding Port Ducs of 31 March, 1636, f-einfes 1 aand 2 {¢bid, 186
{ ).' P 215-10; the Conmmearaial Agresmoent with tve United Stades of Awerios of 4 Asgust
Xﬂﬂ.'T (sdid., 183 (15{37—3). 1. 114; aud ses below under VI, pp. 112 of asg. ). )
) Lengos of Nations, 1657, V.19, p. 12. OL also 1933, IL B. I, snd 1036, IL. B. 6.
. g«.{-b ‘gmnes:ﬂae"l Pa;:ar Folitica, London, 1841, pp, 172 o »eq.
ary Sheemans’s Letfer to Mr. Buchansn of 11 Jaow 1838, Moore, Digest of
Internarional Law, vol. V, 1, 278, and, similarly, Secretsr 2 Letion esi ’
of 10 Day, 1936, ankw('m b, Digest b Tate ;;ZJ ,_0::‘[ e ‘Z, l::ll.l :’r’ };Mge; ;o President Roveevels
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never-ending wneasiness for the ssfer and more dignificd position in which
anybody’s advantage accrues to everybody’s profit, the stendard of m.tn.
treatment i5 the very meatus to this end. Tt generalizes automatically $he
2dventages geanted by one Stato to any other ircluded in the m.f.n. arrange-
ment. Thus its main function consists in forming en agency of eguality.
15 prevents disorimination and establishes equality of opporbunity on tie
highest possible plane: the minimum of diserimination and the maximem
of {avours conceded te any third Staie, How much the achievermant o} this
abject means t3 the chencelleries concerned may be gauged from the Iangoage
of older brestiss which, mors openly than modern treaties in this sphers,
rovesl the particular jealousies and the actusl competiters whom the
contracting parties had very comsciously in mind. To choose an instamce
at random, it ia stipulated in ¢he Treaty of Pease and Commerce betwesn
Donmark and the United Kingdom of 13 February, 16601, that “U ée
Dutch or any other nation whatsoever (the Swedish only excepted) hath
alroady obteited, or hereafter shall obtoin, of the King of Degxnark and
Norway, any better agreements, covenants, exemptions, and privileges than
those contained in this breaty, the ame and such like shall be communicatsd
and eflectually granted, freely and with all fulness, to the King of England
and to his subjects; and on the otner sids, if the Dutch or any other nation
whatsoover, hath obtained, or shall hereaftar obtain, of the King of Englend,
any betber sgreements, eovenanis, exemptions, or privileges than thme
concained in t1ig treaty, the same and such like shall be communieatad and
affoctusily granted, freely and with all fulness to the King of Denmark and
Norway, and o his subjects,”®

Whatever has besn or may be the inbternal political, social or economio
structure of sovereign States, the egalitarian function of the standard
corresponds tq one of their parmanent interesta, This explains she historical
continuity in the application of the m fn. standard. Yot what is continuity
in time is vniversality in space. The standard of m.in. treatment is the
common denominator en which primitive and developed countries, agri-
cultural and industrisl economiss as well as capitalist and socialish States
can meeti, and the very indefnitenssy and elasticity of the sbandard promotes
its universal applicability.

There are, however, additional Junctions which are fulfiled by the m.fu.
standard. Tt is clear that m.fx. olawses serve a5 an insurance agairat
incompetent draftsmenship and Jack of imagination on the part of these
who are respensible for the eondusion of internationsl treaties. While it
is thus trme that the standard of m.f.n. treatment hos the effect of pubting
+the serviees of the shrewdest negotiator of a third eountry gratuitously sb
the disposel of one’s own counbry, anaother aspeet of the mabler is more
significant. The international society is bighly dynamic and is involved in
a continnous procass of integration, disintegration and transformation. Thus
unforessen problems necessarily arise and changes ocour which make
desirable the ndaptation of treaties to ohanged circumstances. As long as
8 country is content o enjoy twestraent squel to thas of the most-Tavoured
third country, and the subject-matter of the treaty lends itself to such
‘treatment, the nase of the mf.n. ssandard leads to the constant self-adapla-

¥ Art, 24, Hervslos, Commerciol Treakier (subsequenily Hertslat), vol. 1, p. 136,
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Hon of such tresties and greatly contributes to the rationalization of
- international afaim.

Thus the Renctiens of the m {.n. standard may be describad as the elimina-
tion of ciserimination, the correction of oversights and the mdeptation of
treaties Lo chenging cirewmstances. The indefinitoucss and slagbieity of
the standard and the sutomabic nature of its operation are charactetistica
of the standard wiich have made poible the continvisy mnd univemality
of its application.

11. The Types of Most-Fovovred-Nasion Clauses

3uch Ingemuity has been spent on the best possible classification of m.f.n.
clauses, Yot the test of eny claseification is whether it holps to clarify the
subject or rather has the opposite effect. By way of au sntidobte to the
tendenay towards over-clessifieation,! it is proposed in this paper to limit
possible distinctions to two types of m.En. clauses and to discuss questions
arising fiom any sdditional types in connection with ths legal struoture,®
the s0ope of, and exceptiona® from, the m.dn. standard.

(@) Urdlateral and Bilateral M.F.N. (lawses. In view of the fact that
relations in the spheres $o which m.ln. treatment generally sppliest are
commonly based on the principls of reciprocity, the unilsteral 4ype of the
dlauge is of an exceptional character. In British breaty practice, this type
i to-day mainly of historical significance. 1t s limited fo relations with
countrieswhich, atthe Hime, were in ths border-sones of Waatern civilization®
—even te some of these States, Great Britain has granted ab an early stage
reciproca. treabment®—or with defeatad ocuniries during a lrsnsitional
period from war to peace.”

However formulated, in substeanee, the bilateral m. f.n. clauss represents
& combination of two m.f.n, clanses on the basis of rociprocal obligations of
the comtiacting parties. Froguently it is expressly stated thet the parties

Y Ci. M. L. I8, Viazer, “Lo Claus» da ls Nation la ples favorieds dana lea Tvoitss da Coovmerce™,
Res, Dr. Ing. et Ldg. Jonp,, 2nd series, 4 {1902}, pp. 66 f seq,, pp. 169 2 4., and pp. 270 ¢l reg;
B, Lehr, "La Glause de 1 nalion la gua Javorisge’, ibid., 12 (1910}, pp. €59 o azq.; Bt K. Homn-
beu!g, “The Mosh-Favorred-Notion Clause'!, .70, 3 {1609), pp. 995 12 seq.; T. B, Gregory,
Tarigfa: A Frudy in Meibod, London, 1921, pp. 460 6 sop.; N, Ito,%a Classe gz s Noiion Lo plus
Jocorieds, Pariz, 1030, po, 158-19.

-2 CL below under- 113, pp. 102 o seg, :

201, belcw nnder IV, pp. 100 & s¢q.,, and mder ¥V, pp. 109 €5 seq,

<L below, p. 106, :

_ ! Turkisl Capitulatiens of 1875, Artiales 18°cnd 44 (Hexialet, 11, pp. 35D and 357); Treaip
with Morooeo of 8 Aprl, 1701, Art, 15 (ibid,, I, pp. 118-17); Teeaty with the Chiefs of Bamo
{(Africa) of 50 May, 18435, Artiale 14 (isid, VIX, p, 68); Treaty with the Cuief of Manva {Afrioa)
of 1 January, 1647, Art 4 {sbid., VIIL, p. 4); Teesty wilk theSultan of Berneo of 27 Bay, 1847,
Art. R (18id, pp, 88-T); Treaty with Tapan of 14 Oabnher, 1854, Act. 5 (ibd,, XX, p. 978); Treaty
with Biam of 18 April 1366, Ars. 10 ({did., X, py. 581-2)

¢ Treaty with Mornaco of 28 July, 1760, Art 12 (v8id, I, p. 105); Treaéy with Maeost of 31
Ky, 1830, Arta. 1 snd 3(/bid,, V, pp. 611-12); Treaty with the Sandwirch Talands of 1 July, 1843,
Arta. 1 and 8 {id%d., VI, pp. 960 and uks)y Tresty with Abymivie of 2 Novermber, 1840, Arts.
4 and 9 (ibid, IX, pp. |-2); Canvenlien with China (regarding Burms aad Tibet) of 1 Maroh,
1884, Art, 17 (87 Br. and Far, 3t Popera (1864-6)), p. 1311, :

7 Ponos Treaties of 8i. Qormaia with Aneria, Axte. 220 and 228b; of Neuilly with Bulgaris,
Arts, 180, 152, aad 158b; of Vermilles with Gerruany, Aria, 284~7; and of Trisnon with
Huagary, 4xte. 203 and 211b, L.l
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intend to establish a “sbrict”’, “perfeet’’ cr “complete’’ system of recipoeity,
that they grant m.fn. treatmont “on condition of reciproeity”,® or that it
is “their indention to securs to 32sh ather reciprocally the footing of thy maost
favoured foreign country”.? The oquiva.ent of the grant of m.in. trastment
does not necessarily counsist in the reciproeal grant of the 3ame status, but
may consist in concessions of » different kind.¢ Yet in the absencs of ovidence
fio the contrary, the prosumption fs that m.f.n. treatment is given and taken
on condition of veciprocity, and that the contracting parties intend to use
tha bilateral m.fx, clause.?

() Conditional and Unconditional M F.N, Clsuses. In accordancs with
the conditiopel formulation of the m.En. clauss, favours granted to & third
State in return for a compensation acorue to the beneficiary ounly in con-
sideration of en equivalent concession. Under the unconditional clause, tho
beneficiary partakes simultaneously and automatically, withcat request and
sithous componsation, of any favour granted to a third Stabe. Or 50 pub
the issus in the words of & report made in 1848 by the Law (fficers of the
Crown, the question {s whether a benefoiary ‘‘can claim the Boon withoub
the Price, or whether bho Price must ot be taken to be an inherent elment
of the Boon™.? . :

With the excsption of the reletively short period bebween 1810 and 1867
during which Great Dritain corclnded a snmber of commercisl treaties based
on he conditional type of the m.{.n. clawse,” this country hes been thestead-
Isat champion of unconditional m.fn. trestment® In 1923, it had the
satisfaction of witnessing the comversien to this principle of the Unibed
States of America® who, until then, had with equal determination taksn her
stand on the basia of the conditional elauge.’®

1 Tyeaty wish Denmarle of L1 Jely, 1670, Ard. 20 (Hertlel, T, p. 201); Tr2oty with Spain of

-28 November, Y713, -Ark, 11 (i, IL, p. 203); Theoty with Povbngal of 19 Hebouary, 1610,

Arts, 7 and 25 (ibid, pp, 36 and 57); Treaty with Mexiso of 26 Deasmber, 1828, Act. 1L {vdid,,
I, p, 252); Teanty snvh Urngoay of 26 Aug., 1942, Art. 10 (ibid,, VI, p. 932); Txeaty bovween
Fgypt and Palestine of § June, 1028 (Lo, V., 7.5, vol. 80 (1923), p. 270\,

* Treasy with Alhanis of 10 June, 1926 (L.o.N. T.8,, val. 43 {1928), p. 82.)

3 Treaty with Turkoy of 1 derah, 1830, Act. T isid., 7ol. 108 11930}, p. £12,)

s Trealy with Francs of 30 Moy, 1814, Art. 12 (Harlslet, 1, p, 268); British Ozder in Counceit
(Pruesian Trade with Britieh Colonies) ot 3 May, 1826 (ikd., H‘E P, 360}; Tresty with Dldenburg
of 4 April, 1844, Avr, G (ibid., VI, pp. 535-8),

3 ¢4, tho Exchange of Natea hetween Franes anl Great Britain moditying the Angle-Franch
Convention ralative to Tumis of 18 2opl., 1897, 8 snd 23 Uarch, 1919 (Fermanent Court of
Taternationsl Justics, Sexies € 2, p. 39100, at y 100} and H, Tsay, “Mesatheginahigengs-ond
GReigkﬂem:\ngnjaHawdu §mt snlernalionalan RaM’s Zeilichrifs Jar Vilkesrocks, 12 (1023),

. 789 d i
e t Sir Aroold MeNeir, TA¢ Law of Treasies, Oxtord, 1038, p. 357,

. !Tyeaties with Portugal of 10 Feb., 1810, Art. 2 {Hertslst, 11, p. 29), snd of 3 Tuly, 1843,
‘de, 4 (ikd., VI, pp. 801-8); Trenty with the Twa Siailisa of 29 Apyil, 1846, Axb. o {ibid, VIX,
gg. §734); Treaty with Eonader o J May 1851, Arh. £ {ibid, 1X, p. 243); Treaty with she -

ndwich Tslanda of 10 July, 165X, Are. 3 (i5¢d., p. 386), -

£ 05 Commersial Wa. 3 {1907} [04. 39057 and Poreign Office, Handbsok of Qommercial
Frantécs with Foreign Powers, Yondon, 1831 . . .

' Ci, the Exchange of Leiters hetwean Sacretsry Hughes and President Hording aad tha
Tastrootions of Seoretary Hughas to dmedican diplometio officers of L8 Angust, 1923 (Hack-
worth, Li., vol. V, pp. 371 ot aeg.). Ses alan J. D. Larkin, The President’s Control of the Taviff,
Combridgo (Bless.) §936, pp. 64 et 2eq.

1 Ci, §. B. Crandal, Treasiza, Waebingban, 1918, pp. 404 «f seg,, Ch. Ch. Hyde, Talerantional
Law, Boston, 1922, val. IT, py. 73 f tag,, and B. H, Wiliamn, Economiz Foreigy Policy of O=
Usited Sigtes, New Tork, 1028, Tho okief Enropesa aupportcrs of ths condillousl interpretation
weare I von Martena, Vdlkerrscht, Reclin, 1883, vol, 11, p. 325, bud J. Weatlake, Jsterrofional
Law, Cambridge, 1904, Part I, p. 233. On the exesplional position zranted o Swilzeslend, see


http://www.cvisiontech.com/pdf_compressor_31.html

.
[

g BRITISH YEAR BOOK OF INTERNATIONAL LAW

‘m'é‘ﬁe ognafi disadvantage of the cenditional clanse is that it deprives the
" stondard of its automatic operation snd reduces the right of the
— clary to that of a party to a pactum de conirahando. Furthermors, the
onditional clause opens the door to easy circumventions of the obligations
wndertaken by the promisor and it causes difficulties in achieving agresment
39 to whet constibubes an equivalent concession. Finally, the uncertainty
- J:!;ld somplicadion thus imtroduced into international treaty relatiors mo
mhg;rsze?e any purpose onte Yhe promisor grants uneonditionnlly to any
iy ats privileges previonsly granted conditimally to other States; for
hen the Teneficiaties under conditional clauses, too, may claim grami,hons
$amcxpamp in the gratuitovsly bestowsd favour, If the promisor wishes
j: ?;'3;36 tanxg ;]es:lh,‘ his handsdagmtied onee and [or all and he is prevented
' ‘ N ol
15%9 i m{;{; Igv;;%——an elf banefiting from—the uneonditional
. Boearingin mind the drawbacks resulting from the conditional imterprota-
‘il::dif:;“ﬂ;: mfn. trestment, Earl Geanville expressed the view thag:m:;:e
favaurec?- tg'pe of m.Lu. tresbment constituted “an infraction of the most-
o hun: on clause as hitherto interpreted in the law of nations™ ' While
e ol may ovarstate the Po&hmn, there is much to he said for the view
ab & type of m fa. §1ause which, to & large uxtent, deprives it of its auto-
?at‘xc operation and, instead of eliminating discrimination, is actually eon-
ﬂ;xlcﬂn? bo b, cannot claim to be congidered as a m.{.n. clause proper. From
o i gf&mﬂ tli; follow that, in principls, m.f.n. elauges ought to he interpreted
}!Eaj:::ty ‘smé?) ga}n'ilh;:is ]tg: %gztti';? by ll;ha Marquess of Selisbury: “Her
. went ho) se clauses have the neani
*{\?hebhelrigmﬁ word? be inserted or not’”.? Bub thiarule of inter;axgi);:ta;::ﬁ%
’weiu' qualified by the exosption that it cannot be applied against a country
oh, 25 & matter of commor kmowledge, has adopted. the conditional type
88 & principle of national treasy policy. &

I, Legal Source and Structure of the Mow-Favowred-Nation
Standard

_ 4 host cf problems arise when the mf, i j
tical serutiny, Howvver, bhe discvmsiorshiur:;s:tg:mfds}ﬁﬁ ﬁmeﬁgg
;isues! the saurce of tha standard, some aspects of its legel structure, and
o question of ¢he identification of the benefisiary of m.En. tneabmen‘t..
da(c‘b) ;S’(])u'm of the 3.F N, Standard. Tt is probably futile to ettempt to
rive cleims §o m.{.n. treatment from the principle of freedom of commaree.

[Xate continurd from pravious page.]

Crandall, Lo, p. 382; ou khe Pranch origin i 7 .
o 2; nck ol Lbo conditionst typa of the m.l.
%ﬁﬁ“ﬁ%’saﬁm Amsrﬂinnlu Originsts tho Conliticnsl M.In, ngnss?“.e]?un:;! [:; ﬂm&:ﬁ:
oty jnm;gpii g:::; ;:I; h%? Tgu?;::} fox e populari',y' of the oonditionsl int -
sm‘ulhshj‘ﬁf%“- vol. B4, 5 é’], » 8. Celbecieon, Commucial Traaties, Enaywulcpaagz-: of

spatch of 12 Febraary 1985 ta the Fritish Miai t i
1 b e s hritis| nisler in Washinghton, Paxt. Papers,
gty o £ (Mo 5 1.
Note ol 2T Jul 8 1 i
sss ey o 1M)-u ly 1885 to the Ven:sueltn Minister in Londes {77 Br. :md For. 8t. Pepers
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In the first place, thoagh widely recognized in treaties by whioh Stabes grant
to aneh other reciprocil fresdor of commerce,® it cannob bo admitted thab
that prinoipla has a8 yab devaloped into & rule of customary international
law.? Tven if it were held that frecdom of commerce wew & generally
acoopted principle of law, all the principal standerds of inbsrzationsl econ-
omie law? are compatibe with it. It would, therefors, be impossible bo deter-
mine the nature and acape of any one of bhese standards by reference to the
all-embracing notion of [reedom of commerce. Thia necesantily leads to the
conclusion bhat treaties, bilatersl or multilateral 3 must be tie loundakion
of min. tregtment. Is s trus that there ars cases in which States have
granted m.fn, treatment by aartonomous actipn. Yet this means either that
there exists a taeit agreement between the Stabes concerned, or thab the
beneficiary cannot of right claim such treabment.

The stipulation of m.In. breatment is wsually compressed info the so-called
m.fn. elauss or clauses of a tresty. Yot nov infrequently the whole of the
treaty is concerned with the grant of m.f.n. treatment.® 1t is well bo keep in

- puind the warzing voiced by Judgs Anrziloti?, and more recently by Sir Amald

3cNair, that ''speaking strictly, there is no auch bhing as 2he most-favoured-
nation clanse: every treaty requires independent examination”.” While this
rule certainly applies so questions related to the scops of, and excepiions
from, concrebe m.fa. clanses, ib cemmot—and is 1ot meant o—give any
guidance in cases in Waich, in & rether summary feshion, Statos grant each
Sther m.{n. srestment.? Legal isues betwesn the parfies may bhen have to

108, Yho Tresty with, France of 23 April, 1608, {J. Dnmont, Corps uaivers! de dyoit den gans
Amstordam and The Hague 1726-31 {saleoguenily Dumont), vel V, Part 11, p. 632: Treaty
with the Unita¢ Provinces of 1608, Art, § (RByme,, vol. XVI, p. 676); Treaty with ¥rance of
31d Now., 16585 (Demont, 7ol VT, Part 1T, p. 121); Treaty wi&g’-Spn.in of 23 Mar, 1867, Axs &
(Hetatot, 11, p. 141} Treasy with Spain of 28 Now, 1713, Art. 2 ($Md,, p, 205); Treaty wikh
tho United Stafes of Amerias of 3 July, 1815, Art. 1 (5id, p. 387). Similar olsuses moy be
tound, Y60, in most of the mare rucont oommerdin} Gesbios connladed by the United Kingdom.
See Le, in nate 8, poge 101,

2 Tovon the mtnralists did not maintain more than theb fresdom af frado was an {mperfzet,
.vight o1, 85 in the cass of Gentili, Grobiug and Zonche, they iot cedad the coneeption rather
aariowly or asashject to sll importan sxveptions. ©L Victovia, De fadis Novily Insentis {1332},
Seotion TIL, tithes 17 (J. B, Soctt, The Spenisk Or$1in of Infsmotional faw, Oxtord, 1924, po.
YXXVI-XXXVIIY Grotius, Hare Likirym (1608, Now Yorl, 1916, pp. 7 and §£ Gendili, Le
Tesa Belli Libei Tres (1812), Bic. 1, Cb. SIX, Oxlford, 1033, pp. 80-80; Gouchs, Az Bagosition of
Fecial Lateand Progedure (1650), Part LT, Section V, 9, Washingten, 1911, pp. 108-10; Fufendord,
Klemeriorem Jarisprudeutice Universaha Litzi Duo {1672), Bk. I, 3, Oxfoxd, 1931, pp. 12-13;
Vattel, Le Droil des Oers (1158}, Bk, I, Ch. I, vamgraphs 33 antd 26, Washingbon, 1916, pp.
121-2; Wolfl, Jus Gentium Mefhodo Scientifics Pecrdctntum (17841, Ch, 1T, pax. 188, Oxfoxd,
1934, p. 93, Se: also Q. Wright, ''Indermational Lo and Commercia] Relofons®, Proceedings
of tha Amerizax Speiety of Intexanbional Low, Wathingtor 1941, 2. 37,

i S20 nbove, p. 96,

* Though, as 5 enls, m.Ln. trenément is the sabjeds af bilatersl brenties, thisis nob exolpsively
20, Ses the Proseool hetweon Great Britaln, Spais and Germony rogariing the Suls Archipelago
of 11 Blarak, I87T, Art. 3 (Hertslst, vol XY, p. 515); the ConvenSion hebwesn Greal Britain,
Austria Hungory, Belgium, &o., of 3 July, 1880, Aet. 17 (71 Br. and For. St Papess (1879-80),
p. 544); b3 Convention and Statabe on the Internationnl Bigine of Maritine Porty ot 8 Dea.
623, Ars. 2 (Lo.W., T.8., vol. 58 (1986), p. 301); ex the Ouchy Convenlion betweon Belginm
and The Netherlunda {opea bo all States) of July 13, 1932, Ark, §: “The High Contracting
Parties onlectaks to apply to their meiprocal aschanges the unvgnditiosal and unlimited
rhgime of $ho nost-faveurei-mation” (4.0, Hudsos, Imterantiozal Leyielation, vol, V1. y. 9BL

s ¢f, tha Treaty with Hyypt of 3 Yaroh 1894 (Hertsled, sol XVIL, p. $37) ox tae Teealy
with Brazil of 10 Augwsb, 1036 (L.o.N¥.,, 7.4, 172 (1938), p. 274},

¥ Qorao 4% dwitle snternmionole (Wrench tranal, 1929), p. 438 ? L6, P. 385, vote 1.

5 3f, the Trenties bebweon New Zostand pud Sweden of 24 May 1935 (Z.0.¥., r.8., 139
{1035), p- 144) ar betwsen the Urion of Sauth Atrica sad Ygypt of B dlay, 1934 (ikid. vol. 198

* {1938), p. 298).
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be olved by reference to the m.En, standard as such. Though bhere is no
_z_auch fhing & the m.{.n. elause, it is equally necessary 10 emphasize that thers
is guch & thing as the m.f.n. sfandard. As bas happened in the case of the
minimum standards of international law, the n.fn. standard owes ite
clarification to immumerable mmdividual breatice by which it has been
developed. The application of the mf.n. standard in inter-State relations
depends on agreament 0 this effect, Fot the mi.xn, standard snd its four
inherent elements! are clear and definite enough to permit the determination
of controvemsies between parties to such agreements.

(b? Legal Structure of the M.F.N. Standzrd. The object of any atbempt
to give l'egfvrl expression. to the m.i.n. standard ia 2o enable the beneficiary
automaticaly 6o acquire the righte, presant and future, granted by the
promisor to any bh.mi State. The device by whick this end ean be achisvad
most conyemently is to consider the relevant stipuations of troatiag bebween
the promiscr and bhird States ag antomatically becoming part of the treat;”
betweon the [promisor and the beneficiary. As in other spheres of municipal
and international law,? so here the resort 60 legal fiotions has enabled drafbs-
men o populatize & new legel principle.’ Again, in aceordance wisth the
general trend in the growth of legal systems, once the new principle hed
been widaly accepted, the fietion could be discardsd and the new standard
openly prodaimed.

As stated in the British-Japsmese Convenlion of ¥4 Ootobor 1854, the
erlegl% g;*’ante.d by the promisor to third Stabes acorae 6o ths beneficiacy

as of right”.* Unlsss rencunced by him,* the beneficiary continues to enjoy
these privzleges‘a.s long a8 the treaty hetween the promisor and the third
State continues in operation, oras long as the promizor actually gyants thess
rsg‘hte to the third State.® It v of no consequence on what ground the third
Bea abave, p, 94, .
" 2 Faoy ather instanaes of the use of Holions ay agonalen of bh
law, of. the predent wriber's ““Diplornatio rmmumghey". .;I:risne g::‘:vﬂggg::bél(i&tﬂiﬂg? lﬁl:‘
nmi Intersationad Low and Totehierian Zowlemess, Loodon 1943, p. 99, '
’_lthua. 8.9, it iz provided in Arb, 3§ of the Troaty with Spain of 13 May, 1687, tkal "the
Epnp & and a#usjects of either of the asid kinge shall havo and anfoy in the I;Dds. 48AE, POTIA
n?{:’ oads, aud ln all other places whotever, off the aams privilegas, Anouritics, ihectics
ruub munitics, whether they sonvern Ql\eirbglersnnn of brads, which have beon alresdy ranted,
(:r gmaﬂ:zr 8Esll ba granted, by eishar of the anid kings, sithar lo the most Christian king or
a the Blates Beneral of tha Unibd Provintes or 8o the Huneelowns, or to any other kingdom
or state whabzoavar, by theix treaties nc royal cedulas with all the benefiolsl snd favourable
u::nl:;unud clouaes ocantained in snob gronte, in ns empls meanner and form, sud to ae fnil
::;a%y" ?Dim a‘aorxl %;I'm?a:t wiv_m g;ﬂicglnly Lt;an;uribed and lnsarted in this praseat
g (.Dumﬂ,' qu. f’m T I; Efl!-)).)‘ t of, the Treaty with Savoy of 18 Sept, .1669,

:ézl.li (%:tal;l val. Ix,ﬁ. 0850).

CL_the British Noto of 93 May, 1882, renounoing th righta of Grea& Bri
Tﬁﬁnw_baywm Portegal and Tmnz:;ual oi' 1 Do, 18'?5 (ig;ld".,‘ voLOXV,“e;p. gg‘éfsh;.md“ the

Principies whioh beoome a4 a later stsgs commonky accapterd and ars takon for pranted
srs usually fully eot oub in the eastier treaklzs, Thyus it is stipuisted in Arlicls 18 of the Tresty
gihh Denmark of 18 Pub. 1360-1 thok “the people and subjecle of the King of Bogland shall

ave, poames snd enjoy all aad singalse tha things conlainul and granted in this erhiole
without any molestation and interruptien, so loog and during sl the time thaé the cubioah;
or ony of e paouls of the United Provinces of the Netherlands have, possess, sud exjoy, or
ought, or might bave, posess, or enjoy the soms, or the liks, by any trooly, covenant. pgres-
mené, or permission, Whateosver made or ¢o bo made™ (Bid, vol.1, pp. 183-4). The position
ﬁwever, is different in the case af trxsly-making by referense. Then the snjoyment of the
)én:::é;s:;tgi ::3.-‘:}. t‘.’yﬂ?jl;;:ry :bmlinwo_ hmapfict'-’ihw :hfi:ha enbseqnant onncellation cr obao-
60 -] Ligenitil o Ky ¥

Officern of the Crown of 26 Oumbery;s'n (M;;}ﬂfr, ;’ac. c.v'f.l, b;:b}.oﬁg).em Beport By the Law
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State's favour iz based, be it “law or treaty, convention or agreement’™ or
marely a privilego bestowsd de facto on the third Sbase. As, however, foreign
countries normally form the tertium comparationis, the pasitive formulation
of m.fn. olanses prevents, ag & rule, the beneficiary Irom caiming m.tn.
treatment with respeet to State coutracts between the promisor and foreign
companies or with international trusts and cartels.® ' :

In the formulation of the m.En, standard, British State practice makes
eqnal use of positive and negative m.fn. clanses. With the growth of
intensive contacts and in perinds of expanding internationel ce-oporation,
the emphasis Hea mor> en “whabscover privileges, advantages, favours, or
smamunities have been or may hereafter te accorded” to othor States? than
on the negative formulation of the m.fn standard. Yeb even when condi-
tions do not encourage the generalization of favours, the m.f.n, principle
can still uifl its constant minimum function and assure the sbsence of dia-
erimination ageinst the beneficiary. In this form, the standard guarantess
1o the beneficiary as & minimum the stats of the least digfavoured country.
Thus, in their Tomporary Commercial Agresment of 1936, Brezil and the
TUnited Kingdom promised each other that the goods produced and manu-
factured in either country “shall not be subject on importation, or sab-
sequently, to other or higher customs duties or charges, to other prohibitions
or restrittions, bo okher or mora onerows customs formalities or licensing
requiroments then those to which like goods, the produce or manufacture
of any other foreign country, are subject”'

(6) The Beneficisry of the M.F.N. Standuwrd. According bo the clear text
of a great mumber of ireaties concluded by this country and providing for
min. troatmont, there is no doubt as t> the intention of the conbracting
parties in this respect. Thus it is stipulated in Article 1 of the Commercial
Treaty hetween Franco aud the United Kingdom of 28 February 1852 thai
bcth countries “guarsntes to each other most-favoured-nation {reatmeont.”*
¥, in view of the British practice of making provision in commercial £roaties
fo- the proteotion of the person and property of individuaals,® there are equally
frequent clausos whick apeak of the rights of individuals to m.£n. treatment.’
Novertheleaa it would not be advisable to draw from this fact hesty con-
clusions regerding the intermational pemonality of individuals, Many of
these treabies refer exactly in the samne manner to goods which are ta receive
traatment nobt less favourable tham that granted to goeds of any other

! Treaty with Guatemala of 6 June, 1085, Axd. 10 (Lo.N., 7.9, vol. 132 {1832), p. 20).

3 C1, \he Report by the Queer’s Advoesis of 6 Muy, 1853 (MeNair, loc. eit., pp 303-4); ¢he
Eachaoge of Notea with Gaatervals of 22 Februscy, 1928 (La.¥., T.8., vol. 07 {1829), pp.

' 237-9Y; the Agreement helwase Grecce and Spoin of 11 July, 1032 li4d., val. 14B (1034}, p. 368),
L_:‘.,{;., 1587, V. 10, p. 8, snd Qu. Wrigat, “The Hosl.-Favored-Notion Clanss”, 4.J.1.L, 21
{1927), p. 761,

3 l)nahy with Spain of § Jan,, 1888, Art. & (Heotsie, vol XVIL p. 1019
s Lo, T.8., vol 172 {(1030), pp. 276-17.
" % Hartalel, vol. XV, pp. 1345, feo slao Arb, 2 84, p. 136), or the Treaty with Persin of
2'May, 1861, Axt, 9 (ibid.,, sol. X, p. 848, and loc &it, in nole 8, p.101 abown).
;Bﬂi: William Makkin, “Taterpational Law in Fractice’, Laty Quarterly Review, 48 (1933),
p- 489, .
? Seo, 64., bthe Trsaty with Spsin of 3 Der., 1715 (Herislet, IT, 3. 223) nad Lo cif, in note &,

page 101,
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foreign eorniry® and to the treatment on such & faoting of ships? or ajreeaft.?
Brilish treaty practice does nob make any recognizable distinction between
individuals and other cbjects of international luw; it certainly dees nob offer
any evidescs for kleir imlernational subjectivity, The most that may be
inferrad from some of these clauses is that it has been the intention oi the
contracling parties automatieally to transiorm their mutual obligations
towards tke subjects of the other partyinto rules of municipsl law and thus
to endow their nationals with rights mutually enforceable in each other’s
countries. In the abaence of obstacles presented by English law in cases in
which it ay require additions to, or alterakions of, the existing law Eor the
enforcement of a partieular trascy,® such a construction of m.i.n. elauses in
favour of individusl may draiw support from the Advisory Opinion of the
Permanent Court of International Justice on ths Jurisdiction of the Courls
of Danzig (1928).7

IV. Scope of the Most-Favovsed-Nation Standard

The scope of m.ia. treatment varies considerably in accordance with the
nalionsl nveds and policies of the Séates applying it. Though the principle
of reciprocity mffords a certain amount of protestion to smaller States,® they
may chellénge the lmitations imposed on the m.Ln. standecd by the greater
Powers only af the risk of being excluded from the benefits of the standard
in extonsive aress of the woud, Thus, in spite of the treaty baais of the
m.fn. standard, the m{n. policies of world and greater Powers show clearly

distinctive features. Tt is proposed bo sketeh the peculiarities in this respect .

of British m.n. policy and to examine the personal, territorial, lemporal

and functional aspects of the scope of the m.Lao. standard, ss applied in.

British State prastize.”

* 8re, £.4., the Trenly between Byagil and Tudia of 2L Fuly, 1033, Aek. 1 (a), fL.oN,, T.5.,
130 (1832), p. 84). A cnrions formulstion of the Yights o ‘anotler cabegory of pobontial
candidates for insernationsl persepality may be found jn Part I {3) of the Protocol forming
part of the Azreament habween Ratonia and tho United Kingdom of 11 July, 1934 {Lo.N, 7.5,
vob. 152 (1934}, pp. 139-40: "The gale in Estonin ol hexzings, salted or vuced in the United
Kingdom and exporied tharefrom, ehall , | , take place onder sonditions of free pud fair
gompetition with other herrings whethes oanght by Hatanian vestels ar mited or onted in
Eatonis, or imrported salied and oared from other sources, end such obhec herrings sheil not
bte placed in any more hvoorable position by subsidien in any other manner than hexrings
aalted or cersd in the Taited Kingdorn and sxported thersftam'™,

* See, 2.0, tha Treatis with Jupan of 14 Ocl, 1864, Arh 6 (Hartalef, vol. I X, p. D78} and
with 8iam of 23 Nov., 1337, Arh. 13 12) (L.o.5., 7.8., 158 (1938, p. 244).

3 Sae, +.g., the Treaty with the Uniled States ot Amerioa of 23 March, 1935, Art. 4 (F) (6.,
vol. 162 (1935), p. 42).

! Ses Molair, L, cif, pp. 13 of ser.

3 Series B 13, pp. 17-18. Such an inlerprotation, howeves, has eertainly act recommended
itaalt to eithar the Courts of Fronce or of the United Stater in thair intarpeetation of m.in,
obligations. See CAsnowerd v, Ienia (1926) {Clunet, 1927, p. 420) or George K. Warren v. United
States {1838) 94 F. (2d) 397, in which the Comxt refers with npproval o . Faylor v, Morion
(1855), 3 Cartia 454: *“Th> tcath is thal this clauss in the tresty is merely s contraot, addressing
ibzell to bhs legislstive power. . . . The contrmot in to legivlate in conformiby with «_wule
therein given. This recsssurily addeesses itself, exclnaively, co the lagislative power. It is
a rule of their aokion, and nat of the ackion of cenrty of justics”, - -

8 G, the pronent writsr's ""The Thres Typen of Law”, Bihica, vol. 63 (1043), pp. 30 of s1g.,
and "Internstional Law and Soolety”, Virnwia uarterly Raviels, vol. 20 (1944}, pp. 677 &f seq.

On the mackics of the United States of Amarioa, eesloc. sii. jn nots 10, p. 101; ox ths preotice
of the U.B,5R. vee {sc. cit. in nete 1, p. 88: on the yractise of Germany, mes the ltarature
quoted in Held, loc. cit.in note 3, p. §7; and ¢n tha pracice of Frauca, ses 3. Basdovant,

“Qisuse de lo Nabion In ylus Fuvorisée”, i A, do Lopradelle et J. B. Niboyed, Hépericirs dx

Drait Intornafional, Paris, 1029, vo). 111, pp, 483 o #eq,
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i) Personal Seope. With regard to individuals, there has been a tendency
to extend the oyperation of the m£.n, standard not only VI:o “all the subjects
of Hiz Majesty”*, but also to “sll persons under His Majesty’s protection”,
ineluding foreigmers “ordinarily resident’ in the pacts of the B_x-msh Empire.
to which the treaty applies, Brtish companies nre defined as including “all
limited lLinbility and cther companies, partnerships and assceiations [crmed
for the purpose of commsres, finance, industry, transpoxt or any other
business’. ‘They mus be either constitubed in accordance with f;he laws in
foree in the United Kingdom or in those other parts of the British Empire
to which the trealy applies or ordinarily there carry on h'heir busingas.!
Acoordingly, the Unised Kingdom has rafused to comply wish requests to

_ “agree to any stipulations which would have bhe eflect of placing Her

lajesty’s subjects of any particular religious belief in 3 less advantageous
pesition than others of Her Majesty’s subjeets in regard bo their trealment
in foreign eountries”? or to consent to aay obher kind ol discrimination
betwasn British subjects. The nationaliby of British vessels is either Jofb to
be determined in accordance with British munieipal law, ar ib is expressly
provided that vhey must be registered in a port within the British Common-
wealth of Nations.> In the cate of aireralt, the registration principle apphies.*
Goods, from whataver place amiving, are comsidered to be Bribish if they
are the growth, prodice or manufacture of the United Kingdom or of any
other part of the British Empire covered by vhe treaty.?

(@) Territorinl Scope. In sciordsnce with a practice of long standing.®
ecmmorcial treaties concluded by the United Kingdom do mot automaltically
pxtend bo any other parts of the British Empire. Usually, the United
Kingdom reserves the zight tp extend on motice and on & basis of
resiprociby such treabies to any of Hiz Majesty’s colonies, overseas terri-
tcries, protectorabes or mandates in reapect: of which the mandate is exercised
by the Government in the Uni'ed Kingdom. Equally, the United Kingdom
réqrves to ibself as a rule the tight of accession to the treaty by notifization

1 Por rzesnd instances see the Tresby of the United Kingdom ond Tndia with Yemen of
1. Feb., 1834, Atk 3 (Lo, T.8., 761 157 (1335), p. 65), and sha Treaties of the United King-
demn with Beazil o 27 March, 1933, Art 126 4bid., vol 160 {1936), p. 316), ond with Slam of
23 Nov., 1937, Protecol {L.0. X, T.§., vol. 186 {193B), p. 352). For an exceptional formualation
of bho eriterion of the nationality of British companies, see the Treaty with Poland of 23 Nov.,
1528, Art. 7 (¥bid., vol, 28 (1D24), p. 436k “'Associstions and cumpanies established jor the
dsvelopment of the petrideum indushy and regarded by the two conbaacting pattis us of
Reitish nstionslity shall enjoy in Poland all the 15ights and peivileges whinh may b accorded
4o such sarouiations snd companies ol any third Power™. . .

* Nots of the Eail of Terby of 83 Nov., 1876 to Prince Chiks (Rumenia) {Facl. Pay. 1877,
IXXXIX. 5 (C. 1796} No. 80, p. 4G) Of. nlao the Treoty with Moreoco of § Des., 1853, Acla.
13 and 16 {Herlalel, vol. X, p. 908} ee, by woy of coptrask, the Treaby bebween the Union
of Sonth Afries and Germony of X Saypl., 1026, Ack, 25 (L.0.X¥., 7.5., vol. 85 (1939), p. 302)

3Gt the Treaties with Yugoslevia of 12 May, 1927, Ack, 52 (i8id., vel. 81 (1028), p. 179),
with Yemsn (Ioc. cil. in nota | above, p. 65}, and wish Siam {thid., p. 368). CL, howerar, the
Treatly with the U1.S.8.R. of 18 Feb. 19584, Art. 6 (ibid., vol. 1£9 (1034), p. 434}

$ (1. the Treaty with the US.A. of 48 blarek, 1838, Avt. B, peragraph 2 (ibid., vol. 143(1935),
p. 48). Jea also the Tresty with Gresca of 30 May, 1330, Aw. L (KV), (sbid, vol 202 (1940),

10} .

P ‘Szee the Treaby with the Tnited States of Americs of 17 Nov,, 1983, A, 2 (¢bid,, vol. 200
(1940-1), p. 296). On the question of the “'nagnratization™ of gooda and of Yimportant txams-
termation™ of such goods in ancther sountry, of. L.o, V., 1933, II, B.1, pp. 18-18.

< 8ee the Ioatruction by Lord Salisbury ko the Prikish Minister al Brussels of 28 Joly, 1837
(Pa1). Pap, 1877, LXX XY (C. 8444, No, 2, p 1), p. 83) and, e.2., the Tresty with Rumania
ol 31 Oct., 165, Arh. 17 {Commercial No, 3 {1807), p. 45).

H
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on behall of any Member of tho British Commonwealth of Nations, whose
Government may desire that such accession shoald be effected, incduding
dependencies and msandates of such Dominians. In addition, it is generally
stipulated in their favour that as long as such territorias grané de [facto
m.In. treatment to bthe cther contracting party they are to enjoy zorres-
ponding breatment.?

(c) Scope ratione temporis. The controversy in the literaturs on the scope
of m.£.n. treatment in this respect is not of much practical significance with
regard to British breaties. From an zarly date onwards, ib is oxpressly
provided in the treaties comcluded by this counbry that min. trestment
does not merely extend to favours already granted to third States hy the
other conbmebing pacty bat ako to those thet “shall be horsafter granted
to any other prines or poopla”.’ This formulation oqually sorves the
purpase of clariying that it is the grans of $he privilege to a third State and
not vhe actael clsim of the privilege by the third State under its treaty with
the prontiser which brings the standard into operstion.?

(d) Functional Seope. Thoungh it would be temypting to elaborate in dotail |

vhe Iunctional scope of the m.n. standard as applied in Brilish State
practics, limitations of apace permit merely to give the barest indication of
its field. Compared with the clanses ol earlior treatiss, the scope of m.f.n.
sreatment is more concretely defined in modern treaties. In matters affecting
import and expork trade, the rsign of the standard is undisputed. Tt shares
ita popularity with the standard of national trestment® in matters related
to navigation, fisheries, land and air transport, and regarding the personal
and propristery rights of foreigners. Tt is alao widely applied in order to
define the atabtus of consular officers. Ocoasionzlly even the slatus of
diplomats, missionaries, and men-of-war is settled on this footing. Some of
the older tzeaties provide clausss of real rarity value: the payment of slave-
charges of liberated British sabjects and the punshment of British subjecls
on a m.in, basis.® TFor practical purposes it is essential to bear in mind the
exach scops of eash particular m £n. clause; for m.fn. treatment can only
be claimed with respact to favours ejusdem generis granted by the pinmisor
o third Stafes.®

1 Cf, tha Traatics with Siam, Arta 22-F {loc. cit, in not2 | ahove, p. I07), pp. 343-50) and
with Muscut 3 5 Feb., 1939, Arts, 1, 19 snd 20 {vbid., wol. 196 (1939), pp. 304-5 and 310],

2 Tready with Portugsl of 29 Jon, 1642, dre. 15 (Hertalet, 1T, pp. 6-7). For a recend :psbance,
ses Ark. 2 of the Trenby with tho Unibed States of Ameries (be. cit, ahave ia note 4, p. 107),

4 1. the Report by the King’s Advooate of 12 Sepb., 1834 MoNeir, loc. cit,, pp. 3012,

¥ See below nnder VIIL, pp. 118 of 5o,
rl.‘acf., a.9., tho Treaty vnSl Algiers of 10 April, 1682, Arta. 12 and 16 (Herdslet 1, PP-
51-3).

¢ For an mtaresting spplication of this principle, see $he decision of ths Umpirs of the

British- Venewelan Mixed Claims Commiseion in $he osae of the Aros Mines undar she Frosocot
of 13 Yeb.,, 1908, Xt wos hald that the relovant m.fn. claws an which Great Brilain rellad
snd which extonded io the sdministvation of jusiice only appled Lo rights befors nationsl
cauarle, but a0b, as Great Britain bad maintainad, to the jroceodings of the inkarmatioasl
Mixed Commissinn (Ralston, Yenezusian drhifratiors of 1003, Washington, 1004, pp. 344 Aseq.).
The gnention Whether zolled and hammeared iron ave to ba ormidered 3s “Like arkickes™ forms
tha subjest of s prolonged correspoudsnce bstween Great Fritain and the United Sistas pf
Amerioa in tae yeaxn betwoen 1916 and 1821, CL especially M, Stmiéford Canning’s Note of
26 Nov., 1921, to the United States Secretary of State, the Eon. J. Q, Adams (9 Br, snd For.
£b. Pap, (1831-2), pp. 641 <& @g., ot pp. 848-9), Oa the conwoversy hetween France and the
Tuited Xinglom regarding $he latiers right to claim tho benefita of Atl. 13 of the Franco-
Italian Consular Convantion of 28 Sapk, 1384 {21 dartons V. R, %nd series, p. 363), sos the
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V. Exceptions .

T Bribish State practice, excoptions to the operation of the m.f.n. standard
arp stipulated in the intereat of prefersntial trontment axd on grounds of
national or internatonsl public pelicy.

(a) Eoeptions in Favour of Prefersniinl Treatment. In an inber-Stats
syabem composed of more than three States, the standaxds of m.fn. and
sreferential treatment are metually exclusive. While ¢he unity bastween
mother country snd colonies eaunot be challenged by avother State,! the
position 9 different if & composite State such as the British Empire and
Uommonwealth consists of 4 number of entities with distinet internationat
personalities of therr own, as in the case of the Dominiens, international
Protentorates or the A-Mandafes.? In nrder o make possible preferential
sremtmens hebween the members of ths family of nalions, the commercial
tranties of vhe United Kingdom—parsicularly since the Impezial Enonomis
Confexenco of Ottiwsa of 1932°—either contain an express cessrvation
allowing for such peforontial treatment, or tho same object i3 achieved by
limiting m.f.n. treatment bo that of any other Joreign counbry and by defining
at the game Hme a foreign conntry in relation to the Umted Kingdom ag
“any country or territory not under the sovereignty, protection, suzersinly
or mandate of His Majesty.”’* Equally. the Uniled Kingdem has frequently
conceded correaponding exceptions to other States in the interast of frontier
traffic, neighbouring States, customs unions, prolectorates and regional
collaboration.® :

[Nole condsaned from presions pegal

Advisory Opinion of she Pormanent Oourt of Inieznationnl Justios nn the Nationality Decyeer
in Tunis and Marecco (1983), B 4, p. 31, CL alas the Note of Rarf Grarvils 1o 0. Challamel
Taconr of 30 May, 1881 (Pormansnl Caurd of frternnbional Justive, C2. p. 531).

1 See the Report by the Law Ofieera of the Crown of 14 Jan,, 1832, NoNair, los, cit, p. 208,
and Lord Tansdowne's Dsspateh to §ir E. donesn of 13 Jan,, 1903 {Parl. Papers 1803, LXXV
(Cd. 1470), Nn. 1, n. 1 1p. A79): "Tha atéitnde of His Bajeaty's Gavesnmans in eogard 4n the
matter bas oever varied. They bave declined sliogeiher to sgree tbnt Great Britaia ahould
bo under sny ohligakion to ttoalb the British Colonies a3 ioreign nonntris',

? {Inder Yhe mandade tvraties and trenlies with the Unitad Stata3 of Amaries, tha Umnited
Kingdom i» ander an obligation to epply io A- snd B-Mandatea the siondacd of equabity of
opportunily. Bee below under VIIL, pp. 118-119.

> Of. Parl Papets, 1831-3, X (Cmd. 4174, pp. 10-11), pp, 710-11.

s (. the Treaties wita the U.R.8.8., aArk T (los, cil. above in nota 3 (p. 101}, p. 464, ond with
the Tnited Slates of Amerioa, Ars. 21, aad Bxchangs of Notes (loc, cib in noba 5 {p. 101) shose,
Tp. 308 and 470). . -

3 Chiel smongst them ave those sovered by thy so.called Auslrisn Eupire, Baltio, Cantral
Amerioan, Jherisn, Scandinavisn and Ottomsn Empire clavsss, See, however, the adverse
Report of the Commiibes on Commerainl Relations with Toreign Countries, which was approved
by the Dbinwa Conferencs, on prelercatisl agreements on a regionsd basis betweon foreign
sountries, loc, cif. In role 3 above, pp. 821-2 (Cmd. 4174, pp. 25-6). X the absencs of
an sxpress raservation, » Stats can demand under the m.f.n. atandard the benefits of excluaive
preferential treaties, bilateral cr multilateral, kebwaen the promisoe and third Stales, such
a6 oustoms nnjoos whioh leave the interastionnl parionalitics of the conrnsting States intaat.
Yab if the convention isan open ons, thers is mich to be said for tha visw that the benefiolery
should not alaim she baneStr of such a convestion withent sharing ¢is hurdens conneosed
with ib, ar at lonst ¥aal i should ofsim tha Iulflment of m.f.n. obligations only in #o far as
it aceords itaeif in fact to the other Slate tho bonsfits whish it clhime, Gf. the Conventinn

- m%pxdiug the Immaniby of State.Owmed Vessels of 10 Apcil, 1926, Arts, Gand 10 (L.o.¥., 7.8,
vol. 178 {

1337), p. 208); the Agreement bebwaen the Uniled Blates of Amerios, ths Ecanomio
Tuion of Belgium and Luxemburg, Oolombis, &o., of 15 July, 1934 (V44 166 (1936), p. 10},
ang %ho Ibl-l?r af Eacretary Hull to President Roosovalt of 10 May, 1035 { Hackwasth, loe. ¢if,,
~vol V, p. 83).

>
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(@) Brcepiions on Grounds of Nabional Public Policy nover import and
oxport restrictions and prohibitions imposed for the profection of public
health, on moral er humanitarisn grounds, or for the protection of atimals

and plants; they may relate to the importation and exportation of silvar and-

gold or to the exsport of natiomal btreasures of artiskio, hiskoric or awch®o-
logienl valus; or they become recessary for reasons of publie security, owing
to a :tate of war ox beeauss of the intemationsl obligations of one of the
contracking parties as a neutral pawer.)

The quession whether all or somsa of these reservations are legitimate evan
if not expressly stipulated ia pert of the wider {ssas of the proper interprota-
tion of commsreial ‘reaties and cammot be answered within the compass of
this paper.! Yot even in the case of the application of such prohisitions
and rsstrictions there is still scopo For the operation of the m.f.n. standard.
The imposition of such proteshive mussures is incompatible with the standard
if it does not extend to other :cuntries in regard to which like grounds for
applying such measures exist, or if such measures constitute irade reatric-
tioms in disguisc,?

(c) Brcepiionz on Grounds of International Public Policy. In the more
reoens commercial treatiea of the United Kingdom thers is a standard clause
to the effect Vhat “this treaty shall not be doemed to confer any right or
to impose any obligation in contravention of any general international
convention to which either of the contracting pariies are or hercafier may
ba parties”. Or, more narrowly, impert and export prohibitions are author-
ized if imaposed by either contracting parsy in pursnance of obligations under
international agreements in force on the day of the signature of the treaty
in question* Snch reservations cover some, if not all, of the issues which
may arise from the obligations of States under a eolleclive agreement which
provides for the application of economic and financial sanctions. During the
Italo-Ethiopian War, the problem arse with regard to the applicaticn of
aanctions under Arkicle 16 of the Covenant of the League of Nations. It
appears that ab least two aspects of the maber require ssparaie dis-
eussion:

In the first instance, in apite of m.fn. obligations towards the agzressor,
members are bound and entitld to apply sanctions against such a State, at
least if the aggressor is a member of the collective gystem or has otherwise
recognized the legitimaoy of sanctions.® This folows from the aggssaor’s
submission to bhe lex societatds. Such eonsent given in advance deprives the

* Cf the Treaties with Foringal of 11 Blay 1938, Art. 8 (Le.V., T.5.. vol. 191 {1938), p.200}

aud with the United Stales of Amerira, Arte. 4 and 18 {loz oif. in nots 4 (p. 107) above, pp.
296 and 204).

3Ses tho Foport giy the Quesu's Advacats of 28 July, 1845 (MeNair, lee. sil., p. 938), she
Rapors by tas Law Oficera of the Crown of 18 Maran, 1387 (idid, p. 241}, the Dissenting Opinions
of Judge Anziloti{ snd Judge Huber in ths Windledor case, Pramanent Court of Intemational
Justios, A 1, pp. 36-7, nnd A, T. XKlets, “Noutrality Laws snd Exzcepttons to Commerdial
Treoties”, Prec. dm, Goc. Int, Law. Washington, 1936, pp. 141-2

3 8eo pp. 112 22 42¢. balow under VI,

b Ol the Trosty wich Auvstria of 22 May, 1094, Aes. 22 (L.oN., T.5., vol 36 (1920), p. 168).
Other Trealles specifically refer to maltilaberal traatiss puch s the Internasiona) Dpivm Con-
veplion of 195 or che Convention on Naicotio Druge of 13 Jily, 1931,

2 Cf. tho pressat writer’s T'he Leagus of Nulions and World Order, London, 1936, py. 106
& seq., and Modern Low Rewiew, 3 (1820), p. 152, . i
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apgrossor of any claim against the sanctionist States, based on the allaged
vioistion of m.fn. treatment, and of any right to retalintin.?

Secondly, if, in accordance with Aricle 16, paragraph 3, of the League
Covenant or undar enrreaponding clauses of other internalional agreements,
sanelionist States grant special concessions to theso amengst them who have
suflered special loazes from the application of sanctions, third States cannot
claim mnder the mfn. standard to be entitled to the asre benefits. In the
case of members o7 tho collective syslem, such a claim would be contrary
to the spirib of their oollechive obligations.? When such a request was
actunlly made by Hungary te the Gavernment of the United Kingdom, it
mat appropriately with » refusal.? In the case of non-mambers, the same
result follows from the general vules applying to the imterpretation of
commernial treatiss which do nob contemplate “economic relations of so
exceptional a nature as those which ave here under consideration”.?

Exceptions of nmny kind hamper tte automatie operation of the m.in,
standard aud are a possible cause of fiiction and dispute. In the abesnce of
expresss stipulakions in the treaties in question, there i no presumption
swhich can be appliad antomatically to all three eategories of excaptions. It
is, howaver, believed that the following presents an accurate summary of
the position:

(1) There is no presumption in favour of exceptions on greunds of pre-
forential treatinent.

{2) Presumptions in favour of exceplions on grounds of national publie
policy can generally be derived from the context in which m.f.n, treetment
haa besn arranged as, for instancs, in *he case of conventions in the spheres
of commerce and communications.

(3) There is a presumption in isvour of the overriding character ol
exceptions on grounds of infernationa. public policy.

L This {3 expreanly provided in Art. 44 of the Agresment concernsy the Repulation of
Production and blsrketing of Sugar of 6 May, 1837 {LI. 0., Inlsrpreramental Commadily
Conirol Agrasmants, Monbrenl, 1043, p. 41).

The speocial diffioully ralsed by Auwstria thetb, nnder At 984 o} the Prans Treaby of 84, Ger-
main, she was aqually bound lo grant izeedom of transit for goods ooming from or going 40
Italy, is merely imaginary. Like ather obligatiors of s commercial aharadsr, shoy ate suspanded
in emergenciea such as war and aggression (see above, aols 2 (p. 110), il incompetills with the
lex spesialis applylng s such cnses. (See the Report of the Legal Sub-Committee of ¢he
Co-ardination Camemitizae of the League of Nations, 0.7., Spec. Snppl. 146, p. 31).

* Ses L.o, N.. Speo. Suppl. 145, p. 28.

* Hangary ssked the United Kingdom 30 aceord to irnports of Hungarian poulbry ¢ha asme
customs concessions ss had Yeen granted to imperts fram Yugoslavin 1s 2 compensstion for
lonses incurred by the operation of sanetions againse Tlaly, The alasn was tejected, a3 the
sonceasions ta Yugaslavia bad been medo “in virtue of & decisiom of ite Leaguo of Natione
of which Hangary was alss 8 mombser and the decisions of which Husgary was nlso obliged
to carry out” (ZTAe Tiewen, § Jan,, 1836, v. 9 (d)).

4 Log, cil, in nple 2 sbove, !p 26. Sea ulse Arts. 5, I1 and 1% ol the Inlernajinmal
Convention {or the Abolition of Import and Export Proxibitione sad Restrictions of 8 Wov.
1927, Handbaak, loe. ex. in note 8 {p. 101} nbovs, pp. 071 and 9734, note 2 (p. 116) ahave, snd,
on the wider [3aues involved, Ch. Rovescan, “Di lo Compatidilits dag Notres Jundiguss Contra-
dictovrea dana ' Ordre Internsitional”, Rev, Gén. Dr. Ind. Public, 39 (1933), pp. 133 & aeg., and
B. Lanterpacht, ""Tha Covenant as the 'Higher Loaw' ", this Feur Bosk, 17 (¥038), pp. 64 ¢t a2
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VI. The Moel-Fasoured-Nadion Standard and the Grawth
) of Collective Planning

As in the spheres of the law of neutrality and of State immunify, the
growth of aollective economy and planming has brought zbout a saift of
emphssis from traditional to apparently novel aspects of baaic international
conceptions, without leading to a ““braakdown” cf international law? The
sams pbhencmenon may be observed in the sphere of international economie
law in general and with regard to the m.f.n. standard in partienlar. In order
toc arrive av a proper assessmont of the impact of that tramsformation of
national ard internationel affairs on the mdin. standard, it shoald be
remembered that the non-commercial spheres in which the standacrd hes
conlimied to be applied as hitherto, have not at all been affected by these
changes.® Fuarthermore, in the interval between the two world wars, these
changes have nob been the only ones that are significant from our psiné of
view. The principle of the Ireo converdibility of currencies in the inber-
national market has not ramained sacrosanct, Neither has it been possible
any longer to take che stability of curreneies for granted. Finally, during
that period, a number of countries had forged their national economiss into
al least potential mechanisms for commercial warfare. .

In the fizld of intermational economio relations, the disintegration and
transformation of world trade hag exercised a fouricld effect on the operation
of the m.fa. standard. This process has affected the automatic operation
of the standard, its functions, ite acope aund its durability.

(¢) Effect on the Automabic Chesacley of the Standard. In the cases of
quantiitative limitations of imports or of » managed surronoy, the chief
problem for forsign merchants consists in receiving a fair allocation of the
available licences, quotas or currency. While the absenco of any inter-
national understanding on matbers of this kind produces sccidental dis-
criminadion or administrative favouritiam, absolute equality may be highly
unfair fo States which, in the past, have been the chief-suppliers of the
country in question, and for which the continuation of such exporks may
be of vital importance. In such cases the principle of equitable treztment
on & basis of non-diserimination makes it possible o take each circumstances
into account and creates a state of proportionate equality betwesn the
importing soumtries on the bagis of the m.fn. standard.t Vet if such pro-

L Eeo W, Erledmenn, T'he Growth of Slats Conbrof over fie Individued and its Bjfes spon ths
Hutles of Interrational Respowetbility, bhin Year Book, 19 (1038), pp. 115 « seq., sod oo, oil.
innota 2, p, 1M ahove, 1943, pp, 42 of 23q,

4 Cf. she Report of the T.B.1 International Trade. Polioy Committee on Infernafions! Trade
Poliey, Londcu, 1044, No. &l (p. 19), Ses, however, Kmpire Eoonomic Union, Fosl-War
Eeanamic Polity, London, 1943, pp. 20 ef 42y, A Malanced review of Lhis Memerandum will be
found in ths lading artiols on *The Nost Favoursd Xation"” i TAs Times of 2D Jan., 1945,

? CE E. Kerovine, “Les Pacics de Non-Agression Econowmigns”, The Nuo Comevmwesith
Quurterly, vol. I (1935), pp. 208 of seq; B. Slaley, World Racnamy in Trazsitios, Yew York
1939, pp. 127 of sey; Esonomin Committes of the Leaguo of Notions, Pke-MoslFavoured
XNofion Clsas, Genevs 1035 (1936, [I, B.9); and L.oN,, Tie Traunsition from Werlo Pesce
Broromy, Geneva, 1043, pp. 19 & seq.

* 8e6 tho Treaties with Poland, Art. 7 (loc. cit. in note 1 {p 107 above) p. 188} with 8iam,
Axt. B {ibid., p. 340), snd with the United States of Amerios, Art, 8 (loc. cil. in nolo ¢ (p. 10T
above} pp, 267-8), and tho Despatches of Searetory Hull 5o Ambassador Dodd {Berlin) of
9 Oct. 1833, and of tae Assisiant Beorstary of Slate [Moose) to the United States' Chawvgd

g;.;;ﬂ;x)h-ea ad interim ¢o Estonia of 9 Sept., 1936 (Heckworth. loo. cft, vol. V. pu. 277 snd
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sedures are adopied, bhere is uo longar room for the automatic operation of
the standard, and internal planning s achieved ab the price of internationel
uncertainty and titesome inter-State negotiations.

() Effest on the Functions of the Standard. Beyond the assurance of
equitable treatment no favour can b hestowed in such circumsbances on a
foreign country othar than the guarantee thas allocations of licences, quotas
and carrency will ke made “‘on conditions not less favourable than allocations
to any other foreign country”) Thus, again, the m.fxn. stundard has been
reduced to the fulfilment of its minimum—and permanent—function,
namely, the prevention of diserirhination. Thia Inuction of the standard
nequires sbill furthor signifieance in the relations between capitalise and
soeinlist Stabes. Ib serves here as the only legal guaraniee of equality of
opportunity in treding with u State monepoly of foreign trade as it is
practised by the U.3.8.R. Only in this way can the objest be achieved that.
“in considering any given transaction, regard shall ba had to financial and
commerecial considerations only’” 2

(c) Effect on the Scope of the SiandaxZ. The scope of the m.fn. standard
as taken for granted in the era of free trade already became gradually
restricted before the First World War by the limitation of produetion and
the division of the world’s markets by means of understandings between a
growing number of interpational cartels, concerns and trosts.? In the
intervel betwesn the two World Wars, this trend becsme mors pronounced,’
and governments fcok a mors astive part in such arrangemonts or aven wenk
to the length of concluding amongsk themselves bilataral harter treaties,
compensation agresmenta and oultilateral commodity control convantiona,®
Thus, by means of private understandings between ocrabines and of 2
vonsiderable incresss in inter-State planning, the scope of travsastions
between individus! firms on the m £.n. basis has been considerably narrowed
in favour of agreed import and export restrictions. .

The aame trend was intensified by the growing interest taken by States
in their home production and markets and the general atmosphere of
economic nationalism pervading the post-1919 period?! Hollowing the
sxample seb by Franre,’ other countres, inelnding the United Kingdom,
began fo gplit up the comprshensive m.fn. clauses of the pre-I1914 era

1 Art. 7 of the Treaty #ith Poland [loc. ik in ncte 1 {p. 107 above) n 136).

t Treaty with tha U.5.8.R. of 18 Feb., 1934, Act, 4 {La. V., .9, vel, 1498 {1034, p, 450).
Sea alao the explanation of ths fonction of the m.fn, sbandacd in commercial relations with
the U.8.9.R. given by the Precident of the Boart of Trade during the disousgion of the Treaty
in the House of Commois and ths new proalems arisiug ont, of trads with the U.S.5.B. which
are not tovered by “the old m.f.0. phrazeology”, {Hans., vol. 288 (13334}, col. 1290) svd the
Treaty with the United States, Act, 8 (isc. ci& in vote & (p, 197 abovs) p. 398).

» Cf. Be Lielzoauu, Corlels, Concesne and Trusts, London, 1932, py. 148 o s2q. and pp. 265
2t seg. Ou bho attitnds inken by this cauntry in the sarly atoges of the devalapmont towards
monopolics, se0 Lord Lansdowne's Tusbrocbivns of 12 Dee., 1001, to tio British Dalegates ot
tha Brossele Scgac Confereuce (Parl Pap. 1992, C IV. {Od. 103, p. 13), No. 24, p. 312).

' Of. R. A. Brady, fusinesr 08 a Systam of Power, New Yorx, 1943, pp. 207 o ¢eg,, and
J. Borkin and Ch A. Walsh, Germany’s Master Plan, London, 1948,

$See I. Z. Lawley, The Growdh of Gallectivs Beonomy, London, 1838, vol. 11, and fec. tit
ia notm 1, p. 112 above, .

¢ CL los. oif, in note 1, p. 111 shove, pp. 266 of sep.

' Seo F. A, Haight, French Imporz Quolas. 4 Wew [rslrament of Commercisl Pslicy, Londen
1635, pp. 2 of ong.
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nd 1o roformulate them in a more individualizel and concrete manner
. Furthermore, the number of the traditional exceptions to the m.f.n,
ft.a.ndax:'c.i has been increased by ab least two newcomers: the anti-bounty
nd anti-dumping exzceptions. From the end of the last sentury onwarda,
ajhe issue was hotly debated whether the graunt of sxpoct hounties by a
Stato constituted an infraction of the m.fa. standard or whether, on ‘the
sopbrary, counbervailing duties?, imposed in order to piff-sel such bounties,
thould be regarded a9 a violation of the m.£.n. prindple. The former pesition
was baken b.y‘].l‘ol'd Salishury and Lord Launsdowns in the controvesy on
she compatibility of Continenfal and, in particular, of Russian, sugar
bounties with the m.Ln. standard. TIn their opinion, any such supp?n't-
granted fo exporters amounted to an artificial distarbance of the balance of
trade which could be legitimately redressed by corresponding anti-bounty
Iuties.” While the axguments by which such export bounties were attacked
n the British notes and pronouncements appear antiquated in an age in
which laissez-[aire eoonomics have ceased to be the fashion of the day, there
can be little doubs that if a State insists on granting export hmmtia;, it is
estopped from alleging the incompatibility of anti-bounty duties with vhe
mf.n. standard. Following, however, the example first set by Belgium, the
commereisl sreaties of the United Kingdom now regularly conbain an express
roservation I‘e_g*a:dmg countervailing dities.* Similadly, in accordance with
the Saiegluardmg of Industries Act, 1921,% the United Kingdom novw regularly
reserves it freedom to apply special anti-duraping duties, Such dumping
may consist in selling belows cost price, more cheayly than in the couniry of
%;::}(;dit:;?;:, or ab lo?erhprieas than those obtaining in the British market

ce, owing to the expioitati i s i
ation of forelem o ug azmies’).xp oitation of foreign labour® ox to the depreci-

t 3 { -
abovi?c;r.uibgﬁé):—rb' 13 of the Tieaty with the United States of Ameviva {{o5. e¥t. in nove 4, p. 107
! Aw distinet from opunbeevailing dutles, there is mn i i
. B , b ch to be wid for the 3 P,
%:t;;s ng;e ~\mtlziczsnpaMf:fe with the wlh. standard. Sce Bi)lev. D’n[gad ?i'x:\f:: ??;5;)?:1511;525
o ‘ha diljlille tates Courti of Cusboxe and Patant Appeals {1.7.2.5, 35 (1041), p- 160) snd,
Fn sho erent fanctions fulfilled by the twp Customs dutis, H. M. Catudal, ““The Moat-
n’;voszzezil};‘aé‘?n Clsus;e and l-llxl; Courta'!, 4.J.2.7%. 85 {1941), p. 45.
rrecponedercs relaling i Sugar Bounties (Pacl Pap. 1898, XCIY (Cd. 8780
fﬁ" %49—51[): the instynations of Lord Salisbuty of 31 May, 189850 the Brilish lgelegalea tl;
dos m!;se% S:ugarr Conlerence {ibid., {Cd. 8935—No, 9, p. 1), p. 283); the nota of Leord Lana-
gg)a m lx;lw.. ‘1303_. to Baron Graevenile (ibid, 1903, LXXXV {Cd. 1401—Na. 6. p. 19),
g;om. :lieg. 'Nsmvul. ;.(lléb;igphw;gé “The ‘%Ioslrb‘avouxei—ﬁ'aliou Acticle”, Joum. Zor.
ﬂul‘iasna!ca o Rt ¥ y ﬁz:-hm l’Q?l?l.d . Kanfmana, Waltewckerindastzie und Inter-
-~ ;;.353.}'9 of the Treaty with the United States of Amerion {{se. cik in note 4, p. 107 abave,
:_161 & 12 lGee ¥, 0. &7 (Pari 11, 2),
spetial excoplion usually aifords peotection ngaines the importati { privon-made
g«;s;di ﬁgeol gg:;Ib:?cl-ms ;;gl)x P%ﬂu%:;‘l ot 11 Sept., 1928, Axl. 52 (§‘.-, (Hac;:i;oo n;a;):\ cit. in
- . & H 1 i, i
P ém) %ﬁotz},lpp- 2!;8{300). Bd wibh the United Statos of America, Ark, 16 {los. oit. innots 3
n 4 British proposal far the intercationsl regulation of ths sala of pyison-mad
Ekfmgﬂl\?’}:ﬁg(‘] Loz:;:cli Selisbury of 18 July, 1896, to Her Mafe::y?aong;lx‘z[e:n?:&i:ef:ss é::i
(W‘_&Scﬂl )y iw!- 2. by sariga, vol. 27, pp. 425-7). CL also ths Foreign Prisun-bade Gords Act
o Lho Troaby with (fe United States of Amerion, Arta. 3and I8 {lce. ci T
) . . cak lnmote 4, p. 10
t;g;;e, P%' 2!_}5‘—‘?%%1 and 304), J. Viney, Dumping: 4 Prodlem in I-Mev(nntioxai Tyrade, Ch;i,cago:
g l.zgne‘ Uf: am Beveridge and others, Tasiffs: The Jase Ezamined, Londen, 1031,
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(@) EBffest on the Durability of the Standard. Generally speaking, the
incrense in State planning, coupled with the instability I ¢ne post-1919

“period, hes had the effect of making 16 operation of the m.f.n. standard

mneh more elastic than was customazy i bhe period bebween 1815 and
1914, and it has subjeeted the standard to the continucus risk of heing
terminated on the shortest notice. Various devices have heen adopled in
oedar to achieve the object of greater elasticity:

(1) T the sbsonce of u clause regarding their terminatior, the commercial
treaties of the preceding period were considered to be of perpetual duragion!
or, 2t lsast, were conzluded regularly for the period of a deeade. Dlore reeent
commercial treaties are either provisional agreements which are renewed
f-om time to time or eve concluded for relatively ahort periods of one or, ab
the most, of several years,

(2) Sections of commercial agreements whigh are of a pirticalarly fluctu-
ating character, such as those relating to the fixing of guotas, are aubject
to revision b intervals of a few months. If one of the cenlracling parties
proposes to introduce substantial alterations in the allotment of quotas,
regotiations havo bo take place. In the absence of agreemant within a very
ahort period, usually one month, the party which wishea to make tha ehanges,
i; free to do @o, bub the other pariy may terminate the agreement in its
entivaty.?

(3) A number of réher clanses, designed to maintain an equilibrium which,
=t tho time of the conclusion of the treaty, had been taken for granted by
both sides, and to ensure the effectiveness of the agresment, have introduoced
the prineiple of the cleusula rebus sic stantibus into recent commercial
treaties. Such clawes may specifically refer to the state of the currencies
of the contraciing parties at bhe time of the conclusion of tho treaty, the
shen existing balarce of trade, the emount of exports of eoal from the
United Kingdom to the other contraciing party, the then obtaining B
ol sustoms duties, cr, more gencrally, they may covar any measures “which,
while not conflicting with the terms of this Agresment, appeat to the othec
High Contracting Party to have the efiecy of nullifying or impairing any of
the objects of the Agreement.”® If any of these contingencies should ariss,
the other contracting party may demsnd the opening of negotiations for &
mutually satisfactory adjustment of the issue or, in the absence of such 2
settlement, may temminate part or the whole of the treaty.

(4) Finally, numsrous commercial treaties of the United Kingdom, com-
mencing with the Treaty concluded with Portugal in 181C,* contain general
revision clouses which in periods of transformation and dislocation of inter-
national trads have acquired o signifieance Incomparably greater than bhey
had in the nineteerth century or in ths pre-1914 peried.

In ordor to grasp the present significance of the posaibility of the apesdy
revision snd bermiration of commercial treaties, it i3 necessary to recall the

* Soe Lord Palmersion’s view to this effest mgarding the Trasty of Commerce aod Nuvi-
gation with Colombis o 18 Aprll, 1825, confirmed by the Treaty with Venerusin of 29 Oet.,
1834 {Br. and For. 8¢, Pap. 77 (1885-6), p. 773. CL, bownver, PloNnir, los. oit,, BP. 3568,

b ? See A;tz)ls (3) of ths Tronly with the Unitzd States of Americs {Tos. oit, in note 4, p- 107
above, p. 303),
* Iid., Ark. 20 {loc. at., p. 304).
b Art, 33 (Hertoiet, vil L£ yp. 83-1).
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change in the funetfons of the m.f.n, standsrd which has been bronght abous
by the increase in State planning. In the apheres affeotsd by this develop-
ment, the main porpose of the standard now consists in achieving a slate of
proportionate equality befween States. As long ag such an equilitrium is
not disturbed by hasty or unwarranted changes in national poliey, there is

no need for new negobiations oc the termination of the agreement. Should:

reasons of considerable weight call for such a step, & contracling party
may do sa at the peril of fiuding itself deprived of the advantages
which it bad itself derived Irom the treaty. Thus the devices by which theae
waapons are put in the hands of the other party actually serve the purpese
of strengthening the stahility of & laboriously aciieved equilibrinm. Some-
what paradoxieelly, she manifold provisions for the revision and termination
of commercial treaties have s tendency bo asscre the conbinuity of their
opsration.

VII. Cirsumvention and Injrackion of the Most-Favoured-Nation
Standard

In the realm of tarifis, eiccurnventions and infractions of the m.f.n.
standard require a miniipum of ingenuity. Cusioms regulations and pro-
cedure, methods of verification and analysiz, conditions of payment of
dufies, tariff elagsification and interpretation, drawbacks and rebates offer
golden opportunitiss to what is euphemistically culled administrabive
protectionism and what should more properly he described as the evasion
of min. cbligations.! The attack against the sflective operation of the
m.An, standard may also come from unscrupulous third perties wko may
make wse of faire indications of origin in order hat their products might
participato in tho advantages agreed between pariies to m.f.n, agreements.

Meagures of protection againsk such abuses and falsa indications of origin
have been taken by mesns of collective and bilateral treaties. Some of the
commercial treaties of the United Kingdom confein a clause reiterating
Artiale 7 of the Intemnational Convention relating to the Simplification of
Customs Formalities of 3 November 1923: “‘Tho contracting States under-
take to take the most appropriste measures by thoir national legislation and
administration, both to prevent the arbitrary or wnjust applioation ¢f their
laws and regulations with regard to customs and obher similar measures, and
to ensure Tedress by adminisbzative, judicial or arbitral procedure for those
who may have been prejndiced by such abuses.”® Or, in sccordance with
the International Agreement for vhe Prevention of False Indications of
Origin on @oods of 6 November 1926, parties to the Agreement are bound
to seize such goods.® Additional engagements providing for the publicity
of tariffs and for cortificates of origin further serve tha purpose of safe-
guarding the operation of the m.f.n. standard,  Yet ultimately the standard
owes ifs pretaction to tho principle of reciprocity, which forms the bags and
the mast effective annotion ip these spheres of international law, rather than

! For recend instances of such practives see J. M, Jonen, {arif Refaliation, Philatelphia,
1934, Plg 282-7. CL alao Art. 2B5 af Lho Peace Treaty of Varssilles of 1919 and O, Poranagud,
Tayiff Policy, London, 1035, pp. 61 of reg.

1 Handbaa}, Inc. cit, in note 8 {p. 101 }abave, p. 890,
1 Ibik., p. 983,
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o0 any treaty olaute, States which apply m.ln. trealment restrictively or
attempt to evade their obligations must expeot retaliation. Accordingly, a
liberal interpretation of the dubies under bhe standard is likely bo repay
better than a narrow onnstruction motivated by consideraiions of shorb-term
advantages. Some of the treaties concluded by this country expressly lay
down ralss for their liberal interpretation. Yet none of them has surpasssd
in simplicity and wisdom Article 41 of the General Convention with Tunis
of 19 July 1875: “If any doubt should arise with regard to the interpretation
or the application of any of the stipulations of the present Convention, it is
agreed bhat in Tunis the interpcefation the most favourable to British
subjects shall be given and in Her Majesty's dominions thal mest favourable
to Tunisians.” If contracting States bear this injunction in mind, none of
the issues which may arise between them ave incapable of being solved by
a reasanable interpretation founded on the application of uniform and
objective tests.?

Though there are frequent instances of diplomatic controversies on the
interpretation and spplication of m.f.n, clsuses, there are only few instances
of international adjudication on the subject of m.f.n. treabment.

Ucder the Convention of 1833, the Mixed Claims Commission botween
Great Britain and the United States bad to deal with three cases calling for
the interpratation ¢f m.E.n, clavses.® In spite of some arbitration clauses on
the model of the Protocol betwonn Great Britain and Italy of 15 June 18831
it cannot be said that, in tho pre-1914 period, this country had automatically
accepted the principle of arbitrakion in matiors mvolving the interpratation
and application of m.fn. obligations. Thus, in the dispute with Russia over
the Sugar Bounties S the British Jovernment did not consider the cass “one
proper 40 bo submitted to the judgmené of an Arbitral Tribunal’’® In the
post-1918 years, both under collective’ and bilateral® treaties, the United
Kingdom has readly underteken to submit suoh disputes, in the ahsence
of a sottlement by diplomabic means, to vhe jurisdiction of the Permanent
Court of International Justies or of ¥be Parmanent Court of Acbitration.

s Heridel, vol. 14, p. 334,

9The rules of Intorpméation 1sid down in $ae Anglo-French Treaty of Commoroo of 1606
still desarve attention: 'Covernium ullereis o concordalym esl, qucd hie Tracinlxs ilism Sunstim
ot Intedlecium Mabeat guen ipsorvm vesboram Proprieloes et Vin per se fert, nullomgue hojusmodi
Inierprefationen adwmilie’ quae wm stjus formam & cffesdum, werbis apperbia e simplicidus
sxprecsurs, ulla in parfe impedirs guest, ord omni subll Dispuiaitiore yublsia |guas Concordiae
Conirshentiym in:elfeczum subdvsrteva tolel) grod bora fide So Tractadn egitar dgne roprioiun
id eliom infagre & sincer: prasstelur et obeervedur. Rymer, vol. XVI, p, 660, Cf. also the Des-
patoh g{;ﬂm‘l Grsaville o Colonel Hansfield of 21 Xov. 1882!Br. and For. 8t, Pap, 77 (1888-5),
pp. 778-9. .

' Moore, Infernafional Seditraiions, vol, 1V, pp. 3361-+ The case which was deoided did
not involve any point of geners] significance and, in the other two casee, the olaims were
withdrawn after & 2atisfactory settlement.

¢ Hertalel, vol. 15, 0. 76,

(. above, p. 144,

*Parl Pap, 1803. LXXY (Cd. 1401—No. 6, p. 20), p. 51S.

T Ack 13, Pors. 2 of the Covenant; Axt. 33 of the 3tatuts of the Permanent Courxt of Inter-
vabional Justios; Genera. Aot of 1928, Art. 1% and the Convention oo Simplification of Castoms
Formnlitien of 1923, Axt 22 {los, ¢it. in noks 2, p. 116 ahave, p. 908).

SCf. Art. 14 of the Treaty with Toland of 27 Fsb, 1036 {L.o.V., T.9. 7ok 182 (1836),
pp. 180-02). Frequently, it is also provided thaé the Court can denl with snobh questions by
mesns uf sommery procsdare onder Art. 29 of the Statuta of she Permanent Court of Inter.
pational Joatine,


http://www.cvisiontech.com/pdf_compressor_31.html

118 BRITISH YEAR BOOK OF INTERNATIONAL LAW

VIOI. The Most- Favowred-Nation Siandard ¢ relaison to the
other Siandards of Inlernanonal Beonomic Law

It remains 10 discuss the m.f.n. standard in relation to the other standards
of international economie law.

() The Msnimum Standards of International Low. In mumerous bilateral
treatiey in the conclusion of which, from an early date, Great Britain has
tak‘en a leading part, and in the practice of Mixed Clairrs Commissions as
well as of ¢he Permanent Court of Intemational Justice, principles bave been
elaborated which correspond to the minimum requirements of civilized
communities regarding the tieatment of individuals, and their personal and
property rights. As compared with the ra . standard, they ara overriding
in the serse that no State may infringe them and plead she excuse that iv
s treating the subjects of other States equally badly. Just as there are
circumstances jn. which, in erder to comply with the minimum stndards
ol etvilizetion, a State may have to treak foreigners better than its own
nationals,! so every Stato can insist on a_treatmenb of ite subjects commen-
aurate with the requirements of the minimum standards of international
law, whether or not other States rest sontent with any other trestment of
their own nationals.

Another aspeet of the interacticn betwesn the twe stendards which
desexves jo be emphasized is that it hag been the funclion of the m.fm.
standard to generalize the minimum standards of international law as
formulated in bilateral treatiss, particularly in those conduded with South
and Centsal American States and some Oriental countries. |

(b). The Standard of Preferensial Tregtment, I the international system
consisted paly of three States, it is perfectly coneeivable that the promisor
should grant to the bensficiary of m.£.n. breatment prolerential treatment as
compared with the State constituting the tertium comparagionis. Vet in »
world-wids system of inber-related m.fn. trealies, the standards of m.fn.
and prefersntinl treatment are mubually exclusive, and the one can be
extended snly ab the other's expense.

() The Standard of Reciprocal Treatment, The reciprovity standard re-
quires mubually identical trestment of the contracting paities, wheress the
m.fn. standard aims at the absence of discrimination. The prindple of
reciprocity finds its legitimate applicstion 4o the m.d.n. standard in the
?nlateral grant of m.fn. treatment. To attompb more, a3 hos hesn dene
n consiruing the m.fn. dawe conditionally, mesns o ashiove leas or, at
lea.st, to sacrifice the automatic characser of the m.f.n. standard to dubicus
gains in favour of the reciprosity standard.

(8) The Standard of Bguiteble Treatmeni may requirs discriminstion in
ordor to serve its purposs and mey thus conflict with the m.£n. standard.
Yot in cass in which €he object of aquitable treatment is merely the avoid-
anee of “sxcessive, unnecessary or arbibrary” messures® the {funotions of

* GL the Judgments of the Permanent Court of International Justics i vasea of Jerman
(I;‘;gr:,z;b:\ me lr;axl.'? gll;gper Silesia (1929), A T, pp. 32-3, and of the Pekr Il;l:i:mdny Foiversity

* Arl. 1 of vhe International Cenvontion on the Simplifealion of € T 3o of
B o, 1958 (Handbark, oo ot 1o woto 8 (o 101 opres prgon of Gustoms Formmlities o
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the two standards may coincide fn practice or beneficially supplement each
other. Moreover, in the spheres affected by the increese in State planning,
the standard of squitable treabment becomes the only denominator on which
m.En. treatment can still be achieved and erestes the possibility of an av
lenst proportionate equality between henefieiaries of the m.f.o. standacd,

(6) The Siandard of the Open Door. This standard aims ab the same object
ag the m.in. standard: equality of opportunity for foreign States. Yat there
i one sssential difierence hevween the wo standards. In the cass of the
open door, the lertum comparadionis is not primarily, or net only, third
Skates, but any of tho contrscting perties. Thus, in confrast to the m.f.n.
standard, any preferential treatment granted to any of the beneficiaries by
the promisor is incompatible with this standard.

{j) The Stondard of National Trentment. Under thia standard, the nationala
of tho promisor forn the lertivm comparationis. Whereas the m.[n. standard
aims ab foreign parity, the objert of the national standard is inland parity.
The following gene-alizations from British State practice may not unfairly
summarize the relalions bebween the two standerds: ’

(1) There are aspects of oustoms dufies on imports and oxports whers
national treatment would be meaningless,” and where, therefore, the nationsl
standard has no opporctunity of eompeting with the m.f.n. standard.

{2) Thers are obier spheres such as the personal and property rights of
foreigners, free access of foreigners to the onrts, or equality with nakionals
in taxation or mavigation, where she natiomal stindard enables foreigners to
enjoy rights not ascessible to them under the m.fn. standard. In thesa
fivids, national treatment means more then m f.. treatment, and the latter
must be considered to be implied in the former.? Frequently both national
and mi.n. drenbment ave stipulated regarding the same topic, and, in case
of doubt, this meais that these privilsges are granted as coamulative—and
not merely as alternntive—rights.? .

(3} As with regasd to the minimum standards of international law so with
regard to the naticnal standard, the m.f.n. standard Fulfils the function of
generalizing the privileges grauted under the national standard to say third
State amongst the beneficiaries of m.fn. breatment in the same Geld.

- Summary
The vonelugions reached in this paper may be shortly summarized as

follows: .
(1) The m.En. stenderd is one of the basic standards of international
econonmic law.
(2) The essential fentures of the m.i.0. standard aro that it is incenpatible
with discrimination against the beneficiary, thas it does not exclede dis-

i Thia point ia well pus by W, MoClure: “Thers would ¥8 no anoh thing as national trearment
in oustoms bsoauss natonal produes jg not iruported and as does not come info contast with
bhe cusloms house, and {oreign goode are mot oxporied.” (“Germsn-Amecioay Cernmercinl
Refasions™, d.J.1. L., 19 {1925), p. 692}

V(1. Axt, 1 of 620 Protoool forming part of the Treaby with Turksy of 1 March, 1050 {L.0.2.,
T.9., vol. 108 {19130}, p- 433). Por an instance of su exoeplional oase in which m.{n, lrestmeat
snsnres a bettar posibion than natiousl freatment, ses Art, 8 ol tho Treasy with Switzarland
of 6 Sept, 1855 (Handbook, lec. ¢l in nota 8 (p. 101) above, p. 668).

’E;;::;).g., Art, 4 of the Treoty with Paland of 28 Nov, 1923 (L.o.¥., T.3., vel. 28 {1923),
PP .
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orimination in lavowr of the boneficiery, that vhird States conslitute the
terifum comparationds, and thab it does not requice covaplisnce witk any
definite and objectivo rales of cenduct, ’

(3) The continuity in, and wiiversality of, the spplication of the m.f.x,
standard is due te its functions which are in constant demand: its egalitarian
furction and its part as an agency for the antomatic adaptation of treaties
and for the rationalization ol inter-Stato relations. The indefiniteness and
elaatiaity of the standerd and the automatio charactzr of its operation eaable
it effectively to discharge these functions, :

(£) The clessification of the types of m.En, clauses may be Limibed fio Ewo
principal categories: unilateral snd bilateral, and sonditional and uncon-
ditional mAn. olanses. The presuntption i3 in favour of the bilatoral and
unconditional interprotation of m.i.n. clauses.

(5) Treaties are the legal basiz of mf.n, clauses, but out of the multivuds
of treaties concluded throughout cenburies, the standard of m.£.n. treatment
hos emerged with the essential features enumerated under (2), Thars are
inmumerable m.f.n. clanses, but there is only one mf.n. standard.

(8) British Stabo practice does not reveal any indication thab sither this
sounbry or aay of the obher contracting parties exvisage any benefiniaries
sther than thernselves in relation to the m.f.n. standard under international
law,

(7) The scope of tho m.£.n. standard is mainily, bat not exclusively, linitsd
bo rhe field of international sconomic law in the wider sensa of the term.

(8) Esxcoptions to the operation of the skandard uce the normal means of
imiting its scops. MxcepHons in favour of preferential treatment csmmot
ba presumed. Exceptions based on considerations.of nationsl policy may
de presumed on grounds other than thoas to be derived fram the mJ.an.
standard, Kxeeptions on grounds of internationnl public polioy ace sver-
fdding and auspand the operation of the m.fn. standard.

{9 The growth of collective planning has led to adopbations of the
itaudard t0 such changed conditions in spheres affested by the transforma-
Aon of nationsl sconomies and of world trade, but it has not bronght about
ihe breakdown of the m.f.n. standard. The result of this developmen: has
Jjeen:

(@) to impair tho anbomatic operstion of the stardard;

(8) to change the emphmsis from the posilive o the negative functions
‘vifilled by the standard and, by the combination of the m.fn. standard
vith that of equitable treatment, to produce pmportionate equality of
reacrnent on 2 m.fn, basis;

(¢) 1o lead b0 an inoreass in the customary types of exceptions;
hgl) to make the applioation and durabilitv of the m.fn. standard more
dastic, )

(10} Ciroumventions and infractions of the m.f.u. standard are, in the long
um, kept in check by the reciprocal interest of the contracting parties in its
yperation.

(11) Disputes on the interpretation and applicatien of the m.En, standard
\re eminently justiciable dispubes.

(12) A comparison hetween the mf.n. standard and the other standards
f internatioral scomomic law leads to the following conclusions:
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(&) 0. standard, far from interfering with bhe cperation of the
mig"mtgg: sg}ffms_z of international law, contributes to their generalization.

{b) Tn an international system composed of more then three States, che
mf.n, and preferential standards are mubu&ll_y exclasive, .

{c) The stendard of reciprocal treatment is _cnmpahbla with the min.
ctandard if conceived es implying the Filateral grant of mfn. treatment.
Otherwize, the objests of the two standa,x_'ds. aro different. The aim of \:~he-
m £.n. standard is the prevention of discrimination between foreign Sfates;
that of the reciprecity standard the idenbical treatment of the contracting
Pa{dt;%'.[‘ha standard of equitable treatment may require d_monmma,t;on
hotween foreign States and, to this extent, s incompatible with the m.I.n.
standard. Gsed as a subsidiary standard, the former-has oontx'-ﬂmhed to the
creation of a state of proportionate equality on the m.An. basia. )

(e} The standard of the open door, t:hou_gh x.de.nhle_'al in its object wath bh?
min, standard, differs from ib in that dmcnmmaﬁtixgin in t?:ﬁﬁoz;:? o

hz conbrach riies by the promisor is incompabible wik .

: (/) The ot;:j]gc{aof the national standard is inland parily, whersas the
min standard aims at foreign parity. In case of doubt, the .na,t-xonal
standard implies the m.fn, standacd. TE both standards are .a,pphca,ble. to
the same subject-matter, the presumption i3 in favour of bheir aumulative

application,
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