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to privacy -- If so, whether infringement justifiable -- Charter of Human Rights and

Freedoms, RSQ., c. C-12,ss. 5, 9.1.

Municipal law -- Resolution -- Residence requirement -- Municipality
adopting resolution requiring all new permanent employees to reside within its
territorial limits-- Whether municipal resolutionvalid-- Whether residencerequirement
infringing “ right to privacy” in Quebec Charter and “ right to liberty” in Canadian
Charter -- Charter of Human Rights and Freedoms, RSQ., ¢c. C-12, ss. 5, 9.1 --

Canadian Charter of Rights and Freedoms, s. 7.

Judgments and orders -- Rectificatory judgment -- Damages -- Court of
Appeal ordering employee reinstated and awarding her damages from time of her
dismissal until time of trial -- Court of Appeal’s reasons indicating that no damages
were awarded for period between trial and appeal because they had not been properly
guantified -- No holding to that effect in formal judgment -- Whether Court of Appeal

erred inissuing rectificatory judgment.

Civil procedure-- Appeal -- Court of Appeal ordering employee reinstated
and awarding her damages fromtime of her dismissal until time of trial -- No damages
awarded for period between trial and appeal because they had not been properly
guantified -- Whether Court of Appeal erred in not permitting employee to introduce
evidence at appeal hearing in respect of damages between trial and appeal -- Whether
Court of Appeal erred in not requesting parties to submit additional argument on that
issue -- Whether Court of Appeal erred in not remanding issue of damagesto Superior

Court -- Code of Civil Procedure, RS.Q., c. C-25, art. 523.
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The appellant city adopted a resolution requiring al new permanent
employees to reside within its boundaries. As a condition of obtaining permanent
employment as a radio operator for the city police force, the respondent signed a
declaration promising that shewould establish her principal residenceinthecity and that
she would continue to live there for as long as she remained in the city’s employ. The
declaration also provided that if she moved out of the city for any reason, she could be
terminated without notice. The respondent’s position became permanent and,
approximately one year later, she moved into a new house she had purchased in a
neighbouring municipality. When sherefused to move back withinthe city’ slimits, her
employment was terminated. The Superior Court dismissed the respondent’ s action for
damages and reinstatement, holding that the city’s residence requirement did not
contravene the Quebec Charter of Human Rights and Freedoms and that the Canadian
Charter of Rightsand Freedomsdid not apply in this case. The Court of Appeal allowed
the respondent’ s appeal, concluding that the residence requirement was invalid mainly
because it was contrary to public order. It granted the respondent’s request for
reinstatement and awarded damages for the financial |osses she suffered from the time
of her dismissal until thetime of trial. The court noted that the damagesin respect of the
income lost by the respondent during the period between the trial and the appeal
(“interim damages”) had not been properly quantified and should not be awarded, but
no specific holding to this effect was included in the formal judgment. The respondent
brought amotion for rectification, asking that the court amend itsformal judgment and
award the“interim damages’. The Court of Appeal granted the motion and amended the
formal judgment, but did not accede to the respondent’ s request to recover the “interim
damages’. The city appedled on the substantive issues, and the respondent

cross-appealed on the damages issue.
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Held: Theappeal and cross-appeal should bedismissed. Thecity’ sresidence

requirement unjustifiably infringes s. 5 of the Quebec Charter.

(1) Appeal

Per LaForest, L’ Heureux-Dubé and McLachlin JJ.: The ambit of s. 32 of
the Canadian Charter is wide enough to include all entities that are essentially
governmental in nature and is not restricted merely to those that are formally part of the
structure of the federal or provincial governments. As well, under s. 32, particular
entitieswill be subject to Charter scrutiny in respect of certain governmental activities
they perform, even if the entities themselves cannot accurately be described as
“governmental” per se. Since municipalities cannot but be described as * governmental
entities’, they are subject to the Canadian Charter. First, municipal councils are
democratically elected by members of the general public and are accountable to their
constituents in a manner analogous to that in which Parliament and the provincial
legidlatures are accountable to the electorates they represent. Second, municipalities
possess a general taxing power that, for the purposes of determining whether they can
rightfully be described as* government”, isindistinguishable from the taxing powers of
the Parliament or the provinces. Third, and importantly, municipalities are empowered
to make laws, to administer them and to enforce them within a defined territorial
jurisdiction. Finally, and most significantly, municipalities derive their existence and
law-making authority fromthe provinces. Asthe Canadian Charter clearly appliestothe
provincia legislatures and governments, it must also apply to entities upon which they
confer governmental powerswithin their authority. Otherwise, provinces could ssmply
avoid the application of the Charter by devolving powerson municipal bodies. Further,
since a municipality is governmental in nature, all its activities are subject to Charter

review. The Canadian Charter is therefore applicable to the residence requirement at
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issueinthiscase. The particular modality amunicipality choosesto adopt in advancing
its policies cannot shield its activities from Charter scrutiny. All the municipality’s
powers are derived from statute and all are of a governmental character. An act
performed by an entity that isgovernmental in natureisthusnecessarily “ governmental”

and cannot properly be viewed as “private’.

Theright to choose where to establish one’ s home falls within the scope of
the liberty interest guaranteed by s. 7 of the Canadian Charter. Theright toliberty ins.
7 goes beyond the notion of mere freedom from physical constraint and protects within
its scope a narrow sphere of personal autonomy wherein individuals may make
inherently private choices free from state interference. The autonomy protected by the
s. 7 right to liberty, however, encompasses only those matters that can properly be
characterized as fundamentally or inherently personal such that, by their very nature,
they implicate basic choices going to the core of what it means to enjoy individual
dignity and independence. Choosing where to establish one’ shomeisaquintessentially
private decision going to the very heart of personal or individual autonomy and the state
ought not to be permitted to interfere in this private decision-making process, absent
compelling reasons for doing so. Support for thisview isfound in the fact that the right
to choose where to establish one’'s home is afforded explicit protection in the
International Covenant” on Civil and Political Rights to which Canadais a party. The
respondent’s Charter claim did not implicate any notion of a constitutional “right to

employment” or any other “economic right”.

The respondent did not waive her right to choose where to establish her

home by signing the residence declaration or by failing to move back within the city’s

" See Erratum [1998] 1 S.C.R. iv
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limits. The respondent had no opportunity to negotiate the mandatory residence
stipulation and, consequently, cannot betakento havefreely given up her right to choose
whereto live. Similarly, the respondent’ s attempt to assert her right to choose where to
live by refusing to conform with the terms of the residence requirement cannot amount

to arenunciation of that right.

Under s. 7, adeprivation by the state of an individua’sright to life, liberty
or security of the person will not violate the Canadian Charter unlessit contravenesthe
“principles of fundamental justice”. Deciding whether theinfringement of as. 7 right is
fundamentally just may, in certain cases, require that the right at issue be weighed
against the interests pursued by the state in causing that infringement. Thisbalancing is
both eminently sensible and perfectly consistent with the aim and import of s. 7, since
the notion that individual rights may, in some circumstances, be subordinated to
substantial and compelling collective interestsisitself abasic tenet of our legal system
lying at or very near the core of our most deeply rooted juridical convictions. Aswell,
this balancing process will necessarily be contextual, insofar as the particular right
asserted, the extent of its infringement, and the state interests implicated in each
particular casewill dependlargely onthefacts. Here, theresidencerequirement infringes
the respondent’ s right to liberty in a manner that does not conform to the principles of
fundamental justice. As justifications for the requirement, the city relied upon three
“publicinterests’: (1) the maintenance of ahigh standard of municipal services, (2) the
stimulation of local business and municipal taxation revenue, and (3) the need to ensure
that workers performing essential public servicesarephysically proximateto their place
of work. The first two cannot provide a sufficiently compelling basis upon which to
override the respondent’ s right to decide where she wishesto live. Asfor the third one,
while in certain circumstances a municipality might well be justified in imposing a

residencerequirement on empl oyeesoccupying certain essential positions, theresidence
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requirement at issue istoo broad to be upheld on that ground since it applies not only to
employees whose functions require that they be proximate to their place of work, but
also to al permanent employees of the city hired after the municipa resolution was
adopted. Moreover, even if the residence requirement were restricted to emergency

workers, the respondent would not fall within that class of employees.

Thereisno need to examine the violation of s. 7 under s. 1 of the Canadian
Charter, given that all the considerations pertinent to such an inquiry have already been
canvassed in the discussion dealing with fundamental justice. Furthermore, aviolation
of s. 7 will normaly only be justified under s. 1 in the most exceptional of

circumstances, if at al. Such circumstances do not exist here.

The residence requirement also infringed s. 5 of the Quebec Charter by
depriving the respondent of the ability to choose where to establish her home. Section
5 protects, among other things, the right to take fundamentally personal decisions free
from unjustified external interference. The scope of decisions falling within the sphere
of autonomy protected by s. 5 is limited to those choices that are of a fundamentally
private or inherently personal nature. The right to be free from unjustified interference
in making the decision as to where to establish and maintain one’ s home falls squarely
within the scope of the Quebec Charter’ s guarantee of “respect for [one’ ] privatelife”.
Sincetheresidence requirement imposed by thecity essentially precluded therespondent
from making that choicefreely, it violates s. 5. Further, for the reasons givenin relation
to waiver under the Canadian Charter, the respondent did not waive her right to privacy

under s. 5 of the Quebec Charter.

Section 9.1 of the Quebec Charter, assuming that it properly applies here,

is to be interpreted and applied in the same manner as s. 1 of the Canadian Charter.
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Thus, the party seeking to justify a limitation on a plaintiff’s Quebec Charter rights
under s. 9.1 must bear the burden of proving both that such a limitation isimposed in
furtherance of a legitimate and substantia objective and that the limitation is
proportional to the end sought, inasmuch as (a) it isrationally connected to that end, and
(b) the right is impaired as little as possible. Essentially for the reasons given in the
discussion of fundamental justicein the context of s. 7 of the Canadian Charter, thefirst
two objectives suggested by the city asthe basisfor imposing the residence requirement
at issue are not so significant or pressing as to justify overriding the respondent’s s. 5
right. As regards the third objective, it cannot be concluded that the very broad
residence requirement at issue is either rationally connected to the end sought to be
achieved, or that it is proportional to it. Moreover, the specific evidence advanced by
the city in respect of thejustificationsit offered was scant and isincapable of permitting
the city to discharge its burden of proof. The infringement of the respondent’ss. 5 right

isthus not justified under s. 9.1.

Per Gonthier, Cory and lacobucci JJ.: For thereasonsgiven by LaForest J.,
the city’ sresolution requiring its employeesto reside within its boundaries was invalid
because it unjustifiably violated s. 5 of the Quebec Charter. The infringement of s. 5
provides agood and sufficient basis for dismissing this appeal and thereisthus no need
to consider the application of s. 7 of the Canadian Charter. The application of s. 7 may
have a significant effect upon municipalities and, before reaching a conclusion on an
issue that need not be considered in determining the appeal, it would be preferable to
hear further argument with regard to it, including the submissions of interested parties

and intervening Attorneys General.

Per Lamer C.J. and Sopinkaand Mgjor JJ.: Thecity’ sresidencerequirement

infringes the respondent’ s right to privacy under s. 5 of the Quebec Charter and is not
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justified under s. 9.1. Thisis sufficient to dispose of the appeal. It isunnecessary and
perhaps imprudent to consider whether the residence requirement infringes s. 7 of the

Canadian Charter in the absence of submissions from interested parties.

Section 5 of the Quebec Charter protects an employee’ s decision whereto
live as an aspect of his or her right to privacy. A municipality that seeks to uphold a
residencerequirement that infringesthat section under s. 9.1 of the Quebec Charter must
demonstrate that the requirement is imposed to advance a legitimate and substantial
objective, and that the requirement is proportional to this objective, in that it is both
rationally connected to the objective and constitutes a minimal impairment of the right
protected by s. 5. These criteriamust be applied flexibly and inamanner that issensitive
to the particular context and factual circumstances of each case. The objectives of
improving the quality of servicesby fostering loyalty, of supporting the local economy,
and of ensuring that certain essential employees be readily available are often invoked
by municipalitiesto support aresidencerequirement. Under s. 9.1, these objectivesmay,
depending on the circumstances of a case, be sufficiently compelling to justify an
infringement of the employee’ sright to privacy. Inthe particular circumstances of this
case, however, none of these objectives were sufficiently compelling to justify such an

infringement.

(2) Cross-appeal

The issuance of the rectificatory judgment did not amount to re-examining
a matter that was already res judicata. The reasons of the rectificatory judgment
constituted nothing more than an attempt by the Court of Appeal to formalize with
precisiontheconclusionit had reached initspreviousjudgment. Moreover, theissuance

of the rectificatory judgment did not have any detrimental effect on the city’s legal
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position. The phrase “without prejudice to any of the [respondent’ 5] rights or remedies
arising from this judgment” did not confer upon her aright to pursue further recourses
to recover the“interim damages’, but confirmed that informalizingitsrefusal to award
the “interim damages’, the Court of Appeal did not want to be taken as having altered

any findingsit had made in its previous judgment.

The Court of Apped’s refusal to permit the respondent to introduce
evidence with respect to the quantum of the “interim damages’ during the oral hearing
itself did not constitute reversible error. To alow this evidence to be introduced at that
stage would not have given the city ample opportunity to verify the figures the
respondent claimed represented her losses. Moreover, under art. 199 C.C.P., the
respondent could have presented evidencein respect of the“interim damages’ claim not
only as part of the appeal itself but also at any time before judgment. No attempt to
guantify the“interim damages’ in accordance with the appropriate procedure was made.
The Court of Appeal’s refusal to grant the “interim damages’ was thus not based on
some procedural error on its part. Rather, it was based on the fact that no evidence as

to quantum had ever been properly placed before it.

Finally, the Court of Appeal did not err in failing to request that the parties
submit additional argument in respect of the “interim damages’ claim, or to remand the
matter to the Superior Court. Article 523 C.C.P. confers a discretion on the Court of
Appeal to act in the interests of justice and to make whatever ordersit deems necessary
inorder to safeguard therightsof the parties. Here, the Court of Appeal simply chose not
to exercise that discretion. Given the clear opportunities the respondent had to present
evidence in respect of her “interim damages’, this Court should not interfere with that

decision.
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The reasons of Lamer C.J. and Sopinka and Major JJ. were delivered by

MAJOR J. -- | have read the reasons of my colleagues Justice La Forest and

Justice Cory and | agree with Cory J. that the appeal should be dismissed on the basis

that the residence requirement imposed by the appellant infringes the respondent’ sright

to privacy under s. 5 of the Quebec Charter of Human Rights and Freedoms, R.S.Q. , c.
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C-12, and isnot justified under s. 9.1. Thisis sufficient to dispose of the appeal. With
respect to those of my colleagues who hold the contrary view, | agree with Cory J. that
it isunnecessary and perhapsimprudent to consider whether the residence requirement
infringes s. 7 of the Canadian Charter of Rights and Freedoms in the absence of

submissions from interested parties and | too express no opinion on thisissue.

Like Cory J., | agree with La Forest J. that s. 5 of the Quebec Charter
protects the respondent’ s decision whereto live as an aspect of her right to privacy, and
that the residence requirement in this appeal is not justified under s. 9.1. | do not agree
that the scopefor justification of conditions of employment by municipalities should be

as limited as that outlined by my colleagues.

ThisCourt heldin Ford v. Quebec (Attorney General), [1988] 2S.C.R. 712,
at p. 770, that s. 9.1 of the Quebec Charter isajustificatory provision corresponding to
s. 1 of the Canadian Charter and that it is to be interpreted and applied in the same
manner. Therefore, a municipality that seeks to uphold a residence requirement that
infringes s. 5 under s. 9.1 must demonstrate that the requirement isimposed to advance
alegitimate and substantial objective, and that the requirement is proportional to this
objective, inthat itisboth rationally connected to the objectiveand constitutesaminimal

impairment of the right protected by s. 5.

These criteriamust be applied flexibly and in a manner that is sensitive to
the particular context and factual circumstances of each case. An objective which is
sufficiently compelling in one case may not meet the standard in adifferent context. A
particular residence requirement may be proportional to astated objectivein one context

but not in another. In particular, whether an objective is sufficiently compelling and
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whether a residence requirement is proportional to this objective will depend on a
number of factors, including the nature of the objective, the duties of the affected
employee, the scope and duration of the residence requirement, and the size, population

and characteristics of the municipality.

Broadly speaking, there appear to be three objectives which municipalities
seek to advance by requiring municipa employeesto reside within their boundaries. It
may be useful to provide abrief outline of the circumstancesin which an objective may
be sufficiently compelling and aresidence requirement may be sufficiently proportional

to this objective to meet the standard imposed by s. 9.1.

Thefirst objective invoked isimproving the job performance of municipal
employees and therefore the quality of the servicesthey providetoresidents. Itisstated
that the performance of municipal employees will be enhanced by requiring them to
reside within the municipality for several reasons. One, asresidentsthey will be better
acquainted with the community’ s problems and needs. Also, asresidentsthey will have
agreater personal stakeinthewelfare of the community, and thereby agreater incentive
to perform. Similarly, requiring municipal employees to reside within the community
will instil in them a greater sense of pride, commitment and loyalty. Finally, requiring
municipal employees to be residents promotes their identity within the community,

which in turn bolsters the confidence of residentsin their local government.

LaForest J. concludesthat the objective of improving the quality of services
by fostering greater loyalty will never be sufficiently compelling to justify aresidence

requirement under s. 9.1. With respect, | disagree.
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In my opinion there can be casesin which this objective will be sufficient.
It will depend on the circumstances. In this regard, several factors are relevant. An
important consideration is the nature of the affected employee’s duties. Fostering a
sense of loyalty is more important for high level officials charged with making policy
decisions, such as the mayor or municipal councillors, than for support staff or routine
labour. It seems reasonable to require those who make policy decisions affecting a
community to reside within that community. Other factorsto consider includethe size,
population and characteristics of the community. Thisobjectiveis more compellingin
asmall town or arural areawhere municipal employees are more easily identifiable by

other residents than in the anonymity of alarge city.

LaForest J. concludesthat, evenif the objective of improving the quality of
servicesweresufficiently compelling, itisunclear whether requiring employeestoreside
within the municipality would achieve thisgoal. In short, he doubts whether thereisa
rational connection between improving the quality of services and a residence
requirement. He also concludes that a residence requirement will never be the least
intrusive means of achieving thisobjective. With respect, | do not think that necessarily
follows and doubt that such a proposition can be conclusively stated. The facts
surrounding theresidency requirement will determinetheresult. Thevagariesof lifeand

particularly those of municipalities preclude such a generalization.

The objective of improving services and fostering loyalty by residential
requirements suffers in this case from alack of compelling evidence. The respondent
was employed as aradio operator for the Longueuil policeforce. Given her duties, itis
unlikely that requiring her tolivewithinthe City of Longueuil wouldimprovethequality
of her work or instil a greater pride among its residents. Furthermore, the City of

Longueuil is an urban municipality with a sizeable population within the metropolitan
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region of Montreal. The boundaries of urban municipalities such as the City of
Longueuil arenot clearly identifiable, asone municipality overlapstheother. Itishighly
unlikely that amunicipal employeein therespondent’ s position would beidentifiableto

members of the local community.

The second objective often invoked to justify arequirement that municipal
employees live within the municipality is that of supporting the local economy.
Municipal employees who reside within the municipality will contribute to the local
economy as consumers and to the local municipal tax base either directly astaxpayers,
or indirectly astenants. 1n some measure, the taxpayers of the municipality will witness
some of their taxes being returned to the benefit of the community. La Forest J.
concludes that this will never be a sufficiently compelling objective to justify an
infringement of s. 5 under s. 9.1. | disagree. The sensitivity of the community to this
conclusion will also be aquestion of fact. There may be cases where this objective, on
the facts, will be sufficiently important to justify an infringement of s. 5. Economic
concerns and employee recognition may be of greater importance in a small town or
rural community thaninalargecity. Thisobjectivewas not supported by any evidence

to giveit acompelling quality in this case.

The third and final objective which isinvoked to justify the imposition of
aresidence requirement isthat of ensuring that certain employeeswho provide essential
services are readily available. Again, whether this objective is sufficiently compelling
will depend on the particular circumstances of the case. Animportant factor to consider
isthe nature of the duties of the affected employee. This objective will be sufficiently
compelling for emergency personnel, such aspolice officers, firefightersand ambulance
personnel, given the obvious importance of ensuring that they are able to respond

promptly in times of urgent need. It also seems clear that requiring these employeesto

1997 CanLll 335 (SCC)



13

14

15

-19-
livewithin the municipality isrationally connected to the objective of ensuring they are
readily available. It isimpossible to speculate with accuracy, as even this requirement
may not be the least intrusive means of achieving thisobjectiveasit may be obtained by
simply requiring employees to live within a certain distance. Thisillustrates the need

to support the objective with persuasive evidence.

| agree with La Forest J. that the evidence was insufficient to justify the
residence requirement that was imposed on the respondent in this case on the basis of
thisthird objective. As he points out, the residence requirement was imposed on all of
the appellant’ s permanent employees. In view of the respondent’s employment as a
radio operator for the police force, and the absence of ajustification for the residency

requirement, the requirement in these circumstances is unreasonabl e.

In the particular circumstances of this case, none of the objectives referred
to are sufficiently compelling to justify the infringement of the respondent’s right to

privacy under s. 5 of the Quebec Charter, and | would dismiss the appeal.

The reasons of La Forest, L'Heureux-Dubé and McLachlin JJ. were

delivered by

LA FOREST J.-- Inmoderntimes, the ability of individual sto make decisions
freefrom unwelcome external interferenceisincreasingly under pressure. Whether that
pressure finds its roots in changing patterns of socia organization, in technological
advancements, in governmental action, or in some other source, itsnet effect haslargely
been to whittle down the scope of personal freedom. Whilethe exigenciesof community
life clearly preclude the possibility that individuals could ever be guaranteed an

untrammelled right to do asthey please, the basic ability to make fundamentally private
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choices unfettered by undesired restrictions demands protection under law, such that it
can only be overridden where other pressing concerns so dictate. The central issue
raised in this appeal iswhether the choice of whereto establish one’shome falswithin
that narrow sphere of personal decision-making deserving of the law’s protection and
whether, even if it does, other important considerations might nevertheless take
precedence over it. More specifically, the appeal raises the question whether, on pain
of termination, the appellant municipality can legitimately require al its permanent
employees -- including the respondent -- to live within the territorial limits of the city
and to maintain their homestherefor the duration of their employment. The main appeal
also raises a threshold issue concerning the applicability of the Canadian Charter of
Rights and Freedoms to municipalities. The cross-appeal concerns whether, for
procedural reasons, the respondent is precluded from recovering a portion of the
damages she suffered after being dismissed by the appellant for failing to abide by the

terms of the residence requirement.

|. Facts

Therespondent, Michéle Godbout, was hired by the appellant municipality,
the City of Longueuil, as a short-term employee on June 7, 1985. Sheinitialy held a
position as an archivist, but later assumed a post as a radio operator for the Longueuil
police force. Asa condition of obtaining permanent employment, Ms. Godbout was
required on February 17, 1986 to sign adeclaration promising that she would establish
her principal residencein Longueuil and that shewould continuetolivetherefor aslong
as she remained in the appellant’s employ. The declaration also provided that if she
moved out of Longueuil for any reason, she could be dismissed without notice. The

document signed by Ms. Godbout read as follows:
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[TRANSLATION]

DECLARATION OF PLACE OF ORDINARY RESIDENCE

| hereby undertake to establish my ordinary residence on the territory and
within thelimits of the City of Longueuil within amaximum of sixteen (16)
months from the date on which | am hired.

| further undertake to maintain my ordinary residence on the territory and
within the limits of the City of Longueuil for aslong as| am employed by
the City of Longueuil.

| understand and agreethat failureto fulfill the above conditionswill justify
my dismissal, without further notice.

Theresidence requirement imposed by the declaration was based on Resolution CE 84-
1491, which was passed by the Executive Committee of the appellant municipality on

October 23, 1984. The relevant portions of that resolution provided as follows:

[TRANSLATION]

WHEREAS the Executive Committee has read the personnel adviser’'s
report dated October 15, 1984,

IN VIEW OF the recommendations made by the director of personnel and
the director general on October 15 and 18, 1984;

IT ISUNANIMOUSLY RESOLVED:
TO APPROVE the “Declaration of place of ordinary residence” form,

whichthe Personnel Branch must have signed by every new employee hired
to fill aregular position with aview to becoming permanent.

Resolution CE 84-1491 was |l ater adopted by the Municipal Council through Resolution
CM 84-1286, dated November 7, 1984.

On May 21, 1986, the respondent’s position became permanent.
Approximately one year later, and after she had informed her superiors of her intention

to do so, the respondent purchased ahousein the neighbouring municipality of Chambly
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and moved there with her boyfriend. On January 19, 1988, the head of the appellant’s
personnel department approached the respondent with theaim of persuading her tomove
back to Longueuil. The respondent refused, and her employment was terminated by the
appellant on February 17, 1988. The appellant admits that the only reason it dismissed

the respondent was the fact that she moved out of Longueuil.

The respondent brought an action in the Superior Court of Quebec seeking
damages and reinstatement in her position. The action was dismissed with costs on
March 31, 1989: [1989] R.J.Q. 1511, 48 M.P.L.R. 307, 12 C.H.R.R. D/141. An appea
to the Court of Appeal was allowed on September 14, 1995 and damagesin the amount
of $10,763.47 wereawarded: [1995] R.J.Q. 2561, 31 M.P.L.R. (2d) 130, [1995] Q.J. No.
686 (QL). Therespondent then brought amotion for rectification in respect of the Court
of Appeal’s formal judgment order, alleging that the court did not make a conclusive
finding with respect to certain aspects of the damages claim. The Court of Appeal
granted therespondent’ smotion and amended itsreasonson November 15, 1995: [1995]
Q.J. No. 874 (QL). Itdid not, however, accedeto therespondent’ srequest to recover the
damagesthat had not been awarded in the September 14 decision. On October 3, 1996,
this Court granted the appellant’ smotion for leave to appeal on the substantiveissuesas
well asthe respondent’ s motion for leave to cross-appeal on the damagesissue: [1996]

3 S.C.R. xiv.

[I. Judicia History

A. Superior Court of Quebec, [1989] R.J.Q. 1511

The respondent raised two main issues before Turmel J.: () whether the

resolutions implementing the residence requirement were properly adopted by the
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Municipa Council; and (b) whether, even if they were, the residence requirement was
nevertheless void as violating either the Canadian Charter or the Quebec Charter of
Human Rights and Freedoms, R.S.Q., c. C-12, or both. While the appellant initially
raised a number of subsidiary arguments, it later abandoned them, and the case
proceeded on the basis that the only issues to be resolved were those raised by the

respondent.

In respect of the first main issue, the respondent made two submissions.
First, she alleged that under the Charter of the City of Longueuil, the Longueuil
Municipa Council did not have the power to adopt a resolution restricting the place of
residence of itsemployees. While Turmel J. accepted that the powers of municipalities
are determined by the enabling statutes which govern them, he also found asfollows, at

pp. 1515-16:

[TRANSLATION] Every municipal corporation . . . has regulatory,
administrative and ministerial powers.

In the absence of specific provisions, the hiring of employees is
included in the exercise of administrative authority and, as such, like any

administrative act, is subject to individual discretion. The conditions and
requirements for applying for employment fall within that discretion.

Onthisbasis, Turmel J. reasoned that the power to impose aresidence requirement falls
within the competence of the Longueuil Municipal Council and, consequently, hefound

that the respondent’ s contrary submission could not succeed.

Secondly, therespondent alleged that Resol ution CM 84-1286 had not been
adopted in conformity with the proper procedure. That resolution reads, inrelevant part,

as follows:

1997 CanLll 335 (SCC)



-24 -
[TRANSLATION]

WHEREAS the Council has read the minutes of the Executive
Committee's 107th meeting. . .;

ITIS...UNANIMOUSLY RESOLVED:
To take note of the minutes of the Executive Committee’s 107th

meeting on October 23, 1984, which contain its decisions. [Emphasis
added.]

The procedure for adopting Municipal Council resolutions is set out in s. 52.2 of the
Charter of the City of Longueuil (asamended by S.Q. 1982, c. 81, s. 3), which provides:

52.2 Every demand, by-law or report submitted by the executive
committee must, unless otherwise prescribed, be approved, rejected,
amended or returned by the vote of the majority of the members of the
council present at the sitting.

Therespondent contended that by thetermsof thisprovision, the Municipa Council was

entitled only to“approve”,

reject”, “amend” or “return” aresolutionfromthe Executive
Committee and that the words [TRANSLATION] “take note” in Resolution CM 84-1286
amounted to none of these dispositions. While he acknowledged that the phrase chosen
by the Municipal Council was not as clear as it might have been, Turmel J. explained
that according to s. 52.2, the Municipal Council “must” dispose of an Executive
Committee resolution in one of the four prescribed manners. Finding that the words
“take note” did not amount to a “rejection”, “amendment” or “return”, Turmel J.

reasoned that they could constitute nothing other than an “approval” and he therefore

rejected the respondent’ s claim.

22 Turning to the second of the respondent’ s main arguments, Turmel J. began
by examining whether the residence requirement imposed by the appellant contravened

ss. 1, 3, 5 or 6 of the Quebec Charter, which read as follows:
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1. Every human being has a right to life, and to personal security,
inviolability and freedom.

He also possesses juridical personality.
3. Every person isthe possessor of the fundamental freedoms, including
freedom of conscience, freedom of religion, freedom of opinion, freedom of
expression, freedom of peaceful assembly and freedom of association.
5. Every person has aright to respect for his private life.

6. Every person hasaright to the peaceful enjoyment and free disposition
of his property, except to the extent provided by law.

Without alengthy analysis, Turmel J. found that none of these provisions was viol ated
onthefacts. While he noted that the respondent coul d have advanced an argument based
ons. 10 of the Quebec Charter (dealing with equality and discrimination on the basis of,
inter alia, “civil status’), he found that such an argument would not, in any event, have

succeeded in this case.

Finally, Turmel J. examined the submissions made in respect of the
Canadian Charter, and explained that before the respondent could allege that any of her
Charter rights was violated, she would first have to establish that the Charter actually
applied. Whilethejudge recognized that municipalitiesmay be anal ogized to Parliament
or provincia legislatures inasmuch as they can act in a “governmental” capacity, he
found that the analogy held up only insofar as the municipality exercised its“public”,
law-making function. Since, in hisview, the appellant wasactingina*“ private” capacity
(i.e., qua employer) in imposing the residence requirement, however, he held that the

Canadian Charter did not apply here.

Notwithstanding this conclusion, Turmel J. proceeded in obiter to discuss

the specific arguments raised under ss. 7 and 15 of the Canadian Charter. With respect
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tos. 7, he held that a“right to work” -- which, in his view, was the right implicated in
this case -- did not fall within the scope of therightsto “life”, “liberty” or “security of
the person” and consequently, hefound that s. 7 could not properly berelied upon by the
respondent. Asregardss. 15, Turmel J. followed the reasoning of Hoyt J.A. (ashethen
was) in McDermott v. Nackawic (Town) (1988), 53 D.L.R. (4th) 150 (N.B.C.A.), in
holding both that the respondent did not belong to any identifiable group asrequired by
that provision and that, even if she did, no discrimination existed on the facts. On this
basis, hefound that s. 15 did not apply hereeither. Having found no ground upon which

to uphold the respondent’s claims, Turmel J. dismissed the action with costs.

B. Quebec Court of Appeal -- September 14, 1995, [1995] R.J.Q. 2561

(1) BaudouinJA.

On the appeal to the Court of Appeal, Baudouin J.A., who wrote the central
judgment, began by explaining that while the two main issues on appeal were the same
as those raised by the partiesin the court of first instance, a further issue also required
consideration; namely, whether the residence requirement imposed by the appellant was
contrary to [TRANSLATION] “judicial public order”. He expressed himself on this point,

at p. 2566, as follows:

[ TRANSLATION] Therather unusual length of timethisCourt’ sjudgment
wasreserved was duefirst of all to thefact that amajor point of law, namely
the application of the standard of judicial public order to this case, was not
elaborated on or discussed in depth by the partiesin either their factums or
their argument. This Court therefore had to raise it proprio motu.

Baudouin J.A. also noted that the matter of quantification of damages had not been fully

canvassed by the parties and that the Court of Appeal was also obliged to consider this
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issue at length in disposing of the appeal. Before addressing these further issues,

however, Baudouin J.A. examined the issuesinitially raised before Turmel J.

Asregards the validity of the municipal resolutions, Baudouin J.A. agreed
with Turmel J. that because the term [TRANSLATION] “take note” does not amount to a
rejection, an amendment or aremand order, the Municipal Council must betakento have

approved the Executive Committee' sresolution. Indeed, he held, at p. 2566, that

[TRANSLATION] [i]t isclear in the case at bar that the Municipal Council’s
decision of November 7, 1984 can be interpreted only as an approval. The
Council’ sapproval doesnot haveto begiveninany set way, but can, onthe
contrary, be inferred from the context.

On this basis, Baudouin J.A. rejected the first of the respondent’s main arguments.

Baudouin J.A. next examined whether the residence requirement violated
the Canadian Charter. He explained, as had Turmel J., that the first question to be
answered in this regard was whether the Charter even applied on the facts. Much like
Turmel J., Baudouin J.A. found that because the municipality in this case was acting in
a“private” capacity inimposing the residence requirement (i.e., as the respondent’s
employer), it would probably not be subject to Charter scrutiny. He found it
unnecessary to make a specific finding on this point, however, since in his view, the
respondent’ s submissionsin respect of the Canadian Charter could not succeed anyway.

At pp. 2567-68, he stated:

[TRANSLATION] The [respondent] isrelying on ss. 15 and 7 to support
her arguments. What she is actually asserting is aright to work, which is
not aright formally recognized by any provision of the Canadian Charter.
The right to work is essentially economic in nature and, as such, does not
come under the protection granted by s. 15 of the Charter. In addition, the
courts have consistently held that this right cannot be based on s. 7 either,
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since obtaining or keeping a job does not involve the protection of life,
liberty or security of the person.

Based on these considerations, Baudouin J.A. rejected the respondent’s Charter

arguments.

With respect to the Quebec Charter, Baudouin J.A. began by recognizing
that no threshold issue of applicability arose because that document governs relations
between private parties as well as those between the government and individuals. He
then addressed each of therespondent’ ssubmissionsinturn. Hefoundfirst that theright
to“freedom” enshrinedin s. 1 does not include within itsambit a“right towork”. Since
he understood thiskind of right to form the basis of the respondent’ sclaim, hefound that
s. 1 did not apply. Similarly, he found that s. 3 was inapplicable because he could see

no way inwhich the freedoms guaranteed by that provision wereimplicated on thefacts.

Even though he ultimately found that s. 5 of the Quebec Charter did not
apply either, he undertook amore thorough analysison this point, noting that the precise
content of what falls within one’'s “private life” has yet to be fully determined.
Recognizing that s. 5 may include within its ambit a right to a protected sphere of
personal activity, he nevertheless found, at p. 2569, that s. 5 could not avail the

respondent in this case:

[TRANSLATION] Inthe case at bar, | therefore have difficulty seeing
how the choice of a particular place of residence could fall within the
content of one’s private life in the context under consideration or how the
mere fact of making one’s place of residence known to third parties could
amount to such interference. It seems to me that the concept of “private
life” isintended much more. . . to protect what is part of one’ spersonal life,
in short, what constitutes a minimum personal sphere that is safe from
intrusion.
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Baudouin JA. further held that s. 6 did not apply, because the imposition of the
residence requirement did not in any way interfere with the respondent’ sability to enjoy

or dispose freely of her property.

Having dealt with theissuesrai sed by the parties, Baudouin J.A. turned next
to the question of “public order” to which he aluded at the beginning of hisreasons. He
began his analysis by setting out two basic premises. The first was that a clause
imposing aresidence requirement isrestrictive of basic liberties-- and hence potentially
contrary to public order -- because it limits the ability of an employee to choose where
he or shewishesto live. Thispremise, in Baudouin J.A.’sview, wassimply acorollary
of the proposition that, under normal circumstances (i.e., absent some pressing and
overriding concern), citizens must be taken to have the right to live where they please.
The second premise wasthat it must be permissible for an employee freely towaive his
or her right to choose where to live through a contract of employment. Such “free’
waiver did not inhere in the case at bar, Baudouin J.A. noted, because the declaration
signed by the respondent amounted to a contract of adhesion, the terms of which were

dictated entirely by the appellant.

Based on these two premises, Baudouin J.A. reasoned that a residence
requirement will be contrary to public order unless aplausible justification for it can be
advanced. Inthe case at bar, he found that all the interests suggested by the appellant
wereunpersuasive. Specifically, herejected theargument that therespondent had tolive
in the municipality out of necessity or in case of emergency, on the basis that her
position was not so essential as to justify such arequirement. Similarly, he could not
agree with the submission that keeping employees within the municipality would
improvecity services by better acquainting those empl oyeeswith the municipality itself

since, to hismind, one employee could easily live within amunicipality without taking
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any interest in it, while another could live outside the territorial limits but be in better
touch with the community and its needs. Finally, he found that because a person living
within amunicipality cannot be assumed to spend hisor her money in that municipality,
the residence requirement could not be justified on the basisthat it stimulated the local
economy. Finding no justification advanced by the appellant to be satisfactory,
Baudouin J.A. concluded that the residence requirement at issue was contrary to public

order.

In disposing of the case, Baudouin JA. allowed the appeal, declared
Resolutions CE 84-1491 and CM 84-1286 null and void, and granted the respondent’s
request for reinstatement. He also granted her damages in the amount of $10,763.47,
representing thefinancial |osses she suffered fromthetime of her dismissal until thetime
of trial. Baudouin J.A. noted, however, that since no evidence had been led in respect
of thedamages suffered during the period between thetrial andtheappeal, no calculation
of quantum could be made in that regard. He noted further that while the applicable
rules of civil procedure permitted plaintiffsto quantify their damages either at thetime
of an appeal or at any time before the appeal judgment isrendered, the respondent never
availed herself of that possibility. He further found that no plausible justification
existed either for alowing therespondent to make oral submissionsonthedamagesissue
during the appeal -- a request for which had been denied during the hearing on the
groundsthat it would have been unfair to the appellant -- or for remanding the damages
issue to the Superior Court. In the result, Baudouin JA. made no order in respect of

damages suffered by the respondent during the period between the trial and the appeal .

(2) Gendreau JA.
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Gendreau J.A. agreed with Baudouin J.A.’s disposition but held instead,
citing his own majority judgment in Brasserie Labatt Itée v. Villa, [1995] R.J.Q. 73
(C.A.), that the residence requirement infringed the right to respect for one sprivatelife
guaranteed by s. 5 of the Quebec Charter.

(3) Fish JA.,

Fish J.A. agreed substantially with the reasons of Baudouin J.A., subject
only to the reservation that the arguments advanced under the Quebec Charter did not,

in his opinion, need to be addressed at all.

C. Quebec Court of Appeal -- November 15, 1995

Following the rel ease of the reasons of September 14, 1995, the respondent
brought amotionfor rectification of theformal judgment. Specifically, sheclaimed that
the judgment itself made no specific order in respect of the damages she suffered
between the time of the trial and the release of the appeal judgment -- an amount to
which, for convenience, | shall refer asthe " interim damages” -- and she sought an order

granting those damages to her.

After considering the motion, the Court of Appeal found the respondent to
be correct, stricto sensu, in contending that no formal order had been made in respect of
the interim damages claim. It therefore granted the motion and ordered that its reasons

of September 14 be amended to add the following conclusion:

[TRANSLATION]
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DISMISSES, on the ground that it is unenforceable, the conclusion in the
notice of appeal that reads as follows:

ORDER the defendant . . . to compensate the plaintiff . . . for all wages and

other amounts lost from that date until the date on which sheis reinstated,
less any amounts she earned elsewhere. . . .

Asthewording of this addendum makes clear, the court refused to grant the respondent

the interim damages she sought.

In its brief reasons, the Court of Appeal simply reiterated three findings
made by Baudouin J.A.inthemain appeal. First, it restated Baudouin J.A.’ sobservation
that, while the respondent could easily have quantified her interim damages at any time
before the release of the appeal judgment, she had failed to do so, and it explained that
she should not, at such alate stage, be permitted to rectify the situation. Secondly, it
repeated Baudouin JA.'s finding that while the respondent had offered to make
submissions in the appeal hearing itself (or through an affidavit) with respect to the
guantification issue, such submissions could not properly have been permitted, sincethe
appellant had received the documentsrel evant to those submissionsonly two daysearlier
and hence would have been unprepared to challenge the respondent’s claims. Finally,
the court reiterated its rejection of the respondent’ s request to have the damages matter
remanded to the Superior Court, on the basis that the remand power isexercised in only
very limited circumstances. In the Court of Appeal’s view, al these findings were
evident in the appeal reasons themselves, and their repetition served only to confirmits

decision not to award the respondent the interim damages.

1. Issues
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38 The parties put forth a number of different arguments in this Court with
respect to the validity of the appellant’ s residence requirement. To my mind, the main
issues raised by those arguments -- and the ones | propose to discussin detail in these

reasons -- may be stated as follows:

(1)(@ Doesthe Canadian Charter apply in this case?

(b) If so, doesthe residence requirement imposed by the appellant infringe
the respondent’ sright to liberty under s. 7 of the Canadian Charter?

(c) If so, is the infringement in accordance with the principles of
fundamental justice?

(2)(a) Does the residence requirement imposed by the appellant
municipality violate the respondent’ s right to privacy under s. 5 of
the Quebec Charter?

(b) If so, can theviolation bejustified under s. 9.1 of the Quebec Charter?

39 Theappellant also raised an issuein the main appeal with respect to whether
the Court of Appeal erred in issuing its rectificatory judgment. For simplicity’s sake,
however, | have chosen to address this issue in the context of the cross-appeal. The

issues | will examine in discussing the cross-appeal can thus be stated as follows:

(1) DidtheQuebec Court of Appeal err inissuingitsrectificatory judgment
of November 15, 1995?

(2) Did the Quebec Court of Appeal err:

(& inrefusing to allow the respondent to adduce evidence during
the appeal hearing with respect to the interim damages,

(b) in failing to request of the parties that they submit further
argument in respect of the interim damages claim; or

(c) in failing to remand the matter of the interim damages to the
Quebec Superior Court?
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V. Analysis
A. The Appeal

(1) Preliminary Matters

Before examining the issues | have set out above, | find it necessary to
outline briefly two other issues raised by the parties, both of which were discussed at
some length in the courts below. Thefirst concerns whether or not the imposition of a
residence requirement of thekind at i ssue hereiswithin the competence of the appellant.
Therespondent contended that Resolutions CE 84-1491 and CM 84-1286 areultravires
-- and hence void -- on the ground that no power to adopt a general residence
requirement is conferred on the appel lant either under the terms of its governing statute,
the Charter of the City of Longueuil or under the Citiesand Towns Act, R.S.Q., c. C-19.
To buttress its submission, the respondent pointed out that a specific power to impose
aresidence regquirement on officers of local policeforcesisconferred on municipalities
by s. 65(d) of the Police Act, R.S.Q., c. P-13, and she argued that in light of this specific
power, no analogous general power to impose aresidence requirement on all municipal
employees existed. In response, the appellant relied on s. 52.13 of the Charter of the
City of Longueuil (as amended by S.Q. 1982, c. 81, s. 3), which reads as follows:

52.13 The clerk, the treasurer and the heads of departments and their
assistants, except the manager, shall be appointed by the council on report
of the committee. Such report may be altered or rejected by the majority of
all the members of the council. On report of the executive committee, the
council may, by the mgjority vote of all its members, suspend such officers,
reduce their salary or dismiss them.

The council shall also appoint, upon report of the committee, the other
officers or permanent employees.
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Temporary employees shall be appointed by the executive committee.
[Emphasis added.]

Pointing to the fact that the municipal council has the power to hire permanent
employees, the appellant argued that it must, by necessary implication, have the power
to set thetermsand conditionsof permanent employment. Intheappellant’ ssubmission,
the residence requirement is simply a condition of the respondent’s permanent
employment and, consequently, itsimposition falls within the municipality’ s sphere of

competence.

The second preliminary issue concerns the notion of public order, first
discussed by Baudouin J.A. inthe Court of Appeal. The appellant argued that Baudouin
J.A. erredin histreatment of public order inasmuch as he discussed theissue without any
consideration of arts. 1379 and 1437 of the Civil Code of Québec, S.Q. 1991, c. 64,
dealing respectively with adhesion contracts and abusive clauses. In the appellant’s
view, these provisions circumscribe the ambit of public order inthe realm of contractual
relations and, consequently, the notion of public order cannot be invoked apart from
them. Moreover, the appellant argued that evenif public order can properly be analysed
apart from arts. 1379 and 1437 C.C.Q., the matter at issue was one of “protective” (as
opposed to “directive”) public order and that, as a result, the respondent was free to
renounce the protection afforded to her as she saw fit; see B. Lefebvre, “Quelques
considérations sur la notion d’ ordre public ala lumiere du Code civil du Québec”, in
Dével oppements récents en droit civil (1994), 149, at pp. 149-60. The respondent, by
contrast, contended (@) that the notion of public order is not limited to the terms of arts.
1379 and 1437 C.C.Q.; and (b) that even if it were, the residence requirement at issue

would nonethel ess constitute an abusive clause within the meaning of art. 1437 C.C.Q.
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On this basis, the respondent argued, Baudouin J.A. was correct in finding that the

residence requirement was contrary to public order and, therefore, void.

42 In their written submissions, the parties gave considerabl e attention to both
these arguments. Thisisunderstandable given the reasonsfor judgment of the majority
of the Court of Appeal. In light of my conclusions in respect of both the Canadian
Charter and the Quebec Charter, however, | do not consider it necessary to address
either the ultra vires issue or the public order issue on their merits, and | decline to
express any opinion about them. Instead, | propose to turn directly to an examination

of the issues earlier set out.

(2) Issuel: Whether the Residence Reguirement Violates Section 7 of the
Canadian Charter

() Applicability of the Canadian Charter

43 In cases where a party seeks to invoke the protection of the Canadian
Charter, it is, of course, important to ensure that the Charter actually applies on the
facts. The scope of Charter’s application is delineated by s. 32(1), which provides as

follows:

32. (1)  ThisCharter applies

(a) to the Parliament and government of Canada in respect of all matters
within the authority of Parliament including all matters relating to the
Y ukon Territory and Northwest Territories; and

(b) to the legislature and government of each province in respect of all
matters within the authority of the legislature of each province.
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Referring to this provision and to the jurisprudence decided under it, the appellant
restated in this Court the application argument it had made in the Superior Court andin
the Court of Appeal. Essentialy, it contended that while municipalities may be subject
to Charter scrutiny in respect of the “public” or “governmental acts’ they undertake --
such as adopting by-laws -- they will nevertheless not be subject to the Charter in
respect of the “private acts’ they perform -- such as setting the terms and conditions of
employment for their employees. Positing that the imposition of the residence
requirement in this case amounted to setting a term of employment -- and hence to a
“private act” -- the appellant contended that the Canadian Charter finds no application
here at all. Despite the success this argument has enjoyed in the courts below, | am of
the opinion that it ismisguided. My reasons for taking this view can best be explained
through abrief review of the pertinent jurisprudence of this Court dealing with the scope

of application of the Canadian Charter.

Perhapsthefullest discussion of theissue of Charter applicationisfoundin
McKinney v. University of Guelph, [1990] 3 S.C.R. 229, and in its companion cases,
Harrison v. University of British Columbia, [1990] 3 S.C.R. 451, Douglas/Kwantlen
Faculty Assn. v. Douglas College, [1990] 3 S.C.R. 570, and Stoffman v. Vancouver
General Hospital, [1990] 3S.C.R. 483. There, thisCourt wasasked to decide, inter alia,
whether mandatory retirement policies adopted by certain universities and colleges (in
McKinney, Harrison and Douglas) and by ahospital (in Stoffman) could be subjected to
Charter review. Inreiterating and elaborating upon the view taken by Mclntyre J. inthe
seminal case of RWDSU v. Dolphin Delivery Ltd., [1986] 2 S.C.R. 573 (viz., that the
Canadian Charter appliesto Parliament, totheprovincial |egislatures, and to entitiesthat
carry out executive (or “administrative”) functions of government, but not to private
parties), themajority in McKinney, Harrison and Stoffman found that the Charter did not

apply on the facts, since the institutions whose policies were impugned were not
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themselves governmental in nature; nor were they putting into place a government

programme or acting in a governmental capacity in adopting those policies.

In Douglas, by contrast, the same majority found that the Canadian Charter
did apply to the mandatory retirement policy at issue, on the ground that Douglas
College was, in light of its constituent statute, simply an emanation of government. |
described the differences between McKinney and Harrison, on the one hand, and

Douglas, on the other, at pp. 584-85 of the latter case:

As its constituent Act makes clear, the college is a Crown agency
established by the government to implement government policy. Though
the government may choose to permit the college board to exercise a
measure of discretion, the simplefact isthat the board isnot only appointed
and removable at pleasure by the government; the government may at all
times by law direct its operation. Briefly stated, it is simply part of the
apparatus of government both in form and in fact. In carrying out its
functions, therefore, the collegeis performing acts of government, and | see
no reason why this should not include its actions in dealing with personsit
employsin performing these functions. Its statusis wholly different from
the universitiesin the companion cases of McKinney . . . and Harrison . . .
which, though extensively regulated and funded by government, are
essentially autonomous bodies. Accordingly, the actions of the collegein
the negotiation and administration of the collective agreement between the
college and the association are those of the government for the purposes of
s. 32 of the Charter. The Charter, therefore, applies to these activities.

Similar considerations to those underpinning the application analysis in
Douglasarosein Lavigne v. Ontario Public Service Employees Union, [1991] 2 S.C.R.
211. There, the principa issue was whether a provision of a collective agreement
compelling the appellant to pay union dues despite his non-membership in the
respondent union violated the Charter guarantees of freedom of expression and
association, insofar as the dues were being used to pay for specific political purposes
chosen by the union. 1n addressing whether the collective agreement provision at issue

was subject to Charter scrutiny at all, 1 found for the majority that the appellant’s
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employer, the Ontario Council of Regentsfor Collegesof Applied Artsand Technology,
was, by virtue of the terms of its empowering Act, essentially governmental in nature.

Drawing a parallel with Douglas, | stated, at pp. 311-12:

[Douglas], likethe present appeal, involved acoll ective agreement between
the college and the Association (a union under the applicable legislation).
There the Minister of Education by statute exercised a degree of control
over the collegethat closely matched that exercised by the Ministry over the
Council in the present case. It is true that in Douglas the college's
constituent Act expressly described it as an agent of the Crown, whereas
here the Act simply gives the Minister power to conduct and govern the
colleges and in this endeavour the Minister is to be “assisted” by the
Council. But thereality isthesame. Thegovernment, through the Minister,
has the same power of “routine or regular control”, to use the expression of
the majority of this Court, in Harrison . . . and Soffman . . . , companion
casesto Douglas.

Onthisbasis, the mgjority found that the Council of Regents was subject to the Charter.

Comparing McKinney, Harrison and Stoffman on the one hand to Douglas
and Lavigne on the other makes clear what | take to be an important idea governing the
application of the Canadian Charter to entities other than Parliament, the provincial
legidlatures or the federal or provincial governments; namely, that where such entities
are, inreality, “governmenta” in nature -- as evidenced by such things as the degree of
government control exercised over them, or by the governmental quality of thefunctions
they perform -- they cannot escape Charter scrutiny. In other words, the ambit of s. 32
iswide enough to include al entities that are essentially governmental in natureand is
not restricted merely to those that are formally part of the structure of the federal or
provincial governments. Thisis not to say, of course, that the Charter applies only to
those entities (other than Parliament, the provincial legislatures and the federal and
provincia governments) that are, by their nature, governmental. Indeed, it may be that

particular entitieswill be subject to Charter scrutiny in respect of certain governmental

1997 CanLll 335 (SCC)



48

-40 -
activitiesthey perform, even if the entities themsel ves cannot accurately be described as
“governmental” per se; see, e.g., ReKlein and Law Society of Upper Canada (1985), 50
O.R. (2d) 118 (Div. Ct.), at p. 157, where Callaghan J. held for the majority that even
though the Law Society of Upper Canada is not itself governmental in nature, it may
nevertheless be subject to the Charter in performing what amount to governmental
functions. Rather, itissimply to say that where an entity can accurately be described as
“governmental in nature”, it will be subject initsactivitiesto Charter review. Thus, the
Charter applied to Douglas College (in Douglas) and to the Council of Regents (in
Lavigne) because those bodies were wholly controlled by government and were, in
essence, emanations of the provincial legislatures that created them. Since the same
could not be said of the institutions under examination in McKinney, Harrison and
Soffman (and since none of those institutions was i mplementing a specific government
policy or programme in adopting its mandatory retirement regul ations), the Charter did

not apply in those cases.

The possibility that the Canadian Charter might apply to entities other than
Parliament, the provincial legislatures and the federal or provincial governmentsis, of
course, explicitly contemplated by the language of s. 32(1) inasmuch asentitiesthat are
controlled by government or that perform truly governmental functions are themselves
“matters within the authority” of the particular legidative body that created them.
Moreover, interpreting s. 32 as including governmental entities other than those
explicitly listed therein is entirely sensible from a practical perspective. Were the
Charter to apply only to those bodies that areinstitutionally part of government but not
to those that are -- as a simple matter of fact -- governmental in nature (or performing a
governmental act), the federal government and the provinces could easily shirk their
Charter obligations by conferring certain of their powers on other entities and having

those entities carry out what are, in reality, governmental activitiesor policies. In other
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words, Parliament, the provincial legislatures and the federal and provincial executives
could simply create bodies distinct from themselves, vest those bodies with the power
to perform governmental functions and, thereby, avoid the constraints imposed upon
their activitiesthrough the operation of the Charter. Clearly, thiscourseof actionwould
indirectly narrow the ambit of protection afforded by the Charter in amanner that could
hardly have been intended and with consequencesthat are, to say the least, undesirable.
Indeed, in view of their fundamental importance, Charter rights must be safeguarded
from possible attempts to narrow their scope unduly or to circumvent altogether the

obligations they engender.

| pause here to reiterate an important observation made in the cases
discussed earlier concerning how the notion of “government” isto be understood. The
mere fact that an entity performs what may loosely be termed a “public function” will
not by itself mean that the body under examination is“governmental” in nature. Thus,
with specific reference to the distinction between the applicability of the Charter, onthe
one hand, and the susceptibility of public bodiesto judicial review, ontheother, | stated

asfollows, at p. 268 of McKinney:

It was not disputed that the universities are statutory bodies performing
apublic service. Assuch, they may be subjected to the judicial review of
certain decisions, but this does not in itself make them part of government
within the meaning of s. 32 of the Charter. ... Inaword, the basis of the
exercise of supervisory jurisdiction by the courtsis not that the universities
are government, but that they are public decision-makers. [Emphasis
added.]

In order for the Canadian Charter to apply to institutions other than Parliament, the
provincial legislatures and the federal and provincial governments, then, an entity must
truly be acting in what can accurately be described as a*“governmental” -- as opposed

to amerely “public” -- capacity. The factors that might serve to ground a finding that
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an institution is performing “governmental functions’ do not readily admit of any a
priori elucidation. Nevertheless, and as| stated further onin McKinney (at p. 269), “[d]

public purposetest issimply inadequate” and “issimply not thetest mandated by s. 32”.

Having set out what | take to be the guiding principles, | turn now to
examinedirectly the Charter application issuesin thisappeal. The main issue concerns
whether the Canadian Charter appliesto municipalities-- liketheappellant -- at all. To
my mind, the analysis| have undertaken thus far leads inexorably to the conclusion that
it does. Whilethis Court has never before expressly endorsed that proposition, we have
donesoinferentially, inasmuch aswe have already applied the Charter to municipal by-
laws without specifically engaging in an analysis of the application issue; see Ramsden
v. Peterborough (City), [1993] 2 S.C.R. 1084. Moreover, the view that municipalities
are subject to the Charter isnot only sound, but also wholly consistent with the case law
| have been discussing. Indeed, municipalities-- though institutionally distinct fromthe
provincia governments that create them -- cannot but be described as “ governmental

entities’. | base this finding on a number of considerations.

First, municipal councils are democratically elected by members of the
general public and are accountableto their constituentsin a manner analogousto that in
which Parliament and the provincial legislatures are accountable to the electorates they
represent. To my mind, this itself is a highly significant (although perhaps not a
decisive) indicium of “government” in the requisite sense. Secondly, municipalities
possess a general taxing power that, for the purposes of determining whether they can
rightfully be described as* government”, isindistinguishabl e from the taxing powers of
Parliament or the provinces. Thirdly, and importantly, municipalities are empowered to
make laws, to administer them and to enforce them within a defined territorial

jurisdiction. Thus, while | expressed no specific opinion in McKinney as to whether
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municipalitiesare, infact, subject to the Charter, | neverthelesshad thisto say, at p. 270

of that case:

. . . | agree with the Court of Appea that, if the Charter covers
municipalities, it is because municipalities perform a quintessentially
governmental function. They enact coercive laws binding on the public
generally, for which offenders may be punished. . .. [Emphasis added.]

Finally, and most significantly, municipalities derive their existence and law-making
authority from the provinces; that is, they exercise powers conferred on them by
provincia legidatures, powers and functions which they would otherwise have to
perform themselves. Since the Canadian Charter clearly applies to the provincial
legislaturesand governments, it must, inmy view, also apply to entitiesupon which they
confer governmental powerswithin their authority. Otherwise, provinces could (in the
manner outlined earlier) simply avoid the application of the Charter by devolving

powers on municipal bodies.

Thislast point was discussed in some detail in Re McCutcheon and City of
Toronto (1983), 41 O.R. (2d) 652 (H.C.), where, in considering the very question of
whether municipalities are subject to the Charter, Linden J. (as he then was) stated, at
p. 662:

Counsel for the respondents point out that there is no express mention of
municipa governments and their by-lawsin s. 32 which provides that the
Charter applies to the Parliament and Government of Canada and the
L egislature and government of each province. Absent a specific reference
to municipal governmentsin s. 32(1), it is contended, that [sic] the Charter
does not apply to them . . ..

This cannot be the case, for it would permit circumvention of the
Charter through delegation to any body that is not classified as part of the
Government of Canadaor of aprovince. Thisis contrary to the tenor of s.
32(1), which providesthat subordinates (the Governments of Canadaand of
each province) cannot do that which their principals (Parliament and the

1997 CanLll 335 (SCC)



53

-44 -

Legidlatures) cannot do. It must be that more junior subordinates, like
municipalities, are to be similarly bound by the Charter.

Further on, at p. 663, Linden J. continued:

Municipalities, though a distinct level of government for some purposes,
have no constitutional status; they are merely “ creatures of thelegislature”,
with no existence independent of the Legislature or government of the
province. Hence, just as the provincial Legislatures and governments are
bound by the Charter, so too are municipalities, whose by-laws and other
actions must be considered, for the purposes of s. 32(1), as actions of the
provincia government which gave them birth.

While | have some reservations with respect to characterizing the provinces as the
“principals’ of municipalities (inasmuch as municipalities have distinct political
mandates and hence are not truly “agents’ of the province) | am in general agreement

with the thrust of Linden J.’s comments.

| would add onefurther thought at thispoint. Thisapproach appearsentirely
consistent with the traditional legal status of municipalities as governmental bodies.
Before the Canadian Charter, the courts had interpreted the powers conferred on
municipalities by the provinces as being restricted to making by-laws that were
“reasonable’, the general effect of which was to limit municipalities from encroaching
on individual rights; see City of Montréal v. Arcade Amusements Inc., [1985] 1 S.C.R.
368; R. v. Sharma, [1993] 1 S.C.R. 650; and R. v. Greenbaum, [1993] 1 S.C.R. 674,
where the by-laws at issue were declared ultra vires (in whole or in part) because they
unreasonably discriminated between classes of persons. See also Kruse v. Johnson,
[1898] 2 Q.B. 91 (Div. Ct.), at pp. 99-100, per Lord Russell of Killowen C.J., and City
of Halifax v. Read, [1928] S.C.R. 605, at pp. 612-13, per Newcombe J. While the by-

laws at issue in the latter cases were upheld, the idea that the reasonableness doctrine
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serves to protect individual rights is apparent from the passages cited. In the Charter
age, it seems wholly fitting that “reasonableness’ should be read in light of what the
Charter hasto say about the rights of the individual. And an attempt by the legislature
to so express amunicipal statute as to permit a municipality to breach Charter rights

would, it seemsto me, itself be contrary to the Charter mandate.

The approach | have taken to the relation of municipalitiesto the provinces
findsfurther support, I think, inthe reasoning underlying this Court’ sdecisionin Saight
CommunicationsInc. v. Davidson, [1989] 1 S.C.R. 1038. There, we had to decide, inter
alia, whether the Canadian Charter applied to the discretionary orders of a statutorily
appointed arbitrator. Speaking for the Court on this issue, Lamer J. (as he then was)
stated, at pp. 1077-78:

The fact that the Charter applies to the order made by the adjudicator
in the case at bar is not, in my opinion, open to question. The adjudicator
is a statutory creature: he is appointed pursuant to a legislative provision
and derives al his powers from the statute. As the Constitution is the
supreme law of Canada and any law that isinconsistent with its provisions
is, to the extent of the inconsistency, of no force or effect, it isimpossible
to interpret legislation conferring discretion as conferring a power to
infringe the Charter, unless, of course, that power isexpressly conferred or
necessarily implied. ... Legislation conferring animprecisediscretion must
therefore be interpreted as not allowing the Charter rights to be infringed.
Accordingly, an adjudicator exercising del egated powers does not havethe
power to make an order that would result in an infringement of the
Charter. ... [Emphasis added.]

While the application issues in Saight and those in the present case are by no means
identical, they can profitably be understood to share at least one salient feature; viz.,
both labour arbitrators (such asthe onein Saight itself) and municipalities (such asthe
appellant) exercise governmental powers conferred upon them by the approriate
legidative body. To be sure, the nature and scope of those powers is different. As

regardsthearbitrator in Saight, the delegated power consisted in the discretion to make

1997 CanLll 335 (SCC)



55

- 46 -
orders in the settlement of particular labour disputes. As regards municipalities, it
consists in the much broader discretion to adopt and enforce coercive laws binding on
a defined territory. In both cases, however, the ultimate source of authority is
government per se and, consequently, the entity under scrutiny will be kept in check
through the application of the Charter, just as government itself would be were it

performing the functions conferred.

For all these reasons, then, | am firmly of the opinion that the Canadian
Charter applies to municipalities. But what of the appellant’s submission that the
Charter should not apply because the activity in question -- i.e., the imposition of the
residence requirement -- isa“ private” as opposed to a“governmental” act? Asl have
already suggested, | cannot accept this distinction. The particular modality a
municipality chooses to adopt in advancing its policies cannot shield its activities from
Charter scrutiny. All the municipality’ s powers are derived from statute and al are of
agovernmental character; seethe cited passage from Saight, supra. An act performed
by an entity that is governmental in natureis, to my mind, necessarily “governmental”
and cannot properly be viewed as “private” at all. | set out my reasons for taking this
view in Lavigne, supra, where (as | noted earlier) | found for the majority that a
provision of a collective agreement -- i.e., acontractual term -- was subject to Charter
scrutiny on the basi sthat the body responsiblefor negotiating the agreement (the Council
of Regents) was, itself, essentially governmental in nature. At p. 314 of the judgment,
| stated:

It was al so argued that the Charter does not apply to government when
it engagesin activitiesthat are. . . “private, commercial, contractual or non-
public (in) nature’. In my view, this argument must be rejected. In today’s
worlditisunrealistic to think of the relationship between those who govern
and those who are governed solely in termsof thetraditional law maker and
law subject model. We no longer expect government to be smply a law
maker in the traditional sense; we expect government to stimulate and
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preserve the community’s economic and socia welfare. In such
circumstances, government activities which are in form “commercial” or
“private” transactionsarein reality expressions of government policy, beit
the support of a particular region or industry, or the enhancement of
Canada’ s overall international competitiveness. In this context, one has to
ask: why should our concern that government conform to the principles set
out in the Charter not extend to these aspects of its contemporary mandate?
To say that the Charter isonly concerned with government as law maker is
tointerpret our Constitutioninlight of an understanding of government that
was long outdated even before the Charter was enacted.

This rationale is as pertinent to municipalities like the appellant as to the Council of
Regentsin Lavigne. | therefore find that the Canadian Charter appliesto the residence

requirement at issuein this case.

Onefinal point should be added. Asl explained earlier, refusing to subject
entitiesactinginagovernmental capacity to Charter scrutiny would permit governments
to avoid the Charter by conferring governmental powers on non-governmental bodies.
It seems clear to me that the same situation could ariseif entities that are governmental
in nature (or, for that matter, governments themselves) were not subjected to Charter
scrutiny in respect of all their activities, including those that could -- if they had been
performed by a non-governmental entity -- plausibly be described as“ private”. Stated
simply, a government or an entity acting in agovernmental capacity could circumvent
the Charter not simply by granting certain of its powers to other entities, but also by
itself pursuing governmental initiatives through means other than the traditional
mechanism of government action -- i.e., the formal enactment of coercive laws. |

discussed thisissue in my reasonsin Douglas, at p. 585:

The fact that the collective agreement was agreed to by the appellant
association does not alter the fact that the agreement was entered into by
government pursuant to statutory power and so constituted government
action. To permit government to pursue policiesviolating Charter rightsby
means of contracts and agreements with other persons or bodies cannot be
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tolerated. The transparency of the device can be seen if one contemplates
agovernment contract discriminating on the ground of race rather than age.

The same reasoning applies in the context of the present case. Were the Charter not to
apply to all activities of governmental entities, the municipal resolutions pursuant to
which the residence requirement was imposed on the appellant’ s permanent employees
would not be subject to the Charter, while precisely the same requirement implemented
through the formal mechanism of aby-law would be. The difficultiesto which such an

approach could give rise are sufficiently obvious as to require no further explanation.

Theforegoing analysis, in my view, adequately disposes of the application
guestionin this case. For the reasons| have given, the residence requirement imposed
by the appellant -- a requirement which might, if it had been implemented by a non-
governmental body, properly be considered a “private” condition of employment -- is
susceptibleto Charter scrutiny, inasmuch asthe appellant municipality isgovernmental
in natureand, assuch, issubject inall itsactivitiesto Charter review. Asl noted earlier,
the substance of the respondent’s Charter claim is that the residence requirement
infringes her right to liberty under s. 7inamanner that failsto accord with the principles

of fundamental justice. | turn now to an examination of the issuesraised by that claim.

(b) The Liberty Interest Under Section 7

Beforeitiseven possibleto decidewhether the respondent’ ss. 7 rightswere
infringed in a manner that contravenes fundamental justice, it is necessary to establish
that the interest in respect of which she asserted her claim fallswithin the ambit of s. 7's

protection. For convenience, | set out s. 7 here:
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7. Everyone hastheright to life, liberty and security of the person and

theright not to be deprived thereof except in accordance with the principles
of fundamental justice.

The respondent took the position that the right to “liberty” enshrined in s. 7 includes
withinit aright to make fundamentally personal choicesfreefrom stateinterference and
that choosing where to establish one’s home falls within the scope of that right. The
appellant, whose submissions were echoed by the mis en cause Attorney General of
Quebec, tried to impugn this position in two ways. Firgt, it contended that the right
actually asserted by the respondent was not aright to choose whereto establish her home
at all, but rather an economic right in the nature of a “right to work”, and that such a
right did not fall within the ambit of s. 7 liberty guarantee. Alternatively, the appellant
submitted that even if the right asserted by the respondent was a right to choose freely
where to make her home, that right would similarly not be protected under s. 7. To my

mind, neither of the appellant’ s arguments can succeed.

The appellant’ sfirst argument can, | think, be addressed relatively quickly.
As should be clear, the success of the claim rests on the premise that the respondent has
mischaracterized the nature of the right in respect of which she seeks the Charter’s
protection, an issuethat is quite separate from the further question of whether economic
rights are protected by the s. 7 liberty guarantee. Thus, if the appellant isto prevail on
the s. 7 issue based on the contention that economic rights are not included within the
ambit of theright to liberty, it must first establish that the right at issueis, asit claims,
an economic right in the nature of a*“right to work” and not, as the respondent asserts,

aright to make an unfettered decision as to where to establish her home.

Admittedly, a certain degree of support for this line of argument can be

garnered from some American caselaw dealing specifically with challengesto municipal
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residencerequirements. In Ector v. City of Torrance, 514 P.2d 433 (1973), for example,
Mosk J. of the Supreme Court of California considered the constitutionality of a
residence requirement imposed by the respondent city on the appellant, a municipally
employed librarian. Affirming the decision of the Superior Court in which the
appellant’ s petition was denied, he cited Kennedy v. City of Newark, 148 A.2d 473 (N.J.
1959), and stated as follows, at pp. 437-38:

[A]ppellant asks usin effect to declare afundamental right to be“let alone”
in the choice of his place of residence. We are not unsympathetic to that
Thoreauvian goal, although we fear that in this day of land-use planning,
zoning, and environmental controls, it may be increasingly difficult to
achieve. Nevertheless, asChief Justice Weintraub of New Jersey explained,
inthistype of case“The question is not whether aman isfreeto live where
hewill. Rather the question iswhether he may live where he wishes and at
the same time insist upon employment by government.” . . . No such
“fundamental right” isexpressed or impliedinthe Constitution, and it isnot
the province of the courts to create substantive constitutional rightsin the
name of guaranteeing equal protection of the laws. [Emphasis added,;
citation omitted.]

A similar view appears to have been taken by the United States Supreme Court in
McCarthy v. Philadel phia Civil Service Commission, 424 U.S. 645 (1976). There, that
court had to decide whether aPhiladel phiamunicipal regul ation was unconstitutional as
aviolation of theplaintiff’ sright tointerstatetravel. Indescribing the plaintiff’ sposition
but rejecting his claim, the court found, at pp. 646-47, that he was trying to assert “a

congtitutional right to be employed by the city of Philadelphia while he is living

elsewhere”. (Underlining added; italicsin original.)

Inlight of these comments, the argument advanced by the appellant might,
at first, seemtenable. A closer analysis, however, reveal sthat the appellant’ sposition --
and, with respect, the position apparently taken in the American case law just cited -- is

flawed. In seeking toimpugn the residence restrictionimposed upon her, the respondent
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isnot, asthe appellant alleges, surreptitiously trying to assert aconstitutional ly protected
“right to employment” with the City of Longueuil. Sheis, instead, claiming that her
ability to take an unfettered decision as to where she wishesto live -- an ability which,
sheargues, enjoysthestatus of aconstitutionally protected right -- ought not to be denied
her simply because she has chosen to earn her living by working for the appellant
municipality. Thisisclear, | think, inasmuch as the respondent does not challenge the
very fact of her termination asbeing contrary to her s. 7 liberty interest; rather, she seeks
to impugn the basis upon which that termination was purportedly justified; viz., the
residence restriction itself. Put another way, the respondent’s real complaint is not
simply that she was dismissed from the appellant’s employ, but rather that she was

dismissed because she exercised (what she claimsis) a constitutionally protected right

to choose her place of residence as she seesfit. In light of these considerations, | am

satisfied that the respondent’s Charter claim does not implicate any notion of a
constitutional “right to employment” or any other “economic right”, and | would reject

the appellant’ s submission to the contrary.

Having accepted the respondent’ sview that the right she seeksto invokeis,
infact, aright to choose where to establish her home, | must still addressthe appellant’s
second contention; namely, that even aright of thisnature -- quite apart from any notion
of economic rights -- does not fall within the ambit of the liberty guarantee enshrined in
s. 7. Once again, | am unable to agree with this submission. Indeed, in my view, a
proper understanding of the scope of the s. 7 right to liberty militates strongly toward

the opposite conclusion. Let me explain.

In the recent case of B. (R.) v. Children’s Aid Society of Metropolitan
Toronto, [1995] 1 S.C.R. 315, this Court was called upon to decide, inter alia, whether

the s. 7 right to liberty included within its scope a right of parents to take decisions
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respecting the medical care of their children. More specifically, and in addition to a
claimraised under s. 2(a) of the Canadian Charter, we were asked to decide whether the
appellant parents (who were Jehovah’ sWitnesses) could properly invokeaconstitutional
right to make definitive choicesin respect of their daughter’ smedical treatment, in order
to preclude health care officials from ordering -- pursuant to powers granted to them by
the Child Welfare Act, R.S.O. 1980, c. 66 -- that the daughter undergo a blood
transfusion. Writing for aplurality consisting of myself and L’ Heureux-Dubé, Gonthier
and McLachlin JJ., | undertook a detailed discussion of the various principles | think
should guide the interpretation of s. 7, noting particularly that s. 7 must (as was first
enunciated in R. v. Lyons, [1987] 2 S.C.R. 309, and repeatedly followed by this Court)
be read in light of the values reflected in the Charter as a whole, and not just those
embodied by theother provisionsdescribed as*“legal rights”. | then referred specifically
to the decisions of Dickson C.J. in R. v. Oakes, [1986] 1 S.C.R. 103, and R. v. Big M
Drug Mart Ltd., [1985] 1 S.C.R. 295, in which the meaning of theterm “freedom” in ss.

1 and 2(a) was discussed, and found as follows, at p. 368:

The above-cited cases give us an important indication of the meaning
of the concept of liberty. On the one hand, liberty does not mean
unconstrained freedom. . . . Freedom of theindividual to do what he or she
wishesmust, in any organized society, be subjected to numerous constraints
for the common good. The state undoubtedly has the right to impose many
typesof restraintsonindividual behaviour, and not all limitationswill attract
Charter scrutiny. On the other hand, liberty does not mean mere freedom
from physical restraint. In a free and democratic society, the individua
must be left room for personal autonomy to live his or her own life and to
make decisions that are of fundamental personal importance. [Emphasis
added; citations omitted.]

Onthefactsof B. (R) itself, | found that the right asserted by the appellant parents fell
within this protected sphere of individual autonomy but that, in the circumstances, the
deprivation of the right was in accordance with the principles of fundamental justice.

As aconsequence, | held that no violation of s. 7 occurred.
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| note parenthetically that the joint reasons of lacobucci and Mgjor JJ. in B.
(R) (inwhich Cory J. concurred) do not, as| seeit, appear to take issue with my view

of the ambit of the s. 7 liberty guarantee. While, on the facts of B. (R.), my colleagues

disagreed with the finding that the appellant parents possessed a constitutional right to
decide what constitutes appropriate medical carefor their child (since, intheir view, the
purview of such a right must be delineated with specific reference to the competing
rights of the child to life and security of the person), they did not explicitly question the
idea that the right to liberty in s. 7 goes beyond the notion of mere freedom from
physical constraint and protects within its scope a narrow sphere of personal autonomy
wherein the state is, in normal circumstances, precluded from entering. Indeed, at p.

431, they stated:

We note that La Forest J. holds that “liberty” encompasses the right of
parentsto haveinput into the education of their child. Infact, “ liberty” may
very well permit parentsto choose among equally effective types of medical
treatment for their children, but wedo not find it necessary to determinethis
guestion in the instant case. We say this because, assuming without
deciding that “ liberty” has such a reach, it certainly does not extend to
protect the appellantsin the case at bar. Thereissimply no room within s.
7 for parentsto override the child’ s right to life and security of the person.
[Underlining in original; italics added.]

Sopinka J., too, did not explicitly disagree with my understanding of the scope of the
liberty interest protected by s. 7. Rather, hetook the position that the matter did not need
to be addressed in B. (R.) since, on the facts, there was no violation of the principles of

fundamental justice.

| should point out that the view | have expounded regarding the scope of the
right to liberty draws considerable support from the reasons of Wilson J. in R. v.
Morgentaler,[1988] 1 S.C.R. 30. Inthat case, my former colleague succinctly expressed

her opinion that the s. 7 liberty interest is concerned not only with physical liberty, but
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also with fundamental concepts of human dignity, individual autonomy, and privacy.

Indeed, at p. 166, she stated:

[A]n aspect of the respect for human dignity on which the Charter is
founded is the right to make fundamental personal decisions without
interference fromthe state. Thisrightisacritical component of theright to
liberty. Liberty, as was noted in [Singh v. Minister of Employment and
Immigration, [1985] 1 S.C.R. 177], is a phrase capable of abroad range of
meaning. In my view, thisright, properly construed, grants the individual
a degree of autonomy in making decisions of fundamental personal
importance.

Speaking for the plurality, | explicitly endorsed this passage in B. (R.), a pp. 368-69,
pointing out that | have long supported the views expressed in it. Indeed, shortly after
Morgentaler was decided, | stated in R. v. Beare, [1988] 2 S.C.R. 387, at p. 412, that |
had “ considerable sympathy” for the proposition that s. 7 includes within it aright to
privacy. Moreover, the view that the right to liberty encompasses more than just
physical freedomis, as | explained in B. (R.), supported by the vast preponderance of
American case law dealing with the subject; see, e.g., Meyer v. Nebraska, 262 U.S. 390
(1923); and Pierce v. Society of Ssters, 268 U.S. 510 (1925).

Theforegoing discussion servessimply toreiterate my general view that the
right to liberty enshrined in s. 7 of the Charter protects within its ambit the right to an
irreducible sphere of persona autonomy wherein individuals may make inherently
private choices free from state interference. | must emphasize here that, as the tenor of
my comments in B. (R.) should indicate, | do not by any means regard this sphere of
autonomy as being so wide asto encompass any and all decisionsthat individuals might
make in conducting their affairs. Indeed, such aview would run contrary to the basic
idea, expressed both at the outset of these reasons and in my reasons in B. (R.), that

individuals cannot, in any organized society, be guaranteed an unbridled freedom to do
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whatever they please. Moreover, | do not even consider that the sphere of autonomy
includes within its scope every matter that might, however vaguely, be described as
“private’. Rather, as | see it, the autonomy protected by the s. 7 right to liberty
encompasses only those matters that can properly be characterized as fundamentally or
inherently personal such that, by their very nature, they implicate basic choicesgoing to
the core of what it means to enjoy individual dignity and independence. As | have
already explained, | took the view in B. (R that parental decisions respecting the
medical care provided to their children fall within this narrow class of inherently
personal matters. In my view, choosing where to establish one’s homeis, likewise, a
quintessentially private decision going to the very heart of personal or individual

autonomy.

The soundness of this position can be appreciated most readily, | think, by
reflecting upon some of the intensely personal considerations that often inform an
individual’ s decision as to where to live. Some people choose to establish their home
in aparticular area because of its nearness to their place of work, while others might
prefer a different neighbourhood because it is closer to the countryside, to the
commercial district, to aparticular religiousinstitution with which they are affiliated, or
toamedical centrewhose servicesthey require. Similarly, some people may, for reasons
dearly important to them, valuethe historical significance or cultural make-up of agiven
locale, others again may want to ensure that they are physically proximate to family or
to close friends, while others still might decideto reside in aparticular placein order to
minimize their cost of living, to care for an ailing relative or, as in the case at bar, to
maintain apersonal relationship. Inmy opinion, factors such asthese vividly reflect the
ideathat choosing whereto liveisafundamentally personal endeavour, implicating the
very essence of what each individual valuesin ordering hisor her private affairs; that is,

the kinds of considerations | have mentioned here serve to highlight the inherently
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private character of deciding whereto maintain one’ shome. Inmy view, the state ought
not to be permitted to interfere in this private decision-making process, absent

compelling reasons for doing so.

Moreover, not only isthe choice of residence often informed by intimately

personal considerations, but that choice may al so have adeterminative effect onthevery

quality of one’s private life. The respondent put this point succinctly in her factum:

[TRANSLATION] Residence determines the human and social environment
in which an individual and his or her family evolve: the type of
neighbourhood, the school the children attend, the living environment,
services, etc. In this sense, therefore, residence affects the individual’s
entire life and development.

To my mind, the ability to determine the environment in which to live one s privatelife
and, thereby, to make choices in respect of other highly individual matters (such as
family life, education of children or care of loved ones) isinextricably bound up in the
notion of personal autonomy | have been discussing. To put the point plainly, choosing
where to live will be influenced in each individual case by the particular social and
economic circumstances of the person making the choice and, even more significantly,
by his or her aspirations, concerns, values and priorities. Based on all these
considerations, then, | concludethat choosing whereto establish one’shomefallswithin

that narrow class of decisions deserving of constitutional protection.

Support for this view isfound in the fact that the right to choose where to

establish one’ shomeis afforded explicit protection in the International Covenant™ ™ on

" Seeerratum [1991] 1 SC.R. iv
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Civil and Poalitical Rights, Can. T.S. 1976 No. 47, to which Canada became a party in

1976. Astherespondent informed us, Article 12(1) of that convention reads asfollows:

ARTICLE 12
1. Everyone lawfully within the territory of a State shall, within that

territory, have the right to liberty of movement and freedom to choose his
residence.

While subsection (3) of that provision provides that the right at issue can be limited by
states for certain stipulated reasons, the fact remains that the right to choose where to
resideisitself enshrined as one of the Covenant’s fundamental guarantees. Given this
Court’s previous recognition of the persuasive value of international covenants in
defining the scope of therights guaranteed by the Charter (see, e.g., ReferencerePublic
Service Employee Relations Act (Alta.), [1987] 1 S.C.R. 313, at p. 348, per Dickson C.J.
(dissenting), cited with approval in Saight, supra, at pp. 1056-57), | regard Article 12
as strengthening my conclusion that the right to decide where to establish one’s home
forms part of the irreducible sphere of personal autonomy protected by the liberty

guaranteeins. 7.

Having made clear why | find the right asserted by the respondent isindeed
comprised within theright to liberty, all that remainsto be considered asregards s. 7 of
the Canadian Charter is whether the deprivation of the respondent’s right to choose
whereto live -- through the imposition of the residence requirement -- conforms to the
principles of fundamental justice. | will examinethisissuein detail in the next section
of thesereasons. Beforedoing so, however, | should statethat | do regard theimposition
of the residence requirement asa* deprivation”, in the sense required by s. 7, despite an
argument to the contrary raised by the appellant. Whileit did not frame its submission

in precisely thismanner, the appellant essentially contended that evenif aright to choose
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whereto establish one’ shome existed under s. 7, there could be no “ deprivation” onthe
factsof this case because the respondent waived that right when she signed the residence
declaration. Put another way, theimposition of the residence requirement did not, inthe
appellant’sview, “deprive” the respondent of her right to decide whereto live because
she chose to sign the residence declaration and, thereby, renounced any right of that

nature that she might otherwise have enjoyed.

If it could be sustained onthefacts, the appellant’ sargument would raisethe
issue of whether it is even possible to waive a congtitutional right to choose where to
live, as an aspect of the right to liberty. Waiver of certain constitutional rights has, of
course been recognized by this Court in other contexts; see, e.g., Mills v. The Queen,
[1986] 1 S.C.R. 863, and R. v. Rahey, [1987] 1 S.C.R. 588, both dealing with s. 11(b);
and R. v. Richard, [1996] 3 S.C.R. 525, dealing with s. 11(d). | do not consider it
necessary to deal with that issue here, however, since even assuming that one can
legitimately waive the right to choose where to live, | am of the view that a waiver

argument cannot be upheld on the facts of this case.

Indeed, | find the appellant’ s contentionsin respect of waiver to be entirely
unpersuasive, inasmuch as they fail to recognize that the respondent had no alternative
but to accept the residence requirement if she wanted to assume permanent employment
with the municipality. By itsvery nature, waiver or renunciation of any right must be
freely expressed if it isto be effective. Here, however, the appellant ssmply presented
the respondent with two possible options -- she could either relinquish her post entirely
(or continue only in atemporary capacity), or she could assume a permanent position as

long as she undertook to maintain her home in Lonqueuil for the duration of her

employment. The difficulty presented by this situation was el oquently expressed by T.

A. Hampton in his article entitled “An Intermediate Standard for Equal Protection
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Review of Municipal Residence Requirements’ (1982), 43 Ohio &. L.J. 195, at pp. 210-
11:

What most likely lies at the heart of an employee's complaint is the
imposition of an unfair choice: amunicipal employee must decide whether
he values more highly hisjob or hishome. If he choosesto protect hisjob,
he loses the right to continue residing not only in a particular house, but in
a preferred neighborhood as well -- often among friends and family, and
closeto achurch, schools, and associations in whose affairs heisinvolved.
If he choosesinstead to protect his choice of community, he must forego an
opportunity to seek or maintain preferred employment.

While these comments were made in the context of a discussion dealing with rights
protected under the United States Constitution, | am of the view that they are equally
apposite here. Stated simply, the respondent in this case had no opportunity to negotiate
the mandatory residence stipulation and, consequently, she cannot in any meaningful
sense be taken to have freely given up her right to choose where to live. In civilian
parlance, her acquiescence in signing the residence declaration was (as Baudouin J.A.
found in the course of his public order analysis) tantamount to accepting a contract of

adhesion and, as such, it cannot properly be understood to constitute waiver.

As a subsidiary argument, the appellant contended that even if the
respondent did not waive her right by signing theresidence declaration inthefirst place,
she waived it later on by failing to move back to Longueuil when given the option of
doing so by arepresentative of the appellant. Thisargument, like the one just discussed,
cannot succeed. Indeed, to accept it would be to find that the respondent’s explicit
attempt to assert her right to choose whereto live by refusing to conform with the terms
of the residence requirement amounted somehow to a renunciation of that right. It

would, in other words, be to turn the facts of this case on their head. Having set out my
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reasons for rejecting the appellant’s waiver arguments, then, | turn now to an

examination of the final issue raised by the respondent’ss. 7 claim.

(c) The Principles of Fundamental Justice

The text of s. 7 provides that a deprivation by the state of an individual’s
righttolife, liberty or security of the person will not violate the Canadian Charter unless
it contravenes the “principles of fundamental justice’. Over the years since the
Charter’ sinception, this Court has repeatedly been called upon to interpret that phrase,
so asto determinein particular cases whether a Charter violation has, in fact, occurred.
In the early days of Charter adjudication, questions arose as to whether the principles
of fundamental justice included within their ambit a substantive element, in addition to
the guarantees of natural justice or procedural fairness. That issue was conclusively
settled by this Court in the Re B.C. Motor Vehicle Act, [1985] 2 S.C.R. 486, where all
members of the panel seized of the case agreed that the principles of fundamental justice
arenot limited merely to rules of procedure but include aswell a substantive component.
Thishas meant that if deprivations of therightsto life, liberty and security of the person
areto survive Charter scrutiny, they must be “fundamentally just” not only in terms of
the process by which they are carried out but also in terms of the ends they seek to
achieve, as measured against basic tenets of both our judicial system and our legal
system more generally; see Re B.C. Motor Vehicle Act, at p. 512; Beare, supra; and

Lyons, supra.

ThecasessinceReB.C. Motor Vehicle Act have made clear that, particularly
inlight of the possibility of substantivereview, the meaning of fundamental justice must

depend in a given case on both the nature of the s. 7 right asserted and the character of
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thealleged violation; see Pear|man v. Manitoba Law Society Judicial Committee, [1991]
2 SC.R. 869, at p. 884. In taking this contextual approach, this Court has often
considered it appropriate to elucidate a specific principle or set of principles governing
the particular matter before it. Thus, in Lyons, supra, the accused challenged certain
provisions authorizing the imposition of an indeterminate sentence on individuals
designated as dangerous offenders, on the basisthat they infringed the liberty guarantee
ins. 7. Writing for the mgjority, | explained (at p. 327) that determining whether the
provisions at issue infringed s. 7 in a manner that contravened the principles of
fundamental justice necessitated aninquiry into*thebasic principlesof penal policy that
have animated legislative and judicial practice in Canada and other common law
jurisdictions”.  Similarly, in Beare, supra, we considered whether mandatory
fingerprinting of persons who have been accused of a crime, but not yet convicted,
violated the s. 7 liberty interest. Writing this time on behalf of a unanimous Court, |
found (at pp. 402-3) that the principles of fundamental justice pertinent to that context
included “the applicable principles and policies that have animated legidative and

judicia practicein the field” of crime prevention and law enforcement.

But just asthis Court hasrelied on specific principlesor policiesto guideits
analysisin particular cases, it has also acknowledged that looking to “the principles of
fundamental justice” often involves the more general endeavour of balancing the
constitutional right of theindividual claimant against the countervailing interests of the
state. In other words, deciding whether the principles of fundamental justice have been
respected in a particular case has been understood not only as requiring that the
infringement at issue be evaluated in light of a specific principle pertinent to the case,
but also as permitting a broader inquiry into whether theright to life, liberty or security
of the person asserted by theindividual can, inthe circumstances, justifiably beviolated

given the interests or purposes sought to be advanced in doing so. To my mind,
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performing this balancing test in considering the fundamental justice aspect of s. 7 is
both eminently sensible and perfectly consistent with the aim and import of that
provision, since the notion that individua rights may, in some circumstances, be
subordinated to substantial and compelling collective interestsis itself a basic tenet of
our legal system lying at or very near the core of our most deeply rooted juridical
convictions. We need look no further than the Charter itself to be satisfied of this.
Expressed in the language of s. 7, the notion of balancing individual rights against
collective interests itself reflects what may rightfully be termed a “principle of
fundamental justice” which, if respected, can serve asthe basisfor justifying the state’ s

infringement of an otherwise sacrosanct constitutional right.

That the balancing test to which | refer has gained acceptance as an aspect
of the s. 7 inquiry into fundamental justice is, | think, apparent from a number of
decisions of this Court. In Beare, supra, at p. 404, for example, the Court weighed the
liberty interest of theindividual accused against such state interests asthe need “to arm
the police with adequate and reasonable powers for the investigation of crime”’, and
determined unanimously that the practice of fingerprinting persons who had been
accused but not yet convicted of an offence did not violate the principles of fundamental
justice. In Rodriguez v. British Columbia (Attorney General), [1993] 3 S.C.R. 519,

Sopinka J. (writing for the majority) had thisto say, at pp. 592-93:

| cannot subscribe to the opinion . . . that the state interest is an
inappropriate consideration in recognizing the principles of fundamental
justice in this case. This Court has affirmed that in arriving at these
principles, a balancing of the interest of the state and the individual is
required. [Emphasis added.]
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Similarly, in Thomson Newspapers Ltd. v. Canada (Director of Investigation and
Research, Restrictive Trade Practices Commission), [1990] 1 S.C.R. 425, L’ Heureux-

Dubé J. stated, at pp. 579 and 583:

[T]he Charter has not rendered obsolete society’s interest in the
enforcement of its laws. . . . This is especialy true of s. 7, where the
collective interest in law enforcement finds expression in the principles of
fundamental justice, and must be balanced against the deprivation of
individual rights to life, liberty and security of the person, as these rights
have come to be recognized in our judicia system.

Fundamental justice in our Canadian legal tradition . . . is primarily
designed to ensure that a fair balance be struck between the interests of
society and those of its citizens. [Emphasis added.]

| echoed this sentiment in my own reasons in that case, finding, at p. 539, that “the
interests of theindividual and those of the state, both . . . play apart in assessing whether
aparticular law violates the principles of fundamental justice’, and, at p. 541, that “the
community’ sinterest isone of the factorsthat must be taken into account in defining the
content of the principles of fundamental justice”. While both L’ Heureux-Dubé J. and
| wrote only for ourselvesin Thomson Newspapers, we each concurred in the majority’s
disposition, and our views on this matter were not explicitly questioned by our
colleagues. Moreover, the same view of fundamental justice has implicitly -- and
sometimes explicitly -- underpinned anumber of other decisions of this Court; see, e.g.,
R. v. Jones, [1986] 2 S.C.R. 284; Lyons, supra; Chiarelli v. Canada (Minister of
Employment and Immigration), [1992] 1 S.C.R. 711; Cunninghamyv. Canada, [1993] 2
S.C.R. 143, at pp. 151-52; and B. (R.), supra; seealso T. J. Singleton, “The Principles

of Fundamental Justice, Societal Interestsand Section 1 of the Charter” (1995), 74 Can.
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Bar Rev. 446, which, although questioning the balancing test, providesauseful summary

of the pertinent case law.

From the foregoing discussion, it is clear that deciding whether the
infringement of as. 7 right is fundamental just may, in certain cases, require that the
right at issue be weighed against the interests pursued by the state in causing that
infringement. This balancing process will necessarily be contextual, insofar as the
particular right asserted, the extent of itsinfringement, and the state interestsimplicated
in each particular case will depend largely on the facts. Asdiscussed earlier, the right
infringed in this caseisthat of the respondent to choose where to establish and maintain
her home, a right which | found enures to her as an aspect of that narrow sphere of
personal autonomy protected by the liberty guarantee. For its part, the appellant pointed
to three “public interests’ that in its view, justified the imposition of the residence

requirement. | propose to deal with each of themin turn.

Before doing so, however, it isimportant to highlight two salient features
of the particular residence requirement at issue here. First, the municipal resolutions
adopted by the appellant provide that a declaration of the kind signed by the respondent
must be signed by all permanent employees of the municipality who were hired after the

date the resolution was adopted, regardless of their status or function. Secondly, the

residence requirement does not stipulate simply that permanent employees must reside

in Longueuil when they are hired, or for a certain period before they are hired. Rather,

it providesthat they must maintain their residencein Longueuil for the duration of their

employment, on pain of termination. In my view, these features must be bornein mind
in determining whether the particular residence requirement at issue contravenes

fundamental justice.
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| turn now to examine the * public interests’ relied upon by the appellant as
justifications for the residence requirement. Thefirst focused on the ideathat residents
wholivedwithintheterritorial limitsof the municipality would be better acquainted with
thecity, moreintouch with thecommunity’ sneedsand desiresand, therefore, better able
to serve the community through their employment. Thisargument amounted essentially
to the claim that, by compelling its employeesto live in the municipality, the appellant
could ensureto the best of its ability that the residents of Longueuil were provided with
ahigh quality of local services. Whilethisisdoubtless alaudable goal, | cannot accept
that it justifies invading the personal autonomy of individual employees by depriving
them of their constitutional right to choose where they wish to have their homes; that is,
| am not convinced that the appellant’ s interest in providing the best services possible
warrants so significant an intrusion into its employees’ private life. Moreover, even
assuming that this am were sufficiently compelling to warrant infringing the

respondent’ srights, it nevertheless suffers from two further difficulties.

First, it is by no means clear that requiring employees to maintain their
homes within the municipality’s territorial limits will necessarily have the effect of
ingtilling in them the sense of pride and commitment to their city suggested by the
appellant. It is, after all, perfectly conceivable that employees living outside the
municipality might have just as strong a sense of loyalty to their employer and to the
citizens they serve as those who reside within the city limits. Likewise, there is no
guarantee that those residing within the municipality will take as active an interest in
their surroundingsasthe appellant would have usbelieve. Thisseemsparticularly likely
of those employees who, against their wishes, would be compelled by the residence

requirement to live within the municipal limitsin order to keep their jobs.
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Secondly, it appears to me that the goal of providing a high standard of
municipal services could easily be pursued through means less drastic than demanding
that all permanent employees arrange one of the most fundamental aspects of their
private livesin conformity with the municipality’ swishes. In other words, the desireto
provide the best possiblelocal services does not necessitate constraining an employee’s
inherently personal choiceastowhereheor shewishestolive. | would concludeonthis
basis that the first “public interest” relied upon by the appellant does not justify the

imposition on the respondent of the residence requirement at issue.

The second “publicinterest” invoked by the appellant concerns the various
economic benefits that might enure to the municipality from having its employeeslive
within itsterritory. Essentially, the appellant contended both (a) that the economy of
Longueuil would be supported by a steady stream of income from resident employees,
and (b) that municipal revenuesthemsel veswoul d be bol stered through taxation of those
employees. While there was some disagreement in the oral hearing as to whether the
taxation aspect of this claim was properly raised before this Court, | do not consider it
necessary to pronounce on that issue. Even assuming thisrationale can appropriately be
considered, the appellant’ s position suffersfrom the same difficulties asthose raised by
thefirst justification it invoked. Stated simply, | cannot see how the fact that the City
of Longueuil might benefit fiscally or economically from having its permanent
employees live within its territory can provide a sufficiently compelling basis upon
which to override the respondent’ s right to decide where she wishesto live -- the mere
possibility of stimulating local business or of augmenting the funds in the municipal
purse does not, in my view, provide an adequate reason for overriding the constitutional
guarantee at issue. | find, therefore, that this second “public interest” isinsufficient to

vindicate the appellant’s position.
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The final “public interest” relied upon by the appellant merits a somewhat
fuller discussion. Unlike the first two justifications it invoked, this one concerns not
only the benefits that may enure to the municipality from imposing the residence
requirement, but also the particular type of work performed by the employees upon
whom it isimposed. Specifically, the appellant contended that residence requirements
are justified whenever the functions performed by the employees subject to them are
themselves of public importance and, as regards the case at bar, it argued that the
services performed by the respondent in her capacity as a police radio operator were
sufficiently important asto justify requiring her to residein Longueuil for aslong as she

held that post.

In contrast to the views | have taken with respect to the other justifications
relied on by the appellant, | have some sympathy for the general proposition underlying
thisone. Indeed, it seems to me that, in certain circumstances, a municipality (or, for
that matter, another government actor) might well be justified in imposing aresidence
requirement on employees occupying certain essential positions. For example, it may
be that aresidence requirement imposed on emergency workers such as police officers,
firefighters or ambulance personnel would conform to the principles of fundamental
justiceinasmuch asthe publicinterest in ensuring that such personsarereadily available
intimesof urgent needisplainly apparent. While considerations such as* distancefrom
the workplace” or “time needed to get to work” may, in some cases, constitute more
cogent criteria upon which to structure such a requirement than “city limits’, the basic
idea of imposing aresidence requirement seems, at least prima facie, to bejustifiablein
such acontext. Though addressing theissue under the rubric of public order, Baudouin

JA. agreed with thisview. He stated, at p. 2571
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[TRANSLATION] [B]ecause of the demands of their occupations, such
persons as police officers, firefighters and ambulance workers may be
required to live in the municipality that employsthem, or possibly within a

specific areainside or outside the municipality, so that they can be reached
quickly and be immediately available in an emergency.

Analogous arguments might be possible with respect to persons engaged in other forms
of municipal employment. Thus, arequirement that the municipal councillorsof agiven
city residewithin aspecified area, for example, might well bejustified on the ground that
the very nature of their occupation demands that they be intimately acquainted with the
constituenciesthey represent. Each case of thiskind will, of course, have to be decided
on its own facts; | offer the foregoing comments only as examples that might, in an
appropriate case, surviveconstitutional scrutiny. | should also notethat, in certain cases,
factors other than the nature of the employee’ s position may also suffice to justify the

imposition of aresidence requirement.

It is worth noting that treating different occupations differently as regards
the justifiability of residence requirements is supported by a certain line of American
case law. While much of the reasoning in those cases is specific to the American
constitutional context (insofar as it focuses on the appropriate level of “constitutional
scrutiny” -- asit is known -- to be applied in a given case), it is nevertheless apposite
here insofar as it lends support to the view that the main premise underlying the
appellant’s third “public interest” is sound. Thus, in Fraternal Order of Police,
Youngstown Lodge No. 28 v. Hunter, 360 N.E.2d 708 (1975), certiorari denied, 424 U.S.
977 (1976), for example, the Ohio Court of Appealsfound that aresidence requirement
imposed on municipal employees of the city of Y oungstown was constitutionally valid
asregardspolicemen, butinvalid asregardsthe plaintiff, who wasamaintenance worker
at the local airport. Similarly, in Detroit Police Officers Ass n v. City of Detroit, 190
N.W.2d 97 (1971), appeal dismissed for want of substantial federal question, 405 U.S.
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950 (1972), amagjority of the Supreme Court of Michigan upheld a municipal residence
requirement imposed on officers of the Detroit police force, finding expressly that by
virtue of their position as emergency workers, police officers can be distinguished from
other kinds of employees; see also Hanson v. Unified School Dist. No. 500, Wyandotte
County, Kan., 364 F. Supp. 330 (D. Kan. 1973), wherein a residence requirement
imposed on schoolteachers was held invalid as not resting on any “reasonable basis’.
While it is true that a significant number of American cases have upheld residence
requirements even in respect of non-emergency employees, they have largely done so
not on the basisthat the requirements constituted justified violations of rights, but rather
on the ground that the particular right asserted by the plaintiff -- normally a “right to
travel” or a“right to equal protection” -- was not violated at all; see, e.g., Ector, supra;
Andrev. Board of Trustees of the Village of Maywood, 561 F.2d 48 (7th Cir. 1977); and
SalemBlue Collar Workers Ass nv. City of Salem, 33 F.3d 265 (3rd Cir. 1994); seealso
Hampton, supra; R. S. Myers, “The Constitutionality of Continuing Residency
Requirements for Local Government Employees:. A Second Look” (1986), 23 Cal. W.
L. Rev. 24; and Note, “Municipal Employee Residency Requirements and Equal
Protection” (1974-1975), 84 Yale L.J. 1684.

Having accepted that residencerequirementsrel ated to specific occupations
might, in some cases, be justified, the question here becomes whether the requirement
imposed on the respondent can be upheld on that ground. Inmy view, it cannot, and this
for two reasons. Thefirst has to do with the ambit of the requirement itself. As noted
earlier, the residence requirement at issue here applies not only to employees whose
functions, for one reason or another, require that they be proximate to their place of
work. Rather, it applies to all permanent employees of the municipality hired after
October 23, 1984. In my view, thisrenders the requirement too broad to be justified on

the basis of the third “public interest” relied on by the appellant. The concerns
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underlying this finding were well expressed by the New Hampshire Supreme Court in
Donnelly v. City of Manchester, 274 A.2d 789 (1971). There, that court expressly
recognized that amunicipal ordinance imposed by the defendant city upon the plaintiff
schoolteacher violated the latter’ s right to choose where to live, and had this to say, at
p. 791:

[T]he ordinance can be upheld only if the requirement that the employees
live within the city serves a public interest which is important enough to
justify the restriction on the private right. There is nothing in the record
before us nor have any reasons been advanced which would justify the
broad restrictions of this ordinance. We do not say that there are no
employees whose residence near their place of duty may not be important
enough to justify a restriction upon their place of residence but if such
restrictions are permissible asto somethis does not justify the broad and all
inclusiverequirement that all employeeslivewithinthecity limits. Nothing
has been brought to our attention . . . which would justify the application of
the restriction to schoolteachers. [Emphasis added.]

The second reason | cannot accept the appellant’ s submissionsisthat even
if the residence requirement were restricted, say, to emergency workers, the respondent
would not, in my view, fall within that class of employees. Indeed, while the tasks
performed by a police radio operator are undoubtedly important in the day to day
administration of law enforcement, they do not seem to meto fall within the same class
of essential services as, for example, the tasks performed by firefighters, ambulance
workers, or police officers themselves. Consequently, | would reject the appellant’s

contentions in this regard.

Two final points should be made. First, as| mentioned briefly earlier, the
residence requirement at issue stipulates not only that the respondent must be aresident
of Longueuil at the time she is hired, but also that she must remain a resident for the
duration of her employment. Whileit isnot necessary to decide the matter (and | do not

do s0), it seemsto methat aresidence requirement that intruded to alesser degree on an
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employee’ s right to choose where to live -- say, by requiring only that she be a local
resident at thetime sheishired -- might stand a better chance of survivingas. 7 review,
eveninrespect of an employeewhosejob doesnot by itsnature provide any justification
for imposing aresidence requirement. Thisis because where the violation of the right
at issueisless severe, the state interests required to justify it may, generally speaking,

be commensurately less pressing.

Secondly, | have no doubt that certain kindsof municipal activitiesthat have
the effect of impinging upon the individual’ s right to choose where to live will, in the
normal run of cases, neverthel ess bejustified on the basis of compelling publicinterests.
For example, municipal zoning by-laws that designate certain areas of a city as
“commercial” and other areas as “residential” undoubtedly have the effect of
constraining the ability of individuals to choose where they wish to establish their
homes. It would appear to me, however, that in most -- if not all -- such cases, zoning
by-laws (and other similar measures) will survive s. 7 scrutiny of the kind undertaken
in these reasons on the ground that they intrude upon personal autonomy to only avery
limited degree, whilepromoting ahighly significant collectivegoal; namely, maintaining
social and commercial order at the local level. No similar goal is advanced by the

imposition of the residence requirement in this case.

Having found that none of the * public interests’ suggested by the appellant
suffices on the facts of this case to justify infringing the respondent’ s right to choose
where to live, | conclude that the residence requirement at issue here violates the
respondent’s right to liberty in a manner that does not conform to the principles of
fundamental justice and, therefore, that it contravenes one of the constitutional
guaranteesenshrined in s. 7 of the Canadian Charter. | should explainthat | see no need

to examinetheissuesin this appeal under the rubric of s. 1 of the Charter, given that all
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the considerations pertinent to such an inquiry have, | think, already been canvassed in
the discussion dealing with fundamental justice. Moreover, and as this Court has
previously held, aviolation of s. 7 will normally only bejustified under s. 1 in the most
exceptional of circumstances, if at al; see Re B.C. Motor Vehicle Act, supra, at p. 518,

per Lamer J., and at pp. 523-24, per Wilson J. Such circumstances do not exist here.

My conclusion that the residence requirement at issue violates s. 7 of the
Canadian Charter is of course sufficient, in and of itself, to dispose of the appeal in
favour of the respondent. Nonetheless, | propose to undertake an analysis of the claim
asserted under s. 5 of the Quebec Charter for, in my opinion, the residence requirement
at issue hereisequally violative of that provision and cannot be saved by the limitation

provision found in s. 9.1. | turn to an examination of those matters.

(3) Issue2: Whether the Residence Requirement Violates Section 5 of the
Quebec Charter and Whether, if it Does, it Can Be Saved by Section
9.1

(8 TheRight to Privacy in Section 5

Unlike the Canadian Charter, the scope of the Quebec Charter is not
restricted to “government action”. Consequently, no issues of application need be
discussed. Furthermore, given that | have already addressed the nature of the right
asserted by the respondent in my discussion of s. 7 of the Canadian Charter (i.e., by
finding that it isa*“right to choose whereto live” and not a“right to work” as contended
by the appellant), it is unnecessary to revisit that question here. Nor do | consider it
necessary to make any further comments with respect to the issue of waiver, for while
the appellant pointed out that this Court’s decision in Frenette v. Metropolitan Life

Insurance Co., [1992] 1 S.C.R. 647, establishes the possibility of waiving rights to
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privacy under s. 5 of the Quebec Charter in some circumstances, those circumstances

do not exist in this case for the reasons given earlier in relation to waiver under the
Canadian Charter. In light of these considerations, | propose to move directly to an
examination of whether the appellant’ simposition of the residence requirement violated
the Quebec Charter by depriving the respondent of the ability to choose where to

establish her home.

| should first mention in thisregard that the respondent raised argumentsin
this Court not only in respect of s. 5 of the Quebec Charter, but also in respect of s. 1.

For convenience, | repeat those provisions here, in French and English:

1. Tout é&rehumain adroit alavie, ains qu'alasireté, al’intégritéet ala
liberté de sa personne.

Il possede également la personnalité juridique.
5. Toute personne a droit au respect de savie privee.

1. Every human being has a right to life, and to personal security,
inviolability and freedom.

He also possesses juridical personality.

5. Every person has aright to respect for his private life.

Asregardss. 5, the respondent contended that choosing whereto liveisafundamentally
personal decision, falling within the ambit of the “private life” protected by that
provision. Asregards s. 1, the respondent similarly alleged that the right to choose

where to establish one’s home falls within the scope of the right to “freedom”.

Weretherenot another provision of the Quebec Charter aimed moredirectly
at guaranteeing protection for individuals private spheres of life, | would have had

considerable sympathy for therespondent’ ss. 1 argument. It seemsto me, however, that
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in enacting s. 5 in addition to s. 1, the Quebec legislator expressly contemplated the
importance of protecting matters of a fundamentally private or personal nature, and
deemed it appropriateto provide specific protection for them. Inlight of this, | am of the
view that matters involving personal autonomy and privacy -- such as choosing where
to establish one’s home -- will normally be more appropriately addressed under s. 5.
Thisisnot necessarily to say that s. 1 does not protect personal autonomy at all; rather,
it is simply to say that since s. 5 is, by its very terms, aimed directly at protecting
individuals' private lives, matters that implicate privacy and persona autonomy will
generally be better dealt with there. Sincel am of the view that the right asserted by the
respondent inthiscaseisprotected by s. 5, | find it unnecessary to addressthe arguments

made in respect of s. 1.

| turn, then, to the parties’ submissions in respect of s. 5. The appellant,
along with the mis en cause, argued that s. 5 found no application in the present case
because it protects only (a) a very limited class of interests related directly to the
individual himself or herself (such as physical image) and (b) certain kinds of
confidential information (such as medical records or health status), but that it does not
protect what | have described asanarrow sphere of personal autonomy. Therespondent,
by contrast, argued that the notion of “privatelife” (“vie privee”) implicated by s. 5 has
yet to befully determined, that it should be found to include alimited sphere of personal
autonomy with respect to personal decision-making, and that that sphere of autonomy

should, in turn, be found to include the right to choose where to establish one’s home.

The Quebec courts have clearly recognized that, in appropriate cases, such
things as confidential or personal information will befound to enjoy the protection of s.
5 of the Quebec Charter; see, e.g., Reid v. Belzile, [1980] C.S. 717, and Centre local de

services communautaires de I’ Erable v. Lambert, [1981] C.S. 1077 (both dealing with
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medical records); Cohen v. Queenswear International Ltd., [1989] R.R.A. 570 (C.S.)
(dealing with photographic image); and The Gazette (Divison Southam Inc.) v.
Valiquette, [1997] R.J.Q. 30 (C.A.) (protecting personal information concerning state of
health from becoming public); seealsoP. A. Molinari and P. Trudel, “Ledroit au respect
del’honneur, de laréputation et de lavie privée: aspects généraux et applications’, in
Formation permanente du Barreau du Québec, Application des Chartes des droits et
libertés en matiere civile (1988), 197. | have no doubt that the decisions mentioned, so
far asthey go, accurately express part of what is captured within the scope of aright to
“respect for [one's] private life”. In my view, however, the respondent is correct in
claiming that the ambit of the right to privacy has not yet been fully delineated and that
other aspects of “private life” may, as cases arise, be found to enjoy the protection of s.
5. Inmy view, one of those other aspects is that narrow sphere of personal autonomy

within which inherently private choices are made.

Thisview findsconfirmation, inter alia, inValiquette, supra, at p. 36, where

Michaud C.J.Q. (speaking for aunanimous panel of the Quebec Court of Appeal) stated:

[TRANSLATION] Theright to one’ sprivatelife, which isconsidered one
of the most fundamental of the personality rights . . . has still not been
formally defined.

Itispossible, however, toidentify the componentsof theright to respect
for one's private life, which are fairly specific. What isinvolved isaright
to anonymity and privacy, aright to autonomy in structuring one’ s personal
and family lifeand aright to secrecy and confidentiality. [Emphasisadded;
citation omitted.]

| endorse the views expressed by Michaud C.J.Q. and find, accordingly, that s. 5 of the
Quebec Charter protects, among other things, the right to take fundamentally personal
decisions freefrom unjustified external interference. But asin the case of the Canadian

Charter, where | found that the sphere of autonomy protected by the liberty interest in
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s. 7isnarrowly circumscribed, | am of the view that the scope of decisionsfalling within
the sphere of autonomy protected by s. 5issimilarly limited; viz., only those choi cesthat

are of afundamentally private or inherently personal nature will be protected.

Having found that the right to make fundamentally personal decisionsis
protected by s. 5, the next question iswhether choosing whereto live qualifies as one of
those decisions. For the reasons expressed in relation to s. 7 of the Canadian Charter,
| am of the view that it does, and | do not propose to repeat my earlier comments here.
Sufficeit to say that by virtue of both the intimately personal considerations that factor
into one's choice as to where to live and the very significant effects that choice
inevitably hason one’ spersonal affairs, theright to befreefrom unjustified interference
in making a decision as to where to establish and maintain one’ s home seemsto meto
fall squarely within the scope of the Quebec Charter’ s guarantee of “respect for [one' g
private life”. Since the residence requirement imposed by the appellant essentially

precluded the respondent from making that choice fredly, it violates s. 5.

This conclusion draws significant support from the majority decision of
Gendreau J.A. in Brasserie Labatt, supra, upon which Gendreau J.A. himself relied in
rendering hisjudgment in the present case. There, the respondent wasrequired to move
with his family from Quebec City to Montreal as aterm of a promotion he was given
within the management of the appellant brewery. While the respondent himself moved
to Montreal, hisfamily did not join him and, after anumber of months, he was fired on
the ground that he had failed to comply with the residence requirement in his contract.
Gendreau J.A. held that the residence requirement was both contrary to public policy and
violative of s. 5 of the Quebec Charter. In making his findings in respect of the latter
ground, he stated, at p. 79:
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[TRANSLATION] I do not believe that theright to one’ s private life set out in
the Charter cannot include protection of thetype and degree of cohabitation
chosen by spouses and their children. In other words, where an employer
imposes the location of the conjugal home and requires spouses and their
children to live together more or less al of the time out of a concern for
image and greater efficiency, it seems to me that this interferes with the
protection of private life as defined in the Charter, in relation to the

employee, the employee’ s spouse and each of the employee’ s children, and
istherefore prohibited.

Baudouin J.A. found that Brasserie Labatt could be distinguished from this
case on the basis that, unlike the residence requirement at issue there, the residence
requirement here does not apply to anyone other than the respondent. With respect, |
disagree. While the residence requirement at issue in Brasserie Labatt did apply
explicitly to the respondent’ s family (and, in that sense, differed from the one at issue
here), the gist of the respondent’ s claim in that case was, nonethel ess, exactly the same
asthat of the respondent’ s here; namely, that by imposing a residence requirement, the
respective employers in each case have invaded a sphere of personal autonomy within
whichindividualsmust beleft to maketheir own fundamentally private choices. Indeed,
to find as Baudouin J.A. did that the respondent in Brasserie Labatt could benefit from
s. 5 but that the respondent in this case cannot would, in my view, amount to finding that
residence requirementsimposed only on employeesthemselvesdo not violate the “ right
to choose whereto live” while those imposed on the employee and hisor her family do.

Again, with respect, | see no basis for this distinction.

For al these reasons, | am of the view that the residence requirement
imposed by the appellant violates the respondent’ s right to respect for her private life,
enshrined in s. 5 of the Quebec Charter. | will now examine whether that violation can

be justified under s. 9.1.

(b) Section9.1
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Section 9.1 of the Quebec Charter reads asfollowsin French and English:
9.1 Les libertés et droits fondamentaux s exercent dans le respect des
valeursdémocratiques, del’ ordre public et du bien-étre général descitoyens
du Québec.

Laloi peut, acet égard, en fixer la portée et en aménager |’ exercice.
9.1 In exercising his fundamental freedoms and rights, a person shall
maintain aproper regard for democratic values, public order and the general
well-being of the citizens of Québec.

In this respect, the scope of the freedoms and rights, and limitsto their
exercise, may be fixed by law.

Asisevident fromitsvery terms, s. 9.1 allowsfor the possibility that the “fundamental
freedomsand rights” enshrined in the Quebec Charter may be subject to limitsfixed by
law. While it might be argued -- | do not say how successfully-- that the residence
requirement at issue would not constitute a“law” for the purposes of s. 9.1, and while
there appears to be some uncertainty in the academic literature as to whether the first
paragraph of s. 9.1 can ever apply to limit rights even where no applicable “law” does
SO (see, e.g., F. Chevrette, “Ladisposition limitative de la Charte des droits et libertés
delapersonne: ledit et le non-dit”, in De la Charte québécoise des droits et libertés:
origine, nature et défis (1989), 71), | do not consider it necessary to pronounce

specifically upon either of those issues. | take thisview for the following reasons.

First, neither issuewasexplicitly addressed by the partiesand, consequently,
the Court has not had the benefit of counsel’ s submissions on the questions they raise.
Putting that matter aside, however, and operating on the assumption that s. 9.1 properly
applieshere, | am of the opinionthat it would not, in any event, avail the appellant inthis
case. Asthis Court unanimously held in Ford v. Quebec (Attorney General), [1988] 2
S.C.R. 712, s. 9.1 of the Quebec Charter is to be interpreted and applied in the same

manner ass. 1 of the Canadian Charter. Thus, asthe Court explained in Ford, the party
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seeking to justify alimitation on a plaintiff’s Quebec Charter rights under s. 9.1 must
bear the burden of proving both that such a limitation is imposed in furtherance of a
legitimate and substantial objective and that the limitation is proportional to the end
sought, inasmuch as(a) it isrationally connected to that end, and (b) therightisimpaired
aslittle as possible; see Oakes, supra; and R. v. Edwards Books and Art Ltd., [1986] 2
S.C.R. 713. Essentialy for the reasons | gave in my discussion of fundamental justice
in the context of s. 7 of the Canadian Charter, | am of the opinion that two of the
objectivessuggested by the appellant asthe basi sfor imposing theresi dencerequirement
on the respondent in this case -- namely, (i) the maintenance of a high standard of
municipal services and (ii) the stimulation of local business and municipal taxation
revenue -- are not so significant or pressing as to justify overriding the respondent’ss.
5 right to respect for her private life. As regards the third objective advanced by the
appellant -- i.e., ensuring that workers performing essential public servicesarephysically
proximateto their place of work -- | am unableto concludethat the very broad residence
requirement at issue is either rationally connected to the end sought to be achieved, or
that it is proportional to it. Moreover, the specific evidence advanced by the appellant
in respect of the justifications it offered was scant at best and, in my view, isincapable
of permitting the appellant to discharge its burden of proof. | conclude, therefore, that
the infringement of the respondent’s right to choose where she wishes to live has not
been justified under s. 9.1. Just as | found that the appeal should be dismissed on the
basis that the residence requirement violates s. 7 of the Canadian Charter, then, | also
find that it should be dismissed on the basis that that requirement unjustifiably violates
the respondent’ s right to respect for her private life under s. 5 of the Quebec Charter.
| turn now to consider the respondent’ s cross-appeal on the issue of what | have called

the “interim damages’.

B. The Cross-Appeal
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Before setting out my findings on this aspect of the case, it will be useful to
restate briefly the pertinent facts and the issuesthey raise. On September 14, 1995, the
Court of Appeal released its reasons for judgment and found, in addition to its holdings
on the substantive issues, that because they had not been properly quantified, damages
in respect of the income lost by the respondent during the period between the trial and
the appeal should not be awarded. No specific holding to this effect wasincluded in the
formal judgment, however, and the respondent brought amotion for rectification, asking
that the court amend itsformal judgment and award the “interim damages’. For itspart,
the Court of Appeal granted the motion on November 15, 1995 but amended its reasons
inthe manner set out earlier. InthisCourt, the appellant allegesthat the Court of Appeal
erred in issuing the rectificatory judgment in the first place, inasmuch as that judgment
amounted to pronouncing upon a matter that was already res judicata, while the
respondent claimsthat the Court of Appeal erred inthreeways. (a) inrefusing to allow
her to introduce evidence at the appeal hearing in respect of the interim damages; (b) in
failing to request that the parties submit additional argument in respect of the interim
damages claim; and (c) in failing to remand the matter to the Superior Court to be

decided there.

Tomy mind, theissuesraised inthe cross-appeal can beaddressed relatively
quickly. | begin with the appellant’s submission in respect of whether the issuance of
the rectificatory judgment itself constituted an error. As | mentioned when setting out
the issues, this claim is, technically speaking, a part of the main appeal but, for
convenience, | have chosen to address it here. The crux of the argument was that
because the reasons of September 14 made sufficiently clear that no interim damages
would be awarded, the Court of Appeal ought not to have issued its November 15
judgment at all. Whilel agreethat Baudouin J.A.’s September 14 reasons make plainly

clear the Court of Appeal’srefusal to award the interim damages, | do not find that the

1997 CanLll 335 (SCC)



107

-81-

rectificatory judgment of November 15 amounted to re-examining a matter that was
already resjudicata. Asl seeit, the November 15 reasons constituted nothing morethan
an attempt by the Court of Appeal to formalize with precision the conclusion it had
reached some two monthsearlier. They did not reopen the matters at issue; nor did they
ater in any way the substance of the judgment that had already been rendered.
Consequently, | cannot conclude, as the appellant urges, that the issuance of the

rectificatory judgment constituted reversible error.

| should noteinthisregard that what appeared to concern the appel lant most
about the November 15 reasons was the following passage from the addendum that the

Court of Appeal sought to include in its September 14 judgment:

[TRANSLATION]

DISMISSES, on the ground that it is unenforceable, the conclusion in the
notice of appedl. . .

without prejudice to any of the [respondent’s] rights or remedies arising
from this judgment. [Emphasis added.]

The respondent treated this passage as conferring upon her a right to pursue further
recourses to recover the interim damages and, in this respect, the appellant viewed the
rectificatory judgment as depriving it of adecision that had already been rendered inits
favour. For my part, | do not read this passage in the manner advanced by the
respondent. Indeed, to my mind, it simply serves to confirm that in formalizing its
refusal to award the interim damages, the Court of Appeal did not want to be taken as
having atered any findings it had made in its September 14 reasons. Read in this
manner, the issuance of the rectificatory judgment did not have any detrimental effect

on the legal position of the appellant.
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As regards the respondent’s submissions concerning how the Court of
Appeal dealt with the interim damages issue -- which are the matterstruly raised in the
cross-appedl itself -- | am similarly unableto find any reversible error. In respect of the
first claim (concerning the refusal of the Court of Appeal to admit the respondent’s
interim damages evidence during the appeal hearing itself), the Court of Appeal pointed
out that the respondent could, in the course of the appeal proceedings, easily have
presented evidence with respect to the quantum of theinterim damages had shefollowed
the proper procedures. Instead of doing so, however, the respondent simply attempted
to introduce such evidence during the oral hearing itself, and then only after questions
with respect to quantification had been raised by members of the court. As both the
Court of Appeal and the appellant pointed out, allowing this evidence to be introduced
at that stage would not have given the appellant ample opportunity to verify thefigures
the respondent claimed represented her losses. | cannot see how the Court of Appeal’s
refusal to permit the respondent to proceed in this manner could constitute reversible

error.

Moreover, as the Court of Appea itself explained in its September 14
reasons (per Baudouin J.A.), the respondent could have presented evidence in respect
of the interim damages claim not only as part of the appeal itself but also at any time
before judgment, pursuant to art. 199 of the Code of Civil Procedure, R.S.Q., c. C-25.
Nearly awholeyear elapsed between the oral hearing and the handing down of judgment
-- aperiod during which the respondent would, of course, have been on notice that the
Court of Appeal lacked sufficient evidence uponwhichto cal culate any interim damages
award -- and still no attempt to quantify the interim damages in accordance with the
appropriate procedure was made. In light of these considerations, | cannot accept that

the Court of Appeal’s refusal to grant the interim damages was based on some
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procedural error on itspart. Rather, it was based simply on the fact that no evidence as

to quantum had ever been properly placed before it.

In respect of the second and third claims (concerning whether the Court of
Appea should either have requested submissions on the interim damages issue or
remanded the matter to the Superior Court), the respondent relied largely on art. 523

C.C.P. which readsin relevant part as follows:

523. The Court of Appeal may, if the ends of justice so require, permit a
party to amend hiswritten proceedings, to implead aperson whose presence
IS necessary, or even, in exceptional circumstances, to adduce, in such
manner as it directs, indispensable new evidence.

It has all the powers necessary for the exercise of its jurisdiction and
may make any order necessary to safeguard the rights of the parties. . . .

Thevery wording of art. 523 C.C.P. makesclear that it confers adiscretion on the Court
of Appeal to act in the interests of justice and to make whatever orders it deems
necessary in order to safeguard therightsof the parties; see Construction Gilles Paquette
Itée v. Entreprises Végo Itée, [1997] 2 S.C.R. 299. In the present case, the Court of
Appeal simply chose not to exercise that discretion. Particularly given the clear
opportunities the respondent had to present evidence in respect of her interim damages,

| am not persuaded this Court would be justified in interfering with that decision.

V. Conclusions

Based on my findings that the residence requirement at issue unjustifiably
violates both s. 7 of the Canadian Charter and s. 5 of the Quebec Charter, | would
dismissthe appeal with costs. | would also dismissthe cross-appeal, but make no order

asto costs.
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The judgment of Gonthier, Cory and lacobucci was delivered by

CoRY J. -- In his carefully considered reasons, Justice La Forest rests his
decision primarily upon his conclusion that the resolution of the City of Longueuil
requiring employeesof thecity toresidewithinitsboundariesunjustifiably infringess. 7

of the Canadian Charter of Rights and Freedoms.

Although | agree with the conclusion reached by LaForest J. to dismissthe

appeal, | would not base it upon an infringement of the Canadian Charter.

In the Quebec Court of Appeal, [1995] R.J.Q. 2561, 31 M.P.L.R. (2d) 130,
thejudgeswereunanimousintheir conclusionthat theresidencerequirement wasinvalid
but arrived at the result in different ways. Baudouin J.A. found that there was no
infringement of aright protected by the Charter of Human Rightsand Freedoms, R.S.Q.,
c. C-12, and that s. 7 of the Canadian Charter was not applicable. He concluded
nevertheless that, under the general law as a matter of public order, in the absence of
some pressing and overriding concern persons must have the right to live where they
wish. The residence requirement was not justified and contravened public order by
restricting employees in choosing their place of residence. It was on this basis that he

found the residential requirement to be invalid.

Fish J.A.wasin substantial agreement with thereasonsof Baudouin J.A. but

determined that the Quebec Charter did not need to be considered.

Gendreau J.A. based his decision upon s. 5 of the Quebec Charter which

provides:
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5. Every person has aright to respect for his private life.

Gendreau J.A., correctly inmy view, relied upon hisreasonsgiven on behal f
of the majority in Brasserie Labatt [téev. Villa, [1995] R.J.Q. 73 (C.A.), in concluding
that the residence requirement infringed s. 5 of the Quebec Charter. Similarly,
LaForest J., in the course of his scholarly reasons, found that the resolution of the City
of Longueuil was invalid because it violated s. 5 of the Quebec Charter. | am in
compl ete agreement with hisreasoning on thisissue. For metheinfringement of s. 5 of
the Quebec Charter provides agood and sufficient basis for dismissing this appeal and

| would not consider the application of s. 7 of the Canadian Charter.

Although | would not consider s. 7 of the Canadian Charter, | cannot adopt
the conclusion of the Court of Appeal that it is simply not applicable. This Court has
recognized that the Charter can be applicable to municipal by-laws. See for example
Ramsden v. Peterborough (City), [1993] 2 S.C.R. 1084. Yet | would prefer to withhold
consideration of the application of s. 7 to asituation such as that presented in this case.
The case raises important questions as to the scope of s. 7. Further, its application may
have asignificant effect upon municipalities. Before reaching aconclusion on an issue
that need not be considered in determining this appeal | would like to hear further
argument withregardtoitincluding the submissionsof interested partiesandintervening
Attorneys General of the provincesand Territories. Those submissionsmight well serve
to change, vary or modify the approach the Court will take on this issue. Without
hearing further argument on this question | would prefer not to hazard an opinion upon

it.
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Costs.

Appeal dismissed with costs. Cross-appeal dismissed.

Solicitorsfor the appellant/respondent on cross-appeal: Dunton Rainville,

Montreal.

Solicitors for the respondent/appellant on cross-appeal: Trudel Nadeau
Lesage Lariviere & Associés, Montreal.

Solicitor for the misen cause: The Department of Justice, Sainte-Foy.
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