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I. INTRODUCTION AND SUMMARY

This is the Final Award in a claim brought on March 12, 2004 under Chapter 11 of
the North American Free Trade Agreement (hereinafter “NAFTA”). As described in
the Tribunal’s July 20, 2006 Decision on Objections to Jurisdiction (hereinafter
“Decision on Jurisdiction”) and more fully below, the Claimants contend that actions
taken by various states of the United States of America to implement the 1998 Master
Settlement Agreement (hereinafter “MSA”) violate their rights under Chapter 11 of
NAFTA. The MSA was concluded on November 23, 1998 to settle litigation by a
number of U.S. states against certain major U.S. cigarette manufacturers. While the
specific actions at issue have been taken by states of the United States, the United
States has acknowledged throughout that it is internationally responsible under
NAFTA for their actions.

The Claimants are Grand River Enterprises Six Nations, Ltd. of Ohsweken, Ontario,
Canada, a corporation incorporated under the laws of Canada in April 1996
(hereinafter, “Grand River”), Messrs. Jerry Montour and Kenneth Hill, also of
Ohsweken, and Mr. Arthur Montour, Jr., of Seneca Nation Territory, Perrysburg,
New York (hereinafter, “the individual Claimants”). The individual Claimants were
all born in Canada and are members of indigenous peoples or First Nations belonging
to the Six Nations of the Iroquois Confederacy, also known as the Haudenosaunee.
Messrs. Jerry Montour and Kenneth Hill are controlling stockholders of Grand River,
with Mr. Montour holding 30% of the common shares and Mr. Hill holding 10%.
Both Jerry Montour and Kenneth Hill reside on the Grand River Reserve in
Ohsweken, Ontario, Canada. Arthur Montour resides on Seneca Nation Territory in
northern New York State, where he carries on a tobacco distribution business through
his wholly owned company, Native Wholesale Supply Company (“NWS”).

The proceedings have been protracted, reflecting the bifurcation of the jurisdictional
and merits phases, the Respondent’s challenge to a member of the Tribunal, the
Claimants’ requests for several extensions of time, and other factors. They have been
vigorously contested, with extensive briefing and factual and legal arguments. The
Parties’ principal contentions are necessarily summarized in this Final Award in less
detail than they were presented in the extensive written and oral pleadings. However,
the Tribunal has considered and taken into account all of their respective claims and
contentions.

A fuller presentation of the factual and legal arguments and the Tribunal’s findings on
them is set out later. The following is a brief summary of the Tribunal’s conclusions.

The Tribunal finds that it does not have jurisdiction over the claims of Kenneth Hill,
Jerry Montour and Grand River, because they did not have an investment in the
United States as defined by NAFTA. The evidence did not establish that these
Claimants had constituted an enterprise in the United States or engaged in other
significant activities there satisfying the definition of investment in Article 1139 of
NAFTA. Instead, the record shows that, as relevant here, their activities centered on
the manufacture of cigarettes at Grand River’s manufacturing plant in Canada for
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export to the United States. The Tribunal concludes that such activities and
investments by investors in the territory of one NAFTA party do not satisfy the
jurisdictional requirements for a claim against another NAFTA party.

The Tribunal does have jurisdiction over Arthur Montour’s claim. The evidence
shows that he created and carried on a substantial business in the United States,
importing cigarettes manufactured by Grand River and distributing them to
wholesalers and retail outlets on Indian reservations in the United States. His
operations reflect an investment for purposes of NAFTA.

However, the Tribunal concludes that Arthur Montout’s claims fail on their merits.
His claim for the claimed expropriation of his business in violation of NAFTA Article
1110 fails; he has not been deprived of ownership or control of an apparently
prosperous and growing business importing and distributing Grand River’s cigarettes.
He did not establish that he had been denied of national or most-favored-nation
treatment contrary to NAFTA’s Articles 1102 and 1103. (The Claimants’ claims
under those Articles centered on off-reservation sales of Grand River’s cigarettes; Mr.
Montour’s activities involved on-reservation sales.) Finally, Mr. Montour alleged but
failed to establish that his treatment did not conform to the customary minimum
standard of treatment required by NAFTA’s Article 1105.

FACTUAL BACKGROUND
A. The MSA and Its Implementation

As described in the Tribunal’s Decision on Jurisdiction,1 the claim originates in

* litigation brought by more than 40 U.S. state attorneys general against the major U.S.

tobacco producers (hereinafter, “the Majors™) in the 1990s, claiming compensation
for the states’ costs of treating tobacco-related illnesses. An initial proposed
comprehensive settlement requiring U.S. federal legislation failed of enactment in
June 1998. Subsequent negotiations then sought a settlement not requiring
Congressional approval. In November 1998, several state attorneys general and four
of the Majors® concluded an elaborate settlement of the states’ lawsuits, namely, the
MSA. Additional states subsequently adhered to the MSA. Ultimately 46 states, the
District of Columbia and five U.S. territories became parties. (Liggett Group, the
fifth Major, settled separately with the states in 1996.)

The MSA is a massive and complex document. In it, each participating company
(“Participating Manufacturer” or “PM”) agreed to extensive restrictions on
advertising and other marketing practices, and to fund smoking prevention and
cessation programs. The MSA also requires each PM to make in perpetuity cash
payments to a central account in respect of its sales, as measured by the number of its

! Grand River Enterprises Six Nations, Ltd. v. United States, Decision on Objections to
Jurisdiction (July 20, 2006) (“Decision on Jurisdiction”), Y 7-17.

2 Pphillip Morris Inc., R.J. Reynolds Tobacco Company, Brown & Williamson Tobacco
Corp. and Lorillard Tobacco Company.
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cigarettes taxed by the participating states. Each participating state receives a share
of the substantial amounts paid by PMs, proportional to the total amount of cigarette
sales subject to the MSA in that state. The amounts charged per cigarette increase
each year in accordance with an agreed formula.

The MSA increased the costs of PMs’ cigarettes to consumers. The Tribunal received
evidence indicating that wholesale per carton prices increased by $4.50 per carton
during the MSA’s first year, with additional large increases in subsequent years.
Because of these higher costs, PMs stood to lose sales and market share to
competitors not subject to the MSA’s financial obligations and other restrictions.
Accordingly, the MSA incorporated elements aimed at encouraging other, mostly
smaller, manufacturers to adhere to the MSA, or otherwise at limiting their ability to
gain market share at the expense of higher-cost PMs.

Companies that joined the MSA after November 23, 1998 are called “Subsequent
Participating Manufacturers” or “SPMs.” As an inducement to join the MSA, SPMs
that joined during the sixty days (later extended to ninety days) following November
23, 1998 received an exemption from the MSA’s payment obligations for up to 125%
of their 1997 or 100% of their 1998 market share. Sales above this exemption are
subject to the mandatory payments, but all sales below it remain permanently exempt.
Companies utilizing this provision are referred to as “exempt SPMs” or
“grandfathered SPMs”. The fifth Major, Liggett Group, took advantage of this
provision and became an exempt SPM. The evidence indicated that about 40 other
U.S. and foreign cigarette manufacturers also did so. Claimant Grand River did not,
and it has remained a “Non-Participating Manufacturer,” or “NPM.” Significant
elements of the claims here involve differences between the Claimants’ treatment
under the MSA and its associated measures, and the treatment received by exempt
SPMs. ‘

When the MSA was concluded in 1998, the manufacture of cigarettes for the U.S.
market was highly concentrated. The evidence indicated that the Majors accounted
for more than 97% per cent of 1997 sales, with Liggett Group and all other producers
accounting for the remainder. Of this, Liggett and other SPMs accounted for 2.6% of
total market share. NPMs accounted for just 0.37%.

The MSA’s primary device aimed at limiting NPMs’ ability to gain market share
from PMs was a requirement that each participating state adopt escrow legislation
replicating a draft law annexed to the MSA. This legislation requires each NPM
annually to place in escrow in a state a sum approximating the amount that it would
have paid in respect of its taxed sales in that state, had it joined the MSA. These
funds must be escrowed by April 15 of the year following the year in which the
cigarettes are sold. Sales volume is determined based on the number of cigarettes
receiving state tax stamps for sale in the state.

An NPM retains title to escrowed funds and any accrued interest, but the funds

remain in escrow for 25 years, and can be used to pay any judgment against the NPM
stemming from litigation by the state involving adverse health consequences of the
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NPM'’s product. All of the 46 states party to the MSA adopted escrow laws in the
prescribed form. The amount to be escrowed per cigarette was slightly larger than the
amount paid by MSA manufacturers to the central account, reflecting additional
payments made by the Majors pursuant to settlements they concluded with four states
prior to the MSA.

As initially adopted, the escrow laws included “allocable share” provisions that could
significantly lower the amount to be escrowed in a given state. These provided that
an NPM need not escrow in any state more than that state would have received in
respect of that NPM’s total sales in all MSA states, if the NPM were a PM. This
greatly reduced the amount to be escrowed by NPMs that concentrated their sales in a
few states. This is because each state’s share of MSA funds reflects its proportionate
share of total national cigarette sales covered by the MSA regime. Thus, for example,
a state with 1% of all national sales of covered cigarettes receives 1% of all funds
paid in by the PMs. If a NPM sold all of its cigarettes in that state, it would have to
escrow in that state an amount approximating the amount that it would have paid to
the national MSA fund were it a PM. However, thanks to the allocable share
provisions, the NPM would then receive an immediate release of 99% of the
escrowed funds, because the state would receive only 1% of the NPM’s payments
were it a PM.

This feature of the MSA allowed a NPM concentrating its sales in a few states to
recoup most of the funds it placed in escrow. The Parties disputed whether this was
inadvertent (as contended by the Respondent) or intentional (as contended by the
Claimants). Several of the Respondent’s witnesses testified at the hearing that it was
inadvertent, and that the MSA was designed on the incorrect assumption that any
future NPMs would pursue a national marketing strategy. (At the time of the MSA,
the U.S. cigarette production was almost entirely in the hands of firms of national
scope.) Claimants maintained, however, that the allocable release provisions were
intentionally included in the MSA in order to “level the playing field” between NPMs
and exempt SPMs.

In 1998, when the MSA was concluded, Grand River’s Seneca® brand had not yet
been created, and thus it had no U.S. market share. However, sometime in 2002 or
early 2003, Claimants adopted a marketing strategy intended to take advantage of the
allocable share provisions. They determined to limit the off-reservation® marketing of
Seneca® cigarettes to a limited group of states, and to bring Grand River into
compliance with those states on a “without prejudice basis.” The states initially
involved were North and South Carolina, Oklahoma, Arkansas, and Georgia. This
strategy succeeded for several years.

As noted above, when the MSA was concluded in November 1998, small

* As used throughout this Award, the term “reservation” refers to those geographically
delimited areas that, under the federal law of the United States, are recognized as
pertaining to and being under the jurisdiction of federally-recognized Indian tribes or
nations.
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manufacturers outside the MSA regime had less than 0.4% of the total U.S. cigarette
market. However, as the MSA was implemented, PMs raised their prices and were
subject to the MSA’s restrictions on advertising and other marketing practices. At the
hearing, Claimants contended that the Original Participating Manufacturers
(“OPMs”) raised their prices far more than was required to meet the costs of MSA
compliance in a deliberate effort to lose market share, because under the complex
mechanism of the MSA, the ensuing loss of market share stood to reduce the OPMs’
payments under the MSA in amounts greater than revenue losses resulting from
declining market share. This argument largely rested upon inferences the Claimants
drew from the OPMs’ pricing behavior.

There followed a substantial reduction in PMs’ sales and market share, and an
increase in NPMs’ sales and market share. There was undisputed evidence indicating
that the total market share of NPMs like Grand River grew to 8.1% of the U.S. market
in 2003. This threatened the states’ revenues under the MSA, and also resulted in
increased sales of lower-price cigarettes not subject to the MSA’s restrictions on
advertising, youth marketing and the like. The Parties disputed whether such factors
related to health played any significant role in the states’ subsequent actions. The
Claimants contended that the states acted solely or primarily to protect their MSA
revenues; the Respondent contended that considerations of public health were
important motivating factors.

States participating in the MSA responded to the growth of NPMs’ sales by
intensifying efforts to enforce their escrow laws. In addition, late in 2001 and early in
2002, they began to enact “complementary legislation” (referred to by the Claimants
as “contraband laws”) to strengthen enforcement of the escrow laws. These statutes
required state attorneys general to maintain lists of NPMs not in compliance with the
escrow laws, and prohibited state stamping agents from placing tax stamps on
cigarettes from non-complying manufacturers. Cigarettes not stamped for sale
became subject to forfeiture as contraband.

Beginning in 2003, states also began to amend the escrow laws to repeal the allocable
share provisions. The states came to regard these provisions, which authorize
substantial rebates of escrowed funds to NPMs which concentrated their sales in a
few states, as a “loophole,” and the evidence indicated that 38 states had adopted
amendments to “plug the loophole” by September 2004. As noted above, the
Claimants denied that the allocable share provisions were a loophole, contending
instead that they were deliberately included in the MSA to “level the playing field”
between NPMs and exempt SPMs.

B. The Claimants

There is no dispute that Grand River and the three individual claimants are nationals
of Canada. The record shows that the individual claimants, Messrs. Jerry Montour
and Arthur Montour (who are not related) and Mr. Kenneth Hill, each have long
experience in the tobacco business and have engaged in a variety of tobacco-related
ventures in Canada and the United States. Mr. Jerry Montour has been since 1998 the
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chief executive officer of Grand River and is (along with Mr. Hill) a controlling
stockholder in the company. Mr. Hill is president of the company.

Grand River is a federally incorporated Canadian company created in 1996. Grand
River manufactures tobacco products at its plant in Ohsweken, Ontario for sale in
Canada and export to the United States, and is engaged in business ventures in
Germany and in other countries as well. It is the largest employer on the Six Nations
of the Grand River Territory in Canada.

Mr. Arthur Montour, who resides on the Seneca Nations Territory in upstate New
York, is the sole owner of Native Wholesale Supply, a corporation created under the
law of the Sac and Fox Nation. Throughout the relevant period, Native Wholesale
Supply and a predecessor company, Native Wholesale Direct, purchased and
imported tobacco products manufactured by Grand River from Canada, and then sold
those products to wholesalers and retailers operating on Indian reservations at various
locations in the United States.

The Claimants indicate that at some point, after studying the MSA, the escrow
statutes and the contraband laws, they formulated a marketing strategy aimed at
developing their off-reservation sales in a small number of states, primarily in the
southern United States. In this connection, in June 2002, Grand River concluded a
Cigarette Production Agreement with Tobaccoville USA, Inc., a U.S.-owned U.S.
corporation, which is not a claimant here. Under that agreement, Grand River would
manufacture Seneca® brand cigarettes to Tobaccoville’s specifications, and
Tobaccoville would have the exclusive right to distribute those cigarettes off-
reservation in the United States. The evidence is not clear regarding the time at
which these marketing decisions were made. Jerry Montour’s first declaration
indicates that it was at the beginning of 2003, but, as noted above, the agreement with
Tobaccoville was concluded in June 2002.

The evidence indicates that this marketing strategy of concentrating off-reservation
marketing in a small number of states, taking advantage of the allocable share
features of the Escrow Statutes, initially was very successful, and that off-reservation
sales of Grand River’s cigarettes grew significantly. However, after the repeal of the
allocable share amendments, off-reservation sales declined.

PROCEDURAL HISTORY

The procedural history of the case leading to the July 20, 2006 Decision on
Objections to Jurisdiction is set out in that Decision,* and need not be repeated here.
Matters since the Decision are described below.

A. Challenge to Professor Anaya

On March 30, 2007, Respondent wrote to Professor Anaya, indicating that it had
recently learned of his service as counsel to the petitioners in the case of Dann v.

4 Decision on Jurisdiction, 9 22-32.
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United States before the Inter-American Commission on Human Rights and that he
had recently appeared in an informal meeting before the Commission. The
Respondent asked whether this was correct and requested “further information
regarding any representation by you since 2002 of any party in any matter adverse to
the United States.” Because of administrative difficulties, Professor Anaya was not
aware of this letter and did not immediately reply. On April 11, 2007, the
Respondent lodged a challenge to Professor Anaya under Article 10(1) of the
UNCITRAL Arbitration Rules, which govern this proceeding. The letter noted the
fifteen-day requirement for bringing a challenge under Article 11(1) of the
UNCITRAL Arbitration Rules.

On April 12, 2007, Professor Anaya wrote to explain the lack of immediate response
to the March 30 letter, and requested additional time to comment. Subsequently, in a
letter of April 16, 2007, he confirmed his recent representation as co-counsel in a
meeting convened by the Inter-American Commission on Human Rights to discuss
the U.S. Government’s response to that Commission’s recommendations relating to
his client and other members of the Western Shoshone. He also described other
activities—all of them involving human rights matters not pertaining to matters of
international trade—which he thought the Respondent might in some way consider
“adverse to the United States.” However, Professor Anaya stated that in his view, the
Respondent’s request for information regarding any representations adverse to the
United States went “beyond what is material to my independence or impartiality in
the present arbitration.”

There followed a series of letters and filings by the Parties setting out their views
regarding the substance of the challenge, as well as further correspondence from
Professor Anaya explaining his objections to the challenge. Professor Anaya argued,
inter alia, that the case before the Inter-American Commission on Human Rights
involved an indigenous land claim entirely unrelated to the issues at stake in the
Grand River matter and that his involvement in the case had for some time been
known to agents of the United States. The Respondent contended that the challenge
should be allowed; the Claimants called for it to be rejected.

On October 23, 2007, the Deputy Secretary-General of ICSID notified Professor
Anaya of ICSID’s conclusion that the challenge was timely and that, “[w]ithout in
any way questioning your integrity and competence as an arbitrator,” representing or
assisting parties in the proceedings before the Inter-American Commission on Human
Rights “would be incompatible with simultaneous service as an arbitrator in the
NAFTA proceedings.” The Deputy Secretary-General accordingly asked Professor
Anaya whether he intended to continue to represent or assist parties in the non-
NAFTA proceedings. On October 25, Professor Anaya responded that he had already
determined to cease his involvement in the proceedings before the Inter-American
Commission on Human Rights upon his nomination to serve as the Special
Rapporteur on indigenous peoples of the United Nations Human Rights Council.
(His appointment to that position followed in May 2008.) On November 28, 2007,
the Secretary-General of ICSID took note of Professor Anaya’s action and notified
him and the Parties that she had decided not to sustain the challenge. The Secretary-

7
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General indicated in this regard that Professor Anaya’s supervision of students in a
clinical course relevant to their work with the Western Shoshone, other indigenous
peoples and the UN Committee for the Elimination of Racial Discrimination was not
such as to come within the ambit of Article 10(1) of the UNCITRAL Rules.

B. Exchange of Documents

As recorded in the Minutes of the Tribunal’s First Session on March 31, 2005, “[t]he
parties agreed that Article 3 of the International Bar Association’s Rules on the
Taking of Evidence (“IBA” Rules”) shall govern the exchange of documents
(excepting Article 3.12, regarding confidentiality) ... .”> Under Article 3, requests for
documents must be directed to specific documents or to “a narrow and specific
requested category of Documents.” In each case, the requester must provide “a
statement as to how the Documents requested are relevant to the case and material to
its outcome.”

On September 21, 2006, following its Decision on Jurisdiction, the Tribunal
authorized the Parties to file requests for documents in accordance with Article 3 of
the IBA Rules. The Tribunal directed that “[t]he parties must define the nature of the
information sought, clearly and with particularity, and describe why it is relevant and
how it is material.”

On January 22, 2007, the Claimants filed their “First Request for the Production of
Documents.” The request was framed in the expansive language often found in
discovery demands in U.S. domestic litigation. The Claimants sought twenty-seven
broad classes of documents held by each of the states and territories of the United
States. The first request sought “[a]ll documents concerning the negotiation, drafting,
implementation, or enforcement of the MSA’s provisions that relate to SPMs or
NPMs.” The other 26 requests were similarly phrased; the final request was for “[a]ll
documents prepared by Respondent since January 1, 1997 that mention any of the
Claimants, their products, or sales of their products.” The Claimants sought “the
original and all drafts of documents in paper (hardcopy form) or electronically stored
information — including writings, drawings, graphs, charts, photographs, sound
recordings, images and other data or data compilations stored in any medium.”
Claimants also made four requests for persons to be produced for examination on
deposition regarding negotiation of the MSA and other matters.

Also on January 22, 2007, the Respondent filed a request for production of
documents by the Claimants. The Respondent sought several identified documents,
as well as classes of documents related to aspects of the Claimants’ business
operations, such as the volume of certain sales or transfers of Grand River’s tobacco
products. On February 6, 2007, the Claimants filed objections to certain of these
requests, but agreed to provide certain documents, which were later provided. On
February 28, 2007, the Respondent accepted the Claimants’ offers of documents,
subject to limited qualifications. The Parties apparently resolved any remaining

> Minutes of the First Session of the Tribunal (Mar. 31, 2005), 9 20.
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issues related to the Claimants’ production of documents directly and without
recourse to the Tribunal.

On February 6, 2007, the Respondent filed objections to the Claimants’ document
request. Inter alia, these contended that the request ignored the IBA Rules’
requirements, was “unspecific and overreaching,” and “should be rejected in its
entirety.” The Respondent characterized the request as seeking “irrelevant, expansive
and unspecified categories of documents that would be objectionable even in U.S.
litigation, and which is entirely inappropriate in international arbitration.”

On February 14, 2007, counsel for the Claimants informed the Tribunal that the
Parties had agreed in principle that there should two further rounds of written
submissions on document production, and requested the Tribunal’s approval. On
February 21, the Tribunal authorized these additional submissions. In its letter, the
Tribunal stated that it “expects the parties to take careful account of, and be guided
by, all relevant provisions of the IBA Rules,” emphasizing Rules 3(a) and 3(b).

On February 28, 2007, the Claimants filed a Second Submission on the Production of
Evidence, contending that their initial document requests satisfied the IBA Rules and
that certain of Respondent’s objections argued issues going to the merits. The
Claimants also suggested that many of their requests could be satisfied by documents
in the possession of the National Association of Attorneys General. On March 30,
2007, the Respondent responded to the Second Submission, reiterating that the
Claimants’ requests did not comply with Rule 3 of the IBA Rules and were overly
broad and otherwise objectionable.

After the Tribunal had completed its deliberations related to document disclosure, but
before it issued an order, the challenge to Professor Anaya was filed. On May 4,
2007, the Tribunal asked the Parties whether in the circumstances either would object
to issuance of a procedural order on discovery while the challenge was pending.
There was no objection.

On May 14, 2007, the Tribunal transmitted to the Parties a sixteen paragraph
Procedural Order on document production. The Tribunal declined the Claimants’
requests for twenty-six broad categories of documents and their requests for
interrogatories, as not in conformity with the IBA Rules. In response to the twenty-
seventh request (seeking copies of all exhibits on which the Respondent intended to
rely), the Tribunal ordered the Claimants to identify specific documents previously
referred to in the Respondent’s pleadings that they sought, and the Respondent to
provide them.

The May 14, 2007 Procedural Order further directed each Party to deliver to the other
(and to the Tribunal) within thirty days all documents in its “possession, custody or
control” which the Party considered “relevant and material to the outcome of the
case” and which it considered “should not be excluded from production for any of the
reasons specified in Article 9.2 of the IBA Rules.” Paragraph 12 directed the Parties
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to agree on measures to protect propriety or confidential information. The Parties
agreed on a confidentiality agreement on June 19, 2007.

Pursuant to the Procedural Order, and as noted above, on June 20, 2007, each Party
provided large quantities of documents to the other Party.

On October 4, 2007, the Claimants filed a ten-page submission criticizing the
Respondent’s document production. The Claimants alleged that the Respondent’s
production was disorganized and incomplete; did not include large classes of
documents it had requested; and included hundreds of pages of duplicate documents.
The Claimants also protested that the Respondent had failed to provide “documents
which Claimants have requested in and the MSA states have produced in other cases
throughout the country.” (The Claimants did not relate this observation to IBA Rule
3(c)’s requirement that a document request include “a statement that the documents
requested are not in the possession, custody or control of the requesting party.”) The
Claimants further complained that the Respondent declined to provide certain
confidential business information, notwithstanding the June 19, 2007 confidentiality
agreement. They requested the Tribunal to issue a further order directing the
Respondent to produce several broad classes of documents “including public
documents or documents in the public domain.”

On October 17, 2007, the Respondent requested that the Tribunal take no further
action on additional document production pending resolution of the challenge to
Professor Anaya. The Tribunal agreed. Following resolution of the challenge, on
December 14, 2007, the Respondent responded to the Claimants’ October 4, 2007
submission, describing the steps it had taken to comply with the Tribunal’s
Procedural Order within the required period, and disputing the Claimants’ request for
a further order. The Respondent did not agree that the June 19, 2007 confidential
agreement entitled the Claimants to receive certain confidential business information
that it viewed as “highly sensitive, company-specific business information of Grand
River’s competitors.” The Respondent offered to provide a privilege log regarding
the material involved. On January 2, 2008, the Claimants reiterated their view that
the June 2007 confidentiality agreement precluded a privilege claim by Respondent,
and affirmed their October 4, 2007 requests for an order directing additional
document disclosure.

On January 8, 2008, the Tribunal rejected the Claimants’ requests for additional
discovery. The Tribunal also requested the Parties’ views regarding further
scheduling in the case, and directed the Respondent to submit the privilege log by
January 18, 2008. The letter set out a schedule for prompt resolution of the disputed
privilege issue. On January 18, 2008, the Respondent wrote that it had been advised
that the documents at issue in the privilege claim recently had been produced to
Grand River in U.S. domestic litigation. The Respondent accordingly provided
additional copies of the documents to the Claimants, with copies to the Tribunal.

On January 25, 2008, the Claimants provided suggestions regarding future scheduling
and again disputed the adequacy of the Respondent’s document production. The

10



47.

48.

49.

50.

51.

Claimants protested that “while thousands, if not tens of thousands, of other
documents have already been produced by Respondent, through its state governments
in domestic court proceedings, none of those same documents have been produced in
this arbitration.” The Claimants averred that the Respondent was acting in bad faith -
by not producing in this NAFTA arbitration all of the documents previously disclosed
by U.S. states in U.S. court proceedings related to the MSA, and asked the Tribunal to
order the Respondent to produce in these NAFTA proceedings “all documents that
have been or will be produced to Claimants (or any one of them) in the domestic
proceedings.”

On January 28, 2008, the Tribunal wrote to the Parties establishing the schedule for
the further proceedings. It stated that “[t]he Tribunal now closes the question of
production of documents. The parties are instructed, as specified below, to file such
documents and correspondence as they deem appropriate. In this regard, each party is
reminded that any un-explained non-production of relevant documents would be a
matter of raising of inferences.”

On January 29, 2008, the Claimants filed a new “urgent” document request for “the
data and calculations used by the Respondent’s states to calculate the payment
burdens imposed on exempt and non-exempt manufacturers under the Master
Settlement Agreement and its escrow legislation.” The Claimants represented that
without this information “it will be extremely difficult for Claimants and their experts
to present Claimants’ claims.”

On February 4, 2009, the Tribunal responded by reiterating that “[a]s stated in the
Tribunal’s letter of January 28, 2008, the question of production of documents is
closed.”

On March 28, 2008, the Respondent informed the Tribunal that additional documents
were being provided to the Claimants, several of which were already in the
Claimants’ possession following discovery proceedings in U.S. courts. These
included updated versions of reports by PricewaterhouseCoopers and a report
prepared by the Brattle Group. These documents apparently were prepared in
connection with separate arbitral proceedings between the states and the Participating
Manufacturers under the MSA. On April 6, 2008, the Claimants protested the timing
of this disclosure, which they asserted was unfair and done for purely tactical reasons
close to the deadline for filing their Memorial. Claimants stated that one of them
(presumably Grand River) had possessed some of these documents for over a year,
but was unable to use them in this arbitration because of confidentiality obligations
imposed in other proceedings. The Claimants concluded by requesting an unredacted
copy of the Brattle Group report.

On April 9, 2008, the Respondent wrote to dispute the Claimants’ claim that it had
acted improperly, noting that it had produced the PricewaterhouseCoopers reports on
the day the National Association of Attorneys General released them to the United
States. The Respondent also objected to the request for an unredacted copy of the
Brattle Group report, which it said had not been released in unredacted form “in
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multiple wide-ranging document productions conducted under expansive U.S.
discovery rules, including Grand River’s ongoing New York litigation.”

On April 18, 2008, the Tribunal wrote to the Parties referring to its letters of January
28 and February 4, 2008 and stating for the third time that “the question of production
of documents is closed” (emphasis in original).

C. Schedule of Pleadings and Hearing

On January 28, 2008, the Tribunal set a schedule for further proceedings in the case
that would have culminated in a hearing on February 2-13, 2009. (As that schedule
was not maintained subsequently, it is not reproduced.) Thereafter, the schedule was
revised several times, primarily in response to the Claimants’ requests for additional
time. In the event, the Claimants’ Memorial was filed on July 10, 2008; the
Respondent’s Counter-Memorial on December 22, 2008; the Claimants’ Reply on
March 3, 2009; and the Respondent’s Rejoinder on May 13, 2009. A hearing in the
case scheduled for June 2009 had to be rescheduled due to the indisposition of the
Chairman of the Tribunal.

The hearing could not be rescheduled during 2009 due to multiple scheduling
conflicts, so the Tribunal sought to reschedule it in February 2010. The Tribunal
learned of a difficulty in this regard in an August 7, 2009 letter from the Claimants’
counsel, advising, inter alia, that two of the individual claimants had been indicted by
the U.S. Department of Justice on criminal charges “associated with the distribution
of Native American tobacco products and statements made in connection therewith.”
On August 14, another of the Claimants’ counsel informed the Tribunal that Mr.
Arthur Montour and Mr. Kenneth Hill had been indicted, and that Mr. Montour’s trial
might be adjourned until after the projected February hearing. In that case, “absent an
agreement by Respondent not to seek the testimony of Mr. Montour,” the Claimants
would be forced to seek an adjournment. (The Respondent previously gave notice of
its intent to cross-examine Mr. Montour.)

On August 25, 2009, the Tribunal wrote the Parties setting the hearing for February 1-
12, 2010, concluding that “[t}he Tribunal thanks the Claimants for advising of their
circumstances but wishes to emphasize that the dates fixed above are firm.”

On December 4, 2009, the Claimants requested that the Tribunal issue an order to
protect Mr. Montour’s rights in respect of his cross-examination at the hearing.
Claimants asked either that the hearing be postponed, or that the Tribunal determine
that no adverse inferences would be drawn if Mr. Montour did not appear for cross-
examination. On December 7, 2009, the Respondent objected to any rescheduling of
the hearing; averred that it did not foresee any overlap between the issues raised by
Mr. Montour’s indictment and its planned cross-examination; and noted that in the
event of any overlap, the Claimants could object at the hearing.

On December 14, 2009, the Tribunal reaffirmed the dates of the February hearing,
stating that it expected Mr. Montour to be present for cross-examination. The
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Tribunal stated further that “[i]Jf any questions directed to him at that time raise
matters that in counsel’s opinion may be prejudicial to his position in the pending
criminal case, counsel may object, indicating the reason for the objection. The
Tribunal will then make an appropriate ruling, always bearing in mind the need to
avoid any prejudice to his position in the criminal case.” As it happened, Mr.
Montour was cross-examined by Respondent at the February 2010 hearing. There
was no objection raised that any of the questions might prejudice his position in the
criminal case.

The hearing got underway as scheduled on Monday, February 1, 2010 at the premises
of the World Bank in Washington DC. Counsel and other persons present at the
hearing are listed elsewhere in this Award. The hearing proceeded without
interruption through Thursday, February 4. On February 5, the World Bank was
closed and the hearing postponed on account of a heavy snowfall in the Washington
DC region; between two and three feet of snow fell that day. The World Bank
remained closed over the weekend and into the subsequent week. On February 9 and
10, a second heavy snowstorm struck the area. In the face of adversity, the Tribunal’s
Secretary (then Ms. Katia Yannaca-Small) was able to make alternative hearing
arrangements with the consent of all concerned at a hotel in Washington DC. The
hearing resumed on Friday, February 12 and concluded on Sunday, February 14.

D. Article 1128 and Non-Disputing Party Submissions

Pursuant to NAFTA Article 1128, Canada submitted a statement of its views
regarding the interpretation of NAFTA’s Article 1105 on January 19, 2009. Canada’s
submission stated, inter alia, that (1) pursuant to the Free Trade Commission’s July
31, 2001 Notes of Interpretation, a violation of the Jay Treaty as alleged by the
Claimants does not establish a violation of NAFTA Article 1105(1); and (2) ILO
Convention 169 and the U.N. Declaration on the Rights of Indigenous Peoples do not
constitute customary international law, and so do not fall within the ambit of Article
1105(1).

The Tribunal did not receive any requests to be heard from non-disputing parties prior
to the deadline it established for such requests. The Tribunal subsequently received a
letter dated January 19, 2009 from Mr. Phil Fontaine, National Chief of the Assembly
of First Nations. Mr. Fontaine’s letter endorsed the UN Declaration on the Rights of
Indigenous Peoples “and the customary international law principles if reflects,” and
he called for indigenous rights to be “taken into account whenever a NAFTA
arbitration involves First Nations investors or investments.” Mr. Fontaine applauded
the success of the Claimants’ venture, commended their service to the community,
and expressed disappointment at the Claimants’ treatment by U.S. state officials. The
Claimants included the National Chief’s letter as a supporting exhibit to their March
2009 Reply. In that context, it was read and considered by the Tribunal.

13



61.

62.

63.

64.

IV. THE APPLICABLE LAW

A. The Question of Precedent

The Parties’ briefs and arguments cited awards in many other NAFTA and non-
NAFTA investment cases. These often helped to illuminate legal issues presented by
the present claims. Being rooted in their specific facts, NAFTA arbitral awards are
not binding precedents (Article 1136(1)) of NAFTA). But on jurisdictional aspects,
NAFTA awards are more relevant and appropriate than decisions in non-NAFTA
investment cases. The Tribunal has given careful consideration to the reasoning set
out in the cited authorities — both NAFTA and non-NAFTA investment cases;
however, it has reached its decision based on its own assessment of the facts and the
applicable law.

B. Construing and Applying NAFTA

Under NAFTA Article 102(2), NAFTA must be interpreted and applied “in the light
of its objectives set out in paragraph 1 and in accordance with applicable rules of
international law.” Under Article 1131(1), the Tribunal “shall decide the issues in
dispute in accordance with this Agreement and applicable rules of international law.”
Under Article 1131(2), “[a]n interpretation by the Commission of a provision of this
Agreement shall be binding on a Tribunal established under this Section.”

The Parties debated whether key terms in NAFTA’s Chapter 11, such as “investment”
or “enterprise,” should be construed in a broad way favoring the existence of a
protected investment. They also disagreed regarding the scope of the NAFTA
obligation to “take into account” other rules of international law. The Claimants
urged a broad understanding of the scope of “investment” and of the obligation to
take into account other legal rules, urging that this obligation brings into the process
of interpretation human rights norms and customary rules relevant to indigenous
peoples. The Respondent disputed the Claimants’ broad readings of these NAFTA
provisions.

The Parties agreed that NAFTA is an international agreement to be construed in
accordance with the rules of interpretation reflected in the Vienna Convention on the
Law of Treaties (VCLT).6 This is in harmony with the approach of many other

¢ The VCLT’s rules of interpretation are set out in Article 31 and 32. These provide, in
relevant part:

Article 31

General rule of interpretation

1. A treaty shall be interpreted in good faith in accordance with the ordinary
meaning to be given to the terms of the treaty in their context and in the light of
its object and purpose.

2. The context for the purpose of the interpretation of a treaty shall comprise, in
addition to the text, including its preamble and annexes:
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NAFTA Tribunals.” However, they did not agree regarding application of the
VCLT’s rules.

The Claimants first urged that NAFTA’s definitions and the Respondent’s obligations
must be construed in accordance with NAFTA’s object and purpose as indicated in
the Preamble and Article 102(1). Citing these provisions and the awards of some past
NAFTA tribunals, the Claimants maintained that Chapter 11’s provisions “are to be
construed in a broad and remedial manner consistent with the object and purpose of
NAFTA. As such, when interpreting the plain language of a provision, in context, if
a tribunal is presented with two equally plausible meanings it should choose the one
most in accord with the objectives of promoting investment and competitive
opportunity.”

The Claimants urged further that in construing Chapter 11, the Tribunal must take
into account other treaties between the United States and Canada affecting the
Haudenosaunee, customary law rules affecting indigenous peoples, and “fundamental
human rights norms, including but not limited to jus cogens principles.” They
particularly stressed Article III of the 1794 Jay Treaty, as affirmed in the 1814 Treaty
of Ghent. In the Claimants’ view, Article III assured their right to carry on their
cigarette business free from interference by the United States, and in particular, by the
states of the United States.

The Claimants also invoked several propositions they viewed as reflecting customary
international law. These included “an evolving norm of customary international law,
[embodying] the duty of States to respect and protect the rights and interests of First
Nations across borders, in good faith,” a customary rule requiring States “to honor
obligations undertaken with respect to First Nations,” an obligation “to respect the
rights of indigenous peoples to occupy and enjoy their traditional territories,” and a
principle of “constant promotion and protection for First Nations members” in respect
of traditional commercial activities carried on in their territories across borders. The
Claimants also invoked the jurisprudence of the Inter-American Court of Human
Rights in contending that their interests should be assessed in harmony with the
communal property rights of indigenous peoples.

3. There shall be taken into account, together with the context:

(a) any subsequent agreement between the parties regarding the interpretation of
the treaty or the application of its provisions;

(b) any subsequent practice in the application of the treaty which establishes the
agreement of the parties regarding its interpretation;

(c) any relevant rules of international law applicable in the relations between the
parties.

4. A special meaning shall be given to a term if it is established that the parties so
intended.

7 See Canadian Cattlemen for Fair Trade v. United States, Award on Jurisdiction (Jan.
28, 2008) (“Canadian Cattlemen”), § 45 (“There is no dispute that the Vienna
Convention on the Law of Treaties is applicable to the NAFTA.”).
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The Respondent replied that “relevant rules” under the VCLT cannot override agreed
treaty text and the Parties’ agreements regarding its interpretation. It stressed in this
regard the Free Trade Commission’s July 31, 2001 Notes of Interpretation, which
provide that breach of another agreement does not result in a violation of Article
1105. The Respondent also contended that the Claimants’ arguments regarding the
Jay Treaty disregarded both the treaty’s text and consistent subsequent practice of
both the United States and Canada interpreting it. Further, in the Respondent’s view,
the Claimants’ arguments invoking customary international law cited principles or
documents that lacked customary status, or mischaracterized the operative principles.

C. The Tribunal’s Conclusions Regarding Applicable Law

In the Tribunal’s view, terms used in NAFTA such as “investment” should not be
construed “broadly” or “narrowly,” or in any way other than in accordance with their
plain meaning and the normal rules of treaty interpretation as indicated by the Vienna
Convention on the Law of Treaties. The Tribunal notes in this regard that NAFTA
involves a balance of rights and obligations, and does not point unequivocally in a
single direction. While NAFTA’s preamble speaks of promoting investment, it also
affirms the need to preserve the NAFTA Parties’ “flexibility to safeguard the public
welfare.”

The Tribunal also believes that several of the non-NAFTA cases invoked by the
Claimants supporting a broad conception of the scope of “investment” have little
value in construing NAFTA. For example, several of those cited involved
straightforward forms of investment, or facts that do not support the proposition that
“investment” is necessarily to be construed expansively.

The Tribunal understands the obligation to “take into account” other rules of
international law to require it to respect the Vienna Convention’s rules governing
treaty interpretation. However, the Tribunal does not understand this obligation to
provide a license to import into NAFTA legal elements from other treaties, or to
allow alteration of an interpretation established through the normal interpretive
processes of the Vienna Convention. This is a Tribunal of limited jurisdiction; it has
no mandate to decide claims based on treaties other than NAFTA. As the Methanex
Tribunal warned, “interpreting Article 1131(1) to create a jurisdiction extending
beyond Section A of Chapter 11 would indeed be to transform it ... ‘into an
unqualified and comprehensive jurisdictional regime, in which there would be no
limit ratione materiae to the jurisdiction of a tribunal established under” Chapter 11
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NAFTA.””® The Tribunal is particularly mindful in this regard of the Free Trade
Commission’s directive that a violation of an obligation under another treaty does not
give rise to a breach of Article 1105.

The Claimants’ contentions regarding the Jay Treaty and contemporary conventional
and customary principles concerning indigenous peoples are further discussed below,
in connection with the Claimants’ specific NAFTA claims.

V. JURISDICTION
A. The Respondent’s Prior Objections to Jurisdiction

In the proceedings leading to the Tribunal’s 2006 Decision on Jurisdiction, the
Respondent raised five objections to the Tribunal’s jurisdiction. It contended that:

— the claims are time barred under NAFTA Articles 1116(2) and 1117(2);
— the claims are not within the scope and coverage of NAFTA Chapter 11;
— Mr. Arthur Montour had not submitted sufficient proof of Canadian nationality;

— claims are included with respect to tax measures barred by NAFTA Articles
1105(1) and 1110; and

— claims are included that were not specified in the Claimants’ Notice of Intent; and
that were not properly submitted under NAFTA Articles 1119 and 1120.

The Tribunal considered the first objection—whether the claims were submitted in a
timely fashion satisfying NAFTA Articles 1116(2) and 1117(2)—as a preliminary
matter. Following extensive written pleadings and a three-day hearing in March
2006, the Tribunal made the following decision in July 2006.

The Claimants’ claims of breach of the North American Free Trade Agreement
with respect to:

— the Master Settlement Agreement,

— the Escrow Statutes (as they existed prior to March 12, 2001), and

8 Methanex Corp. v. United States, Final Award on Jurisdiction and Merits (Aug. 3,
2005), (“Methanex Final Award”), Part 11, Chapter B, § 5, quoting Access to Information
under Article 9 of the OSPAR Convention (Ireland v. United Kingdomy), § 85, 42 ILM
1118, 1136. See Biloune and Marine Drive Complex v. Ghana, UNCITRAL, Award
(Oct. 27, 1989), 95 ILR 184, 203. (International law establishes the minimum standard
of treatment and fundamental human rights. However, “it does not follow that ... this
Tribunal is authorized to deal with allegations of violations of fundamental human
rights.”)
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— any related enforcement measures adopted or implemented by U.S. states prior
to March 12, 2001, with respect to cigarettes manufactured or distributed by any
of the Claimants, and sold at retail off-reservation,

are hereby dismissed with prejudice as barred by Articles 1116(2) and 1117(2) of
the North American Free Trade Agreement. (Any such claims with respect to
retail sales on reservation will be considered at the stage of the merits.)

104. The Claimants’ oral motion to add claims with respect to the allocable share
amendments is granted. Accordingly, the Claimants’ claims of breach of NAFTA
directly arising out of the adoption and implementation of the allocable share
amendments are reserved for consideration on the merits.

105. The Respondent’s remaining jurisdictional objections and each Party’s
claims for costs are reserved, and will be dealt with in subsequent proceedings on
the merits.’

The July 2006 Decision on Jurisdiction thus resolved the first of the Respondent’s
jurisdictional objections. The third was resolved by clarifications provided by Mr.
Arthur Montour; the Parties agree that he is a national of Canada for purposes of
NAFTA. The fifth was resolved by the Tribunal’s decision to allow the Claimants to
amend their claim to include claims regarding the allocable share amendments. The
second and fourth objections—that the claims fall outside the scope of NAFTA’s
Chapter 11, and that certain of them concern tax measures and are barred by NAFTA
Articles 1105(1) and 1110—are addressed below.

B. The Jurisdictional Gateway of Article 1101

As other NAFTA tribunals have noted,!° NAFTA’s Article 1101 defines the field of
application of NAFTA’s Chapter 11, and operates as “gateway” to NAFTA
arbitration. In relevant part, Article 1101 provides:

1. This Chapter applies to measures adopted or maintained by a Party relating to:
(a) investors of another Party; and
(b) investments of investors of another Party in the territory of the Partyf[.]

Thus, a NAFTA tribunal only has jurisdiction regarding (1) “measures” (2) “adopted
or maintained by a Party.” Further, these measures must (3) “relate to” either (4)
“investors of another Party” or (5) “investments of investors of another Party in the
territory of the Party.”

® Decision on Jurisdiction, 9 103-105.

19 See Mondev International Ltd. v. United States, ICSID Case No. ARB(AF)/99/2,
Award (Oct. 11, 2002) (“Mondev™),  43; Methanex Corp. v. United States, First Partial
Award (Aug. 7, 2002), § 106; Canadian Cattlemen, 99 118 & 206 (quoting id.).

18



78.

79.

80.

81.

82.

There is no dispute as to the first two elements. The Parties agree that the actions by
various states of the United States disputed by the Claimants—the repeal of the
allocable share amendments, and various enforcement measures by state authorities
under the complementary legislation—constitute “measures,” and that they were
“adopted or maintained by a Party.” While the measures were adopted by states of
the United States and not by the national government, the Respondent United States
of America accepts that it bears responsibility for them under NAFTA.

Both Parties agree that Grand River Enterprises Six Nations, Ltd. and the three
individual Claimants are nationals of Canada. They also agree that Claimant Arthur
Montour has an investment in the United States. The record demonstrates that he
owns a substantial tobacco distribution business in the United States as well as the
Seneca® trademark, and that he has made substantial marketing efforts and
expenditures to promote the brand in the United States.

However, the Respondent contends that the three remaining Claimants do not have an
investment in the United States falling under NAFTA Chapter 11. It also denies that
the contested measures “relate to” Arthur Montour. As to the first point, there is no
dispute that Grand River is a successful Canadian manufacturer of large quantities of
cigarettes that are exported to the United States for ultimate sale to U.S. consumers.
The issue is whether Grand River and its stockholders Jerry Montour and Kenneth
Hill have an investment in the United States centered on the development and
marketing of Grand River’s cigarettes for sale in U.S. markets (as the Claimants
contend), or whether they are instead a successful Canadian manufacturer and
exporter of cigarettes without any such investment (as the Respondent contends).

C. Do Jerry Montour, Ken Hill, and Grand River Enterprises Have a
Qualifying Investment?

International investment tribunals have often considered whether particular business
or economic relationships or situations constituted “investments” for purposes of the
ICSID Convention or particular regional and bilateral investment treaties. Many of
these cases involved treaties containing broad and sometimes open-textured
definitions of investment.

NAFTA’s Article 1139 is neither broad nor open-textured. It prescribes an exclusive
list of elements or activities that constitute an investment for purposes of NAFTA.
As the Claimants’ expert Professor Mendelson pointed out, this definition is exclusive
and not illustrative. “Investment” is defined by Article 1139 to mean in relevant part:

(a) an enterprise;

(d) a loan to an enterprise

(i) where the enterprise is an affiliate of the investor, or
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(ii) where the original maturity of the loan is at least three years .. ;

(e) an interest in an enterprise that entitles the owner to share in income or profits
of the enterprise;

(g) real estate or other property, tangible or intangible, acquired in the expectation
or used for the purpose of economic benefit or other business purposes; and

(h) interests arising from the commitment of capital or other resources in the
territory of a Party to economic activity in such territory, such as under

(i) contracts involving the presence of an investor's property in the
territory of the Party ... or

(i) contracts where remuneration depends substantially on the production,
revenues or profits of an enterprise;

but investment does not mean,
(i) claims to money that arise solely from

(i) commercial contracts for the sale of goods or services by a national or
enterprise in the territory of a Party to an enterprise in the territory of
another Party, or

(ii) the extension of credit in connection with a commercial transaction,
such as trade financing, other than a loan covered by subparagraph (d); or

(j) any other claims to money,

that do not involve the kinds of interests set out in subpai‘agraphs (a) through (h);

NAFTA Article 1139 defines enterprise to mean “an ‘enterprise’ as defined in Article
201 (Definitions of General Application), and a branch of an enterprise.” Article 201,
in turn, defines “enterprise” to mean:

any entity constituted or organized under applicable law, whether or not for profit,
and whether privately-owned or governmentally-owned, including any
corporation, trust, partnership, sole proprietorship, joint venture or other
association ... .

Whether a given activity constitutes an investment for purposes of Article 1139 has
not figured prominently in past NAFTA cases. In cases involving each of the three
NAFTA Parties, the economic relationships or transactions at issue typically have
involved some presence by the foreign investor in the territory of the respondent
country in the form of a local company, a locally incorporated subsidiary or affiliate,
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or other form that fits without great difficulty within some portion of Article 1139’s
definition. Hence the question of whether there was an investment typically has not
arisen, or has been readily dealt with."!

1. The Cigarette Plant at Ohsweken

This case poses an unusual situation. As relevant here, Grand River’s business is
centered on the manufacture of cigarettes at Grand River’s cigarette plant at
Ohsweken in Canada and their sale and export to two distributors in the United
States. The three Grand River Claimants’ most obvious and substantial investment—
the manufacturing plant—is in Canada. One of the distributors—Arthur Montour, the
fourth Claimant in this case—clearly is an investor with an investment in the United
States. The other distributor—Tobaccoville—is an independent U.S. corporation that
purchases Grand River’s cigarettes and distributes them off reservation under the
terms of a contract with Grand River. It is a U.S. owned and controlled entity. It is
not, and could not be, claimed as part of the Claimants’ investment.

The Claimants’ position regarding the investment in the cigarette plant at Ohsweken,
Ontario evolved over the course of the proceedings. The Claimants’ pleading
described their investment as including “millions of dollars ... to purchase truly state
of the art equipment” for the manufacturing plant. The Claimants initially included
$38 million (later reduced to $24 million) in lost investment in equipment in
Ohsweken in calculating their damages claim. However, at the hearing, the
Claimants’ valuation expert expressed reservations about the accuracy of even the
reduced figure, and the Claimants withdrew their $24 million claim for damages in
respect of their plant in Canada in their closing arguments at the hearing.

Prior NAFTA tribunals have held, following extensive briefing and argument, that
they do not have jurisdiction over claims that are based upon injury to investments
located in one NAFTA Party on account of actions taken by authorities in another.
Chapter Eleven would be applicable only to investors of one NAFTA Party who seek
to make, are making, or have made, an investment in another NAFTA Party: absent
those conditions, both the substantive protection of Section A and the remedies
provided in Section B of Chapter Eleven are unavailable to an investor. Thus, the
tribunal in Canadian Cattlemen found it lacked jurisdiction over a claimed NAFTA
breach “where all of the Claimants’ investments at issue are located in the Canadian
portion of the North American Free Trade Area and the Claimants do not seek to
make, are not making and have not made any investment in the territory of the United

1" See Pope & Talbot Inc. v. Canada, Interim Award (June 26, 2000) (“Pope & Talbot
Interim Award”); Metalclad Corp. v. United Mexican States, NAFTA/ICSID Case No.
ARB(AF)/97/1, Award (Aug. 30, 2000) (“Metalclad”); S.D. Myers v. Canada, First
Partial Award (Nov. 13, 2000) (“S.D. Myers”), Mondev; Marvin Feldman v. Mexico,
Case No. ARB(AF)/99/1, Award (Dec. 16, 2002) (“Feldman’); International
Thunderbird Gaming Corporation v. Mexico, UNCITRAL, Final Award (Jan. 26, 2006)
(“Thunderbird Gaming™), United Parcel Service of America v. Canada, Award (May 24,
2007) (“UPS™); Glamis Gold, Ltd. v. United States, (June 8, 2009) (“Glamis Gold”).
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States of America.”'?

“
Bayview Irrigation District v. United Mexican States is similar. There, U.S. water
right holders in the state of Texas alleged that water use authorized in Mexico
impaired their U.S. investments. The claim was dismissed on the ground that
NAFTA did not provide rights or protections “to investors whose investments are
wholly confined to their own national states.”’> It was held in that case that a salient
characteristic of an investment covered by the protection of NAFTA Chapter Eleven
would be that the investment is primarily regulated by the law of a state other than the
state of the investor’s nationality, and that this law is created and applied by that state
which is not the state of the investor’s nationality.'*

The Tribunal finds the reasoning of these decisions persuasive here. The Claimants’
investment in Grand River’s cigarette plant in Canada does not satisfy the
jurisdictional requirements of a claim under NAFTA Article 1101.

2. Was There an Enterprise Operating in the United States?

In their written materials and at the hearing, the Claimants also urged that the three
individual Claimants and Grand River together constituted an “enterprise,” the first
form of investment specified by Article 1139, that operated in the United States.

There was limited evidence regarding this and other jurisdictional arguments. The
individual Claimants’ declarations contain similar descriptions of cooperative efforts
to promote the sale of Grand River’s cigarettes in the United States in what the
Claimants’ Memorial described as the “undocumented manner customary among
indigenous peoples.” The Claimants also introduced a small group of documents that
in their view showed the existence of an enterprise. These included a March 15, 1999
“Cigarette Manufacturing Agreement” by which the predecessor company to Native
Wholesale Direct authorized Grand River to manufacture Senecas®; Grand River’s
distribution agreement with Tobaccoville, the U.S.-owned corporation that handled
distribution for off-reservation sales; and documents showing Arthur’s Montour’s
ownership of the Seneca® trademark.

These documents and the asserted indigenous customary practices do not support the
existence of an enterprise as defined by NAFTA Articles 1139 and 201. These
Articles refer to some form of business association with its own juridical personality
constituted or organized under applicable law, rather than mere mutually beneficial
business, contractual, or culturally-rooted relations. '

On their face, the first two contracts just mentioned indicate arm’s length negotiations
between unrelated entities in the tobacco business. Paragraph 8 of the 1999 Cigarette

12 Canadian Cattlemen, § 233.

'3 Bayview Irrigation District v. Mexico, ICSID Case No. ARB(AF)/05/1 (June 19,
2007), § 103.

" 1d., 99 98-99.
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Manufacturing Agreement licenses Grand River to use the Seneca® trademark “for
the sole purpose of manufacturing and delivery of the brands.” The licensing and
sales agreement between Grand River and Tobaccoville, its U.S. off-reservation
distributor, provides that Grand River will manufacture cigarettes to Tobaccoville’s
specifications and ship them from Canada at Tobaccoville’s order. This shows a
manufacturing and sales relationship between Grand River and an unrelated U.S.
company, but it is not shown how this evidences an enterprise. The documents
related to the Seneca® trademark show ownership by Native Wholesale Supply, and
corroborate that Arthur Montour had an investment in the United States (which
Respondent admits). They do not indicate any relevant interest in that trademark on
the part of the other three Claimants. The assertions of undocumented understandings
“customary among indigenous peoples” (sic) are too vague and lacking in evidentiary
support to make out an enterprise from the record.

Other evidence is at variance with the proposition that Grand River and its
stockholders jointly constituted and maintained an enterprise in the United States. In
an affidavit in U.S. court proceedings, Claimant Steve Williams, the President of
Claimant Grand River, emphasized the absence of connections between Grand River
and the United States.

4. ... Grand River itself does not sell any cigarettes in the United States, nor does
it sell any cigarettes to consumers located in the United States.

5. Grand River does not maintain any place of business in any state. It has no

personnel, office, real estate, or sales agents in any state. GRE itself does not

advertise or solicit in any state. It does not have any telephone listing in any
15

state.

In other U.S. court proceedings, Mr. Williams emphasized Grand River’s position as
a Canadian manufacturer and exporter.

Grand River is a Canadian company with its principal place of business on the
Grand River Reservation in Canada. Grand River produces and packages
Seneca® cigarettes for Native Wholesale Supply (“NWS”) and Tobaccoville,
USA, Inc. (“Tobaccoville”) pursuant to a limited use license and manufacturing
agreement. The Seneca® cigarettes produced by Grand River for NWS and
Tobaccoville are, and have been sold at all times on the F.O.B. basis, with title
and risk of loss transferring to these third parties at Grand River’s facility in
Ohsweken, Canada. These cigarettes have been at all times produced, packaged,
and shipped under the strict instruction and requirements of NWS and

15" Affidavit of Steve Williams in Support of Grand River’s Motion for Summary
Judgment, Grand River Enterprises v. King (D.C. S.D.N.Y), (Aug. 12, 2009).
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Tobaccoville.!®

Mr. William’s testimony was reinforced by an affidavit filed in administrative
proceedings in the state of South Carolina by Larry Phillips, President of
Tobaccoville, the sole U.S. distributor of Grand River’s cigarettes off reservation.
Mr. Phillips testified there, inter alia, that all Seneca® cigarettes are manufactured at
Grand River’s plant in Canada and that:

GRE {Grand River Enterprises] manufactures Tobaccoville’s off-reservation
Seneca brand cigarettes according to blend specifications and ingredients
provided by Tobaccoville, and to meet specific orders placed by Tobaccoville.
Tobaccoville has at all times provided the blend specifications for the off-
reservation Seneca cigarettes to GRE.!”

Mr. Phillips testified further that:

All of GRE’s sales to Tobaccoville take place in Canada, and Tobaccoville takes
delivery of the cigarettes in Canada. After GRE has sold the cigarettes to
Tobaccoville in Canada, Tobaccoville imports them into the United States, where
they are resold. GRE does not sell any cigarettes in the United States, and has no
input into where sales are made, to whom, in what volumes, or the pricing. GRE
sells only in Canada.'®

The Claimants’ Memorial raises a further question as to whether the Claimants were
collectively engaged in an enterprise in the United States. It indicates that the
Claimants structured their business to minimize tax liability in both the United States
and Canada, and that this was only possible if they did not create a formal partnership
or joint venture. In response, the Respondent submitted the expert opinion of
Professor Joseph Isenbergh, concluding that under U.S. tax law, Grand River, Jerry
Montour and Kenneth Hill could avoid U.S. taxation only if they were not engaged in
a joint venture, partnership or limited partnership. The Claimants’ Reply dismissed
this as “beside the point,” but did not address the substantive point that claiming
immunity from U.S. taxes on U.S.- source income would be inconsistent with
involvement in a juridically distinct enterprise doing business in the United States.

The Claimants’ Memorial did not address Article 201’s requirement that an enterprise
be “constituted or organized under applicable law.” This issue was first addressed in
the Reply Memorial, which contended that the Seneca Nation of Indians Business
Code (“the Code™) was the relevant applicable law, and that the Claimants constituted

16

Affidavit of Steve Williams in Support of Defendant’s Motion to Dismiss or for a

Stay, Kansas v. Grand River Enterprises (D.C. Kan 2008) (Case. No. 08C207), {15,

%u

oted in Respondent’s Counter-Memorial, p. 33.

Affidavit of Larry Phillips, in Tobaccoville USA, Inc. v. McMaster, S. Car. Admin.

Law Ct., No. 2007-ALJ-30-0198-CC, Oct. 11, 2007, U.S. Counter-Memorial Exhibits,
Vol. 9, Tab 155, 9§ 3.
8 1d,q14.
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and operated their venture under it.

The Council of the Seneca Nation of Indians adopted the Code in 1988. Pursuant to
Article 1-102, the Code’s rules “shall govern the conduct of business operations
within the exterior boundaries of the Seneca Nations Reservations,” and “shall
include traditional custom and practice.” Article 1-102 also provides the procedure
for determining tribal law or custom: “[w]here doubt exists as to such custom, the
advice of tribal elders familiar with tribal custom will be requested. Proof of the
existence of a tribal law or custom shall be by presentation of evidence showing the
custom to exist by a preponderance of the evidence.”

The Claimant’s Reply cited Article 1-102, which refers to “traditional customs and
practice” and Article 1-105, which provides that “Seneca laws and customs not in
conflict with the laws of the United States are to govern civil matters on Seneca
nation territory” as the law applicable to business operations. In the Claimants’ view,
they constituted and engaged in an enterprise under Seneca law within the meaning
of these provisions. In support of this view, the Claimants’ Reply included the expert
opinion of Professor Maurice Mendelson QC, who concluded that the Claimants’
relationships constituted an enterprise under the Seneca Business Code. In addition
to Articles 1-102 and 1-105, Professor Mendelson cited other provisions of the Code
relating to the Peacemakers Court’s jurisdiction and to the business license system.

The Tribunal recognizes Professor Mendelson’s expertise in public international law.
Howeyver, as his opinion acknowledges, he is not expert in either U.S. domestic law or
the Seneca Business Code. That Code contains no provisions dealing with
constituting enterprises. Articles 1-102 and 1-105 are a general incorporation of
Seneca Laws and customs, and do not establish by their terms that the Claimants
constituted an enterprise for purposes of NAFTA. In response to a question from the
Tribunal, the Claimants’ counsel stated that the Claimants tried to obtain the views of
a Seneca expert to provide an opinion on relevant Seneca law and custom for the
Tribunal’s benefit, but that they were ultimately not able to do so, for reasons that
remain unclear.

All that appears in the record in this regard are the Claimants’ general assertions
about the existence of Seneca law and custom, without any specific evidence or even
any proffered articulation of relevant elements of Seneca law and custom by which
business enterprises or associations may be established. The Tribunal is respectful of
the cultural patterns that inform business relations among First Nations peoples, to
which the Claimants repeatedly referred in their written submissions and during the
hearing. It is likewise respectful of Seneca law and custom, and does not question
that the written or unwritten customary laws of indigenous peoples could be the basis
for establishing an enterprise for the purposes of NAFTA. But there is nothing to
show that the culturaily-based or other business understandings that the Claimants
describe are sufficient under Seneca law and thereby under NAFTA. Mere assertions
of the existence of Seneca law and custom, just as mere assertions of other forms of
law, are not enough.
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Indeed, the record suggests that the Claimants previously did not view the Seneca
Code as relevant to their claimed collective enterprise. Except for certain very small
businesses, Article 2-105 of the Code requires every individual doing business “of
any sort” on the Seneca Reservation to obtain a Seneca Business License.
“Individual” is broadly defined in Article 2-104 to include “a natural person, a
corporation, an entity, association.” The record included an annual business license
issued to Arthur Montour on January 9, 2009, but no license was on record for the
claimed enterprise in any year.

At the hearing, the Claimants contended that their enterprise was not required to hold
a license because it did not conduct business on Seneca Nation territory. Section 2-
107(b) of the Code does exempt from licensing any “association ... who does not
engage in or conduct a trade, business of professional activity ... on the reservation.”
However, this argument of exemption conflicts with the record. A major participant
in the claimed enterprise—Arthur Montour—carried on extensive importing,
warehousing and other operations on reservation lands within the Seneca territory
through his company Native Wholesale Supply. This argument also poses another
difficulty. If the claimed enterprise did not do business on the Seneca Nation’s
reservation lands within New York, and if Grand River did not otherwise do business
in the United States as indicated by Mr. Hill, the implication would seem to be that
the claimed enterprise conducted its business in Canada, posing the jurisdictional
questions addressed in Canadian Cattlemen and Bayview Irrigation District.

The Tribunal concludes that the Claimants have not shown that they had an
investment in the form of an enterprise constituted under applicable law meeting the
requirements of NAFTA Articles 1139 and 201.

3. Other Possible Forms of Investment in the United States

Much of the discussion of jurisdiction at the hearing involved whether there was an
enterprise, but the Claimants also cited other elements said to show an investment
satisfying Article 1139. They noted Jerry and Arthur Montour’s witness statements,
describing how Grand River extended financing to Arthur Montour’s U.S.
distribution companies in connection with inventory purchased from Grand River.
Mr. Jerry Montour’s first witness statement described how Grand River provided
Native Tobacco Direct (“NTD”) and later Native Wholesale Supply with “access to
an inventory loan with no fixed maturity date.” He described this loan as interest free
and as ranging between $1 million and $4.5 million. His statement also described
how GRE extended larger inventory loans to Tobaccoville, which was not part of the
claimed investment.

There were no loan agreements or other documents of record showing the existence
or terms of this loan, and the Claimants did not treat the arrangement as a loan for
purposes of their formal accounts. Grand River’s financial statements for the years
that they were available do show significant accounts receivable, but no loans to NTD
or NWS. Similarly NWS’ audited balance sheet for 2001 shows 12/31/01 accounts
payable (presumably to Grand River) of $2,280,656, but does not show this as a loan
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liability. (NWS’ 2001 accounts do show two loan liabilities—a note to the former
owner, and a $50,000 bank letter of credit, which apparently secured a bond for the
U.S. Bureau of Alcohol, Tobacco and Firearms).

NAFTA Article 1139 excludes from its definition of investment “the extension of
credit in connection with a commercial transaction, such as trade financing, other than
a loan covered by subparagraph (d).” The transactions described by Jerry Montour fit
within this exclusion; they were credit extended in connection with the sale of
cigarettes by Grand River to Arthur Montour’s companies. They are thus not an
investment, unless they fall under subparagraph 1139(d), providing that certain loans
to an enterprise can constitute an investment if “the enterprise is an affiliate of the
investor,” or “where the original maturity of the loan is at least three years.” Thus,
the loan must (a) be to an affiliated enterprise, or (b) have an original maturity greater
than three years.

NAFTA does not define “affiliate,” but as used in legal and financial contexts, the
term typically indicates a degree of ownership or control of one enterprise by another,
or subsidiaries owned by a single parent. Black’s Law Dictionary describes an
“affiliate company” as one “effectively controlled by another company.”19 No such
ownership or control is present here. The evidence shows that Native Wholesale
Supply is an independent corporation wholly owned by Arthur Montour. It is not
owned nor controlled by Grand River or the other individual Claimants. Article
1139(d)’s second alternative is not met either. The inventory loans were said to have
“no fixed maturity date,” and so do not have an assured maturity of over three years.
In any case, there is no corroborating documentation of their existence or terms. In
the evidence that is on record—the Claimants’ balance sheets—they were not treated
as loans for accounting purposes. Absent evidence of, inter alia, the circumstances
under which the loans could be called, the record does not show that this requirement
has been met.

NAFTA Article 1139 makes clear that inventory loans are not investments, except
under limited conditions not met here.  Accordingly, the Tribunal finds that this
aspect of the Claimants’ business dealings does not constitute an investment.

The Claimants also averred that millions of dollars have been deposited into escrow
accounts in some U.S. states, and that these amounts, as well as amounts paid to so