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138 Standards of Protection 

the reference to principles of international law supports a broader reading that 
consideration of a wider range of international law principles than the minimum 
alone. Second, the wording of Article 3 requires that the fair and equitable 
conform to the principles of international law, but the requirement for conformity 
as readily set a floor as a ceUing on the Treaty's fair and equitable treatment .,ronn:'rC1" 

There are growing doubts about the relevance of this whole debate.52 

have indicated that the difference between the treaty standard of FET and 
customaty minimum standard 'when applied to the specific facts of a case, . 
be more apparent than real'.53 The Tribunal in El paso54 pointed out that the 

discussion was somewhat futile since the content of the international minimum 
standard is 'as little defined as the BIT's FET standard'. 55 

Depending on the specific wording of a particular treaty, it may overlap with or 
even be identical to the minimum standard required by international law. The fact 

that the host state has breached a rule of international law may be evidence of a 
violation of the fair and equitable standard, 56 but this is not the only conceivable 
form of breach. 

The emphasis on linkages between FET and customary international law is 
unlikely to restrain the evolution of the FET standard. On the contrary, this may 
have the effect of accelerating the development of customary law through the 
rapidly expanding practice on FET clauses in treaties.57 The Tribunal in Chemtura 
v Canada58 said in this respect: 

the Tribunal notes that it is not disputed that the scope of Article 1105 ofNAFTA must be 
determined by reference to customary international law. Such determination cannot over
look the evolution of customary international law, nor the impact of BITs on this evolu
tion .... [IJn determining the standard of treatment set by Article 1105 of NAFTA, the 
Tribunal has taken into account the evolution ofinternational customary law as a result inter 
alia of the conclusion of numerous BITs providing for fair and equitable treatment.59 

51 At paras 7.4.6, 7.4.7. Emphasis in original; footnote omitted. 
52 Se~ S W Schill, 'Fai; and EqUitable Treatment, the Rule of Law, and Comparative Public Law' in 

S W Schdl (ed), Internattonal Investment Law and Comparative Public Law (2010) 152-4. 
53 Saluka v Czech Republic, Partial Award, 17 March 2006, para 291. See also AzurtX v Argentina, 

Award~ 14 July 2006, para 361, 364; Occidental v Ecuador, Award, 1 July 2004, para 190; CMS v 
Argenttna, ~ward, 12 May 2005, paras 282-4; Biwater Gauffv Tanzania, Award, 24 July 2008, para 
592; Rumelt v Kazakhstan, ~ward, 29 July 2008, para 611; Duke Energy v Ecuador, Award, 18 August 
2008, paras 332-7; Impreg.to v Argentina, Award, 21 June 2011, paras 287-9. 

54 EI Paso v Argentina, Award, 31 October 2011. 
55 At para 335. 
56 See SD Myers v Can~, First ~artial Award, 13 Novem~er 2000, para 264: 'the fact that a host 

Parry has breached a rule of mternatJonailaw that is specifically deSigned to protect investors will tend 
to weigh heavily in favour of finding a breach of Article 1105.' 

~7 R Dolzer and A von Walter, 'Fair and Equitable Treatment and Customary Law-Lines of 
]utlsprudence' in FOrtino, L Liberti, A Sheppard, and H Warner (eds), Investment Treaty Law: 
Current Issues (2007) 99; I Tudor, The Fair and Equitable Treatment Standard in International Law of 
Foreign Investment (2008) 83-5. 

58 Chemtura v Canada, Award, 2 August 2010. 
59 At paras 121,236. 
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Tribunal in Merrill & Ring went one step further and stated that FET had 

part of customary international law: 

requirement that aliens be treated fairly and equitably in relation to business, .trade and 
mVI:strnell{ is the outcome of this changing reality and as such it has become suffiCiently pa.rt 

widespread and consistent practice so as to demonstrate that it is reflected today III 

international law as opiniojuris.60 

(e) The evolution of the fair and equitable treatment standard 

Obviously, the standard ofFET is a broad one, and its meani~g will depend on ~he 
specific circumstances of the case at issue.6l The Tribunal III Mondev v Umted 
States pointed out that '[al judgment of what is fair and equitable cannot be reached 
in the abstract' it must depend on the facts of the particular case'. 62 Similarly, the 

T
ribunal in Waste Manauement v Mexico noted that 'the standard is to some extent 

o f h ' 63 
a flexible one which must be adapted to the circumstances 0 eac. case.. . 

NAFTA tribunals have been inclined to see the standard agrunst a hlstoncal

evolutionary background. Other tribunals have dealt with it mor~ dire~tly from a 
contemporary perspective.64 The historical starting point for a discusslOn on the 
standard of treatment for foreigners is often seen in the Neer case of 1926.

65 
The 

case did not concern an investment but the murder of a US citizen in Mexico. The 
charge was that the Mexican authorities had shown a lack of diligence in investi

gating and prosecuting the crime. The Commission said: 

the treatment of an alien, in order to constitute an international delinquency, should 
amount to an outrage, to bad faith, to wilful neglect of duty, or to an insufficiency of 
governmental action so far short of international standards that every reasonable and 

ld d'l ." ffi' 66 impartial man wou rea 1 y recogmze lts msu clency. 

The Commission found that the facts did not show such a lack of diligence as 

would render Mexico liable and dismissed the claim. 

60 Merrill & Ring Forestry v Canada, Award, 31 March 2010, para 210. . , 
61 See eg G Sacerdoti, 'Bilateral Treaties and Multilateral Inst~ur:'ents o~ Inv~stment Protecn?n 

(1997) 269 Recueif des Caurs 251,346; UNCTAD Series on issues m mternanonal mvesrment treanes, 
'Fair and Equitable Treatment' (1999) 22. 

62 Mondev v United States, Award, 11 October 2002, para 118. 
63 Waste Management v Mexico. Final Award, 30 April 2004, para 99. See also Lauder v Czech 

Republic, Award, 3 September 2001, para 292; CMS v Argentina, Award, 12 M~y 2.005, p:ua ~73; 
Noble Ventures v Romania, Award, 12 October 2005, para 181. See also P T Muchlmski, Multtnattonal 
Enterprises and the Law (1999) 625. . f 

64 R Dolzer and A von Walter, 'Fair and Equitable Treatment and Customary Law-Lmes 0 

Jurisprudence' in FOrtino, L Liberti, A Sheppard, and H Warner (eds), Investment Treaty Law: 

Current Issues (2007) 99. ) 
65 Neer v Mexico, Opinion, US-Mexico General Claims Co~mission, 15 October 1926 ~1927 21 

AjIL 555; IV RIAA 60-2. See P G Foy and R J C Deane, Foreign Investment ~rotecnon under 
Investment Treaties: Recent Developments under Chapter 11 of th,e Nort? Ametlcan. Free Trade 
Agreement' (2001) 16 ICSID Review-FIL] 299,314; J C Thomas, ,Reflections on Article .1105 of 
NAFTA: History, State Practice and the Influence of Commentators (2002) 17 ~CSID Revtew-FIL] 
21,29-32; J Paulsson and G Petrochilos, 'Neer-Iy Misled?' (2007) 22 ICSID Rev:ew-FIL] 242. 

66 At 556. 


