Sumnier 2005

Sumimer 2005
Puge 3

Page 2

Why the FTC Notes of
Interpretation Constitute a Partial
Amendment of NAFTA Article 1105

Charles H. Brower, II*

L. Introduction

Four years ago, the Free Trade Commission (FTC)
created by the North American Free Trade Agreement
(NAFTA)® istued “Notes of Interpretation” (Notes}
pusporting to restrict the minimum standard of
treatment  under NAFTA's investment chaprer
(Chapter 11) to the requirements of customary
international law.* A controversy ensued regarding che
Notes' status as a reasonable interpretation falling
within or as an amendment falling without,! the
FTC's mandate. While tribunals and many observers
have declared their allegiance to each of the opposing
views, few have supported their conclusions with
detailed analysis.® Seeking to provide a more complete
and nuanced account, this article draws a distinetion

between the exclusion of treaty obligations and the
exclusion of general principles of law from the
minimum standard of treatment, To the extent that
the Notes prevent direct incorporation of freestanding
treaty obligations into the minimum standard, they
constitute a reasonable interpretation, which most
tribunals have accepted.” To the extent that the Notes
exclude general principles of law from the minimum
standard, they constitute an wftnz vires amendment,*
which virtually all tribunals have ignored.? Thus, as is
so often che case, a measure of truth fies on each side
of the debate.

11, The Minimum Standard: Text, Ambiguities, and
Early Cases

One may divide NAFTAs Chapter 11 into two
sections. The first, Section A, establishes the NAFTA
Parties” substantive obligations with respect to each
others’ investors," for example the dury under Article
1105(1) vo provide “treatment in accordance with
international law, including fair and equitable

treatment.” The second, Scction B, commits che
application of those norms to a process of investor-
state arbitration before @ hac tribunals,” subject o

After Mexico fully defended an arbitration in
which Article 1105(]) played a peripheral role?
mbuna!s articulated broad interpretations of the same

and imposed liability on the respondent

the FTC's competence to issue binding interp

of (but not amendments to) NAFTA provisions."*

As explained below, Artdcle 1105’ vague text quickly

rmscd interpretive questions, which Chapter 1%
driven, dinated disputc settlement

process could not resolve to the NAFTA

Parties satisfaction.

}
For disputes arising under Ardcle 1105(1),
interpretive debate focused on two phrases:
“international law® and “fair and equitable
treatment,”™ With regard to “intcrnational laws®
disputes cafled on tribunals to decide whether the
term referred to all sources of international law or
whether it contained an unstated restriction to
customary international lavs' Wich regard to “fair and

srares in a series of three cases decided under Chapter
11. Thus, in Mesalelad v United Mexican Stases, the
tribunal construed “fair and equitable treatment® w0
pass obligations of transparency similar to those
articulated in other chapters of NAFTA2 Later, in
S.D. Myers, Inc. v. Canada, the tribunal held that the
infringement of any “rule of international law . . .
specifically designed to protect investors will tend 10
weigh heavily in favour of finding a breach of Article
1105.” Applying this logic, 2 majority of the tribunal
hcld that Canada’s "breach of Article 1102 {relating to
| iall FR A fJ'I a brﬂd‘

of Article 1105 as well."® Fmall)s in Pope & Talbor,
Inc, u Canada, the wibunal held that, despite
textual indications to the contary, fair and

requires not only compliance

jrable treatment,” disputes required wibunals to jiabl
idenify the proper reference points for assessmg the
faimess and cquity of dopted or

q
with international law, but also with the
“ordinary standards” of fairness “applied in the
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L. 365, 397 (2003); Chacles H, Brower, [1, Beware the jubberwock: A Reply to Mz Thomas, 40 COLUM, J, TRANSNAT'L L. 465, 486 n.142 (2002)
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by host scates.” Given the dearth of precedent'® and ~ NAFTA countries."®
the amounts in controversy,” tribunals undercock a
difficult task in the face of intense scrutiny®

% NAFTA, mpre note 1, are, 1105(1), 32 LLM. ar 639.
"> See NAFTA, supst note 1, ars, 11131138, 32 LLM, at 642-47. Ser alio Brower, Empire Sriker Back, sepra note 4, a1 4951 Brower, Fear and Eguilibrivon,
upre notc 4, &t 46: Brower, Legitimecy, sprm note 11, 2 42.44,
" Gompare NAFTA, mans noee 1, am. 1131(2), 32 1LM. at 645 (authorhing the Fro Trade Commission to adopt bisding interpretations of NAFTA
provisions), with id, am, 2202, 32 L.L.M. at 702 (permitting the NAFTA Parties to adope modificarions of or additions to NAFTA provisions, which uke
eflect anly after approval "in accordince with tha applicable legal procedures of each Party™), ¢ alio Pope & Talbot Award in Respeer of Damages, suprt note 4,
18 17.19; Browes, Empire Srvikes Back, supre note 4, at 56 0.71; Brower, Fair and Equitable Treatment, rupra note 4, st \0; Brower, Faar and Eguilibrisam, supra
nate 4, a1 78 n.249; Brower, Legirinacy., supra nate 1, 31 84; David A, Ganez, fnsernational Decirton: Pope & Talbos, Ine. v, Canada, 97 AM, J. INT'L L. 937,
945 (2003); Mariation, mpns note 3, at 479: Swalne, spnt note 10, v 1526 n.128; Joed C. Beauvals, Regulatery Expropriasions Under NAFTA: Emerging
Principles and Lingering Donbis, 10 N.Y.U, ENVTL. L), 245, 246, 288 n.194 (2002): Kirkuman, nspre nose 3, a1 373,
 See Brawer, Empire Spikes Back, supre nowe 4, ax 53-55; Beower, Fear and Equilibriiem, uipm note 4, 4t 7577,
* See Locwen Award, supne note 3, § 1242 Brower, Empire Seeikes Back, nipnt note 4, 3t 53-54; Browes, Foar and Equilibrium. sipes niote 4, 1 7576; Jack .
Coe, Jr., Taking Stock of NAFTA Chupter 11 in |ty Tentls Your: An Inserim Sketch of Selecsed Therses, hyues, and Methods, 36 VAND, ), TRANSNAT'L 1. 1381,
1427 (2003}, Gaetan Vechoosel, Tbe Use of Investor-Shire Arbiteation Under Bilaternl Isverment Treasiss to Soek Relicf for Beeathes of WTO Law, 6 1. INT'L
ECON, 1. 493, 497.98 (2003).
V7 Locwen Avard, suprs note 3, § 124: Brower, Empire Sikes Back, supn nove 4, x1 54-55; Brawes, Frar and Equillbrinm, sipra notc 4, a¢ 77: Cac, supre note
16, at 1427-28,
" Although hilaeral tnvestment rrearics (BITs) frequently referred to the obligasion of host tates ro provide *falr and cquitable treatment,® virmually no cax:
law addressed the meaning of that term befors the advesit of Chapter 11 dhpuites, See Browes, Empirr Swrikes Bieck, supra note 4, at 54-55; Brower, Fear end
Eguilibrivem, supra nove 4, 3¢ 77, See wlo EA. Mano, British Treatics for she Promerion and Protection of bvostment, 1981 BRIT. V.B. INT'L L. 241, 243; John
A Wescherg & Bersrand P, Marchals, Genens/ Principles Governing Foreign Inversment as Articsltied in Reeent Intomettenal Tribunal Avueds and Whitings 1f
Publiclns, in IBRAHIM EL SHIHATA. LEGAL TREATMENT OF FOREIGN INVESTMENTS 337, 353 (1993),
¥ Soe Brawer, Fair and Equitable Trearment, supog note 4, a¢ 9; Brawer, Legitimecy, rupnt note 11, at 68 (both ehurvm‘ that the Chapter 11 disputes then
yendmg phaced "over 52 billion in constaversy?

Set Coc, supra note 16, 2t 1385 CNAFTAY fnvemortate dockee has gencrated predictably blgh levels of interst among internattonal law schohars and
praceiionem K has also sustained a emarkible collection of obscrvens beyond specialint cirdes. Numem\n critiques h‘vc &uued fmm I»:h ;nvuyt ").
¥ sinian . Uniied Moslean Staer, 1CSTD G No. mmnwm. Amrd (ov. 1, 1999), ar b

sol_g aos_Mexleo! Robers,
i “Metalead Corp. United Mesican St ICSID Case No. mmm/l Award 15 71, 76, 88 (Aug. 30, 2000), a2 hrep/fwwwicconomia-snel.gobmd
sohp, i Casor, b lcl2d.him. According to some obaervers, the tribumal directly incorporated the

provisions of other chapters Into Acticle 1105, See United Mexitan States w Metaclad Corp., Rearons for Judgment, 2001 B.C.S.C. 664, 49 66, 68, 70.73

OMay 2, 2000), ar hispeffwwwoousts govbe.ca: Thomas, swpns note 3, at 438, 449, In chis 2uthor's view, the tribunal properly referred o the provislans of ather
chuptens as context for defining the scope of *fuir and equinable treatment” under Aniicle 1105(1), Ser Brmm. Bewere 16: lnbknnd, Juyunou 4, ac468-70,
B S.0. Myers, b, u Condlay UNCITRAL Asbitration Rules, Pariial Award 1 264 (Nov. 13, 2000), s b P/ di

4 Always casy to draw®), myeesvanadapartiloward,_fina,13-11-00,pdf (hereinafier S, D, Myers Bartial Award)
S \ R "t See NAFTA, supnt note 1, ares, 11011114, 32 LLM. 2t 63942, Sec also Browsr, Bmpire Striker Back, suprd e 4, as 48-49; Browes, Frar and Equilibeium, * 1. 5166, i el "
p %’:c’—zf\ 7y % i supre note 4, at 46; Charkes K, Brower, Tl, Structure, Legiimacy and NAFTA: Iwaonent Chapter, 36 VAND. ). TRANSNAT'L L, 37, 40.41 {2003) » I'apf é7ilkl, lm' = Gmlb UNCITRALMlmunn Rules, Award an the Merits of Phase 2,20 § llO-lS. 118 (Aps. 10, 2000), a¢
b ;3%‘.: 5 Ihercinafict Brawes, Legitimag]. K J Mesitsepdf,
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Notes seem 0 modify Ardicle 1105(1) by excluding
treaties,? the most important source of international
law in the modern era.™

OFf course, one cannot constru¢ the phrase
“intcrnational law” in isolation. To the contrary, one
must interpret it in context.” For Article 1105(1), the
relevant context includes Asticles 1116 and 1117,
which authorize investors to bring claims before
ad hoc uibunals only for measures alleged to,violate
obligations established by Section A of Chapter 11 or
by two provisions in Chapter 15 of NAFTA.* In other
words, the NAFTA Parties consented to investor-state
arbitration only for claims alleging violations of

d NAFTA provisions,” but not for claims
alleging violations of other NAFTA provisions,*
much less the provisions of other ctreaties.®
When interpreting Article 1105(1), one should nac
use it as a vehicle to re-incorporate independent treary
provisions, because that would subvere Chapter 11%
jurisdictional limitations.* Thus, whether viewed as
context o as evidence of the intent to adopt a special
meaning, Articles 1116 and 1117 imply that Article
1105(1)’s seference to “international law" excludes
independent treaty obligations. To the extent that chey

make the same point explicitly, the Notes appear co
fall within the bounds of reasonable interpretation,”’

V. Exclusion of General Principles of Law:
Unlawful and Ineffective Amendment
As stated above, the Notes exclude from the minimum
dard of all abligations that exceed the
scope of customary international faw.* Since general
principles constitute a source of international law for
situations 7of addressed by custom or weary”? the
Notes logically exclude general principles as an
independent source of obligation under Article
1105(1).% Because general principles typically play a
limited role in the development of international law,*
one might treat their omission cither as insignificant
or as a reasonable incerpreaation because the NAFTA
Pasties did not consider such 2 trivial source of
“international law" when drafting Article 1105(1).
Such views would, however, prove unsound because
they ignore the important contributions that general
principles have made to the law of state responsibility
and protection of foreign investment.

While treaties and custom dominate most arcas of
international law, general principles "have long played

# Pope & Talbot Award In Respect of Darages, supns note 4, 19 20, 26 n.9, 46-47: Kirkman, supra note 3, 3t 383,

3 SHAW. supm nate 48, at 89,
3 Ser supra nate 45 and accompanying text.

3 See NAFTA, swprt it 1, anis, 110601), 1117(1), 32 LL.M, at 642-43; Mondew Awards nprs 3, 4 421 Thomas, supm note 3, at 44%; Kitkman, siipet notc 3,

at 383, 391,

5 UPS Award on Jurisdiction, spre note 3, 9 63; Mondew Awatd: suprs noce 3, § 425 Thomas, auphe nte 3, at 449,

# Mondew Award, supr note 3, 42; Thomas, supn nove 3, at 450,

* Mondew Award, mupra niote 3, 9 1211 Ganrz, supne note 28, at 715; Matiation, supne note 3, 2¢ 487; Thomas, suprd nate 3, at 450,

% Thamas, snpra nate 3, at 449-50, 4511 Kirkman, spre note 3, 2t 383, 391,

# UpS Avard on Jurisdiction, supms nate 3, § 97 Mondes Award, nupes vote 3, Y8 119-21; Matiation, supre note 3. st 487-88. 494-95: Thomas, sepes note 3,
¢ 449-501 Kirkaman, supne note 3, at 383, 391, Although Articke 1103(2) does not justify direct in¢orporation of free-standing treaty norms, cepain wreaty
abligations may remain of become pertinant to it interpracatlon. For example, to the exxent that treaties codify existing custom, their content should Influence
the applicition of Astide 1105(1). RESTATEMENT, supr nate 10, § 102 Reporeers’ Note 5; Matiation, supmt note 3, at 487. Alte matively, the widespread
adoption of multilareral or b¥ateral treaties may reflect state pracrice suffielent to influence the development of custom and, thus. the meaning af Astlele
3105(1). Mondev Award, supra vote 3, 99 117, 125: Pope o Talbor Award in Respoct of Damages, mprt note 4, 99 58, 62: RESTATEMENT. apna note 10 §
102(3) & emu. I; Laird, mpnt note 4, 31 67; Andreas . Lowenfeld, fnvesrment Agreements and internasianal Law, 42 COLUM, J. TRANSNAT'L L. 123,

129 {2003).
* Sec supre otes 29, 31 and accompanying texe.

# RESTATEMENT, mpns note 10, § 102 crt, k SHAW, supre nate 48, at 93

# Aheenatively, the Notes might reflect an cndorsement of the discredited minority view (formerly espoitsed by Saviet legal schalars) that general principles
mecely conatitite a subses of cussomary international law. See SHAW, supre noie 48, at 94 (aruibuting rhis view co Sovlet writen, but oploing that “mest
writers ate prepared to reeepc that the genenad principles do conmtitute 1 separate tource of law”), See abe RESTATEMENT, supne note 10, § 102, Reporen’
Note 7 (concluding that "the view of Soviet schalars . . . has not gained acceptance™).

Although one might cegard the NAFTA Parties’ willingness 10 endorse the former Soviet view as highly improbable, the United Suates arguably did so in fus
new Madel BIT and in recently conduded investment and trade agrements, all of which fimst prescribe “aitamary international law” as the minimum
standard of treatment for covered Investments, but then define that standand to indltrde “the prindiple of due process embadied in the principal legal systems of

teleb) o

<he workd,” Uniced States Model BIT (2004), are. 5{1). (2(a), at huep:
Recipracal Protestion of Investment, Oct, 25, 2004,

Ui are, 5(0). (2)(), a g fasseuWorld,
asset_upload_fle§83_6728.pdfs Free Trade Agreement, June 15, 2004, U.S.-Marocco, art. 10.5(1) (2)(s), a2 hup Ih

3 Treary Concerning the Encouragement and
ol Americas! ieal

PP

indexhems U.S.Centra] American Free Trade Agreemens, May 28, 2004, wt. 10.51), (2)(ad, at hupiis fra/Cafiallinal/indexhem; Froe Trade
JChilcf

£

Ilindex.hem; Free Trade Agreement, May 6, 2003, US.-

Agteement, June 6, 2003, U.5-Chile. arr. 10.4(1), (2)(a). a¢ hup:/

Singa ant, 15.5(1)(2)), at hup:/lwww.usergovinew!fasSingapare/final hee,

© MANLEY O, HUDSON, INTERNATIONAL TRIBUNALS 102 (1944); SHAW, siprt note 48, ar 94; Michae! Akehursy, Egity and Genenl Principles of
L, 25 INT'L & COMR L.Q, 801, 817 (1976}, Ser also RESTATEMENT, suprr note 19, Pars |, Introducory Nore (*lntcrnational law is made In ewo -,
principal ways—by the practice of states (customaty lw) and by purposeful agreement ameng states fsometimes called "conventional hw’ ie. law by
convention, by agreement.”l SORNARAJAH, supnt note 27, at 93 ("Poaitivist legal scholary . . « treat custom and weaty solely as she significant sourees of

internarional Jaw,"),

an important role in the articulation of the principles
of internarional state responsibility insofar as they
concern interference with persons,”® Likewise, with
respect to the protection of foreign investment,
general principles have provided much of the “fodder”
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which incorporate elements of public interest and
private commerce™ In writings of a more recens
vintage, Prof lan B lie” and Maleol,

Shaw ™ discuss the role played by general principles in
leading cases frequently cited in the pleadings and

for claims and, q ly, have acqui a

substantial tole in shaping the faw® Thus, when

d decisi of in chims: AMCO Asia »
Republic of Indonesia,” the Barcelona Tragtion™ case,
and the Chorzbw Factory case.™

introducing Harvards Draft Convention on the
International Responsibilicy of States for Injuries to
Aliens, Professors Sohn and Baxter described the
. T

dard, of in the
following terms: “[Nlational treatment may suffice,
unless the national d depars bly

from the geneeal principles accepted by the principal
legal systems.”™ Furthermore, Professors Sohn and
Baxter emphasized that they had found it “necessary”
w0 include express references to genecal principles of
law in scveral provisions,® including arcicles on;

(1) justification for statc action;

(2) arrest and detention;™

(3) denial of justice;

(4) destruction of and damage to property;®

(5) taking and deprivation of use or enjoyment of
property;™

(6) violari Iment, and modification of

Given their role in developing the law of stare
responsibility and che mini dard of
treatment for aliens, one would nacurally expect
general principles w fall within the scope of
“international law” for purposes of Article 1105(1),
By parity of reasoning, the Notes' exclusion of general
principles would seem to constitute a significant
amendment to Article 1105(1), absent context or
clear evidence of a special meaning that repudiates
them as a foundation of the mini dard
In the view of this author, no such context or evidence
exists. While Aricles 1116 and 1117 contextually
indicate a desire to limic the investor-stare dispure
settlement mechanism to the obligations enumerated
in Section A of Chapter 11 and two provisions of
Chapter 15,® they do not suggest any desire to
liminate the historical foundation of the minimum

contracts and concessions;” and
(7) lack of duc diligence in protecting aliens.”

Contemporaneously, Lord Arnold McNair (former
President of the International Courr of Justice) and
Professor Wolfgang Friedmann of Columbia
University commended general principles as the most
appropriate source of law for natural resource
concessions and other long-term  economic
arrangements between states and foreign investors,”

standard enumerated in Article 1105(1).

Turning from conwxt to drafiing history, one still
finds no evidence of the intent to develop a special

ing of “inter al law" that excludes general
principles from the scope of Asticle 1105(1), After the
Notes appeared, the Pope & Talbot tribunal requested
Canada to supply all drafting history supporting the
NAFTA  Parties’ alleged intent to restrict
“international law” to custom for purposes of Aticle

© Wolfgang Fiedmann, The Ui of “General Prineipla® in the Development of Inermartanal Law, 57 AM. J. INT'L L. 279, 390 (1963),

“ SORNARAJAH, supne note 27, at 93-04,

# Louis B. Sohn & R.R. Baxier, Respensibilty of Siates for Injuries to by Economic Inseress of Allens, 55 AM. J. INT'L L. $45, 547 (1961).
14,

* Drafs Convention on the Intemational Respanibility of States for Tnjuries 1o Aliens, art. 4(2), (4), (5), 55 AM. J. INT'L L. 548, 549 (1961).

O 1, e, 313, 55 AM. ], INT'L L. at 549,

I aru. 6 7000, 8(1), 55 AM. J. INTL,L. at 55051
© Hdoan. SRV, 55 AM.J. INT'L L $557%

» Jd art 1005){e), 55 AM. ). INT'L Lo ar 554,

™ 3. 12013(), @150, 55 AM, J, INT'L L. a 567.

7 14, ar. 3300), 55 AM. J. INT'L L ar 575,

 Ser generally Lord Arold McNair, Q.C., The Gemenel Principles of Law Recognized by Civiliced Nations, 1957 BRIT, Y.B. INT'L L. 1: Friedmann, supne nate 62.

M Ser Brower, Resure the Jabberwock, 1upn note 4, 3% 472-73 (recognizing that investor-state disputes combine tlemenca of private cemmeres and public
P Lt Y

regelaton) Coe, iupre note 16, ac 1389 (observing that 3
commercial asbitrarion™,

 BROWNLIE, rupra note 48, at 17-18,

74 SHAW, mpme note 48, at 95, 97,

7 AMCO Avia u Indanatie, 23 LLM. 351 (1984).

dispures have

and of privawe |

7 Bareekona Truchiom, Light and Power Co., Ltd (Belg. » Sparn), 1970 LCJ. 3 (Reb, 5)
P Chargguws Ficiory (FR.G.  Pol), 1928 RCIJ, (eer, Al No. 17 (Sepu, 13), 1927 B.LJ. (aer, A) Nox 9 {uly 26},

3 $te jupme noves 52-57 and accompanying fext.
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