
Why the FTC Notes of 
Interpretation Constitute a Partial 

Amendment of NAFTA Article 1105 

Charl~s H. Brower, II" 

I. Inuoductlon 
Four years ago, the Free Trade Commission (FTC) 

created by the Nonh American Free Trade Agreemene 
(NAFTA)' issued "Notes of Interpretation" '(Notes) 
purporting to restrict the minimum standard of 
treatment under NAFTA's investment chapter 
(Chapter 11) co the requirements of customary 
international law,' A comroversycnsued regarding the 
Notd status as a reasonable interpretation falling 
within.' or as an amendment falling withOUt.~ the 
FTC's mandate. While tribunals and many observers 
have: declared thdr allegiance to each of the opposing 
views, few have supported their conclusions with 
detailed ~na!ysis.' Seeking to provide: a more complete 
and nuanced account, this article draws a distinction 

between the exclusion of treaty obligation., and the 
exclusion of general principles of law from the 
minimum standard of treatmenc. To the extent that 

the Notes prevent direct incorporation of freestanding 
treaty obligations into the minimum scandard. they 
constitute a reasonable interpretation.' which mo.'it 

tribuna,ls have accepeecP To the extent that the Notes 
exclude general principles of law from the minimum 
standard.. they constitute an ultra vires amendment,' 
which virtually all tribunals have ignored.' Thus. as is 
!o often the case, a measure of truth lies on each side 
of the dcbate.'o 

II. The Minimum Standard: Text, Ambiguities, and 
Earlyc.. .. 
One may divide NAFTA> Chapter 11 into rwo 
seerions. The first, Section A, establishes the NAFTA 
Parnes' substantive Obligations with respect to each 
other.;' investors. II for example the duty under Article 
1105(1) [0 provide "treatment in accordance with 
international law. including fair and equitable 
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tleatment."ll The sccond, Section B, commits the 
application of those norms [0 a process of investor
state arbitration before ad hoc tribunals. l

) subjcct to 

the FTC'oS competence to issue binding interpretations 
of (but not. amendments (0) NAFTA provisions.'~ 

ru explained below, rucicle 1105's vague text quickly 
raised Interpretive questiON. which Chapter 11 S 
investor-driven, uncoordinated. dispute settlement 
proce.'$ could not resolve to the NAFTA 
Panies' satisfaction. 

For disputes arising under Article 1105(1), 
interpretive debate focused on tWo phrases: 
"intern.tional law' and "fair and equitable 
treatment."n With regard to "international law," 
di.pu .... called on tribunals to decide whether the 
term referred to all sources of international law or 
whether it contained an unstaled restriction to 
customary internationa1 law," With regard to "fair and 
equitable treatment," disputes required tribunals to 

ideneifY the proper refecenee points for ossessing the 
fairness and equity of mwures adopted or maintained 
by hOoSe StatCS. 17 Given the dearth of prec:edentU and 
the amounts in controversyllt tribunals undcnook a 
difficult task in the face of intense sautiny,lO 

II NAFTA. Iflpflil' nOle 1.alf, 1I0~(l).31 I.LM.lt639. 

After Mc:x.ico .'tUcccssfUIly defended an arbitration in 
whi<:h Arcid; 1105(1) played a peripheral role,l' 
tribunals articulated. broad interpretations of the same 
peovision and imposed Iiabi.ty On the respondene 
.taees in •• eries of thr .. cases decided under Chapter 
11. Thus, in MttakiAd" Unit,d Me:d&o. Stata, the 
tribunal construed. "fair and equitable treatment- to 
encompass obligations of transparency similar to [hose 
articulated in other chapters of NAFTA.n Later, in 
S.D. My,", Inc. v. Co",,"", the tribunal held that the 
infringement of any "rule of international law • • , 
specifically designed to proeect Investors will tend to 

weigh heavily in favour of finding a breach of Article 
1105."u Applying this logic, a majority of the uibunal 
held that Canada's "breach of Article 1102 [relacing co 
national treatment] essentially establishe[d] a breach 
of Anicle II 05 as welJ."" Finalll\ in Pop, & Talbot, 
Inc. I.( Ca."ada, the tribunal held that, despite 
textual indications to the contrary, fair and 
equitable treatment requires not only compliance 
with international law, but also with the 
"ordinary standards" of fairness "applied in the 
NAFTAcountries."H 
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Notes seem co modify Article 1105(1) by excluding 
trcaties,~' the most important source of international 
law in the modern era. ,n 

Of course, one cannot construe the phrase 
(lintcrnationallaw" in isolation. To the COntrary, one 
must interpret it in context." For Ardcle 1105(1), the 
relevant eontext includes Artid .. 1116 and 1117, 
which aUlhorize investors to bring claims before 
tUi hoc tribunals only for measures aUeged to, violate 
obligations .. n.blished by Soction A of Chapter 11 or 
by two provisions in Chapter 15 ofNAFfA.'1 In other 
words. the NAFTA Partics consented to inVe5[ONGUC 

arbitration only for claims alleging violadons of 
enumera,ted NAFTA provisions,u but not for claims 
alleging violations of other NAFTA provisions,S. 
much less the provisions of other c[caties,n 
When interpreting Article 1105(1), one should nor 
usc it a5 a vehicle to re.incorporate independent trcary 
provisions. becaulic that would subvert Chapter II's 
jurisdictional limitations.u Thus, whether viewed as 
COntext or as evidence of the intent to adopt a special 
meaning, Articles 1116 .nd 1117 imply th.t Article 
1J 05(1)'s reference to "international law" excludes 
independent treaty obligations. To the extent that they 

make the same point explicitly. the Notes appear co 
fall within the bound~ of reasonable interpretation,$? 

V. Exclusion of General Principles of Law: 
Unlawful and Ineffective Amendment 
As 5t:a.ted above, me NQ[es exclude from the minimum 
standard of trCf'ltment aU obligations that exceed the 
scope of customary intemationallaw.sa Since general 
principles constitute a source of international law for 
situations not addressed by CliStom or ueaty." the 
Notes logic:ally exclude general principle-Ii as an 
independent source of obligation under Article 
1105(1)." Because general prinCiples typically play, 
limited role in the development of intcrnationallaw," 
one might treat their omission either as insignificant 
or as a reasonable imerprctation because me NAFTA 
Parties did not consider such a trivial source of 
"international law" when drafiing Article 1105(1). 
Such views would, however, prove unsound becauli'e 
they ignore: the important contributions that general 
princlples have made to the law of state responsibility 
and protection of foreign investment. 

While treaties and CUStom dominate most areas of 
internadonallaw, general principles "have long played 

U l'P,f d-7iIJ~f Awatd in Rcsp«t or Damages. JII'" note 4, '" 2D. 26 n.9. 4G-47: Kirkman.l1I1rr1 note 3. ill .~83. 
» SHAW. 111'''' nOlc 4B, Ie 89. 
JI SUIII/",nolc4SlndaccomranylnglC.t. 
JI S«NAfTA.J"prlfnnlc 1.~fU. 1116(1), 1117(1),32 J.t.M.lt64Z"'3:MD"tkvAvmd.nt,,.,,J. ~ 42tl'hornUohll'" nllle;, It 4491 Kirkman.III,.",JlO{C:), 
:IllS)..)!)). 
" lIPS A~rd. on JlJriJdi'lion. IlIpl7# mite: 3, ! 69; M(JII/nI Award. IIIPI'lf nOtt 3, ! 42: ihom:u, WpM nnlC: 3. ~t 449. 
" M~"'",Awatd'III,,.,noIC3. S 42; ThomllSo IV/,'" OOIC: 3. 114'0. 
" M~II'tvAward,lUpttntxc:3,' 12ItGanrz.SIIpl'jfnntc:28, u 715; Mltiuian,'II}nf notc3,aC 487: ThomU.lllpMOOlC 3. AI 4S0. 
" Thol1W"",.,.nolc)..aI4ol9·50. 4,11 Kirkman. r",,,, nllle;' at3B3, 391. 
" UPS Award on Jnrbdlcrlon. JII'''' note 3.1 ~ MDnt/tpAwatd, nf,.", notC 3", 119-211 Malia.ion, /IIf'" note 3. u 487·88. 494·95: Thomu.'IIfW note 3, 
at 44!)·50: Kirkman"I1/~ nDIC 3"t 3B3. 391. Ahhl'luSh Article 110'0) does not justify d~ct lneorporation orrro:.a~nding ueaty nouns, cClllin Ue;lt)' 
obTJg.IliolU may rcnuln or become: pcninent to in; inlcrpraatlon. For e:umplc. ID me ~ent that tteatlrs <Od11Y cxittingcuJlom. their content $houJd Influence 
!he application of !.nidc 1105(1). Rl!STATEMENT, SlIP" IHnt 10. i 102 Rcpom=n' Note: 5~ ~tialion. IIIpllt notC 3. at 487. AltttlUtil.-cly, the wIdespread 
a.dnplion of muleila'fl:l'li or blatcrd Ircalica may rdJett JIUC prauicc nllrlCicnel1) jnfluc:nce!he &vrlopmc:ne Df eustnm utd.!hw. the mt21nlng of ARlde 
1105(1).M~IItkvA_rd,hI'MtlQtc3," 117, 12.5: PDptd-7it/~AWJ.rd in Rcpoc:lofDwases,f/l/,rtfnou:4." SB.61: RESTATEMENT. _1f'4nl)(C: lOS 
102(3) k emt.l: Uird.lUlf'ltnOle 4, at 67;Andreu F.l.Dwc:n~ld,/nllCJ_"'Apwmt"a"'J./n"r1flltl·'1tI1 [..rill, 42 COLUM. J. TRANSNAT'L L. 123. 
129(2003). 
" SIlI"1~ nOles 29. 3111'14 ucompanying II::Kt. 
» RESTATEMENT. IIIPflf nolC 10. S 102 cmt.I:SHAW.III". note 018. at 9'-
" Ahcfllauvdy, the: NOlu mis;ht rcActl an endOlnmcnl of the diKredhcd minority vil!W' (formerly tsp.'Iucd by SlJI'icr1eg:t1 Khollrs) unl gcnc~ princlpfu 
mcrdY«llUululc • tub.icc of ~uy intcrn.tiorW law./#SHAW,IIIP'. nolC 4S. n94 (uuibulins dW v~w co SO'IlttwnICIJ, bue opining Ihar ~mon 
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NDte 7 (condudins thaI "Inc view ofSDYict IIlMlar&.,. hlU nOI !'lined acceploUlcc"). 

Although one mlghl regard the NAFTA Puria' winingnwlo CfIdonc tht: form" Soviel view loS hi,hly improb.\blc, the: United Slales IJ'SWblr did so iD its 
nt:W Modd BIT and In rta1Idy concluded invesuncnt and mdc apemen", d of which 11m pmcribc: ~alltpmary in1l:l~eionallaw~ R.llhc minlmwn 
mndud OrtfQT~1 rOt cavcmllnvenmc:nu. but then dcrtnC. thunandartl to Include ~the prindple of duc: pl'OC~ tmbl'ldlcd in lhe pril\dpallcgal J)'Iteml Dr 
the world." Unicccl Stlta Model BIT C2flO4). m. SCI). (2){;&). 11 hup:f{www..stace.gov/cleblrIJothr/3860l.hun:TreatyConcemmg. The ~GGIJr.lStmenl and 
RcdproQI Prolt(.tion afIrwCIIlmCnt, 0", 2.5, 2004. U.S..l.'IIl., arT. 5(1), (2)M. IIlhttp://www.Ullr.KQ,,/a.ucu!World..&P0N/Americ;ulSOUth.....,Amcrial 
~e~uploadjileS83_6728.pdli Ff« T",dc Agreement. June 15. 2004. U.S.·MDI'OCC(I, an. 10.S(I}, (2)(.), III hup;//www.1urr·sov/ncw/IUlMorocc:ollinall 
Inda.hum U.S .• Central Nncric:an Free Tnde Agrcctnenr, Mq 28, 20M, .no I M(n, (21('), II hup-JIwww,WlU.p/ncw/ftafCUWnnallindcxJumi Free Trade: 
AgreemenT. June 6, 2003,. U~'i-Chlle.::tn'. JD.'Ul). (2)(~. u hup:llwww.lUU.gov/new/JUlChiWfinaJlinddt.htm: Free Trade Af!rqmt:nr, May 6, 2003, U.s .. 
Sing .. an. 15.S{J)(2)(a). ill http://www.wtt.r;ov'ncw/lUJSlngapo~final.hlm. 
61 MANLEY O. HUDSON, INTE'RNATIONAL TRIBUNAlS 11)2 (1944): SHAW,,"P"" notC 048, ~r 94: Mtch~tl AkdIlJlSl, £4/(1'o/""I!H1IMI PrmcipklD/ 
/..tIl', 2S tNT1. &: COMPo L.Q. fK11,817 (1976), Straho RESrATEMENT.lllp"'notc: 10, r.n I, IDtroduClOry NOM C"lntcrtliltiona1law is nude In cwo·. 
rrin'ipal WJ)'J-by the pr.micc of natts ('C:USlOm~tY law') and by pn'Poseful ilglCcmcnt among ltall:S {Iomo:nmd a11e4 'alllvcnnonallaw;' it.. law by 
(On~ntion, by ;grtcmcnr:), SO~ARAJAH. 'liP'" notc 27. al 93 ("I'olitMn ItS"l scholar, •• , 1I'CIll:llltom and tJQt)' $Oldy jU ,he: .ignifiullt JO\Irca of 
Inurnanonalb.w,-). . 

an important role: in the articulation of me principles 
of international. srate responsibility insofar as they 
concern interference with persons."4.t Likewise, with 
respect to the protection of foreign investment, 
general principles have provided much of the "fOdder· 
for claims and. consequently, have acquired a 
substantial role in shaping me law.6) Thus, when 
introducing Harvard's Draft Convention on the 
International Responsibility of States for Injuries to 
Aliens, Professors Sohn and Baxter described the 
international minimum standar<I. of treatment in the 
following terms: "[N}ational treatment may suffice. 
unless the national standard departs unre3$onably 
from the general principles accepted by the principal 
legal systems."64 Furthermore. Professors Sohn and 
Baxter emphasized. that they had found it IIneeessarY' 
co include express references to general principles of 
law in several provisions.'s including arcidcs on: 

(1) justification for state accionj" 
(2) arrest and detentioni'7 
(3) denial ofjustice:N 

(4) destruction of and damage to propercy:" 
(5) taking and deprivation of use or enjoyment of 
propertYi1Q 
(6) violation, annulment, and modification of 
contraas and concessions;'! and 
(7) lack of due diligence in protecting aliens.n 

Contemporaneou.dy, Lord Arnold McNair (former 
President of the International Court of Justice) and 
Professor Wolfgang Friedmann of Columbia 
University commended general principles as the most 
appropriate source of law for nantral re.source 
conce.lisions and other long· term economic 
arrangements betWeen statd and foreign inve:nors,7~ 

which incorporate dements of public interest and 
private commerce." In writings of a more recen, 
vintage, Professors Ian Brownlie's and Malcolm 
Shaw ~ discuss the role played by genctal pri nciples In 
leading cases frequently cited in the pleadings and 
deciliions of investment claims: AMCO Asia v. 
R'Pub/ic of InMnfJia,"the Ba",/o"" Tra,tion" case, 

and the Chorznw Fa</Ory case." 

Given their role in developing the law of state 
responsibility and the minimum nandard of 
treatment for aliens, one would naturally expect 
general principles to fall within the scope of 
"international la~" for purposes of Article 1105(1). 
By parity of reasoning, the Notes' exclusion of general 
principles wouId seem t~ constitute a significant 
amendment ro Article 1105(1), absent context Ot 
dear evidence of a special meaning that repudiateS 
them a.s a foundation of che minimum standard. 
In the view of this amhor, no such COntext or evidence 
exists. While Articles 1116 and 1117 contextUally 
indicate a desire to limit [he investor·s[a,te dispute 
settlement mechanism to the obligations en umeratcd 
in Section A of Chaptet 11 and twO provisions of 
Chapter 15," they do not suggest any desire to 
eliminate the historical foundation of the minimum 
standard enumerated in Article 1105(1). 

Turning from context ro drafting history. one still 
finds no evidence of the intent to develop a special 
meaning of 'Iinternaclonallaw" [hat excludes general 
principles ftom the seope of Article 1105(1). After the 
Notes appeared, the Pop. do Tit/hoI tribunal tequested 
Canada to supply all drafring hiscory .uppotting the 
NAFTA Parties' alleged intent to restrict 
"international law" to custom for purposes of Article 
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