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CHAPTERA -
THE DISPUTING PARTIES AND OTHER PERSONS

Methanex: The Clamant is Methanex Corporation (“Methanex”), a company origindly
incorporated under the laws of Alberta, Canada. It is now formed under the Canadian Business
Corporations Act. Methanex produces and markets methanol, with facilitiesin Canada, the USA,
New Zedand, Chileand Trinidad & Tobago. Itsheadquartersarein Vancouver, British Columbia,
Canada.

Methanex-US: Methanex Methanol Company (“Methanex-US’) isagenerd partnership formed
under thelaws of Texas, USA. Its partnersare Methanex Inc. and Methanex Gulf Coast Inc., both
incorporated under thelaws of Delaware, USA. Methanex owns, indirectly, al the shares of these
two US companies and thereby, dso indirectly, Methanex-US.

Methanex-Fortier: Methanex Fortier Inc. (“Methanex-Fortier”) is a company incorporated
under the laws of Delaware, USA. Methanex owns, indirectly, dl the sharesin thisUS company.

The United States of America: The Respondent is the USA which, dong with Canada and
Mexico, is one of the three Parties to the North American Free Trade Agreement (“NAFTA™).
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CHAPTERB -
THE ARBITRATION TRIBUNAL

The Three Arbitrators. The Arbitration Tribuna comprises (i) William Rowley of McMillan
Binch, Roya Bank Plaza Suite 3800, South Tower, Toronto, Ontario M5J 2J7, Canada, having
been gppointed by Methanex; (ii) Warren Chrisiopher of O’ Mdveny & MyersLLP, 1999 Avenue
of theStars, Los Angeles, California90067-6035, USA, having been appointed by the USA; and
(i) V. V. Veeder of Essex Court Chambers, 24 Lincoln’s Inn Fields, London WC2A 3EG,
England, having been appointed as third arbitrator and president of the Tribunal.

The Tribunal’s Secretaries: The Tribund’s legd secretaries were Si Srinivasan (until August
2001), Samuel Wordsworth and (from June 2002) Jeremy Maltby.

Administrative Secretary: The Tribuna’ sadministrativesecretary wasMargrete Stevens, Senior
Counsd, ICSID, World Bank, Washington DC.
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CHAPTER C -
THE ARBITRAL PROCEDURE

(1) Introduction

8. For reasons that are sdlf-evident to the Digputing Parties and that will become clear below, it is
necessary to set out at length part of the procedural history of these arbitration proceedings. It is
particularly necessary to describe the steps leading to the reformulation of Methanex’s clam in
its draft Amended Statement of Claim of February 2001. (To distinguish between Methanex's
successive cases, theterms* Origind Statement of Clam” and “ Amended Statement of Clam” are
used in this Award). It is not however necessary to repeat here other procedura aspects of these
proceedings, including the Tribuna’s earlier decisons on the place of arbitration and on the

admission of amici curiae to these arhitration proceedings'.

9. For ease of reference, relevant provisonsof NAFTA (in the English language version) are set out
in the annex to this Award, together with provisons of the UNCITRAL Arbitration Rules.

! These decisions were delivered by the Tribunal to the Disputing Parties, Canadaand Mexico (as NAFTA
Parties); and, along with certain other materials in these arbitration proceedings, both decisions have since been
published (but not by the Tribunal) on the worldwide web: e.g. www.naftalaw.org and www.state.gov/s/1/c3439.htm
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10.

11.

12.

(2) Notice of Arbitration

On 3" December 1999, Methanex served its Notice of Arbitration, accompanied by its Origind
Statement of Claim. Pursuant to Article 3(2) of the UNCITRAL Rules and Article 1137(1)
NAFTA, the arbitral proceedings were deemed to have commenced on the USA’ sreceipt of the
Notice of Arbitration, i.e. 3 December 1999.

(3) Original Statement of Claim

Asformulated inits Origind Statement of Claim, Methanex’ s claim isbased on the dleged breach
of two provisonsin Section A of Chapter 11 of NAFTA: (i) the State of Cdiforniadid not accord
aminimum standard of treatment asrequired by Article 1105(1) NAFTA; and (ii) various actions
taken by the State of Cdifornia and its Governor directly or indirectly condtitute a measure
tantamount to expropriation under Article 1110(1) NAFTA. Methanex’s origind clam was
brought under Article 1116(1) NAFTA only.

(4) Amended Statement of Claim

On 12" February 2001, Methanex submitted a draft Amended Statement of Claim. This added
anew clam of discrimination on the basis of nationdity as prohibited by Article 1102 NAFTA,
aswdl| asfurther claimsfor breaches of Articles 1105 and 1110 NAFTA, with these claims now
being brought pursuant to Articles 1116 and 1117 NAFTA.
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13.

14.

15.

(5) Waiver and Article 1121(1) NAFTA

Pursuant to Article 1121(1) NAFTA, Methanex appended to its Notice of Arbitration aconsent
to arbitration and waiver dated 2" December 1999. The USA disputed the vdidity of thewaiver.
However at the ora hearing in July 2001, as discussed further in Chapter H below, the Disputing
Partiesresolved theissue of walver by agreement. Accordingly, the Tribund isnot requiredtorule

on the issue of the waiver’ s vdidity; and it does not do so in this Award.

(6) The USA’s Defence and Jurisdictional Challenges

In its Statement of Defence of 10" August 2000, the USA raised a series of objections to
jurisdictionand admissibility in respect of Methanex’ sOrigind Statement of Claim.  In accordance
with the timetable laid down at the Second Procedural Meeting held on 7" September 2000, the
USA submitted a Memoria on durisdiction and Admissibility on 13" November 2000. It wasthe
firg of many submissons which raised subgtantia objections to Methanex’s clams, quite apart
from the USA’s denid of the merits of those claims.

(7) Pre-Hearing Written Submissions on Challenges

Prior to the ora hearing of July 2001, in accordance with the Tribuna’ s orders of 7" September
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2000, 22" December 2000, 8" January, 27" February, and 2" May 2001, the Disputing Parties
submitted written submissions on jurisdiction and admissihility, including Methanex’ s gpplication
to amend its Origind Statement of Claim in the form of its Amended Statement of Clam. It is
convenient to list these submissions below, given that reference will be made to them later in this
Award, together with written submissions made by Canada and Mexico as NAFTA Parties
pursuant to Article 1128 NAFTA:

13" November 2000: USA Memorid on Jurisdiction and Admissibility. Also on 13"
November 2000, Methanex and USA Joint Submission of Evidence, Vol 1.

12" January 2001: Methanex Motion to Amend its Original Statement of Claim pursuant
to Article 20 of the UNCITRAL Arbitration Rules, together with a Draft Outline of its

Amended Statement of Clam.

12" February 2001: Methanex Counter-Memorial on Jurisdiction and Draft Amended
Statement of Claim.

12" April 2001: USA Reply Memorid on Jurisdiction and Proposed Amendment.

30" April 2001: Second Submission of Canadaunder Article 1128 NAFTA, addressing
certain jurisdictiond issues.

15" May 2001: Mexico Submission under Article 1128 NAFTA aso addressing certain

jurisdictiond issues.

25" May 2001: Methanex Rejoinder Memorial on Jurisdiction and its Proposed
Amendment.
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16.

27" June 2001: USA Rejoinder Memoria on Jurisdiction and the Proposed Amendmen.

(8) Jurisdictional Hearing of July 2001

The ord hearing on the USA’s chdlenges to jurisdiction, admissbility and related issues on

Methanex's amendment took place at the World Bank, Washington DC, on 11™ to 13" July

2001. The Disputing Parties and Parties were represented as follows:

()

(I

()

(V)

Methanex: As Counsdl, Christopher F. Dugan, Esg., JamesA. Wilderotter, Esg., Mdissa
D. Stear, Esg., Nancy M. Kim, Esg., dl of Jones, Day, Reavis & Pogue, 51 Louisana
Avenue NW, Washington, DC 20001-2113, USA;

The USA: As Counsd, Ronad J. Bettauer, Esq., Mark A. Clodfelter, Esg., Barton
Legum, Esq., Andread. Menaker, Esg., Alan Birnbaum, Esg., al of the U.S. Department
of State, Office of the Legal Adviser, Suite 203, South Building 2430 E Street NW
Washington, DC 20037-2800, USA;

Canada: As Counsd, Mr Boris Ulehla, Counsdl, Trade Law Division, Department of
Foreign Affairs and International Trade, Department of Justice, 125 Sussex Drive,
Ottawa, Ontario K1A 0G2, Canada; and

Mexico: As Counsdl, Adriana Gonzdez Arce Brilanti ESq., Secretariat of the Economy,

Alfonso Reyes No. 30, Piso 17, Col Condesa, 06179, Mexico DF, Mexico; and Nancy
Fisher, Esg., of Shaw Pittman, 3200 N Street NW, Washington DC 20037-1128, USA.
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17.

Inaddition, each Disputing Party was attended by other personswhose names arerecorded inthe
files and need not be repesated here, including (for the USA) representatives from the US
Depatment of State, the Office of the US Trade Representative, the US Department of
Commerce, the US Department of Justice, the US Department of Treasury, the US Department
of Labor, the US Enviromental Protection Agency, the Cdifornia Environmental Protection
Agency and the Cdlifornia State Water Resources Control Board.

No witness or expert witness tetified at thisoral hearing; and indeed no factud evidence on any

disputed issue was adduced by any Disputant Party or Party. As appears below, it was ahearing
limited to legd argument, based on dleged and assumed facts.
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(9) Post-Hearing Written Submissions on Challenges

18.  Following the ord hearing, the Tribund received further written submissons on jurisdiction and

admissbility:

20" July 2001: Methanex Post-Hearing Submissions.

20" July 2001: USA Post-Hearing Submissions.

27" July 2001: Methanex Reply to Post-Hearing Submissions of the USA.

27" July 2001: USA Response to Post-Hearing Submissions of Methanex.

31% July 2001: USA Letter ataching Interpretation issued by the NAFTA Free Trade

Commission (see further below).

18" September 2001: Methanex Letter in Response to the NAFTA Free Trade

Commisson Interpretation.

26" October 2001: USA Response to Methanex’s Submission concerning the NAFTA

Free Trade Commission Interpretation.

11" November 2001: Methanex’'s Reply to the USA Response to Methanex's
Submission concerning the NAFTA Free Trade Commission Interpretetion.
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19.

21% November 2001: Letter of Mexico concerning the Methanex Reply Submission of
11" November 2001.

17" December 2001: USA Rejoinder to Methanex’ s Reply Submission concerning the
NAFTA Free Trade Commisson Interpretation.

8" February 2002: Third Submission of Canada pursuant to NAFTA Article 1128.

11" February 2002: Mexico's further submission under NAFTA Article 1128.

By order dated 11" March 2002, having previoudy intimated its intentions by order dated 28"
November 2001, the Tribuna closed the file on any further written submissons relating to
juridiction and admisshility, unless previoudy requested by the Tribuna; none were so
requested.; and the file was formally closed by letter dated 25" July 2002.

It is readily gpparent from the list of these written submissions aone, quite gpart from the ora
hearing itsdlf, that neither Digputing Party left any stone unturned in support of its own case; and
inadocument such asthis, it isnot possiblefor usto pay sufficient tribute to the enormousindustry
and legd scholarship required for such detailed, lengthy and learned submissions. Fortunately,
however, it appears that these submissonsliein the public domain for future reference, dong with
the helpful submissions of Canada and Mexico as NAFTA Parties’.

(10) TheNAFTA Free Trade Commission | nterpretation

2 See (inter alia) the web-sites at footnote 1, supra.
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20.

21.

As noted above, after the ord hearing, the USA submitted a copy of the Interpretation issued by
the NAFTA Free Trade Commission. Pursuant to this document dated 31% July 2001 and signed
by the representatives of Canada, Mexico and the USA, the NAFTA Free Trade Commission
adopted certain “interpretations of Chapter Eleven in order to clarify and reaffirm the

meaning of certain of itsprovisions’.

Part A of the Interpretation concerns “Access to documents’. It is not relevant for present
purposes. Part B concerns Article 1105(1) NAFTA. Itis relevant to the USA’ s chalenges; and
accordingly we set out below its relevant terms:

“B. Minimum Sandard of Treatment in Accordance with International Law

1. Article 1105(1) prescribesthe customary international law minimum standard of
treatment of aliens as the minimum standard of treatment to be afforded to
investments of investors of another Party.

2. The conceptsof “ fair and equitabletreatment” and “ full protection and security”
do not require treatment in addition to or beyond that which is required by the
customary international law minimum standard of treatment of aliens.

3. Adetermination that there has been a breach of another provision of the NAFTA,
or of a separate international agreement, does not establish that there has been a
breach of Article 1105(1).

Closing Provision
The adoption by the Free Trade Commission of this or any future interpretation

shall not be construed as indicating an absence of agreement among the NAFTA
Parties about other matters of inter pretation of the Agreement.”

This document had not been expresdy foreshadowed in the USA’s argument taking place a the
oral hearing earlier that same month; but in the light of Methanex’ s submissons on Article 1105
NAFTA, it is possible that the timing was not a compl ete coincidence.
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22.

23.

24,

CHAPTERD -
THE DISPUTE: METHANEX’S SUCCESSIVE CLAIMS

(1) Introduction

In summary, Methanex’s claim is brought in relation to the production and sde of a methanal-
based source of octane and oxygenate for gasoline which is known as methyl tertiary-butyl ether
(“MTBE”"). It complains againgt US measures taken by the State of Cdiforniaredtricting the use
of MTBE in gasoline in Cdifornia. It is convenient to set out the essentid characteridtics of the
clam, both in Methanex’ s Origind Statement of Clam and Methanex’s Amended Statement of

Clam.

(2) Methanol, MTBE and Methanex

As stated, MTBE is a methanol-based source of octane and oxygenate for gasoline. As a
product, MTBE competes with ethanol. Ethanol is aso a source of octane and oxygenate for
gasoline, generdly manufactured from biomass feedstocks such as corn. A magjor US producer
of ethanol isaUS company caled Archer Danidls Midland, or “ADM”.

Methanex does not produce or sl MTBE or ethanol. Methanex’ s business is the production,

trangportation and marketing of methanol. Methanal is a liquid petrochemicad made from
feedstocks containing carbon and hydrogen; and it is used to produce MTBE (but not ethanal).
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Approximately one third of Methanex’s methanol production is directed at the fuel sector,
principaly for use in methanol-based MTBE.

(3) TheUS Measures

25.  For the purposes of Article 1101 NAFTA, the measures adopted or maintained by the USA are
dleged by Methanex inits Origind Statement of Claim to be the 1997 CdiforniaBill and the 1999
Cdifornia Executive Order.

26. (i) The California Bill: The Cdifornia Senate adopted Bill 521 on 9" October 1997. In
summary, the Bill dlocated funds for the University of Californiato conduct an assessment of the
human hedth and environmentd risks and benefits associated with the use of MTBE.

27. Section 2 of the Cdlifornia Bill provided:

“The Legidature hereby finds and declares that the purpose of thisact isto provide
the public and the Legislature with a thorough and objective evaluation of the
human health and environmental risks and benefits, if any, of the use of methyl
tertiary-butyl ether (MTBE), as compared to ethyl tertiary-butyl ether (ETBE),
tertiary amyl methyl ether (TAME) and ethanol, in gasoline, and to ensure that the

air, water quality, and soil impacts of the use of MTBE are fully mitigated.”
28.  The Cdifornia Bill gppropriated US $500,000 to the University of Cdiforniato conduct this

evauation, involving not only MTBE but dso (inter dia) ethanol. Methanex and methanol do not
appear, expredy, in the Cdifornia Bill.
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29.

30.

31

(i) The California Executive Order: The Executive Order D-5-99 of the Governor of
Cdiforniaof 25" March 1999 recorded that there was a significant risk to the environment from
usng MTBE ingasolinein Cdifornia. The Governor wasthen (and remains) Gray Davis, who was
elected Governor of Cdifornia on 3¢ November 1998. Prior to his eection as Governor, Gray

Davis was Lieutenant Governor of Cdifornia

The Cdlifornia Executive Order provided (inter dia):

“The California Energy Commission (CEC), in consultation with the California Air
ResourcesBoard, shall develop atimetable by July 1, 1999 for theremoval of MTBE

from gasoline at the earliest possible date, but not later than 31 December 2002.”

(Peragraph 4)

“The California Air Resources Board and the State Water Resources Control Board
shall conduct an environmental fate and transport analysis of ethanol in air, surface
water, and groundwater. The Office of Environmental Health Hazard Assessment
shall prepare an analysis of the health risks of ethanol in gasoline...” (Paragraph 10)

“The California Energy Commission (CEC) shall evaluate by December 31, 1999
and report to the Governor and the Secretary for Environmental Protection the
potential for development of a California waste based or other biomass ethanol
industry. CEC shall evaluate what steps, if any, would be appropriate to foster
waste based or other biomass ethanol development in California should ethanol be
found to be an acceptable substitute for MTBE.” (Paragraph 11)

Inaddition, the Cdifornia Executive Order (paragraph7) required that gasoline containing M TBE
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32.

be labelled prominently at the pump to enable consumers to make an informed choice on the type
of gasoline they purchase. Smilarly, Methanex and methanol do not appear, expresdy, in the
Cdifornia Executive Order.

The USmeasuresfor the purposesof Article 1101 NAFTA, asdleged in the Amended Statement

of Claim, are the Cdifornia Executive Order, described above, and the CaRFG3 Regulations,
described below. (Methanex no longer seeksto rely on the CdiforniaBill).
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33.

35.

36.

(iit) The California Regulations. The CaRFG3 Regulations implemented the Cdifornia
Executive Order: Cal. Code Regs. Tit. 13 8§ 2273 came into force on 16™ December 1999,
requiring gasoline pumps containing MTBE to be labdled in Cdifornia as follows: “Contains
MTBE. The Sate of California has determined that use of this chemical presents a
significant risk to the environment.” Ca. Code Regs. Tit. 13 88 2260 et seq came into force
on 2" September 2000. In particular, 88 2262.6 provided at sub-section (8)(1) that: “Starting
December 31, 2002, no person shall sell, offer for sale, supply or offer for supply California
gasoline which has been produced with the use of methyl tertiary-butyl ether (MTBE)”.

Smilarly, Methanex and methanol do not appear, expresdy, inthe CdiforniaRegulations. We shdl

return below to a more detailed andlysis of these three measures.

(4) Breachesof Articles 1102, 1105 and 1110 NAFTA

Thedam, asformulated in Methanex’ s Origind Statement of Claim, aleged that the US measures
were (inter alia) arbitrary and based on aprocess|acking substantive fairness, penaised only one
component of gasoline, and went far beyond what was necessary to protect any legitimate public
interest. Methanex pleaded that the USA was in breach of Articles 1105 and 1110 and, with its
Amended Statement of Claim, it added abreach of Article 1102 NAFTA based on discrimination.

Article1105: Asto Article 1105 NAFTA, Methanex alleged that Cdiforniafailed to accord to

Methanex-US treatment in accordance with internationd law, including fair and equitable
treatment (Paragraph 34 of the Origind Statement of Claim).
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37.

38.

39.

40.

Article 1110: Asto Article 1110 NAFTA, Methanex aleged that the US measures would end
the business of Methanex-US in sdlling methanal for usein MTBE in Cdifornia, would contribute
to the extended closure of the Fortier plant, and would therefore condtitute a substantia taking of
the Methanex-US and Methanex-Fortier business and of Methanex's investment in those
companies (Paragraph 35 of the Origind Statement of Claim).

Article1102: AstoArticle 1102 NAFTA, Methanex dleged in the Amended Statement of Claim
that the US measures were measures of intentiond discrimination, being defined as an intent to
discriminate againg methanol and MTBE to the benefit of the “domestic ethanal industry” (Page
1, footnote 1 of the Amended Statement of Claim).

(5) Article 1116 NAFTA

Inits Origina Statement of Claim, Methanex advanced its clams under Article 1116 NAFTA
“Claim by an Investor of a Party on Its Own Behalf”. Methanex therefore claims as an
investor of a NAFTA Party (Canada) that another NAFTA Party (the USA) has breached an
obligationunder Section A of Chapter 11 (Articles 1105 and 1110 NAFTA), and that Methanex

has “ incurred loss or damage by reason of, or arising out of, that breach”.

The loss and damage aleged in the Origind Statement of Claim is pleaded by Methanex as

follows

)] “Loss to Methanex, Methanex US and Fortier of a substantial portion of their

customer base, goodwill and market for methanol in California and elsewhere;
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41.

42.

()  Lossesto Methanex, Methanex USand Fortier asaresult of the declinein theglobal

price of methanol;

(111)  Loss of return to Methanex, Methanex USand Fortier on capital investments they

have made in devel oping and serving the MTBE market;

(IV)  Lossto Methanex due to the increased cost of capital;

(V)  Lossto Methanex of a substantial amount of its investment in Methanex US and

Fortier.”

As dready dated, the clam as formulated by Methanex in its Origind Statement of Claim was
brought only under Article 1116 NAFTA, without relying on Article 1117 NAFTA.

(6) Article 1117 NAFTA

Methanex’s Amended Statement of Claim aso alegesthat Methanex satisfiesdl the dementsfor
aclaim advanced under Article 1117 NAFTA “Claim by an Investor of a Party on Behalf of

an Enterprise’.

Methanex clams hereasan investor of aNAFTA Party (Canada), that Methanex indirectly owns
and controls Methanex-US and M ethanex-Fortier which are US enterprises, that another NAFTA
Party (the USA) has breached obligations under Section A of Chapter 11 (Articles 1102, 1105
and 1110 NAFTA), and that Methanex-US and M ethanex-Fortier have “suffered grave damage
as a result of those breaches’ (Amended Statement of Claim, page 71). It is self-evident that
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the form of this daim is juridicaly different from the Origind Statement of Claim, athough the
particulars of loss as origindly pleaded by Methanex are not factudly dissimilar.
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45.

CHAPTERE -
THE DISPUTE: METHANEX’'SASSUMED FACTS

(1 Introduction

Asdready stated, the Tribunal has so far heard no testimony or other evidence; it has determined
no disputed issue of fact; and in this Award it makes no finding of fact. In particular, the Tribuna
has heard no evidence from the Governor of Cdifornia, the Cdifornialegidature, Cdiforniastate
offidas or ADM. For the legal reasons explained below, the factua materials recited in this
chapter are taken necessarily from the facts dleged by Methanex, dbelt disputed as facts by the
USA.

Accordingly, these materias can be only assumed facts for the purpose only of the Tribund’s
decison in this Award on the USA’s chdlenges on jurisdiction and admissibility - and nothing
more. Given tha the legd burden of proving its disputed factud dlegations remains to be
discharged by Methanex, together with the lega presumptions of innocence and the legd doctrine
of omnia praesumuntur rite esse acta, nothing in our recital of factuad materids below should be
taken as casting the dightest shadow over the targets of Methanex’ s dlegations. Nor should this
Award indicate any conclusons held by the Tribuna as to the eventud proof of these assumed

facts because we have formed no view a al asto their merits, one way or the other.

(2) Methanex’s Factual Allegations
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46.

47.

49,

50.

In brief, Methanex’ s factud case, as set out in its Amended Statement of Claim, dleges that the
US measures condtitute a disguised trade and investment restriction intended to achieve the
improper god of protecting and advantaging the domestic ethanol industry through sham
environmenta regulaions disadvantaging MTBE and methanol (Amended Statement of Claim,
page 53). Methanex’ s case is built up with a series of factud alegations, supplemented by other
factual alegations advanced inits other written and oral submissionsto the Tribund, which can be

summarised as follows:

MTBE: MTBE isasafe, effective and economic component of gasoline (Amended Statement of
Clam, page 7). Itsuse has been gpproved and encouraged by the US Federal Government after
exhaudtive study (Amended Statement of Claim, page 56).

European Union: Regulaory agencies in the European Union, including the European
Commission, have determined that it is not gppropriate or environmentaly beneficia to ban MTBE
(Amended Statement of Claim, page 34).

Methanol: Methanal is a feedstock for MTBE. In 1998, Methanex shipped approximately
132,000 tons of methanol to Cdifornia refineries for MTBE production (Amended Statement of
Claim, pages4-5). Methanex suppliesthevast mgjority of methanol in California(Rejoinder of 25"
May 2001, page 27). Cdifornia has no methanol industry of its own (Transcript, Day 3, pages
400 and 403).

Ethanol: Ethanol isafud and an oxygenate that competes directly with MTBE. Using ethanol
as agasoline oxygenate may beenvironmentaly harmful; and itsuseisnot energy efficient. Ethanol
may be harmful to human hedlth; anditis, in contrast to M TBE, acarcinogen (Amended Statement
of Claim, pages 10-11).
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51

52.

53.

US Ethanol I ndustry: The production of ethanol isheavily subsidised by United States Federd
and State Governments. The US ethanol industry is a powerful political lobby thet is congtantly
seeking legidative and other measures granting higher subsidies and better protection from
competition againgt dternative fuels and oxygenates. Political campaign contributions are acentral
element of the ethanal industry’ s lobbying program (Amended Statement of Claim, page 7).

ADM: ADM produces more than 70% of US ethanol. ADM is the force that drives the ethanol
industry’s lobbying machine. ADM has launched a systematic political attack on MTBE and
methanol with aview to removing MTBE from the market so that ethanol can tekeitsplace. To
this end, ADM has advanced two consstent themes: (i) methanol and MTBE are “foreign”
products, and any increased use of MTBE increases USreliance on “foreign” energy imports; and
(i) methanol and MTBE are hedth hazards (Amended Statement of Claim, pages 12-13).

ADM Strategy: Political contributions and lobbying are the foundation of ADM’s business
srategy (Amended Statement of Claim, page 21). Its lobbying and politica contributions have
been the primemover in creating the heavily protected ethanol industry inthe USA. Public officids
have repeatedly and explicitly adopted ADM’ s program, supporting aban onMTBE in order to
increase US ethanol production (Amended Statement of Claim, pages 22-23). Governmental
officids in the United States who support the ethanol industry almost dways cast their support in
terms of improper protectionist intent (Transcript, Day 3, p. 392). ADM has even engaged in
crimind activity to pursueitsinterests (Amended Clam, page 24).

True Solution: Cdifornid sdrinking water problem s principaly caused by leaking underground
storage gasolinetanks. Accordingly, the obvious and reasonable solution is not to ban MTBE, but
to stop gasoline leskages (Amended Statement of Claim, page 24). Cdifornia State officidsare
criticised for not addressng promptly contamination resulting from lesking underground storage
tanks (Amended Statement of Claim, page 26).
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55.

56.

57.

58.

59.

MTBE as Indicator: MTBE in groundwater often travels more quickly than other gasoline
components; and it is detectable at extremdy low threshold levels. It isthusan early indicator of
gasoline legks. In the mid-1990s, trace amounts of MTBE began to appear in some sources of
Cdifornia s drinking water (Amended Statement of Claim, page 28).

ADM’s Opportunity: Cdifornia's contaminated groundwater presented ADM with a golden
opportunity to diminate competition. It did so through itsfavourite competitive methods: mideading
publicity and massive palitical contributions. Asaresult of ADM’ syearsof publicly characterisng
MTBE and methanol as dangerous foreign products, Cdiforniaofficiaswere dready receptiveto
ADM’stactics (Amended Statement of Claim, page 28).

California Bill 521: Rather than cure the problem of leaking underground storage tanks, the
Cdifornianresponse to the problem of gasolineleakage was punitive action againgt one of the early
symptoms of leaking tanks, i.e. to set in motion aprocessto ban the use of MTBE in gasoline. On
9" October 1997, Bill 521 was passed appropriating funds to the University of Cdiforniafor a
study on risks associated with the use of MTBE, including a comparative study of the risks of
MTBE's competitors, including ethanol (Amended Statement of Claim, page 29).

First Contribution: On 2" June 1998, ADM made a contribution of US $5,000 to the Gray
Davis gubernatorid campaign in Cdifornia (Amended Statement Clam, page 29).

The Secret Meeting: On4™ August 1998, Mr Davisflew on an ADM planeto asecret meeting
with ADM &t its headquarters in Illinois (Amended Statement of Claim, pages 29-30). This
meeting took place at a criticd time in the development of Cdifornia s oxygenate policy. At the
time when it was held, the meeting was ddliberately kept secret; and the participants still continue
to deny the true subject-matter of their meeting. The meeting was never disclosed by either Mr
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Davis Cdifornia state office or his campaign organisation.

In fact, the trip to Illinois was recorded on campaign finance filings as a meeting with labour
representatives in Chicago, as a studied attempt to hide the trip from public scruting. ADM has
now sad, fasdy, that the meeting was a ‘get acquainted sesson’. This is contradicted by the
respongbilities and job titles of the ADM representatives who attended. As the Wall Street
Journa reported on 30" March 2001, those who attended “ were mostly tied to the ethanol
industry” (Rejoinder of 25" May 2001, pages8-10). ADM'’ s characterisation isaso contradicted
by the draft agendafor the meeting, from which it may be inferred that the purpose of the meeting
was to discuss ethanol (Transcript, Day 3, pp. 480-486).

(This draft agenda has not been seen by the Tribunal; and Methanex has yet to tender the

document into evidence).

It would have been extraordinary if ADM had not emphasised to itsguest, as acandidate running
for the office of Governor of Cdifornia, what ADM had stated publicly on many occasions, namdy
that methanol and MTBE were “foreign” products and that banning MTBE would be a patriotic
step to reduce US dependence on such products (Amended Statement of Claim, page 20). Later,
once dected, Governor Davis acted on what ADM told him during this meeting (Transcript, Day
1, p. 160).

Second and Third Contributions: On 19" August 1998, ADM made a contribution of US
$100,000 to the Gray Davis gubernatoria campaign. Within the next four months, a further US

$55,000 was paid to the Davis campaign (Amended Statement of Claim, page 30).

The UC Study: On 12" November 1998, the University of Cdifornia completed its study,
pursuant to CdiforniaBill 521. The study failed in sgnificant ways to meet the requirements of

Page 26 of 94



65.

66.

67.

the Bill, omitting the required compardtive study of therisks of MTBE's competitors (Amended
Statement of Claim, page 30).

California Executive Order: On 25" March 1999, seven months after the meeting on 4"
August 1998, Governor Davis made the Cdifornia Executive Order effectively banning MTBE
after 2002 and requiring MTBE to be labelled at gasoline pumps. The Order aso began the
process of developing an ethanol industry based in Cdifornia(Amended Statement of Claim, page
32).

Fourth Contribution: Following this Order, but long after the gubernatoriad campaign had come
to an end, ADM paid a further US $55,000 to Governor Davis. The four contributions totaled
US $215,000. Thisamount put ADM in thetop 1% of Governor Davis' contributors - despite the
fact that ADM then had minima business interests in Cdifornia (Amended Statement of Claim,

page 30).

Cal Regs: Regulaions implementing the |labelling requirement and prohibiting the use of MTBE
in gasoline went into effect respectively on 16™ December 1999 and 2™ September 2000. These
regul ations a o prohibited the use of any gasoline oxygenate other than ethanol unless Cdifornia's
Environmenta Policy Council determined that use of that oxygenate would not present asignificant
risk to public hedlth or the environment (Amended Statement of Claim, pages 32-33).

Governor Davis: Theinformation and politica contributions received by Governor Davis from
ADM mided and improperly affected his decison about lesking tanks and MTBE. ADM
promoted the ban on MTBE at its secret meeting with Governor Davis. That meeting led to the
large politica contributions thereafter. The MTBE measureswere a least in part the result of the
Governor’'s politica debt to ADM and of his desiresto protect and favour ADM, to establish a
Cdifornia based ethanol industry and to pendise producers of MTBE and methanol, the

Page 27 of 94



68.

69.

70.

71.

“dangerous’ and “foreign” MTBE feedstock (Amended Statement of Claim, page 53).

State of California: Cdifornia officids aso perceived methanol and MTBE as “foreign”
products. They were improperly motivated by that perception, and by an intent to promote and
protect the Caifornia and US ethanol industries (Rejoinder of 25" May 2001, page 27). The
measures were intended to discriminate againg Methanex and its investments as “foreign”
competitors of the highly protected domestic ethanol industry (Amended Statement of Claim, page
66).

| ntent: InitsRgjoinder of 25" May 2001 (page 26), M ethanex characterisesitsfactua alegations
as follows “Methanex has alleged, and it is certainly reasonable for the Tribunal to infer,
that when ADM executives secretly met with Governor Davis, they repeated their usual
protectionist arguments. Methanex has also alleged that ADM urged the MTBE ban in
order to protect the US ethanol industry. Finally, Methanex has alleged that Governor
Davisacted at least in part on the basis of those arguments...”. InitsReply Submission of 27"
July 2001 (page 9), Methanex referstoits” allegation that Gov. Davisintended to benefit the
US ethanol industry and to penalise foreign producers of methanol and MTBE”.

Disclaimer: AsMethanex hasmade clear, it doesnot dlege that Governor Davis, officids of the

State of Cdifornia or ADM violated US or Cdifornia campaign contribution statutes or US

crimind law (Amended Statement of Claim, footnote 2; and Transcript, Day 3, p. 487).

(3) The California Executive Order dated 14" March 2002

For the sake of completeness, the Disputing Partiesforwarded to the Tribuna, without substantive
comment, Executive Order D-52-02 made by the Governor of the State of Cdifornia on 14"
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March 2002. Giventhat it may qudify the effect of the California Executive Order of 25" March
1999, it is appropriate to quote here itsterms in full:

“WHEREAS Executive Order D-5-99, issued March 25, 1999, found that,
“on balance,” use of MTBE posed a significant risk to California’s
environment. The State Energy Resource Conservation and Devel opment
Commission (Commission) and the Air Resources Board (Board) were
directed to develop a timetable for removing MTBE from gasoline at the
earliest possible date, no later than December 31, 2002. The Board was
directed to adopt regulations as needed to implement the Executive Order;
and

WHEREAS, on December 9, 1999, the Board adopted regulations prohibiting
the sale of gasoline containing MTBE in California after December 31, 2002;
and

WHEREAS, Senate Bill 989 (Sher) of 1999 requires the Commission to
develop a timetable for removal of MTBE from gasoline “ at the earliest
possible date” that will still ensure adequate supply and availability of
gasoline. (Health & Saf. Code 843013.1.); and

WHEREAS in order to comply with the federal requirements and also
eliminate use of MTBE, California would need to import up to 900 million
gallons of ethanol per year; and

WHEREAS, the current production, transportation and distribution of
ethanol isinsufficient to allow California to meet federal requirements and
eliminate use of MTBE on January 1, 2003; and

WHEREAS on June 12, 2001, the U.S. Environmental Protection Agency
denied California’s request for a waiver of the federal oxygen content
requirement. As a result, if use of MTBE is prohibited January 1, 2003,
California’s motorists will face severe shortages of gasoline, resulting in
substantial price increases; and

WHEREAS strengthened underground storage tank requirements and

enforcement have significantly decreased the volume and rate of MTBE
discharges since Executive Order D-5-99 was issued in March of 1999;
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NOW, THEREFORE, |, GRAY DAVIS, Governor of the Sate of California,
by virtue of the power and authority vested in me by the Constitution and
statutes of the State of California, do hereby issue this order to become
effective immediately:

| FIND that it is not possible to eliminate use of MTBE on January 1, 2003,
without significantly risking disruption of the availability of gasoline in
California. This would substantially increase prices, harm California’s
economy and impose an unjustified burden upon our motorists.

IT ISORDERED that by July 31, 2002, the board shall take the necessary
actions to postpone for one year the prohibitions of the use of MTBE and
other specified oxygenates in California gasoline, and the related
requirements for California Phase 3 reformulated gasoline.

ITISFURTHER ORDERED that the Board and Commission shall work with
the petroleumindustry to ensure that MTBE-free gasoline meeting California
standards continues to be supplied to the Lake Tahoe region and any other
areas of California currently receiving MTBE-free gasoline.

ITISFURTHER ORDERED that the Sate Water Resources Control Board
and the Department of Health Services shall work with California drinking
water providersto ensurethat the providerscontinueto take all appropriate
measures to prevent discharge of MTBE into surface water reservoirs.”

(For reasons that appear below, it proved unnecessary for the Tribuna’ s decisonsinthis Award
to require the Disputing Parties to make any submissions on this new document. In regard to the
next stages of these arbitration proceedings, the Tribuna may alow further submissionsto bemade
asto the relevance and effect of both this document and the other documents to which it refers,
in particular the US Environmental Protection Agency’ s decision of 12" June 2001).
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CHAPTERF -
METHANEX'SAPPLICATION TO AMEND

(@D} I ntroduction

On 30" November 2000, Methanex served a Notice of Change of Lega Counsd and Intent to
File anAmended Claim, dongside aNotice of Intent to Submit aComplaint to Arbitretion. 1t was
indicated that Methanex would add a specific clam of discrimination on the bads of nationdity
under Article 1102 NAFTA. On 22" December 2000, Methanex gave written notice of its
intention to amend its claim to include additiona clamsin relation to breaches of Articles 1102,
1105 and 1110 NAFTA, with the claim now being advanced under both Articles 1116 and 1117
NAFTA. On 12" January 2001 Methanex submitted itsMotionto Amend its Origina Statement
of Clam pursuant to Article 20 of the UNCITRAL Arbitration Rules and its Draft Outline of
Amended Claim; and on 12" February 2001 Methanex submitted its Draft Amended Statement
of Clam.

Methanex’ s agpplication subgtantialy modified the legd and factud basis of its clam; and it much
affected the conduct and progress of these arbitration proceedings, including the scope of the
USA’s exigting chalenges on jurisdiction and admissibility made in response to Methanex's
Origina Statement of Claim. The USA opposed Methanex’ s attempt to modify its claim.
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2 The Grounds for Methanex’s Application

M ethanex makes its gpplication to amend the claim on the basis of Article 20 of the UNCITRAL
Arbitration Rules. This provides:

“During the course of the arbitral proceedings either party may amend or
supplement his claim or defence unless the arbitral tribunal considers it
inappropriate to allow such amendment having regard to the delay in making it or
prejudice to the other partyor any other circumstances. However, a claimmay not
be amended in such a manner that the amended claimfalls outside the scope of the

arbitration clause or the separate arbitration agreement.”

It issaid by Methanex that, under Article 20 of the UNCITRAL Arbitration Rules, parties have
the right to amend if the amendment is not frivolous or vexatious, if the amendment has not been
unduly delayed, and if the amendment will not cause prejudice to the other party. Methanex
contends that none of these criteriaare met in the present case. It isdso said that the amendment
raises serious alegations concerning the fairness and equity of the measures at issue; and that,
athough additiond legdl theories and facts now fal to be consdered, the underlying complaint is
unchanged and the arbitration will not be unduly disrupted. Methanex further contends thet the
dternative to amendment, namdly filing the amended dlam separatdly and seeking consolidation
pursuant to Article 1126 NAFTA, would be markedly less efficient.
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3 The USA’s Response

The USA ressts the amendment on the basis that it amounts to a new claim: the amendment
identifies an entirdly new measure (the CaRFG3 regulations); it isbased on new facts, and it adds
new legd theories for recovery; i.e. a nationa treatment clam under Article 1102 and a
subgtantidly different claim under Article 1105. The USA contends that internationd tribunas
goplying the UNCITRAL Arhitration Rules have disdlowed dams in such circumdances. It is
argued that there has here been a ddlay in seeking to make the amendment and a failure to
substantiate the assertion thet the claim is based on newly discovered facts. In particular, itissad
that there has been no explanation as to how and when it was discovered by Methanex that the
dlegedly secret meeting of 4™ August 1998 had taken place. It is noted that the use of an ADM
plane was disclosed on Governor Davis campaign disclosure forms. It isaso said that the bulk
of Methanex’ s new dlegations are based on public materids available years ago.

The USA dso contends thet to allow the amendment, after a briefing schedule had dready been
set with which the USA had complied, would cause the USA prejudice. However, the USA
accepted, rightly, that the amendment would cause it no irremediable prejudice; or a least no
prejudice which could not befinancidly compensated by an order from the Tribund that Methanex
bear the USA’ s wasted costs caused by the amendment.

(4) The Tribunal’s Decision
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At the jurisdictiond hearing of July 2001, the Tribunal ordered that: “Subject to all jurisdiction
and admissibility issues and subject to any order as to costs, the Tribunal will allow the
Claimant to amend its Statement of Claimin the form of the draft Amended Statement of
Claim™ (Transcript, Day 2, p. 339). In short, gpart from the jurisdiction and admissibility issues,
the Tribuna decided, in principle, that Methanex should be dlowed to amend its Origind
Statement of Claim in the form of its Amended Statement of Claim, subject to an order that
Methanex should ultimately bear, regardless of the result of the arbitration on the eventua merits
of its clam, the wasted cogis of the arbitration thrown away by its amendment (including the legdl
costs of the USA assessed in areasonable sum). Inthe Tribund’ sview, subject to recovering such
costs, the USA would suffer no unfair prejudice from such an amendment; and the overdl interests
of fairnessand procedurd efficiency would have supported an order dlowing Methanex to amend

its claim, as requested.

However, asisclear fromthe Tribuna’ sorder of July 2001, Methanex’ s gpplication to amend its
pleading was subject to the Tribund’s decison on the USA’s chalenges on jurisdiction and
admissibility, to which we turn below. We there decide that Methanex’s Amended Statement of
Claim, as a whole, cannot withstand the USA’sjurisdictiona challenge based on Article 1101;
but thet it is possible that afresh pleading from Methanex re-gtating part of its existing case could
aurvive that chalenge. For these reasons, we cannot here make an order alowing Methanex to
amend itsclamto thefull extent of its Amended Statement of Claim; and we declineto do so. (We
makeit plain, however, that applying Article 20 of the UNCITRAL Arbitration Rules, Methanex
may include in a fresh pleading reliance on Article 1117 NAFTA, in addition to Article 1116
NAFTA).
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CHAPTER G -
METHANEX'S REQUEST FOR
DOCUMENTARY DISCLOSURE

Inthelight of the decisons made in this Award, we do not think it necessary here to make any
order on Methanex’s application for documentary production, raised by Methanex’s letter of 1
May 2001, at the jurisdictiona hearing of July 2001 (Transcript, Day 1, page 130 et seg.), and
expanded by Methanex’s letter of 24" September 2001. Such documentation was not relevant
to thedecisonsin thisAward; and if rlevant to the future conduct of these arbitration proceedings,
alike gpplication can be renewed by Methanex againgt the USA.

We take the view, subject to hearing further argument in relation to a specific application, that we
have no general power to order Canada and Mexico as NAFTA Parties to produce any
documentationto Methanex in these arbitration proceedings. We dso take the view that we have
a discretion to impose conditions on any documentary production by the USA, rdating to
confidentiaity and the limited use of the documents.
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CHAPTERH -
THE USA’'SCHALLENGES ON JURISDICTION
AND ADMISSIBILITY

D I ntroduction

The USA’s challenges on jurisdiction and admissibility were formaly set out in the USA’s
Memoria on Jurisdiction and Admissibility of 13" November 2000. The respective positions of
the Disputing Parties were then devel oped with an extensive series of submissons madeinwriting
aswdl as ordly, such submissions addressing both Methanex's claim as pleaded in the Origind
Statement of Claim and asre-pleaded in the Amended Statement of Claim. The Disputing Parties
made submissions addressing not only the individua challenges raised by the USA but aso the
generd gpproach for the Tribunal, at this jurisdictiona stage, towards disputed issues of fact and
legd interpretation.

Inthis Award, the Tribuna does not address each and every submission made by the Disputing
Parties, as well as Canada and Mexico as NAFTA Parties. For the Tribund’s decisions, as
appears below, it is unnecessary to decide each submission; and it would be quite wrong for us
to do 50, given that these arbitration proceedingswill continue and may require adecision on many

of these submissons later.
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(2) The USA’s Challenges

It is however necessary to ligt the severd chalenges made by the USA to indicate what the
Tribunal has and has not addressed in this Award:

Challengel: Article 1116(1) NAFTA (No proximate cause);

Challengell: Articles1105 & 1110 NAFTA (No legd right impugned by US ~ measures);

ChallengeIll: Article 1101(1) NAFTA (No legdly sgnificant connection between
US measures and Methanex or its investments);

Challenge IV: Article 1116(1) NAFTA (No loss);

Challenge V: Article 1116(1) NAFTA (No claim for subsidiaries’ [osses);

Challenge VI: Article 1121(b) NAFTA (No waiver); and

Challenge VII: Article 1102 NAFTA (No possble claim).

Challenge |I: The USA’s first objection is based on Article 1116 NAFTA, characterised as
requiring that the alleged breach be the proximate cause of the alleged loss. We decide that this

particular chalenge cannot succeed for severd cumulative reasons.

Fird, as a generd principle explained in Chapter | below, we cannot address it as a challenge
basaed on “admissbility”. Second, as ajurisdictiond chdlenge, it fails on the wording of Article
1116(1) becauseit isan indisputable fact that Methanex has made “a clam ... that [Methanex]
has incurred loss and damage’; and, in our view, the plain meaning of this provison does not
require, asajurisdictional matter, the clamant to provelossand damage. Third, evenif it quaified
asajurigictiona chalenge (whichin our view, it does not), itslegd merits are o intertwined with
factud issues arisng from Methanex's case that we would have been minded, as a matter of
discretion, to join that challenge to the merits under Article 21(4) of the UNCITRAL Arbitration
Rules. (This procedure is discussed in Chapter K below).
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Challenge Il: The USA’s second objection is that Methanex has no legd right infringed by the
measures under Article 1110 and 1105(1) NAFTA. Asto the former provision, it is contended
that Methanex has failed to identify an “investment” that could be expropriated; and a customer
base or goodwill cannot qudify as an investment under Article 1139(g)&(h) NAFTA; an
expectationof future profitsfrom methanol sales cannot conditute an investment; and expectations
are not property rights capable of expropriation. As to the latter provision, it is contended that
Methanex hasfailed to identify any legd right to the alegedly denied standard of trestment; and
thisclaim is therefore dso inadmissble.

We decide that this particular chalenge aso cannot succeed for severd reasons. As with
Challenge |, we cannot address it as a challenge based on“admissbility”; it does not qudify asa
juridictiond chalenge; and eveniif it did quaify as ajurisdictiond chalenge (which in our view,
it does nat), it is so intertwined with factua issuesin Methanex’ s case that we would have been
minded to join that chalenge to the merits.

ChallengeI11: We address and decide the USA’ sthird objection in the succeeding chapters of
this Award.

Challenge 1V: The USA’sfourth objection is that Methanex has not suffered and could not in
any event suffer any loss as a result of the measures, as required by Article 1116 NAFTA,
because Methanex relies on an dleged ban of MTBE, whereas neither the Cdifornia Bill nor the
Cdifornia Executive Order effected such aban. Aswith Chalengel, the same comments applies
to this chdlenge i.e it falsin principle as a chdlenge on admissibility; it fails as a jurisdictiond
chdlenge on the plain meaning of thewordsin Article 1116(1) NAFTA; and eveniif it qudified as
ajuridictiona objection, it would be joined to the merits.
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Challenge V: The USA’sfifth objection in its Memorid is that there is under Article 1116(1)
NAFTA no possible dlam by an investor madein itsown right for dleged injuriesto an enterprise
owned or controlled by that investor: Article 1116(1) alows only claims for loss or damage
incurred by an investor (whereas Article 1117 provides for claims for loss or damage to an
enterprise owned or controlled by aninvestor). Lossessuffered by Methanex-US and Methanex-

Fortier could only be claimed under Article 1117, which was not pleaded in Methanex’ s Origind
Statement of Claim; and Methanex has otherwise suffered no loss that could be claimed under
Article 1116, the pleaded losses being derivative of losses suffered by Methanex's subsidiaries.

We decide that this chalenge cannot succeed for several cumulative reasons. Fird, it ismoot. As
appears below under the USA’s Challenge 11, we decide that there is no jurisdiction to decide
Methanex's clam as advanced in its Origind Statement of Claim; and it is therefore unnecessary
for ushereto decidethe USA’ further submissonsbased on Article 1116, limited to that particular
pleading. Second, the jurisdictiona challenge is technica and cgpable of being cured by
Methanex’ s rdiance on Article 1117. Indeed, Methanex does now rely upon Article 1117 inits
Amended Statement of Claim; Methanex assarts that any defect initsorigina pleading (whichis
denied) would be cured if this particular amendment were dlowed by the Tribund; and as
indicated in Chapter F above, we are sympathetic to Methanex’s reliance on Article 1117 ina
freshpleading. Third, with Methanex introducing Article 1117 intoitscase, any new jurisdictiond
dispute over Articles 1116 and/or 1117 can be joined to the merits on the grounds of procedura

effidency.

Challenge VI: As dready indicated above, Chalenge VI (waiver) was amicably settled by the
Disputing Parties a the hearing in July 2001, as recorded by |etter dated 13" July 2001 to the
Tribuna sgned for Methanex by Christopher F. Dugan Esq and James A. Wilderotter Esq and
for the USA by Barton Legum Esg, as Chief, NAFTA Arbitration Division, Office of Internationd
Clams and Investment Disputes of the US State Department. Its materid terms provide:
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“The parties have agreed to the following resolution of the United States
preliminary objection based on the adequacy of the waiver s submitted by Claimant
Methanex Corporation pursuant to NAFTA Article 1121

1. Although it continues to maintain that the other waivers submitted by Methanex
do not comply with the Article’ srequirements, Respondent United States of America
agrees that the waivers submitted by Methanex on May 25, 2001 satisfy the
requirements of Article 1121,

2. Although it continues to maintain that the waivers it previously submitted
complied with the Article's requirements, Methanex does not now claim in this
proceeding that California Senate Bill 521 is a measure that violates the NAFTA;

3. The parties agree that waivers complying with the requirements of Article 1121
must be submitted as provided in Article 1137, in order for a claim under Chapter
Eleven of the NAFTA to be considered submitted to arbitration and jointly request
that the Tribunal note this agreement in its decision on the United Sates
preliminary objections;

4. In consideration of the foregoing, the United States hereby withdraws its
objection to the Tribunal’s jurisdiction based on the adequacy of the waivers
provided by Methanex pursuant to Article 1121.”

In these circumstances, the issue having been so agreed by the Disputing Parties, it requires no
decision or other action from the Tribunal, save to record (as requested) the terms of their

agreement in this Award.

Challenge VII: The USA submits that Methanex’ s claim pleaded in its Amended Statement of
Clamfailsto dlege, asrequired by Article 1102, that Methanex or itsinvestments were trested
differently from any US producer or marketer of methanol; that Methanex could make no such
dlegationbecausethe USA ishometo one of thelargest methanol industriesin theworld; that the
measures accord precisdy the same treatment to dl investors in the methanol industry, whether

owned or controlled by domestic US or foreign investors, that Article 1102 does not oblige the
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USA as a NAFTA Party to treat dl products equaly, requiring only treatment that is not less
favourable with respect to investors of other NAFTA Partiesand their investmentsthat arein like
circumstances with their US counterparts; and that ethanol and methanol are different products
with different properties and uses. Aswith Chalengell, the same comment appliesto Chalenge
VIl i.e it fals in principle as a chalenge on admisshility; and even if it had qudified as a
jurisdictiona chalenge, we would have joined it to the merits.
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Conclusion: Wetherefore dismiss each of the USA’sChalengesl, 11, 1V, V and VII; wedecide
Chdlenge 111 later in this Award; and we are not required to decide Chdlenge VI. Asregards
Chalengesl, I1, 1V, V and VII, we decide nothing esein this Award asto their underlying legd
merits, and to that extent both the USA and Methanex shdl remain free to maintain their legd
submissons in these arbitration proceedings. Accordingly, it could not be suggested that the
Disouting Parties' efforts have been wasted in advancing their extensive submissons on these
issues. The exact opposite istrue in the light of the factud evidence till to be adduced in these
arbitration proceedings, it may be necessary for the Tribuna to address and decide many of these
submissons at alater stage of this arbitration; and wetrust that in thisregard the research and the
written work have been largely completed by the Disputing Parties and will require no repetition.
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CHAPTERI -
JURISDICTION:
THE TRIBUNAL’S GENERAL APPROACH

D I ntroduction

Inthis chapter, the Tribunal seeksto identify the generd approach required to address the severd
issues on jurisdiction and admissibility raised by the Disputing Parties. The Tribuna’ s decision has
to be made at an early stage of the arbitration; there hasbeen notrid on the merits of Methanex’s
clam; and as we have dready stressed severd times, no evidence on any disputed issue has yet
been adduced at dl by ether Disputing Party. It is convenient to begin with genera principles.

(2) The 1969 Vienna Convention

Article 31(1): Thefirst generd principle rdatesto the interpretation of the NAFTA provisonsa
Issue. Aswas common ground between the Disputing Parties, each provison wasto beinterpreted
“in good faith in accordance with the ordinary meaning to be given to the terms of the treaty
in their context and in the light of its object and purpose’, in accordance with customary
internationd law rules reflected in Article 31(1) of the 1969 Vienna Convention on the Law of
Tresdties.
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98. Artide 31(1) of the ViennaConvention (previoudy article 27(1) of the draft convention) comprises
three separate principles, asnoted in the Internationa Law Commisson’s Commentary toitsFina
Draft Articles:

“Thefirst - interpretation in good faith - flows directly from the rule pacta
sunt servanda. The second principle is the very essence of the textual
approach: the parties are to be presumed to have that intention which
appears from the ordinary meaning of the terms used by them. The third
principleisone both of common sense and good faith; the ordinary meaning
of atermis not to be determined in the abstract but in the context of the
treaty and in the light of its object and purpose. These principles have

repeatedly been affirmed by the Court [i.e. the ICJ] *”

99.  Asto the second of these principles (interpretation in accordance with the ordinary meaning of a
term), various commentators have noted that thisis not merely an exercisein uncovering the mere
literd meaning of aternt. Asto thethird principle of Article 31(1), the Specia Rapporteur of the
International Law Commission noted: “the ‘ordinary meaning’ of terms cannot properly be
determined without reference to their context and to the objects and purposes of the

treaty” °.

3 Yearbook of the International Law Commission, 1966, Vol. I1. Commentary to draft article 27 at para.12.

4 For example, see Sinclair, The Vienna Convention on the Law of Treaties, 2" ed., 1984, at p.121. Bin
Cheng, General Principles of Law as Applied by International Courtsand Tribunals, 1953 at p.114.

S Referri ng to the 1964 report of the International Law Commission: Yearbook of the International Law
Commission, 1966, Val. 1, at p. 95.
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In accordance with Article 1131(1) NAFTA and Article 33(1) of the UNCITRAL Arbitration
Rules, we have sought to apply these genera principles to the interpretation of the disputed
provisons a issue, both in NAFTA and the UNCITRAL Arbitration Rules.

Article31(3): Artide 31(3) of the Vienna Convention wasthe subject of amgjor debate between
the Disputing Parties before and during the ord hearing, which was later subgtantidly re-
invigorated with the NAFTA Free Trade Commission’s Interpretation of 31% July 2001°. The
particular issue was whether, with respect to the interpretations of Articles 1101 and 1105
NAFTA, the Tribuna should take account of asubsequent agreement and/or subsequent practice
of the NAFTA Parties concerning the meaning of these provisons. It wasthe USA’s case that
the relevant agreement and practice were to befound in the concordant submissions of the USA,
Canada and Mexico made in these arbitration proceedings. With the Free Trade Commission’'s
Interpretation of Article 1105, the USA later contended that the relevant agreement was aso to
be found in that Interpretation (subject to the USA’s separate submission based on Article
1131(2) NAFTA). These later submissionsdo not relateto Article 1101, which isnot the subject
of the Interpretation.

For reasons explained above, apart from jurisdiction and admissibility, the Tribuna does not
decide in this Award the disputed interpretation of Article 1105 NAFTA. Accordingly, it is
unnecessary to develop any further the USA’ s submissions based on Article 31(3) of the Vienna
Convention(or Article 1131(2) NAFTA). (Asdso explained below, the Tribund doesdecidethe

® Article 31(3) provides. “There shall also be taken into account, together with the context: (a) any

subsequent agreement between the parties regarding the inter pretation of the treaty or the application of its
provisions;(b) any subsequent practice in the application of the treaty which establishes the agreement of the
partiesregarding its inter pretation; (c) any relevant rules of international law applicable in the relations between
the parties.” For thetext of the NAFTA Free Trade Commission’s Interpretation of Article 1105(1), see Chapter C

above.
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disputed interpretation of Article 1101(1) NAFTA,; but without requiring, for different reasons, any
consderation of Article 31(3) of the Vienna Convention).

(3) Restrictive I nterpretation

103. The USA contends that a doctrine of redtrictive interpretation should be applied in investor-gate
disputes. In other words, wherever there is any ambiguity in clauses granting jurisdiction over
disputes between states and private persons, such ambiguity isawaysto be resolved in favour of

maintaining Sate sovereignty.

104. Methanex chdlenges the USA’sinvocation of this doctrine on the basis that it has no application
to NAFTA. It rdiesin particular on the arbitration award in Ethyl Corporation v. Canada
(1998), and the arbitrdl decison in The Loewen Group, Inc. v. United Sates (2001)’, as
authority for the propostion that a liberal rather than a redtrictive interpretation of NAFTA is
appropriate. Methanex dso contests the existence of a redrictive interpretation doctrine in
investor-state disputes generaly, and it here rdlies on (inter dia) AMCO Asia Corp. v. Republic
of Indonesia, 1 ICSID Reports 377 (1983), as well as the sgparate opinion of Judge
Shahabuddeenin Applicability of the Obligation to Arbitrate Under Section 21 of the United
Nations Headquarters Agreement, Advisory Opinion, 1988, ICJ Reports 12, 62 and the
separate opinion of Judge Torres Bernandez in Case Concerning the Land, Iand and Maritime

Frontier Dispute (El Salvador/Honduras), 1992, 1CJ Reports 351, 728.

! Ethyl Corporation v. Canada (Award on Jurisdiction, 24" June 1998), paragraphs 55-56 and 59, 38 LM
708 (1999) and The Loewen Group, Inc. v. United States, ICSID Case No. ARB (AF) 98/3, 5" January 2001. (For these
materials, see the web-sites at footnote 1, supra.)
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106.

The Tribund rejects the contention of the USA for reasons which can be stated briefly, given that
the point did not greatly influence our decision in this Award. In short, the legd materidsinvoked
by Methanex clearly support its submissons in regard to the dispute resolution provisons
containedin NAFTA’sChapter 11. Albeitinadightly different context, as Judge Higgins decided
inthe Oil Platforms Case (paragraph 35 of her separate opinion): ‘it is clear from the
jurisprudence of the Permanent Court and of the International Court that thereisno rule
that requires a restrictive interpretation of compromissory clauses.” We accept that the
NAFTA Partiesintended that theprovisonsof Chapter 11, particularly Article 1101(1) NAFTA,
should beinterpreted in good faith in accordance with their ordinary meaning (in accordance with
Artide 31(1) of the Vienna Convention), without any one-sded doctrina advantagebuilt into their
text to disadvantage procedurdly an investor seeking arbitral relief.

(4) The Tribunal’s Power

The Tribuna’s power to rule on the USA’s challenges necessarily derives from Chapter 11

NAFTA. Inthis respect, the scheme of Chapter 11 may be described as follows:

() Article 1101(1): This is the gateway leading to the dispute resolution provisons of

Chapter 11. Hence the powers of the Tribunal can only come into legd exisence if the

requirements of Article 1101(1) are met;

(i) Articles 1116-1117: If Chapter 11 gpplies, an investor of aNAFTA Party hasthe right

to submit a claim to arhitration in accordance with Articles 1116-1117;
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(i)  Article 1122: Consent to the submisson of the clam to arbitration is found in Article
1122;

(iv)  Article 1120: The procedurd framework for the claim isestablished by Article 1120. In
the present case, the claim is submitted under the UNCITRAL Arbitration Rules as
provided by Article 1120(1)(c). Pursuant to Article 1120(2), the UNCITRAL Arbitration
Rulesare*” the applicable arbitration rules’ and “ govern the arbitration except to
the extent modified by” Section B of Chapter 11; and

(V) Article 21(1): Article 21(1) of the UNCITRAL Arbitration Rules condtitutes the
Tribund’s Sarting-point for jurisdictiona chalenges. It provides:

“Thearbitral tribunal shall have the power to rule on objectionsthat it has
no jurisdiction, including any objections with respect to the existence or

validity of the arbitration clause or of the separate arbitration agreement.”

Article21(1) of the UNCITRAL Arbitration Rulesisnot modified or supplemented by the
provisions of Section B of Chapter 11 NAFTA.

107. Itfollowsfromthetext of Article 21(1) of the UNCITRAL Rulesthat the Tribuna hasthe express
power to rule on objections that it has “no jurisdiction”. This text, however, confers no separate

power to rule on objections to “admissibility”e.

8 The French and Spanish texts of Article 21(1) are consistent with thisinterpretation: “Le tribunal peut
statuer sur les exceptions prises de son incompétence...” and “El tribunal arbitral estara facultado para decidir
acer ca de las objeciones de que carece de competencia ...”. The English text of Article 41(2) of the ICSID
Convention ismaterially similar (repeated in Rule 41(1) of the ICSID Arbitration Rules): see Schreuer The ICSID
Convention, A Commentary (2001), p.520ff.
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109.

(5) The Dual Nature of the USA’s Challenges

The USA hasraised two didtinct classes of chdlenge: fird, asto the Tribund’s*jurisdiction”; and
second, as to the “admissihility” of Methanex’sdaims. InitsMemorid of 13" November 2000,
the USA did not separately categorise its chalenges in this way. However, it became clear in
subsequent submissions that the USA’s challenges to jurisdiction primarily concerned Article
1101(1) and other provisons of Section B of Chapter 11 (Articles1116-1117 and 1121), whilst
the USA’s chdlenges to admisshility concerned substantive provisons under Section A of
Chapter 11, namdy Articles 1102, 1105 and 1110, which arethe individuad provisionsin respect
of which Methanex aleges breach by the USA.

The USA’s chdlengesto admissibility are based upon the lega submisson that, even assuming all
the facts dleged by Methanex to be true, there could ill never be a breach of the individua
provisions pleaded by Methanex; and hence Methanex’ clamsare bound tofail, regardless of any
factud evidence to be adduced by Methanex. Thus with regard to the challenge to Methanex’s
clam under Article 1102, the USA submitted:

“...our 1102 objection is an admissibility objection. In other words, that taking all
of the allegations of fact made to be true, including uncontested facts, that as a
matter of law, there can be no claim, and that the claimisripe for dismissal at this

stage for that reason”.

9 Mr Clodfelter for the USA, Transcri pt Day 2, p. 218. Similarly, Mr Legum, Transcript Day 2, p. 267,

regarding Article 1105 NAFTA, and Mr Birnbaum, Transcript Day 2, p. 315, regarding Articles 1102, 1105 and 1110

NAFTA.
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112.

In the Tribund’s view, this form of chalenge is not a jurisdictiona chalenge; and indeed if the
Tribund had no jurisdiction, it could not beinvited by the USA (asit was) to dismisstheindividud
clam for lack of legd merit. We return to this important distinction below.

(6) The Practical Problem

The Tribund faces an obvious practical problem in addressing the USA’ svarious chalenges. The
parties respective cases raise alarge number of disputed issues of fact and law. Apart from any
jurisdictiond chdlenge, such issues would be decided by the Tribuna after a full hearing on the
merits and a complete investigation of the rlevant factud evidence and the legd principlesto be
applied specifically to such evidence. Thisarbitration, however, has only reached thejurisdictiona
phase. The Disputing Parties have not adduced any factual evidence on disputed issues (nor have
they been entitled to do s0); and the Tribuna cannot pre-judge any eventua decision onthe meits,
dtill less pre-determine any issue of disputed fact.

Thereistherefore apreliminary question asto the standard to which Methanex isrequired, in the
face of the USA’ s severd chalenges, to establish the two essential components of itsclaim: (i) its
dlegations of fact and (ii) its alegations as to the legd meaning of the provisons of NAFTA
Chapter 11 on which its case depends.

(i) Fact: It was common ground between the Disputing Parties that, for the purpose of this
jurisdictiond phase, Methanex was not obliged to prove its dlegations of fact and that it was
aufficdent that Methanex should credibly dlegethefactud dementsof itsclaim (Counter-Memorid
on Jurisdiction, page 2; Reply of 12" April 2001, page 5). According to Methanex, this means
that its alegations suffice unless the Tribuna determined that these alegations were incredible,

frivolous or vexatious. If therewasamaterid differencein these submissonsfrom the submissons

Page 50 of 94



made by the USA, dbet in different terms, it was not perceptibleto the Tribund; and in any event,
the Tribuna accepts Methanex’s submissions. It follows that the correct approach is to assume
that Methanex’s factua contentions are correct (insofar as they are not incredible, frivolous or
vexatious) and to apply, under whatever appropriate test, the relevant legd principles to those

assumed facts.

113. (ii) Law: This test proved highly contentious between the Disputing Parties, and it raised two
successve questions. Firdt, in gpplying the relevant legal principlesto the assumed facts, doesthe
Tribund have definitively to decidethelega meaning of therelevant provisons of Chapter 11? Or
is it sufficient for the Tribund to establish that Methanex’s interpretation is “arguable’ or (snce
such interpretations were indeed argued by Methanex) “well arguable’ or argued to some higher
standard ? There is then a second question: is the same test to be gpplied to the provisons of
Chapter 11 creating jurisdiction, i.e. Articles 1101, 1116, 1117 NAFTA as to those creating
subgtantive obligations, i.e. Articles 1102, 1105 and 1110 NAFTA?

114. There are sgnificant differences between the Disputing Parties on these two questions.  For
Methanex, relying on the separate opinion of Judge Shahabuddeen in Case Concerning Qil
Platforms', it is sufficient that its interpretations of the relevant provisions of Chapter 11 should
be “arguable’. 1t may aso be that Methanex adopted the concluson of Judge Shahabuddeen in
the Oil Platforms case to the effect that the International Court of Justice there had to decide
definitively (and not provisondly) that the particular dispute was within the category of disputes
for which the respondent had accepted the jurisdiction of the Court™™. In other words, whilst an
“arguable’ interpretation would suffice in reaion to provisions cresting substantive obligations, it

10 case Concerni ng Oil Platforms (Islamic Republic of Iran v. United States of America), 1996, ICJ
Reports 803 and Ambatielos, Preliminary Objections 1952, ICJ Reports 28. (The Oil Platforms case isto be found
on the web at http://www.icj-cij.org/icjwwwi/ido.../iop_ijudgment 19961212 Preliminary%200bjection.ht.)

11 1996, 1CJI Reports 831.
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117.

might not suffice in repect of procedurd provisions creating jurisdiction: theinterpretation would

there have to be conclusively correct.

According to the USA, the correct gpproach wasto ascertain whether on the basis of the assumed
facts there could be a vidlation of the relevant provisons, and this exercise required the Tribund
to make a definitive interpretation of dl rdevant NAFTA provisons. The USA rgected the
reasoning of Judge Shahabuddeen; and the USA maintained that even on the basis of such
reasoning, it would remain necessary for the Tribund definitively to determine the meaning of the
relevant jurisdictiond clauses eg. Article 1101(1) NAFTA.

(7) ThelCJ's Oil Platforms Case

The Oil Platformscase isarecent and important decision asto how contested issues of fact and
legal interpretation can be treated in jurisdictiond chalenges. 1tisnot of coursethe only example
of the problem and it does not provide the only possible solution to every case. In our view,

however, it does help point the way towards the answers required in the present case.

The International Court of Justice, in order to decide its jurisdiction to hear the case, interpreted
each treaty provison as to which breach was dleged by the clamant (Iran), so as to establish
whether the facts dleged by Iran were capable of |eading to a breach of the provision:

“... the Parties differ on the question whether the dispute between the two
Sateswith respect to the lawful ness of the actions carried out by the United
Sates against the Iranian oil platformsisa dispute ‘ asto the interpretation

or application’ of the Treaty of 1955. In order to answer that question, the
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Court cannot limit itself to noting that one of the Parties maintainsthat such
a dispute exists, and the other denies it. It must ascertain whether the
violations of the Treaty of 1955 pleaded by Iran do or do not fall within the
provisions of the Treaty and whether, as a consequence, the dispute is one
which the Court has jurisdiction ratione materiae to entertain, pursuant to

Article XXI, paragraph 2.” (ICJ Reports 1996 (1), p. 810, paragraph 16).

118.  In her separate opinion, Judge Higgins explains the reasoning behind the ICJ s gpproach:

“The only way inwhich, inthe present case, it can be deter mined whether the
claims of Iran are sufficiently plausibly based upon the 1955 Treaty is to
accept pro tem the facts as alleged by Iran to be true and in that light to
interpret Articlesl, IV and X for jurisdictional purposes, that isto say, to see
if on the basisof Iran's claims of fact there could occur a violation of one or

more of them.” (Paragraph 32)*

(This approachisto be contrasted with the |CJ s approach towards provisional measures, where
adamant need only establish prima facie jurisdiction, for which purposesit is sufficient to show
that the breaches of a given treaty “are capable of falling within the provisions of that
instrument”: Legality of Use of Force (Yugoslavia v. Belgium), paragraph 38 expressly
contragting the jurisdictiona approach in the Oil Platforms case).

12 Judge Higgins' use of theword ‘could’ as opposed to ‘would’ is explained in the next paragraph of her
opinion (referring to Mavrommatis Pal estine Concessions, Judgment No. 2, 1924, P.C.I.J., Series A, No. 2): “Itis
interesting to note that in the Mavrommatis case the Permanent Court said it was necessary, to establish its
jurisdiction, to seeif the Greek claims "would" involve a breach of the provisions of the article. This would seem
to gotoo far. Only at the merits, after deployment of evidence, and possible defences, may "could" be converted to
"would". The Court should thus seeif, on the facts as alleged by Iran, the USactions complained of might violate
the Treaty articles.”
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The decison intheQil Platfor ms case was reached in the context of an inter-state dispute subject
to settlement pursuant to the Statute and Rules of Procedure of the International Court of Justice.
The question whether the parties had there consented to the Court’s jurisdiction could not be
answered by accepting that the clamant’s interpretation of the treaty’s provisons was merely
“aguable’. 1t could only be answered in the affirmative if the clamant could show (i) that the
legdity of the parties’ actions fell within the treaty (containing a clause conferring compulsory
jurisdiction on the Court) and (i) that the requirements of that clause were definitively met. As
quoted above, the Court expressy rgected Iran’s argument that there was inevitably a dispute
within the jurisdiction clause once Iran contended that the treaty applied or that its provisons had
certain meanings and the USA contended the opposite. Under the treaty, the answer to issue (i)
required the interpretation of the substantive provisions of the treaty invoked by the clamant to
determine if the dleged facts could amount to a breach of the treaty before the treaty (with its
jurisdiction clause) could apply at al.

This Tribund is faced with the same issue of whether the necessary consensua base for its
jurisdictionis present. However, as appears from the scheme of NAFTA Chapter 11 outlined
above, thejurisdictiond requirements of Chapter 11 are (of course) different from the requirements
of the 1955 Treaty. In order to establish the necessary consent to arbitration, it is sufficient to
show (i) that Chapter 11 gppliesin the first place, i.e. that the requirements of Article 1101 are
met, and (i) that aclaim has been brought by aclaimant investor in accordancewith Articles 1116
or 1117 (and that al pre-conditions and formalities required under Articles 1118-1121 are
satisfied). Where these requirements are met by a claimant, Article 1122 is satisfied; and the
NAFTA Party’s consent to arbitration is established.

Accordingly, there is no necessity at the jurisdictiona stage for a definitive interpretation of the

ubgtantive provisons relied on by a damant: the jurisdiction of the arbitration tribund is
established without the need for such interpretation. Indeed a finad award on the merits where a
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NAFTA tribund determines thet the claimant hasfailed to prove its case within these substantive
provisons cannot signify that the tribunal lacked jurisdiction to make that award. On the other
hand, in order to establish itsjurisdiction, atribuna must be satisfied that Chapter 11 doesindeed
gpply and that aclam has been brought within its procedura provisons. This meansthat it must
interpret, definitively, Article 1101(1) and decide whether, on the facts aleged by the claimant,
Chapter 11 gpplies. Similarly, insofar as the point is in issue, the tribuna must establish that the
requirements of Articles 1116-1121 have been met by a damant, which will smilarly require a
definitive interpretation of those provisons (as we have decided, in Chapter H above, in regard
to Article 1116).

(8) The Admissibility Challenges

We now address the question whether the USA can seek at this jurisdictiona stage a definitive
interpretation of the substantive provisionsof Chapter 11, Section A (namely Articles1102, 1105
and 1110) to show that even on Methanex’ s dleged facts, there could never be a breach of the
provisons, and that Methanex’ s claim is therefore “inadmissible’. As noted above, in the case of
a bilaterd treaty providing for compulsory dispute resolution where there is a digpute as to the
interpretation or gpplication of the tresty, such a chalenge could be jurisdictiond in nature. But,

in our view, that is not the case here.

Artide 21(1) of the UNCITRAL Arhitration Rules does not accord to the Tribuna any power to
rule on objectionsrelating to admissbility. Thereisno express power; and itisnot possbletoinfer
any implied power. The most analogous procedure under the UNCITRAL Arbitration Ruleswould
be a patid award on a preliminary issue tried on assumed facts, pursuant to Article 32 of the
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UNCITRAL Arbitration Rules®®, or possibly a motion to strike (or “strike out”) a pleading for
falure to state a cause of action, taken from nationa court procedures. The first procedure,
however, doesnot relateto jurisdiction; it necessarily assumesthe exact opposite; and itsexistence
confirms that it would be ingppropriate to imply alike procedureinto Article21. Thesameistrue
of the second procedure, even if it were permissible to import that court procedure into a
transnational arbitration. The contrary position would produce a curious result in an arbitral
procedure wherethetribund’ sawards on the meritsare intended to be“find and binding” (Article
32 of the UNCITRAL Arbitration Rules'). As contended by the USA, a decison on
“inadmissbility” under Article 21 would be more easlly reviewable, de novo, before the state
courtsof NAFTA Parties; and in that event the procedure before the tribunal would be duplicated
at least twice over, for no obvioudy good purpose.

124.  Nor issuch apower to be found e sawhere in Chapter 11 NAFTA. Where the procedures set
out in Chapter 11 are met, the NAFTA Party consentsto arbitration; and such consent takes effect
under Article Il of the UN’s 1958 New Y ork Arbitration Convention (Article 1122). Thereis
here no express power to dismiss acdlam on the grounds of “inadmissibility”, as invoked by the
USA; and wherethe UNCITRAL Arbitration Rulesaresilent, it would be still moreingppropriate
to imply any such power from Chapter 11.

125.  This position may be contrasted with the position of a dispute before the International Court of
Justice. Article 79(1) of the ICJRules of Procedure concerning preliminary objections expresdy

provides.

13 Article 32(1) of the UNCITRAL Rules: “In addition to making a final award, the arbitral tribunal shall
be entitled to make interim, interlocutory or partial awards.”

14 Article 32(2): “The award ... shall be final and binding on the parties. The parties undertake to carry
out the award without delay.”
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“Any objection by the respondent to the jurisdiction of the Court or to the

admissibility of the application, or other objection the decision upon which is

requested before any further proceedings on the merits, shall be made in writing
within the time-limit fixed for the delivery of the Counter-Memorial. ...” (emphass

added.)

This terminology has given rise to fine distinctions between jurisdiction and admissibility'®; and a
notorious example is the Barcelona Traction Case'®. It can dso give rise to equdly fine
digtinctions between a preliminary objection to the admissibility of the dam and a defence on the
merits. According to Rosenne (ibid): “As a rough rule-of-thumb, it is probable that when the
facts and arguments in support of the objection are substantially the same as the facts and
arguments on which the merits of the case depend, or when to decide the objection would
require decision on what, in the concr ete case, ar e substantive aspects of the merits, the plea
is not an objection but a defence to the merits.” It may therefore be doubted whether the
USA'’s chdlenges would qudify before the ICJ as objectionsto admissihility faling within Article
79(1) of its Rules of Procedure. As we have dready indicated, however, thereis no equivalent
rule on admissbility in the UNCITRAL Arhbitration Rules.

Conclusion: It is unnecessary to develop these materias further. This Tribund hasno express
or implied power to reject clams based on inadmissibility. Accordingly, we reject the USA’s
admissibility challenges generdly.

915.

15 Rosenne in Law and Practice of the International Court, 1920-1996, Volume |1, Jurisdiction, pp. 883,

16 case Concerni ng the Barcelona Traction, Light and Power Company, Limited (Belgiumv. Spain),

Preliminary Objections, 1964, |CJ Reports, 4.
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We dso rgect as jurisdictiona chalenges the USA’s submissions on Articles 1102, 1105 and
1110 NAFTA; but as appears above, we do not otherwise decide the underlying legal merits of
the USA’ s submissions on the interpretation and application of these provisons.

Only the challenge based on Article 1101 NAFTA now remains as a jurisdictiona challenge, to

which we turn baow.
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CHAPTERJ -
THE USA'SJURISDICTIONAL CHALLENGE I11:
ARTICLE 1101(1) NAFTA

(1) Introduction

127. The Scopeand Coverage of Chapter 11 NAFTA islimited expresdy by Article 1101(1) NAFTA.
It providesthat Chapter 11

“.. applies to measures adopted or maintained by a Party relating to'”: (a)
investors of another Party [or] (b) investments of investors of another Party

in the territory of a Party’.

Thereisno dispute asto the existence of “measures’ fdling within Article 1101(1): i.e. the Cdifornia
Executive Order and the Cdifornia Regulations (US Memoria on Jurisdiction, pages 48-49;
Methanex Rejoinder of 25" May 2001, page 70). Smilarly, thereisno disputethat Methanex falls
within the rubric of “investors of another Party”.

128. Theissuethat dividesthe Disouting Parties is whether these US measures, on the assumed facts,
“relate to” Methanex because, as recited above, neither measure was expresdy directed at

methanol, methanol producers or Methanex. Applying the approach described in the previous

Y The French and Spanish texts, equally authentic, of NAFTA render this phrase respectively as:

“concernant” and “relativasa” (see www.nafta-sec-alena.org and www.sice.oas.org/trade/nafta). Neither is
synonymous with “affect”.
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chapter, itisnecessary first to interpret definitively thisphrase; and second to determineon the basis
of the assumed facts, whether or not any of these measures reate to Methanex and itsinvestments.

(2) The Meaning of the Phrase: “relating to”

It isashort phrase; and it might be thought, as with many issues of linguidtic interpretation, thet the
answer wasamatter of firstimpresson. In order not to lengthen an aready long document, we shdll
agan refrain from dedling here with every submission on theissue made by the Disputing Partiesand
the NAFTA Parties, Canada and Mexico. We have nonetheless considered al those submissions;
and in deciding here that the matter can properly be decided on amorelimited basis, weintend no
discourtesy to any person.

The USA: In summary, the USA contends that, in the context of Article 1101(1), the phrase
“rdaingto” requiresalegdly sgnificant connection between the disouted measure and theinvestor.
It arguesthat measures of generd application, especiadly measuresaimed at the protection of human
hedlth and the environment (such asthose at issue here), are, by their nature, likely to affect avast
range of actors and economic interests. Given their potential effect on enormous numbers of
investors and investments, there must be alegdly significant connection between the measure and
the clamant investor or itsinvestment. It would not be reasonableto infer that the NAFTA Parties
intended to subject themselves to arbitration in the absence of any significant connection between
the particular measure and theinvestor or itsinvestments. Otherwise, untold numbersof loca, Sate
and federa measures that merely have an incidenta impact on an investor or investment might be
trested, quite wrongly, as“relating to” that investor or investment (USA Memorid on Jurisdiction,
pages 48-49.)
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(In response to submissions made by Methanex, the USA adso rdlies on the common consensus of
the NAFTA Parties that the phrase “relating to” in Article 1101(1) is not to be interpreted as
meaning “ affecting”, as argued by Methanex. For reasons given in regard to Article 31(3)(b) of the
Vienna Convention, we do not think it here necessary to develop this argument further).

Methanex: In summary, Methanex contends thet it is sufficient that the measures “affect” the
investor or itsinvestment. It arguesthat the requirement for alegaly significant connection between
the measure and the investment is not supported by an interpretation of Article 1101(1) or other
legd materials. Methanex relies on various dictionary definitions of the phrase, the separate opinion
of Dr Schwartz inthe SD Myer s case (paragraphs 49-59 thereof) and the separate opinion of Judge
Shahabuddeen in the Headquarters Agreement case'®, which refers in turn to the dissenting
opinionof Judge Schwebd in the Yaki metz case (where “reaing to” isinterpreted as meaning “has
reference to” or “is connected with”1°). Methanex also contends that past statements of the USA
and Canada support its interpretation and contradict the USA’s current submissions. It cites the
USA’sinterpretation of the words “relating to” put forward before the WTO gppellate body in
United States Standards for Reformulated and Conventional Gasoline. There, the phrase
“relating to” was interpreted as merely suggesting “any connection or associationexisting between
two things'®. Methanex dso refersto Canada's reformulation of “related to” as*“affecting” inits
Statement of Implementation of NATFA.

I ntent: In any event, Methanex contendsthat the“ reating to” requirement iseadly satisfied where
adiscriminatory intent is aleged againgt the maker of the measure; and it dlegesthat the measures
are primarily amed a diminating methanol and MTBE from the market and a favouring the US

18 Applicability of the Obligation to Arbitrate under Section 21 of the United Nations Headquarters

Agreement of 26 June 1947, 1988 ICJ Rep. 12, Separate Opinion of Judge Shahabuddeen, at 63.

9 Application for Review of Judgment No. 333 of the United Nations Administrative Tribunal, 1987 ICJ

Rep. 18, Dissenting Opinion of Judge Schwebel, at 113-114.

20 Submissions of the US (Appellant) 1996 WL 112677 (WTO), paras. 32-33.
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domestic ethanol industry. Accordingly, if that amendment weredlowed in theform of the Amended
Statement of Claim, Methanex submits that the USA’ s chdlenge must to this extent fail. It submits
that the measurestargeted Methanex in threeways. (i) therewas an intention to restrict importsfrom
suppliers such as Methanex; (ii) there was an intention to benefit directly Methanex’ s competitor,
the US ethanol indudtry; and (iii) the measure had such a sgnificant impact on Methanex thet the
measure should be trested as rdating to Methanex and itsinvestmentsin circumstances where the
harm was foreseeable and direct.

Canada: In summary, Canada expresdy disagrees with Methanex’ s interpretation of the phrase.
Canada submits that this interpretation fails to conform to the rules of the Vienna Convention; and
it agreeswith the USA that the phrase requires asignificant connection between the measure at issue
and theessentia nature of theinvestment (Article 1128 submission of 30 April 2001, a paragraphs
11 and 23). Inits Second Submission?*, Canada places particular reliance on Article 31(3)(b) of
the Vienna Convention and notes its agreement with the USA that interpretations of NAFTA in
respect of which al three NAFTA Parties concur are authoritative. As indicated aready, we do
not think it here necessary to develop this submission in this Award.

Mexico: In summary, Mexico aso disagrees with Methanex’ s interpretation of the phrase; and it

agrees with the position of the USA  (Article 1128 submission of 15" May 2001 at paragraphs 6-

7). Mexico contends that the drafters of NAFTA required a “more direct nexus between the
measure and theinvestor or itsinvestment than mere effect”; and that thisclearly appearsfrom
other provisions of NAFTA where the term “affecting” is used ingtead of “relating to” in order to
indicate abroader scope of obligation. Like Canada, Mexico satesits agreement with the USA on
the authoritative nature of an agreement by the three NAFTA Parties as to the meaning of a
particular provison pursuant to Article 31(3) of the Vienna Convention; and in this case Mexico

21 Canada' s First Submission pursuant to Article 1128 NAFTA related to the issues on amicus curiae (10"

November 2000).
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submits that the consensus of the USA, Canada and Mexico congtitutes a subsequent agreement
on interpretation and reflects their common practice, from which a NAFTA tribund should not

diverge. Again, beyond recording this submission, wethink it unnecessary hereto develop it further.
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(3) The Ordinary Meaning

These riva interpretations can each be advanced in good faith; and under Article 31(1) of the
Vienna Convention, the firgt issue turns on the ordinary meaning of the phrase “relaing to”.
Methanex rdies on definitions of “rdate’ and “rdaed” contained in three English language
dictionaries: American Heritage Dictionary (“related” defined as “ connected, associated”), the
Oxford English Dictionary (“related” defined as* having relation to, or relationship with, something
dsg’), and Funk & Wagnalls New Comprehensive International Dictionary of the English
Language (“related” defined as* standing in relation; connected”). 1n each case, theword “relate”

has an associated definition.

Inthe Tribund’ sview, none of these dictionary definitions decidetheissue. To alimited extent, they
support the USA’s reliance on the requirement of a “connection”. These definitions imply a
connection beyond a mere impact, which is dl that the term “&ffecting” involves on Methanex's
interpretation. Neverthel ess, we do not consder that thisissue can be decided on apurdy semantic

bass; and thereis adifference between aliterd meaning and the ordinary meaning of alegd phrase.

It is ds0 necessary to consider the ordinary meaning of the terminits context and in thelight of the
object and purpose of NAFTA and, in particular, Chapter 11 (as required by Article 31(1) of the
Vienna Convention).

(4) Context, Object and Purpose
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For Methanex, the phrase “relating to” should be interpreted in the context of a treaty chapter
concerned with the protection of investors, and hence, a broad interpretation is appropriate.
Because of itsample application, it is an atractive interpretation; but it is also abrave submisson.
If thethreshold provided by Article 1101(1) weremerely oneof “affecting”, asMethanex contends,
it would be satisfied wherever any economic impact was fdt by an investor or an investment. For
example, in this case, the test could be met by suppliers to Methanex who suffered as a result of
Methanex’ saleged losses, suppliersto those suppliersand so on, towardsinfinity. Assuch, Article
1101(1) would provide no sgnificant threshold to aNAFTA arbitration. A threshold which could
be surmounted by an indeterminate class of investors making aclam aleging lossis no threshold at
dl; and the attractive amplicity of Methanex’s interpretation derives from the fact that it imposes
no practical limit. 1t may be true, to adapt Pascd’ s Satement, that the history of the world would
have been much affected if Cleopatra s nose had been different, but by itself that cannot mean that
wearedl related to the roya nose. The Chaostheory provides no guide to the interpretation of this

important phrase; and a strong dose of practical common-senseis required.

Inalega insrument such asNAFTA, Methanex’ sinterpretation would produce asurprising, if not
an absurd, result. The possible consequences of human conduct are infinite, especidly when
comprising acts of governmenta agencies, but common sense does not require thet line to run
unbroken towards an endless horizon. In atraditiond legd context, somewhere the lineis broken;
and whether asamaiter of logic, socid policy or other valuejudgment, alimit isnecessarily imposed
restricting the consequences for which that conduct is to be held accountable. For example, in the
law of tort, there must be a reasonable connection between the defendant, the complainant, the
defendant’ s conduct and the harm suffered by the complainant; and limitsareimposed by legd rules
on duty, causation and remoteness of damage well-known in thelaws of both the United Statesand
Canada. Likewise, in the law of contract, the contract-breaker is not generdly liable for dl the
consequences of its breach even towards the innocent party, till less to persons not privy to that

contract. It is of course possible, by contract or statute, to enlarge towards infinity the legal
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conseguences of human conduct; but againgt thistraditiona legd background, it would require clear
and explicit language to achieve this result.

The approach here can be no different. Methanex’ s interpretation imposes no practical limitation;
and aninterpretation imposing alimit isrequired to give effect to the object and purpose of Chapter
11. The dternative interpretation advanced by the USA does impaose areasonable limitation: there
must alegaly sgnificant connection between the measure and the investor or the investment. With
such an interpretation, it is perhaps not easy to define the exact dividing line, just asitisnot easy in
twilight to see the divide between night and day. Nonetheless, whilst the exact line may remain
undrawn, it should till be possible to determine on which sde of the divide aparticular daim must

lie

UN New York Convention: This interpretation is supported by the reference to the UN 1958
New York Convention in Article 1222 NAFTA , whereby the consent of the NAFTA Party to
arbitration under Article 1122(1) isto be treated as stisfying the requirement of Article 1 of the
New Y ork Convention. Article[1(1) of the New Y ork Convention limits the recognition of written
agreements to arbitrate differences that may arise “in respect of a defined legal relationship”:

“Each Contracting Sate shall recognize an agreement in writing under which the
parties undertake to submit to arbitration all or any differences which have arisen or
which may arise between themin respect of a defined legal relationship %, whether

contractual or not, concerning a subject matter capable of settlement by arbitration.”

2 The equivalent phrasein the French and Spanish textsare: “ au sujet d un rapport de droit déterminé”

and “respecto a una determinada relacion juridica” .
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It is therefore not sufficient for the purpose of Article 11(1) that there be a limitless agreement to
arbitrate any future disputes that may ever arise between the parties. Moreisrequired for avalid
arbitration agreement: the dispute must arisein respect of “ a defined legal relationship”.

23 Seevan den Berg, The New York Arbitration Convention of 1958 (1% ed), p.149.
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(5) Other NAFTA Awards

As to authority, Methanex relies on two arbitration awards decided under NAFTA Chapter 11:
Pope & Talbot v. Canada (award of 26" January 2000) and S. D. Myersv. Canada (award of
13" November 2000, separate opinion of Dr Schwartz dated 12" November 2000)%. Theseare
not sources of law; and neither can be regarded as authority legaly binding upon this Tribund.
Nonetheless Methanex is entitled to adopt their lega reasoning as part of its case.

Pope & Talbot: In Pope & Talbot, Canada contended that a measure could only relate to an
investment if it was* primarily directed” a that investment and, in particular, that an dlocation quota
was not related to an investor whose trade was nevertheess directly affected by that quota. Asis
clear from paragraphs 33-34 of the award, thetribuna did not reject Canada sargument that it was
inauffident that a measure “affect” an investor. The tribund did rgect the contention that the
measure must be primarily directed a the investment; but this is not what the USA now contends;

and the caseistherefore only of limited assistance to Methanex’ s submissons.

S.D. Myers. Asto the separate opinion of Dr Schwartz, one of three arbitratorsintheS. D. Myers
arbitration, the author was apparently departing from the tribuna’ s collegiate consderation of the
gpecific case. He agreed that the investment had there been the specific target of amessure, such
that the “relating to” requirement was met by the investor; and in his separate opinion this
diginguished arbitrator was volunteering only his genera comments (especidly at paragraphs 48-
49). Without being shared by histwo arbitral colleaguesor forming part of their award’ sreasoning,
this opinion carries no specia status, and whilst the low threshold envisaged by Dr Schwartz
appears to support Methanex's submissions, the Tribuna finds no persuasive support in his
reasoning sufficient to displace the interpretation decided above.

24 For these materials, see the web-sites at footnote 1, supra.
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(6) Prior Statements of the USA and Canada

Asto past contentions of the USA, Methanex relies on an interpretation of “relating to” advanced
before the WTO Appdlate Body in United States Standards for Reformulated and
Conventional Gasoline, to the effect that “relating to” signifies “any connection or association
existing between two things'®.  Inthe Tribund’s view, thisis again of only margind assistance to
Methanex.

The USA’s interpretation was there made in a “norma context”; wheress in the context of the

gpecific provison (Article XX(g) of the Generd Agreement), its position was asfollows:

The phrase “ relating to conservation” , interpreted in its context and in light of the
purpose of the General Agreement, means that the measure being examined has a
connection to conservation that isnot incidental or tangential, but that does not have

to be“ necessary” or “essential” ...” (paragraph 31).

The “norma context” interpretation does not gppear materidly different from the dictionary
definitions, and the interpretation actudly relied on by the USA isevidently specific to the particular
context. This demongtrates the importance attributed by the USA to interpreting a term in its
particular context and in the light of aninstrument’ s object and purpose, an gpproach consistent with
the USA’ s submissions in the present case. In the event, the WTO Appellate Body decided that
Artide XX(g) of the Generd Agreement required that a measure had to be “primarily reated to
conservaion”?, That itsinterpretation in this respect was quite different from the interpretation in

25Submissions of the US (Appellant) 1996 WL 112677 (WTO), paras. 32-33.
26 1996 WL 227476, 11 WTO, at paragraph 12.
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the Pope & Talbot case again confirms the need to interpret a term in accordance with the

particular context, object and purpose.

Canada: Methanex dso rdies on Canada's Statement of Implementation of NATFA, where it
summarised Article 1101 asfollows:

“Article 1101 states that section A covers measures by a Party (i.e., any level of
government in Canada), that affect?’: investors of another Party ...; investments of
investorsof another Party. . .; and. .. for purposes of the provisionson performance

requirements and environmental measures, all investments ...”.

This English text supports Methanex’s interpretation, athough the French text is, at best, neutrd.
Overdl, the status of this succinct, unreasoned commentary by another NAFTA Party carriesthe
argument little further; and it provides no sufficient reason to change the interpretation decided
above.

Conclusion: We decide that the phrase “relating to “ in Article 1101(1) NAFTA sgnifies
something more than the mere effect of a measure on an investor or an investment and that it
requiresa legaly sgnificant connection between them, asthe USA contends. Pursuant to the rules
of interpretation contained in Article 31(1) of the Vienna Convention, we base that decision upon
the ordinary meaning of this phrase within its particular context and in the light of the particular
object and purpose in NAFTA’s Chapter 11. As indicated above, it is nhot necessary for us to

27 |1 the French text of this document, the word “ affect” appears as “agissant” suggesting something

active which produces a direct impact on something else - initsfull context: “Aux termesdel’article 1101, la
section A vise toute mesure prise par une Partie (¢’ est-a-dire, pour le Canada, tout palier gouvernemental) et
agissant sur: lesinvestisseurs d une autre Partie ... lesinvestissements effectués par lesinvestisseurs d' une autre
Partie ... et pour lesfins des dispositions concernant les prescriptions de résultats et |es mesures environmentales,
tous lesinvestissements...”
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address other submissions advanced by the USA in support of its interpretation based on Article
31(3) of the Vienna Convention (supported by Canada and Mexico).
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CHAPTERK -
ARTICLE 1101(1) NAFTA:
APPLICATION TO THE ASSUMED FACTS

(1) Introduction

Pursuant to Article 18 of the UNCITRAL Arhitration Rules, Methanex was required to submit a
gatement of dam including a precise statement of (inter alia) the facts supporting its clam. For
present purposes, the Tribunal has decided to take into account the further facts aleged in
Methanex’ s Amended Statement of Claim, as dso developed in its written and ord submissions.
We have attempted to summarise the relevant factua alegations in Chapter E above; and it is
againg these assumed facts that we now apply our interpretation of Article 1101(1) NAFTA.

Two explanations are necessary. First, subject to an important reservation to which we return
below, we accept that the factua dlegations pleaded by Methanex’s legdl representatives are not

incredible, frivolous or vexatious. Second, we accept that it is open to Methanex to rely on
reasonable inferences; and it may rely generdly on circumstantid materials.

(2) Methanex’s Original Statement of Claim

It mug follow from our interpretation of Article 1101(1) that Methanex’s claim, as origindly
pleaded inits Origind Statement of Claim, does not meet the essentia requirements of dleging facts
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edablishing alegaly sgnificant connection between the US measures, Methanex and itsinvesments.
As there pleaded, the measures do not relate to methanol or Methanex; and accordingly, this
Tribund decides that it would have no jurisdiction to hear that claim, as pleaded in the Origind
Statement of Claim.

(3) Methanex’s Amended Statement of Claim

Asto Methanex’s Amended Statement of Claim, the answer is potentidly different. Asregardsits
dlegaions surrounding the meeting with ADM on 4" August 1998, Methanex contends, as
characterised in its Reply Submission of 271" July 2001 (page 9), “that Gov. Davis intended to
benefit the US ethanol industry and to penalise foreign producers of methanol and MTBE”.
Methanex contends that the “relating to” requirement under Article 1101(1) NAFTA is satisfied
where harmful intent is aleged by the claimant againgt the source of the disputed measure.

On this point, subject to an important qudification, there was gpparently a measure of common
ground between the Disputing Parties. At thejurisdictiona hearing of July 2001, the USA accepted
with regard to Article 1101 that: “If the purpose of the measure is an intent to harm foreign-
owned investors or investments on the basis of nationality, then the measure relates to the
foreign-owned investor or investment” (Transcript, Day 3, p. 531). That qudification relatesto
the credibility of Methanex’ salegations concerning the intent underlying the US measures, to which
weturn below. (At alater stage of these proceedings, it may become necessary to consider more
precisely the scope of this gpparent common ground between the Disputing Parties).

(4) The Assumed Facts and I ntent
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The relevant assumed facts, summarised in Chapter E above, can berecdled briefly: ADM drives
the US ethanol indugtry’ s palitical and lobbying machine, ADM has launched a systemétic attack
onMTBE; ADM has characterised MTBE asa*“foreign” product; ADM had a secret meeting with
Governor Davis during his dection campaign; this meeting concerned ethanol; ADM  made
subgtantid campaign contributions to Governor Davis, and after being eected, Governor Davis
made the Cdifornia Executive Order (leading to the Cdifornia Regulaions) banning MTBE,
notwithstanding that MTBE is a safe product and other rational solutions exist for addressing
Cdifornid sdrinking water problems. From these alleged facts, Methanex dso invitesthe Tribunal

to make a series of inferences:

() That, at the secret meeting, ADM dated that MTBE was a “foreign” product and that
banning MTBE would be a patriotic step to reduce US dependence on fudls,

(i) That in bringing about the US measures Governor Davis acted on what he was told by
ADM;

(i)  That in bringing about the measures Governor Davis acted to favour ADM  and the US
ethanol indugtry; and

(iv)  That Governor Davis aso acted to disadvantage, relative to ADM and the US ethanol
industry, the “foreign” producers of MTBE.

On the sole basis of these assumed facts and inferences, it is doubtful that the essentia requirement
of Article 1101(1) is met. It could be said with force that the intent behind the measureswould be,
a its highest, to harm foreign MTBE producers with no specific intent to harm suppliers of goods
and services to such MTBE producers. If so, the measures would not relate to methanol suppliers

such as Methanex; and accordingly, even with such intent as dleged by Methanex, we would have
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no jurisdiction to decide Methanex’ s amended clam. However, Methanex’s case does not stop
here. It isfurther dleged that Governor Davis had a broader objective: to favour ADM and the US
ethanal industry, to pendise “foreign” MTBE producers and “foreign” methanol producers, such

as Methanex.

The USA responds that this cannot be a credible allegation, for severa reasons. First, on the
assumed facts, there is no reason why ADM should be concerned with disadvantaging methanol
suppliersbecause ADM’scommercid objectiveisaready achieved by the ban on MTBE. Second,
ontheassumed facts, Governor Davisfulfilshisown objectivesby penadisng MTBE producers, and
there is no reason why he should also be concerned with the suppliersto these producers or their
products, such as methanol and Methanex. Third, the USA contends that there are strong grounds
for inferring that Governor Davis could not have intended to pendise “foreign” methanol producers

because there is a substantid US methanol industry equally subject to such intentiond harm.

In addition, the USA contends that there is no sufficient reason for attributing ADM’s matives to
Governor Davis, it cannot be inferred that the meeting had any sgnificant influence on Governor
Daviswhen it is not dleged that ADM representatives said anything beyond ADM’ s usud public
datements; it is Sgnificant that no bribery or corruption is dleged by Methanex; the Cdifornia Bill
sgnificantly pre-dates the meeting; and as provided by the Cdifornia Bill, a study was carried out
by the University of Cdifornia.on the human hedth and environmenta risks and benefits associated
with the use of MTBE; this study was subjected to public scrutiny in February-March 1999 and
only thereafter was the California Executive Order made; and on the face of this Order, Governor
Davis acted on the basis that there was a Sgnificant risk to the environment and public heglth from
usng MTBE in gasoline in Cdifornia, as reported by the University of Cdifornia, public testimony
and regulatory agencies.
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These are powerful points; and if it were possible for us safely to conclude at this stage that there
was nothing more to Methanex’s case, we would be minded to decide that the requirements of
Artide 1101(1) were ill not met with a sufficiently credible alegation of intent. However,
Methanex dso dlegesthat it supplies the mgority of methanol in Cdifornia; that Californiahad no
methanol industry of its own; and that asregards MTBE in Cdifornia, it is essentidly Methanex's
methanol which provides the rdevant “foreign” characteristic which allowed ADM to promote
ethanol to Governor Davis to the disadvantage of MTBE. Whatever the position esewherein the
USA, methanol and Methanex were “foreign” in Cdlifornia; and this, it is suggested, explains why
anti-foreigner action could be taken against methanol in Cdiforniawhich on its face would appear
to hurt US producers of methanol. In short, it is contended, as regards Governor Davis, that his
congtituency was the State of Cdifornia; a*“foreign” product was a product foreign to Cdifornia,
which to him, as influenced by ADM, sgnified methanol produced by Methanex, a “foreign”
product produced by “foreigners’; and hisintent was to harm Methanex.

In these circumstances, we do not consider the case clear enough to determine whether or not
Methanex’ salegationsbased on “intent” are sufficiently credible. Accordingly, itisnot possblefor
usto decide, at this stage, that any measure does or does not relate to Methanex or itsinvestments.
In particular, decrees and regulations may be the product of compromises and the balancing of
competing interests by avariety of palitica actors. Asaresult, it may be difficult to identify asingle
or predominant purpose underlying a particular measure. Where a Sngle governmentd actor is
motivated by an improper purpose, it does not necessarily follow that the motive can be attributed
to the entire government. Much if not al will depend on the evidentid materias adduced in the

particular case.

Accordingly, given the procedura solution on which we have decided below, it would be
inappropriate here to develop any further andysis of Methanex’s factua case. As we have sad
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dready, wedo not wish to pre-judge the evidence on disputed issues or indeed further submissons

on that evidence, and so far we have heard neither.

(5) Article 21(4) of the UNCITRAL Arbitration Rules

Artide 21(4) of the UNCITRAL Arbitration Rules requires the arbitration tribund, in generd, to
rule on ajurisdictiona pleaasaprdiminary question; and indeed thisisthe procedure which has so
far been followed in these arbitration proceedings. If the Tribuna had no jurisdiction, adecisonto
that effect could save the Disputing Parties much time and cost. However, as Article 21(4) aso
provides, the tribuna “may proceed with the arbitration and rule on such a pleain their final
award” 2. The discretion whether to choose the general or the exceptiona procedurelieswiththe
arbitration tribund; and the exercise of that discretion is not confined to economic factors. eg.
where jurisdictiond issues are intertwined with the merits, it may be impossble or impracticd to
decide the former without also hearing argument and evidence on the latter. In these proceedings,

two factors have influenced usin selecting the exceptiond procedure.

Fresh Pleading: Fird, the effect of the Tribund’s decison on Article 1101(1) NAFTA in this
Award will require Methanex to re-plead its case in a fresh Statement of Claim. Its Origina
Statement of Claim failsthe jurisdictiona test under Article 1101; and potentialy only apart of its
Amended Statement of Claim can survive that test. It is inappropriate for Methanex to re-amend
its Amended Statement of Claim. In our view, afresh pleading isrequired both for the Tribuna and
as a matter of procedura fairness to the USA, which is entitled to know precisdly the case
advanced againd it.

28 Article 21(4): “In general, the arbitral tribunal should rule on a plea concerning itsjurisdiction asa

preliminary question. However, the arbitral tribunal may proceed with the arbitration and rule on such apleain
their final award.”
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Methanex’s fresh pleading must take a form different from and more limited than its Amended
Statement of Clam. Severd materid dlegations made by Methanex as it developed its ord and
written submissons do not gppear in the Amended Statement of Claim (nor, of course in the
Origind Statement of Claim); and it will be for Methanex’ s careful consideration whether, to what
extent and in what form these dlegations will be formdly pleaded. The fresh pleading must not
exceed the limits of Methanex’s existing case (pleaded and unpleaded); and we do not intend
Methanex to make any new dam in its fresh pleading. It must comply with our decisonsin this
Award and Articles 18 and 20 of the UNCITRAL Arbitration Rules. As regards the statement of
the facts supporting its claim under Article 18(2)(b), Methanex’s fresh pleading must set out its
specific factud alegations, including al specific inferences to be drawn from those facts.

At this stage of the proceedings, we aso decide that more is required of Methanex than a fresh
pleading. As regards the USA’s dleged liahility, Methanex must file with that pleading copies of
al evidentid documents on which it relies (unless identified as documents previoudy filed with the
Tribundl), together with factual witness statements and expert witness reports of any person
intended by Methanex to providetestimony at an ord hearing on the merits. For thetime being, we
exclude evidentid materids relating to the dleged quantum of the USA’slidbility.

In regard to afactual witness, the factua witness statement must bein writing, signed and dated by
that witness, setting out: (i) the full name and address of the witness, that witness s present and past
relationship with Methanex (if any); and a description of the witness's background, quaifications,
training and relevant experience; (ii) afull and detailed account, cgpable of sanding asthat withess

examination-in-chief (direct examination) at an oral hearing, of dl the facts to which that witness
will testify, expressed in that witness's own words, and identifying the specific source of the
witness s information, whether it be from that witness's own knowledge or derived from another
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person or document; and (iii) that witness' s undertaking to attend and give evidence a an ord

hearing, unless ordered otherwise by the Tribundl.

Inregard to an expert witness, the expert report shall beinwriting, signed and dated by that witness
Setting out: (i) the same matters specified in paragraph 164(i) above; (ii) atatement of thefactson
whichthe expert witness has based hisor her expert opinionsand conclusions, including (if relevant)
adescription of the method, materias and other information used in ariving at those opinions and
conclusions; (jii) astatement of those expert opinions and conclusions; (iv) an acknowledgment by
the expert witness of hisor her independent duty to assist the Tribund, including attendance a an
oral hearing unless otherwise ordered by the Tribuna; and that this duty overrides any obligation to
Methanex as the person engaging or paying that expert witness; and (v) a statement by the expert

witness of the truth of those opinions and conclusions.

At this stage, it is not possible for the Tribund to envisage the terms of Methanex’ s fresh pleading
and the content of these evidential materias. It is aso salf-evident that we cannot now decide,
conclusively, that afuture re-pleading of Methanex’s case will or will not meet the requirements of
Article 1101(1) NAFTA. It would be possible, perhaps, to resumethe jurisdictiona stage of these
proceedings once Methanex has submitted itsfresh pleading; but thiswould add to thetimeand cost
aready taken on jurisdictiond issues, and it is not for that reason an atractive option for the
Tribundl.

Evidence: The second reason is, in our view, conclusive. The necessary anayss reaing to the
credibility of Methanex’ s dlegations remains incomplete without receiving at least some evidence
from the Digputing Parties on the assumed, but disputed, facts and factud inferences. This part of
the USA’sjurisdictiond chdlenge depends criticaly on issues which are intimately linked to the
factua merits of Methanex’s case. In our view, it is not appropriate to decide these issues without

hearing evidence from Methanex and the USA. In short, the Tribuna cannot continue what has
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become an impossible forensic exercise, composing ajigsaw of assumed facts and inferences with
too many missing and incomplete pieces. These difficulties could be resolved with relative ease at
an evidentiad hearing.

We are not, however, yet ready to decide upon the preciseform of that evidentia hearing. We need
firg to see the scope and nature of Methanex’s evidentia case; hence our decision above that
Methanex must file morethan afresh pleading. After we have considered M ethanex’ sfresh pleading
and accompanying evidentia materias, subject to consultation with the Disputing Parties, it is our
present intention to decide thenhow to proceed further. It may be that we can identify one or more
threshold or other determinativeissues on which limited testimony would be adduced at anearly ord
hearing. It is not our present intentionthat the case should then proceed necessarily to afull hearing
of dl factud and expert witnesses. In either event, it will of course be necessary for the USA to
plead aresponseto dl or part of Methanex’ sfresh case (including thefiling of its own documentary
evidence, witness satementsand expert reports); and it could be helpful to make further procedura

orders. All that, however, liesin the future.

(6) Conclusion

Asregardsthe USA’ sjurisdictional challenge under Article 1101(1) NAFTA, the Tribunal decides
that certain dlegations advanced in Methanex’ s Amended Statement of Claim, supplemented by its
written and oral submissions, rdating to the “intent” behind the US measures can potentialy meet
the requirements of that provision. At this stage of the proceedings, however, itisimpossiblefor the
Tribund to make a definitive ruling on jurisdiction without a fresh pleading and accompanying
evidentid materids from Methanex; and accordingly that ruling will be postponed by the Tribuna
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Arbitration Rules.
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CHAPTERL -
LEGAL AND ARBITRATION COSTS

Under Articles 38-40 of the UNCITRAL Arbitration Rules, the arbitration tribund is required to
fix the cogs of arhbitrationinitsaward, including the costs of the arbitration and the reasonable costs
of the successful party for legal representation and ass stance, subject to possible gpportionment to
reflect the relative success and failure on different parts of the case.

We make no order for costs in this Award, nonetheless reserving our power to do so in a later
award, after hearing further submissonsfrom the Disputing Parties. Having regard to the successive
re-pleadings of Methanex’s case and the relative failure and success of the USA’s challenges on
jurisdictionand admissibility, we shdl invite submissions on whether and to what extent areasoneble

gpportionment should be made, whatever the eventual result of this case on the merits.

Page 82 of 94



172.

CHAPTERM -
OPERATIVE PART

For thereasons set out above, the Tribunal makesthe following rulings and decisions:

(1) Admissibility: The Tribunal dismisses the USA’s several challenges based on the

“admissibility” of Methanex’sclaims;

(2) Jurisdiction - Original Statement of Claim: As regards the USA’s jurisdictional
challenge under Article 1101(1) NAFTA, the Tribunal decidesthat Methanex’s Original
Statement of Claim failsto meet therequirementsof that provision; and, astherepleaded,

the Tribunal would have no jurisdiction to hear Methanex’s claims;

(3) Jurisdiction - Amended Statement of Claim: Subject to paragraph 4 below, asregards
the USA’sjurisdictional challengeunder Article1101(1) NAFTA, the Tribunal decidesthat
Methanex’s Amended Statement of Claim, as a whole, likewise fails to meet the
requirements of that provison; and as there pleaded, the Tribunal would have no

jurisdiction to hear Methanex’s Amended Statement of Claim as a whole
(4) As regards part of Methanex's Amended Statement of Claim (as subsequently

supplemented by its written and oral submissions), the Tribunal decides that certain

allegations relatingtothe“intent” underlying the USmeasur escould potentially meet the
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requirements of Article1101(1) NAFTA, thereby allowing part of M ethanex’ scasetofall
within thejurisdiction of the Tribunal.

It isimpossiblefor the Tribunal now to makearuling on jurisdiction in regard to thispart
of Methanex’s case without a fresh pleading from M ethanex accompanied by evidential
materials, to befollowed (subject to consultation with the Disputing Parties) by a pleading
and evidential materialsfrom the USA and an evidential hearing which may be limited to

oneor morethreshold or determinative issuesarising from Methanex’ s fresh pleading.

Accordingly, that jurisdictional ruling will be postponed by the Tribunal until oneor more
further awards pursuant to Articles21(4) and 32(1) of the UNCITRAL Arbitration Rules;

(5) New Pleading: Within a period not morethan ninety daysfrom thedate of thisAward,
Methanex shall submit a fresh pleading, complying with Articles 18 and 20 of the
UNCITRAL Arbitration Rules and confor ming to the decisons contained in this Award;

and that pleading shall beaccompanied by theevidential materialsdescribed in thisAward,;

(6) Amendment: Subject to Paragraphs 4 and 5 above, the Tribunal does not allow

M ethanex’ s application to amend itsclaim in theform of the Amended Statement of Claim;

(7) Other Jurisdictional Challenges. The Tribunal does not accept the USA’s other
jurisdictional challenges,

(8 Documentary Disclosure: The Tribunal makes no ruling for the time being on

Methanex’s Application for Documentary Disclosure, it being allowed to re-submit this

application after serving itsfresh pleading (if relevant); and
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(9) Costs: The Tribunal makes no order for costsin this Award, reserving its power to do

s0in alater award.

Made by the Tribunal on 2002, asat theInternational Centrefor Settlement
of Investment Disputes, the World Bank, Washington DC, USA.

William Rowley Van Vechten Veeder Warren Christopher
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ANNEX TO PARTIAL AWARD

Relevant Provisions of

NAFTA Chapter 11 and the UNCITRAL Arbitration Rules

A -THE ARBITRATION AGREEMENT
Q) Article 1122 NAFTA
Article 1122: Consent to Arbitration

1. Each Party consents to the submission of a claimto arbitration in accordance with the
procedures set out in this Agreement.

2. The consent given by paragraph 1 and the submission by a disputing investor of a claim
to arbitration shall satisfy the requirement of: ... (b) Article 11 of the New York Convention
for an agreement in writing ...

)] UNCITRAL Arbitration Rules
Article 18

1. Unless the statement of claim was contained in the notice of arbitration, within a period
of time to be determined by the arbitral tribunal, the claimant shall communicate his
statement of claimin writing to the respondent and to each of the arbitrators. A copy of the
contract, and of the arbitration agreement if not contained in the contract, shall be annexed
thereto.

2. The statement of claim shall include a precise statement of the following particulars:

(a) The names and addresses of the parties;

(b) A statement of the facts supporting the claim;
(c) The points at issue;

(d) Therelief or remedy sought.
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The claimant may annex to his statement of claim all documents he deems relevant or may
add a reference to the documents or other evidence he will submit.
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Article 20

During the course of the arbitral proceedingseither party may amend or supplement hisclaim
or defence unlessthe arbitral tribunal considers it inappropriate to allow such amendment
having regard to the delay in making it or prejudice to the other party or any other
circumstances. However, a claim may not be amended in such a manner that the amended
claimfalls outside the scope of the arbitration clause or separate arbitration agreement.

Article 21
1. Thearbitral tribunal shall have the power to rule on objectionsthat it has no jurisdiction,

including any objections with respect to the existence or validity of the arbitration clause or
of the separate arbitration agreement.

3. A pleathat the arbitral tribunal does not have jurisdiction shall be raised not later than

in the statement of defence or, with respect to a counter-claim, in the reply to the counter-
claim.

4. In general, the arbitral tribunal should rule on a plea concerning its jurisdiction as a

preliminary question. However, the arbitral tribunal may proceed with the arbitration and
rule on such a plea in their final award.

B - APPLICABLE LAW
(1)  Article 1131 NAFTA

1. ATribunal established under this Section shall decide theissuesin dispute in accordance
with this Agreement and applicable rules of international law.

2. Aninterpretation by the Commission of a provision of this Agreement shall be binding on
a Tribunal established under this Section.

(2)  UNCITRAL Article 33

1. The arbitral tribunal shall apply the law designated by the parties as applicable to the
substance of the dispute. ...
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3. Inall cases, thearbitral tribunal shall decide in accordance with the terms of the contract
and shall take into account the usages of the trade applicable to the transaction.

C - NAFTA ARTICLES: CHAPTER 11, SECTION A - INVESTMENT

Article 1101
Article 1101: Scope and Coverage
1. This Chapter applies to measures adopted or maintained by a Party relating to:

(a) investors of another Party;

(b) investments of investors of another Party in the territory of the Party; and
(c) with respect Articles 1106 and 1114, all investments in the territory of the
Party.

Article 1102
Article 1102: National Treatment

1. Each Party shall accord to investors of another Party treatment no less favorable than
that it accords, in like circumstances, to its own investor s with respect to the establishment,
acquisition, expansion, management, conduct, operation, and sale or other disposition of
investments.

2. Each Party shall accord to investments of investors of another Party treatment no less
favorablethanthat it accords, in like circumstances, to investments of its own investorswith
respect to the establishment, acquisition, expansion, management, conduct, operation, and
sale or other disposition of investments.

3. Thetreatment accorded by a Party under paragraphs 1 and 2 means, with respect to a
state or province, treatment no less favorabl e than the most favorabl e treatment accor ded,

in like circumstances, by that state or provinceto investors, and to investments of investors,
of the Party of which it forms a part.

Article 1105
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Article 1105: Minimum Standard of Treatment
1. Each Party shall accord to investments of investors of another Party treatment in
accordance with international law, including fair and equitabl e treatment and full protection
and security. ...
Article 1110
Article 1110: Expropriation and Compensation
1. No Party may directly or indirectly nationalize or expropriate an investment of an
investor of another Party in itsterritory or take a measure tantamount to nationalization or
expropriation of such an investment (“ expropriation” ), except:

(a) for a public purpose;

(b) on a non-discriminatory basis,;

(c) in accordance with due process of law and Article 1105(1); and
(d) on payment of compensation in accordance with paragraphs 2 through 6.

D- NAFTA ARTICLES: CHAPTER 11, SECTION B - SETTLEMENT OF
DISPUTES

Article 1116

Article 1116: Claim by an Investor of a Party on Its Own Behalf

1. Aninvestor of a Party may submit to arbitration under this Section a claim that another
Party has breached an obligation under:

(a) Section A ...
and that theinvestor hasincurred lossor damage by reason of, or arising out of, that breach.
2. Aninvestor may not make a claim if more than three years have elapsed from the date

on which theinvestor first acquired, or should have first acquired, knowledge of the alleged
breach and knowledge that the investor hasincurred loss or damage.
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Article 1117
Article 1117: Claim by an Investor of a Party on Behalf of an Enterprise

1. Aninvestor of a Party, on behalf of an enterprise of another Party that is a juridical
person that the investor owns or controls directly or indirectly, may submit to arbitration
under this Section a claim that the other Party has breached an obligation under:

(a) Section A...
and that the enterprise has incurred loss or damage by reason of, or arising out of, that
breach.

2. Aninvestor may not make a claim on behalf of an enterprise described in paragraph 1
if more than three years have elapsed from the date on which the investor first acquired, or
should have first acquired, knowledge of the alleged breach and knowledge that the
enterprise hasincurred loss or damage.

Article 1121
Article 1121: Conditions Precedent to Submission of a Claimto Arbitration
1. A disputing investor may submit a claim under Article 1116 to arbitration only if: ...

(b) the investor and, where the claimisfor loss or damage to an interest in an enterprise of
another Party that is a juridical person that the investor owns or controls directly or
indirectly, the enterprise, waive their right toinitiate or continue before any administrative
tribunal or court under the law of any Party, or other dispute settlement procedures, any
proceedings with respect to the measure of the disputing Party that isalleged to be a breach
referred to in Article 1116, except for proceedings for injunctive, declaratory or other
extraordinary relief, not involving the payment of damages, before an administrative
tribunal or court under the law of the disputing Party.

2. Adisputing investor may submit a claimunder Article 1117 to arbitration only if both the
investor and the enterprise: ...

(b) waivetheir right to initiate or continue before any administrative tribunal or court under
the law of any Party, or other dispute settlement procedures, any proceedings with respect
to the measure of the disputing Party that is alleged to be a breach referred to in Article
1117, except for proceedings for injunctive, declaratory or other extraordinary relief, not
involving the payment of damages, before an administrative tribunal or court under the law
of the disputing Party.

Page 92 of 94



3. A consent and waiver required by this Article shall be inwriting, shall be delivered to the
disputing Party and shall be included in the submission of a claimto arbitration ...

Page 93 of 94



Article 1128
Article 1128: Participation by a Party:

On written notice to the disputing parties, a Party may make submissionsto a Tribunal on
a question of interpretation of this Agreement.
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