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Influences on the Canadian FIPA Model 
and the US Model BIT: 

NAFTA Chapter II· and Beyond 

CELINE LEVESQUE 

INTRODUCTION 

I n 2004, Canada and the United States made public their model 
bilateral investment treaties (BITs). It was the first time that Can

ada publicized its template for the negotiation of foreign invest
ment protection and promotion agreements (FIPAs).! For the 
United States, it was a revision to the 1994 model BIT.2 Both models 
cover the standard provisions that are found in BITs, induding 
definitions, scope, national treatment, most-favoured-nation treat
ment, minimum standard of treatment, expropriation, perform
ance requirements, transfer of funds, exceptions, investor-state 
arbitration as well as state-state dispute settlement procedures. 3 They 
also cover some new ground. The models also have in common 
their length and complexity.4 

Celine Levesque is associate professor in the Faculty of Law, Civil Law Section, at the 
University of Ottawa. The author would like to.acluwwl<,;dge the financial Supp9rt of 
the Centre for Trade Policy and Law. Grateful thanks also go to Andrea K. Bjorklund 
and David A. Gantz who provided comments on a draft of this article. 

1 Foreign Affairs and International Trade Canada (DFAIT), "Canada's FIPA Model," 
20 May 2004, <http://www.dfait-maeci.gc.ca/tna-nac/whaCfipa-en.asp# 
structure> [Canadian FIPA Model]. 

Office of the United States Trade Representative (USTR), "U.S. Model Bilateral 
Investment Treaty (BIT)," November 2004, <http://www.ustr.gov/Trade_ 
Sectors/Investment/Model_BIT /Section_Index.htmi> [US Model BITJ. 

3 Generally, see United Nations Conference on Trade and Development 
(UNCTAD), UNCTAD Series on Issues in International Investment Agreements (New 
York: United Nations, 1999); R. Dolzer and M. Stevens, Bilateral Investment Trea
ties (The Hague: Martinus Nijhoff, 1995); G. Sacerdoti, "Bilateral Treaties and 
Multilateral Instruments on Investment Protection" (1998) 269 Rec. des C. 251; 
and J.-P. Laviec, Protection et promotion des investissements (Paris: Presses Universitaires 
de France, 1985). 

4 The Canadian FIPA Model, supra note I, contains five sections, fifty-two articles 
(including seven footnotes) and five annexes, for a total offorty-nine pages. The 

249 



250 Annuaire canadien de Droit international 2006 

Generally speaking, this article is interested in exploring influ
ences on the model BITs. The most direct influence on the Canad
ian and US models is Chapter 11 (Investment) of the North 
American Free Trade Agreement (NAFTA) - not only the text but 
also the experience with cases under the chapter.5 In a number of 
instances, provisions are identical or present only minor change from 
Chapter 11.6 Other provisions include specific answers to the dis
crete problems that have been raised in Chapter 11 cases.7 In addi
tion, there are more important changes, which typically concern 

US Model BIT, supra note 2, contains three sections, thirty-seven articles (includ
ina- eighteen footnotes) and four annexes, for a total of forty pages. The models 
an"alyzed in this article are those as of 2004, unless specified. 

5 North Amelican Free Trade Agreement, 17 December 1992, Can. TS. 1994 No. 
2, 32 I.L.M. 289 (entered into force 1 January 1994) [NAFTAJ. Accordmg to 
DFAlT, "[iJ n 2003, Canada updated its FIPA model to reflect, and mcorporate 
the results of, its growing expelience with the implementation and operation of 
the investment chapter of the NAFTA. The principal objectives of this exercise 
were: to enhance clmity in the substantive obligations; to ma.'Cimize openness 
and transparency in the dispute settlement process; and to discipline and im
prove efficiency in the dispute settlement procedures. Canada also sought to 
enhance transparency in the listing of reservations and exceptlOns from the sub
stantive disciplines of the Agreement." See <http://www.dfait-maeci.gc.ca/tna
nac/fipa-en.asp>. See also M. Kinnear and R. Hansen, "The Influence ofNAFTA 
Chapter 11 in the BITs Landscape·' (2005) 12 J. Int'I. L. & porI' 101 at 115· In 
addition, a number of provisions find their source in other NAFTA chapters, for 
example, Chapter 2 (General Definitions), Chapter 15 (Competition Policy, 
Monopolies, and State Enterprises), Chapter 18 (Publication, Notification, and 
Administrative Laws), and Chapter 21 (Exceptions). 

An abundant literature now exists on NAFTA Chapter 11. For an extensive 
guide, see M.N. Kinnear, A.K. Bjorklund, andJ.F.G. Hannaford, Investment IJis
putes under NAJiTA: An Annoted Guide to NAJiTA Chapter I I (Alpen aan den RiJn: 
Kluwer Law International, 2006). And for a collectlOn of essays, see T Weller, 
ed., NAJiTA Investment Law and Arbitration: Past Issues, Current Practice, Future Pros

pects (Ardsley, NY: Transnational Publishers, 2004) .-.. -

6 For example, Canadian FIPA Model, supra note 1 at Articles 41-45, which mir
ror Articles 1132-36 of NAFTA, supra note 5· 

7 For example, Canadian FIPA Model, supra note 1 at Article 26(5), which pro
vides that failure by a disputing investor to meet the conditions precedent to 
submission of a claim to arbitration nullifies the consent given by the state. Con
tradictory decisions were rendered on this issue in Ethyl Corp. v. Government of 
Canada, Award on Jurisdiction, UNCITRAL (24June 1998) [Eth),l]; and Waste 
klanagement Inc. v. United kIexican Slales, ICSID Case No. ARB(AF)/98/2 (ICSID 
Add. Fac.l (2June 2000) [Wasle klanagement 1]. See also C. Levesque, "Investor
State Arbitration under NAFTA Chapter 11: ·What Lies beneath Jurisdictional 
Challenges" (2002) 17 ICSID Rev.-FILJ 320 . 
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issues that have raised controversies under NAFTA. The focus in 
this article is on these changes. However, even though many of these 
problems have come to light in the context of NAFTA Chapter 11 

cases, the solutions to these problems are found in a number of 
places. Thus, this article will explore the influence on the model 
FIPA and BIT of (1) the NAFTA Free Trade Commission's (FTC) 
interpretation and statements; (2) the World Trade Organization'S 
(vVTO) law and cases; and (3) US domestic law and principles. 

The Canadian and US models were developed at a time of tre
mendous evolution in international investment law. Globally, over 

___ 2.,QQ.Q __ BITs had been signed, and tlJ._t:: numb~of disp~tes under 
BITs had literally exploded in previous years.8 In North America, 
NAFTA Chapter 11 had provided over five years of experience with 
awards and many ongoing cases. Both Canada and the United States 
had been on the receiving end of many claims, most of them made 
by American investors in Canada and by Canadian investors in the 
United States.9 

In Canada, the FIPA model was developed after a hiatus of sev
eral years. In comparison to other G-8 countries, Canada joined 
the trend late (the first FIPA dates back to 1989) and has signed 
few agreements (twenty-two are currently in force).!O Only one award 

A number of websites provide online access to awards of investment arbitra
tion tribunals, including the International Center for Settlement of Investment 
Disputes (ICSID), <http://www.worldbank.org/icsid/cases/cases.htm>; A. 
Newcombe, <http://ita.law.uvic.ca/>;andTJ. Grierson-Weiler· and I. Laird, 
<http://investmentclaims.com/>. For NAFTA Chapter 11 cases, the best sources 
are -the member government websites, which are listed in note 9, as well as T 
Grierson-Weiler, <http://www.naftaclaims.com/>. 

8 See UNCTAD, "International Investment Disputes on the Rise," Occasional 
Note, 29 November 2004, <http://www.unctad.org/sections/dite/iia/docs/ 
webi teii t2 0042_en. pelf>. 

9 See the table of cases prepared by S. Sinclair, "NAFTA Chapter 11 Investor-State 
Disputes," Canadian Centre for Policy Alternatives (CCPA), January 2005, 
<http://www.policyalternatives.ca/documen ts/National_ Office_Pubs/ 2 005/ 
chap ten Ijanuary2oo5.pdf>. The websites of the NAFTA parties contain infor
mation and documents regarding the disputes, including tlle text of the awards. 
See, for Canada, DFAlT, <http://www.dfait-maeci.gc.ca/tna-nac/gov-en.asp>; for 
the United States: U.S. Department of State, <http://www.state.gov/s/l/ 
C3741.htm>; for Mexico, Secretaria de Economfa, <http://www.economia. 
gob.mx/?P=2259&NLang=en>. 

10 See list and text of FIPAs at DFAlT, <http://www.dfait-maeci.gc.ca/tna-nac/ 
fipa_list-en.asp>. For a comparison witll other countlies, see UNCTAD, "Countl)'
Specific Lists of BITs," <http://www.unctad.org/Templates/Page.asp? 
intItemID=2344&lang=1> [UNCTAD, "BITs Database"J. 
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made public thus far has been rendered under a FI~A.ll Th~ pub
lication of the model in 2004 signalled a renewed mte~est m .the 
program. Negotiations were entered il~to, or renewed, wIth Chm~, 
India, and Peru. 12 Canada and Peru sIgned the first FIPA r:e~otl
ated under the model in November of 2006.

13 Other negotIatl~ns 
are underway with Jordan, and exploratory discussions are bemg 
held with Indonesia Vietnam, and Kuwait.

14 

In the United Sta~es, the model was also drafted after a "stock 
taking" period of several years, during which time :10 ~ITs were 
sio-ned and it followed the adoption of the 2002 Bzpartzsan Trade 
P~o1iwtionA uthorityAct( TPA)-.15Thenegotiating objectives concern-

On the Canadian FIPA program, see R.K. Paterson, "Canadian Investment 
Promotion and Protection Treaties" (1991) 29 Can. YB. Int'l L. 373;J. McIlroy, 
"Canada's New Foreign Investment Protection and Promotion Agreement: Two 
Steps Fonvard, One Step Back?" (2004) 5 J. of World Investment and Trade 
621; A. Newcombe, "Canada's New Model Foreign Investment ProteCUon Agree
ment" (2004) 30 C.C.I.L. Bulletin 9, <http://ita.law.uvic.ca/~ocuments/ 
CanadianFIPA.pdf>; C.E. CeM, "Chronique de Droit international economlque 
en 2004: Investissement" (2005) 43 .Can. YB. Int'l ~. 486 at 488-97; and 
C. Levesque,"Chronique de Droit ll1ternatlonal economlque en 1999· 
lnvestissement" (2000) 38 Can. YB. Int'l L. 310 at 325-29. 

II EnCana Corporation v. Republic of Ecuador, LCIA Case UN3481, UNCITRAL (3 
February 2006). In this case, the tribunal determlllec~ that It only had JUnsdIC
tion to rule on the expropriatory nature of the ta.xatlOn me~su;e lll. question. 
The majority of the tribunal rejected the Canadian corporation s claim. Other 
cases under Canadian FIPAs are underway. 

1~ See DFAlT, "Regional and Bilateral Initiatives: Status of Negotiations," <http:! I 
www.dfait-maeci.gc.ca/tna-nac/ fipa-en. asp>. . 

13 See Agreement between Canada and the Republic of Peru for the Promotion 
and Protection of Investments, 14 November 2006, <http.1 ;'vww.dfalt
maeci.gc.cal tna-nacl documentsl Canada-Peru 1 ono:,06-en. pdf> [Canada-P~ru 
FIPA]. This agreement generally follows the Canadian FIPA mO,;leL Howe\er, 
negotiations have led to the inclusion of prO\~slons relatlllg to legal stabilIty 
agreements" and some clarifications, for example, on the temporal scope ~fap
plication of the FIPAand on the meaning of "public purpose" in the expro\)natIon 
provision. Some new language appears on ta.xation matters and submissIOn of a 
claim to arbitration. One notable addition is Annex B.4, which clarifies that 
dispute resolution procedures are excluded from. the application of the most
favoured-nation (MFN) provision of the FIPA. ThiS IS a response to the Ime of 
cases following Emilio Augustin l'vlaffezini v. Kingdom of Spazn, mfra note 137· 

14 See DFAlT, "Canada's International i'vlarket Access Report 200 7," <http:// 
,,~\~-v.in ternational.gc. cal tna-nacl 2007 I pdf/ITC_MarketAccess_EN Gfinal. pdf> 

at 32. 
15 Bipartisan Trade PrO"ln~tion Authority Act, 2002, Pub.L. 107-210 ( lo7th Con~.,. 

2nd Sess.), Division B, Title XXI, Sec. 2101 and ff. [TPA]. The TP/i was formerly 
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ing investment contained in this legislation include the so-called 
"no greater rights" mandate.16 The TPA states: 

Recognizing that United States law on the whole provides a high level of 
protection for investment, consistent with or greater than the level re-
quired by international law, the principal negotiating objectives of the 
United States regarding foreign investment are to reduce or eliminate 
artificial or trade-distorting barriers to foreign investment, while ensuring 

that foreign investors in the United States are not accorded greater substantive rights 

with resjJect to investment protections than United States investors in the United 

States,-and-to-secure-Jor-investors-.important.rights-comparable..tO-those~~. __ ~ 
that would be available under United States legal principles and practice."17 

This mandate has influenced some of the key provisions of the 
model BIT. The United States has signed forty-six BITs since 1982, 
including one based on the 2004 model with Uruguay. IS It has also 

known as "fast-track." See D.A. Gantz, "The Evolution of FTA Investment Provi
sions: From NAFTA to tl1e United States-Chile Free Trade Agreement" (2004) 
19 Am. U. lnt'! L. Rev. 679 at 704-8. See also G. Gagne and].-F. Morin, "The 
Evolving American Policy on Investment Protection: Evidence from Recent FTAs 
and the 2004 Model BIT" (2006) 9J. Int'l Econ. L. 357; and Mark Kantor, "The 
New Draft Model U.S. BIT: Notewortl1Y Developments" (2004) 21 J. Int'l Arb. 
383 at 384. 

16 Ironically, this mandate is reminiscent of the Calvo doctrine to which the United 
States was fervently opposed in the late nineteenth and early twentieth centur
ies. This doctrine stands, among otl1ers, for the principle that "aliens are .not 
entitled to rights and priviledges not accorded to nationals, and that therefore 
they may seek redress for grievances only before the local autl10rities." See D.R. 
Shea, The Calvo Clause: A Problem of Inter-American and International Law and Diplo
macy (Minneapolis: University of Minnesota Press, 1955) at 19. SeeJ.E. Alvarez, 
who refers to the "Calvo-like" concerns expressed by the US Congress in J.E. 
Alvarez, "The Emerging Foreign Direct Investment Regime" (2005) 99 Am. Soc'y 
Int'l. L. Proc. 94 at 96; and Kinnear. and Hansen, who refer to the fact tl1at "the 
political climate was shifting towards a U.S.-style Calvo doctrine," in Kinnear 
and Hansen, sUjJra note 5 at 108. 

17 TPA, sU/1ra note 15 [emphasis added]. 

18 See Treaty between the United States of America and tl1e Oriental Republic of 
Uruguay Concerning tl1e Encouragement and Reciprocal Protection of Invest
ment, 4 November 2005, <http://www.ustr.gov/assets/Trade_Agreements/BIT/ 
Uruguaylassecupload_file748_9005.pdf> [US-Uruguay BIT]. A wide literature 
exists on the US BITs program. KJ. Vandevelde and ].VV. Salacuse, to name a 
few, have written extensively on US BITs, including KJ. Vandevelde, United States 
Investment Treaties; Policy and Pmctice (Deventer: Kluwer Law International, 
1992); J.W. Salacuse and N.P. Sullivan, "Do BITs Really Work? An Evaluation 



254 Annuaire canadien de Droit international 2006 

signed several free trade agreements (FTAs) containing investment 

chapters. 19 
. . 

Within this context and drawing from the expenence WIth NAFTA 
Chapter 1 1 cases, this article identifies, for each of the three sources 
of influence one substantive and one procedural example that 
particularly demonstrates these influences. In some cases, an influ
ence has affected the US model but not the Canadian model, and 
vice versa. Areas of convergence as well as divergence are hi!5h-
lighted. The article raises a number of questions of interpretatIOn 
and systemic issues that relate to these devel?pments. 

The-firscpartofthisarticle-analyzesthe -Impact· on the. model 
treaties of the NAFTA FTC's interpretation and statements. It con
siders, first, the influence on the minimum standard of treatment 
obligation and, second, on confidentiality and transparency. The 
second part explores the impact of WTO law and c~ses on the 
models beO"inninO" first with the influence on the natIOnal treat
ment a~d ~eneraf exceptions provisions an.d. t~en following this 
discussion with a consideration of the possIbIlIty of an appellate 
mechanism. The third part of the article studies the impact of US 
domestic law and principles on the US model BIT and even o.n. the 
Canadian FIPA model. It considers the influence on the provlSlons 
relating to indirect expropriation and then covers objections to 

jurisdiction and admissibility. 

INFLUENCE OF THE NAFTA FTC's INTERPRETATION 

AND STATEMENTS 

Under NAFTAChapter 11, "[a]n interpretation by the [~re: Trade] 
Commission of a provision of this agreement shall be bmdmg on a 
Tribunal established under this Section."2o The instances in which 
the FTC has made use of this authority have had a marked influ
ence on the model treaties, most notably on the definition of the 
minimum standard of treatment and on ··theconfidentiality and 
transparency of the arbitral proceedings. 

Df Bilateral Investment Treaties and Their Grand Bargain" (20.0.5) 46 (1) Harvard 

Int'! L. J. 67· 
19 See United States Trade Representative (USTR), <http://lvww.ustr.gDv/ 

Trade_Agreements/SectiDn_Tndex.html>. 
20 NAFTA, sujJra nDte 5 at Article 1131 (2). The Free Trade CDmmission (FTC) is 

cDmpDsed Df cabinet-level representatives Df the NAFTA parties (Art1cle 20.0. 1). 
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MINIMUM STANDARD OF TREATMENT 

In the context of NAFTA Chapter 11, the minimum standard of 
treatment provision has been a treasure trove of arguments for in
vestors. All of the cases that have led to a final award thus far have 
included a claim of violation ofthis provision. 21 Article 1105 (Mini
mum Standard of Treatment) states: "1. Each Party shall accord to 
investments of investors of another Party treatment in accordance 
with international law, including fair and equitable treatment and 
full protection and security." Issues of content and threshold of 
application came to the fore early, and, at times, the debates have 
takerrunexpected-tt.lrns.-Forexamph;,did-tlTe-reference~tc)'intet=

national law" in Article 1105 encompass all sources of inter national 
law as provided for in Article 38 of the Statute of the International 
Court of Justice (ICJ)? Was the word "including" used in an addi
tive sense? Would a violation of another provision of Chapter 11 
also constitute a violation of Article 1105?22 

Apparently dissatisfied with the findings of the tribunals, the 
NAFTA parties issued an interpretation of the minimum standard 
of treatment provision inJuly 2001.23 It states: 

Minimum Standard of Treatment in Accordance with International Law 
1. Article 1105( 1) prescribes the customary international law minimum 

standard of treatment of aliens as the minimum standard of treatment 
to be afforded to investments of investors of another Party. 

21 See the table Df cases prepared by S. Sinclair, "NAFTA Chapter 11 Investor-State 
Disputes" CCPA, March 20.0.7, <http://pDlicyalternatives.ca/dDcuments/ 
NatiDnal_Office_Pubs/ 20.0.7 /NAFTA_Dispute_ Table_March2DD7. pdf>. FDr pDS
sible reaSDns as to the pDpularity with investDrs Df such claims in the cDntext Df 

BITs, see R. DDlzer, "Fair and Equitable Treatment: A Key Standard in Invest
ment Treaties" (20.0.5) 39 Int'l L. 87 at 87-88. 

22 See, fDr example, Pope & Talbot Inc v. The Government of Canada, Award Dn the 
Merits DfPhase 2, UNCITRAL (lOApriI2DDl), at paras. 105-11 [Pope and Tl.llbot, 
Phase 2]; and S.D.Nlyers Inc. v. Government of Canada, Partial Award, UNCITRAL 
(13 NDvember 2000), at paras 264-68 [S.D. l'vIyers, Partial Award]. See also Nletal
clad Corporation v. United Nlexican States, ICSID Case No.. ARB(AF)/97/1 (ICSID 
Add. Fac.) (3D August 2000) [lltletalclad]. FDr a description Dfthe tribunals' hold
ings, see Kinnear, BjDrklund and HannafDrd, supra nDte 5 at 1105: 18-28. 

23 NAFTA FTC, "NDtes Df Interpretation Df Certain Chapter 11 Provisions," 31 July 
2001, <http://www.dfait-maeci.gc.ca/tna-nac/NAFTA-Interpr-en.asp> [FTC 
InterpretatiDn]. See S.D. Franck, "The Legitimacy Crisis in Investment Treaty Ar
bitratiDn: Privatizing Public International Law thrDugh Inconsistent Decisions" 
(20.05) 73 FDrdham L. Rev. 1521 at 1574-82; and Gantz, supmnDte 15 aq09-16. 
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2. The concepts of "fair and equitable treatment" and "full protection 
and security" do not require treatment in addition to or .beyond that 
which is required by the customary international law mm1mum stand-

ard of treatment of aliens. 
3. A determination that there has been a breach of another provision of 

the NAFTA, or of a separate international agreement, does not estab

lish that there has been a breach of Article 1 10 5 (l). 

Followina- this interpretation, tribunals still had to determine on 
ac:;aseJJy~_c;se basis the content and threshold of application of the 
"customary·internatronanawminimum.stan~lardof tr~atmel~t of 
aliens." In this context, they generally recogmzed the hlgh thresh
old that is applicable while affirming the evolutionary ~ature of 
the standard.24 A level of uncertainty, therefore, unavOldably re
mains.25 In 2 004, a tribunal attempted a synthesis, but the sug~es.t~d 
standard is sufficiently general to permit a great deal of flexlblhty 

in its application.26 

24 Much of the debate centred on the Neer standard, established by the Mexico
United States mixed Claims Commission in the 1920S, which set a hl~h thresh
old for protection. The decision concerned the physical sec:u-ity of aliens - 111 

this case, Mr. Neer a US citizen who had been killed 111 Mex.lco. See L.F.H. Neer 
and Pauline Neer (USA) v. United iVlexican States, General Clatms CommIsSIOn, 4 
R.1.A.A. 60 (1926) (15 October 1926). On the evolutionaynature ofthestan~l
ard and rejection of the Neer standard as a benchmark, see ADF Group Inc. v. 
United States of America, ICSID Case No. ARB(AF)/OO/l (ICSID Add. Fac.) (9 
January 2003), at paras. 179-181 [ADF]; and iVlondev International Ltd. v. Umteel. 
States of America, ICSID Case No. ARB(AF)/99/ 2 (ICSID Add. Fac.) (11 October 
2002) at paras. 114-16 [iVlondevl. For a more recentaward, see als~ Internatzonal 
Thunderbi-rd Gaming Corpomtion v. The Umted lVIex!can States: ArbItral Award, 
UNCITRAL (26 January 2006), at paras. 192-201 [Thttnderbzn[j. 

25 See Kinnear, Bjorklund and Hannaford, sujJra note 5 at 1105:28-43. 

26 See Waste iVlanagement, Inc. v. United iVlexican States; ICSID Case No;. ARB (AF)/ 
00/3, (ICSID Add. Fac.) (30 April 2004) [Waste lvlanage17lent II]: The se~rcl~ 
here is for the Article 1 105 standard of review, and It IS not necessary to conSIder 
the specific results reached in the cases discussed above. But as thIS survey shows, 
despite certain differences of emphasis, a general standard for Arucle 1

10
5 IS 

emerging. Taken together, the S.D. Nlyers, iVlondev, ADF, and Loewen cases suggest 
the minimum standard of treaunent of fair and equitable treatment IS mfnnged 
by conduct attributable to the State and harmful to the claimant if the conduct 
is arbitrary, grossly unfair, unjust or idiosyncratic,. is discrimmatory and exposes 
the claimant to sectional or racial preJuchce, or ll1volves a lack of due process 
leadinO" to an outcome which offends judicial propriety - as mIght be the case 
;.\~th a "manifest failure of natural justice in judicial proceedll1gs or a complete 
lack of transparency and can dour in an administrative process. In applymg thIS 
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Both Canada and the United States have incorporated the sub
stance of the FTC interpretation in their model treaties. 27 The 
United States, however, has gone further by providina- more QUid-

'h b b ance Wlt respect to the content and interpretation of the stand-
ard. More generally, changes in the wording of the standard over 
time, as compared to previous FIPAs and BITs, have raised a number 
o.f ~nterpretation issues. Article 5 of the US model BIT, after pro
Vldmg for the essence of the standard in line with the FTC inter
pretation, states "for greater certainty" that the obligation to provide: 

(a>-~fairand_e_quitabJe_trJ:!_atmeJ),1"jlLdJJd~s.J:I1LQbligaJim:Lnoi19-.denyjJJs-=:. 

tice in criminal, or administrative adjudicatory proceedings in accordance 
with the principle of due pmcess embodied in the principal legal systems of the 
world; and (b) "full protection and security" requires each Party to provide 
the level of police protection required under customary international law" 
[emphasis added]. 

Annex A entitled "Customary International Law" further provides 
that 

[t]he Parties confirm their shared understanding that "customary inter
national law" generally and as specifically referenced in Article 5 [Mini
mum Standard of Treatment] and Annex B [Expropriation] results from 
a general and consistent practice of States that they follow from a sense of 
legal obligation. With regard to Article 5 ... the customary international 
law minimum standard of treatment of aliens refers to all customary inter
national law principles that protect the economic riO"hts and interests of 
aliens" [emphasis added]. b 

. First: it should be noted that the reference to due process is in 
lme Wlth the TPfl. mandate: "[S]eeking to establish standards for 
fair and equitable treatment consistent with United States lea-al 
principles and practice, including the principle of due process!'28 
However, a will to maintain the international law frame of reference 
is also noticeable. If the clarifying language of Article 5 appears to 

standard, it is relevant that the treatment is in breach of representations made 
by the host State which were reasonably relied on by the claimant" (at para. 98). 

27 Cana~ian FIPA Model, sujJm note 1 at Article 5; and US model BIT, stl:jJmnote 2 
at Arucle 5. 

28 TPA, sllpranote 15 at section 2102 (b)(3)(£.). 
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favour procedural due process guarantees, the same cannot be said 
of the last sentence of the annex, which reduces the "certainty." 
Second, the introduction in the annex of a (first-year text book) 
definition of customary international law probably aims to rid the 
awards of idiosyncratic decisions and demand more rigour from 
the tribunals.29 In the end, this ambivalent provision, with its clarify
ing language and interpretative annex, reflects the process by which 
it was attained - inter-departmental negotiations, fed by consulta
tions with environmental and labour groups as well as companies.

3o 

Contrary to what has happened with respect to the expropriation 
provision;which is· discussed later in this article,-Canada did not 
follow the clarification path of the United States. Since both mod
els provide at their core for the application of the "customary inter
national law minimum standard of treatment of aliens" (consistent 
with the FTC interpretation), it will be interesting to see whether 
parallels are drawn between the two. 

Also of interest is the impact of changes in the wording over time 
between different FIPAs (or BITs). Most FIPAs signed by Canada 
include a provision for the protection of investments, which stipu
lates that "[eJach Contracting Party shall accord investments or 
returns of investors of the other Contracting Party (a) fair and eq
uitable treatment in accordance with the principles of international 
law, and (b) full protection and security."31 Others present a close 

29 On possible readings of the provision and annex, see Gantz, supra note 15 at 

726- 2 7-
30 See RejJort of the Subcommittee on Investment Regarding the Draft lvlodel Bilateral Invest

ment Treaty, presented to the Advisory Committee on International Economic 
Policy, US Department of State (30 January 2004). See also letter from AFL
CIO, Center for International Environmental Law, Earth Justice, Friends of the 
Earth-U.S., National Wildlife Federation, Oxfam Ametica, Sierra Club to US 
Department of State and USTR officials, 16 January .2004, Center for Interna
tional Environmental Law, <http://www.ciel.org/Publications/BIT_Comments_ 
J aI1l604.pdf>. For a reference to the highly political inter-departmental nego
tiations, see H. Mann, "The Final Decision in iVlethanex v. United States: Some 
New Wine in Some New Bottles," International Institute for Sustainable Develop
ment (IISD) , 2005, <http://www.iisd.org/publications/pub.aspx?id=7 19> at 
9-10. On the questionable utility of the new language, see N. Rubins, "The 
Arbitral Innovations of Recent U.S. Free Trade Agreements: Two Steps Forward, 
One Step Back" (2003) I.B.LJ. 865 at 878- 80. 

31 For example, Agreement between the Government of Canada and the Govern
ment of the Republic of Armenia for the Promotion and Protection of Invest
ments, 8 May 1997, Can. TS. 1999 No. 22 at Article II(2) (entered into force 29 
March 1999). FIPAs are available online, see note 10 in t.his article. 
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variation of this provision, where both "fair and equitable treatment" 
and "full protection and security" are subjected to the principles of 
international law. 32 In another twist, one FIPA refers both to inter
national and national legislation, providing for the precedence of 
the former in case of conflict.33 In yet another version, the protec
tion standard appears without any reference to internationallaw.34 

It is common for parties to a dispute to compare and contrast 
treaty language in their arguments. In the last example, a very strong 
case could be made by an investor that the standard adopted is an 
autonomous treaty standard, devoid of the high threshold set by 
cusJ:Qmar:J'_law,_IL.colJld __ be.argu_ed_thauhe_absence_oLany_.refer~. 
ence to international law was purposeful in order to avoid the diffi
culties associated with the definition of the minimum standard of 
treatment.35 Even for the other formulations, investors could ar
gue that "international law" must mean something different than 

32 For example, Treaty between tl1e Government of Canada and fue Government 
of tl1e Republic of Panama for tl1e Promotion and Protection ofInvestments, 12 
September 1996, Can. TS. 1998 No. 35 at Article II(2) (entered into force 13 
Febmary 1998) [Canada-Panama FIPA]; and Agreement between the Govern
ment of Canada and the Government of the Republic of Venezuela for the Pro
motion and Protection of Investments, 1 July 1996, Can. TS. 1998 No. 20 at 
Article U(2) (entered into force 28January 1998). 

33 Agreement between the Government of Canada and fue Government of fue 
Republic of Romania for the Promotion and Reciprocal Protection of Invest
ments, 17 April 1996, Can. TS. 1997 No. 47 at Article U(2) (entered into force 
II February 1997). 

34 Agreement between the Government of Canada and the Government of the· 
Republic of Hungary for the Promotion and Reciprocal Protection of Invest
ments, 3 October 1991, Can. TS. 1993 No. 14 at AJ."ticie III(I) (entered into 
force 21 November 1993): "Investments or returns of investors of either Con
tI'acting Party shall at all times be accorded fair and equitable treatment and 
shall enjoy full protection and security in fue territory of the otl1er Contracting 
Party." These few examples reflect the many variations in the wording of stand
ards found in BITs. See Dolzer and Stevens, supra note 3 at 58 and ff.; and Doizer, 
supra note 21 at 90. See also OECD, "Fair and Equitable Treatment Standard in 
International Investment Law," Working Papers on International Law, 2004, Doc. 
2004/3. 

35 A case in point is Saluka Investments BV (The Netherlands) v. The Czech Republic, 
Partial Award, UNCITRAL (17 March 2006) [Saluila]' where tl1e ttibunal had 
to determine the meaning of a provision that did not refer to intemationallaw. 
It stated: "vVhichever the difference between the customary and the treaty stand
ards may be, this Tribunal has to limit itself to the interpretation of the 'fair and 
eql~itable ~reatment' standard as embodied in Article 3.1 of the Treaty. That 
Arttcle omits any express reference to the customary minimum standard. The 
interpretation of Article 3.1 does not therefore share the difficulties tl1at may 
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"the customary international law minimum standard of treatment 
of aliens," otherwise the parties could have stated so, as Canada did 
in the FIPA model.36 In return, Canada would likely argue that the 
new language only came as a response to the misinterpretation of 
tribunals - that the intention was the same all along.37 

arise under treaties (such as the NAITA) which expressly tie the 'fair and equi
table treatment' standard to the customary minimum standard. Avoidance of 
these difficulties may even be regarded as the very purpose of the lack of a refer
ence to an international standard in the Treaty. This clearly points to the au
!Qll()lno,-,s~ char<lct"cofa_~fair and.eq uitable.treatmen t'--standard such as the~one~ 
laid down in Article 3.1 of the Treaty" (at para. 294) [notes omitted]. 

36 Similar reasoning can be found in Azurix Cor!J. v. The Argentine Republic, ICSID 
Case No. ARB/Ol/12 (14july 2006) [Azurix], where the tribunal interpreted 
yet another formulation of the standard from the US-Argentina BIT: "Invest
ment shall at all times be accorded fair and equitable treatment ... and shall in 
no case be accorded treatment less than required by international law." It held 
that" [t] he interpretation of the FTC or the examples of FTAs adduced by the 
Respondent may be evidence of a significant practice by one of the parties to the 
BIT, but the Tribunal has difficulty in reading it in the text of the BIT which 
governs these proceedings. The fact that the FTC interpreted Article 110S in 
reaction to a tribunal's different understanding of this article and that, in recent 
agreements, the correlative clause has been drafted to reflect the FTC's intel~ 
pretation show that the meaning of that article and similar clauses in other agree
ments could reasonably be understood to have a different meaning" (at para. 
363). See also C. Schreuer, "Fair and Equitable Treatment in Arbitral Practice" 
(200S) 6]. of 'World Investment and Trade 357 at 360. See also Gantz, supra 
note 15 at 766, who raises similar issues in regard to the interpretation ofNAITA 
Chapter 11. 

37 In the context of NAITA, this issue came up when investors argued the applica
tIOn of the MFN treatment (Article 1103) to benefit from allegedly more favour
able provisions found in BITs signed by the United States and FIPAs signed by 
Canada, respecttvely. In Untied Postal Service of America Inc. v. Government of Can~ 
ada, Government of Canada, Counter-Memorial (Melits Phase) (22june 2005), 
at para. 1009 and ff [UPS-Counler-j\!1emoria[j, Canada argued: "There is no differ
ence in the standards of treatment afforded under NAFTAArticie 1105 and the 
16 FIPAs [signed after NAITA]-both accord the customary international mini
mum standard of treatment" (at para. 1009). See also US arguments in ADF, 
supra note 24: 'The Respondent rejects the Investor's reading of the 'fair and 
equitable' language in the U.S.-Albania and U.S.-Estonia treaties. Although there 
aretextual differences between NAITAArticie 110S(1) on the one hand, and 
Arttcle II(3) (a) and (b) of the U.S.-Albania and the U.S.-Estonia treaties on the 
other hand, the Respondent argues vigorously that the two treaties have much 
the same effect as Article 1105 (1) of NAFTA as construed in the FTC interpre
tation of 31 july 2001" (at para. 19S; see also para. 107). See also discussion in 
Pope and Talbot, Phase 2, s1tjJra note 22 at para. 117. See Kinnear, Bjorklund, and 
Hannaford, sU!Jra note 5 at 1103:9-12. Annex III of the Canadian FIPA Model. 
supra note 1, on exceptions from MFN treatment, provides that "Article 4 

Canadian }7PA Model and the US Model BIT 261 

At the end of the day, some of the difficulties described in the 
interpretation of the minimum standard of treatment provisions 
in different treaties may turn out to be more apparent than real. 
Three arbitral "trends" point in this direction. First, a number of 
tribunals are putting aside the legal nuances presented to them 
and deciding that, in the end, in considering the particular facts at 
issue, the result would be the same whether autonomous or custom
ary standards were to be applied.s8 Second, a number of tribunals 
are giving credence to the argument that the texts of the thou
sands of BITs in existence worldwide constitute customary interna
tionallaw. As such, some sort of unified, modern definition of the 
fair-~~d'equitablest;ndardcan be deduced from the practi~ce-of 
states.39 Third, a number of tribunals are hanging their legal hat, 
so to speak, on the concept of "legitimate expectations"4o and thus 

shall not apply to treatment accorded under all bilateral or multilateral interna
tional agreements in force or signed prior to the date of entry into [force] of 
this Agreement." 

38 The award in Pope and Talbot could be seen as a precursor of this approach (see 
Pope and Talbot Inc. v. Canada, Award in Respect of Damages, UNCITRAL (31 
May 2002), at para. 6S [Pope and Talbot, Damages]. See Azurix, supra note 36 at 
para. 364 and ff. Along these lines, see C1\I1S Gas Transmission Convpan)1 v. The 
Argentine Republic, ICSID Case NO.ARB/Ol/8 (12 May 200S) at para. 284 [Clv1S]. 
On the different standards, see also Occidental Exploration and Production Com
pany v. The Republic of Ecuador, LClA Case No. UN3467, UNCITRAL (1 july 2004), 
at para. 189-92 [Occidenta[j; and Salulla, supra note 3S at para. 291 and ff. 

39 Again, the award in Pope and Talbot could be seen as a precursor, as its reasoning 
plivileges the formulation of BITs generally over the text of NAITA Chapter 11 
(see Pope and Talbot, Phase 2, supra note 22 at para 110-18 and Pope and Talbot, 
Damages, supra note 38 at paras. S8-62). The tribunal in Mondev, supra note 24, 
also highlights that the more than 2,000 BITs in existence "almost uniformly 
provide for fair and equitable treatment offoreign investments." And concludes 
that" [i] n the Tribunal's view, such a body of concordant practice will necessarily 
have influenced the content of rules governing the treatment of foreign invest
men t in current in ternational law" (at para. 117). See also CME Czech Republic 
B. V (The Netherlands) v. The Czech Republic, Final Award, UNCITRAL (14 March 
2003), at paras 497-98, in the context of a discussion of compensation in cases 
of expropriation. See also A.F. Lowenfeld, "Investment Agreements and Inter
national Law" (2003) 42 Colum.]. Transnat'l L. 123 at 128-30; S. M. Schwebel, 
"The Influence of Bilateral Investment Treaties on Customary International Law" 
(2004) 98 Am. Soc'y Int'l. L. Proc. 27 at 27-30; and Salacuse and Sullivan, supra 
note 18 at 112-15. This issue is obviously very controversial, see, for example, 
t.'1e US rejoinder in Glmnis Gold Ltd v. Un'ited States of America, (15 March 2007) at 
142 and ff. [Glamis], which provides a strong rebuttal. 

40 Ironically, support for this approach is often linked to the award in j\!Ietalclad, su
pm note 22, which raised controversy over its use of "transparency" as a standard. 
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cult), that Canada will likely have to face for years to come. Devel
opments in this fast moving area of the law are primarily led by ad
hoc tribunals. As such, options for "redirection" are minimal. The 
adoption of different treaty language might only compound the 
difficulties that are highlighted in regard to changes in wording 
over time. The use of interpretation statements, while provided for 
in the model, has also shown its limitations. 42 

CONFIDENTIALITY AND TRANSPARENCY 

In the confines of international commercial arbitration, confi
dentiality-andsecrecywereLr'aditionally-netdro-be-benefil:s.-In the 
context of NAFTA Chapter 11, however, these characteristics of 
arbitration soon became a liability. Secretive tribunals were accused 
of deciding public interest questions behind closed doors. 43 The 

(see FIPA Model, Article 19, foomote 7; and US Model BIT, Article 24). It re
mains to be seen how the transparency provisions would be interpreted in rela
tion to the minimum standard of treatlUent. 

42 Both the Canadian FIPA model, supra note 1 at Article 40, and the US model 
BIT, supm note 2 at Article 30 (3), include similar mechanisms. The FIPA model 
(as well as model BIT) goes one step further than Article 1131 (2) of NAFTA, 
however, adding to the binding character that "any award under this Section 
shall be consistent with such interpretation." This language appears to be a re
sponse to the debates in Pope and Talbot case. For one ming, the FTC interpreta
tion was issued after the findings on me merits but before the damages were 
awarded in the case. More importantly, the FTC interpretation on its face disa
vowed the tribunal's interpretation of Article 1105. It is in this context that the. 
tribunal had to weigh the impact of the interpretation on its decision. In par
ticula!~ the tl'ibunal questioned whether what me FTC had done was more akin 
to an amendment of the provision than an interpretation. In the end, the tribu
nal stated that it did not need to answer this question, but, if it had to, it would 
have lUled the july "interpretation" an amendment (see Pope and Talbot, Dam
ages, supra note 38 at para. 47). Later awards distanced themselves from this line 
of thought by holding the interpretation valid. See, in particular, ADF, supra 
note 24 at para. 177. See also discussion in jl,lIondev, supra note 24 at para. 100-
25; and Nlethanex Corporation v. United States of America, Final Award of the Tribu
nal on jurisdiction and Merits, UNCITRAL (3 August 2005), at part II, chapter 
B, paras. 11-21 and at part IV, chapter C, paras. 10-27 [1I,1Iethanex, Final]. See 
Gantz, supra note 15 at 699-700,716-24,727, and 754; Franck, supra note 23 
at 1604-6; and C.N. Brower, C.B. Brower, and].I<.. Sharpe, "The Coming Crisis 
in tlle Global Adjudication System" (2003) 9(4) Arb. Int'1415 at 432-35. 

43 For example, H. Mann and I<.. von Moltke, "NAFTA's Chapter 11 and the Environ
ment: Addressing the Impacts of me Investor-State Process on tl1e Environment," 
U.S.D., 1999, <http://www.iisd.org/publications/pub.aspx?id=409>at 17-18 and 
50-59; A. DePalma, "NAFTA's Powerful Little Secret; Obscure Tribunals Settle 
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FTC played a key role in buttressing the transparency and open
ness of Chapter 11 and was helped along the way by some of the 
tribunals' decisions. 

The first move by the commission came inJuly 2001 when it con-
firmed that" [n] o thin 0" in the NA...qA imposes a general duty of 

o b' confidentiality on the disputing parties to a Chapter Eleven a~ 1-
tration, and, subject to the application of Article 1137 (4), nothmg 
in the NAFTA precludes the Parties from providing public ac:ess 
to documents submitted to, or issued by, a Chapter Eleven tnbu
nal."44 The second move came in October 2003 when the FTC rec
ognized- the-discretio~of .tribunals_to _t:l~ tert:3.in . sl~lJrIlis~io!l.~l:>Y 
non-disputing parties (or amici) and proVlded procedural recom
mendations for tribunals. The commission's joint statement was 
followed by statements from Canada and the United States on open 
hearings, in which they consented and committed to seeking inves
tor's and tribunal's consent, as applicable, to hearings that were 

open to the public.45 . 
In reaching these milestones, the NAFTA partIes were ~elped 

along the way by tribunals. Notably, in January 2001, the trIbunal 
in .1VIethanex Corporation v. United States of Amenca was the first to 
accept, in pl'inciple, the participation of amic~ t~rough ~vritt~n su~
missions.46 In so doing, it recognized the publIc mterest m t~IS a~bl
tration as well as the potential benefit for the Chapter 11 arbItratIOn 

Disputes, but Go Too Far, Critics Say," New York Times (11 ,March .2001). See also B. 
Legum, "Lessons Learned from the NAFIA: The New GeneratIOn of U.S. Invest
ment Treaty Arbitration Pro\~sions" (2004) 19 ICSID Rev.-FILJ 344 at 349-50. 

H FTC Interpretation, supra note 23· 
45 The Canadian statement, 7 October 2003, <http://www.dfait-maeci:gc.ca/nafta

alena/open-heming-en.asp> reads: "Having re\~ewed the operation of arbitra
tion proceedings conducted under Chapter Eleven o.f the N~rth Arnencan Free 
Trade Aareement, Canada affirms that it will consent, and WIll request the con
sent of disputing investors and, as applicable, tribunals, that hearings in Chap
ter Eleven disputes to which it is a party be open to the pu~lic, except to ensure 
the protection of confidential information, including busmess confidentlalm
formation. Canada recommends that tribunals determme the appropnate 
10!1istical arranaements for open hearings in consultation with disputing pm~ 
tie~. These arra~gements mal' include, for example, use of closed-circuit tele\~
sion systems, Internet webcasting, or other forms of access." 

46 See lVIethanex C01jJomtion v. United States of America, Decision of the Tribunal on 
Petitions from Third Persons to Intervene as Amici CU'riae, UNCITRAL (15Janu
ary 2001) [jvlethanex, Amicus]. Actual submissions were made by a number of 
amici in March 2004. See Mann, sujJm note 30 at 11-13· 

Canadian FIPA Model and the US Nlodel BIT 265 

process of being perceived as more transparent.47 Later, the tribu
nal also ordered that the hearings on the merits be open to the 
public.48 Shortly following suit, the tribunal in United Postal Service 
of America Inc. v. Government of Canada pronounced itself in favour 
of amici submissions in October 2001 and held open hearings in 
the spring of·2002.49 

The Canadian FIPA model builds on the FTC statements by af
firming the discretion of tribunals to entertain amici submissions 
and adopting the procedures for submissions that it had recom
mended in the context of NAFTA.5o It goes further towards en
_COJJJ:.<l,giJlg..Qp~nn~S.Lb:y_pJ:.Q:viding_atAr:ticle __ 3KfQL publicaccess_ to 
hearings and documents: 

!. Hearings held under this Section shall be open to the public. To the 
extent necessary to ensure the protection of confidential information, 
including business confidential information, the Tribunal may hold por
tions of hearings in camera ... 

3. All documents submitted to, or issued by, the Tribunal shall be publicly 
available, unless the disputing parties otherwise agree, subject to the 
deletion of confidential information. 

4. Notwithstanding paragraph 3, any Tribunal award under this Section 
shall be publicly available, subject to the deletion of confidential 
information. 51 

These provisions place the FIPA model at the forefront of trans
parency and openness in investment arbitration. Neither the Inter
national Center for Settlement of Investment Disputes (ICSID) 
Arbitration Rules or the Additional Facility Rules of ICSID nor the 
United Nations Commission on International Trade Law 
(UNCITRAL) Arbitration Rules go as far. While the recently modi
fied ICSID rules give discretion to tribunals to accept written 
submissions by amici, they still provide, in effect, a veto right for 

47 j'vlethanex, Amicus, supra note 46 at para. 49. 

48 This was done through live, closed circuit televison. See Mann, supra note 30 
at 12. 

49 See United Postal Service of America Inc. v. Government of Canada, Decision of the 
Tribunal on Petitions for Intervention and Participation as Amici Curiae, 
UNCITRAL (17 October 2001) at para. 70 [UPS, Amicus]. See L. Mistelis, "Con
fidentiality and' Third Party Participation: UPS v. Canada and j'vlethanex CorjJ v. 
USA," in Weiler, ed., supra note 40 at 169; and Rubins, sujJra note 30 at 868-71. 

50 See Canadian FIPA Model, sujJra note 1 at Article 39 and Annex C.39. 

51 Ibid. at Article 38. 
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parties over open hearings and the publication of awards:
52 

The 
UNCITRAL Arbitration Rules, which are currently under reVIew, are 
not expected to break new ground in terms of transparency, i~ 
lara-e" part due to the fact that they are primarily used between pn-

'" -3 vate parties in a commercial setting." , 
At the forefront, however, might not be where some of Canada s 

nea-otiatina- partners want to be.54 For example, the 2003 Indian 
M~del BIT provides for investor-state arbitration under the ICSID 
Arbitration Rules, the ICSID Additional Facility Rules, and the 
UNCITRAL Arbitration Rules, but adds nothing in terms of 

52 See Convention on the Settlement of Investment Disputes between States and 
Nationals of Other States, 18 March 1965 [ICSID Conventionl. Its most recent 
set of rules and regulations took affect in 2006 (the rules and regulations are 
available at <www.worldbank.org/icsid». On submissions by non-dlsputmg par
ties, see ICSID Arbitration Rules, Rule 37; and ICSID Additional Facility Rules, 
Article 41. On open hearings, the rules have been modified f:-om the 2003 :er
sion, since the parties' consent has been replaced by the posslblhty of an obJec
tion ("Unless either party objects ... "). Proposals were made to remove the 
effective party veto, but it was not retained. See ICSID Arbitr~tion Rules, Rule 
32 and ICSID Additional Facility Rules, Article 39· On the pubhcatlon of awards 
by ICSID, the rule of party consent has been mamtamed. The rule on pubhca
tion of excerpts was modified to provide that: "The Centre. shall, however, 
promptly include in its publications excerpts of the legal reasonmg .of the Tn~u
nal" (ICSID Arbitration Rules, Rule 48(4». See also ICSID Addltlonal FaClhty 
Rules, Article 53. Both sets of rules were amended and effective as of 10 Apnl 
2006. See also ICSID, "Possible Improvements of the Framework for ICSID 
Arbitration," ICSID Secretariat Discussion Paper, 22 October 2004, <http:/ / 
wvvw.worldbank.org/icsid/highlights/DiscussionPaper.pdf> [ICSID: Dis~ussion 
Paper l; ICSID, "Suggested Changes to the ICSID Rules and Regulatlons, Work
ing Paper of the ICSID Secretariat, 12 May 2005, <http://www.worldbank.org/ 
icsid/highlights/05 2405-sgmanual.pdf> [ICSID, Workmg Paperl. 

53 United Nations Commission on International Trade Law (UNCITRAL) Arbitra
tion Rules, approved by the UN General Assembly, 15 Dece~ber 1976. See 
UNCITRAL, Report of the Working Group on Arbitrationp,ndConczizatzon on the Work 
of Its Forty-Sixth Session, 46th Sess., Doc. A/CN·9/61 9 (2007) at 14 and 25· It 
should be noted, however, that amiei submissions have been made under the 
current rules. See, for example, Nlethanex, AmietlS, S1l/J1"a note 46; and UPS, Amz-

cttS, sujJra note 49· 
54 See IISD, "Canada Encountering Static from Negotiating Partners over Trans

parency Demands," Investment Treaty News (16 Mard? 2007), <http://,,,,,",w. 
iisd.org/pdf! 2007 /itn_man6_2oo7 .pdf>. See A.K .. Bjorklund, who .p~ esents 
some of the benefits but also explains some of the resistance to the partlClpatlOn 
of third parties in A.K Bjorklund, "The Participation of Amici Curiae in NAFTA 
Chapter Eleven Cases," in Essay Pajlers on Investment Proteetz.on: Ad Hoe EX/lerts 
Group on Investment Rules (22 March 2002), <http://www.dfalt-maeCl.gc.ca/tna

nac/ participate-en.asp>. 
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transparency or openness.55 Similarly, recent agreements signed 
by China generally refer to arbitration under the ICSID Conven
tion and ad hoc arbitration (unless the parties agree otherwise), 
which is to be established under the UNCITRALArbitration Rules.56 

These provisions would seem to imply that both countries have 
chosen to rely on the content of the applicable rules in matters of 
procedures. 

This situation raises questions regarding the use of "models" in 
BIT negotiations. From the Canadian government's perspective, 
the "approach" of the model FIPA should remain intact even after 
negotiations"with_partners~ 

The new model serves as a template for Canada in discussions with invest
ment partners on bilateral investment rules. As a template, the provisions 
contained therein remain subject to negotiation and further refinement by 
negotiating parties. Thus, although all FIPAs can be expected to follow this 
approach, it is highly unlikely that any two agreements will be identica1.57 

Arguably, India and China, which had signed over fifty and one 
hundred BITs respectively as of June 2006,58 do not follow a similar 
"approach" to Canada in terms of transparency. Is Canada able to 
retreat from the values it has held out in public as being important?59 
Ifit does, criticisms are sure to be raised domestically. Alternatively, 

55 In the case ofUNCITRAL, the model does modify the rules regarding appoint
ing authority, appointment time, and the rendering of the award. See Indian 
Model BIT, Article 9(3) (c). See also Article 9 of the Hungary-India BIT, 3 No
vember 2003, which differs in some ways from the model, but not in matters of 
transparency of the dispute resolution procedures. See UNCTAD, "BITs Data
base," supra note 10. 

56 See, for example, the "second generation" BITs signed by China with the Nether
lands (2001), Germany (2003), and Finland (2004), which replaced the trea
ties signed in the 1980s. The China-Finland BIT does contain a "transparency 
provision," but it does not enhance transparency in the dispute resolution pro
cess (see Article 9 and 12). In the case of the China-Madagascar BIT (2005), 
international arbitration is contemplated under the ICSID Convention only. See 
UNCTAD, "BITs Database," supra note 10. 

57 DFAIT, "Canada's Foreign Investment Protection and Promotion Agreements 
(FIPAs) Negotiating Programme," <http://www.international.gc.ca/tna-nac/ 
what_fipa-en.asp#structure>. 

58 See UNCTAD, "BITs Database" supra note 10. 

59 See nSD, "Canada Encountering Static," supra note 54- See the model's presen
tation on the DFAIT website, <http://www.international.gc.ca/tna-nac/whac 
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Canad~ may not be willing to compromise. More generally, the fact 
that the core of the FIPA model (or US model BIT) may not be 
neaotiable raises the issue of asymmetry in investment agreements 
sia~ed between developed and developing countries.6o 

The us model BIT follows a similar path as Canada's regarding 
h . 51 'V·th amici, public access to documents, and open. eanngs. v I re-

spect to amici, the model provides that" [t] he.tnbunal.sl-:all have the 
authority to accept and consider amicus cunae submIsSIons from a 
person or entity that is not a disputing party"52 but does not include 
the procedure found in the FTC statem:nts. As for access to do~u
ments; the US model may be morestnngentthanthe Canadian 
model since it does not provide that the disputing parties can agree 
not to make all documents available.53 In addition, it provides more 
detailed procedures for dealing with protected i.nf?rmation.

54 

In conclusion, the direction taken by Canada III Its FIPA model, 
towards more transparency and openness, may not be shared by 
many of its neaotiatina partners. This is an area, however, where 
the underlying~alues obfthe FTC stateme?ts may pr;vail i.n t~e lo~g 
run.55 First, Peru did agree to the CanadIan model s oblIgatIOns III 

fipa-en.asp#structure>, for example: "One of the most significant impro,:,ements 
in the FIPA model is the institutionalisation of the posslblhty for non-chsputll1g 
individuals or organisations to seek leave from the Tribunal to make their views 
known on the matters at issue in the arbitration." 

60 PatlickJuillard also raises the issue of lack of capacity in many developing coun
tries to conduct neO"otiations based on the complex and lengthy US model. See 
P.Juillard, "Le nouv~au modele amelicain de traite bilat~,ral sur l'enc~uragement 
et la protection reciproques des II1vestlssements (2004) (2004) 50 AF.D.I. 669 

at 670. 
61 This is in accord with the TPA's mandate, suj!ra note 15 at sec. 2102 (b) (3) (H); 

and Legum, supra note 43· 

62 US Model BIT, supra note 2 at Article 28 (3)· 

63 See Canadian FIPA Model, supra note 1 at Article 38 (3)· Exception is made for 
the publication of the award. See Article 38 (4)' 

64 Compare US Model BIT, sujJra note 2 at Article 29, and Canadian FIP.-\. Model, 

supra note 1 at Article 3S, 
65 In 2004, Mexico also agreed in principle to open hearings in NAFTA Chapter 

II cases. See DFAIT, "Commission Meetings - NAFTA Free Trade CommiSSIOn 
Joint Statement," 16 July 2004> <http://www.dfait-maeci.gc.ca/naf;a-alena/JS
SanAntonio-en.asp>. Generally, see B. Stern, "Un petit pas de plus: I ~~stallatlon 
de la societe civile dans l'arbitrage CIRDI entre Etat et Il1vestlsseur (2007) 1 

Revue de l'arbitrage 3· 
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this area.55 And if, as it appears thus far, the United States succeeds 
in convincing its many negotiating partners to include transpar
ency provisions in BITs and FTAs, Canada will surely reap the ben
efits of the ripple effect that is created. 57 

THE INFLUENCE OF WTO LAW AND CASES 

The Canadian FIPA model contains several direct references to 
vITO law. 68 VVhat is of more interest, however, are the ways in which 
the General Agreement on Trade and Tariffs (GATT)/WTO law 
and cases have influenced the substance, and might in the future 
influence the-in terpretation-;-ofthe-FIPAprovisiorr-on-rrational treaF 
ment and the general exceptions provision.59 Also of interest is the 
provision found in the US model BIT for considering the establish
ment of some form of appellate mechanism for investment disputes, 
inspired by the vITO Appellate Body, and the lack thereof in the 
Canadian FIPA model. 

66 See Canada-Peru FIPA, supra note 13 at Articles 38-39. 

67 See, for example, US-Uruguay BIT, supra note IS. More generally, the issue of 
transparency and access is making inroads in other fora. See Statement by the 
OECD Investment Committee,June 2005, in favour of additional transparency; 
and the working paper "Transparency and Third Party Participation in Investor
State Dispute Settlement Procedures," Aplil 2005, <http://www.oecd.org/ 
dataoecd/25/3/34786913.pdf>. See also the judgment of the Inter-American 
Court of Human Rights in Claude &'),es et al. v. Chile, (19 September 2006). In 
this case, information was requested of the government regarding a foreign in
vestment contract in the forestl-y sector, which raised environmental concerns. 
The court ruled that Article 13 (on freedom of thought and expression) of the 
American Convention on Human Rights, O.AS.Treaty Series No. 36, 1144 
U.N.T.S. 123 (entered into force 18 JulYI978), includes the protection of the 
light of access to state-held information (at para. 77). The court stated: "In this 
regard, the State's actions should be governed by the principles of disclosure 
and transparency in public administration that enable all persons subject to its 
jurisdiction to exercise the democratic control of those actions, and so that they 
can question, investigate and consider whether public functions are being per
formed adequately. Access to State-held information of public interest can per
mit participation in public administration through the social control that can be 
exercised through such access" (at para. 86). 

68 Man"akech Agreement Establishing the World Trade Organization, 15 Aplil 1994 
(1994) 33 LL.M. 15 [VVTO AgreementJ. See Canadian FIPA Model, supra note 
1, for example, at Article 9(4) on intellectual property rights; Article 10(7) on 
waiver of an obligation; Article 13 (5) on compulsory licenses; and Article 14 (7) 
on transfers. See also McIlroy, supra note 10 at 638. 

69 General Agreement on Tariffs and Trade, 30 October 1947, 55 U.N.T.S. 1S7 
[GATTJ. 
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NATIONAL TREATMENT AND GENERAL EXCEPTIONS 

The provision on national treatment is a key component of BITs. 
It seeksto create a "degree of competitive equality" or level playing 
field between national and foreign investors and investments.7o The 
conventional Oligins of this standard can be traced to trade trea
ties. 71 Readers familiar with GATT /W'TO law will recognize the for
mulation of the national treatment obligation along the lines of 
Article III:4 of the GATT. The Canadian FIPA model states: 

1. Each Party shall accord to investors of the other Party treatment no less 
favOurable than it accords; iIi likecirtiuristances;- to--itsown investors 
with respect to the establishment, acquisition, expansion, management, 
conduct, operation and sale or other disposition of investments in its 

territory. 
2. Each Party shall accord to covered investments treatment no less fa

vourable than it accords, in like circumstances, to investments of its 

own investors. 72 

The US model BIT as well as NAFTA Chapter 11 contain very 
similar provisions.73 In addition, the general exceptions provision 
of the FIPA model reminds us of Article XX of the GATT.74 It states: 

1. Subject to the requirement that such measures are not applied in man
ner that would constitute arbitrary or unjustifiable discrimination be
tween investments or between investors, or a disguised restriction on 
international trade or investment, nothing on this Agreement shall be 

70 UNCTAD, National Treatment, UNCTAD Series on Issues in International Invest
ment Agreements (New York: United Nations, 1999) at I; and Laviec, supra 

note 3 at 95· 
71 UNCTAD, sujJra note 70 at 7-8. 

72 Canadian FIPA Model, supra note I at Article 3· 

73 One element that differentiates the model FIPA and BIT from NAFTA Article 
1102 is the addition of the terms "in its territory" in paragraphs I and 2. This 
may be a response to the award in SD lltlyers where Canada argued unsuccessfully 
that the investor did not have an investment in Canada. See S.D. Myers, Partial 
Award, supra note 22 at paras. 222-32. Another difference concerns paragraph 
3, dealing with sub-national governments, where the Canadian FIPA model and 
the US model BIT refer, inter alia, to "the treatment accorded" rather than to 
"the most favourable treatment accorded" at Article 1102 of NAFTA, supra note 

5· 
74 GATT, S1ljJra note 69 at Article xx. 

Canadian FIPA Nlodel and the US Nlodel BIT 271 

construed to prevent a Party from adopting or enforcing measures 
necessary: 
(a) to protect human, animal or plant life and health; 
(b) to ensure compliance with laws and regulations that are not incon

sistent with the provisions of this Agreement; or 
(c) for the conservation of living or non-living exhaustible natural 

resources. 7S 

In this instance, the US model BIT does not include an equiva
lent, and the general exceptions provision ofNAFTAArticle 2101 

does-notapply-to-Chapter--l-l-.-/"~Interestingly,-suchprovisionsare
not new to Canada's practice as they have been included in every 
FIPA signed since the adoption ofNAFTA.77 However, Canada has 
chosen to maintain this provision, undoubtedly aware of the inter
pretation challenges that it poses.78 

The convergence of standards in trade and investment treaties 
has led investors, states, and tribunals to draw on trade practice in 
the interpretation of BITs. Not surprisingly, it has also raised the 
question of the approp1iateness of transfers from one system to the 
other. 79 Most often, differences in wording, context, and objectives 
are drawn to the attention of the tribunals by state parties, while 
investors insist on the commonalities between the provisions.so 

75 Canadian FIPA Model, supra note I at Article 10. The article also provides ex
ceptions, inter alia, relating to prudential measures, monetary policies, essential 
secUlity interests, access to information, and cultural industries. 

76 See NAFTA, supra note 5 at Article 2101 (I), which incorporates Article XX of 
the GATT, supra note 69, for the purposes of trade in goods and technical barri
ers to trade. 

77 Some variations can be found. For instance, many FIPAs follow more closely 
Article XX(g) of the GATT than the model. For example, Canada-Panama FIPA, 
supra note 32 at Article XVII (3) (c). For a longer list of exceptions, see Agree
ment between the Government of Canada and the Government of the Kino-dom 
of Thailand for the Promotion and Protection of Investments, 17 January ~997' 
Can. T.S. 1998 No. 29 at Article XVII (3) (entered into force 24 September 1998). 

78 See also Newcombe, supra note 10 at 10; and Cote, supra note 10 at 491-93. 

79 This issue was faced head on, for example, in iVlethanex, Final, supra note 42 at 
part II, chap. B, para. 4-6 and pan IV, chap. B, paras. 4-38. See also, for in
stance, Occidental, supra note 38 at paras. 174-76. See also D.A. Gantz, "Poten
tial Conflicts between Investor Rights and Environmental Regulation under 
NAFTA's Chapter ll" (2001) 33 Geo. Wash. Int'l 1. Rev. 651 at 731-38; and 
Kinnear, Bjorklund, and Hannaford, supra note 5 at 1102:16-18. 

80 For example, lltlethanex, Final, supra note 42; Methanex Corporation v. United States 
of America, Amended Statement of Defense of Respondent United States (5 
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It is useful to look, first, at the interpretation of the national treat
ment obligation given by the NAFTA tribunals, including the key 
concept of "like circumstances," before turning to the impact that 
it might have on the interpretation of the FIPA equivalent com
bined with a general exceptions provision. For our purposes, two 
groupings ofNAFTA Chapter 11 cases can be made in regard to the 
interpretation of Article 1102. There are the cases in which the tri
bunal found that the investor did not meet its burden of identifying 
a comparator "in like circumstances" (insufficient evidence being a 
major culprit) or in which, once a comparator had been identified, 
the investor failed to prove that it received lessfavourable-treat-
ment.8! The second group, which is more interesting for our present 
purposes, includes cases where the tribunal found a difference in 
treatment and proceeded to consider reasons for these differences. 
"While the analytical methodologies used by tribunals regarding "like 
circumstances" vary and are, in fact, often not very clear, the result 
is the same - the tribunal attempts to ascertain whether there was 
a reason for the measure that was not discriminatory.83 

In this context, the government's "burden" has been defined in a 
manner that is generally respectful of regulatory autonomy. This 
statement calls for two comments. First, it seems apparent that the 
tribunals have shifted the burden of prooffrom the investor to the 
government, even if they do not explicitly say SO.84 For some of the 
cases, commentators have likened this process to the application 

December 2003), at para. 300 and ff.; and United Postal Service of America Inc. v. 
Government of Canada, Investor's MemOlial (Merits Phase), (23 March 2005), at 
para. 510 and ff.; and UPS-Counter-Mem01ial, sujJra note 37 at para. 574 and ff. 

81 This accounts for Loewen Group, Inc. and Ra),mond L. Loewen v. United States of 
Ame1ica, ICSID Case No. Arb(AF)/g8/3 (ICSID Add. Fac.) (26 June 2003) 
[Loewen]; ADF, sujJra note 24; Methanex, Final, sujJra note 42; and Thunderbird, 
sujJra note 24-

82 This group includes Pope and Talbot, Phase 2, supra note 22; S.D. Myers, Partial 
Award, supra note 22; Ma'rvin Roy Feldman KarjJa v. United Mexican States, ICSID 
Case No. ARB(AF)/gg/1 (ICSID Add. Fac.) (16 December 2002) [Feldman]; 
and GAi\;Il Investments, Inc. v. United i\;Iexican States, UNCITRAL (15 November 
2004) [GAJvll]. 

83 For a description of the tribunal's holdings, see Kinnear, Bjorklund, and 
Hannaford, supra note 5 at 1102:21-35. 

84 The tribunal in Feldman, supra note 82 at paras. 176-i7, is the most explicit on 
the burden shift, followed by the tribunal in Pope and Talbot, Phase 2, sujJ)"Cl note 
22 at para. 78, which refers to a presumption of violation that can be rebutted. 
The treatment of government justifications in S.D. Myers, Partial Award, supra 
note 22 at para. 255 and GAJI-Il, sujJra note 82 at para. 114, imply such a shift. 
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of an exception.85 Irrespective of qualification, it appears that the 
exculpatory facts have been provided, or have failed to be provided, 
by governments.86 Second, in evaluating the reasons provided for 
the difference in treatment, tribunals have looked for "a reason
abl~ nexus to rational government policies";87 "legitimate public 
polIcy measures that are pursued in a reasonable manner";88 "a 
rational justification" or reasonable distinctions;89 or a plausible 
connection with a legitimate goal of policy.90 The tribunals have 
also verified whether the measures were applied in a discrimina
tory fashion. It appears that what is required of governments is not 

_ P~If~_~Lr:.~g1l1<tJiQn~r eY~n_~:ff~~tiY!'!_I1~~un regtlJaJiml.91 

Conversely, investors have not been required to provide a proof 
positive of discriminatory intent.92 Tribunals have recognized that 
short of a "smoking gun," this proof may be impossible to provide. 93 

85 T. Weiler, "Saving Oscar Chin: Non-Discrimination in International Investment 
Law," in Weiler, ed., supra note 40 at 573-77. But see Kinnear, Bjorldund and 
Hannaford, supra note 5 at 1102:26. 

86 IIi UPS-Counter-iVIemorial, supra note 37, Canada argued that "like circumstances" 
is not an exception and that "it operates as something in the nature of a condi
tion precedent" (at para. 627). 

87 Pope and Talbot, Phase 2, supra note 22 at para. 78 . 

88 S.D. LVI),ers, Partial Award, supra note 22 at para. 246. 

89 Feldman, supra note 82 at paras. 170 and 182. 

90 GAJvII, supra note 82 at para. 114. 

91 The tribunal in GANII, Sltpra note 82, went the furthest when it stated: "The 
Government may have been clumsy in its analysis of the relevant criteria for the 
cuto~line between candidates "and non-candidates for expropriation. Its undel~ 
standmg of corporate finance may have been deficient. But ineffectiveness is 
not discrimination" (at para. 114). The factual determinations in Pope and Talbot, 
Phase 2, sujJra note 22, support this view (at paras. 83-104). The tribunal in 
Feldman, supra note 82, did not address this question directly as it drew a nega
ave mference from tl1e fact that Mexico did not provide any credible evidence 
to rebut the presumption of discrimination (see, for example, at para. 177). 
S.? M)'ers, Partial A:ward, supra note 22, could be the exception, in the way the 
tnbunal effecavely Imported GATT Article XX concepts, inciudinO" the idea of 
least ~estrictive measure, into its analysis (at paras. 246 and 255). This is consist
ent \'/lth the separate opinion of Brian Schwartz, who arO"ues that Article x,'{ 
disciplines do apply to Chapter 11 (at paras. 132-35). This is in contrast with 
t~e position taken by the tribunal in respect of Article 1105: "[A] Chapter 11 
tnbunal does not have an open-ended mandate to second O"uess government 
decision making" (at para. 261). " 

92 One exception is an obiter in Loewen, sujJra note 81 at para. 139. 
93 S F.l ee edman, supra note 82 at paras. 181-83; and Pope and Talbot, Phase 2, supra 

note 22 at para. 79· See also Thunderbird, supra note 24 at para. 177. 



274 Annuaire canadien de Dmit international 2006 

This approach is consistent with the one taken under WTO law.94 

Interestingly, however, the only 1:\''10 cases where a violation of Arti
cle 1102 was found presented evidence of discriminatory intent or, 
if not a smoking gun, some smoke.95 The cases are too few to allow 
for a generalization, but it does appear that investors face an uphill 
battle when they cannot offer a proof of discriminatory intent but 
when the government is able to provide a rational justification for 
the differences in treatment. 

How might these approaches vary under a FIPA when the na
tional treatment standard is made subject to a general exceptions 
provision? In an arbitration, it is foreseeable thatjnvestorsvv:iILcir~w 
heavily on WTO precedents. They will likely argue that the excep
tion provision of the FIPA closely parallels Article XX of the GATT 
and that the state parties knew exactly the import of such a provi
sion when they drafted the treaty.96 As an exception, investors will 
draw attention to the fact that it should be interpreted narrowly. In 
addition, the use of the word "necessary" (as opposed to "relating 
to" or "involving," for example) connotes the higher standard meant 
to be applied to government measures and calls for an evaluation 
of alternative measures that are less restrictive for trade and invest
ment.97 Finally, investors will emphasize that the "chapeau" aims to 
prevent abuse in the way that the measures are applied and implies 
that they are applied reasonablyYs 

·With respect to the relation between national treatment and the 
general exceptions provisions, investors would likely acknowledge 

94 See, for example, Japan - Taxes on Alcoholic Beverages, Appellate Body Report, 
Doc. AB-1996-2 (4 October 1996). 

95 A smoking gun was found in S.D. j'lIiyers, Partial Award, supra note 22 at paras. 
161-95, and some "smoke" in Feldman, supra note 82 at para. 182. The question 
of proof of intent raised issues as to "whose intent?" This difficulty was 
aknowledged in S.D. lVlyers, where the protectionist intent of the minister of the 
environment was key (ibid_ at paras. 161-63). 

96 On the drafters fluency with GATT law and impact on interpretation, see 
ilylethanex, Final, supra note 42, at part IV, chap. B, paras. 30-38. 

9? See United States - Standards for Reformulated and Conventional Gasoline, Appellate 
Body Report, Doc. AB-1996-1 (29 April 1996) [Gasoline]; and EumjJean Commu
nities - ilyleasures Affecting Asbestos and Asbestos-Containing Products, Appellate Body 
Report, AB-2000-11 (12 March 2001) at paras 164 and ff. [Asbestos]. 

98 See Gasoline, sujJra note 97 at part IV. On Article XX interpretation methodology, 
see D.M_ McRae, "GATT Article x..'{ and the "INTO Appellate Body," in M. Bronckers 
and R. Quick, eds., New DiTections·in International Economic Law: Essays in Honour of 
John H. Jachson (London: Kluwer Law International, 2000) at 219-36. 
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the findings of the vVTO Appellate Body in Eumpean Communities -
Measures Affecting Asbestos and Asbestos-Containing Pmducts but differ
entiate from it.99 In this case, Canada challenged a French meas
ure that prohibited asbestos and products containing asbestos fibres. 
In this context, the Appellate Body considered the relation between 
Articles III and XX of the GATT as it relates to the health effects of 
asbestos. It was the first time that the Appellate Body interpreted 
the word "like" in Article III4 of the GATT, and it called for an 
interpretation that took into account the context and object and 
purpose of the provision as well as the agreement at issue. It re
ca!l~~Ets_p.!_e~ous metaphor of the "accordion" of "likeness," which 
stretches in different ways in different-provisions.1oo Ii: de-tided that 
evidence relating to health risks of a product were relevant to the 
analysis of "likeness" and not just for the application of Article ~'(.lOl 

Investors would likely embrace these conclusions, but they would 
argue that "like circumstances" should not be interpreted so broadly 
as to deprive the general exceptions provision of a FIPA of any 
effect. They would argue that the inquiries under the national treat
ment provision and the general exceptions provisions of a FIPA are 
not entirely different, and, therefore, they would differentiate from 
a key holding of the Appellate Body in Asbestos: 

We note, in this regard, that, different inquiries occur under these two very 

different articles. Under article III:4, evidence relating to health risks may 

be relevant in assessing the competitive relationship in the marketplace between 

allegedly "like" products. The same, or similar, evidence serves a different 

purpose under article x,'( (b), namely, that of assessing whether a ivIember 
has a sufficient basis for "adopting or enforcing" a WTO-inconsistent meas
ure on the grounds of human health.102 

Thus, if a tribunal assesses whether the respondent state has any 
reason for adopting a measure that is not discriminatory under 
"like circumstances" in the national treatment provision (as has 
occurred in NAFTA Chapter 11 cases), the general exceptions 
become redundant. Put another way, to embrace the approach 
developed under NAFTA Chapter 1 1 and to permit a wide range 
of "rational" or "reasonable" justifications under the analysis of 

99 Asbestos, supra note. 97. 

100 Ibid. at para. 88. 

101 Ibid. at para. 115. 

102 Ibid. 
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national treatment would contradict the principle of effectiveness 
in treaty interpretation. 

Investors would find support in the decision In the l'vlatter of Cross
Border Trucking Services, which was rendered under NAFTA Chapter 
20 (state-state dispute resolution). The tribunal interpreted the 
expression "in like circumstances" combined with a general excep
tion provision in the context of trade in services. I03 This tribunal 
did allow some elements of justification in the analysis of likeness 
but stated that "like circumstances" and the general exception pro
vision - as exceptions -were to be construed narrowly.104 It also 
noted that "theJ>anelis;mindfultha~ abro<.lclinleSPI"c:tatiorl ()f.the 
'in like circumstances' language could render Articles 1202 and 
1203 meaningless."I05 

lO3 See In the j'vlalter of Cross-Border Trucking Services, NAFTA Chapter 20, Sec. File 
No. USA-MEX-98-2008-01, Final Report of the Panel (6 February 2001) [Cross
Border TruckingServices]. The tribunal also dealt with Article 1102 and 1103, but 
its reasoning does not include a consideration of "like circumstances" in the 
investment context (at paras. 285-94)' 

104 The tribunal added: "Here the GATT/INTO history, liberally cited by the Par
ties, and the ITA language, noted earlier, are both instructive. Although there 
is no explicit language in Chapter Twelve that sets out limitations on the scope 
of the 'in like circumstances' language, the general exception in Article 2101:2 
invoked by the United States closely tracks the GATT Article XX language, and 
is similar to the ITA proviso limiting exceptions to national treatment to situa
tions where: 'the difference in treatment is no greater than necessary for ... 
health and safety or consumer protection reasons'" (ibid. at para. 260). 

105 Investors may find additional support in an unlikely place - IISD's amicus cu-
riae submission in lvlethanex, supra note 42. Inrelevant part, it states: 

However, as with all tests that are somewhat 'accordion-like' in nature, the 
degree to which one may squeeze the test closed or stretch it open must be 
determined by the context. IISD submits that a critical additional factor is 
important in this regard: the Panel in that case [Trucking case] expressly 
notes in its interpretation of Article 1202 the pres'erice of the applicable 
exception provision in Article 2101 of NAFTA, which allows for exceptions 
for environmental and human health reasons. Chapter 11 has no applica
ble exception provision. Consequently, IISD submits that the Tribunal should 
have increased leeway to define when legitimate regulatory objectives provide 
relevant distinguishing circumstances. Otherwise, the absence of an excep
tion provision would lead to very significant limitations on the ability of a 
state to be able to establish valid distinctions between investors on the basis 
of the actual impacts and effects of their investments [emphasis added] (at 
para. 259). 

A contrario, tl1e presence of an exception provision could ironically mean less 
leeway for the government. 
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Tribunals faced with such arguments will have to interpret the 
terms of these provisions in their context and in light of their object 
and purpose.106 This task raises many interpretive challenges. How 
transferable ·are approaches developed in the vITO? Are the objec
tives of these provisions in trade and investment treaties fundamen
tally different? How does the context of the national treatment 
provision, which includes the general exceptions provision, impact 
on its interpretation? How far does the "accordion oflikeness" stretch 
for "in like circumstances"? Does the principle of effectiveness war
rant an interpretation of these terms akin to an exception? 

i\.t tllis j:t:l.I!g.llI~,-~ri!?~ll!<lls interpretirlK!l]I!':"\i.".~l.~l<:!.)t~}:y'pre_aJ~. 
new ground in investment law. Most BITs, including US BITs, do 
not include general exceptions provisions.107 The Energy Charter 
Treaty does include a similar provision, but, to our knowledge, no 
publicly available award under this treaty has applied the general 
exceptions provision. IDS In this context, the lure of VVTO law and 
cases may be even harder to resist. 

APPELLATE MECHANISM 

The Appellate Body has been one of the great successes of the 
vITO's Understanding on Rules and Procedures Governing the 
Settlement of Disputes (DSU) .109 The review that it performs has 
provided discipline to the legal interpretation of panels and has 
led to increased consistency and predictability in the system. The 
procedures and time frames that are provided have also created 
efficiencies in the dispute settlement process.110 While there is 
always room for improvement, member governments are not ques
tioning the value of the Appellate Body.lll 

106 Vienna Convention on tl1e Law of Treaties, 23 May 1969,1155 U.N.T.S. 331, 8 
LL.M. 679, Article 31. 

107 UNCTAD, supra note 70 at 1 and 44. 

108 Energy Charter Treaty, 17 December 1994, 34 LL.IVI.374 (1995), <http://www. 
encharter.org/index. php?id=7at> at Article 24- See also list of cases prepared 
by the Energy Charter Secretariat, <http://www.encharter.org/index.php? 
id= 21 3>· 

109 v\lTO Agreement, supra note 68 at Annex 2: Understanding on Rules and Pro
cedures Governing the Settlement of Disputes" at Article 17 [DSU]. 

]]0 D.A. Gantz, "An Appellate Mechanism for Review of Arbitral Decisions in Inves
tOl~State Disputes: Prospects and Challenges" (2006) 39 Vand. J. Transnat'l L. 
39 at 56-57· 

III See D. McRae, "Comments on Dr. Claus-Dieter Ehlermann's Lecture" (2003) 
97 Am. Soc'y Int'1. L. Proc. 87. 
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broader BIT world, the spectre of conflicting interpretations of 
identical or very similar treaty provisions has become apparent. 1l6 

In the United States, this context has led the Congress to man
date, in the TPA's negotiating objectives, the provision of "an ap
pellate body or similar mechanism to provide coherence to the 
interpretations of investment provisions in trade agreements."1l7 
This search for coherence, thus, has found its way into the US model 
BIT as well as into agreements signed by the United States, which 
provide for two possibilities: a bilateral or multilateral appellate 
mechanism. 
~Anne:l£Q..Qf, the model, entitleQ_ "Possibility~fi1:~ilaterilL~ppel
late Mechanism" provides: "Within three years after the date of 
entry .into force of this Treaty, the Parties shall consider whether to 
establish a bilateral appellate body or similar mechanism to review 
awards rendered under Article 34 in arbitrations commenced 
after they establish the appellate body or similar mechanism."1l8 
A more detailed mandate for the establishment of an appellate 
mechanism can be found in the free trade agreement that the 
United States signed with five Central American countries and the 

More recently, two US District Courts denied applications for judicial review 
in Loewen, supra note 81 (because it was time barred) and Thunderbird, supra 
note 24 (where the court recognized that judicial review of arbitration awards 
is "extremely limited"). See Raymond L. Loewen v. United States of America, US 
District Court for the District of Columbia, 31 October 2005; and International 
Thunderbird Gaming CorjJomtion v. United lvIexican States, US District Court 
for the District of Columbia, 14 February 2007. All of the court decisions men
tioned can be found online at: <http://ita.law.uvic.ca/annulment_ 
judicialreview.htm>. 

Under the rCSID Convention, supra note 52, the possibility of judicial review 
by domestic courts has been replaced by an Annulment Committee, which also 
reviews awards on limited grounds (see Article 52). The convention has not 
applied in the context of NAFTA since neither Mexico nor Canada were signa
tories. This could change in a few years, as Canada became a signatory to the 
rCSID Convention on 15 December 2006. See rCSID, "List of Contracting States 
and Others Signatories of the Convention," <http://www.worldbank.org/icsid/ 
constate/c-states-en.htm>. See also Gantz, supra note 110 at 49-50. 

116 See Brower, Brower, and Sharpe, supm note 42 at 424-28; Franck, supra note 
23 at 1558-74; A.I\.. Bjorklund, "The Continuing Appeal of Annulment? Les
sons from MICa Asia and CME," in Weiler, ed., International Investment Law, 
supra note 40 at 471; and Gantz, supra note 110 at 44-45. 

ll7 TPA, supra note 15 at sec. 2102 (b)(3) (G). 

118 US Model BIT, supra note 2 at Annex D. 
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Dominican Republic in 2004 (US-CAFTA-DR) .119 It provides that a 
neO"otiatinO" group will be established within three months of the 
en~ry into force of the agreement, ·which shall cons~der, inter ali~, 
the nature and composition of an appellate mechamsm, the applI
cable scope and standard of review, the transpar.ency ?f the ~ro
ceedinO"s the effect of decisions, as well as the relatlOnshlp of reVlew 
by an a~~ellate mechanism vvith other rules. Within one year of the 
establishment of the negotiating group, a draft amendment to the 
agreement is to be provided to the Free Trade Commission (simi
lar to the NAFTA FTC). The parties would then have to approve 
such an amendment for an appellate mechanism tobe_cr_eated.l~o 

Both the US model BIT and the US-CAFTA-DR also provide for 
the possibility of the establishment of a multilateral appellate mecha
nism. For example, the model provides: 

If a separate, multilateral agreement enters into force between the Parties 
that establishes an appellate body for purposes of reviewing awards ren
dered by tribunals constituted pursuant to international trade or invest
ment arrangements to hear investment disputes, the Parties shall strive to 
reach an aO"reement that would have such an appellate body review awards 

b . 

rendered under Article 34 in arbitrations commenced after the multIlateral 

aO"reement enters into force between the Parties.
121 

b 

One reading of these provisions would imply ~hat the Unite~ 
States privileges a multilateral appellate. mechan~sm, ~ut, CO?~I
zant of the difficulties involved and the tIme reqmred, It proVlcles 
for a "plan B." The bilateral solution could then be temporary in 
the advent of a multilateral solution or permanent.

122 

Meanwhile, the developments occurring in the United States were 
echoed at ICSID. In a discussion paper circulated by the Secre
tariat in October 2004 entitled "Possible Improvements of the 
Framework for ICSID Arbitration," the de~irability of establishing 

119 See USTR, "CAFTA,DR Final Text," Annex lo-F on Appellate Body or Similar 
Mechanism, <http://lv,vw.ustr.gov /Trade_Agreemen ts/Bilateral! CAFTA/ 
CAFTA_DR_Final_Texts/Section_Index.html> [US,CAFTA-DRJ. It IS dIscussed 

at length in Gantz, supra note 110. 
120 Ibid., Chapter 10, Annex 10,F; Chapter 19, Article 19.1 on Free Trade Commis, 

sion; and Chapter 22, Article 22.2 on Amendments. 

121 US Model BIT, sujJra note 2 at Article 28 (10). To the same effect, see US -
CAFTA,DR, S1ljJra note 119 at Article 10.20(10). 

12~ Juillard, sUjJra note 60 at 681. However, see Gagne and Morin,sujJra note I,) 

at 378. 
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an appellate mechanism was considered. 123 The impetus was clear. 
According to the Secretariat, "[b]y mid-2oo5, as many as 20 coun
tries may have signed treaties with provisions on an appeal mecha
nism for awards rendered in investor-to-State arbitrations under· 
the treaties. Most of these countries are also Contracting States of 
the ICSID Convention."124 The resulting diagnosis was also clear: 
"It would in this context seem to run counter to the objectives of 
coherence and consistency for different appeal mechanisms to be 
set up under each treaty concerned. Efficiency and economy, as 
well as coherence and consistency, might best be served by ICSID 
Qf£~riIl~~.!lgL~pp_eE-Lmechapjsm as all._~lternat:i.y.e:_.rQ multipL~_ 
mechanisms. "125 

The implementation of any such ICSID appellate mechanism was 
also considered. 126 An annex to the paper presented possible fea
tures of an appeals facility, including membership (nomination, 
nationality, expertise, and term), grounds for appeal, decisions, fees 
and expenses, bonding requirements, and Secretariat support. 
Some of the features were inspired by the WTO Appellate Body.127 
In the end, the response of the Administrative Council of the cen
tre to these proposed changes was also clear - the proposal was 
premature.128 

What might the impact of these developments be on Canada? 
The Canadian FIPA model does not contain a provision related to 
an appellate body or similar mechanism. In time, the issue is likely 
to resurface at ICSID. And, at least then, Canada, as a signatory to 
ICSID, would be in a position to contribute to the creation of this 
new mechanism.129 The impact of developments in the United States 
is more uncertain. David Gantz has underlined the substantial le
gal and political challenges faced in the context of the US-CAFTA
DR. And while a draft amendment to this agreement may see the 
light of day, it may never get implemented. 130 Nevertheless, a draft 

123 ICSID, Discussion Papel~ supra note 52 at 14 and ff. 

124 Ibid. at para. 20. 

125 Ibid. at para .23. 

126 Ibid. at Annex. 

127 See ibid. at Annex, for example, notes 4 and 8. 

128 rCSID, Working Paper, supra note 52 at para. 4. 

129 On Canada's signature, see note 115 in this article. See also Cote, supra note 10 
at 495-96. 

130 Gantz, supra note 110 at 75-76. 
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amendment would likely serve in the United States as a model for 
h . 131 

an appellate mec amsm. 
If political will were to materialize (perhaps after a few awards 

are rendered against the United States in the context of NAFTA 
Chapter 11), the follovving scenario might en.sue. In recent years, 
the United States has been sianing an impresslVe number of agree
ments (BIT and FTAs) that ~rovide at least for the possibility of 
creating an appellate mechanism.132 Since a .core objecti:e is the 
pursuit of coherence and consistency, the ~mted State~ Wlll surely 
not allow the creation of multiple mechamsms operatmg, for ex
ample,under-different· standards of· review.13~-}VhetheL the US~ 
CAFTA-DR provides the "model" or another develops out of the 
practice of BITs, the result could be the same. Some form of ad hoc 
plurilateral mechanism would emerge and be opened to others as 
more aareements are signed. Might these "others" include Canada 
and Me~'{ico? Drawing on Gantz, while a "graft" onto such a mecha
nism by NAFTA parties is conceivable, it is highly unlikely to ~ap
pen for political reasons. 134 Might such an ad hoc mechamsm 
eventually "fold" into a permanent facility created at ICSID?135 Only 

time will tell. 
In the end, a multilateral solution would probably be ine~table. 

Countries who sian trade and investment agreements wIth the 
United States would be in the difficult position of having some, but 
not all, of the awards rendered under their agreements subjected 
to an appeal. vVhile some newer agreements exclude dispute r~so
lution provisions from the application of most~favou:ed-natlOn 
clauses,136 most do not, and the decisions of arbItral tnbunals on 
this point are inconsistent. 137 More generally, while some of the 

131 Ibid. at 76. 

132 See USTR, supra note 19· 
133 The US Senate report on the TPA emphasizes that negotiators should seek to 

establish a single appellate body to review decisions in order to foster COnsISt

ency, predictability, and minimize the risk of abberant mterpretatJOns. See Sen
ate Report 107-139, <http://www.congress.gov/cgi-bin/cpquery/R?cp10T 

FLDoI0:@1(Sfl39):> at 16. 

134 Gantz, supra note 110 at 72 . 

135 Ibid. at 48. 
136 For example, the United States, see US-Uruguay BIT, supra note 18 and Can

ada, see Canada-Peru FIPA, SUjJra note 13· 
137 See Emilio Augustin k1affezini v. Kingdon of SjJain, Decision of the Tribunal on 

Objections to Jurisdiction, ICSID Case No. Arb/ 97 / 7 (25 January 2000) Ul 
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initial anxiety has subsided, underlying concerns with run-away tri
bunals and the risk of inconsistent interpretations remain, and new 
ones have emerged. 13S One is the tendency of many arbitral tribu
nals to rely heavily on other awards in making their decisions. Then, 
the risk exists of "bad" law perpetuating itself.139 

There was a time when a suggestion that the WTO Appellate Body 
might be used to resolve investment disputes would have been con
ceivable. Today, the momentum is clearly against any type of invest
ment issue being embraced by the WTO.140 This is not even 
considering the many challenges related to the interpretation of 
hun.dI"eds._QLdiff~IentlY_WQLded BITs, __ whi.!:.hjuUiiS.lLth,u.is_Ye.ry: 
different from what the WTO Appellate Body is accustomed to. 

In conclusion, if the WTO Appellate Body as such is not the solu
tion, its pursuit of consistency, predictability, and efficiency will re
main an inspiration for those believers in the value of an appellate 
mechanism for disputes under investment treaties. The WTO has 
already influenced discussions at ICSID and elsewhere. 

which the tribunal concluded that "if a third-party treaty contains provisions 
for the settlement of disputes that are more favorable to the protection of the 
investor's rights and interests that those in the basic treaty, such provisions may 
be extended to the beneficiary of the most favored nation clause as they are 
fully compatible with the ejusdem generis principle" (at para. 56). This reasoning 
was followed m a number of awards. For another line of cases, see Salini Costrutton 
S.p.A. and ltalstrade S.p.A. v. Hashemite Kingdom of jonlan, Decision on Jurisdic
tion, ICSID Case No. ARB/02/13 (15 November 2004); and Plama Consortium 
Ltd v. Republic of Bulgaria, ICSID Case No. ARB/ 03/24 (8 February 2005). For 
a discusion, see D. Freyer and D. Herlihy, "Most-Favored-Nation Treatment and 
Dispute Settlement in Investment Arbitration: Just How 'Favored' is 'Most
Favored'?" (2005) 20(1) ICSID Rev.-FILJ 58; and Kinnear, Bjorklund, and 
Hannaford, supra note 5 at 1103: 12-24-

138 For a discussion, see Franck, supra note 23 at 1606-10 and 1617-25; Bjorklund, 
mpra note 116 at 510 and ff. Some authors are expressing doubts as to the 
value of an appellate mechanism, see Alvarez, supra note 16 at 96-97; and 
F.O. Vicuna, "Foreign Investment Law: How Customary Is Custom?" (2005) 
99 Am. Soc'y Int'!. L. Proc. 97 at 101. See also Laird and Askew, supra note 
115 at 297-302. 

139 See Gantz, supra note 110, who discusses tl1e risk "in leaving an allegedly erro
neous decision unchallenged" (at 55); and Douglas, supra note 40 at 27-28, 
who provides examples of abuse of precedents. The question of precedent in 
international investment law has attracted considerable attention in recent years. 
For an account and a citation analysis, see J.P. Commission, "Precedent in In
vestment Treaty Arbitration: A Citation Analysis of a DevelopingJurisprudence" 
(2007) 24J. Int'l Arb. 128. 

140 Gantz, supra note 110 at 71. 
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THE INFLUENCE OF US DOMESTIC LAW AND PRINCIPLES 

Considering the context and conditions under which the US 
model BIT was drafted, including the TPA's "no greater rights" man
date, it is not really surprising to find US domestic law reflected in 
the expropriation provision of the model. 'What is more surprising 
is the inclusion of such principles in the Canadian FIPA model. 
Conversely, the US approach to preliminary objections in the model 
BIT, which is also inspired by domestic law, did not find its way into 
the model FIPA 

INDIRECT EXPROPRIATION 

In the context of NAFTA Chapter 11, the claims of expropriation 
have driven the debate more than the actual awards. In fact, as of 
late 2003, about the time the US model BIT and FIPA model were 
beinO' finalized, only one tribunal had made a finding of expro-

t:> • 1 141 Ar . I priation out of seven cases where such a claIm was mac e. tlC e 
1 1 10 of NA.FTA states: 

No Party may directly or indirectly nationalize or expropriate an investment 
of an investor of another Party in its territory or take a measure tantamount 
to nationalization or expropriation of such an investment ("expropriation"), 
except: (a) for a public purpose; (b) on a non-discriminatory basis; (c) in 
accordance with due process oflaw and Article 1105 (1); and (d) on pay
ment of compensation in accordance with paragraphs 2 through 6.142 

Concerns regarding the scope of this provision, however, were 
real enouO'h to lead the United States and Canada to include in 

t:> 
their models an annex delineating, inter alia, the factors to be con-
sidered by tribunals in ruling on indirect expropriation claims. 

As early as November 1998, Canada made known to its NAFTA 
partners its concerns regarding the potentietlly broad interpretation 
of the expropriation provision and the difficulty in differentiating 

141 See lvletalclad, supra note 22 at paras. 102~12. Excluded from this count are 
cases that were settled before a fmal award was made, for example, Ethyl, supra 
note 7. For a discussion of the cases related to expropriation, see G.H. Sampliner, 
"Arbitration of Expropriation Cases under U.S. Investment Treaties: A Threat 
to Democracy or the Dog That Didn't Bark?" (2003) 18 ICSID Rev.-FILJ 1 at 
1 8~30; Gantz, supra note 15 at 731-40; and Kinnear, Bjorklund, and Hannaford, 
supra note 5 at 1110:17-27. 

J.l2 NAFTA, suj)1'a note 5 at Article 1110. 
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"compensable takings" from "non-compensable regulation."143 A 
few options were advanced to alleviate these concerns, but appar
ently none were appealing enough to convince the United States 
and Mexico to agree on an interpretation of Article 1110.144 The 
September 2000 award in Metalclad Corporation v. United lVlexican 
States, which was broad in interpretation but thin in sources oflaw, 
fuelled some of the concerns.145 However, it was the expropriation 
claim in Methanex that galvanized the critics and focused the atten
tion of the United States. 146 The claim that a state measure adopted 
to protect public health and the environment could be a compen
sable_takinghitaner.v_e_ in~the_NAETA..coun tries._ 

This issue found resonance in the US Congress years before an 
award was even made in the case.147 The TPA mandate on expro
priation is clear. Negotiators should seek to "establish standards 
for expropriation and compensation for expropriation, consistent 
with United States legal principles and practice"148 so as to effectu
ate the "no greater rights" mandate. 149 The article on expropriation 
in the model BIT is similar to Article 1110 of NAFTA except that 
"measure tantamount" was replaced with a formulation of "meas
ures equivalent."15o The innovation is found in Annexes A and B, 
according to which the article shall be interpreted. lSI Annex A, 

143 See Inside Us. Trade, volume 17, no. 6, 12 February 1999, at 1, 18, and ff., citing 
a "confidential" memo by a DFAlT official to its NAFTA counterparts. 

1-14 See Gantz, supra note 79 at 686. See also note 20 and corresponding text on 
FTC interpretations under Article 1131 (2) ofNAFTA 

145 See j'vletalclad, supra note 22 at paras. 102 and ff. See also J.c. Thomas, "The 
Experience of NAFTA Chapter 11 Tribunals to Date: A Practitioner's Perspec
tive," in L. Ritchie Dawson, ed., vVhose Rights? The NAFTA Chapter I I Debate (Ot
tawa: Centre for Trade Policy and Law, 2002),98 at 124; and R. Dolzer, "Indirect 
Expropriations: New Developments?" (2002) 11 NYU. Envt'l LJ. 64 at 72. 

146 See, for example, DePalma, sujJra note 43. 

147 The final award, rendered on 3 August 2005, found no expropriation in this 
case. See j'vlethanex, Final, supra note 42 at Part IV, Chapter D, at para. 6-18. 

148 TPA, supra note 15. 

149 See notes 15-17 in this article and accompanying text. See also Sampliner, 
supra note 141 at 35-39. 

150 This change reflects arguments made in early cases, such as Pope and Talbot Inc. 
v. Canada, IntelimAward, UNCITRAL (26June 2000) at paras. 84, 89, 94, and 
104 [Pope and Talbot, Intelim]; and S.D. j'vlyeTS, Partial Award, supra note 22 at 
paras. 285-86. See also Sampliner, supra note 141 at 5-6; and Kinnear, 
Bjorklund, and Hannaford, supra note 5 at 1110:27-29. 

151 See US Model BIT, sujJra note 2 at Article 6 (Expropliation and Compensa
tion), note 9. See Gantz, sUjJra note 15 at 743-46. 
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cited earlier, defines customary international law. Annex B on ex

propriation provides that 

[t]he Parties confirm their shared understanding that: 

1. Article 6 [Expropriation and Compensation] (I) is intended to reflect 
customary intemationallaw concerning the obligation of States with re

spect to expropriation. 
2. Ail action or a series of actions by a Party cannot constitute an expro

priation unless it interferes with a tangible or intangible property right 
. . ' t[159 ) or: propertyJnterestln<ll~lI1ve~tln~n_ , ,~,.""'. _: '. .. __ .. __ .' 

3. Article 6 ... addresses two situations. The first IS dIrect expropnatlon, 
where an investment is nationalized or otherwise directly expropriated 
through formal transfer of title or outright seizure. . . 

4- The second situation addressed by Article 6 ... is indirect expropnatlOn, 
where an action or series of actions by a Party has an effect equivalent 
to direct expropriation without formal transfer of title or outright 

seizure. 
(a) The determination of whether an action or series of actions by a 

Party, in a specific fact situation, constitutes an indirect expro
priation, requires a case-by-case, fact-based inquiry that considers, 

among other factors: 
(i) the economic impact of the government action, although the fact 

that an action or series of actions by a Party has an adverse 
effect on the economic value of an investment, standing alone, 
does not establish that an indirect expropriation has occurred; 

(ii) the extent to which the government action interferes with dis-

tinct, reasonable investment-bached expectations; and .. 
(iii) the character of the government action. 

(b) Except in rare circumstances, non-discriminatory regulatory actions 
by a Party that are designed and applied to protect legitimate .pub
lic welfare objectives, such as public health, safety, and the enVIron
ment, do not constitute indirect exprOpriations" [emphasis added]. 

First it should be noted that the three factors under Article 4(a) 
of the 'annex have their source in the US Supreme Court decision 
in Penn Central Transportation Co. v. New York City rendered in 1978.

153 

152 This paragraph raises issues in relation to the interaction of the definition of 
investment with the reference to "property rights and property mterest 111 an 
investlnent." 

l53 Penn Central Transp. Co. v. New York City, 438 U.S. 104 (1978) [Penn,Central]. Se~ 
USTR. "Eight Misunderstandings about U.S. InvestmentAgreements and Trade, 
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This case, which concerned the historic preservation of buildings 
and land use regulations, interpreted the Takings Clause of the 5 th 
Amendment to the US Constitution, which provides: "[N] or shall 
private property be taken for public use, without just compensa
tion"154 This decision, and the jurisprudence that followed, has been 
the subject of heavy criticism in the US domestic context. 155 

Second, the language of the annex reflects the process by which 
it was attained. As alluded to earlier, the inter-departmental negoti
ating process, fed by varying interest groups, tends to produce such 
compromise language.156 On the one hand, the annex states that 
Article..6_on_Expcopxiiitionis.JIleanUiLre£lec,t.Cl,ts!mTIary inJ.ITJ:l.Gt~ 
tionallaw. On the other hand, the factors to be considered under 
indirect expropriation are taken from US takings jurisprudence in 
order to meet the mandate from Congress. However, they will only 
be considered "among other factors." Then Article 4(b) of the an
nex in the earlier quote formulates a police power exception. This 
wording was also much debated - for example, whether it should 
be in "rare circumstances" or "exceptional circumstances."157 

March 2007 <http://www.ustr.gov / assets/Trade_Sectors/Services/How_does_ 
trade_in_sen~ces_benefit_your_state/ assecupload_file 12 3_1 0869. pdf> [USTR 
"Eight Misunderstandings]: "4- Investment agreements do not provide greater 
substantive rights to foreigners than to domestic investors in the United States. 
Our agreements provide foreign investors with substantive lights that closely 
correspond to rights already available to any investor under US law-no more 
no less. For example, the text of our agreements applicable to a dispute involv
ing an expropriation claim would be one drawn directly from U.S. Supreme 
Court decisions." See also Inside Us. Trade, volume 20, no. 39, 27 September 
2002, at 18-19. 

154 Constitution of the United States: Amendment V. Interestingly, the decision, as 
it relates to reasonable expectations, was inspired by an article published in 
1967 by Frank r. Michelman who, in turn, was strongly influenced by the writ
ings of Jeremy Bentham. Under Bentham's utility theory, "[p]roperty is noth
ing but a basis of expectations." See F.r. Michelman, "Property, Utility, and 
Fairness: Comments on the Ethical Foundations of Just Compensation' Law" 
(1967) 80(6) Harv. L. Rev. 1165. See also G. Kanner, "Making Laws and Sau
sages: A Quarter-Century Retrospective on Penn Centml Tmnspartatian Co. v. City 
ofNezu York" (2004-5) 13 Wm. and Mary Bill Trs]. 679 at 770. 

155 See, for example, Kanner, supra note 154, who generally favours the rights of 
land owners, but notes that "for the past two decades law journals have been full 
of harshly critical assessments of the state of regulatory takings law. written by 
authors favoring as well as disfavOling far-reaching land-use regulations" (at 707) . 

l56 See note 30 and accompanying text. 

157 To be clear some of the debates predate the US Model BIT, supra note 2, since 
they occurred in the context of the FTA negotiations with Chile and Singapore. 
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The FIPA model generally follows the US approach, 'with an arti
cle on expropriation, reworded to take into account NAFTA con
cerns and an annex that clarifies what is an indirect expropriation. 
Article 13 of the model states: "Neither Party shall nationalize or 
expropriate a covered investment either directly, or indirectly 
through measures having an effect equivalent to nationalization or 
expropriation ... except for a public purpose, in accordance 'with 
due process oflaw, in a non-discriminatory manner and on prompt, 
adequate and effective compensation."158 The text of the annex re
garding indirect expropriation contains only minor differences com
pared to thecorrespondingparagraphsof.the. US annex. For 
instance, "a measure or series of measures" replaced "an action or 
series of action"; "sole" replaced "standing alone"; and an illustra
tion is provided to clarify what "rare circumstances" meansJ59 In 

See Sampliner, supra note 141 at 39-42. See also Inside US Trade, supra note 153 
at 1 and 18-2l. 

158 Canadian FIPA Model, sujJra note 1 at Article 6. As compared to Article 1110 of 
NAFTA, sujJra note 5, and Article 6 of the US Model BIT, supra note 2, the 
model FIPA does not mention the minimum standard of treatment after the 
reference to due process. See McIlroy, supra note 10 at 636-37. 

159 Following is the text of Annex B.13 (1) with differences from the US model 
highlighted in italics: 

The Parties confirm their shared understanding that: 

a) Indirect expropriation results from a measure or series of measu'res of a Party 
that have an effect equivalent to direct expropriation without formal trans·· 
fer of title or outright seizure; 

b) The determination of whether a meaSll?"e or series of measures of a Party 
constitute an indirect expropriation requires a case-by-case, fact-based 
inquiry that considers, among other factors: 

i) the economic impact of the measure or series of measures, although the 
sole fact that a measUTe or series of meas'ures-of a Party has an adverse 
effect on the economic value of an investment does not establish 
that an indirect expropriation has occurred; 

ii) the extent to which the measure or series of measures interfere with dis
tinct, reasonable investment-backed expectations; and 

iii) the character of the meaSUTe or series of meaSUTes; 

c) Except in rare circumstances, such as when a measure or series ofmeasto'es are 
so severe in the light of their purpose that they cannot be 'reasonably viewed as 
having been adopted and applied in goorlfaith, non-discriminatory measures of 
a Party that are designed and applied to protect legitimate public wel
fare objectives, such as health, safety and the em~ronment, do not con
stitute indirect expropriations, 
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addition, the reference to customary international law found in the 
US model's annex is not reproduced in the Canadian model. 160 

What might the impact of this lineage be on the interpretation of 
the indirect expropriation wording of FIPAs? In one scenario, it 
has little impact. Tribunals will analyze the ordinary meaning of 
the terms of the provision and of the annex, as mandated by Arti
cle 31 of the Vienna Convention on the Law of Treaties, and will 
look for support in international customary law or general princi
ples oflaw as applicable. 161 Arguments based on US Supreme Court 
decisions will be considered in the proper frame of international 
law,JQ-Le;l$:<!,IIlpJe,_Cl,1!_C:':yidence_9LthC:':_ PLa,!;:_ti~e of s_taJ:es-,~62 

In another scenario, it has greater impact. Tribunals may find 
that while there is ample support in international law for the con
sideration of the economic impact of the measure and the charac
ter of governmental action, there is less so for "interference with 
distinct, reasonable investment-backed expectations" in the expro
priation context.163 Thus, the temptation could be great to borrow 
from United States Supreme Court takings jurisprudence. (Arbi
trators might reason, openly or not, that this is the immediate source 
of the terms after all.) As Ian Brownlie warns, however, in his dis
cussion of general principles of law as sources of international law, 
"in some cases, for example the law relating to expropriation of 

160 However, Article 40 of the Canadian FIPA model, supra note 1, provides that 
"[aJ Tribunal ... shall decide the issues in dispute in accordance with this Agree
ment and applicable rules of international law." Also omitted from the Canad
ian model are paragraphs (2) related to property rights and (3) on the definition 
of direct expropliation (cited earlier). 

161 Some authors actually argue that the factors in Penn Central, supra note 153, are 
consistent with international customary law. See A. Newcombe, "The Bound
aries of Regulatory Expropriation in International Law" (2005) 20 ICSID Rev.
FILJ 1 at 40 and ff. See also Sampliner, supra note 141, who notes that, 
"[aJlthough no known internationallawjurisprudence or writings have adopted 
the three-part Penn Central test to date, these factors are arguably the most prom
inent ones applied to international takings" (at ll). 

162 See 1. Brownlie, Principles of Public International Law, 6th edition (Oxford: Ox
ford University Press, 2003) at 22. 

163 See C. Levesque, "Distinguishing Expropriation and Regulation under NAFTA 
Chapter 11: Making Explicit the Link to Property," in K Kennedy, ed., The FiTSt 
Decade of NAFTA: The Future of Free Trade in North America (Ardsley, NY: Trans
national Publishers, 2004) at 293. However, see J. Paulsson and Z. Douglas, 
"Indirect Expropriation in Investment Treaty Arbitrations," in N. Horn and S. 
Kroll, eds., ArbitTating FOTeign Investment Disputes: Procedural and Substantive Legal 
Aspects (The Hague: Kluwer Law International, 2004), 145 at 157-58. 
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private rights, reference to domestic law might give uncertain re
sults and the choice of models might reveal ideological predilec
tions."IG4 In this respect, United States Supreme Court decisions 
interpreting the constitutional protection of property are no ex
ception. Hi ') 

In the end, the determination of which scenario prevails might 
have little to do with Canada. The annex on expropriation is found 
in US BIT and FTAs. Some of the countries who sign such agree
ments with the United States have reproduced the annex in their 
agreements with other countries. As such, the "factors" taken from 
United States Supreme Court·decisions can now be found, for exc 
ample, in agreements between Peru and Chile and Singapore and 
India. 1G6 Many tribunals will interpret these provisions, and, once 
this happens, these concepts will have a life of their own, which 
mayor may not come back to haunt Canada. More generally, this 
phenomenon highlights the influence that the United States has 
on the shaping of the international framework for the promotion 
and protection of investment.1G7 US domestic law and principles 
can be found (once again) far away from home. 

164 Brownlie, sujJra note 162 at 16. See also M. Sornarajah, The International Law on 
FOTeign Investment, 2nd edition (Cambridge: Cambridge University Press, 2004), 
on the changing notions of property in the United States and Europe (at 368 

and ff.). 
165 However, one should not overstate the potential impact of "scenario no. 2." 

Overall, the language of the annex, including the police power exception, aims 
to limit the reach of the expropriation provision. See, for example, Gantz, su
pra note 15 at 745, who states: "[The Annex] unquestionably will make it more 
difficult for a foreign investor to claim successfully that any sort of government 
regulatory action is an expropriation, particularly if the regulatory action has 
any environmental or public health nexus." See also McIlroy, supra note 10 at 
636-37, who discusses the retreat in the provision. For a discussion of the po
lice power language, see,] J. Coe,]r. and N. Rubins, "Regulatory Expropriation 
and the Teemed Case: Context and Contlibutlons;"'ii"l Weiler, ed., s1ljJra note 
40 at 642. For a different viewpoint, see M.e. Porterfield, "International Expro
priation Rules and Federalism" (2004) 23 Stan. Envt'l LJ. 3 at 2 and 15-18, 
who argues that even with the clarifications, international law provides for bet
ter treaunent than US domestic law in matters of regulatory takings. 

166 See "Free Trade Agreement between Peru and Chile" (27 August 2006), (in 
Spanish): <http://2005.sice.oas.org/Trade/CHL_PER_FTA/Texto_s.pdf> at 
Article 11.10, Annex 1 I-D; and "Comprehensive Economic Cooperation Agree
ment between India and Singapore" (29]une 2005), <http:/ / commeree.nic.in/ 
ceca/toc.hun> Article 6.5, A.nnex 3-Expropriation. 

167 Gagne and Morin, sujJm note 15 at 371-72. See also Kantor, supra note 15 

at 383. 
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OBJECTIONS TO JURISDICTION AND ADMISSIBILITY 

Experien~e under NAFTA Chapter 11 has taught state parties 
that ~hey mlght.spend years defending cases that they consider to 
b: v~thout ment, ~rivolous, or plainly outside the tribunals' jUlis
diction, before ultimately prevailing. 1GB The model Canadian FIPA 
and the :US ~I~, a~ opposed to Chapter 11, now include provisions 
concernmg junsdlCtion and admissibility. At the time the models 
w:re b~ing drafted, app~icable arbitration rules ultimately provided 
dlscretlO~ t? NAFTA tnbunals to rule on jurisdictional objections 
as a prehmmary matter or to join their analysis to the merits. 169 

NhileobjectionswereTaised-by-state-parties-in-almost-all-Chapter 
11 cases, as of December 2003, only one tribunal had declined to 
exercise jurisdiction as a preliminary matter. 170 

The 1Ylethanex case again became a beacon for discontent. In this 
case, the United States attempted unsuccessfully to have the claim 
rejected as a preliminary matter. Some of the United States's argu
me~ts focused on the lack of jurisdiction (for example, based on 
Article 1 101 (1) on scope and coverage), while others focused on 
inadmissibility (for example, based on Article 1102 1105 and 

) 171 As '11 . ' , Ill0 . an 1 ustratlOn of the latter, the United States submitted: 
"[O]ur 1102 objection is an admissibility objection. In other words 
that taking all of the allegations of fact made to be true, includin~ 
uncontested facts, that as a matter of law, there can be no claim, and 
that the claim is ripe for dismissal at this stage for that reason."172 
~he tribunal rejected many of the arguments presented by the 

Umted States based on the following grounds: it did not have tl1e 
power-to reject claims based on inadmissibility; some of tl1e argu
~ents properl~ related to the merit of the case and not jurisdic
tIOn; and, even m cases where the anruments related tOJ'urisdiction 
h 

b , 

t e legal merit was so intertwined with the facts at issue that the 
matter had to be joined to the merits. 173 At this stage, the tribunal 

168 See Legum, supra note 43 at 351. 

169 See ~NCIT~. Arbitration Rules, supra note 53 at Article 21 (4); and rCSID 
AdditlOnal Faclhty Rules, supra note 52 at Article 45 (5). 

170 Waste lVlanagement 1, supra note 7. 

171 See Methanex .Corporation v. United States, Preliminary Award on jurisdiction 
and ~drmsslbllity, UNCrTRAL (7August 2002) at paras. 84-95 [Methanex, 
] unsdlctlon]. 

li2 Ibid. at para. 109 [emphasis added]. 

173 Ibid .. at paras. 84-95' See 1. Laird, "A Distinetion without a Difference? An Exam
matlon of the Concepts of Admissibility and]urisdiction in Salini v. Jordan and 
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decided that, while "as a whole" the amended statement of claim 
presented by Methanex failed to meet the jurisdictional require
ments of Article 1101 (1), it required further evidence to decide 
whether some of the allegations could bring the case within the 
jurisdiction of the tribunal. l74 In August 2005, almost six years af
ter Methanex served its notice of arbitration and original statement 
of claim, the tribunal ruled that it did not have jurisdiction.175 

Under NAFTA, the limited scope of jurisdictional challenges, the 
tendency of tribunals to join to the merits as well as the time re
quired to defend claims that ultimately lacked merit, among other 
reasons, have led the UnitedStates_and_Canada tojmprove provi: 
sions on preliminary challenges in BITs and FIPAs. The approaches, 
however, vary considerably. In the United States, the TPA mandates 
that negotiators should seek to "improve mechanisms used to re
solve disputes between an investor and a government through (i) 
mechanisms to eliminate frivolous claims and to deter the filing of 
frivolous claims; (ii) procedures to ensure the efficient selection of 
arbitrators and the expeditious disposition of claims."176 On the 
conduct of arbitration, Article 28 of the US model BIT serves to 
meet these goals: 

4. Without prejudice to a tribunal's authority to address other objections 
as a preliminary question, a tribunal shall address and decide as a pre
liminary question any objection by the respondent that, as a matter of 

law, a claim submitted is not a claim fOT which an award in favor of the claim

ant may be made under Article 34. 
(a) Such objection shall be submitted to the tribunal as soon as pos

sible after the tribunal is constituted '" 
(d) The respondent does not waive any objection as to competence or 

any argument on the merits merely because the respondent did or 
did not raise an objection under this paragraph or make use of the 
expedited procedure set out in paragraph 5. 

5. In the event that the respondent so requests,;nthin 45 days after the 
tribunal is constituted, the tribunal shall decide on an exjJedited basis an 
objection under paragraph 4 and any objection that the dispute is not 

l\IIethanex v. USA.," in Weiler, ed., supra note 40 at 201; Legum, sujJm note 43 at 
35 2 . 

174 See l\IIethanex,Jurisdiction, sujJranote 171 at para. 172. 

175 The final award, which counts over 300 pages, also considered the merits of the 
case. See j\1ethanex, Final, sujJra note 42. 

176 TPA., supra note 15 at sec. 2102(b)(3)(G). 
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within the tribunal's competence. The tribunal shall suspend any pro
ceedings on the merits and issue a decision or award on the objection(s), 
stating the grounds therefor, no later than 150 days after the date of 
the request ... 

6. When it decides a respondent'S objection under paragraph 4 or 5, the 
tribunal may, if warranted, award to the prevailing disputing party rea
sonable costs and attorney's fees incurred in submitting or opposing 
the objection. In determining whether such an award is warranted, the 
tribunal shall consider whether either the claimant's claim or the re
spondent's objection was frivolous, and shall provide the disputing par
ti~S_U~_<l§op~1>le....QPRQrtunit:Z~CQmment:277 

First, it should be noted that the provision reflects the two types 
of challenges argued by the United States in iVlethanex but without 
the "admissibility" label. Interestingly, this basis of objection, and 
the inspiration for the expedited procedure, can be found in US 
domestic law. 17S Rule 12 (b) (6) of the Federal Rules of Civil Proce
dure, relating to the presentation of defences, provides as one of 
the defences: "[F] ailure to state a claim upon which relief can be 
granted."179 Second, in the case where the respondent chooses the 
expedited procedure, under paragraph 4, the tribunal does not 
have the discretion to join the analysis of preliminary objections to 
the merits. Third, a disincentive to frivolous claims and objections 
is provided at paragraph 6 through the award to the prevailing 
party of "reasonable costs and attorney's fees."ISO 

While the US model BIT provision is long in details, prescrip
tions, and deadlines (and somewhat convoluted), the c;anadiap 
FIPA model's corresponding provision is just the contrary. Article 
37, entitled "Preliminary Objections to Jurisdiction or Admissibil
ity," states: "Where issues relating to jurisdiction or admissibility 
are raised as preliminary objections, a Tribunal shall, wherever 
possible, decide the matter before proceeding to the merits."ISl 

177 US Model BIT, supmnote 2 at Article 28, paras. 4 and 5 [emphasis added}. 

178 See USTR, "Eight Misunderstandings" supra note 153 : "7. Foreign investors can 
not abuse the process by filing frivolous investor-state claims that threaten state 
and local regulations. Our agreements include checks to ensure that investors 
cannot abuse the arbitration process, such as a special provision (based on US 
court rules) that allows tribunals to dismiss frivolous claims at an early stage of the 
proceedings or to award attorneys' fees and costs as a deterrent to such claims." 

179 US Fed Rules of Civil Procedure, Rule 12 (b) (6). 

180 See Gantz, sujJm note 15 at 758-61; and Legum, supra note 43 at 352-53. 

181 Canadian FIPA Model, supra note 1 at Article 37. 
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Brevity, however, does not guarantee clarity. First, the domains of 
jurisdiction and admissibility are not defined. Does "admissibility" 
mean what the United States argued in lviethanex and what is in the 
model BIT? Does it have the meaning imparted by the Interna
tional Court of Justice in the interpretation of its statute and Rules 
of Court?182 Second, the word "shall" is combined with the quali
fier "whenever possible." How much does this wording really limit 
the power of tribunals to join preliminary objections to the analysis 
of the merit? 

After both models were made public, ICSID also adopted new 
Tll!es .tlJat:.<lcl9-Ies.sC0I1c,c:n1so\'erfrivoI01,1s.daims.183.Parties may now 
l.ave recourse to an expedited procedure to "file an objection that 
a claim is manifestly without legal merit."184 If such an objection is 
filed, the tribunal shall decide on it before proceeding to the exam
ination of other objections - to jurisdiction or competence - or 
proceeding to the merit. 185 It will be interesting to see how tribu
nals under a FIPA might interpret this provision, in conjunction 
with Article 37 of the model. Indeed, the FIPA model provides that 
"[t]he applicable arbitration rules shall govern the arbitration ex
cept to the extent modified by this Section, and supplemented by any 
rules adopted by the Commission under this Section. "186 Would a 
tribunal see an overlap between an "admissibility" objection and 
one to the effect that a claim "is manifestly without legal merit"? If 
so, would the overlap foreclose the use of the expedited proce
dure, since the FIPA maintains some discretion for the tribunal to 
join its analysis of admissibility objections to the merit? Ironically, 
it could be that these new rules will eventually help Canada as a 

182 See discussion in Niethanex,Jurisdiction, supm note 171 at paras. 107'26. See 
also Laird, supm note 173. 

183 See ICSID, Working Paper, supm note 52 at 7. 

184 See IeSID, Arbitration Rules, supm note 52 at Rule'41 (5); and ICSID Addi
tional Facility Rules, s1ljJra note 52 at A.rticle 45(6). 

185 Rule 41 (5) states: "Unless the parties have agreed to another expedited proce
dure for making preliminary objections, a party may, no later than 30 days after 
the constitution of the Tribunal, and in anv event before the first session of the 
Tribunal, file an objection that a claim is 'manifestly without legal merit. The 
party shall specify as precisely as possible the basis for the objection. The Tribu
nal, after giving the parties the opportunity to present their observations on 
the objection, shall, at its first session or promptly thereafter, noti£)' the parties 
ofits decision on the objection." To the same effect, see ICSID Additional Facil
ity Rules, supm note 52. 

186 Canadian FIPA model, supm note 1 at Article 27(3) [emphasis added]. 
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respondent state facing frivolous cases in the context of NAFTA 
Chapter 1 1 but not under the new FIPA model- the provisions of 
which were meant in part to alleviate problems that arose in Chap
ter 1 1 cases. 

In conclusion, domestic procedures have in the United States 
influenced the adoption of an expedited procedure to deal with 
claims under BITs that lack legal merit. It may well be that this 
procedure has also influenced the new procedures at !CSID: In 
this instance, Canada did not opt to adopt the US solutIOn. TIme 
will tell whether the less prescriptive Canadian approach will serve 
to.alleviate...some.oLthe.problems.experiencecljn.Jhe.co.uteXLQ£ 
NAFTA. 

CONCLUSION 

This article has explored different influences on the Canadian 
FIPA model and the US model BIT beyond NAFTA Chapter 11 

itself. The first influence, the NAFTAFTC's interpretation and state
ments, was probably the most obvious since Canada and the United 
States have reproduced a solution that they had developed in the 
context of NAFTA. The second influence, WTO law and cases, is 
slightly more remote but not really surprising since areas of con
vergence in trade and investment law have made comparisons be
tween the two a mainstay of investment arbitration. The third 
influence, US domestic law and principles, is both surprising and 
not. It is not, if one considers the context of elaboration of the 
model in the United States, which includes the TPA's "no greater 
rights" mandate. It is somewhat surprising, however, to find that 
Canada, in the case of the expropriation provision of the model, 
has adopted the US solution. 

What this article exemplifies is the wealth of considerations that 
are found behind the wording of model treaty provisions. The Can
adian FIPA model and the US model BIT depart from past practice 
in a number of ways. First, the models are largely influenced by 
experience with cases, especially under NAFTA Chapter 11. Con
sequently, many provisions attempt to solve problems that have 
arisen in this context. Second, the models implicitly acknowledge 
the realization that developed states can be on the receiving end of 
investor claims from developing countries. When this happens, at 
least in the United States, the government wants to insure that for
eign investors are not provided benefits that are greater than what 
Americans receive in the United States. Third, the models display a 
concern with limiting the discretion of tribunals. The models go to 
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great lengths to provide details and clarifying language. In addi
tion, new procedures - for example, ones relating to th.e treat
ment of preliminary objections - have been adopted. UltImately, 
the US model provides for the po·ssibility of the creation of an ap-
pellate mechanism for investment disputes. .. . . 

As this article has demonstrated, efforts to lImIt the chscretlOn of 
tribunals may hm·vever backfire or be ignored. For ex~mple, is~ues 
can arise in relation to changes in the wording of treatIes over tIme 
or in relation to transfers of law across systems (whether from the 
vVTO or US domestic law). These difficulties can be compounded 
bY-tne"preceelential" effect given by many tribunals to the awards 
of other tribunals. 

More broadly, issues discussed in this article illustrate the fast-
paced evolution of international investment law. The sheer n~mber 
of treaties and disputes, as well as the ad hoc nature of the dlsput.e 
resolution system, present unique challenges. States adapt to thIS 
evolving reality in different ways. A comparison between agreerr:ents 
sianed by the United States and Canada since 2004 and theIr re
s;ective models already shows some evolution and course correc
tions. Other states have renegotiated earlier agreements. Another 
characteristic ofthis evolution is the infhlence of the United States. 
For instance, elements of the US model are starting to spread not 
only to countries with which they conclude FTAs and BITs but also 
to countries that neaotiate with US partners. 

In conclusion, so~e degree of convergence in international in
vestment law is apparent, but how far will it go? One current FIPA 
negotiating partner, India, has already adopted the ?S t~eaty lan
Q"uaae on indirect expropriation in its agreement wIth Smgapore 
~ :: country, of course, that has a previous FTA with the United 
States. Further, China could also end up adopting, via its FIPA with 
Canada, principles found in the United States Supreme .Court d~
cisions interpreting the American constitutional protectIOn of pn
vate property. If anybody still has doubts regarding the profound 
effects of globalization, they can clearly be put to rest. 
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Sommaire 

Influences du Chapitre 11 de l'ALENA et d'autres sources sur les 
modeles canadien et americain de traites bilateraux sur les 
investissemen ts 

Le Canada et les Etats-Unis ont adopte, ces dernieres annees, de nouveaux 
modeles de traites bilateraux sur les investissements. L'expmence acquise 
dans les affaires relevant du Chapitre I I de l'ALENA a certainment colore 
la perception des problemes de reglementation des investissements etrangers. 
Toutefois,leuolutionLe.labore.eLajin_dejairejacejJ,. .. ces_problezneLpJ"@ien: 
nent de sources multiples. Les modeles canadien et ammcain ont en effet 
aussi subi l'influence (I) des interpretations et declarations de la Commis
sion du libre-echange de l'ALENA; (2) du droit de l'Organisation mondiale 
du commerce; et (3) du droit interne ammcain. Plusieurs questions d'inter
pretation se soulevent alors, notammeni les effets des modifications au li
belle des dispositions par rapport a des traites antmeurs, la possibilite de 
"transferer" des regles d 'un systeme juridique iT, un autre (droit internatio
nal ou interne), et l 'utilisation des sentences arbitrales iT, titre de precedent. 
Des questions system~ques sont egalement sou levees relativement aux efforts 
du Canada et des Etats-Unis afin de limiter la discretion des tribunaux 
arbitraux notamment iT, travers des declarations d'interpretation, la crea
tion possible d'un mecanisme d'appel des sentences et l'elaboration de proce
dures accelerees de traitement des objections priliminaires. Cet article illustre 
l'evolution rqpide du droit international des investissements et souligne l'in
fluence des Etats-Unis sur cette evolution. 

Summary 

Influences on the Canadian FIPA Model and US Model BIT: NAFTA 
Chapter 11 and Beyond 

In recent years, Canada and the United States have modified their model 
bi.lateral investment treaties (BITs). If NAFTA Chapter I I cases have pm
vzded the new lens through which investment issues are considered, the solu
tions to pmblems experienced in this context have come from different sources. 
This article explores three influences on the model BITs: the NAFTA Free 
~rade Commission s interpretation and statements, World Trade Organiza
tzan law and cases, and US domestic law and principles. A range of inter
pretatzan issues is raised, from the effects of changes in wording in successive 
treaties, to the "transferability" of law across systems (international and 
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domestic), to the use of arbitral aruanls as pTecedent. Issues of a systemic 
nature are also raised, including attempts at limiting the disCTetion of arbitral 
tribunals through state interpTetations, the possibilit)1 of CTeating an appel
laie mechanism, and a push fOT expedited preliminaTy procedures. The artic 

ele illustrates the fast~paced evohUion of international investment law and 
highlights the influence of the United States on this evolution. 




