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THE MEANING OF ARTICLE 1105 (1) OF THE RAFTA AGREEMENT

(Fourth Opinion OF Professor Sir Robert Jennings, Q.C.)

,i
The meaning of this brief paragraph of the NAFTA Ag-eerent has becoma the sutrect of w]::r:lyir
debate, and one hesitates to Iy the patience of the Tribuna! by adding maie on the sut_:gecr:. i
But the purpose f this uphion ista iry to redoce to its elements what i5in trl.rth a ralatively L
simple matter, The guestion how centers, as does this opinion, upon the Joint Statement of th

NAFTA Free Trade Commission, dated July 31, 2001 and particularly upon the three short !

paragraphs which appear under the heading *&, Minimum Slandard of Treatment in Ascordance

with International Law', ‘

This Cpinion is in two parts. The first geals with the interpretation question, The :
second expiaing why the Clalmants could reasonably be suspiciods of the Himing and seeming |
purposes of the three-party Intervention.

i
L |
|

The Intervention of the Free Trade Commissicn, unlike the earier, lengthy and differing
separate lettars of the thiee Governmients, Is expressed |n three propositions; and [k will b
convenient to take thnse three propositions in the order the Commission fself has taken them;
even though this threefold divislon is doubtless deslerned to divide the 27 wards of the pravisian
irto two parts so that the first 17 words, which the Fespondent Is relatively happy with, an
thus be separatad from the remaining 10 words, which the Respondent is uneasy about; and
avon though the 17 words and the 10 words ar= separeted only by a tomma in the ane shart,
sentence af Article 1105.1, the 10 words being guite dearly mtehded to qualify in some way te
first 17 words, The Commission’s proposition number 1’ reads: i

‘i, Artide 1105 (1) prescribes the custerary internationz] law rriRirmu
standard of treatment of aliens as the mirimum standard of freatment to be
afforded to investmenits of Investors of another party.

The trouble with this propesition is just that Articie 2105 (1} n fact prescribes nothing of the !
sort. The Article nowhere mentions 'aliens nor ind:ed does any other article ol Chapter 11 of
the NAFTA Agreement. Aptide 1105 is not aboul afizns but about investnyants of investors of
anather Party.” (see alsa Article 1101 on ‘Scope and Coveragg’).  Nor does it use the word
‘eugtomany’s rot even In the heading of the Article *Minimurm Standard of Treatment. .

i
, . i
This atempt to Interpret’ the paragraph only after first materiatly changing the text of
the paragraph does, however, betray the atm of this so-ceiled interpretation, which is to replace

the plainfy steted requirements for the treatment of ‘investors of sncther Party’, by the former
customary intemational law minkmum standard for the treatment of afins, ;

That sg-called “minimum’ standard for the treatment of *allens” was the product of the
European and North American States wishing 1a demand a standard for the treatment of their
hestianals In foreign countrlas, which they called minimum’, but was nevertheless thought to:be
higher than the: lotal nationalstandard in sorme defendant countries, and which national
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standard those countries claimed sufficed for the purpeses of internanunai_lau:.l. One of these
D1ﬂﬂl'iﬂﬂgs1, the Neer cage, is cited by the United States Rejcinder as seminar {US Rejoinder

p. 57, note €4), That was (e case where the mibunal rajected a United States daim that the .
Mexican Stale was llabla to make reparation for Tts {ajiure to find and punish the bandit wh::r ‘
had murdeved Mr. Neer in up-cauntry Mexito in 1924; and he'd that in order to amount to "an
international delinquency’, the Respondent's fatture to “act should amount, Lo an outrage, to 'bar1
faith, to wifill neglect of duty, or to an insufficienicy of governmental ad_:mn. snrfar Eht?rt of .
ternational standards that every reasonable man weld readily recognize its insuffidency.” |
Thase are te familiar words that strongly attract the United States as a classical statement of a
minium standard for the treatment of aliens, which skandard it asks tha ‘_rribunal to apply in
the present case, But quite apart from the rather starding arachroniem of tn,f'mg ] apph{ tu_
investors and investments in 2001 the standands for the protection of aliens against bandits in;
1924, the M2ercase wae not a paraliel case to the present one even in 1926, The present case
15 met a clairm based upon a customary law Yintermations) delinquency’, but a clatm b::lsad upan |
the express terms of the NAFTA Agreement, And t is not a case complaining of an insufficiency
of a States response to actions that were not aczians of the State or its agents and 50 were nqt
directly attributable to the State in internadonal law, but of ‘measures adopted or mainteined” i
by the Unitec States (NAFTA Ariicle 1101), which measures ag befieved to be in breach of the
NAFTA Agrecment. Thus, the refevance of Meertn thic case Ts very desithtful, J

Tn any event it 14 important in the interests of legal historical accuracy t6 remember that
the very existence ot @ so-called minimum stamlard fui the treatment of aliens was vigoraushy!
contested by Latin Ametiten and other defendant States. But that once famous intermational |
leqi! controversy s now forgotten, and in the conterrporary law concerning the treatment of
afiens, the position has changed much with the advert of an intermational law of human rights
which are irrespective of nationality or of alienage. Tt is interesting t note that the ’,
Inturnational Law Commission's latast draft codifying tha existing internztional law of State
Respondibility has found no need to mention a minimum internationa] standard for the
treztment ¢f aliens in any one of iks draft 58 articles. ‘|

As to the heading of Article 1105, *Minimurn Standard of Treatment’, one rlght with |
reason suppose that this heading was intended to refer to the minimum standard required by
the NAF 1A Agreement for the treatment of Ynvestments of ivestors of another Party; which:
standard is Indeed, in conformity with that meaning of the heading, defined by that Arficla,

Finalfy, on this first proposition of the Free Trade Commission, it is an ingenlous :
divarsion inviting exernination of the compicated area of the general Intemationat law !
rrncerning the treatment of alfens. But this is not what Article 1105 ig about, Itls about the;
mirgmumm trestment of the Investments of an Investor of another Party to the NAFTA !
Agreement. Arilele 1105 dues not anywhere mention efther the termn "custemary’ oF the terrr!I
‘alier, The first proposition of the Free Trade Commission, far from Interpreting Article 1105
{1), simply tries to sybstitte for the express terms of Article 1105 an aliogether different
skandard. !

The Free Tracle Commission’s paragraph 2 reads:
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"The concepts of “fair and equitable tregtment” and “full p_mtE_i;tien s_n*u:! secH Aty

da not regsira treatment In addition to or beyond that which 1 ra_quared by the i
cusiomary intamational law minimum stznclard of reatment of afiens.” |

It is well herc to remind ourselves of what e fast T waords of the Article 1105 (L) actually do!
say. Those words are:* . . . including fair and equitabla treztment and full pragection and .

sequrty.’

‘fet agein the word ‘customary” is an Interptletion by the Comimilssion, as is elsq the |
viord “aliens’. This Is a curiolsly crab-like way of going about an interptetation of a given text..
Tt is as If the Commission's drafiers were apprehenshve lest tmera might indaed now be a |
modern customary law dealing with fnvestors and investments, and it is this that moves them t0
Incist so blatantly that it is the former law abol, the reztment of aliens that, for DVIOUS
ressons, they much prefer,

4

But the werds ‘including fair and aquitable trogtmant and full protection and security” afe
part of the actual text of the Article, Cne clear and lementary rule af interpretation 15 that
wartls uged in the text to te Interpreted ore to be assurned o have been used for some
purgose 2hd irtention. It is not to be assumned, without very clear reasons, that 10 words out:!
of 27 are merely otiose 50 that presumably the Ariic'e woulkd have had the same meanireg If
ey hiad been omitted and only the first 17 words remained.

Tha Eres Trade Commission does not quite care 1o suggest that, Tnstead they bse thig
pihar, rather too obviously self-serving formula, Ha these 10 words ‘o not require treatment
T nddition to or beyond that which is required by the custamary Tnermational lew rdnimum
standard of trestment of alieng’. That may or may not be so. BAL it is not 2 question that s
within the remit of this Tribunal to decide. Arficie 1105 does not provide a rule for the :
treatment, of aliens, nor Is it concerned with the custemary international law about the |
treatment of aliens. It is a treaty provision defining the treatment. required by the treaty for ‘-
nvestments of vestors of anather Parly. And the only cograte guestion that could anse |
concerning the actual text of this Articie Is whether these lzst 10 words reguire treatient of e
st ents of the investors of another Party in addition to or beyond that which is requived by
‘rreatment In accordance with iMternational law’. Acter ali this is a yuestion of the interpretatipn
of the text: of a treaty and one really must stick 1o the words used in that text, nat invent 2 new
text that might more readily vield the meaning desired., :

As o this quastion, whether the last 10 words add %o or go beyond what is already ]
required by treatrment in occordance with sinternatianal law’, the answer will no daoubt depen
Lpon what one intludes under the term international jaw’, The Claimarts should not reafly
rind whather the last 10 words are regarded In thaory as concepts already safely induded injS
wreabment in accordance with Intermatiunal lew’ or are regarded as 40 additign. What makiass,
for the purposes of interprelation, & that these 10 words - . . » including fair and equitable f
treatment and full, protection and security’ - are textualy part of the Article 1105 (1) and s6!
define ohligations of the Parties and must be ppiisd. ;

|
Thers ran be o mystery about why these concapts were included in the Artice, They
are provisions that have been included In virlually 2!l investment treabes, including not swures
hut hundreds of BITS. And this being a question net about the sources of Intermational kaw nar
even about the nature of customary law, but about the cortect interpretation of & given tex] it
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is surely obviols that the Interpretation must take it gecount that great volume of gaperal lal
he NAFTA Agreement may or :

that employs these conrepts. The Farties when they concluded ¥
may not have thought about the ambiguity of the wort Tnciuding’ in the Enghish language; but
whett: they clearly did wish to say was that the required treatment must in elther case include |
fair and equittle treatment and ful protection and seeurity’, They certalny did not expect

that this treatment would be diminished by & pretence that it s included in the customary !
international aw about the treatment of alions. Far i that were the net result of Arilde 1105
(1), what was the point of drafting a treaty underbaking which did no more than require what !

the general law already required anyway?
i
|

The issue, in a nushel, is this: i the three gosernments are suggesting that NAFTA |
{and the hundreds of BITs) does notrequire & Ctate to provide fair and equitable n'ea‘tmeqt. the
suggestion s preposterous. Tt cannot he recondled with the text of Artide 1105(1), nor with
any canon of interpretation of intermational law, If that is indeed the position of the three
governments, then the Tribunel should treat the “interpretation” as an attempted amendment

Yhak bas no binding effect.

!
1
I
The Commission’s paragraph 3 reads: |
‘A determination that there has bean & breach: of anather provision, of the '
NAFTA, or of a separate intemational agreetyent, does not astablish that there '

has been a braach of Article 1105 (1)1 :

This again is & curious statement to find under the Commission's Heading of *Mininaum StEITIdE:II'EI
of Treatmant in Accordance with Internations Law’ A determimation that there has heena
Ereach of another provision of NAFTA - presu mably & determination by some court o tribimal
campetent to make the determination — might, ar might net astablish that there has also beeﬂ a
breach of Article 1105 (1), One would neec to conzUlt the actual terms of the determination ps
well & tha two pravislons ih question, And while & hreach of another pravision of NAFTA or a
soparate agresment may het be sufficient in all circumstances to establish a breach of Article,
1105(1), such a breach must surely e relevant avidance concerning whether an investor or an
vestment has received fair and equitable trestment. The Free Trade Commlssion does not!
contend ethenwise, and it 15 tus CIiTicu't to understand the utility of this portion of the

Interprateldon.

%O

11

it wrould be wrong Lo dissuss these thros-Parky intarpratatiane of what have he:nmé
ke words of this arbitration, witholt protesting the Improprety of the three governments |
miaking suct) an intervention well into the process of arbitration, not orly efter the benefit of
seeing the written pleadings of the paries but also virlually prompted by them, In the present
case, withaut, even asking for leave, one of the actual Parties to the arbitration has guite
eyidently organized a démarch intended (o apply pressure on the tribunal to find in a certain
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Jiracicn by amending the tresty to cuail imvesior protoctions. "This s surely 2915Tft_3;§ ggfé

E;IE'"I'IF;:I"t‘Fr’ -."Ll'|tjﬁ of the dun precea: of JUstice, 'TE Fé'l‘lﬁiﬁt g;ig;;if mi'ﬁ:;;; H';"E has for
. . " T, : :—ﬁ =] 1 ]

arigin andlhas hegame internationa! (see NAFTA ! o et

sﬂﬁlﬂnﬂ nasn perardad us the querdian af due processs. 1L i5 very sad o see s P

yekrayal of principles OF which the United States hiag iong been me revered author and

practtioner. R.}/ U’[meing,n

ALY, Jennings
& Sept, 2001
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