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4 CONTINENTAL SHELF (JUDGMENT)

JUDGMENT

Present: President BUSTAMANTE Y RIVERO; Vice-President KORETSKY; Judges
Sir Gerald FITZMAURICE, TANAKA, JESSUP, MORELLI, Sir Muhammad
ZAFRULLA KHAN, PADILLA NERVO, FORSTER, GROS, AMMOUN, BENG
ZON, PETREN, LACHS, ONYEAMA; Judges ad hoc MOSLER, SORENSEN;
Registrar AQUARONE.

In the North Sea Continental Shelf cases,

between

the Federal Republic of Germany,
represented by

Dr. G. Jaenicke, Professor of International Law in the University of Frank-
furt am Main,

as Agent,
assisted by
Dr. S. Oda, Professor of International Law in the University of Sendai,
as Counsel,
Dr. U. Scheuner, Professor of International Law in the University of Bonn,
Dr. E. Menzel, Professor of International Law in the University of Kiel,
Dr. Henry Herrmann, of the Massachusetts Bar, associated with Messrs.

Goodwin, Procter and Hoar, Counsellors-at-Law, Boston,
Dr. H. Blomeyer-Bartenstein, Counsellor 1st Class, Ministry of Foreign

Affairs,
Dr. H. D. Treviranus, Counsellor, Ministry of Foreign Affairs,
as Advisers,

and by Mr. K. Witt, Ministry of Foreign Affairs,
as Expert,

and

the Kingdom of Denmark,
represented by

Mr. Bent Jacobsen, Barrister at the Supreme Court of Denmark,
as Agent and Advocate,
assisted by

Sir Humphrey Waldock, CM.G., O.B.E., Q.c., Professor of International
-'Law in the University of Oxford,

as Counsel and Advocate,
H.E. Mr. S. Sandager Jeppesen, Ambassador, Ministry of Foreign Affairs,

Mr. E. Krog-Meyer, Head of The Legal Department, Ministry of Foreign
Affairs,

Dr. 1. Foighel, Professor in the University of Copenhagen,
Mr. E. Lauterpacht, Member of the English Bar and Lecturer in the Uni

versity of Cambridge,
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PLATEAU CONTINENTAL (ARRET)

ARRET

4

Presents: M. BUSTAMANTE Y RIVERO, President; M. KORETSKY, Vice-President;
sir Gerald FITZMAURICE, MM. TANAKA, JESSUP, MORELLI, sir Muham
mad ZAfRULLA KHAN, MM. PADILLA NERVO, FORSTER, GROS,
AMMOUN, BENGZON, PETREN, LACHS, ONYEAMA,juges; MM. MOSLER,
SORENSEN, juges ad hoc; M. AQUARONE, Greffier.

En les alfaires du Plateau continental de la mer du Nord,

entre

la Republique federalt:: d'Allemagne.
representee par

M. G. Jaenicke, professeur de droit international a I'Universite de Francfort
sur-Ie-Main,

comme agent,

M. S. Oda, professeur de droit international a l'Universite de Sendai,
comme conseil,
M. U. Scheuner, professeur de droit international a l'Universite de Bonn,
M. E. Menzel, profc~sseur de droit international a l'Universite de Kiel,
M. Henry Herrmann, du barreau du Massachusetts, membre associe du

cabinet Goodwin" Procter and Hoar, avocats aBoston,
M. H. Blomeyer-Bartenstein, conseiller de premiere classe au ministere des

Alfaires etrangeres,
M. H. D. Treviranus, conseiller au ministere des Alfaires etrangeres,
comme conseillers,
et par
M. K. Witt, du ministere des Alfaires etrangeres,
comme expert,

et

Ie Royaume du Danemark,
represente par

M. Bent Jacobsen, avocat a la Cour supreme du Danemark,
comme agent et avocat,

sir Humphrey Waldock, C.M.G., O.B.E., Q.c., professeur de droit inter
national a I'Universite d'Oxford,

comme conseil et avocat,
S. Exc. M. S. Sandager Jeppesen, ambassadeur, du ministere des Alfaires

etrangeres,
M. E. Krog-Meyer, chef du service juridique du ministere des Affaires

etrangeres,
M. I. Foighel, professeur a I'Universite de Copenhague,
M. E. Lauterpacht, membre du barreau anglais, maitre de conferences a

l'Universite de Cambridge,
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5 CONTINENTAL SHELF (JUDGMEN1)

Mr. M. Thamsborg, Head of Department, Hydrographic Institute,
as Advisers,
and by
Mr. P. Boeg, Head of Secretariat, Ministry of Foreign Affairs,
Mr. U. Engel, Head of Section, Ministry of Foreign Affairs,
as Secretaries,

and between

the Federal Republic of Germany,
represented as indicated above,

and

the Kingdom of the Netherlands,
represented by

Professor W. Riphagen, Legal Adviser to the Ministry of Foreign Affairs,
Professor of International Law at the Rotterdam School of Economics,

as Agent,
assisted by
Sir Humphrey Waldock, C.M.G., O.B.E., Q.c., Professor of International

Law in the University of Oxford,
as Counsel,
Rear-Admiral W. Langeraar, Chief of the Hydrographic Department,

Royal Netherlands Navy,
Mr. G. W. Maas Geesteranus, Assistant Legal Adviser to the Ministry of

Foreign Affairs,
Miss F. Y. van der Wal, Assistant Legal Adviser to the Ministry of Foreign

Affairs,
as Advisers,
and by
Mr. H. Rombach, Divisional Head, Hydrographic Department, Royal

Netherlands Navy,
as Deputy-Adviser,

THE COURT,

composed as above,

delivers the following Judgment:
By a letter of 16 February 1967, received in the Registry on 20 February 1967,

the Minister for Foreign Affairs of the Netherlands transmitted to the Registrar:
(a) an original copy, signed at Bonn on 2 February 1967 for the Governments

of Denmark and the Federal Republic of Germany, of a Special Agree-
ment for the submission to the Court of a difference between those two
States concerning the delimitation, as between them, of the continental
shelf in the North Sea;

(b) an original copy, signed at Bonn on 2 February 1967 for the Governments
of the Federal Republic of Germany and the Netherlands, of a Special
Agreement for the submission to the Court of a difference between those
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PLATEAU CONTINENTAL (ARRET) 5

M. M. Thamsborg, chef de service a I'Institut hydrographique,
comme conseillers,
et par
M. P. Boeg, chef de: secretariat au ministere des Affaires etrangeres,
M. U. Engel, chef de section au ministere des Affaires etrangeres,
comme secretaires,

et entre

Ia Republique federale d'Allemagne,
representee comme il est dit ci-dessus,

et

Ie Royaume des Pays··Bas,
represente par

M. W. Riphagen, jurisconsulte du ministere des Affaires etrangeres, profes
seur de droit intt:rnational a I'Ecole des sciences economiques de Rotter
dam,

comme agent,

sir Humphrey Waldock, C.M.G., O.B.E., Q.c., professeur de droit inter
national a l'Universite d'Oxford,

comme conseil,
Ie contre-amiral W. Langeraar, chef du service hydrographique de la Marine

royale des Pays-Bas,
M. G. W. Ma-as Gf:esteranus, jurisconsulte adjoint du minis re des Affaires

etrangeres,
Mile F. Y. van der Wal, jurisconsulte adjoint du ministere des Affaires

etrangeres,
comme conseillers,
et par
M. H. Rombach, chef de division au service hydrographique de la Marine

royale des Pays-Bas,
comme conseiller adjoint,

LA COUR,

ainsi composee,

rend l'arrh suivant:
Par lettre du 16 fevrier 1967, re<;ue au Greffe Ie 20 fevrier 1967, Ie ministre

des Affaires etrangere:s des Pays-Bas a adresse au Greffier:
aJ un exempIaire original d'un compromis, signe a Bonn Ie 2 fevrier 1967 pour

les Gouvernements du Danemark et de la Republique federale d'Allemagne,
soumettant ala Cour un differend entre ces deux Etats relatif a la delimita
tion du plateau continental de la mer du Nord entre eux;

bJ un exemplaire original d'un compromis, signe a Bonn Ie 2 fevrier 1967
pour les Gouvernements de la Republique federale d'AJlemagne et des
Pays-Bas, soumettant a la Cour un differend entre ces deux Etats relatif

6



6 CONTINENTAL SHELF (JUDGMENT)

two States concerning the delimitation, as between them, of the continental
shelf in the North Sea;

(c) an original copy, signed at Bonn on 2 February 1967 for the three Govern
ments aforementioned, of a Protocol relating to certain procedural ques
tions arising from the above-mentioned Special Agreements.

Articles 1 to 3 of the Special Agreement between the Governments of Den
mark and the Federal Republic of Germany are as follows:

"Article J
(I) The International Court of Justice is requested to decide the follow

ing question:
What principles and rules of international law are applicable to the

delimitation as between the Parties of the areas of the continental shelf
in the North Sea which appertain to each of them beyond the partial
boundary determined by the above-mentioned Convention of 9 June
1965?
(2) The Governments of the Kingdom of Denmark and of the Federal

Republic of Germany shall delimit the continental shelf in the North Sea
as between their countries by agreement in pursuance of the decision
requested from the International Court of Justice.

Article 2
(I) The Parties shall present their written pleadings to the Court in the

order stated below:
I. a Memorial of the Federal Republic of Germany to be submitted

withip six months from the notification of the present Agreement to
the JUrt;

2. a Counter-Memorial of the Kingdom of Denmark to be submitted
within six months from the delivery of the German Memorial;

3. a German Reply followed by a Danish Rejoinder to be delivered
within such time-limits as the Court may order.

(2) Additional written pleadings may be presented if this is jointly
proposed by the Parties and considered by the Court to be appropriate to
the case and the circumstances.

(3) The foregoing order of presentation is without prejudice to any
question of burden of proof which might arise.

Article 3
The present Agreement shall enter into force on the day of signature

thereof."

Articles I to 3 of the Special Agreement between the Governments of the
Federal Republic of Germany and the Netherlands are as follows:

"Article 1
(I) The International Court of Justice is requested to decide the follow

ing question:
What principles and rules of international law are applicable to the

delimitation as between the Parties of the areas of the continental shelf
in the North Sea which appertain to each of them beyond the partial
boundary determined by the above-mentioned Convention of I Decem
ber 1964?

7



PLATEAU CONTINENTAL (ARRET) 6

a la delimitation du plateau continental de la mer du Nord entre eux;

c) un exemplaire original d'un protocole, signe a Bonn Ie 2 fevrier 1967 pour
les trois gouvernements precites, relatif a certaines questions de procedure
resultant des compromis ci-dessus mentionnes.

Les articles 1 a3 du compromis entre les Gouvernements du Danemark et de
la Republique federak d'Allemagne sont ainsi con9us:

«Article premier
I) La Cour internationale de Justice est priee de trancher la question

suivante:
Quels sont les principes et les regles du droit international applicables

a la delimitation entre les Parties des zones du plateau continental de la
mer du Nord relevant de chacune d'elles, au-dela de la ligne de delimi
tation partielle determinee par la convention susmentionnee du 9 juin
1965?
2) Les Gouvernements du Royaume du Danemark et de la Republique

federale d'Allemagne delimiteront Ie plateau continental de la mer du
Nord entre leurs pays par voie d'accord conclu conformement a la decision
demandee a la Cour internationale de Justice.

Article 2
I) Les Parties deposeront devant la Cour les pieces de la procedure

ecrite dans l'ordre suivant:
I. memoire de la Republique federale d'Allemagne devant etre soumis

dans les six mois qui suivront la notification du present accord it la
Cour;

2. contre-memoire du Royaume du Danemark devant etre soumis dans
les six mois qui suivront la remise du memoire allemand;

3. replique aUemande suivie d'une duplique danoise, devant etre
soumises dans des delais a fixer par la Cour.

2) Des pieces ecrites supplementaires pourront etre presentees si les
Parties Ie proposl~nt en commun et si la Cour l'estime approprie a l'affaire
et aux circonstances.

3) L'ordre indique ci-dessus pour Ie depot des pieces ne prejuge en rien
de la charge de la preuve.

Article 3
Le present accord entrera en vigueur Ie jour de sa signature. II

Les articles I a 3 du compromis entre les Gouvernements de la Republique
federale d'Allemagne et des Pays-Bas sont ainsi con9us:

«Article premier
1) La Cour internationale de Justice est priee de trancher la question

suivante:
Quels sont ks principes et les regles du droit international applicables

a la delimitation entre les Parties des zones du plateau continental de la
mer du Nord relevant de chacune d'elles, au-delade la ligne de delimi
tation partielle determinee par la convention susmentionnee du 1er

decembre 19M?

7



7 CONTINENTAL SHELF (JUDGMENT)

(2) The Governments of the Federal Republic of Germany and of the
Kingdom of the Netherlands shall delimit the continental shelf of the
North Sea as between their countries by agreement in pursuance of the
decision requested from the International Court of Justice.

Article 2
(I) The Parties shall present their written pleadings to the Court in the

order stated below:
I. a Memorial of the Federal Republic of Germany to be submitted

within six months from the notification of the present Agreement to
the Court;

2. a Counter-Memorial of the Kingdom of the Netherlands to be sub
mitted within six months from the delivery of the German Memorial;

3. a German Reply followed by a Netherlands Rejoinder to be delivered
within such time-limits as the Court may order.

(2) Additional written pleadings may be presented if this is jointly
proposed by the Parties and considered by the Court to be appropriate to
the case and the circumstances.

(3) The foregoing order of presentation is without prejudice to any
question of burden of proof which might arise.

Article 3
The present Agreement shall enter into force on the day of signature

thereof. "

The Protocol between the three Governments reads as follows:

"Protocol
At the signature of the Special Agreement of today's date between the

Government of the Federal Republic of Germany and the Governments
of the Kingdom of Denmark and the Kingdom of the Netherlands respec
tively, on the submission to the International Court of Justice of the dif
ferences between the Parties concerning the delimitation of the continental
shelf in the North Sea, the three Governments wish to state their agreement
on the following:

1. The Government of the Kingdom of the Netherlands will, within a
month from the signature, notify the two Special Agreements together
with the present Protocol to the International Court of Justice in accor
dance with Article 40, paragraph I, of the Statute of the Court.

2. After the notification in accordance with item 1 above the Parties
will ask the Court to join the two cases.

3. The three Governments agree that, for the purpose of appointing a
judge ad hoc, the Governments of the Kingdom of Denmark and the King
dom of the Netherlands shall be considered parties in the same interest
within the meaning of Article 31, paragraph 5, of the Statute of the Court."

Pursuant to Article 33, paragraph 2, of the Rules of Court, the Registrar at
once informed the Governments of Denmark and the Federal Republic of
Germany of the filing of the Special Agreements. In accordance with Article 34,
paragraph 2, of the Rules of Court, copies of the Special Agreements were
transmitted to the other Members of the United Nations and to other non
member States entitled to appear before the Court.

8



PLATEAU CONTINENTAL (ARRET) 7

2) Les Gouvernements de la Republique federale d'Allemagne et du
Royaume des Pays-Bas delimiteront Ie plateau continental de la mer du
Nord entre leurs pays par voie d'accord conclu conformement a la deci
sion demandee it la Cour internationale de Justice.

Article 2
1) Les Parties deposeront devant la Cour les pieces de la procedure

ecrite dans I'ordre suivant:
1. memoire de la Republique federale d'Allemagne devant etre soumis

dans les six mois qui suivront la notification du present accord a la
Cour;

2. contre-memoire du Royaume des Pays-Bas devant etre soumis dans
les six mois qui suivront la remise du memoire allemand;

3. replique allemande suivie d'une duplique neerlandaise, devant etre
soumises dans des delais a fixer par la Cour.

2) Des pieces ecrites supplementaires pourront etre presentees si les
Parties Ie proposent en commun et si la Cour I'estime approprie it I'affaire
et aux circonstances.

3) L'ordre indique ci-dessus POUl Ie depot des pieces ne prejuge en rien
de la charge de la preuve.

Article 3
Le present accord entrera en vigueur Ie jour de sa signature. »

Le protocole entre: les trois gouvernements est ainsi con~u:

«Protocole
En signartt les compromis intervenus cejour entre Ie Gouvernement de la

Republique fedl~rale d'Allemagne et les Gouvernements du Royaume du
Danemark et du Royaume des Pays-Bas aux termes desquels sont soumis
a la Cour internationale de Justice les differends entre les Parties concer
nant la delimitation du plateau continental de la mer du Nord, les trois
gouvernements tiennent it declarer leur accord sur ce qui suit:

1. Le Gouvernement du Royaume des Pays-Bas notifiera, dans Ie mois
de la signature, les deux compromis et Ie present protocole a la Cour inter
nationale de Justice, conformement it I'article 40, paragraphe I, du Statut
de la Cour.

2. Une fois [aile Ja notification prevue au paragraphe precedent, les
Parties demanderont it la Cour de joindre les deux instances.

3. Les trois gouvernements conviennent qu'auxfins de la designation
d'un juge ad hoc les Gouvernemcnts du Royaume du Danemark et du
Royaume des Pays~Bas seront consideres comme faisant cause commune
au sens de l'article 31, paragraphe 5, du Statut de la Cour. ))

Conformement it I'article 33, paragraphe 2, du Reglement de la Cour, Ie
Greffier a immediatement notifie Ie depot des compromis aux Gouvernements
du Danemark et de la Republique federale d'Allemagne. Conformement a
l'article 34, paragraphe 2, dudit Reglement, copie des compromis a ete trans
mise aux autres Mi:mbres des Nations Unies, ainsi qu'aux autres Etats non
membres admis it ester devant la Cour.

8



8 CONTINENTAL SHELF (JUDGMENT)

By Orders of 8 March 1967, taking into account the agreement reached
between the Parties, 21 August 1967 and 20 February 1968 were fixed respec
tively as the time-limits for the filing of the Memorials and Counter-Memorials.
These pleadings were filed within the time-limits prescribed. By Orders of
1 March 1968, 31 May and 30 August 1968 were fixed respectively as the time
limits for the filing of the Replies and Rejoinders.

Pursuant to Article 31, paragraph 3, of the Statute of the Court, the Govern
ment of the Federal Republic of Germany chose Dr. Hermann Mosler. Profes
sor of International Law in the University of Heidelberg, to sit as Judge ad hoc
in both cases. Referring to the agreement concluded between them according
to which they should be considered parties in the same interest within the
meaning of Article 31, paragraph 5, of the Statute, the Governments of Den
mark and the Netherlands chose Dr. Max S0rensen, Professor of International
Law in the University of Aarhus, to sit as Judge ad hoc in both cases.

By an Order of 26 April 1968, considering that the Governments of Denmark
and the Netherlands were, so far as the choice of a Judge ad hoc was concerned,
to be reckoned as one Party only, the Court found that those two Governments
were in the same interest, joined the proceedings in the two cases and, in modi
fication of the directions given in the Orders of 1 March 1968, fixed 30 August
1968 as the time-limit for the filing of a Common Rejoinder for Denmark and
the Netherlands.

The Replies and the Common Rejoinder having been filed within the time
limits prescribed, the cases were ready for hearing on 30 August 1968.

Pursuant to Article 44, paragraph 2, of the Rules of Court, the pleadings
and annexed documents were, after consultation of the Parties, made available
to the Governments of Brazil, Canada, Chile, Colombia, Ecuador, Finland,
France, Honduras, Iran, Norway, Sweden, United Kingdom of Great Britain
and Northern Ireland, United States of America and Venezuela. Pursuant to
paragraph 3 of the same Article, those pleadings and annexed documents were,
with the consent of the Parties, made accessible to the public as from the date
of the opening of the oral proceedings.

Hearings were held from 23 to 25 October, from 28 October to I November,
and on 4, 5, 7, 8 and II November 1968, in the course of which the Court
heard, in the order agreed between the Parties and accepted by the Court, the
oral arguments and replies of Professor Jaenicke, Agent, and Professor Oda,
Counsel, on behalf of the Government of the Federal Republic of Germany;
and of Mr. Jacobsen and Professor Riphagen, Agents, and Sir Humphrey
Waldock, Counsel, on behalf of the Governments of Denmark and the Nether
lands.

In the course of the written proceedings, the following Submissions were
presented by the Parties:

On behalf of the Government of the Federal Republic of Germany,

in the Memorials:

"May it please the Court to recognize and declare:
I. The delimitation of the continental shelf between the Parties in the

North Sea is governed by the principle that each coastal State is entitled
to a just and equitable share.

9



PLATEAU CONTJNENTAL (ARRET) 8

Par ordonnances du 8 mars 1967, les delais pour Ie depot des memoires et
contre-memoires ont ete fixes, en tenant compte de l'accord intervenu entre les
Parties, aux 21 aoOt 1967 et 20 fevrier 1968 respectivement. Ces pieces de
procedure ont ete deposees dans les delais prescrits. Par ordonnances du ler
mars 1968, les delais pour Ie depot des repliques et dupliques ont ete fixes aux
31 mai et 30 aoOt 1968 respectivement.

En application de l'article 31, paragraphe 3, du Statut de la Cour, Ie Gouver
nement de la Republique federale d'Allemagne a designe M. Hermann Mosler,
professeur de droit international a l'Universite de Heidelberg, pour sieger com
me juge ad hoc dans les deux affaires. Se referant aI'accord conclu entre eux et
aux termes duquel jls devaient etre consideres comme faisant cause commune
au sens de I'article 31, paragraphe 5, du Statut, les Gouvernements du Dane
mark et des Pays-Bas ont designe M. Max Sorensen, professeur de droit inter
national aI'Universite de Aarhus, pour sieger comme juge ad hoc dans les deux
a ffa ires.

Par ordonnance du 26 avril 1968, considerant que les Gouvernements du
Danemark et des Pays-Bas ne comptaient, en ce qui concerne ladesignation d'un
juge ad hoc, que pour une seule Partie, la Cour a constate que ces deux Gouver
nements faisaient cause commune, joint les instances dans les deux affaires et,
modifiant les prescriptions des ordonnances du Ier mars 1968, fixe au 30 aoOt
1968 Ie delai pour Ie depot d'une duplique commune du Danemark et des Pays
Bas.

Les repliques et ][a duplique commune ayant ete deposees dans les delais
prescrits, les affaires se sont trouvees en etat Ie 30 aoOt 1968.

En application de ]'article 44, paragraphe 2, du Reglement, les pieces de la
procedure ecrite ont, apres consultation des Parties, ete mises a la disposition
des Gouvernements du Bresil, du Canada, du Chili, de la Colombie, des Etats
Unis d'Amerique, de I'Equateur, de la Finlande, de la France, du Honduras, de
l'lran, de la Norvege, du Royaume-Uni de Grande-Bretagne et d'Irlande du
Nord, de la Suede et du Venezuela. En application du paragraphe 3 du meme
article, ces pieces ont, avec l'assentiment des Parties, ete rendues accessibles au
public a dater de l'ouverture de la procedure orale.

Des audiences ont ete tenues du 23 au 25 octobre, du 28 octobre au Ier
novembre et les 4, 5, 7, 8 et II novembre 1968, durant lesquelles ont ete enten
dus en leurs plaidoiries et reponses, dans l'ordre convenu entre les Parties et
accepte par la Cour: pour Ie Gouvernement de la Republique federale d'AI
lemagne, M. Jaenicke, agent, et M. Oda, conseil; et pour les Gouvernements du
Danemark et des Pays-Bas, MM. Jacobsen et Riphagen, agents, et sir Hum
phrey Waldock, conseil.

Dans la procedure ecrite, les conclusions ci-apres ont ete presentees par les
Parties:

Au /lam dll GOllvememenf de ta Republiqlle federate d'Al/emag/le,

dans les memoires:

"Plaise a la Cour reconnaitre et dire:
I. Que la delimitation du plateau continental de la mer du Nord entre

les Parties est regie par Ie principe selon lequel chacun des Etats riverains
a droit a une part juste et equitable.

9
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10 CONTINENTAL SHELF (JUDGMENT)

between the Parties which could not be settled by detailed negotiations,
regarding the further course of the boundary beyond the partial boundary
determined by the Convention of 9 June 1965;

Considering that under the terms of Article I, paragraph I, of the Com
promis the task entrusted to the Court is not to formulate a basis for the
delimitation of the continental shelf in the North Sea as between the Parties
ex aequo et bono, but to decide what principles and rules of international
law are applicable to the delimitation as between the Parties of the areas
of the continental shelf in the North Sea which appertain to each of them
beyond the partial boundary, determined by the above-mentioned Con
vention of 9 June 1965;

In view of the facts and arguments presented in Parts I and II of this
Counter-Memorial,

May it please the Court to adjudge and declare:
I. The delimitation as between the Parties of the said areas of the con

tinental shelf in the North Sea is governed by the principles and rules of
international law which are expressed in Article 6, paragraph 2, of the
Geneva Convention of 1958 on the Continental Shelf.

2. The Parties being in disagreement, unless another boundary is
justified by special circumstances, the boundary between them is to be
determined by application of the principle of equidistance from the nearest
points of the baselines from which the breadth of the territorial sea of
each State is measured.

3. Special circumstances which justify another boundary line not having
been established, the boundary between the Parties is to be determined by
application of the principle of equidistance indicated in the preceding
Submission. "

On behalf of the Government of the Netherlands,
in its Counter-Memorial:

"Considering that, as noted in the Compromis, disagreement exists
between the Parties which could not be settled by detailed negotiations,
regarding the further course of the boundary beyond the partial boundary
determined by the Treaty of I December 1964;

Considering that under the terms of Article I, paragraph I, of the
Compromis the task entrusted to the Court is not to formulate a basis for
the delimitation of the continental shelf in the North Sea as between the
Parties ex aequo et bono, but to decide what principles and rules of inter
national law are applicable to the delimitation as between the Parties of
the areas of the continental shelf in the North Sea which appertain to
each of them beyond the partial boundary determined by the above
mentioned Treaty of I December 1964;

In view of the facts and arguments presented in Parts I and II of this
Counter-Memorial,

May it please the Court to adjudge and declare:
I. The delimitation as between the Parties of the said areas of the con

tinental shelf in the North Sea is governed by the principles and rules of
international law which are expressed in Article 6, paragraph 2, of the
Geneva Convention of 1958 on the Continental Shelf.

11
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les Parties un desaccord qui n'a pu etre regIe par des negociations ap
profondies, quant au prolongement de la Iigne de delimitation au-dela de la
ligne de delimitation partielle determinee par la convention du 9 juin 1965;

Considerant que, aux termes de I'article premier, paragraphe 1, du
compromis, la tache qui incombe a la Cour n'est pas de formuler une base
pour la delimitation du plateau continental de la mer du Nord entre les
Parties ex aequo et bono, mais de decider quels sont les principes et les
rt':g1es du droit international applicables a la delimitation entre les Parties
des zones du plateau continental de la mer du Nord relevant de chacune
d'elIes, au-dela de la ligne de delimitation partielle determinee par la
convention susmentionnee du 9 juin 1965;

Vu les faits et arguments exposes dans les premiere et deuxieme parties
du present contn::-memoire,

Plaise a la Cour dire et juger:
I. Que la delimitation entre les Parties dcsdites zones du plateau conti

nental de la mer du Nord est regie par les principes et les regles du droit
international enonces a I'article 6, paragraphe 2, de la Convention de
Geneve de 1958 s.ur Ie plateau continental.

2. Que les Parties etant en desaccord, et a moins que des circonstances
speciales ne justifient une autre delimitation, la delimitation entre elles doit
etre operee par application du principe de I'equidistance des points les plus
proches. des lignes de base a partir desquelles est mesuree la largeur de la
mer territoriale de chacun de ces Etats.

3. Que, des clirconstances speciales justifiant une autre delimitation
n'ayant pas ete etablies, la delimitation entre les Parties doit etre operee
par application du principe de I'equidistance mentionne dans la conclusion
precedente. "

Au nom du Gouvernement des Pays-Bas,
dans son contre-memoire:

"Considerant que, ainsi qu'il est note dans Ie compromis, il existe entre
les Parties lin de:saccord qui n'a pu etre regIe par des negociations ap
profondies, quant au prolongement de la ligne de delimitation au-dela de
la ligne de delimitation partielle determinee par la convention du l er

decembre 1964;
Considerant que, aux termes de I'article premier, paragraphe 1, du

compromis, la tilche qui incombe a la Cour n'est pas de formuler une
base pour la delimitation du plateau continental de la mer du Nord entre
les Parties ex aequo et bono, mais de decider quels sont les principes et les
regles du droit international applicables a la delimitation entre les Parties
des zones du plateau continental de la mer du Nord relevant de chacune
d'elles, au-dela de la ligne de delimitation partielle determinee par la
convention susmentionnee du Ier decembre 1964;

Vu les faits et arguments exposes dans les premiere et deuxieme parties
du present contn~-memoire,

Plaise a la Cour dire et juger:
I. Que la delimitation entre les Parties desdites zones du plateau con

tinental de la mer du Nord est regie par les principes et les regles du droit
international enonces a I'article 6, paragraphe 2, de la Convention de
Geneve de 1958 sur Ie plateau continental.

11



11 CONTINENTAL SHELF (JUDGMENT)

2. The Parties being in disagreement, unless another boundary is justi
fied by special circumstances, the boundary between them is to be deter
mined by application of the principle of equidistance from the nearest
points of the baselines from which the breadth of the territorial sea of
each State is measured.

3. Special circumstances which justify another boundary line not having
been established, the boundary between the Parties is to be determined

.by application of the principle of equidistance indicated in the preceding
Submission. "

On bchalf of rhc GoverJImcnrs of Denmark and rhe Nerherlands,

in the Common Rejoinder:

"May it further please the Court to adjudge and declare:
4. If the principles and rules of international law mentioned in Sub

mission I of the respective Counter-Memorials are not applicable as be
tween the Parties, the boundary is to be determined between the Parties
on the basis of the exclusive rights of each Party over the continental shelf
adjacent to its coast and of the principle that the boundary is to leave to
each Party every point of the continental shelf which lies nearer to its
coast than to the coast of the other Party."

In the course of the oral proceedings, the following Submissions were pre
sented by the Parties:

On behalf of rhe GOl'ernmcnr of rhe Federal Republic of Germany,
at the hearing on 5 November 1968:

"I. The delimitation of the continental shelf between the Parties in the
North Sea is governed by the principle that each coastal State is entitled
to a just and equitable share.

2. (a) The method of determining boundaries of the continental shelf
in such a way that every point of the boundary is equidistant from the
nearest points of the baselines from which the breadth of the territorial
sea of each State is measured (equidistance method) is not a rule of cus
tomary international law.

(b) The rule contained in the second sentence of paragraph 2 of Ar
ticle 6 of the Continental Shelf Convention, prescribing that in the absence
of agreement, and unless another boundary is justified by special circum
stances, the boundary shall be determined by application of the principle
of equidistance, has not become customary international law.

(c) Even if the rule under (b) would be applicable between the Parties,
special circumstances within the meaning of that rule would exclude the
application of the equidistance method in the present case.

3. (a) The equidistance method cannot be used for the delimitation of
the continental shelf unless it is established by agreement, arbitration, or
otherwise, that it will achieve a just and equitable apportionment of the
continental shelf among the States concerned.

(b) As to the delimitation of the continental shelf between the Parties
in the North Sea, the Kingdom of Denmark and the Kingdom of the
Netherlands cannot rely on the application of the equidistance method,
since it would not lead to an equitable apportionment.

12
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2. Que les Parties etant en desaccord, et it moins que des circonstances
speciales ne justifient une autre delimitation, la delimitation entre elles
doit etre operee par application du principe de l'equidistance des points les
plus proches des lignes de base it partir desquelles est mesuree la Iargeur de
la mer territoriale de chacun de ces Etats.

3. Que, des circonstances speciales justifiant une autre delimitation
n'ayant pas ete e:tablies, la delimitation entre les Parties doit etre operee par
application du principe de l'equidistance mentionne dans la conclusion
precedente. ))

Au nom des Gouvernemenfs du Danemark ef des Pays-Bas,

dans la duplique commune:

«Plaise it la Cour dire et juger:
4. Que, si les principes et les regles du droit international mentionnes it

la conclusion n° 1 des contre-memoires ne sont pas applicables entre Ies
Parties, la delimitation doit s'operer entre elles sur la base des droits
exclusifs de chacune des Parties sur Ie plateau continental adjacent it ses
cotes et du principe selon lequel la delimitation doit laisser it chacune des
Parties tous les points du plateau continental qui sont plus pres de ses
cotes que des c6tes de I'autre Partie. "

Au cours de Ia procedure orale, les conclusions ci-apres ont ete presentees
par les Parties:

Au nom du Gouvernement de fa Republique [edhale d'Allemagne,

it I'audience du 5 novembre 1968:

«1. La delimitation du plateau continental de la mer du Nord entre les
Parties est regit: par Ie principe selon lequel chacun des Etats riverains a
droit it une part juste et equitable.

2. a) La methode consistant it determiner les limites du plateau con
tinental de telle sorte que tous les points de la Iigne de delimitation soient
equidistants des points les plus proches des lignes de base it partir desquelles
est mesuree la largeur de la mer territoriale de chacun des Etats (methode
de l'equidistance) n'est pas une regie de droit international coutumier.

b) La regie enoncee dans la deuxieme phrase de l'article 6, paragraphe 2,
de la Convention sur Ie plateau continental, stipulant qu'a dHaut d'accord,
et a moins que des circonstances speciales ne justifient une autre delimi
tation, celle-ci s'opere par application du principe de l'equidistance, n'est
pas devenue une regie de droit international coutumier.

c) Meme si la regie mentionnee a I'alinea b) etait applicable entre les
Parties, des cin;onstances speciales au sens de cette regie s'opposeraient it
l'application de la methode de l'equidistance dans la presente affaire.

3. a) La methode de I'equidistance ne saurait etre utilisee pour delimiter
Ie plateau continental it moins qu'i1 ne soit etabli par voie d'accord, d'ar
bitrage, ou autrement, qu'elle assurera une repartition juste et equitable du
plateau continental entre les Etats interesses.

b) En ce qui concerne la delimitation du plateau continental de la mer
du Nord entre les Parties, Ie Royaume du Danemark et Ie Royaume des
Pays-Bas ne peuvent se fonder sur I'application de la methode de I'equi
distance, car eUe n'aboutirait pas it une repartition equitable.

12



12 CONTINENTAL SHELF (JUDGMENT)

4. Consequently, the delimitation of the continental shelf, on which
the Parties must agree pursuant to paragraph 2 of Article 1 of the Special
Agreement, is determined by the principle of the just and equitable share,
based on criteria relevant to the particular geographical situation in the
North Sea."

On behalfof the Government of Denmark,

at the hearing on 11 November 1968, Counsel for that Government stated that
it confirmed the Submissions presented in its Counter-Memorial and in the
Common Rejoinder and that those Submissions were identical mutatis mutandis
with those of the Government of the Netherlands.

On behalf of the Government of the Netherlands,

at the hearing on 11 November 1968:

"With regard to the delimitation as between the Federal Republic of
Germany and the Kingdom of the Netherlands of the boundary of the
areas of the continental shelf in the North Sea which appertain to each of
them beyond the partial boundary determined by the Convention of
1 December 1964.

May it please the Court to adjudge and declare:
1. The delimitation as between the Parties of the said areas of the con

tinental shelf in the North Sea is governed by the principles and rules of
international law which are expressed in Article 6, paragraph 2, of the
Geneva Convention of 1958 on the Continental Shelf.

2. The Parties being in disagreement, unless another boundary is justi
fied by special circumstances, the boundary between them is to be deter
mined by application of the principle of equidistance from the nearest
points of the baselines from which the breadth of the territorial sea of
each State is measured.

3. Special circumstances which justify another boundary line not having
been established, the boundary between the Parties is to be determined
by application of the principle of equidistance indicated in the preceding
Submission.

4. If the principles and rules of international law mentioned in Sub
mission 1 are not applicable as between the Parties, the boundary is to be
determined between the Parties on the basis of the exclusive rights of each
Party over the continental shelf adjacent to its coast and of the principle
that the boundary is to leave to each Party every point of the continental
shelf which lies nearer to its coast than to the coast of the other Party."

** * * *

I. By the two Special Agreements respectively concluded between the
Kingdom of Denmark and the Federal Republic of Germany, and between
the Federal Republic and the Kingdom of the Netherlands, the Parties
have submitted to the Court certain differences concerning "the delimita-

13
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4. En consequence la delimitation du plateau continental dont les Parties
doivent convenir conformement a I'article I, paragraphe 2, du compromis
est determinee par Ie principe de la part juste et equitable, en fonction de
criteres applicables a la situation geographique particuliere de la mer du
Nord."

Au nom du Gouvernement du Danemark,

a l'audience du 11 novembre 1968, Ie conseil de ce Gouvernement a declare
qu'il confirmait les conclusions presentees dans son contre-memoire et dans la
duplique commune c~t que ces conclusions etaient identiques mutatis mutandis
a celles du Gouvernc~mentdes Pays-Bas.

Au nom du Gouvernement des Pays-Bas,

a I'audience du 11 novembre 1968:

«Pour ce qui est de la delimitation entre la Republique federale d'AI
lemagne et Ie Royaume des Pays-Bas des zones du plateau continental de
la mer du Nord relevant de chacun d'eux, au-dela de la ligne de delimitation
partielJe determinee par la convention du 1er decembre 1964,

Plaise it la Cour dire et juger:
1. Que la delimitation entre les Parties desdites zones du plateau con

tinental de la mer du Nord est regie par les principes et les regles du droit
international enonces it I'article 6, paragraphe 2, de la Convention de
Geneve de 1958 sur Ie plateau continental.

2. Que les Parties etant en desaccord, et a moins que des circonstances
speciales ne justifient une autre delimitation, la delimitation entre elles doit
etre operee par application du principe de l'equidistance des points les plus
proches des lignes de base it partir desquelles est mesuree la largeur de la
mer territoriale de chacun de ces Etats.

3. Que, des circonstanccs speciales justifiant une autre delimitation
n'ayant pas ete etablies, la delimitation entre les Parties doit etrc operee
par application du principe de l'equidistance mentionne dans la conclusion
precedente.

4. Que, si les principes et les regles du droit international mentionnes it
la conclusion n° 1 ne sont pas applicables entre les Parties, la delimitation
doit s'operer enltre elles sur la base des droits exclusifs de chacune des Par
ties sur Ie platc~au continental adjacent it ses cotes et du principe selon
Icquel la delimitation doit laisser it chacune des Parties tOll', les points du
plateau continental qui sont plus pres de ses cotes que des cotes de I'autre
Partie. »

** * * *

1. Par les deux compromis respectivement conclus entre Ie Royaume
du Danemark et Ila Republique federale d'AlIemagne et entre la Re
publique federale d'Allemagne et Ie Royaume des Pays-Bas, la Cour est
saisie de certaines divergences concernant « la delimitation entre les

13



13 CONTINENTAL SHELF (JUDGMENT)

tion as between the Parties of the areas of the continental shelf in the
North Sea which appertain to each of them"-with the exception of
those areas, situated in the immediate vicinity of the coast, which have
already been the subject of delimitation by two agreements dated 1
December 1964, and 9 June 1965, concluded in the one case between the
Federal Republic and the Kingdom of the Netherlands, and in the other
between the Federal Republic and the Kingdom of Denmark.

2. It is in respect of the delimitation of the continental shelf areas
lying beyond and to seaward of those affected by the partial boundaries
thus established, that the Court is requested by each of the two Special
Agreements to decide what are the applicable "principles and rules of
international law" . The Court is not asked actually to delimit the further
boundaries which will be involved, this task being reserved by the Special
Agreements to the Parties, which undertake to effect such a delimitation
"by agreement in pursuance of the decision requested from the ...
Court"-that is to say on the basis of, and in accordance with, the
principles and rules of international law found by the Court to be
applicable.

*
3. As described in Article 4 of the North Sea Policing of Fisheries

Convention of 6 May 1882, the North Sea, which lies between continental
Europe and Great Britain in the east-west direction, is roughly oval in
shape and stretches from the straits of Dover northwards to a parallel
drawn between a point immediately north of the Shetland Islands and
the mouth of the Sogne Fiord in Norway, about 75 kilometres above
Bergen, beyond which is the North Atlantic Ocean. In the extreme north
west, it is bounded by a line connecting the Orkney and Shetland island
groups; while on its north-eastern side, the line separating it from the
entrances to the Baltic Sea lies between Hanstholm at the north-west
point of Denmark, and Lindesnes at the southern tip of Norway. East
ward of this line the Skagerrak begins. Thus, the North Sea has to some
extent the general look of an enclosed sea without actually being one.
Round its shores are situated, on its eastern side and starting from the
north, Norway, Denmark, the Federal Republic of Germany, the Nether
lands, Belgium and France; while the whole western side is taken up by
Great Britain, together with the island groups of the Orkneys and Shet
lands. From this it will be seen that the continental shelf of the Federal
Republic is situated between those of Denmark and the Netherlands.

4. The waters of the North Sea are shallow, and the whole seabed
consists of continental shelf at a depth of less than 200 metres, except
for the formation known as the Norwegian Trough, a belt of water
200-650 metres deep, fringing the southern and south-western coasts of
Norway to a width averaging about 80-100 kilometres. Much the greater
part of this continental shelf has already been the subject of delimitation

14
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Parties des zones du plateau continental de la mer du Nord relevant de
chacune d'elles », a I'exception des zones situees a proximite immediate
de la cote qui ont deja ete delimitees par deux accords signes les 1er de
cembre 1964 et 9 juin 1965 entre la Republique federale et Ie Royaume
des Pays-Bas et entre la Republique federale et Ie Royaume du Dane
mark.

2. C'est a propos de la delimitation des zones du plateau continental
prolongeant vers Ie large les zones deja delimitees que la Cour est priee
dans chacun des deux compromis de decider «quels sont les principes et
les regles du droit international applicables ». II n'est pas demande a la
Cour d'etablir effectivement les limites prolongees dont il s'agit; aux
termes des compromis, cette tache est reservee aux Parties qui s'engagent
a proceder a la delimitation «par voie d'accord conclu conformement
a la decision demandee a la Cour », c'est-a-dire sur la base et en confor
mite des principes e:t des regles de droit international tenus par la Cour
pour applicables.

*
3. La mer du Nord, telle qu'elle est decrite a l'article 4 de la convention

du 6 mai 1882 sur la police de la peche dans la mer du Nord, a en gros la
forme d'un ovale limite a l'est par Ie continent europeen et a l'ouest par
la Grande-Bretagne; a partir du Pas de Calais, el1e s'etend vers Ie nord
jusqu'au paral1ele passant immediatement au nord des Shetland et ren
contrant la Norvege a l'embouchure du Sognefjord (a soixante-quinze
kilometres environ au nord de Bergen), qui marque Ie debut de l'Atlan
tique nord. El1e est bornee a son extremite nord-ouest par la ligne qui
joint les Orcades aux Shetland et, au nord-est, el1e est separee des detroits
de la Batique par une ligne al1ant de Hanstholm (points nord-ouest du
Danemark) au cap Lindesnes (extremite meridionale de la Norvege);
au-dela commence Ie Skagerrak. Ainsi, sans constituer reellement une
mer fermee, la mer du Nord en presente dans une certaine mesure I'ap
parence generale. Elle est bordee a I'est et en partant du nord par la
Norvege, Ie Danemark, la Republique federale d'Al1emagne, les Pays-Bas,
la Belgique et la France, tout Ie cote ouest etant occupe par la Grande
Bretagne, avec les archipels des Orcades et des Shetland. Le plateau
continental de la Republique federale est done situe entre les plateaux
continentaux du Danemark ct des Pays-Bas.

4. La mer du Nord est peu profonde et son lit est entierement cons
titue par un plateau continental a une profondeur de moins de deux
cents metres, aI'exc:eption d'une bande de deux cents asix cent cinquante
metres de profonde:ur, dite fosse norvegienne, qui longe les cotes sud et
sud-ouest de la Norvege sur une largeur moyenne de quatre-vingts a
cent kilometres. La majeure partie de ce plateau continental a deja
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by a series of agreements concluded between the United Kingdom (which,
as stated, lies along the whole western side of it) and certain of the States
on the eastern side, namely Norway, Denmark and the Netherlands.
These three delimitations were carried out by the drawing of what are
known as "median lines" which, for immediate present purposes, may be
described as boundaries drawn between the continental shelf areas of
"opposite" States, dividing the intervening spaces equally between them.
These lines are shown on Map 1 on page 15, together with a similar line,
also established by agreement, drawn between the shelf areas of Norway
and Denmark. Theoretically it would be possible also to draw the follow
ing median lines in the North Sea, namely United Kingdom/Federal
Republic (which would lie east of the present line United Kingdom/
Norway-Denmark-Netherlands) ; Norway!Federal Republic (which would
lie south of the present line Norway/Denmark); and Norway/Netherlands
(which would lie north of whatever line is eventually determined to be
the continental shelf boundary between the Federal Republic and the
Netherlands). Even if these median lines were drawn however, the
question would arise whether the United Kingdom, Norway and the
Netherlands could take advantage of them as against the parties to the
existing delimitations, since these lines would, it seems, in each case lie
beyond (i.e., respectively to the east, south and north of) the boundaries
already effective under the existing agreements at present in force. This
is illustrated by Map 2 on page 15.

5. In addition to the partial boundary lines Federal Republic/Denmark
and Federal Republic/Netherlands, which, as mentioned in paragraph 1
above, were respectively established by the agreements of 9 June 1965
and 1 December 1964, and which are shown as lines A-B and CoD on
Map 3 on page 16, another line has been drawn in this area, namely
that represented by the line E-F on that map. This line, which divides
areas respectively claimed (to the north of it) by Denmark, and (to the
south of it) by the Netherlands, is the outcome of an agreement between
those two countries dated 31 March 1966, reflecting the view taken by
them as to what are the correct boundary lines between their respective
continental shelf areas and that of the Federal Republic, beyond the
partial boundaries A-B and CoD already drawn. These further and un
agreed boundaries to seaward, are shown on Map 3 by means of the
dotted lines B-E and D-E. They are the lines, the correctness of which
in law the Court is in effect, though indirectly, called upon to determine.
Also shown on Map 3 are the two pecked lines B-F and D-F, repre
senting approximately the boundaries which the Federal Republic would
have wished to obtain in the course of the negotiations that took place
between the Federal Republic and the other two Parties prior to the
submission of the matter to the Court. The nature of these negotiations
must now be described.

*
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ete delimitee par une serie d'accords conclus entre Ie Royaume-Uni
(qui, comme on I'a vu, Ie borde en totalite du cote ouest) et certains des
£tats riverains du cote est: la Norvege, Ie Danemark et les Pays-Bas. Ces
trois delimitations ont ete realisees par Ie trace de lignes dites «medianes II

qui, pour Ie moment, peuvent etre decrites comme divisant en parties
egales un plateau continental situe entre des Etats «se faisant face ll. Ces
lignes apparaissent sur la carte 1 (page 15), de meme qu'une ligne ana
logue egalement etablie par voie d'accord et delimitant les zones de
plateau continental de la Norvege et du Danemark. En theorie, I'on
pourrait aussi tracer dans la mer du Nord des lignes medianes entre Ie
Royaume-Uni et la Republique federale (a I'est de I'actuelle ligne Roy
aume-Uni/Norvege-Danemark-Pays-Bas), entre la Norvege et la Repu
blique federale (au sud de I'actuelle ligne NorvegejDanemark) et entre
la Norvege et les Pays-Bas (au nord de la ligne, quelle qu'elle soit, qui
sera finalement retenue comme delimitant Ie plateau continental entre
la Republique fedf:rale et les Pays-Bas). Mais, si ces lignes medianes
etaient tracees, la question se poserait de savoir si Ie Royaume-Uni, la
Norvege et les Pays·-Bas pourraient s'en prevaloir a I'encontre des parties
aux accords de delimitation en vigueur, car elles seraient, semble-t-il,
situees au-dela (c'est-a-dire respectivement a I'est, au sud et au nord)
des limites deja convenues dans les accords actuellement existants. Cela
ressort de la carte 2 (page IS).

5. Outre les lignes de delimitation partielle Republique federale/
Danemark et Republique federalejPays-Bas qui, comme il est dit au
paragraphe I ci-dessus, ont ete respectivement etablies par les accords du
9 juin 1965 et du ler decembre 1964 et qui sont representees par les lignes
A-B et C-D sur la carte 3 (page 16), une autre ligne a ete tracee dans cette
partie de la mer du Nord: elle est figuree sur la meme carte par la ligne
E-F. Cette ligne, qui separe des zones, revendiquees au nord par Ie Dane
mark et au sud par les Pays-Bas, resulte d'un accord du 31 mars 1966
entre les deux pays et correspond a la conception qu'ils se faisaient des
limites entre leurs zones de plateau continental et celie de la Republique
federale au-dela de la delimitation partielle deja effectuee suivant A-B et
C-D. Ces limites, qui n'ont pas ete reconnues, sont representees sur la
carte 3 par les lignes pointillees B-E et D-E. Ce sont les lignes sur Ie bien
fonde juridique desquelles la Cour est en fait, encore qu'indirectement,
appelee a se prononcer. On peut aussi voir sur la carte 3 deux lignes de
tirets B-F et D-F indiquant approximativement les limites que la Re
publique federale aurait voulu obtenir au cours des negociations menees
avec les deux autres Parties avant que la Cour soit saisie. II convient
d'indiquer ici en quoi ont consiste ces negociations.

*
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6. Under the agreements of December 1964 and ] une 1965, already
mentioned, the partial boundaries represented by the map lines A-B and
C-D had, according to the information furnished to the Court by the
Parties, been drawn mainly by application of the principle of equidis
tance, using that term as denoting the abstract concept of equidistance.
A line so drawn, known as an "equidistance line", may be described as
one which leaves to each of the parties concerned all those portions of
the continental shelf that are nearer to a point on its own coast than
they are to any point on the coast of the other party. An equidistance line
may consist either of a "median" line between "opposite" States, or of
a "lateral" line between "adjacent" States. In certain geographical con
figurations of which the Parties furnished examples, a given equidistance
line may partake in varying degree of the nature both of a median and of
a lateral line. There exists nevertheless a distinction to be drawn between
the two, which will be mentioned in its place.

7. The further negotiations between the Parties for the prolongation
of the partial boundaries broke down mainly because Denmark and the
Netherlands respectively wished this prolongation also to be effected on
the basis of the equidistance principle,-and this would have resulted
in the dotted lines B-E and D-E, shown on Map 3; whereas the Federal
Republic considered that such an outcome would be inequitable because
it would unduly curtail what the Republic believed should be its proper
share of continental shelf area, on the basis of proportionality to the
length of its North Sea coastline. It will be observed that neither of the
lines in question, taken by itself, would produce this effect, but only both
of them together-an element regarded by Denmark and the Netherlands
as irrelevant to what they viewed as being two separate and self-contained
delimitations, each of which should be carried out without reference to
the other.

8. The reason for the result that would be produced by the two lines
B-E and D-E, taken conjointly, is that in the case of a concave or recessing
coast such as that of the Federal Republic on the North Sea, the effect
of the use of the equidistance method is to pull the line of the boundary
inwards, in the direction of the concavity. Consequently, where two such
lines are drawn at different points on a concave coast, they will, if the
curvature is pronounced, inevitably meet at a relatively short distance
from the coast, thus causing the continental shelfarea they enclose, to take
the form approximately of a triangle with its apex to seaward and, as it
was put on behalf of the Federal Republic, "cutting off" the coastal
State from the further areas of the continental shelf outside of and
beyond this triangle. The effect of concavity could of course equally be
produced for a country with a straight coastline if the coasts of adjacent
countries protruded immediately on either side of it. In contrast to this,
the effect of coastal projections, or of convex or outwardly curving coasts
such as are, to a moderate extent, those of Denmark and the Netherlands,
is to cause boundary lines drawn on an equidistance basis to leave the
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6. Dans Ies accords susmentionnes de decembre 1964 et juin 1965, Ies
limites partielles representees sur la carte par les lignes A-B et C-D avaient
ete tracees, selon les indications donnees it Ia Cour par les Parties, essen
tiellement par application du principe de l'equidistance- cette expression
etantemployee pour designer Ie concept abstrait d'equidistance. La ligne
construite suivant ce principe, ou «ligne d'equidistance ", peut etre definie
comme celie qui attribue it chacune des parties interessees toutes les por
tions du plateau continental plus proches d'un point de sa cote que de tout
point situe sur la cote de l'autre partie. La ligne d'equidistance peut etre
soit une ligne «mediane" entre Etats «se faisant face", soit une ligne
«laterale)) entre Etats (<limitrophes )). Dans certaines configurations
geographiques dont Ies Parties ont fourni des exemples, la ligne d'equi
distance peut revetir it des degres divers Ie double caractere d'une \igne
mediane et d'une \igne laterale. Une distinction existe neanmoins entre
ces deux types de \ignes, ainsi qu'il sera indique par la suite.

7. Les negociations reprises entre les Parties en vue de prolonger les
limites partielles ont echoue principalement parce que Ie Danemark et
Ies Pays-Bas souhaitaient que Ie prolongement s'effectuat aussi d'apres
Ie principe de l'equidistance, ce qui aboutissait it un trace correspondant
aux lignes pointillees B-E et D-E de la carte 3; or la Republique federale
jugeait ce resuitat inequitable parce qu'il reduisait exagerement ce
qu'elle estimait devoir etre sa juste part de plateau continental en pro
portion de la longueur de son littoral sur la mer du Nord. II est it noter
que ce resultat n'etait pas attribuable it l'une ou I'autre des \ignes prise
isolement, mais it I't:ffet combine des deux Jignes prises ensemble, effet
que Ie Danemark et les Pays-Bas consideraient comme sans pertinence,
s'agissant it leur avis de deux delimitations distinctes et autonomes dont
chacune devait etre effectuee sans qu'il soit tenu compte de I'autre.

8. L'effet combine: des deux lignes B-E et D-E s'explique comme suit.
Dans Ie cas d'une cote concave ou rentrante comme celie de Ia Republique
federale sur la mer du Nord, I'application de la methode de l'equidistance
tend it inflechir les !ignes de delimitation vers la concavite. Par suite,
quand deux lignes d'equidistance sont tracees it partir d'une cote tres
concave, elles se rencontrent inevitablement it une distance relativement
faible de la cote; la zone de plateau continental qu'elles encadrent prend
donc la forme d'une sorte de triangle au sommet dirige vers Ie large, ce
qui, pour reprendre Ie terme de la Republique federale, ((ampute)) I'Etat
riverain des zones de plateau continental situees en dehors du triangle.
II est evident que Ie meme effet de concavite peut se produire si un
Etat ayant une cote droite est encadre par deux Etats dont les cotes les
plus proches font saillie par rapport it la sienne. A I'oppose, si la cote
d'un Etat presente des saillants ou a une configuration convexe, ce qui
est dans une certaine mesure Ie cas des cotes du Danemark et des Pays
Bas, les lignes de delimitation tracees d'apres la methode de I'equidistance
s'ecartent I'une de I'autre, de sorte que la zone de plateau continental
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coast on divergent courses, thus having a widening tendency on the area
of continental shelf off that coast. These two distinct effects, which are
shown in sketches I-TIl to be found on page 16, are directly attributable
to the use of the equidistance method of delimiting continental shelf
boundaries off recessing or projecting coasts. It goes without saying that
on these types of coasts the equidistance method produces exactly similar
effects in the delimitation of the lateral boundaries of the territorial sea
of the States concerned. However, owing to the very close proximity of
such waters to the coasts concerned, these effects are much less marked
and may be very slight,-and there are other aspects involved, which
will be considered in their place. It will suffice to mention here that, for
instance, a deviation from a line drawn perpendicular to the general
direction of the coast, of only 5 kilometres, at a distance of about 5
kilometres from that coast, will grow into one of over 30 at a distance of
over 100 kilometres.

9. After the negotiations, separately held between the Federal Republic
and the other two Parties respectively, had in each case, for the reasons
given in the two preceding paragraphs, failed to result in any agreement
about the delimitation of the boundary extending beyond the partial
one already agreed, tripartite talks between all the Parties took place in
The Hague in February-March 1966, in Bonn in May and again in
Copenhagen in August. These also proving fruitless, it was then decided
to submit the matter to the Court. In the meantime the Governments
of Denmark and the Netherlands had, by means of the agreement of
31 March 1966, already referred to (paragraph 5), proceeded to a delimita
tion as between themselves of the continental shelf areas lying between
the apex of the triangle notionally ascribed by them to the Federal
Republic (point E on Map 3) and the median line already drawn in the
North Sea, by means of a boundary drawn on equidistance principles,
meeting that line at the point marked F on Map 3. On 25 May 1966,
the Government of the Federal Republic, taking the view that this
delimitation was res inter alios acta, notified the Governments of Den
mark and the Netherlands, by means of an aide-memoire, that the
agreement thus concluded could not "have any effect on the question of
the delimitation of the German-Netherlands or the German-Danish parts
of the continental shelf in the North Sea".

10. Tn pursuance of the tripartite arrangements that had been made
at Bonn and Copenhagen, as described in the preceding paragraph,
Special Agreements for the submission to the Court of the differences
involved were initialled in August 1966 and signed on 2 February 1967.
By a tripartite Protocol signed the same day it was provided (a) that
the Government of the Kingdom of the Netherlands would notify the
two Special Agreements to the Court, in accordance with Article 40,
paragraph 1, of the Court's Statute, together with the text of the Protocol
itself; (b) that after such notification, the Parties would ask the Court
to join the two cases; and (c) that for the purpose of the appointment
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devant cette cote tend a aller en s'elargissant. Ces deux effets distincts,
representes sur les croquis 1 a III (page 16), sont directement imputables
a l'application de la methode de l'equidistance lorsque Ie plateau con
tinental a delimiter s'etend devant une cote rentrante ou saillante. II va
sans dire que la methode de l'equidistance a exactement les memes
effets lorsqu'il s'agit de determiner devant Ie meme genre de cote les
limites laterales de la mer territoriale des Etats interesses. Etant donne
cependant que les caux territoriales sont a proximite immediate de la
terre, l'effet est beaucoup moins marque, voire tres faible, et d'autres
elements entrent en jeu, qui seront examines en temps utile. 11 suffira
pour Ie moment d'observer que par exemple un ecart, par rapport a une
ligne tracee perpendiculairement a la direction generale de la cote, qui
ne serait que de cinq kilometres a une distance de cinq kilometres en
viron de la cote depasserait trente kilometres a plus de cent kilometres.

9. Pour les raisons indiquees aux deux paragraphes precedents, les
negociations menees separement entre la Republique federale et chacune
des deux autres Parties n'ont pu aboutir a aucun accord sur la fixation
de limites au-dela des lignes de delimitation partielle deja convenues. Des
pourparlers tripartites se sont ensuite tenus en 1966, a La Haye en
fevrier-mars puis a Bonn en mai et a Copenhague en aout. Ces pour
parlers s't:tant egalement reveIes infructueux, il a ete decide de soumettre
Ie probleme a la Cour. Entre-temps, par l'accord du 31 mars 1966 deja
mentionne au paragraphe 5, les Gouvernements du Danemark et des
Pays-Bas avaient procede a une delimitation, entre leurs deux pays, des
zones de plateau continental comprises entre Ie sommet du triangle
qu'ils attribuaient theoriquement a la Republique federale (point E de
la carte 3) et la ligne mediane qui avait deja ete tracee dans la mer du
Nord; pour ce faire, ils avaient trace suivant Ie principe de l'equidistance
une limite rencontrant la ligne mediane au point F de la carte 3. Le 25 mai
1966, estimant que cette delimitation etait res inter alios acta, Ie Gouverne
de la Republique federale a adresse aux Gouvernements du Danemark et
des Pays-Bas un aicle-memoire par lequel il leur notifiait que l'accord
ainsi conclu ne saurait "en rien affecter la question de la delimitation des
parties germano-neerlandaise ou germano-danoise du plateau continental
de la mer de Nord)).

1O. A la suite de la decision prise a Bonn et a Copenhague par les
trois Etats et evoquee au paragraphe precedent, des compromis sou
mettant a la Cour les divergences entre les Parties ont ete paraphes en
aout 1966 et signes Ie 2 fevrier 1967. Un protocole tripartite signe Ie
meme jour prevoyait: a) que Ie Gouvernement du Royaume des Pays-Bas
notifierait les deux compromis a la Cour, conformement a I'article 40,
paragraphe 1, du Statut de la Cour, en meme temps que Ie texte du
protocole lui-meme; b) qu'une fois cette notification faite les Parties
demanderaient a la Cour de joindre les deux instances; c) qu'aux fins
de la designation d'un juge ad hoc les Royaumes du Danemark et des
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of a judge ad hoc, the Kingdoms of Denmark and the Netherlands
should be considered as being in the same interest within the meaning
of Article 31, paragraph 5, of the Court's Statute. Following upon these
communications, duly made to it in the implementation of the Protocol,
the Court, by an Order dated 26 April 1968, declared Denmark and the
Netherlands to be in the same interest, and joined the proceedings in the
two cases.

11. Although the proceedings have thus been joined, the cases them
selves remain separate, at least in the sense that they relate to different
areas of the North Sea continental shelf, and that there is no a priori
reason why the Court must reach identical conclusions in regard to
them,-if for instance geographical features present in the one case were
not present in the other. At the same time, the legal arguments presented
on behalf of Denmark and the Netherlands, both before and since the
joinder, have been substantially identical, apart from certain matters
of detail, and have been presented either in common or in close co-opera
tion. To this extent therefore, the two cases may be treated as one; and
it must be noted that although two separate delimitations are in question,
they involve-indeed actually give rise to-a single situation. The fact
that the question of either of these delimitations might have arisen and
called for settlement separately in point of time, does not alter the
character of the problem with which the Court is actually faced, having
regard to the manner in which the Parties themselves have brought the
matter before it, as described in the two preceding paragraphs.

12. In conclusion as to the facts, it should be noted that the Federal
Republic has formally reserved its position, not only in regard to the
Danish-Netherlands delimitation of the line E-F (Map 3), as noted in
paragraph 9, but also in regard to the delimitations United Kingdom·
Denmark and United Kingdom/Netherlands mentioned in paragraph 4.
In both the latter cases the Government of the Federal Republic pointed
out to all the Governments concerned that the question of the lateral
delimitation of the continental shelf in the North Sea between the
Federal Republic and the Kingdoms of Denmark and the Netherlands
was still outstanding and could not be prejudiced by the agreements
concluded between those two countries and the United Kingdom.

** *

13. Such are the events and geographical facts in the light of which
the Court has to determine what principles and rules of international
law are applicable to the delimitation of the areas of continental shelf
involved. On this question the Parties have taken up fundamentally
different positions. On behalf of the Kingdoms of Denmark and the
Netherlands it is contended that the whole matter is governed by a
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Pays-Bas seraient consideres comme faisant cause commune au sens de
rarticle 31, paragraphe 5, du Statut de la Cour. Ces communications
lui ayant ete dfiment faites en execution du protocole, la Cour a constate,
par ordonnance du 26 avril 1968, que Ie Danemark et les Pays-Bas
faisaient cause commune et elIe ajoint les instances dans les deux affaires.

II. Malgre la jonction des instances, les affaires restent distinctes en
ceci au moins qu'eltles ont trait it des zones differentes du plateau con
tinental de la mer du Nord et qu'il n'y a pas de raison a "riori que la
Cour parvienne it leur egard it des conclusions identiques: il se pourrait,
par exemple, que certaines particularites geographiques existent dans
run des cas, mais non dans l'autre. II reste qu'avant comme apres la
jonction des instances les arguments juridiques du Danemark et des
Pays-Bas ont ete en substance les memes, sauf sur certains points de
detail, et gu'ils ont ete presentes soit en commun, soit en etroite coope
ration. Dans cette mesure les deux affaires peuvent done etre traitees
comme une seule e:t I'on doit constater que, si deux delimitations dis
tinctes sont en cause, elles concernent - on peut meme dire qu'elIes
creent - une situation unique. S'il est vrai que les questions relatives it
ces deux delimitations auraient pu se presenter et etre reglees it des mo
ments differents, cela ne modifie en rien Ia nature du probleme qui se
pose en faita la Cour, vu la fac;on dont les Parties elIes-memes ront saisie
(voir les deux paragraphes precedents).

12. Pour achever l'expose des faits, il convient de rappeler que la
Republique federal,~ a formellement reserve sa position non seulement it
regard de la delimitation dano-neerlandaise suivant la ligne E-F de la
carte 3 comme il a ete indique au paragraphe 9, mais egalement au sujet
des delimitations entre Ie Royaume-Uni et Ie Danemark et entre Ie
Royaume-Uni et les Pays-Bas mentionnees au paragraphe 4. Dans ces
deux derniers cas, Ie Gouvernment de la Republique federale a attire
l'attention de tous les gouvernements interesses sur Ie fait que la question
de la delimitation laterale du plateau continental de la mer du Nord entre
la Republique federale et les Royaumes du Danemark et des Pays-Bas
nOetait pas encore fi~glee et que les accords conclus entre ces deux pays et
Ie Royaume-Uni ne pouvaient en prejuger la solution.

** *

13. Tels sont les evenements et les faits geographiques au vu desquels
la Cour doit determiner quels sont les principes et les regles de droit in
ternational applicables a la delimitation des zones de plateau continental
en cause. A ce sujet, les Parties ont adopte des positions fondamentale
ment differentes. Les Royaumes du Danemark et des Pays-Bas soutien
nent que I'ensemble de la question est regi par une regie de droit obIiga-
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mandatory rule of law which, reflecting the language of Article 6 of the
Convention on the Continental Shelf concluded at Geneva on 29 April
1958, was designated by them as the "equidistance-special circumstances"
rule. According to this contention, "equidistance" is not merely a method
of the cartographical construction of a boundary line, but the essential
element in a rule of law which may be stated as follows,~namely that
in the absence of agreement by the Parties to employ another method or
to proceed to a delimitation on an ad flOC basis, all continental shelf
boundaries must be drawn by means of an equidistance line, unless,
or except to the extent to which, "special circumstances" are recognized
to exist,~an equidistance line being, it will be recalled, a line every
point on which is the same distance away from whatever point is nearest
to it on the coast of each of the countries concerned~or rather, strictly,
on the baseline of the territorial sea along that coast. As regards what
constitutes "special circumstances", all that need be said at this stage
is that according to the view put forward on behalf of Denmark and the
Netherlands, the configuration of the German North Sea coast, its
recessive character, and the fact that it makes nearly a right-angled bend
in mid-course, would not of itself constitute, for either of the two bound
ary lines concerned, a special circumstance calling for or warranting a
departure from the equidistance method of delimitation: only the presence
of some special feature, minor in itself-such as an islet or small pro
tuberance-but so placed as to produce a disproportionately distorting
effect on an otherwise acceptable boundary line would, so it was claimed,
possess this character.

14. These various contentions, together with the view that a rule of
equidistance-special circumstances is binding on the Federal Republic,
are founded by Denmark and the Netherlands partly on the 1958 Geneva
Convention on the Continental Shelf already mentioned (preceding para
graph), and partly on general considerations of law relating to the conti
nental shelf, lying outside this Convention. Similar considerations are
equally put forward to found the contention that the delimitation on an
equidistance basis of the line E-F (Map 3) by the Netherlands-Danish
agreement of 31 March 1966 (paragraph 5 above) is valid erga omnes,
and must be respected by the Federal Republic unless it can demonstrate
the existence of juridically relevant "special circumstances".

15. The Federal Republic, for its part, while recognizing the utility
of equidistance as a method of delimitation, and that this method can
in many cases be employed appropriately and with advantage, denies its
obligatory character for States not parties to the Geneva Convention,
and contends that the correct rule to be applied, at any rate in such
circumstances as those of the North Sea, is one according to which each
of the States concerned should have a "just and equitable share" of the
available continental shelf, in proportion to the length of its coastline or
sea-frontage. It was also contended on behalf of the Federal Republic
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toire qu'ils appellent regIe «equidistance-circonstances speciales», en
s'inspirant des terrnes de I'article 6 de la Convention de Geneve du
29 avril 1958 sur Ie plateau continental. Selon cette these, I'equidistance
n'est pas simplement une methode de construction cartographique, mais
I'element essentiel d'une regIe de droit qui peut s'enoncer ainsi: a deraut
d'un accord entre les parties en vue d'employer une autre methode au
de se fonder sur les elements de fait de I'espece, toute delimitation de
plateau continental doit suivre la ligne d'equidistance, sauf dans la
mesure au I'existence de «circonstances speciales» est reconnue - la
ligne d'equidistance Mant, comme I'on sait, une ligne dont chaque point
est aegale distance du point Ie plus proche de la cote de chacun des pays
interesses ou, plus precisement, de la ligne de base de la mer territoriale
bordant cette cote. Quant a ce qu'il faut entendre par «circonstances
speciales ", il suffira de dire pour Ie moment que, d'apres Ie Danemark et
les Pays-Bas, la concavite de la cote allemande de la mer du Nord, qui
change de direction en son milieu presque a angle droit, ne constitUf en
soi, ni pour J'une ni pour I'autre des deux lignes de delimitation en cmlse,
une circonstance speciale appelant ou justifiant une derogation a la
methode de tIelimitation fondee sur l'equidistance. A leur avis, seule
pourrait constituer une telle circonstance speciale une particularite
mineure en soi, comme un I10t ou un leger saillant, mais produisant sur
une limite par ailleurs acceptable un effet de deviation disproportionne.

14. C'est en partie sur la Convention de Geneve de 1958 sur Ie plateau
continental, mentionnee au paragraphe precedent, et en partie sur des
considerations juricliques de caractere general ayant trait au plateau
continental mais exterieures a la Convention que Ie Danemark et Ies
Pays-Bas font reposer ces diverses theses et notamment leur opinion seIon
laquelle une regIe equidistance-circonstances speciales Iierait la Repu
blique federale. lis se fondent sur des considerations analogues pour dire
que la delimitation operee d'apres I'equidistance, suivant Ia ligne E-F de
la carte 3, par I'accord du 31 mars 1966 entre les Pays-Bas et Ie Danemark
(voir paragraphe 5 c:i-dessus) est valable crga omncs et doit etre respectee
par Ia Republique f,ederale, a mains que celle-ci puisse demontrer I'exis
tence de «circonstances speciales» juridiquement admissibles.

15. Sans meconnaitre I'utilite de I'equidistance comme methode de
delimitation ni Ie fait que cette methode puisse etre appropriee et presen
ter des avantages dans de nombreux cas, Ia Republique federaIe lui refuse
pour sa part tout caractere obligatoire aI'egard des Etats qui ne sont pas
parties a la Convention de Geneve, Elle affirme que la veritable regIe
a appIiquer, au moins dans Ies circonstances propres a Ia mer du Nord,
est la regIe suivant laquelle chacun des Etats en cause devrait obtenir
une «part juste et equitable» du plateau continental disponibIe, propor
tionnellement a la longueur de son littoral ou de son front de mer. Elle
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that in a sea shaped as is the North Sea, the whole bed of which, except
for the Norwegian Trough, consists of continental shelf at a depth of
less than 200 metres, and where the situation of the circumjacent States
causes a natural convergence of their respective continental shelf areas,
towards a central point situated on the median line of the whole seabed
-or at any rate in those localities where this is the case-each of the
States concerned is entitled to a continental shelf area extending up to
this central point (in effect a sector), or at least extending to the median
line at some point or other. In this way the "cut-off" effect, of which
the Federal Republic complains, caused, as explained in paragraph 8,
by the drawing of equidistance lines at the two ends of an inward curving
or recessed coast, would be avoided. As a means of giving effect to these
ideas, the Federal Republic proposed the method of the "coastal front",
or fac;ade, constituted by a straight baseline joining these ends, upon
which the necessary geometrical constructions would be erected.

16. Alternatively, the Federal Republic claimed that if, contrary to
its main contention, the equidistance method was held to be applicable,
then the configuration of the German North Sea coast constituted a
"special circumstance" such as to justify a departure from that method
of delimitation in this particular case.

17. In putting forward these contentions, it was stressed on behalf of
the Federal Republic that the claim for a just and equitable share did
not in any way involve asking the Court to give a decision ex aequo et
bOlla (which, having regard to the terms of paragraph 2 of Article 38
of the Court's Statute, would not be possible without the consent of the
Parties),-for the principle of the just and equitable share was one of
the recognized general principles of law which, by virtue of paragraph 1
(c) of the same Article, the Court was entitled to apply as a matter of
the justitia distributiva which entered into all legal systems. It appeared,
moreover, that whatever its underlying motivation, the claim of the
Federal Republic was, at least ostensibly, to a just and equitable share
of the space involved, rather than to a share of the natural resources as
such, mineral or other, to be found in it, the location of which could not
in any case be fully ascertained at present. On the subject of location
the Court has in fact received some, though not complete information,
but has not thought it necessary to pursue the matter, since the question
of natural resources is less one of delimitation than of eventual exploita
tion.

*

18. It will be convenient to consider first the contentions put forward
on behalf of the Federal Republic. The Court does not feel able to
accept them-at least in the particular form they have taken. It considers
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soutient egalement qu'etant donne la forme de la mer du Nord, dont Ie
lit est entierement Gonstitue, it l'exception de la fosse norvegienne, par
un plateau continental it une profondeur de moins de deux cents metres
et ou la situation des Etats circonvoisins a pour consequence naturelle
de faire converger leurs zones de plateau continental vers un point central
situe sur la ligne m(~diane divisant tout Ie lit de la mer, chacun des Etats
interesses peut, au moins dans la partie ou cette convergence existe,
pretendre it ce que sa zone aille jusqu'a ce point central (formant ainsi
un secteur) ou atteigne en tout cas un point quelconque de la ligne me
diane. Ainsi disparaitrait I'effet d'«amputation)) dont se plaint la Rcpu
blique federale et qui rcsulte, comme on l'a vu au paragraphe 8, du
trace de lignes d'equidistance aux deux extremites d'une cote concave
ou rentrante. Pour mettre ces idees en pratique, la Republique federale
propose la methode de la (cfa.;ade maritime )), qui serait constituee par la
lignc de base droite reunissant les extremites de la cote et it partir de
laquelle s'effectueraient les constructions geometriques necessaires.

16. Subsidiairement la Republique federale soutient que, dans Ie cas
ou, contrairement ;1 sa these principale, la methode de I'equidistance
serait consideree comme applicable, la configuration ue la cote allemande
de la mer du Nord constituerait une circonstance speciale justifiant
que ron s'ecarte de cette methode en I'cspece.

17. Dans l'expose de ces these, la Republict.Ie federale a souligne
qu'en revendiquant une part juste ct equitable elle n'invitait nullement la
Cour a statuer ex aequo et bOI/O, ce qui, vu I'article 38, paragraphe 2,
du Statut de la Com, ne serait possible qu'avec I'assentiment des Parties;
elJe considere en eifet que Ie principe de la part juste et equitable est
I'un des principes g(;neraux de droit reconnus qu'en vertu du paragraphe
Ie) du meme article de son Statut la Com est habilitee a appliquer au titre
de la justice distributive, partie integrante de tous les systemes juridiques.
II semble en outre que la demande de la Republique federale, quels
qu'en soient les motifs reels, porte, du moins dans sa presentation, sur
une partjuste et equitable de l'espace en cause plutot que sur une part des
ressources minerales ou autres ressources naturelJes que I'on pourrait y
trouver et dont I'emplacement ne saurait de toute maniere etre exactement
determine pour Ie moment. La Cour a obtenu certains renseignements,
encore qU'incomplets, sur cette derniere question mais elle n'a pas juge
necessaire d'insister, car eela concerne l'exploitation eventuelJe des
ressources du plateau continental plus encore que sa delimitation.

*

18. Pour la commodite de l'expose, il est preferable d'examiner en
premier lieu les theses presentees au nom de la Republique federale. La
Cour n'estime pas pouvoir les accepter, du moins sous la forme qui
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that, having regard both to the language of the Special Agreements and
to more general considerations of law relating to the regime of the
continental shelf, its task in the present proceedings relates essentially
to the delimitation and not the apportionment of the areas concerned,
or their division into converging sectors. Delimitation is a process which
involves establishing the boundaries of an area already, in principle,
appertaining to the coastal State and not the determination de no\'o of
such an area. Delimitation in an equitable manner is one thing, but not
the same thing as awarding a just and equitable share of a previously
undelimited area, even though in a number of cases the results may be
comparable, or even identical.

19. More important is the fact that the doctrine of the just and equi
table share appears to be wholly at variance with what the Court enter
tains no doubt is the most fundamental of all the rules of law relating
to the continental shelf, enshrined in Article 2 of the 1958 Geneva Con
vention, though quite independent of it,-namely that the rights of the
coastal State in respect of the area of continental shelf that constitutes
a natural prolongation of its land territory into and under the sea exist
ipso facto and ab initio, by virtue of its sovereignty over the land, and
as an extension of it in an exercise of sovereign rights for the purpose
of exploring the seabe ' and exploiting its natural resources. In short,
there is here an inhere t right. In order to exercise it, no special legal
process has to be gone through, nor have any special legal acts to be
performed. Its existence can be declared (and many States have done
this) but does not need to be constituted. Furthermore, the right does
not depend on its being exercised. To echo the language of the Geneva
Convention, it is "exclusive" in the sense that if the coastal State does
not choose to explore or exploit the areas of shelf appertaining to it,
that is its own affair, but no one else may do so without its express
consent.

20. It follows that even in such a situation as that of the North Sea,
the notion of apportioning an as yet undelimited area, considered as a
whole (which underlies the doctrine of the just and equitable share), is
quite foreign to, and inconsistent with, the basic concept of continental
shelf entitlement, according to which the process of delimitation is
essentially one of drawing a boundary line between areas which already
appertain to one or other of the States affected. The delimitation itself
must indeed be equitably effected, but it cannot have as its object the
awarding of an equitable share, or indeed of a share, as such, at all,-for
the fundamental concept involved does not admit of there being anything
undivided to share out. Evidently any dispute about boundaries must
involve that there is a disputed marginal or fringe area, to which both
parties are laying claim, so that any delimitation of it which does not
leave it wholly to one of the parties will in practice divide it between
them in certain shares, or operate as if such a division had been made.
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leur a ete donnee. Compte tenu du texte des compromis et de considera
tions plus generales touchant Ie regime juridique du plateau continental,
elle est d'avis que sa tache en I'espece concerne essentiellement la delimi
tation et non point la repartition des espaces vises au leur division en
secteurs convergents. La delimitation est une operation qui consiste a
determiner les limites d'une zone relevant deja en principe de l'Etat
riverain et non a clefinir cette zone de nol'o. Delimiter d'une maniere
equitable est une chose, mais c'en est une autre que d'attribuer une part
juste et equitable cl'une zone non encore clelimitee, quand bien meme Ie
resuitat des deux operations serait dans certains cas comparable, voire
identique.

19. Ce qui est plus important encore, c'est que la doctrine de la part
juste et equitable semble s'ecarter totalement de la regIe qui constitue
sans aucun doute possible pour la Cour la plus fondamentale de toutes
les regles de droit relatives au plateau continental et qui est consacree par
l'article 2 de la Convention de Geneve de 1958, bien qu'elle en soit tout
a fait independante: les droits de I'Etat riverain concernant la zone de
plateau continental qui constitue un prolongement naturel de son terri
toire sous la mer existent ipso facto et ab initio en vertu de la souverainet6
de l'Etat sur ce terriltoire et par une extension de cette souverainete sous la
forme de I'exercice de droits souverains aux fins de I'exploration du lit
de la mer et de I'exploitation de ses ressources naturelles. 11 y a la un
droit inherent. Point n'est besoin pour l'exercer de suivre un processus
juridique particulier ni d'accomplir des actes juridiques speciaux. Son
existence peut etre consiatee, comme cela a ete fait par de nombreux
Etats, mais elIe ne suppose aucun acte constitutif. Qui plus est, ce droit
est independant de son exercice effectif. Pour reprendre Ie terme de la
Convention de Gen,eve, il est" exclusif)) en ce sens que, si un Etat riverain
choisit de ne pas explorer ou de ne pas exploiter les zones de plateau
continental lui revenant, cela ne concerne que lui et nul ne peut Ie faire
sans son consentement expres

20. 11 en decoule que, meme dans la situation de la mer du Nord, I'idee
de repartir une zone non encore delimitee consideree comme un tout,
idee sous-jacente a la doctrine de la part juste et equitable, est absolument
etrangere et opposee a la conception fondamentale du regime du plateau
continental, suivant laquelle I'operation de delimitation consiste essen
tiellement a tracer une ligne de demarcation entre des zones relevant deja
de I'un ou de I'autre des Etats interesses. Certes la delimitation doit
s'effectuer equitablement, mais elIe ne saurait avoir pour objet d'attri
buer une part equitable ni meme simplement une part, car la conception
fondamentale en la matiere exclut qu'il y ait quoi que ce soit d'indivis a
partager. II est evident qu'un differend sur des limites implique neces
sairement l'existenc:e d'une zone marginale litigieuse reclamee par les
deux parties et que toute delimitation n'attribuant pas entierement cette
zone a I'une des parties about it en pratique a la partager ou a faire comme
s'il y avait partage. Mais cela ne signifie pas qu'il y ait repartition de
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But this does not mean that there has been an apportionment of some
thing that previously consisted of an integral, still less an undivided
whole.

** *
21. The Court will now turn to the contentions advanced on behalf

of Denmark and the Netherlands. Their general character has already
been indicated in paragraphs 13 and 14: the most convenient way of
dealing with them will be on the basis of the following question-namely,
does the equidistance-special circumstances principle constitute a manda
tory rule, either on a cOn\'ltional or on a customary international law
basis, in such a way as to govern any delimitation of the North Sea
continental shelf areas between the Federal Republic and the Kingdoms
of Denmark and the Netherlands respectively? Another and shorter way
of formulating the question would be to ask whether, in any delimitation
of these areas, the Federal Republic is under a legal obligation to accept
the application of the equidistance-special circumstances principle.

22. Particular attention is directed to the use, in the foregoing formula
tions, of the terms "mandatory" and "obligation". It has never been
doubted that the equidistance method of delimitation is a very convenient
one, the use of which is indicated in a considerable number of cases.
It constitutes a method capable of being employed in almost all circum
stances, however singular the results might sometimes be, and has the
virtue that if necessary,-if for instance, the Parties are unable to enter
into negotiations,-any cartographer can de facto trace such a boundary
on the appropriate maps and charts, and those traced by competent
cartographers will for all practical purposes agree.

23. In short, it would probably be true to say that no other method
of delimitation has the same combination of practical convenience and
certainty of application. Yet these factors do not suffice of themselves
to convert what is a method into a rule of law, making the acceptance
of the results of using that method obligatory in all cases in which the
parties do not agree otherwise, or in which "special circumstances"
cannot be shown to exist. Juridically, if there is such a rule, it must draw
its legal force from other factors than the existence of these advantages,
important though they may be. It should also be noticed that the counter
part of this conclusion is no less valid, and that the practical advantages
of the equidistance method would continue to exist whether its em
ployment were obligatory or not.

24. It would however be ignoring realities if it were not noted at the
same time that the use of this method, partly for the reasons given in pa
ragraph 8 above and partly for reasons that are best appreciated by
reference to the many maps and diagrams furnished by both sides in
the course of the written and oral proceedings, can under certain circum
stances produce results that appear on the face of them to be extra
ordinary, unnatural or unreasonable. It is basically this fact which un-
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quelque chose qui constituait auparavant un tout, et encore moins de
quelque chose d'indivis.

** *
21. La Cour en vient maintenant aux theses avancees au nom du

Danemark et des Pays-Bas. Leur caractere general a deja ete indique aux
paragraphes 13 et 14; pour en facilitcr l'examen, on peut partir de la
question suivante: Ie principe equidistance-circonstances speciales cons
titue-t-il, en vertu d'une convention ou du droit international coutumier,
une regIe obligatoire applicable a toute delimitation du plateau continen
tal de la mer du Nord entre la Republique federale et les Royaumes du
Danemark et des Pays-Bas respectivement? En bref la Republique fede
rale a-t-eHe I'obligation juridique d'accepter en la matiere I'application
du principe equidistance-circonstances speciales?

22. II convient de noter l'emploi des termes ohligaroirc et obligation
dans les formules qui precedent. On n'a jamais doute que la methode de
delimitation fondee sur l'equidistance soit une methode extremement
pratique dont I'emploi est indique dans un tres grand nombre de cas.
Elle peut etre utilisee dans presque toutes les circonstances, pour singulier
que soit parfois Ie r,tsultat; elle presente I'avantage qu'en cas de besoin,
par exemple si une raison quelconque empeche les parties d'entreprendre
des negociations, tout cartographe peut tracer sur la carte une ligne
d'equidistance de facto et que les !ignes dessinees par des cartographes
qualifies coincideront pratiquement.

23. En somme il est probablement exact qu'aucune autre methoue de
delimitation ne combine au meme degre lcs avantages de la commoditc
pratique et de la certitude dans l'application. Toutefois cela ne suffit pas
a transformer une methode en regIe de droit et a rendre obligatoire
I'acceptation de ses resultats chaque fois que les parties ne se sont pas
mises d'accord sur d'autres dispositions ou que l'existence de ,'circons
tances speciales)l ne peut etre etablie. Juridiquement, si une telie regie
existe, sa valeur en droit doit tenir a autre chose qu'a ces avantages, si
importants soient-ils. La reciproque n'est pas moins vraie: que l'applica
tion de la methode de I'equidistance soit oblil.!atoirc ou non, ses avantages
pratiques restnont les memes.

24. Ce serait cependant meconnaltre les realites que de ne pas noter
en meme temps que, pour les raisons indiquees au paragraphe 8 ci
dessus et pour d'autres raisons qui apparaissent c1airement si I'on se
rcporte aux cartes et croquis fournis en grand nombre par les Parties
au cours des procedures ecrite et orale, l'emploi de cette methode peut
dans certains cas aboutir ades resultats de prime abord extraordinaires,
anormaux ou deraisonnables. C'est ce fait, fondamentalement, qui est a
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derlies the present proceedings. The plea that, however this may be,
the results can never be inequitable, because the equidistance principle
is by definition an equitable principle of delimitation, involves a postulate
that clearly begs the whole question at issue.

** *
25. The Court now turns to the legal position regarding the equidis

tance method. The first question to be considered is whether the 1958
Geneva Convention on the Continental Shelf is binding for all the Parties
in this case-that is to say whether, as contended by Denmark and the
Netherlands, the use of this method is rendered obligatory for the present
delimitations by virtue of the delimitations provision (Article 6) of that
instrument, according to the conditions laid down in it. Clearly, if this
is so, then the provisions of the Convention will prevail in the relations
between the Parties, and would take precedence of any rules having a
more general character, or derived from another source. On that basis
the Court's reply to the question put to it in the Special Agreements
would necessarily be to the effect that as between the Parties the relevant
provisions of the Convention represented the applicable rules of law-that
is to say constituted the law for the Parties-and its sole remaining task
would be to interpret those provisions, in so far as their meaning was
disputed or appeared to be uncertain, and to apply them to the particu
lar circumstances involved.

26. The relevant provisions of Article 6 of the Geneva Convention,
paragraph 2 of which Denmark and the Netherlands contend not only to
be applicable as a conventional rule, but also to represent the accepted
rule of general international law on the subject of continental shelf
delimitation. as it exists independently of the Convention, read as follows:

"1. Where the same continental shelf is adjacent to the territories
of two or more States whose coasts are opposite each other, the
boundary of the continental shelf appertaining to such States
shall be determined by agreement between them. In the absence of
agreement, and unless another boundary line is justified by special
circumstances, the boundary is the median line, every point of which
is equidistant from the nearest point of the baselines from which
the breadth of the territorial sea of each State is measured.

2. Where the same continental shelf is adjacent to the territories
of two adjacent States, the boundary of the continental shelf shall
be determined by agreement between them. In the absence of agree
ment, and unless another boundary line is justified by special circum
stances, the boundary shall be determined by application of the
principle of equidistance from the nearest points of the baselines
from which the breadth of the territorial sea of each State is mea
sured."
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l'origine de la presente instance. Affirmer que de toute fac;on les resultats
ne peuvent jamais etre inequitables parce que l'equidistance est par de
finition un principe de delimitation equitable revient de toute evidence
aune petition de principe.

** *
25. La Cour etudiera a present quelle est la situation juridique en ce

qui concerne la methode de l'equidistance. II convient d'examiner d'abord
si la Convention de Geneve de 1958 sur Ie plateau continental lie toutes
les Parties a la presente affaire, c'est-a-dire si, comme Ie Danemark et les
Pays-Bas Ie soutiennent, l'article 6 de cette Convention relatif it la delimi
tation rend l'application de la methode de l'equidistance obligatoire en
l'espece, dans les conditions qu'il prevoit. Si tel etait Ie cas, les dispositions
de la Convention regiraient manifestement les relations entre les Parties
et prendraient Ie pas sur toute regIe d'un caractere plus general ou dccou
Jant d'une autre source. A la question posee dans les compromis, la Cour
devrait alors necessairement repondre que les dispositions pertinentes de
la Convention representent les regles de droit applicables entre les Parties,
autrement dit qu'elles constituent Ie droit pour les Parties, et il ne lui
resterait plus qu'a interpreter ces dispositions, dans la mesurc ou leur
sens serait contest(~ au paraitrait incertain, et it les appliquer aux faits de
l'espece.

26. Les dispositions pertinentes de l'article 6 de la Convention de
Geneve, dont Ie paragraphe 2, selon Ie Danemark et les Pays-Bas, ne
serait pas seulemt:nt applicable en tant que regIe conventionnelle mais
representerait en outre la regIe consacree par Ie droit international general
en matiere de delimitation du plateau continental, independamment de
la Convention, se lisent comme suit:

« I. Dans Ie cas OU un meme plateau continental est adjacent aux
territoires de deux au plusieurs Etats dont les cotes se font face, la deli
mitation du plateau continental entre ces Etats est determinee par
accord entre ces Etats. A defaut d'accord, et a mains que des cir
constances speciales ne justifient une autre delimitation, celle-ci
est constituee par la ligne mediane dont tous les points sont equidis
tants des points les plus prochcs des lignes de base it partir desquelles
est mesuree la largeur de la mer territoriale de chacun de ces Etats.

2. Dam Ie cas ou un meme plateau continental est adjacent aux
territoires de deux Etats limitrophes, la delimitation du plateau
continental est determinee par accord entre ees Etats. A defaut
d'accord, et it moins que des circonstances speciales ne justifient
une autre delimitation, eelle-ci s'opere par application du principe
de I'equidistance des points les plus proches des lignes de base a
partir desquelles est mesuree la largeur de la mer territoriale de
chacun de ces Etats.»
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The Convention received 46 signatures and, up-to-date, there have been
39 ratifications or accessions. It came into force on 10 June 1964, having
received the 22 ratifications or accessions required for that purpose
(Article 11), and was therefore in force at the time when the various
delimitations of continental shelf boundaries described earlier (para
graphs 1 and 5) took place between the Parties. But, under the formal
provisions of the Convention, it is in force for any individual State only
in so far as, having signed it within the time-limit provided for that
purpose, that State has also subsequently ratified it; or, not having signed
within that time-limit, has subsequently acceded to the Convention.
Denmark and the Netherlands have both signed and ratified the Conven
tion, and are parties to it, the former since 10 June 1964, the latter since
20 March 1966. The Federal Republic was one of the signatories of the
Convention, but has never ratified it, and is consequently not a party.

27. It is admitted on behalf of Denmark and the Netherlands that in
these circumstances the Convention cannot, as such, be binding on the
Federal Republic, in the sense of the Republic being contractually
bound by it. But it is contended that the Convention, or the regime of
the Convention, and in particular of Article 6, has become binding on
the Federal Republic in another waY,-namely because, by conduct, by
public statements and proclamations, and in other ways, the Republic
has unilaterally assumed the obligations of the Convention; or has
manifested its acceptance of the conventional regime; or has recognized
it as being generally applicable to the delimitation of continental shelf
areas. It has also been suggested that the Federal Republic had held
itself out as so assuming, accepting or recognizing, in such a manner as
to cause other States, and in particular Denmark and the Netherlands,
to rely on the attitude thus taken up.

28. As regards these contentions, it is clear that only a very definite,
very consistent course of conduct on the part of a State in the situation
of the Federal Republic could justify the Court in upholding them; and,
if this had existed-that is to say if there had been a real intention to
manifest acceptance or recognition of the applicability of the conven
tional regime-then it must be asked why it was that the Federal Republic
did not take the obvious step of giving expression to this readiness by
simply ratifying the Convention. In principle, when a number of States,
including the one whose conduct is invoked, and those invoking it,
have drawn up a convention specifically providing for a particular
method by which the intention to become bound by the regime of the
convention is to be manifested-namely by the carrying out of certain
prescribed formalities (ratification, accession), it is not lightly to be
presumed that a State which has not carried out these formalities, though
at all times fully able and entitled to do so, has nevertheless somehow
become bound in another way. Indeed if it were a question not of
obligation but of rights,-if, that is to say, a State which, though entitled

26



PLATEAU CONTINENTAL (ARRET) 25

La Convention a ete signee par quarante-six Etats et elle a re.;u it ce jour
trente-neuf ratifications ou adhesions. Elle est entree en vigueur Ie 10 juin
1964, ayant obtenu les vingt-deux ratifications ou adhesions exigees
(article 11); elle etait done en vigueur au moment ou les Parties onteffectue
les diverses delimitations du plateau continental evoquees aux paragraphes
I et 5 ci-dessus. Toutefois, selon ses clauses finales, la Convention n'est
en vigueur it l'egard d'un Etat que si celui-ci, apres l'avoir signee dans
les delais prevus, J'a ratifiee ou, sans J'avoir signee dans les delais, y a
adhere ulterieurement. Le Danemark et les Pays-Bas ont signe et ratifie
la Convention et y sont parties depuis Ie 10 juin 1964 et Ie 20 mars 1966
respectivement. La Republique federale a signe la Convention mais elle
ne l'a jamais ratifiec et n'y est donc pas partie.

27. Le DanemarJc et les Pays-Bas admettent que dans ces conditions
la Convention ne saurait en tant que telle etre obligatoire pour la Re
publique federale, c'est-a-dire la lier contractuellement. lls soutiennent
que la Convention, ou Ie regime de la Convention et de son article 6 en
part ieulier, est neanrnoins devenue obligatoire pour la Republique federalc
d'une autre maniere: en raison notamment de son comportement, de
ses declarations publiques et de ses proclamations, la Republique federale
aurait assume unilateralement les obligations de la Convention, ou
manifeste son acceptation du regime conventionnel, ou reconnu ce
regime comme gcnc:ralement applicable en matiere de delimitation du
plateau continental. 11 a ete avance aussi que la Republique federale se
serait presentee comme assumant les obligations de Ia Convention, comme
acceptant Ie regime conventionnel ou comme reconnaissant J'applica
bilite de ce regime, d'une fa\fon qui aurait amene d'autres Etats, en parti
culier Ie Danemark et les Pays-Bas, it tabler sur cette attitude.

28. II est clair que la Cour ne serait justifiee a accepter pareilles theses
que dans Ie cas OU Ie comportement de la Republique federale aurait ete
absolument net et constant; et meme dans cette hypothese, c'est-a-dire
si elle avait eu vraiment I'intention de manifester qu'elle acceptait Ie
regime conventionnel ou en reconnaissait J'applicabilite, on devrait se
demander pourquoi la Republique federale n'a pas pris la mesure qui
s'imposait, it savoir I~xprimer sa volonte en ratifiant purement et simple
ment la Convention. En principe, lorsque plusieurs Etats, y compris celui
dont Ie comportement est invoque et ceux qui J'invoquent, ont conclu une
convention au il est specifie que I'intention d'etre lie par Ie regime con
ventionneI doit se manifester d'une maniere determinee, c'est-a-dire
par l'accomplissement de certaines formalitcs prescrites (ratification,
adhesion), on ne saurait preSUmeI' a la legere qu'un Etat n'ayant pas
accompli ces formalites, alors qu'il etait it tout moment en mesure et en
droit de Ie faire, n'en est pas moins tenu d'une autre fa.;on. D'ailleurs,
s'il s'agissait de droits et non d'obligations, en d'autres termes si un
Etat essayait de revendiquer des droits en vertu d'une convention it
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to do so, had not ratified or acceded, attempted to claim rights under
the convention, on the basis of a declared willingness to be bound by it,
or of conduct evincing acceptance of the conventional regime, it would
simply be told that, not having become a party to the convention it
could not claim any rights under it until the professed willingness and
acceptance had been manifested in the prescribed form.

29. A further point, not in itself conclusive, but to be noted, is that
if the Federal Republic had ratified the Geneva Convention, it could
have entered-and could, if it ratified now, enter-a reservation to
Article 6, by reason of the faculty to do so conferred by Article 12 of the
Convention. This faculty would remain, whatever the previous conduct
of the Federal Republic might have been-a fact which at least adds to
the difficulties involved by the Danish-Netherlands contention.

30. Having regard to these considerations of principle, it appears to
the Court that only the existence of a situation of estoppel could suffice
to lend substance to this contention,-that is to say if the Federal Republic
were now precluded from denying the applicability of the conventional
regime, by reason of past conduct, declarations, etc., which not only
clearly and consistently evinced acceptance of that regime, but also had
caused Denmark or the Netherlands, in reliance on such conduct, detri
mentally to change position or suffer some prejudice. Of this there is
no evidence whatever in the present case.

31. In these circumstances it seems to the Court that little useful
purpose would be served by passing in review and subjecting to detailed
scrutiny the various acts relied on by Denmark and the Netherlands as
being indicative of the Federal Republic's acceptance of the regime of
Article 6;-for instance that at the Geneva Conference the Federal
Republic did not take formal objection to Article 6 and eventually
signed the Convention without entering any reservation in respect of
that provision; that it at one time announced its intention to ratify the
Convention: that in its public declarations concerning its continental
shelf rights it appeared to rely on, or at least cited, certain provisions
of the Geneva Convention. Tn this last connection a good deal has been
made of the joint Minute signed in Bonn, on 4 August 1964, between
the then-negotiating delegations of the Federal Republic and the Nether
lands. But this minute made it clear that what the Federal Republic
was seeking was an agreed division, rather than a delimitation of the
central North Sea continental shelf areas, and the reference it made to
Article 6 was specifically to the first sentence of paragraphs I and 2 of
that Article, which speaks exclusively of delimitation by agreement and
not at all of the use of the equidistance method.

32. Tn the result it appears to the Court that none of the elements
invoked is decisive; each is ultimately negative or inconclusive; all are
capable of varying interpretations or explanations. It would be one
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laquelle il n'aurait donne ni sa ratification ni son adhesion alors qu'il etait
habilite a Ie faire, et s'it alleguait acette fin qu'il a proclame sa volonte
d'etre lie par la convention ou a manifeste par son comportement son
acceptation du regime conventionnel, on lui repondrait simplement que,
n'etant pas devenu partie a la convention il ne peut revendiquer aucun
droit ace titre tant qu'il n'a pas exprime sa volonte ou son acceptation
dans les formes prescrites.

29. Un autre point, qui n'est pas en soi decisif, vaut d'etre releve: si
la Republique federale avait ratifie la Convention de Geneve, elle aurait
pu formuler une reserve a l'egard de l'article 6, en usant de la faculte
offerte par l'article 12, et eUe pourrait encore Ie faire aujourd'hui si
elle ratifiait la Convention. Cette possibilite subsisterait independam
ment du comportement anterieur de la Republique federale, ce qui ne
fait qu'ajouter aux clifficultes soulevees par la these clu Danemark et des
Pays-Bas.

30. Eu egard a ces considerations de principe, la Cour est d'avis que
seule l'existence d'une situation d'estoppel pourrait etayer pareille these:
il faudrait que la R~~publique federale ne puisse plus contester I'applica
bilite du regime conventionnel, en raison d'un comportement, de declara
tions, etc., qui n'auraient pas seulement atteste d'une maniere claire et
constante son acceptation de ce regime mais auraient egalement amene
Ie Danemark ou les Pays-Bas, se fondant sur cette attitude, a modifier
leur position i1 leur detriment ou a subir un prejudice quelconque. Rien
n'indique qu'il en soit ainsi en I'espece.

31. Dans ces conditions, il ne semble guere utile a la Cour d'examiner
en detail les divers actes de la Republique federale qui, selon Ie Dane
mark et les Pays-Bas, traduiraient une acceptation du regime de I'article 6:
ainsi, lors de la conference de Geneve, elle n'a pas oppose d'objection
formelle al'article 6 et elle a, pour finir, signe la Convention sans formu1er
de reserve a I'egard de cet article; eUe a annonce a un certain moment
son intention de ratifier la Convention; dans ses declarations publiques
concernant ses droits sur Ie plateau continental, elle a pam se fonder sur
certaines dispositions de la Convention ou elle les a en tout cas citees.
A ce sujet on a tirf: argument du proces-verbal commun signe a Bonn
Ie 4 aout 1964 par les delegations de la Republique federale et des Pays
Bas lors des negociations entre ces deux pays. Mais Ie texte fait bien
ressortir que la Republique federale cherchait un accord sur un partage
plutot que sur une delimitation des zones centrales du plateau continental
de la mer du Nord et la mention qu'il fait de I'article 6 vise expressement
la premiere phrase des paragraphes 1 et 2 de cet article, laquelle con
cerne uniquement la delimitation par voie d'accord et nullement l'emploi
de la methode de l',~quidistance.

32. Somme toute, il semble a la Cour qu'aucun des faits invoques
n'est decisif; tous sont en fin de compte negatifs ou non concluants,
tous se pretent ades interpretations ou explications variees. Autre chose
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thing to infer from the declarations of the Federal Republic an admission
accepting the fundamental concept of coastal State rights in respect of
the continental shelf: it would be quite another matter to see in this an
acceptance of the rules of delimitation contained in the Convention.
The declarations of the Federal Republic, taken in the aggregate, might
at most justify the view that to begin with, and before becoming fully
aware of what the probable effects in the North Sea would be, the Federal
Republic was not specifically opposed to the equidistance principle as
embodied in Article 6 of the Convention. But from a purely negative
conclusion such as this, it would certainly not be possible to draw the
positive inference that the Federal Republic, though not a party to the
Convention, had accepted the regime of Article 6 in a manner binding
upon itself. .

33. The dangers of the doctrine here advanced by Denmark and the
Netherlands, if it had to be given general application in the international
law field, hardly need stressing. Moreover, in the present case, any such
inference would immediately be nullified by the fact that, as soon as
concrete delimitations of North Sea continental shelf areas began to be
carried out, the Federal Republic, as described earlier (paragraphs 9 and
12), at once reserved its position with regard to those delimitations which
(effected on an equidistance basis) might be prejudicial to the delimitation
of its own continental shelf areas.

*
34. Since, accordingly, the foregoing considerations must lead the

Court to hold that Article 6 of the Geneva Convention is not, as such,
applicable to the delimitations involved in the present proceedings, it
becomes unnecessary for it to go into certain questions relating to the
interpretation or application of that provision which would otherwise
arise. One should be mentioned however, namely what is the relation
ship between the requirement of Article 6 for delimitation by agreement,
and the requirements relating to equidistance and special circumstances
that are to be applied in "the absence of" such agreement,-i.e., in the
absence of agreement on the matter, is there a presumption that the
continental shelf boundary between any two adjacent States consists
automatically of an equidistance line,-or must negotiations for an
agreed boundary prove finally abortive before the acceptance of a bound
ary drawn on an equidistance basis becomes obligatory in terms of
Article 6, if no special circumstances exist?

35. Without attempting to resolve this question, the determination of
which is not necessary for the purposes of the present case, the Court
draws attention to the fact that the delimitation of the line E-F, as shown
on Map 3, which was effected by Denmark and the Netherlands under
the agreement of 31 March 1966 already mentioned (paragraphs 5 and 9),
to which the Federal Republic was not a party, must have been based on
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est de deduire des declarations de la Republique federale qu'elle a admis
la conception fondamentale des droits de I'Etat riverain sur Ie plateau
continental; autre chose est d'y voir une acceptation des regles de deli
mitation prevues par la Convention. Considerees globalement, les
declarations de la Republique federale permettraient tout au plus de
penser qu'au debut, avant d'etre pleinement consciente des effets pro
babIes du principe de l'equidistance dans Ie cas de la mer du Nord, la
Republique federalt: n'etait pas expressement opposee au principe
enonce a l'article 6 de la Convention. Or une constatation d'un caractere
aussi negatif ne perrnet certainement pas de tirer la conclusion positive
que, sans etre partie a la Convention, la Republique federale avait
accept6 Ie regime de l'article 6 de faeon ase lief.

33. II est a peine besoin de souligner les dangers que presenterait la
these ainsi soutenue par Ie Danemark et les Pays-Bas si on devait lui
donner une portee generale en droit international. Au surplus, dans la
presente affaire, cette conclusion serait immediatement dementie par Ie
fait que, sitCH effectu<~es les premieres delimitations du plateau continental
de la mer du Nord, la Republique federale a, comme on I'a vu aux
paragraphes 9 et 12 ci-dessus, reserve sa position a l'egard de traces
qui, fondes sur I'equidistance, pouvaient nuire a la delimitation de sa
propre zone de plateau continental.

*
34. Les considerations qui precedent amenent nccessairement la

Cour a conclure que I'article 6 de la Convention de Geneve n'est pas
applicable en tant que tel aux delimitations visees en I'espece; il devient
done superflu de traiter de certaines questions d'interpretation ou d'ap
plication qui pourraient se poser s'il en aIIait autrement. On peut nean
moins en mentionner une, ceIle de la relation entre la prescription de
I'article 6 relative a la delimitation par voie d'accord et les prescriptions
relatives a I'equidistance et aux circonstances speciales qui sont appli
cables eea deraut d'accord»: existe-t-il une presomption suivant laqueIle,
en I'absence d'accord sur la question, toute delimitation d'un plateau
continental entre deux Etats limitrophes est automatiquement fondee
sur I'equidistance, ou bien des negociations sur les limites doivent-eIIes
avoir definitivement echoue pour que I'acceptation de la delimitation
fondee sur l'equidistance devienne obligatoire en vertu de l'article 6
s'il n'y a pas de circonstances speciales?

35. Sans vouloir trancher cette question, ce qui n'est pas necessaire
aux fins de la presente affaire, la Cour souligne que la delimitation
effectuee par Ie Danemark et les Pays-Bas suivant la ligne E-F de la
carte 3, en vertu de I'accord du 31 mars 1966 auquel la Republique
federale n'etait pas partie (voir paragraphes 5 et 9 ci-dessus), doit avoir
repose tacitement sur I'idee que, puisqu'il n'en avait pas ete convenu
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the tacit assumption that, no agreement to the contrary having been
reached in the negotiations between the Federal Republic and Denmark
and the Netherlands respectively (paragraph 7), the boundary between
the continental shelf areas of the Republic and those of the other two
countries must be deemed to be an equidistance one;-or in other words
the delimitation of the line E-F, and its validity erga olnnes including
the Federal Republic, as contended for by Denmark and the Netherlands,
presupposes both the delimitation and the validity on an equidistance
basis, of the lines B-E and D-E on Map 3, considered by Denmark and
the Netherlands to represent the boundaries between their continental
shelf areas and those of the Federal Republic.

36. Since, however, Article 6 of the Geneva Convention provides only
for delimitation between "adjacent" States, which Denmark and the
Netherlands clearly are not, or between "opposite" States which, despite
suggestions to the contrary, the Court thinks they equally are not, the
delimitation of the line E-F on Map 3 could not in any case find its
validity in Article 6, even if that provision were opposable to the Federal
Republic. The validity of this delimitation must therefore be sought in
some other source of law. It is a main contention of Denmark and the
Netherlands that there does in fact exist such another source, furnishing
a rule that validates not only this particular delimitation, but all delimita
tions effected on an equidistance basis,-and indeed requiring delimita
tion on that basis unless the States concerned otherwise agree, and whether
or not the Geneva Convention is applicable. This contention must now
be examined.

** *
37. It is maintained by Denmark and the Netherlands that the Federal

Republic, whatever its position may be in relation to the Geneva Con
vention, considered as such, is in any event bound to accept delimitation
on an equidistance-special circumstances basis, because the use of this
method is not in the nature of a merely conventional obligation, but is,
or must now be regarded as involving, a rule that is part of the corpus
of general internationallaw;-and, like other rules of general or custom
ary international law, is binding on the Federal Republic automatically
and independently of any specific assent, direct or indirect, given by the
latter. This contention has both a positive law and a more fundamentalist
aspect. As a matter of positive law, it is based on the work done in this
field by international legal bodies, on State practice and on the influence
attributed to the Geneva Convention itself,-the claim being that these
various factors have cumulatively evidenced or been creative of the
opinio juris sive necessitatis, requisite for the formation of new rules of
customary international law. In its fundamentalist aspect, the view put
forward derives from what might be called the natural law of the con-
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autrement lors des negociations de la Republique federale avec Ie Dane
mark et avec les Pays-Bas (voir paragraphe 7 ci-dessus), la delimitation
du plateau continental entre la Republique federale et les deux autres
pays devait se fonder sur l'equidistance; autrement dit, la delimitation
de la ligne E-F et la validite a l'egard de tous, y compris la Republique
federale, que lui attribuent Ie Danemark et les Pays-Bas presupposent
a la fois Ie trace et la validite, sur la base de l'equidistance, des lignes
B-E et D-E de la carte 3, considerees par Ie Danemark et les Pays-Bas
comme representant les limites entre leurs zones de plateau continental
et celle de la Republique federale.

36. D'autre part, I'article 6 de la Convention de Geneve se rapporte
uniquement a la delimitation entre Etats «limitrophes» - ce qui n'est
manifestement pas Ie cas du Danemark et des Pays-Bas - ou entre
Etats «se faisant face» - ce qui, de l'avis de la Cour, n'est pas non plus
applicable aces deux pays, bien que I'on ait avance Ie contraire; la deli
mitation materialisee par la ligne E-F sur la carte 3 ne saurait donc de
toute maniere se justifier par I'article 6, meme s'il etait opposable a
la Republique federale. Cette delimitation devrait donc tirer sa validite
d'une autre source de droit. L'une des theses principales du Danemark et
des Pays-Bas est qu'il existe bien une autre source de droit, d'ou se
degage une regie justifiant la delimitation dont il s'agit, ainsi que toute
autre delimitation effectuee selon I'equidistance, et imposant meme cette
methode amoins que les Etats interesses ne conviennent d'une autre, et
cela que la Convention de Geneve soit ou ne soit pas applicable. II con
vient maintenant d'examiner cette these.

** *
37. Le Danemark et les Pays-Bas soutiennent que, quelle que soit sa

situation par rapport a la Convention de Geneve en tant que telle, la
Republique federak est de toute fa<;on tenue d'accepter la methode
equidistance-circonstances speciales en matiere de delimitation car, si
l'emploi de cette methode ne s'impose pas a titre conventionnel, il reieve
- ou doit desormais etre considere comme relevant - d'une regie de
droit international general qui, de meme que les autres regles de droit
international general ou coutumier, lie la Republique federale automa
tiquement et independamment de tout consentement special direct ou
indirect. Cette these presente deux aspects, l'un de droit positif, l'autre
plus fondamentalist,e. En ce qui concerne Ie droit positif, elle se fonde
sur les travaux d'organismes juridiques internationaux, sur la pratique
des Etats et sur l'effet attribue a la Convention de Geneve elle-meme:
I'ensemble de ces facteurs attesterait ou engendrcrait l'opinio juris sive
necessitatis indispensable a la formation de regles nouvelles de droit
international coutumier. Sous son aspect fondamentaliste, la these en
question decoulc de cc qu'on pourrait appeler Ie droit naturel du plateau
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tinental shelf, in the sense that the equidistance principle is seen as a
necessary expression in the field of delimitation of the accepted doctrine
of the exclusive appurtenance of the continental shelf to the nearby
coastal State, and therefore as having an a priori character of so to speak
juristic inevitability.

38. The Court will begin by examining this latter aspect, both because
it is the more fundamental, and was so presented on behalf of Denmark
and the Netherlands-i.e., as something governing the whole case; and
because, if it is correct that the equidistance principle is, as the point was
put in the course of the argumei1t, to be regarded as inherent in the whole
basic concept of continental shelf rights, then equidistance should con
stitute the rule according to positive law tests also. On the other hand,
if equidistance should not possess any a priori character of necessity or
inherency, this would not be any bar to its having become a rule of posi
tive law through influences such as those of the Geneva Convention and
State practice,-and that aspect of the matter would remain for later
examination.

*
39. The a priori argument starts from the position described in para

graph 19, according to which the right of the coastal State to its conti
nental shelf areas is based on its sovereignty over the land domain, of
which the shelf area is the natural prolongation into and under the sea.
From this notion of appurtenance is derived the view which, as has al
ready been indicated, the Court accepts, that the coastal State's rights
exist ipso facto and ah initio without there being any question of having to
make good a claim to the areas concerned, or of any apportionment of
the continental shelf between different States. This was one reason why
the Court feIt bound to reject the claim of the Federal Republic (in the
particular form which it took) to be awarded a "just and equitable share"
of the shelf areas involved in the present proceedings. Denmark and the
Netherlands, for their part, claim that the test of appurtenance must be
"proximity", or more accurately "closer proximity": all those parts of
the shelf being considered as appurtenant to a particular coastal State
which are (but only if they are) closer to it than they are to any point
on the coast of another State. Hence delimitation must be effected by a
method which will leave to each one of the States concerned all those
areas that are nearest to its own coast. Only a line drawn on equidistance
principles will do this. Therefore, it is contended, only such a line can be
valid (unless the Parties, for reasons of their own, agree on another),
because only such a line can be thus consistent with basic continental
shelf doctrine.

40. This view clearly has much force; for there can be no doubt that
as a matter of normal topography, the greater part of a State's continental
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continental, en ce sens que Ie principe de l'equidistance serait une expres
sion necessaire, pour ce qui est de la delimitation, de la doctrine etablie
d'apres laquelle Ie plateau continental reieve exclusivement de l'Etat
riverain voisin et aurait done a priori un caractere en quelque sorte ine
luctable sur Ie plan juridique.

38. La Cour etudie:ra d'abord ce dernier aspect. II est en effet plus fon
damental et a ete presente comme tel par Ie Danemark et les Pays~Bas,

qui y ont vu un element dont toute I'affaire depend. Au surplus, s'il
Mait exact que l'equidistance soit, ainsi qu'on l'a dit en plaidoirie, un
principe inherent a la conception fondamentale du regime juridique du
plateau continental, elle devrait aussi constituer la regie applicable
d'apres les cri1t~res du droit positif. En revanche, si l'equidistance n'avait
pas a priori un caractere necessaire ou inherent, cela n'empecherait
nullement qu'elle soit devenue une regie de droit positif par l'effet d'ele
ments tels que la Convention de Geneve ou la pratique des Etats; il
faudrait done encore examiner cet aspect du probleme.

*
39. L'argument du caractere it priori procede d'une constatation deja

faite au paragraphe 19: Ie droit de l'Etat riverain sur son plateau con
tinental a pour fonclement la souverainete qu'il exerce sur Ie territoire
dont ce plateau continental est Ie prolongement naturel sous la mer. De
cette notion de rattachement decoule l'idee, acceptee par la Cour comme
on l'a deja vu, que lies droits de l'Etat riverain existent ipso facto et ab
initio sans que la validite de ses revendications doive etre etablie ou
sans qu'il soit besoin de proceder it une repartition du plateau conti
nental entre Etats interesses. C'est I'un des motifs pour lesquels la Cour
a estime devoir rejeter, sous la forme qui lui a ete donnee, la demande de
la Republique federale tendant it obtenir une (Cpart juste et equitable})
des zones de plateau continental en cause. Le Danemark et les Pays-Bas
pretendent quant it eux que Ie critere du rattachement doit etre la «proxi
mite)) ou plus exactement la «plus grande proximite)): ils considerent
que toutes les parties du plateau continental plus proches d'un Etat
riverain determine que de tout point situe sur la cote d'un autre Etat 
mais ces parties-lit seulement - relevent du premier Etat. En con
sequence la delimita.tion doit s'operer selon une methode attribuant a
chacun des Etats interesses toutes les zones qui sont plus proches de sa
propre cote que d'aucune autre. Seule une ligne tracee selon Ie principe
de l'equidistance permet d'y parvenir. Seule done, pretend-on, une telle
ligne peut etre valable, a moins que les parties n'en choisissent une autre
pour des raisons qui leur sont propres, car seule elle est compatible avec
la conception fondamentale du plateau continental.

40. Cet argument a incontestablement du poids; il ne fait pas de doute
que, dans des conditions geographiques normales, la plus grande partie
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shelf areas will in fact, and without the necessity for any delimitation at
all, be nearer to its coasts than to any other. It could not well be other
wise; but post hoc is not propter hoc, and this situation may only serve
to obscure the real issue, which is whether it follows that every part of
the area concerned must be placed in this way, and that it should be as
it were prohibited that any part should not be so placed. The Court does
not consider that it does follow, either from the notion of proximity it
self, or from the more fundamental concept of the continental shelf as
being the natural prolongation of the land domain-a concept repeatedly
appealed to by both sides throughout the case, although quite differently
interpreted by them.

41. As regards the notion of proximity, the idea of absolute proximity
is certainly not implied by the rather vague and general terminology
employed in the literature of the subject, and in most State proclamations
and international conventions and other instruments-terms such as
"near", "close to its shores", "off its coast", "opposite", "in front of
the coast", "in the vicinity of", "neighbouring the coast", "adjacent to",
"contiguous", etc.,-all of them terms of a somewhat imprecise character
which, although they convey a reasonably clear general idea, are capable
of a considerable fluidity of meaning. To take what is perhaps the most
frequently employed of these terms, namely "adjacent to", it is evident
that by no stretch of imagination can a point on the continental shelf
situated say a hundred miles, or even much less, from a given coast, be
regarded as "adjacent" to it, or to any coast at all, in the normal sense
of adjacency, even if the point concerned is nearer to some one coast
than to any other. This would be even truer of localities where, physically,
the continental shelf begins to merge with the ocean depths. Equally, a
point inshore situated near the meeting place of the coasts of two States
can often properly be said to be adjacent to both coasts, even though it
may be fractionally closer to the one than the other. Indeed, local geo
graphical configuration may sometimes cause it to have a closer physical
connection with the coast to which it is not in fact closest.

42. There seems in consequence to be no necessary, and certainly no
complete, identity between the notions of adjacency and proximity; and
therefore the question of which parts of the continental shelf "adjacent
to" a coastline bordering more than one State fall within the appurte
nance of which of them, remains to this extent an open one, not to be
determined on a basis exclusively of proximity. Even if proximity may
afford one of the tests to be applied and an important one in the right
conditions, it may not necessarily be the only, nor in all circumstances,
the most appropriate one. Hence it would seem that the notion of ad
jacency, so constantly employed in continental shelf doctrine from the
start, only implies proximity in a general sense, and does not imply any
fundamental or inherent rule the ultimate effect of which would be to
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des zones de plateau continental relevant d'un Etat seront en fait, et in
dependamment de toute delimitation, plus proches de la cote de cet
Etat que d'aucune autre. Le contraire serait etonnant, mais post flOC n'est
pas propter hoc et tout cela ne fait qu'obscurcir la veritable question: faut
il reellement que toute partie de la zone relevant d'un Etat soit plus proche
de sa cote que d'aucune autre et y a-t-il en quelque sorte un empechement
ace qu'une partie de cette zone fasse exception? De I'avis de la Cour, cela
ne resulte necessairement ni de la notion meme de proximite, ni de la
conception plus fondamentale du plateau continental envisage comme
prolongement natureI du territoire, conception invoquee a maintes
reprises des deux cotes pendant toute la procedure mais avec des inter
pretations tres differentes.

41. En ce qui concerne la notion de proximite, on peut dire que l'idee
d'une proximite absolue ne decoule certes pas implicitement de la ter
minologie plutot vague et generale employee dans les ouvrages consacres
a la question et dans la plupart des proclamations d'Etats, conventions
internationales et autres instruments; on y trouve des termes comme
pres, proche de ses cotes, au farge de ses cotes, faisant face, devant fa cote,
au voisinage de, avoisinant fa cote, adjacent, contigu, etc., qui sont tous
assez imprecis et qui, tout en donnant une idee generale suffisamment
claire, peuvent avoir un sens tres difficile if cerner. Pour prendre I'exemple
du terme adjacent, qui est peut-etre Ie plus frequemment utilise, il est
evident que, meme avec beaucoup d'imagination, un point du plateau
continental situe if une centaine de milles d'une cote determinee ou meme
beaucoup moins loin ne saurait etre considere comme adjacent if cette
cote ou if aucune autre cote au sens normal du mot adjacent, bien qu'il
soit en fait plus proche d'un littoral que d'un autre. Cela est encore plus
vrai des zones ou Ie plateau continental proprement dit commence if faire
place aux grands fonds. De meme, un point situe plus pres de la terre, non
loin du lieu ou les cotes de deux Etats se rejoignent, peut souvent et if juste
titre etre qualifie d'adjacent aux deux cotes bien qu'il soit legerement plus
proche de I'une que de I'autre. En fait, la configuration geographique
locale peut parfois lui donner un lien physique plus etroit avec la cote
dont il n'est pas Ie plus rapproche.

42. II ne parait done pas y avoir d'identite necessaire, et en tout cas pas
d'identite complete, entre les notions d'adjacence et de proximite; dans
ces conditions, la question de savoir queUes parties du plateau continental
«adjacent if)) un littoral bordant plusieurs Etats relevent de I'un ou de
I'autre reste entiere et ne saurait etre resolue d'apres la seule proximite.
Meme si la proximite peut etre I'un des criteres applicables - et un
critere important quand les conditions s'y pretent -, ce n'est pas neces
sairement Ie seul ni lloujours Ie plus approprie. II semblerait donc que la
notion d'adjacence, employee si constamment au sujet de la doctrine du
plateau continental et cela des Ie debut, n'implique la proximite qu'en
un sens general, sans postuler une regIe fondamentale ou inherente dont
l'effet serait en definitive d'interdire if tout Etat d'exercer, sauf par voie
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prohibit any State (otherwise than by agreement) from exercising con
tinental shelf rights in respect of areas closer to the coast of another
State.

43. More fundamental than the notion of proximity appears to be the
principle-constantly relied upon by all the Parties-of the natural
prolongation or continuation of the land territory or domain, or land
sovereignty of the coastal State, into and under the high seas, via the bed
of its territorial sea which is under the full sovereignty of that State.
There are various ways of formulating this principle, but the underlying
idea, namely of an extension of something already possessed, is the same,
and it is this idea of extension which is, in the Court's opinion, deter
minant. Submarine areas do not really appertain to the coastal State
because-or not only because-they are near it. They are near it of
course; but this would not suffice to confer title, any more than, ac
cording to a well-established principle of law recognized by both sides
in the present case, mere proximity confers per se title to land territory.
What confers the ipso jure title which international law attributes to the
coastal State in respect of its continental shelf, is the fact that the sub
marine areas concerned may he deemed to be actually part of the terri
tory over which the coastal State already has dominion,-in the sense
that, although covered with water, they are a prolongation or continua
tion of that territory, an extension of it under the sea. From this it would
follow that whenever a given submarine area· does not constitute a
natural-or the most natural-extension of the land territory of a coastal
State, even though that area may be closer to it than it is to the territory
of any other State, it cannot be regarded as appertaining to that State;
or at least it cannot be so regarded in the face of a competing claim by a
State of whose land territory the submarine area concerned is to be
regarded as a natural extension, even if it is less close to it.

44. In the present case, although both sides relied on the prolongation
principle and regarded it as fundamental, they interpreted it quite dif
ferently. Both interpretations appear to the Court to be incorrect. Den
mark and the Netherlands identified natural prolongation with closest
proximity and therefrom argued that it called for an equidistance line:
the Federal Republic seemed to think it implied the notion of the just
and equitable share, although the connection is distinctly remote. (The
Federal Republic did however invoke another idea, namely that of the
proportionality of a State's continental shelf area to the length of its
coastline, which obviously does have an intimate connection with the
prolongation principle, and will be considered in its place.) As regards
equidistance, it clearly cannot be identified with the notion of natural
prolongation or extension, since, as has already been stated (paragraph 8),
the use of the equidistance method would frequently cause areas which
are the natural prolongation or extension of the territory of one State
to be attributed to another, when the configuration of the latter's coast
makes the equidistance line swing out laterally across the former's
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d'accord, ses droits relatifs au plateau continental sur des zones plus
proches de 1a cote d'un autre Etat que de la sienne.

43. Plus fondamentaI que Ia notion de proximite semble etre Ie prin
cipe, que les Parties n'ont cesse d'invoquer, du prolongement natureI ou
de I'extension du territoire ou de la souverainete territoriale de l'£1at
riverain sous la haute mer, au-dela du lit de la mer territoriale qui reIeve
de 1a pleine souverainete de cet Etat. I1 y a plusieurs manieres de for
muler ce principe mais l'iMe de base, celie d'une extension de quelque
chose que I'on possede deja, est la meme et c'est cette idee d'extension qui
est decisive selon la Cour. Ce n'est pas vraiment ou pas seulement parce
qu\:lles sont proches de son territoire que des zones sous-marines relevent
d'un Etat riverain. Elles en sont proches certes, mais cela ne sumt pas
pour confercr un titre - pas plus que la simple proximite ne constitue en
soi un titre au domaine tcrrestre, ce qui est un principe de droit bien
etahli et admis par les Parties en I'espece. En realite Ie titre que Ie droit
international attribue ipso jure a I'Etat riverain sur son plateau continental
procede de ce que les zones sous-marines en cause peuvent etre conside
rees comme faisant veritab1ement partie du territoire sur lequel l'£1at
riverain exerce deja son autorite: on peut dire que, tout en etant re
couvertes d'eau, el'les sont un prolongement, une continuation, une
extension de ce tcrritoire sous la mer. Par suite, mcme si une zone sous
marine est plus proche du territoire d'un Etat que de tout autre, on ne
saurait considerer qu'elle releve de cet Etat des lors qu'elle ne constitue
pas une extension naturelle, ou I'extension la plus naturelle, de son
domaine terrestre et qu'une revendication rivale cst formu!ce par un
autre Etat dont il est possible d'admettre que la zone sous-marine en
question prolonge de fa<;on nature lie Ie territoire, tout en etant moins
proche.

44. Dans la presente affaire, on a invoque des deux cotes Ie principe
du prolongement en le considerant comme fondamental mais on l'a
interprete de fa<;ons tres differentes. Les deux interpretations paraissent
inexactes a la Cour. Le Danemark et les Pays-Bas ont assimile Ie concept
de prolongement naturel a celui de plus grande proximite et ils en ont
d6duit que Ie premier exige Ie trace d'une Iigne d't~quidistance; la Repu
blique fcderale parait avoir pense qu'il impliquc la notion de la part juste
et equitable, bien que Ie rapport soit tres lointain. (La Republique federale
a cependant invoqu~ une autre idee, celie de la proportionnalite entre la
zone de plateau continental revenant a un Etat et la longueur de son lit
toral; cette idee, qui a evidemment un lien etroit avec Ie principe du
prolongement, sera examinee Ie moment venu.) La notion d'equidistance
ne peut manifestement pas etre identifiee a celie d'extension ou de pro
longement nature! car, comme on I'a deja vu au paragraphe 8, I'emploi
de la methode de I'equidistance aurait souvent pour resultat d'attribuer a
un Etat des zones prolongeant naturellement Ie territoire d'un autre
Etat lorsque la configuration c6tiere du premier fait devier lateralement la
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coastal front, cutting it off from areas situated directly before that front.

45. The fluidity of all these notions is well illustrated by the case of
the Norwegian Trough (paragraph 4 above). Without attempting to
pronounce on the status of that feature, the Court notes that the shelf
areas in the North Sea separated from the Norwegian coast by the 80
100 kilometres of the Trough cannot in any physical sense be said to be
adjacent to it, nor to be its natural prolongation. They are nevertheless
considered by the States parties to the relevant delimitations, as described
in paragraph 4, to appertain to Norway up to the median lines shown on
Map I. True these median lines are themselves drawn on equidistance
principles; but it was only by first ignoring the existence of the Trough
that these median lines fell to be drawn at all.

*
46. The conclusion drawn by the Court from the foregoing analysis

is that the notion of equidistance as being logically necessary, in the sense
of being an inescapable a priori accompaniment of basic continental
shelf doctrine, is incorrect. It is said not to be possible to maintain that
there is a rule of law ascribing certain areas to a State as a matter of in
herent and original right (see paragraphs 19 and 20), without also ad
mitting the existence of some rule by which those areas can be obliga
torily delimited. The Court cannot accept the logic of this vicw. The
problem arises only where there is a dispute and only in respect of the
marginal areas involved. The appurtenance of a given area, considered
as an entity, in no way governs the precise delimitation of its boundaries,
any more than uncertainty as to boundaries can affect territorial rights.
There is for instance no rule that the land frontiers of a State must be
fully delimited and defined, and often in various places and for long
periods they are not, as is shown by the case of the entry of Albania into
the League of Nations (Monastery of Saint Naoum, Advisory Opinion,
1924, P.Cl.J., Series B, No.9, at p. 10).

** *
47. A review of the genesis and development of the equidistance

method of delimitation can only serve to confirm the foregoing conclu
sion. Sueh a review may appropriately start with the instrument, generally
known as the "Truman Proclamation", issued by the Government of
the United States on 28 September 1945. Although this instrument was
not the first or only one to have appeared, it has in the opinion of the Court
a special status. Previously, various theories as to the nature and extent
of the rights relative to or exercisable over the continental shelf had been
advanced by jurists, publicists and technicians. The Truman Proclama
tion however, soon came to be regarded as the starting point of the posi-
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ligne d'equidistance et ampute Ie second de zones situees juste devant sa
faGade maritime,

45. Le cas de la fosse norvegienne (voir paragraphe 4 ci-dessus)
i1\ ustre bien Ie caracti~re incertain de toutes ces notions, Sans se prononcer
sur Ie statut de la fosse, la Cour constate que les zones du plateau con
tinental de la mer du Nord separees de la cote norvegienne par une fosse
de quatre-vingts acent kilometres de large ne sauraient etre considerees au
point de vue geographique comme etant adjacentes acette cote au comme
constituant son prolongement nature\. Elles n'en sont pas moins consi
derees par Ics Etats parties aux delimitations decrites au paragraphe 4
comme relevant de la Norvege jusqu'aux lignes medianes portees sur la
carte I. Certes ces li,gnes medianes ont ete tracees selon Ie principe de
l'equidistance, mais c'est uniquement parce que l'on n'a pas tenu compte
de l'existence de la fosse norvegienne.

*
46. La Cour conelut de I'analyse qui precede qu'il est inexact de con

siderer la notion d'equidistance comme logiquement necessaire, en ce sens
qu'elle serait liee de fayon inevitable et apriori ala conception fondamen
tale du plateau continenta\. On a dit qu'il n'est pas possible de soutenir
qu'une regie juridique attribue certaines zones a un Etat au titre d'un
droit inherent et originaire (voir paragraphes 19 et 20) sans admettre en
meme temps l'existence d'une regie obligatoire quant ala delimitation de
ces zones. La Cour ne voit pas la logique de cette these. Le probleme ne
se pose qu'en cas de litige et uniquement a l'egard des zones qui forment
les confins. Le fait qu'une zone, prise comme une entite, releve de tel ou
tel Etat est sans consequence sur la delimitation exacte des frontieres de
cette zone, de meme que l'incertitude des frontieres ne saurait affecter les
droits territoriaux. Allcune regie ne dispose par exemple que les frontieres
terrestres d'un Etat doivent etre completement delimitees et definies et il
est frequent qu'elles ne Ie soient pas en certains endroits et pendant de
longues periodes, comme Ie montre la question de I'admission de
l'Albanie a la Societe des Nations (M0I111stere de Saint-Naoum, avis con
su/tatif, 1924, C.P.J.1. serie B n° 9, p. 10).

** *
47. Un examen de la genese et de l'evolution de la methode de delimi

tation fondee sur l'e:quidistance ne fait que confirmer la conclusion ci
dessus. II convient de rappeler tout d'abord l'acte, generalement connu
sous Ie nom de proclamation Truman, que Ie Gouvernement des Etats
Unis a publie Ie 28 septembre 1945. Bien que cet acte n'ait ete ni Ie
premier ni Ie seul, il a, selon la Cour, une importance particuliere. Au
paravant, des juristes, des publicistes et des techniciens avaient avance
diverses theories sur la nature et l'etendue des droits existant a l'egard du
plateau continental au pouvant etre exerces sur lui. La proclamation
Truman devait cependant etre bientot consideree comme Ie point de
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tive law on the subject, and the chief doctrine it enunciated, namely
that of the coastal State as having an original, natural, and exclusive
(in short a vested) right to the continental shelf off its shores, came to
prevail over all others, being now reflected in Article 2 of the 1958 Geneva
Convention on the Continental Shelf. With regard to the delimitation
of lateral boundaries between the continental shelves of adjacent States,
a matter which had given rise to some consideration on the technical, but
very little on the juristic level, the Truman Proclamation stated that such
boundaries "shall be determined by the United States and the State con
cerned in accordance with equitable principles". These two concepts, of
delimitation by mutual agreement and delimitation in accordance with
equitable principles, have underlain all the subsequent history of the
subject. They were reflected in various other State proclamations of the
period, and after, and in the later work on the subject.

48. It was in the International Law Commission of the United Nations
that the question of delimitation as between adjacent States was first
taken up seriously as part of a general juridical project; for outside the
ranks of the hydrographers and cartographers, questions of delimitation
were not much thought about in earlier continental shelf doctrine.
Juridical interest and speculation was focussed mainly on such questions
as what was the legal basis on which any rights at all in respect of the
continental shelf could be claimed, and what was the nature of those
rights. As regards boundaries, the main issue was not that of boundaries
between States but of the seaward limit of the area in respect of which
the coastal State could claim exclusive rights of exploitation. As was
pointed out in the course of the written proceedings, States in most cases
had not found it necessary to conclude treaties or legislate about their
lateral sea boundaries with adjacent States before the question of ex
ploiting the natural resources of the seabed and subsoil arose ;-practice
was therefore sparse.

49. In the records of the International Law Commission, which had
the matter under consideration from 1950 to 1956, there is no indication
at all that any of its members supposed that it was incumbent on the
Commission to adopt a rule of equidistance because this gave expression
to, and translatt;d into linear terms, a principle of proximity inherent in
the basic concept of the continental shelf, causing every part of the shelf
to appertain to the nearest coastal State and to no other, and because
such a rule must therefore be mandatory as a matter of customary inter
national law. Such an idea does not seem ever to have been propounded.
Had it been, and had it had the self-evident character contended for by
Denmark and the Netherlands, the Commission would have had no alter
native but to adopt it, and its long continued hesitations over this matter
would be incomprehensible.
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depart dans l'elaboration du droit positif en ce domaine et la doctrine
principale qu'elle enon9ait, a savoir que l'Etat riverain possede un droit
originaire, naturel et exclusif, en somme un droit acquis, sur Ie plateau
continental situe devant ses cotes, I'a finalement emporte sur toutes les
autres et trouve aujourd'hui son expression dans l'article 2 de la Conven
tion de Geneve de 1958 sur Ie plateau continental. En ce qui concerne la
delimitation laterale des plateaux continentaux d'Etats limitrophes, pro
bleme qui avait ete etudie dans une certaine mesure sur Ie plan technique
mais avait fort peu retenu l'attention sur Ie planjuridique, la proclamation
Truman enon9ait que la ligne de delimitation serait «determinee par les
Etats-Unis et l'Etat interesse conformcment a des principes equitables ».
De ces deux notions de delimitation par voie d'accord et de delimitation
conforme ades principes equitables a procede toute l'evolution historique
posterieure. On en trouve la trace dans des proclamations faites a partir
de cette epoque par divers autres Etats, ainsi que dans les travaux
consacres depuis lors au probleme.

48. C'est ala Commission du droit international des Nations Unies que
la question de la delimitation entre Etats limitrophes a ete abordee
serieusement pour la premiere fois dans une etude juridique de caractere
general; jusqu'alors en elfet les problemes de delimitation dans Ie cadre
de la doctrine du plateau continental n'avaient guere retenu que l'attention
des hydrographes et des cartographes. L'interet et la reflexion des juristes
s'ctaient principalement portes sur des questions comme Ie fondement
juridique et la nature des droits pouvant etre eventuellement revendiques
sur Ie plateau continental. S'agissant de la delimitation, Ie grand probleme
n'etait pas celui des limites entre Etats mais celui de la limite vers Ie large
de l'etendue sur laquelle I'Etat riverain peut revendiquer des droits d'ex
ploitation exclusifs. Comme il a ete observe au cours de la procedure
ecrite, les Etats n'ont pas juge necessaire, dans la plupart des cas, de
conclure des traites ou de legiferer pour fixer leurs limites maritimes
laterales avec des Etats limitrophes avant que se pose la question de
l'exploitation des ressources naturelles du lit de la mer et de son sous-sol.
La pratique dans ce domaine etait done peu abondante.

49. A lire les documents de la Commission du droit international, qui
s'est occupee de la question de 1950 a 1956, rien n'indique qu'il soit venu
al'esprit d'aucun de ses membres qu'elle dilt adopter une regIe fondee sur
l'equidistance pour Ie motif qu'une telle regIe constituait l'expression
lineaire d'un principe de proximite inherent ala conception fondamentale
du plateau continental - d'apres lequel toute partie du plateau releverait
de l'Etat riverain Ie plus proche a l'exclusion de tout autre Etat - et
etait en consequence ob~;'!.atoire en droit international coutumier. Cette
idee ne semble jamais avoil :te avancee. Si elle l'avait ete et si elle avait eu
Ie caractere evident que Ie Danemark et les Pays-Bas lui pretent, la Com
mission n'aurait pu faire autrement que de l'adopter et ses hesitations
prolongees ace sujet seraient incomprehensibles.
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50. It is moreover, in the present context, a striking feature of the
Commission's discussions that during the early and middle stages, not
only was the notion of equidistance never considered from the standpoint
of its having a priori a character of inherent necessity: it was never given
any special prominence at all, and certainly no priority. The Commission
discussed various other possibilities as having equal if not superior status
such as delimitation by agreement, by reference to arbitration, by drawing
lines perpendicular to the coast, by prolonging the dividing line of ad
jacent territorial waters (the principle of which was itself not as yet settled),
and on occasion the Commission seriously considered adopting one or
other of these solutions. It was not in fact until after the matter had been
referred to a committee of hydrographical experts. which reported in
1953, that the equidistance principle began to take precedence over other
possibilities: the Report of the Commission for that year (its principal
report on the topic of delimitation as such) makes it clear that before
this reference to the experts the Commission had felt unable to formulate
any definite rule at all, the previous trend of opinion having been mainly
in favour of delimitation by agreement or by reference to arbitration.

51. It was largely because of these difficulties that it was decided to
consult the Committee of Experts. It is therefore instructive in the con
text (i.e., of an alleged inherent necessity for the equidistance principle)
to see on what basis the matter was put to the experts, and how they
dealt with it. Equidistance was in fact only one offour methods suggested
to them, the other three being the continuation in the seaward direction
of the land frontier between the two adjacent States concerned: the
drawing of a perpendicular to the coast at the point of its intersection
with this land frontier: and the drawing of a line perpendicular to the line
of the "general direction" of the coast. Furthermore the matter was not
even put to the experts directly as a question of continental shelf delimita
tion, but in the context of the delimitation of the lateral boundary be
tween adjacent territorial waters, no account being taken of the possibility
that the situation respecting territorial waters might be different.

52. The Committee of Experts simply reported that after a thorough
discussion of the different methods-(there are no official records of this
discussion)-they had decided that "the (lateral) boundary through the
territorial sea-if not already fixed otherwise-should be drawn according
to the principle of equidistance from the respective coastlines". They
added, however, significantly, that in "a number of cases this may not
lead to an equitable solution, which should be then arrived at by negotia
tion". Only after that did they add, as a rider to this conclusion, that
they had considered it "important to find a formula for drawing the
international boundaries in the territorial waters of States, which could
also be used for the delimitation of the respective continental shelves of
two States bordering the same continental shelf".
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50. Au surplus il est frappant de constater a cet egard que, dans les
discussions qui se sont deroulees a la Commission au debut et vers Ie
milieu de ses travaux, non seulement on n'a jamais considere que Ja
notion d'equidistance ait a priori un caractere de necessite inherente mais
encore on ne lui a jamais reconnu une importance speciale et certaine
ment aucune priorite. La Commission a examine diverses autres pos
sibilites en leur accordant une valeur egale sinon superieure: delimitation
par voie d'accord, delimitation par voie d'arbitrage, delimitation selon
une ligne perpendiculaire a la cote, delimitation par prolongement de la
ligne divisant les eaux territoriales adjacentes, dont Ie principe n'et~it pas
encore etabli, et d'autres encore; la Commission a meme serieusement
envisage d'adopter rune ou l'autre de ces solutions. En fait, c'est seule
ment apres que la question eut ete renvoyee a un comite d'experts
hydrographes, dont Ie rapport a ete presente en 1953, que Ie principe de
J'equidistance a commence a remporter sur les autres possibilites: il
ressort nettement du rapport de la Commission pour 1953 (son principal
rapport sur Ie probleme de la delimitation proprement dit) qu'avant d'en
rHerer aux experts Ja Commission ne s'etait pas jugee en mesure de
formuJer une regIe precise et qu'eJIe s'etait jusque-Ia surtout montree
favorable a une delimitation par voie d'accord ou d'arbitrage.

51. Si la Commission a decide de consulter Ie comite d'experts, c'est en
grande partie a cause de ces difficuItes. II est donc instuctif, du point de
vue d'une pretendue necessite inherente du principe de I'equidistance,
d'examiner sur quelJe base Ie probleme a ete soumis aux experts et com
ment ils I'ont traite. L't.~quidistance n'etait en realite que rune des quatre
methodes qui leur etaient suggerees. Les trois autres etaient les suivantes:
prolongement vers Ie large de la frontiere terrestre entre les deux Etats
limitrophes interesses; trace d'une Jigne perpendiculaire a la cote a
l'endroit ou la frontiere entre les deux territoires atteint la mer; trace d'une
ligne perpendiculaire a la «direction generale» de la cOte. En outre Ie
probleme n'a pas et(~ pose directement aux experts apropos de la delimi
tation du plateau continental: iJ I'a ete apropos de la delimitation lateraJe
des eaux territoriales de deux Etats limitrophes, sans que I'on se demande
si la situation n'etait pas differente.

52. Le comite d'experts a simplement signale dans son rapport qu'apres
une discussion approfondie des diverses methodes - qui n'a pas fait
l'objet de proces-verbaux officiels - il avait ete d'avis que <cia frontiere
Oaterale) entre les mers territoriales respectives de deux Etats adjacents,
Ja ou elle n'a pas deja ete fixee d'une autre maniere, devrait etre tracee
seJon Ie principe d'(~quidistance de la cote de part et d'autre de I'aboutis
sement de la frontiere». II a cependant ajoute, et cela est significatif:
«Dans certains cas, cette methode ne permettra pas d'aboutir a une solu
tion equitable, Iaquelle devra alars etre recherchee dans des negociations. »
C'est seulement apres cette conclusion que les experts ont precise, dans
une observation annexe, qu'ils s'etaient efforces «de trouver des formules
pour tracer Ies frontihes internationales dans les mers territoriales qui
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53. In this almost impromptu, and certainly contingent manner was
the principle of equidistance for the delimitation of continental shelf
boundaries propounded. It is clear from the Report of the Commission
for 1953 already referred to (paragraph 50) that the latter adopted it
largely on the basis of the recommendation of the Committee of Experts,
and even so in a text that gave priority to delimitation by agreement and
also introduced an exception in favour of "special circumstances" which
the Committee had not formally proposed. The Court moreover thinks
it to be a legitimate supposition that the experts were actuated by con
siderations not of legal theory but of practical convenience and carto
graphy of the kind mentioned in paragraph 22 above. Although there
are no official records of their discussions, there is warrant for this view
in correspondence passing between certain of them and the Commission's
Special Rapporteur on the subject, which was deposited by one of the
Parties during the oral hearing at the request of the Court. Nor, even
after this, when a decision in principle had been taken in favour of an
equidistance rule, was there an end to the Commission's hesitations, for
as late as three years after the adoption of the report of the Committee
of Experts, when the Commission was finalizing the whole complex of
drafts comprised under the topic of the Law of the Sea, various doubts
about the equidistance principle were still being voiced in the Commis
sion, on such grounds for instance as that its strict application would be
open, in certain cases, to the objection that the geographical configura
tion of the coast would render a boundary drawn on this basis inequitable.

54. A further point of some significance is that neither in the Com
mittee of Experts, nor in the Commission itself, nor subsequently at the
Geneva Conference, does there appear to have been any discussion of
delimitation in the context, not merely of two adjacent States, but of
three or more States on the same coast, or in the same vicinity,-from
which it can reasonably be inferred that the possible resulting situations,
some of which have been described in paragraph 8 above, were never
really envisaged or taken into account. This view finds some confirmation
in the fact that the relevant part of paragraph 2 of Article 6 of the Geneva
Convention speaks of delimiting the continental shelf of "two" adjacent
States (although a reference simply to "adjacent States" would have
sufficed), whereas in respect of median lines the reference in paragraph I
of that Article is to "two or more" opposite States.

55. In the light of this history, and of the record generally, it is clear
that at no time was the notion of equidistance as an inherent necessity
of continental shelf doctrine entertained. Quite a different outlook was
indeed manifested from the start in current legal thinking. It was, and
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pourraient en meme temps serv.ir pour delimiter les frontieres respectives
de "plateau continental)) concernant les Etats devant les cotes desquels
s'etend ce plateau n.

53. C'est de cette maniere presque improvisee et purement contingente
que Ie principe de l'(~quidistance a Cte envisage pour la delimitation du
plateau continental. II ressort nettement du rapport de la Commission
du droit international pour 1953 (voir paragraphe 50 ci-dessus) que la
Commission a adopt,~ ce principe essentiellement sur la recommandation
du comite d'experts mais que, ce faisant, elle a dans Ie meme texte donne
priorite a la delimitation par voie d'accord et a introduit une exception
dans Ie cas de (, circonstances speciales)) que Ie comite n'avait pas formel
lement proposee. La Cour estime en outre legitime de supposer que les
experts ont ete mus par Ie genre de considerations d'ordre pratique et
cartographique dont il est fait etat au paragraphe 22 ci-dessus et non par
des considerations d"ordre juridique et doctrinal. Bien que leurs discus
siEms n'aient pas fait l'objet de proces-verbaux officiels, cette opinion
trouve confirmation dans une correspondance echangee entre certains
d'entre eux et Ie rapporteur special de la Commission, correspondance
deposee au cours de la procedure orale par l'une des Parties sur la de
mande de la Cour. D'autre part, meme apres avoir pris une decision de
principe en faveur d'une regie fondee sur l'equidistance, la Commission
a continue a faire preuve d'hesitation: trois ans apres l'adoption du rap
port du comite d'experts, au moment OU elle mettait la derniere main a
l'ensemble des projets concernant Ie droit de la mer, Ie principe de
l'equidistance suscitait encore des doutes parmi ses membres, motif pris
par exemple de ce que son application stricte pourrait prHer a critique
dans des cas OU la configuration gcographique de la cote rendrait ine
quitable une limite tracee sur cette base.

54. Un autre element significatif est a considerer: iI semble que ni au
comite d'experts, ni a la Commission eIle-meme, ni ulterieurement a la
conference de Gcneve la discussion n'ait porte sur les delimitations a
effectuer non pas simplement entre deux Etats limitrophes, mais entre
trois ou plusieurs Etats bordant la meme cote ou situes dans Ie voisinage
les uns des autres; il est raisonnable d'en deduire que les situations pou
vant resulter de cet I~tat de choses, et dont certaines ont etc decrites au
paragraphe 8 ci-dessus, n'ont jamais ete veritablement envisagees ou
prises en consideration. Cette deduction est confirmee par Ie fait qu'a
l'article 6, paragraphe 2, de la Convention de Geneve Ie passage pertinent
parle de la delimitation du plateau continental entre «deux)) Etats limitro
phes - il aurait sufi'i de dire «des» Etats limitrophes -, alors qu'en ce
qui concerne les lignes medianes entre Etats dont les cotes se font face
I'article 6, paragraphe 1, dit «deux ou plusieurs)) Etats.

55. Compte tenu de ces antecedents et d'une maniere plus generale du
dossier, il est clair qu'a aucun moment on n'a considere que la notion
d'equidistance soit lice de fa~on inherente et necessaire a la doctrine du
plateau continental. L'opinion desjuristes s'est meme, des Ie debut, mani-
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it really remained to the end, governed by two beliefs ;-namely, first, that
no one single method of delimitation was likely to prove satisfactory in all
circumstances, and that delimitation should, therefore, be carried out by
agreement (or by reference to arbitration); and secondly, that it should
be effected on equitable principles. It was in pursuance of the first of these
beliefs that in the draft that emerged as Article 6 of the Geneva Con
vention, the Commission gave priority to delimitation by agreement,
and in pursuance of the second that it introduced the exception in favour
of "special circumstances". Yet the record shows that, even with these
mitigations, doubts persisted, particularly as to whether the equidistance
principle would in all cases prove equitable.

56. In these circumstances, it seems to the Court that the inherency
contention as now put forward by Denmark and the Netherlands inverts
the true order of things in point of time and that, so far from an equidis
tance rule having been generated by an antecedent principle of proximity
inherent in the whole concept of continental shelf appurtenance, the
latter is rather a rationalization of the former-an ex post facto construct
directed to providing a logical juristic basis for a method of delimitation
propounded largely for different reasons, cartographical and other. Given
also that for the reasons already set out (paragraphs 40-46) the theory
cannot be said to be endowed with any quality of logical necessity either,
the Court is unable to accept it.

*
57. Before going further it will be convenient to deal briefly with two

subsidiary matters. Most of the difficulties felt in the International Law
Commission related, as here, to the case of the lateral boundary between
adjacent States. Less difficulty was felt over that of the median line
boundary between opposite States, although it too is an equidistance line.
For this there seems to the Court to be good reason. The continental
shelf area off, and dividing, opposite States, can be claimed by each of
them to be a natural prolongation of its territory. These prolongations
meet and overlap, and can therefore only be delimited by means of a
median line; and, ignoring the presence of islets, rocks and minor coastal
projections, the disproportionally distorting effect of which can be
eliminated by other means, such a line must effect an equal division of
the particular area involved. If there is a third State on one of the coasts
concerned, the area of mutual natural prolongation with that of the
same or another opposite State will be a separate and distinct one, to
be treated in the same way. This type of case is therefore different from
that of laterally adjacent States on the same coast with no immediately
opposite coast in front of it, and does not give rise to the same kind of
problem-a conclusion which also finds some confirmation in the dif-

37



PLATEAU CONTINENTAL (ARRET) 36

festee en un tout autre sens. Elle a procede, et elle n'a cesse de proceder, de
deux convictions: en premier lieu il etait peu probable qu'une methode de
delimitation unique donne satisfaction dans toutes les circonstances et la
delimitation devait done s'operer par voie d'accord ou d'arbitrage; en
second lieu la delimitation devait s'effectuer selon des principesequitables.
C'est en raison de la premiere conviction que la Commission a donne
priorite a la delimitation par voie d'accord dans Ie projet qui est devenu
I'article 6 de la Convention de Geneve et c'est en raison de la seconde
conviction qu'elle a introduit I'exception des «circonstances speciales",
Les documents montrent cependant que, meme avec ces attenuations, les
doutes ont persiste, t:n particulier sur Ie point de savoir si Ie principe de
I'equidistance se reveIerait equitable dans tous les cas.

56. Dans ces conditions, il semble a la Cour que la these du caractere
inherent, telle qu'elle est formulee maintenant par Ie Danemark et les
Pays-Bas, renverse l"ordre reel des choses dans Ie temps. Loin qu'une
regie d'equidistance ait ete engendree par un principe anterieur de proxi
mite inherent a la conception fondamentale du plateau continental,
c'est plutot ce principe qui est une rationalisation de la regie, une cons
truction a posteriori destinee a [ournir une base juridique logique a
une methode de delimitation proposee pour des raisons surtout extra
juridiques, cartographiques en particulier. Etant donne en outre que,
pour les motifs deja exposes aux paragraphes 40 a 46, on ne saurait non
plus dire que la theorie presente un caractere de necessite logique, la
Cour n'est pas en mesure de I'accepter.

*

57. Avant d'aller plus loin, il convient d'examiner brievement deux
questions incidentes. La plus grande partie des difficultes eprouvees par
la Commission du droit international concernaient comme ici Ie cas de
la Iigne laterale de delimitation entre Etats limitrophes. Les difficultes
ont ete moindres pour ce qui est de la ligne mediane de delimitation entre
Etats dont Ies cotes se font face, bien qu'il s'agisse la aussi d'une ligne
d'equidistance. II semble a la Cour qu'il y a une bonne raison a cela.
En effet les zones de plateau continental se trouvant au large d'Etats
dont les cotes se font face et separant ces Etats peuvent etre reclamees
par chacun d'eux a titre de prolongement naturel de son territoire. Ces
zones se rencontrent, se chevauchent et ne peuvent done etre delimitees
que par une ligne mediane; si I'on ne tient pas compte des Hots, des
rochers au des legers saillants de la cote, dont on peut eliminer I'effet
exagere de deviation par d'autres moyens, une telle ligne doit diviser
egalement I'espace clont il s'agit. Si un troisieme Etat borde l'une des
cotes, la zone OU Ie prolongement naturel de son territoire recoupe celui
de l'Etat deja considere lui faisant face, au celui d'un autre Etat lui
faisant face, sera distincte et separee mais devra eire traitee de la meme
maniere. Tout different est Ie cas d'Etats limitrophes se trouvant sur la
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ference of language to be observed in the two paragraphs of Article 6 of
the Geneva Convention (reproduced in paragraph 26 above) as respects
recourse in the one case to median lines and in the other to lateral
equidistance lines, in the event of absence of agreement.

58. If on the other hand, contrary to the view expressed in the preced
ing paragraph, it were correct to say that there is no essential difference
in the process of delimiting the continental shelf areas between opposite
States and that of delimitations between adjacent States, then the results
ought in principle to be the same or at least comparable. But in fact,
whereas a median line divides equally between the two opposite countries
areas that can be regarded as being the natural prolongation of the
territory of each of them, a lateral equidistance line often leaves to one
of the States concerned areas that are a natural prolongation of the
territory of the other.

59. Equally distinct in the opinion of the Court is the case of the
lateral boundary between adjacent territorial waters to be drawn on an
equidistance basis. As was convincingly demonstrated in the maps and
diagrams furnished by the Parties, and as has been noted in paragraph 8,
the distorting effects of lateral equidistance lines under certain conditions
of coastal configuration are nevertheless comparatively small within the
limits of territorial waters, but produce their maximum effect in the
localities where the main continental shelf areas lie further out. There
is also a direct correlation between the notion of closest proximity to
the coast and the sovereign jurisdiction which the coastal State is entitled
to exercise and must exercise, not only over the seabed underneath the
territorial waters but over the waters themselves, which does not exist
in respect of continental shelf areas where there is no jurisdiction over
the superjacent waters, and over the seabed only for purposes of explora
tion and exploitation.

•• •
60. The conclusions so far reached leave open, and still to be con

sidered, the question whether on some basis other than that of an a
priori logical necessity, i.e., through positive law processes, the equidis
tance principle has come to be regarded as a rule of customary interna
tional law, so that it would be obligatory for the Federal Republic in
that way, even though Article 6 of the Geneva Convention is not, as
such, opposable to it. For this purpose it is necessary to examine the
status of the principle as it stood when the Convention was drawn up,
as it resulted from the effect of the Convention, and in the light of State
practice subsequent to the Convention; but it should be clearly under
stood that in the pronouncements the Court makes on these matters it
has in view solely the delimitation provisions (Article 6) of the Conven
tion, not other parts of it, nor the Convention as sllch.
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meme cote et n'ayant pas de vis-a.-vis immediat; les problemes souleves
ne sont pas du meme ordre: cette conclusion est confirmee par la redaction
differente des deux paragraphes de l'article 6 de la Convention de Geneve
reproduits au paragraphe 26 ci-dessus quant a. l'utilisation, a. deraut
d'accord, de lignes medianes ou de lignes laterales d'equidistance selon
Ie cas.

58. En revanche si, contrairement a. l'opinion emise au paragraphe
precedent, il etait exact de dire qu'il n'y a pas de difference essentielle
pour la delimitation du plateau continental entre Ie cas d'Etats se faisant
face et Ie cas d'Etats limitrophes, les resultats devraient etre en principe
sinon identiques du moins comparables. Or en fait, alars qu'une ligne
mediane tracee entre deux pays se faisant face divise egalement des zones
qui peuvent etre considerees comme Ie prolongement naturel du territoire
de chacun d'eux, il est frequent qu'une ligne laterale d'equidistance laisse
a. l'un des Etats interesses des zones qui sont Ie prolongement naturel du
territoire de l'autre.

59. Tout different aussi est, de l'avis de la Cour, Ie probleme de la
delimitation laterale entre les eaux territoriales d'Etats limitrophes faite
selon l'equidistance. Ainsi que l'ont demontre de fac;on convaincante les
cartes et croquis fournis par les Parties et ainsi qu'on l'a vu au para
graphe 8, les effets de deviation que produisent certaines configurations
cotieres sur les lignes laterales d'equidistance sont relativement faibles
dans les limites des eaux territoriales mais jouent au maximum a. l'em
placement des zones de plateau continental au large. II existe aussi une
correlation directe entre la notion de proximite par rapport a. la cote
et la juridiction sOllveraine que I' Etat riverain a Ie droit et Ie devoir
d'exercer non seulement sur Ie lit de la mer au-dessous de ses eaux terri
torialcs mais aussi sur ces eaux memes, correlation qui n'existe pas en
ce qui concerne Ie plateau continental car I'Etat n'a aucune juridiction
sur les eaux surjacentes et n'a de juridiction sur Ie lit de la mer qu'a. des
fins d'exploration et d'exploitation.

** *
60. Les conclusions precedentes laissent encore sans reponse la ques

tion de sa\oir si Ie principe de l'equidistance en est \enu a etre considere
comme une regie de droit international coutumier pour une autre raison
que la necessite logique et a. priori, c'est-a-dire par les moyens du droit
positif, de sorte qu'il s'imposerait a. la Republique federale a. ce titre
bien que l'article 6 de la Convention de Geneve ne lui soit pas opposable
en tant que tel. II faut a. cette fin etudier la place qu'occupait ce principe
lors de la redaction de la Convention et celle qui lui a ete conferee par la
Convention elle-mi~me et par la pratique des Etats posterieure a. la
Convention; mais ill doit etre nettement entendu que, dans ses enoncia
tions en la matiere, la Cour envisage uniquement la clause sur la delimi
tation (article 6) et nullement d'autres dispositions de la Convention ni
la Convention en tant que telle.
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61. The first of these questions can conveniently be considered in the
form suggested on behalf of Denmark and the Netherlands themselves
in the course of the oral hearing, when it was stated that they had not
in fact contended that the delimitation article (Article 6) of the Conven
tion "embodied already received rules of customary law in the sense
that the Convention was merely declaratory of existing rules", Their
contention was, rather, that although prior to the Conference, continental
shelf law was only in the formative stage, and State practice lacked
uniformity, yet "the process of the definition and consolidation of the
emerging customary law took place through the work of the Interna
tional Law Commission, the reaction of governments to that work and
the proceedings of the Geneva Conference"; and this emerging customary
law became "crystallized in the adoption of the Continental Shelf Con
vention by the Conference".

62. Whatever validity this contention may have in respect of at least
certain parts of the Convention, the Court cannot accept it as regards
the delimitation provision (Article 6), the relevant parts of which were
adopted almost unchanged from the draft of the International Law
Commission that formed the basis of discussion at the Conference.
The status of the rule in the Convention therefore depends mainly on
the processes that led the Commission to propose it. These processes
have already been reviewed in connection with the Danish-Netherlands
contention of an a priori necessity for equidistance, and the Court con
siders this review sufficient for present purposes also, in order to show
that the principle of equidistance, as it now figures in Article 6 of the
Convention, was proposed by the Commission with considerable hesita
tion, somewhat on an experimental basis, at most de feRe l'erenda, and
not at all de lege lata or as an emerging rule of customary international
law. This is clearly not the sort of foundation on which Article 6 of the
Convention could be said to have reflected or crystallized such a rule.

*
63. The foregoing conclusion receives significant confirmation from

the fact that Article 6 is one of those in respect of which, under the
reservations article of the Convention (Article 12) reservations may be
made by any State on signing, ratifying or acceding,-for, speaking
generally, it is a characteristic of purely conventional rules and obligations
that, in regard to them, some faculty of making unilateral reservations
may, within certain limits, be admitted ;-whereas this cannot be so in
the case of general or customary law rules and obligations which, by
their very nature, must have equal force for all members of the interna
tional community, and cannot therefore be the subject of any right of
unilateral exclusion exercisable at will by anyone of them in its own
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61. II peut etre commode d'examiner la premiere de ces questions
sous la forme que lui ont donnee Ie Danemark et les Pays-Bas dans leurs
plaidoiries: ces deux Etats ont alors indique qu'en fait ils n'avaient pas
soutenu que l'article de la Convention relatif a la delimitation (article 6)
« consacrait des regle:s deja re~ues de droit coutumier, en ce sens que la
Convention etait simplement declaratoire des regles existantes». Leur
these etait plutot la suivante: si avant la conference Ie droit du plateau
continental n'etait qu'embryonnaire et si la pratique des Etats manquait
d'uniformitc, il n'en restait pas moins que « la definition et la consoli
dation du droit coutumier en voie de formation s'etaient effectuees grace
aux travaux de la Commission du droit international, aux reactions des
gouvernements devant I'ceuvre de la Commission et aux debats de la
conference de Geneve» et que ce droit coutumier en voie de formation
s'etait co cristallise du fait de I'adoption de la Convention sur Ie plateau
continental par la conference ».

62. Si juste que soit cette these en ce qui concerne du moins certaines
parties de la Convention, la Cour ne saurait la retenir pour ce qui est de
la clause sur la delimitation (article 6) dont les dispositions pertinentes
sont reprises presque sans changement du projet de la Commission du
droit international ayant servi de base de discussion a la conference. La
valeur de la regie dans la Convention doit done surtout etre jugee par
rapport aux conditions dans lesquelles la Commission a ete amenee a
la proposer et qui ont deja ete examinees au sujet de la these du Dane
mark et des Pays-Bas sur Ie caractere necessaire et a priori de I'equi
distance. La Cour considere que cet examen suffit, aux fins du present
raisonnement. a montrer que Ie principe de l'equidistance, tel qu'iI est
actuellement cnonce a l'article 6 de la Convention, a ete propose par la
Commission avec beaucoup d'hesitation, a titre plutot experimental et
tout au plus de lege ferenda, done certainement pas de lege lata ni meme
a titre de regie de droit international coutumier en voie de formation. Tel
n'est manifestement pas Ie genre de fondement que I'on pourrait in
voquer pour pretendre que l'article 6 de la Convention a consacre ou
cristallise la regie de I'equidistance.

*
63. La conclusion precedente trouve une confirmation significative

dans Ie fait que I'article 6 est I'un des articles a l'egard desquels tout Etat
peut formuler des re:serves au moment de la signature, de la ratification
ou de l'adhesion, en vertu de J'article de la Convention relatif aux re
serves (article 12). II est en general caracteristique d'une regie ou d'une
obligation purement conventionnelle que la faculte d'y apporter des
reserves unilaterales soit admise dans certaines limites; mais il ne saurait
en etre ainsi dans Ie cas de regles et d'obligations de droit general ou
coutumier qui par nature doivent s'appliquer dans des conditions egales
a tous les membres de la communaute internationale et ne peuvent done
etre subordonnees a un droit d'exclusion exerce unilateralement et a
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favour. Consequently, it is to be expected that when, for whatever
reason, rules or obligations of this order are embodied, or are intended
to be reflected in certain provisions of a convention, such provisions
will figure amongst those in respect of which a right of unilateral reserva
tion is not conferred, or is excluded. This expectation is, in principle,
fulfilled by Article 12 of the Geneva Continental Shelf Convention,
which permits reservations to be made to all the articles of the Conven
tion "other than to Articles 1 to 3 inclusive"-these three Articles being
the ones which, it is clear, were then regarded as reflecting, or as crys
tallizing, received or at least emergent rules of customary international
law relative to the continental shelf, amongst them the question of the
seaward extent of the shelf; the juridical character of the coastal State's
entitlement; the nature of the rights exercisable; the kind of natural
resources to which these relate; and the preservation intact of the legal
status as high seas of the waters over the shelf, and the legal status of
the superjacent air-space.

64. The normal inference would therefore be that any articles that
do not figure among those excluded from the faculty of reservation under
Article 12, were not regarded as declaratory of previously existing or
emergent rules of law; and this is the inference the Court in fact draws in
respect of Article 6 (delimitation), having regard also to the attitude of
the International Law Commission to this provision, as already described
in general terms. Naturally this would not of itself prevent this provision
from eventually passing into the general corpus of customary interna
tionallaw by one of the processes considered in paragraphs 70-81 below.
But that is not here the issue. What is now under consideration is whether
it originally figured in the Convention as such a rule.

65. It has however been suggested that the inference drawn at the
beginning of the preceding paragraph is not necessarily warranted,
seeing that there are certain other provisions of the Convention, also not
excluded from the faculty of reservation, but which do undoubtedly in
principle relate to matters that lie within the field of received customary
law, such as the obligation not to impede the laying or maintenance of
submarine cables or pipelines on the continental shelf seabed (Article 4),
and the general obligation not unjustifiably to interfere with freedom of
navigation, fishing, and so on (Article 5, paragraphs I and 6). These
matters however, all relate to or are consequential upon principles or rules
of general maritime law, very considerably ante-dating the Convention,
and not directly connected with but only incidental to continental shelf
rights as such. They were mentioned in the Convention, not in order to
declare or confirm their existence, which was not necessary, but simply
to ensure that they were not prejudiced by the exercise of continental
shelf rights as provided for in the Convention. Another method of
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volonte par l'un quelconque des membres de la communaute ason propre
avantage. Par consequent, il parait probable que, si pour une raison
quelconque I'on consacre ou l'on entend traduire des regles ou des obli
gations de cet ordre dans certaines dispositions d'une convention, ces
dispositions figureront parmi celles au sujet desquelles Ie droit de for
muler des reserves unilaterales n'est pas accorde ou est exclu. C'est ainsi
que I'article 12 de la Convention de Geneve sur Ie plateau continental
autorise des reserves « aux articles de la Convention autres que les articles I
a 3 inclus)); ces trois articles sont ceux que ron a alars manifestement
consideres comme consacrant ou cristaJlisant des regles de droit inter
national coutumier relatives au plateau continental, regles etablies ou du
moins en voie de formation et visant notamment la question de l'etendue
du plateau continental vers Ie large, Ie caractere juridique du titre de
l'Etat riverain, la nature des droits pouvant etre exerces, Ie genre de
ressources naturelles sur lesquelles portent ces droits, Ie maintien du
regime juridique des eaux surjacentes au plateau continental en tant que
haute mer, et Ie maintien du regime juridique de I'espace aerien situe
au-dessus de ces eaux.

64. II semble done normal de conclure que les articles a propos des
quels la faculte de formuler des reserves n'est pas exclue par l'article 12
n'ont pas ete consideres comme declaratoires de regles de droit pre
existantes ou en voie de formation. Telle est bien, en ce qui concerne
I'article 6 sur la delimitation, la deduction tiree par la Cour, qui tient
egalement compte de l'attitude, deja exposee en termes generaux, de la
Commission du droit international a I'egard de cette disposition. Cela
ne suffirait evidemment pas a empecher cette disposition de s'integrer
au droit international coutumier par I'un des moyens consideres aux
paragraphes 70 a 81 ci-apres. Mais la n'est pas la question. II s'agit
pour l'instant de savoir si la disposition a figure des I'origine dans la
Convention a titre de regIe coutumiere.

65. On soutient neanmoins que la deduction dont il est fait etat au
debut du paragraphe precedent n'est pas necessairement fondee car il ne
fait pas de doute que certaines autres dispositions de la Convention, a
propos desquelles la faculte de faire des reserves n'est pas exclue non plus,
se rapportent en principe a des questions relevant du droit coutumier
etabli: telles sont notamment l'obligation de ne pas entraver la pose ou
l'entretien de cables ou pipe-lines sous-marins sur Ie plateau continental
(article 4), I'obligation generale de ne pas gener d'une maniere injusti
fiabJe la navigation, la peche, etc. (article 5, paragraphes 1 et 6). Mais ces
questions concernent toutes, directement ou indirectement, des principes
ou des regles de droit maritime general qui sont tres anterieurs a la
Convention et se rattachent non pas directement mais de maniere inci
dente au regime juridique du plateau continental en tant que tel. Si on les
a mentionnees dans la Convention, ce n'etait pas pour declarer ou
confirmer leur existence, ce qui n'etait pas necessaire, mais simplement
pour faire en sorte que l'exercice des droits relatifs au plateau continental
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prevus dam la Convention n'y porte pas atteinte. Une autre redaction
aurait pu eviter l'ambiguHe; il n'en reste pas moins qu'un Etat ayant
formuIe une reserve ne serait pas degage pour autant des obligations
imposees par Ie droit maritime general en dehors et independamment de
la Convention sur Ie plateau continental, et notamment des obligations
enoncees a l'article 2 de la convention sur Ja haute mer conclue au meme
moment et definie par son preambule comme declaratoire de principes
etablis du droit international.

66. L'article 6 relatif a la delimitation parait a la Cour se presenter
de maniere differente. II se rattache directement au regime juridique du
plateau continental en tant que tel et non it des questions incidentes;
puisque la faculte de formuler des reserves n'a pas ete exclue a son sujet,
comme elle fa ete pour les articles J a 3, iJ est legitime d'en deduire qu'on
lui a attribue une valeur differente et moins fondamentale et que, con
trairemcnt it ces articles, il ne traduisait pas Ie droit coutumier preexistant
ou en voie de formation. Le Danemark et les Pays-Bas ont pourtant
soutenu que Ie droit d'apporter des reserves it l'article 6 n'etait pas cense
etre illimite et qu'en particulier il n'allait pas jusqu'a exclure totalement
Ie principe de delimitation fonde sur l'equiJistance, car les articles I et 2
de Ja Convention, a propos desquels aucune reserve n'est autorisee,
impliqueraient la delimitation sur la base de l'equidistance. II en resul
terait que Ie droit de faire des reserves a l'article 6 ne pourrait etre exerce
que d'une maniere compatible avec, au moins, Ie maintien du principe
fondamental de l'equidistance. On a souligne it cet egard que, sur les
quatre seules reserves formulees jusqu'a present au sujet de l'article 6 et
dont I'une au moins a une portee assez large, aucune ne vise une exclusion
ou un rejet aussi total.

67. La Cour ne juge pas cet argument convaincant pour plusieurs
motifs. En premier lieu, il ne semble pas que les articles I et 2 de la
Convention de Geneve aient un rapport direct avec une delimitation
entre Etats en tant que telle, L'article I ne vise que la limite exterieure
du plateau continental du cote du large et non pas sa delimitation entre
Etats se faisant face ou entre Etats limitrophes. L'article 2 ne concerne
pas davantage ce dernier point. Or il a ete suggere, semble-t-il, que la
notion d'equidistance resulte implicitement du caractere «exclusif}) attri
bue par I'article 2, paragraphe 2, aux droits de I'Etat riverain sur Ie
plateau continental. A s'en tenir au texte, cette interpretation est mani
festement inexacte. Le veritable sens de ce passage est que, dans toute zone
de plateau continental ou un Etat riverain a des droits, ces droits sont
exclusifs et aucun autre Etat ne peut les exercer. Mais aucune precision
n'y est donnee quant aux zones memes sur lesquelles chaque Etat riverain
possede des droits exclusifs. Cette question, qui ne peut se poser qu'en
ce qui concerne les confins du plateau continental d'un Etat, est exacte
ment, comme on I'a vu au paragraphe 20 ci-dessus in fine, celie que Ie
processus de delimitation doit permettre de resoudre et elle releve de
I'article 6, non de I'article 2.
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drafting might have clarified the point, but this cannot alter the fact
that no reservation could release the reserving party from obligations
of general maritime law existing outside and independently of the Con
vention, and especially obligations formalized in Article 2 of the con
temporaneous Convention on the High Seas, expressed by its preamble
to be declaratory of established principles of international law.

66. Article 6 (delimitation) appears to the Court to be in a different
position. It does directly relate to continental shelf rights as such, rather
than to matters incidental to these; and since it was not, as were Articles
I to 3, excluded from the faculty of reservation, it is a legitimate inference
that it was considered to have a different and less fundamental status
and not, like those Articles, to reflect pre-existing or emergent customary
law. It was however contended on behalf of Denmark and the Nether
lands that the right of reservation given in respect of Article 6 was not
intended to be an unfettered right, and that in particular it does not
extend to effecting a total exclusion of the equidistance principle of
delimitation,-for, so it was claimed. delimitation on the basis of that
principle is implicit in Articles I and 2 of the Convention, in respect of
which no reservations are permitted. Hence the right of reservation under
Article 6 could only be exercised in a manner consistent with the preserva
tion of at least the basic principle of equidistance. In this connection it
was pointed out that, of the no more than four reservations so far
entered in respect of Article 6, one at least of which was somewhat far
reaching, none has purported to effect such a total exclusion or deniaL

67. The Court finds this argument unconvincing for a number of
reasons. In the first place, Articles I and 2 of the Geneva Convention
do not appear to have any direct connection with inter-State delimitation
as such. Article I is concerned only with the outer, seaward, limit of
the shelf generally, not with boundaries between the shelf areas of
opposite or adjacent States. Article 2 is equally not concerned with
such boundaries. The suggestion seems to be that the notion of equidis
tance is implicit in the reference in paragraph 2 of Article 2 to the rights
of the coastal State over its continental shelf being "exclusive". So far as
actual language is concerned this interpretation is clearly incorrect. The
true sense of the passage is that in whatever areas of the continental
shelf a coastal State has rights, those rights are exclusive rights, not
exercisable by any other State. But this says nothing as to what in fact
are the precise areas in respect of which each coastal State possesses
these exclusive rights. This question, which can arise only as regards the
fringes of a coastal State's shelf area is, as explained at the end of para
graph 20 above, exactly what falls to be settled through the process of
delimitation, and this is the sphere of Article 6, not Article 2.
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68. Secondly, it must be observed that no valid conclusions can be
drawn from the fact that the faculty of entering reservations to Article 6
has been exercised only sparingly and within certain limits. This is the
affair exclusively of those States which have not .....ished to exercise the
faculty, or which have been content to do so only 10 a limited extent.
Their action or inaction cannot affect the right of other Stales 10 enter
reservations to whatever is the legitimate exlent of the right.

•
69. In the light of these various considerations, the Courl reaches the

conclusion that the Geneva Convention did nOI embody or crystallize
any pre-existing or emergent rule of customary law, according to which
the delimitation of continental shelf areas between adjacent States mUsl,
unless the Parties other"" ise agree. be: carried OUI on all equidistanee
special circumstances basis. A rule was of course embodied in Article 6
of the Convention, bUI as a purely conventional rule. Whether it has
since acquired a broader basis remains to be $Ccn: qua con\'entional rule
however, as has alrc3dy becn concluded, it is lIot Oppo),lblc to the
Federal Republic.

•• •
70. The Court must now proceed 10 the lasl stage in the argumcnt

pUI forward on behalf or Dcnmark and the Nctherlands. This is to the
effect that cven if there was at Ihe date of the Geneva Convention no rule
of customary international law in favour of the cquidistanec principle,
and no such rule was crystallized in A.rticle 6 of the Convention, never
theless such a rule has come into being since the Convention. partly
because of its own impacI, partly on the basis of subsequent State prac
tlee,-and that this rule. being now a rule of customary inlernalionallaw
binding on all States, including therefore the Federal Republic, should
be declared applicable to the delimitation of the bound,uies between the
Parties' respective continental shelf areas in the North Sea.

71. In so far as this contention is based on the view that Article 6 of
the Convention has had the influence, and has produced the effect,
described. it clearly involves treating that Article as a norm-creating
provision which has constituted the foundation or, or has generated a
rule which, while only conventionnl or contractual in its origin, has
since passed into the general corpus of international law. and is now
accepted as such by the op;uio juris, so as to have become binding even
for countries which have never, and do not, become parties to the
Convention. There is no doubt that Ihis process i3 a JXrfectly possible
ont and dots from time 10 time occur: it constitutes indeed one of the
recognized methods by which new rules of customary international la\\
may be formed. At the same time Ihis result is not lightly to be reg3rded
as having been attained.

72. It would in the first place be necessary that the provision con-
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68. En second lieu il convient desouligner que I'on ne pcut tirer aucune
conclusion valable du fait que Ill. facultc d'apporter des reserves aI'article 6
n'u ete utilisee que fort peu et sans dcpasser certaines limites, Celli. inte
resse uniquement les Etats qui n'ont pas \'oulu cxcrcer cetle facultc ou
qui se'sont barnes a I'exercer mooerement. Leur aclion au leur inaction
ne saur"it influer sur Ie droit des autres Elats a formulcr des reserves
dans toute Ill. mesure legitime,

•
69. Eu egard aux considerations qui precedenl, Ill. Cour conclul que Ill.

Convention de Geneve n'a ni consacre ni crislallisc une regIe de droil
coutumicr prcexistantc au en voie dc formation selon laquclle Ill. delimi
tation du plateau continental entre Elats limitrophes devrait s'optrer,
sauf si les Parties en decident autrcmenl, sur Ill. base d'un principe Cqui
dislance-circonslanccs speciales. Une regie a bien etc etablie par I'article 6
de Ill. Convention, mais uniquemcnt en tant que regIe conventionnelle.
11 resle a voir si elle a acquis depuis lars un fondement plus large car,
comme regie convention nelle, elle n'cst pas opposable i\ Ill. Republique
federalc, ainsi que 13 Cour I'a deja conslate .

•• •
70. La Cour doit maintenanl aborder Ill. derniere phase de I'argumen

tation du Danemark et des Pays-Bas. Leur these est celle·ci: meme si a
Ill. date de Ill. Convention de Geneve il n'existail aucune regIe de droit
internalional coutumier consacrant Ie principe de I'equidistance et si
l'arlicle 6 de la Conventioll ne cristallisalt aucune regIe de ce genre, une
tel Ie regIe est apparue depuis Ill. Convention, du fait pour une part de
I'influence exercee par celle-ci el pour une autre de la pratique uherieure
des Etats; celie regIe, devenue regIe de droit international coulumier Hant
tous les Etats, y compris par consequenl la Republique fooerale, devrait
ctre declaree applicable a Ill. delimitalion des zones de plateau continenlal
relevant de chacune des Parties dans la mer du Nord.

71. En attribuant a I'arlicle 6 de la Convention I'influence et l'efret
indiques, celte these revient manifestement a Ie considerer comme une
disposition normative ayant servi de base au de poinl de depart a une
regte qui, purement conventionnelle au conlracluelle aI'origine, se serait
depuis lors inlcgree a I'ensemble du droit international general et serait
maintenant acceptee ace titre par I'opinio juris, de lelle sorte que desor
mais elle ~·imposerait meme aux pays qui ne sont pas et n'ont jamais ele
parties a Ill. Convention. Certes celte situation eSI du domaine des possi
bilites et elle se presente de temps aautre: c'est me me I'une des melhodes
reconnues par lesqueltes des regles nouvelles de droit inlernational cou
tumier peuvent se former. Mais on ne considere pas facilement ce resultat
comrne aueint.

72. II faut d'abord que la disposition en cause ail, en tout cas virtuelle·
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cerned should, at all events potentially, be of a fundamentally norm
creating character such as could be regarded as forming the basis of a
general rule of law. Considered in abstracto the equidistance principle
might be said to fulfil this requirement. Yet in the particular form in
which it is embodied in Article 6 of the Geneva Convention, and having
regard to the relationship of that Article to other provisions of the
Convention, this must be open to some doubt. In the first place, Article 6
is so framed as to put second the obligation to make use of the equidis
tance method, causing it to come after a primary obligation to effect
delimitation by agreement. Such a primary obligation constitutes an
unusual preface to what is claimed to be a potential general rule of
law. Without attempting to enter into, still less pronounce upon any
question of jus cogens, it is well understood that, in practice, rules of
international law can, by agreement, be derogated from in particular
cases, or as between particular parties,-but this is not normally the
subject of any express provision, as it is in Article 6 of the Geneva Con
vention. Secondly the part played by the notion of special circumstances
relative to the principle of equidistance as embodied in Article 6, and
the very considerable, still unresolved controversies as to the exact mean
ing and scope of this notion, must raise further doubts as to the poten
tially norm-creating character of the rule. Finally, the faculty of making
reservations to Article 6, while it might not of itself prevent the eq uidis
tance principle being eventually received as general law, does add con
siderably to the difficulty of regarding this result as having been brought
about (or being potentially possible) on the basis of the Convention:
for so long as this faculty continues to exist, and is not the subject of
any revision brought about in consequence of a request made under
Article 13 of the Convention~ofwhich there is at present no official
indication~it is the Convention itself which would, for the reasons
already indicated, seem to deny to the provisions of Article 6 the same
norm-creating character as, for instance, Articles I and 2 possess.

73. With respect to the other elements usually regarded as necessary
before a conventional rule can be considered to have become a general
rule of international law, it might be that, even without the passage of
any considerable period of time, a very widespread and representative
participation in the convention might suffice of itself, provided it included
that of States whose interests were specially affected. In the present case
however, the Court notes that, even if allowance is made for the existence
of a number of States to whom participation in the Geneva Convention
is not open, or which, by reason for instance of being land-locked
States, would have no interest in becoming parties to it, the number of
ratifications and accessions so far secured is, though respectable, hardly
sufficient. That non-ratification may sometimes be due to factors other
than active disapproval of the convention concerned can hardly con
stitute a basis on which positive acceptance of its principles can he
implied: the reasons are speculative, but the facts remain.
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ment, un caractere fondamentalement normatif et puisse ainsi constituer
la base d'une regIe generale de droit. On peut dire que Ie principe de
l'equidistance, envisage dans l'abstrait, satisfait a cette condition. Nean
moins, vu la forme particuliere qu'il revet a I'article 6 de la Convention
et etant donne Ie rapport entre cet article et d'autres dispositions de la
Convention, on ne peut manquer d'avoir des doutes. En premier lieu,
l'article 6 est redige de telle sorte qu'il fait passer I'obligation de recourir
a la methode de I'equidistance apres I'obligation primordiale d'effectuer
la delimitation par voie d'accord. Cette obligation primordiale precede
rait de maniere bien inusitee ce que I'on pretend etre virtuellement une
regIe de droit general. Sans chercher a aborder la question du jus cogens
et encore moins a se prononcer sur elIe, on doit admettre qu'en pratique
il est possible de deroger par voie d'accord aux regles de droit inter
national dans des cas particuliers ou entre certaines parties, mais cela ne
fait pas normalement I'objet d'une disposition expresse comme dans
l'article 6 de la Convention de Geneve. En second lieu, Ie role que joue
la notion de circonstances speciales par rapport au principe de I'equi
distance consacre a I'article 6 et les controverses tres importantes, non
encore resolues, auxquelles ont donne lieu la portee et Ie sens de cettc
notion ne peuvent que susciter d'autres doutes quant au caractere virtuelIe
ment normatif de la regIe. Enfin, si la facliIte d'apporter des reserves a
l'article 6 ne suffit peut-etre pas a empecher Ie principe de I'equidistance
de s'integrer finalement au droit general, elle fait du moins qu'il est
beaucoup rlus difficile de soutenir que ce resuItat a ete ou pourrait etre
atteint sur la base de la Convention: tant que cette faculte demeure et
qll'elle n'est pas modifiee a la suite d'lIne demande de revision formulee
en vertu de l'article 13 --- demande qu'aucline indication officielle ne
laisse presager pour l'instant -, il semble que ce soit \a Convention
elle-mcme qui. pour les raisons deja enoncees, prive les dispositions de
l'article 6 du caractere normatif qu'ont par exemple les dispositions des
articles I et 2.

73. En ce qui concerne les autres elements generalement tenus pour
necessaires afin qu'une regIe conventionnelle soit consideree comme etant
devenue une regIe generale de droit international, il se peut que, sans
meme qU'line longue periode se soit ecoulee, une participation tres large
et representative a la convention suffise, a condition toutefois qu'elle
comprenne les Etats particulierement interesses. S'agissant de la presente
affaire. la Cour constate que, meme si l'on tient compte du fait que
certains des Etats ne peuvent participer a la Convention de Geneve ou,
faute de littoral par exemple, n'ont pas d'interet a y devenir parties, Ie
nombre des ratifications et adhesions obtenues jusqu'ici est important
mais n'est pas suffisant. On ne saurait s'appuyer sur Ie fait que la non
ratification puisse etre due parfois a des facteurs autres qu'une desappro
bation active de la convention en cause pour en deduire I'acceptation
positive de ces principes: les raisons sont conjecturales mais les faits
demeurent.
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74. As regards the time element, the Court notes that it is oyer ten
years since the Convention was signed, but that it is even now less than
five since it came into force in June 1964, and that when the present
proceedings were brought it was less than three years, while less than
one had elapsed at the time when the respective negotiations between
the Federal Republic and the other two Parties for a complete delimita
tion broke down on the question of the application of the equidistance
principle. Although the passage of only a short period of time is not
necessarily, or of itself, a bar to the formation of a new rule of customary
international law on the basis of what was original1y a purely conven
tional rule, an indispensable requirement would be that within the period
in question, short though it might be, State practice, including that of
States whose interests are special1y affected, should have been both
extensive and virtual1y uniform in the sense of the provision invoked;
and should moreover have occurred in such a way as to shO\v a general
recognition that a rule of law or legal obligation is involved.

*
75. The Court must now consider whether State practice in the matter

of continental shelf delimitation has, subsequent to the Geneva Conven
tion, been of such a kind as to satisfy this requirement. Leaving aside
cases which, for various reasons, the Court does not consider to be
reliable guides as precedents, such as delimitations effected between the
present Parties themselves, or not relating to international boundaries,
some fifteen cases have been cited in the course of the present pro
ceedings, occurring mostly since the signature of the 1958 Geneva Con
vention, in which continental shelf boundaries have been delimited
according to the equidistance principle-in the majority of the cases by
agreement, in a few others unilaterally-or else the delimitation was
foreshadowed but has not yet been carried out. Amongst these fifteen
are the four North Sea delimitations United Kingdom/Norway-Denmark
Netherlands, and Norway/Denmark already mentioned in paragraph 4
of this Judgment. But even if these various cases constituted more than
a very small proportion of those potentially cal1ing for delimitation in
the world as a whole, the Court would not think it necessary to enumerate
or evaluate them separately, since there are, a priori, several grounds
which deprive them of weight as precedents in the present context.

76. To begin with, over half the States concerned, whether acting
unilaterally or conjointly, were or shortly became parties to the Geneva
Convention, and were therefore presumably, so far as they were con
cerned, acting actually or potentially in the application of the Convention.
From their action no inference could legitimately be drawn as to the
existence of a rule of customary international law in favour of the
equidistance principle. As regards those States, on the other hand, which
were not, and have not become parties to the Convention, the basis of
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74. En ce qui concerne l'element de temps, la Cour constate qu'il y a
actuellement plus de dix ans que la Convention a ete signee et moins de
cinq ans qu'elle est entree en vigueur (juin 1964); lorsque la presente
affaire a ete introduite, il y en avait moins de trois; enfin moins d'un
an s'etait ecoule lorsque les negociations bilaterales tendant it une deli
mitation complete entre la Republique federale et les deux autres Parties
ont echoue sur la question de l'application du principe de l'equidistance.
Bien que Ie fait qu'il ne se soit ecoule qu'un bref laps de temps ne cons
titue pas necessairement en soi un empechement it la formation d'une
regie nouvelle de droit international coutumier it partir d'une regIe
purement conventionnelle it l'origine, il demeure indispensable que dans
ce laps de temps, aussi bref qu'il ait ete, la pratique des Etats, y compris
ceux qui sont particulierement interesses, ait ete frequente et pratique
ment uniforme dans Ie sens de la disposition invoquee et se soit mani
festee de maniere it etablir une reconnaissance generaJe du fait qu'une
regIe de droit ou une obligation juridique est en jeu.

*

75. La Cour doit maintenant rechercher si, depuis la Convention de
Geneve, la pratique des Etats en matiere de delimitation du plateau
continental a ete de nature it satisfaire it cette condition. Abstraction
faite des cas que la Cour, pour divers motifs, ne considere pas comme des
precedents sur lesquels on puisse se fonder, notamment les delimitations
effectuees entre les Parties a la presente affaire ou ne concernant pas des
limites internationales, on a cite au cours de la procedure une quinzaine
de cas ou des limites de plateau contnental ont ete determinees selon Ie
principe de l'equidis1.ance; la plupart sont posterieurs it la signature de la
Convention de Geneve de 1958; Ie plus souvent la delimitation a ete
operee par voie d'accord, parfois elle l'a ete unilateralement, parfois
aussi elle est prevue mais n'a pas encore ete rcalisee. Parmi ces quelque
quinze exemples, on releve les quatre delimitations concernant la mer du
Nord deja mentionnees au paragraphe 4 du present arret: Royaume-Uni/
Norvege-Danemark-Pays-Bas et Norvege,'Danemark. Meme s'ils repre
sentaient plus qu'une tres faible proportion des cas possibles de delimi
tation dans Ie mondc, la Cour n'estimerait pas necessaire de les enumerer
ou de les examiner s(;parement car plusieurs raisons leur enlevent apriori
la valeur de precedents en l'espece.

76. Tout d'abord plus de la moitie des Dats interesses, qu'ils aient
agi unilateralement ou conjointement, etaient, ou sont bientot devenus,
parties a la Convention de Geneve et il est donc permis de supposer que
leur action s'inscrivait en fait ou virtuellement dans Ie cadre de l'appli
cation de la Convention. On ne saurait donc legitimement en deduire
qu'il existe une regie de droit international coutumier consacrant Ie prin
cipe de l'equidistance. Pour les Etats qui n'etaient pas et ne sont pas
devenus depuis lorsparties a fa Convention, les raisons de leur action ne
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their action can only be problematical and must remain entirely specula
tive. Clearly, they were not applying the Convention. But from that
no inference could justifiably be drawn that they believed themselves to
be applying a mandatory rule of customary international law. There
is not a shred of evidence that they did and, as has been seen (paragraphs
22 and 23), there is no lack of other reasons for using the equidistance
method, so that acting, or agreeing to act in a certain way, does not of
itself demonstrate anything of a juridical nature.

77. The essential point in this connection-and it seems necessary to
stress it-is that even if these instances of action by non-parties to the
Convention were much more nurnerous than they in fact are, they would
not, even in the aggregate, suffice in themselves to constitute the opinio
juris;-for, in order to achieve this result, two conditions must be ful
filled. Not only must the acts concerned amount to a settled practice,
but they must also be such, or be carried out in such a way, as to be
evidence of a belief that this practice is rendered obligatory by the
existence of a rule of Jaw requiring it. The need for such a belief, i.e., the
existence of a subjective element, is implicit in the very notion of the
opinio juris sil'e necessitatis. The States concerned must therefore feel
that they are conforming to what amounts to a legal obligation. The
frequency, or even habitual character of the acts is not in itself enough.
There are many international acts, e.g., in the field of ceremonial and
protocol, which are performed almost invariably, but which are motivated
only by considerations of courtesy, convenience or tradition, and not
by any sense of legal duty.

78. In this respect the Court follows the view adopted by the Perma
nent Court of InternationaL Justice in the Lotus case, as stated in the fol
lowing passage, the principle of which is, by analogy, applicable almost
word for word, mutatis mutandis, to the present case (P.e!.J., Series A,
No. 10, 1927, at p. 28):

"Even if the rarity of the judicial decisions to be found ... were
sufficient to prove ... the circumstance alleged ... , it would merely
show that States had often, in practice, abstained from instituting
criminal proceedings, and not that they recognized themselves as
being obliged to do so; for only if such abstention were based on
their being conscious of having a duty to abstain would it be possible
to speak of an international custom. The alleged fact does not allow
one to infer that States have been conscious of having such a duty;
on the other hand, ... there are other circumstances calculated to
show that the contrary is true."

Applying this dictum to the present case, the position is simply that in
certain cases-not a great number-the States concerned agreed to draw
or did draw the boundaries concerned according to the principle of
equidistance. There is no evidence that they so acted because they felt
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peuvent etre que problematiques et restent entierement du domaine de
la conjecture. Il est clair que ces Etats n'appliquaient pas la Convention,
mais il serait excessif d'en conclure qu'ils croyaient appliquer une regIe
de droit international coutumier a caractere obligatoire. I1 n'existe pas Ie
moindre indice en ce sens et, comme on l'a vu aux paragraphes 22 et 23,
il ne manquait pas d'autres raisons de recourir a la methode de l'equi
distance, de sorte que Ie fait d'avoir agi ou de s'etre engage a agir d'une
certaine fac;on ne prouve rien sur Ie plan juridique.

77. L'element essen tiel a cet egard - il semble necessaire de Ie sou
ligner - est que, mi~me si pareiUe attitude avait ete beaucoup plus fre
quente de la part des Etats non parties a la Convention, ces actes, meme
consideres globalement, ne suffiraient pas en eux-memes a constituer
I'opinio juris car, pour parvenir a ce resultat, deux conditions doivent
etre remplies. Non seulement les actes consideres doivent representer
une pratique constante, mais en outre ils doivent temoigner, par leur
nature ou la maniere dont ils sont accomplis, de la conviction que cette
pratique est rendue obligatoire par I'existence d'une regie de droit. La
necessite de pareille conviction, c'est-a-dire I'existence d'un element sub
jectif, est implicite dans la notion meme d'opinio juris sive nccessitatis.
Les Etats interesses doivent done avoir Ie sentiment de se conformer a
ce qui equivaut a une obligation juridique. Ni la frequence ni meme Ie
caractere habituel des actes ne suffisent. II existe nombre d'actes inter
nationaux, dans Ie domaine du protocole par exemple, qui sont accomplis
presque invariablement mais sont motives par de simples considerations
de courtoisie, d'opportunite ou de tradition et non par Ie sentiment d'une
obligation juridique.

78. A cet egard la Cour fait sienne l'opinion de Ia Cour permanente de
Justice internationale dans l'affaire du Lotus, teUe qu'eUe est enoncee dans
Ie passage suivant, et dont Ie principe est applicable par analogie a la
presente espece presque mot pour mot mutatis mutandis (C.P.J.!. serie
A n° 10, 1927, p. 28):

«Meme si la rarete des decisions judiciaires que l'on peut trouver ...
etait une preuve suffisante du fait invoque ... , il en resulterait sim
plement que Ies Etats se sont abstenus, en fait, d'exercer des pour
suites penales, et non qu'ils se reconnaissent obliges de ce faire; or,
c'est seulement si I'abstention etait motivee par la conscience d'un
devoir de s'abstenir que I'on pourrait parler de coutume internatio
nale. Le fait allegue ne permet pas de conclure que les Etats aient ete
conscients de pareil devoir; par contre, ... il y a d'autres circons
tances qui sont de nature apersuader du contraire. ))

Si l'on applique ce prononce it la presente affaire, on doit simplement
constater que dans certains cas peu nombreux des Etats sont convenus
de tracer, ou ont trace, les Iimites qui les concernent suivant Ie principe
de J'equidistance. Rien ne prouve qu'ils aient agi ainsi parce qu'ils s'y
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legally compelled to draw them in this way by reason of a rule of custom
ary law obliging them to do so-especially considering that they might
have been motivated by other obvious factors.

79. Finally, it appears that in almost all of the cases cited, the delimi
tations concerned were median-line delimitations between opposite
States, not lateral delimitations between adjacent States. For reasons
which have already been given (paragraph 57) the Court regards the case
of median-line delimitations between opposite States as different in
various respects, and as being sufficiently distinct not to constitute a
precedent for the delimitation of lateral boundaries. In only one situation
discussed by the Parties does there appear to have been a geographical
configuration which to some extent resembles the present one, in the
sense that a number of States on the same coastline are grouped around
a sharp curve or bend of it. No complete delimitation in this area has
however yet been carried out. But the Court is not concerned to deny to
this case, or any other of those cited, all evidential value in favour of the
thesis of Denmark and the Netherlands. It simply considers that they
are inconclusive, and insufficient to bear the weight sought to be put
upon them as evidence of such a settled practice, manifested in such
circumstances, as would justify the inference that delimitation according
to the principle of equidistance amounts to a mandatory rule ofcustomary
international law,-more particularly where lateral delimitations are
concerned.

80. There are of course plenty of cases (and a considerable number
were cited) of delimitations of waters, as opposed to seabed, being carried
out on the basis of equidistance-mostly of internal waters (lakes, rivers,
etc.), and mostly median-line cases. The nearest analogy is that of ad
jacent territorial waters, but as already explained (paragraph 59) the
Court does not consider this case to be analogous to that of the con
tinental shelf.

*

81. The Court accordingly concludes that if the Geneva Convention
was not in its origins or inception declaratory of a mandatory rule of
customary international law enjoining the use of the equidistance prin
ciple for the delimitation of continental shelf areas between adjacent
States, neither has its subsequent effect been constitutive of such a rule;
and that State practice up-to-date has equally been insufficient for the
purpose.

*
82. The immediately foregoing conclusion, coupled with that reached

earlier (paragraph 56) to the effect that the equidistance principle could
not be regarded as being a rule of law on any a priori ba:>is of logical
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sentaient juridiquement tenus par une regIe obligatoire de droit coutu
mier, surtout si l'on songe que d'autres facteurs ont pu motiver leur
action.

79. Enfin il semble que, dans presque tous les cas de delimitation
invoques, il s'est agi de tracer des lignes medianes entre Etats se faisant
face et non des limites laterales entre Etats limitrophes. Pour les motifs
deja indiques au paragraphe 57, la COUl considere que le~ delimitations
effectuees selon des lignes medianes entre Etats se faisant face sont a
divers egards differentes des delimitations laterales et qu'elles s'en
distinguent suffisamment pour ne pas constituer un precedent pour la
fixation de limites late:rales. II semble qu'une seule des situations evoquees
par les Parties se rapporte a une configuration geographique ressemblant
dans une certaine mesure a celie de la presente espece, en ce sens que
plusieurs Etats sont groupes Ie long d'une cote fortement incurvee. Or,
jusqu'a present, il n'a pas ete effectue de delimitation complete dans la
region dont il s'agit. Ce n'est pas que la Cour refuse aux exemples cites
toute valeur probante a I'appui de la these du Danemark et des Pays-Bas;
elle estime simplement qu'ils ne sont pas decisifs et ne suffisent pas a
etablir, comme on Ie voudrait, une pratique constante manifestee dans
des circonstances permettant de conclure que la delimitation suivant Ie
principe de l'equidistance constitue une regIe obligatoire de droit inter
national coutumier, en particulier en matiere de delimitation laterale.

80. Bien entendu, dans de nombreux cas dont beaucoup ont ete men
tionnes, I'equidistance a ete appliquee pour delimiter des eaux, par op
position a des fonds marins: il s'est agi surtout d'eaux interieures (lacs,
fleuves, etc.) et de delimitations suivant les lignes medianes. Le cas Ie
plus voisin est celui des eaux territoriales adjacentes mais, ainsi qu'on
l'a deja vu au paragraphe 59, la Cour ne Ie considere pas comme analo
gue a celui du plateau continental.

*
81. La Cour conclut done que, si la Convention de Geneve n'etait ni

dans ses origines ni dans ses premices declaratoire d'une regIe obligatoire
de droit international coutumier imposant I'emploi du principe de I'equi
distance pour la delimitation du plateau continental entre Etats limi
trophes, elle n'a pas non plus par ses effets ulterieurs abouti a la forma
tion d'une telle regIe; et que la pratique des Etats jusqu'a ce jour a
egalement ete insuffisante a cet egard.

*
82. La conclusion qui precede, jointe a celle qui a deja ete formulee au

paragraphe 56 et suivant laquelle Ie principe de I'equidistance ne saurait
etre considere comme constituant a priori une regIe de droit decoulant
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necessity deriving from the fundamental theory of the continental shelf,
leads to the final conclusion on this part of the case that the use of the
equidistance method is not obligatory for the delimitation of the areas
concerned in the present proceedings. In these circumstances, it becomes
unnecessary for the Court to determine whether or not the configuration
of the German North Sea coast constitutes a "special circumstance" for
the purposes either of Article 6 of the Geneva Convention or of any rule
of customary internationallaw,-since once the use of the equidistance
method of delimitation is determined not to be obligatory in any event,
it ceases to be legally necessary to prove the existence of special circum
stances in order to justify not using that method.

** * * *
83. The legal situation therefore is that the Parties are under no obliga

tion to apply either the 1958 Convention, which is not opposable to the
Federal Republic, or the equidistance method as a mandatory rule of
customary law, which it is not. But as between States faced with an issue
concerning the lateral delimitation of adjacent continental shelves, there
are still rules and principles of law to be applied; and in the present case
it is not the fact either that rules are lacking, or that the situation is one
for the unfettered appreciation of the Parties. Equally, it is not the case
that if the equidistance principle is not a rule of law, there has to be as
an alternative some other single equivalent rule.

84. As already indicated, the Court is not called upon itself to delimit
the areas of continental shelf appertaining respectively to each Party,
and in consequence is not bound to prescribe the methods to be em
ployed for the purposes of such a delimitation. The Court has to indicate
to the Parties the principles and rules of law in the light of which the
methods for eventually effecting the delimitation will have to be chosen.
The Court will discharge this task in such a way as to provide the Parties
with the requisite directions, without substituting itself for them by means
of a detailed indication of the methods to be followed and the factors to
be taken into account for the purposes of a delimitation the carrying out
of which the Parties have expressly reserved to themselves.

85. It emerges from the history of the development of the legal regime
of the continental shelf, which has been reviewed earlier, that the essential
reason why the equidistance method is not to be regarded as a rule of
law is that, if it were to be compulsorily applied in all situations, this
would not be consonant with certain basic legal notions which, as has
been observed in paragraphs 48 and 55, have from the beginning reflected
the opinio juris in the matter of delimitation; those principles being that
delimitation must be the object of agreement between the States con
cerned, and that such agreement must be arrived at in accordance with
equitable principles. On a foundation of very general precepts of justice
and good faith, actual rules of law are here involved which govern the
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logiquement de la conception fondamentale du plateau continental,
amene a conclure sur cet aspect de I'affaire que I'emploi de la methode
de l'equidistance n'est pas obligatoire pour la delimitation des zones en
cause. Dans ces conditions, la Cour n'a pas adeterminer si la configuration
de la cote allemande de la mer du Nord constitue ou non une «circons
tance speciale» aux fins de l'article 6 de la Convention de Geneve ou de
toute regIe de droit international coutumier; en effet, des lors qu'il est
etabli que la methode de delimitation fondee sur l'equidistance n'est en
aucune fal;on obligatoire, il cesse d'etre juridiquement necessaire de
prouver l'existence de circonstances speciales pour en justifier la non
application.

** * * *
83. La situation juridique est donc que les Parties ne sont tenues d'ap

pliquer ni la Convention de 1958 qui n'est pas opposable a la Republique
federale, ni la methode de l'equidistance en tant que regIe obligatoire de
droit coutumier, ce qu'elle n'est pas. Mais entre Etats qui ont un pro
bleme de delimitation laterale de plateaux continentaux limitrophes il
demeure des regles et principes de droit a appliquer et il ne s'agit, en
l'espece, ni d'une absence de regles, ni d'une appreciation enW:rement
libre de la situation par les Parties. II ne s'agit pas non plus, si Ie principe
de l'equidistance n'est pas la regIe de droit, d'avoir a titre subsidiaire une
autre regIe unique equivalente.

84. Comme il a etl~ indique plus haut, la Cour n'a pas afaire elle-meme
une delimitation des zones de plateau continental relevant respectivement
de chaque Partie et elle n'est par consequent pas tenue de prescrire les
methodes a utiliser pour proceder a cette delimitation. La Cour doit
indiquer aux Parties les principes et regles de droit en fonction desquels
devra se faire Ie choix des methodes pour effectuer finalement la delimi
tation. La Cour s'acquittera de cette tache de maniere a fournir aux
Parties les directions necessaires, sans se substituer a elles par une in
dication detaillee des methodes a suivre et des elements a prendre en
consideration aux fins d'une delimitation que les Parties se sont formelle
ment reserve de faire elles-memes.

85. II ressort de l'histoire du developpement du regime juridique du
plateau continental, qui a ete rappelee ci-dessus, que la raison essentielle
pour laqueIJe la methode de l'equidistance ne peut etre tenue pour une
regIe de droit est que, si elle devait etre appliquee obligatoirement en
toutes situations, cette methode ne cOlrespondrait pas acertaines notions
juridiques de base qui, comme on l'a constate aux paragraphes 48 et 55,
reffetent depuis I'origine l'opinio juris en matiere de delimitation; ces
principes sont que la delimitation doit etre l'objet d'un accord entre les
Etats interesses et que cet accord doit se realiser selon des principes
equitables. Ii s'agit la, sur la base de preceptes tres generaux de justice et
de bonne foi, de veritables regles de droit en matiere de delimitation des
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delimitation of adjacent continental.shelves-that is to say, rules binding
upon States for all delimitations;-lhshort, it is not a question of apply
ing equity simply as a matter of abstract justice, but of applying a rule
of law which itself requires the appliCation of equitable principles, in
accordance with the ideas which have always underlain the development
of the legal regime of the continental shelf in this field, namely:

(a) the parties are under an obligation to enter into negotiations with a
view to arriving at an agreement, and not merely to go through a
formal process of negotiation as a sort of prior condition for the
automatic application of a certain method of delimitation in the
absence of agreement; they are under an obligation so to conduct
themselves that the negotiations are meaningful, which will not be
the case when either of them insists upon its own position without
contemplating any modification of it;

(b) the parties are under an obligation to act in such a way that, in the
particular case, and taking all the circumstances into account,
equitable principles are applied,-for this purpose the equidistance
method can be used, but other methods exist and may be employed,
alone or in combination, according to the areas involved;

(c) for the reasons given in paragraphs 43 and 44, the continental shelf
of any State must be the natural prolongation of its land territory
and must not encroach upon what is the natural prolongation of the
territory of another State.

** *
86. It is now necessary to examine these rules more closely, as also

certain problems relative to their application. So far as the first rule is
concerned, the Court would recall not only that the obligation to nego
tiate which the Parties assumed by Article I, paragraph 2, of the Special
Agreements arises out of the Truman Proclamation, which, for the
reasons given in paragraph 47, must be considered as having propounded
the rules oflaw in this field, but also that this obligation merely constitutes
a special application of a principle which underlies all international
relations, and which is moreover recognized in Article 33 of the Charter
of the United Nations as one of the methods for the peaceful settlement
of international disputes. There is no need to insist upon the fundamental
character of this method of settlement, except to point out that it is
emphasized by the observable fact that judicial or arbitral settlement is
not universally accepted.

87. As the Permanent Court of International Justice said in its Order
of 19 August 1929 in the case of the Free Zones of Upper Savoy and the
District of Gex, the judicial settlement of international disputes "is
simply an alternative to the direct and friendly settlement of such dis
putes between the parties" (P.C./.J., Series A, No. 22, at p. 13). Defining
the content of the obligation to negotiate, the Permanent Court, in its
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plateaux continentaux limitrophes, c'est-it-dire, de regles obJigatoires
pour les Etats pour toute delimitation; en d'autres termes, il ne s'agit
pas d'appliquer l'equite simplement comme une representation de la
justice abstraite, mais d'appliquer une regie de droit prescrivant Ie
recours it des principes equitables conformement aux idees qui ont tou
jours inspire Ie developpement du regime juridique du plateau continental
en Ia matiere, it savoir:

a) les parties sont tenues d'engager une negociation en vue de realiser
un accord et non pas simplement de proceder it une negociation
formelle comme une sorte de condition prealable it l'application
automatique d'une certaine methode de delimitation faute d'accord;
les parties ont l'obligation de se comporter de telle maniere que la
negociation ait un sens, ce qui n'est pas Ie cas lorsque l'une d'elles
insiste sur sa propre position sans envisager aucune modification;

h) les parties sont tcnues d'agir de telle sorte que, dans Ie cas d'espece
et compte tenu de toutes les circonstances, des principes equitables
soient appliques; it cet effet la methode de l'equidistance peut etre
appliquee; d'autres aussi existent et peuvent eire utilisees exclusive
ment ou conjointement scIon les secteurs envisages;

c) pour les raisons exposees aux paragraphes 43 et 44, Ie plateau con
tinental de tout Etat doit etre Ie prolongement natureI de son terri
toire et ne doit pas empicter sur ce qui est Ie prolongement naturel du
territoire d'un autre Etat.

** *
86. II convient maintenant d'examiner ces regles de plus pres, ainsi

que certains problemes relatifs it leur application. En ce qui concerne la
premiere regie, la COlif rappelle que l'obligation de negocier assumee par
les Parties dans l'article I, paragraphe 2, des compromis, non seulement
decoule de la proclamation Truman qui, pour les motifs enonces au
paragraphe 47, doit etre consideree comme ayant pose les regles de droit
en Ia matiere, mais encore ne constitue qu'une application particuliere
d'un principe, qui est it la base de toutes relations internationales et qui
est d'ailleurs reconnu dans l'article 33 de la Charte des Nations Unies
comme rune des methodes de reglement pacifique des differends inter
nationaux; il est inutile d'insister sur Ie caractere fondamental de cette
forme de f1i:glement sinon pour remarquer qu'il est renforce par la
constatation que Ie reglement judiciaire ou arbitral n'est pas generale
ment accepte.

87. Comme I'a dit la Cour permanente de Justice internationale dans
son ordonnance du 19 aout 1929 en l'affaire des Zones jranches de fa
Haute-Savoie et du Pays de Gex, Ie reglement judiciaire des conflits
internationaux « n'est qu'un succedane au reglement direct et amiable
de ces conflits entre les parties» (C.PJ.!. serie A n° 22, p. 13). Definissant
dans son avis consultatif sur Ie Trafic jerroviaire entre fa Lithuanie et fa
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Advisory Opinion in the case of Railway Traffic between Lithuania and
Poland, said that the obligation was "not only to enter into negotiations
but also to pursue them as far as possible with a view to concluding
agreements", even if an obligation to negotiate did not imply an obliga
tion to reach agreement (P.CI.J., Series A/B, No. 42, 1931, at p. 116).
In the present case, it needs to be observed that whatever the details of
the negotiations carried on in 1965 and 1966, they failed of their purpose
because the Kingdoms of Denmark and the Netherlands, convinced
that the equidistance principle alone was applicable, in consequence of a
rule binding upon the Federal Republic, saw no reason to depart from
that rule; and equally, given the geographical considerations stated in
the last sentence of paragraph 7 above, the Federal Republic could not
accept the situation resulting from the application of that rule. So far
therefore the negotiations have not satisfied the conditions indicated in
paragraph 85 (a), but fresh negotiations are to take place on the basis
of the present Judgment.

** *

88. The Court comes next to the rule of equity. The legal basis of that
rule in the particular case of the delimitation of the continental shelf as
between adjoining States has already been stated. It must however be
noted that the rule rests also on a broader basis. Whatever the legal
reasoning of a court of justice, its decisions must by definition be just,
and therefore in that sense equitable. Nevertheless, when mention is
made of a court dispensing justice or declaring the law, what is meant is
that the decision finds its objective justification in considerations lying
not outside but within the rules, and in this field it is precisely a rule of
law that calls for the application of equitable principles. There is con
sequently no question in this case of any decision ex aequo et bono, such
as would only be possible under the conditions prescribed by Article 38,
paragraph 2, of the Court's Statute. Nor would this be the first time that
the Court has adopted such an attitude, as is shown by the following
passage from the Advisory Opinion given in the case of Judgments of the
Administrative Tribunal of the I.L.D. upon Complaints Made against
Unesco (I.C.J. Reports 1956, at p. 100):

"In view of this the Court need not examine the allegation that
the validity of the judgments of the Tribunal is vitiated by excess of
jurisdiction on the ground that it awarded compensation ex aequo
et bono. It will confine itself to stating that, in the reasons given by
the Tribunal in support of its decision on the merits, the Tribunal
said: 'That redress will be ensured ex aequo et bono by the granting
to the complainant of the sum set forth below.' It does not appear
from the context of the judgment that the Tribunal thereby intended
to depart from principles of law. The apparent intention was to say
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Pologlle la teneur de l'obligation de negocier, la Cour permanente a dit
que cette obligation « n'est pas seulement d'entamer des negociations,
mais encore de les poursuivre autant que possible, en vue d'arriver a
des accords)), meme si l'engagement de negocier n'impliquait pas celui
de s'entendre (C.P,J.I, serie AlB n° 42, 1931, p. 116). Dans la presente
affaire on doit noter que, quels qu'en aient ete les details, les negociations
menees en 1965 et 1966 n'ont pas atteint leur but parce que les Royaumes
du Danemark et des Pays-Bas, convaincus que Ie principe de l'equidis
tance etait seul applicable et cela par l'effet d'une regie obligatoire pour
la Republique federale, ne voyaient aucun motif de s'ecarter de cette
regie, de meme que, vu les considerations d'ordre geographique dont il
est fait etat au paragraphe 7 ci-dessus in fine, la Republique federale ne
pouvait accepter fa situation resultant de l'applieation de cette regie;
les negociations menees jusqu'a present n'ont done pas satisfait aux
conditions enoneees au paragraphe 85 a), mais de nouvelles negociations
doivent se tenir sur la base du present arret.

** *

88. La Cour en vient maintenant a la regie de l'equite. Le fondement
juridique de cette regIe dans Ie cas particulier de la delimitation du plateau
continental entre Etats limitrophes a deja ete precise. II faut noter cepen
dant que cette regie repose aussi sur unc base plus large. Quel que soit
Ie raisonnement juridique du juge, ses decisions doivent par definition
etre justes, done en ce sens equitables. Neanmoins, lorsqu'on parle du
juge qui rend la justice ou qui dit Ie droit, it s'agit de justification ob
jective de ses decisions non pas au-dela des textes mais selon les textes et
dans ce domaine c'est precisement une regie de droit qui appelle l'applica
tion de principes equitables. II n'est par consequent pas question en
l'espece d'une decision ex aequo et bono, ce qui ne serait possible que
dans les conditions prescrites a l'article 38, paragraphe 2, du Statut de la
COUf. Ce ne serait d'ailleurs pas la premiere fois que la Cour adopterait
une telle position, ainsi que cela ressort de son avis consultatif en l'affaire
des Jugements du tribunal administratif de l'O.l.T. sur requete contre
[,Unesco (C.I.J. Recueil 1956, p. 100):

(( Dans ces conditions, la Cour n'a pas a examiner la pretention
selon laquelle la validite des jugements du tribunal serait viciee par
un depassement de competence du fait qu'iI a ete accorde des indem
nites ex aequo et bono. Elle se bornera :i dire que si Ie tribunal, dans
les motifs de sa decision sur Ie fond, a dit (( que la reparation sera
assuree ex aequo et bono par l'allocation au requerant du montant
ci-apres n, Ie contexte ne fait nullement apparaitre que Ie tribunal ait
entendu par l:i se departir des principes du droit. II a voulu seulement
enoncer que, Ie calcui du montant de I'indemnite ne pouvant pas
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that, as the precise determination of the actual amount to be awarded
could not be based on any specific rule of law, the Tribunal fixed
what the Court, in other circumstances, has described as the true
measure of compensation and the reasonable figure of such com
pensation (Corfu Channel case, Judgment of December 15th, 1949,
I.C.J. Reports 1949, p. 249)."

89. It must next be observed that, in certain geographical circum
stances which are quite frequently met with, the equidistance method,
despite its known advantages, leads unquestionably to inequity, in the
following sense:

(a) The slightest irregularity in a coastline is automatically magnified by
the equidistance line as regards the consequences for the delimita
tion of the continental shelf. Thus it has been seen in the case of
concave or convex coastlines that if the equidistance method is
employed, then the greater the irregularity and the further from the
coastline the area to be delimited, the more unreasonable are the
results produced. So great an exaggeration of the consequences of
a natural geographical feature must be remedied or compensated
for as far as possible, being of itself creative of inequity.

(b) In the case of the North Sea in particular, where there is no outer
boundary to the continental shelf, it happens that the claims of
several States converge, meet and intercross in localities where,
despite their distance from the coast, the bed of the sea still un
questionably consists of continental shelf. A study of these con
vergences, as revealed by the maps, shows how inequitable would
be the apparent simplification brought about by a delimitation
which, ignoring such geographical circumstances, was based solely
on the equidistance method.

90. Tffor the above reasons equity excludes the use of the equidistance
method in the present instance, as the sole method of delimitation, the
question arises whether there is any necessity to employ only one method
for the purposes of a given delimitation. There is no logical basis for this,
and no objection need be felt to the idea of effecting a delimitation of
adjoining continental shelf areas by the concurrent use of various
methods. The Court has already stated why it considers that the inter
national law of continental shelf delimitation does not involve any im
perative rule and permits resort to various principles or methods, as may
be appropriate, or a combination of them, provided that, by the applica
tion of equitable principles, a reasonable result is arrived at.

91. Equity does not necessarily imply equality. There can never be
any question of completely refashioning nature, and equity does not
require that a State without access to the sea should be allotted an area
of continental shelf, any more than there could be a question of rendering
the situation of a State with an extensive coastline similar to that of a
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etre deduit de reg1es de droit posees a cet effet, il entendait fixer ce
que la Cour a, en d'autres circonstances, appele la juste mesure de
la reparation, Ie chiffre raisonnabIe de celle-ci (affaire du Detroit de
Corfou, arret du 15 decembre 1949, C./J. Recueil 1949, p. 249). »

89. II faut ensuite constater que, malgre ses avantages reconnus, la
methode de I'equidistance aboutit dans certaines conditions geographiques
assez frequentes a creer une incontestable inequite:

a) La moindre deformation d'une cote est automatiquement ampIifiee par
la ligne d'equidistance dans ses consequences pour la delimitation du
plateau continental. C'est ainsi qu'on a vu dans Ie cas des cotes con
caves ou convexes que, si I'on applique la methode de I'equidistance,
on aboutit it des resultats d'autant plus deraisonnables que la defor
mation est considerable et que la zone it delimiter est eloignee de la
cote. Une exageration d'une telle importance des consequences d'un
accident geographique naturel doit eire reparee ou compensee dans
la mesure du possible parce qu'elle est en soi creatrice d'inequite.

b) Particulicrement dans Ie cas de la mer du Nord OU Ie plateau con
tinental ne rencontre aucune limite exterieure, il se trouve que les
pretentions de plusieurs Etats convergent, se rencontrent et s'entre
croisent en des endroits ou, en depit de la distance des cotes, Ie lit de
la mer consiste encore en un plateau continental. La constatation de
ces convergences, manifestes sur la carte, reveIe combien inequitable
serait la simplification apparente d'une delimitation qui ne serait
fondee que sur la methode de I'equidistance en ignorant cette cir
constance geographique.

90. Si, pour les raisons indiquees ci-dessus, l'equite interdit l'emploi
de I'equidistance dans Ie cas present comme l'unique methode de delimita
tion, la question se pose de savoir s'il existe une necessite quelconque de
n'employer pour une delimitation determinee qu'une seule methode.
II n'y a aucune base logique a cela et l'on ne voit aucune objection a
l'idee qu'une delimitation de zones limitlOphes du plateau continental
puisse etre faite par l'emploi concurrent de diverses methodes. La Cour a
deja dit pourquoi elk considere que Ie droit international en matiere
de delimitation du plateau contmental ne comporte pas de regIe
imperative et autorise Ie recours a divers principes au methodes, selon Ie
cas, ainsi qu'a leur combinaison, pourvu qu'on aboutisse par application
de principes equitables it un resultat raisonnable.

91. L'equite n'implique pas necessairement l'egalite. II n'est jamais
question de refaire la nature entierement et l'equite ne commande pas
qu'un Etat sans acccs a la mer se voie attribuer une zone de plateau con
tinental, pas plus qu'il ne s'agit d'egaliser la situation d'un Etat dont les
cotes sont etendues et celie d'un Etat dont les cotes sont reduites. L'egalite
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State with a restricted coastline. Equality is to be reckoned within the
same plane, and it is not such natural inequalities as these that equity
could remedy. But in the present case there are three States whose North
Sea coastlines are in fact comparable in length and which, therefore,
have been given broadly equal treatment by nature except that the con
figuration of one of the coastlines would, if the equidistance method is
used, deny to one of these States treatment equal or comparable to that
given the other two. Here indeed is a case where, in a theoretical situation
of equality within the same order, an inequity is created. What is un
acceptable in this instance is that a State should enjoy continental shelf
rights considerably different from those of its neighbours merely because
in the one case the coastline is roughly convex in form and in the other
it is markedly concave, although those coastlines are comparable in
length. It is therefore not a question of totally refashioning geography
whatever the facts of the situation but, given a geographical situation of
quasi-equality as between a number of States, of abating the effects of
an incidental special feature from which an unjustifiable difference of
treatment could result.

92. It has however been maintained that no one method of delimita
tion can prevent such results and that all can lead to relative injustices.
This argument has in effect already been dealt with. It can only strengthen
the view that it is necessary to seek not one method of delimitation but
one goal. It is in this spirit that the Court must examine the question of
how the continental shelf can be delimited when it is in fact the case that
the equidistance principle does not provide an equitable solution. As the
operation of delimiting is a matter of determining areas appertaining to
different jurisdictions, it is a truism to say that the determination must be
eq uitable; rather is the problem above all one of defining the means where
by the delimitation can be carried out in such a way as to be recognized
as equitable. Although the Parties have made it known that they intend
to reserve for themselves the application of the principles and rules laid
down by the Court, it would, even so, be insufficient simply to rely on the
rule of equity without giving some degree of indication as to the possible
ways in which it might be applied in the present case, it being understood
that the Parties will be free to agree upon one method rather than an
other, or different methods if they so prefer.

93. In fact, there is no legal limit to the considerations which States
may take account of for the purpose of making sure that they apply
equitable procedures, and more often than not it is the balancing-up of
all such considerations that will produce this result rather than reliance
on one to the exclusion of all others. The problem of the relative weight
to be accorded to different considerations naturally varies with the circum
stances of the case.

94. In balancing the factors in question it would appear that various
aspects must be taken into account. Some are related to the geologicaL
others to the geographical aspect of the situation, others again to the
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se mesure dans un meme plan et ce n'est pas a de telIes inegalites na
turelles que l'equite pourrait porter remede. Mais en l'espece il s'agit de
trois Etats dont les cotes sur la mer du Nord sontjustement d'une longueur
comparable et qui par consequent ont ete traites a peu pres egalement
par la nature, sauf que l'une de ces cotes par sa configuration priverait
I'un des Etats d'un traitement egaI ou comparable acelui que recevraient
les deux aut res si l'on utilisait la methode de l'equidistance. C'est bien
un cas ou, dans une situation theorique d'egalite dans Ie meme plan, une
inequite est creee. Ce qui est inacceptable en I'espece est qu'un Etat ait
des droits considerablement differents de ses voisins sur Ie plateau con
tinental du seul fait que l'un a une cote de configuration plutOt convexe
et l'autre une cote de configuration fortement concave, meme si la
longueur de ces cotes est comparable. II ne s'agit donc pas de refaire tota
lement la geographie dans n'importe quelle situation de fait mais, en
presence d'une situation geographique de quasi-egalite entre plusieurs
Etats, de remedier it une particularite non essentielle d'ou pourrait
resulter une injustifiable difference de traitement.

92. II a etc soutenu qu'aucune methode de delimitation ne peut em
pecher de tels resultats et que toutes peuvent eventuellement aboutir a
une relative injustice. Une reponse a deja ete donnee a cet argument. II
renforce d'ailleurs l'opinion selon laquelle on doit rechercher non pas
une methode unique de delimitation mais un but unique. C'est dans
cet esprit que la Cour doit rechercher comment une delimitation de
plateau continental peut etre assuree lorsque Ie principe de I'equidistance
ne donne precisement pas une solution equitable. Delimiter etant une
operation de determination de zones relevant respectivement de com
petences differentes, c"est une verite premiere de dire que cette determina
tion doit etre equitable; Ie problcme est surtout de definir les moyens par
lesquels la delimitation peut etre fixee de maniere a etre reconnue comme
equitable. Bien que les Parties aient manifeste leur intention de se reserver
l'application des principes et t egles etablis par la Cour, il serait cepen
dant insuffisant de s'en tenir a la regIe de I'equite sans en preciser quelque
peu les possihilites d'application en I'espece, etant entendu que les Parties
pourront choisir l'une plutot que I'autre de ces methodes ou qu'elles pour
ront en preferer de differentes.

93. En realite il n'y a pas de limites juridiques aux considerations que
les Etats peuvent examiner afin de s'assurer qu'ils vont appliquer des
procedes equitahles et ("est Ie plus souvent la balance entre toutes ces
considel ations qui creera I'equitable plutot que I'adoption d'une seule
consideration en excluant toutes les autres. De tels problemes d'equilibre
entre diverses considerations varient naturellement selon les cil constances
de I'cspece.

94. Dans la balance des elements en cause divers facteurs semblent
devoir etre pris en consideration. Les uns tiennent a l'aspect geologique,
d'autres a l'aspect geographique de la situation, d'autres enfin a l'idee
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idea of the unity of any deposits. These criteria, though not entirely
precise, can provide adequate bases for decision adapted to the factual
situation.

95. The institution of the continental shelf has arisen out of the recog
nition of a physical fact; and the link between this fact and the law, with
out which that institution would never have existed, remains an im
portant element for the application of its legal regime. The continental
shelf is, by definition, an area physically extending the territory of most
coastal States into a species of platform which has attracted the attention
first of geographers and hydrographers and then of jurists. The impor
tance of the geological aspect is emphasized by the care which, at the
beginning of its investigation, the International Law Commission took
to acquire exact information as to its characteristics, as can be seen in
particular from the definitions to be found on page 131 of Volume I
of the Yearbook 0/ the International Lmr Commission for 1956. The ap
purtenance of the shelf to the countries in front of whose coastlines it
lies, is therefore a fact, and it can be useful to consider the geology of
that shelf in order to find out whether the direction taken by certain
configurational features should inl1uence delimitation because, in certain
localities, they point-up the whole notion of the appurtenance of the
continental shelf to the State whose territory it does in fact prolong.

96. The doctrine of the continental shelf is a recent instance of en
croachment on maritime expanses which, during the greater part of
history, appertained to no-one. The contiguou5 zone and the continental
shelf arc in this respect concepts of the same kind. In both instances the
principle is applied that the land dominates the sea; it is consequently
necessary to examine closely the geographical configuration of the coast
lines of the countries whose continental shelves are to be delimited. This
is one of the reasons why the Court does not consider that markedly
pronounced configurations can be ignored; for, since the land is the legal
source of the power which a State may exercise over territorial extensions
to seaward, it must first be clt::uly established what features do in fact
constitute such extensions. Above all is this the case when what is in
volved is no longer areas of sea, such as the contiguous zone, but stretches
of submerged land; for the legal regime of the continental shelf is that
of a soil and a subsoil, two words evocative of the land and not of the sea.

97. Another factor to be taken into consideration in the delimitation
of areas of continental shelf as between adjacent States is the unity of
any deposits. The natural resources of the subsoil of the sea in those parts
which consist of continental shelf are the very object of the legal regime
established subsequent to the Truman Proclamation. Yet it frequently
occurs that the same deposit lies on both sides of the line dividing a con
tinental shelf between two States, and since it is possible to exploit such
a deposit from either side, a problem immediately arises on account of
the risk of prejudicial or wasteful exploitation by one or other of the
States concerned. To look no farther than the North Sea, the practice
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d'unite de gi~ement. Ces criteres, it defaut de precision rigoureuse, four
nissent des bases de decision adaptees aux situations de fait.

95. L'institution du plateau continental est nee de la constatation d'un
fait naturel et Ie lien entre ce fait et Ie droit, sans lequel elle n'eut jamais
existe, demeure un element important dans rapplication du regime juri
dique de rinstitution. Le plateau continental est par definition une zone
prolongeant physiquement le territoire de la plupart des Etats maritimes
par cette espece de socle qui a appele en premier lieu I'attention des
geographes et hydrographes, puis celie des juristes. L'importance de
l'aspect geologique est marquee par le sain qu'a pris au debut de ses
etudes 1'1 Commission du droit international pour se documenter exac
tement sur ses caract6ristiques, ainsi que cela ressort notamment
des definitions contenues dans l'Annuaire de la Commission du droit
intcrnational, 1956, volume 1, page 141. L'appartenance geologique du
plateau continental aux pays riverains devant leurs cotes est donc un
fait et l'examen de la geologie de ce plateau peut ctre utile afin de savoir
si quelques orientations ou mouvements influencent la delimitation en
precisant en certains points la notion meme d'appartenance du plateau
continental a I'Etat dont il prolonge en fait Je territoire.

96. La doctrine du plateau continental est l'un des cas recents d'em
pietement sur des espaces maritimes qui, pendant la plus grande partie
de l'histoire, ne relevaient de personne. Zone contigue et plateau con
tinental sont a cet egard du meme ordre. Dans les deux hypotheses on
applique le principe que la terre domine la mer; il est donc necessaire
de regarder de pres la configuration geographique des cores des pays
dont on dait delimiter Ie plateau continental. C'est rune des raisons pour
lesquelles la Cour ne pense pas qu'on puisse negliger Ie,; configurations
nettement excentriques, car puisque la terre est la SOUIce juridique du
pouvoir qu'un Etat peut exercer dans Ies prolongements maritimes,encore
faut-il bien etablir en quoi consistent en fait ces prolongements. Et cela
surtout lorsqu'il ne s'agit plus de zones aquatiques comme la zone
contigue mais d'espaces terrestres submerges, car Ie regime juridique du
plateau continental est celui d'un sol et d'un sous-sol, deux mots qui
evoquent 1'1 terre et non pas la mer.

97. Un autre element aprendre en consideration dans la delimitation
des zones de plateau continental entre Etats limitrophes est l'unite de
gisement. Les ressources naturelles du sous-sol de la mer dans la partie
qui constitue Ie plateau continental sont l'objet meme du regime juri
dique institue ,\ la suite de la proclamation Truman. Or il est frequent
qu'un gisement s't~tende des deux cotes de la limite du plateau continental
entre deux Etats et, I'exploitation de ce gisement etant possible de chaque
cote, un probleme nalt immediatement en raison du danger d'une exploi
tation prejudiciable au exageree par run au I'autre des Etats interesses.
Sans aller plus loin que la mer du Nord, la pratique des Etats montre
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of States shows how this problem has been dealt with, and all that is
needed is to refer to the undertakings entered into by the coastal States
of that sea with a view to ensuring the most efficient exploitation or the
apportionment of the products extracted-(see in particular the agree
ment of 10 March 1965 between the United Kingdom and Norway,
Article 4; the agreement of 6 October 1965 between the Netherlands and
the United Kingdom relating to "the exploitation of single geological
structures extending across the dividing line on the continental shelf
under the North Sea"; and the agreement of 14 May 1962 between the
Federal Republic and the Netherlands concerning a joint plan for ex
ploiting the natural resources underlying the area of the Ems Estuary
where the frontier between the two States has not been finally delimited.)
The Court does not consider that unity of deposit constitutes anything
more than a factual element which it is reasonable to take into considera
tion in the course of the negotiations for a delimitation. The Parties are
fully aware of the existence of the problem as also of the possible ways of
solving it.

98. A final factor to be taken account of is the element of a reason
able degree of proportionality which a delimitation effected according
to equitable principles ought to bring about between the extent of the
continental shelf appertaining to the States concerned and the lengths
of their respective coastlines,-these being measured according to their
general direction in order to establish the necessary balance between
States with straight, and those with markedly concave or convex coasts,
or to reduce very irregular coastlines to their truer proportions. The
choice and application of the appropriate technical methods would be
a matter for the parties. One method discussed in the course of the pro
ceedings, under the name of the principle of the coastal front, consists
in drawing a straight baseline between the extreme points at either end
of the coast concerned, or in some cases a series of such lines. Where the
parties wish to employ in particular the equidistance method of delimita
tion, the establishment of one or more baselines of this kind can play
a useful part in eliminating or diminishing the distortions that might
result from the use of that method.

99. In a sea with the particular configuration of the North Sea, and
in view of the particular geographical situation of the Parties' coastlines
upon that sea, the methods chosen by them for the purpose of fixing the
delimitation of their respective areas may happen in certain localities to
lead to an overlapping of the areas appertaining to them. The Court
considers that such a situation must be accepted as a given fact and
resolved either by an agreed, or failing that by an equal division of the
overlapping areas, or by agreements for joint exploitation, the latter
solution appearing particularly appropriate when it is a question of
preserving the unity of a deposit.

** *
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comment ce probleme a ete traite et il suffira de relever les engagements
pris par des Etats riverains de la mer du Nord pour assurer l'exploitation
la plus efficace au la repartition des produits extraits (cf. notamment
I'accord du 10 mars 1965 entre Ie Royaume-Uni et la Norvege, article 4,
l'accord du 6octobre 1965 entre Ie Royaume-Uni et les Pays-Bas sur
« l'exploitation de structures geologiques s'etendant de part et d'autre de
la ligne de ~eparation du plateau continental situe sous la mer du Nord)),
et l'accord du 14 mai 1962 entre la Republique federa1e et les Pays-Bas sur
un plan d'exploitation commune des richesses du sous-sol dans la zone de
l'estuaire de l'Ems ou la frontiere entre les deux Etats n'a pas ete de!imitee
de far;on definitive). La Cour ne cOI1~idere pas que I'unite de gisement
constitue plus qu'un element de fait qu'il est raisonnable de prendre en
considel ation au cours d'une negociation sur une delimitation. Les
Parties sont pleinement informees de l'existence du probh~me comme des
possibilites de solution.

98. Un dernier element a prendre en consideration est Ie rapport
raisonnable qu'une delimitation effectuee selon des principes equitables
devrait faire apparaitre entre l'etendue du plateau continental relevant
des Etats interesses et la longueur de leurs cotes; on mesurerait ces cotes
d'apres leur direction generale afin d'etablir l'equilibre necessaire entre
les Etats ayant des cotes droites et les Etats ayant des cotes fortement
concaves ou convexes ou afin de ramener des cotes tres irregulieres a des
proportions plus exactes. Le choix et l'application des methodes tech
niques appropriees appartiendraient aux parties. L'une des methodes
examinees pendant la procedure, sous Ie nom de principe de la far;ade
maritime, consiste a tracer une !igne de base droite ou, dans certains cas,
une serie de lignes de base droites entre les points extremes de la cote
dont il s'agit. Lorsque les parties veulent recourir notamment a la
methode de delimitation fondee sur l'equidistance, Ie trace d'une ou
plusieurs !ignes de base de ce genre peut contribuer utilement a eliminer
ou a attenuer les distorsions que I'emploi de cette methode risque d'en
trainer.

99. Dans une mer qui a la configuration particuliere de la mer du
Nord et en raison de la situation geographique particuliere des cotes
des Parties dans cette mer, il peut se faire que les methodes choisies pour
fixer la delimitation des zones respectives conduisent en certains secteurs
a des chevauchements entre les zones relevant des Parties. La Cour con
sidere qu'il faut accepter cette situation comme une donnee de fait et la
resoudre soit par une division des zones de chevauchement effectuee par
voic d'accord ou, a defaut, par parts egales, soit par des accords d'ex
ploitation en commun, cette derniere solution paraissant particulierement
appropriee lorsqu'il s'agit de preserver l'unite d'un gisement.

** *
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100. The Court has examined the problems raised by the present case
in its own context, which is strictly that of delimitation. Other questions
relating to the general legal regime of the continental shelf, have been
examined for that purpose only. This regime furnishes an example of a
legal theory derived from a particular source that has secured a general
following. As the Court has recalled in the first part of its Judgment, it
was the Truman Proclamation of 28 September 1945 which was at the
origin of the theory, whose special features reflect that origin. It would
therefore not be in harmony with this history to over-systematize a
pragmatic construct the developments of which have occurred within
a relatively short space of time.

** * * *
10 1. For these reasons,

THE COURT,

by eleven votes to six,

finds that, in each case,

(A) the use of the equidistance method of delimitation not being
obligatory as between the Parties; and

(B) there being no other single method of delimitation the use of
which is in all circumstances obligatory;

(C) the principles and rules of international law applicable to the
delimitation as between the Parties of the areas of the continental shelf
in the North Sea which appertain to each of them beyond the partial
boundary determined by the agreements of I December 1964 and 9 June
1965, respectively, are as follows:
(1) delimitation is to be effected by agreement in accordance with

equitable principles, and taking account of all the relevant circum
stances, in such a way as to leave as much as possible to each Party
all those parts of the continental shelf that constitute a natural
prolongation of its land territory into and under the sea, without
encroachment on the natural prolongation of the land territory of
the other;

(2) if, in the application of the preceding sub-paragraph, the delimitation
leaves to the Parties areas that overlap, these are to be divided be
tween them in agreed proportions or, failing agreement, equally,
unless they decide on a regime of joint jurisdiction, user, or exploita
tion for the zones of overlap or any part of them;

(D) in the course of the negotiations, the factors to be taken into
account are to include:
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100. La Cour a examine les problemes souleves par la presente affaire
dans son contexte propre, c'est-a-dire aux seules fins de la delimitation.
Si la Cour a aborde d'autres questions ayant trait au regime juridique
general du plateau continental, elle ne l'a fait que dans ce cadre. Le
regime du plateau continental est l'exemple d'une theorie juridique nee
d'une solution particuliere qui a fait ecole. Comme la Cour l'a rappele
dans la premiere partie de l'arret, c'est la proclamation Truman du
28 septembre 1945 qui est a l'origine de la theorie et les particularites de
celle-ci sont Ie reflet de cette origine. II serait donc contraire a l'histoire
de systematiser a l'exces une construction pragmatique dont les developpe
ments se sont presentes dans un delai relativement court.

** * * *
101. Par ces motifs,

LA COUR,

par onze voix contre six,

dit que, pour l'une et l'autre affaire,

A) l'application de la methode de delimitation fondee sur l'equidis
tance n'cst pas obligatoire entre les Parties;

B) il n'existe pas d'autre methode unique de delimitation qui soit d'un
emploi obligatoire en toutes circonstances;

C) les principes et les regles du droit international applicables a la
delimitation entre les Parties des zones du plateau continental de la mer du
Nord relevant de chacune d'elles, au-dela des !ignes dc delimitation
partielle respectivement determinees par les accords du I er decembre
1964 et du 9 juin 1965, sont les suivants:
1) la delimitation doit s'operer par voie d'accord conformement a des

principes equitables et compte tenu de toutes les circonstances per
tinentes, de maniere a attribuer, dans toute la mesure du possible, a
chaque Partie la totalite des zones du plateau continental qui cons
tituent Ie prolongement naturel de son territoire sous la mer et
n'empietent pas sur Ie prolongement naturel du territoire de l'autre;

2) si. par suite de l'application de l'alinea precedent, la delimitation at
tribue aux Parties des zones qui se chevauchent, celles-ci doivent
etre divisees entre les Parties par voie d'accord ou, adefaut, par parts
egales, a moins que les Parties n'adoptent un regime de juridiction,
d'utilisation ou d'exploitation commune pour tout ou partie des
zones de chevauchement;

D) au cours des negociations, les facteurs aprendre en consideration
comprendront:
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(1) the general configuration of the coasts of the Parties, as well as the
presence of any special or unusual features;

(2) so far as known or readily ascertainable, the physical and geological
structure, and natural resources, of the continental shelf areas in
volved;

(3) the element of a reasonable degree of proportionality, which a delimi
tation carried out in accordance with equitable principles ought to
bring about between the extent of the continental shelf areas apper
taining to the coastal State and the length of its coast measured in
the general direction of the coastline, account being taken for this
purpose of the effects, actual or prospective, of any other continental
shelf delimitations between adjacent States in the same region.

Done in English and in French, the English text being authoritative
at the Peace Palace, The Hague, this twentieth day of February, one
thousand nine hundred and sixty-nine, in four copies, one of which will
be placed in the archives of the Court and the others transmitted to the
Government of the Federal Republic of Germany, to the Government
of the Kingdom of Denmark and to the Government of the Kingdom of
the Netherlands, respectively.

(Signed) J. L. BUSTAMANTE R.,
President.

(Signed) S. AQUARONE,

Registrar.

Judge Sir Muhammad ZAFRULLA KHAN makes the following declara
tion:

I am in agreement with the Judgment throughout but would wish to
add the following observations.

The essence of the dispute between the Parties is that the two Kingdoms
claim that the delimitation effected between them under the Agreement
of 31 March 1966 is binding upon the Federal Republic and that the
Federal Republic is bound to accept the situation resulting therefrom,
which would confine its continental shelf to the triangle formed by lines
A-B-E and C-D-E in Map 3. The Federal Republic stoutly resists that
claim.

Not only is Article 6 of the Geneva Convention of 1958 not opposable
to the Federal Republic but the delimitation effected under the Agree
ment of 31 March 1966 does not derive from the provisions of that Article
as Denmark and the Netherlands are neither States "whose coasts are
opposite each other" within the meaning of the first paragraph of that
Article nor are they "two adjacent States" within the meaning of the

55



PLATEAU CONTINENTAL (AR~T) 54

I) la configuration generale des cotes des Parties et la presence de toute
caracteristique speciale ou inhabituelie ;

2) pour autant que c:ela soit connu ou facile a determiner, la structure
physique et geologique et les ressources naturelies des zones de
plateau continental en cause;

3) Ie rapport raisonnable qu'une delimitation operee conformement a
des principes equitables devrait faire apparaitre entre l'etendue des
zones de plateau continental relevant de l'Etat riverain et la longueur
de son littoral mesuree suivant la direction generale de celui-ci,
compte tenu a cette fin des effets actuels ou eventuels de toute autre
delimitation du plateau continental effectuee entre Etats limitrophes
dans la meme region.

Fait en anglais et en fran<;ais, Ie texte anglais faisant foi, au palais de la
Paix, a La Haye, Ie vingt fevrier mil neuf cent soixante-neuf, en quatre
exemplaires, dont I'un restera depose aux archives de la Cour et dont les
autres seront transmis respectivement au Gouvernement de la Repu
blique federale d'Aliemagne, au Gouvernement du Royaume du Dane
mark et au Gouvernement du Royaume des Pays-Bas.

Le President,
(Sigl/l?) J. L. BUSTAMANTE R.

Le Greffier,
(Sigm;) S. AQUARONE.

Sir Muhammad ZAFRULLA KHAN, juge, fait la declaration suivante:

Je souscris a l'arret dans son integralite mais voudrais ajouter les ob
servations ci-apres.

Le differend entre les Parties se ramene pour l'essentiel a ceci: Ie
Danemark et les Pays-Bas soutiennent que la delimitation effectuee entre
eux conformement a l'accord du 31 mars 1966 lie la Republique federale
et que celle-ci est tenue d'accepter la situation ainsi creee, dans laquelle
son plateau continental se trouverait limite au triangle forme par les
lignes ABE et CDE de la carte 3. La Republique federale rejette cate
goriquement cette these.

Or, non seulement l'article 6 de la Convention de Geneve de 1958
n'est pas opposable a la Republique federale, mais la delimitation ef
fectuee par l'accord du 31 mars 1966 ne procede pas des dispositions
dudit article, puisque Ie Danemark et les Pays-Bas ne sont ni des Etats
«dont Ies cotes se font face» au sens du premier paragraphe de cet article,
ni des Etats « limitrophes» au sens du second paragraphe. La situation

55



55 CONTINENTAL SHELF (DECL. ZAFRULLA KHAN)

second paragraph of that Article. The situation resulting from that delimi
tation, so far as it affects the Federal Republic is not, therefore, brought
about by the application of the principle set out in either of the paragraphs
of Article 6 of the Convention.

Had paragraph 2 of Article 6 been applicable to the delimitation of
the continental shelf between the Parties to the dispute, a boundary line,
determined by the application of the principle of equidistance, would
have had to allow for the configuration of the coastline of the Federal
Republic as a "special circumstance".

In the course of the oral pleadings the contention that the principle
of equidistance cum special circumstances had crystallized into a rule of
customary international law was not advanced on behalf of the two
Kingdoms as an alternative to the claim that that principle was inherent
in the very concept of the continental shelf. The Judgment has, in fair
ness, dealt with these two contentions as if they had been put forward
in the alternative and were thus consistent with each other, and has
rejected each of them on the merits. I am in agreement with the reasoning
of the Judgment on both these points. But, I consider, it is worth men
tioning that Counsel for the two Kingdoms summed up their position
in regard to the effect of the 1958 Convention as follows:

" ... They have not maintained that the Convention embodied al
ready received rules of customary law in the sense that the Conven
tion was merely declaratory of existing rules. Their position is rather
that the doctrine of the coastal State's exclusive rights over the
adjacent continental shelf was in process of formation between 1945
and 1958; that the State practice prior to 1958 showed fundamental
variations in the nature and scope of the rights claimed: that, in
consequence, in State practice the emerging doctrine was wholly
lacking in any definition of these crucial elements as it was also of
the legal regime applicable to the coastal State with respect to the
continental shelf; that the process of the definition and consolidation
of the emerging customary law took place through the work of the
International Law Commission, the reaction of governments to that
work and the proceedings of the Geneva Conference; that the
emerging customary law, now become more defined, both as to the
rights of the coastal State and the applicable regime, crystallized in
the adoption of the Continental Shelf Convention by the Conference;
and that the numerous signatures and ratifications of the Convention
and the other State practice based on the principles set out in the
Convention had the effect of consolidating those principles as cus
tomary law."

If it were correct that the doctrine of the coastal State's exclusive
rights over the adjacent continental shelf was in process of formation
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creee par cette delimitation, dans les effets qu'elle a pour la Republique
federale, n'est par consequent pas due a I'application du principe enonce
dans l'un ou l'autre de ces deux paragraphes de l'article 6 de la Conven
tion.

Le paragraphe 2 de i"article 6 eilt-il ete applicable a la delimitation du
plateau continental entre les Parties que la ligne de delimitation deter
minee par application du principe de l'equidistance aurait dG tenir compte
de la configuration de la cote de la Republique federale comme d'une
"circonstance speciale ».

Au cours de la procedure orale, Ie Danemark et les Pays-Bas n'ont pas
presente la these suivant laquelle Ie principe « equidistance-circonstances
speciales» se serait cristallise en une regie de droit international coutumier
comme run des termes d'une alternative, l'autre etant que ce principe
serait inherent a la notion meme de plateau continental. Dans son an Ct
la Cour a cru devoir examiner ces deux theses camme si elles avaient ete
presentees sous la forme d'une alternative et etaient par consequent
compatibles i"une avec i"autre, et la Cour a rejete chacune d'elles au fond,
le souscris dans les deux cas au raisonnement de l'arret. Mais ie crois
utile de signaler que l'agent du Danemark et des Pays-Bas a resume la
position des deux gouvernements quant ai"effet de la Convention de 1958
de la fa~on suivante::

([ [Les deux gouvernements] n'ont pas soutenu que la Convention
consacrait des r~:gles deja re~ues de droit coutumier en ce sens qu'elle
etait simplement cIeclaratoire des regles existantcs. lis estiment
plutot que la doctrine des droits exclusifs d'un Etat riverain sur Ie
plateau continental adjacent se trouvait en voie de formation entre
1945 et 1958; que la pratique des Etats anterieure a 1958 tcmoignait
de variations fondamentales quant a la nature et a la portee des
droits revendiques; qu'en consequence, dans la pratique des Etats, la
doctrine en voie de formation ne definissait nullement ces elements
essentiels pas plus qu'elle ne definissait Ie regime juridique applicable
aux Etats riverains en ce qui concerne Ie plateau continental; que
la definition et la consolidation du droit coutumier en voie de for
mation s'etaient effectuees grace aux travaux de la Commission du
droit international, aux reactions des gouvernements devant l'reuvre
de la Commission et aux debats de la conference de Geneve; que ce
droit coutumier en formation, desormais plus precis sur la double
question des droits des Etats riverains et du regime applicable, s'est
cristallise du fait de l'adoption de la Convention sur k plateau
continental par la conference; et que les nombreuses signatures et
ratifications recueillies par la Convention, ainsi que la pratique des
Etats s'inspirant des principes enonces dans la Convention, ont eu
pour effet de consolider ces principes en tant que droit coutumier. »

Si I'on admet que la doctrine des droits exclusifs de l'Etat riverain sur
Ie plateau continental adjacent a sa cote etait en voie de formation entre
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between 1945 and 1958 and that in State practice prior to 1958 it was
wholly lacking in any definition of crucial elements as it was also of the
legal regime applicable to the coastal State with respect to the continental
shelf, then it would seem to follow conclusively that the principle of
equidistance was not inherent in the concept of the continental shelf.

Judge BENGZON makes the following declaration:
I regret my inability to concur with the main conclusions of the

majority of the Court. I agree with my colleagues who maintain the view
that Article 6 of the Geneva Convention is the applicable international
law and that as between these Parties equidistance is the rule for delimita
tion, which rule may even be derived from the general principles of law.

President BUSTAMANTE Y RIVERO, Judges JESSUP, PADILLA NERVO and
AMMOUN append Separate Opinions to the Judgment of the Court.

Vice-President KORETSKY, Judges TANAKA, MORELLI, LACHS and Judge
ad hoc S0RENSEN append Dissenting Opinions to the Judgment of the
Court.

(Initialled) J. L. B.-R.
(Initialled) S. A.
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1945 et 1958 et que la pratique des Etats anterieure a 1958 ne fournissait
aucune definition, ni de certains elements essentiels ni du regime juri
dique applicable al'Etat riverain en ce qui concerne Ie plateau continental,
on doit, semble-t-il, en tirer la conclusion que Ie principe de l'equidis
tance n'etait pas inherent a la notion de plateau continental.

M. BENGZON, juge,~fait la declaration suivante:
Je regrette de ne pouvoir souscrire aux conclusions principales emises

par la majorite de la Cour. Je suis d'accord avec ceux de mes coll(~gues qui
soutiennent que l'article 6 de la Convention de Geneve constitue Ie
droit international applicable et qu'entre les Parties la regie de delimi
tation est l'equidistance, cette regie pouvant meme etre deduite des
principes generaux de droit.

M. BUSTAMANTE Y RIYFRO, President, MM. JESSUP, PADILLA NERVO et
AMMOUN, juges, joignent it J'arret les exposes de leur opinion individuelle.

M. KORETSKY, Vice-President, MM. TANAKA, MORELLI, LACHS, juges,
et M. S0RENSEN, jUgl~ ad hoc, joignent al'arret les exposes de leur opinion
dissidente.

(Paraphe) J. L. B.-R.
(Paraphe) S. A.
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