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CHAPTER I 

CUSTOM AS A SOURCE OF INTERNATIONAL LAW 

The subject of custom as a source of international law will be 
examined with particular reference to the approach of the Court in 
recent years to customary law, a question which Wilfred Jenks rightly 
considered the crucial test for an international tribunal. This is one 
aspect of the Court's work which has been somewhat unnoticed despite 
being of more lasting significance for the development of the law than 
the settlement of a particular dispute or the actual contents of a specific 
judgment or opinion. It is a matter of record that, while the Permanent 
Court, and also the International Court of Justice in the fifties and early 
sixties, had to deal mostly with cases concerning the interpretation and 
application of treaties, the International Court of Justice, during the 
last decade, has had to grapple, practically in every case, with what has 
been described as "the amorphous but formidable jelly-fish of cus­
tomary international law". 

The current tendency began with the 1969 Judgment in the North 
Sea Continental Shelf cases. In this Judgment the Court not only had to 
apply rules of customary international law; it was also called upon to 
make a number of pronouncements about the nature of customary inter­
national law and the process of its formation and upon its relations with 
treaty provisions. This Judgment has been justly praised for the richness 
of its analysis of custom as a source of international law 1. 

In subsequent cases before the Court questions relating to customary 
international law were also raised and debated by the parties or con­
stituted an important part of the Court's Judgment: the rules governing 
State responsibility in \he Barcelona Traction, Light and Power 
Company, Limited case; the regime of fisheries in the high seas adjacent 
to a State in the Icelandic Fisheries (Fisheries Jurisdiction) cases; the 
responsibility of States for nuclear fall-out resulting from atmospheric 
tests in the Nuclear Tests cases; the law evolved in the United Nations 
concerning decolonization and self-determination in the Namibia and 
Western Sahara Advisory Opinions. The merits in the Appeal Relating 
to the Jurisdiction of the ICAO Council and in the Namibia cases also 
involved the interpretation and application of customary rules governing 
the termination of a treaty on account of its alleged breach. Finally, the 
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issues raised in the pending Aegean Sea case, between Greece and 
Turkey, concern the customary rules on the legal nature and delimita­
tion of the continental shelf. The only recent case not involving any rule 
of customary law was the Fasla Advisory Opinion (Application for 
Review of Judgement No. 158 of the United Nations Administrative 
Tribunal). 

It is true that, as Clive Parry has observed, the doctrine of the sources 
of international law, considered as a whole, should not be examined 
only through the eyes of the Court, but should be looked at through 
other eyes as well 2. 

On the other hand, it is difficult to deny the interest of an inquiry 
into the ways in which, in recent cases, the International Court of 
Justice has confronted and solved various questions concerning custom 
as a source of international law. 

A judgment, as Alf Ross has put it, is "the pulse of legal life" where 
"the analysis of the legal sources comes into play" 3. The problem of 
the sources of law is ultimately the simple question: whence does a 
judge obtain the rules by which he decides actual cases? To use the 
metaphor implicit in the term "source", how does he harness those 
underground waters which have filtered through to constitute the 
fountain and origin of a legal rule? 

Such a study may be useful from both a theoretical and a practical 
point of view. The accepted method for a scientific study of inter­
national law is the empirical one. As S¢rensen has put it, this method 
describes as rules of international law only those which would be applied 
in a given case by an international tribunal, should it possess juri.s­
diction to- decide the case 4. 

This is in fact the approach adopted by counsel for Foreign Offices 
or practising international lawyers when giving advice on a question of 
international law. Leading practitioners have given testimony that, when 
being consulted on a concrete question, they consider how a competent 
court would in their view probably decide that question. Sound legal 
advice in international legal matters, as in municipal law, consists, to 
adapt Holmes' phrase, in a prophecy of what a competent court would 
do in fact if the case were brought before it. 

Even in diplomatic negotiations concerning legal questions, each 
party sits in judgment on the contentions of the other and compares 
them with its own prophecies of what a competent tribunal would do. 
Thus a negotiated compromise or a diplomatic settlement is made up 
of the claims of each party discounted to the prophecy of the other. One 
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J 
of the functions of an inter-national court is to be available as a possible 
alternative to make certain that "the discount in the discounted law 
which is applied in settlement by negotiation shall be figured on true 
value and not on some arbitrary sum". 

It follows that in answering any international legal question, either 
from an academic or a practical point of view, it is as well to take into 
account from what sources the international court draws its law, and 
what are the methods and legal techniques which it follows in assessing 
whether a certain rule has or has not received that sort of official seal 
of approval which enables it to take its place in the legal domain. 

Such a study of sources is at the same time of assistance in discerning 
the tendencies which govern the dynamic process of the adaptation of 
law to changing social needs. For the analysis of sources not only serves 
to determine the law which is in force at a given moment; it is at the 
same time a mechanism for adjusting and adapting that law to new 
circumstances and social conditions which are in constant change. 

General Considerations 

A general consideration which may be advanced at this stage is that 
in dealing with customary international law the Court, during the last 
decade, has shown what may be considered as an innovative and poten­
tially fruitful approach, without falling into the extremes of legal 
heterodoxy. 

It has searched for the general consensus of States instead of adopting 
a positivist insistence on strict proof of the consent of the defendant 
State, thus sounding the deathknell of the voluntarist conception of 
custom and placing in a broader perspective earlier dicta concerning 
regional and local custom; it has accepted in appropriate circumstances 
a quickly maturing practice as a basis for customary rules, thus sub­
scribing to the view that tl;le development of custom is to be measured 
by the rhythm of contemporary life rather than by what is shown to 
have been established from time immemorial; it has recognized that 
customary law does not necessarily grow up independently of treaties, 
but may also be expressed in general multilateral conventions or in 
widely attended codification conferences, thus ensuring the transition 
from what many regard as the international law of the European or 
Western World, to the universally accepted international law of today. 
The Court has further recognized that this kind of customary law which 
finds expression in conventions may operate in three different ways: the 
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conventional text may merely restate a pre-existing rule of custom; it 
may crystallize an emergent rule, in statu nascendi ; or finally, a treaty 
provision de lege ferendae or a proposal at a conference may become 
the focal point of a subsequent practice of States and, in due course, 
harden into a customary rule. 

Similar effects may attach to certain General Assembly resolutions. 
Some of these, like the 1970 Declaration of Principles of International 
Law concerning Friendly Relations, might be considered as expressing 
the general consensus of States Members in respect of certain corollaries 
resulting from the basic principles of the Charter; others, like the 1963 
Declaration of Legal Principles in Outer Space, for example, may be 
viewed as crystallizing emergent rules which had until then a twilight 
existence. Finally, Resolution 1514; on the Granting of Independence to 
Colonial Countries and Peoples has been recognized by the Court, on 
the basis of the subsequent practice of States and of the United Nations 
itself, as having generated a rule of customary law which has abolished 
the legitimacy of colonial title and of colonial domination. The Court 
has further admitted that a custom-creating practice of international 
organizations, akin to the practice of States, may grow in the interstices 
of the Charter provisions-as has occurred in respect of voluntary ab­
stention by Permanent Members of the Security Council. 

This progressive yet orthodox approach to customary law has bridged 
what Wilfred Jenks described in 1968 as "the generation gap between 
the architects and craftsmen who are determine"d to rebuild the law and 
those who determine it judicially in international courts and tribunals 5". 

Customary International Law and Treaty Law 

Article 38, paragraph 1, of the Statute of the Court establishes a 
clear-cut distinction, in separate clauses, between the two main sources 
of international law: treaties and custom. 

Under the influence of this provision, and of a jurisprudential ap­
proach developed mainly on the basis of municipal law, the prevailing 
tendency is to consider these two sources as entirely separate and in­
dependent. Some writers even emphasize their antithetical features: 
international treaty law is identified as written law, or lex scripta, and 
is described as being the result of a deliberate intellectual effort and as 
having the characteristics of being precise, clear and orderly. Customary 
international law, defined as unwritten law or lex non scripta, is des­
cribed as spontaneous or implicit law and qualified as disorderly and 
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uncertain. Some writers describe the law-creating process of custom as 
a "procede artisanal o" not well adapted to the rapid pace of evolution 
in the modern world 7. Such an antithesis may be correct in the 
municipal field where statute law is rightly opposed to customary law; 
this is not true to the same degree in the international legal field. 

One main conclusion which may be drawn from the jurisprudence of 
the International Court on the subject of sources during the last decade 
is that such an opposition or differentiation between treaty law and 
customary international law is not one to be made or applied too 
rigidly, since a rule contained in a treaty may be or become a rule of 
customary law. In this sense a rigid distinction between the two, as 
though they existed in sealed compartments, would be incorrect. 

It has been recognized for a long time that rules of law formulated in 
the text of a treaty may at the same time constitute or become rules of 
customary international law. The Court has recognized that this process 
has acquired a greatly increased significance in recent times. 

The reason for this is that in the last 30 years the international com­
munity has been engaged, under the auspices of the United Nations, in 
the task of codification and progressive development of international 
law on an unprecedented scale. 

General multilateral conventions on various subjects, including some 
covering whole branches of international law, have been adopted in 
plenipotentiary conferences or in United Nations organs with the parti­
cipation of a large number of States, including, with respect to the most 
recent ones, the new States of Africa and Asia. Most of these conven­
tions have been carefully drafted by an expert body, the International 
Law Commission. The process of elaboration comprises observations 
from governments on the initial drafts of the Commission and discus­
sions in the Sixth Committee of the General Assembly. These proce­
dures give all States ample opportunity to take an active part in the 
codification and progres9ive development of customary international 
law; as Professor Reuter has put it, this has led to a sort of "re-baptisa­
tion" or confirmation of customary international law B. 

As Judge Lachs has said, "States with different political, economic 
and legal systems, States of all continents participate in the process". 
No longer can "a general rule of international law be established by the 
fiat of one or of a few or-as it was once claimed-by the consensus of 
European States only 0". 

It is a part of customary law to which new States have freely and 
voluntarily subscribed and not something "developed before the time 
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when they were in control of their own destinies, and in the formation 
of which they played little or no part 10". 

The procedure of adoption of these instruments confers on them an 
authority of their own even prior to their formal entry into force. The 
rules established in a general convention elaborated in accordance with 
such a procedure-as is the case with customary rules-arise from the 
consensus of the parties subject to them, instead of being imposed upon 
them by some legislator or outside authority. 

Indeed, the deliberations in a plenipotentiary conference itself, even 
before and independently of the adoption of a convention, may 
themselves result in the emergence of a consensus of States which, 
followed by their actual practice, crystallizes in a customary rule. Thus 
the views expressed by States in successive meetings of the Third United 
Nations Conference on the ,Law of the Sea, and the practice followed 
by them in accordance with those views, have already resulted in certain 
customary rules which radically altered the pre-existing law of the sea. 

In this way, the contemporary process of codification and progressive 
development of international law-far from pushing customary law into 
the background, as some writers have feared-has on the contrary 
reinvigorated it, increased its "tempo" and combined customary and 
conventional law into a harmonious whole. 

The Three Modalities of Customary Law resulting from 
General Codification Conferences 

Recent decisions of the International Court of Justice have recognized 
or attributed to general conventions adopted at codification confere.nces 
importan.t effects with respect to the formation of customary interna­
tional law. It has even been recognized that proposals which did not 
achieve formal acceptance but encountered a large measure of consensus 
at these conferences may have such an effect. As already indicated these 
effects have taken three forms or modalities which could be described 
as: (1) declaratory effect; (2) crystallizing effect, and (3) constitutive 
or generating effect. 

(1) A first possibility is that the conventional rule may be admittedly 
no more than a declaration, the formal and written expression, of a pre­
existing rule of customary law. In this case the provision in the treaty is 
purely and simply a codification or restatement of a customary rule 
already in force. 

(2) A second possibility is that the provision in the treaty constitutes 
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the first textual statemerh of a custom which had not previously reached 
full maturity, but was what the Court has called an emerging rule, a rule 
in statu nascendi. As a consequence of being embodied in a treaty 
adopted at a conference of the character already indicated, that rule 
in statu nascendi or that emerging rule crystallizes as a rule of law. 

(3) A third possibility is that the treaty provision, at the time of its 
adoption, is clearly a proposal de lege ferenda and not an existing rule 
or even one in statu nascendi; that it represents, not a codification of 
existing law, but a potential progressive development of that law. How­
ever, it has long been admitted, and the Court has had occasion to 
confirm, that such a treaty provision may constitute the focal point for 
a consistent subsequent practice of States in harmony with that pro­
vision to such an extent that the provision in question in due course 
generates or becomes a rule of customary law. 

Concrete examples will now be given, taken from the recent juris­
prudence of the Court, of these three processes of declaring, of crystal­
lizing or of generating a rule of customary international law. 

Declaratory Effect 

In the Namibia Advisory Opinion the Court had to consider and 
apply the general principles of international law regulating the termina­
tion of a treaty relationship on account of breach. 

Where did the Court look for the source of the customary rules 
regulating this subject? 

The Court relied on Article 60 of the Vienna Convention on the Law 
~ of Treaties as stating customary law on the subject, despite the fact that 

this instrument is not yet in force nor has it been accepted by all the 
. States appearing before the Court in that case. 

The Court stated in this respect: 

"The rules laid d6wn by the Vienna Convention on the Law of 
Treaties concerning termination of a treaty relationship on account 
of breach (adopted without a dissenting voice) may in many 
respects be considered as a codification of existing customary law 
on the subject 11." 

Likewise, in the ICAD Couneil case between India and Pakistan the 
Court expressly invoked the same Article 60 of the Vienna Convention 
in support of the conclusion that only a material breach, as defined in 
that provision, could cause the termination of the treaty 12. 
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In the Judgments in which the Court established its jurisdiction in the 
Icelandic Fisheries cases the Court had to examine the allegation that 
the agreement providing for the jurisdiction of the Court had lapsed by 
reason of change of circumstances. Such an allegation had to be consid­
ered in the light of the rules of general international law regulating the 
termination of a treaty on the ground of change of circumstances. 

The Court stated in this respect: 

"International law admits that a fundamental change in the 
circumstances which determined the parties to accept a treaty, if it 
has resulted in a radical transformation of the extent of the obliga­
tions imposed by it, may under certain conditions, afford the party 
affected a ground for invoking the termination or suspension of the 
treaty 13." 

What was the ground on which the Court rested this statement? 
Again, the Court recognized that an article of the Vienna Convention 
on the Law of Treaties-Article 62-declared or restated the pre­
existing rules of customary international law on the subject. The Court 
said: I 

"This principle, and the conditions and exceptions to which it is 
subject, have been embodied in Article 62 of the Vienna Conven­
tion on the Law of Treaties, which may in many respects be 
considered as a codification of existing customary law on the sub­
ject of the termination of a treaty relationship on account of change 
of circumstances 13." 

Crystallizing Effect 

In the North Sea Continental Shelf cases, Denmark and the Nether­
lands contended: 

" ... that although prior to the [1958] Conference [on the Law of 
the Sea], continental shelf law was only in the formative stage, and 
State practice lacked uniformity, yet 'the process of the definition 
and consolidation of the emerging customary law took place 
through the work of the International Law Commission, the reac­
tion of governments to that work and the proceedings of the 
Geneva Conference'; and this emerging customary law became 
'crystallized in the adoption of the 90ntinental Shelf Convention 
by the Conference' 14". 
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The Court accepted the validity of this contention with respect to 
Articles 1 to 3 of the Convention, although not in regard to Article 6 
providing for the method of delimitation. The Court remarked that Ar­
ticles 1 to 3 of the Convention, containing the basic provisions defining 
the notion of the continental shelf and the rights of States in that respect 
were "the ones which, it is clear, were then regarded as reflecting, or as 
crystallizing, received or at least emergent rules of customary interna­
tional law relative to the Continental Shelf 15". 

Similarly, in its 1973 Judgment in which the Court established its 
jurisdiction in the Fisheries case between the United Kingdom and 
Iceland, the Court recognized a rule of customary law as one which had 
been emerging and which became established beyond dispute by its in­
corporation in a General Convention. 

The Court had to consider "a veiled charge of duress" made by 
Iceland against the validity of the Agreement providing for the juris­
diction of the Court. 

While rejecting the charge for the reason that it was "unfortified by 
evidence in its support", the Court made a statement of a general 
character on the subject of duress as a ground for the invalidity of 
treaties: 

"There can be little doubt, as is implied in the Charter of the 
United Nations and recognized in Article 52 of the Vienna Con­
vention on the Law of Treaties, that under contemporary interna­
tionallaw an agreement concluded under the threat or use of force 
is void 16." 

The Court thus reached the conclusion that Article 52 of the Vienna 
Convention had made explicit or recognized a consequence resulting 
from Article 2, paragraph 4, of the United Nations Charter and that 
under contemporary international law, a treaty "procured by the threat 
or use of force in violati'1n of the principles of international law em­
bodied in the Charter of the United Nations" is void. 

These two pronouncements constitute examples of what the Court 
described as "emergent rules", which crystallized through their general 
acceptance by States in the process of codification. Certain concepts 
such as that of the rights of the coastal State over its Own continental 
shelf, forcibly suggested by parallel unilateral claims and lack of protest, 
or certain rules such as the invalidity of treaties procured by force, im­
plicitly discernible from the Charter, may not yet have taken shape as 
undisputed rules of law. They crystallized however through the catalytic 



18 E. Jimenez de Arechaga 

effect of their incorporation in a General Convention. Adapting Justice 
Cardozo's well-known pronouncement, these rules had a twilight 
existence until the imprimatur of a Convention attested to their juridical 

character. 

Generating Effect 

The process of codification and progressive development of interna­
tional law, in addition to declaring a pre-existing customary rule or 
crystallizing an emerging one, may also have a generating or constitutive 
effect, thus playing an important role in precipitating a more rapid 

growth of custom. 
Certain provisions of a multilateral convention, or even a proposal 

which has gained a wide measure of support at a plenipotentiary con­
ference, may become an agreed focal point of the subsequent conduct of 
States, having such an impact or possessing such a persuasive force that 
the practice of States is drawn to such provisions "like iron filings to a 

magnet 17". 

S¢rensen has well described this process: 

"The convention may serve as an authoritative guide for the 
practice of States faced with the relevant new legal problems, and 
its provisions thus become the nucleus around which a new set of 
generally recognized legal rules may crystallize lB." 

This subsequent practice of States, if sufficiently uniform and general, 
transforms a provision or a proposal originally de lege ferenda into a 

customary rule of law. 
In the North Sea Continental Shelf case, the Court had to examine 

what if described as the last stage in the argument put forward by Den­
mark and the Netherlands, namely, that Article 6 of the Geneva Con­
vention on the Continental Shelf providing for the principle or rule of 
equidistance in the delimitation of the shelf had had, after 1958, such a 
constitutive effect, and that its impact had generated a new rule which 
had become incorporated in the general fabric of customary interna­
tional law by 1969, at the time of the Judgment. 

The Court did not accept this contention; it held that the rule of 
equidistance did not possess a norm-creating character, since its ap- i 

plication was secondary to a primary obligation to effect delimitation 
by agreement, and was subject to exceptions in case of special cir­
cumstances. The Court further took into account that the subsequent 
practice of States was inconclusive and Insufficient. 
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But while denying in Ithis particular instance that there was a cus­
tomary rule of equidistance binding on States which had not ratified the 
Convention, the Court made a statement of a general character re­
cognizing the existence and legitimacy of what we have described as 
the generating or constitutive effect. 

The Court said in this respect: 

"In so far as this contention is based on the view that Article 6 
of the Convention has had the influence, and has produced the 
effect described, it clearly involves treating that Article as a norm­
creating provision which has constituted the foundation of, or has 
generated a rule which, while only conventional or contractual in 
its origin, has since passed into the general corpus of international 
law, and is now accepted as such by the opinio juris, so as to have 
become binding even for countries which have never, and do not, 
become parties to the Convention. There is no doubt that this 
process is a perfectly possible one and does from time to time 
occur: it constitutes indeed one of the recognized methods by 
which new rules of customary international law may be formed. At 
the same time this result is not lightly to be regarded as having 
been attained 10." 

In two Judgments delivered in 1974 in the Icelandic Fisheries cases 
the Court had occasion to make a positive finding as to the existence of 
customary rules which had been generated through such a process of 
transformation. In these cases the Court recognized and applied cus­
tomary rules which had become established in the practice of States 
centring on the nucleus of a proposal submitted de lege ferenda at the 
1960 Conference on the Law of the Sea and which had failed by a single 
vote to be adopted. 

The Court said in this respect: 

" h ) T e 1960 Conference failed by one vote to adopt a text gov-
erning the two questions of the breadth of the territorial sea and 
the extent of fishery rights. However, after that Conference the 
law evolved through the practice of States on the basis of the 
debates and near-agreements at the Conference. Two concepts 
have crystallized as customary law in recent years arising out of the 
general consensus revealed at that Conference. The first is the con­
cept of the fishery zone, the area in which a State may claim ex­
clusive fishery jurisdiction independently of its territorial sea; the 
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extension of that fishery zone up to a 12-mile limit from the base­
lines appears now to be generally accepted. The second is the con­
cept of preferential rights of fishing in adjacent waters in favour of 
the coastal State in a situation of special dependence on its coastal 

fisheries ... 20." 

The Court added that "State practice on the subject of fisheries 
reveals an increasing and widespread acceptance of the concept of pre­

ferential rights ... 21". 

In the light of these pronouncements it may be asserted that the Inter­
national Court of Justice has, in the last decade made a significant 
contribution to the evolution of a more flexible concept of the source 
of customary international law, based on the recognition of an estab­
lished consensus of States and irrespective of the formal requirements 
of adoption of a text, signature and ratification of a convention. The 
Court gave considerable weight to what it termed "the general consensus 
revealed" at the Second United Nations Conference on the Law of the 
Sea "which had crystallized as customary law in recent years", on the 
basis of the subsequent practice of States. The implications of these 
judicial pronouncements in respect of the more widely attended Third 
United Nations Conference on the Law of the Sea may be far-reaching. 

Comparison of this affirmative conclusion with the negative one in 
the North Sea Continental Shelf cases has prompted the observation 
that for the Court a proposal which failed of acceptance at a codifica­
tion conference had more force than one adopted and embodied in a 
convention: that the Court attached more importance to failure than 

to success 22. 

This 'criticism misses the essential point of the problem of sources we 
are examining. The answer to the question does not depend on the 
success or failure of a given proposal at the conference. It depends on 
the nature of the provision itself, on whether it possesses or not a "norm­
creating character" and, above all, on whether States have or have not 
followed the provision or proposal as a model or guide for their sub­
sequent and uniform conduct. Obviously this did not occur, and could 
not occur, with Article 6 of the Continental Shelf Convention and the 
rule of equidistance provided therein in a subordinate form. On the 
other hand, it did happen with the concept of the fishery zone beyond 
the territorial sea, accepted and recognized by all maritime States, and 
with the concept of preferential rights incorporated in various bilateral 

and multilateral agreements 23. 
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J It is true that these two concepts have been superseded by, or rather 
incorporated into, the wider notion of the 200-mile economic zone 
which has now become established in respect of fisheries as a result of 
the practice of States based on the consensus which emerged in July and 
August 1974 at the Caracas meetings of the Third Conference on the 
Law of the Sea. But in July 1974 when the Court had to decide the Ice­
landic Fisheries cases this development had not yet been completed. 
Consequently, as the Court stated, "in the circumstances, the Court as 
a court of law, cannot render judgment sub specie legis ferendae or 
anticipate the law before the legislator has laid it down 24". 

However, in my view, the proceedings in the Seabed Committee and 
at the Caracas Conference had already had, in July 1974, an unsettling 
effect on the pre-existing customary law which provided for absolute 
freedom of fishing in adjacent waters beyond 12 miles, regardless of the 
interests of the coastal States. It is perfectly possible that in the process 
of development of law, a certain rule, such as that providing for absolute 
freedom of fishing beyond 12 miles, becomes obsolete in respect of 
adjacent waters, before a new rule, such as that of an exclusive fishery 
zone of 200 miles, has matured 25. Nothing prevents an established rule 
of custom from becoming extinct if an increasingly extended State 
practice contradicts it. The requirement of uniformity of State conduct 
necessary for the emergence of a customary rule also applies to its 
continuance in force. It is not a requirement of customary law that a 
customary rule may only be abrogated by the establishment of another 
customary or treaty rule to replace it. 

The view has been expressed however that to achieve the modifica­
tion or abrogation of a customary rule "a new rule, customary or treaty, 
is necessary. It is not modification or withdrawal of consent, but the 
making of a new rule which supersedes the old 26". This view imposes 
an excessive rigidity upon customary international law. It is true that 
the modification or withdr~wal of assent by a single State, or a group of 
States, cannot abrogate an existing customary rule. But the evidence of 
the absence of general consensus in respect of a customary rule causes 
its disappearance even before the replacing customary rule has matured. 
This occurred, for instance, with the rejection, during the process of 
elaboration of the Charter of Economic Rights and Duties of States, of 
the proposal emanating from the industrialized States requiring "ade­
quate, prompt and effective compensation" in case of nationalizations. 

A similar situation existed in 1974, in the view of various judges when 
the Court had to decide the Icelandic Fisheries cases 27. It was thus ne-
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cessary to find a legal answer to the case which should be based .not on 
a rule of maritime law which, in the opinion of a large number of Judges, 
had become inapplicable in respect of adjacent waters, but rather on 
other rules especially appropriate to the circumstanc~s. of the. case: the 
preferential right of the coastal State and the tradltlonal nghts of a 

long-distance fishing State. , . 
This example confirms the correctness of Edmund Burke s. dlCtu~ 

on judicial decisions: "The major premise makes a po~pous flgure 1~ 
the battle, but victory depends upon the little minor of circumstances. 

The Requirements for the Establishment of a Custo~ary Rule on the 
Basis of a Treaty Provision Having Generatmg Effect 

Professor D'Amato, who has made valuable studies of custo~ a~ a 
source of international law has stated, on the basis of an exammatlOn 

of the 1969 Judgment, that: 

" ... All that matters with respect to the question whether ~ treaty 
provision generates customary international law ... is what we can 
infer from the face of the treaty. If the treaty manifests an inte~t to 
have a particular provision create customary law, that mamfest 

intent is controlling 28." 

In my view this conclusion is not warranted by the Court's Judgment 
in the North Sea Continental Shelf cases, when one takes into account 
both the Judgment itself and the dissenting opinions. ' . 

It is true that the Court paid special attention to the "norm-creatmg 
character" of the provision invoked, as it might appear from its text and 
from the structure of the treaty as a whole. But this was consider~d .by 
the Court merely as a first requirement 29 ; even if this should be sa.tl.sfled 
other requirements remained to be satisfied. These are the t:adl11onal 
ones for the creation of customary international law; the eXistence of 
both an extended and general practice in accordance with the ter~s ~f 
the treaty, and of opinio juris or a conviction that such. ~rac~lce IS 
rendered obligatory by the existence of a rule of law requlfI~g .1t. Far 
from discarding these traditional requirements, and estabhshmg, as 
D'Amato says "a short cut to customary law", the Judg~en: w~s 
criticized by the dissenters as being too cautious and conservative m thiS 
respect. In fact the Court proceeded to consider the other elements 
usually regarded as necessary before a practice may be deemed to 
harden into a customary rule and found them also lacking. 
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In short, the Judgmedt neither says nor implies that if the form and 
structure of a provision were of a satisfactorily "norm-creating char­
acter" that would be the end of the matter; the Court still required 
consuetudo and opinio juris and despite its negative conclusion as to 
the first requirement, it proceeded nevertheless to analyse the other two. 
The Court said in this respect that: 

" ... an indispensable requirement would be that within the period 
in question ... State practice, including that of States whose 
interests are specially affected, should have been both extensive 
and virtually uniform in the sense of the provision invoked ;-and 
should moreover have occurred in such a way as to show a general 
recognition that a rule of law or legal obligation is involved 30". 

Tunkin has remarked that the Court in its judgment has excluded 
"intermediary stages in the process of a treaty norm becoming generally 
recognized with the aid of the customary process". He points out that 
"the process of recognition of a treaty norm as binding upon States 
which are not parties to the treaty is a gradual one. Not all the States 
recognize such a norm as legally binding upon them on the same date." 
He asks then "what is the situation if the opinio juris has formed in 
some States non-parties to the treaty only, whereas others still 
linger 31"? 

The answer-admittedly a partial one-may be found in Article 38, 
paragraph 1, of the Statute. A State party to a case may have expressly 
recognized, in its diplomatic correspondence or by other means, a rule 
established by a convention although it has not become a party to it. In 
accordance with the terms of Article 38 (1), litt. a, such a treaty provi­
sion may be applicable to the State in question, before it has become a 
generally accepted rule of customary law. This is another example of 
the interpenetration of treaty law and customary law. 

The Need for "Opinio Juris" 

The requirement of the subjective element or opinio juris-rejected 
by some doctrinal writers 32-was categorically insisted upon in the 
North Sea Continental Shelf Judgment. The Court said in this respect: 

"Not only must the acts concerned amount to a settled practice, 
but they must also be such, or be carried out in such a way, as to 
be evidence of a belief that this practice is rendered obligatory by 
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the existence of a rule of law requiring it. The need for such a 
belief, i.e., the existence of a subjective element, is implicit in the 
very notion of the opinio juris sive necessitatis. The States con­
cerned must therefore feel that they are conforming to ~hat 
amounts to a legal obligation. The frequency, or even ha~ltual 
character of the acts is not in itself enough. There are many mter­
national acts, e.g., in the field of ceremonial and protocol, which 
are performed almost invariably, but which ar~ .motivated only by 
considerations of courtesy, convenience or traditIOn, and not by any 
sense of legal duty 33." 

Some of the dissenters pointed out the difficulties involved in o~­
taining evidence of the existence of opinio juris in concrete cases. "~hls 
factor, relating to internal motivation and being of a psychological 
nature, cannot be ascertained very easily 34". 

This difficulty may be somewhat exaggerated. A large amou.nt ?f 
what is described as the material element of State practice contams m 
itself an implicit subjective element, an indication of opi~io juris. Docu­
ments which are considered as evidence of State practice, such as the 
arguments a State advances in support of a claim, th~ protests made 
against another State's conduct, diplomatic rep~es~nt~tlO~s and plead­
ings before international tribunals, often con tam mdlcatlOns not only 
relating to that State's conduct but also about the m~tivations, legal or 
otherwise, behind it. For instance, when a ·State claims from another 
State that a certain behaviour is due as a matter of law, it is by the same 
token recognizing the obligation to follow that same course of conduct 
in identical but opposite circumstances. . 

These express or implicit indications of opinio juris are partIcularl.y 
significant and frequent when a State par~icipate~ in the process of c~dl­
fication and progressive development of mternatlonal law under Umted 
Nations auspices. When commenting on drafts prepar~d by t~e Inter­
national Law Commission, making statements in a plempote~tlary con­
ference, voting on a text, and signing or ratifying a. co~ve~tlOn, St~tes 
may often furnish, expressly or implicitly, valuable mdlcatlons not Just 
about their objective conduct but also as to their opinio juris in respect 
of the legal rules in question. Consequently, Judge ad hoc S¢rensen may 
have been right in pointing out in this respect that the proper app:oach 
"is to examine the relevant elements as interlocking and mutually. mter­
dependent parts of a general process".and "that it should ?e considered 
as a relevant element that a convention has been adopted m the process 
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of codification and devblopment of international law under the United 
Nations Charter 35". 

The Time Required for the Elaboration of a Customary Rule 

The Court's Judgment in the North Sea Continental Shelf cases ad­
mitting that the main provisions of the 1958 Convention crystallized 
customary law on the basis of a practice of States which began in 1945, 
and the Judgments in thc Icelandic Fisheries cases accepting that certain 
proposals at the 1960 Conference had hardened into customary rules in 
1974, constitute authoritative pronouncements on the time element 
which is now required for the elaboration of a customary rule. 

The requirement of the traditional doctrine was that a long and pro­
tracted practice was necessary for the emergence of a customary rule: 
some authorities even referred to "a continuous practice from time 
immemorial 36". 

The traditional doctrine has been in fact revised by these recent 
decisions. 

Without agreeing with what has been described as "instant custom 37" 

the Court accepted that State practice of around 15 years was sufficient 
for the purpose. The Court's acceptance of a quickly maturing practice 
shows that the traditional requirement of duration is not an end in itself 
but only a means of demonstrating the generality and uniformity of a 
given State practice. 

Today, the simultaneolls appearance of similar problems between 
various States, the immediate knowledge of the attitudes taken by other 
governments, the pooling of information at plenipotentiary conferences 
and the whole process of codification, all account for the present ac­
celeration of the development of customary law. 

This in turn enables new rules of customary international law to be 
created in compliance wit{! the requirements of the dynamic process of 
evolution of the contemporary international community. 

The Court referred expressly to this aspect of the question of sources 
in the North Sea Continental Shelf Judgment, a case in which it took 
every available opportunity to clarify the significance of each particular 
feature in the process of elaboration of customary law. 

The Court said in this respect: . 

" ... the passage of only a short period of time is not necessarily, or 
of itself, a bar to the formation of a new rule of customary inter-
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national law on the basis of what was originally a purely conven­

tional rule 38", 

Ways and Means of Obtaining Information about the Practice of States 
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Travaux preparatoires and Customary Law 

Another aspect of the increasing interaction between conventional 
and customary law is that, once it is recognized that an international 
convention, or a proposal in a conference, may either declare a pre­
existing rule, cause an emerging one to crystallize or be the focal point 
of a State practice hardening into customary law, the travaux pre­
paratoires of the conventional rule acquire a very significant value, They 
assist in determining whether the rule was proposed de lege lata, 
whether it is a rule in statu nascendi, or is advanced de lege ferenda, 

Thus, one of the traditional methods of treaty interpretation has 
equally become a useful tool in the delicate and difficult task of deter­
mining the existence of a customary rule, 

For instance, in the Judgment of the Court in the North Sea Con­
tinental Shelf cases decisive evidence as to whether the rule of equi­
distance was or was not declaratory or pre-existing law was afforded by 
the discussions in the International Law Commission leading to the in­
corporation of that rule, 

After reviewing the work of the International Law Commission, and 
remarking that "the status of the rule in the Convention there~re 
depends mainly on the processes that led the Commission to propose 
it", the Court added: 

"These processes, , , show that the principle of equidistance, as 
it now figures in Article 6 of the Convention, was proposed by the 
Commission with considerable hesitation, somewhat on an experi­
mental basis, at most de lege ferenda, and not at all de lege lata or 
as an emerging rule of customary international law, This is clearly 
not the sort of foundation on which Article 6 of the Convention 
should be said to ha~e reflected or crystallized such a rule 41," 

And in its Advisory Opinion on Namibia, when accepting that the 
provision of the Vienna Convention on the Law of Treaties on breach 
was declaratory of customary law, the Court took into account, as being 
an important factor, some indications contained in the travaux prepara­
taires of that Convention, The Advisory Opinion makes explicit 
reference to the fact that the provision in question had been adopted at 
the Conference without a dissenting vote, 
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Consent of the Defendant State or General Consensus of States 
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J 
tomary law of diplom~tic and judicial protection of foreign economic 
interests. In the course of considering this the Court referred to the fact 
that the customary law of State responsibility on the subject is a his­
torical product which has been the result of conflicts or controversies 
between States having opposed interests. The Court then remarked that 
"a body of rules could only have developed with the consent of those 
concerned. The difficulties encountered have been reflected in the 
evolution of the law on the subject 46". 

This passage has been criticized as tending to suggest "that no rule of 
customary law can ever evolve without the specific consent of those 
concerned 47", thus reintroducing the doctrine of the tacit agreement. 

It is clear from the context, however, that the Court was referring, 
not to the consent of the defendant State in a given dispute, but to the 
relations between States interested in exercising diplomatic protection 
and States in whose territories such protection is sought to be exercised. 
When referring to the consent of "those concerned" the Court alluded 
to both groups of States, that is to say, it did not require the assent of 
any individual State, such as the defendant, but referred to aggregate 
consent, to the consensus of both groups of States. 

In the Namibia Advisory Opinion the Court had to pronounce on a 
South African objection to the validity of the resolution requesting the 
opinion, which had been adopted by the Security Council with the 
voluntary abstention of two permanent members. It recognized the 
validity of the Security Council resolution, remarking that the practice 
of voluntary abstention was "generally accepted by Members of the 
United Nations and evidences a general practice of that Organiza­
tion 4H". By thus using the terms of Article 38 of the Statute of the Court 
regarding custom it seems to have admitted that there is a practice of 
international organizations, similar to the practice of States, constituting 
a source of rules of customary international law, although it may not, 
strictly speaking, be cont,)ined in the terms of Article 38. 

The Court was not deterred from making this finding by the fact that 
the legitimacy of the practice had been challenged occasionally by certain 
member States when they strongly opposed a particular resolution adopt­
ed by the Security Council by the procedure described. Such an occa­
sional opposition could not detract from the generality of the practice. 

All these findings and pronouncements of the Court, especially when 
taken together, imply a complete abandonment of the doctrine of the 
tacit agreement; customary rules are the product of general consensus, 
not of individual State consent, express or implied. 



30 E. Jimenez de Arechaga 

This places in their true perspective earlier "dicta" in the Asylum 
and Rights of Nationals of the United States of America in Morocco 
cases where reference was made to the assent of the defendant State 49. 

As various writers have pointed out 50 those "dicta" refer to regional or 
local custom. The State invoking a custom of this type must furnish 
evidence of the existence of the custom, and of the assent of the State 
specifically affected. General custom is however a part of international 
law which the Court is presumed to know and in respect of which no 
burden of evidence lies upon the party relying on that general custom. 
Evidence of the specific assent of the defendant is unnecessary: all that 
the Court must determine is, in the words of Article 38 of the Statute, 
whether a certain practice is "generally accepted as law". 

This does not mean, however, that the attitude which has been taken 
by the defendant State is in all cases completely irrelevant. The Court is 
not normally concerned to search for the specific consent from the 
defendant State but concentrates instead on the generality of a practice, 
on the general consensus of States: on the other hand, a totally dif­
ferent situation arises when a customary rule, despite its generality, has 
been unambiguously and persistently rejected by a certain State from 
the outset. The situation of the recalcitrant State arose in the Nuclear 
Tests cases where the Applicants contended that the prohibition of at­
mospheric tests had become a rule of customary law, invoking in sup­
port the Moscow Test Ban Treaty of 1963, towhich 106 States became 
parties, and various resolutions of the General Assembly. France, the 
respondent, had, like China, persistently opposed the alleged rule and 
had declined to become a party to the Moscow Treaty. The Court did 
not pronounce on this question, since it did not reach consideration of 

the merits of the case 51. 

Resolutions of the General Assembly and Customary Law 

Contemporary writers have asserted that resolutions of the General 
Assembly constitute a new and autonomous source of inter~ational law 
which should be taken into account as such by the InternatIOnal Court 

of Justice. 
Such a general proposition is not in harmony either with the C~arter 

of the United Nations or with the Statute of the Court. Accordmg to 
the Charter, resolutions of the General Assembly addressed to States 
are in the nature of recommendations. These resolutions are not among 
the sources of law indicated in Article _38 of the Statute. 

Yet the General Assembly is not only a principal organ of the United 
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Nations, but one comJosed of representatives of all States Members as 
Article 9 of the Charter provides. This means that the General As­
sembly is a forum where-with the increasing universality of the United 
Nations-almost all States meet and where these States may, after 
deliberation, express their views and their collective will with respect to 
principles and rules of law for the conduct of States. It has been said 
long ago that "whenever it appears that all nations constituting the inter­
national community are in agreement as regards the acceptance or the 
application in their mutual relations of a specific rule of conduct, this 
rule becomes part of international law 52". 

Resolutions of the General Assembly aimed at formulating principles 
and rules of law for the conduct of States normally appear under the 
title of Declarations. It has been stressed that "in United Nations 
practice, a declaration is a formal and solemn instrument, suitable for 
rare occasions when principles of general and lasting importance are 
being enumerated 53". These Declarations may constitute a source of 
rules of international law in a way similar to the formation of a con­
sensus in conferences for the codification and progressive development 
of international law. 

As with such conferences, it is possible to find also in respect of 
certain General Assembly Declarations the three effects in respect of 
customary law already described. 

Thus i~ a General Assembly declaration rules of customary law may 
be recogmzed as pre-existing norms and declared to be so ; an emerging 
rule of customary law in status nascendi may crystallize thanks to a 
unanimously adopted General Assembly declaration; a resolution by 
the General Assembly which is clearly de lege ferendae may however 
provide the basis for a subsequent and concordant practice of States 
which will transform the resolution into a rule of customary intern a­
tionallaw. 

Naturally, it is not pOSiiible to say that all Resolutions adopted under 
the title of Declarations have one of those effects. The determination of 
when this occurs is a matter requiring careful analysis in each case and 
~ith respect to each provision or paragraph of a given resolution, taking 
mto .account, inter alia, the drafting of the text; the voting strength it 
obtamed; the statements made by members during the process of 
deliberation and the subsequent conduct of States (and of the United 
Nations itself) in respect of each resolution. As has been pointed out 
"I - ' .t lese Assembly resolutions do not create law, but they may authorita-
tIvely prove its existence 54". 
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For instance, the Declaration on Principles of International Law 
concerning Friendly Relations and Co-operation among States in ac­
cordance with the Charter of the United Nations (Resolution 2625 
(XXV) of the General Assembly) may be considered as declaratory of 
existing rules of international law. 

This Resolution was elaborated over a period of seven years by a 
Special Committee representing all the groups and tendencies within the 
United Nations, working on the basis of consensus. The Declaration was 
adopted on 24 October 1970 by acclamation and without a dissenting 
vote. Its text declares "that the principles of the Charter which are 
embodied in this Declaration constitute basic principles of international 
law". 

This Resolution does not purport to amend the Charter, but to clarify 
the basic legal principles contained in Article 2. 

Adopted in these terms and without a dissenting vote, it constitutes 
an authoritative expression of the views held by the totality of the parties 
to the Charter as to these basic principles and certain corollaries re­
sulting from them. In the light of these circumstances it seems difficult 
to deny the legal weight and authority of the Declaration both as a 
resolution recognizing what the Members themselves believe constitute 
existing rules of customary law and as an interpretation of the Charter 
by the subsequent agreement and the subsequent practice of all its 
members 55. 

An example of a resolution of the General Assembly crystallizing 
emerging rules of international law is the Declaration of Legal Prin­
ciples Governing the Activities of States in the Exploration and Use of 
Outer Space, unanimously adopted by the General Assembly on 13 De­
cember 1963 56 • The object and purpose of this Resolution, as indicated 
in its title, was to constitute a declaration of legal principles which 
"reflected international law as accepted by Members of the United 
Nations 57" and thus crystallized the general consensus which had mani­
fested itself in the previous years in respect of the freedom of outer 
space activities. 

A similar effect may be attributed to the Declaration of the General 
Assembly on the Principles Governing the Sea-Bed (Resolution 2749 
(XXV) of 17 December 1970) which proclaims that the resources of the 
seabed are "the common heritage of mankind" and provides that; 

"No State or person, natural or juridical, shall claim, exercise or 
acquire rights with respect to the area or its resources incompatible 
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with the international regime to be established and the principles of 
this Declaration." 

The general consensus of the States voting for the Declaration and 
accepting the principle of "common heritage of mankind" is that all 
States are entitled to share in the resources of the area of the seabed 
beyond the limits of national jurisdiction. 

Consequently, a national claim for exclusive mining rights over 
seabed resources while the international regime is being negotiated 
would be contrary to the principles of the Declaration and not in ac­
cor~ance with the existing customary international law on the subject 58. 

Fmally, an example of a General Assembly resolution which has had 
a con.stitutive or generating effect is Resolution 1514 (XV), the De­
claratIOn on the Granting of Independence to Colonial Countries and 
Peoples. This resolution on the subject of decolonization was described 
in the Nan:ibia Advisory Opinion as an important part of customary 
law. Speakmg of the development of international law in regard to non­
;,elf-gover~ing territories t~e Court described Resolution 1514 (XV) as 
a further Important stage m this development" and went on to state; 

" ... the Court must take into consideration the changes which 
~ave occurred in .the supervening half-century, and its interpreta­
tIon cannot remam unaffected by the subsequent development of 
law through the Charter of the United Nations and by way of 
customary law 50". 

It is clear from the context of the Opinion that this reference to cus­
tomary law is meant to include Resolution 1514 (XV) of the General 
Assembly. 

Furthermore, in the Western Sahara Advisory Opinion the Court had 
occasion to express more detailed views as to the method through which 
Resolution 1514 (XV) had become part of general customary law. It 
results from the Court's pronouncement in this respect that the resolu­
tio~ became a rule of positive customary law through the subsequent 
actIOn of States, particularly within the United Nations. 
. The Court mentioned the fact that "General Assembly Resolu­

tIOn 1514 (XV) provided the basis for the process of development which 
has resulted since 1960 in the creation of many States which are today 
Members of the United Nations GO". 

The Court thus seems to have taken particularly into account the fact 
that since its adoption Resolution 1514 (XV) had been the basis for a 
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development which caused or assisted~particularly through the action 
of the Committee on Decolonization and the General Assembly itself­
the independence of many new States which, once they became in­
dependent, were accepted as Members of the Organization. Thus, 
around the nucleus of a General Assembly resolution, the practice of 
States and of the international organization itself had created a rule of 
customary international law. 

To conclude, in the exercise of its powers under the Charter the 
General Assembly may not legislate for the world, nor do its decisions 
constitute an independent source of law. But, as the "town meeting of 
the world" it is a centre where States may express their consensus on an 
existing or emerging rule of international law or provide the basis and 
the starting point for a progressive development of that law through the 
uniform conduct of States. 
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CHAPTER II 

THE LAW OF TREATIES 

The Definition of a Treaty 

Although the definition of an international treaty seems at first sight 
to be a purely academic question, judicial experience shows that the 
determination of whether a certain instrument constitutes a treaty has 
important practical consequences. 

For instance, in two cases before the International Court of Justice 
the question whether an instrument was a treaty had decisive signifi­
cance for the establishment of the Court's jurisdiction with respect to 
the dispute. 

In the Anglo-Iranian Oil Co. case the jurisdiction of the Court was 
invoked on the basis of Iran's acceptance of the optional clause, dating 
from 1932, which referred to disputes "relating to the application of 
treaties or conventions accepted by Persia and subsequent to the ratifica­
tion of this declaration". 

The United Kingdom invoked as a treaty subsequent to 1932 a con­
cession contract of 1933, signed between the Government of Iran and 
the Anglo-Persian Oil Company, contending that this agreement had: 

"a double character, the character of being at once a concessionary 
contract between the Iranian Government and the Company and a 
treaty between the two Governments 61." 

The Court could not, however, 

"accept the view that the contract signed between the Iranian 
Government ·and the Anglo-Persian Oil Company has a double 
character. It is nothing more than a concessionary contract between 
a government and a foreign corporation. The United Kingdom 
Government is not a party to the contract; there is no privity of 
contract between the Government of Iran and the Government of 
the United Kingdom 62." 

From this pronouncement of the Court it results that an agreement 
between a State and a private company, even a multinational one, even 




