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The General Structure of Investment Treaties 

5.1 A Structural Overview 

An investment treaty is an agreement embodied in one or more written 
documents by which two or more states agree to certain legal rules to govern 
investments undertaken by nationals of one treaty party in the territory of 
another treaty party.l A treaty is an instrument of international law that binds 
the contracting states. Although the specific provisions of individual investment 
treaties are not uniform and some investment treaties restrict host country 
governmental action more than others, virtually all investment treaties address 
the same issues and they generally follow a similar structure. Despite variations 
in language from treaty to treaty, the investment treaty movement discussed in 
Chapter 4 has resulted in a detailed definition of what an investment treaty 
should contain, the development of common legal concepts and rules, and the 
creation of an agreed-upon legal framework for the protection of foreign 
investment. If the approximately 3,000 individual investment treaties negotiated 
over the last six decades constitute a single, integrated global regime for invest­
ment, it is because of the strong commonality among them. 

To begin with, all investment treaties have a title and preamble. The title 
usually states the general aim of the treaty and, if it is a bilateral agreement, 
identifies the parties to it, for example 'Agreement between the Government of 
the United Kingdom of Great Britain and Northern Ireland and the Government 
of the Republic of Albania for the Promotion and Protection of Investments,.2 
The title of a multilateral investment treaty usually states its nature but not the 
names of the parties to it, for example, 'The Energy Charter T reaty'.3 As noted 

1 Article 1 (I)(a) of the Vienna Convention on the Law of Treaties states: '''[Tlreaty'' means an 
international agreement concluded between States in written form and governed by international 
law, whether embodied in a single instrument or in two or more related instruments and whatever 
its particular designation.' Vienna Convention on the Law of Treaties (adopted 22 May 1969, 
entered into force 27 January 1980); 1155 UNTS 331; 8 ILM 679; UN Doc A/Conf.39127 
(VCLT). 

2 Agreement between the Government of the United Kingdom of Great Britain and Northern 
Ireland and the Government of the Republic of Albania for the Promotion and Protection of 
Investments (30 March 1994), Treaty Series No 17 (1996). 

3 The Energy Charter Treaty (I7 December 1994), (I995) 34 ILM 360 (ECT). 
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. I the prec'lse des'lgnatl'on or t'ltle gl'ven to 3 treaty does not affect its prevIous y, 
status as a binding international agreement. . . 

Directly after the title, an investment treaty normally contalnS .3 pre~mble In 

which the parties state the aims and purposes of the treaty. WhIle neIther the 
tirle nor the preamble impose legal obligations, they may be rel~vant t? the 
interpretation of a treaty's substantive provisions. Article 31(1) of the VIenna 
Convention on the Law ofT reaties 4 provides that' [aJ treaty shall be interpreted 
in good faith in accordance with the ordinary meaning to be given to the terms 
of the treaty in their context and in light of its okject and purpose'(emphasis 
added). Accordingly, an important source for determining a treaty's objects and 

purposes is its title and preamble.
5 

An investment treaty usually consists of a single document. However, the 
parties may use an exchange of letters or separate protoc~ls to explain, modify, 
or elaborate on certain treaty provisions. For example, an Investment treaty may 
provide that it applies to 'companies controlled by nationals of the other state 
Party', and a subsequent exchange of letters between the countries' foreign 
ministers or ambassadors may define in detail the meaning of 'control,.6 Such 
documents are considered an integral part of the treaty and have the same 
binding effect as the treaty text. They are often published as an annex to the 
treaty in the contracting states' official publications. 

With regard to its substantive provisions, the basic structure of most modern 
investment treaties encompasses at least nine topics: 

1. Definitions and Scope of Application 

2. Conditions for the Entry of Foreign Investment and Investors 

3. General Standards of Treatment of Foreign Investments and Investors 

4. Monetary Transfers 

5. Expropriation and Dispossession 

4 VCLT (n 1 above). . . ., 
5 In the ICSID case of LG6£ Energy, for example, the tribunal In conSidering the context 

within which Argentina and the United States included the fair and eqllltable treatment standard. 
and its object and purpose, observed in , 124 that: 

in the Preamble of the Treaty ... the twO countries agreed that 'fair ~nd equitable treatm~nt of 
investment is desirable in order to maintain a stable framework for Investment and maxlml~m 
effective use of economic resources.' In entering the Bilateral Treaty as a whole,. the parties 
desired to 'promote greater economic coope;ation,' and 'stimulate the ~ow. of prl~ate ~apltal 
and the economic development of the parties. In ltght of these st~ted obJectl:,es, rim T rlbun~l 
must conclude tbat stability of the legal and business framework IS an essential element of fair 
and equitable treatment in this case, provided that they do not pose any danger for the 
existence of the host State itself. 

LG&E Energy Corp v Argentine Republic, ICSID Case No ARB/021 1 (Decision on Liability) (3 

October 2006). b' 
(, See eg the letters annexed to the Agreement between the Govern:nent of the French Repu lIc 

and the Government of the Republic of Argentina on the ReCiprocal Encouragement and 
Protection ofInvestment (3 July 1991; Journal Officiel du 5 juin 1993,8164). 
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6. Operational and Other Conditions 

7. Losses from Armed Conflict or Internal Disorder 

8. Treaty Exceptions, Modifications, and Terminations 

9. Dispute Settlement. 

This chapter briefly examines the content of these topics in order to provide a 
general understanding of investment treaty structure. Subsequent chapters will 
discuss treaty provisions on each topic in depth and, to the extent possible, 
consider how courts, arbitration tribunals, and governments have interpreted 
and applied them. 

5.2 Scope of Application ofInvestment Treaties 

The key elements in any investment treaty are its provisions defining the treaty's 
terms and its scope of application, that is, the persons, organizations, and 
investments that may benefit from the treaty. Persons, organizations, or invest­
ments that falls outside a treaty's terms or scope of application are not entitled to 
the benefit of its provisions. Thus, if a particular enterprise in a host countty lies 
within the definition of 'investment' in an investment treaty, that enterprise may 
take advantage of the treaty's privileges and benefits, as well as its enforcement 
mechanism. If not, then it may not take advantage of the treaty. 

Definitions of treaty terms and rules on scope of application are generally 
found at the beginning of the treaty in sections defining 'investors', 
'companies', 'nationals', 'investments', and .'territory'? As a result of entering 
into an investment treaty, a contracting state owes obligations only to the 
investors of contracting states who make investments in its territory. Con­
versely, a contracting state has no obligation to persons or investments that do 
not come within the definitions of these terms as defined in the treaty 
document. 

I n defining the nature of covered investments, most investment treaties take 
four basic considerations into account: (1) the form of the investment; (2) the 
area of the investment's economic activity; (3) the time when the investment is 
made; and (4) the investor's connection with the other contracting state. 
Chapter 7 will explore these terms in considerable detail. Most investment 
treaties define the concept of investment broadly so as to include various 
investment forms: tangible and intangible assets, property, and rights. This 

7 See eg Agreement for the Liberalization. Promotion and Protection of Investment. Japan-­
Vietnam (14 November 2003), Art 1 (defining 'investor'. 'investments'. and 'Area'); Treaty Con­
cerning the Reciprocal Encouragement and Protection of Investment (US-Czech Republic) (22 
October 199 I), Art 1 (a)-(b) (defining 'investment' and 'company of a Party'); Treaty concerning 
the Reciprocal Encouragement and Protection of Investments (US-Turkey) (3 December 1985), 
Art I(a), (c), (e) (defining 'company', 'Investment', and 'national'). 
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approach gives the term 'investment' a broad, non-exclusive definition and 

recognizes that investment forms are constantly evolving in response to the 
creativity of investors and the rapidly changing world of international finance. 
The effect is to provide a potentially expanding umbrella of protection to 
investors and investments. 

Another issue faced in investment treaty negotiation is whether investments 
made prior to the treaty will benefit from its provisions. Developing countries 
have sometimes sought to limit a treaty's application to future investment 
only or at least to those investments made in the relatively recent past. 8 

Viewing the treaty primarily as an invest'ment promotion mechanism, they 
claim to see little purpose in granting additional protections to investments 
already made in the host country. Moreover, they argue that their govern­
ments might not have approved such investments if they had realized an 
investment treaty would later expand the investor's rights and privileges.9 

Capital-exporting states, on the other hand, have generally sought to protect 
all investments made by their nationals and companies, regardless of when 
they were made. 

Most investment treaties also seek to provide continued protection to 
investors even after a host country has terminated or withdrawn from the treaty. 
These continuing effects provisions protect investors who have made invest­
ments based on the expectation of treaty protection. The usual period of 
continued protection is between fifteen and twenty years. 

Defining which investors can benefit from the treaty is an important issue, 
since the goal of the contracting state is to secure benefits for its own nationals, 
companies, and investors, rather than those of other countries. The problem is 
essentially one of determining what links need to exist between an investor and a 
party to a treaty for the investor to benefit from the treaty's provisions. In the 
case of physical persons, the task is not difficult, since virtually all investment 
treaties rely on a status that generally is easily determined, such as nationality or 
citizenship. For investors that are companies or other legal entities, the problem 
of determining an appropriate link with a contracting state becomes more 
complex. Such legal forms may be created and owned by persons who have no 
real connection with the cOllntries that are parties to the treaty. In particular, 
three types of cases raise problems in this respect: (1) companies organized in a 
treaty COllntry by nationals of a non-treaty country; (2) companies organized in a 
non-treaty country by nationals of a treaty country; and (3) companies in which 
nationals of a non-treaty country hold a substantial interest. For a company to 
be covered by the treaty, most BITs require that a treaty partner at least be one 

8 See eg Agreement for the Promotion and Protection ofInvestments (UK-Indonesia) (27 April 
: 976), Art 2(3) ('The rights and obligations of both Contracting Parties with respect to 
Illvestments made before ,10 Januaty 1967 shall be in no way affected by the provisions of this 
Agreement'). ~ UNCTAD, Bilateral Investment Treaties in the Mid-1990s (1998) 42. 
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of the following: (1) the country of the company's incorporation; 10 (2) the 
country of the company's seat, registered office, or principal place of business; II 
or (3) the country whose nationals have control over, or a substantial interest in, 
the company making the investment. 12 Sometimes these requirements are 
combined so that an investing company must satisfy two or more to qualify for 
coverage under a particular investment treaty. 

5.3 Conditions for the Entry of Foreign Investment and Investors 

Virtually all investment treaties deal with the entry or establishment of invest­
ments emanating from treaty partners. A few treaties, like the European Union 
Treaty, grant investors from EU states the right of establishment in all other EU 
states. Most investment treaties, however, allow each member state some control 
over the extent of investments in their territories by investors from treaty part­
ners. Related to the issue of the entry or establishment of investment is the 
ability of the host country to impose conditions on that entry. One type of 
condition that host countries often impose on the making and operation of. 
foreign investments is a 'performance requirement' or 'trade-related investment 
measure' (TRIM). Such conditions may require an investment project, as a 
condition of entry, to export a certain proportion of its production, restrict its 
imports to a certain level, or purchase a minimum quantity of local goods and 
services. Although most investment treaties have not dealt with the question of 
performance requirements,13 the United States, with some success, has sought to 

In See eg Treaty Concerning the Encouragement and Reciprocal Protection of Investment 
(US-Sri Lanka) (20 September 1991), Art 1(1-» ('''[C]ompany'' of a Party means any kInd of 
corporation, company, association, partnership or other organization, legally constituted under the 
laws and regulations of a Parry or a political subdivision thereof'). BITs concluded by Denmark, 
the Netherlands, the United Kingdom, and the United States are frequently of this type. 
See UNCTAD (n 9 above) 39. 

II See eg Treaty between the Federal Republic of Germany and the Kingdom of Swaziland 
Concerning the Encouragement and Reciprocal Protection of]nvestm~nts (5 April 1990), Art. 1.(4) 
(a) (,The term "companies" means ... in respect of the Federal Republic of Germany: any JUfldl~al 
person as well as any commercial or other company or association with or without legal personality 
having its seat in the German area of application of this Treaty, irrespective of whether or not Its 
activities are directed at profit'). BITs concluded by Belgium, Germany, and Sweden are frequently 
of this type. UNCTAD (n 9 above) 40. 

12 See eg Agreement on Encouragement and Reciprocal Protection of Investments (Lithuania-
Netherlands) (26 January 1994), Art 1 (b)(iii): 

The term 'investor' shall comprise with regard to either contracting party: ... (iii). legal 
persons not constituted under the law of that Contracting Party but controlled, directly or 
indirectly, by natural persons as defined in (i) [of the Contracting Parry's nationality] or. by 
legal persons as defined in (ii) [legal persons constituted under the law of the Contracting 
Party] above, who invest in the territory of either Contracting Party. 

'Ownership or control', as these provisions are called, is used in BITs concluded by the Nether­
lands, Sweden, and Switzerland. UNCTAD (n 9 above) 39. 

13 UNCTC, Bilateral Investment Treaties (1988) 69. 
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protect its investors from them through its BIT negotiations,14 as well as 
through the North American Free Trade Agreement. 

5.4 General Standards of Treatment of Foreign Investments 
and Investors 

The totality of obligations that a host country owes a foreign investor or 
investment is gener'llly referred to as the treatment owed to the investor or the 
investment. The word 'treatment' has thus become a term of art in investment 
treaties and investor-s'tate arbitration. Investment treaties stipulate the standard 
of treatment a host country must accord to a foreign investment in two respects. 
They define certain general standards of treatment and also state specific stan­
dards for particular matters such as monetary transfers, the seizure of investment 
property, the employment of foreign personnel, and the resolution of disputes 
with the host government. In addition, some general standards, such as 
guarantees of full protection and security or fair and equitable treatment, are 
absolute in nature. Others, such as national treatment and most-favoured-nation 
treatment, are considered contingent or relative because their application 
depends on the treatment accorded by the state to other investors. 

One'may identify six general standards of treatment: (a) fair and equitable 
treatment; (b) full protection and security; (c) protection from unreasonable or 
discriminatory measures; (d) treatment no less than that accorded by interna­
tional law; (e) the requirement to respect obligations made to investors and 
investments; and (f) national and/or most-favoured-nation treatment. An 
individual investment treaty may provide for some or all of these treatment 
standards. Each treatment standard is considered briefly below but will be 
explored in greater depth in subsequent chapters. 

(a) Fair and equitable treatment 

One of the most common standards of treatment found in investment treaties 
is an obligation that the host country accord foreign investment 'fair and 
equitable treatment' .15 A common statement in international law, the phrase 
has been the subject of much commentary and state practice. 16 Nonetheless, its 
precise meaning in specific situations has been open to varying interpretations. 
A vague and ambiguous expression on its face, the term 'fair and equitable' is not 

14 See eg Treaty Concerning the Encouragement and Reciprocal Protection of Investment, 
(US-Albania) (II Januaty 1995), Art VI (prohibiting four specified types of performance 
requirements). 

15 MI Khalil, 'Treatment of Foreign Investment in Bilateral Investment Treaties' (1992) 7 
ICSID Rev-FILJ 339, 351. 

1(, UNCTC, Bilateral Investment Treaties, UN Doc STICTC/65 (1988) 41-5. 
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defined in investment treaties even though virtually all such treaties include it ~ a 
mandatory standard of treatment. It has been interpreted in a large number of
arbitral awards and has been extensively analysed by scholars. Indeed, it is 
invoked so often in contemporary investor-state arbitration that one observer has 
labelled it 'an almost ubiquitous presence' in investment litigation. l7 

(b) Full protection and security 

Another general standard of treatment found in most investment treaties is the 
obligation of the host country to accord 'full protection and security' or 
'constant protection and security' to investments made by nationals and com­
panies of its treaty partners. Here too, the precise meaning of the term may be 
open to widely varying interpretations in different situations. Consequently, 
courts, including the International Court of Justice, and arbitration tribunals 
have struggled to determine the proper scope of its protection. Cases interpret­
ing this treaty standard have held that it does not make the host country 
responsible for all injuries that befall the investment. 18 Thus, although the host 
country is not a guarantor, it is liable when it fails to show due diligence in 
protecting the investor from harm. One definition of due diligence that was 
cited favourably by an ICSID arbitral tribunal is 'reasonable measures of pre­
vention which a well-administered government could be expected to exercise 
under similar circumstances'. 19 Consequently, the failure by a host government 
to take reasonable measures to protect the investment against threats, such as 
attacks by brigands or violence by police and security officers, renders that 
government liable to compensate an investor for resulting injuries. 

(c) Unreasonable or discriminatory measures 

Many investment treaties provide protection promising that 'no Contracting 
Party shall in any way impair by unreasonable or discriminatory measures the 

. . d' l' f' 20 Th management, mamtenance, use, enjoyment or Isposa 0 an Investment. e 

17 R Dolzer, 'Fair and Equitable Treatment: A Key Standard in Investment Treaties' (2005) 39 
Int'l Lawyer 87. 

IH cf Asian Agricultural Products Ltd v Sri Lanka, ICSID Case No ARB/87/3 (Final Award) 
(27 June 1990) (J 991): 6 ICSID Rev-FIL] 526 (interpreting the words 'full protection and 
security' in the UK-Sri Lanka BIT), and Elettronica Sicula SPA (US 1) Italy) 1989 IC] 15 (20 July) 
(interpreting the words 'constant protection and security' in the US-Italy Treaty of Friendship, 
Commerce and Navigation). 

19 Asian Agricultural Products Ltd v Sri Lanka, ICSID Case No ARB/87/3 (Final Award) 
(27 June 1990) (1991): 6 ICSID Rev-FIL] 558, citing AV Freeman, Respomibility of States for 
Unlawful Acts of Their Armed Forces (J 957) 15-16. 

20 See eg Treaty concerning the Reciprocal Encouragement and Protection of Investment, 
(US-Turkey) (3 December 1985), Art 2(3) ('Neither Party shall in any way impair by arbitraty or 
discriminaroty measures the management, operation, maintenance, lise, enjoyment, acquisition, 
expansion, or disposal of investments'). 
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specific application of this provision to the individual case depends on the facts 
involved; however, it is worth noting that the term 'unreasonable' may give host 
countries significant grounds to defend actions taken against foreign investors, 

(d) International law 

Many investment treaties provide that in no case should foreign investments be 
given less favourable treatment than that required by international law. Thus, 
this provision constitutes the minimum international standard of treatment 
discussed in Chapter 3. The application of this principle in individual cases is 
subject to a variety of interpretations, particularly on issues where there is 
significant dispute among developing countries. One example is the efforts made 
by developing countries to secure a New International Economic Order, dis­
cussed in Chapter 4. A further question is whether the reference to 'international 
law' is limited only to customary international law or if it includes treaty 
provisions and general principles on investments. 

(e) State obligations 

To the extent that a contracting party has entered into obligations with an 
investor or investment, many investment treaties require a signatory state to 
respect those obligations. These provisions, then, act as counter to the claim, 
advanced during the era of the New International Economic Order, that host 
countries should be able to unilaterally revise contracts that they have made with 
foreign investors. It may also mean that, as a result of such a provision in an 
investment treaty, the state has an obligation under international law to respect 
contracts between foreign investors and host governments that are othetwise 
normally subject to only host country law?1 

(f) National and/or most-Favoured-nation treatment 

In addition to these general standards, many investment treaties contain rela­
tive standards, particularly with respect to non-discrimination in relation to 
both foreign and national investors. They thus provide for national treatment, 
which requires that a host country treat an investor, or an investment, no 
less favourably than they treat their own national investors or investments made 
by their own nationals. They may also provide for most-favoured-nation treat­
ment, which means that a host country may not treat an investor or investment 
from an investment treaty party less favourably than its own investors or 
investments from any other country. National treatment allows protected 
foreign investors to take advantage of any benefits that a host country grants to 

21 UNCTAD '(n 9 above) 56-7. 
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its own nationals. Some developing countries, recognizing the disparity in 
financial and technological resources between their national enterprises and 
those of foreign companies, have resisted or sought to limit the scope of the 
national treatment guarantee in investment treaties. In particular, they have 
tried to avoid giving foreign investors benefits and subsidies designed to 

h . I' d . 22 strengt en nat/ona In ustrtes. 
Most-favoured-nation treatment, on the other hand, has the effect of granting 

to protected foreign investors any benefit or advantage granted by the host 
country to investors from any third country. They thus enable such investors to 
take advantage of the higher standards of investor protection that may be 
contained in investment treaties to which the host country is a parry. 

Certain investment treaties, like those negotiated by the United States, 
combine both of these standards and require host countries to grant investors 
national treatment or most-favoured-nation treatment, whichever is the more 
favourable. 

5.5 Monetary Transfers 

For any foreign investment project, the ability to repatriate income and capital, 
to pay foreign obligations in another currency, and to purchase raw materials 
and spare parts from abroad are crucial to a project's success. For this reason, in 
investment treaty negotiations capital-exporting states have pressed for unrest­
ricted freedom for their investors to undertake these monetary operations. Such 
operations are collectively referred to as 'transfers,.23 Like the word 'treatment', 
'transfer' also has become a term of art in investment treaties and basically means 
'monetary transfers'. The monetary transfer provisions of most investment 
treaties deal with five basic issues: (1) the general nature of the investor's rights 
to make monetary transfers; (2) the types of payments that are covered by the 
right to make transfers; (3) the currency with which the payment may be made; 
(4) the applicable exchange rate; and (5) the time within which the host country 
must allow the investor to make transfers. 

Developing countries facing chronic balance-of-payments difficulties and 
needing to conserve foreign exchange to pay for essential goods and services are 
often unable or unwilling to grant foreign investors an unrestricted right to 
make such monetary transfers. Moreover, many developing countries have 
exchange-control laws to regulate the conversion and transfer of currency 
abroad. 24 As a result of this fundamental conflict in goals, the negotiation of 

22 ibid 64-5. 23 Khalil (n 15 above) 360. 
24 JW Salacuse, 'Host Country Regulation and Promotion of Joint Ventures and Foreign 

Investment' in ON Goldsweig and RH Cummings, International Joint Ventures: A Practical 
Approach to Working with Foreign Investors in the US and Abroad (1990) 107, 122-3. 
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treaty provisions on monetary transfers are sometimes difficult to conclude. 
Capital-exporting countries seek broad, unrestricted guarantees on monetary 
transfers while developing countries press for limited guarantees subject to a 
variety of exceptions. 

5.6 Expropriation and Dispossession 

One of the primary functions of any investment treaty is to protect foreign 
investments against nationalization, expropriation, and other forms of inter­
ferenc~ .with property rights by host country governmental authorities. Despite 
OppOSItIOn by some developing nations in multilateral forums, virtually all 
investment treaties adopt some variation of the traditional western view of 
international law that a state may not expropriate an alien's property except: (1) 
for a public purpose; (2) in a non-discriminatory manner; (3) upon payment of 
Lust compensation; and, in most instances, (4) with provision for some form of 
judicial review. The various elements of the traditional rule have taken different 
formulations in different treaties, some more and some less protective of investor 
interests. Perhaps the greatest variations in treaty provisions and the most dif­
ficult negotiations arise with respect to standards of compensation. Nonetheless 
many, ifnot most, investment treaties have adopted the traditional rule or its 
equivalent, often expressed in the so-called 'Hull Formula'25 that compensation 
must be 'prompt, adequate, and effective'.26 They then proceed to define the 
meaning of each of these words in the particular circumstances.27 

5.7 Operational and Other Conditions 

Investment treaties sometimes provide treatment standards with respect to cer­
tain operational conditions, such as the investor's right to enter the country, 
employ foreign nationals, and be free of performance requirements. One of the 
most important conditions, of course, is the ability of the investor's employees to' 
freely enter the host country and manage and operate the investment. Most 
!nvestment treaties do not grant the investor an automatic right to enter and stay 
In a host country. German BITs, for example, provide that each contracting 
party will give 'sympathetic consideration' to applications for entry.28 Similarly, 

25 GH Hackworth, Digest of International Law (1942) 655-64. 
26 See eg UNCT AD (n 9 above) 69. 
27 See eg Agreement for the Promotion and Reciprocal Protection of Investments (UK-Costa 

Rica) (7 September 1982), Art 5. 
2R Treaty Concerning the Encouragement and Reciprocal Protection of Investments (Federal 

Republic of Germany-Swaziland) (5 April 1990), Art (3) (c). 
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US BITs give 'nationals' of contracting parties the right to enter for purposes of 
establishing or operating investments subject to the laws of the host state.

29 

5.8 Losses from Armed Conflict or Internal Disorder 

Many investment treaties also deal with investment losses due to armed conflict 
or internal disorder within the host country. They do not, however, normally 
establish an absolute right to compensation in such cases. Instead, many treaties 
promise that foreign investors will be treated in the same manner as nationals of 
the host country with respect to compensation. 3D Some also provide for most­
favoured-nation treatment on this question. The ICSID case of Asian Agri­
cultural Products Ltd v Sri Lank~l is one of the few cases that has considered this 
provision in detail with regard to a dispute between an injured investor and a 
host country government. The tribunal concluded that in addition to any spe­
cific compensatory actions taken for the benefit of other investors the treaty 
provision in question would make any promised higher standard available to an 
injured investor. Such a different standard could come, for example, from 
another BIT granted to investors from other countries. 

5.9 Treaty Exceptions, Modifications, and Terminations 

Becaus~ of the great diversity of national policies and situations, it is natural that 
in negotiating investment treaties individual states seek to introduce exceptions to 
their investment treaties' obligations in order to take a into account national 
policies and situations. Thus, most investment treaties have provisions that carve 
out exceptions to the general standards of treatment that they seek to apply 
to investments between the two countries. Investors considering a particular 
investment should understand the scope and force of such treaty exceptions. 

No treaty is ever permanent and never changing. Thus, most international 
agreements, including investment treaties, contain provisions describing the 
process for terminating a treaty and in a few instances for modifYing treaty 

provisions. 

29 See eg Treaty Concerning the Encouragement and Reciprocal Protection of Investment 
(US-Sri Lanka) (20 September 1991), Art 2(3). . 

30 See eg Agreement for the Promotion and Reciprocal Protection of Investments (UK-Ukraine) 
(! 0 February 1993), Art 5. 

31 Asian Agricultural Products Ltd v Sri Lanka, ICSID Case No ARB/87/3 (Final Award) 
(27 June 1990) (1991); 6 ICSID Rev-FILJ 526. 
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5.10 Dispute Settlement 

The issues discussed above form the basic architecture of most investment 
treaties. In theory at least, the scope of protection seems broad in that these 
issues govern most, if not all, of the foreign investor's principal areas of concern 
regarding the political risks associated with a foreign investment. A fundamental, 
practical question, of course, is whether countries actually respect their treaty 
commitments and, if not, whether an injured investor has effective legal redress 
against a host country's treaty violations. For foreign investors and their gov­
ernments, one of the great deficiencies of customary international law has been 
its lack of effective and binding mechanisms to resolve investment dispures. One 
aim of the investment treaty movement has been to remedy this situation. 

Most investment treaties provide for two distinct dispute settlement 
mechanisms: one for disputes between the two contracting states and another for 
disputes between a host country and an aggrieved foreign investor. With respect 
to the former, contemporary investment treaties usually stipulate that in the 
event of a dispute over the interpretation or application of the treaty, the states 
concerned will first seek to resolve their differences through negotiation and 
then, if that fails, through ad hoc arbitration. 

With respect to the latter, the trend among more recent investment treaties is 
to provide a separate international arbitration procedure, often under the 
auspices of ICSID, for disputes between aggrieved foreign investors and host 
country governments. By agreeing to an investment treaty, a state often simul­
taneously gives the consent needed to establish the jurisdiction of ICSID or 
another arbitral forum for any future dispute between one contracti ng state and 
a national of another contracting state. Although the investor must first try to 
resolve the conflict through negotiation and may also have to exhaust remedies 
available locally, the investor ultimately has the power to invoke compulsory 
arbitration in order to secure a binding award. 32 

Granting a private party the right to bring an action against a sovereign state 
in an international tribunal regarding an investment dispute is a revolutionary 
innovation that now seems to be largely taken for granted. Yet its uniqueness 
and power should not be overlooked. The field of international trade law, for 
example, contains no similar procedure. Violations of trade law, even though 
they strike at the economic interests of private parties, are resolved directly and 
solely by states. The World Trade Organization (WTO) does not give a remedy 
to private persons injured by trade law violations:33 It should also be noted that 
modern investment treaties grant aggrieved investors the right to prosecute their 

32 See eg Agreement for the Liberalization, Promotion and Protection of Investment 
(Jaran-Vietnam) (14 November 2003), Art 13. 

3 See eg GT Schleyer, 'Power to the People: Allowing Private Parties to Raise Claims before the 
WTO Dispute Resolution System' (! 997) 65 Fordham lnt'l L R 2275, 2277. 



138 General Structure of Treaties 

claims independently, without regard to the concerns and interests of their home 
country governments. It is this mechanism that gives important, practical sig­
nificance to an investment treaty, and which truly enables investment treaties to 
~fford protection to foreign investment. As a result of this mechanism, foreign 
ll1vestors are bringing increasing numbers of arbitration claims when they 
believe h?st co~ntries have denied them protection under a treary. In many 
cases, arbitral tribunals have rendered substantial awards against host countries, 
and it appears that host countries have generally paid them. One effect of such 
awards, along with other judgments rendered against sovereign states in favour 
of indi~i~~~ priva~e investors, is to cause host countries to take their treary 
responsibilities seriously. Investment treaty provisions, their enforcement 
mechanisms, and the fact that arbitral tribunals hold host countries accountable, 
each exert an external discipline upon governments' behaviour in their relations 
with foreign investors. Together, this results in a relatively effective system of 
foreign investment protection. It is also to be noted that decisions of arbitral 
tribunals, although unfortunately not always made public, tend to be lengthy, 
reasoned, and scholarly decisions that form part of the jurisprudence of this 
emerging international investment law and also solidify and give force to 
investment treaty provisions. 

5.11 Conclusion 

Although the nearly 3,000 investment treaties concluded since the mid­
twenti~th century tend to cover the same issues, they differ in how they treat 
those Issues. Some are more protective than others. For example, the BITs 
negotiated by the United States generally exhibit higher standards of protection 
than the BITs of many other countries.34 Nonetheless, despite divergence 
among individual treaties, as a group investment treaties demonstrate many 
commonalities, including their coverage of similar issues and their use of 
equivalent or comparable legal concepts and vocabulary. It is these commonal­
ities, despite individual differences, that are contributing to the creation of an 
international framework for investment and ultimately a global regime for 
international investment. 

34 P Juillard, L'Evolution des sources du droit deJ investissements (J 994): 250 Recueil des Cours de 
L'Academie de. Droit International 74. 211 (asserting that the level of protection achieved by US 
BITs IS supenor to the level of protection achieved by European BITs). 
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The Interpretation of Investment Treaties 

6.1 The Task of Interpretation 

Investment treaties take a written form and usually, though not always, consist 
of a single instrument. 1 For investment treaties to become a reality, however, 
and actually influence the behaviour of governments and investors, they must 
be interpreted and applied by goverQ,ment officials, lawyers, corporate execu­
tives, and arbitrators. Government officials interpret them in order to decide 
whether actions and policies affecting investors meet treaty commitments. 
Corporate executives and their counsel interpret them in planning investment 
projects and in negotiating with host governments about past and future 
treatment. And arbitrators interpret them to settle disputes between investors 
and states. 

Treaty interpretation is never easy, but the task of interpreting investment 
treaties is rendered particularly difficult by two factors: first, the generality and 
vagueness of many of the terms used in their texts, such as 'fair and equitable 
treatment', 'full protection and security', and 'expropriation and measures tan­
tamount to expropriation', which are rarely defined in the treaty text itself and 
which reasonable persons may interpret differently. The second difficulty is the 
factual and legal complexity of the investment transactions and relationships to 
which investment treaties are applied. As a result of these complexities, arbitral 
tribunals and lawyers must devote significant effort and time to give meaning to 
words that at first glance appear simple but usually are not. Further, these 
definitions must be painstakingly applied to determine whether actions taken by 
governments in their complex dealings with investors over lengthy periods of 
time comply or violate treaty standards. 

The purpose of this chapter is to examine some of the issues that arise in 
the interpretation of investment treaties and to provide guidance on treaty 
interpretation. 

1 The Vienna Convention on the Law of Treaties, Art 1 (a) defines a 'treaty' as 'an international 
agreement concluded between States in written form and governed by international law, whether 
embodied in a single instrument or in two or more related instruments and whatever its particular 
designation'. Vienna Convention on the Law of Treaties (22 May 1969); UN Doc NConf.39/27; 
1155 UNTS 331; (1969) 8 ILM 679; (1969) 63 AJIL 875 (VCLT). 



140 Interpretation o/Treaties 

6.2 Rules of Interpretation 

The basic rules of investment treaty interpretation are found in Articles 31, 32, 
and 33 of the Vienna Convention on the Law of Treaties.z Article 31 sets down 
the general rules of interpretation, Article 32 guides the use of supplementary 
means of interpretation when a treaty text is ambiguous or obscure, and Article 
33 applies to the interpretation of treaties that are authenticated in two or more 
languages, a situation which affects most investment treaties. 

Arbitral tribunals faced with the task of interpreting investment treaty pro­
visions invariably begin by invoking, Article 31 (1) of the Vienna Convention. 
Article 31(1), which sets out the basic rule of treaty interpretation, provides that 
'[a]treaty shall be interpreted in good faith in accordance with the ordinary 
meaning to be given to the terms of the treaty in their context and in light of 
its object and purpose'. This provision points to four essential elements in the 
interpretation of a treaty: (1) the treaty text; (2) the ordinary meaning of the 
terms; (3) the context of the treaty terms; and (4) the treaty's object and pur­
pose. The following sections of this chapter examine each of these elements. 

6.3 The Treaty Text 

(a) Sources of investment treaty texts 

Essential to the process of treaty interpretation is the existence of an authentic 
treaty text to interpret. The texts of investment treaties are found in three types 
of sources: (i) government sources; (ii) international organization sources; and 
(iii) unofficial and non-governmental sources. Each is examined in turn below. 

(i) Government sources 

Governments of states nearly always publish the authoritative texts of treaties to 
which they have agreed in an official publication. Depending upon the laws of 
the particular country concerned, the publication will usually be the official and 
definitive source of laws, legal instruments, and treaties. Normally, such pub­
lications appear regularly in the country concerned, although the frequency of 
publication may vary depending on the amount of legislation and treaties 
needing to be published. The publications have differing names, including 
'official gazette', 'official journal', or 'official bulletin'. Thus, in Austria the 
publication is known as Bundesgesetzblatt, in Bahrain and many Arabic-speaking 
countries as AI-Jaridah al-Rasmiyah, in Chile and many Spanish-speaking 
countries as Diario Ojicial, in France and in many French-speaking countries as 

2 ibid. 
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Journal Officiel de la Republique, in Korea as Kwanbo, and in Japan as Kampo.3 
Despite the variation in title, these governmental publications all serve the same 
function: they are official sources of treaty texts. 

Certain countries adopt a different approach to treaty publication. They pub­
lish the agreements they conclude with other countries in treaty series. For 
example, the United States publishes United States Treaties and Other Interna­
tionalAgreements (cited as UST) (Washington, DC: USGPO, 1950-), which is 
the cumulative collection of Treaties and Other International Acts Series (cited as 
TIAS) (Washington, DC: USGPO, 1946) and is the current official collection of 
US treaties and agreements. TIAS is the first US official publication of new treaties 
and agreements-slip treaties-and is later bound in UST. It combines and 
continues the numbering of the Treaty Series and Executive Agreement Series. 
The United Kingdom publishes Treaty Series (cited as TS) (London: HMSO, 
1892) and also used to publish treaties ina series called British and Foreign State 
Papers (London: HMSO, 1812). Among other countries that publish a treaty 
series are Australia (Australian Treaty Series (ATS)), Canada (Canada Treaty Series 
(CTS)), and the Netherlands (Tractatenblad (Trb 'year', 'nr', eg Trb 1994, 12)). 
This list is not exhaustive. When conducting research, one must inquire into the 
existence and availability of a treaty series in the country in question. 

Many states also maintain government websites that publish either the full 
text of treaties, indexes to treaties, or both. For example, Australia maintains the 
Australian Treaties Library,4 a website that contains the full text of Australia's 
multilateral and bilateral treaties and their current status. The website is updated 
by the Department of Foreign Affairs and Trade. The Verdragenbank, published 
by the Netherlands Ministry of Foreign Mfairs, contains information on treaties 
published in the official treaty series Tractatenblad as well as on treaties for 
which the Netherlands is the depositary.5 The UK's Foreign and Common­
wealth Office maintains an official website with links to the full texts of treaties 
involving the United Kingdom listed by subject grouping (eg Investment Pro­
motion and Protection Agreements (IPPAs)), and within each group alphabe­
tically by country, and by signature date.6 The database of Switzerland's Federal 
Department of Foreign Mfairs contains information on all the international 
treaties that are either in force or signed by Switzerland, together with infor­
mation on other important treaties and non-binding instruments? In the Uni­
ted States, a useful website for treaty texts includes one maintained by the US 
Department of State Office of the Assistant Legal Adviser for Treaty Mfairs. 

3 JE Roberts (ed), A Guide to Official Gazettes and their Contents (1985). 
4 <http://www.austlii.edu.au/au/otherldfat/> accessed 15 May 2009. 
5 <http://www.minbuza.nIlverdragen/> accessed 15 May 2009. 
6 <http://www.fco.gov.uk!en/about-the-fco/ publications! treaties! treaty-texts! i ppas-investment­

promotion!> accessed 23 August 2009. 
7 <http://www.eda.admin.ch/eda/ en!homeltopics!intlalintreal dbintr.htmb accessed 15 May 

2009. 
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This website serves as the princifal US government repository for US treaties and 
other international agreements. The text of treaties,9 published as Senate Treaty 
Documents, may be accessed through the Library of Congress' THOMAS 
website. 10 

Some other governmental websites sites include: Belgium's Federal Public 
S . "'r • 11 Cd' "'r I ,.{; . 12 F 'B P 13 ervtce 1. reattes, ana a s 1. reaty nJormatzon, rance sase acte, 
and India's Ministry of External Affairs Bilateral Documents.14 

As with the official print treaty series, the availability of official websites 
containing investment treaty texts and their legal status should be researched in 
each case: ministries of foreign affairs or trade and commerce may be good a 
starting point of the search. 

. (ii) International organization sources 

Certain international organizations also are depositories of investment treaty 
texts. These include the United Nations, the United Nations Conference on 
Trade and Development (UNCTAD), the International Centre for Settlement 
of Investment Disputes (ICSID), and the Organization of American States 
(OAS), among others. Each is examined in turn below. 

The United Nations The United Nations Treaty Collection (UNTS) is a col­
lection of treaties and international agreements concluded since 1946. They 
are registered or filed with the Secretariat and then recorded and published 
pursuant to Article 102 of the Charter. The UNTS includes the texts of treaties 
in their authentic language(s), along with translations into English and French, 
as appropriate. The collection currently contains over 50,000 treaties and a 
similar number of related subsequent actions. The United Nations Treaty 
Collection, which has been published in hard copy in over 2,100 volumes, also 
continues to be the largest single collection of treaties on the internet.15 

8 <http://www.state.gov/sllftreaty/> accessed 15 May 2009. 
9 The US legal system distinguishes between international treaties and agreements. The former 

are concluded in accordance with Article II section 2 of the US Constitution, which gives the 
President the power 'by and with the advice and consent of the Senate to make treaties, provided two­
thirds of the Senators present concur'. Article VI states that the Constitution and 'the laws of the 
United States which shall be made in pursuance thereof; and all treaties made, or which shall be 
made, under the authority of the United States, shall be the supreme law of the land'. The latter 
type consists of two kinds of agreements: executive-congressional agreements, entered by the President 
in accordance with legislation enacted by Congress, and presidential agreements, entered by the 
President in reliance on his constitutional powers. 

10 <http://thomas.loc.gov/homeltreaties/trhelp.htm> accessed 15 May 2009. 
II <http://www.diplomatie.be/enltreaties/default.asp> accessed 15 May 2009. 
12 <http://www.treaty-accord.gc.calSection.asp?Page=TS> accessed 15 May 2009. 
13 <http://www.doc.diplomatie.gouv.frlpactelindex.htmb accessed 15 May 2009. 
14 <http://meaindia.nic.in/> accessed 15 May 2009. 
15 <http://untreaty.un.org> accessed 15 May 2009. 
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United Nations Conference on Trade and Development (UNCTAD) 
UNCTAD's Compendium of International Investment Instruments (fourteen 
volumes as of2009) is a compilation of the legal texts of all the existing bilateral, 
regional, interregional, and multilateral instruments on international invest­
ment, as well as prototype instruments. It is available both in print and in online 
version. 16 In particular, UNCTAD's website 'Investment Instruments OnLine' 
is an extremely valuable and accessible source for the texts of individual bilateral 
investment treaties. The UNCTAD database is searchable by keywords, coun­
trylregion, by the categories (multilateral, regional, bilateral, non-governmental, 
and prototype instruments) and date. I? Details of the bilateral investment 
treaties of 177 economies are provided in the UNCTAD maintained rubric 
'Country-specific Lists of BITs'. 18 

International Centre for Settlement of Investment Disputes (ICSID) Since 
the early 1970s, ICSID, an affiliate of the World Bank, has collected and pub­
lished the texts of bilateral investment treaties. Most have been included in a 
multivolume collection of investment treaties entitled Investment Promotion and 
Protection Treaties (compiled by the International Centre for Settlement of 
Investment Disputes. London; New York: Oceana Publications, cl983-). Also, 
lists of bilateral investment treaties were published in 1989 and 1992 in the 
ICSID Review-Foreign Investment Law Journal. ICSID also maintains a 
web page that provides a chronological list of BITs concluded through the end of 
1996 and an alphabetical list bf signatories that indicates the treaties which that 
State has concluded. The data contained in both lists, which include signature 
and (where applicable) entry into force dates, are based on information provided 
to ICSID by foreign governments. 19 

Organization of American States (OAS) The website supported by the OAS 
contains complete information of every trade- and investment-related bilateral 
or multilateral legal instrument concluded by a member state of the OAS.20 

Energy Charter Treaty The Energy Charter Secretariat, located in Brussels, 
Belgium, maintains a websit~ containing the text of the 1994 Energy Charter 
Treaty and its related documents.21 . 

16 Avail~ble in pdf format at <http://www.unctad.org/Templates/Page.asp?intItemID= 
2323&lang=1> accessed 22 August 2009. 

:: <http://www.unctadxi.orgltemplates/DocSearch __ 780.aspx> accessed 15 May 2009. 
<http://www.unctad.org/Templates/Page.asp?intltemID=2344&lang= 1 > accessed 15 May 2009. 

19 <http://www.worldbank.org/icsidltreaties/intro.htm> accessed 15 May 2009. 
20 <http://www.sice.oas.org/agreements_e.asp> accessed 15 May 2009. 
21 <http://www.encharter.org/> accessed 15 May 2009. 



144 Interpretation of Treaties 

(iii) Unofficial and non-governmental sources of investment treaty texts 

One can also tap a variety of unofficial and non-governmental sources to locate 
investment treaty texts. These include: (1) the Electronic Information System for 
International Law (EISIL), which was developed and maintained by the Amer­
ican Society ofInternational Law (ASIL) and contains specific references to BITs 
and other international investment agreements;22 and (2) the International 
Treaty Arbitration (ITA). ITA maintains a useful website providing access to all 
publicly available investment treaty awards, information and resources relating 
to investment treaties and investment treaty arbitration, and useful links to 
resources on BITs, Free Trade/Sectoral Agreements with Investment Protec­
tions, and Model BITs.23 Also, there is (3) InvestmentClaims.com, an online 
resource providing access to all relevant foreign investment law instruments and 
jurisprudence, which also includes references to international investment 
agreements;24 and (4) NAFTAClaims.com, which provides information about 
NAFTA investor-state dispute settlement and contains copies of impor­
tant NAFTA legal documents,z5 

(b) The language of treaty texts 

While the basic source for interpreting an investment treaty is the text of the 
treaty itself, often the treaty is embodied in two or more separate texts, each in 
the offici~ language or languages of the parties to the treaty. Almost invariably, 
when parties to a treaty have different official languages, the official text of the 
treaty is in those different languages. Moreover, the treaty text itself normally 
states that the treaty is done in the specified languages and that the different texts 
are 'equally authentic,.26 Under Article 33 of the Vienna Convention on the 
Law of Treaties (VCLT), '[w]hen a treaty has been authenticated in two or more 
languages, the text is equally authoritative in each language, unless the treaty 
provides or the parties agree that, in case of divergence, a particular text shall 
prevail'. It further provides in Article 33(3) that '[t]he terms of the treaty are 
presumed to have the same meaning in each authentic text'. 

Despite the skill and efforts of translators, one occasionally finds differences 
between the versions of specific treaty provisions, a factor that greatly complicates 

22 <http://www.eisiI.org/index.php?sid=346890273&cat=483&t=sub_pages> accessed 15 May 2009. 
23 <http://ita.law.uvic.calinvestmenttreaties.htm> accessed 15 May 2009. 
24 <http://www.investmentdairns.com/iii.htmb accessed 15 May 2009. 
25 <http://www.naftadaims.com/> accessed 15 May 2009. 
26 For example, Art 2206 of the North American Free Trade Agreement states: 'The English, 

French and Spanish texts of this Agreement are equally authentic.' 
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treaty interpretation and application. As a guide In resolving such conflicts, 
Article 33(4) of the Vienna Convention stipulates: 

Except where a particular text prevails in accordance with paragraph 1, when a com­
parison of the authentic texts discloses a difference of meaning which the application of 
articles 31 and 32 does not remove, the meaning which best reconciles the texts, having 
regard to the object and purpose of the treaty, shall be adopted. 

An example of such an interpretational problem and its resolution is found 
in the case of Berschader v Russia.27 In that case, an investment arbitration tri­
bunal had to interpret a Russia-Belgium BIT written in the Russian and French 
languages, each of which was equally authentic by the terms of the treaty. In 
order to establish its jurisdiction over the dispute, the tribunal had to determine 
whether the claimant's financial contribution to the construction of a building 
for the Russian Supreme Court was an 'investment' under the BIT. The Russian 
language version, in Article 1.2 of the BIT, employed the term kapitalovlozhenie 
as the noun form of the word 'investment' and the term vlozhit as the verb form 
'to invest'. The French text used the words investissement and investir. Russia 
argued that the meaning of kapitalovlozhenie was restricted to capital invest­
ments contributed to the charter capital of a joint venture and that, although 
such interpretation was narrower in scope than the French term 'investissement', 
the tribunal should adopt a narrower interpretation to best carry out the object 
and purposes of the BIT, as required by Article 33 of the VCLT. 

The tribunal found that such a narrow interpretation could not be supported and 
dismissed Russia's arguments on several grounds. First, the tribunal found that 
Russian-English legal and economic dictionaries translated the term kapita­
lovlozhenie as investment. Second, it took note of BITs concluded by Russia in which 
the contracting parties agreed that the Russian and English were equally authentic 
languages and in which the term kapitalovlozhenie was translated as investment. 
Based on this analysis, the tribunal concluded that 'while those terms may some­
times be used in the Russian language in the more limited sense of "contributions 
to the charter capital of a joint venture," they are in fact also frequently used 
in a broader sense corresponding exactly to the English terms "investment" and 
"invest"'.28 Furthermore, the tribunal also took note of the French version of the 
Russia-Belgium BIT, which according to that treaty's Protocol is equally author­
itative as the Russian version. Since the French text uses the words investissement 
and investir, the tribunal concluded that the ordinary meaning of the words is 
identical to that of the English words investment and to invest. 29 

27 Berschade; v Russia SCC Case No 080/2004 (Award) (21 April 2006) (Belgium-Russia BIT). 
This and many other BITs arbitral awards discussed in this book are available at Investment Treaty 
Arbitration<http://ita.law.uvic.calalphabetical_list.htm> accessed 15 May 2009. Investment treaty 
texts are available on line at UNCTAD: Investment Treaties Online <http://www.unctadxi.org/ 
templatesIDocSearch.aspx?id=779> accessed 15 May 2009. 

28 Berschader v Russia SCC Case No 080/2004 (Award) (21 April 2006) (Belgium-Russia 
BIT) ~ 109. 29 ibid ~ 110. 
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6.4 'Ordinary Meaning' of Treaty Terms 

The first principle stated in Article 31 (1) of the VCLT is that 'a treaty shall be 
interpreted in good faith in accordance with the ordinary meaning to be given to 
the terms of the treaty'. 30 Accordingly, the first step in interpretation is to 
establish the ordinary meaning of an investment treaty provision. To accomplish 
this, those engaged in the task of interpretation ordinarily refer to recognized 
dictionaries. For example, in the ICSID case of MTD v Chile, the tribunal 
interpreted the 'fair and equitable' standard of treatment by looking to a dic­
tionary to determine the ordinary meaning of the terms 'fair' and 'equitable'.31 

Difficult interpretational problem are rarely settled conclusively by this first 
step. For example, in interpreting the word 'fair and equitable treatment' in a 
bilateral investment treaty, the tribunal in Saluka Investment BV (Netherlands) v 
The Czech Republic observed that the "'ordinary meaning" of "fair and e~uitable 
treatment" can only be defined by terms of almost equal vagueness'. After 
referring to the interpretational approaches of previous tribunals, the tribunal in 
Saluka concluded with respect to ordinary meaning: 

In MTD, the tribunal stated that: 'In their ordinary meaning, the terms "fair" and 
"equitable" [ ... J mean "just", "evenhanded", "unbiased", "legitimate". On the basis of 
such and similar definitions, one cannot say much more than the tribunal did in S.D. Myers 
by stating that an infringement of the standard requires "treatment in such an unjust or 
arbitrary manner that the treatment rises to the level that is unacceptable from the 
international perspective." This is probably as far as one can get by looking at the "ordinary 
meaning" of the terms of Article 3.1 of the Treaty.'33 (emphasis added) 

Thus, an inquiry into 'the ordinary meaning' of a treaty term may not always 
yield conclusive results. In such a case, one would have to rely on other princi­
ples of treaty interpretation to determine the meaning of a treaty term. 

6.5 'Context' of Treaty Terms and 'Object and 
Purpose' of the Treaty 

According to Article 31 (1) of the Vienna Convention, the ordinary meaning of 
the terms of the treaty is to be given 'in their context' and 'in the light of [the 
treaty's] object and purposes'. Thus, the interpretation of an investment treaty 

30 See eg the Admissions case, Ie] Rep 1950, p 8; I Brownlie, Principles of fublic International 
Law (6th edn, 2003) 604. ' 

31 In their ordinary meaning, the terms 'fair' and 'equitable' used in Art 3(1)62 of,the BIT me,an 
'just', 'even-handed', 'unbiased', 'legitimate', MTD Equity Sdn. Bhd. & MTD ,ChIle SA v ChIle, 
ICSID Case No ARB/Oll7 (Award) (25 May 2004) , 113. 

32 Saluka Investments BV (The Netherlands) v The Czech Republic (Partial Award) (17 March 
2006) , 297, 33 ibid. 
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requires a determination of the 'context' of the treaty terms and the treaty's object 
and purpose. Article 31 (2) provides that the context of the terms of a treaty 
consist of the treaty text, including the preamble and annexes, any agreement 
relating to the treaty made by the parties in connection with the conclusion of the 
treaty, and any instrument made by one or more parties in connection with the 
conclusion of the treaty that was accepted by the other parties as an instrument 
related to the treaty. Thus, diplomatic correspondence between two states with 
respect to a bilateral investment treaty could be considered part of the context of 
the treaty terms and, therefore, useful for interpretation. 

Investment arbitration tribunals often refer to the context of a treaty term and to 
the object and purpose of an investment treaty to interpret a specific treaty provision. 
For example, in considering the context within which Argentina and the United 
States included the fair and equitable treatment standard in their BIT, and its object 
and purpose, the LG&E tribunal34 referred to the Preamble of that BIT. In that 
Preamble, the two countries agreed that 'fair and equitable treatment of investment 
is desirable in order to maintain a stable framework for investment and maximum 
effective use of economic resources'.35 As a result, the tribunal concluded that: 

In entering the Bilateral Treaty as a whole, the parties desired to 'promote greater 
economic cooperation' and 'stimulate the flow of private capital and the economic 
development of the parties'. In light of these stated objectives, this Tribunal must con­
clude that stability of the legal and business framework is an essential element of fair and 
equitable treatment in this case, provided that they do not pose any danger for the 
existence of the host State itself.36 

In Saluka, the tribunal made a clear distinction between the context of the 
treaty terms and the object and purposes of the treaty itself. It also distinguished 
the immediate context, which included the language used in the treaty regarding 
the level of treatment each state was to accord to investors from other states, 
from the 'broader context', which included the other provisions of the treaty.37 
In determining the treaty's object and purpose, the Saluka tribunal looked to the 
title and preamble of the treaty and found its purpose was not only to protect 
investment but, more generally, to promote investment and intensifY economic 
relations between the two states. This finding led the tribunal to take a balanced 
approach in interpreting the term 'fair and equitable' treatment. The tribunal 
chose this approach because 'an interpretation which exaggerates the protection 
to be accorded to foreign investments may serve to dissuade host States from 
admitting foreign investments and so undermine the overall aim of extending 
and intensifYing the parties' mutual economic relations'.38 

34 LG&E Energy Corp et al v The Argentine Republic, ICSID Case No ARB/02/1 (Decision on 
Liability) (26 September 2006). 35 ibid' 124. 

36 ibid. 
37 Saluka Investments BV (The Netherlands) v The Czech Republic (Partial Award) (17 March 

2006) , 298. ' 38 ibid, 300. 
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Thus, an examination of the context of the terms and the object and purpose 
of a treaty itself may assist in the interpretation of a treaty term when its 
ordinary meaning is elusive. At the same time, as the tribunal in Plama v 
Bulgaria noted, one should be mindful of the warning of Sir Ian Sinclair that 
'the risk that the placing of undue emphasis on the "object and purpose" of a 
treaty will encourage teleological methods of interpretation [which], in some of 
its more extreme forms, will even deny the relevance of the intentions of the 
parties,.39 

6.6 'Subsequent Agreement' and. 'Subsequent Practice' 

In addition to context, Article 31 (3) of the Vienna Convention requires that the 
interpretation of a treaty term take into account subsequent agreements between 
the parties regarding the interpretation and application of the treaty as well as 
any 'subsequent practice in the application of the treaty which establishes the 
agreement of the parties regarding its interpretation'. 

Since the contracting parties may agree on an investment treaty provision's 
interpretation in subsequent agreements and practice, investment arbitration 
tribunals and others engaged in treaty interpretation should refer to such 
agreements in interpreting treaty provisions. This is especially pertinent in 
the context of NAFTA's Chapter 11 arbitrations. Under NAFTA's Article 
1131(2), the NAFTA Free Trade Commission (FTC) has the authority to 

issue interpretations ofNAFTA provisions that are binding on NAFTA-based 
arbitration tribunals. 40 As of January 2009, the FTC had issued several 
statements concerning the interpretation of some Chapter 11 provisions,41 

39 I Sinclair, The Vienna Convention on the Law of Treaties (2nd edn, 1984) 130; Plama Con­
sortium Limited v Bulgaria, ICSID Case No ARB/03/24 (Decision on Jurisdiction) (8 February 
2005) ~ 193 (Energy Charter Treaty). 

40 The text of Art 1131 (2) reads: '2. If the Commission submits to the Tribunal an agreed 
interpretation, the interpretation shall be binding on the Tribunal. If the Commission fails to submit 
an agreed interpretation or fails to submit an agreed interpretation within such 60 day period, the 
Tribunal shall decide the issue of interpretation of the exception' (emphasis added). The North 
American Free Trade Agreement of 1992 (1993) 32 ILM 289, 605 (NAFTA). 

41 The Statement ofInterpretation of Certain Chapter 11 Provisions of31 July 2001 addressed two 
important issues: access to documents and the scope of minimum standard of treatment. In addressing 
the former issue, the FTC took the view that nothing in NAFT A imposes a general duty of con­
fidentiality on the disputing parties to a Chapter 11 arbitration. Further, subject to the application of Art 
1137(4), nothing in NAFTA precludes the parties from providing public access to documents submitted 
to, or issued by, a Chapter 11 tribunal. In addressing the latter issue, the FTC adopted the interpretation 
that (1) NAFTA's Art 1105(1) requires that the customary international law minimum standard of 
treatment of aliens also be the minimum standard of treatment afforded to the investments of another 
party; (2) the concepts of 'fair and equitable treatment' and 'full protection and security' do not require 
treatment in addition to or beyond what is required by the customary international law minimum 
standard for the treatment of aliens; and (3) a determination that there has been a breach of another 
provision of NAFTA, or of a separate international agreement, does not establish that there has been a 
breach of Art 1105(1). Statement on Interpretation of Certain Chapter 11 Provisions, 31 July 2001. 
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non-disputing party participation,42 and notice of intent to submit a claim to 
arbitration.

43 It is worth noting the distinction in legal character between the 
FTC's Statement on Interpretation of Certain Chapter 11 Provisions and the 
Statements of the NAFTA Free Trade Commission on the operation of 
Chapter 11. The former was adopted 'in order to clarify and reaffirm the 
meaning of certain of Chapter 11 provisions',44 whereas the latter was 
adopted 'in order to enhance the transparency and efficiency of Chapter 11 
and provide guidance to investors and to Tribunals constituted under Section 
B of the Chapter,.45 This distinction is especially important in the light of 
Article 31(3)(a) of the Vienna Convention, since the Statement on Inter­
pretation of Certain Chapter 11 Provisions may be construed to constitute a 
subsequent agreement between the parties regarding the proper interpretation 
of Article 1105, and thus under the Vienna Convention must be taken into 
account in interpreting a treaty's terms. On the other hand, the Statements of 
the NAFTA Free Trade Commission on the operation of Chapter 11 represent 
mere 'recommendations' and thus lack binding character.46 

42 The Commission's Recommendation on Non-Disputing Party Participation made clear that 
no NAFTA provision limits a Chapter 11 tribunal's discretion to accept written submissions from a 
non~disp~ting party. It also recom~ended that tribunals adopt the procedures agreed by NAFTA 
parties WIth respect to such submiSSIOns. Recommendation on Non-disputing Party Participation, 
7 October 2004. 

43 The FTC determined that the approved form for notices of intent to submit a claim to 
arbitration, if properly completed, would satisf}r the requirements of Art 1119 of NAFTA and 
clarif}r the basis of a claim. The FTC also recommended that disputing investors use it. Recom­
mendation on the Format of Notices ofIntent, 7 October 2004. 

44 Statement on Interpretatio~of Certain Chapter 11 Provisions, 31 July 2001 (emphasis 
added). . 

45 Statements of the NAFTA Free Trade Commission on the Operation of Chapter 11 
(emphasis added). 

46 The FTC's Statement on Interpretation of Certain Chapter 11 Provisions has elicited strong 
criticism regarding both its nature (whether it was 'an amendment' and the FTC had thus over­
stepped its powers under NAFTA or whether it was 'a subsequent agreement' and the FTC thus 
acted within the treaty's limits) and its content (whether the words 'international law' in NAFTA's 
Art 1105 meant only 'customary international law') on the part of commentators and international 

. tribunals. Subsequent decisions followed the FTC interpretation. For more details, see T Weiler, 
'NAFTA Article 1105 and the Free Trade'Commission; Just Sour Grapes, or Something More 
Serious?' (2001) 29 Int'l Business Lawyer 496; P Dumberry, 'The Quest to Define "Fair and 
Equitable Treatment" for Investors under International Law: The Case of the NAFTA Chapter 11 
Pope and Talbot Awards' (2002) 3 J of World Investment 4, 674-6; C Schreuer, 'Fair and 
Equitable Treatment in Arbitral Practice' (2005) 6 J of World Investment 3, 663; T Westcott, 
'Recent Practice on Fair and Equitable Treatment' (2007) 8 J of World Investment 3, 413; Second 
opinion of Christopher Greenwood of 16 August 2001, ~ 77 in Loewen Group, Inc and RItymond L 
Loewen v United States, ICSID Case No ARB(AF)/98/3; Second opinion of Robert Jennings of 18 
September 2001, Part I in Methanex v United States, UNCITRAL (NAFTA) <http://ita.law.uvic. 
caldocuments/MethanexResubAmendStateClaimAppend.pdf> accessed 15 May 2009; Pope 6-
Talbot Inc v The Government of Canada (Award on Damages) (31 May 2002) UNCITRAL 
(NAFTA) ~ 47; Mondev International Ltd v United States of America, ICSID Case No ARB(AF)I 
99/2 (Award) (11 October 2002) (NAFTA) ~ 120-2. 
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6.7 'Relevant Rules of International Law Applicable 
between the Parties' 

Article 31 (3) (c) of the Vienna Convention requires that, along with the context, 
subsequent agreements, and practice, treaty interpretation will also take into 
account any relevant rules of international law applicable to the relations 
between the parties. The importance of this provision is that it permits reference 
to other sources of international law for guidance in interpreting an unclear or 
deliberately ambiguous term. An example of such a situation is the ICSID case 
of LG&E v Argentina,47 where the tribunal had to decide claims arising out of 
what was asserted to be an indirect expropriation. The tribunal noted that in 
order to find an indirect expropriation it first had to define the concept, a task 
that was complicated by the fact that '[g]enerally, bilateral treaties do not define 
what constitutes an expropriation-they just make an express reference to 
"expropriation" and add the language "any other action that has equivalent 
effects",.48 The US-Argentina BIT, which was the treaty that the tribunal had to 
apply, followed a similar pattern: 'Likewise, Article IV of the [US-Argentina] 
Bilateral Treaty does not define the term "expropriation" and does not establish 
which measures, actions or conduct would constitute acts "tantamount to 
expropriation.",49 To interpret the BIT, the tribunal therefore found it 
necessary to look to international law, provisions of other BITs,50 decisions of 
other international investment tribunals,51 and writings of publicists. 52 Its 
reference to such sources of international law allowed the tribunal to define 
indirect expropriation and to determine that the respondent's actions did not 
fall within the scope of the US-Argentina BIT's expropriation clause, which 
protected against 'any action that has the equivalent effects' of expropriation. 

In order to interpret the NAFTA provisions in SD Myers, Inc v Canada,53 the 
tribunal found it necessa~ 'to review the other international agreements to 
which the Parties adhere'. 4 Accordingly, it analysed the Canada-USA Trans­
boundary Agreement on Hazardous Waste (Transboundary Agreement) and the 
North American Agreement on Environmental Co-operation (NAAEC) to assist 
in determining of the scope of a state's freedom under NAFTA to regulate the 
cross-border movement of toxic wastes. The tribunal found guidance in Article 
11 of the Transboundary Agreement, which 'does not give a party ... absolute 
freedom to exclude the import or eXf0rt of hazardous waste simply by enacting 
whatever national laws it chooses,.5 It also pointed out that the NAAEC and 

47 LG&E Energy Corp et al v The Argentine Republic, ICSID Case No ARB/02/1 (Decision on 
Liability) (26 Sef<tember 2006). 48 ibid ~ 185. 

49 ibid. 0 ibid ~ 188. 51 ibid ~~ 191-5. 52 ibid 196. 
53 SD Myers, Inc v Canada (First Partial Award) (13 November 2000) UNCITRAL (NAFTA). 

Investment Treaty Arbitration. 54 ibid ~ 204. 
55 ibid ~ 208. 
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the international agreements affirmed in the NAAEC suggested that specific 
provisions of the NAFT A should be interpreted in the light of the general 
principle that 'where a state can achieve its chosen level of environmental pro­
tection through a variety of equally effective and reasonable means, it is obliged 
to adopt the alternative that is most consistent with open trade'. 56 Although the 
tribunal acknowledged the possible relevance of the Basel Convention on the 
Control of Transboundary Movements of Hazardous Waste and Their Disposal 
of 1989, it refrained from applying it because at the time of the dispute the 
United States, unlike Canada, was not a party to that treaty. 57 As a result, the 
tribunal's reference to the applicable treaties between the United States and 
Canada was a key factor in its interpretation of Article 1102 ofNAFTA and its 
subsequent finding that Canada's regulatory measures were in breach of its 
obligations. 

At the same time, the application of the Vienna Convention's Article 31 (3) (c) 
to the interpretation of investment treaties requires a careful and balanced 
approach in order to avoid unjustifiably including the same rules of interna­
tional customary law that the contracting states sought to avoid by making a 
treaty. States have often decided to conclude an investment treaty either for 
substantive reasons, such as giving investors higher standards of protection than 
that afforded by customary international law, or for procedural reasons, such as 
avoiding the methodological problems associated with establishing the cus­
tomary international norm's constitutive elements-'general practice' and opinio 
juris sive necessitatir-which is often a contentious process. 

On the other hand, in some cases contracting states may specifically intend to 

link an investment treaty's substantive provisions with the rules of international 
customary law. For example, paragraph 1 of Article 5 of the US-Uruguay BIT 
of 2005 provides that each contracting party will grant covered investments 
treatment consonant witp. customary international law, including fair and 
equitable treatment and full protection and security. Paragraph 2 of that Article 
clarifies that 'paragraph 1 prescribes the customary international law minimum 
standard of treatment of aliens as the minimum standard of treatment to be 
afforded to covered investments' and that "foil protection and security" requires 
each Party to provide the level of police protection required under customary 
internationallaw'.58 Such language clearly demonstrates the intent of the parties 

56 ibid ~~ 220-1. 
57 Still the tribunal made this observation: 

Even if the Basel Convention were to have been ratified by the NAFTA Parties, it should not 
be presumed that CANADA would have been able to use it to justify the breach of a specific 
NAFTA provision because ... where a party htlS a choice among equally effoctive and retlSonably 
available alternatives for complying. .. with a BtlSel Convention obligation, it is obliged to choose 
the alternative that is ... letlSt inconsistent . .. with the NAFTA. If one such alternative were to 

involve no inconsistency with the Basel Convention, clearly this should be followed. 
ibid ~ 215. 58 Article 5(2). 
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to incorporate the requirements of international customary law into the inter­
pretation of the terms 'the minimum standard of treatment and 'full protection 
and security' as it existed at the time of the conclusion of that treaty and as it has 
evolved over time. 59 

In general, then, the application of Article 31 (3) (c) of the Vienna Convention 
to the interpretation of investment treaties should proceed carefully and with 
due regard to the intentions of the contracting states. 

6.8 Special Meanings Intended by the Parties 

The Vienna Convention's Article 31(4) provides that a special meaning shall 
be given to a treaty term if it can be established that such was the contracting 
parties' intention. Thus, for example, the tribunal in Parkerings-CompagnietAS v 
Lithuania

60 
had to decide whether 'fair and reasonable treatment' had the 

same meaning as 'fair and equitable treatment', and whether the former 
holds the respondent state to a stricter standard of conduct than the more 
commonly found fair and equitable treatment standard. The tribunal con­
cluded that: 

The standard of 'fair and equitable treatment' has been interpreted broadly by Tribunals 
and, as a result, a difference of interpretation between the terms 'fair' and 'reasonable' is 
insignificant. The Claimant did not show any evidence which could demonstrate that, 
when signing the BIT, the Republic of Lithuania and the Kingdom of Norway intended 
to give a different protection to their investors than the protection granted by the 'fair 
and equitable' standard.61 

One may therefore infer from this statement that the proponent of the special 
meaning has the burden of proving that the asserted special meaning was 
intended by the contracting parties to the treaty. 

6.9 Supplementary Means of Interpretation 

Article 32 of the Vienna Convention allows recourse to supplementary means of 
interpretation, 

59 See eg 'If'lf 107-8, 124 of Mondev, where Mexico and Canada were found to have expressly 
accepted the point that the 'minimum standard of treatment' adopted in NAFTA's Art 1105 
'existed in 1994, ... had developed to that time ... [and] has evolved and can evolve'. Mondev 
International Ltd v United States of America, ICSID Case No ARB(AF)/9912 (Award) (11 October 
2002) (NAFTA). 

60 Parkerings-Compagniet AS v Lithuania, ICSID Case No ARB/05/8 (Award) pI September 
2007) (NOIway-Lithuania BIT). 1 ibid 'If 277. 
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including the preparatory work of the treary and the circumstances of its conclusion, in 
order to confirm the meaning resulting from application of article 31, or to determine 
the meaning when the interpretation according to article 31: 

(a) l~aves the meaning ambiguous or obscure, or 

(b) leads to a result which is manifestly absurd or obscure. 

An illustration of recourse to supplementary material in treaty interpretation 
is found in Plama Consortium Limited v Bulgaria,62 in which the claimant, a 
Cypriot company, sought to establish ICSID jurisdiction on the basis of the 
Energy Charter Treaty and the 1987 BIT between Cyprus and Bulgaria. The 
tribunal affirmed ICSID jurisdiction under the Energy Charter Treaty and also 
considered whether it had jurisdiction under the Bulgaria-Cyprus BIT. This 
BIT contained a very limited international dispute settlement offer that, in 
essence, provided that only the measure of compensation for expropriation 
could be submitted to an UNCITRAL arbitration. It contained no offer of 
ICSID arbitration. The BIT did, however, have a most-favoured-nation clause. 
Since other BITs concluded by Bulgaria provide for ICSID arbitration, the 
claimant relied upon the most-favoured-nation clause to take advantage of the 
ICSID dispute settlement mechanism included in the other BITs. The investor 
argued that (1) the claimant Plama Consortium Limited qualified as an investor 
under the Bulgaria-Cyprus BIT; (2) the Bulgaria-Cyprus BIT contained an 
MFN provision; (3) the MFN provision in the Bulgaria-Cyprus BIT applied 
to all aspects of investor 'treatment'; and (4) 'treatment' covers settlement of 
disputed provisions in other BITs to which Bulgaria is a contracting party. As a 
result, the tribunal had to decide whether the term 'treatment' in the MFN 
provision of the BIT included or excluded dispute settlement provisions con­
tained in other BITs to which Bulgaria was a contracting party. 

The tribunal found that neither the ordinary meaning of the term 'treatment', 
nor its context, nor the object and purpose of the treaty provided legally suffi­
cient guidance to conclude that the contracting states to the Bulgaria-Cyprus 
BIT intended the MFN provision to incorporate agreements to arbitrate in 
other treaties to which Bulgaria was a contracting party.63 Nor did it find any 
guidance in the provisions of paragraphs 2,3, and 4 of Article 31 of the Vienna 
Convention, since there were no facts or circumstances that indicated their 
application to the issues at hand. 64 Lacking both specific textual support in the 
treaty and related documents to base a conclusion on regarding the scope of the 
MFN clause, the tribunal turned to the negotiating history of the Bulgaria-Cyprus 
BIT. There, the tribunal found a sufficient basis to infer that the contracting 

62 Plama Consortium Ltd v Bulgaria, ICSID Case No ARB/03/24 (Decision on Jurisdiction) 
(8 February 2005) (Energy Charter Treary). 63 ibid 'If'lf 189-93. 

64 ibid 'If 194. 
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parties did not consider the MFN provision to extend to dispute settlement 
provisions in other BITs.65 Although the parties were unable to produce 
actual preparatory work for the BIT, as authorized in Article 32 of the Vienna 
Convention, the tribunal did find assistance in two facts relating to Bulgaria's 
general negotiating behaviour. The first fact was that at the time Bulgaria 
concluded the BIT with Cyprus, 'Bulgaria was under a communist regime 
that favored bilateral investment treaties with limited protections for foreign 
investors and with very limited dispute resolution provisions,.66 The second 
was that in 1998, after the end of communism, Bulgaria and Cyprus speci­
fically sought to negotiate a revision to the dispute settlement provisions of 
the 1987 BIT. The negotiations failed. The Plama tribunal 'inferred from 
these negotiations that the Contracting Parties to the BIT themselves did not 
consider that the MFN provision extends to dispure settlement provisions in 
other BITs,.67 Thus, when faced with an inconclusive textual basis for inter­
preting the investment treaty, the tribunal resorted to facts outside the treaty 
and to its negotiating history as supplementary means of interpretation to 
determine the contracting parties' intention at the time they concluded their 
BIT in 1987. 

Despite the nearly 3,000 investment treaties that have been negotiated over 
the last six decades, for various reasons obtaining useful negotiating history to 
assist in interpreting a treaty can be difficult, if not impossible. The recorded 
negotiating history and preparatory work may be scant or lost, or contracting 
states may be unwilling to provide the record to litigants, since such material, 
once released, may be used against the state that released it.68 

One important preparatory document that is often publicly available, as was 
discussed in Chapter 4.7, is the 'model' or 'prototype' treaty prepared by many 
capital-exporting countries to conduct BIT negotiations. While no arbitration 
cases seem to have referred to such prototypes of models yet, these documents 
may be used to interpret or illuminate the meaning of provisions in the BITs for 
which they were used. In studying investment treaties, a model BIT may not 
only provide a historical perspective but could also conceivably be used to 
interpret unclear treaty text. Under Article 32 of the Vienna Convention, if the 
meaning of the text is ambiguous or obscure, recourse may be had to 'the 

65 ibid ~ 195. 66 ibid ~ 196. 67 ibid ~ 195. 
6B For example, in Pope 6- Talbot Inc v Canada, Canada initially refused to reveal the travaux 

preparatoires that led to the adoption ofNAFTA's Art 1105. The tribunal criticized that incident, 
stating that 'having the documents would have made [tribunal's] earlier interpretations of Article 
1105 less difficult and more focused on the issues before it. In this sense, the failure of Canada to 
provide the documents when requested ... was unfortunate. Forcing the Tribunal to chase after the 
documents as it did is not acceptable' (ibid ~ 39). When Canada finally acceded only partially to 
the tribunal's request, the tribunal observed that 'lilt is almost certain that the documents provided 
... are not all that exists, yet no effort was made by Canada to let the Tribunal know what, if 
anything, has been withheld' (ibid ~ 40). Accordingly, the tribunal concluded that '[t]his incident's 
injury to the [NAFTA] Chapter 11 process will surely linger' (ibid ~ 41). See also Pope 6- Talbot 
Inc v The Government of Canada (Award on Damages) (31 May 2002) UNCITRAL (NAFTA). 
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preparatory work of the treaty' to interpret its text. Model or prototype treaties 
would certainly constitute 'preparatory work' within the meaning of that Article. 

6.10 Arbitration and Judicial Decisions 

International law contains no doctrine of binding precedent making the deci­
sions of an international judicial or arbitral body in one case binding upon 
international judicial or arbitral bodies deciding similar, future cases.69 Article 
59 of the Statute of the International Court of Justice specifically states that 
'[t]he decision of the Court has no binding force except between the parties 
and in respect of that particular case'?O Similarly, Article 1136(1) of NAFTA, 
in virtually identical language, makes clear that decisions of investment arbi­
tral tribunals under Chapter 11 do not constitute binding precedent for the 
future. The treaty states: 'An award made by a Tribunal shall have no binding 
force except between the disputing parties and in respect of the particular 
case.m Neither the ICSID Convention nor individual investment treaties 
contain a similarly specific prohibition, but neither do they expressly recognize 
that investment arbitration awards constitute precedent.72 

On the other hand, Article 38(d) of the Statute of the International Court of 
Justice, in defining the sources of international law, recognizes 'judicial decisions 
and the teachings of the most highly qualified publicists of the various nations as 
subsidiary means for the determination of rules of law'.73 Thus, in applying 
international law, international courts and tribunals may refer to previous 
judicial decisions and arbitral decisions to determine the applicable rules of 
international law. In international investment arbitration, counsel for the parties 
regularly cite prior cases in support of their positions, and tribunals, while 
reaffir.ming that they are not bound by previous arbitral decisions and awards, 
nonetheless regularly refer'to earlier awards and decisions in interpreting 
investment treaty provisions and deciding investment disputes. Various factors 
have supported this trend. First, the vague and general language of 
many investment treaties, and the fact that treaties employ common legal 

69 G Kaufmann-Kohler, 'Arbitral Precedent: Dream, Necessity or Excuse?' (2007) 23 Arbitration 
Int'1357. 

70 Statute of the International Court of Justice (1945), 3 Bevans 1179; 59 Stat 1031; TS 993; 
(1945) 39 AJIL Supp 215. 

71 The North American Free Trade Agreement of 1992, (1993) 32 ILM 289, 605 (NAFTA). 
72 Article 53(1) of the ICSID Convention states: 'The award shall be binding on the parties.' 

Schreuer suggests that this provision may be interpreted as 'excluding the applicability of the 
principle of binding precedent to successive ICSID cases'. He also notes that there is nothing in 
the preparatory work of the Convention suggesting that the doctrine of precedent should be 
applied to ICSID arbitration. C Schreuer, 'A Doctrine of Precedent?' in P Muchlinksi et aI, 
The Oxford Handbook of International Investment Law (2008) 1190. 

73 Statute of the International Court of Justice (1945), 3 Bevans 1179; 59 Stat 1031; TS 993; 
(1945) 39 AJIL Supp 215 Art 38(1)(d). 
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concepts and phrases, naturally leads lawyers and tribunals to refer to decisions 
in other cases to determine how such provisions should be interpreted. Second, 
the recognized goal of international investment law is to establish a predictable, 
stable legal framework for investments, which causes tribunals to pay attention 
to previous decisions on similar issues. Third, tribunals, like courts, are 
motivated by the underlying moral consideration that 'like cases should be 
decided alike', unless a strong reason exists to distinguish the current case from 
previous ones. 

The growth in investor-state arbitration in recent years has led to a significant 
expansion in the jurisprudence of investment treaties. The commonality of 
language and provisions among investment treaties makes an understanding of 
judicial and arbitration decisions important to the interpretation and application 
of investment treaties. The sources for locating such decisions include: ICSID's 
website,74 the Permanent Court of International Arbitration's website,75 
InvestmentClaims.com,76 Investment Treaty Arbitration (edited by Professor 
Andrew Newcombe),77 and NAFTA Claims.78 The NAFTA Chapter 11 awards 
and briefs can be also retrieved from governmental websites of the United 
States,79 Canada,8o and Mexico.81 On the other hand, principles of con­
fidentiality, which to a greater or lesser extent apply to all investor-state arbi­
trations, may prevent the publication of important arbitral decisions and related 
documents in specific cases. Thus, unfortunately, unlike most well-administered 
national judicial systems, it is likely that some important arbitral decisions 

. interpreting key treaty provisions are kept private and so are not part of 
investment treaty jurisprudence because the parties to the dispute or their 
counsel sought this result.82 

6.11 Scholarly Commentary on Investment Treaties 

The writing of scholars and practitioners are another source of assistance in 
interpreting investment treaties. As noted above, Article 38 of the Statute of the 
International Court of Justice specifies the use of 'teachings of the most highly 
qualified publicists of the various nations as subsidiary means for the 

74 <imp:llicsid. worldbank.org/I CSID/FrontServlet?req uest Type=CasesRH&action Val=Show 
Home&pageName=Cases_Home> accessed 22 August 2009. 

75 <http://www.pca-cpa.org> accessed 15 May 2009. 
76 <http://www.investmentdairns.comliii.htmi> accessed 15 May 2009. 
77 <http://ita.Iaw.uvic.calinvestmenttreaties.htm> accessed 15 May 2009. 
78 <http://www.naftadaims.com> accessed 15 May 2009. 
79 <http://www.state.gov/sIIlc3433.htm> accessed 15 May 2009. 
80 <http://www.dfait-maeci.gc.caltna-naclnafta-en.asp> accessed 15 May 2009. 
81 <http://www.economia.gob.mx/?NLanguage=en&P=5500> accessed 22 August 2009. 
82 Even ICSID, which is the most open of the arbitral institutions, is prevented by Art 48(5) of 

the ICSID Convention from publishing awards without the consent of the parties. 
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determination of rules of law'. Both counsel and tribunals in investor-state 
arbitrations routinely refer to such works in analysing the meaning of treaty 
terms in specific cases. The amount of doctrinal literature is vast and growing 
quickly. A selective bibliography of some of these works may be found at the end 
of this volume. Other useful bibliographies include ICSID's Bibliography on 
Bilateral Investment Treaties and International Investment Law83 and the Peace 
Palace Library's Bibliography on New Aspects of International Invest­
ment Law.84 

83 <http://icsid.woridbank.org/ICSID/FrontServlet> accessed 15 May 2009. 
84 The Bibliography on New Aspects of International Investment Law was originally com­

piled in 2004 and is updated regularly with new titles. <http://www.ppI.nIlbibliographies/all/? 
bibliography=investment> accessed 22 August 2009. 
























































