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THE PROCEEDINGS

1. United Parcel Service of America Inc (UPS or the Investor) alleges that the
Government of Canada (Canada) has breached its obligations under the North American
Free Trade Agreement (NAFTA or the Agreement) and claims damages for the loss arising

out of those alleged breaches.

2. The original Statement of Claim was filed on 19 April 2000 and was replaced by an
Amended Statement of Claim on 30 November 2001. Canada’s challenge to the
jurisdiction of the Tribunal over significant parts of the amended claim was the subject of
an Award by the Tribunal given on 22 November 2002. In response to that Award UPS
filed a Revised Amended Statement of Claim (RASC) on 20 December 2002. Canada
filed a Statement of Defense on 7 February 2003 requesting that the Tribunal dismiss the

Claim in its entirety.

3. Extensive interlocutory proceedings followed. In the course of 2005 the parties filed
their Memorial, Counter-Memorial, Reply and Rejoinder on the Merits, with supporting
witness statements, documents and authorities. Mexico and the United States of America
filed submissions under article 1128 of the Agreement. The Canadian Union of Postal
Workers and the Council of Canadians also filed submissions, as amici curiae, in
accordance with earlier directions of the Tribunal. UPS, when responding to those
submissions, said its response was without prejudice to its objection that the Union and
Council did not meet the test for amicus standing. The Chamber of Commerce of the
United States of America applied for leave to file such submissions and did in fact file

them. Canada did not object to the application and responded to the submissions. UPS did
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not file any response to the submissions. In terms of the reasons given in its decision of 17
October 2001 in relation to the earlier applications for amicus curiae status, the Tribunal
accords the Chamber amicus status and will in the course of this award exercise the powers
which it states in that decision in respect of amici submissions. The parties had the
opportunity to reply to the submissions filed by Mexico and the United States and by the

amici curiae.

4. The hearing on the merits was held from 12 — 17 December 2005 in Washington DC
with the assistance of the Secretariat of the International Centre for Settlement of
Investment Disputes which the Tribunal had appointed to administer the arbitration. Ms
Eloise Obadia, Senior Counsel at ICSID, acted as Secretary to the Tribunal. The legal
representatives of the parties who appeared at the hearing are listed in Appendix 1. Oral
submissions were made on behalf of UPS by Barry Appleton, Robert Wisner and Stanley
Wong, and on behalf of Canada by Ivan Whitehall, Alan Willis, Kirsten Hillman, Thomas
Conway, Sylvie Tabet and Rodney Neufeld. At UPS’ request, a number of Canada’s
witnesses were called for examination. For reasons of commercial confidentiality parts of
the hearing were closed to the public and up to two of the client representatives of each

party attended those parts of the hearings.

5. At the end of the hearing, the Tribunal invited the parties to file post hearing briefs
and fixed dates for the filing of submissions by Mexico and the United States. Those

opportunities were not taken up.



THE PARTIES

6.  UPS is incorporated under the laws of the State of Delaware. Its Claim refers to four
wholly owned US subsidiaries — UPS Internet Services Inc, UPS Worldwide Forwarding
Inc, United Parcel Service Inc (New York), and United Parcel Service Inc (Ohio) (US
Subsidiaries). UPS also owns United Parcel Service Canada Limited (UPS Canada or the
Investment), a company organized under the laws of Ontario, and Fritz Starber Inc, a

Canadian subsidiary of UPS.

7. According to the RASC, “UPS Canada and Fritz Starber Inc. each are an
‘Investment’” of UPS, and UPS is an ‘Investor’ of a Party, the United States of America,
within the meaning of NAFTA Article 1139. The US subsidiaries are investments of UPS
under NAFTA Article 1139”. In its Rejoinder, Canada withdrew its jurisdictional

objection relating to the Claimant’s ownership of UPS Canada.

8.  UPS Canada provides courier and small package delivery and assorted services and
secure electronic communication services both throughout Canada and, with UPS and its

related companies (including the US Subsidiaries), worldwide.

9.  Canada Post Corporation (Canada Post) is a Crown corporation established in 1981
under the Canada Post Corporation Act 1981. According to the Act, Canada Post is an
“agent of Her Majesty in right of Canada” and an “institution of the Government of
Canada”. Under the Act, Canada Post has the sole and exclusive privilege of collecting,
transmitting and delivering first class mail letters to addressees within Canada. The

privilege is subject to certain exceptions. With the approval of the Government of Canada,
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Canada Post may make regulations which, among other things, prescribe what is a letter

and determine postal rates.

10. Canada Post also operates in the non monopoly postal services market in Canada
providing courier services, special delivery services and expedited and regular parcel
services. In that market it is in competition with UPS Canada. In addition it owns
approximately 96% of Purolator Courier Ltd (Purolator) which is Canada’s largest courier

company.

THE CLAIMS IN BRIEF

11. The proceeding brought by UPS, to quote its counsel in his opening at the hearing,
“focuses on the simple concept of fairness”; “the promotion and protection of fairness is a
central concept in [the NAFTA] investment protection”. UPS, counsel continued,
assembles its claims under five headings:

- Canada’s enforcement of its customs laws is unfair to UPS

- Purolator’s access to Canada Post’s infrastructure is unfair to UPS

- Canada permits Canada Post to misuse its monopoly infrastructure in ways unfair to

UPS

- Canada’s use of the Publications Assistance Program under which publishers

wishing to get the subsidy for which it provides must use Canada Post is unfair to

UPS

- Canada Post’s retaliation against UPS in respect of a possible contract with Fritz

Starber for raising this NAFTA claim is unfair to UPS.

Under the final heading UPS also makes reference to labor law and pensions issues.



12. Canada replies that NAFTA does not provide for the establishment of a Tribunal
with an equitable jurisdiction to impose fairness. This, it says, is not an equitable Tribunal.

Rather the Tribunal is to be governed by the provisions of the NAFTA.

13. In terms of the particular provisions of NAFTA, UPS in paragraph 22 of its RASC

claims,

[m]ore particularly, [that] Canada has:

a. Breached its obligations under NAFTA Article 1102, directly and
through Canada Post its agent, by not providing UPS and UPS Canada with the
best treatment available to domestic competitors in the non-monopoly postal
services market, and in particular, to Canada Post;

b.  Breached its obligations under NAFTA Article 1103 by failing to accord
UPS and UPS Canada most favored nation treatment by providing treatment to
non-NAFTA Party Investors that is better than the treatment provided to UPS
and UPS Canada;

c.  Breached its obligations under NAFTA Article 1104 by failing to accord
UPS and UPS Canada the better of national treatment or most favored nation
treatment;

d.  Breached its obligations under NAFTA Article 1105 by failing to accord
UPS and UPS Canada treatment in accordance with international law including
fair and equitable treatment and full protection and security; and

e.  Breached its obligations under NAFTA Articles 1502(3)(a) and 1503(2)
by failing to ensure that Canada Post not act in a manner inconsistent with

Canada’s obligations under the NAFTA under Section A of NAFTA Chapter
11.

14. Article 1102, headed National Treatment, requires each Party to accord the investors
of other Parties treatment no less favorable than that it accords, in like circumstances, to its
own investors with respect to the establishment, acquisition, expansion, management,

conduct, operation, and sale or other disposition of investments. Article 1103, on Most-

Favored-Nation Treatment, requires each Party to accord the investors of other Parties
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treatment no less favorable than it accords, in like circumstances, to investors of any other
State with respect to the same matters. Article 1104 requires each Party to accord the
better of the treatment required by those two articles. Each Party under article 1105,
headed Minimum Standard of Treatment, is to accord the investments of investors of
another Party treatment in accordance with international law, including fair and equitable

treatment and full protection and security.

15. Those provisions, imposing obligations directly on the States Parties, are set out in
Section A of Chapter 11, headed “Investment”. Articles 1502(3)(a) and 1503(2), the other
two provisions invoked by UPS, appear in chapter 15, headed Competition Policy,
Monopolies and State Enterprises, and take a less direct form. Article 1502 is headed
Monopolies and State Enterprises and its paragraph (3)(a) requires each Party to ensure
that private monopolies it designates and government monopolies it maintains or
designates act in a manner that is not inconsistent with the Party’s obligations under the
Agreement wherever the monopoly exercises any regulatory, administrative or other
governmental authority the Party has delegated to it in connection with the monopoly.
Article 1503 relates to State enterprises. Its paragraph (2) similarly requires each Party to
ensure that any State enterprise it maintains or establishes acts in a manner that is not
inconsistent with the Party’s obligations under chapters 11 (Investment) and 14 (Financial
Services) wherever such enterprise exercises any regulatory, administrative or other

governmental authority that the Party has delegated to it.

16. The first of those provisions from chapter 15 (article 1502(3)(a)) requires compliance
with all obligations under the Agreement while the second (article 1503(2)) is limited to

compliance with chapters 11 and 14. (Chapter 14 is not invoked in this case.) In that
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respect article 1116 which determines those disputes between a Party and an investor of

another Party which may be submitted to arbitration is critical:

Article 1116: Claim by an Investor of a Party on its Own Behalf

1. An investor of a Party may submit to arbitration under this Section a
claim that another Party has breached an obligation under:

(@) Section A [which includes articles 1102-1105] or Article
1503(2) (State Enterprises), or

(b) Article 1502(3)(a) (Monopolies and State Enterprises) where
the monopoly has acted in a manner inconsistent with the Party’s obligations
under Section A,

and that the investor has incurred loss or damage by reason of, or arising
out of, that breach.

2. An investor may not make a claim if more than three years have
elapsed from the date on which the investor first acquired, or should have first
acquired, knowledge of the alleged breach and knowledge that the investor has
incurred loss or damage.

17. In its Award on Jurisdiction, the Tribunal concluded that it followed from the terms
of article 1116 that UPS, when invoking article 1502(3)(a) or article 1503(2) in respect of
actions by Canada Post, had to establish a breach by Canada Post of chapter 11 in addition
to satisfying the requirements of one or other of those provisions (paragraphs 47-69 and
134). As appears later, Canada contends that UPS should have brought this claim under
article 1117 (harm to investments of investors) rather than under article 1116 (harm to
investors). For the moment it is enough to note that in the present context the requirements

of article 1117 are identical to those of article 1116.

CANADA’S FURTHER JURISDICTIONAL OBJECTIONS

18. During the merits stage of the proceeding, Canada advanced a series of objections

that it characterized as “jurisdictional.” Canada’s claim is that these objections must be
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resolved before the Tribunal can consider the merits, as they affect the Tribunal’s right

under NAFTA to hear UPS’ complaints. These objections include the assertions:

- that UPS’ claims were not filed in a timely fashion as required by
article 1116(2),

- that (assuming that UPS was entitled to file its claims under Chapter
11 and was not time-barred) UPS erred in bringing its claims under article
1116 instead of under article 1117,

- that UPS has not established that it suffered any damage from the
actions complained of,

- that its complaints about unequal treatment in respect of Canada’s
customs practices are barred as they effectively are complaints about a
procurement (the Postal Imports Agreement) which is excepted from the
relevant chapter 11 disciplines that UPS claims to have been violated, and

- that the complaint about retaliation against UPS through failure to
award a contract to Fritz Starber falls outside the scope of the RASC and

fails to comply with time requirements of chapter 11.

19. Although Canada asserts that these objections affect the Tribunal’s jurisdiction, some
of the objections are more properly characterized as affirmative defenses. We will,
nonetheless, discuss three of these objections at the outset before turning to other aspects
of the dispute between UPS and Canada. The objection respecting the Postal Imports
Agreement is discussed in the section of the Award which addresses UPS’ complaint of
unequal treatment in respect of customs practices; as will appear, we do not reach the

objection in respect of the Fritz Starber claim.
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Time Bar

20. Canada contends that UPS’ claims are time-barred. This argument, Canada asserts,
applies to all of UPS’ claims except for its claims respecting Fritz Starber. As previously
noted, NAFTA article 1116(2) states:

An investor may not make a claim if more than three years have elapsed

from the date on which the investor first acquired, or should have first

acquired, knowledge of the alleged breach and knowledge that the investor

has incurred loss or damage.
Canada contends that this provision bars UPS’ claims because UPS either knew in fact or
should have known of the existence of the conduct that constituted each asserted breach
and of the information relevant to its losses from each breach more than three years before

it filed its complaint. Canada explains this contention at length in its pleadings and pressed

the matter quite vigorously during the hearing on the merits.

21. UPS contests this point, asserting that all of “the measures in dispute were either
maintained or first occurred after April 19, 1997, three years before the claim was made.”
The only measure UPS asserts to have occurred in its entirety after April 1997 was the
denial of a contract to Fritz Starber. We take up the issue regarding Fritz Starber

separately below.

22. With respect to all other claims, the measures that UPS claims violate Canada’s
NAFTA obligations were first implemented by Canada well before April 1997. With that

in mind, the arguments we must address here fall into two categories.

23. One category addresses assertions that UPS did not know of particular aspects of

Canada’s conduct relevant to its claims before April 1997. In one instance — its claim
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respecting Canada’s Publications Assistance Program (PAP) — UPS asserts that the
Program in its current form was not adopted until after April 1997. Canada discounts the
importance of this fact, as the PAP existed well before that time and was known to UPS
well before that time. Canada argues that the changes in the PAP after April 1997 do not
materially alter the nature of UPS’ complaint and, hence, should not affect the argument

respecting the time bar under article 1116(2).

24. The other category of arguments concerns the effect of on-going conduct by Canada.
UPS states that on-going conduct constitutes a new violation of NAFTA each day so that,
for purposes of the time bar, the three year period begins anew each day. Thus, under
UPS’ view, for any conduct that continued past April 1997, the limitation in Article

1116(2) does not affect this Tribunal’s jurisdiction over UPS’ claim.

25. Canada disputes this assertion, stating that the purpose of the time limitation in
article 1116(2) was to give certainty and finality so that the conduct of a NAFTA Party
would not be permanently subject to challenge. Under Canada’s view, that purpose is
defeated if each day of a continuing course of conduct constitutes a potential new breach of
NAFTA obligations. On this view, whenever an investor knew or should have known of

the conduct, the time bar should run from that point.

26. UPS’ response to this argument draws on logic and on precedent. Its argument on
the basis of logic is that an investor cannot know whether a NAFTA Party will continue the
conduct that constitutes an alleged breach before the Party determines whether it will end
or continue the conduct. Its argument from precedent is that under international law

generally, and also under prior NAFTA decisions, continuing acts are treated as continuing
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violations of international law obligations (and of NAFTA obligations) such that time bars

do not begin until the conduct has concluded.

27. UPS and Canada dispute the state of the law, especially of NAFTA law, on this
point. UPS argues that the general rule of international law, applied in many different
contexts, is that a continuing course of conduct, if in violation of a legal obligation,
constitutes a continued and renewed breach of that obligation. With respect to NAFTA,
UPS cites Feldman v Mexico, ICSID Case No ARB/(AF)/99/1, Interim Decision on
Preliminary Jurisdictional Issues (December 6, 2000), as authority for the proposition that
“state action beginning more than three years before the claim but continuing after that
date” is not barred under Article 1116. Canada does not deny the authority of Feldman,
but it does assert that the tribunal’s decision in Mondev International Ltd v United States of
America, ICSID Case No ARB/(AF)/99/2, Award (October 11, 2002), contradicts
Feldman. In Canada’s submission, Mondev stands as precedent that continuing acts do not
extend the time bar if the claimant first knew (or should have known) about the acts more

than three years before the claim was filed.

28. We agree with UPS that its claims are not time-barred. We put aside for the moment
the question of when it first had or should have had notice of the existence of conduct
alleged to breach NAFTA obligations and of the losses flowing from it. The generally
applicable ground for our decision is that, as UPS urges, continuing courses of conduct
constitute continuing breaches of legal obligations and renew the limitation period
accordingly. This is true generally in the law, and Canada has provided no special reason
to adopt a different rule here. The use of the term “first acquired” is not to the contrary, as

that logically would mean that knowledge of the allegedly offending conduct plus
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knowledge of loss triggers the time limitation period, even if the investor later acquires
further information confirming the conduct or allowing more precise computation of loss.

The Feldman tribunal’s conclusion on this score buttresses our own.

29. Further, Canada’s argument based on Mondev is not well taken. The tribunal in
Mondev did not find a continuing course of conduct time-barred. Indeed, it rejected the
United States’ argument that claims at issue were time-barred. The dicta that Canada
points us to are neither dispositive of the contentions in Mondev nor on point for this
decision. The dicta do not relate to a continuing course of conduct that began before and
extended past three years before a claim was filed. Instead, the dicta relate to a state action
that was completed but was subject to challenge in state court. In that instance, the state’s
action was completed and the information about it known — including the fact that the
investor would suffer loss from it — before subsequent court action was complete. The fact
that the exact magnitude of the loss was not yet finally determined would not have been
enough, in that tribunal’s judgment, to avoid the time bar if the time bar otherwise would
have applied. As it was, there was no time bar and no continuing course of conduct —
nothing in short that would shed any light or have any precedential consequence for

disposition of the matter before us.

30. Although we find that there is no time bar to the claims, the limitation period does
have a particular application to a continuing course of conduct. If a violation of NAFTA is
established with respect to any particular claim, any obligation associated with losses
arising with respect to that claim can be based only on losses incurred within three years of
the date when the claim was filed. A continuing course of conduct might generate losses

of a different dimension at different times. It is incumbent on claimants to establish the
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damages associated with asserted breaches, and for continuing conduct that must include a
showing of damages not from the inception of the course of conduct but only from the
conduct occurring within the period allowed by article 1116(2). This is not, however, a

matter we need to address further at this point apart from the specific claims.

31. Because Canada also contends that UPS’ claims should have been brought under
article 1117 rather than article 1116, it is important to note that for the purposes of the
discussion of NAFTA’s time bar the wording of the time bar is identical under articles
1116 and 1117. Our resolution of the time bar issue, in other words, is the same whether

we consider the claims from UPS as advanced under article 1116 or article 1117.

Article 1116 v. Article 1117

32. Canada urges us to find that the Tribunal lacks jurisdiction because UPS brought its
claims under NAFTA article 1116 (respecting harm to investors) rather than under NAFTA
article 1117 (respecting harm to investments of investors). In brief, Canada’s argument is
that any harm flowing from the conduct complained of primarily affects UPS Canada

rather than UPS.

33. Canada asserts that the distinction between filings under articles 1116 and 1117 is
not a mere formality. In Canada’s submission, it is incumbent on claimants to meet the
conditions precedent for claims under chapter 11 for the protection of both the NAFTA
Party and of the enterprises potentially involved in filing (and perhaps in receiving
compensation from) the claim. In particular, it asserts that, to meet the requirements of

NAFTA article 1121, there must be consent from both the investor and the investment for
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claims filed under article 1117 and that the requisite consent has not been filed in the

instant case.

34. UPS argues that Canada’s objection is not well taken. UPS asserts that it has
properly brought its claims under article 1116, that it is entitled to claim for losses incurred
by a wholly owned subsidiary, that this has been recognized by other NAFTA tribunals,
and that it should be allowed the election between claims under article 1116 and article
1117. UPS joins issue with Canada respecting the decisions of other NAFTA tribunals,
directly contradicting Canada’s reading of NAFTA tribunal decisions in the Mondev case
and in Pope & Talbot Inc v Canada, Award in Respect of Damages (May 31, 2002). If
this Tribunal does not accept its contentions respecting the construction of article 1116,

UPS asks that it be permitted to modify its claim as a claim under article 1117.

35.  We agree with UPS that the claims here are properly brought under article 1116 and
agree as well that the distinction between claiming under article 1116 or article 1117, in the
context of this dispute at least, is an almost entirely formal one, without any significant
implication for the substance of the claims or the rights of the parties. UPS is the sole
owner of UPS Canada. As such, it is entitled to file a claim for its losses, including losses
incurred by UPS Canada. If there were multiple owners and divided ownership shares for
UPS Canada, the question of how much of UPS Canada’s losses flow through to UPS — the
question posed by Canada here — may have very different purchase. As it is, there is no
reason to ask that question in the instant proceeding. Whether the damage is directly to
UPS or directly to UPS Canada and only indirectly to UPS is irrelevant to our jurisdiction
over these claims. That is clearly the same position taken by the tribunal in the Pope &

Talbot proceeding. Moreover, in this context, there is no substantial difference between
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claims filed under article 1116 and under article 1117. Canada has not been deprived of
any notice about the nature of the claim, and there is no reasonable question whether UPS
Canada or UPS would consent to filing the particular claims. We would not, in these
circumstances, require that UPS refile its complaint under article 1117 if that were the
better basis for its claims. In the event, however, that is not a conclusion we need reach

here.

Lack of damage

36. Canada also asserts that UPS’ complaint has not met a jurisdictional requisite in that
it failed to establish that UPS has suffered damage from the conduct it alleges constitutes
breaches of Canada’s NAFTA obligations. Although UPS submitted an affidavit and
expert report from Howard Rosen of the Law and Economics Consulting Group (LECG
Canada), Canada and its experts contend that the Rosen report fails to establish the
required harm and especially the requisite causality. Canada submitted a counter-report
from its experts, Ross Hamilton and lan Wintrip of Kroll Lindquist Avey (the Kroll
report), taking issue with the assumptions and analysis in the Rosen report. UPS, in turn,

criticizes the Kroll report and provides a reply report from its expert, Howard Rosen.

37.  We need not engage the debate between experts in order to reject Canada’s objection
respecting our jurisdiction. We make three observations respecting Canada’s objection,
the third of which alone would lead to the rejection of the objection. First, Canada
separates damage and causation in its analysis. These are not separate aspects of a claim of
damage. Rather, these are inseparable, as damage must flow from some cause. Second,
Canada mistakes as well the nature of the demonstration that a claimant must make under

article 1116. To recover damages, a claimant must demonstrate the loss suffered from the
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conduct that breaches NAFTA obligations within the purview of article 1116. But
jurisdiction over a claim attaches when the claim is properly put before us. UPS has
asserted that it has suffered a loss as an investor, and that its wholly owned investment,
UPS Canada, has suffered a loss, as a consequence of Canada’s alleged breaches of
obligations cognizable under chapter 11. Third and certainly decisively, while we need not
engage at this point the debate between the Rosen reports and the Kroll report, we
conclude that UPS and its expert have supplied enough to state a prima facie case of
damage to UPS from Canada’s actions at issue in this proceeding. As we indicated in our
preliminary Award on Jurisdiction, that showing is enough for us to proceed to a

consideration of the merits of UPS’ claims.

38.  We note that the showing we have evaluated at this point is subject to a different
standard when the question becomes what damage has been sustained and what remedy is
appropriate. At that stage, a claimant must show not only that it has persuasive evidence of
damage from the actions alleged to constitute breaches of NAFTA obligations but also that
the damage occurred as a consequence of the breaching Party’s conduct within the specific
time period subject to the Tribunal’s jurisdiction. As we observed above, where a
continuing course of conduct is at issue, the damage must flow from conduct that occurred
within the three-year time period preceding the complaint. Evaluation of the damage

actually incurred is not, however, apposite to disposition of Canada’s objection here.

Other objections

39. Although Canada advances other objections, we will not address them here. We take

up the assertions that the Postal Imports Agreement constitutes a procurement not subject
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to claims under article 1102 and that the Fritz Starber claims fall outside our jurisdiction in

conjunction with our discussion of the merits of those particular claims.

APPROACH TO INTERPRETATION

40. As will appear, the principal arguments on the merits relate to the provisions
summarized in paragraphs 14-15 and particularly articles 1102, 1502(3)(a) and 1503(2).
UPS places their interpretation in the context of the objectives of the Agreement which are

stated in article 102:

Article 102: Objectives

1. The Objectives of this Agreement, as elaborated more specifically
through its principles and rules, including national treatment, most-favored-
nation treatment and transparency, are to:

(@) eliminate barriers to trade in, and facilitate the cross-border movement
of, goods and services between the territories of the Parties;

(b) promote conditions of fair competition in the free trade area;

(c) increase substantially investment opportunities in the territories of the
Parties;

(d) provide adequate and effective protection and enforcement of
intellectual property rights in each Party’s territory;

(e) create effective procedures for the implementation and application of
this Agreement, for its joint administration and for the resolution of
disputes; and

(f) establish a framework for further trilateral, regional and multilateral
cooperation to expand and enhance the benefits of this Agreement.

2. The Parties shall interpret and apply the provisions of this Agreement

in the light of its objectives set out in paragraph 1 and in accordance with
applicable rules of international law.

41. UPS comments, in respect of paragraph (2) of article 102, that interpretation in

accordance with both the objectives of the NAFTA and the applicable rules of international
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law is confirmed by the direction in article 1131(1) to the Tribunals that they “shall decide
the issues in dispute in accordance with this Agreement and applicable rules of
international law”. Part of the applicable rules of international law, it continues, is set out
in articles 31 and 32 of the Vienna Convention on the Law of Treaties concerning treaty
interpretation, on the basis that those articles state customary international law. Articles 31
and 32 require interpretation in good faith in accordance with the ordinary meaning of the
words used, in their context, and in light of the treaty’s object and purpose. The objects
and purposes, UPS continues, include trade liberalization (paragraph (a) of article 102(1)),
the promotion of conditions of fair competition (paragraph (b)) and increasing substantially
investment opportunities between the Parties (paragraph (c)). It cites a number of NAFTA
decisions recognizing the importance of interpreting the Agreement in light of its objects
and purposes. UPS calls attention to the requirement of article 31(3)(c) of the Vienna
Convention that “relevant rules of international law applicable to the relations between the
Parties” be taken into account in interpreting treaty provisions. The “supplementary means

of interpretation” dealt with in article 32 did not in fact play any role in the hearing.

42. Canada also cites article 31 of the Vienna Convention as embodying the general rule
of interpretation which, it says, quoting the International Law Commission, “mandates a
single combined operation”. UPS, it says, fails to give proper weight to the ordinary
meaning of the words of the particular provisions of the Agreement on which the claim
depends. So far as the context and the direction about relevant rules of international law in
article 31(3)(c) of the Vienna Convention are concerned, Canada calls attention to
instruments drawn up within the Universal Postal Union and the World Customs
Organization. In relation to the object and purpose of the NAFTA, it first recalls the

opening words of article 102 — the objectives are “elaborated more specifically through its
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principles and rules, including national treatment, most favored nation treatment and
transparency”; and secondly mentions that the objectives are set out in the preamble as
well as in article 102. While the preamble includes the goal of increasing investment
opportunities it also includes the Parties’ expression of their desire to “preserve their
flexibility to safeguard public welfare”. According to Canada, the preamble and article
102 strike a balance between the diverse objectives common to the NAFTA Parties. Citing
a NAFTA Tribunal in the ADF case, it submits that it would be unreasonable to give any

one objective too much weight. It quotes the following paragraph from that decision:

[t]he object and purpose of the parties to a treaty in agreeing upon any
particular paragraph of the treaty are to be found, in the first instance, in the
words in fact used by the parties in that paragraph. (ADF Group Inc v. United
States of America, ICSID Case No ARB (AF)/00/1, Award (January 9, 2003),
paragraph 147.)
43. The essential differences between the parties relate to the application to particular
provisions of NAFTA of the law reflected in article 31 of the Vienna Convention rather
than to the authority, relevance and understanding of that statement which, as the
International Court of Justice has recently affirmed, is well recognized as part of customary
international law: Case Concerning the Application of the Convention on the Prevention

and Punishment of the Crime of Genocide (Bosnia and Herzegovina v. Serbia and

Montenegro), Judgment (26 February 2007), paragraph 160.

44. 1t is convenient to deal with two of those differences now. The first is whether the
obligations undertaken by “Each Party” in articles 1102-1105 are obligations of Canada
Post as well as of Canada. The resolution of that difference is critical for major parts of
UPS’s claim: the second, third and fifth of the headings in paragraph 11 above, and

subparagraph (a) in part and subparagraphs (d) and (e) in full of paragraph 22 of its RASC
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(set out in paragraph 13 above). Those claims relate to central elements of UPS’s case.
The second difference relates to the meaning of the expression to be found in both article
1502(3)(a) and article 1503(2) “any regulatory, administrative or governmental authority”.
That difference may be significant for the claim made in subparagraph (e) of paragraph 22

of the RASC.

Is CANADA POST A “PARTY” TO THE AGREEMENT WITHIN THE MEANING OF ARTICLES
1102 AND 1105?
45. Three of UPS’ claims as set out in paragraph 11 above are based in whole or in part
on the proposition that the actions of Canada Post which are alleged to be in breach of
articles 1102 and 1105 are attributable to Canada. They are the claims in respect of the
access by Purolator to the Canada Post infrastructure, the use by Canada Post of that
infrastructure and the actions of Canada Post in relation to Fritz Starber. In respect of the
first and second the RASC alleges several breaches of national treatment by Canada,

through its agent Canada Post. The first reads:

26. Canada Post has provided treatment more favorable than that provided to
UPS or UPS Canada. UPS has been denied access to the monopoly
infrastructure and network, unlike Purolator and other divisions of Canada Post
which compete in the non-monopoly market.

There is then an elaboration in the following paragraphs concerning the activities of
Canada Post relating to its accounting methods, franchising, and the use by Canada Post of

its facilities to provide non monopoly products. Paragraphs 29 and 30 provide:

29. Canada Post has acted inconsistently with Canada’s obligations under
NAFTA Article 1102 by not allowing the Investment similar access to
Canada’s monopoly infrastructure and network that is provided to Canada’s
non-monopoly business or alternately by failing to ensure, through accounting,
regulatory and/or structural measures, that Canada Post does not employ the
monopoly infrastructure and network on such terms and in such a way as to
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alter the conditions of competition in the non-monopoly market to the
disadvantage of the Investor.

30. Canada Post is further able to obtain treatment more favorable than that
obtained by the Investor and its Investment through Canada’s provision of
borrowings to Canada Post at less than market rates by using a guarantee of
Canada and by virtue of the fact that Canada does not require a market or
commercial rate of return upon its investment in Canada Post. As a result of
this and other more favorable treatment, Canada Post is able to price its non-
monopoly products at below properly or fairly attributable costs by taking
advantage of below market debt charges and the lack of a requirement by
Canada that Canada Post provide a return on its capital. Canada Post is further
able to use these advantages to develop and compete in non-monopoly postal
services markets, without properly attributing costs incurred in so doing and
while pricing below those costs.
46. Canada submits that those actions of Canada Post are not to be attributed to it. As
discussed later, the first and second claims are also presented as breaches of article
1502(3)(a) or article 1503(2). That contention invokes Canada’s alleged breach of its
obligation under articles 1502(3)(a) and 1503(2) to ensure that government owned or
designated monopolies or State enterprises exercising certain delegated authority comply
with Chapter 11. That alternative argument would not however have to be addressed were
we to hold that Canada Post’s actions were directly attributable to Canada. We
accordingly first consider whether the impugned actions of Canada Post are actions of

Canada, a “Party” to the NAFTA, for the purposes of articles 1102-1105.

47. In support of its argument, UPS draws on relevant provisions of the Draft Articles on
Responsibility of States for Internationally Wrongful Acts, adopted by the International
Law Commission in 2001, as accepted propositions of customary international law, a status
recently recognized (at least in relation to article 4) by the International Court of Justice in

the Genocide Convention case, paragraph 385. In particular it invokes article 4:



=24 -

Conduct of organs of a State

1.  The conduct of any State organ shall be considered an act of that State
under international law, whether the organ exercises legislative, executive,
judicial or any other functions, whatever position it holds in the organization of
the State, and whatever its character as an organ of the central government or
of a territorial unit of the State.

2. An organ includes any person or entity which has that status in
accordance with the internal law of the State.

UPS refers to the ILC’s commentary to article 4. The reference to a “State organ” in that
provision covers all the “individual or collective entities which make up the organization

of the State and act on its behalf” (paragraph 1). Further, according to the commentary,

(5) The principle of the unity of the State entails that the acts or omissions of
all its organs should be regarded as acts or omissions of the State for the
purposes of international responsibility.

(6) Thus the reference to a State organ in article 4 is intended in the most
general sense. It is not limited to the organs of the central government, to
officials at a high level or to persons with responsibility for the external
relations of the State. It extends to organs of government of whatever kind or
classification, exercising whatever functions, and at whatever level in the
hierarchy. . ..

(12) The term “person or entity” ... used in article 4 ...isused ... in a
broad sense to include any natural or legal person, including an individual
office holder, a department, commission or other body exercising public
authority, etc.

48. UPS also refers to article 5 of the International Law Commission text:

Conduct of persons or entities exercising elements of governmental authority

The conduct of a person or entity which is not an organ of the State under
article 4 but which is empowered by the law of that State to exercise elements
of the governmental authority shall be considered an act of the State under
international law, provided the person or entity is acting in that capacity in the
particular instance.
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When addressing the word “governmental”, as used in article 1502(3)(a) and article

1503(2), UPS quoted this passage from the commentary to article 5:

The justification for attributing to the State under international law the conduct
of “para-statal” entities lies in the fact that the internal law of the State has
conferred on the entity in question the exercise of certain elements of the
governmental authority. If it is to be regarded as an act of the State for
purposes of international responsibility, the conduct of an entity must
accordingly concern governmental activity and not other private or commercial
activity in which the entity may engage.
49. Whether Canada Post’s conduct falls under article 4 or under article 5, says UPS,

there is clear and undeniable state responsibility attributable to Canada.

50. The UPS submission then turns to the Canada Post Corporation Act 1981 by which
Canada Post was created in place of a regular department of State. UPS refers to
provisions of the Act stating that Canada Post is “an institution of the Government of
Canada” (s5(2)(e)) and “an agent of Her Majesty in right of Canada” (s23). Further,
Canada Post, under its regulation-making power, may define the scope of its letter mail
monopoly (1) by defining the meaning of a “letter” and (2) by setting the price. (Under the
Act, any private letter mail provider must charge three times the price as set.) The
regulations may also cover Canada Post’s right to place street mail boxes in public places

and its right to have access to mail boxes in apartments, condominia and offices.

51. UPS quotes Canadian judicial and executive statements to the effect that Canada Post
is “part of the government” or “part of its decision-making machinery” and calls attention
to Canada’s Statement of Defense which justifies Canada Post’s actions as necessary to
fulfill its Universal Service Obligation, a public obligation which UPS says is delegated to

Canada Post by the 1981 Act. Further, Canada Post is expressly listed as being subject to
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Canada’s NAFTA procurement obligations under NAFTA chapter 10 (in annex 1001.1a-

2).

52. UPS also places emphasis on a Report of a World Trade Organisation dispute
settlement panel in Canada — Certain Measures Concerning Periodicals, WT/DS31/R,
Report of Panel (March 14, 1997). In that case, the United States claimed that Canada
Post’s practice of charging domestic periodicals lower postal rates than it charged imported
periodicals was in breach of article I11:4 of the General Agreement on Tariffs and Trade
1994. That provision required that products of the territory of a Member imported into the
territory of another be accorded treatment not less favorable than that accorded to like
products of national origin in respect, among other things, of regulations or requirements
affecting their sale, transportation or distribution. The Parties agreed that the products
were like and that the fact that Canada Post applied higher rates clearly affected the sale,
transportation and distribution of imported periodicals. Canada argued that since Canada
Post was a Crown corporation with a legal personality distinct from the Canadian
Government the “commercial Canadian” or “international rates” it charged were out of the
Government’s control and did not qualify as “regulations” or “requirements” within article

I1:4.

53. The dispute settlement panel rejected Canada’s argument on this point
(paragraphs 5.35-39). (Its defense succeeded on a separate ground and the appeal to the
Appellate Body did not raise the present issue: Canada — Certain Measures Concerning
Periodicals, AB-1997-2, WT/DS31/AB/R, Report of the Appellate Body (June 30, 1997.)
The pricing was to be seen as within article I11:4. The panel gave two reasons for its

conclusion. Canada Post generally operated under government instructions; and if the
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Canadian Government considered Canada Post’s pricing policy to be inappropriate it could
instruct Canada Post to change the rates under its power of direction conferred by the Act.
That analysis, said the panel, was unaffected by the fact that Canada Post had a legal
personality distinct from the Canadian Government. The panel concluded that the pricing
policy of Canada Post was a governmental measure and was to be regarded as
governmental “regulations” or “requirements” within article 111:4. This conclusion was
supported by a statement of principle in paragraph 1 of article 111, which was part of the
context in terms of article 31(1) of the Vienna Convention, that internal measures not be
applied so as to afford protection to domestic production. UPS submits that this Tribunal

should reach the same conclusion.

54. Canada does not challenge the propositions of customary international law as stated
by the ILC nor, in general, UPS’s characterization of the status of Canada Post in Canadian
law. Rather it considers those propositions and that characterization to be irrelevant to the
current matter and to be displaced by the specific terms of the NAFTA. The WTO ruling,

it says, is also not in point.

55. The propositions of customary international law on which UPS places such weight
have a “residual character”, to quote the ILC in its commentary to its state responsibility
text (introductory paragraph to Part Four of the draft articles). Article 55 makes that clear

by reference to the lex specialis principle:

Lex specialis

These articles do not apply where and to the extent that the conditions for the
existence of an internationally wrongful act or the content or implementation of
the international responsibility of a State are governed by special rules of
international law.
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The special rules, the first sentence of the commentary to the provision says, may make
special provisions for determining whether there has been a breach. Canada submits that
in this case we do face special provisions relating to attribution, to the content of the
obligation and to methods of implementation (through the investor which initiated
arbitration) which would displace any possible operation of the residual proposition of law

reflected in article 4 about the attribution of acts of a “State organ”.

56. As an alternative argument, Canada submits that it is the proposition set out in
article 5 that is in point rather than that in article 4. On the basis of that article, what we
would be concerned with here is an entity which is not an organ of the State under article
4. But in Canada’s opinion the proposition stated in article 5 does not apply since the
entity, Canada Post, has not, in terms of that proposition, been empowered by the law of

the State, Canada, to exercise “elements of the governmental authority”.

57. As article 31 of the Vienna Convention indicates, we are to find the ordinary
meaning of the terms of the Agreement in their context and in the light of its object and
purpose. Articles 1102-1105, read alone, could well be understood as applying to Canada
Post. For the reasons given by UPS, Canada Post may be seen as part of the Canadian
government system, broadly conceived. In terms of Canada’s very strong submissions,
which appear to accord fully with the facts and the history, Canada Post has an essential
role in the economic, social and cultural life of Canada. Moreover, like national postal
administrations around the world, it meets the obligation of Canada, owed to all other
members of the Universal Postal Union, to ensure that international mail is delivered

within Canada. Counsel for Canada spoke forcefully of these matters in his opening:
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Now, Canada has, and has had, a single integrated postal service for the
delivery of mail from its earliest beginnings as a nation. Indeed, the Post was
integral to Canada’s development as a nation. The Post was assigned the
responsibility of assisting in the economic expansion of the country through its
provision of an accessible, effective, and inexpensive system of national
communication.

The Post carried out this function through creating a national postal
network, and they are of routes, postal offices, and they advance the frontier
and accelerated the economic development of Canada.

...[T]he Post is as integral to Canada as is the [Royal Canadian
Mounted Police]. It ... is an essential part of our national development, and
any attempt to destabilize it will be to the disadvantage of Canada.

The ... Post ... was also assigned a social responsibility of assisting in
the development of a literate, educated and aware citizenry, providing
inexpensive, reliable, and timely delivery of newspapers, books and
information.

The Post Office . .. was one of the first principal departments created in
1867 at the time of our confederation. It continued to provide and, in fact,
expanded the wide range of services that had already been provided by the
various provincial authorities prior to confederation. These services had
always included both letter and parcel service within a single integrated
collection and delivery network.

Post offices had a pervasive presence in all communities right across
Canada, including remote rural locations, from a total of 25 post offices in
1817, the number grew to 14,000 by 1913. As a result of demand for postal

services, the Post had to be present in virtually every community across the
country.

58. Articles 1102-1105 are not however to be read alone. They are to be read with
chapter 15 and, so far as this Tribunal is concerned, with the jurisdictional provisions of
articles 1116 and 1117. The immediately relevant provisions of chapter 15 are the two

specific provisions which UPS contends Canada is breaching. They are articles 1502(3)(a)

and 1503(2) which provide:
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Article 1502: Monopolies and State Enterprises

3. Each Party shall ensure, through regulatory control, administrative
supervision or the application of other measures, that any privately-owned
monopoly that it designates and any government monopoly that it maintains or
designates:

(@) acts in a manner that is not inconsistent with the Party’s obligations
under this Agreement wherever such a monopoly exercises any regulatory,
administrative or other governmental authority that the Party has delegated
to it in connection with the monopoly good or service, such as the power to
grant import or export licenses, approve commercial transactions or impose
quotas, fees or other charges;

Article 1503: State Enterprises

2. Each Party shall ensure, through regulatory control, administrative
supervision or the application of other measures, that any state enterprise that it
maintains or establishes acts in a manner that is not inconsistent with the
Party’s obligations under Chapters Eleven (Investment) and Fourteen
(Financial Services) wherever such enterprise exercises any regulatory,
administrative or other governmental authority that the Party has delegated to
it, such as the power to expropriate, grant licenses, approve commercial
transactions or impose quotas, fees or other charges.

59. Several features of these provisions read as a whole lead the Tribunal to the
conclusion that the general residual law reflected in article 4 of the ILC text does not apply
in the current circumstances. The special rules of law stated in chapters 11 and 15, in
terms of the principle reflected in article 55 of the ILC text, “govern” the situation and

preclude the application of that law:

o0 chapter 11 and chapter 15 draw a clear distinction between the “Parties”, on the
one side, and government and other monopolies and State enterprises, on the
other. The governments which negotiated and agreed to NAFTA did not simply
and directly apply the rather generally stated obligations of chapter 11 to

government and other monopolies and to State enterprises as well as to
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themselves. Rather they elaborated a more detailed set of provisions about
competition, monopolies and State enterprises and incorporated them in a distinct
chapter (chapter 15) of the Agreement.

The particular provisions of chapter 15 themselves distinguish in their operation
between the Party on the one side and the monopoly or enterprise on the other. It
is the Party which is to ensure that the monopolies or enterprises meet the Party’s
obligations stated in the prescribed circumstances. The obligations remain those
of the State Party; they are not placed on the monopoly or enterprise.

Were the expression “Each Party” in the two paragraphs of articles 1502(3)(a) and
1503(2) to be read as including Canada Post in the particular circumstances of this
case, the paragraphs would in effect require Canada Post (as “Party”) to ensure
that itself (as a government monopoly or State enterprise) complied with certain
obligations; if that reading is not nonsensical it is certainly very odd.

The particular obligations of compliance with chapter 11 which are in issue under
articles 1502(3)(a) and 1503(2) are confined, at least in some degree (discussed
later), by the requirement that there be a delegation by the Party to the monopoly
or enterprise of regulatory, administrative or other governmental authority which
the monopoly or enterprise has exercised. (UPS’ submissions do not go to the
extent that all actions of all monopolies (private as well as public) and that all
actions of all State enterprises are “governmental”.) That limit would have no
effect if Canada Post were to be treated as a “Party” and as itself bound by the
obligations of chapter 11.

Four (at least) of the particular obligations which would fall within the obligations
of a Party under chapter 11 and which could be the subject of investor arbitration
were the allegations to be made directly against that Party are not among the
obligations, subject to investor arbitration, specifically identified in articles 1116
and 1117 (see paragraph 16 above). The relevant provisions are article

1502(3)(b), (c) and (d) and article 1503(3):
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and the precise placing of limits on investor arbitration when it is the actions of the
monopoly or the enterprise that are principally being questioned would be put at naught on
the facts of this case were the submissions of UPS to be accepted. It is well established

that the process of interpretation should not render futile provisions of a treaty to which the
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Article 1502: Monopolies and State Enterprises

3. Each Party shall ensure, through regulatory control, administrative

supervision or the application of other measures, that any privately-owned
monopoly that it designates and any government monopoly that it maintains or
designates:

(b) except to comply with any terms of its designation that are not
inconsistent with subparagraph (c) or (d), acts solely in accordance with
commercial considerations in its purchase or sale of the monopoly good or
service in the relevant market, including with regard to price, quality,
availability, marketability, transportation and other terms and conditions of
purchase or sale;

(c) provides non-discriminatory treatment to investments of investors, to
goods and to service providers of another Party in its purchase or sale of the
monopoly good or service in the relevant market; and

(d) does not use its monopoly position to engage, either directly or
indirectly, including through its dealings with its parent, its subsidiary or
other enterprise with common ownership, in anticompetitive practices in a
non-monopolized market in its territory that adversely affect an investment
of an investor of another Party, including through the discriminatory
provision of the monopoly good or service, cross-subsidization or predatory
conduct.

Article 1503: State Enterprises

3. Each Party shall ensure that any state enterprise that it maintains or

establishes accords non-discriminatory treatment['] in the sale of its goods or
services to investments in the Party’s territory of investors of another Party.

The careful construction of distinctions between the State and the identified entities

Under article 1505, “‘non-discriminatory treatment’ means the better of national treatment and most-

favored-nation treatment, as set out in the relevant provisions of this Agreement”, that is in articles 1102 and 1103.
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parties have agreed unless the text, context or purpose clearly so demand, e.g. Constitution
of the Maritime Safety Committee of the Inter-Governmental Maritime Consultative
Organization, Advisory Opinion of 8 June 1960, ICJ Reports 1960, p. 150, p. 160 and
Border and Transborder Armed Actions (Nicaragua v. Honduras) Jurisdiction and

Admissibility, Judgment, 1CJ Reports 1988, p. 69, p. 89.

61. The foregoing analysis of the Agreement also shows why the WTO panel report in
the Canada Periodicals case (paragraphs 52-53 above) is not in point. The provisions of
the GATT considered in that case do not distinguish, as chapters 11 and 15 of NAFTA
plainly and carefully do, between organs of State of a standard type (like the Canadian Post

Office before 1981) and various other forms of State enterprises.

62. Accordingly, we conclude that actions of Canada Post are not in general actions of
Canada which can be attributed to Canada as a “Party” within the meaning of articles 1102
to 1105 or for that matter in articles 1502(3)(a) and 1503(2). Chapter 15 provides for a lex
specialis regime in relation to the attribution of acts of monopolies and state enterprises, to
the content of the obligations and to the method of implementation. It follows that the
customary international law rules reflected in article 4 of the ILC text do not apply in this

case.

63. It will be recalled that UPS also contends, as an alternative to the argument based on
the rules of customary international law reflected in article 4 of the ILC text, that the
proposition reflected in its article 5 apply to make Canada directly responsible for actions
of Canada Post. That provision (set out in paragraph 48 above) is concerned with the

conduct of non-State entities. It attributes to the State “[t]he conduct of a person or activity
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which is not an organ of the State ... but which is empowered by the law of that State to
exercise elements of the governmental authority . . . provided the person or entity is acting
in that capacity in the particular instance”. For reasons we have already given, there is real
force in the argument that in many if not all respects the actions of Canada Post over its
long history and at present are “governmental” in a broad sense (e.g. paragraph 57 above).
We again recall however that the proposition in article 5 of the ILC text (as in other
provisions) has “a residual character” and does not apply to the extent that the conditions
for the existence of an internationally wrongful act or the content or implementation of a
State’s international responsibility are governed by special rules of international law — the
lex specialis principle (paragraph 55 above). For the reasons which we have just given in
relation to the argument based on article 4, and in particular the careful structuring and
drafting of chapters 11 and 15 and which we need not repeat, we find that this argument
also fails, as a general proposition. It would be otherwise if in a particular situation
Canada Post were in fact exercising “governmental authority”, as Canada indeed accepts in
one respect as we soon record (paragraph 67). But in the absence of such an exercise the
consequence for the claim of the findings of law made in this part of the award is that the
challenges to the actions of Canada Post made under the second, third and fifth of the

headings set out earlier in paragraph 11 all fail. For convenience we set them out again:

- (2) Purolator’s access to Canada Post’s infrastructure is unfair to UPS

- (3) Canada permits Canada Post to misuse its monopoly infrastructure in ways
unfair to UPS

- (5) Canada Post’s retaliation against UPS in respect of a possible contract with Fritz

Starber for raising this NAFTA claim is unfair to UPS.
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The national treatment claim based on the actions of Canada Post as opposed to the direct

actions of Canada set out in paragraph 22 (a) of the RASC (paragraph 13 above) fails for

the same reason.

CLAIMS UNDER CHAPTER 15: “REGULATORY, ADMINISTRATIVE OR OTHER
GOVERNMENTAL AUTHORITY”

64. UPS’ alternative claim in relation to the use of Canada Post’s infrastructure and
Canada Post’s actions affecting Fritz Starber is that Canada has breached its obligations

under chapter 15 to ensure that Canada Post complies with chapter 11.

65. The RASC reflects the ruling in the Award on Jurisdiction (paragraph 17 above) that
UPS, when invoking article 1502(3)(a) or article 1503(2), must both satisfy their terms and
also show a breach by Canada Post of a provision of chapter 11 A which includes articles

1102 to 1105. The pleading in the Claim is that:

52. Canada has failed to supervise or exercise control over Canada Post to
ensure Canada Post has not acted in a manner inconsistent with Canada’s
obligations under Section A of NAFTA Chapter 11. These NAFTA
inconsistencies include the violation of:

a. NAFTA Article 1102 by permitting non-monopoly products the
benefits realized from the monopoly infrastructure without the appropriate
charges being allocated to the non-monopoly sector. These benefits are not
provided to the Investor and its Investment resulting in less favorable
treatment.

b. NAFTA Atrticles 1103 and 1104 by providing better treatment to
Investors and Investments that are parties to other trade and investment
treaties that Canada has entered into after the NAFTA came into force; and

c.  NAFTA Atrticle 1105 through arbitrary and unfair conduct such as
the unfair and discriminatory treatment of UPS’s Canadian subsidiary, Fritz
Starber, Inc.

66. The Memorial and the Reply allege three relevant breaches by Canada Post:
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a. Canada Post’s discriminatory leveraging of the Monopoly Infrastructure, in
particular

measures of Canada Post that provide competitive advantages to Purolator;
and

measures of Canada Post providing competitive advantages to its own
courier services;

b. Canada Post’s failure to perform customs duties and collect duties and
taxes; and

c. Canada Post’s unfair denial of Fritz Starber’s bid.

67. Canada accepts that Canada Post’s actions in respect of the collection of customs
duties fall within “delegated” “governmental authority” in terms of article 1502(3)(a) and
article 1503(2). That part of the claim is considered in a later section of this award.
Canada does not however accept that the actions identified in paragraphs (a) and (c) fall

within “delegated” “governmental authority”.

68. We have already set out the terms of those two provisions (paragraph 58). A
claimant which wishes to invoke them must establish that the monopoly or state enterprise
in question is exercising a “regulatory, administrative or other governmental authority that
the Party has delegated to it”. While the first provision continues with the phrase “in
connection with the monopoly good or service” and the second contains no such wording
the parties made nothing of that, nor did they see any significance in the differences

between the instances of “governmental authority” which each lists:

- such as the power to grant import or export licenses, approve commercial
transactions or impose quotas, fees or other charges (article 1502(3)(a));

- such as the power to expropriate, grant licenses, approve commercial
transactions or impose quotas, fees or other charges (article 1503(2)).
(differences emphasized)
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69. We make three points about these provisions at the outset. First, the obligations
accepted by the Parties are obligations of result and not simply obligations of conduct.
They must “ensure” by one measure or another that in the prescribed circumstances the
monopoly (private as well as public) or the State enterprise does not act inconsistently with
the Parties’ own obligations under the identified provisions of NAFTA (the whole
Agreement under article 1502(3)(a) and chapters 11 and 14 under article 1503(2)).
Secondly, the Parties agree that Canada Post is a State enterprise within the meaning of
article 1503(2); that position is supported by the definition of “State enterprise” in annex
1505; although that definition is said to be for the purposes of article 1503(3) there can be
no reason of substance why it does not apply more generally. Given that the obligation of
Canada under article 1502(3)(a) does not differ in the circumstances of this case from that
under article 1503(2), we need not consider whether Canada Post is not only a State
enterprise under article 1503 but is also a government monopoly, whether a designated or
maintained one, under article 1502. Thirdly, under note 45 of the Agreement, in article
1502(3):

a “delegation” includes a legislative grant, and a government order, directive or

other act transferring to the monopoly, or authorizing the exercise by the

monopoly of, governmental authority.
Again we can see no reason, nor did the parties suggest one, for not applying this definition

to article 1503 as well.

70. An essential purpose of the two particular paragraphs is to ensure that a State Party
does not avoid its own obligations under the Agreement as a whole (in terms of article
1502(3)(a)) or under chapters 11 and 14 (in terms of article 1503(2)) by delegating

governmental authority to a monopoly (private or public) or to a State enterprise. While,
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as noted earlier, the jurisdiction of tribunals such as this is confined, in both situations, to
chapter 11 issues by articles 1116 and 1117, those limits on arbitrability do not affect the
existence and binding character of the substantive obligations, including any which may

fall outside the scope of the arbitration provisions.

71. The parties disagree about the scope of the expression “regulatory, administrative or
other governmental authority that the Party has delegated to it”. According to UPS,
Canada Post always acts under governmental authority. None of its acts are sufficiently

commercial to lose their governmental nature. Canada, by contrast, contends that

the ordinary meaning of the terms in articles 1502(3)(a) and 1503(2) indicate
that the contemplated activity is in the nature of what a government would
usually do in its sovereign capacity, that is to control or govern State. Further,
the power to undertake this activity has to have been specifically and formally
transferred to the monopoly or State enterprise.

That meaning gains further support, Canada says, from the context and the object and

purpose of the Agreement.

72. We begin with the proposition that the expression must have the effect of narrowing
the range of the actions of State enterprises and monopolies, private as well as public, that
are covered by it. Not all actions of all monopolies and of all State enterprises which are
claimed to be inconsistent with the obligations of the Parties under the Agreement as a
whole (in terms of article 1502(3)(a)) or under chapter 11 or chapter 14 (in terms of article
1503(2)) are caught. The provisions operate only where the monopoly or enterprise
exercises the defined authority and not where it exercises other rights or powers. They

have a restricted operation.
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73. The character of that restriction is to be determined in substantial part by the
expression “exercises any regulatory, administrative or other governmental authority”.
That expression is to be read with the instances of authority which each provision lists and
with the obligations undertaken by the Parties in relation to other activities of the
monopolies and State enterprises as stated in other provisions of the two articles, in
particular in 1502(3)(b), (c) and (d) and article 1503(3) (set out in paragraph 64 above).
The activities covered in those provisions are the making of purchases and sales rather than
the exercising of governmental authority. Those activities, as article 1502(3)(b)
emphasizes, have a commercial character rather than a governmental one. Also significant

is that they are not subject to investor initiated arbitration under articles 1116 and 1117.

74. That contrast with commercial activities emphasizes the particular character of the
limiting phrase. The monopoly or enterprise is exercising a “governmental authority”
delegated to it by the State Party. To be contrasted with the exercise of that authority is the
use by a monopoly or State enterprise of those rights and powers which it shares with other
businesses competing in the relevant market and undertaking commercial activities. Those
rights and powers include the rights to enter into contracts for purchase or sale and to
arrange and manage their own commercial activities. It is the exercise of just such rights
and powers by Canada Post in respect of Purolator and the management of its own courier

business that is challenged by UPS in this part of the case.

75. The limited scope of “governmental authority” also appears from another contrast
within the articles. The contrast is between the statement of the measures a Party must
take to meet its absolute obligations of result under chapter 15 on the one side, and on the

other the carefully limited statement of “governmental authority” the delegated exercise of
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which by the monopoly or enterprise triggers the operation of those obligations undertaken
by each Party. Under article 1502(3) and article 1503(2) the Party’s absolute obligation to
ensure compliance is to be achieved “through regulatory control, administrative
supervision or the application of other measures”, an expression which in its own terms
and especially in context cannot be confined within any genus. The contrast is even starker
in the case of article 1503(3) (paragraph 64 above) under which the obligation is an
obligation to “ensure”, unadorned. While the first and second means of ensuring
compliance set out in articles 1502(3) and 1503(2) (“regulatory control” and
“administrative supervision”) may be seen as comparable to the “regulatory, administrative
or other governmental authority” exercised under delegation to the monopoly or enterprise,
the obligation to ensure compliance imposed by article 1503(3) is absolute and the “other
measures” contemplated by article 1502(3) must also, for reasons of parallelism among

others, be read in the same unconfined way.

76. It is convenient at this point to return to article 5 of the ILC’s State responsibility text
and in particular to its commentary, quoted earlier (paragraph 48). That provision, it will
be recalled, attributes to the State the conduct of non-State organs “empowered by the law
of that State to exercise elements of the governmental authority” when it acts in that
capacity. The final sentence of the paragraph from the commentary to which UPS has

already referred us (also in paragraph 48 above) gives a further example of the contrast:

Thus, for example, the conduct of a railway company to which certain police
powers have been granted will be regarded as an act of the State under
international law if it concerns the exercise of those powers, but not it if
concerns other activities (e.g. the sale of tickets or the purchase of rolling-
stock).
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77. As indicated, Canada has no quarrel with the proposition that in collecting customs
duties Canada Post is exercising delegated governmental authority (as with the exercise by
the railway of police powers in the ILC example). But Canada submits, by contrast, that
the decisions which Canada Post makes in the course of the establishment, expansion,
management, conduct and operation of its overall business, about its own use of its
infrastructure for its non monopoly services and about the use by Purolator of the
infrastructure are commercial decisions without the governmental character required by
article 1502(3)(a) and article 1503(2). In terms of the ILC’s example, those decisions are
comparable to decisions taken by the railway company about its sales and purchases. We

agree with that submission.

78. For the foregoing reasons, the Tribunal concludes that the decisions of Canada Post
relating to the use of its infrastructure by Purolator and by its own competitive services are
not made in the exercise of “governmental authority” either in terms of article 1502(3)(a)
or article 1503(2) or (assuming it to be relevant) in terms of the rules of customary
international law reflected in article 5 of the ILC text. They are rather to be seen as
commercial activities. It accordingly follows that this part of the claim made by UPS in

respect of the actions of Canada Post fails.

79. Given that conclusion we do not find it necessary to decide whether the phrase
“exercises any regulatory, administrative or other governmental authority that the Party has
delegated to it” requires that the authority referred to is coercive, that is, that the exercise
of the power has a binding effect simply through its exercise. In terms of the instances
listed in the provision the body exercising this authority expropriates the property, grants

the license, approves the commercial transaction (such as a merger), or imposes the quota,
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fee or charge — in all cases by the unilateral exercise of the governmental authority
delegated to it. While that list of authorities is not exhaustive, it helps to identify a genus
which involves binding decision-making. So too does the word “authority” when read
with its three adjectives — “regulatory, administrative or governmental”. The argument is

certainly a strong one, but the Tribunal need not resolve it.

CANADA’S ENFORCEMENT OF ITS CusTOMS LAWS AND NAFTA ARTICLE 1102

80. In support of its claim about Canada’s unfair enforcement of its customs laws and its
related breach of its national treatment in obligations under article 1102, UPS makes the

following allegations in its RASC:

25. Canada has granted to Canada Post treatment from which Canada Post is
able to reduce its cost of its non-monopoly postal services, which treatment is
not correspondingly made available to UPS or UPS Canada. Canada’s unusual
structuring of the legal and accounting relationships between Canada Post and
other entities of the Canadian government results in less favorable treatment to
UPS than to Canada Post as a competitor in the non-monopoly segment of the
market. The consequence of this structuring is that Canada Post is able to
exploit, in the non-monopoly market where it directly competes with UPS,
numerous advantages to which UPS has no access. This treatment includes,
but is not limited to:

a. Treatment accorded to Canada Post under a heretofore secret agreement
dated April 25, 1994, between Canada Post and the Canadian Department
of National Revenue (the “Postal Imports Agreement”), which agreement
was not disclosed to UPS or to UPS Canada until 1999, including:

i.  Payments by the Canadian Department of National Revenue to Canada
Post calculated on the basis of the number of packages imported into
Canada through the postal system;

ii. The provision by Canada Customs employees to Canada Post of
customs brokerage services or services equivalent to customs
brokerage services without fee;

iii. The provision of Customs officers to Canada Post during evenings and
weekends without cost to Canada Post;

iv. The exemption of Canada Post from interest and penalties for late
payment or non-payment of duties or taxes;
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v.  Permitting Canada Post employees to perform customs functions; and

vi. The exemption of Canada Post from responsibility for the costs
associated with maintenance and upgrading of the “PICS” computer
system and electronic data interchanges through which Canada Post
communicates with Canada Customs, and from paying for computer
and processing equipment used by Canada Customs on Canada Post
premises.

. Permitting Canada Post to levy and retain a $5 handling fee for the
collection of duties and taxes from recipients of packages imported through
the postal system, irrespective of the costs properly or fairly attributable to
that transaction;

Exempting Canada Post from charging recipients of packages imported
through the postal system the seven percent (7%) goods and services tax on
the $5 handling fee;

. Exemption from Customs Sufferance Warehouse Regulations and the
requirement to post:

I.  Customs Brokers License Bonds;

ii. Temporary Importation Bonds;

iii. Bonded Air Carrier Operation Bonds;

iv. Bonded Freight Forwarder Operations Bonds;
v. Bonded Highway Carrier Bonds; and

vi.  Sufferance Warehouse Bonds.

Failing or neglecting to accord UPS and its Investments national treatment
by either failing or neglecting to ensure that Canada Post charges duties and
taxes to Canadian importers on packages imported by Canada Post through
the postal system for which duties and taxes are payable and has allowed
large volumes of packages to be imported into Canada without the
collection of such duties and taxes. Where packages are imported by UPS
Canada, duties and taxes are appropriately collected. As a result of the
differential treatment, Canada Post receives a competitive advantage over
UPS Canada, to the detriment of UPS Canada;

Exempting Rural Route Contractors engaged under contract with Canada
Post from the application of the Canada Labour Code, and denying those
individuals the right to unionize;

. Granting Canada Post the exclusive right to place its mailboxes in any
public place, including a public roadway, without payment of any fee or
charge when those mailboxes are also used for the deposit of non-monopoly
products;
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h. Provision to Canada Post of benefits respecting the pension plans made
available to its employees, including by providing Canada Post free of
charge with administrative and other services, by providing Canada Post
employees with indexed pension benefits without requiring Canada Post to
fund any actuarial deficiency, by prohibiting Canada Post employees’
unions from negotiating improvements to the pension plan, and by making
excessive payments to Canada Post upon Canada Post taking over
administration of the pension plan; and

i. Designing and implementing a Publications Assistance Program, in such a
way as to provide financial assistance to the Canadian magazine industry,
but only on the condition that any magazines benefiting from that financial
assistance are distributed through Canada Post, and not through companies
such as UPS Canada.

81. NAFTA article 1102 obliges the NAFTA parties to treat investors from other

NAFTA Parties and their investments as favourably as domestic investors and their

investments.

82. The relevant provisions of article 1102 read as follows:

1.  Each Party shall accord to investors of another Party treatment no less
favourable than that it accords, in like circumstances, to its own investors with
respect to the establishment, acquisition, expansion, management, conduct,
operation, and sale or other disposition of investments.

2. Each Party shall accord to investments of investors of another Party
treatment no less favourable than that it accords, in like circumstances, to
investments of its own investors with respect to the establishment, acquisition,
expansion, management, conduct, operation, and sale or other disposition of
investments.

83. The Tribunal notes that there are three distinct elements which an investor must

establish in order to prove that a Party has acted in a manner inconsistent with its

obligations under article 1102. These are:

a)

The foreign investor must demonstrate that the Party [Canada] accorded
treatment to it [the Claimant or UPS Canada] with respect to the
establishment, acquisition, expansion, management, conduct, operation, and

sale or other disposition of investments.
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b) The foreign investor or investment must be in like circumstances with local

investors or investments; and

C) The NAFTA Party must treat the foreign investor or investment less

favorably than it treats the local investors or investments.

84. Failure by the investor to establish one of those three elements will be fatal to its
case. Thisis a legal burden that rests squarely with the Claimant. That burden never shifts
to the Party, here Canada. For example, it is not for Canada to prove an absence of like

circumstances between UPS Canada and Canada Post regarding article 1102.

85. Canada contends that it has not accorded “treatment” within the meaning of article
1102 in the circumstance of this case. The Tribunal disagrees. Canada Customs has
accorded “treatment” to both UPS and Canada Post. The conduct of Canada Customs in
processing items to be delivered in Canada by UPS Canada constitutes treatment of UPS
Canada (investment of an investor), and the processing of items from UPS into Canada
similarly constitutes treatment of UPS (investor). The assignments of costs and obligations
in connection with processing of items also constitute treatment. Canada’s argument that
the conduct of Canada Customs is at most treatment of the items and not the investment or
investor is not correct. That argument would essentially open an enormous hole in the
protection of investments and investors. Essentially the same reasoning applies to the
treatment of Canada Post. Treatment is not only to items, but to enterprises. Canada Post
qualifies as an investment of a Party. The Canadian Government as owner of Canada Post
qualifies as an investor for these purposes under NAFTA, (see article 1139). Canada’s
arguments here also include the argument that Canada Post only delivers items on behalf of

foreign postal services, such as USPS, so that even if the acts of Canada Customs
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constitute treatment of an enterprise rather than solely of items, the enterprise treated is the

importing enterprise, not Canada Post.

86. The answer to Canada’s assertion is a practical one. The effect of Canada Customs
decisions respecting processing of items, allocation of costs and responsibilities associated
with the processing, etc., affects the speed, cost, and quality of service associated with
shipment of items via particular routes and using particular entities. Changes in these
characteristics affect demand for the service, and changes in demand for the service affect
the returns associated with it. The changes affect both the entity that delivers the good to
Canada Customs and the entity that delivers the good after it clears Customs. Competition
between the streams of goods and entities shipping through the different streams is clear.
So long as there is financial gain/loss associated with the choice of one or another stream,
there is treatment of those whose business is associated with the particular stream. In
addition to the reasons above, failure to narrow the term “treatment” in NAFTA definitions
is consistent with the practical approach to the issue. No tribunal has adopted the approach

urged by Canada.

87. The Tribunal must now determine whether Canada Post and UPS are “in like
circumstances with respect to” the Customs treatment accorded to them.  This
determination will require consideration by the Tribunal of all the relevant circumstances

in which the treatment was accorded. In its RASC, UPS contends that:

UPS is in ‘like circumstances’ with Canada and Canada Post by virtue of the
fact that they compete in the same market and for the same market share.
Canada Post non-monopoly products are generally substitutable with UPS
courier products.
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88. Broadly speaking, this arbitration deals with three different Customs measures.
These measures are the Courier Low Value Shipment Program (the Courier/LVS
Program), the Customs international mail processing system and a contract referred to as
the Postal Imports Agreement (P1A) which concerns the processing and clearance of postal

imports.

89. In this section of our Award, the Tribunal will address the first two measures. The

Postal Imports Agreement will be dealt with in the next section.

90. These two measures concern the manner in which Canada Customs processes goods
imported as mail, and the manner in which Canada Customs processes goods imported by
express consignment operators or couriers such as UPS and for that matter Purolator and

Canada Post’s own competitive courier products.

91. During the hearing, the Tribunal was shown a video presentation of the differences

between the Courier/LVS Program and the Customs international mail processing system.

92. The Tribunal noted in that video that, in the mail processing system, goods were
handled by bulk and volume. There is no individual record, apart from what appears on

the parcel, about the good in question.

93. In the Courier/LVS Program, thousands of goods are processed. As a matter of first
impression, the two programs appear to be dealing with different flows of goods with

different characteristics.
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94. The Courier/LVS Program provides for expedited customs clearance of courier
shipments under $1,600. The evidentiary record before our Tribunal demonstrates in detail
the characteristics of the Courier/LVS program, including simplified reporting,

consolidated accounting, and deferred duty payment.

95. The Tribunal notes that the Courier/LVS Program was created at the request and with

the full participation of the Canadian courier industry including UPS Canada.

96. The Customs international mail processing system is a customs measure that applies
to goods imported into Canada as mail. The essential elements of the international mail
processing system have been in existence for over a hundred years. This system applies to
goods arriving in Canada from any of the 189 foreign postal administrations whose
countries are members of the Universal Postal Union (UPU), a United Nations

organization.

97. Proceeding on the assumption that UPS and Canada Post are in like circumstances,

UPS complains that Canada Post has breached NAFTA article 1102 because, for example,

a. Customs provides services akin to brokerage services to Canada Post which
are not available to UPS.

b. Canada Post performs certain Customs functions which UPS is not invited
to perform.

c. UPS pays costs recovery, costs of transition and systems infrastructure
related to CADEX which Canada Post gets for free.

d. UPS pays penalties where Canada Post does not.
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e. Customs does not enforce Customs Law in the postal stream and does not

assess duties and taxes owing.

98. The evidence before us demonstrates that there are inherent distinctions between
postal traffic and courier shipments that require the implementation of different programs

for the processing of goods imported as mail and for goods imported by courier.

99. The Tribunal is convinced that the importation of goods as mail and the importation
of goods by courier require different customs treatments because of their different

characteristics.

100. The manner in which mailed goods arrive for importation into Canada is different
from the manner in which courier shipments arrive. As a result of these differences,
Customs designed separate processes for the clearance of mailed goods and courier

shipments.

101. Customs accords treatment to inbound international mail under the Customs
international processing system. Clearly, this treatment is not in like circumstances with

treatment that Customs accords to couriers under the Courier/LVS program.

102. The principal factors which demonstrate to the satisfaction of the Tribunal that
Customs treatment of international mail is not “in like circumstances” with the treatment

accorded to UPS Canada and other couriers including Purolator include:
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e couriers provide detailed advance information on shipments, thus permitting
Customs to carry out risk assessments and other checks;

e self-assessment in the Courier/LVS Program as contrasted to officer
determinations in the postal process;

e greater security of courier shipments through secure shipping routes and trade
chain controls;

e the need for expedited clearance by couriers to meet time-sensitive and time-
definite delivery standards;

e the existence of contractual relationships between couriers and their clients;

e the different roles performed by couriers such as brokerage and warehousing.

103. The distinctions between postal traffic and courier shipments are recognized not only
in Canada but by Customs experts in the United States, the United Kingdom, the World

Customs Organization and the UPU.

104. These distinctions are clearly spelled out in the Affidavit of Mr Mike Parsons, an
expert in customs matters with over 40 years experience as a senior official with the UK
customs and the World Customs Organization. In his Affidavit, Mr Parsons summarizes
the differences as follows:
In my opinion, the main differences between postal services and express
carriers can be summarised as follows:

e (different treaty basis and correspondingly different national
legislation

e most postal traffic is private person-to-person or business-to-person
while express carriers, on the other hand, dealt very largely with
business-to-business consignments
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e express carriers are free to refuse consignments whilst postal services
have to comply with the universal service obligations and reciprocal
delivery commitments

e the postal services usually have little or no relationship with the
sender whilst express carriers very often are dealing with repeat
customers with whom accounts have already been established

e the procedures used by express carriers are more computerized and
sophisticated than postal arrangements, which are based on paper
declarations travelling with consignments and constituting in the
great majority of cases the only Customs declaration available and/or
required

e express carriers are in a position, which postal services are not, to
supply electronic data prior to the arrival of the goods for the
purposes of Customs risk assessment and other checks

e the postal services offer a relatively inexpensive universal service in

which time is not the major factor while express carriers, with higher
charges, offer rapid transport, release and delivery.

105. In his Affidavit, Mr Parsons also affirms that the distinctions made in Canada
between postal traffic and express consignment shipments are consistent with the United

Kingdom’s treatment of the two streams, and with the Kyoto Convention itself.

106. The Tribunal has also noted the expert opinion of Ms Alice Rigdon with respect to
Customs administration processes in the US. Ms Rigdon is an expert in international
customs procedures. As the Director, Technique of the World Customs Organization,

Ms Rigdon was responsible for the WCQO’s international policy development in the areas
of Customs procedures, Customs automation, and Customs enforcement, as well as the
development and acceptance of international Customs rules for international express

consignments.

107. In her Affidavit, Ms. Rigdon states:
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Although UPS presents a list of “similarities” between the postal and
courier streams in its Memorial, several of the items listed are based on
inaccurate assumptions with respect to customs operations generally, for
example:

a. Postal and courier streams are separate modes. Customs
administrations around the world view the postal stream as a separate
“mode” of importation and many have established separate clearance
processes for goods imported as mail and for goods imported by
couriers.

b. Customs controls in the Postal and courier streams are different
due to the high degree of automation in the courier stream. Due
to the high degree of automation in the courier stream, customs can
perform pre-arrival electronic monitoring and thus do selective
examinations on arrival. By contrast, due to the lack of automation
in the postal stream, customs must physically sort all of the arriving
packages. (Original emphasis.)

108. Ms Rigdon in her Affidavit lists the differences between international mail and
express consignments that U.S. Customs considers in according different treatment under
the U.S. Customs law to the two streams. Significantly, the US Code of Federal
Regulations contains different chapters setting out the Customs formalities. One deals

with international mail and a separate chapter deals with express consignment operators.

109. In her Affidavit, Ms Rigdon affirms that the fundamental distinctions between postal
and express consignment traffic are reflected internationally in the Kyoto and Revised

Kyoto Conventions.

110. In Ms Rigdon’s opinion, both the Canadian and U.S. Customs procedures with
respect to the treatment of international mail and treatment of express consignments fully
comply with both the spirit and the letter of the Kyoto Convention and the World Customs

Organization immediate release guidelines.



-B53-
111. Ms Rigdon concludes that U.S. Customs treats express consignment operators
differently than postal traffic, just as is done in Canada, and that this difference in

treatment *“stems from the significant differences between the two streams”.

112. The Tribunal has also considered the Affidavit of Mr Marcus Harding, a senior
official at the UPU and a world expert on matters relating to international postal
differences. Mr Harding acknowledged the differences between postal administration and

express consignment operators.

113. Mr Harding stated in his Affidavit:

...In light of the fundamental differences between a postal administration
fulfilling its government imposed delivery obligations to other UPU members,
and an international express consignment operator importing packages
collected from its own customers abroad, and typically forwarded by its own
dedicated transport system, one may ask whether the two are in fact on the
same playing field or, indeed, whether they are even playing the same game.

114. The Tribunal notes that the World Customs Organization’s Kyoto Convention has a
separate annex applicable to postal traffic due to its unique nature. The presence of a

distinct annex for postal traffic also exists in the revised Kyoto Convention.

115. The introduction to Annex F 4 of the Kyoto Convention states:

The Customs are necessarily involved in international postal traffic since, just
as in the case of goods imported and exported by other means, they have to
ensure that the appropriate duties and taxes are collected, enforce import and
export prohibitions and restrictions, and in general ensure compliance with the
laws and regulations which they are responsible for enforcing.

Because of the special nature of postal traffic, however, the Customs
formalities in respect of items carried by post are somewhat different from
those applied to goods carried by other means. While individual postal items
are restricted in size, their numbers are enormous and, to avoid creating
unacceptable delays, special administrative arrangements are necessary to deal
with them. These are made possible because in virtually all countries the
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postal services are furnished by public administrations or authorities, and the

two public bodies involved in postal traffic, the Post and the Customs,
cooperate very closely with one another.

116. It is clear to the Tribunal that Canada’s treatment of couriers is in accordance with
the revised Kyoto Convention. In his Affidavit, Mr Parsons, after having analyzed

Canada’s Courier/LVS program and its international mail process, concluded:

... I am of the view that these programs comply with the obligations contained
in the Kyoto Convention. Likewise, the Canadian system also acknowledges
the differences between the commercial shipments and postal traffic in a
manner similar to the way that they are differentiated in Annexes A.3 and F.4.
Canada, like the U.K., has made great strides to accommodate the express
consignment industry as is evidenced by the Courier/LVS program. However,
provided that the WCO continues to put into effect separate obligations for
postal traffic than for express consignment shipments, as is the case with the
Revised Kyoto Convention, it is reasonable for states like Canada and the U.K.
to continue to treat postal traffic differently.

117. The Tribunal has received convincing evidence that Canada, like all member
countries of the UPU and the World Customs Organization, distinguishes between courier
and postal traffic on the basis that postal administrations and expert consignment operators
have different objects, mandates and transport and deliver goods in different ways and

under different circumstances.

118. The evidence is compelling. Canada, like the US and the UK, has adopted customs
procedures which are fully compliant with the Universal Postal Convention and the Kyoto
Convention. Customs administrations throughout the world accord different treatment to
postal traffic than is accorded to express consignment operators for the simple reason that

circumstances are not like.
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119. In summary, the evidence before our Tribunal is overwhelming. We conclude that
UPS and Canada Post are not in like circumstances in respect of the customs treatment of

goods imported as mail and goods imported by courier.

120. UPS’s claim under NAFTA article 1102 thus fails since the Claimant has not met its

burden of proof in respect of this sine qua non element of that provision.

Procurement exception

121. As we noted earlier, a particular aspect of the customs treatment UPS complains of in
these proceedings is the Postal Imports Agreement