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D;redo, oj Human Rights
POLYS MODINOS

Le Ditect.eur des Drafts de 2'Homme
POLYS MODlNOS

. :!r.4Jl1.U

August 1900

The Committee of Ministers 01 the Council of Europe by a Re­
solution of 6th February 1900, authorised the publication 01 a
Yearbook 01 the Emop:an Convention on Human Rights.

The Yearbook, the first volume of which appeared in I959 under
the title "European Commission of Human Rights - Documents
and Decisions". will in future be published each year in the month
of September.

The Yearoook, being prepared by the Directorate of Human
Rights of the Conncil of Emope. does not involve the responsibility
either of the European Commission or of the Emo~an Conrt of
Human Rights. In particular, the summaries of the d&isions of the

.European Commission of Human Rights cannot be quoted against
the actual texts of the decisions contained in the first anclsecond
volumes.

Par Sa. Rest>lution du 6 fevrier I958, Ie Comite des Ministt'es du
Conse.il de l'Europe a antonse la publication d'un Annuaire de la
Convention Europeenne des Droits de l'Homme.

L'Annuaire dont Ie premier "olume a pant en octobre I959 sons
Ie titre "Commission Europ6enne des Droits de rHomme - Docu­
ments et Decisions", sera dorenavant publie au mois de septembre

'- de cha.qne annee.
'..~ Redige par la Direction des Droits de l'Homme du Conseil de
:'. l'Europe, l'Annuaire n'engage ni la Commission, ill la Com euro­
. '. p6ennes des Droits de l'Homme. Les sommaires des decisions de 1a
": Commission Euro~e des Droits de l'Homme ne peuvent no­
. tamment ~tre cites a l'encontre du texte mem.e des decisions qui

...~ figment du reste aux premier et deuxieme volumes.
...... ~.
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"PRINTED IN THE NETHEilLAlrDS

j"

Ct1'YrigilZ I960 by Marlinw NijllQII. The Hague. NetherlMtlls
A.U right-s rllsBf'lIt'Il, indlllUtlC lIu rigM 10 h'ans1ate 0' to
rqm,4uu thi8 book IlT ptJm ther~oJ illlliny /f)f'Jft

Correspoodence rdating to this YeMbook sh.ould be addressed.fu:
Pour louie corres:Jmedanu relative aeel Annuait'e s'adresser a:

Directorate of Human. Rights I Direction des Droits de l'Homme
Council of EII1'Ope Conseil de l'Europe
Strasbourg. France Strasbourg. \France
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2I5DECISIONS

Requ4Je No. 214/56 1

D6cision du 9 juin 1958

I. DROITS GARANTIS P.offi. LA CON'l'E1l.'TION. DROIT POURL'lliJ)fl'IDU

DE RESIDER Sl:R LE TERlUTOIRE DE L'ETAT DONT 1I. EST LE

RESSORTlSS.<\NT. ARTICLE IER.

U. NON-RETROACTIVITE DE LA LOI PENAL£:. ACTES C1UMINELS

D'.<\PRES LES PRINCIPES GENERAUX DE DROIT ltECONNUS FAR

LES NATIONS CIYILlSEES. ARTICLE 7.

QUA1i'T A TOUTES LES AUT.RES ALLEGATIONS CONTENVES DAl\:S LA

LE'lT'RE DU I2 MARS 19:58 DE L'AVQCAT DU REQU.ERA:NT .

Consiaeratn qu'aux termes de radicle 26 de la <Anvention la

Commission ne peut ~tre saisie qu'apres l'epuisement des voies

de recours internes, ....; queIe reCluerant a omis d'exercer les recours

qui lui €taient ouverts et n'a point, en particulier, forme Ie recours

disciplinaire (Dimstaujsichtsbestkwerrle.) apropos de Ia communica­

tion par Ie Ministere Public de renseignements secrets qui lui etaient

defavorables et qu'il n'a"ait pas la possibilite de conn.a1tre; que,

par ailleurs, Ie l'equemnt conserve le droit de developper ses argu­

ments a. ret egaTd, 10~u'il fera IJobjet d'une accusation devant Ie

tribunal competent; qu au surplus I'examen du dossier ne pennet

pas de degager, mfune d'office, l'existence de circonstances parti­

culieres de nature al"elever Ie requerant, seloules principes de druit

international gen6ralement reconllUS, de l'obJigation d'epuiser les

voies de recoul'S internes dont il disposait; qu'i1 appert des lors que

le requerant n'a pas satislait aux prescriptions de l'article z6 de la

Convention en ce qui concerne l'epuisement des voies de rec(}urs

internes; qu'i1 y a lieu, par consequent, de l"ejeter egalement la

requ~tede ce chef, par application de l'article 27, §3, de la ComTen­

tion;

Par ces motifs,

DECLARE LA RE\)UETE IlUlECEVABLE.

1 l.e$ noms du reque.rant et des colLWUs de chamme des Parties figurent dans 1a d;\ci·

>don. EJ1 eft,,!., )apr{sente affaire a dej~u:e>l1 dans ]a pres!lt!- un" tris large publicite et elle

a eti port~par Ia Commissi01l moot Ia Cour eUIQp~nnedes Droits de fHomme.

DECISIONS

1 The na!D~of the Appli<:ant and (}f the COllllSel of each of the Parties appear in the

decisi'>D. In faot, tbe p:resent I><I.Se has already received a coosiderable publicity in the

press lIJld has been bIOUgllt by the Commission before the European CoUIt of Hmnan

ltignts.

I. RIGHI'S GUARANTEED BY THE COm'E~'1'ION. RIGIIT FOR AN .

INDIVIDUAL TO RESIDE WITHIN THE TERRITORY OF BIS OWN :

STATE. .ARTICLE :t.

U. :NON-RETROACm1ITY OF PENALLEGISLATION . ACTS CRlMINALIZED .

ACCORDlNG TO THE GE~"ERAL PRINCIP.1...ES OF LA.W RECOGNlSED , .

BY CIVILISED NATIONS. .

WITli REGARD TO ALL OTHER ALLEGATIONS CONT.'UNED IN· TIm

:U:TTER DATED 12TH MARCH 1958 BY THE APPLICANT'S L,\WYER

WhereaS' according to Article 26 of the Coll;,vention, the C<1m­

mission may only deal with a matter after all '·domestic remedies

have been exhausted ... ;wherea.s the Applicant failed. to have

recourse to such remedies as were available to him in tbis matter

and did. not, in particular, lodge a disciplinary action (Dien$~aul­

sichtsbeschwenle) with regard to the submission by the PubUc

Prosecutor of unfa,rourable secret information respecting the

Applicant which the latter had no opp<>rtunity to see or contest;

whereas, moreover, the Applicant still has the right to make a

submission in this respect when a cbaTge is brought against him
before the competent court; whereas, moreo,7er, an examination

of the file, including an examination made ex al/idD, does not

disclose the existenoe of any special circumstances which would.

have released the Applicant, according to the generally recognised

roles of international law, from the obligation to exhaust the ..

domestic remedies at his disposal; whereas it therefore appears :::

that the Applicant haS not satisfied the conditions laid down in ~

Article 26 of the Convention in regard to the exhaustion of local ..,::.

remedies; whereas the Application should, also in this respect, in ....

pursuance of Article 27, paragraph 3, of the Convention. a~cordingly

be rejected;

Now thereiore the Commission,

DECLARES THIS APPLICATION TO BE INADMISSIBLE.
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2-I 7DECISIONS

IV. COM!'ETENCE DE LA COMMISSION FOUR APPREClER LA COM­
PATIBILITE DES LOIS DES PARTIES CONTRACTANTES AVEC LA
CONVENTION. :LOIS PROMU:LGUEES AVM7:L'ENTREE EN VIGUEUR
DE :LA CO:t.-vENTION.

V. EPUlSEMENT DES VOIES DE RECOURS INTERNES. BELGIQUE.
POURVOI EN CASSATION. ACTION EN REHABILITATION. NOTION
DE RECOURS ORDIN.AIRE. RECOURS INSUPFISAlIT. ARTICLE 26.

VI. D:EI..A.I DE SIX JrIOIS. DECISION INTERNE DEFINITIVE. NOTION.
:LIENS AVEC LA REG1.E DE L'EPUlSEMEh'T DES voms DE RECOURS
IRTERNES. FONDEMENTS DE LA REGLE DU DELAI DE SIX MOIS.
INTBRPRETATION RESTRICTIVE. SITUATION CONTINUE • .ARTICLES
z6ET27§3.

VII. EEQUETE liANIFESTEMENT lLoU.. PONDEE. NOTION. LIMlTES DU
l'OUVOIR D'APPRECIATION DE LA COMMISSION AU STADE DE
L'EXAMEN DE LA RECEVAEII..J:rE DES REQUETES. NOTION
D'APPARENCE DE VIOLA.TION• .ARTICLE 27 §2.

m. OOltIPETENCE RATIONE TEMPORIS. FAITS ANTERIEURS A L'E:NTREB
EN VIGUEUR DE Lo\ CONVENTION. VIOLATION CONTINUE. NOTION.
QUESTlON D'ESPECE.

YO l.'a.eceptation pa: la BeIgique, Ie 5 juillet :1955, de Ia com­
petence de la CollJlD.lSSion en ma.tiere de recours individuels;

VU la requate que Raymond De Becker, se prevalant de cette
acceptation, a introduite Ie Ier septembre 1956 contre 1a Belgique,
i"eqn~te enregistree Ie 4 septembre 1:956 sons Ie numero de dossier
2I:4-l56;

vu Ie rapport prevll al'article 45, § I du R€glement interieur de la
Commission;

. Apres aooir tUliblrJ,
..... :E:N FAIT

:.. : CrmsicUrant que les faits de Ia. cause peuvent se resumer ainsi:
c.: Le requ€ra:nt, journaliste et 6crivain de nationalite beIge, reside

actucll.ement aParis.
. Le 24 j uillet 1946, Ie Conseil de Guerre de Bruxelles Ie condamna
amort pour avoir, du I3 juin I940 au 5 actoble 1943, collabore

: avec les antontes allemandes en Belgique sous diverses formes et a
·divers titres, principalement dans IJexercice de ses fonctions de
.·redacteur en chef du quotidien be1ge "I.e Soir". De Becker fut

DECISIONS

m. COMPETENCE RATIONE TEMPORIS. FACTS OCCURRED PRIOR TO
TIm ENTRY INTO FORCE OF THE CONVENTION. CONTINUING
YlOLATION. COXCEPT. QUESTION TO BE RESOLVED FROM CASE

TO CASE. •,
lY. COYPETENCE OF THE COlfMISSION TO EVALUATE TH:E COll­

FATIBlLI1'Y OF LEGISLATION OF THE CONTRACTING PARTIES WITH
1HE CONVENTION. ACT'S FROCLAIMED PRIOR TO THE ENTRY INTO
mRCE OF THE CONVENTlON.

V. EXHAUSTION OF LOCAL EEMEDmS. :BELGIUM:. APPE.U. REIN­
STATEMENT PROCEEDINGS. CORCEPT OF ORDrnARY REMEDY,
INSUFFICffiNT REMEDY. ARTICLE 2~..

\'1. SlX MONTH RULE. FINAL DECISION. CONCEPT. CORRELATION TO
THE RULE OF EXHAUSTION OF :LOCAl. REMEDIES. REASONS Foa
SIX MONTH RULE. RESTlUCTlVE INTERPRETATION. CO~"'TINUIJ:i"G

SITUATION. ARTICU;S z6 A.."ID 27, PARAGRAPH (3).

Translation

RAVING regard to the acoeptance, by Belgium. on 5th July, 1:955, ...
of the Commission's competence in respect of individual appli- ::
cations; .

HAvmG regard to the Application, based on the said acceptance: .
of the Commission's competence, lodged by Raymond De Becker···
against Belgium on Ist September, I9S6, and registered on 4th .;
September, 1956, under the serial No. 214/56; .:./

HAVING regard to the Report prepared in accordance with RIDe.:.
45 (I) of the Rules of Procedure of the Commission; . ~ .

After ddiFleratirm,
AS ro THE PAcTs:

Whereas the facts of the case may be summed up as follows:
The Applicant, a journalist and writer of Eelgian nationality>,,:

is at present resident in Paris. . :.,
On 24th July, 1:94-6, he was condemned to death by the Brussels.·:.

Conseil ti~ Guerre for having, between 13th June, 1940, and :5th.:·::
()ctober, 1943, collaborated with the German authorities in Belgium i
in <livers ,mys and capacities, principally in the exercise of his··,
functions as general editor of the Eelgian daily newspaper "Le':::

VII. APPLICATION MANIFESTLY II.L-FOUNDED. CONCEl'T. LIMITATION
OF THE POWERS OF EVALUATION BY THE COHMISSION ON TIm. ·f
STAGE OF EX.AMINATION AS TO THE ADMISSIBILITY OF APPLI- .;;
CATIONS. CONCEPT OF PRIYA FACIE VIOLATION. ARTICLE 2,7,·)
PARAGRAPH (20). . ..:

216
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219DECISIONS

notamment reconnu coupable d'avoir participe aIa transformation
par l'ennem.i d'institutions Oll organisations legaleS, ebranl6 en
tempS de guerre la fidelite des citoyens envers Ie Roi et l'Etat. et
servi la politique ou Ies desseins de l'ennemi; d'avoir sdemment
dirige. pratique. provoque, aide ou £avorise une pl'Opagande dirigee
centre la resistance al'ennemi ou ases allies: d'avoir par ses ec:rits
provoque d.irectement acoounettre Ie crime de, etant BeIge, porter
les armes contre la Belgique ou ses allies en accomplissant sciem­
ment pour l'ennemi des .w'ches de combat, transport, travail ou
surveillance qui incomhent normalement aux annees ennemies ou a
leurs services, a....ec]a circonstance que la provocation a eM suivie
d'effet; et d'avoir, soit directement, snit par interme.mmre on en
cette qualite, fourci aux ennemis de l'Etat des seCOUl"S en soldats
ouhommes.

Le jugement du Conseil de Guerre de Bruxelles entra!na, pour Ie
requa-ant, la d&:heance des droits enumeres al'artic1e :123 senes
du Code penal beige.

Sur appe1 du requerant, interjete Ie 29 juillet I946, la Com
'::'. 'Milltaire de Bruxe1les. tout en retenant les faits et l'in.tention

coupable, admit l'existenee de cITconstances attenuantes, a savoir
l'opposition du requerant aux visees "annexionnistes et separatis­
tes" des autorites allemandes, opposition qui lui avait valu d'~tre

arrete pal'lesdites autorites en octobre :I943 et dcporle en Allemagne
pendant deux am. Par son arr~t, rendu Ie I4 juin :1947, la Cour
suhstitua en consequence ala peine de mort, prononcee en premiere

.. instance.. une peine de d4!tention perpetue1le. Elle confuma la
.:'.. ' jugement entrepris pour Ie surplus, et par la-mem.e quant aux
'7 ..' d6cMances visees a l'article 123 senes du Code penal
'"00 Get article, introduit par l'arrete.-loi du 6 mai 1944 et amende

une premiere £ois par l'arr~te-loidu 19 septembre 1945, clisposait a
l'epoque que

"Ce1ui qui a ete condamne pOUl" infraction ou tentative d'in­
fraction, prevue au chapitre II du livre II du Titre ler du Code
penal ou aux articles 17 et r8 du Cnde penal miIitaire, commise en
temps de guerre, est de plein droit frappe a perpetuite de l'inter­
diction:

(a) Des droits enumeres al'article 31 du Code penal en ce compris
Ies droits de vote et d'eJ.ectinn;

(b) Du droit d'ette inscrit sur l'un des tableaux. de l'ordre des
avocats, sur une liste des avocats honoraires ou sur Wle liste des
avocats stagiaires;

"'" . (c) Du droit de participer aquclque titre que ce snit a. un enseigne­
.':" ment donne dans un etablissement public ou priv6;
.:: . (d) Du droit d'~tre remunere par l'Etat en qualite de ministre
. d'un culte;

DECISIONSZI8

Soil". De Becker was found guilty in particular of ha"\ling eollabo.::;
rated with the enemy's transformation of legal institutions or':.
organisations, of having undermined the loyalty nf Belgian citizeIis~:
to the King and the ~tate i? time of v;~r, an~of hl7ving ~owinglyd
furthered the enemy 5 policy and deslgIl; of haVIng deliberately.::
db:ected ,practised, promoted and encouraged propaganda against··
resistance to the enemy and the enemy's allies: of having by lUi'
writings, directly and with the effect intended, incited Belgian '.
nationals to commit the crime of taking up arms against their -,.
country and its allies by knowingly performing for the enemy tasks'(
incllJ-ding fighting, transport, IDnuntj,ng ~rd ~?- others ?-OImal1i:::
earned out by the enemy forces ana therr auxiliary ServJ.ces; and".';;
of having directly. as well as through inte:rmeOiaries or actirig:.
himself in. the capacity of an intermediary, supplied the enemies at
the State ~ith troops and manpower. .

The judgment of the CO'flSeit de Guerre carried with it forfeiture
by the Applicant of the rights set out in Article 123 sexies of the .;.
Belgian Penal Gode. .. ·.f:.;

The Brussels Military Court, to which the Applicant appealed on'·';
29th July; 1946, while confuming the facts and the Applicant's'··;
criminal intent. aIlnwed the existence of extenuating circumstances. ':
namely the Applicant's opposition to the "annexionist and separa~.'
tist" intentions of the German authorities. which opposition had led·.·.
to his arrest by the said authorities in October, 1943, and depor-..
tation to Germany for 1:\0\'0 years. In its judgment of .I4th June,"
1:947, the Court therefore commuted the death penalty pronounced";
by the lower Court to one of life imprisonment. It confirmed the':
judgment in all other respects, including therefore the for:feitnre ofi
the rights enumerated in Article I23 sexies of the Penal Code. ...

This Article. incorporated in the Code by the decree (an'tl.e-!oj):
of 6th May, I944. and fin>t amended by the decree (arr&e.loi) :qI,:
Igth September, 1945, stated at the time that: .'::: .

.- .
"Any person convicted of an offence or attempteel offence uncf.er

Section T, Vol. 2, Chapter II of the Penal Code or, Articles 17 and'
1:8 of the Military Penal Code. committed in. time of war. shall,
ipso facto be-depri....ed for life of die following rights:

{a} the rights set out in Article 3I of the Penal Code, including.:
the right to ....ote and the righ.t to be elected; . :'

(b} the right to appear on. any roll of barristers. honorary counsel:"
. or probationary barristers; .'<

. :.I:~.<

(c) the right to take partin. any capacitywhatsoeverin.instruction :.':
provided by a public or private esta1)lishment; '.:.': ~

(d) the right to receive remuneration from the State as anrinistet.·.'
m~~; .
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221DECISIONS

(e) Du droit de participer aquelque titre que ce soit al'ex.ploi­
tation, a !'administration, a Ia redaction, a l'iInpression ou a ]a
diffusion d'un journal ou de toute publication;

(1) pu moit de participer ala direction ou aI'administration de
tout-e manifestation culturelle, plrilantropiqne et sportive, ou de
tout divertissement public;

(g) Du droit de participer a l'exploitation, aI'administration ou
d'une mamexe quelconque a factivite de toute entreprise ayant
pour objet les spectacles de theA.t:res. la' cinematographie ou la
Tadiodiffusion; .

(h) Du droit d'exercer Ia fonction d'administIateur, de com­
missaire, de gerant ou de fonde de ponvoirs dans un.e societe ano­
nyme. nne socieM en commandite par actions, nne societe coop&a.­
five ou une union de credit; Ia fonction de prepose aIa gestion d'un
~b1issementbeIge, pr6vu par l'artic1e 198, alinea.2, des lois coor­
donnees sur les societes commerciales; la profession d'agent de
change, d'agent de change correspondant ou de reviseur de banque,
la profession de banqnier, Ies fnnctioDS de gerant, administrateur,
directenr au fonde de pom'oirs d'une banque telle qu'elle est definie
par l'arrete royal No. I8S dn 9 juillet 1935, les fonctions de pr6pose
ala gestion des sieges d'opera.tions en Belgique des banques etlan-:
geres vis6es par I'article 6 de l'arrete royal No. I85 du 9 juillet !935;

(i) Du droit de participer aun titre quelconque aradministration,
la gerance au la direction d'nne association professionnelle ou d'nne
association sans but Iucratif; .

(j) Du droit d'etre dirigeant d'une association politique".

Ulterieurement, l'artic1e "123 sexies du Code penal belge a eM
modifie par les lois des If juin 1948 et 29 fevrler 1952, mais uni-

. quement quant ala nature de Ia condamnation qui d6cIenche son
application. Dans sa redaction actuelle, il exige qu'il s'agisse d'une
condamnation it une peine crlminelle depassant nne privation de

.liberte de cinq ans. De toute facon, Ie requ~t demeure soumis
: ·aux prescriptions dudit article.
;.. :. En 1950, la peine de detention perpetuelle infligee a De Becker
: ·:fut. par decision de l'executif, ramenee adix-sept ans de detention.
,:... I.e 22 fe'll'rier 19SI, Ie bl:in.istre de la Justice accorda. au requerant
":. sa:mise en liberte, sous la double condition qu'.il ne "occuperait pas
::de politique et qu'il s'engagerait volontairement a s'installer en
"France dans Ie de1ai d'nn mois adater de sa liberation. Apres avoir
':vecu quelque temps en Suisse. Ie requerant s'etablit aParis.
:., I.e IO deeembre 195z, De Becker demanda au Ministre belge de

>la Justice de rapport-er I'interdiction de residence et l'interdiction
;.:.'d'exercer sa profession qui Ie frappaient, tout en promettant de
::'s'abstenir de toute activite politique, Il rmtera cette demarche Ie
:ler juin 1953, suggenmt cette fois qu'on l'autorisll..t, comme pre-

DECISIONS

Article 1"23 sexies of the Belgian Penal Code was subsequentl{.··;
modified by the laws of 14th June, 1948. and 29th February, 1952• "
but only in respect of the nature of the convinction to which it·,:.
applied. In its present form it applies only to a criminal offence' '.~
entailing a sentence of more than five years imprisonment. Hence;'·.;
the tenus of this Article remain valid in the case of the Applicant.. .~

In 1.950, the sentence oillie imprisonment was reduced by the ..
executive authorities to 1:.7 years. .'.

On 2:2nd February, :I95I, the Minister of Justice granted the
Applicant's release, on condition firstly, that he would not=:
in politics, and secondly, that he would give a voluntaryundert . .
to take up resid.encein Fnmcewithin one month of his release. After.'
some time in Switzerland, the Applicant tookup residence in Paris. ':.~

On xoth December, I95z, De Bocker asked the Belgian Minister....
for Justice to lift the ban on his residing in Belgium and practising ::
his profession, and undertook to abstain nom all political activity. \;
He renewed this appeal OIl Ist June, J:953. suggesting this time that..:
he be authorised initially, if not to take up residence in Belgium, ..;.

(e) the right to have a proprietary interest in or to take part in
any capacity whatsoever in the administration, editing, printing
or distribution of a ne~'1'aper or any other publication;

(f) the right to take part in organising or InaJ?agi.ng any cultural,
pb.i1a.nthropic or sporting activity or any public 'entertainment;

(g) the right to have a proprietary interest in or to be associated .;
with the administration or any other aspect of the activity of any':.
undertaking concerned with theatrical production. films or broad- .:',
casting;

(h) the right to exercise the functions of director. and/or manager
OT authorised representative of a priVate company, limited share­
holding partnership, co-operative society or credit tJILion; the
functions of manager of a Belgian establishment, under Article '"
I98 (2) of the consolidated Commercial Companies Acts; to follow '.
the profession of stockbroker, broker's agent or bank auditor, the .
profession of banker, or exercise the functions of director, governor.
manager or authorised representative of a bank as defined in Royal.:
Decree No. ISS of 9th July. :1:935, orfuose ofmanager of the Belgian '.:
branches of foreign Banks specified 'in Article VI oi Royal Decree. :~.

No. 185 of 9th July. 1935; .~
(i) the right to be associated in an~'way with the administration '.J:.)

management or direction of a professional association or a non-- ',..'\;
profit-making association; . :~~~

G) the right to be a leader of a political association". .y
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rniere mesure, a fixer en Belgique sinon sa residence, du mains son
domicile legal. Le I2 octobre 1953, Ie Directeur du Service de Ia
liberation provisoire et conditionnelle l'informa, au nom du 1tIinistre,
qu'il ne_pouvait etre question de resider en Belgi~ue et que I'obli­
gation de resider a. l'etranger sobsistait, mais que s il panrenait It se
faire domicilier dans Ie pays, Ie departement de ce Directeur ne
pourrait l'en emp&her. En consequence, Ie requerant fixa eflective­
ment son domicile legal a. Brnxelles. Par lettres des 26 a-vriJ. 19.54 et
5 jcil1et I955. il exposa derechel son cas au Ministre de ]a Justice.
sans recevoir de rep<>nse. -

C01I.sidbU.nt que les griefs do requerant portent sur les deux
points suivants:

(I) De Becker ne conteste pas la validite de l'arret susmentionne
du If juin I947, mais uniquement ce1le des de¢heances dont Ie
frappe I'article 123 sexies du Code penal belge. Selonlui. cesd6chean­
oes contreviennent adeux articles de Ia Convention europ6enne des
Droits de I'Homme. EIles violeraient d'abord l'amc1e 7 de cette

. Convention, qui consacre Ie principe de Ia legalite des deIits et des
,:- peines, alors que I'article I23 senes a ete introduit par un arrete-loi
:;-_ retroactif. RUes meconnaitraient en outre l'article :ro, lequel garan­

,_ tit a toute personne Ie droit a.la liberte d'expression, puisqu'elles ­
_em~chent De Becker d'exercer sa profession de joumaliste et

:- _d'ecrivain. De faftOll generaIe, elles semient contraires ala dignite de
\.l'homme, car.elles aboutiraient anelaisser au requa-ant que quatre
;_- solutions inacceptabIes: ne point exprimer sa pensee, ou l'exprimer
--sous un pseudon~'Ille, ou l'exprim.er a. l'etranger en renont;ant it
:- toute diffusion en Belgique, ce que les editeurs pourraient difficile­
_-ment envisager, ou enfin passer outre, et s'exposer de ce fait aune
;_teincaroeration (article I23 nomes du Code penal).

--- (2) De Becker se plaint. d'autre part, de ce qu'il appelle son ex:il
,-de fait. Cet exil de fait, que ne prevoient ni 1a loi _m la Umstitution
-:::-belges, resulte uniquement des termes du permis de liberation
--'::conditionnelle du Z2 fevrier- I95I. Le requerant Ie considere incam-
;patible avec l'article 5 de la Convention. aux termes duque1 "toure
personne a droit ala liberte et a]a stirete". et avec l'article 9 de Ia

:D6claration Universelle des Droits de l'Homme, leque1 proclame
:_que "nul ne peut t:tre arbitrairement arr~te, detenu ni exile". De
;Becker affinne en outre n'avoir contracte. et respecte jusqu'ici
"I~enga.gementde resider a.l'etranger que sous ]a contramte morale,

'est-a-dire devantle risque d'Wl refus de liberation et, actuellement,
:vant celui d'une reincarceration, et parce qu'on lui avait laisse
.tre....oir la perspective d'une levee rapide de cette mesure. Or,

.edit exil de fait dure maintenant depuis plusienrs annees et, les
,..torites belges ne se montrant pas pretes a y mettre fin, pourrait

DECISIONS

at-least to establish legal dornicilethere. On nth October, 1953, the
])jrector of the Belgian Department responsible for the provisional
and conditional release of prisoners informed him, on the Minister's
behalf, that there could be no question of IDs :residing in Belgium.
and that he must continue to reside abroad. but that ifhe succeeded
in establishing legal domicile in Belgium, that department could
not prevent him from doing so. As a result, the Applicant did in
fact establish legal domicile in Brussels. In letters dated 26th April,
1954, and IstJuly, 1955, he again submitted his case to the Minister
for Justice but received no reply.

Whereas the Applicant's complaints: relate to the two following
points:

(.r) De Becker does not contest thevalidity 01 the above-mention­
ed judgment 01 14th June. I947, but only that of his forfeiture of. _
rights under Article IZ3 sexies of the Belgian Penal Code. In his -­
view, this forfeiture of rights contravenes -rn'o Articles of the
European Convention of Human Rights. In the fust place, it- ­
violates Article 7 la~ down the principle of legality 01 offences ­
and penalties, since Article 123 sexies was incorporated in the Code
b-y a decree taking effect retrospectively. Furthermore, they disre- ­
gaid Article IO, guaranteeing to everyone the right to freedom of ' __:
expression. since they prevent De Becker from e."'i:ercising his _--'_
profession as a journalist and writer. In general, they are contrary- --:
to human dignity, since their effect is to leave the Applicant with --­
four equally inacceptable courses: to refrain from any expression :
at all, to express himself under a pseudonym, to ,,;rite abroad and ,_­
renounce any circnlation in Belgium which would hardly be ac-- ~
ceptable by his publishers. or lastly. to disregard the injunction_ -::
and expose himself to a further term of imprisonment under Article---:
123 nonies of the Penal Code. - -<;'-

(2) De Becker's second complaint concerns what he calls his:­
de facto exile. This exile for which no provision is made unde(­
:Belgian Law or in the Constitution. is simply the result of the terms'-,
of the Applicant's conditional release on 2znd February, I95I. The'__
Applicant regards this exile as incompatible with Article 5 of the;­
Convention, -whereb)f "everyone has the right to liberty ancl;
security" and with Article 9 of the Universal Declaration ofH~,
Rights which states that "no-one shall be subjected to arbitrary,.
arrest, detention or exile". De Becker adds that he gave this under~~~
iaking to reside abroad and respected it only under moral pre5Sure~,':
that is to say under the threat of a refusal to release him and, at­
the present time, under the threat of re-imprisonment, as well_as;
because he had been led to expect that the measure would be lifte~
rapidly. However, his de {ad{) exile had now lasted for several year$;'
and the Belgian authorities, apparently unwilling to put an end to;
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ZZ5DECISIONS

ll!galement se prolonger jusqu'au 14 juillet 1:973, date de la libera-
tion definitive du requerant. .

Considbam que Ie requemnt, tant pour des raiso.ns familiales
que pour des raisons de principe, revendique la reconnaissance de
son droit deiesider en Belgique, a.fnsi que de son droit d'exprimer
sa pensee par tous las moyens 16gaux et confoImement al'esprit de
la Convention, et specialem.ent de l'article 17 de celle--ci; qu'il
demande a. Ia Commission d'inviter Ie Gouvernement belge. de
preference dans le cadre d.'un reglement amiable {article 28b} de la
COnvention), a abolir 1es mesures incriminhs et, pour autant que
cette abolition n&:.essiterait certaines initiatives de caractere legis­
latif. adecider 1a suspension provisoire desdites mesures;

Crmsitlbant que la premiere phase de]a procedure prevue par fa
Convention consiste, pour 1a Commission, aapprecier la recevabilite
de la requete, a,l'exc1usion de tout examen de fond de l'affaire; que
cette phase a d'ores et deja. eM marquee par les 6tapes smvantes:

Le 8 mars 1957, Ia Commission a d&ide, en vertu de l'article 45
§3 b) de son Reglement intkrieur, de donner connaissance de 1a
requ~e au Gouvernem.ent beIge et d'inviter ce gouvemement a
presenter ala Commission ses observations Mtes SUI la recevabilite
~Jarequete. .

Les observations €crites du Gouvemement be1ge sont parvenues
an Secretariat Ie IO mai :1957. et la repliqne du requa-ant Ie 24 juin
1957·

.... I.e I9 juillet x957, Ia Commission a rendu la. decision partie1le
~::"::'... ci-apres:
~>.. AI. '. CO'lWiderant que Ie requerant a ete reconnu coupable et
_.,::.. condamn~ amort Ie 24 juillet 1946 pour faits de collaboration avec

-::_.. les autorites allemandes oocupant la Belgique pendant la guerre et
.-. que cette peine a eM commuee par Ia suite en emprisonnement a
~ pexpM.-uiU;
:.: . Con$i-llera-nl qu'en :r950 Ia peine a eM ramenee, par mesure de
.: grace, a17 ans de prison et que, Le :22 :fevrier 195I, Ie Ministre c.le 1a
".. .justice a accorde au requ.erant sa liberte sons deux conditions, dont
;Tune ~tait qu'il devait s'engager volontairement a quitter Ie pays
.--dans un deIai. d'nn mois, et que Ie reqm!:rant a et6 nils en libert6 et a
·obse:rve Jadite condition;
· -- COftsidlranf. qu'il apparatt done que Ie reqOOra.n.t reside hors de
Belgique conformement a un arrangement condu en vue de sa
.hoeration par mesure de gdce, et considemnt que Ie droit, pour
)'individu. de resider sur le'territoire de rEtat dont it est ressortis­
:sant n'est, en taut que tel, garanti par aucune des dispositions de Ia
·Convention;

; ;.. -Consiillrant qu.'il s'ensuit que la requeteipour autmt qu'elle vise
rJa condition de residence al'etranger imposee par Ie Ministre de la
-:~Justice, Ie :2Z fevrier I95I, est incompatible avec les dispositioIlS

224 DECISIOSS
.. '

it, are legally in a lXlsition to prolong it until X4th July, 1973, the. ..:
date of his final. release. ..'

WheJ'eas the Applicant, for family reasons as well as for reasons :,
of principle. claims the recognition of his righ, to reside in Belgiumi :..:
and the right to express himself by all legal 'means in accordance. :
with the spirit of the Convention. and particularly with Article I7; .
he asks the Commissionto.invite theBelgianGov~t, preferably'..
under the terms of a friendly settlement (Article 28 (b) of the }
Convention), to lift the measures of which he complains, .and; :,::
insofar as this may necessitate certain legislative steps, to suspend·::··
the said measures in the meantimey :.:

Whereas the first stage of the procedure under the Convention:·
is an examination by the Cooun.ission of the admissibility of the .-.
Applil:ation, without regard to the substance of the case; the follow::' ;
ing steps have already been taken: .....:

On 8th March, 1957, the Conunission decided, in accordance with.'~
Rule 45, para. 3 (b) of its Rules of Procedure, to give notice of the;
Application to the Belgian Government and invite it to submit to·~

the CoIllDlission its observations in writing on the admissibility of
the Application. . .".:

The written comments of the Belgian Government, reached th.e':'
Secretariat on Ioth May, 1957, and the Applicant's reply on 24th:.
June, 1957. .:..,

On :19th July, J:957. the Commission gave the following parti~.r
decision: :.

" . •• Whereas the Applicant was convicted. and c-ondemned
death on 24th July, 1946, for collaboration during the war with th
German authoritieS occupying Belgium and this sentence w.
afterwards changed to one of perpetual imprisonment; :, '.

WherMs in 1950 the sentence was commuted as an act of gra' .
to one of se,'enteen years and whereas on 22nd February. :I:95:r,·fu
:Minister of Justice granted the Applicant his liberty on two COD 0

diuons OJle of which was that he should undertake voluntarily .h"
remove himself out of the country within one month, and j
Applicant was set free and fulfilled the said condition; : ,.~

Whereas it therefore appears that the Applicant is residing ontsid·
Belgium under the terms of an arrangement for his release fro
prison as an act of merey and whereas the right of an individ .
to reside within the tenitory of his own State is not specifically
such guaranteed under any of the provisions of the Convention::~'

Whereas it follows that the Application, inso:1ar as it comp~ .
of the condition of residence abroad imposed by the Minister·
Justice on 2-znd February, i95:1, is incompatible with the promo
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de 1a Convention et qu'elle est done irrecev-ab1e aux tenne> de
rarticle 27, § :2 de la Convention;

Crmsidirant que l'article 7 de la Convention interdit:
(a) de con¢lamner pour une action ou une omission qui, au

IIloment ou elle a ete commise, ne constituait .pas nne infraction
d'apres Ie droit national on international;

(b) d'infliger nne peine plus forte que celie qui etait applicable
au moment OU rinfraction a ete commise;

Consiiibant que Ie l"equerant allegue que l'article I23 sexies du
Code penal belge, en vertu duquel il se uouve prive du dl"oit d'exer­
cer sa profession, est une disposition pen-ale et que l'application de
cet article en ce qui Ie concerne constitue nne vi()~ationde I'article 7
de ]a Convention;

Con{;idirant que Ie § 2 de l'article 7 de la Convention excepte
expressement de l'application de eet article, Ie jugement et la
pnnition d'nne personne coupable d'1llle action ou d'une omission

.. qui, au moment ou elle a ete commise, etait criminelle d'apres Ies
::::".. principes generaux de droit reconnus par les nations civilisees;
~ . Considbant que l'infraction commise par Ie requa-ant tombe sous:e .le coup de cette exception, ainsi que Ie confirment clairement les.
:.. travaux preparatoires de I'article 7 de la Convention;
...... Consiilbant qu'll s'eusuit que Ia plainte du requerant visant Ia
. privation de son droit d'exercer la profession de joumaliste est,
. ponr autant qu'elle se trouve fondee sur nne violation a]Uiguee de
~ ·rarticle 7 de la Convention, incompatible avec les termes dudit
;:a.rtic1e et. en consequenre, irrecevab1e aux termes de l'article 27,
.::§ ..'1, de la Convention; .
r: Consiacrant que Ie requerant aJ1~"1le en outre que I'article 1.'1,3
/sexies du Code penal beIge est en contradiction avec l'artic1e IO de
~::la Convention, aux termes duquel toute personne a moit ala liberte
'.d'expression, y compris la lib-erte d'opinion, et ala liberte de rece~

;.:Yoir ou de communiquer des informations ou des idees sans qu'il
t,lmisse y avair ingerence d'autorites publiques et sans consideration
;de frontiex-e;
\ .. Ccnsidbant que Ie Gouvernement beIge affume que ledit article
·:12.3 sexies institue nne mesure de 5urete de nature civile relevant
.de I'article IO §2 de la Convention, selon lequel l'.e:xercice des
jberMs prevues acet article, comportant des devoirs et des respon­
abilites, peut etre soumis a certaines fonnalites, conditions,

...:estrictions ou sanctions prevue.'> par la loi, qui constituent des
.jliesures necessaires, dans une societe dem.ocratiqne, a la securl.te
Pationale, a l'integnU territoriale ou a Ia si1rete publique, a la
~ense de l'ordre et a. la prevention du crime, ala protection de la

3Jlte au de 1a morale, aIa protection de la reputation ou des droits
~"iLUtrui, etc.... ;

DECISIONS

of the Convention and h.ence inadmissible under Article· 27 (2)
thereof;

Whereas Article 7 01 the Convention provides that:
(a) "No one shall be held guilty 0:1 any cri;minal offence on ac­

count of any act or omission which did not constitute a criminal
offence under national or international Jaw at th.e time that it was
committed;

(b) Nor shall a heavier penalty be imposed than the one that was
applicable at the time the criminal offence was committed"; .

Whereas the Applicant contends that Article I23 sexies of the
Belgian Penal Code, in virtue of wbjch he is deprived of his right
to exercise his profession, is a proviSIOn of criminal law and that its
application to his case was a violation of Article 7 of the Convention;

Whereas Article 7 (2) of the Convention expressly states that this ...
Article shall not prejudice the trial and punishment of a person ..:
guilty of any act or omission which, at the time ,,'hen it was com- ..
nrltted, was criminal according to the general principles of law :
recognised by civilised nations; ... ,:-..

Whereas the offence committed by the Applicant falls within .
the terms of this exception, as the preliminary work of Article 7 of· :.-:.
the Convention clearly ccmfums; . ,.-.

Whereas it follows that the Applicanes oomplaint co~cerning the :i
deprivation of his right to exercise the profession of a journaJist, ..":-:
insofar as it is based on an alleged breach of Article 7 of the C<ln~ ;.
vention, is IDcnmpatible with the terms of the said Article and...
consequently, inadmissible under Arlicle 'J,7 (z) oi the Convention;·

Whereas the Applicant further contends that Article I23 sexies·
of the Belgian Penal Code is in conflict with Article IO of the Con.'=
vention, under which everyone has the right to freedom of ex~,
-pression,.inclu~ the fre~om to b;old op~ons and to receive ~d.
nnpart information and ldeas mthout mterlerence by public;
authority and regardless of frontiers; :,:·.:i·

Whereas the Government of Belgium maintains that Article IZ; .
sexies is a-civil security measure falling under ~ph z o.
Article IO of the Convention, in virtue of .which the exercise of th
freedoms pre>vided 10r in the said Article, since it carries with· i
duties and responsibilities, may be subject to such formalitil ..
conditions, restrictions or penalties as are prescribed by law and:
are necessary in a democratic society, in the interests of nation~':'
security, territmial integrity or public safety, for the preyentidIi:;
of disorder and crime, for the protection 01 health or morals, for the::
protection of the repntation or rights of others, etc.... ; : :'jJ
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'.':'"Le Gouvernement be1ge a foumi les renseignements et observa­
(clODS en question par un nouveau memoire qui est parvenu au
.Secretariat de 1a Commission Ie 2() septembre ;[957 et auquclle
;jequ~ranta repondu par lettre du 9 decembre 3:957.
·";:Par decision reI).du~ Ie 18 deambre ;[957. la Commission a, en
~ertu de l'artic1e 46 § I in fi-n~ de son Reglement interieur, invite
, parties acomparattte devant elle au cours de sa donzieme session
,lfuiere am de lui donner, al'exclusion de tout moyen de fond, des

, _'lications orales sur les trois points suivants:
':: {a) Compte tenu de la date,d'enme en vigueur de la Convention
;~ l'egard de 1a Belgique (14 juin 1955), Ie grief selon lequell'article
f23 sexies du Code penal belge viole l'arlicle IO de la Convention
esl:-il ou non recevable raticne temjltJris, selon Ies pr.incipes de droit
D,lternational genh'alement reconnus?
,--:{b) Le deIai de six mois vise a rarlicle 26 de la Convention
"applique-t-il ou non enl'espece et, dansl'affirmative, lerequeran.t
a-t-il ou nun observe?

~;, et c) Le grief cite au paragraphe a) ci-dessus est-il au non mani­
festement mal fonde au sens de l'article 27, §;2 de la Convention?
:r-n d'autres term.es, et s'agi.ssant d'apprecier non pcint Ie bien-

;' .: Cr)nsMbant que l'artic1e 26 de la Convention dispose que la
'"" eommission ne peut etre saisie qu'apres l'epuisement des voies de
t:' recours internes, tel quJil est entendu selon les principes de droit
'~:'.:: international generalement reconnus et dans Ie deIai de six mois, a
:.:'.: Jlartir de ]a date de la decision interne definitive;

:'~': Consileran/, que Ie Gouvemement belge allegue en tout etat de
;' .cause, atitre d'objection prealable alarecevabilite, que la requete

;:::: ne remplit pas ladite condition selon laquelle la Commission ne peut
~':' etre saisie que dans le deIai de six mois a partir de la date de la
.': decision interne definitive;

;:" Decide, avant de se pronODcer sur la recevabilite de cette partie
\'. de Ja. requete,
': ': ," (1) de communiquer au Gouvernement belge la repli'lue du
:-: rel}uerant. datee du 2I juin 1:957;
:;', (2) d'inviter Ie Gouvemement beJge a lui faire savoir de quels
';"~'recours judiciaires, s'il en existe, Ie requtfant disp<>se en Belgique
'~, 'a:fin de chercher a. obtenir la modification des restrictions qui lui
'>, 890-t imposees par l'article I23 sexies du Code penal beIge;
';,-,;: " (3) de doclarer que Ie Gouvernement beige peut. s'il Ie desire,

,,~ presenter en mem~~emps ses observations sur la replique du reque.
"rant datee du ;2I JUIn I957; ,
": (4) d'inviter Ie Gouvernement belge 11 fournir les renseignements
'et observations vises anx pamgraphes (2) et (3) daus un deIai de six
"semaines a campter de la date de notification de Ia presente deci­
;Sion".

DECISIONS

WhMtaS Article 26 of the Convention provides that" the Com..,,~
mission may only deal with the matter after all domestic remedieS '
have been exhausted, according to the generally recognised rules"
of intemationallaw, and within a period1of six months from the·
date on which the final deci$ion was taken; :.",

"Whereas the Government of Belgium in any case alleges as a.:­
preli.mina1"y objection to the aArnjssibility of th.e Application that
it does not fullil the above-mentioned condition. under which the'
Commission may only deal vlith the matter 'within a period of six.
months from the dat.e on which the firull decision was taken; ".

Dcpides, before taking its deci,si.on on the admissibility of this'
part of. the Application, ~ :,~

(I) To communicate to the Belgian Government the Applicant's';'
reply ohlst June, 1957; ""."

(z) To ask the Belgian Goyernment to inform the Commission;
what, if any, legal procedures are now available to the Applicant",
in Belgium for the purpose of seeking a modification of the re<
strictions impi>sed on him by Article I23 sexies of the Belgiaii
Penal Code; , "

(3) To inform the Belgian Government that it may at the sam" '
time, if it so desires, submit its observations on the Applicant' .
reply dated 2J:st June, :1957; .'

(4) To ask the Belgian Government to supply the information
and observations referred to in paras. 2 and 3 above within siX
weeks of the date of notification of the present decision". .-;

:!"

The Belgian Government supplied the information ,and obsei'
'vations asked for in the form of. a further memorial which. reacb
the Secretariat of the Commission on 20th September "1957, and tJ
wbith the Applicant replied in a letter of 9th Deeember. 1957. '."

Bya decision taken on I8th December, 1957, the CommissiOli
by virtue of Rule 46, para. I in ji-ne invited the parties to ap~
at the twelfth plenary session to supply oral explanations on thi
tbIee following points. without going mto the merits of the case::,,~

(a) Ha\ring regard to the date on which the Convention came int,
force in respect of Belgium (I4th June, 1955), is the claim thil;
Article I23 sexies of. the Belgian Penal Code violates Article 10 '
the Convention admisslble or not, -ratione tempOTis, according"'"
the generally recognised principles of intemanonallaw? ":'

(b) Does the six months period specified in Article 26 of th'
Convention apply in this case and, if so, has the Applicant compli~
with this condition? ::,:

(e) Is the claim referred to in paragraph (a) above mani1estl;
ill-founded witbin the meaning of Article 27 (z) of the Conventio!!,
In other words, since the problem is not to determine whether
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fonde, moos uniquement la recevabilit~ de ce grief, l'examen du
dossier pexmet-il ou non de degager l'apparence d'une violation,
par l'article I23 sexies du Code penal beIge. de l'article ro de la
ConvelJ.tion?

L'audience contradictoire en question a en lieu Ie I8 mars 1:958.
Conlormement aux articles 36 et 37 du Reglement inteneur, ont
compare devaut 1a Commission, qui Ies a entendus en leurs dires et
explications. M, Raymond De Becker, requerant, et, pour la partie
defenderesse. lrIe Gonu'6e et Me Van Ryn, respectiv-ement Agent
et Conseil du Gouvemem.ent belge.

I.e 1.9 mars I958, entin, la Commission a renvoye a. sa treizieme
session p1eniere sa decision sur 1a recevabilite du grief susmen­
tionne du requerant.

EN DROll"

Con·sidbl1//1.t qu'il incombe a la Commission, a ce stade de la
procedure, de se prononcer sur les diyers prohlemes que souleve
]a recevabilite de la requ~te, en tant que celle...d a trait au grief du
requ6rant selon lequel.l'article I23 sexies du Code pinal belge ...iole
l'article :IO de la Conv~tion;

I. Sur la ruevabilite raiirme temporis .
CcnsirUnmt que Ie jugement du Conseil de Guerre et l'arrM de la

.. Cour Militaire de Bruxel1es, qui ant entra.tne l'application de
? ·l'article l.23" sexies au requetant, remontent respecti,rement au 24
.;; juillet 1946 et au 14 juin J:947, sait aune periode anteneure au 14
.:., juin 1:955, date d'entree en vigueur de la Convention europeenue de
:.. Sauvegarde des Droits de l'Homme et des libertes fondamentales
; al'egard de la Belgique; qne la question pourrait des lors se poser
:... de savoir si Ie grief precite n'est pas irrecevable ratione temporis;

~ < .' qu'll est v:rai que ce chef d'irrecevabilite ne figure point parmi ceux.
.." -qu'enumerent les articles 26 et 27 de la COn....ention; que l'article 66

~:., ··de la Convention se borne a determiner cruan.d se produit l'entree
.-; en vigneur de Ia Convention, sans preciser apartir de queUe date
. cette entree en vigueur deploie ses effets; que l'existence du chef

.. d'mecevabilite rat£<me temporis derive cependant dn principe de la
;. :non-retroactivite des traites et conventions, lequel se range parmi
-> leg principe.s de droit international generalement reconnus; que.
:.;dans une sene de decisions, la Commission a deja reconnu qu'en.
: .yertu de ce principe la Convention ne regit, pour chaque Partie

Contra.ctante, que les faits posterieurs a son entree en vigueur a
.:, l'egard de cette Partie;
: CO'itSidiratu que Ie requerant a soutenu que l'arret susmentionn6
.: de la Cour Militaire de Bruxe1les n'a fait qu'inaugurer un etat dans

.... lequel. seion lui, la liberte d'expression est viQlee d'une maniere
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claim is justified but simply whether it is admissible, dcreS or does
not the examination of the file disclose a prima fade violation of
Article IO 01 the Convention by Article 123 sexies of the Belgian
Penal Code? 1;'

The hearing in the presence of the parties took place on 1:8th
March. 1958. In accordance with Rules 36 and 37 of the Rules of
Procedure, the Applicant, Mr. Raymond De Becker, and for the ,:
respondent, Me Gomree and Me Van Ryn, Agent and Counsel for :.;
the Belgian Government respectively, appeaTed and their expIa- ::.
nations were heard by the Conunission . :'

On I9th March, 1958, the Comfuission postponed its decision .:'
on the admissibility of the Applicant's claim mentioned above :;
until its thirteenth plenary session.

AS TO THE LAW

Whereas the Commission is call.ed upon, at this stage in the·:"
proceedings, to pronounce on the various problems involved in· ..
considering the admissibility 01 the Application. insofar as this ..
concerns the Applicant's claim that Article r23 sexies of the Belgian -:
Penal Code violates Article 1:0 of the Convention; i
I. As regards admissibility "roJione temporis"

Whereas the judgment of the Brussels Conseil de Guerre and that::
of the Military Court, as a result of which the provisions of Article;'
I23 series became applicable to the Applicant, date back respective-·.
ly to 24th ]w.y, r946, and I4th Jnne, I947, that is to a period before:
14th June, 1955, on which date the European Convention for the·.
Protection 01 Human Rights and Fundamental Freedoms came into·."
force in respect of Belgium; and whereas the question then arise(
whether the above-mentioned claim is inadmissible roJirme gem-paris;:
whereas it is true that this is not one of the grounds for inad.mis~.

billty enumerated in Articles 26 and 27 of the Convention. 1~

Article 66 01 the Convention merely determines when the u:m~.;

vention shall come into force, without specifying the date ho.m,::
which its entry into force shaJl have effect; whereas, however.;·
inadmissi15ility onratione t-emporis grounds derivesfrom thegenerally:·
recognised principle of international law that treaties and c~;

ventions are not retrospective in effect; and whereas, in a numbet;
of decisions, the Commission has already acknowledged. that by
virtue of this principle the Convention applies, as regards ea~

Contracting Party. only to facts subsequent to the date of its entIJ
into force in respect ofthat Parly; .:..:

Whereas the Applicant maintains that the above-mentioD.ej.
judgment of the Brussels MilitaIy Court merely marked the be;
ginning of a state of affairs whereby, inhis view, his right to :freOOo:
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constante et perpetuelle; qu'il a souligne, en outre, que pareil etat
peut, a. tout instant et chaque fois que la liberte d'expression se
ll1anifeste, donner ]jeu a. des condamnations nouvelles; qu'il en a
conclu .que ce qui caractense l'article 123 sexies du Code penal
beige n'est pas la decision judiciaire qui en entIalue I'application,
mais la perpetuite d'une interdiction creatrice, d'apres lui, de
violations sans cesse repetees de I'article 10 de la Convention. et
que par consequent sa requ~tea pour efiet de saisir la Commission
non pas d'une 'decision isol6e qui, a un moment deternrine, aurait
pu etre consideree comme contraire a la Con.vention, mais d'une
legislation qui oontredit celle-ci d'une m.a:niere perpetuelle;

Qtt~ Ie Gouvernement be1ge a fait valoir que Ie requerant ne pent
pas dissocier 1a disposition legale beige qu'il critique. et qui subsiste
encore aujoun!'hui dans la. legislation beIge, de fapplication qui
lui en a ete faite par la CoOl Milltme de BruxeIles; qu'il a invoque

?t~:~':'" l'article 25 de la Convention, aux termea duque1 seule une personne
;(i.f··:. physique ou morale qui se pretend victim.e d'une violation, par l'une
i~::1::'" . des Hautes Parties Contractantes, des droits reconnus dans la
.".,/ CQnvention pent valablement saisir 1a Commission d'une requete;

'.'. qu'il a deduit de cet article qu'un requerant n'est habilite acontester
:.,. 1a compatibilite d'une loi avecla Convention que s'il pent se plaindre
:., de ce que cette loi lui a ete appliquee, et que c'est done la decision
': qui a. fait application de l'article I23 sexi.es au requerant qui doit
'. ~tre principalement appreciee;
;:.. ' Ccnsiilirant que la requ~te se heurterait au chef d'irrecevabilite
:.:.ratitme temporis au cas et dans la mesure on e1le viserait Ia.validite
·."ou Ie bien-fond~de l'arret du.If juin I947, acte instantane par lui­
'·.·mbne et anteneur a I'entree en vigueur de la Convention a l'egard
:; de la Belgique; qu'il ressorl toutefois de l'examen du dossier que Ie
.requerant n'attaque pas I'arret de la Cour Militaire de Bruxelles
.~ tant que tel, mais nniquement les dtkheanees dont Ie frappe
.fartic1e 123 sexies, decMances auxquelles eet arret a en pour
conseqnence de Ie soumettre de plein droit et a. perpetuite;

;:., CMlSidbanJ que Ie proble.me consiste done, pour la Commission,
~~a rechercher si Ie grief susmentionne du requemn.t a trait ades faits
~qui, quoique anterieurs parleur origine a la date d'entr6e en vigueur
~de la Convention al'egard de la Partie Contractante defenderes5e,
ront susceptibles de constituer nne violation continue de la Con­
.:vention se prolongeant apres cette date; qu'il s'ag:it Ia d'une qUe&­

ion d'espece que la Commission doit ttancher en foncO.nn des
9reonstances particulieres a la presente affaire;
:'. Qu'il importe en premier lieu de rclever que rarr~t de la Cour
·M.illtaire de Bruxelles qui a entmlne, pour De Becker,1a dech.eance
,..~es droits enumeres a. l'article uS sexies du Code penal belge, e:.-t
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of expression is being repeaterl1y and perpetually violated; and ....
whereas he points out, furthermore, that such a state of affairs
might lead to his being convicted again were he at any time to
exercise his right to freedom of expression;.,whereas he deduces
therefrom that the essential feature of Article I23 sexies of the
Belgian Penal Code is not the judgment as a result of which it
beromes applicable but the perpetual chancier of the forfeiture of
rights it entails, which, in his view, gives rise to repeated violations
of Article 10 of the Convention; and whereas he further states that,
c<lnsequently, the purpose of his Application to the Commission is
not to appeal against an isolated deci~onwhich, at a given moment,
might have been considered contrarfto the 0>nvention, but against
legislation which is permanently in conflict with it;

Whereas the Belgian. Government claim that the Applicant cannot ..
dissociate the Belgian law of which he complains, and which still '.
forms part of Belgian legislation, from its application to his case by ::
the Brussels Military Court; whereas they invoke Article 25 of the .
Convention, according to which only an invididual or corporate : ;
booJ' claiming to be the victim of a violation, by one of the High .',
Contracting Parties, of the rights set forth in the Convention, can .".
validly make an application to the Commission; whereas they :~.

deduce from this Article that an Applicant is not entitled to dispute .:~
the oompatibility of any law with the Convention unless he can .'.
complain of its application to himself, and that therefore the
decision which resulted in the application of Article I23 sexies to ,.
the Applicant must be primarily taken into aocount; '.. ;;,

Whereas the Application would be inadmissible .,.&liime l~mp(JYis,:".i'

i1 and insofar as it concerned the validity or justification of the:·.<
judgment of 14th June, 1947, an isolated act which occurred prior:'·'
to the entry :into torce of the Convention in respect of Belgium;i:.
whereas an examination of the file shows, however, that the Appli':''::
cant does not protest against the decision of the Brussels Military.·
Court as such, but solely against the forleiture of his rights wmch..·..
were imposed upon him. by Article :£23 sexies and which were the;:!
antomatic and perpetual result of the above decision; .' ~:~

Whereas the Commission is therefore ca1led upon to examine ~~;:'
whether the above-mentioned claim on the part of the Applicant'~i
concerns facts which, although prior in origin to the date on which :.~
the Convention came into force in respect of the respondent Goverri~;'
ment, might constitute a continuing violation of the Conventi~.
extending after that date; and whereas this is a specific question ,.
on which the Commission must reach a decision in the light of th~{
special circumstances of the case; : ,

Whereas it should be pointed out in the first place that th~.
jndgment of the Brussels Military C()urt which resulted in De'
Becker losing the rights set out in Article 123 sexies of the BeJgiaIi.
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anteneur au X4 juin :1:955, date d'entree en vigueur de la Convention
al'egard de la Belgique; que, d'autre part, I'entree en vigueur de 1a
Convention, survenue depuis lOIS, ne peut ayoix inva.lide apres coup
les dkMances incrimin~es pour toute la periode qui l'a preced.ee,
car la O:mvention, selon. les principes de droit international gene­
ralement reconnus, ne produit point d'effets Ietroactifs; 'lu'il
s'ensuit que Ie requ~rant ne peut valablement, pour la penode dont
il s'agit, se pretendre ...ictime d'une violation des droits garantis
par ]a Convention, quand bien m~e la situation. dont il se plaint
rev~tirait-elleun caractere continu;

Q~lil echet nea.n.moms de noter, quant a Ia ~riode posterieure
au I4 juin 1955, que toute personne tombant SOllS Ie roup des
dispositions de l'article "123 sexies du Code penal bclge se trouve,
seion les propres termes de cet article, frappee aperpetuite et de

-X- plein droit des dkheance5 en question; que c'est done continuelle­
;--'_: ment que De Becker se voit prive des droits enumeres aI'article 1:23
':~;- sexies et court, en cas d'infraction aux prescriptions dudit article.
\ _: Ie risque d'une nouvelle condamnation prononde en vertu de
;-,'_:.. l'article 123 nonies;
-j':- - Qu'il appert, des lors, que les decisions du Conseil de Guerre et de
"'- _ la Gour Militaire de Brrrxe1les n'ont fait que decIencher, de plein

- droit, l'application d'une prescription legale genera.trice d'une
_-:-: -situation continue et que, partant, ce n'est pas de la c<lmpatibilit6
\:- de ces decisions avec 1a Convention, mms bien de celle de ladite
~' -- prescription legale, que Ia Commission se trouve saisie en l'espllce;
~? --: Q-u'il importe de rappeler, Ii eet egard, que, scion les principes

':- generaux du droit international, corrobores par l'esprit de la Con­
-" vention a.ins:i que par les travau..'C preparatoires, les Parties Con-
; tractantes ant l'obligation, sons reserve bien entendu des Wsptlsi-
--tions de l'article 64 de-Ja Convention, de ,rei.ller ace que leur legis­
:...l3.tion interne cadre avecla Convention et, le cas ecMant, de prendre
-Jes mesnres d'adaptation qui se reveIeraient necessaires acette fin,
'Ja Convention s'imposant a toutes les autorites de ces Parties, y
:::eompris Ie pouvo3r l.egislatif; qu'il s'ensuit que ]a Commission a
--,competence pour apprecier la compatibilite de la It!gjslatio~interne

.: des Parties avec Ja Convention; que cette competence s'exeree
c_.egalement en ce qui conceme les lois promulguees avant la date
-_ d'entrk en vigueur de la Convention, lorsque, comme I'article 123
liexles du Code penal belge, elles demeurent en vigueur apres cette

-:4ate;
)i- Considbani qu'il s'avere, des lOIS, que Ie requerant se trouve
:)}~aoe dans nne situation continue au sujet de laquelle il se pretend
~-_Y1£timed'one violation de sa liberle d'expression, teIle quegarantie
-P'article 10 de la Convention; que, dans la mesure ou elle a trait a
:~te situatinn contillue et OU ceIle-ci s'est prolongee apres Ie I4 juin
:}955, Iarequeten'est par consequent pas irrecevableraiione/-cmporis;
:;':
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Penal Code, was delivered prior to 14th June, 1.955, on wbich date
the Convention came into force in respoct of Belgium; whereas, -­
moreover, the subsequent entry into force of the Convention cannot :
have invalidated retrospectively the 10rleiturp of rights complained -:
of for all the preceding period, since the COIlYention, according to :;
the generally recognised rules of international law, did not take :::
effect retrospectively~whereas it follQWS that th.e Applicant cannot _..i:
legally claim, for the period in question, to have been the victim of :-:'­
a violation of the rights guaranteed by the Convention, even if the -;--­
state of affairs complained of is of a permanent nature; -- -:

Whereas it should neyertheless ~ noted, in respect of the period. --:i

subsequent to 14th June, 1945, that any person to whom the -;,
provisions of Article 1.23 sexie:s of the Belgian Penal Code axe- 0­

applied, is, in accordance -with the very terms of that Artic1e,:_~
deprived ipSO facto and for life of the rights in question; that De-~
Becker thus finds himself permanently deprived of the righb(
enumerated in Article "123 sexi.es and, in the event of an infringement"=:
of the provisions of the said Article, he may at any time be cori~,:
victed under Article 123 nomes; -:;{

Whereas it appears, in these circumstances, that the decision. of:
the C()1l.Scil de Guerre and the Brnsse1s Military Court merely-:~
initiated the automatic applicatiQn of a leeaal provision giving rise-::
to a permanent situation and that, therefore, the Co:mmission ii
being asked to examine not the compatibility of the above decisionS-:
-with the Convention, but that of the said legal provision; --:-

lJ'}weas it should be recalled, in this connection, that, in ac~
cordance -with the general principles of international law, bome
out by the spirit of the Convention as well as by the preliminary
work, the Contracting Parties have undertaken, without prejudi~
to the provisions of Article 64 of the Convention, to ensure ilia
their domestic legislation is compatible with the Convention an,_

{.. if need be, to make any necessary adjustments to this end, s.i.f ­
the Convention is binding on all the authorities of the Contracti
Parties, including the legislative authority; whereas i1 follows
the Commission is competent to consider whether'"tbe dom _
legislation of the Contracting Parties is compatible with the
vention, and that this competence exists likewise in respect of 1
promulgated before the date on which the Convention came .
foree, if, like Article 123 sexies of the Belgian Penal Code;
remain in force after that date; --

Whereas it therefore appears that the Applicant finds himself iii;
continuing situation in respoct 01 which he claims to be the vk"
of a 't'iolation of the right to freedom of expression guaranteed- _
Article IO of the Convention and that the ApplicatiQn, insofar a!i­
concerns tbis continuing situation extending after 14th June, X95
is consequently not inadmissible ratione tetnporis; - _:-'-
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.. J: a) Sur t'6pu£-sement des voi-es de TecOUfS intmus
.: - . CrmsidlTanJ, qu'ilincombe ala Com.mission de verifier tout d'abord
~>; si I'epuisement des voies de recours internes, au sens des principes
;:~~~,.. _. de droit international generaIement reconnus, est realise en respeee;

"-~~':: Considbant que Ie requerant avait la faculte d~ se pourvoir en
.~_::.;{ : cassation. contre l'a.-rret de la Cour Militaire de Bruxe11es, mais nra
.:~i~~~;. point use de cette faculte; qu'il semble toutefois ressortir des-··_-/;·..:.:memoires et plaidoiries des parties que oelles-ci s'accordent a..';:;. reconnattre que, vu 1a nature de son grief, De Becker n'ayait pas

.~ Tobligation d'exercer le recours en question; qu'il decoule effectiye­
'_ ment de l'article I7 de la loi belge du 4 aoilt I83Z, leqnel definit;'. ·la competence de la Cour de Cassation, que Ie requem.nt ne pouvaiti.· utilement contester, devant cette Cour, Ia validiU des de.chean.cest. ~ pr~vues a l'article 123 sexies du Code penal belge, poisque la Com:::' .M.iIitaire de Bruxelles avait exactement applique cet article et qu'au;.-: surplus Ia Cour de Cassation n'etait pas habilitee a soustraire Ie..... reqnemnt al'application dudit article, s'agissant d'une prescription··'·legale qui s'imposait a elle au mfune titre qu'aux juridictions in­.; ..; fmenres;> Crmsidiranl, d'autre part, que Ie Gouvemement beIge a admis que..: Ie requerant ne dispose plus, en Belgique. d'aucun recours judiciaire.:- ·portant sur la suppression ou la limitation des decMance3 qU'il a;'.:encourues en vertu de l'article 1:23 sexies du Code penal;
~: ... Cansidbant que le Gou.vemem.ent beige a attire toutefois ratten·
;'., tiOl! de Ia Comn:rission sur Ie fait que la loi du 25 avril IB96, modifik
.:~.:par ce11e du 8 fevrier I954, consacre la possibilite d'une action en;;r·rehabilitation; qu'aux yeu.x de la U1mmission, pareille action en

II. Su·,. l'observation- lies 1'~gles de t'article 26 de la Convention­
Consiilbam qu'aux term.es de l'article z6 de Ia Convention, Iacommission ne peut @tre saisie qu'apres l'epuisem.ent des voies derecours internes, tel qu'j1 est entendu seIon les principes de droitinternational generalement reconnus et dans Ie dew de six mois, apartir de]a date de la decision interne definitive; que, selon l'article27 § 3 de]a Convention, fa Commission rej ette toute requ~tequ'elleconsidere comme irrecevable par application dudit article :26;
Considbant que I'article 26 enonee deux regIe.;; differentes: il. cODsac:re, d'une part, celie de l'epuisement des voies de recoursf/!!;;.: internes; i1 present, d'autre part, qu'une requ~te ne peut ~tre

:;:~:~~:(.'. introduite apres l'expiration d'un deIai de six mom it partir de la".'j,:\;.. decision interne definitive;
;~{.-. Q·UiJ Ja Commission doit rechercher si le requerant a respect6 ces
~~/>. deux regles quant au grief d'apres lequcl l'article 123 sexies du.\i;'~·. Code penal belge viole l'arlicle 1:0 de la Conyention;;..".-
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II. On !he ft~JfiJment 01 the c(»l,Wions 01 Article 26 of t1u Cbnvemion .
1l'·nereas, according to Article 26 of the Convention, the Com~ ;.

mission may only deal with the matter after all domestic remedies :have been exhausted, according to the generally recognised rules ..of international law, and witlrin a ~riod of six months from the ..date on which the final decision was taken; and whereas, under .Article 27 (3) of the Convention the Commission shall reject any .
petition wlrich it considers inadmissible under Article 26; ...WherellS Article 26 lays down tVi'"O different rules: in the first .. ::place, that of th.e exhaustion of domestic remedie.;;; in the second .;
place that of the period of six months from the date of the final ­
decision after which n.o application may be lodged; .

Whereas the Commission has to consider whether the Applicant:has complied with these two rules in respect of the claim according ':to which Article 1"23 sex:ies of the Belgian Penal Code constitutes a··.:
violat,ion of Article IO of the Con.ventklO; :

(a) On the exhaustion 0/ dcmttseic remedies
Whereas the Commission is called upon to confirm fin,-t whether· .in the present case all domestic remedies have in fact been ex-·

hausted, according to the generally :recognised rules of international "hw; .Whereas the Applicant was entitled to appeal agamst the judg.ment of the Brussels Military Tribunal before the Belgian CmU' its .
CI1$S~ion but did not avail hi:tnself of that right; whereas it seems .•clear, howe-ver, from the memorials and pleadings of the parties ..".;that the latter agree that, in view of the nature of his claim, De.·:,Becker was under no obligation to lodge such an appeal; ~ereas..::.
Article I'1 of the Belgian law of 4th August, I8,3.2, defining the;:,competence of the Cdu1' tie Cass«iicn shows indeed that the Appli".::cant could not dispute, before this Court, the validity of the for.., :~;
feiture of rights imposed by Article I23 sexies of the Belgian Penal.:;Code, since the Brussels MilitaIjr Court had applied this Article i-,correctly and, moreover, the Coor de Cassation- was not empowered:}
to release the Appliomt from the application of this Article which ~iis a legal pl'ovisio-n binding the Cour de Cassation to the same extent-:'as the lower courts; _.;.-::.Whereas, furthermore, the Belgian Government have adri:ritted .
that there is no further legal remedy available to the Applicant .:in Belgium to waive or mitigate the forfeiture of rights incurred by...'.virtue of Article I23 se:ries of the Belgian Code; .-. '..Whereas the Belgian Government have nonetheless drawn the"Commission's attention to the fact that the law of 25th April, I8g6j· ~
as amended by that of 8th February, 1"954, makes it possible to :.sue for Te-instatement; whereas, however, in the CoIIlJl1ission's -;:
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rehabilitation, telle que reglementee par les deux lois susmention­
nees. ne semble cependant pas presenter les caracMristi'lues d'un
recours ordinaire dont les principes de droit international gene:rale­
went reconnus exigent l'epuisement, car el1e a pour objet l'obten­
tion d'une faveur et non la revendication d'un droit; 'lu'au surplus,

.. ainsi que Ie Gouvernement belge l'a signale lui-mfune, il decoule de
c·.';·...··: l'article I:er, paragrnphe 3 de laloi dU:25 avril :1896 que Ie requ&aut
~'~-":" .. ne poun:a intenter cette action que cinq ans apres sa liberation
tt definitive. c'est-a-dire apartir du I4 juillet I978; que Jadite. action
j-~': s'avere des lOIS, en tont etal de cause, insuffisante en l'espece;
:.:.> Considbam qu'il ressort de ce qui precede que I'epuisement des
:, .:'0' voies de recours internes, tel qu'il est entendu selon les principes de

droit international generalement reconnus, se trouve realise en
;: J'espece;

":"." b) Sur j'o!Jstm)atian tlu dlUli th six tWis
'.':. CfmSidbant que Ie Gouvemement beIge soutient que Ie requa-ant
:-':. n'a pas respecte 1a seconde regIe qu 'enoncel'article26 dela Com'en­
',";. non, car il ne se serait adresse ala Commission. qu'apres rexpiration
<.;. du deJ.ai de six mois, apartir de Ia date de la decisiOll interne defini­
. nve; que, selon ledit gouvemement, la requ~te doit donc, par
.application de l'article :27, § 3 de la Convention, etre d6claree

;..:. frrec.evable pour Cause de tardivete; .
,::'.:: Qu'il convient de rappeler que les decisions judiciaires qui ont

::';:. entraine, pour De Becker, les decheances prevues audit 2rli.cle I23
:;:~ sexies remontent respectivement au 24 juillet I946 et au I4 juin
~:~:~'I947; que]a Convention est entree en. vigueur a l'egard de Ja Bel­
~:';~ giquele I4 juin195:5; quela comp~tencede la Cmnroission enmatiere
f'::'..·· de recours individllels a commence de s'exercer, en ce qui concerne
. "cet Etat, le:5 juillet I955, et que De Becker aintroduit sa requete a.

la Commission Ie xer septembre I956;
. : Ccnsideranl que Ie :requ&ant a observe, tout d'abord, que ni a.
:l'epoque de l'arr~t de la Cour Militaire de Bruxelles, ni dans les six
..mois qui suivirent, il n'avait la facu1te de saisir 1a Commission;
:qu'il en a aeduit qu'en se pla~ant dans Ja perspective m&ne du
'~GouvernementbeIge, ron ne peut envisager la question du deIai
de six. mois 'lu'a partir de l'integration de la Convention dans la
J~ation beIge, et ce compte tenu des conditions propres a sa
Situation; .
:::" Qu'au sujet de ces conditions, De Becker a souligne, d'autre part,
qu'i! n'existe pas JlQur lui de recours interne~, par consequent, de
'4~ion interne definitive au SellS de l'article 26 de la Convention;
u'i! a fait valoir, au surplus, que l'interdiction d'exprimer libre­

ment sa pensk constitue une situation perm.anente, insusceptible
;de donner lieu a une duision interne a partir de laquelle puisse
~~JJrir un deIai determine; qu'il ainvoque enfin, a titre subsidiaire,
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view such an action under the two above-mentioned la....'S, does not
seem to oonstitute an. ordinary remedy to be exhausted according
to the generally recognised rules 01 intemational law, since its
purpose is to obtain a favour and not to vindi,cate aright; whereas,
moreover, as admitted by the Belgian Goverriment, it follows from
Article I (3) of the law of 25th April, 1896, that the Claimant shall
not be entitled to take such action until fhre years after his final
release, i.e. as from I4th July, X978, so that in any event such a
course proves inadequate in the present case;

"Whereas it is clear from the foreg¢ng that all domestic remedies <
have been exhausted according to tne generally recognised roles of ::
international law; .

(b) O~J the six mrmth-s peniJrl
Whereas the Belgian GQvemment claims that the Applicant t

has not fuliilled the second condition of Article 26 of the Con.vention. .5
ior he did not apply to the Commission until more than six months '
after the date of the final decision; whereas in the vie.\' of the said
Government, the Application must consequently be declared .'.
inadmissible, by virtue of Article 27 (3) of the Convention, on the .~
grounds that it was lodged too late; ":

"Whereas it should be recalled that the judgments entailing for .
De Becker the loss of the rights set out in the said Article 1203 ".
series date back to 24th July, x946, and :I4th June. 1947, that the i:
Convention came into force in respect of Belgium on 4th June;::·
I955, that the competence of tb.e Commission. in respect of individual.
applications was accepted by Belgium on 5th July, 1955. an&'that
De Becker lodged his Application. with the Commission on Ist.
September, I956; .;.;:::

Whereas the Applicant points out, in the first place, that n.eithef·.:
at the time of the judgment of the BI1lSSe1sMilitary Court, nod4.
the six mon.ths following, was he able to apply to the Commission..
and deduces therefrom that, even from the point of view of the.·
Belgian Gilvemment, the question of the six months period can only.
be considered after the incorporation 01 the Convention into the"·,
Belgian legislation, and t1ris va':ith all due regard for his own special.\
circumstances' . .:.:....

Whereas, with regard to these circumstances, De Becker pointS:'
out that no dom~-tic remedy exists for him, nor, consequently, hal!...
there been. any final decision in his own country within the meaning- ~.
01 Article 26 of the Convention; whereas he claims, however. that;:
the loss of the rights to freedom of expression constitutes a per~::

manent state of affairs unable to give rise to any domestic decisiOl:t"(
from which a given period could be said to run; whereas, lastly, he;~::

238



DEClSlO~S24°
makes the assessory plea of ex.cusable ignorance of the Convention i.·

byreason 01 his absence from Belgium, at the time 01 the acceptan~ .,:.;
by the Belgian Government of the individual right of application· },
whereas he submits that this acceptance wa$ not made known fu ·";:5
him until ,3I'd March, 1:956, by a person ,,~om the Commission ··i;!
co~d call as a wi~ess if they so desired, and he lodged his Appli- .<
cation less than SlX months after that date; . ,:

Whereas the Belgian Government objects primarilY that the :.
Contracting Parties were concerned to impose on all applicants, in .j
a general way, the obligation to lodge their applications within .?
six months of the final decision on t;b.eir appeal to dmnestic anthon- :
ties, ie" in this case, v;.rithin six mohths of the date of the Judgment ..:.:
of the Brussels Military Conrt on 14th June, 1947; and whereas, in ~:~
this Government's view, the intention of the Contracting Parties>
was to prevent final decisions on appeals by individuals againsi\
meas~es taken ~der national Iegis~tion from being constantlY":;
called roto question; whereas, according to the respondent's suJr·::
missions, Article 26 means that the Convention is con.cemed with··.
the future, and, as regards the past. only with decisions taken less·;
than six months before its entry into force, and the intention was:·
to obviate or at least reduce the risk of the Commission beini;
overwhelmed by individual applications; .

Whereas -the Belgian Government maintains in particular
Article z6 makes no distinction between a. :final decision en'
immediate forfeiture of rights on the part of an applicant and
entailing a lasting loss of rights; and whereas, in the event of
Commission concurring on this point with the Applicant's vii
the said Government contends, as a secondary considerati°ll,
the sole result would be to place the beginning of the six i).on'
period at the date of the entry into force of -the Conventionin
of the State of which the Applicant is a national in this case,
June, ~955; and wh.ereas, lastly, with regard to the Applic
plea of excusa.ble ignorance of the Convention, the Belgian GOVI
ment claims, again as a secondary consideration, that De B
had ample time to learn of the existence of a document as widi
pnblicised as the ConVeutiOD, particularly as he was ce:rtai
paying clOse attention to events in Belgium at the time, especi
to the mtification of a Convention such as this; whereas, the B
Government points out furthermore that the Applicant :no! ·e·
invoked circumstances allegedly making it mateiiall.y impos .
for him to have lodged his Application at the right time, and
the assertion that he was not wormed of the- fact that the·
ventiOll had come into force does not constitute a valid ex,
the eyes 0:1 the law; ~.

Whereas it should be noted that before 14th June, 1955;-·-
Convention, which did not then have any binding effect with reg
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!'ignorance excusable de la Convention dans laqueUe, en raison
mbne de son absence de Belgique, i1 se serait trouve a-I'epoque de
I'acceptation du droit de recours individuel par cet Etat; que ladite
acceptation ne lui aurait et6 revelee que Ie 3 mars 1956, par nne
personnalite dont il invite la Commission asolliciter Ie temoignage
si elle Ie juge utile, et qu'il aurait depose sa requ~te moins de six
mois apl'e.s cette date;

C(msidbant que Ie Gouvemement belge a objecU, en ordre
principal, que les Parties Colltractantes ont eu som d'imposer d'nne
maniere gena-ale, a tout reqnerant, Ie re.--peet d'un deIai de. six
mois a. partir de Ia decision interne definitive ayant statue SUI Ie
recours forme par Ie requerant, c'est-a-dire, en l'espece, a partir
de I'arret de la Cour Militaire de Bruxelles du :I4 juin :1947; que. de
l'avis de ce Gouvernement, les Parties Contractantes ont entendu
em~cher ainsi que soient eternellement remises en question les
decisions internes definitives rendues SUI les recours qu'exerce
un particulier contre nne mesure prise dans Ie cadre de la legisla­

:.. tion nationale; que l'article 26 signifierait que la Convention
.. concerne l'avenir et, quant au pass~, ex.c1usivement les decisions

.:': qui neremontent pas aplus de six mms loX's de son entree en vigueur;
i: .qu'il aurait pour but d'tkarler ou de limiter Ie danger de voir lao
c,':. Commission 5ubmergee d'un flot de requ~tes individueIles;
,_:. Que Ie Gouvemement belge a soutenu, spe.eialement, que l'artic1e
::,:.·.26 ne distingue pas seIon que la decision interne definitive a en­
:-._.: traine une lesion instantanee des droits du requerant, ou au con­

..;.: traire une lesion durable et permanente; que, pour Ie cas ou la
.~: Commission adopterait nea.nm.oins, sur ce point, la these du re·
~.::querant,leditgouvernement aexprimel'opinioll, atitre subsidiaire,
:.... que cette these aurait pour seule consequenw de reporter Ie point
,~e depart du delai de six mois ala date de l'entree en vigneur de Ia
.Convention a Iegard de l'Etat dont Ie requerant possede la na­
:J:ionaJiM, a savoir, en l'occunence, Ie 14 juin 1.955; qu'au sujet,
:.eofin, de l'ignoranoe excusable de Ia Convention, invoquee par Ie
'~querant. Ie Gouvern.ement belge a estime, toujoms a titre sub­
:.:§i;d;iaire, que De Becker avait eu tout Ie temps ~e prendre connais­
;Sance d'un texte aussi largement diffuse que la Convention, d'autant
.plus qu'il etait certainem.ent fort attentif a ce qui se passait en
:~que a. l'epoqne, et particulierement a Ia ratification d'nne
·c.onvention comme celIe dont i1 s'agit; que Ie Gouvemement belge
'a.observe, enfin, qu'a tout Ie moins, Ie requemnt n'a-t-il pas allegue
·'ime crrconstanoe de fmce majeure quil'aurait empeche d'introduire

,.-. requete en temps utile, et que I'affinnation selon laquelle iI
avait pas eM intonne de la mise en vigueur de la Convention ne
;urait constituer, sur Ie plan du droit, nne excuse valable;

:;; Cmrnaerant qu'il y a lieu tout d'abqrd de noter qu'avant Ie 14­
.Wn 1955, la Convention, alors depourvue de force obligatoire qumt

::I>

?..............
I

N
c::>
c::>
Ul

~
c:::

N

N
0::>

-0
::::;::

c:::
::::;::

r­
::I>
::E:

tt:2
o
::J::oo
r-
.p,.
-3
::J::

'"T1
r-

'"T1
::I>:x:
::z:
9

-J
W
.p,.

-J
0:>
W
co
W
-J
Ul

:-0

-J



1'0

1'0
CD

-0
::;:::

c=
::;:::

r­
::I>
:E:

U1
o
::c:
oor-

*"'"~
"T]
r-

::I>c=
CJ

I........
........

I
1'0
a
a
01

-3
::c:
c=

--.I
W

*"'"
--.I
0)
W
co
W
--.I
01

"T]
::I>
X

~

::-0

........
CD

DEcrSIONS 243

... a la Belgique, ne pouvait faire col.lrir a l'encontre de De .Becker Ie

deJai de six mois de I'article 26; qu'II en resulte que l'arret de la

~r··· Cour Militaire de Brnxe1les. anteneur acette date. ne pent ntarquer

:':::: le.point de depart du dew de six mols; qu'll importe en outre de

:{. souligner que, jusqu'au 5 juillet 1"955. date de l'acceptation du droit

}.:::.. de recours individue1 par la .Belgique. Ie requerant n'avait pas la

.~;.;:: facult6 de saisir la Conunission d'une reqnete dirigee contre cet

~~:i;~. Etat; que Ie d~Iai de six mois ne lui etait done pas non plus 0ppo­

.~.'.>. sable entre Ie 14 juin et Ie 5 juillet195:5; qu'il s'ensuit que la question

:.: de ce deIai ne pent surgir en l'espece que pour 1a periode postmeure
.:. au 5 juillet 1955;

.. Crmsiribant. d'autre part, que Ie problem.e essentiel qu'il incombe

a1a Commission de trancher en cette matiere consiste, dans Ia

... Fresente ai.£a.ire. a. determiner que1le cUcision interne definitive

if entre en Jigne de <:ompte aux:fins d'application de l'article 26 de la
· Convention;

:. Que Ja Commission constate, acet egard, qu'u existe une etroite

co:rreJ.ation entre les deux regles qu'enonce Iedit article :W, asavoir

c ce1le de I'epuisement des voies de recours internes et celle du dlilai

..'·de six mois, car les deux. regles, non seulement font l'objd. d'un

~ article unique, mais figment ate a. cOte dans une seule et m~me
,( p1lrase dont la structure grammatica1e impose l'idee de pareille

: oorreJation; que, par dlkisioll interne definitive,I'article 26 designe

• done e:xclusivement la d&:ision definitive rendue dans Ie cadre

:··normal de l'epuisement des voies de recours internes, tel qu'il est

: entendu selon les principes de droit international generaJ.ement

:·~eoonnus. de sorte que Ie delai de six mois ne pent fonctionner que

·:··dans ce cadre; qu'au SOIplus les indications qui se degagent des

~·.·b:avaux preparatoires de la C<mvention, notamment du rapport

~:rtdige en juin 1950 par la Conference des Rauts Fonctionnaires.
(oonfirment cette interpretation;

': Que la Conunission a deja retenu que Ia legislation be1ge n'ac­

corde actuellement a De Becker, pour contester la validit6 des

:::-d.ecileances dont Ie frappe l'.artide 123 series du Code penal, aucun

'~.:recours interne qu'i1 ait l'obligation d'exercer et que, compte tenu

;-"de la nature de son grief, qui porte sur la compatibilite d'une <Ii&­

;..lXlsition legale avec la Convention, Ie requerant D'a d'aillew-s

:jamais eu la faculU d'introduire semblable recours; q,ue. s~ciale­
~ent, l'a.:xrtt de la Cour Militaire de Bruxelles du 14 Juin 1947 ne

:constitue done pas, en ce qui conceme Ie susdit grief, une Mcis:ion

·iiJ.terne definitive au fins d'application de l'article 26 de la Con-
vention-

·;..-Consldb-am. en. outre, que Ie requerant ne se plaint pas d'nn acte

ilistantane, ni meme des effets permanents de pareil acte :instaIltan~,
.~ s'en prend en realite. ain.si que ]a Co.mmission l'a deja. constate
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to Belgium, could not impose on De Becker the six months rule laid

dO\\'n in Article 26; whereas it follows that the decision of the

Brussels MilitaIy Court, prior to that date, cannot mark the be-­

ginning of the six mon.ths period; wh~eas it should be stressed

moreover that, until 5th July, 1955, on which date Belgium ac­

cepted the right of individual application to the Commission, the

Applicant was unable to lodge with the Commission an application

against that State and that there could neither be any question of ..

invoJring against him the six months me for the period between .'.

14th June and 5th July, I955; whereas it follows that the six months .:;

rule can apply in the ApplicaJP;'s case only to the period after- 5th .::'
July, 1955; - .-

Whereas, further, as regards the six months IUle, the main .:.::

problem facing the Con:uniss:ion in this case is that of deciding to .:.

which final decision .Article 26 of the Convention can be said to· ..'
~~;

.J

J-J:'hereas the Commission notes, in this connection, that the two .;,

rules contained in Article 26 oonceroing the exhaustion of domestic' .:

remedies and concerning the sJx months period, are closely inter..,·-/

related, since not only are they combined in the same Article, but :'

they are also expressed in a single sentence whose grammatical ,.

construction implies such correlation; and whereas the term "final:·

decision", therefore, in Article 26 refers exclusively to the final·.:

decisio~ concerned in the exha?Stion of a:Il; domes~l;r remedies~

according to the generally recogmsed. rules of mternatiorlftl law. so'·

that the sixm()ntbs period is operati.'e only in this context; whereas,·:

furthermore, the preparatory work of the Convention, in particular

the report prepared in June, 1950, by the Conference of Senior·

Officials, confirm this interpretation;

Wher&4S the Co111Iillssion has already noted that Belgian legis-:·..:
!ation does not at present offer De Beckedorthepmpose of <:halleng_··:·

ing the validity of his loss of rights under .Article I23 sexies of the>

Penal Code any domestic remedy which he would be obliged to··

exhaUst; whereas, moreover, in view of the nature of his claim,,:,:

which. is concemed.. with the compatibility of a legal pIoyision \Vitb··::.

the Convention, the Applicant has never had an. opportunity to';

make any such appeal; whereas, in particular, the judgment of the'

Brussels Military Court on 14th June, 1"947, does not theTefore:;~

constitute, for the above--mentioned claim, a final decision for the r:
purposes of Article 26 of the Convention; :.:.;'.

Whereas, moreover. the Applicant does not complain of an ~ct:,

occurring at a given point in time nor even of th.e enduring effects:--:
of such an act, but as the Commission bas already noted.. when:·'
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... Consitlbant que l'an pourrait avancer, il est vrai, en favem de

.. l'applicabilite du deJai de six mois dans ]a presente affaire, qu'en

.. introdnisant, dans !'articlil :26 de Ia Convention, Ia n&.essite de

·,·respecter ce dgm, les Parties Contractantes ont en l.a volonte de

.wuw Ie passe et que, si un doute surgit quant ala portee precise

.. de cette regIe. c'est la "ratio legis" qui doit prevaIoir; qu':il:fa.udrait

~.: en deduire que, lorsqu'il n'y a pas de decision interne definitive au

~.Sens de l'article 26, Ie deIai prend naissance a la date a laquelle
:.apparait la situation inc:rimin.ee; .

.:: Qu'aux yeux de 1a Commission ce raisonnement n'aur.rit de per­

.. tinenc.e, en tout ~at de cause, que si ladite situation avait deja.

..cesse lors de l'introdnction de Ia requete; que ]a "ratio legis" ne

:peut ette invoquee abon droit si, comme en l'espeee., la situation

incriminee dure encore a l'instant on elle est soumise U'examen de

]a Commission, car l'on ne peut raisonnablement presumer que les

:;::Farties Contractantes, en instituant Ie deIai de six mois de l'article

·:':i26, aient entendu COUvrlr Ie present ni, a jfNtiari,l'a"en.ir;

';: Qu'i] y a lieu, en outre, de noter que les dispositions de I'article

6relatives au de1ai de six mois, combin~ avec celles de l'article 27

. :3 de la Convention, instituent Me decMance ou une forchision ei

»mme telles, appellent normalement. selon les principes genernux

U droit, une interpretation restrictive; qu'il 6chet de retenir

en statuant sur Ia recevahilite ratione tempwis, .3, une disposition

legale generatrice d'une situation continue et meme perpetuelle.

contre laquelle il ne possede aueua recours interne; que l'existence

du delai de sU: mois qu'institue l'artic!e 26 de 1a Convention s'ex­

plique par Ie souo des Hautes Parties Contractantes d'empecher la

constante remise en cause du passe; que cette preoccupation

legitime d'ordre, de stabilite et de paix ne saurait fake obstacle a
l'examen, par la Commission. de]a situation continue qu'incrimine

De Becker, pour autant que cette situation ne releve point du passe,

mais se prolonge en ce moment et, en l'etat actuel de la legislation

beIge. durera en principe aussi longtemps que vivra. Ie reguerant,

sans qu'aucun recours interne ne s'offre a celui-ci; que, la raison

d'Ctre de 130 regie ne se retrouvant pas en l'espece, i1 ne saurait ~tre

question de forclusion; que, quand Ia Commission est saisie d'l1D.e

disposition legale creatrice d'une situation continue oontre laquelle

jJ n'existe pas de recours internes. Ie probleme do delai de six mois

.. de l'artic1e z6 ne peut surgir qu'apres la disparition de cette situa­

".: tion; que, dans cette hypothese, tout se passe comme si la violation

alMguee se repetait chaque jour, empechant Ie de]ai de courir;

~44

ruling on the admissibility of the Application f'a#rme lempffris, of a :-.

legal pl"oyision giving rise to a constant and even perpetual. state of

affairs, against which no domestic remedy is available to him; and

whereas the existence of the six months peri9d specified in Article

26 of the Convention is justified by the wish ofthe High Contracting

Parties to prevent the past judgments being constantly called into

q nestlon; whereas this legitimate concern for order, stability and .":,

peace cannot be allowed to stand in the way of the consideration,

by the Commission, of the permanent state of affairs of which De

Becker complains, insofar as this state of affairs is not a thing of the

p~t, ~t st:il;l oon~ues .and,. in. thy present state of the ~elgian ,

legislation, will continue 1D. pnnclple for the rest of the Applicant's ..";

life, without any dOplestic remedy being a,'ailable to him; whereas, ..:;

since there is no justification for the application of the rule in the ..

p~nt case. there can be no question of the Applicant being .:;::

debarred by lapse of time; whereas when the Commission receives .:)

an application concerning a legal provision which gives rise to a: ...:.'
permanent state ofa~ for whic~ there i~ !l0 ~omes~c remedy, :.

the problem of the SlX months penod specified ID Article 26 can '..

arise only after this state of affairs has ceased tQ exist; whereas, .

in the circumstance.:>, it is exactly as though the alleged 'riolation-.

was being repeated daily thus preventing the running of the six..;

months period; .. ':'

Wh~ea:s it might be claimed indeed, in support of the appIica,.'::

bility of the six months period in the present case, that by in~gi·'

in Article 26 of the Convention, on the need to observe this ru1~ the .,

intention of the Contracting Parties was to exclude discussion cif
the past and that, in the event of doubt as to the exact scope ot"

this rule, the fatW legis should prevail; whereas it.would tollow tha

when there is no final dome.=.1:i.c decision within the meaning Off

Article 26, the six months period shall run from the date on whicl:!
the state of affairs complained of came into existence; <~.

Whertlas, however, in the Commission's view, tbis argument.

would in any case be pertinent only H the said state of aitaITS ]}a,

lilieady ceased to exist at the time of the· lodging of the Applicatioii:1
whereas there is no justification-for invoking ratio legis if, as in~

present case, the state of affairs cDmplained of is still in exi.steno

at the time when the Commission is asked to consider it, since:i

cannot reasonably be assumed that the Contracting Parties.·b

including the six months rule in Article ~6, intended to exclude ..

present OI, a fOTticri, the future; ...' ..:

Where.a:s, furthermore, it should be noted that the pTO'l.>isions:

Article 26 relating to the six months period, read with those:·

Article 27 (3) .of the Convention have the effect that in ce

circumstances the righ.t 01 application will lapse or be forfeited, ari

therefore they normally call tor a restrictive interpretation ai:
j

,.
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d'autre part, mais dans Ie m~e sens, qu'en splkifiant que Ia Com­
mission ne pent etre saisie que dans un deJ.ai detennme,l'arlicle 26

.. apporte .nne exceptio~ aux ~cipes consacres par ~es deux ,clauses
; '... attributhTes de competence qmle precedent, asavOlI les articles 24
;~.' .. et Z5; CJ"lfe les disP?sitions ~tativ7s ~e ce genre "ne se PI~tenta
". aucune iMtexpretation extensJ.ve", aIDSl que la Cour Permanente de
'.' Justice Internationale l'a rappele dans son avis du 7 f{:vrier I923
'. sur les decrets denationalite en Tunisie et au Maroc (SerieB, NO.4,
i p. 2S) et dans SOD .a;r.~t du 25.mai 19:z6 sur certains interets alle-
':'" rnands en Haute Silesle polonaIse (Sene A, No. 27, p. 76); que ces
-... arguments de technique juridique acquierent une force particuliere
.. ' dans Ie domaine que couvre la Convention, celui de la sauv~arde

., . des Droits de l'Homme et des Libertes fondamentales;

.;." Consider-ant qu'il d6coule de ce qui pr~cede que Ie deJ.ai de six
.....:. '. mQis de l'article 26 de la Convention est inapplicable dans la pre­
.,,-,: sente affaire; qu'il est superfl.u. dans ces conditioDS, de rechercher
'. si l'ignoIance excusable de la Convention, inv<Jquee par De Becker,
:;.:.. constitue ou non un argument a]a lois pertinent et fonde;
: :.- Que- lao question. pourrait tontefois se poser de savoir s:l, dans de
;.: telles circonstances particulieres oula "lex specialist> de I'article.26
f.cesse de jouer,la "lex generalis" d'apres laqnelle toute reclamation
';: internationale doit ~tre foim~e dans un deIai raisonnable ne reo­
':;; trouve pas son empire; qu'il n'y a cependant paS lieu d'examiner
·:·.rette question en l'espece, car il suffit d'observer, en tout etat de
~'. cause, que Ie requerant a introduit sa requ8te dans un delai raison­
"nable, au sens des principes de droit international generaJ.ement
_reconnus; .

:'. Cons£Jbatu qu'il s'avere des Ion que la requete, en· tant qu'e1le
.' conteste la compatibilite de l'arlic1e 123 sexies dn Code penal be1ge

.'. avec l'artic1e IO de la Convention, ne pent me declar~e irrerevable
'::.,ponr tarclivete;

;:·.III. Sur le dJ/a'Ut -mtlniteste de fandement
., Considbant que, selon l'article 27 § 2 de la Convention, la Com­
; mission declare :irrecev-able toute requete introduite par application
.:de l'article 25, l[}rsqu'elle estim.e la requete manifestement. mal
·.fondee;
;, Que Ie Gouvemement be1ge. invoquant cette disposition, de­
..1D3llde ala Commission de rejeter la requete comme manifestement
:-mat fondee;
':., Que, pour trancher cette question, il importe d'exposer les
.theses respectives des Parties SUI la compatibilite de l'arlicle I23
~exies du Code penal beIge avec I'article IO de 1a Convention, aux

·,.termes duqueI:
. (I) "Toute personne a <Iroit a la h'berte d'expIession. Ce droit

DECISl:ONS

Whereas it appears, consequently, that the Application. insofut'
as it questions the compatibility of Article 123 sexies of the Belgia,ri.
Penal Code with Article 10 of the Convention, cannot be decJ.and
inadmissible as being out of time; ,.

III. On the argunwnZ that ehe Application. is mani/esely i1J.-toundei!:.·~
Whereas according to Article 27 (2) of the Convention, the COIl'

mission shall consider inadmissible any application submitted un.d
Article 25-wbich it considers manifestly ill-:founded; ",'.

Whmas the Belgian Governm'ent, invoking this provision, ~
the CQmmksion to reject the Application as being manifestly ~
founded;

Whereas, in order to settle this point, the Commission should's'
ont the respective arguments of the parties 00. the compatibi··
of Article 123 sexies of the Belgian Penal Code with Article iO of. .
Convention, whereby:

(1) "Everyone has the right to freedom of expression. This rl

cording to the general principles of law; whereas it should be'
recalled, in the same connection, that by specifying that application .
must be ma.de to the Commission within a certain period, Article 26 :
introduces an exception to the two preceping Articles, namely':
24 and 25, which confer competence; whereas restrictive pro.·.",
visions of this kind do not lend themselves to a broad interp:ce--"':
-lanon, as was stated by the Permanent Comt of International.-:
Justice in its opinion of 7th February, 1923, on the nationality;
decrees in Tunisia and Morocco (series B, number 4, page 25) and in '£
its judgment of 25th May, I926, on certain German interests in.
Polish Upper Silesia (series A, nu.n;ber 27. page 76); whereas, these'
technical PQints have special force'in the field covered bJr the Con~'
vention, which is that of the protection of human rights and funda~:
mental freedoms'

Whersas it foll~ws from the foregoing that the six months period:,
re.ferred to in Article 26 of the Convention is inapplicable to the.:
present case; whereas it is superfluous, in these circumstances, tQ:;
examine whether De Becker's plea of excusable ignorance of the'
Convention is well-founded and pertinent or otherwise: ' ':,

IVhereas, nonetheless, it might be asked whether, in such special
circumstances in which the "le-x special-is" of Article 2{j is no long~;
applicable, the "lex generalis", acrording to which all international
appeals must be lodged within a reasonable time, does not agam
obtain; whereas, however, there is no need to consider this question:
in the present case, as it is sufficient to obsenTe that the Claimant
has lodged his application within a reasonable time, accordinl"
to the generally Teoognised. rules of intemationallaw; .

:246
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cornprend la liberte d'opinion et ]a liberte de recevoir ou de COIn.­

muniquer des infoImations ou des idees sans qu'il puisse Y avoir
ingerence d'autorites publiques et sans consideration de frontiere.
I.e present ~c1e n'empeche pas les Etats de soumettre les entre­
prises de radiodiffusion, de cinema ou de television a un regime

: d'autorisations.
(z) L'exercice de ces homes comportant des devoirs et des

f· respo:nsabilites peut ~tre soumis a. certames formalites. conditions,
'. restrictions ou sanctions, prevues par la loi, qui constituent des
, mesures necessaires, dans une societe democratique, a la securite

{.. nationale, a. l'integrite territoria.le ou it Ia stirete publique, a. ]a
.{: defense de l'ordre et a. la prevention du crime. a. la prnteetion de 1a
'\.: sante ou de la morale, ala protection de la reputation ou des droits
f: d'autrui, pour empecher ]a divulgation d'in1oI1Ilauons confi.den­
.~'. tieUes ou pour garantir l'autorite et I'impartialite du pouvoir
~: judiciaire";
".. Consilieram que le requerant a sout-ellU que Ia situation de con­
:: damne et de liMre conditionnel n'est pas en soo un obstacle a. la
.. reoevabilite d'une requHe portant sur l'exercice du droit de libre
-.expression; qu'a l'appui de cette opinion, il a fait valoir que l'arlicle
: 10 reconnait ce droit a "toute personne" et, a Ia difference de l'ar~
: tide 4 pour Ie travail force au obJigatoire, ne preyoit aucune limi­
~'.ta.tion dudit droit speci1iquement applicable aux' 1iberes condi­
:.tionnels; qu'i! a egalement invoque, dans Ie meme sens, res termes de
rarticle 14 ("sans distinction aucune", "ou de toute antre situa­
tion"); qu'il en a deduit que toute pergonne condamnee ou liberee
:-ctmditionnellement a droit ala liberte d'expression, au IDe-me titre

ue tout autre citoyen et compte tenu des conditions. restrictions
!!u sanctions generales prevnes par la loi et mentionnees dans Ie
paragraplle 2 de l'article ro;
"·:Qu.'en oe qui concerne les formalites, conditions, restrictions ou
sll.D.ctions dont parle Ie paragraphe z de I'article IO, Ie requerant a
~u1igne, tout d'abord. que l'interdiction de s'exprimer Iibrement
Jl'a jamais fait partie, dans les MgisIations occidentales, des dechean.­
.:~ enCQurnes a la suite d'un jugement. et qu'en Belgique, egale­
;~ent, pareille interdiction n'a jamais existe en droit commun;
:~qil'il en a conclu que l'article IZ3 se:xies du Code penal repr6sente
(~e legislation d'exception qui pouvait s'expliquer en 1.944 et I945,
ti:!ais que plus nen ne peut, seion lui. justifier dans les circonstances
,·resentes, qui sont des circonstances de pa.ix;
:?!·Que De Becker a rappele, ell outre, que cet article Ie frappe a

rpetuite; qu'iI ainsiste, entin, sur Ie caractere absolu que revM:i­
iUent le.s d6clleances incriminees; que ce caraetere se manifesterait
.'une part. quant aux modes d'expression promoes; que Ie reque-
~t estime. en effet, que sa liberte d'exptessi<lD ne pent se mani­
:~ter que par des conversations et correspondances privees, ainsi

DECISIONS248

shall incllJde freedom to hold opinions and to receive and impart
information and ideas without interference by public authority and
regardless of frontiers. This Article shall not prevent States from .\.
rel,luiring the licensing of broadcasting, tele'?sion or cinema.enter~ . :
pns~. '

(2) The exercise of these freedoms, since it carries with it duties
and responsibilities, may be subject to such formalities. conditioDS•.
restrictions or penalties as are prescribed by law and are necessary
in a democratic society, in the interests of national security, terri­
torial int~arity or pnblic saiety, for the prevention of disorder or
crime. for the protection of health:5r morals, for the protection of
the reputation or rights of others, for preventing the disclosure of :
information received in confidence, or for maintaining the authority ..
and impartiality 01 the judiciary'''. :....:.

Whereas the Applicant claims that the tact of conviction and·:i·;.
conditional release do not in themselves constitute an obstacle ttl '"
the admissibilitJ· of an application relating to the exercise of the::
right to freedom of expression; whereas, in support of this, he points' i
out that Article 10 accords this right to "everyone" and, unlike,;·
Article 4 relating to forced or compUlsory labour, does not restrict.:;
this right specifically in the case of prisoners on conditional release; ..·..
whereas he also invokes, to prove the same point, the terms of·
Article :14 ("Without discrimination on any ground" and "or other.
status"); whereas he argues from this that any person convicted (£
released conditionally has the same right to freedom of expressinn·
as any other citizen, subject to the general conditions, restrictions,
or penalties prescribed by law set out in paragraph 2 of Article IO;:·

::.:-~

-Whereas, with regard to the formalities, conditions, restrictio~~;-:
or penalties mentioned in Article IO (2) the Applicant points outi
firstly, that under Western systems of law the right to freedom 9f
expression has never been among those forfeited in the event of:
conviction. and that in. Belgium such a measure has never exist~:.

in ordinary law; whereas he concludes that Article I23 sexies of the;
Penal Code-was an exceptional measure understandable in 1944 an<!::',
I945, but that nothing can justify its retention in time of peace;:-~

': :~~.:

Whereas De Becker also recalls that tlris Article places disabilitj, ..
on him for life and stresses the absolute character 01 the forleitur.
of rights of which he complains; whereas he claims that thiS.#
shown first by the modes of expression prohibited; whereas-Ili
asserts, in this connection, that he has freedom of expression onJ.~1
in private conversation and correspondence, as was the case ev~
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Consi(Urat~tque Ie Gouvernement beIge a fait valan- tout d'abord,
que l'article lZ3 series, disposition prise par Ie 1egislateur belge dans
Ie cadre de l'ordre constitutionnel democratique auque11a Belgique
est sotunise, n'a nullement introduit des mesures d'exception, et
que si l'artide IO interdit Ies restrictions &lictees pour des motifs
etrangers au bien commun et it l'intere't general, a. titre de vengeance
on de revanche, par une majorite au pouvoir contre d'anciens adver~

saires politiqnes. rien de semblable ne s'est j amais passe en Belgique;
Que ledit Governement a rappe1e en ontre que, seIon les propres

tennes du paragraphe 2 de l'artic1e 10 de la Convention, l'exercice

que, d'apres lui, el1e a toujOUI'S pu s'exercer mfune sons Ie.;; regimes
de dictature dont la Convention veut prevenir Ie retour; qu'i!
s'agi:rait 18. non point de restrictions, au sens du par~"'l'aphe Z de
l'artic1e 10, mais d'nne abolition totale du droit de libre expression;
queledit caractere absolu se traduirait ,d'autre part, par Ie fait que
radicle 123 sexies prive cem: qu'll frappe de tout droit de publica­
tion, que! que soit Ie contenu de la publication; que certains des
citoyens belges soumis. comme De Becker, aux decMances qll'in­
stitue cet article aument fait l'0bjet, recemment, de oondamnations
penates pour avoir publie, a. 1'etranger, des ecrits non politiques;
que ces dkMances marqueraient done la volante d'atteindre non
seulement les actes, mais les personnes; qu'au sUl"plus, elles ne
s'analyseraient pas en des mesures generales que chacun peut
connroue par avance, mais en des mesures individueUes prises
rr.dio'lf~ personae et ex post !tW/(); qu'en ce1a r~derait la distinction
10ndamentale entre l'article 123 sexies du Code penal et Ie para­
graphe 2 de I'article 1:0 de la Convention; que cette derniere disposi­
tion aurait pour but essentieI de tier la notion de responsabilite a.
celle de liberte, la notion de devoir acelle de droit. Ia perspective
de la communallte a. celie de l'individu; que les 1ormalites, con­
ditions, restrictions 011 sanctions dont e1Ie parle auraient une portee
anonyme et generale, tendraient seulement a regler r exercice du
droit de libre expression et aen sanctionner l'abus et ne pourraient
jamais consister it supprimer la liberle d'expression dans l'avenir
ff1t-ce pour un delinquant; que De Becker a enfin declare qu'U
com~rendrait que pour des personnes qui, a tort ou it raison, sont
conslClerees comme ayant participe itune activite ayant en pour effet
la suppression on la limitation des liberte.s democratiques, Ie droit
de libre expression soit soumis a certains engagements prea.Iables.
tels que celui de Tespecter desoI'Dlais les regles democratiqnes on
l'esprit de la Convention des Droits de l'Homme; qu'll estime
cependant qu'il n'existe aucun rapport entre de te1les conditions on
limitations, qni laisseraient intact Ie droit lui-meme, et les disposi­
tions de rarticle 123 sexies, qui l'aboliraient completement;
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under the dictatorships whose recurrence the Convention seeks to
pre'vent; whereas he claims that he is subject not to :restrictions ':
'within the meaning of Article 10 (2) but to a total abolition of th~.,)
right to freedom of expression; whereas D~ Becker maintcPns that ' ~
this absolute character is further demonstrated by the fact that :'
Article 123 sexies deprives those to whom it is applicable of the "
right to publish anything whate....er, irrespective of its content, and )
certain Belgian citizens having, like De Becker. sufiered a loss 01 "
rights under this Article. have been convicted recently of publishing ",
non-political work.s abroad; whereas in these circumstances, ac­
cording to the Applicant, the Article resulting in the loss of these '
rights is directed not only agafust certain actions but against :
individuals; whereas, moreover, he submits that the measures in,,:
question cannot be classified as general measures known to all iD. :
advance but as individual measures taken l'aticne person~ and ::'
ex pest facto,' whereas he maintains that this is the fundamental '
difference between Article 123 sexies of the Penal Code and Article:;
1:0 (2) of the Convention, the primary aim of which is to link t1le:
notion of freedom to that of responsibility, the notion o:f rights to',
that of obligations and the concept of the individual to that of t4e"
community; whereas the Applicant maintains that the formalities, ;:
conditions, restrictions or penalties mentioned in Article IO (2); :"
being of an anonymous and general nature, are intended merely,,'
to govern the exercise of the right to freedom of expression and:
penalise any abuse of it and could never be invoked to abolish.':
freedom of expression in the future even for a delinquent; ",ihereas,'
De Becker states that he couldunderstand that in respect of persomi ':
who. rightly or WTongly, are regarded -as having participated ~,'
activities leadingto the abolition or-restriction of democratic freedom'
the right to freedom of expression should be subject to the giving,of
certain undertakings, such as an undertaking to respect thereafter:
the principles of democracy and the spirit of the Convention o~
Human Rights; whereas, in his view, however, there is no coIJi-',
parlson between conditions or restrictions of this kind, which leave,
the right itself intact, and the provisions of Article I 23 senes which
abolish it completely: ::,:\

Whereas the Belgian Government claims that Article 12 3 se:xieli}
as part of Belgian legislation under the democratic Belgian Consti;.:',
tution, is in no wayan exceptional measure, and that althougq'
Article 10 of the Convention forbids restrictions dictated by motiv~
alien to the common interest and we11are, such as re,range, imposed
by a majority on their former political opponents, nothing 01 .< "

sort has ever occurred in Belgium;

Whereas the said Government also point out that Article 10 (2'
01 the Convention expressly states that the exercise of freedom 0:

I:.
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de Ia libertl d'expression comporte des devoirs et des responsa­

bilites, c'est-A.-dire en quelque sorte une contrepartie; que Ie
paragraphe en question impliquerait que celui qui veut user de cette

liberle doit~ conscient de ces devoirs et de ces l'esponsabilites;

qu'en cela residerait la raison pour laquelle ledit paragraphe re­

connrot au Parties Contractantes Ie pouv-oir d'Micter dans leurs

lois des formalites, des conditions, des restrictions ou des sanctions

qui ont inevitablement pour efiet d'entraver- au de limiter l'exer­

eire de la liberte d'expression; qu'aux yeux du Gouvemement beIge,

Ies demeallces pre-vnes a l'article IZ3 sexies du C<lde penal f{)ur­

nissent un exemple particulierement net d'une application de cette

disposition dela Convention, car elles ne seraient que des conditions,

des restrictions ou des sani::tions ala libert6 d'expression, justifiees

J;'~.: .pal' la nkessit~ d'assurerla securite nationale, rintegn~eterrit~ale,

2: la sftrete publique,la defense de 1'0rdre et la prevention du cnme;

"::;~, .. qu'a l'appui de cette affinnation, Ie Gouvemement belge a cite

·~: ...plusieurs passag~ du rapp~rtdu Co~des~tresquiooD;t~ait

',' -l'expose des motifs de l'article 123 seXles; qu'il a egalement lllSlste

. ::: sur Ie fait que les personnes condamnees Ie 14 juin 1947 par la Gour

'it militaire de Bruxelles, et specialement De Becker, comptaient

D· .panni les chefs de la collaboration intellectuelle avec l'envamsseur

._:; du territoire belge, et que leur activite avait comme but. ou tout

:. au moms comme resultat indiscutahle, de faire coum ~ la Belgique

: res risques que la Convention eIIe-m~e, en son article 10, para­

.·gra.phe 2, considere comme suffisamment gI"aves pour justifier des

.:.re:,irictions au droit ala liberte d'expression;

'. Que Ie &>uvernement belge a soutenu en:fin que les dechean<:es de

)'article IZ3 sexies n'abolissent pas Ie droit a Ia liberte d'expression,

. tel que consac.re A.l'article 10 de la Convention; qu'il a souligne que

ces decheances n'atteignent nu1lement la liberte d'opinion, ni la

liberte de recevoir des infonnations ou des idees; que m~e la

':·,liberte de cmnmuniquer des inionnations ou des id~ ne serait

,limitee que dans la mesure OD cela a pam indispensable pour des

.~Jl,ecess.ites d'olme national, dans la societe democratique que

,:t;Qnnalt Ia Belgique; que les restrictions ne porteraient en effet Clue

'SIll' tout ce qui est un outil de propagande; que Ie requerant resterait

hore de communiquer ses informations et ses idees par la parole,

.meme en public, par lethe .on par tout autre moyen qui ne rentre

·.pas dans les moyens J.imitativem~tenumeres aI'article 1:23 sexies;

'. ConsUlrrmt qu'a ce stade de la procedure, la Commission

:'&e borne a statuer sur la recevabilite de la req1U!te, en tant que

··celle-ci COllteste la compatibilite de l'article 1.23 senes du Code

;penal belge avec l'arlicle 10 de la Convention; qu'il est vrai que

:-l'article 27 de Ia Convention, en son paragraphe 2, oblige Ia Com­

'mission a declarer "irrocevable" toute requ~te individue1le qu'elle

'1uge "manifestement mal fondee"; que Yetude des travaux pre-

DECISIONS

expression carries with it duties and responsibilities which are; as it
were, its counterpart; and that the paragraph in question implies

that any person wishing to enjoy this freedom must be conscious of .:

bi.s duties and responsibilities, this being the rewJon why the said

paragraph allows the Contracting Parties to lay down in their laws

formalities, COIlditions, restrictions or penalties leading inevitably·'::

to the restriction of freedom of expression; whereas in the view of

the Belgian Government the loss of rights imposed by Article I23

sexies of the Penal Code are a good example of the application of

this clause of the Convention, since they are only conditions;

restrictions or penalties justiiied.by the need to ensure national ).

security, territorial integrity, public safety, and the prevention of .. ;

disorder or crime; and whereas, in support of this assertion, the ...;;

Belgian Government quote severn1 passages from the report of the ,:;

(.Quncil of Ministers stating the reasons for the incorporation of. ';.:

Article I23 sexies; whereas th.ey also stress the fact that the persons, ': ,.

convicted by the Brussels Military Court on :r4th June, 1947, iI).::"

particular De Becker, were leaders of the movement in favour of'

intellectual collabol"ation with the invader and that the purpose of ;

their activities, or at any rate their undoubted result. was to exposiL
Belgium to thosevery dangers which Article IO (2) of the Conventioii'"

itself regards as sufficiently serious as to justify restrictions on the'

right to freedom of expression; . ..:~

Whereas- at this stage of the proceedings, the Commission is call,.

upon only to decide whether the Application is admissible, insam
as it contests th.e compatibility of Article 123 sexies of the Be1gia'

Penal Code with Article 10 of the Convention; whereas it is tI .

that Article 27 (2) of the C<lnvention obliges the Commission' .

declare inadmissible any individual application which it CQDSide: "

"manifestly ill-founded"; and whereas the preparatory work fem

Whereas, lastly. the Belgian Government maintains that the':'

measures set out in Article 123 sexies do not abolish the right to'{

ii.udom of expression as laid down in Article IO of the Convention;:,

since they do not affect :freedom to hold opinions or the freedom to
receive information or ideas, and since even the freedom to coni';':

mumcate information or ideas is restricted only insofar as this ha!i·.' ..

been deemed necessary for national reasons in the Belgian demo::-,.~

eratic society; whereas they submit that these restrictions are, ~:.

fact, only concerned with any weapon of propaganda and the.:',

Applicant reJ!l.alns free to impart in1ormation and ideas by word of.:'

mouth, even in public, by letter or bjr any othermeans not included,}

in those limited restrictions listed in Article IZ3 sexies; .;'::--
.:
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255DECISIONS

'.:".

1:... P.AR CES MOTIFS, ET TOUT MOYE~ DE :FOl'm ETAlIT RESERVE,

;:'-··DECLARE RECEYABLE ET RETIIDIT]a l'eClu@fe pour autant qu'elle
::~..conteste la compatibilite de l'article 123 sexies du Code penal beIge
:. avec l'arlic1e IO de la Convention, et ce. en ce qui concerne Ia perlode
llosteneme au I4 juin I955.

paratoires mantre que cette tenninologie parliculiere et cette
.'~ e"tension inhabituelle du concept de recevabilit6 s'expliquent par

/:.:.. Ie soud des Parties umtractantes d'opposer un barrage efficace·
~:;.;~. aUK plaintes indignes de retenir l'attention de la Commission, mais
·{f.:':· que ceJle-ci n'est pas pour autant autorisee a. rejeter, des Ie stade

.:: de Ya.ppreciation de la recevabilite, une Iequ~e dont Ie mal-fonde
:.;,' ne tombe pas sous Ie sens; qu'il s'ensuit que Ia Commission n'a pas

:'~: ..: ase prononcer, dans la presente decision, sur l'existence d'nne viola­
'r!,/:' tion, au detriment du requeran.t, des droits et libertes garantis par
:~·r' la Convention; qu'll ressort d'ailleurs de la jurisprndence constante

.,:. de la Commission que celle-ci ne declare une requl!te irrecevable
:.':. comme manifestement mal fondee que lorsque l'examen du dossier
<: ne permet pas de degager, mane d'office,l'apparence de sembIabIe
;'~" violation;< Considlrctnl que l'exam.en de l'ensemble du dossier r-6veIe claire­
.~ ment la complexite des problemes que pose la compatibilite des
,'·.:.decMances incriminees avec les prescriptions de l'article ro de Ia
)'::- Convention; que la solution de ces problemes, qui portent essen­
r·,· tie1lement Sur la necessite desdites decheanoes, au sens du para­r'..·graphe 2 de l'artic1e IO, releve, en l'espece, de l'examen du fond de
.. ~; ·1'affaire;

~;. Crmsirlbam qu'il s'avere, des lors, que, pour autant qu'elle con~
:~:... teste 1a validit€ des de.cheances prevues a l'article .1:23 sexies du
: Code penalbeIge, la requete ne peut eUe decla:ree irrecevable comme
..; .manifestement mal fondee au sens de l'article 27, § 2 de la Conven­
~ tion;
~-:: .. Cr:msidI:Ya·nf, qu'aucun autre motif d'irrecevabilite n'a pu etre
:~;tetenu;

z54

the Convention shows that this special temrinology and unusual
extension of the notion of a.dmissl1Jility is explained by the concern
of the Contracting Parties to prevent applications unworthy of the
Commission's attention; whereas, however, th~ Commission is.not
thereby entitled to reject, at the stage 01 its declsion as to admissi~
bility, an application which is not obviously ill-founded; whereas
it follows that in the present decision the Commission is not called
upetn to pronounce upon the existence 01 a violation, to the detri­
IIlent of the Applicant of the rights and freedoms guaranteed.by
the Conye.ntion; whereas, mOle<lver, it affinns from the well­
established jurisprudence of the conupission that the latter declares
an application inadmissible as being manifestly ill-founded 0011'
when an examina.tion of the file does not disclose a prima lime
violation; ::

Whereas it is evidentfrom thefile that there are complex problemS ..:
involved in assessing the compatibility of the disabilities complained ...
of with the provisions of Article 1:0 of the Convention; whereas ..:,
these problems, which tum essentially on whether the dis3.bilitieS ..
are necessary within the meaning of Article IO (2), require for their·\
solution an examination of the substance of the case; '.

Whereas it appears, thereiore, that, inasmuch as it disputes the··:~·
yalidity of the forfeiture of rights provided for in Article 1.23 sexies .:
of the Belgian Penal Code, the Application cannot be considered .~:
iriadmissJ.'ble as manifestly ill-founded within the meaning of Article ;~
27 (2) of the Convention; , ...::;

Whereas the Commission finds no other ground for inadmissi- :.,
~; \

FOR THESE liEASONS, AND ,\\'lTHOUT PREJUDICE TO THE :MERrri"'·
OF THE CASE . :.

DECLARES THE APPLICATION TO BE ADliIISSIBLE A..~ ACCOlWINGLY·::

RETAINS IT insofar as it disputes the compatibility of Article I Z3':'
sexies of the Belgian Penal Code with. Article IO of the Convention,::;
in regard to_the period subsequent to 14th June, 1:9:55· .:;:

. ? ....

. l -. Ii ("


