
Titles published m the Grotius Classic Reprint Series 

I. H.  Lauterpacht, The Development ofinternationalhw by the 

B. Cheng, General Principles $Law as applied by lnttrnational Cour6s 

Internatzonal Court 

11. 
and Tribunals 

L PRINCIPLES 
OF LAW 

as applied by 

INTERNATI~N~L COURTS AND TRIBUNALS 

BY 

BIN CHENG, PH.D., LICENCII~ EN DSOIT 
Lecturer i t 1  Znternational Law 

Univer+ity College, London 

WITE A FOREWORD BY 

GEORG SCNCWARZENBERGER, PE~D., D B . ~ .  

Reader in Znternationd Low in the Vdverd'ty of London; 
Vics-Dean of the Zbxdty of Law#, Univerdty CoUegr, L;oidom 

GROTIUS PUBLICATIONS 

UNNERSITY PRESS 
CAMBRIDGE 



TTeaty Rslatwns 107 

C3AFTER 3 

GOOD FAITH I N  TREATY RELATIONS 
THE law of treaties is closely bound with the principle of good 
faith, if indeed not based on it; for this principle governs 
treaties from the time of their formation to the time of their 
extinction. 

A. Farmation of Trestles 
“Contracting parties are always assumed to be acting honestly 
and in good faith. That is a legal principle, which is recognised in 
private law and cannot be ignored in international law.” 

States in negotiating and concluding treaties are, therefore, 
presumed to have proposed nothing which is illusory a or merely 
norninaLa Indeed, 

“ No construction shall be admitted which renders a treaty null 
and illusive, nor which leaves it in the discretion of the party 
promising to fulfil or not his promisa,” ‘ 
Nor can the contracting parties be presumed to have intended 
anything which would , under the circumstances, have been 
unreasonable,‘ absurd or contradictory,’ or which leads to 
impossible consequences.‘ 

1 PCIJ: Lighthouses Case 11934), France/Greece, 8.0. by f%fBriadbs, A/B 
62, p. 47. 

a Jay ‘Reaty (Art. VII) Arkitration (1794): The Betsey .(1797) 4 Int.Adi., 
M.S., p. 179, at p. 939. I n  r:iecting the Bntisb contentlons, Commissioner 
Gore hald inter alia that t h g  raise objections which render the provkions 
of the article [constituting the Commission] illuscry-a cons uenm not to be 
admitted in the most trifling contract, if by any way it can38 avoided; still 
more scl,missible in a solemn bargain between two wise and respectable 
nations. 

3 Brit.-U.S. C1.Arb. (1910) : Cayuga Indiana Case (l926) Nielsen’s Report, 
p. 203, at p. 32%. The U.S. argued, on the basis of the hy‘tory of the 
nego t i a tF  leadirtg to Art. IX of the Treaty of (fhent that the article wan 
only a nominal provision, not intended @ have any application,” “ that 
the promise has no meaning but wan . , . a provision inserted to nave the face 
of the negotiaWrs.” The Tribunal refused to subscribe to such an interpre- 
tation, and relied on the rwision for the decision of the case. 

4 Jay Trsaty (Art. VII) Ark (1794): Tie  Bally, Hayes, Master (1803) 4 Znt. 
A d j  K.S., p. 469, at p. 478. 

6 P C i i :  Meuse p s e  (1937), Neth./BeIg., D.O. b7 Anzibtti. He would not 
enforce,,what would be going beycnd the ressonabfe intentions of the 
Partiea (A/% 70, p. 47). * PCIJ: Polish Postal Service in Danziy (1925) Alv.Op., B. 11, p. 39. 

7 P C I J :  The Wimbledon (1933) D.O. by Anmilott. and Huber, A. 1, p. 36: 
“ I t  must not be presumed that the intention ww td express an idea which 
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‘‘ ‘ In case of doubt, treaties ought to be interpreted confoTm- 
ably with the real mutual intention, and conformably kt what can 
be presumed, between parties acting loyally and with reason, was 
promised by one to the other according to the words used.’ ” 0 

As to the terms that a party employs, these ara presumed 
to have been used in the contemporary’ and general sense in 
which the other party would have understood them at  the time 
the treaty was concluded,‘0 If, therefore, a party wishes 
to use word8 in a special or a restricted sense, it must expressly 
Ray so. And “ when one has made a promise and then excepted 
from its extent what the words might naturally have conveyed 
it is evident that he was aware of the effect of his language, 
and took from its comprehension all that was within his 
intention to except,” I1 

I n  short, good faith repires that one party should be able 
to place confidence in the words of the other, as a reasonable 
man might be taken to have understood them in the circum- 
s tances. 

Thus, in 1903, after three of Venezuela’s many creditors had 
staged a blockade of her ports, Venezuela sent a representative 
to Washington with full powers to negotiate with the creditor 
Powers. I n  the eourse of the negotiations, the Venezuelan 
representative proposed to the representatives of the blockading 
Powers that “ all claims against Venezuela ” should be offered 
special guarantees.la A controversy arose as to whether the 

leads to contradictory or impossible consequences or which, in the circum- 
stances, must be regirded as gcing beyond the intention of the parties. The 
purely grammatioal interpretation of every contract, and more especially of 
lnternatlonal treaties, mwt stop a t  this poi&.” 

8 P.C.A.: Timor Case (1914) Neth./Port. 1 H.C.R., p. 554, a t  p 866 quoting 
Heffter : Volkerrecht, 0 90. Quoted also in Greoo.-Bulg. M.A.T. : B&opoulos 
Case (1927) 7 T.A.M., p. 47, at p. 52. 

9 Cravairolo Boundary Case (1874; Swil./ftalp, 9 Znt.Arb., p. 2027, et . 9136. 
Abu Dhabi Oil Arbitretion (1961) 1I.C.L.Q (1962). p. 247, at pp, 252-f. 

10 P.C.A.: North Atlantic Coast Fisheries Case (1910) 1 H.C.R, p. !41, a! 
p. 181. ‘ I  Now, considering thbt the Treaty used the general term 
without qualification, the tribunbl is of ophion that these words of the trerty 
must be interpreted in a general sense a8 spplying to every bag on the CMBt 
in question that mig8.t be reasonably supposed to have been considered at a 
bay by the negotiators of the treaty under the general conditions prevailisg, 
unless the U.S. can aaduce satisfactory proof that sny restrictions or qua l ib -  
tions of, the general u3e of the term were 01 should have been pment to tbeir 
minds (italics added). See alro ibid., pp. 184, 187. 

11 Jay Treaty (Art. VII) Arb. (1794): The Betsey (1797) 4 Znt.Adj., M.S., 
p. 179, at pp. 217-8. 

1s Venezuelan Preferentirl Claims Case (1904) I H.C.B., p. 65, at p. 61, note 1. 

bajn 
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words !' all claims " referred to all the claims of the allied and 
blockading Powers, or to all the claims of every comtq ,  
creditor of Venezuela. The Permanent Court of Arbitration 
decided : - 

'' Tne good faith whioh ought to govern international relations 
imposes the duty of stating that the words ' all olaims ' used by 
the representative of the Qovernnent of Venezuela in his oonfer- 
ences with the representstives of the allied Powers . . . could only 
mean the olaims of these latter and could only refer to them." 

In case of doubt, words are to be interpreted against the 
party which has proposed them, and according to the meaning 
that-tke other party wonld reasonably and naturally have under- 
&00d.~* I n  contracting with a party labouring under a special 
handicap, e.g., Red Indians, 4erms should no longer be wed 
in their technical meaning, but only in the meaning which can 
be understood by that party; for in case of dispute it is not the 
technical meaning of the term8 of the covenant that an inter- 
nationdl tribunal would enforce, but only the " sense in which 
they would naturally be understood by the Indians." l6 

How far are States bound in good faith, pending the 
negotitltion €or a Specal Agreement, t o  abstain from any sur- 
prise action capable of modifying the existing situation at law, 
or from resort to any tactical neasuresl The question arose to 

limited extent in the Eastern Greenland Case (1933), but 

Ibid., at pp. 60-1. 
Rum.-Germ. Arb. (1919) : Daoid Goidenberg & Sons Case (19'28) % UNRIAA. 
p. 901, a t  p. 907, The question was riised whether 5 4 of the annex to Arte. a97 
and 298 of the Trtfty of Versailles in obliging Germany to make reparation for 
'' BCX committed meant only unlawful acts or any act done by Germany. 
Held: '' The provision in ueation inposes an obligation on Germany. Accord- 
ing to the rule constantly \allowed by the Rumano-German M.A.T., provisions 
of this kind should not be extended, by way of interpretation, beyond the 
meaning which Gmnany could rearonably hme attributed to the test sub- 
mitted for her acoeptancs. An ambiguoue provision is, in principle, inter- 
preted against the party which has drafted it " (Tranal. !$lice added). 

There is a familiar 
rule for the construction of instruments that where they are found to be 
ambiguous, they ehould Je taken contra profcrentem. In this case, 88 the 
Brszilian Government br its representative essumed responsibilit for the 
prospectus, w F h  this representativa, who had signed the bonds, lad 'seen 
and approved, it would 6eem to be proper to :onstrue them in case of doubt 
contra proferentem and :o ascribe to them tae meaning which they would 
natLrd1y carry to those laking the bonds under the prospectus." 

Brit -U.S. C1.Arb. (1910) : Cayuga Irdians Case (19aS) Nielsen's Report, p. %oS. 
a t  F. 3'26, quoting an American decwion. 

PCIJ: BrariZian Loam Case (19'39) A.W/%l, p. 114: 

Cf.  Abu Dhabi Oil Arbitration (1951) 1 1.C.LQ. (1969) p. 247, at p. 2bl. 

unfortunately the Permanent Court of International Justice 
had no occasion to coneider it." In the present state of inter- 
national law, however, it doer, not seem that such an obligation 
exists, except perhaps in very special circumstances. 

B. Treaties sub spe rati 
The question whether treaties coms into force on gignature or 
on ratification depends, in each individual case, upon the inten- 
tion of the parties. According to present practice, the greater 
number of treaties are '' binding only by virtue of their ratifica- 
tion," lT The International Court of Justice held in the 
Ambatielos Case (1952) that : - 

'' The ratification of a treaty which provides for ratification 
is an indispensable condition for bringing it into operation. " lo 

Yet, it may we13 be asked whether, before ratifica;ion, such a 
treaty, solemnly signed by plenipotentiaries of States, is of 
absolutely no legal effect. I n  the first place,'& cannot be denied 
that that part of the treaty relating to ratification and its 
coming into force inust necessarily be considered as validly 
concluded and binding upon the parties upon signature." 
Secondly, the signing'of a treaty a t  least establishes," in the 
words of the International Court of Justice, " a  provisional 
status " between the signatories, which would terminate either 
if the signature is not followed by ratification, or  when the 
treaty becomes effective on ratification.'" 

It is perfectly true, as counsel for the United States in the 
Zloilo Claims (1925) maintained before the British-Cnited States 
Claims Arbitral Tribunal (1920), that '' when there still remeins 
ratification and exchange of ratification or deposil of ratifica- 
tion as the case may be, it is utterly meaningless to say that a 

18 Denmark/Norway, A/B.63, pp, 43, 74. 
17 Cf. PCIJ: Interna!ionaI Commission of the River Oder Cote (19%) U.K., 

Czech., Denmark, Fiance, Germany, Sweden/Poland, A.25, p. 24. 
10  Greece/U.K., ICJ Reports, 1952, p. j8, at p. 43. The I.C.J. mg 

nised at the same time, however, thst such a conclusion night have been 
rebutted if there had been 8357 special clause or any spec$l object [ " w e  
raison particulibre "1 necessitatmg retroactive interpretation (p. 40. Balica 
added). Cf. PCA: Muscat Dhows Case Q906). France/G.B., 1 H.C.R.. p. 93. 

, . 

at p. 99. 

Clunet (1950) p. 878. 
1* See Niaot, " L a  force obligstnire des trait& signbs, non encore ratifibe," 67 

to See Reseroations to the Conwention on Genocide (1961) Adv.Op., ICJ. Reports, 
1951, p. 16, a t  p. 18. 
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treaty is binding from the t h e  of signature." 2z As he 
admitted, however, there may be "some questions that may 
seem a little vexatious as to the effect of the signing of ra 
treaty. . . . What i s  the vexatious question which has 
tiornetinlea troubled courts a little and perhaps administrative 
ofhiale? It deals with the maintenance, I should say, of the 
status quo between the time of the signing and the time of the 
exchange of ratification. If Germany bp treaty cedes territory 
to Poland or to Prance, obviously Germany cannot prior to 
ratificazion proceed to cede that territory to some other 
nation, even though the treaty obviousl: is not, in accordance 
with its terms, in  effect. I f  Germany is obliged to deliver 
commodities in  kind, as we used to say in Paris, whether it be 
cattle o r  machinery, 01: pictures, she cannot dispose of those 
things to some other nations pending a certain period of time 
for ratification. .If she does, that is ra fraud on the other party 
to a treaty." " 

Events similar to the above hypothesis arose in the case 
concerring certain German Interests in  Polish Uppep Silesia 
which was decided by the Permanent Court of International 
Justice in  the following year (1926). I n  this case, Poland com- 
plained of certain transaction6 of the German Government 
regarding the latter's property in Upper Silesia as being in 
violation of the signed, but yet unratified, Treaty of Versailles 
(Art. 256, I, 11). 

" As, after its ratification, the Treaty did not, in the Court's 
opinior, impose on Germany such obligation to  refrain from 
alienation, it is a fortiori, impossible to regard as an infraction 
of the principle of good faith Germany's action in  alienating 
the prdperty before the coming into force of the Treaty which 
had already been signed. I n  these circumstances, the Court 
need not consider the question .whether, and if  so how far, the 
signatcries of a treaty are under an obligation to refrain from 
any action likely to interfere with its execution when ratification 
has taken place." 23 

It seems, however, even fro= the above pawage, and from 
the rest of the Judgment that, in the opinion of the Court, 

21 Nielsea's Report, p. 1182, at p. 398. 
22 Ibid., at pp. 398999. 
*a (Merits), A.7, pp. 39-40. For the facts of the case, see infra, pp. 126 et seq. 

The Principle of Good Faith 

during the period in question, the parties must not act against 
the principle of good faith." 

The Gfwo-Turkish Arbitral Tribunal in  an award delivered 
a few months later was even more explicit : - 

'' It is 8 principle of law that already with the signature of a 
treaty and before its entry into force, there exists for the aontracting 
parties an obligation to do nothing which may injure the Treaty by 
reducing the importanw of its provisions. . . . It is of interest to 
state that this principl+which really is only an expression of the 
principle of good faith whioh is the foundation of all law and all 
convention+-has ieceived application in a number of treaties." 26 

Umpire Lieber of the Mexican-United States Claims Commis- 
sion (1868) was of the opinion that :- 

" If a peace were signed with a moral certainty of its ratification 
and one of the belligerents were, after this, making grants of land 
in 8 province which is to be ceded, before the final ratification, it 
would wrtainly be considered by every honest jurist a fraudulent 
and invalid transaction. " 

Pending the ratification of a treaty," therefore, the principle 
of good faith requires that each party should abstain from acts 
which would prejudice the rights-imperfect perhaps, but none 
the less rights-of the other party, as established by the signed 
treaty. Acts which violate the principle are fraudulent and 
invalid in the eyes of the law.aa 

a4 Cf. !bid., at pp. 80, 37-9. See ~ E O  Anzilo;€i, Cours ds drdt infernational public, 
Paris, 1999, p. 373. Anzilotti ww m e  ot the judgea who deciled the German 
Interests Case (Merits) (1926). Cf. aleo interpretation of Art. 260 of the Peace 
Treaty of Yersaillea Case (1924), Germany/Repclration Commission, 1 UNBIAA, 

For examples of treaties, other than tlat given by the Tribunal, EM A%. 38 
of the General Act of Berlin, 1885 (Martsns, II (lo) N.R.G., . 414); Prutocol 
to the Convention for the Ccntrot of Trade in Arms and lxnrnunition, St. 
German-en-Laye, 1919 (Hudsm : 1 Int .Lg . ,  p. 343). 

26 ZgnacM Torres Casz, 4 Int.Arb., p. 3793, at p. 3801. On the effect d the 
signature of 8 treatr of peace en the permissibility of further hoskilities pending 
ratification of the thaty, see ibid., pp. 98w-1, See also Id.  : Snaya Case, per 
Umpire Thornton, ibid., pp. 3804-6. 

27 This excludee the case when it is certain that a treaty is not to be ratified. The 
principle of good faith does not necessarily condemn a refusal to ratify a signed 
treat when the ra;ifying authority deems it unsatisfectory, men if the treaty 
had teen concluded pursuant to 8 pdctum de contrahendo. See Taona-Arica 
Arbitration (1995), Ohile/Peru. 9 UNRIAA, p. 1 1 ,  at p. 929. 

4 8  See Harvard Research (1935, Part III): Draft Convention on the Lam of 
Treaties, Art. 9 ard Comment thereon. Supplement to 29 A.J.I.L. (:935), 
pp. 77887. The Comment if no doubt r.ght in saying that wietber an action 
rndicetes bad faith or not lepends entirely upon the circumstances cf the 

p. 429, at p. 6 2 1 ~ .  
25 Megalidis &we (l9261, 8 T.A.K., p. 390, at p. 395. (Transl.) 
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C. Paota sunt servantla 
“ A treaty is a solgmn compact between nations. It P O S S ~ S S ~ S  

in ordimry the same essential qualities as a contract between 
individuals, enhanced by the weightier quality of the parties and 
by the greater magnitude of the subject-matter. To be valid, it 
importe a mutual assent. %* 

‘ I  It need hardly be stated that t.he obligations of a treaty are ge 
binding upon nations as are private contraots upon individuals. 
This principle has been too often cited by publicists and enforced 
by international decisions to need amplification here.” .‘O 

“ It cannot be that good faith is less obligatory upon nations 
than upon individuals in carrying out agreements. ” 31 

“ From the standpoint of the obligatory character of interna- 
tional engagements, it is well known that such engagements may be 
taken in the form of treaties, cohentions, declarations, agreements, 
protocols, or exchange of notea. ” 

“ !l!reat,ies of ever! kind, when nade by the competent 
authority, are as obligatory upor nations as private contracts are 
binding upon individuals . . . and to be kept with the most scrupu- 
lous gcod faith.’ ” ss 

case” (p. 783). We cannot agree, however, (hat the obligation to abstain 
from acts of bad faith is purely moral and non-legal (pp. 781 et seq.). The 
draft to a certain extent betrays the usual confusion between the coming into 
force of the substantive provisions of the treaty and the abstention from acts 
of bad faith pending2aWfication. This can be seen from the examples which the 
Comment gives of hypothetical cages wherein the obligation of good faith 
referred to in Art. 9 might be regarded as being .gnore&” The first example is 
ae fdlowa: “ A treaty conlains an un3ertaking on the rt of the Bignetpry that 
it will not fortify a particular place 02 its frontier or t at it  will demilitarise a 
designatcsbZone in that mgion. Shortly therebfter, while ratificstian i s  still 
pending, it proceeds to erect the forbidden fortidcations or to increase its arm- 
ament within the zone referred to “ @. 781). The act is plainly in violation of 
the ierme of the treaty if the substantive provieions have come in force. But 
before b t  date, however, it cannot be said that the set was designed to 
prejudice the eventual execution of the treaty, mr to injure the inchoate rights 
of tke other party, in case the treaty becomes rrtified. In fact, the only party 
which would suffer, if the treaty is ratified, would be the State erecting these 
fortificetione, because it would have to demolish them. The situation would be 
totany different if the treaty had prcvided not lor demilitarisation. but for the 
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ao 

aa 
81 

33 

mainfenance of the militari status cuo in a given area. I n  such e case, the 
act D f  increasing the fortification i; the area concerned during the interval 
between signature and ratification would indeed be an. act of bad faith, 
and such an act, it  is submitted, csnnot be sanctioned, either by morality or 
by hw. 
Fran.-Ven. B6.C.c. (1902): Maninat case  (1905), Rahtan’e Report, p. 44, at  

Metzger ct Co. Case (1900), U.S.F.R. (leal), p. 263, at p. 276. 
Metsger d Co. Case (19001, ibid., at p. 271. 
PCIJ : Austria-German Csstoms Union (1931), Adv.Op., BIB. 41, p.. 47. 
Van Bokkelen Case (18881, 2 IntArB., p. 1807, at pp. 184960, quoting Kent’s 
Comnzenfuries. 

p. 73. 

Pa& aunt servanda, now gn indisputable rule of international 
law,** is but an expression of the principle of good faith which 
above all signifies the keeping of faith,.’“ the pledged faith of 
nations as well as that of individuals. Without this rule, 
“International law as well as civil law would be a mere 
mockery.” ar 

A party may not unilaterally “ free itself from the engsge- 
ments of c treaty, or modify the stipulations thereof, except by 
the consent of the contracting parties, through a friendly 
understanding.” “ As long as the Treaty remains in force, 
it must be observed as it stands. It is not for the Treatr to 
adapt itself to conditions. But if the latter are of a compelling 
nature, compliance with them would necessitate aaother legal 
instrument.” s8 The doctrine of clausula rebus sic stuntibw 
has, therefore, no application in international law in the sense 
that what has been mutually agreed to by the parties can cease 
to be binding merely on account of changed circumstances. 
On the other hand, the doctrine,is applicable in the sense that 
a treaty or contract cannot be invoked to cover cases which could 
not have been reasonably contemplated a t  the time of its 
conclusion. so 

“ Reparation is the indispensable complement of a failure 
to apply a convention, an3 there :s no necessity for this to be 
stated in the cdnvention itself.” “ I t  is, indeed, “ a  general 
conception of law, that any bresc‘n of an engagement involves 
an obligation to make reparation,” ‘’ however short the breach 

34 See Harvard Resew-h (1936 Part In), Sup lement to 29 A.J.I.L. (1935), 
pp. 671-8:; Kunz, The Mesning and the Eange of the Nxm Pact8 sunt 
Servanda 39 A.J.I.L. (19461, pp. 18047; and literature cited in both, 

$8 See e q . ,  Grotius, De Jute Paci!, et Belli, 111, xix-xxv; Bynkershoek, 
Quaestwnum Juris Publiioi, 11, x : Pada primtorum tuetur jus civile, pacts 
principum bona fides ”; Vattel, Le droit des gens, 11, xv, 6 2u). 

38 Ven.-U.S. M.C.C. (1903): Rudlog Cast (Interlocutory Decision), V e n A r b .  
1908, p. 182, a t  p. 194. Cf. Id. : TurnbulltManoa Co., Lfd./Orinoco Go., Ltd. 
Cases, ibid., p. 200, a t  p. 244 

87 The Protocol of London of 1871. See PCIJ: Oscar Chinn Case (1934), 8.1). by 
van Eysinga, AfB.  63, p. 134. The Protocol of London of 3871 is found in 
Martens, 18 N.R.G.., p. 278. See also Chilean-Peruvian Accornts Case Q875) 
2 Znt.Arb., p. 2086, at pp. 2095, 54102. 

Cf. csntra 
ICJ :  Anglo-Iraiar,  Oil CO. Case (Jd.) (1952), U.K./Iraff, D.O. by Allaree: 
ICJ Reports, 1952, p. 93, at p. 126. Judge Alvarez’ New Internarional 
law ” is, however, &ill largely de lege ferznda. 

38 PCIJ :  Meure Case (19371, 6.0. by Altimka, A/B. 70, p. 43. 

39 See infro, pp. 118-119. 
40 PCIJ :  Choradw Factory Cwe (Merits) (lB28) A. 17, p. 29. 
4 1  Ibid. 

C. 8 



114 The Principple of Good Faith Treaty Relations 115 

This is one of the most important aspects of the principle of 
good faith and is in accordance with the notion that a treaty is 
an accord of will between contracting parties. As was held by 
the Franco-Venezuelan Mixed Claims Commission (1902) : - 

“ A treaty is a solemn compact between nations. . . . To be 
valid, it imports a mutual assent, and in order that there may be 
such mutual assent there must be a similar undewtanding of the 
several matters involved. It can never be what one party under- 
stands, but it a:ways must be what both parties understood to be 
the matters agreed upon and what in fact was the agreement of the 
parties concerning the mbtters now in dispute.” 48 

may be in duration4a and however relative it may be i n  
importance, so that each party may “place entire confidence 
in the good faith of the other.” 43 

D. PePlormanoe of T*ty Obli@tions 
The principle that treaty obligations should be fulfilled in good 
faith and not merely in accordance with the letter of the treaty 
has long been recognised by interzational tribunals and i a  
reaffirmed by the United Nations 44 ‘‘ as an act of faith.” “ 

In  the North Atlantic Coast FisheTies Case (1910) the 
Permanent Court of Arbitration expressly affirmed that : - 

“ Every State has to execute the okligations incurred by treat? 
bonr fide, and is urged thereto by the ordinary sanctions of inter- 
national law in regard to observance 0:’ treaty obligations.” 46 

This means, essentially, tkat treaty obligations should be 
carried out according to the common and real intention of the 
parties at  the time the tregty was concluded, that is to say, 
the spirit of the treaty and not i t 3  mere literal meaning.” 

42 PCIJ: Oscar Chinn Case (1934), D. 0. by Sir Cecil Hurst, A/B. 63, p. 119: 
“ I f  a State is subject to engagement to do or not to do a certain thing, there 
ccnnot he read into it a provision that for ehort periods there shalf. be liberty 
to  violate the engagement.” 

4s Peruv.-U.S. C1.Com. (1863): Sartori Case, 3 Int.Arb., p. 3120, at p. 3183: 
’’ On the principle that reparation mght to be made in cases where responsibility 
is incurred, however small it mar be, for non-compliance with the treaty, m 
order that each Government may place entire confidence in the good faith of 
the other, it seems to me that an equitable md reasonable indemnity ought to 
be granted to Mr. Sartori.” 

44 U.N. Charter, Art. 2 (2). 
45 Cf UNCIO : 6 Documents, p. 79. 
46 1 H.C.R., p. 143, a t  p. 167. 
47 PCA: Timor Case (1914) 1 H.C.R., p. 364, a tp .  365. 

Cf. UNCIO: 6 Documents, pp 74-75. With regard to the termc,good faith, 
Dean Gildersleeve exFlained in Commission I of the UNCIO: This is a 
customary phraae, which to our friends of the Latin countries, especially, con- 
p e p  the meaning that we are all to observe these obligations, not merely the 
letter of them, but the spirit of them, and that these words do convey an 
assurance without which the piinciple would seem unsatisfactory to these 
friends of ours.” 

See ,160 Planiol et Ripert, 6 Tmitd prarique de droit cioil franqais, 19Q, 
f 379: . . . all our :ontracts we contracts bonce fidei, which imply the obli- 
gation to behave like m honest and conscieatious man not only in the forme- 
tion, hut also in the performance of the contract, and not to cling to its 
literal meaning. . . . To determine what is due [under the contract], we 
must a!certain whet honesty allows UB to dextand as well as whet it obligee us 
to do (Transf.). 

Haraard Research (1936, Part,6111): Draft Convention on the LEW of 
Treaties, Comment ad Art. 20: The obligation to fulfil in good faith 8 
treaty engagement requires that its stipulations be observed in their spirit 6s 

Performance of a treaty obligation in good faith means carrying 
out the substance of this mutual understanding honestly and 
loyally. 

As the ascertainment of this mutual understanding, i .e.,  
the real and common intention of the parties, is a matter of 
interpretation, it is also said that treaty interpretation is 
governed by the principle of good faith. Thus the Arbitrator 
observed in the Timor Case (19141, quoting the words of Rivier : - 

“Above all, the common intention of the parties must be 
established : id quod actz*m est. . . . Good faith prevailing through- 
out this subject, treaties ought not to be interpreted exclusively 
amording to their letter, but according to their spirit. . . . Principles 
of treaty interpretation are, by and large, and mutatis mutandis, 
those of the interpretation of agreements be twden indiduals, 
principles of common sense and experience, already formulated by 
the Prudents of Rome.” ** 

well 88 according to their letters snd that what has been promised be per. 
formed without evasion or aubterfqfe honestly and to the best of the bbility of 
the party which made the promise (Supplement to ‘29 A.J.Z.L. (1936), p. 987). 

Agreement XEUBt exist with regard to the negotra esseniialia of tha, treaty. 
A treaty is not, however, vitiated because on a minor point the par;ies may 
have understood the words which they used in different meanings. Eee, e.g., 
PCIJ: Lighthotses &St? GW), Frazce/$keeea, A/B. 62. In that case, the 
Court had to decide the exact meanin6 of Contract duly entered into” in the 
Special Agreement between the parties. The parties agreed that the words 
were taken from Art. 1 of Protocol XI1 of Lausanne (pp. 16-17). But they 
understood the meaning of these wads in the Protocol 5fferently. France 
understood them 88 meaning only formalities under Ottoman law, while Greece 
took them to kclude objections of an international character (p. 13. This 
misunderstanding did not &ffect the validity of the treaty or of the Frovision. 

49 &oc. cit., p. 365. Cf. Yii, The Interpretation of Treaties, 1927, Chap. V,:, 
The so-cslled Rules of Construction and the doctrine of Uberrime Ifidea, 

pp. a03 et seq. 
Cf. PCIJ: The Wimbbdon CUM (1923), D.O. by Anzilotti and Huber, 

4s Maninat Case (1906), R?lston’s Report p. 44, at p. 73. 



116 The Principle of Good Faith 

Indeed, he considered that there was *‘ entire coincidence of 
private and international law an this point.”” It should be 
pointed out, however, that where this common intention has 
been reduced to writing, it is primarily the common intention 
as set out in the text which is ;o be enlorced.’‘ The text of a 
treaty cannot be “ enlarged by reading into it stipulations which 
are said to result from the proclaimed intentions of the authors 
of the treaty, but for which no provision is made in the text 
itself.” But “ the intention of the palties must be sought out 
and enforced even though this ahould lead to an interpretation 
running counter to the literal terms of an isolated phrase, which 
read in connection with its context is susceptible of a different 
construction.” 65 Moreover, tEe Permanent Court of Inter- 
national Justice has developed the teleological approach of 
interpreting the intention of tke partie3 80 that it is the real 
and practical aim pursued by the contracting parties that is 
enforced.“ 

A. 1.. p. 86: ’’ Though it is true that when the wording of a treaty i s  clear 
its literal meaning must br accepted 38 it stands, without limitation or exten- 
sion, it is egually true that the words haoe no ualue ezcept in so far as they 
espress an tdea. , . .” Italics added. See alro PCIJ: Meuse Case (1937). 
D.O. by Anxilotti, A/B. 70, p. 46. 

5 0  Tim* Case (1914), Zoo. cit. p. 366. 
5 1  Thus in the Lighthowes Case (1934). althovFh i; was the common intentjm of 

the parties that the meaning of the words contracts duly entered into was 
the sBme in Art. 1 of Protocol XI1 of Lausanne as in the Special Agreement 
(A/B. 62, pp. 16-17), the P.C.I.J. 3y the meihod of systematic or organic 
interpretation arrived at the conclusion that, in the Protocol, these words 
referred to formalities in 0;toman law (p. 16), whf!e, in the Special Aqeement, 
becaLse the queetion whether the contract was duly entered into or not 
was Linked with the quesiion of enforceability cagainst Greece, these words, 
in tha intention of the pa.ties, also referred to objections of an international 
charscter (pp. 1E-16). This though ;he common intention was that the same 
word# were to have the mme meaning in bcth instruments, because they 
were expressed in different contexts, different meanings were attributed to 
them 

62 PCIJ: Polish War Vessel: in Danzir (1931) AIv.Op., A/B. 43, p. 144. Cf. 
the im rtance to be attached to %attars of form in treaty interpretation, 
ICJ:  kbatielos  Case (1952), D.O. by Basdevant, ZCJ Reports, 1952, p. Wr 
at pg. 69-70. 

II* Germ.-U.S. M.C.C. (1922), Mendel Case (1926) Dec. d Op., p. 772, et p. 791. 
For facts of the case, see infra, up. QlQ e t  seq. See also Cheoreuu Case (1931) 
2 UKRIAA, p. 1113, a t  pp. 1137-8. 

54 See ag., PCIJ: -Chorzdw factory Care (Jd.) (1827) A. 9, pp. 24, 26; Minoritg 
Schools in Albania (1936) Idv.Op., A;B. 64, p. 17; Electricity Co. of Sofia and 
Bulgeria Case (Prel.Obj.) (1939) A/B. 77, p. 76; Competence of the Inter- 
natiowl Labor Organization (Perso@ Work of thq, Employer) (1926) Adv.Op., 
B. 13, p. 18; Greco-Bulgarian Communitiw (1930) Adv.Op. B. 17, 
pp. 19 et seq. I n  many casesi, Ansilotti would have preferred to go much 
fu7th.r than the Court, a fact which explains, many of his dissenting 
opinions, see e.g., The Wimbledon Case (1923) Joint D.O. by Anzilotti and 
Huber, A. 1, pp. 36, 38; Interpretition of tha 1919 Conoention concerning 
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From the fact that it is the common intention of the parties 
or the spirit of the treaty -that has to be respected, it follows 
that it is not permissible, whilst observing the Letter of the 
agreement, to evade treaty obligations by-what the Permanent 
Court has called-“ indirect means.” If , for instance, it is 
the iqtention of the parties that freedom of navigation and 
commerce should be established in certain parts of ;heir 
territory, it is not permiasible for one party, while respecting 
the letter of the agreement, to evade its obligations in  effect 
by an exaggerated exercise of its right to manage its national 
shipping.65 Similarly, if  State A has, by treaty -with State B, 
granted to the inhabitanto of State B the right to fish in certain 
parts of its coastal waters in common with its own natiorials, 
and to enter its bays and harbours for the purpose of repairs, 
etc., State A may not, by an unreasonable exercise of its 
sovereign right to  legislate for the preservation and protection 
of its fisheries, deprive the grant of its practical The 
unreasonable exercise of a right in such cases constitutes an 
abuse of right,s’ which being an act that is inconsistent with the 
duty to carry out the treaty in good faith, is considered as 
unlawful. 

Again, if parties agree that disputes shall be submitted to 
judicial settlement only if they “cannot be settled by negotia- 
tion,” “ the  condition in question does not mean . . . that 
resort to the Court is precluded eo long as the alleged wrung- 
doer may profess a willingness to negotiate.” 6a A party which 
is bound by a p c t u m  de contrahendo to negotiate a certain 
treaty is responsible for the consequence8 of its acts of bad 

Employment of Women During the Night (1982) Adv. Op., A/B. 50; Oscar 
Chinn Case (1934) AIB. 68; Meuse Case 11937) A/B. 70. 

See also ICJ: Reparation for Injuries Suffered in the Se&e of the UN 
(1949) Adv.Op., ICJ’ Reports, 1949, p. 174, r$ pp. 177 et seq., 188 et sep. ; United 
States Nationals in Moroccc Case (1969) ICJ Reports, 1069, p. 118, a t  

Chin% Case (1934) A/B. 68,. p. 86. The claim was dismissed 
because The circumstances in which the impugned measures were t a k a  are 
such as to preclude any idea that the Belgian Government intended by inairect 
means do escspe th’e obligationi incumbent on it.” See also PCIJ: Free Zones 
Case (Jgt.) (1932) b/B. 46, pp. 167 et svq. 

66  P.C.A.: North Attantic Coast Fisheries Case (J910) 1 H.C.R., p. 141, see 
pp. 168, 169, 170, 171. 

6‘ See infra, pp. 123 et sey. 
68 PCIJ.: Mavrommatis Palestme Concessions Case (19%4), D.O. by Moore, 

A. 2, p. 62. 

p. 197. 
s5 PCIJ: 



118 The Principle of Good Faith TTeaty Relations 119 

clausula mbu8 sic stantibus is founded on the principle of good 
faith and is recognised by international law." 

Finally, the principle of good faith requires a party to 
refrain from abusing such right8 as are conferred upon it by 
the trea:y.&' 

faith.'* It may be said that in such cases good faith consists 
in a sincere and honest desire, as evidenced by a genuine effort, 
to fulfil the substance of the mutual agreement. I t  is essentially 
a moral quality or perhaps what Judge Moore has described as 
the " oydinary conceptions of fair dealing as between man and 
man." The enforcement of the principle of good faith may 
be conaidered as the enforcement of that degree of morality 
which is necessary for the functioning of the legal system. 

Also, since it is the common intention of the parties and 
the spirit, rather than the letter, of the treaty which have to 
be observed, a party may not be allowed to make capital out 
of inexact expressions or mistaken djescriptions in a treaty, wlien 
the real and common intention can be ascertained and the emor 
established. Falsa demonstratio non nocet."' 

While the Erinciple of good faith prohibits the evasion of 
an obligation as established by the common intention of the 
parties, it altio prohibits a party from exacting from the other 
party advantages which go beyond their common and reasonable 
intention at  the time of the conclusion of the treaty, as, for 
example, by invoking the treaty to cover cases which could not 
reasonably have been in the contemplation of the parties at the 
time ol its In  this limited sense, the doctrine of 

59 Cf. Tscna-Arica Arbitration (1926) 2 UNRIAA, p. 921, at p. 990. 8~ .loo 
passim, for the repeated emphasis on the requirement of good faith in 
executing the &ligations resulting from a pactum de contrahendo. 

60 Cf. Mavrommatii Palestine Concessions (1924), D.O. by Moore, A. 9, p. 61. 
61 See P.C.A.: Timor Case (1914) 1 H.C.R. p. 364, Pt. VI, No. 4; Pt. VII, 

No. 7 of Award. PCIJ: European Danube Commission (1927) Adv.Op., 
B. 14 pp. 31-32. Cf. also P.C.A. Cheoreau Casa (1931) 2 UNRIAA, p. 1113, 

$1 An initance where a State considered it contrary to the principle of good faith 
for it to insist upon the letter of the treaty in order to gain advantages not 
in the mlnd of the parties ah the time of the conclusion of the treaty may be 
seen from the Report of the Law Officers of the Crown to Earl Granville, 
Februsry 24, 18P2, quoted in McNair, The Law of Treatiea, British Practice 
and Opinions, 1978, pp. 190-1, a t  . 191. 

Cf PCIJ: Meuse Case (1937f Neth./Belg. The Belgian Government, in 
its writteq, rejoinder (Ser. C. 81, pp. 180 et sen.), prayed the Court alter- 
natively: I n  case the Court should be unable on certain points to find in 
accordaace with the submissions of the Respondent, to declare in any cam 
that the Applicant is committing an abuse of right (abus ds droit) in invoking 
the Treaty of Nay 12. 1863, in order to prokect new interests (the Juliana 
canal and the canalised Meuse) which were not contemplated at the time of 
the conclusim of that Treaty, while the intere$ which that Tresty was 
intended to protect am not .in any way threatened (A/B. 70, p. 8). See also 
Ser. C. 81, pp. 208-9. 

GI. also PCI; : Free Zones Case (Jgt.) (1932) A m ,  46 pp. 166-8. Pensions 
of Ogoials of the Saar Territory Case (1934) 3 UNRIAA, p. 1663, a t  . 1666. 
Abu Dhabi Oil Arbitration (1951) 1 I.C.L.Q. (1952), p. 247, at p. Bd. 

a t  pp. 1187-1138 

E. Dennncliation of Twsties 
Where 8 party is free to denounce a treaty at  any time, it ahould 
not do 60 immediately on learning that the other party wishes 
to invoke the treaty; for otherw-se the treaty would, contrary 
to the true intention of the parties, be deprived of all practical 
effect. If, however, this right does not exist except at  periodic 
intervals, a party may denounce the traaty a t  the end of a 
period even if  it is at the same time notified that the other 
party wishes to invoke the treaty.65 

Good faith in contractual relations thus implies the 
observance by the parties of a certain standard of fair dealing, 
eincerit~, honesty, loyalty, in  short, of morality, throughout 
their dealings. All these qualities may escape precise definition, 
but they may be consiaered as inherent in, or at  least perceptible 
to, every common man. Iniernational law applies this 
standard in treaty relations between States to the extent 
described above, much as municipal law i n  contractual relations 
between individuals. I n  particular, all systems of law in accord- 
ance with the principle of good faith prescribe that promises 
should be scrupulously kept so that the confidence that may reason- 
ably be placed upon them should not be abmed. The importance 

63 Cf. D.0 b Alvarez in I .C.J . :  Competence of Adsenably regarding Admission 
to the . 17; also in Anglo- 
Zraninz OiZ Co. Case (Jd.) (1952) ICJ &eports, 1962, p. 9$, at p. 126; D.O. by 
Winiarski in I.C.J. : Interpretation of Peace Trecties (1st Phase) (1950) Adv. 
Op., I C J  Reporta, 1960, p. 65, a t  p. 94 Both learned judges, it is submitted, 
however, failed to distinguish the two different meanings of the clausuza, 
wherein lies the main flaw in their rrgument. See further supra, pp. 113 
et seq. and note 58. 

64 Peruv.-U.S. C1.Com. (1863): Sartori Ccse, 8 Int.Lrb. 3120, a t  p. 3122: " The 
honour and interests of the two republics represented in the joint commission 
require them to give proofs of the good faith with which each of the two 
countries fulfils the stipulations of the public treaty that binds them and requires 
that naither government shall allow the citizens so to abuse the protection 
and guarantees conceded to them by the treaty 88 to consider them a species 
of immunity under which they may infr.nge the laws." 

65 PCIJ! Ebotricity Co. of Sofia and Bdgaria Cast (Prel.Obj.) (1939), D.O. by 
Anziloti, A/B. 77, pp. 97-8; Cf. Ser. C. 88, pp. 430-1. 

(1960) Adv.Op., ICJ Reports, 1950, p. 4, at 
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of this principle in any system of law and society cannot be over- 
emphasised. Indeed, as Aristotle said, most of our daily 
relation3--namely, those that are voluntary-are regulated by 
contracis, and if these lose their binding force, human inter- 
course would cease to exist.** And the smoothness of this 
intercourse depends in large measure upon the degree of good 
faith with which our contractual or treaty relations are observed. 

66 Rhetorics, I, xv, 99. 

CEAFTEB 4 

GOOD FAITH I N  THE EXERCISE OF RIGHTS 
(THE THEORY O F  ABUSE O F  RIGHTS) 

THF, principle of good faith Ghich governs international relh- 
tions controls also the exercise af rights by States. The theory 
of abum of rights (ubu~ de d ~ o i t ) ,  recognised in  principle both 
by the Permanent Court of International Justice and the Inter- 
national Court of Justice,* is merely an application of this 
principle to the exercise of rights. 

A. The Maliuious Exemise of a Right 
The prohibition of malicious injury is an important aspect of 
the theory of abuse of rig t as it has been applied in most 
Continental legal systems.' In the international sphere, atten- 
tion may be drawn to the following extract from the proceed- 
ings of the Fur Seal Arbitral Tribunal (1892), which clearly 
shows that the President of the Tribunal entertained no doubt 
as to its applicability in international law and that counsel 
for Great Britain was not indisposed to admit it. The question 
raised was whether the United States had a right to complain of 
the hunting of fur seals by British fishermen in that part of 
the Behring Sea adjacent to the American Pribilof Islands. 

I '  S i  CHARLES RUSSELL: Where is the right that is invaded by 
that pelagic sealing? . . . It is not enough to prove that their industry 
(if I must use that phrase) may be less profitable to them because 
other persons, in the exercise of the right of sealing on the high seas, 
may intercept seals that come to thern-that may be what lawyers 

1 Cf. infra, pp. 123, 137. 
a Anglc-Norwegian Fishe&s Case (1951), U.K./Norwsy, ICJ Reports, 1951, 

The theory of abuse of rights has 
&n.irequsntly referred to by judges of the 1.C.J.in their separate and dissenting 
opmione. See ICJ Reports, 1947-1943, pp. 69, 71, 79 et seq., 91, 92, 93, 103, 
116; 1CJ Reports, 1949, pp. 46, 47 e t  seq., 76, 129 et seq.; ICJ Reports, 1960, 
pp. 11 et seq., 19, 20, a9, 148, 348, 849; ICJ fiepotts, 1951, pp. 149 et seq.;  
ICJ Reports, 1952, pp;,68,118,133,135.,, 
Cf. H. C. Ctutteridge, 

. 116, at p. 142. See inftu, p. 184, 2ote 42. 

Abuse of Rights, 6 Cambridge L . J .  (1933), p. 22. 
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