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INTRODUCTION 

k Procedural IXist0z-y 

1. TheT issued its Inter im Award on June 26,2000. As a r e d t  of that 

Award it was necessary for the parties to proceed to a further stage wherein the 

questions under consideration were a huther examination of the clainn under 

Article 1102 in light of the additional material called for by the T r i W  in tihe 

appendix to the Interim Award and an examination of the claim under Article 

1105. This stage is gmerdy rdmed to as Phase 2 of the arbitration. 

A procedural issue which had been foreshadowed was the extent to whiGih 

conduct by Canada subsequent to the Investor's Statement of Claim should be 

subject to the jurisdiction of the Tribunal. Spe&dy, that matter arose in 

coNlecti0n with the Super Fee Base levy (discussed in detail elsewhere in this 

Award) which arose in the l a t m  part of 1998- 

In the course of a conference cd with the parties on JW 6,20UO the Trjbunal 

ordered that if Canada wished to have a determination of the issue whether the 

Super Fee Base hy should be excluded from the scope of the present clairn. it 

should make a written submission by July 13 and the Investor respond by July 

20. The parties duly did so, and the Tribunal ruled on August 7,2000 that the 

Super Fee Base levy issue did fall within the scope of the present daim. 

2. 

3. 
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4. In the wurse of the d ~ e n t  discovery process bemeen the parties Canada 

declined to produce certain documents upon the basis that these constituted 

Cabbet confidences within the meaning of the Canada Evidence Act s.39. 

The Tribunal upon consideration of the parties’ submissions on the matter held 

that the Canada Evidence Act did not apply to a NAFTA Chapter 11 Tribunal 

and requested Canada to provide justification for its refusal to produce the 

documents in question. Canada declined to so do, and also declined to produce 

or further rdentxfy those documents.’ By reason of circumstances surrounding 

the dispute about the non-production of the documents by Canada, the Tribunal 

found the Jmestor liable to Canada for costs related to this parti& matter. 

The Investor submitted a Memorial in relasion to the Second Phase on 

September 5,2000, and Canada a Counter Memorial on October 10,2000. The 

Investor submitted a Supplemental Memorial on October 25,2000 and Canada 

a Supplemental Counter Memorial on November 7, 

Each party fiIed prior to the hearing documents and authorities and lodged 

&davits of w i t n s s e s  on whose evidence it sought to rely. 

Mexico and the United States each exercised its right under Article 1128 to 

make written submissions to the Tribunal on questions of interpretation of 

W A  and the Investor responded thereto on November 10,2000. 

The hearing on the Pbase 2 issues took place in Montreal between November 13 

and November 17,2000. 

5, 

4. 

7. 

8. 

9. 

See 1 193 below. I 
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10. 

11. 

12. 

13. 

14. 

15. 

16. 

17. 

The investor was retxx!senteii by M .  B w  Apple-ton and Mr. Keith 

Canada was represexted by Mr. Brian Evernden, Ms. Meg Kinnear and Professor 

Don McRae. 

The Investor submitted an affidavit by Howard Rosa who was cross examined 

on behalf of Canada. 

Canada submitted affidavits by Mr. DougIas George and Mr. Claudio Valle and 

they were cross examined on behalf of the Investor. In addition, Mr. George 

was recalled by the Tribunal for further questioning. 

The Tribunal had indicated that it would wish to call Mr. Tom MacDonald and 

a Canada statistics witness if t h e  Investor did not do so. In the went, the 

Tribunal questioned 3vIr. MacDonald but decided that it did not require to 

question a statistics witness. 

Representatives of Mexico and the United States attended the hearing 

ell. 

throughout. 

The disputing parties made oral submissions at the conclusion af the hearing. 

Mexico and the United States each made post-heazing submissions in rehion to 

Articles 1102 and 1105 on December 1,2000. The Investor and Canada both 

responded thereto on December 15,2000. 

On February 20,2001 Canada applied to the Tribunal to release it from its 

obligation of confidentiality in relation to the Article 1128 submission filed by 

the United States in the case (in relation to 

use the same in 

cle 1105), in order that it might 

d to make in a statutory 

review of another NA3T.A award British Columbia. The 
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Investor objected to such release and on February 21, 2001 the Tribunal refused 

the application. 

B. Paetual Background 

18. On May 29, 1996 Canada and the United States signed the Softwood Lumber 

Agreement (hereinafter “STA’’) - 

In tenns of Article 1 the United States undertook not to take certain 

specified actions under the laws of the United States with respect of imports 

of softwood lumber from Canada. 

In terms of M d e  2.1 Canada was required to place sofnvood lumber on the 

Export Control List under the Export and Import Permits Act and to require 

a Federal export permit for each exportation to the United States of softwood 

lumber first manu€actured in the wvered provinces. 

e By Article 2.2 Canada was bound to mllect a fee on issuance of a permit €or 

export to the United States of softwood lumber first manufactured in the 

covered prwinces for quantities above the established base in a given year. 

The Established Base (“W) was 14.7 

the export was free of charge. Between 14.7 and 15 -35 billion board feet 

wuld be exported ta the United States at the Lower Fee Base (“LFB”) of $SO 

per thousand board feet2 For exports in excess of 15.35 billion board ;feet, 

the Upper Fee Base (“UFB”) of $100 per thousand board feet applied. Those 

up to that kwd 

2 Uniess otherwise indicated, all dollar amounts are in U.S. wrmcy. 
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fees were subject to a d j u s m r  for irdatioxi un Apr3 1 of each ycar 

beginning ApriP1997. 

w By Article 2.4 d,ylada was to allocate t h e  EB and the LFB for each year pnior 

to its beghmirq among Canadian softwood hrnber export-. - By Artides 2.5 and 2.6 Canada w a  obbged in effect to collect fecs undw the 

WFB or the UFB from each exporter of softwood lumber first manufacntred in 

the covered provinces whose exports to the United States in that quarter 

exceeded 28.75% of the exporters’ yearly allocation of the E3 {the ”speed 

bump” provision) - 

0 By Article 2.9 Canada was not required to collect a fee under 2.5 or 2.6 from 

an exporter whose production of softwood lumbex in the previous dendar 

year was less than 10 W o n  board feet. 

0 By Article 3 for ach calendar quarter in which the average price in the 

United States for specified lumber exCeed the trigger price as defined, a 

hutber 92,000,000 board fegt o€ sofnnrood 

covered prcminces could be e~zported to the United States, he €re, during the 

following four quarters (“trigger price bonus”]. 

19. The SIA was retroactive to April 2, 1996. Canada added Softwood Lumber 

Products (where the province of first manufacture was any of the covered 

provinces) to the Export Control List until March 31,2002. 

By Notice to Exporters No. 90 issued on March 25, 1996, Canada informed 20. 

s that, as of April 1, 1996, softwood lumber products would be placed on 
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the -on Conml Eist and as of that date, where the province of first 

sh Columbia ("B.C."), Alberta, Manitoba or Quebec, all 

elzrports to the United States w d d  require an export pennit. As to Ontario, the 

Notice stated that the application of an export permit remained under 

discussion and would be decided shortly. 

By Notice to Exporters No. 92 issued on June 19,1996 Canada ammded the 

information in Notice to Exporters No. 90 ((inter &a, by deleting Manitoba from 

the list of provinces and substituting Ontario). It also requested softwood 

lumber stakeholders from the CoveTed provinces to complete a questionnaire on 

production and exports of softwood lumber for the years 1994 and 1995 and the 

period January 1 M Mach 31,1996 and invited views from sohood lumber 

stakeholders as to methods of allocation. 

On June 21, 1996 Canada issued Softwood Lumber Products Export Permit Fees 

Regulations, which introduced an administrative fee to be paid by an exporter 

for the issuance of a pennlt in respect of exports of soWood lumber products in 

the EB, and for export fees to be paid for permits in the 

UFB of $100 per thousand board feet. 

On the same date Canada issued Export Pennit Regulations (Safnyood Lumber 

Products) setting uut die requirments of and proceduc for issuirlg a pennit to 

export sohood lumber to the United States. The Rep;ulatiom limited issuance 

om in the EB or the LFIB to exporters that had been 

21. 

22. 

of $5-0 and in the 

23. 

ie., a share of the EB or the LFB totals. 
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24. 

25. 

26. 

By Notice to Exporters No. 94 dated October 3 1, 1996 Canada set out the 

method of docation, and also updated the matters contained in Notices to 

E%porters Nos. 90 and 92. 

In terms of Article 6.2 of Notice to Exporters No. 92, unul a system of 

allocation was designed and implemented (for which the due date was 

SeptembeT 30, 1996), softwood lumber export controls were administered on a 

"fxst-s-omc, first-served" basis. Lirmts were set for each of the first two quarters 

at 4,226,250,000 board feet (28.75% of the annual EB). Once that total had 

been reached in each quarter, exporters faced a fee of $50 per thousand board 

feet for the next 186,875,000 board feet (28.75% of the annual LFB) and $100 

per thousand board feet beyond that level. This was changed to an allocation 

regime under Notice to Exporters No. 94. 

According to Notice to Exporters No. 94 the allocation is a national corporate - 

based system, under whkh EB levels (attracting no fee) and LFB leveki (with a 

fee of $50 per thousand board feet) were allocated M primary producers and 

remamfacNle;fs, including new entrants. Exports to the United States above 

t h e  EB and LFB Ievels fell into the UFB and attracted a fee of $100 per thousand 

board fee. The allocation was based on recent export shipments, and on special 

critexia in the case of new entrants. The system was to be r e v i d  annually, 

with adjustments t o  allocations then being made. AUocations were normally to 

be valid for one year at a time, and tanused amounts at the end of a year did not 

carry forward. The policy of Canada was stated to bc that the docation system 

be a flexible and responsive one. One of the four important elements of market 
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responsiveness WE. stated 10 be ii grow* mechmsm for companies whose sale: 

aceeded EB fevei, and another an under-utihation provision allm.lng the 

reallocation of quantities away from those unabie to  skip their allocated iwels. 

27. In order to aljocat~ t h e  EB in the first y ~ a r  C a n d s  appears to have proceeded a5 

lollowe: 

The 14.7 bihon bead fcet EB re f rn td to LIZ the SLA was reduced by 2% ik. 

294,000,000 board feet as provision for new emants 

* Other deductions, namely a onetime nansjtmnzl adjustment of 3 70,000,000 

bond feet and 5 mYlisterial reserve oi 50,000,000 board feet, were reserved 

from the E33 figure. 

The balance, 14,3 86,000,000 board feet, wm aliocated to companies, cithe~ 

primary injlls or remanufacturing faciljtics ir, the four covered provinces. As 

a consequence, h s  based in B.C. reccived 59% of thc EB availablc, in 

Albena 7.7%, hi Ontarlo 10.3% and UI Quebec 23%. (Some remanufacnuers 
locared outside t h e  covered provinrrns t h a t  used lumber originating in a 

covered provlnce -had quot;; assigned to diem out of the Quota docated to ibe 

covered province.) 

In amiving at the allocation, Canada applied different methods in 

different provinces for t h e  calculation of the base. In relation to B.C., ihe 

base for remanufacturmg concerns was the better of 1994 or 1995 calendar 

y e a  ditect exports to the United States. For B.C. primary mills,  the base was 

the average of direct exports in each of 1994 and 1995, with a saving for 

cases where the average showed a dirninurion mw 1995 done in RXC~SE of 

35%, in which case the I995 figure was med. In all the other covered 



28. 

29. 

k 

30. 

31. 

provinces the base was taken as the best of 1994, 1995 or a consmcted 

figure consisling of t h e  last half of 1995 and two times the first quartex of 

1996. 

The original amount of LFB notionilly available for allocation was 650,000,000 

board feet. That figure was reduced by 150,000,000 board feet for n w  entrants 

and by a further 50,000,000 board feet €or a one-time transitional adjustment. 

Like all primaTy producers and remanufacturers of s o h o d  lumber in B.C., the 

Investment completed and submitted its initial Questionnaire responses.a 

Thereafter, the Investment received its share of quota altoca.tions based upon 

those responses. 

THE CLAIM UNDER ARTICLE 1102 

Introduction 

The Investor claims that its Investment has been denied treatment guaranteed 

by NAFTA Article 1102, particularly paragraph 2 of that Article, which pmvidesr 

EachParty- shall accord to invesuneats of investors of another Party 
treatment no less favorable than it a m d s ,  in like circunnstances, to 
irwestments of its own investors with respect to the stablisbment, 
acqulsitson, expansion, management, conduct, operation, and sale or 
other disposition of invesunents. 

There is no dispute that the implementation of the SLA does relate at least to 

the ”expansion, management, CORduct [and] aperatinn” of the fnvestment. The 

tpntentions of the Parties mncerning Article 1 102(2) relate to three other 

~ - 

See Responses dated Jdy 29, 1996, Joint Book of Documents submitted by the parties 
for the November 2000 hearing, Tab 39. These documents are hereinafter r e b e d  M as 
”Tab-.” 
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32. 

B. 

33. 

issues: First, how should the: terms "investments of investors" and %eatmat 

no less favorable" in Article 1102(2) be interpreted? Secondly, what standards 

should be employed in determining whether the Investment has been denied 

"treatment no less favorable" than that received by investments of Canadian 

investors? Finally, in applyulg Article 1 102(2), to which Canadian-med 

investments should the Imestmernt be compared, i.e., which of those Canadian- 

owned investments are "in like cjscumstance~'~ to the Investment? 

These questions require an interpretation of the language and substance of 

Article 1102 and consideration of t he  facts of this case within that legal context. 

Legal Analysis 

1. The Semantics of Article 1102. 

a. Use of the plural form. 

What began as an apparently ofband comment during the May 2000 hearing on 

the initial phase of this case developed into a significant element of Canada's 

argumentation on Artack 1 3 02(2). At the May 4,2000 hearing, caunsd for 

Canada advanced the suggestion that, since Article 1102(2] uses the p h d  form 

-"investments of investors'' - NAFTA may require that more than one investor 

be disadvantaged before the national treatment provisions would apply." 

Canada's cowosel s t a t d  4 

Mlght I add one c;ommen~ On the national treatment point, it's not "find an 
investor." The language i 5  "investors in like ~ircumstances.~~ We rmght -, . 

10 



34. This use of the plural form was not directfry addressed in Canada's Phase 2 

Counter Memorial, O t h f f  than in an oblique reference to the requirements 

Canada believed necessazy to establish de facto discrimination.' However, 

Canada's Phase 2 Supplemental Counter Memorial developed the argument, 

this time adding the suggestion that it might be necessary to consider more than 

one 

kas 

domestically awned investment in determining 

been accorded to the foreign owned investment: 

whether national treatment 

Article 1102 would have been worded differently had it intended that on3y 
the circumstances of the disputing investment were the relevant 
canparator. If the Investor were cnrrect, Article I102(2) would require 
amparison of ttrt: ueaunent accorded to a rlispuciag hvatment with the: 
treatment accorded to domestic investments, even to a single domestic 
investment. Article 1102(2) does not provide for this nor is it reflected in 
WTO or GATT jurisprudence on national treatment. 

Where the issue is de facto distximination, the adjudicator must look at 
the effect of the measure. In all such cases, discrimination has been 
found ody where the measure wholly or disproportionately discriminates6 
against the foreign origin goods or semices. No case has found 
disoimination based on a lesscr record of discrimination, much Icss 
discrimination against a single 

We have ta find more than one, but I think it's a . . . class because it relates to 
the treatment that is afforded to those investors, and that's the important 
consideration. That's what the language says. It's not my invention. 

May 2000 Tr. Vol. VII, pp 204~4-18. 

See Phase 2 Counter Memorial at 1490. 5 

In its various submissions, Canada has used the terms "disproportionate 
discrimination" against foreign investments, "disproportionate disadvantage" to foreigo 
investments and "disproportionate favotu" to damestic investments. The Tribunal vim 
these terms as meaning the same and will use "disproportionate disadvantage" in this decision. 

Phase 2 Supplemental Counter Memorial at l?Q 100-102. In its submission dated 

6 

7 

December 1,2000, Mexico subscribed to this interpretation: "It is noted that &tide 11 02 

11 



35. During the Phase 2 hearings in November, 2000, Canada continued to stress 

the use of the plural form in Artide 1102(2] as a reason to deny relief to a singze 

investment, but acknowledged that a single invesunent could be considered a 

%lassr‘ of one.8 Howwer, to achieve that status, the investor would have to 

prove that there were no other investrnmts in “like Circumstances” that were 

also owned by U.S. or Mexican investors.’ 

The Tribunal rejects Canada’s argummt that the plural form of the language of 

Article 1102(2) places a single investment outside the Article’s average or 

requires a claimant OD. behalf of that investment to demonstrate whether there 

are other simifarly situated foreign owned investments. The Tribunal also 

rejects the contention that that plural form requires, as a matter of semantics, 

comparison of the treatment provided to the foreign investor with that accorded 

u, more than one domestically owned investment. 

As a general principle of interpretation, use of the plural form does not, without 

more, prevent application of statutory or treaty language to an individual case.io 

36. 

37. 

require4 the Tribunal to compare the treatment of investors of another Party to the treatment 
of domestic investors not a domestic investor (in the singular).” Canada expre-ssly agreed with 
tbis formulation in its Response dated December 15,2000 (at 9 10). 

6 

again urged that the plural form was determinative. Id. at 26: 12 - 27:24. 
Nov. 2000 Tr., Vol XII, at 23:9-24. However, shortly thereafter, counsel for Canada 

9 

its arguments on the need for disproportionate disadvantage as a predicate for a violation of 
Article I102(2). The Tribunal addresses those arguments b h .  

Nov. 2000 Tr., Vol. XIII, at 21:8 - 27: 24. During chose hearings, Canada also refined 

See, e.g,  Sutherland, Statutozy Construction, 6& Ed. 2000 at 5 47.34: 10 
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Laws outlawing discrimination against "women" or setting labour standards for 

"children" could not reasonably be interpreted to prevent their application to a 

woman OX a child. NAFX'A Article 1102 requires ?he Parties to accord national 

treatment undex specified circumstances, and there is no evidence of any 

intention that more than one investor need be aggrieved before that rqyirexnent 

comes into play. Indeed, Article 1102(4), in order to create "greater certainty,'' 

prohibits Parties from imposing "on an investor" speCitid requirements or 

requiring ''an investor" to take specified actions. FFnaUy, Article 1105 uses the 

very same plural form as Article 1102(2), and Canada has never suggested that 

more than one invesunent must be affected before the provisions of that Article 

apply-11 In short, the text of Chapter 11 simply does not suppofi Canada's 

interpretati0TL 

Moreover, the contemplation of the drafters must have been that Chapter 11 

cases would most often involve claims by individud investors that they or WT 
hvesrments were betng denfed nadonal uearment. In that contea, the Rrifnrnal 

sees no special justificatioa for departing from the n o d  and common stme 

38. 

Common us- in the English language does not scrupulously observe a 
difference between singular and plural word fonns. This is especiaUy tnre when 
speaking in the abstract, as in legislation prescribing a general rule for future 
application. In recognition of this, it is well established, by stamte and by 
judicial decision, that the legislative terms which are singular in form may apply 
to multiple subjects or objects. Those that are pIwd in form may apply to 
single subjects or objects if that is the intended or reasonably understood 
meaning and effect. [Citations omitted.] 

'' Indeed, Canada made specific reference to "invesment" in the singukr in its 
discussion of Article 1105, thus demonstrating its awareness that the plural fonn may 
encompass the singular. See Canada's Response dated December 15, ZOMl to Post Hearisg 
Submisgions of Mexico and the United States at Q 4. 
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Internretation of the pIural form in Article 1 lOZ(2), which would include 

individual investors and investments. For these reasons, the Tribunal 

detennines that the language of Article 1 1 OZ(2) pennits individual investors and 

investments to maintain d a i m s  of denial of nahonal treatment based upon a 

Comparison of the treatment they receive with the treatment received by host 

country investors and in~estments.'~ This conclusion also entails rejection of 

Canada's contention that the language of Article I102(2) requires claimants to 

show whether and how many other foreign owned investments may fall within 

the "Eke circumstan~s" as themselves. 

b. "Most favorable," "no less favorable," and "best." 

In another textual argument, Canada sought to draw a substantive distinction 

between the rights accorded an investment under Article 1102(2) (to "no less 

favorable" treatment) and those accorded under Article 1102(3) (to "no less 

favorable than the most favorable') treatment) .13 The f o m  pxavision applies to 

the national goveminmt and the latter to states and p r ~ i n c e 5 , ' ~  and Canada 

suggested that NAM'A treats the two Z e d s  of government di&en*. Canada's 

39. 

As noted, this ruling on the language of Article 1 102 does not address Canada% 
contention that precedent requires a showing of disproportionate disadvantage for foreign 
investors and invesuneats. 
'' Mov. 2000 Tr., Vol. III, at 35;3 - 35:14. 

l4 M c l e  1102(3] reads as follows: 

The treatment accorded by a Party under paragraphs 1 and 2 means, with 
respect to a state or province, trattnent no less favorable that h e  most 
favorable treatment accorded, in Like cirmstances, by the state or province to 
investon, and to investments of investors, of the Party of which it fonns a part. 
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semantic argument is that, since Article 1 102f2) does not employ the modifier 

“than the most favorable,” it pennits national governments to prrroide foreign 

investments something less than the most favourable treatment. However, the 

structure of Article 1 102 strongly suggests that Canada‘s semantic construct is 

flawed. 

40. Article 1102(3) expressly states that it is definurg the meaning of the 

requirements of Article 1 102( 11 and 1 102(2) when those provisions are applied 

to states and provinces. Therefore, M adopt Canada’s semantics would require 

the Tribunal to condude that the supposedb narrower rquiremmts of 1 lO2( 1) 

and (2) are somehow broadened to restrain states and provinces more vigorously 

than the NAFTA Parties themselves. 

41. Canada has suggested nn reason why the NAFTA parties would have 

undertaken such an approach or any evidence of an intention to do SO, and the 

Tribunal can see none. Instead, the Tribunal believes that the language of 

Article 1102(3) was intended simply to make clear that the obligation of a state 

or province was to provide investments of for- investors with the best 

treatment it accords m y  investment of its country, not just the best treament it 

accords to investments of its investors.’’ Since, as noted, the treatment of states 

Is Article XI (7) of the U.S. Model Bilateral Investment Treaty contains language 
suggesting that che oblrgations of a state (or province) under its national matmat 
requirements are less broad t h a n  under NAFTA, ie., limited to the treatment it accords to 
companies of other srates: 

The treatment accorded by the United States of America to investments and 
associated activities under the provisions of this Article shall in any State, 
Territory or possession of the United States of America be the treatment 

15 



and prcjvinces in Artidle 1 102{ 3) is expressly an elucidation of the xeqWmmt 

placed on the NAFTA Parties by Artids 1102(1) and (2), that interpretation 

lends support to the conclusion that, like states and provinces, national 

governments cannot comply wirh NAFTA by according foreign invesnnenrs less 

than the most favorable treatment they accord their own  investment^.'^ 

In summary, the Tribunal is unable to accept that these different wordings 

  any any substantive difference in the conduct owed investors and invesuments 

under Article 1102. Acr;ordin&, the T r i b d  intapsets thc wcat~+nt r q p h c d  

by Articles 1102(1) and 1102(2), on the one hand, and 1102(3) on the other, to 

be identical, save fur the limitations to states and provinces. The Tribunal also 

interprets both standards to mean the nght to treatment equivalent to the "best" 

treatment accorded to domestic investors or investments in like circumstances. 

The Tribunal thus condudes that "no less favorable" means equivalent to, not 

better or worse than, the best treatment accorded to the comparator. 

2. 

The pahies agree that Article 1102 can apply to measures that do not fahlly 

discriminate against the investors or investments of other NAFTA parties, and 

that the implementation of the S M  would be such a measure/ since it in no way 

42. 

The substance of Article 1102 

43. 

singles out foreign owned lumber producers for spedal treatment. Canada 

- 

accorded therein to companies legally constituted under the laws and 
regulations of other States, Territories or possessions of the United States of 
America. 

Canada also contended that the language used in Article 1102 is not equivalent to 
"best" treatment. Nov. 2000 Tr., Vol. ID at 78:1 - 82:13. 



argues that, in such de focto cases, a violation of national treatment obligaeiom 

can be found only if the measure in question disproportionately disadvantages 

the foreign owned investments OX investors." 

Canada asserts that, to apply the  disproportionate disadvantage test  in this case, 

t h e  Tribunal must determine whether there are any Canadian owned 

investments'* that are accorded the same treatment as the Investor. Then, the 

size of that group af Canadian investments must be compared to the size of the 

group of Canadian investments receiving more favorable treatment than the 

Investment. Unless the disadvantaged Canadian group {receiving the same 

treatment as the Investor) is s d e r i 9  than the advantaged gcoup, no 

discrimination cognizable UndeT Mcle 1 102 would exist.2o 

44. 

- '' 
cases of de iuzs discrimination. See, e.g, Nov. 2000 Tr. Val. 111 at 67:18 - 68:lS. 

Canada does accept that the dispxoportionate disadvantage test is not appiicable to 

l8 

investments and the Investor's Investment are in "like circumstances." 
In this discussion, it ia assumed, soMy for clarity of analysis, h t  the Canadian m e c i  

l9 

difference would have to be enough to justify a conclusion that the size of the advantaged 
Canadian owned group is "disproportionateu to the disadvantaged Canadian {and hreign) 
gCOUP* 

How much smalier is unknown (Canada has offered no guidance on this point}, but the 

2o 

'virtually all' + +* or 'most' of the inmtmtmts in the covexed provinces {particularly British 
Columbia), who receive the less favowable trearment, are of U.S. origin and that 'virrudly all' 
or 'most! of the investments in the  non-covaed provinces, who receive the more favourable 
treatment, are of domestic origin." Pbase 2 Counter Memorial at D 490. This position was 
modified at the hearing to the formulation in the text. See Nov. 2000 Tr., Vol. I11 at 54:12 - 
59: 12. 

Canada advocated a suicter t~st at one point: "fT]he Investor must establish that 
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45. Canada acknowledges that the disproportionate disadvantage test does not 

appear in the text of NAFTA; it finds these requirements in GATT and WTO 

precedents.21 The Tribunal addresses those precedents below. 

46. The “Bananas” dispute involved an elaborate program governing the 

importation of bananas into the European Union.?”) That program treated 

various sources of imports differently: 

* Traditional African, Caribbean and Pacific suppliers parties to the 
Lome Convention (ACP) were provided a fixed lepel of duty-free 
imports. 

. A fixed i e d  of imports dutied at 75 ECU per tonne was allocated (i) 
49.4% to parties to the Framework Agreement on Bn~lnnns {BFA), (ii) a 
fixed tonnage level to ACP muntxies for their non-traditional supply 
to EC muntrits, and (iii) the remainder to other banana exporters. 

0 lmports in excess of those amounts were subject to a high duty {in 
1995,722 ECU per tonne for ACP countries, 822 ECU for others). 

Bananas from EC territories cauld be sold without restriction. 

47. To implement thest mwures, the EC established licensing procedures and 

rules categorjzljng the “operators” that distributed bananas: 

0 Category A - Those who had, during a previous three-year period, 
marketed third wuntry and non-traditional ACP bananas. 

21 

22 WT/I)S27/RRJSA22, May 1997. 

See Nov. 2000 TI., Vol. III at 4522-25. 

xi 

follow that nomenclature. 
The WTO panel refened to the European Union as the “EC,” and the Tribunal will 
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w Category B - Those who had, during a previous three-year period, 
mketed EC and traditional ACP bananas. 

0 Category C - New entrants who begin marketing third counny and 
non-traditional ACP barranas. 

In practice, some operators could meet the requirements for both A and B 

categories and could thus quallfp as both. 

48. The EC regulations earmarked for Category A operators 65% of the licenses for 

the reduced duty imports of third-country and non-traditional ACP bananas. 

Category B operators were reserved 30% of those licenses, and Category C, 3.5%. 

49. The panel first found that reserving 30% of the third-cauntry and non- 

traditional ACP liunses for Category B operators encouraged operators to 

increase purchases of EC and traditional ACP bananas. The provision thus 

violated Article lD:4 of the GATT, which requires members to accord products 

of other member countries treatment “no less favmabIe” than that accorded to 

their own like products with respect to laws, regulations and requirements 

affecting their intennal sale, etc. In reaching this conchxiion, the panel 

performed AO analysis whether imported products were subjectea to 

disproportionate disadvantage. Indeed, it rejected the EC’s argument that third- 

country and non-traditional ACP bananas received a benefit from other 

provisions of t he  regime, refusing to consider whether the relative effects of the 

various operator regulations rmght benefit imported products: 

The Panel was of the view that, regardless of the trade efiects, the 
apportioning of 66.5 per cent of the tariff quota to operators who had 
marketed thirdauntry or non-traditional ACP bananas could not offset 



or legally justlfy the inconsistencies of the licensing system with &ides 
III:4 and I: 1. 

50. The finding by t h e  Bananas panel that GATT Article IIk4 was breached made it 

unnecessary for the pmel to consider whether the operator rules also violated 

t he  WTO Trade Related Investment Measures (TRIMS) Agreement: 

[Tlhe TRIMS figreernem essentially interprets and clarifies the provisions 
of [GATT] Article IIJ (and also Article XI) where trade-related investment 
measures are concerned. Thus the TWMs weerneat does not add to or 
subtract from those GATT obligations, although it clarifies that Article 
UI:4 may cover investment related matters.25 

This language suggests that t h e  Bananas panel would have applied its analysis of 

GATT Anfde IU:4 to an investment issue under the TRIMS Agreement, and 

would have refused to consider whether the treatment of foreign products {and, 

therefore, under TRLMs, of foreign investors as well) was or was not 

disproportionately unfavourable. 

51. The Bananas panel also considered whether the EC regime violated the WTO 

General Agreement on Trade in SerriGes {GATS). Canada prinCipd3.y T& on 

that discussion in urging the Tribal to adopt the disproportionate 

disadvantage standard.26 

24 wT/DS27/R/USA22 at Q 7.1 79, emphasis supplied. The quoted language is actuaury 
from an earlier GATT panel decision, which the 1997 panel adopred "as our o m  findings." 
WT/DS27m/uSA22 at U 7.1 80. 

wT/DS27/wuSA22 at ll7.235. 

See undared submission by Canada during the November, 2000 hearings, Response to 
request from 'Izbunul Member Munay]. Belrnan ("Response") at 2-5. Canada a h  relies on 
other elements of the panel's decision on the EC bananas regime: "activity functions" and 
"humcane licenses." Id.  at 2-4. 
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52. The GATS contains a national treatment pravision identical to NAFTA Article 

11 OZ(2). That is, the Agreement entitles covered services and senrice suppliers 

to “treatment no less favourable“ than that accorded by a host country to its 

own services and sexvice Unlike NAFT’A, however, the GATS 

specifies an important exception to the general rule: 

A Member may meet the requirement of paragraph 1 by according to 
sewices and service suppliers of any other Member, either f0nna.U.y 
identical txeatment or fonnalfv different treatment to that it accords to its 
own like services and service suppliers.28 

This exception is in turn limited by t he  foJlawing: 

Formally identical or formally different treatment shall be considered to 
be less fmorable if it modifies the conditions of cornpetiticm in favour of 
seMces or senice suppliers of the Member compared to like services or 
sewice suppliers of any other Member.lg 

Thus, the GATS permits formally different treatment of foreign entities, 

provided that that treatment does not result in a modification of the conditions 

of competition to the detriment of those entitiedo 

53. In thc went, the  Bmruzas p a d  found that the EC’s opcrator category Nh=s were 

formally identical, in that both EC origin and aon-EC origin suppLiers could 

quahfy for Category A and Category B treatment. The panel therefore addressed 

CATS Article XlrlI. 1. 

28 GATS Article XVI1.2. 

29 GATS Article XVI1.3. 

30 

above) de jure discrimination of t h e  kind countenanced by GATS would violate NAFTA f a d ,  
as the Bananas panel found, the GATT) without any shaving of dispxoportiona~ity. 

This, of course, is an important difference, since, as conceded by Canada (sac h- 17 
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the question whether, applying the test of GATS Article XV11.3,a* those rules 

nonetheless modified the "conditions of competition" to the detriment of the 

foreign origin suppliers. It was in this context that the panel considered 

whether, despite their facial neutrality, the operator categories in fact functioned 

neutrally. In f i n k  that they did not, the panel ascertained that most non-EC 

origin suppliers fell within Category A and most EC origin suppliers fell within 

the favoured Category B. In other words, the natural affinity that one would 

expect between the country of origin of the bananas and tbe country of origin of 

wholesalas of those bananas was confirmed by the evidence. 

54. It was for this reason that the panel found that non-EC origin supplias receimd 

less favourable conditions of competition? In reaching this conclusion, the 

pane\ made no analysis whether the effect the regime was disprfiportionatdy 

unf avowable to one or the other,= but found, in that Category A 

could be fairly described as "mostly mn-EC whdesalwrs" and Category B as 

55. Recall that Canada urges that 110 denial of national treatment may be found in a 

de fact0 case, unless the measures in question disproportionately disadvantage 

3' Bananas ?I 7.332. 

32 Bananas ll 7.336. 

Indeed, the ward "disproportionate" or any of its forms appears only once in the 
Bananas decision and then in a context (use of private attorneys before W"0 panels) wholly 
unconnected with the national treatment issues we address here. See Bananus at U 7.12(e). 

a The panel added that its conclusions were supported by the fact that the EC intended 
its marketing system to "cms subsidize" and otherwise benefit operators that p~eyiousiy 
marketed uoditional ACP and EC bananas. Sss B U ~ Q ~ Q S  17.362. 
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foreign investors. The Bananas panel’s analysis does not support that theory. 

W e  the panel found that “most” Category A operators were of third country 

origin and ”most” Category B were of EC origin, that exercise was aimed at 

determining whether, behind facially neutral labels, stood groups predominantly 

composed of foreign owned or domestically owned operators. That exercise 

was a matter of identification, not quantification, and does not equate to the 

panel’s establishing that the national treatment to which a foreign entity is 

entitled is that treatment accoxded to the largest &roup, the arithmetic average, 

the arithmetic mean, or some other proportion of domestic like entities. 

Another factor makes a case under Artide 1102 of NAFTA quite different from 

Ban-. NAFTA plainly contempfates a s d e  investor invoking the natiod 

treatment requirements to obtain damages from a Party, where partiGular 

govwamenta measures have awrded its investment less favourable treatment. 

As Canada admits, if that measure is de jure discriminatoT# it will violate 

Article 1102. If the measure is facially neutral) the question becomes whether, 

behind that neutrality, the measure disadvantages the foreign owned 

investment. In addressing that question, there is no need to idenofy the foreign 

owned investment - it is right there urging its rights. 

56. 

- 

35 

a;Uocaflons of licenses based on activity functions and allocations to alleviate consequences of 
hurric-mes. As in the analysis of operator status, the pandl concluded that categories labeled 
neutrdy were, in fact, composed principally of EC or non-EC entities. See Banenas at all 

As mentioned above, Canada raises two other aspects of the EC’s Bananas reghe: 

7.354 - 7.368, 7.386 - 7.393. 
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57. As Rannnns shows, the same is not true under GATS. There, the vindication of 

nghis is I& to the national government of those companies allegedly 

disadvantaged, and the analysis of the challenged measures is, perforce, made on 

a sector basis (Nsewices or service providers"). Finally, at bottom, the prohibited 

activity is, unlike in NAFTA, a modification in the conditions of competition, a 

standard that may under certain circumstances require comparative analysis of 

how the various competitors are being treated. For these reasons, the Tribunal 

finds that Bmmm does not support Canada's theory of dispropmtionate 

disadvantage as applied to NAFTA. 

b. Bwopmn Communities - Meusures Concerning Asbestos and Asbestos 
Containiig Prodnctsa6 

58. The "Asbestas" proceeding considered a French law prohibiting the import, 

production and sale of asbestos and asbestos-containing products.37 Canada 

challenged the law under, among othm thmgs, the national treatment provisions 

found in Article III:4 of the GATT- 

The GATT provision in issue required member stat= to accord products of 59. 

other members treatment "no less favorable" than that accorded its own Iike 

groducrs. Since, as a result of the law in dispute, no asbestos or asbestos- 

containing products were made or sold in 

whether a like product to asbestos existed in France. After considerring the 

the panel had to determine 

36 WT/DS135/R, September 18,2000. 

'' Dmee No. 96-1 133, December 24, 1996. 

Asbesros 11 8.91. 
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physical chzacteristics, end uses, customer expectations and the like, the panei 

concluded that certain “PVA,” glass and cellulose fibers were “like” asbestos 

fibers and that fibro-cement products were “like” asbestos fiber products.Jy 

Having found the existence of domestic like products not similarly banned, the 

panel concluded that the  French law was a de jure violation of Article III:4,@ 

ad- that it was consequently unnecessary “to determine whether thexe is any 

de fact0 discrimination between these products .”’ 
Canada reads this run of the mill analysis as supporting its disproportionate 

disadvantage standard.d2 In older to do so, Canada first recharacterizes the 

French law as a de fact0 violation of national treatment, presuIllabry since it did 

not mention any other products or refer to Canada, the world’s primary source 

of asbestos 

asbestos disproportionately disadvantaged the foreign product, since, while 

France produced a substitute, it did not mine asbestos or make asbestos 

60. 

Then Canada argues that the effect of the prohibition on 

’’ Asbestos 10 8-1 12 - 8.150j those findings of ‘‘likermi~” were reportedfy reversed on 
appeal. See Finmcid 7 b o s  March 12,2001. 

RsbfiSm BU 8.154 - 8.157. 

41 

asbestos from France was justified as a public health measure under paragraph (33) and the 
mtroductory clause of Article XX of the GATT 1994. 

Asbestos Q8.156 (see also ll8.155). Nonetheless, the panel found that the ban of 

42 Response at 4-5. 

n3 The panel‘s findug of de iure discrimination seems to have been based on the fact that 
the law specifically addressed asbestos, the allegedly injured product. See Asbestos at % 8.155. 
The very uncettainry about whether some meas- would be de foczo or de jm violations 
must at least raise doubts about the efficacy of the proposed disproportionate disadvantage 
standard, which, Canada has stated, Mould only apply in de fact0 cases. 
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products.4q That statement is true, but there is nothing in the panel's report 

that suggests any reliance whatsoever on that disproportionality as an element 

of its analysis of the requirements of national treatment. Once the panel found 

domestic like: products to asbestos, the imports from Canada c d d  lay claim to 

treatment accorded those products, 

c. United States - Measuxes A#ectihgAlcoboEc and Male Beveruges 
('fBf%X").G 

61. The "Beer" matter involved the regulation of sales of beer, wine and cider by the 

states of the United States46 Canada refers to the panel's analysis of one of 

those state laws, Alaska's Ucensing fees for beer and wine, which were applicable 

only to sales through wholesalers. Domestic b.lreweries could avoid those fees by 

selling directly to raailers; although the only two domestic Alaskan brewers did 

use wholesalers and paid the fee?' 

The panel found that Alaska's requirement that imported beer and wine be sold 

through wholesalers violated GATT &tide III:4.4* The fact that in-state 

62. 

brewas could avoid the fee, even if they chose not to do so, made the mandatory 

use of wholesders by foreign suppkrs a discriminzltory denid of national 

46. Phase 2 Supplemental Counter Memorid, at: T 97. 

DS23/R - 39S206 March 16,1992. 

'' 
regulate importation and possession for sale of aIlcObo3ic beverages. 

Undex the 21" Amendment to the U.S. Constitution, states are given authority to 

'' Beer 81 5.53 - 5.54. 

48 Beer li 5.54. 
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treatment. Since the discrimination was on the face of the measure, it may 

fairly be said to represent a case of de jwe denial of nauonal treatment.49 

Far from supporting Canada’s theory of dispropoxtionate disadvantage, the Beer 

panel‘s decision found a denid of national treatment despite the fact that both 

of the Alaskan brewexs were in precisely the same position, ie., using 

wholesders and paying the fee, as the foreign brewers. To arrive at its holding, 

the panel compared the treatment accorded imported beer with a hypothetical 

Alaskan brewer taking advantage of its n&t not to use a wholesaler. lit is hard 

to think of a case more appropriate for applying the theory Canada asserts, 

which, after all, is posited on an alleged requirement that actual disadvantage be 

measured before a denial of national treatment can be found.so The Beer panel 

did not do so. 

d. 

Canada also relies on the recent NAFTA Chapter 11 decision in S. D. Myen v. 

CUIIU~Q~’ to support its position on nationd treatment. That case involved 

Canadian measures prohibiting export of P a s  and PCB wastes.5’ The irrvestor, 

a corporation organized in the United States claimed, among other thirigs, that 

63. 

S. D, Myers v. Canada. 

64. 

The: Tribunal notes, however, that Canada considers the measure M be “facially 
neutral” and the case to be one of dc fano discrimination. Sec Response at 5. This stance 
shows again that there can be uncertainty in discerniag inta what camp borderline cases may 
fall. 

See, e.g. Phase 2 Counter Memorial at 441 j Phase 2 Supplemental Counter M e m o d  
at U 205. 

“Partial Award” dated November 13,2000 (“Myem”). 51 

52 Myers 9 126. 
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65. 

66. 

- 
53 

55 

56 

57 

the Canadian w o r t  restrictions violated the national treatment provisions of 

Article 1102. The claimant asserted that the export ban effectively barred it 

from competing for PCB waste disposal business in Canada, while Canadian 

companies, which had access to processing facilities located in Canada, were not 

similarly re~trained.5~ The tribunal agreed!‘ 

Canada places reliance on the Mym tribunal’s statement that - 

in assessing whether a measure is contrary to a national treatment norm, 
ihe following factors should be taken into account: 

0 whether the practical effect of the measure is to create a 
disproportionate benefit €or nationals over non nationals; 

Specifically, Canada asserts that the tribunal’s finding of de fact0 discrimination 

“clearly” was based on the disproportionate effect of the export ban, which 

applied only to non-nationals.66 

The T r i b d  disagrees. Once the Myers tribunal faund that the claimant and 

its Canadian competitors were in ”like circumstances,”s7 the finding of a denial 

of national treatment was a foregone d u s i o n .  That is, the situation at that 

point was that two Canadian companies were free to operate, while their 

~~ 

MyezsB 131. 

Myers 1256. 

Myezs U 252. 

Response at 1. 

Myen 88 243 - 25 I. 
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67. 

68. 

American competitor was effectively out of business.58 Weighing of 

proportionate advantages and disadvantages was not required, and in the context 

of the Myers fact situation, the word "disproportionate" in the passage quoted 

above was wholly ~nnecessary.'~ Whatever the meaning of the phrase as used 

by the Myers tribunal, there is nothing in that case to support the contention of 

Canada that, where domestic companies axe receiving varying treatment from 

the host gcnx!xnment, foreign companies (of "A origin) are entitled oniy to 

the treatment accorded the preponderance of those domestic companies. 

Accordingly, the Tribunal rejects Canada's assertion that WTO/GATT and 

" T A  precedents support its position on disproportionate disadvantage. 

e. Otherprr?cedents 

Indeed, precedents etdst for the contrary position. For example, in United States 

- Section 337 ofthe TaZiffAct of 293U,60 the United States azgued that the law 

under dispute contained dements that might, in practice, provide advantages to 

imported products that were not available to domestically produced competitive 

products. The panel rejected that approach, statifvc 

The Panel therefore considered that, in order to establish whether the "no 
less favourable treatment standard of Article Ilk4 i s  met, it had to assess 
whetha ox not Section 337 in itself may lead to the appliation to 
imported products of txeatment less favourable than that accorded to 

58 

(Myer6 ll7l 152-1 53,255), but these issues had RO bearing on whether Canada had denied the 
claimant national treatment. 

tribunal was confronted with arguments that the discrimination was justified 

59 

nationals, the predicate for a violation of Article 1 102 was satisfied- 
That is, once rhe tribunal found any kind of significant benefit for nationais ma non- 

* U6439 - 369345, January 1989. 
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products of United States origin. It noted that this approach is in 
accordance with previous practice of the CONTRACTnvG PARTIES in 
applying Article m, which has been to base their decisions on the 
distinctions made by the law,  regulations or rcxp iremae  themselves 
and on the potential impact, rather than on the actualconsequences for 
specific imported products. 

The Panel further found that the “no less favorable” treatment 
requirement of Article Ik4 has to be understood as applicable to each 
individud cme of imported products. The Panel rejected any notion of 
balancing more favourable treatment of some imported products against 
less favourable treatment of other imported products. If this notion were 
accepted, it would entitle a contracting party to derogate from the no less 
favourable treatment obligation in one case, or indeed in respect of one 
contracting paxty, on the ground that it accords more favowable 
treatment in some other case, or to another contracting party. Such an 
interpretation would lead to great uncertainty about the conditiofls of 
competition between imported and domestic products and thus defeat the 
purposes of Article 111.‘’ 

49. The Beer case ruled on matters beyond the state distribution laws tx, which 

Canada has drawn attention. One such ruhg related to the U.S. federal excise 

‘tax on beer, which provided a lower rate for the first 60,000 barrels produced by 

brewers making less that 2,000,000 barrels per year. The lower rate was not 

available to imported beer. In defense of this treatment, the United States 

pointed out that the lower tax rate applied M a very small portion of d m t i c  

beerr production. The p a d  stated - 
[T]he fact that only approximately 1.5 per cent of domestic beer in the 
United States is eligible for the lower tax rate does not immunize this 
United States measure from the national treatment obligations of 
[ G A T )  Article 1 1 P  

- ‘’ Section 337 till 5.13-5.14, emphasis added. Accord, Canada - Term of Patent 
Rvtection, where the panel rejected Canada’s contendon that, because its law complied with 
the WTO rules on the overage, there was no violation of TRIPS Agreement requirements. 
WT/DSl7OfR May 5,2000,7ll6.99 - 6.100. 

Beer at 3 5.6. 
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Canada’s disproportionate disadvantage would have required a different 

result. The panel would have. bee3 obligated tn find that the predominate 

treatment accorded to U.S. brewers called for the higher tax and that the 

Canadian impmts would thus have no right to any better treatment. 

Canada contends that these cases are distinguishable because they involve de 

iure, rather than de facto, discrimination. We have already seen that it is not 

70. 

always clear whether a measure i s  a de jure or de fact0 case,63 but even if it were, 

Canada has presented no reasons to j us t i f y  treating the two fonns of 

disadvantage differently. Indeed, the recogrution that national treatment can be 

denied through de fucto measures has always been based on an urrwi3lingness to 

allow circumvention of that right by skillful or evasive drafting. Applying 

Canada’s proposed more onerous rules to de fucto cases could quickIy 

undermine that principle. That result would be inconsistent with the 

investment objectives of NAFTA, in particular Article 102( I)@) and (c), to 

promote conditions of fair competition and to haease  substantially investment 

opportunities. 

7 1. These views are strengthened by consideration of the practical imphations of 

Canada’s position. In this case, Canada’s disproportionate disadvantage 

approach would require the Investor to ascertain whether there are any other 

American owned lumber producing companies among the more than 500 

softwood lumber quota holders operating in Canada. If so, the treatment 

See text at fn. 42 and fn. 49 above. 69 
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accorded those companies as a whole would have to be measured and then 

weighed against the predominant treatment, whatever that might mean, 

accorded Canadian companies operating in like circumstances. A violation of 

Article 1102 could then only be found if the differing treatment between the 

class of American investments and their Canadian competitors in like 

circumstances is “disproportionately” in favour of the domestic investments, 

whatever that might mean. 

Simply to state this approach is to show how unwieldy it would be and haw it 

would hamstring foreign owned invmmmts seeking to vindicate their Article 

1102 rights. Only in the simplest and most obvious cases of denial of national 

treatment could the complainant hope to make a case for recovery. The 

Tribunal is Unyyiuing to take a stcp that would so weaken the provbiuns and 

objectives of NAFTA and, for the reasons stated, rejects Canada’s 

dispropomonate disadvantage test. 

3. 

72. 

Determination of “in like circumstances.“ 

a. Intmdnction 

73. As noted, NAFTA Article I102(lj and (2) require a Parry M accord anoW 

Party‘s investors and investments treatment no less fawurable than it accords 

its o m  investors and investments that are ”in like cimrmstances.” Thus, in 

determining whether Canada has violated Article 11 02, it is necessary to 

identdy the domestic entities whose treatment should be compared with that 

accorded the hvestor and the Investmeat. 
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74. The measures under consideration in this case limit, in one way or another, the 

Investment's ability to export and sell softwood lumber to the United States. 

Some Canadian sellers of the product are similarly limited. Not surprisungly, it 

is tfiusr cntities that Canada argues are in like circumstances to the Investment. 

The Investor, also not surprisingly, argues that any Canadian saftwood lumber 

producers not limited or less restrictively limited than the Investment should be 

75. The Tribunal must resokc this dispute by defining the meaning of "like 

circumstances." It goes without saying that the meaning of the tenn wiu va~y 

according to the facts of a given case? ~y their very nature, "circumstances" axe 

context dependent and have no unalterable meaning aaoss the spectrum of iact 

situations.67 And the concept of "like" can have a range of meanings, from 

"similar" all the way to "idmtid."a In other words, the application of the like 

~ - 
a We address below the derails of these liraitations. 

ss Initid Phase Memorial, at dll 78 - 79. 

O6 Both the Tnvestor and Canada agree that the "circumstances" pertinent to Article 1102 
must be determined in right of the sunoundFnp, facts. See, e.g., Initial Phase Memorial at $66; 
Initial Phase Counter Memorial at lIl89; Initial Phase Supplemental Manorial at 957. 

'' 
sufzoundings or background of an event, fact or thing or of the prevailing conditions in whch 
it exists or takes place," and "the total complex of essential attributes and attendant adjuncts 
of a fact or action." Webster's Third New Intemationd Dictionary (1 986). 

Id. These definitions must, of course, be considered in the light of the Vienna 
Convention, panicuiariy Article 31(1], which provides that "the omlinary meaning !is] to be 
given to the terms of the ueary in their context and in tbc light of its object and purposc." 
Accordingly, the analysis and interpretation of Article 1102 of NAFTA is initially informed by 
the ordinary meaning of iw terms. As the Appellate Body of the World Trade Organization 

Webster defines " c i m m s ~ c e *  to include: "a specific part, phase, or attxibute of the 

expressed it; ". _ _  interprrration must be based above all on the text of the ueav.68 l a p a  - 
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circumstanm standard will require evaluation of the entire fact setting 

surrounding, in this case, the genesis and application of the Regime.6p 

An important element of the sunomding facts will be the charactex of the 

measures under challenge. In this respect, the Tribunal agrees with the NAFTA 

Chapter 11 tribunal in Myers v. Canada, which stated: ”In considering the 

meaning of ’like circumstances’ under Article 1102 of the NAFTA, it is sirnhly 

necessary to keep in mind the overall legal context in which the phrase 

appears.”M The Tribunal addresses that legal context first and then nuns to the 

other facts of this case. 

76. 

b. The legal context of “like circumstances.” 

77. The Investor submits that the legal context of Article 1102 includes ”the trade 

and invatmest-liberalizing objecti-vcs of the NAlTA.”’’ Thc Tribunal agrees. 

Canada argues that the legal context also insludes the entire background of its 

Taxes on Alcoholic Beverages, WTIDSUABiR, WT/DSlOlAB/R, WTDSl l/ABJR October 4, 
1996, at 12. 
69 

challenge the SLA; it is a treaty between two of the NAFTA Parties and not a ”measure” 
covered by Chapter 11 of NAFTA. The Investois attack is directed at and limited to Canada’s 
impkmentation of the SLA via the Regime, its planning, design, development, content, 
preparation, implementatinn and administration. As discussed below, the T r i b d  does not 
reach the question whether amendment of the SLA could properly be considered to be a 
measure under the fiegime. 

’13 

71 

The SLA itself is not the object of the claim here. The Investor cannot and does not 

Partial Award dated November 13,2000 at fl245. 

Initial Phase Memorial, at 164. 
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disputes with the United States cOncerning softwood lumber trade between the 

two Again, the Tniunal agrees. 

In evaluating the implications of the legal context, the Tribunal believes that, as 

a first step, the trcatmcnt accorded a forcign awned investment pzutcctcd by 

Article 1 102(2) should be compared with that accorded domestic investments in 

the same business or economic sector.’a However, that first step is not the last 

one. Differences in treatment will presumptively violate Article 1102(2), udess 

they have a reasonable ~CXTLS to rational govenunent policies that (1) do not 

distinguish, on their face or de fucto, between foreign-owned and domestic 

78. 

’’ See, e.g., Phase 2 Counter Memorial at llo 498-514. 
73 

in considering language similar to Article f 102(2): 
The OECD’s analysis, National Treatment for Foreign-Conuolled Entepises, decked 

A s  regards the expression ”in like situations”, the comparison between foreiga- 
coartroued entglpfises estabbhd in a Member country anddomestic 
eJnterprises in that Member country is valid only if it is made between f hns  
operating in the same sector. 

Organization for Economic Co-operation and Dweloprnent (1993; OECD, Paris) at 22. This is 
not to say, however, that the economic sector will be determinative. The OECD declaration 
went on to state: 

More general considerations, such as the p o k y  o b j c c w  of Munk countries, 
could be taken into account to define the circumstances in which comparison 
beween foreign-controlled and domestic enterprises is permissible inasmuch as 
those objectives are not contrary to the principle of National Trzatxnent. In any 
case, the key to determining whether a discriminatory measure applied to 
foreign-controlled enterprises constitutes an exception u) National Treaunent is 
to ascertain whether che discrimination i s  motivated, at ieast in pan, by the fact 
that the enterprises concerned are under foreign control. 

Id. 
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companies, and (2) do not otherwise unduly undermine the inuestmeft 

libahzmg objc.*ctva of NAFTA? 

In one respect, this approach echoes the suggestion by Canada that Article 1102 

prohibits treatmait that discriminates on the basis of the foreign investment's 

n a t i ~ ~ t y . ' ~  The other NAFTA Parties have taken the same p~siuon.'~ 

However, the Tribunal believes that the approach proposed by the NAFTA 

Parties would tend to excuse discrimination that is not fatially direaed at 

foreign owncd investments. A fonnulation focusing on the like circumstanoes 

question, on the other hand, will require addrssing m y  difference in matmat ,  

demanding that it be justified by showing that it bears a reasonable datiomhip 

to rational policies not motivated by pre€erence of domestic over foreign owned 

investments. That is, once a difference in treatment between a domestic and a 

foreign-awned investment is discerned, the question bemnes, are they in like 

circumstances? It is in answering that question that the issue of discrimination 

may arise. 

79. 

'' 
now to speculate on the kind of fact situations that would bring it into play. Nonetheless, it is 
important to recognize that the fundamental purposes of NAFTA, as expressed in its Ardcle 
102, may need to supplement the former test. 

The Tribunal tdicvcs that the latw test will raxeZy apply and does llot think it useful 

75 Initial Phase Counter-Memorial, at 18; Canada's Submission of June 1,2000, at BW 6, 
8 , 9  A 10; Phase 2 Counter-Memoxial at Mi 440,462,466; Phase 2 Suppjemental Counter- 
Memorial, at all 94,98. 

76 

Second Article 1 128 Submission, May 25,2000, at ll3; MaFico's Supplemental Article 1 128 
Submission, May 25,2000, at Section A. 1, pp. 2 and 3 of 11. 

United Srares First Article 1128 Subrxiissiun, April 7, 2000, at ?I 3; United $rates 
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80. For its part, the lnvestor raises another important question relating to the 1;egal 

cuntext of the measures to be evaluated: 

If the measure is applied in a manner that has the effect of providing a 
less satisfactory competitive position to a foreign company, can the state 
applying the measure use the very same elements of the masure that 
l ads  to the discriminatory treatment in question to juskify why the 
competitors are actudy not in "like circwnstances"? The answer must 
be no. Otherwise a state could merely nnanipulate the definition of what 
is a "like investment" through the design of the measure itself. National 
treatment would be rendered mearungteSs as a principle. '' 

81. In other words, does NAFTA permit the Parries to reah an agreement that is 

not a "measure" under Chapter 11, and then permit one of those Parties to use 

tbe substance of that agreement to create an unchallengeable basis for 

discrimination? The Tribunal believes that if the situation were to arise, it 

could be evaluated as stated above, i.e., whether there is a reasonable nexus 

between the measure and a rational, non-discriminatory government poIicy, 

whether those policies aTe embodied in statute, regulation or international 

agreement. 

82. With this analysis of legal context in mind, the Tribunal will now address the 

facts af th is matter to t h e  like issue. 

c. Factual determinations. 

83. The history of the softwood lumber dispute between the United States and 

Canada prior to the SLA and the evolution of the softwood lumber Export 

Control Regime under the SLA axe described elsewhere in this Award and in the 

Tribunal's Interim Award in this case dated June 26,2000. What follows is an 

Initial Phase Supplemental Memorid, at ll56, 77 
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analysis of the cases where the Investment was accorded treatment different 

from that of other softwood lumber producers in Canada. 

1) 

The softwood lumbex Export Control Regime did not appfy in the non covered 

provinces, that is all the provinces other than B.C., Alberta, Ontario and 

Quebec. Under the SLA, producers in those non-covered provinces could freely 

export softwood hunber to the United States in urilimited quantities, without 

the payment of any export fees. That was the case for 311 softwcrod lumber 

producers in those non-covered provinces, Canadian and foreign-owned alike. 

Consequently, all softwood lumber producers in the non-covered provinces were 

afforded more favuurable treatment than producers in the covered provinces, 

including the Investment 

Canada argues that in negotiating the SLA, both parties determined which were 

to be the covered provinces and that that determination was reasonably based 

upon the approximately twenty-year ongoing softwood lumber trade &puke 

between Canada and the United States. Specifically, at the time the SLA was 

negotiated, B.C., AIberta, Ontario and Quebec accounted for 95% of Canada’s 

softwood lumber exports to ihe United States, and only those provinces faced a 

real threat of countervailing duty (“CVD”] actiom by the US. Department of 

commerce. 

The Investor asserts that all Canadian softwood lumber producers faced such a 

threat, but the evidence shows that, although a number of CVD cases addressed 

Treatment of softwood lumber producers in the non-covered provinces 

84. 

85. 

86. 

87. 
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Canadian softwood lumber imports, the United States never made a final 

determination against producers in the non-covered provinces. Consequentty, 

the Tribunal finds that the decision to implement the SLA through a regime 

effecting controls only against exports to the United States from covered 

provinces was Ieasonably related to the ration4 policy of removing the h e a t  of 

CVD actions. Since the decision affects over SO0 Canadian owned producers 

precisely as it affects the Investor, it cannot reasonably be said to be motivated 

by discrimination outlawed by Article 1102- 

Based on that analysis, the producers in the non-covered provinces wze not in 

like circumstances wiih those in t h e  covered provinces. Accordingly, the 

Tribunal finds nu breach by Canada of its national treaunent obligations by 

virtue of its treatment of producers in the nun-covered provinces- 78 

2) Treatment of softwood lumbes producers in the covered provinces 

The Investor argued that, since the advent of the SLA, B.C.'s relative proportion 

of total Canadian softwood lumbcrr production and total exports of softwood 

88. 

89. 

'* 
placed lumber produced in Manitoba on the Expon Control List. According to McDonald, 
that measure reflected discussions between Canada and representatives of Manitoba and 
Saskatchewan about whether it might be desirable to issue ezcport permits for softwood lumber 
originating from those prowinces for monitoring purposes only. There had never been any 
question of those two provinces being induded in the Softwood Lumbex Quota Regime as such, 
since the forest management programs of those wo provinces had never been determined by 
the US. Department of Cornrnerce to CODfer countervailable subsidies. Monitoring exports 
from Manitoba and Saskatchewan was viewed as a way to address possible circumvention of 
the SLA by softwood lumber producers in the covezed provinces. While Manitoba w a s  willing 
to opt into the export pennit system, it wished to remain in tandem with Saskatchewan in that 
regard, and when Saskatchewan decided not to  be included in the export permit system, 
Manitoba also withdrew. Consequently, Manitoba was never a wvaed province and was never 
included in the Softwood Lumber Export Permit System. McDonald Affidavit, March 24, 
2000, at lIll 37-28 

Prior to the signature of the SLA, in addition to the four CweTed provinces, Canada had 

39 



lumber to the United States has steadily declined. In contrast, the Investor 

notes, Quebec's shares of that production and of those exports have steadily 

increased. There have also been substantial percentage increases, albeit far 

smallex quantitatively, in the shares of the other covered provinces, Alberta and 

Ontario. 

Canada has submitted that those decreases and increases were but a 

continuation of trends already in place prior to the SLA. The witnesses 

Waverman {called by the Investor) and Vertinsky ( d e d  by Canada), cach onc 

using different starting points, produced analyses showing trend lines, each 

rising or descending at different degrees, depending upon which year was used as 

the point of corrune;ncement. The Tribunal cannot reach any reasoned 

90. 

conclusions based upon those analyses. 

91. Notwithstandmg that determination, it is true that, prior to the SLA, snore 

investments in nav mills and to increase exist ing mills' capacity were bang 

made in Quebec than in B.C. Market conditions, induding the availability of 

mature forests for cutting and production and return on investment, were 

factors that had caused and enmaged those pre-SLA trends. 

These economic circumstances of the softwood lumber industries in the cavered 

provinces did have an important effect on one aspect of the Regime, the 

assignment of quotas to new entrants. Like many quota programs r e s t r i a  

production and sales, the  Regime: made a provision for new entrants, p a r t i w b  

92. 
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where investments had already been made.79 The Investor does not dispute that 

accommodation for new entrants was necessay and reasonable.'' 

The Tribunal does not accept the Investor's argument that new entrant quota 

allocations should have followed the same percentage distribution among the 

four covered provinces as did the EB and LFB allocations. The special nature 

and character of new entrant pravisions required that allocations be made based 

upon where the qualified new entrants were located, and their locations were 

nessarily inconsistent with a tidy percentage distribution among the covered 

provinces. The effects of the decision to set aside quota for new entrants were 

shaped by those economic factors, but the Regime did not create them. 

Consequently, it cannot be fairly asserted that the Regime accentuated or 

otherwise enhanced the underlying effects of the economic changes. It was the 

underlying economics of the softwood lumber industry in Canada that placed 

the Investment and other producers in B.C. in unlike cinsumstances to those in 

the other mverd provinces. For those reasons, the Triiunal concludes that the: 

new entrants' allocation choice by Canada had a reasonable nexus with the 

rational policy of providing for new entrants and it had no elements of 

discrimination against foreign-owned producers. 

93- 

Canada t r e a d  all applications fur new tlstrant docaQons of quota on the basis of an 
established and h o w  list of criteria that were objectively applied to a l l  applicants, without 
regard to whether they were Canadian or foreign-awned. The Investment did not qualify as a 
new entrant and made no request for new entrant quota. See discussion at lill 120-121 belaw. 

79 

See, e.g. Nw. 2000 Tr., Vol. WI at 57~20 - 58:8. 
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94. 

95. 

96. 

97. 

For the same reasons, the Tribunal cannot determine that B.C.% decreasing 

shares of total Canadian production and exports to the United States (as well as 

Quebec’s increased shares of both) can be laid at the doorstep of the Regime; nor 

can those facts constitute a breach by Canada of its national treatment 

obligations under Article 1 lOZ(2). 

Similarly, the Tribunal concludes that there is no violation of Article 1102 

arising from Canada’s other docations for new entrants ox measures it took to 

address errors and omissions or hardship cases. The Investment was not in like 

circumstances to the new entrants, and it never made application for 

consideration under the Regime of any alleged e ~ n l ~ s ,  omissions or hardships 

affecting its interests.8’ 

3) T-anent of softwood lumber producers in British Columbia. 

The Investment’s three lumber mills, situated at Castlegar, Grand Forks and 

Midway, ax all located in B.C., w i t h  what is commonly referred to as the 

”htexior“ of that province. Softwood lumber producers in the province axe also 

located in the “coastalu region. 

Based upon evidence produced by the parties, the Tribunal firstly concludes that, 

at least until the advent of the stumpage reductions discussed below, the 

Investment received treatment no less favorable than that accorded Canadian- 

m e d  producers throughout B.C. Indeed, the Investor has not contended 

’’ 
below, 

These aspects of the Regime are further addressed in the discussion of Article 1 105, 
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otherwise, apart horn its allegations of discrimination allegedly inherent in the 

Regime, which the Tribunal addressed abave. 

The Super Fee was inaoduced to settle a dispute bemeen Canada and the 

United States conceming reductions in stumpage fees charged by B.C., which 

were instituted on June 1, 1998, For coastal producers, the reduction was Can 

$8.10 per cubic metre; for interior producers it w a s  Can $3.50. 

The difference in the stumpage reductions for interior and coastal producers 

arose from the daision of die BC govmmlent to divide ihc total dollar amowi~ 

budgeted for stumpage reduction evenly between the two regions. {That 

decision was apparently made upon the recommendation of the B.C. industry.) 

Since! there was more timber harvested from Crown lands in the interior, the 

reduction per cubic mcmc was s m a l l e r  in that region.@ At that point, one might 

have questioned whether the Investment, being in the interior, was being 

treated less favourably t han  lumber producers in the coastal area. But that 

question would relate to a measure: takes by the B.C. gomnment, a matter that 

is not before this Tribunal. 

100. In the event, the B.C. stumpage reductions provoked a complaint and then a 

reguest for arbitration by the United States. Those proceedings in tum led to a 

negotiated settlement, which pravided for increased fees on some B.C. exports as 

described 

98. 

99. 

That settlement arguably disadvantaged the Investment in 

- 

82 Sse George 3"" Affidavit, October 4,2000 at TI 124. 

83 See discussion at 49 129-1 55 below- 
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two respects: (1) it (like other producers in the interior region) continued to 

receive a lower benefit cubic metre from the stumpage reductions than 

producers in the coastal legion and (2) its were subject to h@er fees 

than those of producers not using the  UFB and LFB quotas to the same degree. 

The Tribunal considers that neither of these putative disadvantages would 

entitle the Investment relief under Article 1102(2). 

101. It is true that the settlement with the United States that led to the imposition 

of the Super Fee did not differentiate between exports from the two regions of 

B.C. That is, t h e  settlement did nothing to rectify the imbalance, if there was 

one,84 between the treatment of coastal and interior producers under the 

stumpage reductions. However, the discrepancy was not due to any action by 

Canada; it was entirely the result of actions by the B.C. gme~n.tnent.*~ Because 

the settlement was struck against this status quo of arguabfy diffexent treatment 

between coastal and interior producers, those producers cannot be said to have 

been in "like circumstances" at the time of the settlement. Instead, the 

Investment was in the arguably disadvantaged class that existed before an- 

Canada did under the settlement or its implementation. As noted, a claim 

based on that possible disadvantage is not before th is  Tribunal. 

84 It is not entirely clear that a lower stumpage rate equates to an advantage over 
producers in other areas who must pay a higher rate. There are other factors, like ease of 
access and quality of timber, that will make timber for which the stumpage rate is higher still 
cheaper in the long x u  to the producer. See Campbell testimony, May 2000 TI., Vol. III 
72:12 - 74:5. 

85 Prior to 1998 different stumpage rates had been struck by B.C. beween the two regions. 
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102. The second basis for possibly considering the Investment to be disadvantaged is 

the settlement's more onerous effects on producers, like the Investment, that 

used LFB and UFB extensively. In effect, Canada chose to settle the dispute with 

the United States by burdening only users of LFB and UFB, rather than the 

entirety of those produwrs benefiting from the B.C. stumpage reductions. 

Applymg the legal considerations discussed above, the Tribunal finds that the 

choice made by Canada to resolve the B.C. stumpage fee controversy in this 

manner bears a reasonable relationship to a rational choice of remedies airned at 

avoiding a threat to the SLA. 

103. The settlement undoubtedly had a greater adverse effect on some B.C. producers 

than others, but there is no convincing evidence that it was based on any 

distinction beween foreign-owned and Canadian owned companies. Indeed, 

there were some 132 B.C. companies using L;FB quotas, each of which was 

affected by the settlement and only one of which (as far as the Tribunal knows) 

is owned by NAFTA investors. When it is reded  that this proceeding is .to 

evaluate measures to implement the SLA (and any amendment thereto) rather 

than the SLA itself, the Tribunal cannot say that placing the burden exclusively 

on users of LFB and UFB was not a rational choice of solution.86 

86 The Tribunal does not su-st that there are no cases where the requirements of 
NAFTA Chapter 1 1 would circumscribe thc f d o m  of NAFTA parties to enter agtccmcnts 
that would impinge on those requirements. Certainly, in consuuing such agreements, it 
would be pioper to give as much life to the Chapter 11 requirements as the language would 
paurit. But, this is not such a cabe, since there is no hint tllat thc; dt;cision to place the burdm 
on the many users of LFB and UFB was motivated by the nationality of one of those users, the 
InvestTnent. 
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104. Consequently, the Tribunal determines that implementation of the Super Fee 

settlement did not deny the Investment national treatment in contravention of 

Article 1102. 

THE CLAIM UNDER AR'I'ICLE 1105 

k Interpretation of Article 1105 

105. The Investor claims that Canada's implementation of the SLA violated NAFTA 

Article 1 105( l), which provides: 

Each Party shall accord to investments of investors of another Pyty 
treatment in accordance with international law, including fair and 
equitable t~eatment and full protection and security. 

106. The Investor and Canada agree that this provision establishes a minimum 

standard of treatment that applies apart from the treatment a NAFTA pany may 

accord to its own or to other COuntTies' investors and  investment^.^^ They dn 

not agree, however, on the content of that minimum standard. 

107. For its part, Investor asserts that the "international law" requirements of Article 

1 105 include (1) all the sowces of international law found in N c l e  38 of 

Statute of the International Court of 7usti~e,'~ (2) the concept of "good faith" 

(induding pacta sunt s e z ~ m d a ) , ~ ~  (3) the World Bank's guidelines on foreign 

direct inve~tment,~ (4) the NAFTA Parties' other treaty obligations,g1 and (5) 

87 

(Canada). 

Article 38 of the Statute identifies treaties, custom, general principles, decisions and teachrngs 
of the most highly qualified publicists of the various nations as sources of international law. 
a9 

See, s.g., November 2000 Tr., Vol. I at 33:3-8 (Investor) and Vol. I1 at 20:7-15 

See, e.g., Phase 2 Memorial at 0 103; November 2000 Tr., Vol. I at 2594 - 27:ll. 

See, e.g., Phase 2 Memorial at ll7l 109 - 125. 

See, e.g., November 2000 Tr., Vol. I at 29:lO - 30:8. 

46 



the body of domestic law of each NAFTA Party that addresses the exerciSe of 

domestic xgdatoxy authority.n 

108. Canada disputes the suggestion that Article 1105 impoxts this broad range of 

wdarda and argues that, before a violation of international law can properly be 

found, the conduct in question must be ttegegi0us.’’93 That word is not used in 

NMTA or, indeed, in t h e  precedents on which Canada relies; Canada beliws 

the word “encapsulates” what it sees as an element ~ecwring in those 

precedents .p4 

109. The precedents relied on by Canada addxessed the content of the req,ements 

of international law, rather than the other factors referred to in Artide 1105, 

naxnely, “fair and equitable txeatment and full protection and ~eCUrity,’‘~~ The 

language of Attide 1105 s w a t s  that those elements areincluded in the 

requiranents of international law, and both the Investor and Canada subscribe 

to that ndi~lg,’~ albeit with vastly differmt views of the implications of that 

reading. Canada sees its concept of the international Law mpirement (ow 

‘’egregious” misconduct uwered) baing applicable to the faimess dmmts, so 

p2 See, e.g., November 2000 Tr., Vol. I at 42:24 - 43:3. 
9a See, e-g., Phase 2 Counter Memarial at n 309, where the threshold is described as 
requiring “gross misconduct, manifest injustice or * * * an outrage, bad faith or the wilful 
neglect of duty.” The use of “egregious” came at the November 2000 Hearing. See, e.g,,, Vol. 
U at 40:06 - 41:13, 49:16-23, and 54:Ol-04; Vol. XIII at 59:Ol-17. 
’‘ See November 2000 Tr., Vol. fI at 54;01-04 and 58:8-20. Xa another instance, Canada 
described the standard as getting to  ”the level where you are shocked by the actions, that when 
you’re dealing with reprehensible conduct *rw‘’. Id., Vol. XI11 at 116:15-20. 
95 For the sake of brevity, these elernencs c0llectrVe)y are cdlled the “fairness elemeats.” 
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that, for example, a denial af fairness would have to be shacking to be a 

violation of Article 1 105.97 The Investor sees the incorporation of the fainzRss 

elements into international law as support for its view that international law 

standards have progressed and have liberalized the ”egregious” conduct 

threshold that Canada finds in the older ca~a,~* 

110. hother  possible interpretation of the presence of the fairness elements in 

Article 1105 is tht  they are additive to the requirerments of international law. 

That is, investors wder NAFTA are entitled to the international Law minimum, 

plus the fairness elements. It is tlue that the language of Article 1205 suggests 

otherwise, since it states that the fairness elements are included within 

international law.pD But that interpretation is clouded by the fact, as a l l  parties 

p6 

’’ 
98 

99 

Chapter 11 uibunal in Myers rendered in its Partial Award dated November 13,2000. It 
Stated:  

See, s.g., Phase 2 Memorial at li 1021 Phase 2 Counter Memorial at Ofl221,224. 

See, e.g., November 2000 Tr., VoL XIII at 1 16: 10-20. 
See, e.g., November 2000 TI., VoL XI1 at 51:13-25,5317 - 56:26. 

This facially sound approach appears to be the basis fox the cements of the NAFTA 

The phrases . . . f& md e b l e  treuunenr.. . anid . . .@iY protection a d  
secmizy.. a cannot be read in isolation. They must be read in conjunction with 
the introductory phrase . . matment in accordance with international law. 

The Tribunal considers that a b d  of Article I105 occurs on& when it is 
shown that an investor has been treated in such an unjust or abitraxy manner 
that the treatment rises to the level that is unacceptable h m  the international 
PerSpectiVC 

Myers at llll262-263. As the majority in Myers found that Canada violated &tide I iO5 
because it violated Article 1 102, the tribunal’s quoted observations on the interpretation of 
Article 1105 must be viewed as dicta. See id. at lM256,266,268. In any case, for the reasons 
set out below, this Tribunal adopts a diffmat interpretation. 
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agree,'oo that the language of Article 1105 grew out of the prwisions of bilateral 

commercial treaties negotiated by the United States and other industrialized 

countfies. As Canada points out, these treaties are a ,'principal so2uce" of the 

p e r a l  obligations of states with respect to their treatment of foreign 

11 1. These treaties evolved over the years into their present fonn, which is embodied 

in the Model Bilateral Investment Treaty of 1987.1M Canada, the UK, Belgium, 

Luxembourg, Prance and Switzerland have followed the ~ ~ d e l . ~ ~ ~  It pruvides as 

Investment shall at all times be accorded fair and equitable treatment, 
shall enjoy N1 protection and security and shall in no case be accorded 
treatmeat less than that required by international law.'Od 

The Tribunal interprets that formulation as expressly adopting the additive 

character of the fairness elements. Investors are entitled to those elenxnts,  no 

The Tribunal as0 considered the decisian rendexed by the Chaptex 11 tribunaI in 
Me;ralclad Corp. v. Mexico dated August 25,2000. That txibmal determined fhat Mexico bad 
failed to award the claimsat fair and equitable trearment in accordanlce with international law, 
but did not make any finding that the conduct in question had to meet any threshold aandard 
of egregiousness, outrageott~i~zess or the like. 

The Tribunal also reviewed the Chaprer 1 f uibund's recent interim decision in 
hewen v. U.S. dated January 5,2001, That decision did not address the issues before us. 

The Tribunal understands that the Myers and MetolcLad cases are under judicial review- 

See, e.g., Phase 2 Memorial at ll 127; Phase 2 Counter Memorial ar all 252-254. 

Phase 2 Counter Memorial fl246. 

Reprinted in J. J. Vandenvelde, United States invament Treaties: Policy and Praczice. 
R D o h  h M. Stevens, BiIarerd Investment Tkeaties at 58. 

1GQ 

lo' 

102 

103 

IW Articleu.2. 
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lllatta what else their entitlement under htemational law. A logical corollary 

to this language is hat compliance with the fairness elements must be 

ascertained free of any threshold that might be applicable to the  evaluation of 

measures under the minimum standard of international law.lo5 

___ 

Accord, F. A. Mann, British "Yeaties for the plomotion and Protection of Investments, 
52 The British Year Book of International Law { 1981),241,244: 

The terns "fair and equitable tmment" envisage conduct which goes far 
beyond the minimum standard and afford protection to a greater extent and 
accDrding to a mu& more objective standard than any prwiously employed 
form of words. A tribunal would not be c~ncenned with a minimum, maximum 
or average standard. It will have to decide whether in all the cirmstances the 
conduct in issue i s  k r  and equitable or unfar and Izrequitable. No standaxd 
defined by other mrds  is likely to be mataial. The tenns are to be understood 
and applied independently and autonomously. 

Also accord, "CTAD, Fair and Equitable Treatment (1999) at 39-40 (citations omitted and 
emphasis supplied]: 

This approach - fair and equitable treatment with full protection and security 
on the one hand and treatment no less favourable than that requixed by 
international law on che other - suggests that the two sets of standanis are not 
necesse  the same. To be SWE, the xefere.nce to treatment no less fawdle 
than that required by international law a u l d  possibly be made ex nbmdmre 
coutda, but its presence in most bilateral treaties invoking the United States 
suggest that it is not p d v e d  as verbiage. 
Generally, thdoxe, the law on this point is cbsawlzsea by some degzee of 
c o n a d e n  and uncertainty. If the fair and equitable standard is  rhe Same as 
the inrernational minimum standard which is traditionally supported by capital- 
exporting countries, then refemze to fair and equitable treatment in investment 
insrrruments will inooxporate by reference an established body of case law on the 
minimum standzuld for foreigners: States would fail to meet the minimum 
stzmdard, and, by this reasoning, the fair and equitable standard, if their acts 
amounted to bad fiiih, wilful ucgkcr, clcx irrstaaces of unreasonablenesu or 
lack of due diligence. [Citing Neer. 1 On the other hand, the h s ~ c e s  in which 
States have indicated or implied an equivalence between the fair and equitable 
standard and the inmational murrmum standard are sparse. Also, as noted 
above, bearing in mind that the international lnfnimum standard has itself been 
an issue of controversy between developed and developing States for a 
considerable period, it 1s unlikely that all Statcs would have accepted the idea 
that t h i s  standard i s  fully reflected in ihe fair and equitable standard without 
clear discussion. 
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112. The Fourth Submission of the Uriitd States to this Txibu~l~  November 1, 

2000, discusses the use of the fairness dements in the BITS. The United States 

suggests that the term axose out of the OECD Draft Convention on the 

Protection of Foreign. Property proposed in 1963 and revised in 1967, The 

commentary to that document stated that - 

The phrase “fair and equitable treatment” +*+ indicates the standard set 
by international law for the treatment due by each State with regard to 
the property of for- IU~~OAS.  *”* The: staudard requircd conforms in 
effeGt to the “minimum standard” which fonns part of customary 
h m t i d  law. lo6 

It should be noted that the OECD Draft did not contain any refexme to 

treatment required by 9ntemational law.” Thus, the question how to interpret 

the fairncss dcmcnts where, as in the BITS and NAFTAl both concepts are 

expressly included, was not an issue before the drafters of the OECD Draft. 

These considerations point ultimately towanls fair and equitable treamnent not 
being synonymous with the international minimum standard. Both standards 
mag rmerfap sigmfican$ywith respect to issues such as arbitrary treatment, 
discrimination and unreasonableness, but the presence of a pcwision assuing 
fair and equitabte mament in an investlnent instrum eat does not 
aut0rn.a- incapoxate the international minimum standard fox fom 
investors. M@ze;ns the f;lk and api$ab..e stattdard is invoked the central isslls 
rtxnuins simply whether the actions ;in question me in dl the circumstances fair 
and equitable or unf& a d  inquirabh. 

It is submitted here that the fact that parties to BITS have considexed it 
necessary to stipulate this [faix and equitable treatment] standard as an express 
obligation rather than relied on a reference to intematimal law and thmby 
invoked a relativelyvague concept such as the minimum standard, is probably 
evidence of a self-contained standard. Further, some treaties refer to 
international law in addition to the fair and equitable treatment, thus appearing 
to reaffirm that international law standards are consistent with, but 
complementary to, the provisions of the BIT. 

Also U C G O ~ ,  D o h  W Stevens, supra, at 60: 

’OS 

Materials 117,120 (1968). 
OECD 1967 Draft Convention of the Protection of Foreign Propem, reprinted ’7 ht’l L. 
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1 13. The United States achmledges that “a few scholars” have concluded that the 

fairness elements in the BITS axe distinct from custOIllary internatiod law 

The Tribunal considers that those scholars and other authorities 

are correct and that the language and evident intention of the BITs makes the 

discrete (j.e., additive) standards interpretation the proper om. A contrary 

reading would do violence to tlrt: BIT ZangUagdo8 

114. The United States asserts that, whatever the meaning of the BITs, the dxaftars 

of NAFTA Chapter 11 “excluded any possible coaclusion that the parties were 

&verging h m  the customary international law concept of fair and equitable 

tzeatment.~tlOg The United States supports this contention soMy by pointing to 

the language of Article 1105; it offered no other evidence to the Tr- ibd  that 

the NAFTA parties intended to reject the additive charactex of the IBITS.”~ 

Consequently, the suggestions af the United States on this matter do aot enjoy 

the kind d deference that rmght otfierwise be accorded to represemtations by 

*07 

authority for the “distinct concept“ interpretation as for the contrary. 
lo8 

M c l e  1105 and the BITs, it apparently interpreted the BITS as simply establi~hing a 
minimum standard of conduct. See Myers at f 259. By not appreciating the pIain language of 
t he  BITs, the Myers tribunal did not address the implications of &at language on the proper 
htcrpretation of Article 1105. For that reason, this Tribunal does not cuxmidcx the Myers 
Partial Award to be a persuasive precedent on this matter and will not be bound by it. 

United States Fouah Submission at 1 6. In fkt, there seems fo be at least as much 

While the tribunal in the Myers case recognized that there is a rehionship between 

’09 UJnitcd States F a d  Submission at n 7. Ncithcr Mc;;rdco nor Canada h substxibod LO 
the WXS~DR of rhe intent of the drafters put forward by the United States 
‘lo The Tribunal requested Canada and the other NAFTA parties to produce any evidence 
to support t h e  contention of the United States. See November ZOO0 Tr., Vol, rn at 4: 16 - 5: 1 
and Vol. V at 2:3 - 420. None was provided. See id. Vol III at 4:16*23. Both Mdw and the 
United States made post=hearing submissions to the Tribunal; both were silent on this issue. 
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parties to an international. agreement as to the intentions of Lhe drafters with 

respect to parti& provisions in that agreement. 

115. Indeed, notwihtanding the position espoused by the U&ed States, tha are 

very strong reasons for interpreting the language of Article 1105 consistenfly 

with the language in the BITS. First, there is the basic unlikeZihood that the 

Parties to NAFTA would have intended to curb the scope of Article 1105 vis a 

vis one another when they (at least Canada and the United States) had granted 

broader rights to other cuuntries that cannot be ransidered to share the dose 

relationships with the NAFTA parties that those Parties share with. one anow. 

NAFTA begins by suessing “the special bonds of friendship and cooperation 

among their nations.”111 Article 103(2) expressly provides that, in the went of a 

conflict, “I’A prevails over GATT and “other agreements to which [the 

W T A ]  Parties are party.H11Z Thus, on general principles of interpretation, it 

would be difficrrlt to ascxibe to the NAFTA Parties an intent to provide each 

o W s  inmtmmts more limited protections than those gxanted to other 

countries not invoh.ed jointly in a continent-wide mdeavcw aimed, among other 

things, at “increasfing] substantially investment opportunities in the territories 

of the par tie^.'""^ The Tribunal views these factors to be relevant to the 

’I1 NAFTA Preamble, clause 1. 
‘13 The quoted language appears in Article 103(X). It can be admitted that, under ordinary 
principles of treaty interpretation, rhe provisions of a l a m  concluded agreement would prevail 
ovex earlier ones. See Vienna Convention on the. Low of Treaties, Article 30(3). Nonetheless, 
by including M c l e  103, the Parties were emphasizing the special importan= to themselves of 
the NMTA undertakings. 
’ I b  NAFTA Article 102 (1) (c). 
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interpretation of NAFTA as describing its ”context, object and purpose.’’ Those 

factors are, of come, pertinent to definition of the “ordinary meaniag“ of Article 

1 1O5,lL4 and Article 102(2) of NAFTA itself requires the Parties “to interpret and 

apply the provisions of this Agreement in the kght of the objectives set out in 

paragraph 1’’ thereof, which include ‘‘inmeas[ing1 substantially investment 

0pportLlnitie.s.” 

116. It is doubtful that the NAFTA parties would want to present to potential 

investors and investments from other NAFI’A countries the possibility that they 

would have no recourse to protection against anything but egregiously unfair 

conduct. The aim of NAFTA seems to be quite the opposite, tbat is, to present 

to invesmrs the kind of hospitable climate that would insulate them from 

political. risks or incidents of d a i r  txcatmmt. Yet Canada’s reading of Article 

1105 would raise just those concerns - it would permit a NAFTA Pm to take 

measures against investors and investments from orher NAFTA MN;ntTies that 

its damestic law muld prevent it from taking against its own investors a d  

investments and tbat BITS would preclude taking against invesstors d 

investments from a number of other countries. It i s  difficult to believe that the 

drafters of NAFTA consciously intended such a result, and’ as noted, Canada, 

Mexico and the United States have provided no evidence whatsoever tbat they 

did. 

See Vienna Convention Article 31 (3). Canada agreed with the importance of context 
in the  iAtmpreration of NAFTA. Sss q., November 2000 Tr., Vol I1 ac 19:X 7- 205 
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1.17. In addition to the context, object and purpose of NAFT& there is a practical 

reason for adopting the additive interpretation to Article 1105. As noted, the 

contrary vim of that provision would provide to NAFTA irwestcrrs a more 

limited right to object to laws, regulation and administration than accorded to 

host country investors and investments as well as to those from countries that 

have concluded BITS with a NAFTA party. This state of affairs would sure 

run afoul of Articles 1102 and 1103, which give every NAFTA investor and 

investment the right to national and most favowed nation treatment. NAFTA 

investors and investments that would be denied access to the fairness elements 

Untramxneled by the "egregious'' conduct threshold that Canada w d  graft 

onto Article 1105 would sunply turn to Articles 1102 and 1103 for relief. 

118. The Tribunal is unwilling to attribute to the NAFTA Paties an intention that 

would lead to such a patently absurd result."5 Accordingly, the Tribuna 

interprets Aiticle 1105 to require that covered investors and invtstments receive 

rhe benefits of the f m e s s  efaments under ordinary standards applied in the 

N W A  cou.ntzies, without any threshold limitation that the amduct 

complained of 'be "egregious," "outrageous" or "shocking," or otherwise 

srtraordinary.116 For this reason, the Tribunal will test Canadian 

See Vienna Convention Article 32. 
Of course, the minimum standards reach of Article 1105 would protect NAFTA 

investors and investments against such conduct, even in the unlikely event it was ordinary 
within a NAFTAParty. 
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implementation of the SLA against the faimess elements without applying that 

kind of thresh~ld.”~ 

B. Application of M c l e  1105 

119. The Jnvestor clzall- several elements of the Regime under Article 1105: 

1. NewEatrants 

120. As noted above, an important part of the implementation of the SLA was 

provision for new entrants.”’ In October 1996 Canada issued a new entrant 

questionnaire to more than 2,000 prirnq producers and remanufacturers in the 

covered provinces; 21 8 of those companies made application for new entrant 

status. Those applicants requested approximately 8.3 billion board feet in quota, 

which far exceeded the r e s m  of 628 million board feet that had been set aside 

for: new entrants by the minister, after consultation with the provincial 

govenunents and the softwood lumber industry as a whole. Because of the 

extreme disparity between the reserve and total allocations quested by mw 

entrant applicants, vary rigtrrous quazlfrcatons for digibittty were establrshed. 

The Investor did not apply for new entrant status and consequently received no 

new entrant quota. 

‘17 Under the circumstances of this case, the Txibunal’s detemuna * tionmakesit 
unn-sary to review the many precedents stretching back into the early days of the 
Twentieth Centmy to divine the mat content of the international minimum standard. It is 
also unnecessary to consider separately the claims advanced by the Investor (described in 
paragraph 107 above) as to the contents of that standaxd. 
’ I 8  

from trigger price bonuses subsequently earned. 
This provision came from a set-aside of a portion of the year 1 EB and 333 quotas and 
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121. 

122. 

The Investor complains that the result of the allocation of new entrant quota 

was to move quota away from B.C. and in particular to remm it to Quebec. It 

is COW that the higher share of new entrant allocations went to Quebec. But 

as the Tribunal notes above,1J9 this was the result of the fact bat, when the SLA 

came into effect, various economic factors had been causing greater investmmt 

in new rnanufacmxing capacity in Quebec than in B.C. Accordingly, the grant of 

new entrant quota allocations reflected the pattern of where the new capacity 

had been created. To have restricted the grant of quota according to histofieally 

agreed patterns for existing production wuuld have prevented many new 

entrants from I.eceiving an appropriate share of what was a relatively small 

quota. The Tribunal does not consider that, by acting in this way, Canada 

behaved unfairly or inequitably to the Investment. 

2. Transitional Adjustment 

The one-time transitional adjustment quota was devised in order to deal with 

the problem a d  by the fact that, while the SLA came into effect on April 1, 

1996, quotas were not allocated until October of that year. As a result, some 

companies had airnost hrlly used heir quota allocations in the first part of the 

yeiu. The transitional adjustment enabled a company to borrow against its year 

2 quota, effectively using more quota in yeax 1 and suffering a reduction in year 

2. This was a once only adjustment, and the quota allocated in this I L I ~  

was returned to the pool for distribution in year 2 amongst companies that had 
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not b o n d  in this wq. The Investor did not request or receive any allocation 

of transitional quota in year 1. It did receive its share of the renuned quota in 

year 2. 

123. The Investor complains that these transitional provisions benefited companies 

that "rushcd the bod& duJing the early months of the SLR and thereby 

reduced the year 1 quota for companies, like itself, that m s e d  restraint. The 

Tribunal considers that Canada's operation of the tJransitional adjwment to the 

quota system was a reasonabk response to the circumstances described above 

and did not deny the Investment fair and equitable treatment. 

3. wholesaler Issue 

124. The Investor aIso alleges that Canada acted in an unfak aad arbitrwmanxler 

with respect ta allocation of quota to the Investment by reason of its dealing 

with the wholesaler issue. The matter arises in this way. When Canada 

decided not to assign quota allo~~~tions directly to whohalexs, it had to devise a 

method to ensure that exports by wholesalers were properly aUocated to prirnarp 

groducers and remanufacturers. Pnmary producers and remanufaauras could 

and did report sales to Canadian wholesalers on rheir questiannaires; they could 

not, however, know haw much of their lumber Canadian wholesalers actually 

eworted to t h e  United States. Canada relied on the questionnaires of 

wholesalers for that infomution and developed a system of allocating those sales 

to the various suppzYing primary producers and remanuf;tcturers.~20 

lZD Vane 2"1 Affidavit, October 6,2000 at $975-77 

58 



125. The Investor complains that  Canada’s approach did not achieve accurate 

nunibers for wholesaler exports and that, in applying the wholesaler data to 

modify quotas held by primary producers and remanufacnuers, Canada took the 

bww of the amounts reported by the wholesalers and the pdums. The 

Tribunal notes that, in the case of the Iwesanent, neither alleged defect in the 

program had any adverse effect, since the Investment had reported on its 

questionnaire responses all exports, directly or throu& wholesalers, as direct 

exports.121 In any e m t ,  the T r i M  finds that the approach taken by Canada 

was a reasonable response to the difficultp. with which it had to deal and cannot 

be characterized as unfair or inequitibk. 

4. B.C. Adjustment 

124. In 1997, the Minister approved a special reallocation for 13 B.C. companies, 

whiclh was taken from the EB qyota of other B.C. producers, including the 

Imstment. The reallocation was to affset certain errors and omissions, which 

the B.C. Softwood Lumber Advisory Commim chaaa ized  as principally due 

to wholesaler error and the Camdiaa gorventIllent officials COIlsidered to be 

largely related to the application of the B.C. averaging cri- It appears to the 

Tribunal that w h t  gave rise to the need to adjust was a variety of errors and 

other factors applicable to the individual companies involved. 

127. The Investor complained that the adjustments meant a reduction in the 

investment’s FB quota of some 3% for year 3 and that that reduction was not 

See Tab 39. 
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justified by the &pi m r s ,  omissions and hardships. The. hestor also 

Bsserts that the effects of those adjustments should ham applied to aU pmducers 

in the covered provinces, not just to those in IB.C.lm 

128. The Tribunal concludes that the adjustments wme a reasomable response to 

perceived mrs, omissions and hardships, and cannot be said to violate 

principles of fairness and equitable treatment. The application of the c=ffects of 

those adjustments ta B.C. producers only was also reasonable, given the view 

that at least a significant element of the justification was considered to be the 

B.C. averaging criteria (which were not applicable in other prwiaces) and thatf 

to confine those effects to B.C. producers, was what the B.C. Committee had 

rmmrnmded.’a3 For these reasons, the Tribunal does not consider that Canada 

acted in an unfair and inequitable manna in making the B.C. adjustments. 

5. SuperFee 

129. The background is that in each province charges, known as stumpage fees, are 

made for timbcr cut on Crown lands. The rat;= wcrc firrtd by the prrovincial 

’= 
less favorable than that given to the beneficiaries of the adjustments. The Tribunal finds that, 
since the Investment never argued that it was the victim of any error, omission or W p ,  it 
is not in Iike circumstances u) those beneficiaries. 

The Investor a h  suggests bt the Investment should have been accorded treatment no 

The Tribunal notes that the application of tbe B.C. averaging formula to the 
Investment was in fact to its advantage since it, unlike others who were involved in the 
adjustment exercise, had not suffered a significant drop in exports to the United States 
between 1994 and 1995. 
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gmernments and varied considerably. In B.C. different stumpage rates were 

fixed for the coastal region and the interior.'2u 

130, It wil l  be recalled that the Regime operated initidy on the basis that softwood 

lumber producers in the four covered provinces were entitled to export lumber to 

the United States at three 

charged. Above that was the LFB in which categov a fee of $50 per thousand 

board feet was charged. Beyond that, at UFB a fee of $100 per thousand board 

feet was payable. Bath fee levels were.subject to b x g e  to take account of 

inflation. Relevant producers were assigned EB and LFB quota, but thm was no 

limit on UIFB exports. Further quota allocations were made to the relevant 

companies in respect of returned &cations and also for Trigger Prim Bomses, 

when the price of lumber in the United States exceeded specified his.116 

producas in the mered provinces that produced less than 10,000,000 board 

ket annually were not exempt from paying LFB and UIFB fees but were not 

subject to the "speed bump" provisions designed to even out q ~ r t s . ~ ~  

131. overall, the SLA permitted annual exports of 14.7 billion board feet of softwood 

1Wmbe.r at EB level from the covered pravinces, not including any trigger price 

bonuses. The LFB level applied to the next 650 million board feet. In the event, 

First at EB in which w e  no fee was 

Smyth, impact of U.S. and Japanese Consumption and North America Supplies on xu 

Softwood Lumber Pn'ce 1991 w 2001, Tab 293, Table 81. 

George 2nd Affidavit March 27,2000 liTI10-16; McDonald Affidavit M d  24,2000 ll 
53. See also Notice to Exporters 94 October 31,1996, Tab 227. 
'' George 2nd Affidavit lla 66-69. 
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EB was reduced to 14,186,000,000 board feet after making deductions for n w  

entrants' reserve, transitional adjustment and ministerial reswe, and LFB wa6 

similarly reduced to 490,000,000 board feet.i28 B.C. was allocated a 59% share of 

the adjusted totats at each 

132. On June 1, 1998 the BC government reduced stumpage fees for timber cut on 

C m  lands both on the mast and the interior. The U.S. govemroent invoked 

the dispute resolution provisions of the SLA, mahg the claim that this 

reduction had the &ect of subsidizing che production and ezrport of lumber from 

BC andwas thus inconsistent with the SLA. Canada disputed this and claimed 

that changes in forest management practices m e  not covered by the 

The dispute was taken before an arbitration panel, which conducted an oral 

hearing in March 1999. 

133. On August 26,1999, just prior to the panel's scheduled decision, Canada and 

the Uniwi States reached an agreement to end the dispute by amendmg the SLA 

to (a) reprirr= 90 million board feet of B.C. lumber from the LFB rate of $52.93 

p a  1000 board feet to the UFB rate of $105.86; @) limit BC. export of UPB 

(including the r e p r i d  UB] to 110 million board feet and (c) create a new Supex 

Ministerial Announcement of September 10,1996, Tab 52; Valle 206 Affidavit Octobex 

See Valle l* Affidavit, March 27,2000 at I 107, 

6,2000 at 1 96; Smyth, op. czt., at 232 and Table 56. 

Submission of United States before SLA Arbiual Panel, Tab 261 at lIll21-22j C0unk.1 
Submission of Canada,Tab 262 at llll 30-33. 
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Fee Base for all additional exports by B.C. companies at the level of $146.25 per 

1,000 board feet.131 

134. On October 21, 1999 the Governor General of Canada in Council promulgated 

an Order in Council issuing Regulations amending the S o h o d  Lumber 

Products Export Pennit Fees  regulation^.'^ The effect of the amendrnent was 

that, with respect to softwood lumber products first manufactured in B.C. and 

exported on or before Mach 31,2000, the fees to be paid by the exporter for a 

pcmrritwerer 

(a) for LFB exports of 90,000,000 board feet, at a rate equivalent to UFB ; 

and 

for UFB exports in excess of 110,000,000 board feet, S146.25 per 1,000 @) 

board few. 

135. In relation to softwood lumber products first rnanufacturd in B.C. and exported 

during the year beginning April 1,2000 the fee to be paid for a permit was: 

(a) at a rate equivalent to the UliB for the gztatxx of; 

(i) 

(ii.) 

for UFB exports in excess of 110,000,000 board feet, the sum of the UFB 

and $40.39 per 1,000 board feet. 

LFB exports of 90,000,000 board feet or 

LFB exports that exceed 272,000,000 board feet. 

(b) 

*3* 

182 

October 21,1999, Tab 191. 

Exchange of letters Canada - United States dakd August 26,1999, Tab 179. 

Regulations amending the Softwad Lumber 3products Export Pennit Fees Regulations 
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136. The result of the amendment made in October 1999 can be sma&@d as 

~Ollows: 

EB levels were unaffected by the amendment. 

LSB quota was divided. Approximately 75% was treated a6 LFB at the 

previously fixed rate. 

As to the remainder, U B  QUOU up to the level of 90,000,000 boxd feet 

was repriced at what had been the UFB level (“RLFB”). 

For exports between that figure and 110,000,000 board feet (available on 

a first-come, first-served basis except for a s d  reserve) the UIFB level 

remained as before. 

Above that level a new super fee price was imposed amounting to 

$146.25 per 1000 board feet.’33 

These arrangements applied only to softwood lumber first ma~ufactured in B.C. 

137. The allocations actually made to the Investment (tdang into acmunt the 

modifications introduced by the Super Fee Re-) were as folluws (’Year 1 is the 

period from April 1,1996 u, MarCh 31, 1997).la 

Notice to Exporters No. 120 September 3, 19YY Tab 233. 

George 3rd Affidavit, October 4,2000, Annex A 

1sa 

1M 

64 



EB 
LF3 
RLIFB 
Returned 
Allocation 
Trigger 
Price 

138. Over that period the actual fee payable in respect of each category was raised 

so that it had reached $52.93 per thousand b o d  feet for LFB and $105.86 

per thousand board feet for UFB by Year 4.13' 

139. In year 4, the Super Fee regime reduced the Investment's LFB docation by 

25% to 12,404,550 board feet. The remaining 4,134,850 board feet became 

repriced LFB (or W B ] .  Those allocations remained the same for year 5. 

The financial consequence for year 4 was to impose a fur&= fee of s m  

$219,000 on the Investment if it exported lumber up to the level of its year 3 

LE33 allocation of 16,539,400 b o d  feat. 

1411). The Press Release issued by the Govanmat of Canada headed "B.C. 

Stumpage Fees: Canada - V.S. Settlesnent" dated August 30, 1999 stated "At 

currat volumes these changes will affect about 1 per cent of B.C.'s total 

lumber exports to ihe United States."1as 

363,457,479 352,036,831 340,421,731 341,093,261 342,599,586 
12,544,220 15,184,600 16,539,400 12,404,550 12,404,550 

- - 4,134,850 4,134,850 
784,897 - m 

- 1,257,725 - 2,827,075 

Press release by Canada August 30,1999, Tab 249. 
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141. B.C.’s changa made to its stumpage fees that  took effect from June 1, 1998 

reduced the rate payable at the coast by an average of Can $8.10 pes cubic 

mtxe and in the interior by Can $3.50 per cubic metre,’37 As at the first 

quarter 2000 the amrage stumpage rate for sof’twood sawtimber was at  the 

coast Can $26.67 and in the interior Can $31.12.’38 The Investment waj an 

interior producer. 

142. In its answer to the questions posed by rhe Tribunal in relation to Super Fee, 

Canada stated 

Neii31e.r Canada nor the BC govenunent contemplated allocating the 
super fee based [on] the relative reduction in stumpage charges 
between coastal and interior producers. The super fee base, like the 
LFB and UFB, was intended to act as an export restraint for all 
exporters of softwood hunber first manufacnued in BC - not as a 
direct offset to stumpage decreases. None of these fees differentiates 
beween coastal and intetior BC producers.139 

143. In each of the first three years of the SLA the Investment fully used its 

allocation of EB and LFB quota. In year 1 it exported 4,789,188 board feet at 

UFB rates. In year 3 it ssportbd 31,213,334 at UFB rates.’4o In that year the 

mal exports from B.C at UFB levels amounted M 90,193,000 board feet. 

The Investment thus exported approximately 34.6% of all UFB exports from 

13’ George 3& Affidavit ll124. 

Smyth, Tab 293, Table 81. 

Ia9 

madean June 26J 2000, at 16. 
Canada‘s submission of documents responding to the Tribunat’s Document Requests 

lag See George 3“d Affidavit, Annex A. 
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B.C. in that year. One other company, Doman, exported at a hgkr level. It 

was a producer on the coast and was Canadian 0wned.l” 

144. In August 1999 Canada was aware that tbe repriced LFB was set at a level at 

which it was uneconomic for 

address this problem in year 4 producers were allowed to renun up to 25% of 

their LFB quota in order to bring their entire LFB shipments within 75% of 

their original LFB quota, thus enabling them to avoid paying for any lumber 

exported at the RLFB The Investment did not return any quota at 

any stage.L4a In year 4 it exported its eatire RLFB quota of 4,134,850 board 

feet. It received an allocation of 2,827,075 board feet as its share of trigger 

price bonus. Ln addition it asported 16,789,440 boazd feet at Super Fee 

B.C. campania to ship  umber. To 

145. Canada estimated that the overall effect of B.C.’s stumpage reduction, across 

coastal and interior producers combined, mounted to a redwticm of $14.44 

per thousand board feet. The negouatcd mxese 11). relation to the Super Fee 

was of the order of $40.00 p a  thousand board feet.’* 

14’ 

14’ 

George testimony Nov. 2000 Tr., Vol. VI 22:Z-15; Vol Vn 50:14-25. 

See George 2& Affidavit TI 121. In prior years the h i i t  was set at 10%. 

George Znd Affidavit Ill 1 1. 1 A l  

George 3” Affidavit &uxxA. 
lr5 

Documents Requested by the T r i b d  Tab 72. 
George testimo~y Nav. 2000 Tr., Vol. VI 40:4- 15; see also Canada’s Submission of 
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146. Canada was aware of the concerns of non-quota holdexs in B.C. who had 

always been required to export lumber at the UFB level and were now faced 

with fees of $146.25 if required to export at the Super Fee Base. Am-, 

in respect of year 4, out of the ZU,UUO,OOO board feet pezznitted to be 

exported at UFB level (being the difference between 90,000,000 repriced LFB 

and the maximurn UFB of 110,000,000 board feet), 2,000,000 board feet 

were reserved for those who had no quota.146 

Canada was also aware that the Investment's U P B  shipments in year 3 were 

over one-third of the B.C. mtd and that, therefore, the methodology adopted 

would have a particularly adverse effect upon it should it continue to make 

UFB shipments at those levels. The other large shipper at UFB levels in year 

3, Doman, being a coastal producer benefited from the greater reduction in 

stumpage rates applicable to its timber. Canada umsuked neither company 

about the imposition of the Super F e j  although Canada did corm& with the 

industxy associations of which they were members.147 

Canada did consider whether e m i n  types of rampdes s h a d  be exempted 

from the operation of the  Super Fee altogetha, including the Investment, but 

decided not to do so.1m 

147. 

148. 

Ceor~g= ~ ~ t i m ~ n y  NOV. 2000 Tr., VO~. W 42:1-3,49:20 - 502 and 5216-25. Id6 

I*' George testimony Nov. 2000 Tr., at Vol. VI 22-31, 37. 

George testimony Nov. 2000 Tr., at Vol. VI 42 - 45. 100 
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lffp. In briefinp; the Minister in relation to the settlement of the stumpage fee 

dispute between Canada and the United States, Canada’s officials drew the 

flis atkmtion to the d s t i ~ l g  c h a m  1 labitration between the Inveslor and 

Canada and suggested that the Investor mght seek to include the Super Fee 

issue. It was there stated h a t  if so, Canada’s defense W d  be based on the 

fact that the Imestment was being treated on the same basis as other B.C. 

companie~.’~~ In the November 2000 hearing Canada stressed that 

Canada also pointed out that the settlement was supported by l3.C.’~ 

softwood 1Un;rber industIy.’’l 

l!N. The Investor, on the other hand, argues that the effect of the Super Fee  

inequitable. It was directed against a small  proportion only (1% on Canada’s 

estimate) of the B.C. softwood lumber industrfs exports to the United 

States. It had no effect at all on those who confined their export of iumber 

within thc EB base and the 75% of the LFB base that was not rcprid. 

Companies in that category remained able to export at the fixed fees 

previously set and with the advantage of the reduction in their costs due to 

the stumpage reduction. 

IAp 

255 at TI 12. 

I5O 

15’ 

Action Memorandum for the Minister for International Trade, August 18, 1999, Tab 

Phase 2 Counter-Memorial all 164-165. 

Phase 2 Countex-Memorial U 172. 
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151. The Investor also argued that the Investment was one of 132 B.C. 

companies iiable to be affected by the repricing of a portion of the LFB quota. 

In the whole of Canada it ranked 13* in terms of the size of its quota 

all~cation.’” It held approximately 5.5% of the B.C. LFB quota allocation. 

In year 3 it was much the largest exporter at UlFB level horn the interior 

region In year 3, the Imrestment was responsible for over 12.5% of exports 

from B.C. for which a fee was &able, ie., both WFB and uI;g rates. Agahst 

this background the Tribunalbelieves that Canada must have been aware of 

the special s g d k a n c e  to the Investment of the choices it made to settle the 

B.C. stumpage dispute with the United States 

152. Canada‘s fuxther response to the Investor’s a.rgurnmt was in thc first place 

that the Investment’s history of UFB exports showed no consistency. ft was 

in any event for a particular company to choose whethex to export and pay 

the relevant fee or not to do so. Further, the level of fee was fixd as part of 

the U.S.-Canads agreement to settle the stumpage dispute between them 

and it was not for Canada to vary that agreement, That last argument 

however does not accord with the evidence of George1ss that Canada did 

consider exempting certain classes of exporter, including the Investor, but 

decided not to do so, except to a Umited extent in relation to those who had 

no quota. 

lS2 vea;nslq7 Affiaavit 11 9. 

153 George testimony, Nov. 2000 Tr., Vol. VI at 42:ll - 46:20. 
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153. The question is whether the treatment accorded to the Investment in 

relation to the Super Fee was fair and equitable. All softwood lumber 

producers in B.C. bencfittd to some extent from the reduction of stumpage 

rates in the p~ovince, but the only producers who wefe to a degree pejlalized 

were those who had been allocated quota at LFB rates or who for whatever 

reason exported in excess of quota, amounting in all to some 1% of B.C. 

lumber exports. 

154. The fact that only a very small percentage of the exports would attract the 

new Super Fee level is not an argument for disregarding those exporting at 

that fee lwd. Quite to the contrary. Sindark, the fact that the B.C. lumber 

industry as a whole supported the settlemeat should carry little weight, since 

only 1% of exports was to be affected. 

155. The choice made to resolve the B.C. stumpage dispute ~ L I &  the Super Fee 

undoubtedly required certain exporters to pay a price for a benefit accorded 

by B.C. to all producers in thrrt p~xmince .~~~  Therdoze, Canada might have 

chosen another approach to settlement, one that s h e d  the burden more 

equitably across the range of B.C. producers that received the benefits of the 

stumpage reductions. However, it is not the place of this Tribunal to 

substitute its judgment on the choice of solutions for Canada's, unless that 

Is* 

Fee settiernem required them. to pay a fee of approximately double on 25% of their U B  exports. 
Two producers, of which the Investment was one, ammted for about 70% of W B  shipments 
in year 3, and they would be requird by the Super Fee settlement to pay in year 4 an 
additional $40 per thousand board feet to make those shipments if they wanted M do so. 

Some 40% of all the producers in B.C. fell into the category of users of LFB; the Super 
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Choice can be found to be a denial of fair and equitable treatment. Given the 

large number of B.C. producers affected by the setdement as well as the 

hiermhical treatment of shipment levels under the S U  itself, the T r j b d  

cannot conclude that Canada's decision M apportion the costs as it did was a 

denial of fair and equitable treatment to the Invest~n.ent.~~* 

6. Verification Revkw Episode 

156. On December 24, 1998, the Investor served upon Canada a Notice af Intent 

to Submit a Cfaim to Arbitration under Article 11 19 of NAFI'A. That filrng 

triggered a review by Canada's Softwood Lumber Division ("SLJ2'')156 of the 

Investor's claim that its hrvestmmt had not received the quota allocation to 

which it was er~titted.~~~ That review discerned that the Irwestmtnt's 

questionnaire responses (submitted as required by the Regime) stated that it 

had sold about 3% more lumber than it produced for the years 1994 and 

The SLD is a division of the Export and Import Controls Bureau within Canada's 
Deparuhent of Foreign Affairs and International Trade. The SLD assists in the administration 
of the Softwood Lumber Export Restmint Program, which is the implementation for Canada of 
the Softwood Lumber Agreement with the United States; that implementation is known as the 
Softwood Lumber Regime (the "Reghe"). See Affidavit of Douglas George dated November 
26, 1999 ("George 1") at IIY 1-2. 

Id. at li 44. While George refers to the filing of the "Statement of Claim," that 
document was not filed until Mar& 25,1999. Since he acknmledp that his earliest let- 
on the issue (sent in January and February, 1999) were triggered by his awareness of the 
Investor's Claim, he must be referring to the December 24, 1998 natice of intent. See Geow 
testimony, Nov. 2000 Tr. Vol. VI 95:22 - 98:25. Indeed, he said he was first made aware of 
the Investor's "NAFTA complaint" around Christmas 1998. See id., Vol. VIII at 9:25 - 10:8. 
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199!iL5' That difference was viewed as a discrepancy by the SLD, and, by 

letter dated January 26, 1999, it asked the  Investment for an e3qilanati0n.159 

157. That letter was, in fact, the second inquiry the Investment had received from 

the SLD concerning the productiodsales imbalance. Well before the 

December 24, 1998 Notice of Intent, the SLD had raised the matter by 

telephone with the Investment, w h d ,  in response, q h e d  that the 

imbalance was due to bas ions  of inventory. The then Director of the SLCD 

took the Nexplanation at good faith and did nothing fuxtha.''lM) 

Consequently, it is not surprising that the Investment's response to the 

January 26,1999 letter was to reiterate its earlier explanation that 

''inVe3ltori~ were significantly reduced during the periods mered in the 

questionnaire." The response also pointed out that Arthur Andersen had 

audited the company's sales and production data? 

158. The next communication from the SLD could hardly have been more 

different from the earlier telephonic exdwge, when the Invaunm's 

asatram were taken in good faith.. By letter dated February 25, 1999, the 

159 

the sole question in the minds of the SLD officials in reviewing the Investment's questionnaire 
responses. See George testimony Nov. 2000 Tr., Vol. VlII at 13:12-23. 

Id. at 748. At that time, rhe perceived discrepancy between production and sales was 

'* See Vane testimony Nov. 2000 Tr., Vol. IX at 11 51 17 - 11 7;6. 

Letter from McGrath to George, dated Febnzary 5,1999. This letter and the others 
cited in this section of the Tribunal's decision were submitted as exhibits to the Affidavit of 
Douglas George dated November 26, 1999, which, in turn, was attached to Canada's Reply to 
C h b t ' s  Motion for Interim Measures, dated the same day- 
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SLD stated that the February 5 reply did not provide sufficient information to 

address the government's “concern” and reminded the Inves-t that its 

data could be subject to verification and access by government officials to 

coangaryy information. It requested responses to a series of questions, 

including shipments made through wholesalers, information not strictly 

pertinent to the production/saIes discrepancy. The letter requested a two- 

week turnaround, as the S D  was “preparing allocations for Year 4.”162 

The Investment replied by fax on March 12, 1999, pxrmiding answers to each 

of the questions posed by the SLD. The response also voluntmed &at total 

shipments had been Overstated (by less than 1% for each of 1994 a d  1995) 

in the company‘s questionnaire responses, due to the inclusion of intra-mill 

transfers. On the other hand, shipments to the United States had been 

understated, based upon the Investment’s refinement of its allocation of 

shipments to wholesalers based upon historical performance. Overall, these 

two “msights” yielded B small  undastaterment of shipments for both 1994 

and 1995 in the questionnaire responses, i.e., to the Invesrment’s 

disadvantage. The letter stated that the company had “reams and reams of 

Mzuminous sales reports which you are WeIcome to review,” and it dosed by 

reiterating, ”if yau need access to the above reference (sic) sales reports please 

do not hesitate to call.” 

159. 

The Investment’s response did not change its 

162 Letter from George to McGrath, dated February 25,1999. 

Letter from McGrath to George, dated March 12,1999. 
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explanation of the production/sales discrepancy that bad triggered SLg's 

inquiry, i.e., that it was due to invasion of inventory. 

160. Despite the purponed urgency of the matter, tht: SLD did not respond for 

almost a month. On ApXil7,1999, it faxed a letter to the Investment, 

notdying it of the decision to institute a '%enfiation review" with respect to 

the questionnaire responses. The vefication was scheduled for Apd 28-30 

and was to indude a r e v i w  of the responses, related systems, pmdure~,  

supporting documentation and quota transfeTs.lbq On April 12, the l[nvcstor 

responded by inviting the verification team to its head office in Portland 

Oregon, where the records to be reviewed were located, thereby implicitly 

confirming the verification datedS5 

1.61. At that juncture, one a d d  not reasonably condude that the Investment had 

been anything less than fully cooperative with the SLD. It made no 

c o m p ~ t s  that the productiodsales issue had been resolved previously, it 

promptly responded to broad inquiries going beyond that issue, it 

volunteered minor corrections to its questionnaire responses and it wilhgly 

accepted a very exxensive ve&cation exercise.'66 unfortunady, matters 

thereafter took a substantial t u ~  for the worse. 

'64 Letter from George to McGrath, dated April 7,1999. 

lbS Latex from Gray to George, dated A p d  12, 1999. 

The head of the SLD acknowledged that, at that time, the Investor was unaware of any 
policy that verification had to take place in Canada and that the Investor's April 12 letter was 
just pointing the SLD to the location of the documents. See George testimony Nov. 2000 TI., 
Vol. VI at 105:25 - 106:P. 
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162. On April 13, 1999, the SLR wote the Invesment stating that “we r-e 

this i domt ion  to be made available in Canada.‘’ Further, the requested 

information expanded to include bank statements and accountants’ worlung 

papers.167 At that point, the Investment tumed the matter cwer to its hwyez 

in this NAFTA Chapter 11 proceeding and asked that further discussion of 

verification be through h i d a  The SLD responded that there was no linkage 

be- verificatian and the NAFTA claim and requested confirmation by 

April 23,1999 that the requested documents would be on hand in Grand 

Forks, B.C. on the appointed date of Apd 28, 1999.’@ The following day, 

the hwstmmt’s 1; wrote to the SLD questioning the agency‘s authority 

to conduct a verification review or to require records to be made mailable in 

Canada. He stated that “[n1onetheJess, we are prepared to deal with yaur 

request through a NAFTA Article 11 18 ~~multation-’’’‘~ 

163. SKI rejected every dement of the proposalf by the Investment’s counsel. It 

again denied any relationship betwcen the NAFTA dPim and vdcation, it 

rejected the rquest to discuss verification though the ZmreStment’s counsel, 

it rejected the proposed Article 1 1 18 cansuitation, and it reasserted its 

demand that the documents be produced in Canada. It strongly sugggted 

”’ 
16* 

169 

’’O 

Letter from George to McGrath, dated April 13,1999. 

Letter from Gray to George, dated April 20, 1999. 

Letter from George to Gray, dated April 21,1999. 

Letter from Appleton M George, dated April 22, 1999. 
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that failure to Cooperate could be disastrous for the Investment "Otherwise, 

the Minister could either determine a new quota allocation *+* or, because it 

[sic] cannot verify the answess in the questionnaire, and the correctness of 

the allocation based upon them, it is possible that the Minister may not be 

able to award any additional quota to the company" when allocations were 

made for Year 4 of the 

164. What followed during the remainder of April, 1999, was a flurry of 

correspondence between the Investor's m e 1  and elements of the 

Canadian government, including the SLD. For present purposes, only two 

points horn these letters is materid. First, counsel for the Investor stated: 

At no time have we or ow clients refused y w  Ministry's 
request fo1 a review of Pope 81 Talbot's relevant records. 
Rather, w e  have attempted to find a solution that satisfies your 
Ministry's request in an expeditious manner that is also fair 
and reasonable to our 

165. For its part, the SLD stated that that canannent and other poinfs d d  be 

brought to the attention of thp: Minister, as would any furthe3. comments 

submitted by May 4, 1999.'7a The hvestois counsel accepted that offer and 

submitted a letter protesting the requirement that the records be shipped to 

Canada and the use of a threat to deny the company any quota for Year 4. 

He also asked for a copy of the "policy and regulations under the [Softwood 

17' Letter from George to Appleton, d a d  April 23,1999. 

Letter from Appleton to de Pencier, dated April 29, 1999. 

Letter from George to Appleton, dated April 30,1999. 17' 
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Lumber] Agreement” that the SLD asserted as justification for i t s  d c a t i o n  

demands.’74 

166. After further extensive correspondence an modalities and parametas, 

verification took place in Vancouver on July 13-16,1999. One of the agreed 

bases for ry3eement on verif3cation was the willingness of Canada to pmvide 

an explanation of the allocation system since 1996. Both sides ageed that 

the verification team did not include someone knowledgeable on that matter, 

and attempts  WET^ made: to schcdt.de a rnceting to that end.’76 On Octaber 6, 

1999, almost 12 weeks after the v&tion review, the Sm wrote the 

Investment, advising that theverification “revealed a number of systemic 

errors’’ and “discrepancies between amounts shown on invoices and the 

amounts reponed on your questionnaire as well as a possibility that there 

may have beea double counting.’’ These problems necessitated that the 

Investment submit a revised questionnaire. 176 

167. The Investor protested, noting its expectation that the SLD would have 

prcwided pxeliminarp findings from the review before taking action. The 

Investor asked to know the exact name and magnitude of any errors and 

requested copies of the various reports and working papers that supported the 

condwions summaflzed ’ in the communication requiring a new 

r 

171 Letter from Appleton to George, dated May 3,1999. 
“‘ See letter from George to McGrath, dated August 5, 1999. 

Letter from George to McGrath, dated October 6,1999. 
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I, 68. 

169. 

170. 

questionnaire response.177 The SLD rqlied by offering to make further 

exglanation by telephone, but stating that, unless the revised qu=tio&e 

was received by November 8,1999, the matter would be referred to the 

Minister fix Interrnational ?kadc”* 

The Investor replied by asserting that it had not r h e d  to submit a revised 

questionnaire, but was only seelung the idomtion that had been promised. 

It asked for a meeting With the Minister to discuss the matter.*m The SLD 

replied by advising that they would recommend that the Minister revise 

quota docati~ns with or without the Investment’s new questionnaire, that a 

new questioanairewauld have to be fild by end of business on Ncroember 

15,1999 and that the Minister would be informed of the request for a 

meeting. 180 

On Nmember 11,1499, the Investor filed a Motion for Interim Measures to 

this Tribunal asking for a standstill order preventing any changes to the 

Invesmt‘s quota allocation until the final determination of all matters in 

this arbitration. 

After extensive submissions by the parties and testimony rcccrimed at a 

hearing on January 6-7,2000, the T d w d  concluded tSrat thr= interim 

Letter from A p p b n  to George) dated October 25,1999. 177 

17’ Letter from George to Appleton, dated November 3, 1999. 

lfp Letter h m  Appletnn in George, dated November 5, 1999. 

Letter from George to Appleton, dated N m b e r  9,1999. 
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171. 

172. 

measures requested were beyond its jurisdiction. The T r i h d  wept on to 

observe, hawever, that “the verification r&m and the report thereon were 

seriously flawed and are not a reliable basis for further action [by 

As far as the Tribunal is aware, the SLD has taken no action based upon the 

verification. 

The Investor contends that Canada’s conduct during this ”vdcation 

episode” was a d d  of fair and equitable treatment in violation of Article 

1 105.18z For the following xeoso11s, the Tribunal agrees. 

A major sticking point on verification was the unwillingness of the SLD to 

conduct its review at the place where the documents wefe located. As both 

sides agree, the volume of the requested documents was large, a number of 

trcLcMoadsj moving t h a  would be a substantial and disruptive burden, The 

SLD simply advised the Investment that the proposal to conduct verification 

in Portland was “not acceptable,” but gave no reasons why.’= During the 

November 2000 hearing the head of the SLD during 1999 stated tbat he had 

no authoxity to conduct verification outside Canada, but he could point to no 

regulation, written policy or other credible basis for t h a t  proposition.’” 

‘*I Ruling on Claimant‘s Motion for Interim Measures, dated January 7,2000. 

See Phase 2 Memorial of the Investor at B 220. 

See letter from George m Appleton, dared May 4,1999. 

See George testimony Nov. 2000 Tr., Vol. VI at 105:s - 1 l6:24. 

18s 
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Indeed, the fonner kad of the SLD saw no legal reason preventing 

verification outside Canada? 

173. The Tribunal finds that the Sm's yusitian on this issue w1uot be explained 

by reasonabk legal concerns and that, wen if there were legitimate conmns 

about its authority to conduct a review outside Canada, the SLD made no 

effort to deal with the problem with an intent to deviate the admitted 

burden that verification in Canada would cause the Investment. What 

comes through the communiccatj.ons is, instead, the SLD's imperious 

insistence on having its way. 

174. As noted, the fnvesment was initially willing to undexgo a verification 

rcvicw in Portland; howeper, in correspondence aft- the 5LD rcjccted that 

approach, the Investment began to ask whether the SLD had the authority to 

require verifications in the first place.'86 The SIlD refused to provide any 

kind of legal justification, relying instead on naked a s s e r t i o ~ ~ ~  of authority1e7 

and on heats  that the In;vesment's allocation could be cancclcd, reduced or 

suspended for fail- to accept verification.'8B 

175. However, MI the vexy day the SLD was telling the Investment that the 

"Gavernmeslt acts under lawful authoriqr" in requiring verification 

18s 

186 

See Valle testimony Nov. 2000 Tr., Vol. u( at 120:2 - 12130. 

See, e.g., letter from Appletan to George, dated April 22, 1999. 

See letter from George to Appleton, d a d  June 2, 1999. 

See, e.g., letter from George to Appleton, dated April 29, 1999. '** 
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rwiews, it was telling the Minister: “As neither the EIPA nor the EIPA 

regulations authorize verifications specifidy, the Department of Justice is 

preparing a legal opinion on the question.”’go While good fa i th  reliance on 

the SLD’s legal authority was not improper, it appears to the Tribunal that, 

before seeking to bludgeon the Investment into compliance, the SZD should 

have resolved any doubts on the issue and should have advised the 

Investment of the legal bases for its actions. 

176. The: SLD tuld thc Investment that verification was intended “to dtvelop a 

clear understanding of the type and scope of the errors in the original 

questionnaire, in order that a revised and corrected questionnaire can be 

submitted as soon as possible.”19’ Shortly before verification took place, the 

Xnvestnrent sought to confirm that purpose,1p2 and the S D  made x10 change 

to its ea~lier formulation. Afkerverification was cornphtd on Jdy 16, the 

SLD did nothing for 12 weeks to apprise the Investment of its findinp;s 

concerning the results of the review. Wen then, instead of infoxming the 

bvestment of specific probkms that arose in the review, the SLD gave only 

Letter from. George to Applema, dated June 2, 1999. 

Memorandum from SLD to Minis=, dated June 2,1999, at fl19. The Tribunal and 
the Investor remved t h ~ s  document and a later one (November 25,19Y9) on the same subject 
only on November 16,2000, well into the Phase 2 hearings. Canada offered no explanation 
why they had not been produced earlier, particularly prior to the hearing on interim relief in 
January 2000, where they were extremely material. The head of the SID admitted that he was 
aware of the document at chat time. George testimony NOV. 2000 Tr., Vol. X at 17:P-18. 

lyl ktkr from George m Laird, dated May 13,1999. 

’ ~ 2  See letter from Appkton to George, dated July 2,1999, 
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general comments, like the conclusion that the verification "revealed a 

number of systemic errors," and that the "verification team discovered 

discrepancies bemen amounts shown on in~~ices and the arJlounts reported 

on your The only specific w m n t s  were directed towds 

intra-mill transfers, which the Investment had detected and voluntarily 

reported eight months before.X94 

177. In appraising the fairness of the SLD's position on verification, the Tribunal 

is also troubled by the tenor and lack of fortlxightuess of its intemal 

communicatiom with the Minister. For example, at a critical juncture in the 

verification wnmmrsy, the SLD recommended to the Minister that he 

reduce the Investment's quota on the ground that it "continues to refuse to 

cooperate in providing original documentation necessary to canduct a 

d c a t i o n  

178. In the vim of the Tribunal, that memorandurn to the Minister contained a 

nu.mber of questionable statemeats: 

9 C c m q  the 1;J"s explanation of the productionlsdcs 

discrepancy, the SLCD told the Minister: "The CoMPanryls h t  h t t en  

reply to OUT January 26,1999 request for clarification gave no 

lo* ktcx from Gcorgc to McGrath, dated October 4 1999. 

19* ktter from McGrath to Gmge, dated March 12,1999. 

195 

"Recommendation." 
Memorandum from SLD to Minister, dated June 2, 1999, at opening Blf 1-4, 
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explanation of the discrepancy." '% In fact, that reply dated February 

5, 1999 (which was not included in the 18 letters attached to the 

memorandum to the Minister), w e  the same explanation that had 

been accepted, without more, by the fomer head of the SLD and the 

same explanation that was found to be correct during verlfication. 

~n another passage, the SLD informed the Minister that the 

Investment had "refus[ed] to divulge infonnati~n."~~~ In fact, there 

had been no such refusal, and the basis for the allegation was that the 

Investment had (at that time) asserted its request that verification 

take place where the donunents m e  located.*98 

The memorandm suggested that verification could provide 

justification for a cus~)ms investigation into whether the Investment 

had willingly provided fdse or misleading 

Tribunal finds this hint of possible Criminat misconduct was wholly 

unjustified, particularfy since the Irrvest;ment had, ]Ln fact, v o l w d  

the s p d c  eslws it had discovered in its questionrnaire respcmse.s.sD 

The 

i96 Id., at lI 7. 

In Id., at B 20. 

See George testimony, Nov. 2000 Tr., Vol. X 34:7 - 35:25. 
Memorandum horn SLD to Minister, dated June 2,1999, at q20. 

See George testimony, Nov. 2000 Tr., Vol. X 36:19 - 38:16. 

'SQ 

2oo 

84 



These were not trivial matters. As noted, in this same memorandum to the 

Minister, the Su) recommended that the Investment‘s aUocation be 

reduced,2o1 and the Ministds reaction could be expected to be cobured by 

the several misleading statements made about the Investment‘s behaviour. 

179. Again in November, 1999, the SLD refh~ed matters to the Minister, and, 

again, its memorandum contained senious misstatements and omissions:. 

The background provided the Mjnister suggested that the 

production/sales dismpancy was ”serious,” that the Investment “gave no 

satisfactory explanation,” and h t  &cation “clearly demonstrated” “a 

number of systemic errors.” The Minister was not infoxmed that 

verification had cleared up the productiodsales discrepancy by accepting 

the Investment’s original 

Contrary to assurances @en the Investment. the memorandum did not 

indude documents it had submitted or otherwise fairly represent: the 

positions it was taking. Instead, the Investment is said to have “refused” 

to make information av&&le, has ”repeatedly tried to d e b y  verification, 

and is “not cornplying with requests to provide revised data.” 

The mmorandum does mention the Investment‘s request to know the 

dctails of the verification reyiew but dismisses that request with the 

lo’ 

Discussion of the itcomrnendation did, however, accept the possibility that later review could 
result in an increase or decrease of the quota. See id., at 11 22(b) a d  23. 

Nor was the Minister advised chat the matter had been addressed to the satisfaction of 
the SLD long before the Investor filed notice tc, institute this proceeding. 

Memorandum from SLD to Minister, dated June 2,1999, Reconrmendation in 1 1. 
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statement that granting it “would undermine the  purpose of the review, 

i.e., for the EICB to have its own data as a benchmark against which to 

evaluate the validity of revised data provided by the company.” The 

Ninister was not told that the purpose of verification, as the SLD earlier 

espoused to the Investment, was ”to develop a dear understanding of the 

type and scope of the errors in the original questionnaire, in order that a 

revised and corrected questionnaire can be submitted as soon as 

possiblc. ’’ 

It is difficult for the T r i b d  to perceive haw the vexification report 

would assist in creating a clear undmtanding of the errors if it was never 

to be shown to the Investment. Nor does the Tribund comprehend why 

the SWD would seek to act without getting the rnrnmmts of the regulated 

company on its findings or to use its report solely to check on the validity 

of the Inmarrent’s later submissions,2o3 unless the SLD was more 

devoted to catching the Investmant in further errors than to its professed 

aim of assuring that accurate data be used by the SLD in administrring 

the Regime. 

180. Implementation of the Regime was a compkated matter, involving complex 

quota allocations to over 500 softwood lumber producers m the covered 

provinces, acquiring information from numerous sou~ces and providlng 

direction and guidance to governmental and private entities. Even in the face of 

2.0~ 

Investment to cornmat on t h e  findings might have mitigated this result. 
As noted, the verification review and repon were “seriously flawed;” permitting the 
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these difficulties, the program apparently was administered, in most instances, 

in an open and cooperative spirit?' 

18 1. Against that background, within the context of the verification review process, 

the treatment of t h e  Investment stands in stark contrast. The zelations between 

the SLD and the Investment during 1999 were more like combat than 

cooperative regulation, and the  Tribunal finds that the SLD bears the 

overwhelming responsibility for this state of affairs. It is not for the Tribunal to 

discem the motivations behind the attitude of the STrOl hawever, the end result 

for the Investment was being subjected to threats, denied its reasonable requests 

for pertinent information, required to incur unnecessary expense and disruption 

probably suffer a loss of reputation in government circles. while 

u)' 

of the Regime: 
This approach was effectively described by the head of the SLD during the initial phases 

I called hundreds of people, an$mdy who was concerned about some aspects, 
who wanted to speak to me. I made myself available. And we extended the 
how of the division to be accessible to everybody. We did notwant to be seen 
not to be accessible. 

* *[IJt's co~nmon adm;llistrative practice. Somebody rsises Q problem or asks a 
question, you get back to him as quickly as you can and see what the wncem is. 

Valle testimony, Nov. 2000 Tr., Vol. M; at 220 - 8:8. This passage is a typical description of 
the work of the SLR under Mr. Valle, and the Tribunal has seen no evidence, apart horn the 
treatment of thc: Investment in respect of the verification review process, chat it changed under 
his successors. 
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administration, like legislation, can be b e d  to sausage makin& this episode 

goes well beyond the &tches and innocent mistakes that may typify the process. 

In its totality, the SLD’s treatment of the Investment during 1999 in relation to 

the verification review process i s  nothing less than. a denial of the fair trcament 

required by NAFTA Article 1105, and the T r i W  finds Canada liable to t h e  

Investor for the resultant damages. 

7. Administrative fairness 

182. The Investor also complains th3t in its general operation of the Regime, Canada 

breached its Article 1105 obligation of administrative fairness. It points out that 

there was no intemal appeal mechanism against decisions on such matters as 

allocation of quota. Furthemre, it asserts that those with best access to the 

Mlnistez or his officials bad the best chance of hamng rheir ConCeMs addressed. 

183. The Export and Imports Controls Bureau of the Department of Foreign Affairs 

and International Trade of Canada (“the Bureau”) is responsible for the 

administratzon of the Fixport and lznport Perm& Act 1985. It carried out 

extensive consultations about the softwood lumber export permit system and 

the allocation of quota whi& the operation of the SLA required. In relation to 

B.C., the Bureau consulted trade organizations in the B.C. softwood lumber 

industry, B.C. government officials and many Others.lDs It sent out 

questionnaires and collated responses in order to devise a quota allocation 

___- - 

VaUe Is Affidavit, March 27,2000 llli 46-69; George 3d Affidavit, October 4,2000, %TI 
14-38. 
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system that operated fairly among the various quota hoMem206 The Tribunal 

has seen no a i d a c e  that the quota allocation system operated at any stage on 

the basis of the nationality of the parties. While there was no internal appellate 

system, the ~nvestment, like any other softwood lumber producer in the corned 

p r o m s ,  was able to resort to judicial review if it chose. Several producers did 

seek judicial review in the courts of 

184. The Bureau sought to explain the operation of the Regime to a l l  softwood 

hunber producers in the covered provinces affected by it. Quota docation 

letters contained a special telephone number for those with questions about 

quota. The Bureau answrsred aU requests made to it whether by telephpne or in 

meetings, If the circumstances justified it, the Bweau recommended some form 

of redress to the Minister. Discretionaxy resm were used to give redress to 

some of those who sought it, without regard to political 

185. The T~ibunal wnsiders that in administering its mpmsibilities as it did, the 

Bureau (and, therefore, Canada} did not breach any obfigsrtion under "I?A 

Article 1105 in respect of administrative fairness, save in the case of the 

verification review episode discussed above. 

Valle 1% Affidavit lllI 70-77. 206 

V d e  2"' Affidavit October 6,2000 MI 186-195. 

Valle 2"' Affidavit all 199-212. 
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186. 

187. 

188. 

189. 

In a Preliminary Motion dated November 12,1999, Canada requested that the 

Tribunal strike from the record paragraphs 34 and 103 of the Statement of 

Claim. Those two paragraphs alleged damages sustained by the Investor arising 

from its ownership interest in Harmac Pacific bc, (“Hamc’’).pop 

At the time the Statement of C b  was ffled, in addition to the three huriber 

mills operated in B.C. by the Investment, the Investor controkd Harmact a 

publicly traded pulp and paper company operating a facility at Nanaimo, B.C. 

With &ect from December 31,1999, the Investment and Harmac effected an 

amalgamation, approved by the Supreme Court of B.C. on December 15, 1999, 

whereby the two companies were merged into one. The new company, which 

was continued under the name Pope & Talbot, Ltd., took over the entire assets 

and liabilities of both former companies. 

The issue of the then absence of a waiver under &tide 1 l Z l ( l ) ( b )  in respect of 

the claim concerning €i-c was raised by the Tribd ,  addressed by the 

parties and resolved to the T a d ’ s  satisfaction ‘by the hling of awaiveT by the 

209 

chips due to lost production on the British Columbia coast has resulted in economic loss for 
Investur’s Investmwt (sic) in Harmac Pacific Inc., which must purchase increasingly wipensive 
wood chips for its pulp and paper operation.” 

Paragraph 103 of the Statemem of Claim declared: “The decreasing wppty of wood 
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190. Based on the foregoing, the Tribunal dismissed Canada's motion on February 

24,2000. Consequently, the Investor's claim in regard to Harrnac has remained 

before the Triburd 

19 1. Since, except for the verification review episode, the Tribunal has not found any 

liability on Canada's part d i n g  horn Articles 1102 and 1105, it need say 

n o w  further regarding the Investor's claim relating to Hannac. 

For the same reason, the Investor's argument that multiple violations of Artidc 

1105 might have cumulative consequences greater than the individual 

192. 

becomes moot. 

193 As noted,211 dunng the course of diswvexy in this proceeding, Canada objected 

to producing cenain items on the ground that, as Privy Council documents, 

their disclosure was prohibited by the Canada Evidence Act. The Tribunal ruled 

that that Act by its tenns did not apply to a Chapter 11 tribunal, and Canada 

did not contest that nrlurg. Hmmm, it nunetheless refused to produce or even 

identify the documents in ordez to pennit the Tribunal to make a reasoned 

judgment as to their relevance and materiality. '12 In the result, this &d did 

not appear prejudidal to the Investor, and the T r i b d  proceeded upon the 

basis of the matmals actually before it. Howeves, the Tribunal deplores the 

decision of Canada in this matter. As the Tribunal noted in its decision on this 

See Nov. 2000 TI., Vol. I? 6: 17 - 9:3. 210 

'I1 See Ill 4-5 above. 
'12 See Letter to the Tribunal from M. Kinnear, dated September 27,2000. 

91 



matter dated September 6,2000, Canada's position could well be a derogation 

from the "overxiding principle" found in Aaicle 15 of the UNCITW 

Arbitration Rules, under which these proceedings have been conducted, that d 

Parties should be txeated with equality. Moreaver, M o l e  11 15 of N2WT.A 

declares that thexe shall be "equal treatment among investors of tbe Parties.'' As 

Canada's refusal to disclose or i d e n e  documents in these circumstances is at 

variance with the practice of other NAMTA Parties, at least of the United States, 

that could well result in. a denid of equality of treatment of investors and 

investments of the Parties bringing claims under Chapter 11. 

CONCLUSIONS 

194. For the reasons given above, the Tribunal dewmines that Canada bas not been 

in breach of its obligation to the Investor under Artidle 1102 of NAFTA. 

195. For the reasons given above, the Tribunal determines that Canada has breached 

its obligation to the Investor under Article 1105 of NAFTA in relation to the 

V&cation Review Episode. In all other mpeas, it detRnnfnes chat Canada 

has not been in breach of its obhgadom to the Imwtor under Article 1105. 

196. The Tribunal will be inviting the disputing parties to make submissions on the 

quantum of damages to be awarded, as well as with re& to the questions of 

interest on that quantum and assessment of the costs of the Arbitration. 

Show after issuing the present Award, the Tribunai will organize a tdephone 

confermm with counsel to schedule such submissions, as well as any further 

hezuulg that may be required. 
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