


























































































Fair and Equitable Treatment 

countries, then reference to fair and equitable treatment in 
investment instruments will incorporate by reference an established 
body of case law on the minimum standard for foreigners: States 
would fail to meet the minimum standard, and, by this reasoning, 
the fair and equitable standard, if their acts amounted to bad 
faith, wilful neglect, clear instances of unreasonableness or lack 
of due diligence. 8 On the other hand, the instances in which 
States have indicated or implied an equivalence between the 
fair and equitable standard and the international minimum standard 
appear to remain relatively sparse. Also, as noted above, bearing 
in mind that the international minimum standard has itself been 
an issue of controversy between developed and developing States 
for a considerable period, it is unlikely that all States would 
have accepted the idea that this standard is fully reflected in 
the fair and equitable standard without clear discussion. 

These considerations point ultimately towards fair and 
equitable treatment not being synonymous with the international 
minimum standard. Both standards may overlap significantly 
with respect to issues such as arbitrary treatment, discrimination 
and unreasonableness, but the presence of a provision assuring 
fair and equitable treatment in an investment instrument does 
not automatically incorporate the international minimum standard 
for foreign investors. Where the fair and equitable standard 
is invoked, the central issue remains simply whether the actions 
in question are in all the circumstances fair and equitable or 
unfair and inequitable. 

* * * 

Overall, therefore, investment instruments prepared 
to date reveal a number of options for future consideration. 
Although the multilateral treaty practice has spanned a substantial 
portion of the post-war period, efforts to create a comprehensive 
treaty incorporating standards of treatment, including the fair 
and equitable standard, have met with mixed results. Nonetheless, 
the international efforts have helped to create a stock of 
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