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CHAPTER 1

INTRODUCTION

1.1. The Government of the Peopleds Republic
by its Note Verbaleof 8 October 2009notifiedt he Republ i ¢ of Il ndi a (
that having failed to reach a settlement after negotiations and exchanges of views,
Bangladesh hadow elected to submit the dispute concerning the delimitation of the
maritime boundary with India to tharbitral procedure provided for in Annex VIl of the
United Nations Convention on the Law of t h
constitution of the present Tribunal in accordance with article 3 of Annex VIl to UNCLOS,

the Rules of Proceduiperinafte r 6 Rwete ado@ed on 26 May 2010. Article 9 of the

Rules prescribes the dates for filing the pleadings in the case. Bangladesh filed its Memorial

on 31 May 2011. India was scheduled to file its Couhtemorial on or before 31 May

2012. Pursuant ta request by India, in conformity wiffaragraph 5 of article 8f the Rules

this date was extended to 31 July 2012 in order to allow India to take into account the
judgment of 14 March 2012 of the International Tribunal for the Law of the Sea (heneinafte

the 61 TLOS6) in the case between Bangl adesh

CounterMemorial in response to the Memorial of Bangladesh of 31 May 2011.

|. The Dispute Submitted to the Tribunal

1.2 Inits Statement of Claim accompanying the aforeBitification of 8 October 2009,
Bangladesh described the subjewtter of arbitration as the dispute concerning the
delimitation of the maritime boundary of Bangladesh with India in the territorial sea, the
exclusive economic zone and the continentalfshehe Bay of Bengal. In its Statement of
Claim, Bangladesh further states

ASince 1974, Il ndi a has proposed del i m
claimed to be an equidistance || ine. Ba
proposed line of delimitation as inequitablecéese,inter alia, the

! Note Verbalefrom the Ministry of Foreign Affairs of Bangladesh to the High Commission lofia,
Notification wunder Article 287 and Annex VIFI, Ar ti
Memorid, Vol. Il, AnnexIN-34, (hereinafter &édAnnex | NO)

1



Il i ne, i n combination with Bangl adeshods
northern end of the Bay of Bengal, severely cuts off and reduces
Bangladeshodés ma&ritime entitlement?d

1.3  Setting out its version of some of the facts relevant to the wispangladesh also

asserted that India had submitted on 11 May 2009 to the Commission on the Limits of the
Continent al Shelf (hereinafter the 6CLCSO6) i
t hat I ndi ads <cl ai m de niceminerahshealf wizatbeewbbyond ny p o |
200 nautical miles, whiciwould be inconsistent with the principles and rules established by
UNCLOS. In this regard, Bangladesh has since also filed on 25 February 2011 its own
submission to the CLCS in respect of thentinental shelf beyond 200 nautical miles

claiming areagxtending up t@90nautical miles from its coabst
1.4  Bangladesh seeks the following relief in the Statement of Claim:

ABangl adesh requests the Tribunal t o de
principles ad rules set forth in UNCLOS, the maritime boundary

between Bangladesh and India in the Bay of Bengal, in the territorial

sea, the EEZ, and the continental shelf, including the portion of the

continental shelf pertaining to Bangladesh that lies more than

200 nautical miles from the baselines from which its territorial sea is

meas r edo

1.5 Inits Memorial, Bangladesh contends that the geographical circumstances in this case

are similar to those in thidorth Sea Continental Shelf caségfore the Internationalourt

of Justice (hereinafter the 61 CJ@Joundthat 1969,
equidistance would not yield an equitable result. Bangladesh further contends that it would be
highly inequtable for Bangladesh to be eoff by the contnental shelf lines claimed by India

and Myanmar in the Bay of Bengal. Accordy t o Bangl adesdbwed finat u
Bangladesh with a substanti al ent i®tahdbame nt i1
thusan extensive fnat ueaddd ang susoilomtlge BayiobBergal,i n t h

which, it claims, is constituted of millions of tons of sediment from erosion of the Himalayan

2 Ibid.
*Memori al of Bangladesh (hereinafter 6MBO6), Vol. I I
* Annex IN-34.

® North Sea Continental She{Federal Republic of Germany/Denmark; Federal Republic of Germany/
Netherlands)Judgnent, I.C.J. Reports1969 p. 3.

®MB, para. 1.17.



Mountains which transports into the Bengal

territory.

1.6  One of the most stanig arguments in the Memorial of Bangladesh is its innovative
theory of @ natBamgladesh pas ;mVeoted @ theory fninbernational property
according to which source/origin of sediment determines title. The theory has no basis in law
and oneof the ironies in this case is that, even if the theory were to be accepted, it would not

avail Bangladesh. Bangladesh is not, as it claims, the source of the sediment to which it lays

claim and which forms its fnadctuarigingteipindal] ongat

Nepal and China and only wash through the international rivers that traverse Bangladesh on
their way to the Bay of Bengal. In ifdote Verbalesent to the Secretafgeneral of the

United Nations on 29 October 2009, Bangladesh &ctugy c¢c | ai ms sedi ment

mostly fromor acrosst he | andmass & HereBthenTghurmldsepredented with . 0

yet another legal invention by Bangladesh: sediment that originates elsewhere and merely
washes through the rivers ofatsta per manent |l y acquires the

entitles that State to claim sovereign rights over the sediment wherever it may settle.

1.7 India does not reject the proper role of equitable principles within the law of maritime
boundary delimiation, applied in their propestagesas will be elaborated upon in this
CounterMemorial. However, India does reject the implication that the role of equity in
maritime delimitations imports an enquiry

The fundamental principle is that the law that has develgpeEglitable.

1.8 Following its independence in 1971, Bangladesh enacted its Territorial Waters and
Maritime Zones Act of 1974, described as
limits of its mar it i°mendzdmes®after (unknswedthe o |
notification contemplated in the Act, and claimed a 12 M territorial sea and an economic zone
extending to 200 M. At theasne timejt also declared a system of stiatidpaselineconsisting of

lines connecting eight basepoints, all of which are located along tfahdin depth contour in

the submerged deltabd

" Annex IN-35 (emphasis added).
8 MB, para. 3.19.
°MB, para. 3.21.
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19 Bangladesh contends in its Memorial that
yearto-year (sometimes even déyd a y°) Bangladesh claims that in view of this coastal
instability, it is difficult, if not impossible, to identify any normal base points for maritime

delimitation purposes.

1.10 However, as Bangladesh also points out in its Memorial, having devised gnsaelp,
Bangladesh offered it for inclusion in UNCLOS.
delegates of all other States to sign on to the idea of permitting straight baselines to be drawn
from points determined by a degtha s e d théBa hglda@deshodés insistence
depthbased base points was also one of the main reasons for the failure of tHgangliadesh
negotiationsduring the period 1974 to PO when India tried to reach an agreement with

Bangladesh on maritime delitation, now the subjegnatter ofthedispute before this Tribunal.

111 Bangl adesh, i n its .Mbéartauseitald74 basainesveeck erdwnt h at
along the 1§ at hom [ i ne, they do not conform to thi
therefore des not rely on them for purposes of this maritime delimitation with India. Instead, to

the extent they may be relevant, it relies only on basepoints along its coast on the Bay of

B e n d’aThése baselines, which it has claimed since 1974, apparentlynger Iserve

Bangl adeshdés | it ihayalteerasnallypdiscardea.slieescurrant mbsitisnoof
Bangladesh, contrived for purposes of this litigation, is that it is impossible to draw straight
baselines, even though it has easily done so for rabsts history. Now, however,
Bangladesh urges the Tribunal simply to overlook the fact that in the past Bangladesh itself
had constructetiaselines anthase points and to adopt an aHgisector without explaining

the basis for it. As India will demonstea only when it is physically impossible to select
appropriate base points necessary for delimitation based on the equidistancé/relevan
circumstances that this method may not be used. That is not the situation in the instant case.

1.12 Turning to one of theother issues in the dispute relating to the maritime boundary
between India and Bangladesh, in K®te Verbaleof 6 November 2009, in response to
B an gl aNot &éridalsand Notification of 8 October 2009, India drew attention to the fact

1OMB, para. 3.22.
' MB, para. 3.25.
12 VB, para. 3.26.

3 Note Verbalefrom the Ministry of External Affairs of India to the High Commissioh Bangladesh,
6 November 2009 (Annex H86).



that the dedion of Bangladesh to refer the settlement of the lBdiagladesh maritime
boundary to arbitration was premature. India pointed out that negotiations with regard to the land
boundary between the two countries had been making good progress and thasroaly area
still remained to be demarcated which included the point on the coast from where the maritime

boundary was to be delimited.

1.13 As explained later in this Countétemorial, when, upon its independence and the
termination of British sovereignty inugust 1947, India was divided into the two States of India

and Pakistan, the Province of Bengal was divided into West Bengal and East Pakistan. The
Bengal Boundary Commission appointed at the time prescribed the boundary between the
territories of West Begal and East Pakit an by i ts Award knomade as th
on 12 August 1947. On 26 March 1971, Bangladesh, declared its own independence from
Pakistan and upon coming into existence, succeeded to the former territories of East Pakistan.
Although the boundary was substantially accepted, the land boundary terminus in the Bay of
Bengal has continued to be the subject of disagreement despite negotiations between India and
Bangladesh. In its Memorial, Bangladesh has set out its own views and comechisvhere the

land boundary terminus is locatéd

1.14 This CountetMe mor i a l wi || addr ess |l ndi ads S u
Bangladeshdés arbitrary and unsupported asse
terminus between the two States. Indiauld only observe, in this introductory chapter, that
Bangladesh, in accordance with an agreement bettheemvo States, has participated in the

land boundary negotiations and well knows that only the section which includes the land
boundary terminus, tugh prescribed by the Radcliffe Award, remains to be agteedd i a 6 s
analysis will show the correct location of this land boundary terminus from which the

mar i ti me boundary mu st commence. Thi s | oc a
identifiable by tle terms of and the map attached to the Radcliffe Awardreppeduced

certified copy of which is in the custody of the Government of India.

1.15 As Bangladesh confirmst simultaneously commenced proceedings with Myanmar
before the ITLOSY. In fact, Bangladgh issued a Notification on the same date, i.e., 8

October 2009to0 Myanmar. In that case also, tmain issue was the refusal of Bangladesh to

1 MB, paras. 3.18.16.
5 MB, para. 1.25.



accept the application of the standard equidistaglesant circumstances method fibie

delimitation of the e | usi v e economic zone and t he co
contentions included, again, a claim of concavity as well as the instability of the Bangladesh
deltaic coastline which, so it argued, made it unfeasible to identify the base points necessary

for delimitation based on the equidistance/relevant circumstances method.

1.16 In relation to the delimitation of the continental shelf beyond 200 nautical miles,
Bangladesh stresses the similarity of the contentions in the two cases in its Memorial as

follows:

fiThe position Bangladesh takes in this case is fully consistent with its
position in the proceedings with Myanmar. In both cases, Bangladesh
maintains the view that the imgant differences between the juridical
regimes of the continental shelf within abdyond 200 M must be
recognised and given due weight: entittement to a continental shelf
beyond 200 M depends on proof of natural prolongation; natural
prolongation is both geological and geomorphological in character;
and the comparative extent of natyseolongation is the most relevant
circumstance in delimiting the shelf beyond 200.M&',

117 The | TLOS judgment of 14 Mar c h 2012 re
contentions identical to those raised in the present case. For example, the ITLOS judgmen
held that Athe most natur al prol ongationo ar
that case, a ruling, equally applicable in the present case. The Tribunal held that natural
prolongation was not an independent basis for entittement and thaféinence thereto in

article 76 should be interpreted in the context of the subsequent provisions of article 76 of
UNCLOS, in particular paragraph 4 thereof. India generally accepts the principles of law
applied by the ITLOS to a number of other significamitentions at issue in its judgment.

[I. The Law Applicable to the Issues in this Case

1.18 India and Bangladesh are both Parties to the 1982 United Nations Convention on the

Law of the Sea. India deposited its instrument of ratification on 29 June 1995, and

1 MB, para.7.11.



Bangladesh did so six years later on 27 July 2001. Pursuant to article 308(e) of UNCLOS, the
Treaty became binding between the Parties on 25 August 2001.

1.19 For the purposes of this arbitration, the applicable law is to be found in the provisions
of UNCLOS, in mrticular those that govern maritime delimitation of different zones:
articles15,74and 83, as wel | as fAother rules of inter:

Convertiono

1.20 India agrees with Bangladesh that some of the various maritime entitlewignts

are the subject of claims in this dispute are of relatively recent vintage in the law of'the sea

But the legal issues raised can no longer be regarded as uncertain, thanks to the development
of a rich jurisprudenc euntofltme method forldetgrhining B a n ¢
which State has rights and jurisdiction over the continental shelf and exclusive economic
zones is fraught with inaccuracies and anachronisms. It is striking that Bangladesh in 2011
proposed the same criteria for maritifeimitation as did President Truman in 184 the

words of the U.S. procl amati on, the | atera
determined by the United States and the State concerned in accordance with equitable

pr i nci Bahgadesh triem freeze that moment in legal history in order to ignore the
subsequent evolution of the law, including the authoritative elaboration of what constitutes an
equitable solution in this context. This intentional anachronism allows Bangladesh to pretend

tha an essentially intuitive andidongwithati ona
talismanic i nvocati on stithdonsiEuted theaalpliaraadlthe pmegal o n g «

of this part of the law of the sea. It does not.

1.21 One cannot compredbe entire law of the sea and the rich jurisprudence that has

authoritatively elaborated the law on maritime delimitation of the continental shelf since 1945

" See generally International Tribunal for the Law of the Sea, Case NDishite Concerning Delimitation of
the Maritime Boundary between Banglaleand Myanmar in the Bay of Bengal (Bangladesh/Myanmar),
Judgment of 14 March 2012, paras-%5 ( h e r BanhgtadeshiMganmai) , a v awwlv.glds.borg o n
See alsMaritime Delimitation in the Black Sé&omaniav. Ukraine), Judgmentl.C.J. Report2009 p.61.

1B UNCLOS article 293(1).
¥ MB, para. 6.8.
'MB, para.6.9.

Zpresidential Proclamation 2667, APolicy of the Unit
Subsoil and Sea Bed of t hJeS.FederalRegisterviot. 40| 1945 hp@d30330 , repr
MB, Vol. lll, Annex B4.



into the Truman Declaration or, indeed, even Nuweth Sea Continental Shelasesas will

be discussed in this Countddemorial. The law of maritime delimitation has undergone
significant change over the last several decades through a legal process in which many courts
and tribunals have <clarified the aqoifadlei cabl e
principleso and t he essentially met aphor.i
methodologically rigorous system of objective legal rules. The standard methodology that has
resulted from these refinements is more fair, more predictableimmmdnsequencemore

equitable in its approach to determining maritime boundaries. Bangladesh would have the
Tribunal ignore the last six decades of jurisprudence and practice which now constitute the
applicable law. Even more anachronistically, Bangladesh dvbki the law to refashion
geography in order t o make i-servikgcconoaptdof wi t h
Aequitable principleso.

1.22 Notwithstanding theNorth Sea Continental Shef ases ( or at | east
selective reading of them) and the TrumRroclamation of 1945international law has
recognied t hat Athe O6continent al shel f6 is an i
early stage in the development of the continental shelf as a concept of law, it acquired a more
extensive connot@n, so as eventually to embraary seabed areapossessing a particular

relationship with the co*astline of a neighbo

1.23 The fortythree years that have passed sincéNibith Sea Continental Sh@lidgment

make it all the more curioubdt Bangladesh imagines that thevlof the sea is still governed

by superseded experiments and still bedevilled by their unclarities and confusions. The early
emphasis on Anatur al prol ongationod and the
ofPesi dent Trumands proclamation were under st
Al ack of identity bet ween the | egal concep
phenomenon known to ge@ghe r s by  £2Hrastim, the corgirental shelf at issne

this case is a concept of law and, ashs takes its meaning from the juridical treatment of the

continental shelfln fact, nowhere is the decline of geology and the ascent of the default

2 Continental Shelf (Tunisia/Libyan Arab Jamahiriy@idgmentl.C.J. Reports 1982%. 45, para. 41 (emphasis
added).

3 bid., p. 46, para. 42.



equidistance line as significant legalriterion more obviousthan in the recent

Bangladesh/Myanmgudgment*.

1.24 Respondingtoth¢ ur i di c al di fficulties that a me
presents, as well as the impigon of many provisions of UNCLOS, modern courts and
tribunals have focused on achievieguity by means of a more objective methodhe

modern method has been most recently expressed Bgdtie the Black Se#’ case and by

the ITLOS inBangladesh/Myanmar Though Bangl adeshodsBlade mor i a
Seacase in footnotes, thi€J unanimously distilled the current methodology for delimiting

maritime rights as follows:

- first, determine the relevant coastlines, select appropriate base points along these
coastlines andconstruct a provisional equidistance lifie unless doing so is

unfeasible

- second take account of any relevant circumstances calling for the adjustment of the

provisional equidistance line (but not the abandonment of the equidistance line); and

- third, review the provisional (or adjusted) equidistance line to ensdo2# not result
in an exessivedisproportionbetween the ratio of coast lengths and the ratio of

maritime area<.

The standard methodology, as carefully elaborated by the ICJ, iBlHuek Seacase was
followed by the ITLOS irBangladesh/Myanmaxvhere he threestage method was endorsed
both in principle and in application to the Bay of BeA§jarhis methoccannot be squared

with theapproach Bangladesh has urged this Tribunal to adopt.

24 Bangladesh/MyanmarJudgment of 14 Mah 2012. See alsdoint Declaration of Judges Nelson,
Chandrasekhara Rao, and #ngladesh/Myanmapp. 12.

% SeeJudges Nelson, Chandrasekhara Rao, and Cot in their Joint Declaration Bantjedesh/Myanmar

Judgment, t he o b shepravigidns af the Govention, sirticles 7@ anid B3, dre imprecise to
say the |l east, 0 as a result fA[c]J]ourts and tribunals
process of delimitation in order to further the reliabiltyandpredizti | i ty of deci sions in t

% Maritime Delimitation in the Black Sg&omaniav. Ukraine), Judgmentl.C.J. Report2009 p. 61.
?bid., paras. 118.22.

% Dispute Concerning Delimitation of the Maritime Boundary between Bangladesh and Myaniar8ay of
Bengal (Bangladesh/Myanmar), Judgmeuara. 233, 238240.



1.25 The emphatic adoption of a clear methodology in Bleck Seacasemust lead to
rejection out of hand-offs &re iBequitaiplpen sk Ofschubse the | ai m
Black Seajudgment (and the line of jurisprudence from which it emanates) still permits
courts and tribunals to take eniffs into account. But dy after a feasible equidistance line is

drawrf®.

1.26 In the law of maritime delimitation as it now stands, the sole exception to the use of

the equidistance method inthef st phase ofnfcealsimitatiyon inoti
speci al) c. i White uequitatbla mansedsrations may call for adjustment of an
equidistance line at a later stage of the enquiry, they do not call for the abandonment of the
equidistance method altogether. It is only the unfeasibility of drawing an equidistance line
thatpermits a court or tribunal to adopt an approach other than the standard one. In the light

of these recent precedent s, this Tribunal S

Bangladeshés reliance on early judgments whi

[1l. Structure of the Counter-Memorial

1.27 1 ndi a 6 sMe@arial oonsests of two volumes. Volume | comprises the main text
containing Indiabés response to the Memori al

Volume Il contains 39 annexes.
1.28 Volume I containsseven chaptersncluding this htroduction.

1.29 Chapter 2 describes the geography, including the coastlines, islands antideow
elevations relevant to the delimitation of the maritime boundary between India and

Bangladesh. It also contains a brief desanipthf the Bay of Bengal and its geomorphology.

1.30 Chapter 3 explains the history of the dispute between India and Bangladesh with
respect to the delimitation of the maritime boundary between the two countries. The chapter

# See also Judges Nelson, Chandrasekhara Rao, and Cot, in their Joint Declamtinglalesh/Myanmar
pp.1-2 : the equidistance method now st dkeshefcparuiscer ift[yro]
equidistance as a first step leads to a delimitation that is simple and precise. However complicated the
coastline involved is, there is always one and only one equidistance line, whose construction results from
geometry and canebproduced through graphic and analytical methods. A provisional equidistance line is to
be drawn, calculated by reference to adequate base p

10



describes the several meetings andotiations held in order to bilaterally resolve the
mariti me boundary i ssue. It shows that Bangl
10-fathom depth and rejection of the standard equidistance method for the maritime
delimitation were the pmicipal reasons for the failure to reach an agreement.

1.31 Chapter 4 deals with the identification of the land boundary terminus being the point
at which the IndieBangladesh land boundary meets the Bay of Bengal and fvhere the
maritime boundary it be démited.

1.32 Chapter 5 addresses the delimitation of the territorial sea. The Parties are agreed that

the delimitation is to be made in accordance with article 15 of UNCLOS.

1.33 Chapter 6 is devoted to the delimitation of the continental shelf and of the exelusi
economic zones. This chapter applies the -esiblished and authoritative
Afequi di stance/ r el ev-gtagé methodr to udetermiren thee maritime hr e e

boundary between India and Bangladesh, and describe the delimitation line thus established.

1.34 Chapter 7 deals with the issue of delimitation of the continental shelf beyond 200
nautical miles. It will be shown that the method applicable to the delimitation of the
continental shelf is equally applicable to the entire shelf whether within or beyond 200

nautical miles.

1.35 The CounteMe mor i al concludes with I ndiabds forr
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CHAPTER 2

GEOGRAPHY AND GEOMORPHOLOGY

2.1. This chapter describes the coastal geography, including the mainland coasts, islands
and lowtide elevations relevant to the delimitation bé tmaritime boundary between India
and BangladeshSgctionl). It also contains a brief description of the Bay of Bengal

(Sectionll ), and aresponséo what Bagladesh claims is its geological hist¢Bectionlll ).

I. Coastal Geography, Including Mainland asts,
Islands and Low-Tide Elevations

2.2 The Bay of Bengal, which forms the nosthstern arm of the Indian Ocean, is
bordered by Sri Lanka and India to the west; by India and Bangladesh to the north; and by
Bangl adesh, My anmar an dar Islandsi tatbeseasitamdsautheast. a n d
Its southern boundary has been defined by the International Hydrographic Organization as the

ii maginary |ine from Dondra Head (80A 356 E,
t he nort her n* Thegea offthe Bay of&Bengahid approximately 22 million

square kilometrés.

23 I ndiads coasts to the north and west of
|l sl ands to the southeast, on the one hand, a
theBay, on the other, are directly relevant t
bet ween Bangl adesh and I ndiads Andaman 1| sl an

2.4 Contrary to the impression that Bangladesh seeks to convey throughout its
Memoria, it is not o nthayis ®rcave The doacaitydissshaced fay Hdth
States at the north of the Bay. Il ndi ads coa:

% International Hydrographic Organizatiohimits of Gceans and Sead953, p. 21 (8 ed.), MB, Vol. IlI,
Annex B38.

%1 The Andaman Sea, which lies between the Andaman and Nicobar Islands and the southern coast of Myanmar
and the west coast of Thailand, is not included in the Bay of Bengal.

% gSee, for exampl, MB, para. 2.2 (fithe most significant geo
Bangladesh |lies entirely within a major concavity al

13



concave throughout their considerable length. Indeed, the whole of the Bay of Bengal is

marked by a pronouncexbncavity (see sketemap No. 2.1 at padkb).

A. The Geography of India,
its Coast in the Northern Part of the Bay of Bengal, and in the Andaman Islands

25 I ndiabés | and territory covers kilometases.ea of
It has a population of over 1.2 billion people, and is the second most populous State in the

world.

26 I ndiads coast to the north and west of t
terminus with Bangl adeshN; 89Mdi0618. 8@ EBayPoi
chapter 4 below and especially paragrd).

27 | mmediately to the west of the | and boun:
is the lowtide elevation known in India a$ew Moore Island (and in Bangladesh as South

Talpatty Island). It lies approximately 1.1 nautical miles off the Indian coast, and 3.5 nautical

miles from the nearest point on the coast of Bangladesh. The whole of New Moore Island lies
west of the land boundaterminus. It is shown on sketchap No. 2.2 at padgE7, and on the

recentsatellite imagef January 201,Zound in figure No. 2.3 at pad®.

2.8 New Moore Island is known to have existed asamisld from t he 197060s
charts t he | ocati on of New Moor e Il sl and w a
underwater obstruction. Recent charts show it as a significaridevelevation. The feature

has thus shown a degree of stability overybars.

14
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29 I n its Memor i al , however, Bangl adesh as:
showed that it had disappearesi mp | €t Bahgjadesh included in its Memorial satellite

imagery from 1973 (where the island is visible) and from 1989 (where it i&*nBot

satellite images cannot be used to establish the absence of a feature such as New Moore
Island. Theimagefroth 989 does not establish thalty@ he f
asno indication is given of the state of the tide when the image was taken. As mentioned in
paragrapt?.7 above, recent satellite imagerynéoms its continued existence as a lade

elevation.

2.10 Between the land boundary terminus and Devi Point, the first three segments of the
Indian coastlineis approximately411l kilometres in length (see sketctap No. 6.6 at

pagel4l). From Devi Point to &nt Calimere, the southernmost point on the Indian
peninsula projecting onto the Bay, I ndi ads
forming the western shore of the Bay of Ben

Islands have a totalgth of approximately 355 kilometres.

2.11 From the land boundary terminus with Bangladesh, fits¢ segmento f I ndi ads
coastline runs in a westerly direction for a distance of approximately 218 kilometres to a

point close to and due south of Haripur in Whanity of the city of Balasore

2.12 For approximately the first 118 kilometres, until it reaches the Hlgdgjver estuary,

the coastline forms the westerly part of the Garigrahmaputra delta system. In the delta
system the coast is characterised by highlgsetted mangrove tidal marshes with
meandering tidal channels and creeks. Beyond the Hoogly River, the coastline continues for a
further 100 kilometres until it reaches theint in the vicinity of BalasoreHere the coast is

normal and not deltaic.

2.13 Fromt hat poi nt, |l ndi ads c oasdsetondsegmenua ns r a
north/south direction for 80 kilometres until it reaches Maipura Point. The entire coast is
concave. The River Burhabalang flows into the Bay in the north and the Rivansr®and

Maipura flow into the Bay in the south.

3 MB, para. 2.19.
3 MB, Vol. II, Figure 2.3.
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2.14 From Maipura Point, ththird segmeno f | ndi ads c o a®dstlsouthe r uns
west direction for 113 kilometres until it reaches Devi Point. The coast here is normal and
sandy in patches. Close tieet midpoint of this segment the River Mahanadi flows into the

Bay of Bengal close to the port of Paradip. At the southern end of this segment is Devi Point,

at the mouth of the Devi River.

2.15 South of Devi Point the long coast of peninsular India facing ®ay of Bengal
stretches for 865 kilometres, first in a nee#st/souttwest direction until Ramaypatnam
Light, and then for 528 kilometres in a nedbuth direction until Point Calimere. A number

of important rivers flow into the Bay of Bengal along tbamst. Chilka Lake is situated to the
immediate south of Devi Point. The Rivers Godavari and Krishna meet the Bay of Bengal
south of the port of Vishakhapatnam. The main features of the-sauth coast due south of
Ramaypatnam Lighthouse are the Pulicake north of Chennai Port and the Cuavery Delta

close to Point Calimere.

216 On the eastern side of t he Bay of Bengal
| sl ands, Ahdaman Islandsi Thed Andaman Islands, which form part of the
AndamanNicobar grop belonging to India, consist of a total of 349 islands, of which the

325 islands located north of 10° N latitude constitute the Andaman Islands. The total
geographic area of the entire Andaniicobar islands is 8,249 square kilometres, of which

the Andanman Islands cover 6,408 square kilometres. The totgiulation of Andaman

Nicobar klands is about 380,000, of which nearly 90% live in the Andaman Islands.

2.17 The physiography of the Andamdicobar group of islands is characterised by
undulating topographwnd intervening valleys. Seaward coasts of the outer islands have
sandy beaches. The west coast of the Islands, facing the Bay of Bengal, is characterised by a
320 kilometrelong barrier reef.

B. The Geography and CoastBangladesh

2.18 Bangladesh covers an areapproximately 147,000 square kilometres. It is situated
to the north and nortbast of the Bay of Bengal, sharing the north coast of the Bay with

India. Its land territory borders India and Myanmar.
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219 Most of Bangl adeshods lergal Deltd, ehich wasdormed i s p
over many years, mainly but not exclusively by the accumulation of sediments carried by the

Ganges and Brahmaputra Rivers, and their predecessors.

2.20 The most easterly part of Bangladesh, situated between the Meghna Riveeand th
BangladestMyanmar land boundary, is the only hilly area in Bangladesh. This area is
dominated by the Chittagong Hills, which constitute the western fringe of the mountain

ranges in Myanmar and have the same geological origin.

2.21 The coast of Bangladeshotnall of which is relevant to the current proceedings, is

approximately 520 kilometres in length. It is concave, like that of India.

222 Bangl adeshds coast starts at the | and bo
below). Thefirst segmentruns for 177kilometres in a direction slightly north of east to the
mouth of the Meghna River. This segment is deltaic, with a great network of rivers,

indentations and a large number of islands andtidevelevations just oféhore.

2.23 The second segmens the indentiion formed by the mouth of the Meghna River,

which has a maximum width eastst of 100 kilometres.

2.24 Thethirdsegmentst arts slightly to the north of
Kutubdia Island, and extends for 140 kilometres in a relativelyghtréine in a northwest

southeast direction to the land boundary with Myanmar in the mouth of the Naaf River. This

segment is not deltaic, but is similar to M
miles southwest of the land boundary with Myanm | i es St . Martinds | s
island lying directly opposite the coast of Myanmar. Atdow d e St . Martinods

surface area of eight square kilometres.

C.The Al l eged Al nstabilityo of hyRivers Coast be

2.25 In its Memorial Bangladesh repeatedly asserts the instability of the coast in the
GangesBrahmaputra delta region, between the Meghna and iy &gvers. This sweeping
claim does not accurately reflect the position in the different zones of the lower dgtta pl
The lower delta plain of the GangBsahmaputra can be divided into three zones: the

Meghna estuary region, east of 90°10" longitude; the western lower delta plain, which forms
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a part of the Sundarbans mangrove forest; and the central peninsuladyiveen the first
two zones. Of these three zones, only the Meghna estuary region is affected by any kind of
instability>.

2.26 The lower deltaic plain of the GangBsahmaputra, consisting of parts of the coastal
plains of India and Bangladesh, is characeeiz by t he worl doés | ar ge
mangroveforest, the Sundarbans (designated a world heritage site by UNESCO in 2002).
This forest occupies a total area of about 5,700 square kilometres, of which the eastern 60%
is located in Bangladesh and the tees 40% in Indi&. Mangroves are generally not land
builders” but rather, highlyreactive opportunists which can rapidly colonise newly deposited
and stable intertidal sedimeritsand, in so doing, help to consolidate these recent sediments
and promote fither sedimentation. While they do not completely prevent coastal erosion,
their elaborate root structures are likely to slow that process down consideraiuly
example, a World Bank funded project has assisted in the stabilisation of around
120,000hectres of recently deposited Gangetic sediments over the last tef".ySarslar
afforestation programmes are presently underway at numerous locations, including, for
example, Australia, Thailand, Vietnam, Philippines and Benin. The mangrove forest
characteizing the deltaic area of Bangladesh and Inkdeeforeplays a role in stabilizing the

coasts of both States in the area.

Il. The Bay of Bengal

2.27 The Bay of Bengal occupies an area of about 2.2 million square kilometres. The
average water depth is 2,200 mstfevith a maximum depth of around 4500 metres in the

AndamanSumatra trench area). The bathymetry (depth to the seabed) of the-pegs8iaty

%M. M. Rahman and X . Bi &eamsibie Solulion of Protection and Adaptation Strategy for Coastal Zone
of B an gRPakistan 3obrral of Meteorology/ol. 8, 2011, pp. 49 (AnnexIN-38).

®F., Blasco and M. Aizpuru, fiMangr oveesnagdlo:ngPrteisee ndo aSt
Indian Journal of Marine Science¥ol. 31, 2002, pp.20 (Annex IN28).

E. C. F. Bird, -BiMalndycrosadeNaturalis Vol 8% #1971, pp. 18297 cited in
F.Blasco, P. Saenger and E. Janpde¢ footnote Hew.

¥F., Blasco, P. Saenger and E. JanodeQatenaRalahmPe6oves as
pp.167178(available ahttp://epubs.scu.edu.au/cgi/viewcontent.cgi?article=1642&context=esn). pubs

¥p. Saenger and N. tAe SSedadii qlihe fiMamgr ofreo Mf f orest at i
Ocean and Coastal Managemge¥bl. 20, 1993, pp23-39 (Annex IN-24).
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of Bengal shows an overall steady gradient. Towards the northern margin of the Bay, the
bathymetry is shallow, @hdepth to the sea bed is less than 2000 meters. The bathymetry
over the central part of the Bay is relatively flat. Here the average depth is around 3,000
meters. The seafloor gradient decreases gradually from north to south.

2.28 The Bay of Bengal is wherbé massive Ganges River system drains into the sea. The
Ganges enters the Bay of Bengal basin from the weettt, after draining the Himalayas and

most of north India for about 2,500 kilometres (see figure No. 2.4 atA¥age

2.29 The Ganges divides downstream into two distributaries. The River Padma flows
southeast towards the confluence with the River Brahmaputra in Bangladesh. The other part
flows due south through | ndi a#éeoglyWehe totalBe n g a |
drainage area of the Ganges is about 1,087,400 square kilometres, of which 46,000 square
kilometres lies within Bangladesh and 862,769 square kilometres within India. The
Brahmaputra enters the basin from the newdbt after draining Tibet and nomhastindia for

about 2900 kilometres. The Meghna River drains the Sylhet basin (in Bangladesh) and part of

the Tripura Hills (in India) before flowing into the Brahmaputra.

2.30 A number of other major rivers flow into the Bay. The Mahanadi River, which flows
for 858 kilometres through India; the Godavari River, which flows for 1,465 kilometres
through India; the Krishna River, which flows for 1,327 kilometres through India; and the
Kaveri River, which flows for 805 kilometres through India. The sediment supplythrese
rivers and others to a great extent controls the general morphology of the Bay of Bengal.

2.31 The Bengal Fan, which is the largest submarin&’fanthe world, covers an area of
approximately 2.8 to 3.0 million square kilometres. It is currently supptiainly by the
sediments from the Ganges and Brahmaputra Rivers, with contributions of sediment from
several other large rivers in India and Banglaffesh

40 A submarine fan is an accumulation of latetived sediment that is fan or cone shaped and lies off the
seaward opening dédrge rivers and submarine canyons.

“J. R. Curray, F. J. Emmel, and D. G. Moore, fThe Ber
and Pr oMaens and Betrgleum Geologyol. 19, 2003, pp. 1191223, MB, Vol. IV, Annex B65.
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. The AGeol ogi cal Hi storyo of the Ba

2.32 Bangladesh included, in its Memorial, a long sectionot he o6 geol ogi cal h
Bay of Bengdl. This CounteMemorial does not discuss this matter, which is not
considered relevant to the legal issues in the present proceedings. As explained in chapter 7
below, theBangladesh/Myanmgudgment of the TLOS found that the sedimentary process,

be it the sediments origin or quantity, has no relevance for delimitht®ut even though it

is legally irrelevant, I ndia wishes to pala
asserted by Bangladesim ¢he formation of sediments in the Bay of Bengal. That is the
subject of the remainder of this chapter. Greater detail is given in the Appendix at the end of

this CountestMe mor i a l (Al ndi ads Contribution to the
B e n g a pagep4’.

233 As a part of the process of establishing
beyond 200 nautical miles in the Bay of Bengal under the provisions of article 76 of
UNCLOS, Indian scientists have collected wealth of higlguality geophysical data.

Analyses of this data has helped refine the earlier estimates of sediment thickness in the Bay

of Bengal by Dr. Curray and others, who had utilized sparse data collected over four decades
back.

“2MB, paras2.322.47.

“3 Dispute Concerning Delimitation of the Maritime Boundary between Bangladesh and Myanmar in the Bay of
Bengal (Bangladesh/Myanmar), Judgmeraras. 322, 447.
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2.34 These studies establish that prior to the collision of Indian and Eurasian and Burmese
tectonic plates, the sediment supply was, in general, highlee iwestern parts of the Bay of
Bengal, as can be seen in figure No. 2.5 at gdg®uring this period, the Mahanadi and
KrishnaGodavari Rivers of peninsular India were very active and drained huge sediments

from Deccan andther inland regions of Indta

2.35 The pattern of postollision sediment distribution (figure No. 2.6 at p&®
however, differs from the sediment pattern of total andcptision sediments in the Bay of
Bengal. During thepostcollision period, a greater sediment supply into the Bay originated

from the Gange8rahmaputrdrrawaddyRiver systems, than from the peninsular rivers.

2.36 Notwithstanding the above, it has now been established that even during the post
collision period there have been phases in the evolutionary history of the Bay of Bengal
when rivers on the Indian peninsula were more active in supplying sediments to the Bay of
Bengal than the river systems from the ntrtin sum, studies suggest that sediments from
the continental shelf of peninsular India off the Krisi@adavari deltas have contributed
significantly to the sediments in the Bengal fafihe Appendixat page247 of this Counter
Memorial provides further details on the chrsions of these recent studies.

“G.Raoet.al,iCrustal Evolution and Sedi méindeshe Ceac o s d,r vy
Journal of Geophysical Researc¥iol. 102, No. B8 1997 at p 17747. MB, Vol. IV, Annex B58R. Bastia,
S. Das and M. -RadPbsEdlisional Dapasitiondl Higtoey in the Upper and Middle Bengal
Fan and Evaluationfo Deepwat er Reservoir Potenti al along the
Marine and Petroleum GeolggVol. 27, 2010,pp. 20522061 (Annex IN-37).

“°D. A. V. Stow, K. Amano, P. S. Balson, G. W. Brass, J. Corrigan, C. V. Raman, J. J. Tiercelllovisend
and N. P. Wijayananda, fASedi mentaRhacLeg 2h@80Prboedse
D.A. V. Stowet al (eds.),Proceedings of the Ocean Drilling Program, Scientific ResMtd. 116 1990,
pp.377-396 (Annex IN21); K. Amano and A.-PhWade aUpliiTfiwto of Hi gher Hi ma
Geology Vol. 20, 1992, p. 39894 cited inD . K. Rea, iDel i very of Hi mal ayar
Indian Ocean and its Relation to Global Climate, Sea Level,tUaiifl SeawatertSr o n t iRuAnDuncam n
et al. (eds.),Synthesis of Results from Scientific Drilling in the Indian Océ&82, pp. 38402 (Annex IN-
22), P . D. Cl i ft Rearghnizdtion oBtheuMesteanj Himalayéin River System After Five Million
Year s Natgre\bol. 438,2005,pp. 10011003 (Annex IN30; A. A Al |l-EacefiVol the Punj
Nature Vol. 438, 2005, pp. 92826 (Annex IN29).

%®s. J. Sangode, N. Suresh and T. N. Bagati, HfAGodavart
MagneticSuscepti bi | it yCulentSpenae\toh80, 2004, pd. @664 PAnnex IN27); N. P.
C. Reddy and K. Mohano Rao, fAHeavy Sediment I nfl ux ¢

Studies in a Core fr onCuteht&cielide\olt 82001, P@ ¥361864 (ABrexa g al 0,
IN-26); A . V. R. Sastry, K. V. Sur esh, M. V. Ramesh and
Outer Shelf into Géomgichl Suney of IBigedpy Aub. N&. 2% 48992, pp8s-195
(AnnexIN-23).
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IV. Conclusions

2.37 The main conclusions to be drawn from this chapter are:

) The concavity of Bangl ade seasd & the Bag sft t o
Bengal i s matched by a similar modhhcavi t

west.

(i) Bangladesh greatly exaggerates the instability of its coast. In fact, the coasts of India
and Bangladesh facing the Bay of Bengal are sufficiently stable to make it possible

to identify appropriate base points for the purposes of delimitation.

(i) The relevant coasts of India and Bangladesh facing the Bay of Bengal are of

approximately the same length.

(iv) The whole of the Bay of Bengal is covered by deep sediments. While the origin of
the sediments is not legally relevdntit should be noted thataBn gl ades hds

assertions concerning the origin of the sediments in the Baycaneent

“" Dispute Concerning Delimitation of the Maritime Boundary between Bangladesh and Myanmar in the Bay of
Bengal (Bangladesh/Myanmar), Judgmegaras. 322 and 447, and chapter 7 below.
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Figure No. 2.5Precollisionsediment thickness (in km) map of the Bay of Bengal, based on
seismic data collected for delineation of the outer limits of the Indartinental Shelf.

The twoway-travel time values from seismic reflection data have been converted to
thickness values using the widagle reflection velocities.
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Figure No. 2.6Postcollision sediment thickness (in km) map of the Bay of Bengal, based on
seismic data collected for delineation of the outer limits of the Indian Continental Shelf.

The twoway-travel time values from seismic reflection data have been converted to
thickness values using the widagle reflection velocities
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CHAPTER 3

HISTORY OF THE DISPUTE

3.1  This chapter explains the history of the dispute between India and Bangladesh with
respect to the delimitation of their maritime boundary. The chafutstr outlines the
emergence of the new States of India and Pakistan and thereafter of Ban(fbéisim I).

It next refers to the legislation enacted by India and Bangladesh with resgeatr maritime
zones and territorial wate(Section 1l). The chapter then describes the origin and premise of
the dispute and the negotiations held in an effort to re@achgreement on the maritime
boundary(Section I11).

|. Emergence of the New Stateand Origin of the Dispute

3.2  The broad historical facts leading to the political division and establishment of the two
States of India and Pakistan, in 1947 are wktiown. However, it is appropriate and
necessary to revisit and summarise some of the saigpécts relevant to the present

proceedings and to correct certain misconstructioadeby Bangladesh.

3.3 Until 15 August 1947, India was a single country, part of the British Empire. Upon
the termination of British sovereignty, significant parts of itsitary consisting of some of

the provinces and districts were carved out of India and the country was divided into the two
independent States of India and Pakistan. The enabling legal instrument for the independence
and partition of the country into the/d States was the Indian Independence Act of 7

the United Kingdom Parliament. In accordance with this Act, the two separate States of India

and Pakistan were established on 15 August 1947.

3.4  Sections 2 and 3 of the Act of 1947 specified the terrdosibich were to constitute
parts of India and Pakistan. Section 2 providetgr alia, for the partition of the erstwhile
province of Bengal out of which East Bengal became part of Pakistan and West Bengal

remained a part of India. Section 3(3) provisibnapecified the districts of the province

“8MB, Vol. Ill, Annex B11.
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which were to constitute East and West Bengal subject to the award of a boundary

commission appointed by the then Governor General of India.

3.5 A Boundary Commission was appointed on 30 June 1947 SuitRyril Raddiffe as
Chairman andwo High Court judgesoneeach from East and West Bengbhe Boundary
Commission, which came to be known as the Bengal Boundary Commission, completed its
Report and made its Award knows@T he Radcl i ffe AwaraAwardn 13
was accepted by the two newly independent States, though some differences about its
interpretation relating to the land boundary were the subject of a subsequent joint commission

known as the Ind®akistan Disputes Tribunal which made its awar@®danuary 1958,

3.6  The Radclife Award described, in Annexure A to the Award, the boundary relevant
for the purpose of these proceedings between East Bengal, which became East Pakistan, and
West Bengal which remained a part of India. The Award also dada attachedwhich

formedAnnexure Bof the Award.
3.7 Paragraph 10 of the Award provided that:

AThe demarcation of the boundary 1| ine
schedule which forms Annexure A to this award, and in the map

attached thereto, Annexure B. Thepnis annexed for purposes of

illustration, and if there should be any divergence between the

boundary as described in Annexure A and as delineated on the map in

Annexure B, the descriptioninAnnex e A i s to prevail 0.

3.8 In accordance with the provision$ paragraph 10 of the Award, the boundary line
between East and West Bengal was described in Annexure A. The relevant part reads as

follows:

AA | ine shall..tolhe pointowheredthe eboundary

between the Districts of 24 Parganas the wes} and Khulna[in the

east] meets the Bay of Bengalhis line shall follow the course

indicated in the followingparagraphs. So much of the Province of

Bengal as |lies to the west ®&f it shall

49 MB, Vol. Ill, Annex B16.

0 Bengal Boundary Commission Report to His Excellency the Governor General of Indiagdg 1947
(Radcliffe Award)(Annex IN-2) (emphasis added
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3.9 Annexure B being the map refed to in the Award was duly certified as such by the
Chairman of the Commission and attached to the Award. Astallereproduceccertified
copy which is in the custody of the Government of India is depicted in AnneX, idhd a

copy is reproduced at pad5.

3.10 The southern part of the boundary described in the Radcliffe Award between the
districts of 24 Parganas and Khulna was the subject of a Gazette Notification issued by the
Government of Bengal on 24 January 1925 which described this part of the ityoasda

b e i n.gthefmidstream of the main channel of the rikdthamati, then the midstream of

the main channel for the time being of the rivers Ichhamati and Kalindi, Raimangal and
Haribhanga till it meets the Be&y}. This is reflected in themap in Annexure B to the
Radcliffe Award.

3.11 Bangladesh declared its independence from Pakistan in March 1971. The new State of

Bangladesh, upon coming into existence, succeeded to the territories of East Bakistan

3.12 The years that followed the emergence of this nemdgpendent State of Bangladesh
also coincided with the period of increased international activity iratea of maritime law
defining,inter alia, the rights of coastal States, the extent of their national jurisdiction and the
high seas beyond the limitof such jurisdiction. These issues were the subjatter of
several United Nations Conferences on the Law of the Sea.Uhited Nations General
Assembly, by itsResolution 3067(XXVIIl) of 16 November 1973 had confirmed its
decision to convene the iftd United Nations Conference on the Law of the Sea and invited
States participating in the Conference to submit proposals, including draft articles for

discussion, consideration and possible adoption.

3.13 Delegates from both India and Bangladesh participetedis Conference and made
several suggestions and proposals. As is-lweshwn, deliberations of the Third Conference

continued for eleven sessions between 1973 and 1982 leading to the adoption of the final

L Annex IN-1 (emphasis added)
*2MB, para. 3.18.

%3 United Nations General AssembRgesolution 3067(XXVIIl),Reservation exclusively for peaceful purposes
of the seebed and the ocean floor, and the subsoil thereof, underlying the high seas beyond the limits of
present national jurisdiction and use of their resources in the interests of mankind, and conwvieiithioél
United Nations Conference on the Law of the S€&alNovember 1973 (Annex H).
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draft of the Convention in April 1982. This wa$so the period during which India and
Bangladesh held extensive negotiations referred to hereafter in an effort to try toragree

maritime boundary.

[l. Declaration of Maritime Zones

A. Bangladesh

3.14 Bangladesh enacted it§erritorial Waters and Maritime ZoseAct, 1974 on

14 Februaryl974“, which, as stated in paragraphs 3.20 and 3.21 of its Memorial, proclaimed

t hat Al t] he sover ei gndesh] exdnds tolthe tefteripluvhtérs as [ o f
well as to the airspace over and the bed and subseilbt h wat er s 0. Addi t i c
established a contiguous zone extending to 6 nautical miles measured from the outer limit of

the territorial waters, a continental shelf extending to the outer limits of the continental
mar gi n and an f eficcoonnosneircv az o men0 zamdae 0 ; ther ea
Bangladesh issued the Notification contemplated in the Act, claiming a 12 nautical miles
territorial sea and an economic zone extending up to 200 nauticaP’mileshe same
Notification, it also declak a system of straight baselines consisting of lines connecting

eight points, all of which are located along thefdthom depth contour in the suerged

delta.

3.15 These baselines were declared by Bangladesh eight years before the adoption of
UNCLOS. The 1&athom line that Bangladesh used to declare its baselines had nd basis

even at the time of the Notificationin the international law of the sea.

3.16 Neither of these events was formally brought to the notice of the Government of India
and the Notificatiorof April 1974° was not given any publicity in the Bangladesh press or

radio. Until September 1974ndia was not formally informed of the April Notification

54 Annex IN-5.
%5 AnnexIN-6.

%8 |bid.
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declaring the base points based on 10 fathom depth, or the baselines constructed on this
basis’.

3.17 The Prime Minister of Bangladesh and his team were in India in May 1974 when
negotiations were held for settling the land boundary between India and Bangladesh. At this
time the Bangladesh Foreign Secretary suggested, at a meeting held on 9 May 197d, that t
two States should also settle the maritime boundary between them so that there would be no
conflict regarding the exploitation of the seabed resources or fisheries or regarding other uses
of the sea in their respective zones. It was agreed that tsemalkd be held at the beginning

of June 1974 in Dacca, after the Indian side had completed the required preparatory work.
Since no invitation was received untilidne 1974 and due to the forthcoming session of the
Third United Nations Conference on thav of the Sea in Caracas from 16 June 1974 till the

end of August 1974, it was decided that these talks should be held after the Caracas session

was over.

3.18 While the negotiations for a mutually agreed maritime delimitation between India and
Bangladesh wereshortly due to begin, as suggested by Bangladesh in May 1974, the
representative of Bangladesh on 3 July 1974 announced at the Caracas session of the

Conference:

A..his countryds views on national jJuri s
coastal State comt which grew out of the fact that the sea, the sea

bed and its resources, both living and 4iwimg, renewable and nen

renewable, constituted an essential supglet to its economy. That

had been the i mpetus behind his Governi
extent of its sovereign rights over the management and control of the

ocean, and the limits of its national jurisdiction. The Bangladesh

Parl i ament had already enacted a 6Terr
Zones Act o, whi ch enablteedimit bfe Gover nme:l
the territorial waters, contiguous zone, economic zone and continental

shelf. Pursuant to that Act the Government had issued notices stating

that its territorial waters extended to 12 nautical miles, and its

economic zone to 20@autical miles, from baselines expressed in

geographical cordinates.

. . . With a view to removing any possible doubt, Bangladesh had
defined its cotinental shelf as comprising the deed and subsoil of
the submarine areas adjacent to the coast of the countheiand

" Note Verbalgrom the High Commission of India to the Ministry of External Affairs of India, 19 September
1974 (Annex IN9).
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the limits of the territorial waters, up to the outer limits of the
continental margin bordering on the ocean basin or abyssal floor. The
legislation also envisaged comprehensive control over the utilization
of the continental shelfod

And on 16 Jly 1974

. . . The only feasible method of demarcation of the landward and
seaward areas was a baselinpregsed in terms of a certain depth.
The present method of determining the baselines, set forth in articles
3 and 4 of the 1958 Geneva Conventiorttun Territorial Sea and the
Cortiguous Zone, did not take account of the geographical-pecu
liarities of the coastline in States such as his owrAt the
appropriate time his delegation would submit a text concerning the

~

drawing of baselines in such® 3 0

The above declaration was thus the first formal indication to the world about the fact that the
Government of Bangladesh had not only enacted its Act of 1974 but that, pursuant to the Act,
it had issued a formal statutory notification specifying éxtent of its territorial waters, its

economic zone and continent al shel f from bas

3.19 Given the fact that this occurred as India and Bangladesh had recently agreed to begin
friendly negotiations (assumed to be with@ny predetermined positions) to reach a mutual
agreement on their maritime boundary, India considered it a manifestation of lack of good
faith on Bangl adeshdds part to fix afattbmannoun
line and notifying theextent of their exclusive economic zone and continental shelf prior

even to the first consultation between the two States. This action had no basis in international

| aw. It was further compounded by Bangl ade:
claimed, was at variance with the provisions of its 1974 Act already approved by their
Parliament; this despite the fact that the action was not in conformity with international law
and would encroach on I ndiads | egshtoiacomd e <c | a
priority to their national law over well accepted principles/norms of international law became

a major aspect of disagreement and effectively frustrated the subsequent negotiations to settle

the maritime boundary between India and Bangladgdhlateral agreement.

%8 SeeSummary Records of the 2Plenary Meeting of the Third United Nations Conference on the Law of the
Sea, DocA/CONF.62/ SR.273 July 1974 paras. 53 and 56 (AnnexdR).

%9 summary Records of thd'B/eeting of the Second Committee of the Third Unitations Conference on the
Law of the Sea, Do&/CONF.62/C.2/SR.516 July 1974para. 10 (Annex IM8).
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B. India

320 India enacted its own ATerritorial Wat er
Zone and Other Mariti me Z% niich todkcirtto, accdudt7 6 &  (
principles that were being discussed at the Third United NaGomerenceon the Law of
the Sea and on which there was broad consensus which is now reflected in UNCLOS.

3.21 For some timeprior to the Act of 1976, India had begun negotiations to achieve
agreement on maritime boundariegth some of the States in the regiocSome of these

negotiationsparticularly those with Sri Lanka and Indonesia, were at an advanced stage.

322 I't is pertinent to draw attention to the
emphasis on a primary effort to achieve the establishmemhasitime boundaries by

agreement in a mutually cooperative manner. Section 9 (1) of the Act of 1976 prescribes:

AThe maritime boundaries between I ndia
opposite or adjacent to that of India in regard to their respective
territorial waters, contiguous zones, continental shelves, exclusive
economic zones and other maritime zones shall be as determined by
agreement (whether entered into before or after the commencement of
this section) between India and such State and pending such
agreement between India and any such State, and unless any other
provisional arrangements are agreed to between them, the maritime
boundaries between India and such State shall not extend beyond the
line every point of which is equidistant from the neapasint from

which the breadth of the territorial waters of India and of such State
are measured. o

3.23 Under the terms of the Act, in May 2009, India also declared straight baselines along
its coastlines including in the area near Bangladesh. Bangladesheconsid | ndi ad6s ba:
in areas closest to Bangladesh as incompatible with the terms of article 7 of URICLOS

3.24 India has seven neighbourigates withwhich it shares maritime zondsis relevant

to note that out of these seven countries, India has sty agreements with five of its
neighbouring countries: Myanmar, Thailand, Sri Lanka, Indonesia and Maldives. All these
agreements are based on the equidistance line/median line principles. Despite the fact that in

9 Act No. 80, 28 May 1976 (Annex HU3).
1 MB, paras. 3.30 and 5.21.
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some cases, the countries involvekie lindia, have concave coastlines (similar to the claim
made by Bangladesh), the equidistance line has been used by mutual agreement. Except for
Bangladesh and Pakistan, India has delineated its maritime boundaries with all its other
neighbouring Statesytagreemefit.

M. The Parties6é Efforts to Negotiate a Mal

3.25 The negotiations between India and Bangladesh continued at several meetings from
November 1974 till January 1982 (i.e., covering almost the same period while the sessions of
the Third United Nations Conference on the Law of the Sea were being held and the 1982
Convention finalised). It must be said, however, that these attempts to find a mutually agreed
solution were continually obstructed by the unilateral actions followed tgidity in the
approach of Bangladesh.

3.26 During that period, both India and Bangladesh had also held negotiations on the
exploration of their continental shelf with various international exploration companies. In this
context, some of the actions taken Bgngladesh further adversely affected the efforts to

achieve a mutually agreed maritime delimitation.

3.27 In the period prior to the first projected round of negotiations, upon an examination of

the implications of the baselines fixed by Bangladesh, and alsouaced at the UN
Conference, it was found that Bangl adeshos a
of the area on the Indian side of the equidistance line; and that the Government of Bangladesh
had in fact issued a Letter of Intent to Ashlantd @mpany, a US oil company, for possible
exploration covering an area on the Indian side of the median line. Consequently, the
Government of India issuedNote Verbaldo the Government of Bangladesh on 31 October

1974 statinginter alia, (in paragrapb) that:

AThe attention of the Government of 1Ind
fact that the Government of Bangladesh are entertaining applications

or offers for award of contracts for exploration of the area and that a

Letter of Intent has already beenusd to one Ashland Oil Company

for off-shore exploration of the continental shelf adjoining the India

62| ist of Agreementsoncluded by India witheighbouringcountries (Annex IN39).
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area. It is suggested that, pending the settlement of the maritime

boundary between the two countries, the Government of Bangladesh

desist from any explation of the area considered as Indian by the

Government of India and ensure that no exploration work is carried

out by any party, whether by the Ashland Oil Company or any other,

on behalf of the Governfient of Bangl ade

The Negotiations

3.28 The following paragraphs briefly describe the subsequent meetings held between
India and Bangladesh from 1974 till 2009.

3.29 The first round of negotiations was held in Dacca from 30 November to 4 December
1974. At this meeting, representatives of Bangladesiglg to explain the basis on which

their baselines were drawn, i.e., the depth method referred to in their announcement during
the Caracas session, and also discussed other related aspects of their proclaimed maritime
zones. The Indian representativesnped out that the method followed by Bangladesh, and
announced at the Conference, was not envisaged in international law and expressed serious
concern and anxiety at Bangladeshdés action
which also appeared encroach upon the Indian area. India took the position that the general
rule or practice of States in determining a maritime boundary, whether adjacent or opposite,
was to construct an equidistance line, taking into account the islands and thidelow
elevations on either side. Such equidistance or median line could be modified or deviated
from only in the case of Aspecial / rel evant
embodied in article 12 of the 1958 Geneva Convention on Territorial Sea atidgudas

Zone and in article 6 of the 1958 Geneva Convention on the Continental Shelf. It had also
been followed in State practice both with regard to countries opposite to each other as well as

among countries adjacent to each other.

3.30 The Bangladesh reprastatives continued to stress that in settling a boundary
between adjacent States, the principle to be followed was to ensure that the boundary line was
equitable to both sides. The discussions were therefore essentially exploratory in regard to the

position of each side.

3 AnnexIN-10.
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3.31 It will be noted from this record that, during the discussions, the representatives of
India referred to thé&lote Verbaleof 31 October 1974 (which expressed its concerns about
the Ashland Oil Company appointed by the Bangladesh Goverrioresifshore exploration

of the continental shelf) and pointed out that Bangladesh must desist from encroaching on
any part of the India ar& The Bangladesh side stated that their Government was seized of
the matter and subsequently, on 13 December,lii7aNote Verbaldo India, statedinter

alia,

AWi th respect to the suggestion of t he
pending the settlement of the maritime boundary between the two

countries the Government of Bangladesh desist from any exploration

of the ara considered as Indian by the Government of India and

ensure that no exploration work is carried out by any party, the

Government of Bangladesh has taken care to enter into contracts for

exploration entirely within the area which forms part of its teriator

sea and continental shelfhe Bangladesh Government, therefore,

does not consider that there is any reason to refrain from proceeding

with work in its contracted area§.

India continued to regard this issue as requiring urgent attention; henceethéorhave the

next round of meeting by the earliest possible date.

3.32 The second round of negotiations was consequently held at New Delhi between 15
and 17 January 1975 at the | evel of Foreigr
having awarded exptation contracts to companies, one of which encroached on the Indian

side, was reiterated.

3.33 Bangladesh continued to argue that there was no general rule of international law
governing maritime boundaries, that a number of methods of equal validity camaead

been used for drawing such boundaries and that maritime boundaries have to be settled
between States taking into account their particular conditions and circumstances. Bangladesh
asserted that the adoption of the equidistance principle would natirbéo fBangladesh
because the concavity of its coast, despite its large land mass, would result in
disproportionately narrowing its continental shelf.

54 bid.

% Note Verbalefrom the High Commission of Bangladesh to the Ministry of External Affairs of India,
13 December 1974emphasis added) (Annex Hil).
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3.34 The Indian representatives pointed out that in the Bay of Bengal, the shelf was the
common natural prolgyation of the land territory of India, Bangladesh and others and had
therefore to be delimited in accordance with known and established principles of law and
precedents. The rule of equidistance had not only been included in the 1958 Convention on
the Cortinental Shelf to which more than 50 States were parties but had also been followed in
almost all cases of maritime delimitation whether among opposite or adjacent States. This
rule had also been followed by India in its maritime boundary agreementsaathesia and

Sri Lanka, which had been concluded a year prior to the start of negotiations with
Bangladesh. It was also pointed out that the equidistance line could be adjusted, if special

circumstances so warranted, but as a general rule, equidistangeivwasally recognised.

3.35 As regards the athom baseline adopted by Bangladesh, it was pointed out that this
was not in accordance with international law and that in any case it could not be applied in

determining the maritime boundary.

3.36 Indiaalsoconged iIits concern at the failure of
request to stop exploration in the areas of possible overlap. It was again agreed that the
Parties should meet as early as possible, in 10 to 15 days time, for further discussions in
Daccain an effort to narrow the differences and to submit to the two Prime Ministers joint

recommendations which would be equitable and acceptable to both States.

3.37 A third round of negotiations was therefore held in Dacca from 8 to 11 February 1975,
again at thdevel of Foreign Secretaries. No further progress was achieved. India contended
that the agreement must be reached on the basis of acknowledged principles; Bangladesh
reiterated its earlier position and stated its unwillingness to amend in any way titaityou

that it had drawn unilaterally. Bearing in mind the urgency of the matter, it was again agreed
to hold the next round of negotiations at the earliest opportunity.

3.38 Accordingly, the fourth round of negotiations was held soon after, i.e., from 1 to 5

March 1975 at New Delhi, again at the level of Foreign Secretaries.

3.39 It was evident from the negotiations that there was little chance of narrowing the
differences between the two sides. While India made several suggestions to try to achieve a
compromise an@ven raised the possibility of a slight adjustment to the equidistance line to

secure an agreement, Bangladesh did not respond positively nor make any proposal which
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signified the slightest deviation from its basic position of retaining the whole of dae ar

contracted to Ashland Oil Company.

3.40 During the course of the visit, a separate meeting was also held to advise the
Bangladesh authorities of Il ndi ads intention
Ashland Oil Company, in an effort to ensurettite prospecting activities did not intrude into

the I ndian area. On Bangl adeshds request,
Government of India agreed to withhold the letter, pending the outcome of further talks
between the two Governmenésilby their respective Foreign Secretaries.

3.41 However, there was no progress on the Ashland issue. It was conveyed to Bangladesh
that this had put the Government of India in an indefensible position before the Indian
Parliament and its people; and furthermothat, were it not for the Ashland incident, the
issues involved could have been discussed extensively and more positively with good

prospects of reaching an agreement.

3.42 The fifth round of negotiations between 29 March and 2 April 1975 was held at New
Delhi during the official visit of the Foreign Minister of Bangladesh at the invitation of the
Government of India. In a joint pressleas€® the Foreign Ministers of India and Bangladesh
stated that negotiations on the delimitation of the maritime bourdahyadvanced to a stage
where both sides were confident of finding a mutually satisfactory solution. This meeting was
followed by the visit of the Bangladesh Foreign Minister to India on 16 August 1975. During
this brief visit, the issue of the maritime@undary was raised again but it was not found

possible to reach a conclusion.

3.43 After an interval of three years, a sixth round of negotiations took place at New Delhi
from 22 to 23 March 1978 Most of the same issues were raised by both States and the
negd i ati ons ended in agreeing to understand

mutual agreement.

% press elease of 2 April 1975 on thalks held between the Foreign Ministefdradia and Bangladesh at New
Delhi from 29 March to 2 April 1975 (Annex HI2).

67 Joint press statement issued on the conclusion of-Bahgladesh talks on delimitation of maritime
boundary 24 March 1978 reproduced in 8.Bhasin (ed.)Jndia - Bangladesh Relations: Document871-
2002 Vol. IV, 2003, p. 1919 (Annex IN4).
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3.44 At the seventh round of negotiations held from 2 to 5 Decemberf@a88ew Delhi,

India pointed out that, pursuant to the provisions of Section theofindian Act of 1976,

which obliged the authorities to attempt to reach mutual agreements on maritime boundaries,

it had concluded mutual maritime delimitation agreements with other States in the region and
was most anxious to achieve a similar sucoesssnegot i ati ons with Bangl
response was that politically they could not accept any suggestions to modify their position

and abandon the ifathom baseline. Bangladesh thus showed no flexibility in its position

and continued to be intragsint.

3.45 In 1982, there were consultations between the Foreign Secretaries of both countries.
They discussed important bilateral issues one of which was the maritime boundary. At this
meeting, they reviewed their respective positions on the issue but fouméetimg ground

and decided to continue talks to reach an amicable solution.

3.46 It was also learnt that meanwhile, the various international oil companies including
Ashland Oil Company had terminated their contracts for offshore exploration. However, as is
apparent from a copy of a Notice with an a
websit&®, Bangladesh continued to invite bids from companies to undertake offshore
exploration for oil and natural gas (at least until February 2008) in blocks indicatee on th
attached map which testify to its exaggerated claims in the Bay of Bengéij(gedNo. 3.1

at paget9).

3.47 1t is relevant to make a brief reference to a part of the plenary address of the
Bangladesh representative at the atoding Plenary Session dhe Third Conference of
UNCLOS on 9 December 1982, the day before UNCLOS was concluded. He sitged,

alia,:

fWe have to acknowledge that not all our hopes have been realized in
this Convention. We believe that the unique gyephical

circumstances of our coastline and the peculiar conditions associated
therewith warrant adequate treatment. It is also impossible not to

% Report on the Ind@angladesh Talks on Maritime BoundaByDecember 1980 reproduced in @\. Bhasin
(ed.),India - Bangladesh Relations: Documei®71-2002 Vol. IV, 2003, pp. 9301931 (Annex IN15).

% Energy and Mineral Resources Division of the Ministry of Power, Energy and Mineral Resources of the
Government of The Peoplebébs Republic of Bangl adesh &
(Petrobangla), Notice Inviting iBs for Exploration of Oil and Natural Gas under Bangladesh Offshore
Bidding Round 2008 (with map), Februé&t§08 @nnex IN-32).
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agree with the assessment by some representatives that the scheme of
the Convention gives too much to somel &oo little to many others.

Yet the Convetion, with all its imperfections, offers a viable package
deal which must be taken as a whole in the spirit of mutual co
operation and friendship.

The Convention before us contains many inadequacies bulhein

spirit of our commitment to international law, peace and good order

and solidarity with the people of the developing world and of the non

aligned and the Islamic countries, | have been entrusted by my

Government to sign the Convention. However, ataiygropriate time

Bandadesh will avail itself of the provisions of article 310 to make a

decl aration on matters @f our vital nat

3.48 Bangladesh had already of course taken action on the basis indicated above by
addressing a letter @ April 1982 to the President of UNCLOS drawing attention to

A . . . the unique configuration of its
geomorphological and geolagil conditions obtaining ofhore

conditions that lead to a highly fluctuating lavatermark and areas

of shallow water so unstable and variable as not to be amenable to

conventional charting . . . In this background, Bangladesh proposed a

formulation based upon depth criteria and bathymetric factors which

in the circumstances of the caserknéhe limits of navigation and
chartingbo

3.49 Although Bangladesh claimed in the letter that it had received support for the above
views, this in fact was contradicted in letters of 30 April 882ach from India and

Myanmar.

3.50 After 1982, no negotiations ¢ place for the next 26 years until 2008 when talks

were resumed at the technical level between India and Bangladesh.

® Summary Records of the 19Plenary Meeting of the Third United Nations Conference of the Law of the
Sea, DocA/CONF.62/SR191,9 December 1982, paras. 169 and 174 (Annext 9\

" Letter from the representative of Bangladesh to the President of the Conference, Doc. AICONF.62/L.140, 28
April 1982 (Annex IN16).

2 etter from the representative of India to the President o€terence, Doc. A/CONF.62/L.148, 30 April
1982 (Annex IN17) and letter from the representative of Burma to the President of the Conference,
Doc. A/ICONF.62/L.149, 30 April 1982 (Annex H48).

48



Bangladesh Offshore Bidding Round-2008

A
/
L

\.-\‘
KA ‘“«gg o

}r"’ o g+ u

INDIA

Figure 3.1 Oil Block Area Claimed by Bangladesh in 2008

49







3.51 At the technical level talks held from 15 September 2008 and-18 Maich 2009,
representatives of both India and Bangladesh reiterated their respective positions. At the last
meeting, it appeared that Bangladesh might be considering dropping its insistence on base
points determined by depth. Brief discussions were alsodreltie possible land boundary
terminus and the method to be followed for drawing the maritime boundary but Bangladesh

was not forthcoming and therefore the differences between the Parties remained unresolved.

3.52 On 8 October 2009, Bangladesh commenced theeptearbitration pursuant to
article 3(d) of Annexure VIl of UNCLOS.

3.53 It is now obvious that Bangladesh has, since the end of the negotiations with India,
abandoned its contention that base points should be determined based on depth criteria; it
statedinpr agraph 5.20 of I ts Memori al t hat N[ al]
does not rely on the straight baselines it

continued to insist on the application of its national laws even in the noticeitodtion

354 Further mor e, the proposal s now contai nec
maritime boundary based on the angigector method was at no time brought up in the
course of mutual discussions held between India and Bangladesh.

3.55 Thus, although from 1974 t@009, India and Bangladesh had eight rounds of
negotiations and two expeddvel talks to try to agree on a maritime boundary between the

two countries, Bangladeshdés rigid stance pre

3.56 From the above account, it is evident that whitglia followed a consistent,
transparent and well recognised equidistance/median line approach in its maritime boundary
agreements and negotiations with its neighbours and with this reasonable and accommodating
position was able to settle through bilatérdateral agreements maritime boundaries with

five out of its seven maritime neighbours, Bangladesh, because of its insistence on
unreasonable and incorrect application of international law, was unable to delimit its
maritime boundary by agreementwitaob h i t s mari ti me nei ghbours.
at paragraph 3.34 also acknowledges I ndiads
circumstances so warranted but as stated above no agreement could be reached because
Bangladesh continued to atwe extreme and exaggerated claims which have no basis or

precedent in international law or practice.
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CHAPTER 4

THE LAND BOUNDARY TE RMINUS

|. Introduction

4.1. India and Bangladesh agree that the terminus of the land boundary between them has
been authoritatively defimeby the Radcliffe Award and that, accordingly, the only function

of the Tribunal is to interpret the relevant provisions of this Award in their legal context.

| ndi ad6s conc e MNote Verbalaf 8 Nogesnbed 2009 rto the effect that thde

novo determination of the land boundary terminus was not a matter that was governed by
UNCLOS, has thus been addressed.

4.2. The Radcliffe Award, in its last section which is relevant for identifying the land
boundary terminus of the international boundary, joled:

AThe | ine shal/l then run sothet hwards al c
Districts of Khulna and 24arganas, to the point where that boundary
meets the Bay of Bengal o

The boundary between the two districts of Khulna and 24 Parganas was established by
Notification No. 964 Jurwhich provided that

Athe Western boundary of di strict Khul
western boundary of Chandanpur to [. . . intermediate villages omitted
. ], . . . till it meets the midstream of the main channel of the river
Ichhamati, then along the midstream of the main channel for the time
being of the rivers Ichhamati and Kalindi, Raimangal and Haribhanga
till it Mfeets the Baybod

4.3. It is agreed by the Parties that the lapoundaryterminus to be identified in
accordance w the Radcliffe Award is found in the estuary which is at the southern end of
the vast Sundarbans mangrove forest and which meets the Bay of Bengahtatfaices

terrae closing line. This estuary is formed by the confluence of a complex netwonkeds r

3 Note Verbalefrom the Ministry of External Affairs of Indiaot the High Commission of Bangladesh,
6 November 2009 (Annex H36).

"4 Radcliffe Award, para.8Annex IN-2).
S Annex IN-1.

53



descending southward through the Sundarbans. The land boundary terminus is the point
where the midstream of the main channel of the Hariabhanga River meets the Bay of Bengal.
India submits that that point, whose-@alinates ar@ 1 A 3 8 6 4809. MU ® .018i$ to the

east of the lowtide elevation known as New Moore Island.

4.4. This is manifest in theeproducedcertified copy of the map at Annexure B of the

Radcliffe Award, whichis at Annex IN-2. It will be further commented on later in this

chapter. T h at ma p , bearing Sir Cyril Radcl i ffeo:
magnification of the relevant portion at pdge

4.5. As is apparent from its terms, the Radcliffe Award locates the land boundary terminus
between thewo States where the midstream of the main channel of the Hariabhanga in the
estuary (the vertical axis) intersects a clc
the mouth of the estuary (the horizontal axis); the latter indicates, for legaspsypehere

the estuary meets the Bay of Bengal. As can be seen from the magnification of the map,
consistent with the express language of the Award, Radcliffe drew his boundary line so that it
followed themain channebf t he Hari abhaBayw of [°Bleaiege)fidne e t s
thus, two axes to the | and boundary ter minus
midstream of the main channel running in a seadhterly direction down through the
estuary. The s econ dnstiluted by B bne ruanman ftom he@adlamex | s |1 s
headland across the mouth of the estuary, approximatehyeast The intersection of the

vertical and horizontal axes is the land boundary terminus.

4.6. The applicable law for determining the horizontal axis émtemporaneous with
British law as it was applied in India and the rest of the British Empire. As for the vertical
axis, the Parties agree that the key part of the applicable law with respect to it is to be found
in the Radcliffe Award of which more willébsaid below. But, as will be shown, that Award
was not issued in a legal vacuum. It confirmed, as the international boundary, an existing

internal boundary under the British pgpartition public law, namely, the pyrtition

't is not Indiads contention that the dotted red | in

would benefit Inda); instead the solid black line indicates the course that Radcliffe chose and marked as the
boundary.
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administrative boundary between the districts ofP2dganas and Khulna. That same
boundary constituted the easternmost boundary of India and the westernmost boundary of
East Pakistan after partitioand, thereafter, the westernmost boundary of contemporary
Bangladesh where it meets the Bay of Bengal.

47. The Awardoés boundar y -HagdnasermrdrKhuindiecorgbiatest r i ct
the prepartition boundary between the districts; the boundary folltives main channel

through a series of rivers (the Kalindi, Raimangal, and Hariabhanga Rivers) as that channel
transits the northern expanse of the two districts. In the sector of that boundary which
concerns the Tribunal, the Raimangal and Hariabhanga emtptyhe estuary. Moreover,
bathymetric data of the estuary confirm the location of the main channel consistent with pre
partition government documents. All of this is made abundantly clear from the southeasterly
trajectory of t he itéppreacheste BayoflBBendahr y | i ne as

48. The Awarddés map confirms what foll ows fr
that the boundary follows thmidstream of the main channaf the Hariabhanga in a south

easterly direction down through the estuary, and ex@s Bangl adeshds fihugg
line as pure fictionseesketchmap No. 4.2 at pagg9). The Tribunal will therefore have

little difficulty in disposing of the pastiche of nineteemntury Gazetteers that Bangladesh
hasassembled in an attempt to prop up its treatment of the land boundary terminus in its
Memorial. Annexure B il |l ustr athepointtwheee thate ani n
boundary meets the Bay of Bengfdl That and the relevant text of the Award are most
authoritative evidence that the grartition administrative boundary between-Rdrganas

and Khulna determines the vertical, nesthuth axis of the land boundary terminus. In what
follows, India will demonstrate how that evidence, considereldeanight of all other relevant

evidence and in terms of the applicable law, confirms this axis of the land boundary terminus.
The eastvest axis is, under the applicable law, subject to the headiasesadlands ointra

fauces terraerinciple. Applyingthese respective methods, the land boundary terminus is at

21 A380 489 A160 6NlaBd iSiDfrork that point that the maritime boundary should

commence.

" Radcliffe Award, Annexure A, para. 8 (discussegaras4.144.19below) (Annex IN2).
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4.9. Because the land boundary terminus is the intersection of the horizontal and vertical
axes and ez axis is subject to a different legal regime, this chapter will proceed to set out
the law applicable to the determination of the nadhbth or vertical axis and then the law
applicable to the determination of the weast or horizontal axis. On thosases, India will
indicate the point of intersection of the two axes, thee midstream of the main channel with

the closing line across the mouth of the estuary. Thereafter, India will demonstrate the errors

i n Bangl adeshos al dbeundag teimne. t heory of the | a

II. The Applicable Law

4.10. The Radcliffe Award drew significantly upon contemporary administrative
boundaries. They, in turn, were consistent with settled contemporaneous British public law,
regarding the delimitation of internal waters frone tommencement of the territorial sea in
territories under British jurisdiction. This section will discuss this body of applicable law in
detall, for it shaped the boundary line that Radcliffe described in Annexure A and delineated

on the Annexure B map.

A. The Applicable Law for the NortBouth or Vertical Axis:
The Radcliffe Award and the AMidstrean

4.11. In July of 1947, the Indian Independence Act received Royal Ads@hie Act fixed
that on 15 August 1947, British India would become twdependent dominions of the

Crown called India and Pakistan. For the purposes of this UNCLOS arbitration, the critical

provision of that Act is section 2(2)(a), W
East Bengal and West Puaoapaboft ®P®akhset a@im.ewl n
Aappointed dayo of 15 August, the province ¢
while the province of AWest Bengal 6 would be

4.12. Section 3 of the Indian Independence Act turned to the cruciblgonoof establishing
the new international boundary in lieu of the administrative boundary between the new
provinces of East Bengal and West Bengal. The Act foresaw the complexities of boundary
delimitation and delegated the final determination of the Bdapnto a Commission to be

8 MB, Vol. Ill, Annex B11.
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established for that purpose. Sectbon pr ovi ded t hat fithe boundar.
shall be such as may be determined . . . by the award of a boundary commission appointed or

to be appointed by the GoverrBre ner al i n t f ©n 300und) 4947, the
GovernorGeneral © British India appointed the Bengal Boundary Commission in
accordance with section 3 of the Indian Independence Act. He charged the Commission in its
terms of reference with Ademarcat[ing] the b
of ascertaning the contiguous areas of Muslims and-Mumslims. In doing so, it will also

take into acc® 8inQyri Raddliffe was Bppainted Chairnan of the Bengal
Boundary Commi ssion. The Chairmanés d&ci si on
of the Act.

4.13. The principal concern of the Commission, in that part of its work that is relevant to

this case, was not to divide the large wild forests of the Sundarbans region, but to demarcate

the two parts of Beng#l Radcliffe accepted this view ofeh Co mmi ssi ondés man
insisted upon the importance of #Atak[ing] (¢
final Award emphasized a fAworkabl edo boundary
| can in drawing the line to eliminate anyoédable cutting of railway communicatioasd of

riversystems whi ch are of importan®e to the |ife ¢
4.14. The operative section of the Radcliffe Award reads as follows:

Report

7. ... The demarcation of the boundary line is diesdrin detail in

the schedule which forms Annexure A to this award, and in the map
attached thereto, Annexure B. The map is annexed for purposes of
illustration, and if there should be any divergence between the
boundary as described in Annexure A ande@@eated on the map in
Annexure B, the description in Annexure A is to prevalil

Annexure A

MB, Vol. lIl, Annex B11, section 3.
8 Annex IN-2 at p. 1059.

& bid.

8bid., at p. 1061 (emphasis added).
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6. From the point on the River Ganges where the channel of the River
Mathabanga takes off, the line shall run along that channel to the
northernmost pat where it meets the boundary between the Thanas
of Dualatpur and Karimpuihe middle line of the main channel shall
constitute the actual boundary

7. From this point the boundary between East and West Bengal shall
run along the boundaries between fhieanas of Dualatpur and
Karimpur; Gangani and Karimpur [other intermediate thanas omitted]

. . . to the point where the boundary between those thanas meets the
boundary between the districts of Khulna and 24 Parganas.

8. The line shall then run southwardtong the boundary between the
Districts of Khulna and 24 Parganas, to the point where that
boundary meets the Bay of Bengal

4.15. The sections othe Radcliffe Award that are most relevant to thiditration have

been emphasized above. As paragraph 8 oferare A makes clear, the Award adopted a
pre-existing administrative boundary between-Rdrganas and Khulna as the boundary
between India and Pakistan (and moeday Bangladesh). Hence, to understand this part of
the Radcliffe Award, it is necessary twagine more closely the terms of that-presting
administrative boundary. Bangladesh also agrees that the administrative boundary between
24-Parganas and Khulna was well defined when the Boundary Commission was deliberating
in 1947.

4.16. The authoritative défition of that administrative boundary was promulgated on
24 January 1925, when the Secretary to the Government of Bengal published Notification

No. 964 Jur. inhe Calcutta Gazettén pertinent part, the Notification reads as follows:

Al n e x e e poweareonferdred by the Bengal Districts Act . . .,
and in modification of all previous notifications relating to the
boundary between the districts of Khulna and-P24ganas, the
Governor in Council is pleased to declare that the following shall be
the lundary between the said two distrids:

From the souttwest corner of village Chauduria . . . the Western
boundary of district Khulna passes along the sewgbhtern boundary

of Chandanpur [. . . intermediate villages omitted . . .], then along the
midstream of the main channel for the time being of the river Sonai
up to the soutlwest corner of Keragachhi, [. . . intermediate villages
omitted . . .] and nortlwestern boundary of Radhanagar .till.it
meets the midstream of the main channel of the tordramati, then
along the midstream of the main channel for the time being of the

8 Radcliffe Award (emphasis added) (Annex2)
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rivers Ichhamati and Kalindi, Raimangal and Haribhanga till it meets
the Bay™.

While India has omitted a long list of intermediate villages from this exX@empterything

else is reprinted in its entirety. In particular, this administrative notification establishes that
where the boundary between the two districts runs along a river, that boundary is the
Ami dstream of the main channel o of the bound

4.17. The last part bthe quoted excerpt from the Notification is constructed in an unusual
fashion: the indicated rivers are fdpandred. 0O
Kalindi, RaimangalandHar i bhangao (emphasis added) . And
preceded by a separate reference to the Ichhamati. In its Memorial, Bangladesh has ignored
the Atwinningd of each set of rivers and hac:c
in the series, i.e., the Hariabhanga. India has no objection to thigsicspeading but would

note that the t wiandHanrgi bohfa ntghaed0 fwR atihmatnhgeals i n g
allows for another reading which is also consistent with the geographical situation where the
Hariabhanga and the Raimangal form the estuadyraeet the Bay of Bengal. Whether the

1925 Notification is read as Bangladesh reads it and India is prepared to read it or in this
alternative formulation makes no legal or practical difference, as, in one the main channel of

the Hariabhanga meets the Bay Bengal and in the other, the main channel of the
Raimangaland Hariabhanga meets the Bay of Bengal. The point of particular relevance is

that both meet it at the same point east of New Moore Island.

4.18. There are, howevetwo cumulative criteria for detarining the vertical axis of the

land termination: in addition to meeting the Bay of Bengal, the vertical axis must be the

Ami dst r e anain chahnedt h(ee mp h a sof the Harthlshanda) The use of the
adjective Amaino to mo & pdssible Bxcsteraen of esécandarg | | o w
channels. In this case, Bangladesh has proposed what is plainly a secondary channel, if
indeed it is a channel at all, which may be doubted since it is effectively blocked towards the

south.

8 Annex IN-1.

8 The full document is repduced in Annex INL.
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4.19. The criteria for determining wth of two competing channels qualifies as the main

channel have been authoritatively discussed by the ICBasikili/Sedud®®; they are,

moreover, common sense criteria: depth, width, flow of water and comparative navitfability

In particular, to comparéd dept h, 06 t he Court considered bo
depths of each partyos® camdicoaparfeomwi e hmai
relative widths between lowater mark, and determined that satellite evidence is probative

of width®. To determine #fAflow,d or fAvolume of wat
expert evidence submitted ltye Parties, but concluded that it was not possible to reconcile

the Parties8 whimahlgy,figlhee€ourt comsfitdee ed
combined result of |[a waterwayo6s] dept h, T
account of natural obstacles such as %aterf a
The criterion of navigability can be outcordeterminate on t he questi on
channel 0:Kadikii/8edueld , t hem Court held that @Athe 01
the [River] Chobe is that of the two which offers more favourable conditions for
navi g% tAs forntle means for determining the mathannel, the Court specified

visibility as an appropriate method, even though it proved indecisive in thaf.caeen

India turns to the application of these criteria below, it will show that, in terms of the factual
criteria for dehtaenrnneiln,ion gt hteh ec hflammanienl cwhi ¢ h me
the east of the lostide elevation known as New Moore Island is incontrovertibly the main
channel.This main channel has the added virtue that it mirrorsegheducectertified map

of the boundary arexed to the Radcliffe Award.

8 Kasikili/Sedudu Island (Botswana/Namibia), Judgme@t,). Reportd999 p. 1045.
8 Ibid., para. 30.

8 |bid., para. 32.

8 |bid., para. 33.

% bid., paras. 3485.

L bid., para. 40.

%2 Ibid.

% bid., paras. 3%8.
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B. The Applicable Law for the Ea$test or Horizontal Axis:

T h dntraiFauces Terra@ Cl osi ng Line in British and |
420. The boundary I ine adopted by the Radcl i f
mainchanel 0 of the river. Once this axis 1 s es
where, as a matter of law, that oficat er n a | boundary |l ine betwee

of Bengal. The applicable law to determine this horizontal axis of the bgutetaninus
between 24Parganas and Khulna is the public law of Imperial Britain at the moment of

partition which is consistent, in this matter, with contemporaneous international law.

4.21. At the moment of partition, British public law embraced the doctrinetttgaentirety

of the waters between the headlands of British bays is subject to the sovereign dominion of
the Crown. These waters are described in contemporary British law asiltemdauces
terrae( Awi t hin the jaws of ting®the lreadthriep-headtandd o c t r i
theory of contemporaneous international law. Bangladesh accepts that the waters of the
estuary must be treated as a continuous bay over which the doctiimteadiauces terrae
applies*. This is a correct application obstemporaneous British law on the subject and
requires this Tribunal to complete the enquiry into the land boundary terminus by drawing a
closing line between the two headlands of the estuary, in accordance with British practice at
the time of partition.flone projects Annexure B of the Radcliffe Award onto a modern map

of the region, this line connecting the headlands of the estuary would appear as shown on
sketchmap No. 4.3 at pag@’. The red line projected onto this mgpass 8.1 nautical miles

and connects the headlands of the modern estuary.

4.22 As stated above, India and Bangladesh agree on the law on this matter.

[ll. Applying the Law to this Dispute

A. The EasiWe s t or Hori zont al AXi s: AnThe CI

4.23 Despite the common grad between India and Bangladesh regardingrttia fauces
terrae principle, there does appear to be a slight cartographic error in the construction of the

% MB, para. 5.10..
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headland closing line in the Bangladesh Memorial. While Bangladesh has affirmed that the
A h e a d éor mtradadices terraepproach applies to the estuary, it has drawn its headland
to-headland line so that it meets Indian shores slightly north of the true Indian headland. The
red line pojected onto sketemap No. 4.5at pagerl remedies this error androperly

connects the modern headlands of both sides of the estuary.

4.24 As is evident in the above figure, the land turns to face the sea at a point slightly south
of Bangl adeshdés headland <c¢closing |ine, hen
Memoriali S erroneous. |l ndi ads | ine is more acc

headland of Indian territory.

B. The NorthSouth or Vertical Axis: The Main Channel

4.25 The drawing of thentra fauces terraeclosing line constitutes the critical first step in
detemining the precise cordinates of the land boundary terminus between India and
Bangladesh. Thesecondsiedef i ni ng t he fAmain channel 06 of
T will now be discussed. The Parties agree on the binding authority of the Radelifrd

but they differ with respect to the identity of the main channel and, consequently, the point
where its midstream intersects with the closing line. The Parties also apparently agree on the
i mportance fof &rbutBangladesh assies indorveetly, that thére is no
certified true copy and hence resorts to secondary maps. Thererépraducedcertified

map and India has already produced it in Annex2iN As to whether there have been any
significant changes in the land boundanytei nus si nce 1947, Il ndi a n
submits that the land boundary terminus established in 1947 has remained unchanged since
that date .. %8

% MB, para. 5.8.

% Ibid.

9" See also map No. 4.1 at page 55.
% MB, para. 5.6.
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4.26 Taken together, the Radcliffe Award and Notification No. 964 Jur. furnish the
essential law for identifying the course of the main channel and the point where its
midstream, as the land boundary, reaches the closing line and the Bay of Bengal. T
recapitulate, th&®adcliffe Awardhad said

AThe | ine shal/]l then run southwards al c
Districts of Khulna and 24 Parganas, to the point where that boundary
meets the B%ay of Bengal o

The boundary between the two districts wasl@dghed by Notification No. 964 Juwhich
stated

AThe Western boundary of di strict Khul
western boundary of Chandanpur to [. . . intermediate villages

omitted. . . ], . . . till it meets the midstream of the main channel of

the river Ichhamati, then along the midstream of the main channel of

the rivers Ichhamati and Kalindi, Raimangal and Haribhangat till

meets t'he Baybd

Special attention should be paid to the last clause. Bangladesh has construed the underlined
Aitocubarcly ref er® peweetht Bvo distictsn Tha Membrial says,
Ali]l]n particular, the 1925 Notification prov
of the main channel for the time being of the rivers Ichhamati and Kalindi, Rgainand

Haribhanga [sic] till it [.e., the boundaly me et s °% Fhis re®limg/ i$ @roneous in

several important ways.

427 As a matter of grammar , Bangl adeshoés i nt
antecedent. Referential or qualifying phrasderr® the nearest antecedent clause. Since this
was a British colonial decree, it is appropriate to turn to British rules of construction. No

better authority <can be fsemper gproximh amecedente d Co

9 Radcliffe Award, para. §Annex IN-2).
190 Annex IN-1 (emphasis added)
101 \MB, para. 3.10. The bracketed words are in the original; the emphasis has been added.
102 |14;
Ibid.
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refertud’®  Thus, feirt © bma$ht greafmmatically and not i

the main channel 0 of the | isted rivers, not

4.28 The more precise geographical, logical, and grammatically proper reading of the
underlined Aito is thatfehei Ggveéonaohei MmmCdas
channel . 0 Wherever the midstream of the main
terminus between 2Rarganas and Khulna districts and, accordingly, between India and
Bangladesh. This interpretation is thaly one which is historically, grammatically and

geographically coherent.

429 The | and boundary terminus to which I ndi
channel from the estuary to the Bay of Bengal, but it is the only continuous navigable
channel. Thusin addition to complying with the terms of the Radcliffe Award, it alone also
assures both India and Bangladesh the future use of the waterway. In this respect, it is
consistent with the internationgialweg principle. Plainly this was a matter of conceon

Radcl i ffe, wh o, as was noted, stated that 4
el iminate any avoidable cutting of faisl way ¢
noteworthy that the ICJ iKasikili/Seduduh el d t hat tehe ft @rhnes nfad enn tcr
a n drhaliveg des Hauptlaufés wer e used % Givea thattBangladesh has y
proposed a Ahugging line, d based on a chani
bl ocked, It is clear that ddfthelAward kas theeaaldbd ng o
benefit of being the only one which is also consistent withitthlvegprinciple.

4.30 As for the comparative navigability of the two candidate channels, the Tribunal may
turn to Bangl ades hohe Impenal Gaztteer af imdiadl heyfull excerptr ¢ e :
of the Gazetteer cited by Bangladesh reads as follows, with the words omitted by
Bangl adeshdés Memorial italicized:

193 SeeH. Broom, A Selection of Legal Maxim4884, p. 636 (discussing the maxid proximum Antecedens
fiat Relatio, nisi Impediatur Senten}jeE. Beal,Cardinal Rules of Legal Interpretatipd908, pp. 6&7 (2

ed.) (discussing the rule of the last antecedemt,d noting its presenceaempen Lord
proximo antecedente referjuiSee, e.g.Nobelmarnv. American Sav. Bankl.S, Vol. 508, 1993, pp. 33831

(while holding that courts6 use of fthélestanteckdenti.s finot
is quite sensible as a matter of grammar . . . 0) .

194 Radcliffe Award (Annex IN-2).
105 K asikili/Sedudu Island (Botswana/Namibia), Judgme6t,). Reportd999 p. 1062 para.25.
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Raimangal.0 Estuary in the Sundarbans, Bengal. Its entrance is

situated about 12 miles eastward of the GbasRiver; and about 6

miles from the sed receives the united streams of three riviershe

Hariabhanga being the westernmost, the Raimangal proper the next,

and the Jamuna the easternmost. The point of land on the west side of

the entrance is situatadn | at . 21A 376 N., with a ¢
fathoms in the channel close to it, and with from 10 to 12 fathoms

inside towards the Hariabhanga river. From the point to seaward, the

depth decreases gradually to 4 fathoms in the western channel, the

outer partof which is separated from the Guasuba by a sand bank

which stretches out from the land between them. The eastern channel

leads directly to the entrance of the Raimangal and Jamuna rivers,

having a sandbank between it and the western channel, with deep

wa er i nsi de. According to Captain Hors
two considerable reefs of breakers have formed on the western side of

the channel leading to these rivers, situated respectively at 5 and 10

miles from the lanaf.

Following thelCJ6 s atuathiove devel opment of the stanct
channel , 0 it is clear that the deepest navi
considerably t o t he east o f t he natur al 0

boundaryo runs.

4.31 The wmulative requirement of the boundary and, as a result, the vertical axis of the

l and terminus marnchhtanine | wherse atnldg ff urt her , !,
The term fAmain channel 0 carries witrnnelsst the
Bangl adeshés candidate for the fAmain channel
channel . Bangl adeshdés candidate is derived f
even comes close to approximating the line marked on thediBadcliffe map. Thus, it

neither meets the text of the Award nor the Radcliffe map.

4.32 But the ultimate test for determining the main channel is empirical. Which channel is

the main channel? Even assuming, contrary to evidence from neutral sources, that
Bagl adeshds proposed Ahuggingo channel were
Bengal , it could not conceivably be descri be
main channel of the Hariabhanga that passes in a-sagtbrly direction dowthrough the

estuary till it meetshe Bay. The attached satellite image (see figure No. 4.4 at page 69) and

19 W. W. Hunter (ed.)The Imperial Gazetteer of lia Vol. 7, 1881, p483 (emphasis added), MB, Vol. Il
Annex B37, quoted at MB, para 3.14.
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bathymetric chart§see sketcimap No. 4.2 and sketahap No. 4.3 apages 59 and 67)
demonstrate conclusively that the main channel of the Haegzhwhich meets the Bay of
Bengal is the channel which descends saatsterly to the east of the lawle elevation

known as New Moore Island.

433 I ndia submits, following the 1 CJb6s visidk
comparative images of Basgd e s hés and I ndiads proposed cha
in terms of width, depth, flow of water and comparative navigability, the main channel is the
easternmost channel, intersecting the closing line to the east of thieléolevation known

as New Moore Island. The charts which also show width and depth of the channels as well as

their continuous navigability confirm that I

4.34 Accordingly, the main channel meets the closing line2at A3 8 6 4 0The4 0 N .
mainstream of the main channel is8a® A 1 0 6 1H2nc@ the ldad terminus of India and
Bangladeshis@ 1 A3 8 6 480.A0 6N 3. 80 E (Point L)

IV. Bangl adesho6s I nterpretation

4.35 The language of the Radcliffe Award and the 1925 Notification do not support the

legal argument assembled in the Bangladesh Memorial in support of its proposed land
boundary terminus. None of the maps adduced by Bangladesh is of an authority comparable

to the Radcliffe map and none of the maps which Bangladesh adduced is consiktém wit
Radcliffe map. Nearly all of the texts offe
line are drawn from a mixture of sources that address neither the coastal facade of pre
partition British India nor the precise terminus of the boundary bettveedistricts of 24

Parganas and Khulna.

V. Conclusions

4.36 For the above reasons, India submits that

(i) The proper closing line in the estuary, delimiting the internal waters gigteion
India from the Bay of Bengal and, by operation of law, the waters di& land
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Bangladesh inthe s ai d estuary, runs f °B7BHBON ndi aod
89°054l0.60E t o Bangl ade s30@®B20K &420P0.20B.d at 21

(i) The land boundary terminus between India and Bangladesh is the point at which the
main channel of # Raimangal intersects with the above closing line. That point is
at2 1 A3806480.AHM06N3. 80 E

The accurate closing line and the-@alinates of the land boundary terminus #tesirated

on sketchmap No. 4.Gt pagero.
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CHAPTER 5

DELIMITATION OF THE TERRITORIAL SEA

5.1 This chapter first describes the law applicable to the delimitation of the territorial seas
of India and Bangladesh, which is to be found in Part Il, section 2, of UNCLOS and in the
case law $ection ). The law is then applied to the factéthe case $ection Il). Section

[I.LA explains that neither of the special circumstances invoked by Bangladesh necessitates a
departure from the median line. 8ection II.B the appropriate base points are identified. In

Sectionll.C the territorial sea boundary is determined by drawing a median line.

I. The Law Applicable to the Delimitation of the Territorial Seas of India and
Bangladesh

A. Article 15

5.2  The Parties agree that the applicable law for the delimitation of the territorialtsea
be found in article 15 of UNCLJY'. Article 15 reads:

nArticle 15

Delimitation of the territorial sea between States with opposite or
adjacent coasts

Where the coasts of two States are opposite or adjacent to each other,
neither of the two States is entitled, failing agreement between them
to the contrary, to extend its territorial sea beyond the median line
every point of which is equidistarirom the nearest points on the
baselines from which the breadth of the territorial seas of each of the
two States is measured. The above provision does not apply, however,
where it is necessary by reason of historic title or other special
circumstancesotdelimit the territorial seas of the two States in a way
which is at variance therewith.oo

5.3 As noted by Banglade¥Hi, article 15 of UNCLOS is virtually identical to article 12

of the 1958 (Geneva) Convention on the Territorial Sea and Contiguous Zonee ARicl

©YMB, para. 5.16: fAThe delimitation of the territori a
effected on the basis of the principles setoutinArc | e 15. 0

198 \B, para. 5.14.
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turn had its origin in the work of the Inter
the basis of the report of a group of experts that met in The Hague in Apri®}assided
on the median line approach in preference to other optioriading the perpendicular to the

general direction of the coasf)

5.4 Inits Memorial, Bangladesh assimilates the delimitation of the territorial sea with the
delimitation of maritime areas beyond the territorial sea (exclusive economic zones,
continental sh. This may be correct as regards the vesitablished method of delimitation
(equidistance/relevant circumstances). But the wording of article 15 is materially different

from that of articles 74(1) and 83(1). As the ITLOS has recently said, casesipgrtaithe
treatment of Arelevant <circumstanceso in th
Aare . . . not directly r el eNadnlikeattidesT4fle del i
and 83(1), there is no reference in article 15 thiemeng an equitable solution. Under
article157 and absent either an agreement or the necessity by reason of historic title or other
special circumstances to delimit the territorial sea otherividelimitation of the territorial

sea is to be effected by

At he median | ine every point of which i
points on the baselines from which the breadth of the territorial seas
of each of the two States is measured. 0

5.5 In the present case, there is no agreement between the Parties onntitatieli of

the territorial sed>. Nor does either Party claim the e;

199 |International Law CommissigiReport of the Committee of Experts on Technical Questions Concerning the
Territorial Sea,The Hague, 14 to 16 April 1958eproduced in English in N. Nandan and S. Rosenne (eds.),
United NationgConvention on the Law of the Sea, 1982ZZommentanyVol. Il, pp. 5963 (Annex IN-3). The
original French text of the report is reproduced inYearbook of the International Law Commissiviol. II,
1953,pp. 7#79.

110 gee thdnternational Law Commissid s Comment ary to arti cYearbodkdftref it s f
International Law Commissign Vo | . 1, 1956, p . 272), espewas al ly p
unable to support this last method of drawing the boundary. It was obpimion that it was often
i mpracticable to establish any fAgener al direction o
charts used for the purpose and. how much coast shall be utilized in attempting to determine any general
directionwh at ever 0. Consequentl vy, since the method of dr a
of the coastline is too vague for purposes of law, the best solution seems to be the median line which the
group of experts suggested. 0

1 pispute Concermig Delimitation of the Maritime Boundary between Bangladesh and Myanmar in the Bay of
Bengal (Bangladesh/Myanmar), Judgmerara. 150.

125ee MB, paras. 1.11, 1.28 and 5.16.
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meaning of article 1% Bangl ades h, however, asserts 1
circumstanceso whi ch nec e sebvedan the territdridd sebs istah e | i
curiously constructed 180° angdbesector starting from its proposed land boundary terminus,

rather than the median line.

5.6 The modern law concerning relevant circumstances in the context of delimitation of

the continental Ieelf and exclusive economic zon¥sand special circumstances in the

context of delimitation of the territorial sea are closely related. One similarity in the
understanding of the concepts of relevant circumstances and special circumstances is telling:

the modern case law regarding the territorial sea shows the same move away from an
expansive understanding of #Aspeci al circumst
and all equities to justify shifting their entitlements. Instead, the applicatiothef
equidistance method and UNCLOS rules regarding equidistance and the selection of base
points determine the delimitation in the territorial sea. Notably, Bangladesh was forced to
argue for precisely the opposite construction of article 15. While inptksent case

Bangl adesh argues that e q uapdori sharactercreguirthgp e s n a
a provisional equidistance line to be drawn and then adjusted to take special circumstances

i nt o c on'Siindangladéesh/Myanimar opposed theame claim by its opponent.

5.7 In Bangladesh/Myanmar My anmar sought to minimize t
StMartindés Island, arguing that #ndAspecial cir
equidi stance principle to cddstiadi®mmm rrésgonseundi sp

Bangladesh invoked the contemporary law on maritime delimitation: Bangladesh argued that

the coastline of St. Martinds I sland shoul d
Myanmar to persuade the Tribunal why St. Madis | s| and shoul d be tor
circumstance and it ha' Bangladesh durthér arguetetkat t h a

~

Myanmar had fAattempted to manufacture a 06spe

13MB, para. 5.16.
14 3ee chapter 6 below.
15MB, para. 5.35.

1% Myanmar Countei Memoiial in the Dispute Concerning Delimitation of the Maritime Boundary between
Bangladesh and Myanmar in the Bay of Bengal (Bangladesh/Myanpaags4.51-4.71.

17 bispute Concerning Delimitation of the Maritime Boundary between Bangladesh and MyanmaBay the
Bengal (Bangladesh/Myanmar), Judgmepdra. 142.
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of a mpesoegucap hi'tinraspohseedo Bangl adeshos i

nsi

Aequi di stanceo over Aspeci al circumstanceso

circumstanceso argument and held that Apur
territorial sea of the Partiesiso be del i mi t ed By ThafLOStheni di st &

properly applied the remainder of article
in the construction of the delimitation line is the selection of base points from which the

delimitai on | ine W,.I1l be drawno

58 Bangl awleftatedrsthe applicatiorof article 15 in its dispute with India is
unsurprising, given its shifting theory of equity; but what is good law for Bangladesh in its

dispute with Myanmar remains good law in its digpwith India.

B. The AngleBisector and the Case Law

5.9 ltis clear from the case law that the equidistamtevant circumstances method is to
be applied unless it is impossible to identify appropriate base points, rendering it unfeasible
to construct a prosional equidistance line. Only where this is unfeasible may recourse be

had to other metihodecswa.as the fAangl e

5.10 As confirmed by the ITLOS iBangladesh/Myanmarthe leading authority for the
modern law on maritime delimitation is the unanim¢@3 judgment in thélack Seacase.
However, in its Memorial Bangladesh emphasises two earlier decisions. Repeatedly citing the
GuinedGuineaBissauarbitration awartf’, Bangladesh would have this Tribunal return to a
decision which has long been consider@dvery special orfé’, and which has not
subsequently been followed. That case, remarkable for ignoring the rights of third parties, has

not and should not be followed.

18 |bid., para. 138.
19bid., para. 153.
120bid., para. 154.

2L Delimitation of Maritime Boundary between Guinea and GuiBesay Award of 14 February 1985L.M.,
Vol. 25, p. 252.

122 pissenting opiion of arbitrator Mr. Bedjaoui in the case concerning Erimitation of the maritime
boundary between GuindBissau and SenegaDecision of 31 July 1989UNRIAA, Vol. XX, p. 194,
para.104 and note 109.
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5.11 Bangladesh also relies on tBulf of Mainecase, in which a Chamber of the ICJ

appliedt h e #ba nsgelcet o *d Bangldeshocdntends that this was done because

features such as islands andibw de el evati ons fAsometi mes | yi
from terra firma . . . exert e® whatBangladdstf i c ant
fails to mention is that the Chamber explici
anglebi sect or method was that the establishmen

the difficulty of the persistent uncertainty as to sowemeit y over Mac'fiAas Seal

the ICJ explained iNicaraguav. Honduras

AThe Court not es t h &elimtation of the case con.
Maritime Boundary in the Gulf of Maine Area (Canada/United States
of America) t he o6 main reagmndo bfjercttiloen sCh amhuesri
equidistance in the first segment of the delimitation was that the
Speci al Agreement 6s choice of Point A
deprived the Court of an equidistance
points of which one is in thenghallenged possession of the United
States and the adt*her in that of Canadabd

In the present case, on the other hand, the line starting at the land boundary terminus is not
controlled by base points over which sovereignty is disputed. Moreover, coingiract
equidistance line based on base points located on the mainland coastidelelgvations of

India and Bangladesh accurately reflects the geographical reality of the Bay of Bengal.

Hence, the&ulf of Mainecase is of no relevance to the delimdatin the present case.

5.12 Bangladesh, in addition, misusésicaragua v. Honduras?’. Through its heavy

emphasis upon one sentence taken out of context from that judgment, Bangladesh would have
this Tribunal mi sconstrue i ttsn tliseaespectaslitwoh ol di |
fold, the second element being an extension of the finst, the coast of the Bengal Delta is

said to be fAamong t he? seoomdduetongohabctimate change, t h e

12 MB, paras. 6.8%.90.
1241hid., para. 6.88.

12 Delimitation of the Maritime Boundary in the Gulf of Maine Area (Canada/United States of America)
Judgmentl.C.J. Reports 1984%. 232, para. 211.

126 Territorial and Maritime Dispute between Nicaragua and Honduras in the Caribbean(iSiearaguav.
Honduras), Judgmentl.C.J. Reports 20Q7p. 743, para. 279.

127\B, para. 6.78.
1281bid., para. 6.77.
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parts of the Delta currently constitutingnd territory could be submerged in a more or less

foreseeable futuré’.

513 According to the first argument, A t] he f
massive sediment flows, leelevations, large and frequent storms and, increasingly, climate
chargeiinduced sea level rise constantly reshape the Delta. As a result, the base points used

to plot an equidistance lirieand thus the line itself this year might be very different from

next year. Indeed, todayods coas®Wl obase poin

514 The I CJ only malbdesestond iam dengt mi ni ng t
in Nicaraguav. Hondurasi as it confirmed in th@&lack Seacasei because choosing base
points near the land boundary terminus was impossible, and so an equidistarmould not

be drawn. In th@8lack Seaase, the ICJ stated:

AFI rst, the Court wild@ establish a pr o
methods that are geometrically objective and also appropriate for the

geography of the area in which the delimitati®to take place. So far

as delimitation between adjacent coasts is concerned, an equidistance

line will be drawn unless there are compelling reasons that make this

unfeasible in the particular case (Jesritorial and Maritime Dispute

between Nicaraguaral Honduras in the Caribbean Sea (Nicaragua

v. Honduras), judgment, 1.C.J. Reports 2007 ,(Ip. 745, para.

28 1% 6

5.15 The circumstances in the present case are in no sense comparable to those in
Nicaraguav. Honduras In that case, Cape Gracias a Dios cdedisf the delta formed at the
mouth of the boundary river, the River Coco
and the surrounding areas is worth repeating. Concerning the sedimentation process in the

Ri ver Coco, t he Co u reffectgsathe dapid dcdretian and inevitablen ot a b
advance of the coastal front due to the constant deposition of terrigenous sediments carried by

t he ri ver®TheleJcontinieds e a o

129 bid., para. 6.81.
130bid, para. 6.77.

131 Maritime Delimitation in the Black Sea (Romania Ukraine), Judgment, 1.C.J. Reports 20q2 101,
parall6.IntheFench version of the | udagereperinettenfipsak e t hi s unf

132 Territorial and Maritime Dispute between Nicaragua and Honduras in the Caribbean(ISiearaguayv.
Honduras) Judgmentl.C.J. Reports 20Q7p. 672673, para. 31.
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AThe River Coco has been progressively
Dios towards the sea carrying with it huge quantities of alluvium. . . .

In sum, both the delta of the River Coco and even the coastline north

and south of it show a very active morgiynamism. The result is

that the river mouth is constantly changing its g€hagnd unstable

islands and shoals form in the mouth where the river deposits much of

its sédimento

This morphedynamism was, in fact, so active that the point fixed as the land boundary
terminus at the mouth of the River Coco in 1962 was located as fame mile inland from

the mouth of the river by the time of the pleadings less than 40 yeat&*later

5.16 The decisive factor, at this step of the delimitation process, is not whether the relevant
coasts of the Parties are stable or not throughout their Wdrgdéh, but whether base points
appropriate for drawing an equidistance line can be determined on these coasts. The
consequences of the instability of the coastal featurdsidgaraguav. Hondurasfor the
determination of base pointgere of an entirelyifferent order from those in the present case,

notwithstanding the dramatic presentation by Banglddesh

5.17 Not only was the river mouth extremely unstable, it also created a highly unusual land
boundary terminus point: the land boundary ran along the nargd@ape Gracias a Dios that
projected, needike, into the sea. As a consequence, if any two base points were to have
been used for the purposes of generating a provisional equidistance line, the Court would
have had to select two points along opposdessof the needieke Cape. Even if two such

base points could have been forced upon the geography of the Cape, they would have formed
the base for a completely arbitrary equidistance line. The exceptional configuration of Cape
Gracias a Dios is apparefibom sketchmap No. 5.1 at pag89r epr oduci ng ¢t he
judgment inNicaraguav. Honduras®. As this map makes clear, the land boundary between
Honduras and Nicaragua terminates along a ndé@lecape and poses insurmoaiolie

difficulties to finding sound base points.

133|bid., p. 673, para. 32.
1341bid., p. 692, para. 99 and p. 693, para. 101.
135 5ee e.g., MB, paras. 22722 and 6.7%.80.

136 Territorial and Maritime Dispute between Nicaragua and Honduras in the Caribbean(ISiearaguayv.
Honduras) Judgmentl.C.J. Reports 200 p. 762.
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5.18 Because the Bangladesh Memorial neglects this critical aspect of the decision, it is

worth quoting the judgment with enough conte

A[t] he pair of Ilied ®reeagh banknaof the River be i dent |
Coco at the tip of the Cape would assume a considerable dominance
in constructing an equidistance line, especially as it travels out from
the coast. Given the close proximity of these base points to each
other, any variationor error in situating them would become
disproportionately magnified in the resulting equidistance lirte2
Parties agreemoreover, that the sediment carried to and deposited at
sea by the River Coco have caused its delta, as well as the coastline to
the north and south of the Cape, to exhibit a very active merpho
dynamism. Thus continued accretion at the Cape might render any
equidistance lineso constructedoday arbitrary and unreasonable in
the ned¥ futurebd

5.19 Thus, in Nicaragua v. Honduras equidistane was unfeasible because it was
impossible to find base points on the tip of the needle. As the larger context from the
judgment makes clear, it was not the mere presence of deltaic coasts that thwarted the
drawing of an equidistance line; the accretidnsediment along the delta merely made
evident the arbitrariness of wusing Atwo si d:
reason sediment was mentioned at allNicaraguav. Honduraswas that the geologic
Aneedl ed t hat s oanegeidiseante lindhnaghtdatelachainge ds foonfation as
sediment continued to be deposited in the future. This exposed the absurdity of proposing
base points that the Court had already dismissed as unfeasible. That this is the clear import of
thissectiooof t he judgment is confirmed when the ¢
circumstances in the current casés impossible for the Court to identify base poiatsl

construct a provisional equidistance line for the single maritime boundary itdedim

maritime areas off the Partiesd mainland coa

520 't should further be not-@égynamias mad hwasi anp
agreement between Nicaragua and Honduras. It would, of course, be an error to recast this
point of factual agreenm¢ between the Parties regarding the unfeasibility of coastal base
points on their own coasts as a general equitable principle applicable beyond Cape Gracias a
Dios. It is not applicable to the relevant coasts of the Bay of Bengal in the instant case.

137\bid., p. 742, para. 277 (emphasis added).
138 bid., p. 743, para. 280 (emphasis added).
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5.21 Remarkably, Bangladesh presentsdiata about the probative valud sediment as if
they were the principal holding dflicaraguav. Honduras This is a misreading of the
decision; moreover, it cannot be reconciled with Black Seajudgment, which cited
Nicaraguav. Hondurasfor the proposition that it is onlynfeasibiity that can call for the
abandonment of the drawing of a provisional equidistance line as an otherwise indispensable

step in the delimitation proc€ss

5.22 The second objection by Bangladesh to the application of the equidistdexant
circumstances method based on a prediction as to the effect of global climate change,

which will allegedly:

Afaffect the two sides of the Bengal D
average height above skel of the moribund delta is lower than the

average height above skvd of the active delta. The consequence is

that more of I ndiabs deltaic coast wil!/
l evel s t han Bangl adeshoés. According t
published in the journalNature Geosciengebased on current

predictionsthe face ofthe Bengal Delta less than 90 years into the

future wil/|l |l ook consi d®rably different

5.23 Article 7(2) of UNCLOS, to which both Bangladesh and India are Parties reads:

AWher e because of t he presence of a
conditions tle coastline is highly unstable, the appropriate points may

be selected along the furthest seaward extent of thevker line

and, notwithstanding subsequent regression of thenater line, the

straight baselines shall remain effective until changethbycoastal

State in accordance with this Conventio

Even though article 7 concerns straight baselines (and not the fixing of base points for the
purposes of delimitation), the principle in article 7(2) may be taken into consideration in the

present case

5.24 In Tunisia/Libyat h e I CJ emphasi sed t hat what ma
circumstances as they exi st todayo adayd At he

coastso:

139 Seesuprg para5.14
140\MB, para. 6.81 (footnote omitted).
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AThe function of the Court I's to make
required forthe application of international lawt is of the view that

what must be taken into account in the delimitation of shelf areas are

the physical circumstances as they are today; that just as it is the

geographical configuration of the presefdy coastsso also it is the

presertday seabed which must be considerel is the outcome, not

the evolutioninthelong i st ant past, which is of i mp
525 I n the absence of any Adcompelling reaso
provisional equidistancerlie Aunf easi bl e i W, thahlme mpuatrbei cul a

constructed from appropriate base points determined on the relevant coasts of the Parties.

5.26 In short, the applicable standard for deviating from the equidistance method in favour
of the bisector mébd is the impossibility of identifying appropriate base points, rendering it

unfeasible to construct a provisional equidistance line.

C. Other Relevant UNCLOS Atrticles

5.27 In addition to article 15, other provisions of Part Il, Section 2, of UNCLOS (articles 5

9 and 13) are relevant to the present delimitation.
5.28 Article 5 (Normal baseline) provides as follows:

AExcept where otherwise provided in th
baseline for measuring the breadth of the territorial sea is the low

water line along the&oast as marked on largeale charts officially
recognized by the coast al State. o

5.29 Article 9 (Mouths of rivers) reads:

Alf a river flows directly into the seeé¢
line across the mouth of the river between points on thewater
line of™its bankso

141 Continental Shelf (Tunisia/Libyan Arab Jamai), Judgment, I.C.J. Reports982 p. 54, para. 61

(emphasis added) . See al so: A. H. A. Soons, AThe Ef
B 0 u n d a Netherlandls International Law Reviewol. 37, 1990, pp. 22829 (Annex IN-20); and
Y. Tana k a, ARefl ections on NN&caragtaiHomdurad e Is ieZ@iisahriftt fiir o n i n

auslandisches offentliches Recht und Vélkerregbt 68, 2009, pp. 92526 (Annex IN-33).

142 Maritime Delimitation in the Black Sea (Romania Ukraine), Judgmentl.C.J. Reports 20Q9. 101,
para.116, referring toTerritorial and Maritime Dispute between Nicaragua and Honduras in the Caribbean
Sea (Nicaragua. Honduras), Judgment, 1.C.J. Reports 2007745, para. 281.
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Unlike article 10 (Bays), article 9 is not limited to the case where the mouth of a river falls

within the territory of a single State.
5.30 Finally, article 13 (Lowtide elevations) provides:

A 1 .lowAide elevation is a naturally fmed area of land which is
surrounded by and above water at low tide but submerged at high
tide. Where a lowtide elevation is situated wholly or partly at a
distance not exceeding the breadth of the territorial sea from the
mainland or an island, the lewater line on that elevation may be
used as the baseline for measuring the breadth of the territorial sea.

2. Where a lowtide elevation is wholly situated at a distance
exceeding the breadth of the territorial sea from the mainland or an
island, ithasno erri t ori al* sea of its owno

[I. The Application of the Law to the Facts of the Present Case

5.31 As explained in chapter 4 above, the land boundary terminus, which is the starting

point for the maritime delimitation, was determined at the time of the independémhudia

and Pakistan in August 1947, and has not subsequently changed. The land boundary terminus
(PointL) hasthecor di nates 21A380640.40 N, 89A10613. 8¢

5.32 In Subsection Abelow, it will be shown that Bangladesh has failed to establish the
presence f oéspecial circumstancesd6 by reason of
finecessary o del i mit the territorial seas of the
the normal equidistance lin8ubsection Bthen sets forth the base ptErapplicable to the
delimitation of the territorial sea. Bubsection Cthe median line is constructed on the basis

of these base points.

The precise impordi onéctlhe iwnt a sTheiFdehch s beginssithuhec | ear .
wor ds: ASi un fl euve se | et.t.®Theraism refe@ncaerte an egtuarpia f or m
the English text.

144 ow-tide elevations are also referred to in article$) Znd 47(4) of UNCLOS, but these provisions are not
relevant in the present case.
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A.Bangl adesh Has Failed to Establish the F

5.33 Under article 15 it is for the party asteg the existence of special circumstances to

make out the case for departing from the median line. As the International Court stated in
Nicaraguav.Honduras f Articl e 15 of UNCLOS itself env
of a medi an terenteis necessaryebly yeasanwof historic title or special

circumst aficelsat.er. i.ndot he same paragraph the
described i n BaAngladesb/Myanmdrthed ITLOS noted the absence of
Acompel | i npisonsengpérieuseslo fMiat justified treating

special circumstance for the purposes of artic®®1Fhus, the median line is the general
rul e; a variant necessitated by Ospecial cir
be compelling reasons. It is thus for Bangladesh to show that there are special circumstances

that necessitate a departure from the median line. This Bangladesh has failed to do.

5.34 In chapter 5 of its Memorial, Bangladesh argues that there are two distic@l spe
circumstances which necessibtiasteecttom® anep lhiod:

del i mitation of the Partiesd territorial s ea

() coastal instabilit}’, making it, in Bangl adeéeinmbs wor
impossiblei to establish stable basepoints from which to construct any meaningful
equi di s t“&(sulssectioh 1d&ow)pand

[t he concave natur e “qsubsetiombelegsd e s hods coast

Even i f -kihse citaonrgd ew equod nod, Bagtadephrhasantisappliéd it in a

most extraordinary fashidisubsection 3 below)

145 Territorial and Maritime Dispute between Nicaragua and Honduras in the Caribbean(iSiearaguav.
Honduras) Judgmentl.C.J. Reports 20Q7p. 744, para. 280

148 Dispute @ncerning Delimitation of the Maritime Boundary between Bangladesh and Myanmar in the Bay of
Bengal (Bangladesh/Myanmar), Judgmerara. 152.

147\MB, paras. 5.405.44.
148 VB, para.5.2.
149\MB, paras. 5.4%.47.
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1. Coastal Instability

535 Bangl adeshads factual assert i messwhiehbito ut t
describes repeatedlyi with a variety of colourful expressiolt§ are answred in chapte?

above, where it was explained tlia¢ coast of the Bay of Bengal does pmsent an unusual

case of coastal fluctuation and, on the contrary, has demonstrated relative stability over the

years, maintaining the general configurationhef coast™.

5.36 Although only covering a small part of the relevant coasts, figure 2.3 in Volume II of
Bangl adeshdés Memori al il lustrates the stabil
surprise. As Bangladesh acknowledges, the Bengal Delta d&erggast in the vicinity of the
boundary between the Parties, Aiis the worl
Su n d a MPbaadnas i well known, mangroves have a stabilizing effect on the ‘Cddsts

any event, the issue is not instabilggr se but whether it prevents the designation of base

points.

5.37 What the Tribunal has to do in the present case is to identify appropriate base points

for drawing an equidistance line; it is not required to ascertain whether the relevant coasts of

the Parties aretable or not throughout their whole length. Nor is it confronted with a
coastline that renders the selection of appropriate base points unfeasible. Bangladesh already
attempted to argue that before the ITLOSBangladesh/Myanmamvithout success*. The

ITLOS noted, in its discussion of #APoint b2, ¢
Acharacterized bylyaawmersynoacctuicshe trhanphd he | o

this year might be very differenfisdtriosnf iigd tl

Y Among the more col outrufruel oafr et hilet heeo atsrtaanls i gendgrnaap hy o,
mi grationo, fla uniquely wunstable coastlineo (all e X [
of Bangladesh, MB, para. 5.17).

151 5ee chapter 2, parés252.26
152MB, para. 2.16; see also MB, Vol. Il, Figure 2.2.

¥G. Prasetya, fiThe Role of Coastal Forests and Trees
Fortuna, JBroadhed and R. Leslie (edsoastal Protection in the Aftermath of the Indian Ocean Tsunami:
What Role for Forests and Trees?, Proceedings of the Regional Technical Wokdsholpak, Thailand, 28
31 August 2006 FAO, 2007, notably pp. 10405, 108 and 120 vailable at http://www.fao.org/
forestry/131910ce216e2fd6097aecc9708480cec2b6d)).(atinex IN-31); see also chapt@r para2.26.

1% Dispute Concerning Delimitationf she Maritime Boundary between Bangladesh and Myanmar in the Bay of
Bengal (Bangladesh/Myanmar), Judgmepdras. 2466, especially at paras. 244 and -26P.
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the five base points selected by Myanmar are the appropriate base points on the coasts of the

Parties for constructiny>the provisional equ

5.38 In Nicaraguav. Honduras it was impossible to identify appropriate base points, bu
this task poses no great challenge in the present case.

5.39 Thus the Nicaragua v. Honduras Aunf easi bilityo excep
equidistanckelevant circumstances method is not applicable here: while the accretion of
sediment may change to a certain degreeré¢t®vant coastlines (as is generally the case
where rivers flow into the sea), Bangl adesh
t hat posed by Cape Grac-1 akea PpProsrudhemei nt

land-boundary terminusbetween Bangladesh and India. There is no factual basis for

Bangl adeshodés | egal arguments to the effect

adoption -bfsaotdédmnagfer the delimitation of t
2. Concaviy

540 Any argument based od oncavityé is | ikely to be at

when it relates to a narrow belt such as thad2ticalmile territorial sea. For the purpose of
delimitation of the territorial sea neither the relevant coast of Indiaha of Bangladesh

shows any marked concavitZhapter 6 below explains that concavity is not a relevant
circumstance in maritime delimitatioper sé°®. Furthermore, that chapter shows that the
starting point of the delimitation line is not, in fact, lwmh in a concavity” that

Bangl adepsrhobcsl asiemlefd fienti tl emento to a contin
cannot constitute a relevant circumstance as such; and that in any case the effect of the line
determined in the ITLOS judgment of 14 Mar2012, combined with the line proposed by

India in the present case, already gives Bangladesh access to the continental shelf beyond 200
nauti cal mi | es, anaf fcoo nsfefjaietnt tan nes dilctut f

delimitation liné>®.

1% |bid., para. 266.

1% Seeparas6.636.71below.
157 See parab.75below

138 See parass.77-6.85below
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3.Bangladesh s Mi sapplication of the BisecH!

541 Bangl adesh then-bpsepotoes mehé oldagmgdiimgv i ng n
or otherwisei as to why the drawing of a provisional equidistance line is unfeasible; it
merely relies on the fathat this methd has been used in the pdsis therefore only for the

sake of completeness that I ndia notbeetort hat t

met hodo by Bangladesh is plainly erroneous.

5.42 As explained in detail in chapter 6, Bangladesh distbgsconcept of relevant coasts

in order to obtain a wholly artificial Aangl
does so in two separate (alternative)ways | n order to construct th
relevant coastBangladeshmoves the starting point of its claimed coastal facade northward

and moves that of the Indian alleged coastline south¥ar8ls a result the two starting
points do not <coincide: t hat of the Bangl ad
claimed landterminus while that of the Indian line lies south of that terminus. At the same

time, Bangladesh artificially shifts the respective directions of the lines: northward in the case

of the Alndiads deltaic coasto aredtsaowet lcwars
The obvious aim of this double manoeuvre is to push the delimitation line westward and to
generate an artificial and unfounded 180° bisector line, whithpsrhaps unsurprisinglly

very much in its favodf*. Figure 6.17 of Bangladesh Merairis telling in this respect.

543 Bangl adesho6s other fAalternativeo relevant
form of a straight line in fAthe gefeasal dir
can be seen in f i gMemerial$ this 8traighf lineBlaes got cardelate h &
with the coast but rather runs over the $eaving more than 11,463 square kilometres of sea

north of that secalled coastlin®* Such a line is clearly entirely disconnected from the
general direction othe coast and is wholly unjustifiedhe resulting perpendicular is as

unjustified as the straight line from which it stems.

159 Seeparas6.17-6.30below
1%0MmB, para. 6.105.

161 pid.

%2 |bid., para6.103.
183bid., Vol. Il, Figure 6.18.

Eor an extensive anal y snstmctionbfthB elevart ecoase sek pa8as’-6.30r one o u s
below.
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5.44 Were a proper angleisector line adopted, it would be drawn very differently:

() The apex of the angle would be at Point L, thenteal point of the land boundary,
as seen on sketehap No. 5.2 at pag#9.

(i) The sides of the angle would be the first segments of the relevant coasts of the
Parties, that is, respectively, in the case of India, the segment running in a roughly
westerly diection from the land boundary terminus with Bangladesh to the eastern
bank of the Hooghly River estuary; and in the case of Bangladesh, the segment
proceeding in a roughly easterly direction from the land boundary terminus with
India to the mouth of the Mgana River.

(iif) Consequently, the resulting bisector would run in a seasiterly direction at 168.8

degrees, as shown on sketohp No. 5.2.

5.45 However, India reiterates that there is no reason whatsoever to have recourse to the
Aangl eector npeesenteaak@& i n t he

B. Identification of Base Points

5.46 As explained inSection |above, article 15 of UNCLOS provides that, absent
agreement, historic title or other special circumstances, the boundary between the territorial
seas shall be fit nteof wimehdsiequidistdnt frone theeneagest points on
the baselines from which the breadth of the territorial seas of each of the two States is
measured. 0 There I s i n the present case
circumstance
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5.47 Neither Party is relying, for the purposes of the present delimitation, on straight
baselines drawn in accordance with article 7 of UNCLOS. Bangladeginessky
acknowledges that, as its 1974 straight baselines are not in accordance with UNCLOS, it is
not relying on them in these proceedings. I 1
relies only on base points along its coast on the Bay of Béfigandia does not accept

Bangl adeshods criticism fbutinmanieverd doesmot imterslt r ai
to rely on them for the purposes of the present delimitation of maritime zones between India

and Bangladesh.

5.48 Bangladesh has not listedyabase points in its Memorfél. It has, instead, seen fit to

rely exclusively (and wron®ligecotordDhéi nensili
Bangladesh has elected not to identify base points cannot prevent the application of article 15

of UNCLOS. It is ultimately for the Tribunal to identify appropriate base points for the

application of article 15.

5.49 In identifying appropriate base points in accordance with the provisions of Part I,
section 2, of UNCLOS, the Tribunal will apply the welladdtshed methodology developed

in the case law of international courts and tribunals. As both then@ the ITLOS have

made clear, the Tribunal need not base itself on the choice of base points made by one of the
Partied®. In Romaniav. Ukraine thelCJpr oceeded fAto identify bas
relevant coast or coasts which mark a significant change in the direction of the coast, in such

a way that the geometrical figure formed by the line connecting all these points reflects the

directionoftet coa st 1l i neso

¥“MB, para. 3.26. See also MB, para. 5.20:addptBlangl ade
in19740.

186 Notification S.0.1197(E) depicted in MB, Vol. II, Figure 3.8ee MB, paras.30 and 5.25.28.

187 Bangladesh adopted the same approacBangladesh/Myanmarwhere it equally did not list any base
points; the ITLOS nevertheless preded to select base points (those proposed by Myanmar plus one other):
Judgment of 14 March 2012, para. 266.

188 Maritime Delimitation in the Black Sea (Romania Ukraine), Judgment, 1.C.J. Reports 20q2 108,
para.137;Dispute Concerning Delimitation dfie Maritime Boundary between Bangladesh and Myanmar in
the Bay of Bengal (Bangladesh/Myanmar), Judgnyeena. 264.

189 Maritime Delimitation in the Black Sea (Romania Ukraine), Judgment, 1.C.J. Reports 20Q® 105,
para.127.
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5.50 There is extensive State practice, in line with article 13 of UNCLOS, involving the
use of the lowwater lines on lowtide elevations as the baseline for measuring the territorial

sea, and the use of base points on suchaater lines fothe purposes of delimitatiof!.

5.51 In Qatar v. Bahrain, the ICJ considered various questions concerningtidsv

elevationd™. It concluded that, in that case, there was

Aino ground for recognizing-inehe right of
the lowwater line & those lowtide elevations which are situated in

the zone of overlapping claims, or for recognizing Qatar as having

such a right. The Court accordingly concludes that for the purposes of

drawing the equidistance line, such ltide elevations must be

disre g arlfe d o

5.52 The decision iMatar v. Bahrainwas based on the specific facts of that case, and in
particular on the location of the letide elevations at issue and the disputed sovereignty over
them. There is nothing comparable in the present case. pmdkent case, the first task of the
Tribunal will be to determine the land boundary terminus. Once the location of the land
boundary terminus/start of the maritime boundary is determined (see chapter 4 above), the
appurtenance of the two letide elevatios relevant to the present case will be clear since
they lie respectively on the Indian and Bangladesh side of any conceivable median line. India
and Bangladesh are therefore entitled, under article 13 of UNCLOS, to identify base points

on these lowtide ekvations for the purposes of delimitation.

553 The starting point for the delimitation i
89A10613.80 E (Point L).

5.54 As can be seen clearly on sketolap No. 2.2 at pagk/, the lowtide elevation

known as New Moore Island is located to the saugist of point L. The entirety of the lew

"Aslongagoas 1993, Boett wrote: Aln general, all of these fea
low-tide elevations] will be valid for use as basepoints, in conjunction with the equidistance method, where
they can be regarded as forming an integral part of thstc®his is a matter of judgment, not a matter of any
rul e or 8eeD.i nBawetnt. ,0 Al s| and sTide Revatidnsin MaRtene Baundaryand L 0
Del i mi timredtliGharneyoand L. M. Alexander (edd$tternational Maritime Boundaried/ol. I, 1993,
p. 151.

1 Maritime Delimitation and Territorial Questions between Qatar and Bahrain (QatdBahrain), Merits,
Judgment, I.C.J. Reports 20(dp. 97103, paras. 18209.

172 |bid., pp. 102103, para. 209. In the case concernSmyereignty owePedra Branca/Pulau Batu Puter,

Middle Rocks and South Ledgbée Court held that sovereignty over South Ledge (atidev elevation)
bel onged Ato the State i n tIlCA Reperts20QP.4a0l,ipard.299.ea of whii

102



tide elevation | ies west of the | and boundar

territorial waters.

5.55 For the purpose of delimiting thertgorial seas, in accordance with article 13 of
UNCLOS, it is proposed that the following two base points should be selected on the Indian

side, located on New Moore Island:

-1 21A37650.70 N 89A08649.90 E
[-2 21A35630.00 N 89A09640.60 E

(@}

The following tree base points have been selected, for the purpose of delimiting the

territorial seas, on the Bangladesh side:

B-1 21A38656.00 N 89A12641.80 E
B-2 21A38657.40 N 89A140647.60 E
B-3 21A37632.70 N 89A200625.50 E

The first two of these base points areaistd on the lovwvater line on the coast of
Bangladesh (on the prominent peninsula at the east side of the estuary). The third is located

onalowt i de el evation within 12 nautical mil es

5.56 These base points were identified sinagythre the most prominent points controlling

the simplified equidistance line. They are located where the coasts are sufficiently stable for
the identification of base points. In particular, as explained in chapter 2 above, the stability of
the low tide edvation known as New Moore Island is apparent from both from recent satellite
imagery which clearly shows New Moore above sea level and its appearance on maps of the

area for decadé€,

557 Both I ndiads and Bangl adeshods tabcafineinpoi nt
the territorial sea are shown sketchmap No. 5.3 at page07.

13 Seesupra, para2.7.
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C. Construction of the Median Line

558 Beginning from the | and boundary ter minus:¢
L), the median line delimiting the territorial seas of India Badgladesh is then constructed

using the base points identified in the precedingsadtion as follows:

i) Starting from the | and boundary ter minus
E), the boundary follows a geodetic azimuth of 149.3° until it reaebad T1, with
theccor di nates 21A37615.70 N, 89A110607.60

(i) From Point T1, the boundary follows a geodetic azimuth of 129.4° until it reaches
Point T2, withthecw r di nates 21A35612.70 N, 89A13606:¢

(iif) From Point T2, the boundary follows a geodetioragh of 144.2° until it reaches
Point T3, withthecao r di nates 21A32625.70 N, 89A156

™

(iv) From point T3, the boundary follows a geodetic azimuth of 168.6°, until it reaches
the end of the delimitation line in the territorial sea, at a distance dcdidtital miles

from the | ow water l i ne of both Statesbod

The construction of the median line, along with its controlling base points is shown on
sketchmap No. 5.4 at pagH09

5.59 The median line in the territorial sea thus constructed is showketohmap No. 5.5
at pagelll

[ll. Conclusions
560 Neit her of t he nspeci al circumstanceso
drawing obiaactiamagl lei ne, or any other depar:

the alleged instability of the coastline, nor it®ncavity, have the effect alleged by
Bangladesh.

561 The boundary between the territorial sea:

median line every point of which is equidistant from the nearest points on the baselines from
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which the breadth of therter i t or i al seas of each

out in paragraph 5&above and illustrated on sketotap No. 5.5 at pagell
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CHAPTER 6

DELIMITATION OF THE EXCLUSIVE ECONOMIC Z ONE AND THE
CONTINENTAL SHELF WI THIN 200 NAUTICAL MI LES

61 The present chapter discusses the miscongc
out the correct rules applicable to the delimitation of the exclusive economic zone and the
continental shelf within 200 naoél miles. The chapter then elaborates on the concrete
application of these principles in the present case. The issue of the delimitation of the

continental shelf beyond 200 nautical miles is dealt with in chapter 7 below.

6.2  This chapter includes four semtis:

- Section | sets out the applicable law on the delimitation of the exclusive economic

zone and the continental shelf;

- Section Il describes the relevant coasts of the Parties and the relevant area to be

delimited in the present case;

- Section Ill appliesthe now wele st abl i shed fAequi di stance/ |
threestage method to construct the maritime boundary between India and

Bangladesh; and,

- to concludeSection IV describes the delimitation line thus established.

I. The Applicable Law on the Delmitation of the Exclusive Economic Zone
and the Continental Shelf

6.3 UNCLOS sets out the gener al principles f
zone and continental shelf in two separate provisicasicle 74 describes the delimitation of

the exclus/e economic zone where States claim potentially overlapping areas, while article

83 does the same for the continental shel f.
articles are identical in their content, differing only in respect of the designaititime o
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maritime area t% InwteBlack Seachse,the £p pskfyllp combined

articles 74 and 83 into a single unified text which is reproduced below:

Al. The delimitation of the exclusive
shelf] between Statesvith opposite or adjacent coasts shall be

effected by agreement on the basis of international law, as referred to

in Article 38 of the Statute of the International Court of Justice, in

order to achieve an equitable solution.

2. If no agreement can be readhwithin a reasonable period of time,
the States concerned shall resort to the procedures provided for in Part
XV.

3. Pending agreement as provided for in paragraph 1, the States
concerned, in a spirit of understanding anebperation, shall make
every dfort to enter into provisional arrangements of a practical
nature and, during this transitional period, not to jeopardize or hamper
the reaching of the final agreement. Such arrangements shall be
without prejudice to the final delimitation.

4. Where therés an agreement in force between the States concerned,
guestions relating to the delimitation of the exclusive economic zone
[the continental shelf] shall be determined in accordance with the
provisions of> the agreement. 0

6.4 In accordance with articles 7daragraph 1, and 83, paragraph 1, ofhNCLOS, the
delimitation must achieve an equitable solution on the basis of international law as referred to

in article 38 of the Statute of the ICJ. While UNCLOS is clear in respect to the result to be

achieved,

iis silent so far as concerns the method for achieving such a solution. This lacuna

has been progressively filled by the céss of the ICJ and of various arbitral tribunals, as

was expressly acknowledged by the ITLOS in its judgmeBaimgladesh/Myanmar

fiDeci sions of i nternational courts and

38 of the Statute of the ICJ, are also of particular importance in

determining the content of the law applicable to maritime delimitation

under articles 74 and 83 of the Conventidn. this regard, the

Tribunal concurs with the statement in the Arbitral Award of 11 April

2006 that: 6ln a matter that has so s
60 years, customary law also has a particular role that, together with

judicial and arbitraldecisions, helps to shape the considerations that

apply to any pr oArbératien betweendBarbadasi t at i on o

17 Dispute Concerning Delimitation of the Maritime Boundary between Bangladesh and Myanmar in the Bay of
Bengal (Bangladesh/Myanmar), Judgmepdra. 182.

75 Maritime Delimitation in the Black Se@Romaniav. Ukraine) Judgment!.C.J. Reports 20Q9pp. 7475,

para. 31.
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and the Republic of Trinidad and Tobago, relating to the delimitation
of the exclusive economic zone and the continental shelf between
them, Decision of 11 April 2006, RIAA, Vol. XX\Vll, 147 at pp.
210211, pa¥®a. 223).0

Thus,

Al nternati onal courts and tribunals hav
on maritime delimitation which has reduced the elements of

subjectivity and uncertainty in theletermination of maritime
boundaries and in the choilfe of methods

And, as a result:

A[t] he Tribunal notes that jurisprudenc
the equidistance/relevant circumstances method. This is the method

adopted bynternational courts and tribunals in the majority of the
delimitation cases t'hat have come befor

6.5 The modern international law on maritime delimitation has been very clearly set out

in the most recent judgments of the ICJ and of the ITLOS. Incpéatj theBlack Seaand
Bangladesh/Myanmgudgments precisely describe how courts and tribunals should interpret
articles 74 and 83, which are silent on th
solutiond they ment i on enoddubtthatkireordertoeachieve tinh at t
equitable solution the 0equistdge anethod enast bee |l e v a

applied”®

~

Al n BtatkeSeacase, the ICJ built on the evolution of the

jurisprudence on maritime delimitation. In that case, 8J gave a

description of the threstage methodology which it applied. At the

first stage, it established a provisional equidistance line, using

methods that are geometrically objective and also appropriate for the

geography of the area to be delimitédSo f ar as del i mitati on

7% Dispute Concerning Delimitation of the Maritime Boundary between Bangladesh and Myanmar in the Bay of
Bengal (Bangladesh/Myanmar), Judgmepdra. 184. See also, appended to jidgment, the declaration of
Judge Treves, pp-2 and further the declaration of Judge Wolfrum, p. 2.

7 Dispute Concerning Delimitation of the Maritime Boundary between Bangladesh and Myanmar in the Bay of
Bengal (Bangladesh/Myanmar), Judgmepdra. 226.

178 |bid., para. 238; see also paras 2&2; see alsdMaritime Delimitation in the Black Se@Romaniav.
Ukraine), Judgmentl.C.J. Reports 2009. 101, paras. 116 and 120 and p. 103, para. 122.

179 Maritime Delimitation in the Black Sea (RomamialUkraine), Judgment, 1.C.J. Reports 2048 101, paras.
118122 andDispute Concerning Delimitation of the Maritime Boundary between Bangladesh and Myanmar
in the Bay of Bengal (Bangladesh/Myanmar), Judgireara. 223.
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adjacent coasts is concerned, an equidistance line will be drawn

unless there are compelling reasons that make this unfeasible in the

par t i c uMatime Daimitation in the Black Sea (Romama

Ukraine), Judgment,C.J. Reports 2009. 61, at p. 101, para. 116).

At the second stage, the 1 CJ ascertain
calling for the adjustment or shifting of the provisional equidistance

l ine in order to aadbidi &ppelOhpara.equi t abl e
120). At the third stage, it verified that the delimitation line did not

|l ead to d6éan inequitable result by r easc
between the ratio of the respective coastal lengths and the ratio

between the relevant maritime area of eStite by reference to the

del i mi t alid,ormtl ipned d®, para. 122).0

6.6 By use of this method, the need for fairness and equity is now expressed more
predictably: equity is only introduced after a provisional equidistance line has been
constructed;at that point, the function of equity is to determine whether the default
equidistance linesshould be shifted. An equitable consideration is also brought to bear as a
last step of the delimitation enquiry, as tribunals conduct a narrowly tailored

Apr opmaltiitydo anal ysi s.

6.7 When asked to delimit overlapping claims to the continental Soelfexclusive

economic zong in the Black Seacase, the ICJ established a clear and straightforward

met hod. Keeping in mind fthe proi mci pal eprtehlaitr
step, t he court or tribunal mu s t Adet er mi ne
rights of these countries to tlentinental shelf and the exclusive economic zone™® . o
Similarly, in Bangladesh/Myanmathe ITLOS cited the@rinciple that the land dominates the

sea, as well as the famoNerth Sea dictumh hat ft he | and is the | eg
which a State may exercise 0% &e ITtOS furthert or i al
elaborated that only theslevantcoass$ |, i.e., coasts that Mngenera
with those of the coast of another p&ttyo he

The definition of the relevant coasts is indispensable for the drawing of seaward projections

180 pispute Concerning Delimitation of the Kigme Boundary between Bangladesh and Myanmar in the Bay of
Bengal (Bangladesh/Myanmar), Judgmepara. 223; see also para. 240.

181 Maritime Delimitation in the Black Sea (Romania Ukraine), Judgment, I.C.J. Reports 20Q8 89,
para.77.

182 Dbispute Conerning Delimitation of the Maritime Boundary between Bangladesh and Myanmar in the Bay of
Bengal (Bangladesh/Myanmar), Judgmepdra. 185.

183 bid., para. 198.
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andalsocot ri but es-dit®oprtcpeoritnioonnal i tyo review of
matter which is discussed below. However they are measured, it is an additional principle that

the coasts of each party shoul d I|omesisteneyansur ed
measuring the respe®tive coasts of the Parti

6.8 Once the f#dArelevant coastso have been de:
p r o c i ddfinedistages®. Because the discrete identity of these stages is crucial to the
proper dispositionof this case (and because the conflation of these stages is critical to
Bangl adeshos BlaoktSey ipis againwointhahile t@ duote the International
Courtos rational e i n context. The Court S 3
mehodol ogyo required by the jurisprudence ap
recent decades been specified with precision. First, the Court will establish a provisional
delimitation line, using methods that are geometrically objective and alsopajagpe for the

geography of the area in wfich the delimitat

6.9 Indeed, in an extended exegesis establishing that equidistance is the standard rule, the
Court stated yet again that A[ a] tovidional s i ni
equidistance line the Court is not yet concerned with any relevant circumstances that may
obtain and the line is plotted on strifctly ¢
The Court did not abolish equity; it simply excluded ipplecation in the first stage of the

modern maritime delimitation methodology.

6.10 The judgment in thélack Seacaseis not avoltefacef r om t he | CJ06s coc
judgment two years earlier Micaraguav. Honduras the two are entirely consistent. In the

Black Seacase, the Court noted onend only ond situation in which courts and tribunals

should not apply the equidistance normal rule in the first instance. The Court can only decline

to use an equi di sunfeasiblein tha pariculagds® r e Ast di s c s

1834 \bid., para. 204.

185 Maritime Delimitation in the Black Sea (Romania Ukraine), Judgment|.C.J. Reports 20Q9p. 101,
para.115. See alsd@ispute Concerning Delimitation of the Maritime Boundary between Bangladesh and
Myanmar in the Bay of Bengal (Bangladesh/Myanmar), Judgrpara. 240.

186 Maritime Delimitation in the Black Seibid., para. 116 See alsdispute Concerning Delimitation of the
Maritime Boundary between Bangladesh and Myanmar in the Bay of Béridalpara. 233.

187 Maritime Delimitation in the Black Se#bid., para. 118
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abové®® in Nicaraguav. Honduras the closeness of base points surrounding a geologic
Aneedl eo at the end of the | and boundary ma
unfeasi bl e. Th éNicataguav. Hohduradaral its dlescerigtioni ohthe limited
exception of 0 Black S8emcade bathl nale\clear thah embtioral pleas for

Arel evant circumstanceso cannot affect appl i

enquiry begins with equidistance.

6.11 Having carefully prescribed in th8lack Seajudgment thatfeasibility rather than

equity is the single criterion that limits the use of the equidistance/relevant circumstances
method, the ICJ proceeded to describe a clear-8tagee method. In so doing, it eéully
confined the role of fe qgiuthoseyaotorsanmay in dpprepriatev a n t
circumstances, call for theedjustmenor shift of a provisional equidistance line, but never its
abandonment. It is necessary to elaborate the seconthiechdtages in some detail because

they show the extent to which the development of the law has foreclosed the methods and

arguments that run throughout Bangl adeshoés N

6.12 Bangladesh has already tested its misreading oBthek Segudgment beforghe

ITLOS 7 and with a notable lack of success. It arguedBangladesh/Myanmathat the

| TLOS Ashoul d -bisecwd methad hine delimiting Ithe maritime boundary
between Bangladesh and Myanmar in the exclusive economic zone and on the continental
shelf. In its view, this method would eliminate the inequity associated with equidistance and

|l ead to an &%Ynudspomse, the ITLOS soted that ©

Ali ] nternational courts and tribunals
law on maritime delimitationrwhich has reduced the elements of
subjectivity and uncertainty in the determination of maritime
boundaries and in the choi®e of methods

The ITLOS continued that

i n Btadk eSeacase, the ICJ built on the evolution of the
jurisprucence on maritime delimitation. In that case, the ICJ gave a
description of the threstage methodology which it applied. At the

1% See paras.14-5.21

189 Dispute Concerning Delimitation of the Maritime Boundary between Bangladesh and Myanmar in the Bay of
Bengal (Bangladesh/Myanmar), Judgmeratra.213.

10 bid., para.226.
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first stage, it established a provisional equidistance line, using
methods that are geometrically objective and also approfoiatbe
geography of thearea to be delimited. o

Furthermore, the ITLOS noted that

Ajuri sprudence has developed in favour
circumstances method. This is the method adopted by international

courts and tribunals in the majority the delimitation cases that have

come befbre them. o

Crucially, t he | TLOS assessed Bangl adeshoés

bi sectoro method in the Bay of Bengal and co

Al n t he present case t he appropriate
delimiting the exclusive economic zone and the continental shelf

between Bangladesh and Myanmar is the equidistance/relevant
circumstan®es method. o

The fact that the | TcLtagp®ach, ad developeddin tiietmbserecertt r e e
caselawont subj ect o reflects the atexturedlanguagat i v e
of UNCLOS into a reliable and objective thretage methodology.

6.13 After the relevantoastline is defined (and a provisional equidistance line is drawn)
during the first stagefahe threepart Black Seamethod, international courts and tribunals
should then move on to the second step. IBthek Seacasethe Court described the second

step as follows:

A Ol nce the provisional

equidi stance | i
shall 6t hen [ consi der ] whet her
f

t her e ar e

adjustment or shifting o t hat i ne in
resul to : : Such factors have usual
jurisprudence of the Court since tiNorth Sea Continental 8H

cases, as the relevant circumstances. . . . Their function is to verify

that the provisional equidistance line, drawn by the geometrical
method from the determined base points on the coasts of the Parties is

%1 bid., para233.
192\bid., para238.
193bid., para.239.
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not, in light of the particular circumstarscef the case, perceived as
inequi® abl e. o

As this passage makes clear, the exclugseeofir el evant circumstanceso
has been definitively abandoned. International courts and tribunals that are charged with
delimiting maritime rightar e t o st art Aby the geometrical
equidistance line is drawn that they should entertain the equitable considerations. Thus the
type of concerns that characterize therth Seacases, the Bangladesh Memorial, and the
Afeqlbi €éasol utiond | anguage UXareamowtobe toasidered4 an d
in the secondandthird steps of the delimitation enquiry. These concerns do not affect the
decision to use an equidistance line, and when they are considered, their iogdstan
disciplined by the modern thrgghase method. Thus, in tiBangladesh/Myanmarase the

ITLOS determined that certain features of the Banglafibgmmar coastline called for a
shift of the provisional e q u i ahieguitablensolationl i n e,
requires, in light of the coastal geography of the Parties, that this be done in a balanced way

S0 as to avoid drawing a line having a converse distorting effect on the seaward projection of

My anmar 6s c ¢°4Tee IBLOS thusappeedated the important benefit of deferring

the consideration of the equities to a second stage: it assures that pleading equities does not
undermine the goal that maritime delimitation be objective and dispassionate. The principal
object, asthe ITLO® ot e d , Ais a |ine that allows the
their effects, in terms of maritime entitlements, in a reasonable and mutually balanced

way®. o

6.14 The many flavours of equitable demands that emerge as the Bangladesh Memorial
unfolds, whatever their value, must all be confined to the second step Bfattle Seaand

Bangladesh/Myanmacasesmethodology. Among other things the Court Black Sea

19 Maritime Delimitation in the Black Sea (Romania Ukraine), Judgmentl.C.J. Reports 20Q9p. 112,
para.155

bid. (Athe Court should adjust the |line in les7der to &
paragraph 1, and 83,. paragraph 1, of UNCLOSO0)

1% pispute Concerning Delimitation of the Maritime Boundary between Bangladesh and Myanmar in the Bay of
Bengal (Bangladesh/Myanmar), Judgmepdra. 325.

197 bid., para.326 (quotingBlack Seaat para201).
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considered various nroeflfe,vaandi scprrocpuanrstomaonnceaelsiot

of third parties, aneéffectivité as part of the second step of its enddfty

6.15 As is now clear, the first and second steps embrace eofdld& approach that
emphasizes predictability and carefully parses alleged equitable concerns. But there is one
final step to theBlack Seaenquiry. Before pronouncing an equidistance line (whether
adjusted or not) final, courts and tribunals should undertalkex gost factaheck of non

disproportionality in their provisional equidistance lines. The Court nbggd t

A[t] he continent al shelf and exclusiywv
are not to be assigned in proportion to length of respective

coastlines. Rather, the Court will cheakx post factp on the
equitableness of the dei mitation |line

6.16 The thinly veiled proposition of an alleged principle of equality that runs through the
Bangladesh Memorial is completely at odds with modern case law. As against the thesis that
each State should gsgbmeo f Ai t s maxi mum ext entformylaarl so st
the Memorial®), it is now settled that proportionality is not an end in itself in the law of the

sea. This accounts for the heavy emphasisarrdisproportionality as well as the decision to
treatdisproportionality as aex posfi rather tharanex antel test in the modern case laiv.

is not a matter of giving each sta@mepart ofeverything Indeed, this proposition hearkens

back to theNorth Seaa c k nowl edgment t hat Afequity does 1
accesstotheseashouelbal | ot t ed an area . . .0

Il. The Relevant Coasts and the Relevant Area

6.17 Bangladesh does not make any effort to define relevant coasts of the Parties in its
Memorial. It is, however, a prerequisite to any process of maritime delimitation since, as the

ICJ exphined inRomaniav. Ukraine

198 Maritime Delimitation in the Black Sea (RomawiaUkraine), Judgment, |.C.J. Reports 20@. 112128,
paras.15804.

199 bid., p. 129, para. 211See alsdDispute Concerning Delimitation of the Maritime Boundary between
Bangladesh and Myanmar the Bay of Bengal (Bangladesh/Myanmar), Judgimearia. 240.

20\mB, paras. 7.30, 7.33 and 7.34.
21 North Sea Continental Sheludgmentl.C.J. Reports 196Pp. 4950, para. 91
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Aft] he title of a State to the contine
economic zone is based on the principle that the land dominates the

sea through the projection of the coasts or the coastal fronts. . . . Itis

therefore imprtant to determine the coasts . . . which generate the

rights of [the Parties] to the continental shelf and the exclusive

economic zone, namely, those coasts the projections of which

overlap, because the task of delimitation consists in resolving the

ovellapping claims by drawing a line of separation of the maritime

areas c&hcerned. 0

Consequently, any maritime delimitation first requires the determination of both the relevant
coasts of the Parties and the relevant maritime area.

A.Bangl ades h o6 ss Chlhcening thecNetmr of Relevant Coasts

6.18 Bangladesh does not, in its Memorial, specify the relevant coasts of the Parties. It

refers to them in two different respects:

- first, it refers to the relevant coasts as the straight lines forming the angle, the
intersection of which constitutes the bisector line which, it alleges, should be the

maritime boundary between the Pafiés

- second, it refers to Athe | engths of the
them with #Athe si ze hwduldtedeiee amna resutt ofrthe ar e

proposed d%Ilimitationbo

But, in neither case, does it attempt to justify, as a legal matter, what it presents as its own

and I ndiabés alleged firelevant coastso.

6.19 Bangl adeshds amor phous C 0 n c mipconcewed. Ito f t h
confuses the two different functions of the relevant coasts, which must be distinguished,
especially when onbei sreecstoorrt smettohotdive fvdmglhe

appropriate in the present case.

202 Maritime Delimitation in the Black Sea (Romania Ukraine), Judgment, I.C.JReports 2009p. 89,
para.77.

203MB, paras. 6.87 and 6.1@.103.
24MB, para. 6.124.
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6.20 As the ICJ explained iRomania v. Ukraine

AThe role of rel evant coasts can have
related legal aspects in relation to the delimitation of the continental

shelf and the exclusive economic zone. First, it is necessary to

identify the relevant coasts in @dto determine what constitutes in

the specific context of a case the overlapping claims to these zones.

Second, the relevant coasts need to be ascertained in order to check,

in the third and final stage of the delimitation process, whether any
disproporionality exists in the ratios of the coastal length of each

State and the maritime areas falling either side of the delimitation

i A% . 0
6.21 For both aspects, it i's necessary to de
coastso of t he d&hmpletely angs. the Bhaeshgld deteensmdtion oof the
rel evant coasts i gn o rBlaskgSeaabkee Instedil,)Barsyladegh ;mrao a ¢ h
cavalier fashion, simply assumes there has been such a determination when it endeavours to
establish that theres ino marked disproportion between the lengths of the relevant coasts of
the Parties and the respective maritime areas within which each Party enjoys sovereign rights.

6.22 Regarding this |l ast point, Bangl adeshods a

f6.125The respctive coastal facades of Bangladesh and India on the

Bengal Delta as depicted in Figures 6.17 and 6.18 are broadly
comparabl e. | f Ni¢camguavHbrigrasamngGulif oac h i n
of Maineis followed, the two resulting coastal facades measure: for
Bamngladesh 177 km; for India 150 km. . . .

6.126 If the Guinea/GuinedBissauar bi t r al tribunal 6s me t
empl oyed, Bangl adeshos portion of t he
measures 283 km; 1.i88i ads measures 160 k

6.23 Leaving aside for the moment the actual ehation of the proportiorfs’, it is striking
that, in lieu of reasoned argument, Bangladesh contents itself with a mere reference to two
sketchmap$®®i n which the fdrelevant coastso are de

as to the method and reasdasdepicting them in this manner. Even odder, the sketaps

205 Maritime Delimitation in the Black Sea (Romania Ukraine), Judgment, I.C.J. Reports 2009 89,
para.78.

20°\VB, paras. 6.12%.126.
27 3See paras.1086.113below.

208 Figures 6.17 (Applying the Bisector Methodology to the Deltaic Coasts of India and Bangladesh) in MB,
Vol. I, p. 117, and 6.18 (The Bisector Methodology Usingingle SouttiFacing Coastal Front) in MB,
Vol. Il
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offer two options without any explanation and without offering a choice between two quite
di fferent | ines. I n any <case, as wil | be shi

both ae completely disconnected from the general configuration of the coasts.

6.24 Sketchmap No. 6.1 at pagd25 is a reproduction of figure 6.17 taken from
Bangl adeshdés Memori al. A gl ance at this map

represent respectivellnidi adés del taic coasto and fABangl ad

- only follow (approximately, at best) very small portions of the respective coasts of the
Parties; and

- purport to ignore portions of coasts whose projections quite clearly overlap.
Bangladesh doe®iti s i n di sregard of the fact that
resolving the overlapping claims by drawing a line of separation of the maritime areas
conce?®ned. o

As the ICJ also explained in its 2009 judgment:

At he coast, I n d asmretkeant fot tlee plopwse ofdhe s i der e
delimitation, must generate projections which overlap with
projections from the coast of the oth
submarine extension of any part of the coast of one Party which,

because of its geographic sition, cannot overlap with the extension

of the coast of the other, is to be excluded from further consideration

by t he Cdainantat Shelf (Tunisia/Libyan Arab Jamahiriya),

judgment).C.J. Reports 1982 p. 61, para. 75). 0

6.25 The same remarks applytwh e qu a |l force to figure 6.18
Mor eover, i n this second case, the gteer al (
Indian side is entirely ignored (see sketctap No. 6.2 at pagE27).

29 Maritime Delimitation in the Black Sea (Romania Ukraine), Judgment, I.C.J. Reports 2009 89,
para.77.

#0bid., p. 97, para. 99.
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6.26 Ban gl adatmeentdos thetrelegant coasts blithely contradicts the fundamental

principle applicable to the determination of the relevant coasts according to ithéech

met hod chosen and its results must ?reis faith

principle

applies, whet her with a view to appl)

circumstanceso mbitboedt wmrro trheet hfbadn gilresof ar as

exceptional cases.

6.27 In this respect, it must be recalled that the method followed by the @dlicaragua

v. Hondurasdoes not depart from the basic principles of the preferred method described by

the ICJ inRomaniav. Ukraine and by the ITLOS iBangladesh/MyanmaF. In Nicaragua

v. Honduras the Court made clear that :

Alf it is to 6 be f daiot htf ueé actual geographical
(Continental Shelf (Libyan Arab Jamahiriya/Malta), Judgment, 1.C.J.

Reports 1985p. 45, para. 57 the method of delimitation should seek

a solution by reference fi(sest to the
Maritime Delimitation and Territorial Questions between Qatar and

Bahrain (Qatarv. Bahrain), Judgment, I.C.J. Reports 200d 94

para. 178; seealso the Land and Maritime Boundary between

Cameroon and Nigeria (Cameroon Nigeria: Equatorial Guinea

intervening), IC.J. Reports 2002p. 442, para. 90)). Identifying the

relevant coastal geography calisr the exercise of judgment in

assessing the actual coastal geograpftye equidistance method

approximates the relationship between®ar t i es ® r el evant coa
taking account of the relationships betwekssignated pairs of base

points. The bisector method comparably seeksapproximate the

relevant coastal relationships, but does so on the basi® macre

geography of a coastline as represented by a linendoaiween two

points on the coast. Thus, where the bisector methodhbis &pplied,

care must be taken to avoiNdthécompl et el
Sea Continental Shelf, Judgment, [.C.J. Reports ,1969 49,

para9 1 2 o

6.28 Moreover, thise¢ bhe meéahgldé Weuod nopppléar cabl e

distinction should be made between the coasts relevant for drawing the bisector, and those

which are relevant for applying the ndni spr oportionality test. C

1 ContinentalShelf (Libyan Arab Jamahiriya/Malta), Judgment, J.&Reports 1985p. 45, para. 57.
#2g5ee parab.10above.

23 Territorial and Maritime Dispute between Nicaragua and Honduras in the Caribbean Sea, (Nicaragua
Honduras), Judgment, 1.C.J. Reports 2007747, ara. 289 (emphasis added).
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unexpressed assumption, tidentification of the relevant coasts for the delimitation in
general and the depiction of the general direction of the coast when applying the angle
bisector method are two distinctly different operations which are performed at two distinct

stages of theelimitation process.

6.29 In its Memorial, Bangladesh ignores this important distinction. While it
acknowledged®that,n b ot h ijdertifyirgshe reléviant coastal geography chilsthe

exercise of judgment in assessing the actual coastal geodr&ptymixes up the relevant

coasts and the line depicting the general direction of the coasts, using the same set of straight
lines depicting the general direction of the coastlines of India and Bangladesh (which it
concocted for drawing its anghesector ine), for the nordisproportionality testBy so

doing, Bangladesh misidentifies the coasts relevant to the delimitation, i.e., the segments of
the coast fiwhich generate the rights of [ the
economic zonen a me | vy, those coasts t h® Inpoimyjseitti ons
drastically cuts down I ndiadbds relevant <coast
test is therefore distorted as it is based, as shown BgJam an unjustified exclimn of

significant areas to which India is entitled.

6.30 In any case, the first step in a delimitation is to determine the whole extent of the
relevant coasts, if only to substantiate possible compelling reasons which would render
unfeasible the use of the edistance methodn the exceptional cases when it occurs
Therefore, it is necessary to identify the coasts of Bangladgshtion B and India
(SectionC) that generate overlapping maritime projections before determining the relevant

area to be delimite(Section D.

B. The Relevant Coast of Bangladesh

6.31 Wit hout providing any explanati on, Bangl ¢

is a straight line that runs from the area of the land boundary terminus to the western margins

Z4MB, para. 6.102.
#>gee parab.26:6.27above.

#1® geeDelimitation in the Black Sea (RomaniaUkraine), Judgment.C.J. Reports 200%. 89, para. 77). See
also Dispute Concerning Delimitation of the Maritime Boundary between Bangladesh and Myanmar in the
Bay of Bengal (Bangladesh/Myanmar), Judgmpata. 198.

27 gee paras$.1086.113below.
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of the mouth of the MeghnasEt u d%ory i the alternative, that its relevant coast would be

the straight line represented on figure 6.18 in its Menfdtjalinning from the land terminus

to the north of the Maiskhal l sl and. Thi s
severaremarks.

6.32 First, precisely, it is al withoutramyprionye : Bang
to the Tribunal between what it calls thecaraguav. Hondurasapproach, consisting of
depicting #Athe gener al direct heddorothe t he
Guinea/Guine&Bissaua p pr oac h, based on the drawing of
the general direction of the coastlilais view

patently absurd to envisageeltédwaantt halb &s tcsoou
purposes. By definition the bisector approach is concerned withngle therefore, the

length of the coasts is not at issue when the relevant coasts are determined; what matters is
only their direction. But, the use of the biseattethod does not exclude recourse to the third

step, that is the test of nalisproportionality; to that aim, the relevant coasts must be
determined exactly in the same way as they are when recourse is made to the standard
equidistance/relevant circumstas method.

6.33 Second, neither of the alternative solutions can be sustained factually or legally: in the
first branch of the alternative the point of
does not coincide with its claimed land boundary teamsn p oi nt : ABangl ade
coasto would be situated about 13 kil ometre
coasto would start about 7.7 kil enayeNorée8s sout
at pagel33).

6.34 Third, thisis preciselywdnt happens in the case of Bang
alternative as illustrated *Gwheréiiigappaenthat 18 of

Bangl adeshdés pur por t saerine éehvany anratea of wotiless thans a

#8 VB, para. 6.105.

#9MB,Vol. I, reproduced on@gel27 above.

220\B, para. 6.103.

#21\MB, para.6.106.

222 plso reproduced on pade7above (sketcimap No. 6.2at page 12)
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11,463 sque kilometres of sea north of that-salled coastline. Such a line is clearly

entirely disconnected from the general direction of the coast and is wholly unjustified.

6.35 In its judgment of 14 March 2012 in tH®@angladesh/Myanmacase the ITLOS
concluded thia

At he whole of the coast of Bangl adesh
purposes, generating projections seaward that overlap with

projections from the coast of Myanmar. To avoid difficulties caused

by the complexity and sinuosity of that coast, it shouldneasured

in two straight lines.

The Tri bunal draws the first | ine from
on Mandabaria Island near the land boundary terminus with India,

which was used by Myanmar as a base point ([32) for the construction

of its proposed equistance line (see paragraph 243), to a point on

Kutubdia Island (see paragraph 188). The second line extends from

the said point on Kutubdia Island to the land boundary terminus with

Myanmar iin the Naaf River. As a result,
relevamt coast is approXimately 413 kil omet

6.36 It would indeed be bizarre were the same geography to change from case to case.
India submits that the conclusion of the ITLOS is equally applicable in the instant case (see
sketchmap No. 6.4 at padgE35).

6.37 The relevant coast of Bangladesh, fraheland boundary terminus with India to the
land boundary terminus with Myanmar, measured through Mandabaria Island (point 32) and
Kutubdia Island (light house) is 417 kilometrsge sketctimap No. 6.5 at pagl37). The

coast thus defined is relevant for checking the-disproportionality of theprovisional
equidistance line, possibly adjusted in order to take account of possible relevant

circumstances.

23 Dispute Cacerning Delimitation of the Maritime Boundary between Bangladesh and Myanmar in the Bay of
Bengal (Bangladesh/Myanmar), Judgmedras. 200 02. Gi ven the Tribunal ds rest
judgment), ten more kilometres are relevant in the ptesese.
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C. The Relevant Coast of India

638 According to Bangl adesh, I ndi ads rel evant
from the vicinity ofermindse the ldariabhaega Rivel tatimedvesb o u n ¢
bank of the “#lomgthheg MRalvteer maBii yeadu AShhisnead G
line would be slightly moved to the north and the angle of its orientation deflected to the
south from 273° to 276%.

6.39 Here again, these assertions are plainly wrong and call for the same general remarks
as those made above with respect to Bangl a
coast?”: (i) there cannot exi st a fAchoiceo bet
purposes; and (i) in the first branch of the alternative, the starting points of the line

respectively depicting the Bangladesh and Indian relevant coasts would not coincide.

6.40 | f one applies the coasstmbe relezamtscoastiisnigdaart o | n

segments:

- the first segment runs in a westerly direction from the land boundary terminus with
Bangladesh to a point close to and due south of Haripur in the vicinity of the city of

Balasore

- from that point, the coastline turns radically to proceedrioréh/south direction up to

Maipura Point (second segment);

- from Maipura Point the coast runs in a neetst/soutiwest direction until it reaches
Devi Point (third segment).

6.41 Thus defined, the relevant coast of India measures 411 kilometres and is @ihown

sketchmap No. 6.6 reproduced on pagEL

#24MB, para.6.105.

5 gee paras$.226.25above.
26 gee parab.44above.

%27 gee paras$.186.30above.
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D. The Relevant Area

6.42 In its 2009 judgment irRomaniav. Ukraing the International Court defined the

relevant area as that in which the projections of the relevant coasts tAelabserved:

At hat t hee pltegafl tcloem O6r el evant aread ha
account as part of the methodology of maritime delimitation.

In the first place, depending on the configuration of the relevant
coasts in the general geographical context and the methods for the
construction of their seaward projections, the relevant area may
include certain maritime spaces and exclude others which are not
germane to the case in hand.

Secondly, the relevant area is pertinent to checking disproportionality.
This will be done as the final phaséthe methodology. The purpose

of delimitation is not to apportion equal shares of the area, nor indeed
proportional shares. The test of disproportionality is not in itself a
method of delimitation. It is rather a means of checking whether the
delimitation line arrived at by other means needs adjustment because
of a significant disproportionality in the ratios between the maritime
areas which would fall to one party or other by virtue of the
delimitation line arrived at by other means, and the lengthbeof
respecti®¥e coasts. 0

6.43 In the present case, the area to be delimited comprises the maritime zones lying
directly off the respective relevant coasts of the Parties as described in paragraphs 6.37 and
6.40above. It is limitedto the soutkeastby the maritime boundary between Bangladesh and
Myanmar set by the ITLOS judgment of 14 March 2312

6.44 Accordingly, the relevant area measures 172,219.7 square kilometres and is shown on
sketchmap No. 6.7 reproduced ongel4a.

228 Maritime Delimitation in the Black Sea (Romania Ukraine), Judgment, I.C.J. Reports 2009 89,
para7 7. Similarly, the | TLOS d etovearlapgin entitlereents of theePartiest ar e ¢
t hat i s r el evan tDisgute Candernisg Ddlimitaiiom of tthe Maribnme Boufdary between
Bangladesh and Myanmar in the Bay of Bengal (Bangladesh/Myanmar), Judgarentd77).

23 bid., pp. 99100, para. 110.
20 gee above, pasa2.24and 6.356.36.
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