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The open sea

The decline of China’s merchant and naval fleets during the late fifteenth
and early sixteenth centuries was dramatic. In 1420, at the peak of
maritime development, the Ming navy consisted of some 3800 vessels,
including 1350 patrol ships, 1350 combat vessels attached to particular
forts, a main distant-water warship fleet of 400 vessels, 400 grain and
equipment transport freighters, and 250 ‘“Treasure Ships’ or galleons for the
Southern Sea trade. By 1474 the main warship fleet had been reduced by 65
per cent to 140 vessels and the number of ships in all categories sharply
declined.! In 1500 regulations were promulgated to make it a capital
offence to build any new two-masted vessels, a measure calculated to
destroy the shipyards near Nanking and elsewhere. In 1525 coastal officials
were instructed to destroy all remaining ships of that size and to arrest any
sailors working such vessels. Another regulation of 1551 declared that
whosoever ventured out to sea in multiple-masted ships (i.e. intending long-
distance contact and trade) were thereby guilty of treason,” China’s ‘experi-
ment’ with maritime expansion had, indeed, come to an end.

This is not to say that such regulations were strictly enforced, or that the
anti-maritime sentiment prevailed without exception. In 1553 a large
history of the Nanking shipyards was written and printed, an indication
that the maritime spirit was not utterly abandoned.’ Similarly, by the mid-
eighteenth century a revived interest in nautical technology witnessed the
compilation of much technical data in new encyclopedias, travel books and
shipbuilding manuals. And, as we shall see, Chinese vessels continued to sail
the waters of the South China Sea. Yet, for all of this, there can be no doubt
that the great period of Chinese maritime exploit came to an end by the late
fifteenth century.

Many factors contributed to the rapid decline of China’s maritime
position. Even as the profits from the tribute-trade system were great,
currency devaluation and the export of precious metals threatened the en-
tire domestic economy. The cost of building and maintaining a large navy,
especially under inflationary conditions, became increasingly prohibitive.
Furthermore, by 1411 the technical problem of water supply for the
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Shantung section of the Grand Canal had been overcome, making inland
water transport economically more competitive with coastal shipping.*
Hence, the need for a large coastal freighter fleet together with a coastal
defense apparatus was greatly reduced. In addition, the biases of the
gentry-based Confucian bureaucracy, already aimed against mercantilism,
were given added impetus by the greatly enhanced ambience of con-
sumerism sustained by the growth of foreign trade.

While each of these factors weighed heavily on the decision-making
process at Court, other elements were also influential. The fact that the
pro-maritime faction in the Ming Court was led by powerful eunuchs, and
that many of China’s most influential admirals and naval commanders were
foreigners or of non-Han origin, contributed in no small measure to the
strength of the anti-maritime faction. Similarly, by the mid-fifteenth
century security on the continental frontiers in the northwest and northeast
had seriously eroded. In 1449—50 Emperor Cheng T'ung led a disastrous
campaign against the Mongols and was himself captured.” Thereafter
attentions were directed toward northern, continental defense at the
expense of maritime expansion.

The shift toward a more northern focus of interest had, in fact, begun
when the Yung Lo Emperor removed the capital of the Ming from Nanking
to Peking. Much as with the Southern Sung shift to Hang-chou, the re-
siting of the capital entailed a geographical reorientation accompanied by
the development of regional and local interests weighted to influence the
Court’s empire-wide concerns. Place-bred, tutored by eunuchs from the
north, and fearful of revived Mongol power on the northern frontiers, the
later Ming emperors were perhaps groomed with a bias against further
maritime exploits to the south.® Continentalism was reinforced by virtue of
the northern location of the capital and by the periodic threats to that
capital from the continental frontiers.

Early Ch’ing maritime interests

If the later Ming emperors were given to a continentalist bias, their
successors, the early Ch’ing emperors, were even more so. Having them-
selves emerged from the steppe of Southern Manchuria to the conquest of
the Ming Empire, the Manchu founders of the Ch'ing state were not much
inclined toward maritime expansion. Their goal was more the consolida-
tion of power in China and in the traditional land frontiers than the
extension of oceanic rule. Perhaps for that reason, and as part of a larger
campaign to confirm their legitimacy as a Chinese dynasty, the Ch'ing
emperors from the time of Ch’ien Lung (1736—95) cast their economic
philosophy in a fairly austere, neo-Confucian anti-mercantile mold.” They
were especially noted for their insular views on foreign trade, views that
easily paralleled Confucian notions about the corruptive influence of
foreign luxuries, merchants and consumerism. Ironically, being themselves
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defenses. It was, for example, this factor more than any other that led to
China’s devastating defeat in 1894 -5 by the less numerous, under-gunned,
but better commanded Japanese fleet.”

The history of China’s humiliation at the hands of western and Japanese
navies cannot detain us here. Nevertheless, one additional point may be
usefully raised in conjunction with the concern for China'’s position in the
South China Sea. The Chinese navy during the Ch'ing period (and, for that
matter, by quantity even during the Ming Dynasty) was primarily a coastal
defense force. Tied to specific land fortresses and aimed essentially against
pirates and smugglers, there was virtually no distant-water combat fleet
save for that which occasionally saw duty in the Taiwan Straits or the Gulf
of Tonkin, Intended only to support heavily armed coastal fortresses and to
protect the entrances to China's vast system of inland waterways, the navy
was in this regard only a first line of defense. And, like most first lines of
defense, it was expendable. For this reason as late as 1844 no less eclectic a
scholar than Wei Yiian could argue that “To defend the open sea is not so
good as to defend the ports, and this is not so important as to defend the
inland waterways.’” The ‘open sea’ held no intrinsic strategic value except
as a distant, first-line and expendable zone of defense. This, in turn, meant
that even such important regional waters as the South China Sea could be
regarded as little more than an outer defense perimeter.

During the 1870s and 1880s that view found further reflection in a series
of famous Court debates over the efficacy of maritime versus continental
defense.’ Waged on the one hand by advocates for naval expansion led
primarily by Li Hung-chang, and on the other, by those who favored a
strategic focus on Sinkiang, Mongolia, and the northern frontier defense
system led by Tso Tsung-t'ang, the debate continued for more than ten
years. While Li Hung-chang, Chang Chih-tung and others managed to
promote fleet expansion and modernization, and the regional flotillas were
greatly strengthened, the strategic debate was won — in the main — by
those who advocated the more traditional interior defense posture. Once
again this was partly a function of the great cost of fleet construction,
acquisition and maintenance. So too was it a reflection of Ch'ing
continentalist biases. But it was also and perhaps primarily a consequence
of the growing penetration of the China coast by foreign navies and armed
merchantmen whose superior organization and seamanship invariably
forced the Chinese into a defensive maritime posture.

Competition for the South China Sea: Annam and the French

Foreign competition for control over the South China Sea began at least as
early as the arrival of the Portuguese and Spanish in the sixteenth century.
The Dutch occupation of Malacca, Java and Taiwan brought an even more
powerful western maritime force into the region. By the late nineteenth
century the British in India, Malaya, Borneo, Hong Kong and elsewhere,
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the French in Indo-China, the Dutch in Indonesia, the Japanese in Taiwan
and the Americans in the Philippines virtually ‘contained’ China from the
south. The South China Sea was effectively sealed off from significant
Chinese naval penetration.

Even before the western naval powers arrived in force off the China coast,
one regional power had asserted its own hegemony over part of the South
China Sea and, in particular, over the Paracel Islands. Shortly before Yang
Ping-nan began his Haz-lu, the first king of the Nguyen Dynasty of An-nan,
King Gia Long, reportedly took formal possession of the Paracels in 1816.
Though confirmed by one roughly contemporary French account, the event
went unnoticed in the official records of China’s Chia Ch’ing Emperor, and
was ignored by contemporary Chinese writers.*

Annamite interest in the Paracel Islands had been developing during
much of the previous century. The lucrative business of ship salvage
provided the Annamite kings with a significant economic and military
incentive toward the acquisition of these islands. As the earliest of the
Annamite sources on the region, the seventeenth-century Hung Duc (Hung
Te) Atlas reported:®

Various kinds of wrecked cargoes are amassed on these [Hoang Sa or Paracel]
islands. Each year during the last month of winter the Nguyen rulers send to the
islands an eighteen-junk flotilla in order to salvage them. They obtain large
quantities of gold, silver, coins, rifles, and ammunition.

Organized into a so-called ‘Hoang Sa Company' comprised of seventy
men from An Vihn village in Quang-nai Prefecture, these salvage opera-
tions involved up to seven months of labor in the stripping of wrecked
vessels, fishing, gathering turtles, striped conches and sea urchins, and
some mining for guano.” They had begun sometime by the end of the
seventeenth century, for official voyages are already recorded for the year
1702.

Annamite fishermen and salvage crews were not alone in these
endeavors. Hainan fishermen were also engaged in these activities, and as
one late eighteenth-century Annamite source noted: ‘The shores of the
Hoang Sa Islands [lit.: Yellow Sands Islands] are not far from Lien-chou
Prefecture on Hainan, and [for this reason] our ships sometimes meet with
fishing boats from our northern neighbor on the high seas.’

Though the Vietnamese were not alone in the attempt to exploit the
resources of the Paracel Islands, Annamite endeavors to reconnoiter the
islands during the early nineteenth century were apparently deliberate and
officially sanctioned. Under orders from King Minh Mang, an initial recon-
naissance mission was sent out in 1834 to map the islands and calculate their
resources.” Though a map of one island was produced, the larger goal
apparently failed, and a second mission was sent in 1838 with much greater
success. Details on the flora and fauna were collected, and part of this
information was employed in a ‘Detailed Map of Dai Nam’ printed c. 1838.
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The report recommending the second Annamite reconnaissance mission
included a comment to the effect that the Paracel Islands were ‘of great
strategic importance to our maritime borders'.* That assessment obviously
recalls the similar statement made almost at the same time by Yang Ping-
nan.” In short, by both Annamite and Chinese accounts the Paracels were
regarded in the early nineteenth century as a frontier defense perimeter of
Vietnam,

That view was also confirmed during the mid-eighteenth century by the
French admiral, M. d’Estaing. In preparing for an attack on the Viet-
namese coast, d'Estaing is reported to have noted that the Paracels were
important not only as an Annamite source of abandoned western cannon
and ammunition, but also because Annamite naval patrols in the waters of
the Paracels ‘would have reported about his approaches’.*® Perhaps for that
reason, most conternporary French sources subscribed to the view that the
Paracel Islands were part of the Empire of Annam.

Such western notice of the Paracel Islands apparently began in the early
seventeenth century. In what was perhaps the first western reference to the
islands, in 1634 the Journal of Batavia reported that a Dutch vessel en route
to Taiwan capsized off ‘the Paracels’.” Presumably aware of local salvage
and pirate activities, the captain of the vessel left what remained of his
cargo under the guard of fifty sailors, while he and twelve crew members
somchow managed to reach the Vietnamese coast. They were promptly
arrested, but upon release succeeded in establishing the first Dutch trading
company in An-nan.

French interests in the South China Sea apparently began sometime
toward the end of the seventeenth century, for the first recorded
appearance of a French vessel in these waters, the Amphitrite, occurred in
1701.* Over the succeeding century and a half the French penetration of
North and South Vietnam, as well as Southwest China, slowly but surely
escalated. During the 1850s, while China was engulfed by the Taiping
Rebellion and the onslaught of other western maritime powers, the process
of French colonization began in earnest. Having already seized parts of
Cochin China, Saigon, Hanoi, and the Red River Basin, in 1874 the French
extracted a treaty from the King of An-nan making his realm a French
protectorate, though still owing penultimate allegiance to the Ch’ing
empire. !

At first, the Ch’ing Court simply protested the French incursions into the
southern frontier, Several years later, after a number of skirmishes between
French and Chinese forces, the Li-Fournier Agreement was signed in May
1884. China recognized the earlier French-Annamite treaty, but retained
suzerainty over Vietnam and its possessions.’” However, shortly thereafter
the Sino-French War of 1884—5 broke out, and China witnessed its first
major naval defeat, as well as the end of even figurative Chinese suzerainty
over Vietnam. In effect, competition for control over the South China Sea
spelled the eventual loss of China’s southernmost domain.
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Empire lost: the Sino-French War 1884-5

During the forty years before the Sino-French War a serious, if
unsystematic, effort was under way to expand and modernize the Chinese
navy.”” The purchase of western ships and armaments, as well as the
domestic production of modern implements of naval warfare began in the
1840s and continued throughout the nineteenth century. By the 1860s the
Fu-chou shipyard was producing iron steamers under western contract and
patent. By the 1870s the Fu-chou shipyard and the Kiangnan arsenal
turned to the production of heavy cannon. In 1878, for example, the
Kiangnan arsenal produced Armstrong-type 800-pound pieces and, slightly
later, 380-pound quick-firing cannon. Other Kiangnan factories produced
Krupp-type leaden-cased explosives and projectiles, Lee magazine rifles,
and breech-loading Remingtons, In 1875 the Fu-chou shipyard produced
the first composite ship (i.e. iron-framed with wooden skin), the 1350-ton,
250-foot Wei Yuan, whose English-built engine developed 750 horsepower.
By 1881 underwater mines were being produced, and in 1883—4 the Fu-
chou shipyard was producing composite ships up to 2000 tons with mounted
Krupp pieces.*

On the eve of the Sino-French War China had over fifty modern naval
warships divided unequally among four major fleets: a Peiyang fleet based
in the Gulf of Chihli, a Nanyang fleet based in Shanghai, a Fu-chou fleet
and a Canton fleet. With fifteen of the most modern vessels, the Fu-chou
fleet was probably the single most important combat unit, though Li Hung-
chang’s Peiyang fleet was almost equally powerful. In short, at the outset of
the war China did not suffer from a technological disadvantage. However,
there was little or no co-ordination of these regionally based naval units,
and despite their locations, the Nanyang and Canton fleets only barely
participated in the Sino-French War, and the Peiyang fleet under Li Hung-
chang’s direction kept itself in distant reserve. The Fu-chou fleet took the
brunt of the French attack, and on 23 August 1884, in little more than a
quarter of an hour, much of the modern Fu-chou fleet was destroyed while
still at anchor.®

The destruction of the Fu-chou fleet sparked a formal Chinese declara-
tion of war. Though there were yet to be land victories against the French,
the naval war was little more than a series of disasters for China. As the
French moved to blockade Taiwan, the Nanyang fleet, including two
German-built vessels with 8-inch guns, prepared to relieve the island. Five
vessels moved from Shanghai to Ningpo in December 1884. By late
January 1885 they left Ningpo intending to sail first to Fu-chou and then
directly to Taiwan, but they never reached Fu-chou. Having delayed en
route, they were surprised by the French flotilla off the Chekiang coast,
and two of the vessels were either lost or intentionally scuttled, while the

remaining three ships allowed themselves to be trapped in Chen-hai
harbor.*
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In short, China lost her first modern naval war less by reason of tech-
nological underdevelopment than by virtue of command confusion, poor
seamanship and the failure to create a unified maritime defense system, It
was a loss that would be repeated, and for much the same reason, when
Chinese and Japanese navies clashed in the north a decade later.*” With the
French absorption of Vietnam and much of Indo-China in 1885, and with
the loss of Taiwan to the Japanese in 1895, China’s southern oceanic front
was virtually sealed. As if to make that loss complete, in 1898 the French
also acquired a sizeable piece of Kuangtung Province and the Lei-chou
Peninsula known as Kuang-chou Wan.*® The South China Sea became, as it
were, a French and Japanese, not to mention a British and American lake.

The defeat at the hands of the French came as another violent shock to an
already weakened Confucian nervous system. The Opium Wars of 183941
proved a tremendous loss of face, revealed the serious weaknesses of the
Ch'’ing military machine, and brought the ‘opening’ of China to the so-
called western impact. The loss of the Liu-chiu (Ryu Kyu) Islands to Japan
in 1874 was also a terrible psychological blow to the Confucian imperial
order, especially as it came at the hands of the once subordinate Japanese.
But the war with France was especially significant. Coming after naval
modernization, and bringing the loss of a vassal state with ties to China
going back to the first century cE, the Sino-French War confirmed the
weakness of traditional norms of naval defense, but it also helped induce a
thoroughly revised concept of oceanic sovereignty. The naval catastrophe
and the loss of Vietnam, as it were, wrought one of the earliest attempts by
China to assert legal title to oceanic space. Thereafter, the issue of control
over the South China Sea became a question of ‘sovereignty'.

Conclusion: the open sea

China's defeat by the French in 1885 was certainly not the last nor even the
most serious challenge to the integrity of the Confucian imperial-
bureaucratic order. The destruction of the Peiyang fleet by the Japanese in
1895 was probably a more decisive catastrophe for China, not only because
it brought the loss of Korea and Taiwan, but also because it confirmed what
the loss of the Liu-chiu Islands had hinted in 1874; namely, the ascendance
of the once subordinate Japanese. Similarly, traditional Confucian
doctrines of inter-state, tribute relations had already been severely eroded
by confrontations with imperial Russia on the continental frontier, and by
the series of military and political confrontations with Britain and other
western powers on the China coast."” Nevertheless, the Sino-French War
served as a dramatic divide in China’s long history of maritime contact with
and power over the South China Sea. It served to illustrate China's slide into
naval incompetence. Along the way it also initiated the modern struggle for
the islands of the South China Sea.

As we have seen, between the attempted re-assertion of China’s maritime
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presence in the South China Sea during the mid-eighteenth century and the
collapse of that presence in 1884—5, the Ch'ing reconnaissance of the
island-atolls of the sea represented only a small improvement upon earlier
efforts. There is, indeed, little in the literati records to confirm anything
more than a geographic recognition of the existence of the islands as
important traffic divides, navigational hazards, and part of an outer,
essentially expendable defense perimeter. For that matter, the strategic
importance of the islands was itself deemed relevant primarily to the
defense of the extended empire in Vietnam, rather than to the defense of
southern China. Save for some greater detail, the historical evidence of the
mid-to-late Ch'ing period thus argues little in favor of Chinese control over
and interest in the islands of the South China Sea. Though China’s interests
in the region were not abandoned and a concerted effort was made to re-
establish naval defenses on the coast, attention to the seas and to the Pratas,
Paracel, and Spratly Islands was not substantially enhanced.

The loss of Vietnam and the loss of control over the South China Sea
meant that the sea, now open to foreign domination, presented a strategic
threat to China itself. As such the now open sea required the development
of new strategies in defense of China. One of those strategies was the further
expansion of modern naval weaponry. But another, and perhaps the most
important long-term strategy, was the emergence of a new instrument of
defense, namely, the legal notion of territorial or spatial sovereignty. That
is to say, the outcome of China’s maritime decline was not further
contraction, but rather a movement toward the assertion of China’s historic
and legitimate claims to power in and ownership over the waters and the
islands of the South China Sea. Ironically, naval decline and defeat
provided the seeds for a new-found concern about China’s position in the
South China Sea. Those seeds would develop into a newly structured sense
of Chinese administrative and political sovereignty over the land and the
water.

Notes

1 Joseph Needham, Science and Civilization in China (Cambridge,
England: Cambridge University Press, 1971) vol. 4, pt 3, 484, On ship
construction during the height of the Ming maritime expansion see Pao
Tsun-p'eng, Chung-kuo hai-chiin shih, vol. 1, 287—454. For additional
background, see Lo Jung-pang, ‘The emergence of China as a sea-power
during the late Sung and early Yiian periods’, Far Eastern Quarterly, 14
(1955), 489.

2 Needham, Science and Civilization in China, vol. 4, pt 3, 526—7.

3 ibid., 482. Li Chao-hsiang, Lung-chiang ch’'uan-ch’'ang chih (A Record
of the Shipyard on the Dragon River), written in 1553.

4 ibid., 526. Additional details on the completion of the Grand Canal
under the direction of the Ming engineer Sung Li may be found in
Wang Hui, Chung-kuo li-sheh ti-l: (The Historical Geography of China),
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Fearful of further Japanese encroachments, Shen urged the settlement of
the islands by ‘legitimate’ Chinese companies, workers and farmers. How-
ever, that recommendation was fraught with at least two problems. As Shen
himself warned, anyone who might ‘wish to undertake development of the
area must first come to an agreement with those whose permit was cancelled
for the [use of] the latter's equipment’. No record of a legal dispute over
this equipment has survived, and as Sino-Japanese relations rapidly
deteriorated toward war, the issue of an estate settlement was, in any case,
soon rendered moot.

Assuming the availability of this equipment, moreover, a settlement with
the Japanese would have its own peculiar repercussions. Shortly after the
expedition returned to Canton, a group of forty workers were brought from
Kuangtung to work the guano/phosphate deposits of Woody Island. Upon
arriving, however, they soon discovered that ‘because of the anti-Japanese
boycott, we are not permitted to make use of the resources of the islands’.”
Japanese equipment and the Japanese control of the Paracel Archipelago
Industries Company property meant ‘Japanese phosphate’. As a result, the
Kuangtung workers were recalled home. The point of China’s sovereignty
had been made, but ironically at the expense of the Chinese occupation and
development of the islands. In the meantime, throughout the 1920s and
1930s, foreign pressures on the Paracels and on China’s claim to the islands
escalated.

The Délégation des Paracels

If the Japanese were first to exploit the guano/phosphate reserves of the
Paracels on a commercial scale, they were not the only foreign power inter-
ested in the islands. The French were also actively engaged in promoting
their own control of the Paracels. As we have seen, that interest had been
developing since the late nineteenth century, but it was not until the early
twentieth century that concerted efforts were made to absorb the islands
into French Indo-China.

The earliest official French inspection of the islands came in 1925 when a
group of scientists from the Oceanographic Institute at Nha Trang visited
the area and reported on the large guano/phosphate deposits of the
islands.” As we have seen, in July of that year a French naval vessel was
reported to have landed at Woody Island, and we may surmise that the visit
was at least partly in conjunction with the survey efforts of the Nha Trang
group. The follow-up visit reported for July 1926 may also have been
related to French endeavors to survey the islands and waters of the Paracels.

It was not until 1928, as we have seen, that the Chinese government
became aware of these French survey efforts. Equally important, con-
temporary French accounts of the area (and later Republic of Vietnam
accounts of French activities during the 1920s are strangely silent about the
presence of Ho Jui-nien, the Japanese-financed phosphate company, and
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Chinese reactions to the Ho Jui-nien affair. That they knew of those
activities is made likely by the 1925 and 1926 visits to Woody Island. That
they also knew about the Japanese involvement in the Paracels is further
confirmed by virtue of the fact that the Mitsuz Bussan Kaisha approached
the French for permission to fish the waters and mine the guano deposits of
Robert Island at the same time that the Southern Prosperity Industries
Company began operations on Woody Island.*

French reticence about the Ho Jui-nien affair may have been due to their
reluctance to offer even tacit recognition of a Chinese claim on the
Paracels. Indeed, despite the petition of the Mitsui Bussan Kaisha to
develop Robert Island, the French were likely already aware that the
Japanese had at least tacitly recognized Chinese sovereignty over the
Paracels. By way of confirmation, in 1927 the Japanese consul at Hanoi
began discussions with the French over the status of the Spratly Islands, but
‘according to instructions from the Japanese government, the Paracels were
expressly left outside of [these] discussions, [as] the ownership of these
islands [were] not a matter of dispute with France’.?” That the status of the
Paracels was not considered a matter of dispute with France did not mean
Japanese recognition of French claims over the islands (as later claimed by
France and the Republic of Vietnam).” On the contrary, the statement
merely intended what it said, i.e. Japan did not regard the status of the
Paracels to be subject to negotiations with France. As Japan would make
clear on 4 July 1938, the status of the Paracels was a question of concern to
China and Japan, and no ‘third party’ (i.e. France) had any ‘right to occupy
or claim any islands under Chinese sovereignty’.”

There was, in fact, no formal French claim to the Paracels until 4
December 1931 when, in response to Chinese efforts to open the islands for
guano mining, the Quai d'Orsay filed an official protest and note with the
Chinese legation in Paris.”® Based on the incorporation of the islands by
King Gia Long in 1816 and the construction of a pagoda and stone tablet on
one of the islands by King Ming Mang in 1835, France claimed the Paracels
for its Indo-Chinese empire. Accordingly, seven months later, on 15 June
1932, the Governor-General of Indo-China decreed that the Paracels would
be incorporated into Thua Thien Province (i.e. a transfer from their
historical association with Quang Nai Province) and would henceforth be
known as the ‘Délégation des Paracels’.”

China’s response to the December 1931 note was slow in coming, but one
month after the French decree of incorporation, on 27 July 1932, Nanking
instructed the Paris legation to reject the French claim. Moreover, in
another note of 29 September 1932 China argued that the 1887 Sino-
French Convention clearly indicated that the Paracels belonged to China,
and that the approval of guano mining licenses by the Kuangtung Provincial
government had re-confirmed Chinese authority. As regards the Viet-
namese actions during the early nineteenth century, Nanking requested the
French to identify the particular island on which King Ming Mang’s pagoda
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and tablet were constructed, and went on to note that the actions of a vassal
state in no sense abrogated China's ultimate authority.

The French, of course, remained unconvinced. On 27 September 1933
the Quai d'Orsay filed another note with the Chinese legation in Paris to the
effect that the 1887 Sino-French Convention was not applicable to the
Paracels but only to the Mancay area of North Vietnam, for otherwise the
delimitation line would, in fact, cut across the central part of Vietnam. In
addition, they argued that Vietnam had claimed the islands as of 1816,
while the earliest Chinese purported incorporation of the Paracels was not
until 1909 (i.e. actually 1908) when Admiral Li Chun was sent to inspect the
islands.* Though ignoring China’s claim of suzerainty over the vassal kings
of Vietnam, France inadvertently recognized the 1908 expedition as the
beginning of China’s formal claim to the islands.

Nanking, for its part, responded with another note on 20 March 1934.
China here reiterated its claim based on the 1887 delimitation line and
argued that the treaty obviously had nothing to do with the central part of
Vietnam, for it had specifically mentioned ‘islands east of the line'.
Similarly, Nanking pointed out that the treaty made no mention of any
exceptions. Furthermore, Nanking again noted that Vietnam was a
tributary state in 1816, and that references to the islands went back many
centuries in Chinese sources. Finally, the ROC note added the point that
China had exercised effective authority for the past three decades.™

France never answered China's arguments regarding the 1887 delineation
line. After years of silence, and apparently in response to several Chinese
protests over French encroachments in the islands, on 28 February 1937
France offered to settle the dispute through international arbitration.®
However, China refused to recognize the legitimacy of the issue and simply
reiterated its own sovereignty over the Paracels. Finally, on 3 July 1938 the
French home government formally declared its ownership and occupation
of the entire archipelago.” While China’s Ambassador to Paris protested
the event, the ROC was already fully engulfed in the Sino-Japanese War
and was unable to offer any resistance to French occupation of the
Paracels.” For that matter, the French occupation of the islands in July
1938 was itself a by-product of the Sino-Japanese War. France, apparently
with British agreement, took the Paracels in order to outflank Japanese
units operating in the vicinity of Hainan Island and the French protectorate
of Kuang-chou Wan. It was, no doubt, for this reason that Japan issued its
own protest to France.”

From approximately 1931 to the early 1940s the French slowly but
steadily expanded their presence in the Paracels. The primary center of
their activities was Pattle Island. There they established the main adminis-
trative offices for the archipelago as a whole. There too, in 1938, they built
a weather station that would thereafter serve as the internationally
recognized weather-data center for the archipelago.” Finally, on 5 May
1939 the Governor-General of Indo-China declared that the archipelago
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was to be divided into two compartments, the Amphitrite Group and the
Crescent Group.

The administrative division of the Paracels into two compartments
reflected a basic geopolitical and economic divide within the archipelago.
On the one hand, as noted earlier, Chinese interests in the islands focused
on the Amphitrite Group and especially Woody Island (Lin-tao). The
French, on the other hand, concentrated primarily on the Crescent Group.
The 1925 French survey, for example, while touching upon Woody Island,
focused attention on Robert Island (Kan-ch'uan tao) and Pattle Island
(Shan-hu tao). Though both were smaller than Woody Island, they shared
much the same ecological base, were also richly endowed with guano
deposits, and were approximately 100 km closer to the Vietnamese coast.
Pattle Island was chosen as the center for French interests and administra-
tion. With the incorporation of the archipelago in 1932, and even after the
division of the islands into two administrative compartments, Pattle Island
continued to serve as the center for French activities,*

In short, there were two centers of gravity in the Paracel Islands during
the 1920s and 1930s. In the northeast, Woody Island acted as the core of
Chinese interests. In the southwest, Pattle Island served a similar function
for the French. Though little more than 100 km apart, the two centers
acted as nodes directing traffic and phosphate in two different directions:
the one toward China and Taiwan, the other toward Vietnam and the
whole of French Indo-China. If there was an active link between the two, it
was provided first and foremost by the Japanese phosphate companies.
Indeed, the unification of the Paracel Archipelago came not as a con-
sequence of Chinese or French actions, but rather as a by-product of Japan's
drive to the south.

Japan’s ‘New South Archipelago’ (Shinnan Gunto)

The Japanese expansion to the south had been under way since their 1874
incorporation of the Liu-chiu (Ryu Kyu) Islands. With the absorption of
Taiwan in 1895, Japan acquired a major foothold from which to expand
commercial, political and military interests into the South China Sea. As
noted earlier, that expansion temporarily included Pratas Island in
1907—-8, and involved the infiltration of the Paracels through Japanese
phosphate companies operating in the open and with the covert assistance
of Ho Jui-nien. In addition, during the late 1920s and early 1930s Taiwan-
based Japanese phosphate companies were also operating in the Spratly
Islands. By 1927, as we have seen, Japanese interests in the Spratlys were
such as to require a series of discussions over the status of these islands
between the French and the Japanese consul at Hanoi. Indeed, by the
mid-1930s Japan and France were in direct confrontation over the Spratlys,
and later in the decade over the Paracels as well.

The French-Japanese discussions of 1927 were induced by the growing
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presence of French interests in the Spratly Islands, and in particular by the
appearance of the first French survey vessel in the islands during that year.
Despite Japanese concerns, the French presence in the Spratlys continued to
escalate. In April 1930 France declared formal possession of Spratly Island
(Nan-wei tao). Three years later the French also declared ownership of Itu
Aba Island (T"ai-p’ing tao), Thi Tu Island (Chung-yeh tao), and a group of
three small islets and sand-banks. On 26 July 1933 the Journal Officiel de la
République Frangaise formally notified the world that France had taken
possession of these islands, and that they would henceforth come under the
protection of the French navy.*

The event of French occupation went virtually unnoticed by most of the
world’s governments. China appears to have remained silent, and the only
formal protest against French occupation of the Spratlys came from Japan.
The French home government was served notice that the occupation of the
Spratlys was considered an infringement upon the rights of Japanese com-
mercial interests in the islands, as the Spratlys had been occupied and
mined for years by various Japanese phosphate companies. For the time
being, however, Japan merely protested the French actions. Later, in July
1938, they would also protest the French absorption of the Paracels. Never-
theless, in both cases, it was not until 1939 that Japan chose to act.

By the late 1930s, the Sino-Japanese War and the beginnings of World
War II in the Pacific were well under way. By early 1939 almost the entire
coast of China had been seized by Japanese forces. In the south British Hong
Kong and the French leasehold of Kuang-chou Wan avoided Japanese
invasion, but on 28 February 1939 Hainan Island came under the control of
Japanese army and navy units. Japan thereby sealed off the northeastern
edges of the Gulf of Tonkin.” On 1 March 1939 Japanese naval and infantry
units moved into the Paracel Islands, and on 30 March 1939 they occupied
the Spratly Islands as well.” On 9 April 1939 Japan declared complete
occupation of Pratas Island, the Paracels and the Spratlys.* A few days
later Japan announced that these three island groups, now under the
jurisdiction of the Governor-General of Taiwan and administered through

Kao-hsiung District, would henceforth be known as the ‘New South Archi-
s 45

pelago’.

At the time, the chief rationale for the Japanese occupation of the islands
was said to be strategic defense in the light of French naval and air power
operating in the South China Sea. As summarized in one proclamation:*

Since a French naval squadron already protects Saigon and Kuang-chou Wan, and
this further has been augmented by air and submarine bases, in the view of our naval
authorities a new situation in the deployment of naval power in the South China Sea
has been created. Hence, this area [i.e. the ‘New South Archipelago’] is regarded
essential to the national defense.

As the Spratly and Paracel islands were ostensibly under the control of
France, it would appear that war between French Indo-China and Japan
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had begun as of March 1939. Indeed, the Paris government filed a strong
protest against the Japanese occupation of the Spratlys, though curiously
ignoring the Paracels. Equally curious, no record of fighting between
French and Japanese units in either the Paracels or the Spratlys is available.
Moreover, as we have seen, in May 1939, two months after the Japanese
occupation of the Paracels, the Governor-General of French Indo-China
declared the division of the Paracels into two separate administrative
compartments, and French personnel took up posts on Pattle and Woody
Island. For that matter, later accounts note that French personnel operated
in these posts at least until March 1942."

In the spring of 1940, France had fallen under Nazi domination. By
this time too Japan controlled the approaches to northern Vietnam, and
on 22 September 1940 an agreement was reached allowing Japanese use of
Vietnamese ports. Yet, even allowing for the fact that the French Indo-
China regime was under Vichy control, a curious discrepancy arises in the
chronology of French-Japanese conflict in the Paracels and the Spratlys. If
the Japanese were, in fact, so concerned about French air and naval
power in the South China Sea during the spring of 1939, how was it that
the French Indo-China regime not only moved to further the adminis-
trative absorption of the Paracels, but also succeeded in placing
administrative personnel in the islands two months after the Japanese
occupation?

Unfortunately, the extant records offer faint assistance in addressing this
discrepancy. By the summer of 1940, French activities in the Paracels and
Spratlys were, in any case, Vichy operations presumably undertaken with
the tacit or overt approval of Japan. AsJapan's control over the entire South
China Sea basin expanded during 1940—1 with attacks on Hong Kong,
Malaya, Singapore, and finally the Philippines, the issue of French/Vichy
interests in the Paracels and Spratlys was rendered largely moot. Indeed, by
February 1943 the circle was drawn tight when, with the agreement of the
Vichy government, Japanese forces occupied the French leasehold of
Kuang-chou Wan and thereby effectively cut off all but the most clan-
destine ocean-front access to Chinese nationalist forces holding out in
Szechuan Province.*

Japan’s occupation of the island-atolls of the South China Sea had at least
two important consequences. In order to consolidate their hold over the
islands and the shipping lanes of the South China Sea, the Japanese
constructed air and naval bases, a repair base, weather and radio stations,
and various other installations on the islands, and especially in the Spratlys.
Itu Aba Island (T’aip’ing tao) became particularly important as a
submarine base for the interdiction of shipping throughout the area. In
effect, much of the modern infrastructural base in the Spratly Islands owes
its origins to the Japanese occupation.

However, the principal legacy of Japanese rule was political. On the one
hand, Japanese rule meant the overall administrative unification of all four
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island-atolls into one unit, the ‘New South Archipelago’. On the other
hand, the defeat of Japan left a political vacuum into which all the old and
at least one new claimant could enter. That vacuum was itself reinforced by
several legal ambigutties intentionally built into the 1951 and 1952 peace
treaties with Japan. Thereafter, furthermore, the status of the islands of the
South China Sea was inextricably tied to the post-war realignment of power
in the Western Pacific and, in particular, to the machinations of the so-
called ‘cold war’ era.

Conclusion: a question of sovereignty

Whatever the merits of their respective historical positions, the legal
grounds for both Chinese and Vietnamese claims to the islands begin in the
late nineteenth-century era of ‘unequal treaties’ and arise, in particular,
from the 1887 Sino-French Convention on Boundary Delimitation. How-
ever, as we have seen, the appropriate article of that Convention is open to
several different interpretations. According to the pertinent line:

The islands which are east of the Paris meridian of 105° 43 east longitude [i.e. 108°
8" east of Greenwich], which is to say that north-south line that passes through the
eastern part of Tch'a-Kou or Quan-chan [i.e. Tra-col and which forms the
boundary, are also allocated to China. The island of Go-tho [i.e. Kao Taol and other
islands that are west of this meridian belong to Annam.

Taken at face value, the Convention boundary (i.e. the meridian 108° 3'
East longitude) neither confirms nor denies allocation of the Paracel and
Spratly islands. Drawn to the south, the meridian intersects the Vietnamese
mainland between Hue and Da Nang, crosses the highlands near Kontum,
Pleiku and Ban Me Thuot, and eventually exits into the South China Sea
just west of Phan Thiet.

If applied according to the Chinese view, the delimitation line crossed the
Gulf of Tonkin and South China Sea in such a way as to leave the Paracels
far to the east, hence well within the area allocated to China. However,
despite the failure of the Convention to mention a northern or southern
latitudinal terminus, the boundary described here appears to pertain only
to the islands in the immediate vicinity of Tra-co. Viewed in this manner,
the meridian identified the boundary in the Tra-co/Mon-cai area and, as
per the later French argument, did not apply in any general fashion to the
Gulf of Tonkin or South China Sea.

Whichever of these views is correct, there is nothing in the Convention or
in subsequent agreements between China and Vietnam to provide for
agreement over survey techniques, the terminal points of the boundary, or
points from which to measure equidistant lines in the Gulf of Tonkin. The
legacy of the 1887 Convention was simply to confuse and exacerbate the
legal grounds for both Chinese and Vietnamese claims. Indeed, the
boundary at Mon-cai and through the Gulf of Tonkin has remained hotly
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one or another inheriting authority, as we shall see, left the legal status of
the islands almost totally unresolved. Moreover, that failure created a legal
and political vacuum which, together with the post-war realignment of
power in the region, acted to condition the status of all claims to the islands
thereafter. Indeed, the modern contest for the islands is a function of that
vacuum and, in turn, reflects the larger contest for power in post-war Asia.

Notes

One fundamental distinction between traditional imperial systems and
the modern nation-state resides in the latter's emphasis on spatial
loyalty, group values aimed to defend a national territory, and the
emergence of the rule of law vés-d-vis that of particular individuals. On
the general point see especially S. N. Eisenstadt, The Political Systems
of Empires (New York, The Free Press, 1963), and Hans Kohn, The
Idea of Nationalism (New York, The Macmillan Company, 1944),
3—26, 187—259.

As applied to China, and the transition from the Confucian imperial
bureacratic system to the nation-state, see especially Joseph
R. Levenson, Confucian China and Its Modern Fate: A Trilogy
(Berkeley, University of California Press, 1965), parts i and 1. Also see
J. R. Levenson, ‘The province, the nation and the world: the problem
of Chinese identity’, in A. Feuerwerker, R. Murphey and M. Wright,
eds., Approaches to Modern Chinese History (Berkeley, University of
California Press, 1967), 268—88.
Though Confucian institutions of governance have long been subject to
exhaustive analysis, traditional Chinese concepts of political-
administrative space and boundary delineation have not been well
studied in the west. Hence, for example, the origins, the rationale
behind and the spatial dynamics of internal administrative areas (the
chou-hsien system), though treated at great length in fang-chih (local
gazetteers), the geographical sections of dynastic histories and many
encyclopedias, have yet to be much examined by western scholars.
Notable exceptions to that statement can be found, but these are largely
limited to the Ch'ing Dynasty. See, for example, the following:
J. R. Watt, The District Magistrate in Late Imperial China (New York,
Columbia University Press, 1972); Ch'u T'ung-tsu, Local Government in
China under the Ch’ing (Cambridge, Mass., Harvard University Press,
1962); Sybille van der Sprenkel, Legal Institutions in Manchu China
(London, The Athlone Press, 1962); Derk Bodde and Clarence Morris,
Law in Imperial China (Cambridge, Mass., Harvard University Press,
1967); Hsiao Kung-ch'uan, Rural China: Imperial Control in the Nine-
teenth Century (Seattle, University of Washington Press, 1960); and
Shuzo Shiga, ‘Criminal procedure in the Ch'ing dynasty: with emphasis
on its administrative character and some allusions to its historical
antecedents’, Memozrs of the Research Department of the Toyo Bunko
(Tokyo, Toyo Bunko, 1974), No 32, cf. In addition, for a broad
geographical analysis of administrative areas in modern China see
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Joseph Whitney, China: Area, Administration and Nation Building
(Chicago, University of Chicago, Department of Geography, Research
Paper No. 123, 1970).

For the most part, traditional Chinese concepts of frontier space and
boundary delineation have been viewed as a function of classical
Sinocentrism, the tributary system, the problem of ‘barbarian
management', and more specifically in terms of the history of particular
frontier zones, the Great Wall, the Manchu's ‘willow palisade’ and other
cultural, quasi-political boundaries. Here too, however, the role of
frontier zones and boundaries as jurisdictional limits, and the systems of
boundary delineation by natural divide, stone marker, cartographic
device, official démarche or pass and other means remain little studied.
Furthermore, the process whereby frontier zones were incorporated into
the regular chou-hsien administrative apparatus of the state, and the
evolution of modern boundary concepts since the Treaty of Nerchinsk in
1689, have not been studied in detail.

On the various ramifications of traditional frontier concepts and
foreign relations see the collection of essays in J. K. Fairbank, ed., The
Chinese World Order (Cambridge, Mass., Harvard University Press,
1968), especially Lien-sheng Yan, ‘Historical notes on the Chinese world
order’, 20—33; Mark Mancall, 'The Ch'ing tributary system, an
interpretive essay’, 63—89; and Benjamin 1. Schwartz, “The Chinese
perception of world order, past and present’, 276—88. On traditional
problems of ‘barbarian’ and frontier management see especially Yi
Ying-shih, Trade and Expansion in Han China: A Study in The
Structure of Sino-Barbarian Economic Relations (Berkeley, University of
California Press, 1967), and for the Ch'ing period see Robert H. G.

Lee, The Manchurtan Frontier in Ch'ing History (Cambridge, Mass.,
Harvard University Press, 1970).

On the history of frontier fortifications and boundaries see, for
example, the following: Owen Lattimore, ‘Origins of the Great Wall of
China: a frontier concept in theory and practice’, The Geographical
Rewview, xxvil, 4 (1937), 529—49. Richard L. Edmonds ‘The willow
palisade of Tungpei: The changing role of the last major frontier
fortification built in traditional China’, Annals of the Association of
America Geographers, 69, 4 (December 1979), 599—-621. Also see
Marwyn 5. Samuels, ‘Kung Tzu-chen's new Sinkiang', Annals of the
Assactation of American Geographers, 66, 3 (September 1976), 416—27.
The definition of maritime boundaries was not codified as such, but
rather measured in terms of such functional criteria as the level of
pirate activity, vessel size, ship destination and the like. The maritime
regulations frequently distinguished between those who sailed within the
‘inner sea’ (kai-nei) or remained subject to imperial authority, and those
who ventured into the 'outer sea’ (hai-waz) or went beyond imperial
authority (i.e. merchants, pirates and foreigners). As the Ch'ing
regulations offered no fixed spatial definition of these zones, they
cannot be considered the legal or even functional equivalents of the
European notions of ‘territorial waters’ and ‘high seas’. Indeed, given
the vagaries of imperial authority on the coast and especially in such
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In 1945, by order of the Supreme Allied Commander, all Japanese forces
north of the 16° North latitude line were required to surrender to the
Republic of China. Extended across Vietnam and the South China Sea this
meant that all Japanese-held territories and troops north of Da Nang and in
the Paracel Islands came under ROC jurisdiction. Furthermore, although
MacArthur's directive clearly excluded the Spratly Islands, the ROC also
ordered all Japanese troops in the Spratlys, along with those in the Paracels,
to report to the Hainan Island port of Yii-lin.'! Hence, by MacArthur's
decree and by ROC action, the end of World War II in the Pacific witnessed
the return of Chinese authority to the Paracel Islands and an indirect
assertion of Chinese authority over the Spratly Islands as well. In both cases,
however, ROC jurisdiction was soon subject to challenge.

The ROC in the Paracels and Spratlys

Despite the surrender decrees, there is no evidence to confirm a Chinese or,
for that matter, any other formal occupation of the Paracel and Spratly
Islands from August 1945 to July 1946. When China returned control of
North Vietnam to France in March 1946, the status of the islands went
unmentioned.? However, by the summer of 1946 Chinese concerns about
French movements into the Spratlys resulted in the first post-war Chinese
naval expedition to the islands. Having had reports of various unidentified
vessels operating in the region, on 27 July 1946 a Central News Agency
dispatch (datelined Taipei) noted that China’s naval command had
‘decided to send a battleship on patrol of the South China Sea to take posses-
sion of the area for a second time'.’?

Though several of these unidentified vessels turned out to be American
ships on patrol off the Philippines, a small French task force was also dis-
covered to have entered the Spratlys and there deposited a number of
Vietnamese on various islands. A few months later, in October 1946, a
French battleship named the Chevreud was also reported to have landed
crews on Spratly Island (Nan-wei tao) and Itu Aba Island (T"ai-p’ing tao).
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Indeed, the crew of the Chevreud placed a stone marker on Itu Aba Island
to record their arrival as follows:*

France
Francaise
Ile Itu Aba

Astrolobe (10-4-33)
Chevreud (5—10—46)

The marker thus recorded the 1933 French occupation of the Spratly
Islands and asserted the renewal of French authority as of 5 October 1946.
Though the French neither occupied Itu Aba Island nor declared formal
sovereignty over the Spratly group, the placement of the stone marker
obviously inferred French ownership. Furthermore, the event occurred at a
time when the island was presumably not occupied by Chinese forces.

Mindful of earlier French interests in the Paracels and Spratlys, the ROC
responded by sending a naval task force to take formal possession of both
island groups. On 9 December 1946 a four-ship flotilla composed of the
vessels T'az-ping, Chung-yeh, Yung-hsing and Chun-chien left Canton for
the South China Sea.’ While the Yung-hsing and Chun-chien proceeded to
the Paracels and there took possession of Woody Island (Lin-tao), the T a:-
p'ing and Chung-yeh moved on to the Spratlys to take Itu Aba Island (T ai-
p'ing tao). After the return of the Yung-hsing and Chun-chien to Canton in
January 1947, the ROC declared the formal occupation and incorporation
of the Paracel Islands. Though no mention was made of the Spratlys at that
time, this was apparently due to the fact that the T a:-p’ing and Chung-yeh
had then yet to return to Canton with their report.

France officially objected to the Chinese occupation of the Paracel
Islands almost immediately.® Indeed, a French battleship, the Tonkinois,
was sent to the Paracels only a few days after the ROC announcement of
incorporation. However, finding Woody Island fully occupied by Chinese
troops, the French simply withdrew to Pattle Island (Shan-hu tao) and there
re-established their old administrative center. The old functional division
of the archipelago was thus re-created and it remained in force for the next
twenty-seven years.

While China did not specifically announce incorporation of the Spratly
Islands, on 1 December 1947, one year after the ROC occupation of the
Paracels and Spratlys, all four island groups in the South China Sea were
formally incorpdrated into Kuangtung Province. At the same time, it was
announced that the actual administration of Pratas Island, the Paracels,
Macclesfield Bank and the Spratly Islands would be assumed by a special
‘Tung-Hsi Nan-sha Archipelagos Administration District’, temporarily
under the command of the Chinese navy.” And, to implement that decision,
on 12 December 1947 the first Chinese naval administrator for the Spratly
Islands arrived to take up his post on Itu Aba Island.?
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France issued no formal protest over the events of December 1947, but
this is at least partly explained by the level of turmoil in Indo-China after
the summer of 1946. Faced with the ruin of their empire at the hands of the
Vietminh, the French may well have overlooked the Chinese occupation of
the Spratlys. In any case, the direct French interest in the island-atolls came
to an end with the emergence of the new state of Vietnam. Though some
French troops were ‘intermittently stationed’ in the Paracels until 1956,
France officially ceded its control in the archipelago to Vietnam on 15
October 1950.° Though no similar act of devolution occurred with the
Spratly Islands, Vietnam inferentially acquired the French claim to the
Spratlys as well

At the same time, of course, the ROC was faced with the loss of mainland
China to the new People’s Republic of China. By May 1950 ROC forces on
Hainan Island and in the Paracels were withdrawn to Taiwan, and their
positions were immediately assumed by units of the People’s Liberation
Army."" ROC forces were also apparently withdrawn from the Spratlys as
well, and from May 1950 to July 1956 the Chinese (ROC) base on Itu Aba
Island was abandoned." In the meantime, the strategic and political
contexts of the claims to the islands changed dramatically. The status of the
islands was soon to be caught in the complex web of the ‘cold war', the
earliest evidence of which came with the San Francisco Peace Conference in
September 1951.

The San Francisco Peace Treaty (1951)

Two different, if related, peace treaties with Japan came to impinge on the
immediate post-war status of the islands of the South China Sea. The first of
these was the San Francisco Treaty signed on 8 September 1951 and the
second was the Sino-Japanese Peace Treaty signed on 28 April 1952. In
both cases the most relevant text arises from Article 2 and specifies that
‘Japan renounces all rights, title and claim to the Spratly Islands and to the
Paracel Islands."

An obvious ambiguity arises here by the fact that the renunciation did
not entail devolution or the reversion of territory to one or another previous
owner or claimant. Article 2 of the San Francisco Treaty is consistent in that
regard, for all territories mentioned are simply renounced with no specified
recipients, though Korea was proclaimed independent by the first item of
that Article. Item (&) of Article 2, for example, notes that ‘Japan renounces
all right, title and claim to Formosa and the Pescadores.’ Similarly, item (¢)
declares that ‘Japan renounces all right, title and claim to the Kurile
Islands, and to that portion of Sakhalin and the islands adjacent to it over
which japan acquired sovereignty as a consequence of the Treaty of
Portsmouth of b September 1905.""

That China was the intended recipient of Formosa and the Pescadores
was clear, if only by the lack of other obvious candidates. It was also made
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Communist, Taipei (Nanking) or Peking could legally assume such
sovereignty? Which could legally or ‘justly’ implement the Chinese claim?
Which could or would choose to implement its claim regardless of the
legalities involved? While most world governments recognized one or the
other, for the next quarter of a century the issue of technical sovereignty
remained only partially resolved. In the meantime, events outdistanced the
ambiguities of the treaties and filled the vacuum with ‘facts’ conducive to
conflict.

The Cloma incident

At the time of the San Francisco Peace Conference and during the succeed-
ing four years the deployment of forces in the islands of the South China Sea
was relatively simple. In the Paracels, Vietnamese and some French troops
occupied Pattle Island, while Chinese People’'s Liberation Army forces
maintained a garrison on Woody Island. In effect, the Republic of Vietnam
held control of the Crescent Group, while the PRC controlled the
Amphitrite Group. Pratas Island continued to be held by ROC army and
navy units. The withdrawal of ROC forces from Itu Aba Island meant that
the Spratly Islands were effectively deserted, though the islands continued
to be used by Hainan, Vietnamese and other fishermen.

The abandonment of the Spratly Islands during the period 1950—6 was to
prove the source of much confusion and an international incident in the
spring of 1956 when they were suddenly ‘discovered’ and claimed by an
enterprising Filipino businessman, Tomas Cloma. What followed was an
incident that not only signaled the first appearance of a nascent Philippine
claim to the islands, but also served as a catalyst directing the attentions of
China, Vietnam, and others to the unresolved status of the Spratlys and the
Paracels as well.

There were, in fact, two different groups actively engaged in private
efforts to develop and claim the Spratly Islands during the early 1950s. The
earliest of these was led by an American named Morton F. Meads who,
together with several compatriots, established a number of settlements in
the islands. They also established their own nation-state called the
‘Kingdom of Humanity/Republic of Morac-Songhreti-Meads'.” The
Meads colony would later prove a source of both amusement and consterna-
tion, but in the early 1950s it went almost unnoticed. Under the orders of
President Magsaysay an official Philippine mission to make contact with the
government of the Kingdom/Republic was sent out in 1951, but the mission
failed because the government could not be found.”

By far the most serious group of private interests operating in the Spratlys
was that led by Tomas Cloma. Owner of a prosperous fishing fleet and
private maritime training institute, Cloma was anxious to open a cannery
and to develop the guano deposits in the Spratlys. Claiming that he had
‘discovered’ the islands in 1947 and that he had established several colonies
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in the islands by 1950, Cloma made his first public moves in the spring of
1956. On 11 May 1956 Cloma, his brother and a crew of forty men set out
on one of the institute’s training vessels to take ‘formal possession’ of the
islands. They raised the Philippine flag on various islands, including Itu
Aba, and a few days later proclaimed their new possession as the ‘Archi-
pelago of Freedomland (Kalayaan)'.”

On 15 May 1956, after having informed the Philippine and world press,
Cloma sent a note to the then Vice-President and Foreign Secretary, Carlos
Garcia, informing the government that he and other citizens of the
Philippines had claimed the area in their own behalf, and were then in the
process of surveying and occupying the islands. He noted that the area in
question amounted to some 64,976 square miles located 300 miles west of
Palawan, and that it was ‘outside Philippine waters and not within the
jurisdiction of any country’.” He also emphasized the point that the claim
was based on ‘rights of discovery and/or occupation’ and attached a map of
the area claimed. Despite the wholesale renaming of the islands, the map
itself clearly indicated that Kalayaan included most of the Spratly Archi-
pelago. The claim as shown on Cloma’s ‘Map of Freedomland’ included all
the major islands of the Spratlys, i.e. Spratly Island (Nan-wei tao), Itu Aba
Island (T"ai-p'ing tao), Nam Yit Island (Hung-hsiu tao) and Thi Tu Island
(Chung-yeh tao), as well as such important reefs and shoals as North
Danger Reef in the northwest, and Mariveles Reef (Nan-hai chiao) and
Investigation Shoal (Hai-k'ou sha or Yu-ya-an t'an) in the south.

Another note from Cloma followed on 21 May 1956 and further clarified
his own views on the issue of the sovereignty. He noted that:*

The claim was made by citizens of the Philippines, and not ‘in behalf of the
Government of the Philippines’, because we were not authorized to do so. This will,
however, have the consequent effect of the territory becoming part of the Philip-
pines. For this reason it is hoped and requested that the Philippine government
support, back, and protect our claim and not present another claim in the United
Nations because this might have the effect of encouraging and inviting opposition
from other countries.

Cloma had obviously spent some time studying the possibility of claims
‘from other countries'. He was also apparently concerned that the govern-
ment of the Philippines might take some independent action that would
jeopardize his own initiative. Partly for this reason, on 6 July 1956 Cloma
declared the establishment of a separate government for the ‘Free Territory
of Freedomland’, with a capital at Pag-asa Island (i.e. Flat Island), and
with himself as ‘Chairman, Supreme Council of State’.

The official response of the Philippine government was purposefully
equivocal. In December 1956, after another series of notes from Cloma and
much press coverage, Vice-President Garcia finally responded with a
formal note. According to the latter:*

Insofar as the Department of Foreign Affairs is concerned, it regards the islands, islets,
coral reefs, shoals, and sand cays comprised within what you call 'Freedomland’,
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with the exclusion of those belonging to the seven-island group known inter-
nationally as the Spratlys, as res nullius, some of them being newly-risen, others
marked in international maps as uncharted and their existence doubtful, and all of
them being unoccupied and uninhabited; which means, in other words, that they
are open to economic exploitation and settlement by Filipino nationals, who have as
much right under international law as nationals of any other country to carry on
such activities, so long as the exclusive sovereignty of any country over them has not
been established in accordance with the generally accepred principles of inter-
national law, or recognized by the international community of nations.

As regards the seven-island group known internationally as the Spratlys, the
Philippine government considers these islands under the de facto trusteeship of the
victorious Allied Powers of the Second World War, as a result of the Japanese Peace
Treaty, signed and concluded in San Francisco on September 8, 1951, whereby
Japan renounced all its right, title and claim of the Spratly Islands and to the Paracel
Islands, and there being no territorial settlement made by the Allied Powers, up to
the present with respect to their disposition. It follows, therefore, that as long as this
group of islands remain in that status, it is equally open to economic exploitation and
settlement by nationals or any members of the Allied Powers on the basis of equality
of opportunity and treatment in social, economic, and commercial matters relating
thereto.

After further comment noting that the Philippines ‘is one of the Allied
Powers’, Vice-President Garcia went on to conclude that:

In view of the geographical location of these groups of islands and islets embraced
within ‘Freedomland’, their proximity to the western territorial boundaries of the
Philippines, their historical and geological relations to the Philippine archipelago,
their immense strategic value to our national defense and security, aside from their
economic potential which is admittedly considerable in fishing, coral and sea
products, and in rock phosphate, assuredly the Philippine government does not
regard with indifference the economic exploitation and settlement of these un-
inhabited and unoccupied groups of islands and islets by Philippine nationals so long
as they are engaged in furtherance of their legitimate pursuits,

Despite the appearance of some concessions to the Cloma group, Vice-
President Garcia's note was an almost perfect example of equivocation.
Among the more important caveats made explicit was the artificial distinc-
tion between ‘the seven-island group known internationally as the Spratlys’,
and the group of islands, islets, reefs, shoals, and banks known to the Cloma
group as ‘Freedomland’. Assuming that this distinction might hold, the
Philippines would recognize the legitimacy of the Cloma claim only ‘so long
as the exclusive sovereignty of any country . . . has not been established’.
Similarly, in so far as the'claim overlapped the area of the Spratlys, the
Philippines would recognize the legitimacy of Cloma'’s actions only so long
as the imagined ‘de facto trusteeship of the victorious Allied Powers’
remained in force. That none of the Allied Powers had previously men-
tioned such trusteeship seemed not to matter. And finally, only ‘so long as
they are engaged in furtherance of their legitimate pursuits' would the
Philippines ‘not regard with indifference’ any actions of the Cloma group.
All of these conditions were, of course, left entirely undefined.

The official caution was motivated primarily by the storm of formal and
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informal protests over Cloma’s highly publicized claim. The summer of
1956 witnessed a barrage of protests to Manila. In late May and early June,
Saigon and Taipei issued several stern formal protests.” Peking issued its
own, protest through the New China News Agency (NCNA) and declared
Cloma'’s claim of discovery so much ‘nonsense’.”’ On 9 June the French
Chargé d’Affaires in Manila informed Vice-President Garcia that France
regarded the Spratlys as French territory, for these islands, unlike the
Paracels, had never been ceded to the Republic of Vietnam (see page 68 of
this study).” The Republic of Vietnam, of course, quickly objected to this
French claim. Great Britain, in the meantime, made several formal
inquiries through the Manila Embassy. Even the Dutch entered the contest
with an indirect claim by asking Britain to leak a ‘confidential report’ that
the Netherlands ‘would momentarily stake its own claim over the disputed
islands, with the backing of the United Kingdom'.” Cloma's so-called
‘discovery’ had indeed opened a Pandora’s box.

Manila quickly dispatched messages to Saigon and Taipei to the effect
that the Philippines had made no official claim on the area. Learning that
Taipei intended to send a naval task-force to the area, the Philippine
Ambassador was immediately instructed to inform the Republic of China
that Taipei need ‘not be alarmed by the situation’.” Nevertheless, the ROC
was alarmed, and by 1 June a task-force was on its way to reclaim the
Spratlys for China.

In fact, from 1 June to 24 September 1956 three different ROC naval
task-force units were sent to patrol and reclaim the Spratlys for China.”
The earliest of these arrived off the Shuang-tzu Shoals (known on English
charts as North Danger) on 5 June. After a complete circuit through the
archipelago and a detailed inspection of Itu Aba Island, the group
departed on 14 June for Taiwan. They reported finding no residents,
though much evidence that Cloma's group, as well as several others, had
been busy writing signs, notices, and no little graffiti. They recorded some
twenty signs left by Japanese fishermen, four notices by the Cloma group,
another ten signs written in English but of unclear origin, and some ecleven
signs written in Chinese and uniformly pro-PRC.*? Neglecting their own
argument that Chinese fishermen from Hainan and elsewhere frequented
these waters, the pro-PRC signs led to the curious suspicion on their part
that the Cloma group might have acted in collusion with the PRC.”

Except for repeated visits of an American float plane, the official report
of this ROC inspection tour mentioned no other visitors. After staying at Itu
Aba for three days, the task-force departed for Nan-wei or Spratly Island on
the afternoon of 8 June. They apparently just missed some of Cloma’s
group, for on the same day Cloma sent a crew to Itu Aba and Thi Tu islands
to replenish supplies for some twenty-nine men left in the Spratlys during
the month of May.* Arriving at Itu Aba Island, Cloma’s group discovered
that their markers had been removed or destroyed, and had been replaced
by those of the Republic of China. On 9 June, one day after the ROC naval
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task-force had departed for Taiwan, Cloma sent a note to the Chinese
Ambassador in Manila. Perhaps thinking that the Chinese had remained
on Spratly Island, he stated the following:*

Please be advised that our second expedition has inspected practically all the major
islands in Freedomland except Spratly Island. A radio station has been erected on
Itu Aba. Settlers are stationed there who are presently clearing the island and
planting bananas and other Philippine plants.

On 20 June he sent a copy of this note to the Department of Foreign
Affairs and appended another note stating that, in deference to the
Republic of China, no inspection of Spratly Island had taken place. Taipei
was sufficiently impressed to send out a second reconnaissance task-force.

The second ROC task-force departed Taiwan on 29 June 1956 with the
intention not only to survey the islands further but also to re-occupy Itu Aba
Island.* The ROC flag was raised over the island on 11 July and a thorough
search was initiated in the hopes of finding any local residents, including
members of Cloma’s group. None was discovered, but they did find much
evidence that Cloma's men had returned to the island and begun to farm
the land. Chinese crews were then dispatched to set up prefabricated hous-
ing units, stow supplies, open additional water wells and establish a base of
operations. Part of the crew was left to guard these installations and the
naval task-force proceeded to survey other islands in the archipelago. No
date is given for their return to Taiwan, but the last official entry date in the
ship logs suggest that the task-force remained in the islands until 25 July.

Two months later, on 24 September 1956, a resupply mission left Taiwan
for Itu Aba.” Reaching the island on 28 September, they found the installa-
tions built during July in proper order and, after a two-day stay, departed
on patrol of the rest of the Spratlys. On 1 October they intercepted one of
Cloma’s ships, the PMI-IV, off North Danger Shoals. The captain of the
vessel, Cloma’s brother, was invited aboard the ROC destroyer for a
‘conference’. After confiscating several rifles and some ammunition, the
ROC navy released the captain and crew of the PMI-IV with a warning not
to infringe further on Chinese territory. As 2 October is the last date
recorded in the official log, the Chinese vessel was apparently on the home-
ward journey when it happened across Cloma’s ship.

Learning of his brother’s encounter with the Chinese destroyer, Cloma
himself went to New York with the hope of persuading the Philippine
mission to the United Nations to put the matter before the General
Assembly.”® The maneuver failed, though Cloma managed to gain some
personal support from the members of the Philippine delegation. It was not
his last gesture, nor the last that would be heard about a Philippine claim to
the Spratlys, but for the time being and until 1971 little more was heard
from the Cloma group. In the meantime, the ROC consolidated its hold
over Itu Aba Island (T ai-p’ing tao).

The Republic of Vietnam also sent a destroyer to patrol the Spratlys in
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the summer of 1956 in response to the Cloma incident, The vessel
apparently reached Spratly Island (Nan-wei tao) in August 1956, which is
to say after the second but before the third Chinese naval patrols.” There is
no evidence that the vessel proceeded anywhere else in the Spratlys, but one
can date an active Vietnamese presence on the southwestern edges of the
archipelago to this period.

Since the summer of 1956 and until the present time, an ROC garrison
has been maintained on Itu Aba Island, a fact that owes its most immediate
origins to the Cloma incident. Tomas Cloma was, in short, a catalyst who
drew the interests of China (both the ROC and the PRC) and Vietnam back
to the issue of the status of the island-atolls of the South China Sea, and who
sparked what was to become the beginnings of a Philippine claim to the
Spratlys. It was not the first time that the actions of a private entrepreneur
incited the ire and concern of the regional powers. There are some interest-
ing similarities between the Cloma incident and the Ho Jui-nien affair some
thirty years earlier. For this reason alone the Cloma incident was not, as
often portrayed by critics, a bit of comic opera. It did, however, contain its
own measure of irony. What Cloma actually achieved was a reminder that
the issue of sovereignty remained open, and that its resolution would come
only by the assertion of effective authority. What he evoked, as he himself
feared, was the increasing awareness that the issue of the Spratlys and the
Paracels had yet to be resolved.

The islands and China’s territorial sea

The storm that broke over the Cloma incident was followed almost
immediately by a series of claims and actions in the Paracels. In 1956, 1957,
1958 and again in 1959 the PRC reiterated the firm stand taken by Chou
En-lai over the US/UK Draft Treaty with Japan. In 1957 the Republic of
Vietnam was singled out by the NCNA as a prime antagonist against which
the PRC intended to wage at least verbal warfare over the islands. The
NCNA sharply denounced what it called the ‘illegal occupation of Kan-
ch’uan (Robert), Shan-hu (Pattle), and Chin-yin (Money) islands by Ngo
Dinh Diem's troops’.*’ As the last French troops had departed Vietnam and
the Paracels in late 1956, the Chinese denunciation was probably a response
to Vietnamese units filling in those positions. It was at this time too, more-
over, that a Saigon businessman, Le Van Cang, was licensed to exploit the
guano/phosphate deposits on these islands.* Significantly, all three islands
are in the Crescent Group, and there is no evidence to suggest that Vietnam
attempted to infiltrate the Chinese-held Amphitrite Group. Neither, for
that matter, is there any evidence that Peking attempted to move against
what it considered an illegal action.

Partly as an additional warning to all parties concerned, Peking
noticeably included the Paracels and the Spratlys in its official 1958
Declaration on the Territorial Sea.” Issued on 4 September 1958 that
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MARITIME BOUNDARY PROBLEMS
IN THE SOUTH CHINA SEA

JORGE R. COQUIAT

The two most significant new concepts approved by the Third
United Nations Conference on the Law of the Sea (UNCLOS III)
are the substantial expansion of maritime areas of coastal states and
the internationalization of deep seabed resources lying beyond state
jurisdiction. To most states, particularly the island states of the
Pacific, the most important result of the new regime is the extension
of their coastal jurisdiction. The traditional three mile territorial sea
which prevailed for centuries was no longer practical. It had worked
to the disadvantage of island states because developed countries with
more sophisticated fishing fleets were able to fish within their coastal
vicinity.*

I. EXPANSION OF MARITIME AREAS IN THE PACIFIC

The Philippines is among a number of Pacific island states to
benefit from the expansion of their maritime areas. It expects an
estimated increase of about 360,850 square miles from the introduc-
tion of a two hundred mile EEZ as measured from its archipelagic
baselines.” Similarly Indonesia, the largest archipelagic state, is likely
to assert that its exclusive economic zone includes approximately
660,100 square miles.* On 12 May 1977 the Socialist Republic of

t Legal Adviser, Department of Foreign Affairs, Philippines; Member of the
Philippine Delegation to the Third United Nations Conference on the Law
of the Sea and the Preparatory Commission for the International Tribunal
of the Law of the Sea. The opinions expressed are those of the author.

© Jorge R. Coquia.

1 See also M. J. Valencia, St. Munadjat Danusaputro, “Indonesia: Law of the
Sea and Foreign Policy Issues” (1984) 12.4 The Indonesian Quarterly.

2 “Presidential Proclamation 1599 (1978)” in Law of the Sea, National Legisla-
tion on the Exclusive Economic Zone, the Economic Zone and the Exclusive
Fishery Zone (New York: United Nations, 1986) 245.

3 “Act No. 5, 18 Oct. 1983” in ibid. 150.
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Vietnam declared a two hundred mile EEZ adjacent to its territorial
sea.* In 1981 Thailand did likewise® followed by Malaysia in 1984.°

In the Pacific most states with small land areas can administer
substantial marine regions as a result of the acceptance of the two
hundred mile EEZ. In the South Pacific alone, it is estimated that
island states can claim about twenty million square miles for their
economic zones. For example, on 3 May 1973 Fiji asserted an archi-
pelagic regime and claimed jurisdiction over an exclusive economic
offshore seas correspond to the two hundred mile exclusive economic
zone extending two hundred nautical miles from its archipelagic
baselines.” Although Fiji also asserted its sovereignty over air space
and all internal archipelagic and territorial waters, it did not do so
over its EEZ.

Papua New Guinea, another archipelagic state, enacted its Na-
tional Seas Act of 19%7%,° which establishes three maritime regimes:

a “territorial sea”, “archipelagic waters”, and “offshore seas”. The
offshore seas correspond to the two hundred mile exclusive economic
zone. The Act specifies the baselines for its three archipelagos. The
Proclamation indicates the limit line of the offshore areas as mea-
sured from the archipelagic baselines or along baselines negotiated
under the Papua New Guinea-Indonesia Agreement. It likewise
asserts jurisdiction over the offshore area and over all living and non-
living resources of the state’s coastal seas, seabed and subscil. Like
Fiji, Papua New Guinea assumes freedom over all navigation through
its archipelagic waters.

II. OVERLAPPING CLAIMS IN THE SOUTH CHINA SEA

In Southeast Asia, most states are clustered within shallow seas.
There will inevitably be problems of overlapping exclusive economic
zones and continental shelves if measurements are drawn from archi-
pelagic baselines. For example, Indonesia’s economic zone will pos-
sibly overlap those of Malaysia, the Philippines, Vietnam and even
Papua New Guinea. These EEZs may, in turn, overlap those of

Thailand, Singapore, Brunei, and China.

4 Ibid. 536.

5 “Royal Proclamation of 23 February 1981 in Law of the Sea, National
Legislation, Regulations and Supplementary Documents, (United Nations:
Office for Ocean Affairs) 249.

6 “Exclusive Economic Zone, Act 511, 1984"” in ibid. 158.
7 See also Fiji’s Marine Spaces Act {1977) in suprae note 2 at 85.
8 “Act No. 7 of 7 February 1977 in force in 1978, in ibid. 238.
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A more complicated problem exists in the Spratlys group (“Tru-
ong Sa” to Vietnam, “Nansha” to China and Taiwan). Ownership
of the islands is disputed by Vietnam, China, Taiwan, the Philip-
pines and Malaysia. Vietnam, China and Taiwan dispute ownership
of the whole of the Spratlys. The Philippine claim is limited to the
area it calls “Kalayaan”.® Malaysia, on the other hand, claims a
number of geographic features in the southern region of the Spratlys.

Ownership of the Spratlys has been assumed by different dynasties
and governments of both China and Vietnam, often without aware-
ness of other claims. The present dispute over this island group
started in July 1933 when France, on behalf of its protectorate
Vietnam, occupied nine islets of the Spratlys and placed them under
French sovereignty. China and Japan both protested the French
action. Since then Vietnam and China have consistently claimed
ownership of the islands.

Taiwan’s active claim to the Spratlys started in December 1945
when a naval task force visited the group. The islands were subse-
quently placed under the administration of the navy in March 1947.
In April 1952 Taiwan and Japan signed a bilateral peace agreement
in which Japan repeated its 1951 renunciation of title, rights and
claims to Taiwan and the Spratly Islands.*® Japan had occupied the
islands in February 1939, but withdrew in August 1945 after sur-
rendering to the Allied powers.

The Philippines was the first to assert title to the territory after
Japanese renunciation. In 1956 a Filipino, Tomas Cloma, issued a
“Proclamation to the Whole World” asserting ownership of thirty-
three islands, keys, bars, coral reefs and fishing grounds covering
64,976 square nautical miles. On 11 June 1978 the Philippine
government officially declared sovereignty over part of the disputed
territory roughly duplicating Cloma’s claim. As early as 1947, the
Philippine Secretary of Foreign Affairs had demanded that the
territory occupied by Japan during World War II be awarded to
the Philippines. The latest active claimant to the disputed territory
is Malaysia. In 1980, it issued an official continental shelf map which
showed boundary limits enclosing some portion of the Spratlys and
even some Philippine islands in the area of Palawan.

0 Delineated in Presidential Decree 1596 (11 June 1978). By virtue of this
decree, the Philippines claimed some islands in the South China Sea approxi-
mately four hundred kilometers west of the Philippines. These islands, known
as the Kalayaan island group, comprise about fifty-three islands, and are to
be distinguished from the Spratlys and Paracels being claimed by other states.

10 Treaty of Peace with Japan, San Francisco (8 Sept. 1951) No. 1832 136
U.N.T.S. 46.
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The disputed Spratly Islands are mostly coral reefs which allow
only sparse growth of mangroves, shrubs and stunted trees. This area
can hardly support human habitation. In light of developments in
international law, however, ownership of the island will enable a
claimant state to declare jurisdiction and/or sovereignty over wide
areas of the ocean. The waters off the islands teem with marine life,
especially demersal fish and tuna. Fisheries statistics are not accurate,
but the Philippines reports to have harvested 31,184 metric tons
from the area in 1979. A Philippine fisheries agency estimated that
one metric ton per day is harvested during the summer in a portion
of the Spratlys called the Kalayaan Islands. Taiwanese longline and
trawl vessels also fish in the area.

A considerable amount of petroleum and gas is believed to be
trapped in the Kalayaan seabed. East Asia, of which the South
China Sea basin is a part, resulted from a rich diversity of tectonic
processes and relatively high sedimentation rates. These have resulted
in a combination of geological conditions which, in some places, are
conducive to petroleum formation and accumulation. Most of the
petroleum bearing formations thus far identified are in sedimentary
basins of tertiary origin and deposition. The Kalayaan island group
lies in a geological belt which has the same characteristics. Petroleum
speculation has therefore been intense.

Some United Nations and private surveys have revealed structures
in the vicinity of the Kalayaan Islands that potentially indicate
petroleum accumulation. Recently published analyses of data from
the Reed Bank drilling operations support the notion that it is a
geologically continuous area with the Nido reef complex which has
produced petroleum and gas in commercial quantities. Potential oil
reserves for the Reed Bank were subsequently set at ten million
barrels. However, exploration has shown hydrocarbon finds of negli-
gible quantity. Moreover, other Kalayaan Islands seabed areas fall
abruptly to between one and three thousand fect so development is
considered technically unfeasible or commercially unprofitable at
present. This does not preclude the possibility that technological
development will make petroleum production commercially profit-
able in the future.

In addition to its rich fishing grounds and future possibilities as a
petroleum source, sea routes through the Spratlys link East Asia with
Africa and Europe making it one of the world’s busiest sea lanes.
They also lie within the air routes of Borneo, Indonesia, Vietnam,
China and the Philippines. The strategic importance of the area for
defence and security and for maritime navigation and overflight has
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generated interest, not only from the claimants to the area, but also
from major powers such as the USA, Japan and the USSR.*®

Problems have now begun to arise regarding the delimitation of
overlapping maritime claims between adjacent or opposite states.
For example, in 1978 the Philippines claimed the Kalayaan island
part of the Spratlys.** In 1979, Malaysia issued a continental shelf
map which overlaps some of the Philippine territorial claims, This
map, which was strongly protested by the Philippines, shows the
extent of Malaysia’s continental shelf in the South China Sea and
includes some of the Spratlys Islands at Amboyna Cay (Pulau Kecil
Amboyna), Mariveles Reef (Terumba Mantani), Commodore Reef
(Terumba Laksamana), the rocks of Layang-Layang, Royal Char-
lotte Reef (Terumba Samarang Berat Besar) and Barque Canada
Reef (Terumba Perahu). On the continental shelf claimed off
Brunei south of Sabah, Malaysia appears to enclose areas that lie
closer to the Philippines and Indonesia than to any Malaysian island.
The economic, political, military and strategic value of the areas
under contention aggravate the conflict over boundaries.

Another example of a dispute caused by overlapping claims occurs
in the Tonkin Gulf (“Gulf of Bac Bo” to Vietnam, “Beibu Gulf” to
China). In a statement dated 12 May 1977, Vietnam proclaimed
its two hundred mile exclusive economic zone. The islands and
archipelagos forming an integral part of Vietnam’s territorial sea
have their own territorial seas, contiguous zones, EEZs and contin-
ental shelves. The government of the Socialist Republic of Vietnam
has manifested its willingness to use proper negotiations to settle
matters relating to maritime zones.

It issued a statement on 12 November 1987 claiming, among
other things, territorial waters in accordance with the 26 June 1887
Convention on frontier boundaries between France and the Qing
(Ching) Dynasty of China. Vietnam further asserted that part of
the Tonkin Gulf pertaining to Vietnam constitutes historic waters
and is subject to the judicial regimes of its internal waters.*®

The People’s Republic of China immediately protested the Viet-
namese statement. In a statement dated 28 November 1g82,™ China

11 See H. Yorac, “The Philippine Claim to the Spratly Islands Group,” (1983)
58 Philippine L.J. 42.

12 See supra note 9.

13 Supra note 5 at 285; The Law of the Sea, Current Developments and Prac-
tice, 145.

14 Previously circulated as Document A/37/682-8/15500, 30 Nov. 1982, Law
of the Sea, Current Developments and Practice, 145.
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denied that a boundary delimitation was set in the 1887 Convention
between China and France, and hence claimed that no boundary
line was ever executed in the Tonkin Gulf. China added that the
Xisha and Nansea Islands are inalienable parts of China’s territory.
France likewise denounced Vietnam’s claim that part of the Gulf of
Tonkin is under Vietnam’s jurisdiction as historic waters.”® In addi-
tion, Thailand objected in a statement dated 22 November 1985
to Vietnam’s claim that some of the Gulf of Thailand and the Ton-
kin Gulf were historic Vietnamese waters. The agreement of 7
August 1982 between the Socialist Republic of Vietnam and the
People’s Republic of Kampuchea purporting to appropriate ap-
proximately four thousand square nautical miles of the Gulf of
Thailand as internal waters is even more disturbing.

III. SETTLEMENT OF DISPUTES

The delegates of UNCLOS III were fully aware of the disputes
inevitably caused by overlapping claims, hence the determination of
maritime zones was the subject of prolonged debate. A comprehen-
sive solution which is not quite satisfactory to most states was finally
agreed upon. As now provided in Article 74 on the EEZ and Article
83 on the continental shelf, the delimitation of the economic zones
or continental shelves of opposite or adjacent states shall be effected
by agreement on the basis of international law as referred to in
Article 88 of the Statute of the International Court of Justice. If no
agreement can be reached within a reasonable period of time, the
states shall settle disputes using conciliation, arbitration or judicial
procedures as provided by Part XV of the Convention on the Law
of the Sea (CLOS).

The inevitable disputes over maritime boundaries in certain areas
is evidenced by the number of cases that have been filed in the Inter-
national Court of Justice and arbitral tribunals concerning the
delimitation of continental shelves.*” Although the procedures pro-

15 Ibid. 146.
18 Document A/40/1033, 12 Dec. 1985, ibid. 147.

17 North Sea Continental Shelf Cases between the Federal Republic of Germany,
Denmark and the Netherlands, 1969 I.C.J. Rep. 3; the Anglo-French Con-
tinental Shelf Case between the United Kingdom and France; the Tunisia/
Libya Continental Shelf Case, 1985 1.C.J. Rep. 192; the degean Sea Con-
tinental Shelf Case between Greece and Turkey, 1978 1.C.J. Rep. 3; and the
case concerning delimitation of the maritime boundary in the Gulf of Maine,
a dispute between Canada and the United States on the Georges Bank, 1984
1.GC.]. Rep. 246.
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vided for in the UN Convention are not very satisfactory to most
states, they at least invite states with overlapping boundaries to enter
into negotiations for an amicable settlement of their disputes. It is
hoped that all the states in Southeast Asia with adjacent maritime
boundaries will be able to conclude agreements, thus avoiding ex-
pensive and unfriendly judicial or arbitral methods.

Already, some states have taken steps to settle their maritime
boundary questions. Pursuant to the provisions of UNCLOS III,
the Philippines initiated diplomatic talks to promote and preserve
friendly relations with Malaysia as a member of the Association of
Southeast Asian Nations (ASEAN). The Treaty of Amity and Co-
operation and the provisions of CLOS were used as bases to resolve
any conflicting territorial claims. In the case of disagreement, the
two states were, at the least, to share joint exploration, exploitation
and development of overlapping maritime areas. Articles 74 and 83
of CLOS provide that, pending agreement and in the spirit of
understanding and co-operation, the states concerned shall enter
into provisional arrangements of a practical nature.

A number of states in Southeast Asia have entered into fisheries
agreements not only to avoid unnecessary disputes on probable over-
lapping claims, but also to promote protection, preservation and
joint development of living marine resources. Indonesia, for example,
has led countries in Southeast Asia in concluding several agreements
with its neighbours. On 13 December 1980 Indonesia agreed on
maritime boundaries, co-operation and other related matters with
Papua New Guinea. It entered similar agreements with Australia in
1981 and Malaysia in 1982. Similarly, Malaysia made agreements
with Indonesia and Thailand concerning the continental shelf. In its
Fisheries Act of 1985, it proclaimed its fishery area to be that of
the Malaysian EEZ. The delimitation of this area will still have to
be undertaken and its limits published.

Thailand, which has one of the most developed deep sea fishing
industries in the region, was quite reluctant to accept the two
hundred mile exclusive economic zone concept. It claimed to be a
geographically disadvantaged state as its gains from the establish-
ment of the two hundred mile EEZ were quite small compared
with those of its neighbouring states. Thailand’s EEZ actually over-
laps those of adjacent states. Having the largest distant water fishing
fleet in the region, Thailand has been advocating the right to tradi-
tional fishing in neighbouring waters.

18 Act 317, Law of Malaysia, published 10 May 1988.
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Singapore has a peculiar fishing rights problem. As a geographic-
ally disadvantaged state, Singapore’s concern is the determination
of the allowable catch of living resources within the EEZ. Under
Articles 62, 29 and 70 of CLOS, other states have an interest in
the allowable catch. The coastal state must reasonably determine
its capacity to harvest the living resources within the EEZ. If it does
not have the capacity to secure the entire allowable catch, other
states should be allowed access to the surplus. Under Article 70 of
the Convention, Singapore has the right to participate on an equit-
able basis in the exploitation of an appropriate part of the surplus
of the living resources of coastal states of the same region or sub-
region. Singapore is interested in entering bilateral regional or sub-
regional agreements in due course, bearing in mind the good faith
and co-operation of other states in interpreting and applying the
pertinent provisions of the Convention.

IV. THE EXCLUSIVE ECONOMIC ZONE AS AN
ENDOWMENT TO SOUTHEAST ASIAN STATES

The two hundred mile exclusive economic zone, which had been
considered part of the high seas before the adoption of the CLOS,
is now within the exclusive jurisdiction of the coastal state, which
can explore and exploit its natural resources. It is no longer subject
to plunder or abuse by any state. In addition, although the EEZ is
within the exclusive jurisdiction of the coastal state, that state is
obliged to preserve and conserve its resources, as well as promote
scientific research within the region. The EEZ is a strategic endow-
ment, especially for developing states in Asia. Its natural resources
and potential, as well as its capacity for multiple usage, have barely
been tapped or developed. This is true not only of living resources,
but also of maritime space and the marine ecosystem. Full know-
ledge of the potential of these areas is necessary for a more complete
appreciation of states’ national maritime wealth. The appropriate
approach for planning, investment and management schemes for the
economic zone is imperative if states are to reap maximum benefits.

V. THE NEED FOR REGIONAL CO-OPERATION

Instead of engaging in disputes, the countries of Southeast Asia
should pool their resources to take advantage of the vast, newly
endowed marine resources. At UNCLOS III, there was a universal
consensus that states must co-operate in the preservation, develop-
ment and utilization of marine resources. The countries in Southeast
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Asia which have wide EEZs may not be in a position to individually
explore, exploit and develop their respective areas. To derive the
most benefits from their newly acquired maritime areas the South-
cast Asian states must co-operate and assist each other in terms of
technology, capital and personnel. Marine resources should be ex-
plored, exploited and managed by all nations jointly for the benefit
of all peoples.*

19 A resolution has been filed with the Philippine Congress proposing a con-
dominium system in the whole of the South China Sea. The proposal can be
realized if all the claimant states agree to have a regional conference. See
House of Representatives Resplution No. 1010 introduced by Congressman
Jose de Venecia,
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and 100°-122°E longitude,' the South China Sea (Nan-hai or Southern
Sea in Chinese) embraces an area of more than one million square nauti-
cal miles, with 90% of its circumference occupied by land.? Its littoral
States are, clockwise, the People’s Republic of China (PRC), the Repub-
lic of China on Taiwan (ROC), the Philippines, Indonesia, Brunei, Ma-
laysia, Singapore, Thailand, Kampuchea and Vietnam.? Its significance
lies not only in providing the world community with strategically impor-
tant routes for commercial and military uses, but also in supplying living
and mineral resources to the littoral States.

Scattered in the sea are the hundreds of islands, shoals, rocks, clays
and banks* which constitute four main archipelagos, namely the Pratas
(Tung-Sha Chun-tao in Chinese), Macclesfield Bank (Chung-sha Chun-
tao), Paracels (Hsi-sha Chun-tao) and Spratlys (Nan-sha Chun-tao).
Whereas China claims them all, other States assert sovereignty over some
islands of the two last-mentioned groups.® The territorial disputes so

1. Cf. Underwater Handbook, No. 1 (London 1968), Map 9 produced from portions of
BA Plate No. 14 with the sanction of the Controller, H.M. Stationary Office and of the hy-
drographer of the Navy and M.J. Valencia, “The South China Sea: Prospects for Marine
Regionalism,” Marine Policy, Vol. 2 (1978), pp. 87, 88 (figure 1).

2. Dimension of the South China Sea:

Area
Water Body (square nautical miles)
South China Sea Proper 959,160
Gulf of Tonkin 46,961
Gulf of Thailand 85,521
Total 1,091,642

Sources: J.R. Morgan and M.J. Valencia, eds. Atlas for Marine Policy in Southeast Asian Seas,
Berkeley, California: University of California Press, 1983, p. 4 and Valencia, “The South
China Sea . . .,” supra note 1, p. 87.

3. Hong Kong will be restored to China in 1997, pursuant to Sino-British Joint Declara-
tion on the Question of Hong Kong, December 19, 1984, International Legal Materials, Vol.
23 (1984), pp. 1366-87. Macao will be restored to China in 1999, pursuant to Sino-Portuguese
Joint Declaration on the Question of Macao, April 13, 1987, Beijing Review, Vol. 30, No. 14
(April 6, 1987), special insertion. Please note that Burma and Laos are not counted here;
whereas the former faces the Andaman Sea, the latter is land-locked and has access to the sea
through Thailand.

4. N. Ely and J.M. Marcoux, “National Seabeds Jurisdiction in the Marginal Sea: the
South China Sea”, in G.T. Yales III and J. Young, eds., Limits To National Jurisdiction Over
The Sea, Charlottesville, Virginia: University Press of Virginia, 1974, p. 125. D.J. Dzureck
states that there are more than 200 islands and islets in this area. See his “‘Boundary and
Resources Disputes in the South China Sea,” Ocean Yearbook, Vol. 5 (1985), p. 257. The
exact number of the islands and shoals may not be known yet.

5. At present, while the long-established ROC sovereignty over the Pratas meets no chal-
lenge, the PRC’s control of the Paracels as a whole is effective. More noteworthy is the case of
the Spratly Island-group. As of June 1991, whereas the Tai-p’ing Island remains under the
ROC's occupation, six other reefs and banks are held by the PRC, 24 by Vietnam, 8 by the
Philippines and 12 by Malaysia. Island-groups other than the four are beyond the scope of this
Study.
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arising have, during the past decades, become increasingly worse, thus
causing continuing tension in the region.

In exploring a possible answer to such questions as “Who owns the
Paracels and Spratlys,” this paper will start by comprehensively examin-
ing the contentions advanced by the claimants in support of their respec-
tive claims to the island-groups in question. Secondly, it will tackle the
questions revealed by such examination, including whether the claims are
legally well-established, what are the rules applicable to these claims, and
whether the notion of inter-temporal law is applicable in this connection,
etc. Finally, in its conclusion, it will try to ascertain the owner of the
Paracel and Spratly island-groups from among the various claimant
States. In so doing, it will refer as necessary to the relevant literature.®

6. Cf. following literature in Chinese:

(1) Kuomintang Central Committee, editor and publisher, Nan-hai chu-tao wen-t'i
(Problems concerning the various islands in the South China Sea), Taipei: Febru-
ary 1974 (hereinafter cited as “KMT (1974)".

(2) Hsi-sha ch'un-tao and nan-sha ch’un tao tzu-Ku i’lai chu-shih Ch’ung Kuo de lin-tu
(The Paracel and Spratly Archipelagos Are Chinese Territories Ever Since Ancient
Time), Peking: People’s Press, 1981 (hereafter cited as “HSNS-CT (1981)".

(3) The PRC Ministry of Foreign Affairs Document of January 30, 1980, in HSNS-CT
(1981), pp. 2-3.

(4) Chang Hsieh, Tung-hsi yang k’ac (Examination of the East-West Oceans), 1618.

(5) Chau Ju-kua, Chu fan chih (Records of Foreign Peoples), written and compiled
sometime between 1225-1242, recently reviewed and noted by Chang Cheng
Ch'uan, Taipei: The Commercial Press, Ltd., 1970.

(6) Chou Ch'u-fei, Ling-wai tai-ta (Information on What Lies Beyond the Passes),
1178.

(7) Nan chou yi wu chih (Describing the Han Dynasty navigation routes from the Ma-
lay Peninsula to the Chinese Mainland).

(8) Tai-p'ing yu-lan (Royal Observation During the Peace Time).

(9) Teng Tsu Yu, “The Issue of Sovereignty of the Various Islands in the South China
Sea,"” Ming Pao Yueh-ke’an (Ming Pao Monthly), vol. 101 (May 1974).

(10) Wu Tzu-mu, Ming liang lu (Dreaming about the Capital), 1275.

Cf. the following literature in English:

(1) D.W. Bowett, The Legal Regime of Islands in International Law, Dobbs Ferry,
New York: Oceana, 1979, Chapters 4 & 9 (pp. 73-113, 283-311).

(2) P.A. Castro, ed., The Philippines and the Law of the Sea, Manila: Foreign Service
Institute, 1983

(3) Tao Cheng, “The Dispute Over the South China Sea Islands,” Texas International
Law Journal, Vol. 10 (1975), pp. 265-277.

(4) H. Chiu and C.H. Park, “Legal Status of the Paracel and Spratly Islands,” Ocean
Development and Int’l Law Journal, Vol. 3, (1975), pp. 1-28 (hereafter cited as
“*Chiu and Park, Legal Status (1975)).

(5) D. Heinzig, Disputed Islands in the South China Sea: Paracels-Spratlys-Pratas-
Macclesfield Bank, Wiesbaden: O. Harrasowitz, 1976 (hereafter cited as Heinzig
(1976)).

(6) R.D. Hill (ed.), Southeast Asia: A Systematic Geography, Oxford, England: Oxford
University Press, 1979).
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II. THE PRE-WAR EVOLUTION OF THE PARACEL DISPUTE
A. The Chinese Claim to the Paracels

The development of the Paracel and Spratly disputes may be divided
into two phases, with World War II as the dividing line. While the pre-
War evolution of the two disputes may be analyzed separately, their post-
War development must be examined together.

In the case of the pre-war Paracels which involved only China and
Vietnam,the early Chinese claim to this island-group, like that to all
other islands in the South China Sea, was based on historical grounds.
As the ROC and PRC’ contend and as the western historians agree, the
beginning of the Chinese presence in the South China Sea in general and
in the Paracels in particular may be traced back to the Western Han
Dynasty (206 B.C.-25 A.D.). During the subsequent dynasties, while
Chinese people continued sailing and fishing in the sea and staying on the
scattered islands, official navigation and expeditions were repeatedly
launched by the government.® As a result, Chinese maritime ties with
the South China Sea as a whole were greatly enhanced; and, no later than
the mid-19th century, China’s indisputable sovereignty over the Paracels
had already been well-established. To support this, the Chinese govern-
ments both in Taipei and Beijing have advanced such specific evidence
as:

(7) Keesing’s Contemporary Archives: Weekly Diary of World Events, London: Kees-
ing’s Publication Ltd. (hereafter cited as “Keesing’s™), pp. 26388-26389 (1974),
28913 (1978), 298-29870 (1979), 31149 (1981), 32785 (1984).
(8) Lee Yong Leng, ed., Southeast Asia: Essays in Political Geography, Singapore: Sin-
gapore University Press, 1982.
(%) Lee Yong Leng, Southeast Asia and the Law of the Sea, Singapore: Singapore Uni-
versity Press, 1979.
(10) G. Marston, “Abandonment of Territorial Claims: the Case of Bouvet and Spratly
Islands,” British Yearbook of International Law, Vol. 57 (1987), pp. 337-356.

(11) Ministry of Foreign Affairs, Republic of Vietnam: White Paper on the Hoang-Sa
(Paracel) and Truong Sa (Spratly) Islands, Saigon, 1975 (hereafter cited as “White
Paper (1975)").

(12) S.W. Rifferbush, “Maritime Resources and the Potential for Conflict in the South
China Sea,” The Fletcher Forum, Vol. 2 (No. 1) (1978), pp. 64-85.

(13) Marwyn S. Samuels, Contest for the South China Sea, London: Methuen, 1982
(hereafter cited as Samuels (1982)).

(14) Shih Ti-tsu, “South China Sea Islands: Chinese Territory Since Ancient Times”,
Peking Review, No. 50 (December 12, 1975), pp. 10-15.

7. Although they are in rivalry in internal politics of China in the sense that each claims
to represent China as a whole, the two governments assert Chinese sovereignty identically over
the island-groups in the South China Sea in general and over the Paracels in particular. There
is thus nothing like “territorial disputes” between them as understood internationally.

8. E.g., those launched by General Shih Pih in 1293 under Orders of Emperor Shih-tsu
(Khublai Khan) of Yuan Dynasty and those by Eunuch Cheng Ho (seven times between 1405-
1433). See Heinzig (1976), supra note 6, pp. 22-23; Samuels (1982), supra note 6, pp. 17-22.
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(1) The attachment to the Paracels’ two sub-groups of islands (Am-
phitrite and Crescent) of the names of Yung-lo and Hsuan-teh respec-
tively which refer to the titles of the reigns of the Ming Emperors Cheng-
tsu (1403-1424 A.D.) and Hsuan-tsung (1426-1435 A.D.) (see Map 1).°

(2) The Chinese Temple discovered in 1947 on the Lin-tao (Wood
Island) and estimated by experts to be more than one hundred years
old.'"

(3) An official statement made in 1877 by China’s first Minister to
the U.K., Kuo Sung-tao, to the effect that the Paracels belongs to
China."!

(4) The 1887 Sino-French Convention Respecting the Delimitation
of the Frontier Between China and Tonkin in which France recognizes
that the Paracel (and Spratly) Islands are part of China.'?

(5) The Ch’ing government’s first official patrol (inspection tour) of
the Paracels was made in 1902 by three warships led by Admiral Li
Ch’un and Vice-Admiral Wu Ch’ing-yung. During their stay on the is-
lands, they “succeeded in planting imperial flags and a stone tablet com-
memorating the arrival of formal Chinese authority.” This tablet was
discovered in 1979 by the PRC’s People’s Liberation Army stationed on
the Paracels’ Pei-tao (North Island in English)."

(6) After the Pratas incident of 1907,'* the second official patrol was
made in the next year by a “Special Provincial Commission for the Man-
agement of the Area.”'*> Upon their return after a one-month stay on the

9. Heinzig (1976), supra note 6, at p. 23. This map was published by ROC’s Ministry of
Foreign Affairs on December 1, 1947; the names of the islands were thereby re-affirmed offi-
cially. Cf. another Chinese Chart published in the mid-16th century, depicting the region
known in the 1430s and naming the Paracels and Maccesfield Bank as Shih-t’ang and Shih-
hsing Shih-t'ang respectively. For the Chart, see Mao Yuan-i and Chih Wu-pei as cited by
Heinzig, ibid.

10. Yeh Han-ming and Wu Jui-ching, “Issue of Restoration of Chinese Sovereignty over
the Islands in the South China Sea As Reflected by Historical Documents and Map,” Min-pao
Monthly, No. 101 (May 1974), p. 19 (hereafter cited as “Yeh and Wu (1974)”).

11. HSNS-CT (1981), supra note 6, p. 4; Samuels (1982), supra note 6, p. 52.

12. For the text of the Convention, see Treaties, Conventions, etc. Between China and the
Foreign States, 2nd ed., Shanghai: 1917, p. 934; Samuels (1982), supra note 6, pp. 52-53. For
further discussion of this Convention, see Chiu and Park, Legal Status (1975), supra note 6, pp.
11, 12-13.

13. In the picture and report concerning this discovery, see “Tablet Proves Ancient
Rights,” Hong Kong Standard, March 6, 1979, p. 5.

14. In 1907-1908, a Japanese merchant named N. Yoshiji, accompanied by more than 100
followers, once settled on the Pratas Island-Group, and thus caused negotiations between Gov-
ernors of Kuangsi and Juang-tung and the then Japanese Consul in Canton. As a result, China
paid an indemnity of 130,000 silver dollars. Japan, in return, recognized the Pratas Archipel-
ago as Chinese territory. See D. Heinzig (1976), supra note 6, p. 26; Samuels (1982), supra
note 6, at 53,

15. The Commission was organized under Orders from the Governor-General of Juang-
tung, Chang Jen-Po. Composed of Li-Ch'un, Wu Ching-Yung and a number of surveyors,
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Paracels, the Commission submitted an Eight-Point-Program Report
recommending, inter alia, the administrative absorption and economic
development of the Paracel Islands. This Report was later accepted and
approved first by Governor-General Chang of Kuangtung, then by
Kuang-Hsu Emperor,'® and finally, carried out by Chinese government
in 1911 by incorporating the Paracels into Kuangtung Province, to be
administered through the Prefectural authority of Hainan Island.'’

(7) The issuance and withdrawal of licenses for exploitation of the
Paracel Archipelago: From 1921 to 1932, five such licenses were issued
by the ROC’s Provincial Government of Kuangtung.'®* The one issued
to Ho Jui-nien in 1921 was, however, after two renewals in about six
years (upon revelation of Ho’s connection with a Japanese firm based on
Taiwan), cancelled by the ROC government in 1928."°

(8) The ROC’s dispatch of the Commission to reassert sovereignty
over the Paracels in 1928. This Commission was headed by Shen P’eng-
fei and, upon their return after staying 17 days in the Paracels, submitted
a formal report®° reiterating Chinese sovereign rights, urging appropriate
development of the resources of the islands, and emphasizing the neces-
sity of defense in view of the Paracel’s strategic position.

engineers and scientists, the Commission was sent specifically to undertake formal reconnoitre
of the islands; to establish sites for construction of houses, roads, radio station and phosphate
processing plants; to prepare detailed maps of the islands and to estimate potential guano/
phosphate reserves for the Archipelago. See Yeh and Wu (1974), supra note 10, p. 19; Shen
P'eng-fei in Wen-hsien Hui-pien (Collection of Documents), Vol. 8 (Taipei, 1975); see also
Samuels (1982), supra note 6, p. 54.

16. Shen P’eng-fei, supra note 15, pp. 23-24; Li Ch’un, Hsun-hai Chi (Account of an
Ocean Patrol), Canton: 1909, in Wen-hsien Hui-pien, supra note 15, pp. 1-5; Heinzig (1976),
supra note 6, p. 27. '

17. HSNS-CT (1981), supra note 6, p. 5.

18. Lu Hsi-sha, “A Brief Note on the Paracel Islands,” Hsin-ya-hsi-ya Yueh-k’'an (New
Asia Monthly), Vol. 9, No. 6 (June 1935), p. 65; Cheng Tzu-yueh, Nan-hai ch'un-tao ti-li chih-
lueh (Geographical Description of the South China Sea Islands), Shanghai: The Commercial
Press, 1947, p. 76. This classic book was reprinted in Chung-kuo nan-hai chu ch’un tao wen-
hsien hui-pien (Collected Works on the Archipelagos of the South China Sea), Taipei: Hsueh-
sheng Book Co., 1975, vol. 10, pp. 111-214). See also Tao Cheng, “The Dispute over South
China Sea Islands,” supra note 6, p. 274.

19. The permit was issued by Kuangtung Bureau of Mines with approval of the ROC's
Ministry of the Interior. The idea of “monopoly” is used here in view of the fact that the ROC
Government refused two other applications on the ground of Ho’s “priority rights". See Tao
Cheng, “The Dispute over South China Sea Islands,” supra note 6, p. 274. Heinzig (1976),
supra note 6, p. 27; HSNS-CT (1981), supra note 6, p. 6. For further discussions of the Ho
Case, see Samuels (1982), supra note 6, pp. 54-57.

20. Members of the Commission included representatives of various provincial and na-
tional ministries, a number of the Ruling Party’s officials, a group of scientists from the De-
partments of Agriculture and Geology at Ch’ung-Shan University, and a large contingent of
army and navy officers, etc. See Samuels (1982), supra note 6, p. 57. For details, see Shen
P'eng-fei’s Report (Canton, 1928) in Wen-hsien Hui-pien, supra note 15, vol. 8 (1975), p. 34.
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B. The Vietnamese Pre-War Claim to the Paracels

The asserted basis of Vietnam’s claim to the Paracels is primarily
two-fold: one is State succession relying on the post-war dissolution of
the French colony in Indo-China; the other is historical grounds. The
latter includes:

(1) taking formal possession of the Paracels in 1816 by King Gia
Long of Annam (a former State but now a part of Vietnam);*'

(2) subsequent organization of the “Hoang Sa Company”” by coastal
people to engage in ship-salvage, fishing, gathering turtles and mining for
guano;

(3) that, to sanction these activities, official reconnaissance missions
were sent out in 1834 and 1838 under Orders from the King; and

(4) that, as contended by France, the same King constructed a pa-
goda and a stone tablet on one of the islands.?*

The legal validity of these contentions are, however, disputed by
China. In its view, Vietnamese people were not the only ones to under-
take such activities in the Paracels. The Chinese — especially those
from the Hainan Island — did the same. More noteworthy is that,
whereas present Vietnam comprises not only the former State of Annam,
but also those of Tonking and Cochin-China, all the above stated conten-
tions of Vietnam and France are nonetheless based specifically on the
Annamese measures. Doesn’t this argue in China’s favor and thus help
to strengthen the Chinese position in denying any validity of the said
contentions? The answer seems to be affirmative in view of the fact that
Annam was a vassal state of China, its people were only naturally toler-
ated when competing with the Chinese in undertaking those activities,
and that its King was welcomed to visit the islands in question.

As for the French colonization of Indo-China first by imposing the
1874 Treaty with Annam, and then by forcing China to sign the 1885
Treaty at the end of the Sino-French War which resulted in China’s loss
of suzerainty over Annam and thus paving the way for French incur-
sions, in the 1930’s, into the Paracels. Due to both the Tai-p’ing Rebel-
lion (1850-65) and the onslaught of other western Powers on China
during that period, China was prevented from effectively challenging
French colonization. Nonetheless, the Paracels, together with the Sprat-

21. This event went unnoticed in the official records of China's Chia-Ch'ing Emperor
(1796-1821) and was thus ignored by contemporary Chinese writers; but first appeared in a
work by Father Jean-Louis Taberd (then Bishop of Issauropolis); see “Note on the Geography
of Cochin-China”, Journal of the Royal Asiatic Society of Bengal, April 1937, pp. 735-745. For
a related quotation of the Article, see Samuels, supra note 6, p. 49, note 31.

22. Samuels (1982), supra note 6, pp. 43, 44, 61. The tasks of these Missions were report-
edly to map the islands and Calculate their resources.
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lys, remained Chinese territories as so recognized both by France itself in
the Sino-French Frontier Delimitation Convention of 188723 and by Ja-
pan in the Ho Jui-nien Case in the 1920’s.?* In effect, the Chinese pre-
occupation with the war with Japan in the 1930’s constituted the very
reason why France was able to claim the Paracels in 1931, to incorporate
them into Thua Thien Province of Vietnam in 1932, and to occupy them
in 1938.

III. THE PRE-WAR EVOLUTION OF THE
SPRATLY DISPUTE

A. The Chinese Claim to the Spratlys

In the case of the Spratlys,?® it was at least until after World War I
that China remained the only claimant State. While its people have con-
tinued economic activities in the area since ancient times, its government
has asserted and exercised Chinese sovereignty over the island since at
least the 13th century. Despite the confusion of the name of this island-
group and the relatively sparse reference to it in Chinese classical records
and books,*® most of the historical grounds advanced by China with re-
spect to its claim to the Paracels, as discussed above, are, in principle, the
same as those contended by both the ROC and PRC to justify China’s
claim to the Spratlys. These include, e.g., the expeditions sent by the
Yuan government in 1293,%” the seven sails of Ming Dynasty’s Cheng Ho
between 1403-1433,%28 Chinese fishermen’s continued activities on the
Spratlys as once proved in 1867 by the crew of a British survey-ship who
met them on the Spratlys’ Itu Aba, i.e., Tai-p’ing Island in Chinese, and
the display of such State functions as the Ch’ing government’s successful
prevention, e.g., in 1883, against a German State-sponsored expedition to

23. See supra note 12.

24. See supra notes 18 and 19 and accompanying text. Japan made clear in 1927 that the
ownership of the Paracels was not “‘a matter of dispute with France*. See Vietnamese White
Paper of 1975, supra note 6.

25. The total number of the Spratlys’ islands, reefs, shoals and clays is variously reported.
According to Prof. Lee Yong Leng, it has 90, see his Southeast Asia: Essays in Political Geog-
raphy, supra note 6, p. 14. S.W. Ritterbush expressed the view that there are more than 200,
see his “Maritime Resources and Potential for Conflict . . .,” supra note 6, p. 80. Professor

J.R.V. Prescott identified only 26 whose location and names in Chinese, Vietnamese, Malay-

sian and Filipino languages are listed, see his The Maritime Political Boundaries of the World,
London: Methuen, 1985, pp. 218-219.

26. It was named in Chinese variously until after the inauguration of the ROC which,
starting from 1934 and finally in 1947, decided to name it as *Nan-sha Ch’un-Tao” (Southern

" Sands Archipelago). See also Chau Ju-kuo, Records of Foreign Peoples, supra note 6, and Hsiu-

chen Kuangtung fen-hsien min-hsi-tu (Pocket Detailed County map of Kuangtung Province),
Shanghai: 1941, etc.

27. See supra note 8.

28. Ibid.
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the Spratlys,?® etc.

B. Other States’ Pre-War Claims to the Spratlys

Such a dominant position of China remained unchanged until early
twentieth Century when it was engulfed first in the Nationalist Party
(KMT) Revolution and then in the Sino-Japanese War (1937-1945) and,
as such, failed to consolidate and strengthen its control over the Spratlys.
Consequently, conflicting claims to the same island-group were made by
Japan, France and even the United Kingdom.?® One of the most note-
worthy events in this regard was the Anglo-French negotiations concern-
ing the ownership of the island named ‘“‘Spratly” and the 75 mile distant
“Amboyna Cay,” etc., to which Britain might have had claims, but
which France wished to annex.?!

The alleged basis of such British claims was mainly the visits made
to the islands in question first in 1864 by H.M.S. Rifleman’s Captain
Ward; secondly, in 1867, by a ship’s crew; and thirdly, in 1889, by Cap-
tain Kerr.*> However, neither of these visitors performed any act which
could be regarded in international law as claiming sovereignty, nor any
alleged evidence provided proof of effective occupation by Britain as de-
manded by the standards of international law then current.

With respect to French proclaimed annexation, the Paris govern-
ment purported to extend its sovereignty not only over the Spratly and
Amboyna Cay, but also over “all islands, islets and reefs in the area lying
between latitude 7° and 12° North and west of the triangular zone re-
served to United States sovereignty by Article 3 of the Treaty . . .. of 10
December 1900 (i.e., between 111° and 117° East).”3?

29. The intended German survey was stopped successfully by diplomatic pressure and ne-
gotiations with Germany. See Heinzig (1976), supra note 6, p. 25-26; Teng Tsu Yu, supra
note 6, p. 3; Yeh and Wu (1974), supra note 10, p. 18; also Samuels (1982), supra note 6, p. 52.

30. It is worthy to note that, while engaging in such competition and ignoring China’s
protests, those States might have made use of the personal note of Shen P'eng-fei on the mis-
sion of the 1928 Paracels Commission. He noted that the Paracel Archipelago was China’s
“southernmost territory*. For the text of his note, see supra note 15. This has been inter-
preted by those countries as Chinese official confirmation of the absence of a formal claim to
the Spratlys which is located south of the Paracels. See also infra note 32 and accompanying
text.

31. In this regard, see Geoffrey Marston, **Abandonment of Territorial Claims: The Cases
of Bouvet and Spratly Islands”, supra note 6.

32. Marston (1987), supra note 6, pp. 344, 348, 349; but the U.K. made no claim whatso-
ever thereto.

33. See the telegram and dispatch of April 23, 1930 from the British Consul-General in
Saigon and the Memorandum sent by the French Foreign Ministry to the British Embassy in
Paris on March 28, 1931. For the text of the Telegram, see Foreign Office Paper-371-14916,
f.407; for the text of the dispatch, see ibid. ff.427-428; for that of the French Memorandum, see
ibid./ 15650, f.341; also Marston (1987), supra note 6, pp. 345-46.
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In the absence of British objection and ignoring the Chinese and
Japanese protests,** France simply proclaimed the annexation and then
notified Britain of it.?*

In the ensuing Anglo-French negotiations on how to obstruct the
then increasing incursion of Japan in the region, France refused categori-
cally to accept British sovereignty over, or to cede or lease the Thi-tu or
Itu Aba to Great Britain.*® While this deadlock was continuing, Japan
occupied the Spratly-group in 1938, and, early in the next year, all the
other archipelagos north of it in the South China Sea. In its announce-
ment of March 30, 1939, Japan declared to rename all the island-groups
so occupied as Sin Nan Islands and to incorporate them into the territory
under the jurisdiction of the Governor-General of Taiwan.*’ To this,
whereas the ROC strengthened its efforts in waging the then on-going
war against Japan which was to last until 1945, Great Britain protested
strongly, saying: “If it comes to a conflict of claims, it should be recalled
that His Majesty’s Government had never formally abandoned the claim
which they had at one time put forward to these islands. . . .3

IV, THE POST-WAR DEVELOPMENT OF THE PARACEL-
SPRATLY DISPUTES

A. Restoration of Chinese Sovereignty over the Paracels and
Spratlys.

In 1945, in pursuance of both the directive of the Supreme Allied
Commander and the ROC’s Order, all Japanese-held territories and
troops in the South China Sea, together with Vietnam, surrendered to the
Chinese government.*® Thus, both the Paracel and Spratly Island-
Groups, along with Vietnam, came under the ROC’s jurisdiction. When
China transferred control of Vietnam to France in March 1946, the sta-

34, For the text of Japanese protest, see Keesing'’s, supra note 6, August 22, 1933, p. 993H.
For the Chinese protest, see Heinzig 1976, supra note 6, p. 28. Saigon denied this protest. See
Statement of the Vietnamese Ministry of Foreign Affairs, January 12, 1974.

35. For the text of this Diplomatic Note of July 24, 1933, see Foreign Office Paper-371/
17300, f. 382. Also Keesing’s, supra note 6, 1937-40, p. 3521A.

36. For details of this discussion, see Foreign Office Paper-371-21021, .40, 438, 500-6,
510, 512, etc.

37. For the text of the Japanese statement, see Foreign Relations of the United States: Ja-
pan (1931-1941), vol. 2, Washington, D.C.: U.S. Government Printing Office, pp. 278-280.
Cf. Keesing's supra note 6, 1939, p. 3521A; Heinzig, supra note 6, p. 29; Marston, supra note 6,
p- 353. Also Keesing’s, supra note 6, 1937-40, p. 3568A.

38, See text in a telegram dated April 1, 1939 sent from the Foreign Office to the British
Embassy in Tokyo. See Foreign Office Paper-371/23543, f. 218; Marston (1987), supra note 6,
p- 353,

39. By indicating “north of 16° N latitude”, McArthur's Directive clearly excluded the
Spratly Island-Group from the territories to be surrendered to China. The ROC nevertheless
ordered all the Japanese troops in this Group to do the same. Samuels, supra note 6, p. 75.
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tus of the two islands-groups in question went unmentioned.*®

While the surrender of troops is not the same thing as surrendering
territory, the case would, nonetheless, be different if the territory was
originally owned by the receiving State. In China’s view, therefore, it
was only natural that (as Chinese territories since ancient time) the is-
land-groups in question should be returned to China after being illegally
occupied by the Japanese invaders. Other contentions on which the cur-
rent ROC claims to the same territories are legally based include, inter
alia:

(1) The tacit recognition of France: The fact that, as stated above,
France did not question the status of the island-groups when China
transferred control of Vietnam to it was tantamount to acqmescence in
the restoration of the Chinese sovereignty.

(2) The ROC'’s post-war expedition and re-occupation: To re-affirm
its sovereignty over these islands, the ROC made expeditions in 1946 and
1947 by sending a task force of four warships: while the “Chung-yeh”
and “Tai-p’ing” set course for the Spratlys, the “Chung-chien” and
“Yung-hsing” headed for the Paracels.*’ In January 1947, when the lat-
ter had achieved its mission, the ROC declared its formal re-occupation
of the Paracels*? and started to have garrison units stationed there until
1950 when they were taken over by the PRC’s People’s Liberation
Amly.43

(3) Legal possession and administration: Roughly one year later, i.e.,
on December 1, 1947, the ROC further proclaimed both the incorpora-
tion of all the four island-groups into Kuangtung Province and the actual
administration of them to be assumed by a special “Tung-Hsi-Nan Sha
Archipelagos Administration District,” temporarily under the Com-
mander of the Chinese Navy.** To implement this proclamation, the first

40. See Ministry of Foreign Affairs, ed., Treaties Between the Republic of China and For-
eign States: 1927-1961, Taipei: The Commercial Press, Ltd., 1963, p. 150.

41. According to Taipei, all four warships sailed from Yu-lin port of Hainan Island and
not from Canton, see Heinzig, supra note 6, p. 31, note 85. For an emphasis of the significance
of this mission, see Chang Hung-yuan, T'sung juo-chi-fa k’an Chung-juo tuei Hsisha Chun-lao
ho Nansha Chuntao ti chu-ch’uan (Chinese Sovereignty Over the Hsisha and Nansha Archipel-
agos: A Study from the Point of View of International Law), Peking: People’s Press, 1981, p.
24. Cf. also Samuel, supra note 6, p. 76.

42. This Declaration was announced by the ROC Embassy in Paris and France lodged
objection to it. Keesing’s, supra note 6, January 20, 1947, p. 983] and January 28, 1947, p.
980E.

43. In May 1950, the ROC’s armed forces on the Hainan Island, Paracels, and Spratlys
were all withdrawn to Taiwan. The PRC took over the first two, but not Spratlys. See Samu-
els, supra note 6, p. 77.

44. Republic of China, Hai-chun hsun-yi Nansha hai-chiang ching-kuo (Results of Navel
patrols in the Spratly Islands frontier), in Collected Works on the Archipelagos of the South
China Sea, supra note 18, Vol. 9.
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Chinese Naval Administrator for the Spratlys arrived on December 12 of
the same year to take up his post in the Itu Aba Island.** For the pur-
pose of this incorporation and administration, all the islands, islets, reefs,
shoals and cays in the Sea were re-named at the same time (see Map 2).

(4) Japanese renunciation in favor of the ROC: Despite the Chinese
failure to take part in the Japanese Peace Conference of 1951,*¢ Taipei
managed to conclude a Sino-Japanese Peace Treaty in the next year. As
shown by the minutes of the negotiations with respect to the contents of
Article 2 of the Treaty, Japan insisted that the Article must deal solely
with the territories related to the ROC,*” and the Chinese responded by
indicating that the Spratly and Paracel Archipelagos were Chinese terri-
tories. This was not challenged by Japan. Finally, the Article stipulates
that Japan renounces the island-groups, together with Taiwan and the
Pescadores.*® In so agreeing, Japan rendered tacit, if not explicit, recog-
nition of the Chinese claim to the two archipelagos in question.*’

(5) The ROC’s reclaiming and re-occupation of the Spratlys: Ever
since the Japanese surrendered, the ROC garrison units had been sta-
tioned on the Spratlys as they were on the Paracels. Their absence be-
tween 1950 and 1956 was entirely due to the PRC’s take-over of the
Chinese mainland. In June 1956, ie., after the dramatic “Cloma
event”,% nevertheless, the ROC reclaimed and re-occupied this island-
group by stationing its naval forces on the Itu Aba (Tai-p’ing Tao in
Chinese) permanently.’' The subsequent measures taken in this connec-
tion include the proclaimed integration of the Spratlys with Taiwan and
the opening of a regular mail delivery system, linking the two together.*?

B. The PRC’s Claim to the Paracels and Spratlys

The legal basis of the PRC’s claim to the same archipelagos (and
others as well) is identical with that of the ROC, and therefore, all proc-
lamations of Beijing (Peking) are essentially supplementary to those of
Taipei. But, since both governments claim to represent China, both sets
of conduct combine to reinforce the claims of China. Examples of the
PRC’s claims and proclamations are, inter alia, as follows:

45. Ibid.

46. See infra notes 75 and 76 and accompanying text.

47. Chung-hua Min-kuo tui-jih ho-yueh (Peace Treaty Between the Republic of China and
Japan), Taipei: Chung-hua Min-kuo wai-chiao wen-t'i yen-chiu hui, 1966, pp. 52, 53, 190;
Samuels, supra note 6, p. 80 and Chiu and Park, Legal Status (1975), supra note 6, pp. 14-26.

48. Article 2 of the Sino-Japanese Peace Treaty.

49. For same conclusion, see Samuels, supra note 6, p. 80.

50. For discussion of the event, see infra notes 77-82 and accompanying text.

51. See supra note 44; Samuels (1982), supra note 6, pp. 84-85.

52. Foreign Broadcasting Information Service [hereafter FBIS], Daily Report, China, Au-
gust 12, 1974, p. B2.
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(1) The above-mentioned take-over and occupation of the Paracels
after the ROC forces were withdrawn to Taiwan in May 1950.

(2) The Statement of Chou En-lai in August 1951, denouncing the
U.S./U.K. draft of the Peace Treaty with Japan and stressing the Chi-
nese sovereignty over the four island-groups by declaring that this sover-
eignty “will by no means be impaired, irrespective of whether . . . a
peace treaty with Japan should make any stipulations and of the nature
of any such stipulations.”®® This was later echoed by the then Soviet
Deputy Foreign Minister, Andrei Gromyko, who offered an amendment
to the draft article to the effect that the PRC’s sovereignty over the archi-
pelagos be recognized.>*

(3) Beijing’s Declaration on Territorial Waters of September 4, 1958
proclaimed that its straight baseline system and the 12 nautical mile
width of territorial sea were applicable to all the archipelagos in the
South China Sea.”®* The North Vietnamese official support for this decla-
ration was offered immediately by its Prime Minister Phan Van Dong.>®

(4) Beijing strongly supported the ROC in protesting against the
Philippine claim of 1971 to the so-called “Kalayaan” and in refuting the
Philippine request that the ROC’s troops on the Itu Aba be withdrawn.?’

(5) To uphold Chinese sovereignty over the archipelagos in ques-
tion, the PRC had brief military encounters first with South Vietnam in
1974 and second, with Communist Vietnam in March 1988.%8

C. The Post-War French/Vietnamese Claims to the Paracels and
Spratlys

France is quite self-contradictory in advancing its claim to the terri-
tories in question. As said above, when China was transferring Vietnam
to Paris without mentioning the status of the Paracels and Spratlys, and

53. Chung-hua Jen-Min Kung-ho-kuo tui-wai kuan-hsi wen-chien-chi (Collected docu-
ments on the foreign relations of the People’s Republic of China), Vol. 2, Peking: World
. Knowledge Press, 1961, p. 32.

54. Keesing's, supra note 6, October 23, 1981, p. 31149.

55. Article 2 of the Declaration. For the text of the Declaration, see Peking Review, Vol.
1. No. 28 (September 9, 1958), p. 21.

56. See Ministry of Foreign Affairs of the People Republic of China, “China’s Indisputable
Sovereignty Over the Xisha and Nansha Islands,” Beijing Review, Vol. 23, No. 7 (February 18,
1980), pp. 21, 22. The Vietnamese note is photo-reproduced in ibid., p. 22.

57. Collected Works on the Archipelagos of the South China Sea, supra note 18, Vol. 9, p.
15; Vietnamese White Paper 1975, supra note 6, pp. 70-74 and Samuels (1982), supra note 6,
pp- 75-76.

58. For discussions of the 1974 armed conflict, see Lee Lai-to, “The PRC and the South
China Sea,” Current Scene: Development in the People’s Republic of China, vol. xv, No. 2
(February 1977), pp. 1-12; Shih Ti-tsu, supra note 6; Keesing's, supra note 6, March 4-16, 1974,
p. 26388; Samuels, supra note 6, pp. 98-117; KMT, 1974, supra note 6, pp. 1-58. For brief
discussion on the 1975 & 1988 armed conflict, see infra notes 70-73 and accompanying text.
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when China was taking all the ensuing measures to restore its sovereignty
over those island-groups,® France remained silent. To be consistent, it
asserted no sovereignty when some crew members of its warship named
Chevreud landed, on October 5, 1946, on Nan-wei tao (i.e., Spratly Is-
land) and Tai-p’ing tao (i.e., Itu Aba) and placed a stone marker on the
latter.%

Upon the dissolution of its Indo-China Empire in 1954, nonetheless,
France officially alleged to cede *its control of the Paracels” to South
Vietnam but to retain its claim to the Spratlys.®! Subsequently, in 1956,
when the ROC, the PRC, South Vietnam, etc. protested against the
“Cloma claim,” France formally asserted its own sovereignty over the
Spratlys and stressed that these islands, unlike the Paracels, had never
been ceded to South Vietnam.®®> This French claim might have British
support in view of what happened during the San Francisco Peace Con-
ference of 1951.%3

While opposing this French position, South Vietnam argued that it
had succeeded to the French sovereignty over both the Paracels and
Spratlys and thus that, as a participant and represented by its Prime
Minister Tran Van Huu, it had come to “affirm our right” to these is-
lands “which have always belonged to Vietnam.”®* In the summer of
1956, it joined other claimants, including Taipei, Beijing and Paris, in
issuing formal protests severally against the Philippines’ Cloma claim
and, like the ROC, sent a destroyer to patrol the Spratlys.®®

From 1959 onward, the South Vietnamese penetration in the
Paracels continued, including seizing the PRC’s fishing vessels and fish-
ermen and burning the latter’s houses on the islands. In the meantime,

59. See supra notes 12-20 and accompanying text.

60. See supra note 57.

61. Vietnamese White Paper of 1975, supra note 6, p. 47.

62. As informed by then French Charge D’affaires in Manila to the Philippines Vice-Presi-
dent Garcia. See “Freedomland: Government States Position on Imbroglio Over Islands”,
New Philippines, Manila: National Media Production Center, Republic of the Philippines,
February 1974, p. 9; Samuels (1982), supra note 6, pp. 77, 84.

63. The UK policy-position toward the proposed Peace Treaty with Japan—especially Ar-
ticle 2—was, reportedly, based on a document approved by UK Foreign Office. In that docu-
ment, while maintaining that the British claim to the Spratlys “has never been formally
abandoned”, the UK Delegation was directed not to contest the French claim to sovereignty
over the islands, which, in UK’s view, was “good in law". FO-371/63778; also Marston
(1987), supra note 6, p. 355. For the position of maintaining the British claim to the Spratly
Island, see telegram issued by the UK Foreign Office on June 12, 1956, and Marston, supra
note 6, p. 356.

64. See the Prime Minister’s Statement of September 7, 1951 before the 7th plenary session
of the Peace Conference. For its text, see the Vietnamese White Paper of 1973, supra note 6, p.
86. That statement can only be regarded as a protest to the PRC’s claim made by Chou En-lai
one month earlier. Cf. Samuels (1982), supra note 6, p. 79. ;

65. Vietnamese White Paper of 1975, supra note 6, pp. 84, 86.
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South Vietnam decreed the incorporation of the Paracels and Spratlys
into Quang Nan Province on July 13, 1961 and September 6, 1973, re-
spectively.®® In addition, it awarded oil exploration contracts to eight
foreign companies, straddling the disputed sea areas around the two is-
land-groups.

These moves were severely denounced by Beijing in January 1974.
When the PRC’s military units were ordered to cross from the Amphi-
trite Group into the Crescent of the Paracels, a brief battle arose between
the two regimes from the 19th to 20th of the same month.” As a result,
whereas the PRC acquired complete control of the Paracel Archipelago,
South Vietnam transferred most of its defeated troops to the Spratlys to
reinforce those which had already been stationed there since September
1973, and thus caused formal protests from Taipei, Beijing and Manila.®®

It is most noteworthy that, during the development of these hostile
relations, Communist North Vietnam continued, as it had done since its
founding, to recognize China’s sovereignty over both the Paracels and
Spratlys in its notes, statements, confidential documents, publications, of-
ficial maps and textbooks.®

After the fall of South Vietnam in April 1974, and apparently with
support from the USSR which, in turn, had acquired Vietnamese permis-
sion to use the U.S. abandoned navy bases at Cahm Rahn Bay, North
Vietnam drastically changed its policy and took a series of measures to
claim the disputed archipelagos. These measures include, inter alia, (1)
taking control of the six islands of the Nan-sha Chun-tao which were
previously held by South Vietnam;® (2) publication of a huge map in
June 1976, showing distinctively the disputed island-groups as belonging
to Vietnam,”' and (3) trying to enhance its further penetration into the
South China Sea by publishing another White Book on September 28,

66. Decree No. 147-NV, Vietnamese White Paper of 1975, supra note 6, p. 52; Heinzig
(1976), supra note 6, p. 43 and Samuels (1982), supra note 6, p. 99.

67. For details, see supra note 58. Whereas the French position was unknown, other states
indicated abstention from the conflict. The United States and the Soviet Union adopted a
strictly neutral attitude; South Vietnam, through its Ambassador in Paris, stated on January
24, 1974, that Saigon would refer the case to the International Court of Justice. See Keesing’s
supra note 6, March 4, 1974, pp. 26388-26389.

68. Keesing’s, ibid., p. 26389. These troops occupied a total of five (or seven) islands, cays
and reefs, including the island named Spratly. See Vietnamese Press of February 22, 1974;
Heinzig (1976), supra note 6, pp. 36-37.

69. For details, see HSNS-CT (1981), supra note 6, pp. 9-14 and Han Nian-long’s speech:
“The Truth About the Sino-Vietnamese Boundary Question”, Peking Review, Vol. 22, No. 21
(March 25, 1979), pp. 24-26.

70. BBC/FE, No. 4827, p. A3/3; Lee Lai-to, supra note 58, p. 9. These islands include the
Spratly Island, Pugas, Namyit, Sin Cowe. See Keesing’s, supra note 6, April 7, 1978, p. 28913.

71. “Islands of Multiple Claims,”” South China Morning Post, June 16, 1976, p. 4. Cf.
Samuels (1982), supra note 6, p. 108 and Keesing's, supra note 6, April 7, 1978), p. 28913.
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1979.72

To this book, the PRC’s Foreign Ministry issued a lengthy reply on
January 30, 1980,73 each side justifying its own claim. As the subsequent
events reveal, the publication of the two documents served not as a
means to solve the territorial disputes, but, instead, as a start of escalat-
ing the propaganda and rhetoric surrounding their respective claims,
and, finally, culminated in another PRC-Vietnamese armed conflict in
March 1988 in the sea around the Spratlys.

D. The Philippine Claim to the So-called Kalayaan

The Philippines’ claim to the Spratlys was first expressed in 1946 in
the U.N. General Assembly and was repeated in 1950 when the ROC
withdrew its forces, in 1956 when the Chinese navy resumed occupation
of the island-group, in 1971 when the Cloma incident came to an end,
and finally in mid-1976 when a Swedish-Filipino oil-exploration firm
started oil drilling in the vicinity of the Reed Bank (or Liletan in Chi-
nese) which is located roughly 250 miles northeast of the Spratlys and
200 miles off the Palawan Island of the Philippines.”* Its contentions
include:

(1) Occupation of Terra nullius: In its view, the Spratlys are subject
to occupation by a state because they have become terra nullius since the
conclusion of the 1951 Peace Treaty in which Japan expressly renounced
“all right, title, and claim” to the island-group without specifying recipi-
ents of the abandoned title.”® It is clear that, in so contending, the Phil-
ippines failed to take account of the travaux préparatoires of the Treaty
and the insurmountable problem of the legal and political status of the
two governments of China.”®

72. White Book on Vietnam's Sovereignty Over the Hoang Sa and Truong sa Archipelagos,
Hanoi: Ministry of Foreign Affairs, 1979 [hereafter Hanoi White Book]. The White Paper
(1975), supra note 6, consists of 19 articles and the Hanoi White Book is basically a replica of
this. For a brief summary of this, see Keesing’s, supra note 6, October 23, 1981, p. 41149. For
a critical analysis of the two documents, see T’ai kuo-lai’s article in HSNS-CT, supra note 6,
pp- 63-73 and Kuang-min jih-pao (Enlightenment Daily), June 8, 1980.

73. For response, see Ministry of Foreign Affairs, “China’s Indisputable Sovereignty Over
the Xisha and Nansha Islands,” supra note 56, pp. 15-24.

74. See Philippine Geographical Journal, Vol. 20 (December 1976), pp. 172-173. Cf. also
D.C. Drigot, *Oil Interests and the Law of the Sea: The Case of the Philippines,” Ocean
Development and International Law, Vol. 12 (1987), p. 42.

75. Article 2(f) of the Peace Treaty. For the text of the Treaty, see United Nations, Treaty
Series, Vol. 136, p. 48 and M. Whiteman, Digest of International Law, Vol. 3, Washington,
D.C.: U.S. Government Printing Office, 1964, p. 594. Noteworthy is that Taiwan and Pesca-
dores were all treated in the same way.

76. While drafting the provisions, UK-US agreed not to specify the names of the islands,
nor the recipients thereof; see FO-371-63778; Marston, supra note 6, pp. 354-355. USSR and
its Allies refused to sign the treaty in protest, partly at least, against the Conference’s failure to
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(2) The “occupation” by Cloma as Basis: Its theme of occupation is,
as it contends, even further enhanced by the ROC’s withdrawal in 1950
and by the subsequent occupation of the Spratlys in the Spring of 1956 by
a Filipino businessman, Tomas Cloma, who proclaimed the island-group
as “Archipelago of Freedomland (Kalayaan in Filipino language).””’

Having notified the Philippine Government twice in May 1956,
Cloma declared on July 6 of the same year the establishment of a sepa-
rate government for the Kalayaan which, as he noted, had an area of
some 64,976 square nautical miles, located 300 miles west of Palawan,
outside Philippine waters and not within the jurisdiction of any country’®
(see Map 3).

When the dramatic “Cloma event” was strongly protested by vari-
ous countries, the Philippines denied any official claim to the area in
question. About five years later and onwards, however, the Philippine
government officially proclaimed its own sovereignty over the Spratly Is-
lands, first in July 1971 when the ROC reenforced their integration with
Taiwan Province, secondly in August 1976 when the oil drilling opera-
tion in the Reed Bank area looked hopeful, and on many other occasions,
e.g., in March 1972, before the U.N. Sea-bed Committee where it de-
clared its effective occupation and control of the “freedomland.””®

In April 1972, it made the “Kalayaan” part of Palawan Province, to
be administered as a single township, with T. Cloma as Chairman of a
special advisory council.®® The area so incorporated was, in effect, much
similar to that claimed by Cloma (see Map 3). By now, a small airfield
has been constructed on Nan-shan Island and a garrison force of 1,000

adopt the Soviet amendment that the treaty should recognize full Chinese sovereignty over the
Archipelagos (together with others); see The Conference Records of Proceedings, U.S. State
Department Publication 4392 (December 1951), p. 292.

77. Cloma, owner of a fishing fleet and private maritime training institute, and anxious to
exploit the Guano deposits in the Spratlys, claimed possession of these islands in 1947 and
took “formal possession of them by raising the Philippine flag on various islands and pro-
claimed them as such.” See Samuels, (1982) supra note 6, pp. 81-82.

78. For the description, see Cloma’s Note of May 15 and 21, 1956, to the Philippine Vice-
President and Foreign Minister, Carlos Garcia, as cited in Samuels (1982), supra at p. 82. The
sea area to be enclosed in the archipelagic baselines, if drawn, would be 70,150 square n.m.,
and to be doubled to about 124,000 sq. n.m. if 200-n.m. Exclusive Economic Zone is claimed
on the basis of this baseline system.

79. New Philippines, supra note 62, p. 11; Manila Chronicle, March 14, 1972, p. 1. Inits
view, the Freedomland is a compact group of 53 islands. In his note, Garcia seems to think
that, as one of the Allied Powers of World War II, the Philippines is qualified to dispose of the
7-island-group which is distinctive from the Freedomland. See Samuels (1982) supra 6, pp. 82-
83.

80. The 11 Commission members were chosen primarily from Palawan. This territorial
sovereignty was later endorsed by Presidential Decree No. 1596 (August 1978). For a detailed
discussion of this event, see Drigot, **Oil Interests . . . the Case of the Philippines,” supra note
74, pp. 34-40.
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marines is supplied by both ship and airlift.*" Upon its signature and
ratification of the 1982 United Nations Convention on the Law of the
Sea, the Philippines declared that such adherence “shall not in any man-
ner impair or prejudice its sovereignty over the Kalayaan Islands and
waters appurtenant thereto.”®?

(3) Geographic proximity argument: The Philippine’s claim seems
also to be based on geographic proximity, Le., as it contends, the
“Kalayaan” portion of the Spratly Archipelago is geographically closer
to the Philippines than to the coasts of the ROC, PRC and Vietnam.®?
However, the validity of this contention is very questionable given the
inadmissibility of arguments of proximity or contiguity in maritime
boundary delimitation, as reflected in international jurisprudence. For
example, in the Island of Palmas (or Miangas) Arbitration Case, proxim-
ity was rejected as “wholly lacking in precision and would in its applica-
tion lead to arbitrary results.”® The same view was adopted by the
International Court of Justice (ICJ) in the North Sea Shelf cases,®
although in relation to a shelf boundary rather than a claim to territorial
sovereignty.

(4) Essential to its security and economic development: Another al-
leged basis on which the Kalayaan is claimed is the island’s importance
to the Philippine national security and economic survival. In its view,
the success of the future economic development of the entire Palawan
Province lies in the success of the national claims both to the Kalayaan
islands and to the continental margin west of Palawan.®® This was the

81. See Lee Yong-Leng, “Strategic Forum: Potential Conflict in the South China Sea and
Environs,” Marine Policy, Vol, 8, No. 4 (October 1984), p. 361.

82. Law of the Sea Bulletin (herein LOS Bull.), Special Issue I (March 1987), p. 6. In
protest, the PRC notified the U.N. that the so-called Kalayaan “constitutes part of the Nansha
Islands which are Chinese territory*; see Depository Notification of U.N. Secretary-General,
C.N. 171 1985 Treaties-12 (June 12, 1985). Whereas Vietnam contended that the “Kalayaan”
or Nansha Islands are in fact the Vietnamese Truong Sa Archipelago; see LOS Bull., No. 9
(Spring 1987), p. 57.

83. This argument was first made by its Foreign Minister Carlos Garcia in the Spring of
1956; see Heinzig, supra note 6, pp. 42-43; Drigot, “Oil Interests . . . the Case of the Philip-
pines,” supra note 74, p. 41; later, by its President in 1978; see Presidential Decree No. 1596,
Part 1, supra note 80.

84. Palmas Case (The Netherlands v. U.S.A., Permanent Court of Arbitration, 1928), Re-
ports of International Arbitral Awards, Vol. 2, p. 829.

85. The Philippine claim to the continental shelf based on the same argument was also
made, for example, by E.M. Mendoza in Proceedings of Sea Power Symposium in 1977 (see
Drigot, “Oil Interests . . . the Case of the Philippines,” supra note 74, p. 65) and R.Z. Reyes in
his “The Continental Shelf,” Philippine Law Journal, Vol. 49, No. 4 (September 1974), p. 501.
The International Court of Justice in the North Sea Continental Shelf Cases does not accept
this view, .C.J. Reports, 1969, pp. 30-31 (paras. 41-42).

86. See Decree No. 1596, supra note 83. See also Drigot, “Oil Interests . . . the Case of the
Philippines,” supra note 74, pp. 45-46.
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very argument on which the Kalayaan was designated by Presidential
Decree as a distinct and separate municipality of the Province of Pala-
wan.?” Nonetheless, this is even more unconvincing in view of the loca-
tion of the islands in question, which are 300-miles away from the
Palawan and thus cannot have any vital link to its security and economic
development.

E. The Malaysian Claim to the Spratlys

Malaysia did not claim any section of the Spratly Archipelago until
1978 when Vietnam occupied the Amboyna Cay. What it claims are the
reefs and islands located at the extremely southern part of the South
China Sea: including Amboyna Cay, Commodore Reef, Swallow Reef,
Louisa Reef, etc.®® which, located northwest of its State of Sarawak on
North Borneo, constitute parts of the loosely defined Nan-sha Ch’un-tao
and, as said above, are already claimed by various countries (see Map 3).
The alleged legal basis for such claims is the geographical fact that, as
Malaysia sees it, these insular features stand on its continental shelf and
within its Exclusive Economic Zone (EEZ).*® To reinforce such claims,
Malaysia has erected obelisks on the Louisa and Commodore reefs,’ and
more noteworthily, stationed a naval unit on the Swallow Reef since Sep-
tember 4, 1983.°!

This move of Malaysia “heralded the implementation of a program
to develop the gas and oil fields in its economic zone.”®? In its reply to
the Chinese and Vietnamese official protests, its Foreign Ministry as-
serted on the same day that both the Swallow Reef and Amboyna Cay
“lay within Malaysia’s 200-mile EEZ and had always been marked as
Malaysian territory on maps of the area.”®® This argument is unconvinc-

87. The Philippine Official Gazette, February 19, 1979, p. 1557.

88. For the names in Malaysian, see Prescott, The Maritime Political Boundaries of the
World, supra note 24, pp. 219, 227; D.J. Dzurek, “Boundary and Resource Disputes in the
South China Sea”, Ocean Year Book, Vol. 5 (1985), p. 260.

89. Prescott, ibid. p. 222; P. Lewis Young, “The Royal Malaysian Air Force and Potential
Conflict in the South China Sea and Environs™, Marine Policy, Vol. 8, No. 4 (October 1984), p.
362. For official statements made on May 19, 1983 by its Deputy Minister in Charge of Legal
Matters and, a few days later, by its Parliamentary Secretary to the Minister of Foreign Af-
fairs, see The New Strait Times on these days.

90. Prescott, ibid. p. 222. The monument on the Commodore Reef was reportedly de-
stroyed by the Philippine Authorities.

91. This is a naval commando unit of 20 strong Malaysian personnel. See Prescott, ibid.;
P.L. Young, “The Royal Malaysian Air Force. . . .”, supra note 89, p. 146; Keesing's, April
1984, p. 32785. The Amboyna Cay, situated 64 kilometers further southeast, has been occu-
pied by Vietnam.

92. K. Das, “Perched on a Claim,” The Far East Economic Review, Vol. 121, No. 39
(September 29, 1983), pp. 40-41.

93. Keesing’s, supra note 6, April 1984, p. 32785.

Annex 444



Annex 444

20 WHOo OWNS THE PARACELS AND SPRATLYS?

ing because it is not the waters which give title to islands, but islands
which confer rights to the waters.**

V. EVOLUTION OF THE LAW OF TERRITORIAL
ACQUISITION

Such a comprehensive examination of the disputes reveals serious
questions about the nature and legal basis of the conflicting territorial
claims, including whether they are or which of them is legally well-based;
what are the legal rules applicable to these claims; and, noting Huber’s
notion of “inter-temporal law,””%° whether the acts taken in the pre-mod-
ern times by some of the disputants in proclaiming sovereignty over the
islands should be governed exactly by the modern legal rules. To answer
such questions, a brief inquiry into the modes of territorial acquisition is
necessary.

Among these modes are the conceptions of occupation and prescrip-
tion. They are distinct in the sense that, as originally employed in Ro-
man law,®® the legal status of the territories to be acquired is different:
occupation is the acquisition of terra nullius, i.e., territory belonging to
no state; whereas prescription is the acquisition of territory belonging to
another state. Nonetheless, they are similar in the sense that they com-
monly require the acquiring states to show intention or will to act as
sovereign and to display sovereignty effectively over the land.?”

While the “intention” may be either a matter of inference from all
the facts or a matter of formal notification, the “effective control” re-
quires, as the ICJ held in the Minguiers and Ecrehos Case, an actual
exercise of “state functions” — including, e.g., local administration and
jurisdiction and acts of legislative authority.®® In the case of prescrip-
tion, this effective control must last for a longer period of time than that

94. LOS Bull., Special Issue, I (1987), p. 6; Prescott, The Maritime Political Boundaries of
the World, supra note 24, p. 222.

95. In the Island of Palmas (or Miangas) Case (The Netherlands v. U.S.), Permanent
Court of Arbitration, with Swiss Jurist Max Huber as the arbitrator, answered the question of
which different legal systems prevailing at successive periods is to be applied in a particular
case by making a distinction between the creation of rights and the existence of rights. The
principle subjects the act creative of a right to the law in force at the time the right arises.
Reports of International Arbitration Awards, Vol. 2, p. 829.

96. The concept of occupatio was used to explain the reduction to ownership of something
that is unowned; whereas that of praescriptio, as one mode of acquiring someone else’s prop-
erty. See D.P. O'Connell, International Law for Students, London: Stevens, 1971, p. 182; D.J.
Harris, Cases and Materials on International Law, 3rd ed., London: Sweet & Maxwell, 1983,
p. 165.

97. The two elements were laid down by Permanent Court of International Justice in the
1933 Eastern Greenland Case, see P.C.1.J. Publication Series A/B, No. 58.

98. Minquiers and Ecrehos Case (United Kingdom/France), I.C.J. Reports, 1953, pp. 68-
70.
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in the case of occupation.”® Furthermore, to establish title by prescrip-
tion, acquiescence on the part of the previous sovereign state is necessary.
Any act demonstrating a lack of such acquiescence, e.g., protests or other
acts or statements, “can probably prevent the acquisition of title by
prescription.”'®

On the other hand, occupation of terra nullius requires ‘““discovery”
to be followed by “both some form of annexation and some act of physi-
cal appropriation.”'®" In other words, “discovery” alone is insufficient to
confer a title by occupation. In the view of some writers, discovery ac-
companied by a proclamation of sovereignty in situ, or by the hoisting of
a national flag, etc. confers only an inchoate right.'* In order to acquire
sovereignty by occupation of terra nullius, the annexation and appropria-
tion must, in the British view, be supplemented by either “attaching the
land for administrative purposes to some other territory” or by “setting
up a special administration for the new territory.”'??

These rules of effective occupation are stricter in modern times than
they were earlier. Up to the 18th century, discovery alone sufficed to
establish a legal title.'®® This was asserted as late as 1823 by U.S. Chief
Justice John Marshall in Johnson and Graham’s Lessee v. M’Intosh.'*
Referring to the years 1400-1800, Keller and Lissitzyn and Mann stated
that “discovery” accompanied by some symbolic act sufficed to establish
a good title to sovereignty over the land in question. In their words: . ..
the formal ceremony of taking of possession, the symbolic act, was gener-
ally regarded as being wholly sufficient per se to establish immediately a
right of sovereignty over, or a valid title to, areas so claimed and did not
require to be supplemented by the performance of other acts, such as, for
example, effective occupation. A right or title so acquired and estab-
lished was deemed good against all subsequent claims set up in opposi-

99. There is no rule of law applicable to this length of time. In English Law, a “squatter”
acquires title to land after 12 years. The time needed for prescription is certainly much longer
than this. See M. Akehurst, A Modern Introduction To International Law, London: George
Allen and Urwin, 6th ed., 1987, pp. 146-147.

100. Ibid., p. 147; 1. Brownlie, Principles of Public International Law, 4th ed. London: Ox-
ford University Press, 1990, pp. 160-163. This explains why, in the 1928 Island of Palmas
Case, the Arbitrator emphasized the absence of Spanish protests against Dutch acts on the
Island. See Reports of International Arbitral Awards, Vol. 2, pp. 829-868.

101. This was pointed out by the British Legal Adviser to the Foreign Office discussing the
alleged British claim to the Spratly Island and Amboyna Cay in early 1930s. See FO-371/
16364, ff. 150-151; also Marston (1987), supra note 6, p. 346. ’

102. 1.G. Starke, Introduction to International Law, 10th ed. London: Butterworths, 1989,
p. 161.

103. As viewed by the British Foreign Office. See FO-371/15650, f. 374; Marston (1987),
supra note 6, p. 346.

104. G. von Glahn, Law Among Nations, 5th ed. New York: McMillan, 1986, p. 311.

105. U.S. Supreme Court, 1823, as cited in Glahn, ibid., pp. 311-312.
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tion thereto . . . .”'%

Similarly, in the Clipperton Island Arbitration Case, the arbitrator

" held that the Clipperton Island (which lies off the Mexican coast) was

legitimately acquired by France ever since November 17, 1856 when, af-
ter a naval landing, it proclaimed its sovereignty over the island, which
had been in the legal status of territorium nullius.'”’

Another mode of territorial acquisition which also has drastically
changed in the development of its legal status is ‘“‘conquest,” with or
without a peace treaty. In the 19th century, it was lawful for a state to
acquire territory by conquest, because, under the customary interna-
tional law of that time, the right to go to war was not restricted. After
the turn of the present century, especially after World War I, however,
there has been a growing movement culminating in the establishment of
the current rule that only the use of force in self-defense is legally al-
lowed.'"®® As a corollary, any treaty — including a treaty of Peace or
Cession — concluded under the unlawful threat or use of force is inva-
1id.'®® This has been confirmed by the ICJ as an accurate statement of
the modern law.'!° In other words, “conquest” is presently no longer
recognized by law as a mode of territorial acquisition.

VI. CONCLUSION

In pursuance of the law so evaluated, the above-mentioned questions
may be answered as follows:

(1) Assessment of pre-modern act in the light of law contemporary
with it: The question whether the modern law should be applicable to
acts taken in the pre-modern times, as already examined in case law,'!!
must be answered negatively. That is to say, a judicial fact must be ap-
preciated in the light of the law contemporary with it rather than of the
law in force at the time when the dispute concerning it arises. This is

106. Keller, Lissitzyn and Mann, Creation of Rights of Sovereignty Through Symbolic Acts:
1400-1800, 1938, pp. 148-149; cited in Harris, Cases and Materials on International Law, supra
note 96, p. 158.

107. That proclamation was made by an officer of a French Navy and was officially en-
dorsed and published. Beyond granting a concession for the exploitation of Guano, France
failed to do anything more until 1897 when Mexico sent an expedition to the island, thus
causing the dispute. Italian King Victor Emmanuel 111 was the Arbitrator. See Harris, Cases
and Materials on International Law, supra note 96, p. 161.

108. E.g., Article 2, paragraph 4 and Article 51 of the United Nations Charter.

109. See Article 52 of the 1969 Vienna Convention on the Law of Treaties, U.N. Doc. A/
CONF. 39/27 (1969).

110. Fisheries Jurisdiction Case (Jurisdiction), I.C.J. Reports, 1973, pp. 3, 14.

111. The Island of Palmas Arbitration Case (The Netherlands v. U.S.A., 1928, Permanent
Court of Arbitration), Reports of International Arbitral Awards, Vol. 2, p. 829; the Minquiers
and Ecrehos Case (France v. U.K.), .C.J. Reports, 1953, p. 47 and the Western Sahara Advi-
sory Opinion, I.C.J. Reports, 1975, p. 12.
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important in assessing the acts taken by China, France and Japan in rela-
tion to the island-groups in the South China Sea.

(2) The Chinese claims may be sustained: As explained above, the
Chinese acts supporting its claims to the Paracels and Spratlys, inter alia,
were taken in pre-modern times: e.g., first, the settlement of its nationals
on the islands even in ancient times; second, its official expeditions to
these islands in the thirteenth, fifteenth, and nineteenth centuries; and
third, incorporation of these islands into its Kuangtung Province for ad-
ministrative purposes in the early twentieth century and finally, by main-
taining effective control over the islands until the 1930’s.''? In the light
of the law of territorial acquisition contemporary with these acts (or even
of the modern law), and taking account of the legal status of the island-
groups in question which, before the Chinese presence, were territorium
nullius, the Chinese sovereignty over them was therefore effectively es-
tablished by occupation.

(3) Neither occupation nor prescription nor conquest is applicable to
the French acts: As already stated, Annam (now part of Vietnam) re-
mained a vassal state of China until 1874 when it was forced to conclude
a treaty with France. Ten years later, as a result of the signing of the
1887 Sino-French Convention under duress, Annam ceased to be a Chi-
nese vassal state and, instead, became a French Protectorate. This paved
the way for French incursions into the South China Sea in the 1930’s.
The measures of such incursions were to proclaim the incorporation of
the Paracels into Vietnamese Thua Thien Province in 1932 and to annex
the Spratlys in the next year.''® It is certain, however, that judged by
either the pre-modern or modern law of territorial acquisition, French
sovereignty over these islands has never been established. It could not be
established pursuant to the principle of occupation because the island-
groups in question were not ferritorium nullius; nor was it established
pursuant to the rule of prescription because the French acts were
strongly protested not only by China, but also by Japan which argued
that, as of 1917, it had already occupied the Spratlys. In this connection,
China could not do more than lodge ineffective protests because of its
pre-occupation, after 1931, with struggle against the Japanese invasion of
China’s mainland. The only alternative left for France to justify its claim
would be the concept of “‘conquest,” but this was legally prohibited both
by the League of Nations Covenant and the 1928 Pact of Paris.

112. Cf. contentions advanced by Vietnam in the 1930s when it started to claim the island-
groups. See supra notes 21 and 22 and accompanying text.

113. In this connection, France argued that the legal requirement of annexation and appro-
priation might be achieved simply by raising its flag on the Spratly Island and attaching it
administratively to the province of Co-chin China. See supra note 102 and accompanying text.
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In this connection, commentators might ask if the same legal princi-
ple could be applicable to the case of Tibet and thus if the PRC “occupa-
tion” of that country in 1950 was legal. The answer to such questions
must be based on Tibet’s legal status vis-a-vis China. If it is admitted, as
both the ROC and the PRC certainly do, that Tibet has been and is an
integral part of Chinese territory, Beijing would regard its action of 1950
as suppression of the secessionary movement in Tibet, rather than con-
quest of foreign territory. Whereas the former is perfectly legitimate, the
latter is prohibited by contemporary law.''* This is the very legal basis
for the United Nations to condemn the secessionary Katanga in Congo
(now Zaire) and Biafra in Nigeria in the 1960’s and 1970’s respectively,
but to authorize military sanctions in 1991 against Iraq for its conquest
of Kuwait.

(4) Japanese conquest and Chinese restoration: The French control
over the islands in question was maintained until 1938 when Japan, while
strengthening its military invasion of China, occupied the whole South
China Sea and, thus, drove the French out of the archipelagos. The en-
suing Japanese “sovereignty” over the same, also established by “con-
quest,” was (like the French one) ill-founded and short-lived.

At the end of the Sino-Japanese War, the island-groups were re-
stored to the ROC in 1945 and, once again, incorporated into Kuangtung
Province. Chinese sovereignty over them was, as China believed, thus
reestablished, irrespective of the nature of the 1951 and 1952 peace trea-
ties. In fact, as the PRC claims, this reestablishment of Chinese sover-
eignty over these archipelagos is recognized by encyclopedias and atlases
published in the U.S., USSR, Japan, Germany and other countries, and
even by official documents and notes, newspapers, maps and textbooks
published by North Vietnam up to 1974.''®

(5) Invalidity of the Philippine “occupation”: As already stated, in
1950 the Philippines started to claim most parts of the Spratlys on the
basis of a theory of occupation. This is untenable because, as discussed
above, the island-group has been under the Chinese jurisdiction ever
since 1945, and, as such, was not territorium nullius. The reason why
both the 1951 and 1952 Peace Treaties specified no recipient of the titles
renounced by Japan was simply to avoid identifying China with either
the ROC or the PRC.

(6) The questionable “State-succession” of Vietnam: Needless to say,

114. See United Nations General Assembly Resolution 1514 (XV), December 14, 1960,
adopted by 80-0, with 9 abstentions. Yearbook af the United Nations, Vol. 15 (1960), New
York: Columbia University Press, 1963, p. 49,

115. The PRC Reply, dated June 30, 1980, to the Vietnamese White Book of 1979, supra
note 72; Keesing’s, supra note 6, October 23, 1981, p. 31149,
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the “State succession” argument of Vietnam is equally baseless. As al-
ready shown, the French claim of sovereignty over the archipelagos was
in any event invalid, and French control came to an end when Japan
conquered these islands in 1938. How could Vietnam succeed the
French authorities in a claim which was invalid @b initio, and which
France itself had abandoned in practice, if not formally?''®

From a purely legal analysis, the conclusion is inevitably that, as
persistently maintained by the ROC and the PRC, the Paracels and
Spratlys, like the Tung-sha and Ch’ung-sha island-groups, are Chinese
territories. It may be true that, in actual politics, China cannot be sure if
the other claimant States will recognize its title. Equally uncertain, nev-
ertheless, is the question whether any concession will be made by the
ROC or the PRC in relation to their claims to these island-groups.

116. Note that, as discussed above, France maintained its claim to the Spratlys and, for that
purpose, emphasized that, upon the dissolution of the French Empire, it never turned this
island group over to Vietnam. See supra notes 61 and 62 and accompanying text.
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Map 1: Showing the two sub-groups of the Hsi-sha Ch’un Tao: named
after the reign titles of Ming Emperors: Hsuan-teh
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Map 2: ROC’s Special Tung-Hsi-Nan Sha Arichipelagos
Administration District proclaimed in 1947.
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Map 3: “Kalayaan” Area of the Spratly Archipelago
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The Spratly Islands Dispute: Who’s On First?

Daniel J. Dzurek

1. Introduction

The area of the Spratly islands' in the South China Sea is the most contested place on the planet. It
includes both sovereignty and jurisdictional (boundary) disputes. The reference of this
monograph’s title to the Laurel and Hardy comic routine hints at the chronic miscommunication
among the claimants. It also alludes to the allegation of ‘discovery’ that underlies several
sovereignty assertions and to the sequential occupation of military outposts by the claimants.
Brunei, China, Malaysia, the Philippines, Taiwan,2 and Vietnam claim part or all of the area. All of
the countries except Brunei claim some of the islands and reefs.” Matters are complicated because
there is no agreed definition of the ‘Spratly islands’, and international law is ambiguous about the
definition of islands and the resolution of conflicting sovereignty and jurisdictional claims. The
Spratly islands dispute is aggravated by historical animosity, other land and maritime boundary
disputes among the claimants, and the possibility of oil and gas deposits near the islands.

2. Physical Geography

The southern portion of the South China Sea is studded with low islands, cays, and reefs extending
in a rough oval southwest to northeast for approximately 900 kilometres (km). The average east-
west extension is roughly 360km. The 240,000 sq. km area is roughly the size of the United
Kingdom (see Figure 1). However, estimates of the jurisdictional area under dispute vary
dramatically.*

There are more than 170 features with English names in the Spratly islands.” Most are submerged
banks and shoals; approximately 36 tiny islands rise above the water. Within the Spratly islands,
features tend to cluster on submerged structures, variously termed table mounts, atolls, reefs, or
banks, of relatively shallow depths (less than 200 metres). Some

To refer to the entire Spratly group, the term Spratly islands, with a lowercase generic, will be used to
remind the reader that the group is ill-defined and to distinguish from Spratly Island.

Because troops from both Chinese authorities are present in the Spratly islands, they must be
distinguished for purposes of this study. The Nationalist authorities in Taipei, Taiwan will be identified as
Taiwan where a distinction is necessary, and the authorities in Beijing will be denoted as China or People’s
Republic of China (PRC). However, both authorities view Taiwan as a province of China and maintain
similar claims to the Spratly islands.

Brunei claims the seas surrounding Louisa Reef.

Prescott (1993) calculates an area nearly twice as large, 154,000 square nautical miles (nm) (528,000 sq.
km). Vietnamese sources give an area of 160,000-180,000 sq. km. Chinese authorities estimate an
area of 800,000 sq. km.

> Dzurek, 1994: 167. The Spratly Islands: Placenames Guide (Australia, 1988) lists 98 Chinese place
names and 62 Vietnamese place names in the Spratly islands.
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Figure 1: South China Sea: Selected Claims/Qil and Gas Resources
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countries have constructed fortified platforms above reefs and cays. Such shallows also hold
promise for siting drilling platforms. Waters elsewhere in the Spratlys are generally less than 2,500
meters deep.

Spratly Island (8°38.5’N, 111°55’E), which lends its name to the island group in English and
Vietnamese but not in Chinese, lies near the southwest edge of the chain. The island is only 2.4
meters high and 13 hectares in area. Spratly Island, like most of the other islands and cays in the
group, sits on a larger coral bank or atoll. Nearly 610km northwest of Spratly Island lies the largest
island of the group, Itu Aba (10°23°N, 114°21.5’E). It is only 1.4km long and 400 metres wide,
with an area of 50 hectares. Itu Aba rises a mere two and one-half meters above sea level.® The
combined surface area of all of the Spratly features above water at high tide is probably less that a
few square kilometres.

3. Definitional Problems

3.1 Where are the Spratly islands?

There is no generally accepted definition of the Spratly islands. The claimant countries differ.
Malaysia and the Philippines have contended that they do not claim the Spratly islands because
they do not claim Spratly Island, itself (see below). In 1991 China’s Xinhua News Agency
(Beijing) published reference material with a partial definition.

“The Nansha Archipelago [Spratly islands] (in ancient times called Wanli Shitang)
is located from 3°37° to 11°55° north latitude and 109°43° to 117°47  east
longitude, stretching south to north approximately 550 nautical miles, and
spreading east to west more than 650 nautical miles; its water-territory area
exceeds 800,000 square kilometers.””’

The description does not indicate how near the Spratly islands extend toward the coasts of Brunei,
Malaysia, and the Philippines. However, on 18 May 1983 China claimed its naval squadron had
“reached China’s southernmost part — in the Nansha Islands.”® This is James Shoal (4°N,
112°15’E), which lies 107km north of Sarawak, Malaysia. The feature had been depicted and
labelled on maps of Chinese provinces since the 1940s. Therefore, China views parts of the Spratly
islands as extending up to 100km from the shores of neighbouring countries.’

Vietnam is inconsistent in its depiction and definition of the Spratly islands. In April 1988 the
Vietnamese Foreign Ministry published a white paper with a map depicting the Truong Sa [Spratly]
Archipelago (see Figure 2). The labelled features stretch as far west as Bai Phuc Tan (Prince of
Wales Bank at 8°07°N, 110°32’E) and as far south as Da Sac Lot (Royal Charlotte Reef at 6°57°N,

6 Hancox and Prescott, 1995: 9, 14.

Jiang Zhijun and Liu Maojian, ‘Nanhai Zhudao Zhuquan jiqi Zhenyi Yuolai he Xianzhuang,’ Cankao
Ziliao [reference materials] (Beijing: New China [Xinhua] News Agency), 26 June 1991, p. 8 (author's
translation).

US Foreign Broadcast Information Service, Daily Report: China (hereafter FBIS, China) (14 June
1983).

See also a discussion of China's traditional sea boundary line, below.
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113°35’E). On 19 May 1992 in response to China’s contract with Crestone Energy (US) for the
area around Vanguard Bank (7°32°N, 109°44’E) and Prince of Wales Bank, Vietnam claimed that
the contract area was on its continental shelf and outside the Spratly islands (see below)."® An
unofficial Vietnamese definition was reportedly published in October 1992, which described the
Truong Sa [Spratly] archipelago as situated from 6°50°N to 12°N and 111°30’E to 117°20°E."
However a 1992 Vietnamese map of Indochina continues to suggest that Vietnam regards the
Spratly islands as encompassing Vanguard and Prince of Wales banks. The map includes a first-
order administrative district label for the Truong Sa archipelago that stretches south of Vanguard
Bank, which is among the features labelled on the map.'?

Various authors have proposed definitions for the Spratly islands. Prescott has written that “There
is no single authoritative definition of the extent of the Spratly Islands, but they are found in the
southeastern part of the South China Sea.”” Hancox and Prescott (1995) examined the spatial
extent of the Spratly islands in an earlier Maritime Briefing. Heinzig’s definition includes the area
between 4°N and 11°30°N and from 109°30°E to 117°50°E."*

For purposes of this study, a definition encompassing the largest delimitation of the Spratly islands
is desirable. Therefore the Chinese limits, up to 185 kilometres (100nm) from the Malaysian and
Philippine main islands, are used. This excludes the Paracel Islands, Macclesfield Bank, and
Scarborough Reef, which, though disputed, are not part of the Spratly islands under most countries’
definitions.

3.2 When is Chigua Reef not Chigua Jiao?

Even the identification of particular features can be problematic in the Spratly islands. One is
confronted with place names in Chinese, English, French, Malay, Filipino, and Vietnamese. There
are variants within each language for some features. For example, Fiery Cross Reef (9°33°N,
112°53°E), which was the scene of a battle between the People’s Republic of China (PRC) and
Vietnam in 1988, also bears the English names: Fierry Cross and Investigator Northwest Reef. The
same feature is identified by one set of characters in Chinese, but they are variously rendered in
roman characters as Yongshu Jiao, Yungshu Jiao, and Yung-shu Chiao."® 1t is named Chu Thap in
Vietnamese and Kalingan in Filipino. The feature’s French name is Récif Croix de Feu.'

‘Statement of the Ministry of Foreign Affairs of the Socialist Republic of Vietnam on the Agreement
between Chinese and US Oil Companies for the Exploration and Exploitation of Oil and Gas on the
Continental Shelf of Vietnam’, Press Release No. 08/BC, Vietnamese Mission to the United Nations,
New York, 19 May 1992.

1 Luu Van Loi, ‘Bien Dong’, Vietnam Courier No. 36, October 1992, as cited in Ning Lu, 1993: 59.

12 The label ‘HUYEN TRUONG SA (TINH KHANH HOA)’ curves southward beneath the island group on an
inset of the map (Vietnam, 1992).

B Prescott, 1985: 218.

1 Heinzig, 1976: 17.

The Chinese characters correspond to Chinese telegraphic codes 3057, 2540, 4339 and can be translated as
"eternal summer shoal."
Gazetteer on reverse of ‘The Spratly Islands and Paracel Islands’ (map) (United States, 1992).
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The location of Fiery Cross Reef also differs among sources (see Table 1). The average difference
in location among the five published sources is 10km. Many features in the Spratly islands,
especially reefs, extend for several kilometres, therefore precise locations can be uncertain. Also,
some variation is due to differing map projections and diverse national geodetic systems. However,
the largest nominal divergence among these various locations in Table 1 is some 18km.

On occasion, uncertainty is compounded because a place name in one language does not appear to
correspond with that in another language. Such is the case with Dongmen Jiao, which was
occupied by the PRC in 1988 (see Figure 3).'” A recent US government map with gazetteer
identifies this Chinese name with Chigua Reef, also called Kennan Reef, located at 9°55°N,
114°29°E."® However, both Chigua Jiao' [reef] and Dongmen Jiao appear in Chinese documents,
showing that they are separate entities. One Chinese gazetteer locates Dongmen Jiao at 9°54’N,
114°30°E and Chigua Jiao at 9°42°N, 114°18’E. This source explicitly identifies Chigua Jiao as
‘Johnson Reef.’®® The listed geographic coordinates suggest that Chigua Jiao in the Chinese
context is Johnson Reef South, and Dongmen Jiao is what the United States identifies as Chigua
Reef or Kennan Reef. Both ‘islands’ are outcroppings on the Union Reefs platform, which includes
four other occupied features. Such confusing place names reflect even more bewildering historical
claims.

Table 1: Geographic Coordinates of Fiery Cross Reef

Source Latitude (N) Longitude (E)
A 9°33° 00”7 112° 53’ 00”
B 9° 38’ 112°57°
C 9°32’ 30”7 112° 54’ 00”
D 9°42’ 112°54°
E 9°33° 02 112°53” 34”

Sources:

A United States, National Technical Information Service (1992) ‘The Spratly Islands and
Paracel Islands [map]’, US Department of Commerce, National Technical Information
Service (Purchase No. PB92928343);

B United States Board on Geographic Names (1987) Gazetteer of the Paracel Islands
and Spratly Islands, Washington, DC: Defense Mapping Agency: 11;

C Pan Shiying (1993) ‘The Nansha Islands: A Chinese Point of View’, Window (Hong
Kong), 3 September: 29;

D Zhongguo Diminglu: Zhonghua Renmin Gongheguo Dituji Diming Suoyin [Gazetteer of
China: Index to the Atlas of the People’s Republic of China] (1983) Beijing: Ditu
Chubanshe: 273;

E Australia, Department of Defence (1988) Spratly Islands: Placenames Guide, Joint
Intelligence Organization Working Paper, No. 8/88 (October), Canberra: 8.

Chinese telegraphic codes 2639, 7024, 4339 meaning "eastern gate shoal."

18 "The Spratly Islands and Paracel Islands" (map) (United States, 1992).
1 Chinese telegraphic codes 6375, 3900, 4339 meaning "red gourd shoal."
20 Shijie Diminglu [world gazetteer], 1994: 2,745 and 2,750.
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Figure 3: Chinese Installation on Kennan Reef

PRC installation on Dongmen Jiao (probably Kennen Reef, see text), similar in design to that shown in Figure 4.
Reprinted, by permission, New China Pictures Company (Beijing).

4. History of the Claims

Some claimants use centuries-old evidence of discovery as their basis for title to the Spratly islands,
claiming that they were on first. However, sovereignty over the Spratlys has been hotly contested
only since the end of the Second World War, with the withdrawal of Japanese and French forces
that had occupied some islands. Besides the varying temporal aspect, the claims differ spatially.
Only China, including Taiwan, and Vietnam claim all of the Spratly islands. The interplay of the
claimants in time and space resembles a complex tapestry, the threads of which stretch into
antiquity.

4.1 Before the Twentieth Century

4.1.1 China

Although the authorities in Taipei (Taiwan) and Beijing dispute which is the rightful government of
China, both put forward essentially the same basis for their Spratly claim, which is similar to that

for the Paracel Islands. They claim discovery of the Spratly islands and intermittent presence from
the Han dynasty (2nd century BC). All Chinese authorities cite

IBRU Maritime Briefing 19960
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ancient texts and maps relating to Chinese naval and fishing activity throughout the South China
Sea. Given extensive naval activity by China in the South China Sea, especially during the Ming
Dynasty, Chinese navigators undoubtedly were among the first to reach the islands.”' The Chinese
activity in the Paracel Islands is better documented than that in the more distant Spratly islands.*
Moreover, place name usage and ancient maps may relate to other features in the South China
Sea.” Modern authors’ assertions of subsequent discovery of Chinese artefacts and graves® are
not persuasive proof of Chinese title to the islands. Chinese goods would have been available to
other peoples through trade. Graves may prove the presence of Chinese on or near the islands, but
do not demonstrate continuing presence or administration.

Samuels suggests that the first distinct Chinese reference to the Spratly islands is found in a 1730
text by Ch’en Lun-chiung.” Independent witness of Chinese activity in the Spratly islands dates to
1867, when a British survey ship allegedly encountered Chinese fishermen on Itu Aba.*® In 1883,
according to Chinese sources, the German government suspended survey work in the Spratly
islands due to a protest from the Chinese government. Haller-Trost suggests that the survey only
covered the Paracel Islands.”’

4.1.2 Vietnam
Vietnam asserts that:

“it has maintained effective occupation of the two archipelagoes [Paracel and
Spratly islands] at least since the 17th century when they were not under the
sovereignty of any country and the Vietnamese State has exercised effectively,
continuously and peacefully its sovereignty over the two archipelagoes until the time
when they were invaded by the Chinese armed forces.”*

However, most of Vietnam’s 18th and 19th century historical evidence relates to the Bai Cat Vang
islands, which Vietnam maintains included both the Hoang Sa [Paracel] islands and the Truong Sa
[Spratly] islands.” Heinzig states that “Vietnamese argumentation, covering the period until the
end of the 19th century, refers exclusively to the Paracels.””” Given the 400km distance between
them, it would be unusual to treat both island groups as a single entity or use one place name for
both. Vietnam claims that it conducted surveys and mapping expeditions to both island groups.’'
However, its activities clearly focused on the Paracel Islands.”® Use of the term Truong Sa appears
to date to a 1867 decree of Emperor Tu Duc of Annam.>’

2 Heinzig, 1976: 22-24; Chang, 1991: 404-406.

2 Samuels, 1982: 9-25.

3 Heinzig, 1976: 21-23; with Chang, 1991: 403-405.

# Pan, 1993: 24; Chang, 1991: 404.

» Hai-kuo wen-chien lu (sights and sounds of the maritime countries), see Samuels, 1982: 36.
26 Heinzig, 1976: 23; Pan, 1993: 24.

. Heinzig, 1976: 25-26; Document issued by the Ministry of Foreign Affairs of the People's Republic of

China: China's indisputable sovereignty over the Xisha and Nansha Islands, 30 January 1980 (China:
1982: 455); S.K.T. Yu, 1990: 10-11; Haller-Trost, 1994b.

28 Vietnam, 1988: 4.

» Vietnam, 1988: 4.

30 Heinzig, 1976: 24.

3 Heinzig, 1976: 25; Vietnam, 1988: 4-6.
32 Samuels, 1982: 43-44.

3 Vietnam, 1988: 6, 36.
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Vietnam claims that France administered the islands as part of its protectorate, established under a
1884 treaty. After France consolidated its hold on Vietnam in a war with China, the two parties
concluded a peace treaty delimiting the boundary of French Indochina on 27 June 1887, which
allocated islands east of the 105°43° meridian from Paris (108°03’E of Greenwich) to China. The
1887 treaty has been cited as evidence against French and Vietnamese claims to the Paracel and
Spratly islands.>* 1t is unlikely that this allocation can reasonably be interpreted to reach into the
South China Sea, proper, because when extended beyond the Gulf of Tonkin the line intersects the
mainland of Vietnam. This would also place islands immediately off the Vietnamese coast, such as
Con Co, Cu Lao Re, and Cu Lao Con, under Chinese sovereignty, but China has never claimed
these coastal islands. There is little evidence of French activity in the Spratly islands until 1930.%

4.2 Early Twentieth Century

The early twentieth century was a period of turbulence and warfare throughout much of East and
Southeast Asia, which also suffered during World War II. In 1902 the Chinese imperial
government sent a naval task force to inspect islands in the South China Sea. The troops reportedly
erected sovereignty markers and hoisted Chinese flags on some islands, but it is not clear that the
task force penetrated beyond the Paracel Islands to the Spratly islands. The Chinese Republic
placed the Paracel Islands under the administration of a county on Hainan Island in 1911,% but
apparently did not include the Spratly islands.

A Japanese exploration team visited the Spratly islands in 1918 and met with Chinese fishermen
who lived on Southwest Cay.”” During the late 1920s and early 1930s Japanese phosphate
companies were active in the Spratly islands. France was also active there, sending reconnaissance
vessels and, apparently, occupying one island.*® In 1927 France and Japan held inconclusive
discussions about their activities in the South China Sea.”

The Chinese claim to the Spratly islands is weakened by a 1928 Chinese government commission
report that said the Paracel Islands were the southernmost territory of China. As Samuels has
observed, this suggests that the Spratly islands were not viewed as Chinese territory at that time.*

On 13 April 1930 France claimed to have taken possession of Spratly Island. It proceeded to claim
all the islands between 7° and 12° North latitude and between 111° and 117° East longitude, but
formal notice was not published until 1933. Marston ably recounts the resulting diplomatic
exchanges between Britain and France because of an inchoate claim that Britain had to Spratly
Island and Amboyna Cay.*"!

Although the strategic position of the islands and concerns about Japanese intentions influenced the
British, they appeared to have viewed the Spratly islands as ferra nullius. Chinese claims were not

34 Park, 1978: 33-34; Thomas, 1990: 415; Dzurek, 1994.

33 Samuels, 1982: 63-64.

36 Chang, 1991: 405-06.

37 Ogura Unosuke (1940) Bofit No Shima (Storm island), 5th ed. (Tokyo: 1940), cited in Lu, 1993: 28-29.
3% Heinzig, 1976: 28.

39 Samuels, 1982: 63-64.

40 Samuels, 1982: 68.

4 Marston, 1986: 344-56.
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considered by the British, although the French described the islands as settled by Chinese.** On 26
July 1933 the Chinese foreign ministry publicly affirmed Chinese sovereignty of the islands:

“The coral islands between the Philippines and Annam are inhabited only by
Chinese fishermen, and are internationally recognized as Chinese territories.”*

On 29 September 1933 the Chinese government protested French activities in the islands by
referring to the 1887 Sino-French treaty.** Additional protests to the French government
followed.* Upheavals and warfare in mainland China probably precluded anything stronger than
Chinese diplomatic protests. On 21 December 1933 the French governor of Cochin-China
incorporated the Spratly islands into Ba Ria province.*

Following conquest of Hainan Island, just off the Chinese mainland, Japanese forces occupied the
Spratly islands by the end of March 1939. Some authors have argued that the Japanese did not
attack Vietnam until late 1941; therefore their earlier occupation of the Spratly and Paracel islands
must be viewed as movements against what they recognised as Chinese territory.*” There was no
report of fighting between Japanese forces and French personnel, who would be assumed to have
been in the Paracel and Spratly islands.”® Japan stationed troops on Spratly Island and put a
submarine base on Itu Aba.*’ The islands were then used as a staging post for the invasion of the
Philippines.

4.3 Aftermath of World War 11
4.3.1 Republican China

Chinese forces accepted the surrender of Japanese troops in northern Vietnam and were instructed
to do so in the South China Sea islands. It is not clear that any Japanese surrendered to them in the
islands.”

Two Chinese naval patrols were ordered to the Spratly islands in 1945-46. The French naval
battleship, Chevreud, landed crews on Spratly Island and Itu Aba, where they placed a stone marker
in October 1946.°' China protested the French action, and the two countries conducted
inconclusive talks on the dispute. Another Chinese naval patrol sailed to the islands and arrived at
Itu Aba on 12 December 1947. It reportedly erected markers on Itu Aba, Spratly Island, and West
York Island. A garrison was established on Itu Aba, the largest of the islands. In 1946-47 China
published official names for the islands and incorporated them into Guangdong province.”

© J. Vivielle, ‘Les Ilots des mers de Chine’, Le Monde Coloniale Illurts Vinielle, No. 121 (September
1933), as cited in Lu, 1993: 31, and in Chang, 1991: 406.

s Shen Shungen (1992) Keai de Nansha, Shanghai: Yuandong: 106 as translated in Lu, 1993: 32.

44 France (1933) Journal Officiel de la Republique francaise, Vol. 65, No. 1752 (25 January 1933): 7,794, as
cited in Chang, 1991: 411; see also Heinzig, 1976: 28.

» Van Dyke and Bennett, 1993: 63-64; Chang, 1991: 406; China, 1982: 456.

46 Decree No. 4762-CP, reproduced in Vietnam, 1988: 38-39.

4 Chang, 1991: 412,

“ Samuels, 1982: 65.

49 Heinzig, 1976: 29.

30 Lu, 1993: 34; Heinzig, 1976: 31-32; Samuels, 1982: 75.

o Samuels, 1982: 75.

> Chang, 1991: 406-407; Bennett, 1992: 437-38; Chao, 1990: 25-26; Lu, 1993: 34-35.
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Nationalist forces apparently occupied Itu Aba until 1950, when they withdrew to Taiwan in the
aftermath of the Chinese civil war. They were not to return until 1956.”

4.3.2 China’s traditional sea boundary line

At this time, Chinese maps began to depict a tongue-shaped, interrupted boundary line that suggests
Chinese jurisdiction over most of the South China Sea. A survey of Chinese maps and atlases in
the Library of Congress, spanning the years 1933-50, yielded two 1947 atlases as the earliest
depictions of this line.”* Heinzig reported that he was in possession of a 1949 chart depicting the
historic claim line.”> One 1948 atlas, in the Library of Congress, depicts a continuous line, but the
symbol of that line differed from that used for international boundaries.”® Song cites a depiction of
the tongue-shaped line on a map published by the Republic of China Ministry of Interior in January
1948.>" The interrupted line is found in a 1950 PRC provincial atlas™ and continues to appear on
most maps of Chinese origin. Although often characterised in English as China’s “historic claim
line”, as several Chinese speakers have observed the Chinese term might best be translated as
“traditional sea boundary line.”” Chinese references to the line vary,” but most do not include
the Chinese character for “historic” that is found in Chinese international legal terms, such as those
for historic waters or historic bay that have special usage in the law of the sea.

In the 1979 national atlas of China the line is depicted with the same symbols as an international
boundary, but it is not continuous. The atlas uses the identical interrupted symbol to distinguish the
sovereignty of island groups belonging to other countries. For instance, it uses such line segments
to differentiate the Natuna Islands of Indonesia from nearby Malaysia and to separate the southern
Philippine islands from Malaysia.®" It is notable that the segments between the Natuna Islands and
Malaysia do not follow the agreed Indonesia-Malaysia continental shelf boundary. Therefore,
China’s cartographic usage suggests that this traditional sea boundary line distinguishes the
sovereignty of islands, not the limits of maritime jurisdiction.

China has never precisely delimited the course of this irregular boundary. The dashed lines
generally follow the 200 meter isobath. The endpoints of the interrupted segments differed by 1 to
5 nautical miles in relative position among recent PRC maps.®” In 1979 Hasjim Djalal, then
Director of Legal and Treaty Affairs of the Indonesian Department of Foreign Affairs, wrote:

“The nature of the claim of the PRC to the South China Sea is enigmatic...It is not
clear whether the lines indicated in the Chinese maps are intended as the limits of
the Chinese territorial claim towards the whole area, thus including the islands, the

> Samuels, 1982: 77.
> ‘Chung-kuo shih ti t'u piao pien tsuan she’, 1947, plate 27 (Library of Congress (LC) Call Number:
G2305 .C95); Chin Ch’ing-yu, 1947, plate 11 (LC Call Number: G2305 .C53).

> Heinzig, 1976: n. 119.

%6 Ting Wen-chiang, 1948: 28 (LC Call Number: G2305 .T502 1948a).

37 Song, 1994 8.

> Chung hua jen min kung ho kuo fen sheng ching t'u, 1950: plate 1 (LC Call Number: G2305 .Y3 1950).

% The term used is chuantong haijiang xian (traditional sea frontier line) in Jiang Zhijun and Liu Maojian,

‘Nanhai Zhudao Zhuquan jiqi Zhenyi Yuolai he Zianzhuang’, Cankao Ziliao: 9 (Ning Lu to the author,
personal correspondence, 15 July 1993). Sea also Gao, 1994: 346.

60 Song, 1994: 11.
o ‘Zhonghua Renmin Gongheguo Dituji’ [Atlas of the People's Republic of China], 1979: plates 2, 56.
62 ‘Nanhai zhu dao’ 1:2,000,000 (Beijing: Ditu Chubanshe, 1983); ‘Nanhai dixing tu’ 1:3,000,000 (Beijing:

Ditu Chubanshe, 1984); and ‘Nanhai jilinjin dayang dishitu’, (Zhongguo Kexueyuan, 1990), sheets 2 and 5.
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sea, the airspace, the seabed and all the resources contained therein; or whether the
lines simply indicate that only the islands contained within the lines which are
claimed by the PRC. Careful reading of the Chinese statements on this matter, espe-
cially those at the ICAO meetings [1979], indicates that the Chinese territorial
claims are limited towards the islands and all rights related thereto, and not
territorial claims over the South China Sea as a whole.””

Chinese scholars disagree about the legal status of the waters enclosed by the tongue-shaped line.
Some claim historic waters status,* while others agree with Djalal.®> Official statements
distinguish the PRC from Taiwan. In discussing jurisdictional claims in the South China Sea, PRC
government documents generally refer to more orthodox sovereignty claims to specific island
groups, based on discovery and administration, and to maritime jurisdiction derived from that
sovereignty:

“The PRC has not formalized its historical claim with precise coordinates, and has
kept silent on the nature of this tongue-shaped line and the legal status of the waters
enclosed by the line.”"

Thus, it would appear that for the PRC the Chinese traditional sea boundary line relates to the
sovereignty of the enclosed islands.”” If it were to include continental shelf jurisdiction, it would
have little standing in modern international law.

Continental shelf jurisdiction is predicated upon natural prolongation of the geologic shelf or
proximity to a landmass, if there is no natural shelf. In the South China Sea, the traditional sea
boundary line does not depict the limit of a geologic shelf extending from the Chinese mainland.
Nor does it follow a median line equidistant from the islands claimed by China and the territories of
other coastal states. In point of fact, the tongue-shaped line seems to follow the 200-meter isobath.
If the line were a continental shelf claim, China would be claiming everything beyond the minimum
available to the other coastal states under a narrow interpretation of continental shelf jurisdiction
current in the 1940s. However, the 1945 Truman Proclamation and the 1958 Geneva Convention
on the Continental Shelf recognised coastal state jurisdiction to a depth of 200 meters
(approximately 100 fathoms) or to the limit of exploitability. Even at the time the line first
appeared on Chinese maps, the 200 meter depth limit was not an absolute. The 1982 UN
Convention abandoned the 200-meter isobath criterion completely. Therefore, the Chinese
traditional sea boundary line has no foundation for continental shelf jurisdiction in the law of the
sea.

In response to the PRC occupation of Mischief Reef (see Section 5.5), Indonesia raised the function
of the tongue-shaped line with Beijing. Jakarta apparently feared that the line represented a claim
to the natural gas fields off the Natuna Islands. On 26 June 1995 Foreign Minister Ali Alatas
implied that the traditional sea boundary line had recently appeared on Chinese maps.®® Such an

63 Djalal, 1979: 41-42. Djalal is also quoted in David Jenkins, ‘Trouble over Oil and Waters’, Far ~Eastern
Economic Review, 7 August 1981: 26.

o Pan, 1994.

63 For example, Gao, 1994: 346; S.K.T. Yu, 1990; and Hungdah Chiu, summarised in Song, 1994: 34-35.

66 Song, 1994: 6.

o7 Gao, 1994: 346.

68 ‘Alatas: No Boundary Dispute with PRC’, Radio Republik Indonesia (Jakarta) broadcast in Indonesian,

0600 GMT, 26 June 1995, translated in FBIS, East Asia (27 June 1995): 55; ‘Indonesia Delays Spratlys
Talks until October’, Reuter (Jakarta), 20 June 1995.
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implication is inconsistent with work previously published by his Ambassador-at-large for the Law
of the Sea, Hasjim Djalal. Following bilateral meetings in Beijing on 21 July the Indonesian
Foreign Minister said that the PRC had never claimed the Natuna Islands, but implied that the
maritime boundary between the Spratly and Natuna islands remained to be settled. The PRC
Foreign Ministry confirmed the distinction.”” Obviously, Indonesia could not negotiate a boundary
between the Natuna Islands and the Spratlys without first deciding who was sovereign of the
Spratlys. As a neutral party to the dispute, such a determination is unlikely. Indonesian
satisfaction with the PRC position suggests that China does not interpret the tongue-shaped line as
a maritime boundary. Were it to do so, the Natuna gas field would be in dispute with the PRC.

In distinction to the apparent PRC position, officials of the Republic of China (Taiwan) have
recently claimed that the waters enclosed by the traditional claim line are Aistoric waters of China.
In June 1994 Chang King-yu, Minister without Portfolio of the Executive Yuan, said that “the
waters enclosed by the ‘U’-shaped line in the South China Sea are our historic waters and the ROC
is entitled to all the rights therein.””” On 18 July 1991 at the Second Workshop on Managing
Potential Conflicts in the South China Sea (Bandung, Indonesia), Tzen Wen-hua, Representative of
the Taipei Economic and Trade Office in Jakarta, stated:

“The South China Sea is a body of water under the jurisdiction of the Republic of
China. The Republic of China has rights and privileges in the South China Sea.
Any activities in the South China Sea must acquire the approval of the Government
of the Republic of China.””!

Neither Beijing nor Taipei have exercised the kind of control within the traditional claim line that
would characterise historic waters jurisdiction. Under international law, historic waters

should have the status of internal waters or territorial sea. However, the vessels of other countries
have exercised freedom of navigation through most of the area bounded by the tongue-shaped line.
Foreign aircraft, which are prohibited from the airspace above internal waters and territorial seas
without the explicit permission of the coastal state, have overflown the South China Sea for
decades. Neither the PRC nor ROC have prevented or protested these activities by foreign vessels.
In addition, a claim of historic waters requires recognition by the international community. No
such recognition has been given to the Nationalist claim.”

Both Beijing and Taipei have decrees or legislation relating to the territorial sea that specifies its
measurement from straight baselines around islands in the South China Sea (see Appendix
Proclamations and Legislation). Such decrees would be superfluous if the tongue-shaped line
delimited historic waters. In particular, Article 1 of the 1958 PRC Declaration on China’s
Territorial Sea states that:

“The breadth of the territorial sea of the People’s Republic of China shall be twelve
nautical miles. This provision applies to all territories of the People’s Republic of

6 ‘Indonesia Satisfied by China's Natuna Explanation’, Reuter (Jakarta), 21 July 1995; ‘On Natuna

Archipelago Ownership’, Xinhua (Beijing) broadcast in English, 22 June 1995, transcribed in FBIS,
Duaily Report: China (22 June 1995).

Statement at a conference sponsored by the Chinese Society of International Law (Taipei), as reported in
United Daily News (29 June 1994: 4), and quoted in Song, 1994: 7.

Excerpt of Tzen's statement distributed by the Coordination Council for North American Affairs at the
South China Sea Conference, 7-9 September 1994, American Enterprise Institute, Washington, DC.

72 Song, 1994: 28-36.

70

71
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china, including the Chinese mainland and its coastal islands, as well as Taiwan and
its surrounding islands, the Penghu Islands and all other islands belonging to China
which are separated from the mainland and its coastal islands by the high seas”
[emphasis added]. 73

Article 2 lists the islands inside the Chinese baseline, whereas Article 4 lists Taiwan, the Spratly
islands, and others. The PRC 1958 Declaration clearly groups the Spratly islands among those
which are separated from the mainland by the high seas. Therefore proclamations and laws by the
Chinese authorities relating to the Spratly islands, especially the PRC 1958 Declaration, are
inconsistent with a historic waters claim delimited by the tongue-shaped line.

4.3.3 Defining the Philippines

A series of treaties between Spain and the United States (1898 and 1900) and the United Kingdom
and the United States (1930) established the national area of the Philippines by lines of allocation,
connecting points of specified geographic latitude and longitude. All the islands within these so-
called treaty limits were administered by the US and, in 1946, became the Republic of the
Philippines. Although the geographic polygon was only intended to designate the sovereignty of
islands, the Philippines subsequently claimed that the treaty limits established territorial sea
jurisdiction.” Tt also used that same methodology in its later claim to part of the Spratly islands
(see Section 4.6.4).

4.4  The San Francisco Peace Treaty, 1951
4.4.1 Philippines

In 1947, a year after gaining independence, the Philippine Secretary of Foreign Affairs called for
the territory occupied by Japan during the Second World War to be awarded to the Philippines.”
Chinese communist success in China’s civil war heightened Philippine security concerns. On 7
April 1949 the Chinese Republican Legation in Manila informed the Philippines government that
the Chinese were garrisoning Itu Aba in an effort to block the traffic of arms through Hainan to
Communist forces. However the Philippine government continued to express concern and
discussed inducing Filipinos to settle in the Spratly islands. On 17 May 1950 Philippine President
Quirino told a press conference that the Spratly islands belonged to the Philippines, but the
statement was disavowed by a government spokesman.”® The Philippines did not make a claim to
the islands during the 1951 San Francisco peace conference. However the Philippines has
interpreted the Japanese renunciation of the Spratly islands in the resulting treaty as making the
area res nullius and open to acquisition.”’

7 People's Republic of China, Declaration on China's Territorial Sea, 9 September 1958, reprinted in US

Department of State, Office of the Geographer, 1972: 1.

74 Prescott, J.R.V. and Morgan, J.R. (1983) ‘Marine Jurisdictions and Boundaries’, in Morgan and Valencia: 50.

» Coquia, 1990: 119.
7 Chao, 1990: 28-29.
7 Drigot, 1982: 44,
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4.4.2 Vietnam

Under French sponsorship, a Vietnamese delegation participated in the 1951 San Francisco peace
conference, where the delegation head issued a statement reaffirming Vietnamese sovereignty over
the Paracel and Spratly islands.”® Vietnam points out that no delegation objected to the statement,
but fails to mention that China was not represented at the conference. The resulting treaty included
a Japanese renunciation of the Spratly and Paracel islands, without designating which country was
sovereign.

“Japan renounces all right, title and claim to the Spratly Islands and to the Paracel
Islands.””

However, this failure to designate a successor was not unique to the South China Sea islands.
Japan did not formally designate a successor for any of the other territories mentioned in the same
treaty article, such as Formosa (Taiwan), the Kuril Islands, and part of Sakhalin.®

4.4.3 Taiwan

Because the Allies, in particular the United Kingdom and the United States, could not agree on
which government represented China, no Chinese delegation participated in the 1951 San Francisco
Peace Conference. Therefore, the Republic of China (Taiwan) negotiated a separate peace treaty
with Japan, signed on 28 April 1952. Article 2 of the text included a reference to the San Francisco
treaty:

“It is recognized that under Article 2 of the Treaty of Peace with Japan signed at the
city of San Francisco in the United States of America on September 8, 1951, Japan
has renounced all right, title and claim to Taiwan (Formosa) and Penghu (the
Pescadores) as well as the Spratly Islands and the Paracel Islands.”’

Taiwan has argued that the explicit reference to the Spratly and Paracel islands in the text of this
bilateral treaty implies Japanese recognition of Chinese sovereignty.*” Samuels and Lu have
observed that, unlike the 1951 treaty, the Sino-Japanese text mentions the Spratly and Paracel
islands in the same sentence with Taiwan and the Pescadores islands. The latter are generally
recognised as Chinese territories. Moreover, according to the negotiating record Japan insisted that
the renunciation article deal only with Chinese territory. This shows that the ROC and Japan
viewed the islands of Taiwan, the Pescadores, the Spratlys, and the Paracels as having similar status
— that is, belonging to China.*

4.4.4 People’s Republic of China

The People’s Republic of China was proclaimed on 1 October 1949. On 6 June 1950 with the
success of Communist forces in the Chinese civil war, the Nationalist garrison in the Spratly islands

78 Vietnam, 1988: 7.
I Treaty of Peace with Japan, 1952: 3,172.
80 Samuels, 1982: 77.

81
82

Treaty of Peace Between the Republic of China and Japan: 38.
Republic of China, Foreign Ministry statement, 10 June 1956, as cited in Chao, 1990: 31.
s Samuels, 1982: 79-80; Lu, 1993: 38; Chao, 1990: 30, n. 74.
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temporarily withdrew to Taiwan.** The People’s Republic of China (PRC) did not station its own
troops in the islands until 1988. However, on 26 May 1950 the People’s Daily (Beijing), reacting
to the statement by Philippine President Quirino, reiterated China’s claim to the Spratly islands.*

In August 1951 PRC Foreign Minister Zhou Enlai responded to a draft of the San Francisco peace
treaty by stating that the islands had always been Chinese territory.*® Andre Gromyko, the Soviet
delegate, proposed an amendment to the treaty that would have recognised the People’s Republic of
China as sovereign, but the amendment was ruled out of order.”’

4.5 Claims by Meads and Cloma, 1950s

Following the withdrawal of Japan and the unsettled situation throughout Asia after the war, two
individuals claimed the area of the Spratlys where the Philippines subsequently asserted rights. In
the mid-1950s Morton F. Meads made a claim to islands in the vicinity of Itu Aba, based on their
‘discovery’ by James G. Meads in the 1870s and subsequent establishment there of the ‘Kingdom
of Humanity’ in 1914.%

In 1956 Thomas Cloma, a Filipino, asserted ownership of thirty-three islands and reefs and fishing
grounds within a geographic polygon covering 65,000 sq. nm.*” Cloma coined the term Kalayaan
(Freedomland) for the area and sent a letter to the Philippine Vice-President, requesting official
endorsement. After several months, the Philippine government gave qualified support to Cloma.
The Philippine government observed that the Kalayaan Islands were res nullius and open to
exploitation by Filipinos since no country had established sovereignty.  Manila further
distinguished the Kalayaan Islands from the “seven” Spratly islands, which the Philippines claimed
were a de facto trusteeship of the Allies and therefore also open to economic use and settlement by
Philippine nationals.”’ Beijing, Taipei, and Saigon lodged protests with Manila.

At this time Taiwanese troops reportedly reestablished their presence on Itu Aba, but Heinzig
presents contradictory reports. His evidence suggests continuing Taiwanese occupation of Itu Aba
only since 1971, when Taiwan’s forces repulsed an attempted Philippine landing.”’ Lu, citing
Taiwanese sources, describes a series of Taiwanese patrols, beginning in March 1956, which
covered the area from 9°30°N to 12°N and from 113°30’E to 114°50°E. The first patrol reportedly
apprehended Felmon Cloma, the brother of Thomas, who provided a note acknowledging Chinese
sovereignty.”> Other authors hold that Taiwan reestablished a presence in the late 1950s.”

8 Lu, 1993: 35; Chao, 1990: 29.

8 Lu, 1993: 36.

86 Heinzig, 1976: 39; Buchholz, 1984: 66; Lu, 1993: 36.

8 Heinzig, 1976: 40; Whiteman, 1965: 545, 552-53.

88 Samuels, 1982: 168-72; Pinther, M. (1988) ‘Islands In the News’, The Carto-Philatelist 33 (June): 52;
Dzurek, 1985: 273.

8 Coquia, 1990: 119; Heinzig, 1976: 36; Drigot, 1982: 44.

%0 Lu, 1993: 63-65; Samuels, 1982: 81-86.

o Chao, 1990: 34-38; Coquia, 1990: 119; Heinzig, 1976: 35-36, 42.

2 ‘Haijun Xunyi Nansha Haijiang Jingguo’ (Account of a naval patrol in the Spratly sea frontiers), in

Zhongguo Nanhai Zhu Qundao Wenxian Huibian (Collected works on the archipelagos in the South
China Sea] (Taipei: Taiwan Xuesheng Shuju) (1975), as cited in Lu, 1993: 39-41.
9 Hamzah, 1990: 5; Samuels, 1982: 84-85.
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4.5.1 Vietnam

Vietnam maintains that the Paracel and Spratly islands, which lie south of the 17th parallel that
formerly separated North and South Vietnam, were transferred by the French to South Vietnamese
administration in 1956.”* Evidently France ceded control of the Paracel Islands to Vietnam on 15
October 1950, but there is no record of a similar devolution of French rights in the Spratly islands
when they withdrew from Indochina in 1956. Indeed, in that year the French reportedly notified
the Philippine government that they regarded the Spratly islands as French territory and had not
ceded them to Vietnam.” On 1 June 1956 the government of South Vietnam issued a communiqué
reaffirming its sovereignty over the Paracel and Spratly islands.”® During August 1956 the
government of South Vietnam sent a naval patrol to Spratly Island, but it did not at that time
establish a base there.”’

4.6  The Oil Rush: 1958 to 1987

Southeast Asia’s first offshore well was drilled in 1957,” but active offshore hydrocarbon
exploration in the South China Sea, indeed in most of East and Southeast Asia, can probably be
traced to a 1969 publication by the ECAFE” Committee for the Coordination of Joint Prospecting
for Mineral Resources in Asian Offshore Areas (CCOP), which suggested that there were
petroleum resources under the Yellow and East China seas.'” In the same year, the World Court
enunciated the natural prolongation principle in deciding the North Sea Continental Shelf cases. In
1972 Kenya proposed a 200-nm EEZ. This was followed by a steep rise in oil prices beginning in
1973."" A 1974 agreement between Japan and South Korea jointly to develop an area in the East
China Sea prompted a protest from the PRC and sensitised coastal states in the region to potential
marine resources.

Throughout Asia, the rush was on. It was during the late 1960s and early 1970s when most South
China Sea littoral countries claimed continental shelves and the sovereignty disputes over the
Spratly and Paracel islands grew in prominence.

The early 1970s saw a shift in the Southeast Asian regional political balance, especially as the
United States began disengaging from Vietnam. In 1971 Taiwan was expelled from the United
Nations and the PRC took its seat. US President Nixon visited China in 1972, and the following
year the US signed the Paris agreements ending the Vietnam War. The United States recognised
the People’s Republic of China in 1978. The US withdrawal uncorked regional tensions that had
been bottled-up during the Vietnam War. Taiwan became marginalised, and Vietnam resurgent.
There was a resultant shift among the South China Sea powers, and, in an ironic consequence, a
falling-out between a reunited Vietnam and its former ally, China.

94 Vietnam, 1988: 8.

» Philippines Ministry of Defense, The Kalayaan Islands, Series One Monograph No. 4 (Makati:
Development Academy of the Philippines Press, 1982), as cited in Gunn, 1990. See also, Samuels,
1982: 77 and 84; Yu, S.K.T., 1990.

9 Hamzah, 1990: 5.
7 Samuels, 1982: 85-86.
%8 Valencia, 1985: 158; Samuels, 1982: 154.

% Economic Commission for Asia and the Far East (ECAFE), an organ of the United Nations Economic

and Social Council.
100 Emery, 1969.
1ot Dzurek, 1985: 261.
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4.6.1 People’s Republic of China

On 4 September 1958 during the rising tensions in the Taiwan Straits, the government of the
People’s Republic of China issued a declaration on China’s territorial sea, which extended the
territorial sea to 12nm, claimed straight baselines along parts of its coast, and listed several island
groups belonging to China, including the Spratly and Paracel islands.'” Ten days later, Pham Van
Dong, the premier of North Vietnam, sent a diplomatic note to the PRC recognising and supporting
the territorial sea declaration (see Section 4.6.3).'” South Vietnam did not protest the Chinese
declaration at the time, but in February 1959 South Vietnamese forces harassed PRC fishermen in
the Paracel Islands.

During the 1960s China fought along its land frontiers and suffered the Cultural Revolution. In
1962 it battled India. The USSR and China clashed in 1968. The PRC was also supporting North
Vietnam against the US. At sea, China focused on building defences on the Paracel Islands and
repeatedly denounced American violations of claimed territorial seas and airspace of the islands.'™

In January 1974 the PRC condemned South Vietnam’s actions in the Spratly islands and seized
control of the remaining Paracel Islands after an air and sea battle with South Vietnamese forces.
During the 1970s, China began offshore oil exploration. By 1977 a Chinese oil rig was reported
operating in the Paracel Islands.'®”’

Beijing did not occupy any of the Spratly islands until 1988, but it frequently protested actions by
other Spratly claimants.'® On 21 July 1980 the PRC Ministry of Foreign Affairs protested an
agreement between the Soviet Union and Vietnam to conduct hydrocarbon exploration activities off
southern Vietnam. Foreshadowing the 1992 exchange over the Crestone contract (see Section 5.2),
the PRC claimed that the area was under Chinese jurisdiction because China was sovereign over the
Spratly islands.'"’

In the mid-1980s China sent several naval patrols into the Spratly islands and conducted scientific
surveys there. In July 1987 the Spratly islands were included as part of the new province of

Hainan. During November of that year, the PRC navy conducted manoeuvres as far south as James
Shoal.'®

102 New China News Agency (Beijing) broadcast in Chinese, 4 September 1958, reproduced in US  Department

of State, Office of The Geographer (1972) ‘Straight Baselines: People's Republic of China’, Limits in the Seas
No. 43 (Washington, DC: US Department of State, 1 July); Hamzah, 1990: 6; Samuels, 1982: 86-87.

Note from Pham Van Dong to Zhou Enlai, 14 September 1958, Nhan Dan (Hanoi), 22 September 1958.
Facsimiles of the official diplomatic note in Vietnamese, translations into English and French, and copies of
the Nhan Dan page can be found in ‘Some Documentary Evidence Showing That the Vietnamese Government
Recognized the Xisha and Nansha Islands as Chinese Territory’, available from the PRC Ministry of Foreign
Affairs. There is also some evidence that North Vietnam recognised PRC sovereignty over the Spratly islands
in June 1956 (see Haller-Trost, 1994b: 22).

104 Samuels, 1982: 87-88.

109 Samuels, 1982: 161.

106 Chang 1990: 22; Samuels, 1982; 98-113.

107 PRC Ministry of Foreign Affairs (1982) ‘Zhonghua Renmin Gongheguo waijiaobu fayanren jiu Sulian he
Yiienan gianding suowei zai 'Yiienan nanfang dalujia' hezuo kantan, kaifa shiyou he tianranqi de xieding
shifabiao de shengming’, in Chinese Yearbook of International Law, 1982 (Beijing: Zhongguo Duiqaifanyi
Chubangongsi Chuban): 463-64.

108 Chang, 1990: 24.
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4.6.2 Taiwan

Throughout this period, Taiwan continued to support and enhance its base on Itu Aba (T’ai P’ing)
Island. In 1963 it sent a large task force to the island. Taiwan also sent reconnaissance patrols into
the Spratly islands and erected boundary markers on Thitu, Namyit, and other islands. On 10 July
1971 the Philippines alleged that Taiwanese vessels fired on a Philippine vessel attempting to land
on Itu Aba, but Taiwan denied the allegation.'” In response to the PRC’s 1974 attack in the
Paracels, Taiwan reinforced Itu Aba and began routine air and sea convoys there.''” On several
occasions Taiwan issued statements and lodged protests reaffirming sovereignty over the Paracel
and Spratly islands.'"!

4.6.3 A United Vietnam

As the Vietnam War neared an end, especially after the 1973 Paris agreements and subsequent
withdrawal of the United States, claims in the South China Sea were reinvigorated. In 1971 North
Vietnam began exploring for oil in the Gulf of Tonkin, where it came into conflict with China over
their maritime frontier.''> Hanoi apparently had second thoughts about its acquiescence to China’s
Spratly islands claim and, in 1971 and 1973, proclaimed the Spratly islands to be Vietnamese
territory. On 20 July 1973 the government in Saigon awarded eight offshore tracts, including
several near the western edge of the Spratly islands. South Vietnam incorporated ten Spratly
islands into Phuc Tuy province on 6 September 1973, and sent troops to Spratly Island and Namyit
Island. Eventually, Saigon forces occupied five or six islands.'"”

In April 1975 troops from Hanoi seized six of the Spratly islands that South Vietnamese troops had
occupied earlier that year.''* The next year Hanoi published a map of the new united Vietnam that
included both the Paracel and Spratly island.'"> Relations between the former allies deteriorated
and, in 1979, China and Vietnam fought a brief land border war.

4.6.4 The Philippine Presidential Decree of 1978

In the 1960s the Philippines’ strategic concerns ebbed, but offshore oil beckoned when a 1969
United Nations-sponsored study suggested offshore petroleum in the Yellow and East China
seas.''® During 1970-71 when exploration began off Palawan island, Philippine forces reportedly
occupied three Spratly islands in the Kalayaan area that Manila subsequently claimed. In 1971 the
Philippines alleged that one of its vessels attempted to land on Itu Aba, but was repulsed by
Chinese troops from Taiwan.''” Philippine concerns heightened following Chinese actions in the
Paracel Islands. During February 1974 Manila reinforced its deployment in Kalayaan and listed the

109 Samuels, 1982: 89; Chang, 1991: 407; Hindley, M. and Bridge, J. (1994) ‘South China Sea Disputed
Islands’, Free China Review (August): 45.

1o Samuels, 1982: 102-103.

i Reportedly, on 25 January, 9 August, 27 August, and 26 December 1973, and on 18 January 1984, as
cited in Chang, 1991: 407.

He Samuels, 1982: 158-60; Dzurek, 1994: 164-66.

13 Samuels, 1982: 99, 106-107.

e Chang, 1990: 22.

13 Samuels, 1982: 108.

He Dzurek, 1985: 261.

17 Hamzah, 1990: 6; Heinzig, 1976: 36.
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islands that it occupied. It also protested South Vietnamese and Taiwanese activities in the Spratly
islands, but suggested a negotiated settlement. The Philippines reportedly occupied two more
islands in 1975.""® In June 1976 oil was discovered in the Nido Complex off Palawan.'” In July
the Philippine national oil company proposed that the Paracel Islands be divided between China
and Vietnam, while the Philippines gain undisputed possession of the Spratly islands."® About the
same time, the Philippines signed an exploration contract for the Reed Bank in the eastern
Kalayaan area.'!

On 11 June 1978 when he also signed the Philippine EEZ decree, President Marcos formally
decreed sovereignty over a geographic polygon'*” roughly corresponding to Cloma’s limits. This
presidential decree was not published until February 1979.'2 The Philippines holds that Kalayaan
is distinct from the Spratly islands, to which it has no claim.'”** The Philippine claim to Kalayaan is
based on geographic proximity, effective occupation and control, vital interest, and the
interpretation that the islands became res nullius when Japan renounced sovereignty in the 1951
San Francisco Peace Treaty.'” Use of a geometric polygon to claim the area is probably patterned
after the Philippines’ archipelagic definition.

4.6.5 Malaysia’s Continental Shelf Claim, 1979

In 1978 Malaysian troops visited the southern Spratly islands.'”® They landed on Amboyna Cay
and reportedly erected a monument, which was subsequently removed by Vietnamese forces, who
remained on the cay.'”’ The following year, Malaysia published a map delimiting its continental
shelf claim,'*® which enclosed several Spratly features including some occupied by the Philippines
and Vietnam.

Malaysia uses an aberrant interpretation of the law of the sea. It claims islands by reason of its title
to the surrounding continental shelf, instead of acknowledging that island sovereignty confers
jurisdiction in the surrounding seas.'”

During April 1980 Malaysia proclaimed an EEZ, but has not delimited it. The continental shelf
map and EEZ proclamation led to protests by other Spratly claimants. In May 1983 troops from
Malaysia landed on Swallow Reef, where they have maintained a base since. In November 1986

18 Kota, Lawak, Likas, Pagasa, and Parola islands (in Filipino; Loaita, Nanshan, West York, Thitu, and

Northeast Cay, in English). See, Samuels, 1982: 103-105.

1o Samuels, 1982: 157.

120 Park, 1978: 49.

121 Samuels, 1982: 92, 157; Drigot, 1982: 54-55, n. 11 and 12.

122 The Philippine claim abuts its treaty limits and links the following coordinates: (12°N, 118°E), (12°N,
114°30'E), (8°N, 112°10'E), (7°40'N, 112°10'E), (7°40'N, 116°E), and (10°N, 118°E).

123 Presidential Decree No. 1596, 1979: 1,556-57; see also Coquia, 1990: 119.

124 Philippines Ministry of Defense (1982) The Kalayaan Islands (Makati: Development Academy of the
Philippines Press): 13, as given in Villacorta, 1990.

123 Drigot, 1992: 40-52.

126 Bahrin and Khadijah, 1990: 2.

127 Hamzah, 1990: 3.
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two more atolls were occupied.”® Malaysia has dredged materials to expand Swallow Reef into a
cay of 6 hectares, including a 500 metre air strip."’

4.6.6 Brunei

At Brunei’s independence in 1984, it inherited a continental shelf partially delimited by the United
Kingdom.'** That shelf area lay between parallel lines drawn to the 100 fathom isobath. On behalf
of Brunei, the United Kingdom also protested Malaysia’s claim to Louisa Reef on its 1979 map.'*
If extended farther, the lines would enclose Louisa Reef. Brunei is reported to claim the marine
area around the reef, but does not appear to view the reef as an island subject to a claim of
sovereignty.'**

Bruneian authorities claim to have declared fisheries limits in 1983."° In 1987-88 the Surveyor
General of Brunei reportedly printed maps depicting fishery and continental shelf claims extending
the lateral boundaries to an area beyond Rifleman Bank."*® This bank lies beyond the Malaysian
continental shelf claim. It is 242nm from the nearest coastal point of Brunei, but only 201nm from
the turning point of Vietnam’s straight baseline at Hon Hai islet. Rifleman Bank is 278nm from
Mui Ke Ga, a cape on the Vietnamese mainland."’ Therefore, Brunei’s continental shelf claim
discounts the Vietnamese baseline and the effect of offshore islands. Cordner contends that “the
East Palawan Trough terminates the natural prolongation of the continental shelf 60 to 100 miles
off Brunei.”’’® Under this interpretation, Brunei could not claim the Rifleman Bank area.
However, ICJ rulings in the Libya-Malta, Libya-Tunisia and Canada-US cases have diminished
natural prolongation as an argument in continental shelf boundary disputes between states with
opposite coastlines.

4.7  The Battle for Fiery Cross Reef, 1988

Apparently by February 1988, the Chinese navy was searching for bases in the Spratly Islands. The
PRC also claims to have been preparing sites for scientific observation stations under a UNESCO
plan. Vietnam complained about Chinese naval vessels; the PRC responded that the Spratly islands
were part of China. Construction of a Chinese base at Fiery Cross Reef had begun by 14 March
1988, when Vietnamese forces may have sought to disrupt construction work. On that date there
was an armed battle in which about 75 Vietnamese personnel were killed or reported missing and
three Vietnamese ships were set ablaze. Chinese casualties were apparently minor. The battle
lasted for about 28 minutes.
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The Chinese version of the events was that a Chinese survey team landed on Fiery Cross Reef to
set-up an observation post. Three Vietnamese ships arrived and landed troops on the reef. When
the Chinese asked them to leave, the Vietnamese opened fire. Chinese ships returned fire.
According to Vietnam, three Chinese warships landed troops on Fiery Cross Reef, removed
Vietnam’s flag, and planted China’s flag. When the Vietnamese asked the Chinese to leave, the
Chinese troops and ships opened fire.'*

On 23 March 1988 Vietnam offered to open talks on the Spratly dispute. The following day China
rejected the offer. Vietnam repeated the offer to negotiate and was again rejected.'*® However, the
PRC took a softer line toward Malaysia and the Philippines. By 12 May 1988 perhaps in response
to a public relations disaster, the PRC proposed negotiations with Vietnam while repeating a
demand for the withdrawal of Vietnamese forces.'*'

Following the clash, the PRC sent more ships to the islands, and warned of another battle. China
occupied additional reefs, bringing the total to seven by early May 1989. As of July the Chinese
base at Fiery Cross Reef was complete.'* The PRC continued to fortify some islands (see Figure
4).

Vietnam increased its occupation to 21 islets and reefs. Shortly after the armed clash with China,
the Vietnamese Minister of Defence reportedly visited the Spratly islands. In November 1988
Vietnam reported that a PRC destroyer had fired on one of its ships, but China denied the
incident.'"”® In August 1989 Vietnam built facilities on Bombay Castle (on Rifleman Bank),
Vanguaﬂ Bank, and Prince of Wales Bank, bringing to 24 the number of islets and reefs under its
control.

Though not directly involved in the clash near Fiery Cross Reef, the other claimants reacted
vigorously. In February, Malaysia’s Deputy Foreign Minister stated:

“The islands and atolls are under Malaysian sovereignty, and Malaysia has in the
past reaffirmed its jurisdiction....They are within Malaysia’s continental shelf area
and Malaysia’s sovereignty over them has been officially declared through the new
Map of Malaysia, published on December 21st, 1979....The claim is in line with the
Geneva Convention of 1958 pertaining to territorial waters and continental shelf
boundaries, and the UN Convention on the Law of the Sea, as well as other
international practices.”' "

Taiwan reacted, in March, by reasserting its sovereignty and resupplying its garrison on Itu Aba.'*°
On 20 August 1988 Malaysia apprehended four Taiwanese fishing vessels within the Spratly area
overlapped by the Malaysian EEZ claim. Taiwanese authorities did little to protest the Malaysian
actions, and the Malaysian court fined the four ship masters.'*’
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Figure 4: Chinese Installation on Gaven Reef

PRC installation on Gaven Reef [Nanxun jiao in Chinese]. Presumably, the initial structures are in the foreground,
raised on stilts and made of bamboo. The white, brick and concrete block structure in the background may have been
erected later. Note the gun replacements on the roof, satellite dish and communications antennae. Reprinted, by
permission, New China Pictures Company (Beijing).

On 17 March 1988 the Philippines reacted to the recent China-Vietnam clash by warning both not
to interfere in Kalayaan. Manila also urged peaceful settlement of the issue. In April a Philippine
delegation visited Hanoi and reached an agreement not to use force in settling disputes. Philippine
President Aquino visited China in the same month and agreed with China to shelve the dispute.
Also in April Philippine fishermen were detained by the Malaysian navy near Commodore Reef.
Manila protested, and the fishermen were eventually released by Malaysia as a good will gesture
without prejudice to Kuala Lumpur’s claim. Both Malaysia and the Philippines increased defence
preparations and tensions rose. A Philippine scientific survey was mounted in May. In August the
Philippine navy apprehended four Taiwanese fishing vessels for intruding in Kalayaan.'*®

S. Recent Developments

The 1990s have seen different tactics used by the claimants to the Spratly islands. Before 1988 the
PRC was on the margins of the Spratly dispute. With its occupation of some Spratly islands the
PRC has become the principal player in the game. Gao observes that the PRC was concerned with

148 Chang, 1990: 28-30; Yu, P.K.H., 1990: 79-80; Thomas, 1990: 422-23.
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security in the South China Sea before the 1980s, but the Fiery Cross Reef incident was a turning
point in PRC policy, which shifted toward economic interests.'*

When the Cambodian problem was resolved in 1991, the disputes in the South China Sea,
especially that over the Spratly islands, became the principal source of tension in Southeast Asia.'™
Most of the other claimants found themselves reacting to Chinese tactics. During the first half of
the decade, the contending countries made contracts with foreign oil companies and undertook
offshore exploration activities in the disputed areas. The disputants also used fishing activities to
press claims. This has also been the period of non-governmental conferences sponsored by
Indonesia and Canada, ASEAN involvement, and formal bilateral talks.

5.1 1990-91 — Indonesian Workshops Begin

The first of the Indonesia-sponsored, non-governmental workshops on the South China Sea was
held in Bali during January 1990. The initial meeting was generally limited to academics or
officials from ASEAN countries and Canada, which provided some funding."””' On 29 December
1990 the ROC Foreign Minister reaffirmed its claim to the Spratly islands.'*”

During 1991 Malaysia announced its decision to construct a resort and airstrip on Swallow Reef.
In July Taiwan restated its sovereignty claim to the Spratly islands.””® During that month the
second Indonesian workshop met in Bandung and was expanded to include non-ASEAN
participants. Subsequent workshops included participants from the PRC, Taiwan, Vietnam, and
other Southeast Asian countries.'™*

5.2 1992 — PRC Territorial Sea Law and Manila Declaration

1992 saw new laws, workshops, and declarations about the Spratly islands. The PRC passed a law
defining its territorial sea that reiterated previously claimed island groups, including the Spratlys,
and Vietnam modified the definition of its continental shelf. Both the PRC and Vietnam used oil
exploration licensing to reinforce their overlapping claims. At its meeting in Manila, ASEAN
approved a declaration to resolve the South China Sea disputes peacefully and explore cooperation
in various fields, such as navigation, protection of the marine environment, and combating piracy.
Indonesia hosted a third non-governmental workshop.

During February 1992 the PRC passed its Law on the Territorial Sea, which reiterated its claim to
various island groups in the South China Sea. The new law essentially codified and elaborated the
1958 Declaration on the Territorial Sea. The law listed the same groups of islands (including the
Spratly islands) claimed in the earlier declaration, but added the Diaoyu Islands that China disputes

149 Gao, 1994: 352-53.
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283.
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with Japan in the East China Sea.'” Although there were no new claims in the law via-a-vis the
South China Sea, various Southeast Asian countries reacted strongly.

In its 1992 Law the PRC also claimed a contiguous zone, as permitted in international law. The
new law provides the right of innocent passage for foreign non-military ships, but requires PRC
approval before foreign military vessels can enter China’s territorial sea, as had the 1958
Declaration. The requirement for prior approval of military ship passage is inconsistent with the
1982 UN Convention.' However, twenty-eight countries, including Burma, Cambodia, the
Philippines, Vietnam, and even Denmark, require prior permission for the transit of foreign
warships through their territorial seas.””’ The restriction on innocent passage may be inconsistent
with international law, but its is not unusual.

In March the Philippines arrested Chinese fishermen in the disputed area. The fishermen were later
released.””® A major development occurred in May, when Crestone Energy Corporation (Denver)
and the PRC’s China National Offshore Oil Corporation (CNOOC) signed an oil exploration
contract for a large area encompassing Vanguard, Prince Consort, Prince of Wales, Alexandra, and
Grainger banks, which the Chinese termed Wan-an Bei 21 (WAB-21). Vietnam promptly protested
and the PRC rejected the protest.'”” There was a strong response throughout Southeast Asia, where
commentators viewed the Crestone contract and the new PRC Law on the Territorial Sea as
evidence of “China’s new hegemonic interest in the region.”” "

The third Indonesian workshop met in Yogjakarta from 29 June through 2 July 1992. The
participants agreed to set up two expert working groups: on resource assessment and ways of
development and on marine scientific research. On the last day of the conference, the PRC Foreign
Ministry spokesperson reaffirmed Chinese sovereignty over the Spratly islands.'®!

During the July ASEAN ministerial meeting in Manila, the ministers issued the “ASEAN
Declaration on the South China Sea”, patterned after the principles enunciated at the Bandung
workshop. In the Declaration the ASEAN Foreign Ministers:

“Emphasize the necessity to resolve all sovereignty and jurisdictional issues
pertaining to the South China Sea by peaceful means, without resort to force;
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Urge all parties concerned to exercise restraint with the view to creating a positive
climate for the eventual resolution of all disputes,

Resolve, without prejudicing the sovereignty and jurisdiction of countries having
direct interests in the area, to explore the possibility of cooperation in the South
China Sea relating to the safety of maritime navigation and communication,
protection against pollution of the marine environment, coordination of search and
rescue operations, efforts towards combating piracy and armed robbery as well as
collaboration in the campaign against illicit trafficking in drugs;

Commend all parties concerned to apply the principles contained in the Treaty of
Amity and Cooperation in Southeast Asia as the basis for establishing a code of
international conduct over the South China Sea;

Invite all parties concerned to subscribe to this Declaration of principles.”'*

PRC Foreign Minister Qian assured the ASEAN foreign ministers that China would not use force in
the Spratly dispute and said that the PRC favours shelving the territorial issues.'®

During August 1992, probably in response to the Crestone contract, Vietnam modified its definition
of the continental shelf to extend to the 1,500 meter isobath, thereby encompassing Vanguard Bank
but excluding Rifleman Bank and Spratly Island. Vietnam sought to make its claim to the contract
area distinct from its sovereignty claim to the Spratly islands.'®*

During September the link between the Chinese-Vietnamese dispute in the Spratlys and their other
boundary and maritime disputes became more apparent. On 4 September Vietnam demanded the
withdrawal of Chinese drilling ships from the Gulf of Tonkin. The PRC foreign minister rejected
Vietnam’s complaint.'® During his visit to Hanoi, PRC Deputy Foreign Minister Xu said that
China was willing to discuss the land boundary dispute and the Gulf of Tonkin maritime boundary
when their experts were to meet, but not the Spratly dispute.'®

The end of 1992 found other claimants entering the fray and the Vietnamese using the foreign oil
company gambit. In November Taiwanese officials said that Taiwan would set up a task force to
deal with the Spratly dispute.'”” On 2 December Philippine Foreign Secretary Romulo said that
Washington should clarify the application of the Mutual Defense Treaty to the Spratly Islands.'®®
PRC Prime Minister Li Peng visited Vietnam (30 November-4 December) and discussed the
various disputes between China and Vietnam. The PRC and Vietnam agreed to use 1887 and 1895
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French maps to resolve their land boundary dispute, but China refused to compromise on the Wan-
an Bei area. At the farewell to Li Peng, Vietnam Foreign Minister Cam said that Hanoi had
unnegotiable sovereignty of the Vanguard area and all claimants of the nearby Spratly islands
should hold talks."® About this time, British Petroleum (BP) spudded Lan Do 1 well in Vietnam
Block 06, near by the Crestone concession at WAB-21.'"

53 1993 — Oil Exploration and an EEZ for Brunei

In 1993 the PRC and Vietnam made some progress on their other disputes, but tensions heightened
in the Spratly islands. Each claimant used survey ships to pressure the other. Later in the year,
Vietnam offered exploration tracts overlaying the area that the PRC contracted to Crestone.
Malaysia and Vietnam reached agreement for joint development of their overlapping claims west of
the Spratlys. Brunei claimed an EEZ, which included the area around Louisa Reef.

During the January ASEAN summit Brunei’s Foreign Minister reportedly stated at a press
conference that Brunei claims only seas surrounding Louisa Reef.!”' On 6 January Vietnam’s UN
representative reaffirmed sovereignty over Vanguard Bank and the Spratly and Paracel islands. He
called for negotiations and restraint in the Spratly dispute. BP spudded a second well, Lan Tay 1,
in Vietnam’s block 06.'7

During 14-17 February in Hanoi, the PRC and Vietnam held their second round of expert-level
talks. The parties discussed the principles for resolving the land and maritime disputes.'” In April
an additional bilateral irritant was revealed. Vietnam reported that during the preceding two
months the PRC had seized 18 Vietnamese ships allegedly engaged in smuggling between Hong
Kong1 %nd China. Vietnam said that 20 vessels had been apprehended in the third quarter of
1992.

During April and May the PRC and Vietnam conducted survey activities to reinforce their
overlapping claims. From 19 April to 18 May 1993 the Vietnam Centre for National Sciences and
Technology conducted a general survey in the Spratly islands. About the same time, the PRC
seismic vessel Fendou-4 surveyed Vietnamese blocks, disturbing seismic surveys being conducted
by the BP consortium in the area. Vietnam protested. The PRC vessel left on 11 May.'”
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During May and June Malaysia came to bat. On 12 May 1993 the Malaysian Prime Minister told
Vietnam’s First Deputy Prime Minister that the parties should stick to principles and not introduce
historical arguments or other conditions to disputes in the South China Sea.'”® From 30 May to 3
June the working group on marine science research formed at the Yogjakarta workshop held its first
meeting, in Manila.'”’ On 4 June Malaysia and Vietnam exchanged diplomatic notes establishing a
joint development zone (1,358 sq. km) in their overlapping claims at the entrance to the Gulf of
Thailand.'"”® On 10 June the PRC protested the visit of Vietnam Deputy Prime Minister Tran Duc
Luong to the Spratly islands.'”’

During July 1993 Brunei became the most recent of South China Sea littoral countries to claim an
EEZ, leaving only the PRC as odd man out. The claim extends the lines decreed by Britain in 1958
to the median line between Borneo and the Asian mainland or to 200 nautical miles. An extension
to 200 nm would fall short of reaching the seaward limit of Malaysia’s continental shelf claim, but
it would enclose Louisa Reef (6°20°N, 113°14’E). However, Brunei’s continental shelf claim
extends beyond that of Malaysia."®® Also in July the Working Group on Resources Assessment and
Ways olt; lDevelopment, set up in the Indonesian workshop talks, held its second meeting in
Jakarta.

On 7 August Vietnam provided an export tax exemption for fishing in the Spratly islands.'® At the
end of that month, PRC and Vietnam held talks in Beijing on principles to solve border issues and
the Gulf of Tonkin. The parties agreed to continue discussions and pledged that neither side would
carry out activities to complicate the conflict, use force or threaten to use force.'®

The autumn of 1993 saw move and counter-move by the PRC and Vietnam on the oil exploration
and leasing front. On 16 September a Vietnam foreign ministry source said that the PRC had
resumed oil exploration in the Gulf of Tonkin. A month later Vietnam invited oil companies to bid
on nine offshore blocks, including contract areas around Vanguard Bank and Prince of Wales Bank
in the PRC’s Crestone area. PetroVietnam Chairman Ho Si Thoang said that this was not in a
disputed area and that the Spratly islands were not entitled to an EEZ."® On 19 October the PRC
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186

and Vietnam signed an agreement on principles to resolve territorial and border issues.'®
November PetroVietnam opened bidding on Blue Dragon (Block 5-1), west of the Crestone area.
On 8 November Vietnam announced that it had built a lighthouse on Song Tu Tay (Southwest Cay,
11°25°45”N, 114°19°40”E)."" The presidents of Vietnam and the PRC ended their summit in
Beijing on 15 November without any further agreement on territorial disputes.'®® On 20 December
Mobil Corporation announced that it was part of a consortium awarded drilling rights by Vietnam
to Blue Dragon.'®

5.4 1994 — Oil Company Surrogates

During 1994 the PRC and Vietnam continued to use foreign oil companies as designated hitters in
the Spratlys and the Gulf of Tonkin. The Philippines also tried that play by contracting with
another American company in the Kalayaan area. Vietnam ratified the 1982 UN Convention on the
Law of the Sea. Indonesia’s proposals to formalise its workshops as governmental fora and
allocate the South China Sea into zones of control were rejected. The PRC and Vietnam discussed
their island disputes in the South China Sea for the first time at the ministerial level and agreed to
form an expert group on the matter.

On 22 January 1994 a Vietnam Foreign Ministry spokesman responded to a 14 January PRC
statement by reasserting Vietnamese sovereignty over the Spratly and Paracel islands. A few days
later, Defence Secretary De Villa said that the Philippines may invoke the US defence treaty if its
forces were attacked by other claimants in the Spratly islands.'”

On 3 February a Vietnam Foreign Ministry spokeswoman accused Taiwan of violating Vietnamese
sovereignty by considering building an airport, port, and lighthouse on Itu Aba. During that month
PRC authorities reportedly warned Conoco to stop negotiating with PetroVietnam on acreage
overlaying Crestone’s contract area.'”’ In late February Chinese experts visited Hanoi to discuss
starting talks on the land boundary dispute. Vietnam also indicated that it was talking with
Thailand and Indonesia on their maritime boundary disputes.'**

On 29 March Vietnam responded positively to Philippine President Ramos’ proposal to demilitarise
the Spratly islands. The Philippines and Vietnam agreed to joint marine research in the area.'””
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In April the PRC and Vietnam continued to joust, using foreign oil companies as surrogates. On 19
April Mobil signed a production-sharing contract with PetroVietnam for Block 5-1b (Blue Dragon).
The PRC Ministry of Geology was reported to be planning to drill a well in the same area, in the
vicinity of Blue Dragon. Within the PRC claimed area, but north of the Crestone area,
PetroVietnam and Nopec offered offshore licenses in Vietnamese blocks 122-130.""* Crestone
planned a seismic survey of WAB-21 with drilling later in the year. On 20 April Vietnam protested
the Crestone plans. A PRC Foreign Ministry spokesman reiterated China’s sovereignty over the
Spratly Islands, but expressed hopes that negotiations on territorial disputes would progress based
on already agreed principles.'””

In May Vietnam accused the PRC and Taiwan of coordinating surveys in the Spratly islands.'*®
Also in May the Philippines contracted with Alcorn Petroleum (subsidiary of VAALCO, a US
company) to gather information on petroleum resources in 1.5 million hectares of the disputed
Spratly islands region. On 5 May the Philippines renewed its call to demilitarise the Spratly area,
set aside sovereignty issues, and develop the area through cooperation.”” On the same day the
Vietnam Foreign Ministry warned against Crestone’s survey and reaffirmed Vietnamese
sovereignty over the Spratly islands. In several statements during 8-12 May 1994 the PRC Foreign
Ministry called Vietnam’s contract with Mobil for the Blue Dragon prospect illegal because the
area was part of the Spratly islands. Vietnam responded to the PRC’s 10 May statement by
affirming that Vanguard Bank and Thanh Long (Blue Dragon) were Vietnam’s under the 1982 UN
Convention.'” All of Blue Dragon lies on Vietnam’s side of a median line between Vietnam’s Hon
Hai island and Spratly Island, but most of the Crestone block lies on the Spratly Island side of the
median line."”’

During May or June 1994 PetroVietnam began to drill in Vietnam’s block 135, which is within
Crestone’s concession from the PRC.?° On 28 June 1994 during a visit to Moscow, PRC Foreign
Minister Qian suggested that discussions should be halted and a start be made on joint exploitation
of the Spratly islands (the PetroVietnam drilling rig was Russian). Despite tensions on other fronts,

194 ‘Mobil Signs Vietnam Deal,” Oil Daily (20 April 1994): 5; ‘Vietnam: Mobil Back to Work,” Far Eastern
Economic Review (5 May 1994): 79; ‘China Vietnam Head to Head at WAB-21,” Offshore (April 1994): 15;
‘Vietnam Frontier Licenses,” Offshore (April 1994): 11.

‘Crestone Begins Project in South China Sea Despite Dispute over Sovereignty of Area,” Oil Daily (20
April 1994): 3; “Vietnam: Protest over Surveys,” Far FEastern Economic Review (5 May 1994): 13;
China Radio International (Beijing) in English, 22 April 1994, transcribed in British Broadcasting Company,
Summary of World Broadcasts (hereafter, BBC, SWB).

‘Foreign Ministry on Spratlys, South Africa,” Voice of Vietnam (Hanoi) in Vietnamese, 5 May 1994,
translated in FBIS, Fast Asia (5 May 1994): 45.

‘Ramos Defends Oil Search in Dispute Waters,” Kyodo (Tokyo) in English, 6 July 1994, transcribed in
FBIS, East Asia (6 July 1994): 54; Joubert Burgos, ‘Spratlys Dispute Hinders Oil Exploration Work,’
Manila Standard (3 July 1995): 13, transcribed in FBIS, East Asia (6 July 1995): 72; ‘Renewed  Tension in
Spratlys Worries Manila,” Manila Standard (5 May 1994): 4, reprinted in FBIS, East Asia (10 May 1994): 38.
198 ‘Vietnam Warns China over Crestone Work Near Spratly Islands,” Oil Daily (6 May 1994): 7; ‘Spratly Islands
Dispute Heats Up,” UPI (Beijing), 8 May 1994; Far Eastern Economic Review, 5 May 1994: 79; ‘Chinese
Claim for Oil Field: Sovereignty Battle with Hanoi,” AFP (Beijing) 10 May 1994; AP (Beijing), 12 May 1994;
‘Ministry Refutes PRC Claims on Thanhlong Sea,” VNA (Hanoi) in English, 11 May 1994, transcribed in
FBIS, East Asia (13 May 1994): 70.

Distances were great circle distances calculated, using published coordinates for Hon Hai and Spratly
islands.

‘Vietnam Unaware of Oil Block,” AP (Hanoi), 21 July 1994; Barry Wain, ‘Tension Mounts As Vietnam Vies
with Beijing over Oil Exploration,” Wall Street Journal (25 July 1994); John Rogers, ‘Vietnam: PetroVietnam
to Consider Joint Spratlys Oil Search,” Reuter (Hanoi) 24 August 1994.
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the PRC and Vietnam conducted the second meeting of their land-border joint working group. The
week-long meeting in Beijing concluded on 1 July 1994.%"'

On 2 July Vietnam seized three Chinese fishing boats in the Gulf of Tonkin. The next day two
Chinese fishing boats fired on a Vietnamese patrol vessel in the Spratly islands, injuring two
officials according to the Vietnamese Foreign Ministry.”> On 6 July 1994 Philippine President
Ramos defended the May agreement with Alcorn Petroleum for ‘desktop’ exploration in the
disputed Spratly islands.*”” Responding to Vietnam’s restatement of its sovereignty claims and
ratification of the 1982 UN Convention, the PRC Foreign Ministry said that China was ready to
shelve the Spratly sovereignty dispute and enter into joint development. During the same period
(4-8 July) the PRC and Vietnam were holding the second round of their Gulf of Tonkin talks in
Beijing. They agreed to hold a third round in Hanoi in November 1994.%*

On 15 July 1994 the Vietnamese embassy in Manila brushed off an earlier Philippine protest of
Vietnam’s construction of a lighthouse on Song Tu Tay (Southwest Cay, 11°25’°45”N,
114°19°40”E). Philippine Chief of Staff Enrile said that the armed forces were ready to protect
Kalayaan.”” While the Philippines and Vietnam sparred in the northwestern Spratly islands, the
PRC and Vietnam threatened counter-moves 680km to the southwest. On 19 July the PRC warned
Vietnam to stop drilling on Wan An reef. Chinese ships reportedly blockaded the Vietnamese rig,
but the PRC later said the Foreign Ministry source was misquoted. The Vietnamese Foreign
Ministry denied any knowledge of a PRC blockade. On 20 July 1994 a CNOOC spokesman said
that CNOOC and Crestone intended soon to proceed with seismic surveys in the Vanguard Bank
area, even though the Vietnamese were planning to drill nearby.?*®

With this backdrop, the ministers of ASEAN met in Bangkok (22-23 July), followed by the
ASEAN Regional Forum (ARF) meeting (25 July). On 21 July 1994 the PRC Foreign Ministry
spokesman said that the South China Sea disputes should be discussed bilaterally under the ARF.
He reiterated the proposal to shelve claims and discuss joint development. Following talks with
Vietnam and the Philippines at the ASEAN ministerial meeting, PRC Foreign Minister Qian
unequivocally reaffirmed its sovereignty over the Spratlys but agreed to seek a peaceful resolution.
The same day a PRC Foreign Ministry spokesman said that China and Vietnam agreed to resolve
their South China Sea claims and that the Chinese Vice Foreign Minister would visit Hanoi in

201 ‘Russia: China - Report on Qian Qichen's Press Conference,” ITAR-TASS (Moscow) broadcast in
Russian, 28 June 1994, translated in BBC, SWB (30 June 1994); ‘Minutes Signed on Border Talks with
PRC,” Voice of Vietnam (Hanoi) broadcast in Vietnamese, 4 July 1994, translated in FBIS, East Asia
(6 July 1994): 66.

202 AP (Beijing), 7 July 1994; ‘Spokesman on Seizure of PRC Fishing Boats,” VNA (Hanoi) in English, 5
July 1994, transcribed in FBIS, East Asia (6 July 1994): 66; and ‘China Wants to Shelve Spratly Dispute,’
UPI (Beijing), 7 July 1994.

203 ‘Ramos Defends Oil Search.’

204 ‘China Wants to Shelve Spratly Dispute’; AP (Beijing), 7 July 1994; ‘Sino-Vietnamese Group on Tonkin

Gulf Meets,” Voice of Vietnam (Hanoi) in Vietnamese, 11 July 1994, translated in FBIS, East Asia (12 July

1994): 68.

‘Protest over Spratly Lighthouse Dismissed,” Radio Filipinas (Quezon City)in English, 15 July 1994,

transcribed in FBIS, FEast Asia (15 July 1994): 44; ‘Military Said Ready to Protect Spratly Claims,’

Business World (Manila) (15 July 1994): 8, reprinted in FBIS, East Asia (19 July 1994): 65.

206 ‘PRC Attempts to Stop Spratly Drilling Denied,” AFP (Hong Kong) broadcast in English, 21 July 1994,
transcribed in FBIS, Fast Asia (21 July 1994): 55; ‘Vietnam Unaware of Oil Block’; John Rogers, ‘Spratlys
Row Hangs over Vietnam-China Talks,” Reuter (Hanoi), 13 August 1994; Philip Shenon, ‘China Sends
Warships to Vietnam Oil Site,” New York Times (21 July 1994).
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August to discuss joint development.*’’ On 23 July Indonesian Foreign Minister Alatas backed
away from a proposal to formalise the Spratly workshops after a cool reception from the PRC,
Vietnam, and Malaysia. The Indonesian ‘doughnut’ formula was cold-shouldered by ASEAN, and
a senior ASEAN official said that Malaysia now agreed with the PRC that the Spratly dispute
would have to be resolved bilaterally.”®® The final ASEAN communiqué included a bland call for a
peaceful settlement of South China Sea disputes and appeared to endorse bilateral talks:

“On conflicting territorial claims, the ministers expressed appreciation at
Indonesia’s initiative in promoting confidence-building measures and at the
bilateral consultations which some countries had begun. They were convinced that,
given the political will and spirit of cooperation of all states concerned, peace and
stability in the region could be significantly enhanced.””"

The meeting also prepared to accept Vietnam as a member of ASEAN.?'" The ARF held its first
meeting, which included the United States, Russia, Japan and the European Union, but not Taiwan,
among the 18 nations represented. South China Sea disputes were among the topics covered.”"!

On 25 July Philippine Defence Secretary De Villa cited the 1992 Manila Declaration and said that
there was general agreement for a peaceful Spratly settlement; he proposed demilitarisation.”'? At
the end of the month it was reported that the Mobil consortium would soon start drilling in the Blue
Dragon prospect.2 13

During 15-16 August 1994 in Hanoi, the PRC and Vietnam held their second round of ministerial
talks. Progress was reported on the land boundary dispute and with the Gulf of Tonkin maritime
boundary. The Spratly and Paracel islands were discussed for the first time at that level. The PRC
invited the Vietnamese to Beijing for the 1995 round." On 24 August 1994 PetroVietnam
Chairman Thoang said that PetroVietnam was ready to consider joint exploration in the Spratlys if

207 ‘PRC: ARF Should Discuss South China Sea,” The Nation (Bangkok) (22 July 1994): A2, excerpted in
FBIS, East Asia (22 July 1994): 1-2; Sonya Hepinstall, ‘China Seeks Dialogue in Row over Spratlys,’
Reuter (Bangkok), 21 July 1994; Tony Allison, ‘PRC Minister Reaffirms Spratly Sovereignty,” South
China Morning Post (Hong Kong) (23 July 1994): 9, transcribed in FBIS, East Asia (25 July 1994): 18-19;
‘PRC, Vietnam Agree to Meet on Spratlys Dispute,” The Nation (23 July 1994): A1, A4, transcribed in FBIS,
East Asia (2 August 1994): 1; Reg Gratton, ‘China and Vietnam Agree on Spratlys Self-restraint,” Reuter
(Bangkok), 22 July 1994.

208 ‘Nations Differ on Spratlys Talks Proposal,” The Sunday Nation (Bangkok) (24 July 1994): A2, transcribed in

FBIS, East Asia (25 July 1994): 19; Nayan Chanda, ‘Divide and Rule: Beijing Scores Points on South China

Sea,” Far Eastern Economic Review (11 August 1994): 18.

“Excerpts' of Joint Communique,” The Sunday Nation (Bangkok) (24 July 1994): A6, transcribed in

FBIS, East Asia (25 July 1994): 10.

Tim Johnson, ‘Summit Concludes 23 Jul,” Kyodo (Tokyo) in English, 23 July 1994, transcribed in

FBIS, East Asia (25 July 1994): 8-9; Sonya Hepinstall, ‘ASEAN to Strengthen Security Role, Admit

Vietnam,” Reuter (Bangkok), 23 July 1994.

2 Robert Birsel, ‘East Asian Talks Hailed As Force for Peace,” Reuter (Bangkok), 25 July 1994; Tim

Johnson, ‘Regional Forum Addresses South China Sea Issue,” Kyodo (Tokyo) broadcast in English,

25 July 1994, transcribed in FBIS, East Asia (25 July 1994): 19-20.

‘Solutions to Spratly dispute to Be Pursued,” PNA (Manila) broadcast in English, 25 July 1994, transcribed in

FBIS, East Asia (25 July 1994): 82.

213 John Rogers, ‘Hopes Are High in Vietnam's Oil Industry,” Reuter (Ho Chi Minh City), 31 July 1994.

214 John Rogers, ‘Vietnam, China Agree to Keep Talking on Spratlys,” Reuter (Hanoi), 18 August 1994;
‘SRV Officials Exchange Views with Tang on Border Issues,” China Radio International (Beijing) in
Vietnamese, 18 August 1994; ‘Vietnam: Talks with China over Disputed Territorial Claims End without
Agreement,” Kyodo (Tokyo) in English, 16 August 1994, transcribed in BBC, SWB (18 August 1994).
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his government agreed and other claimants recognised Vietnam’s sovereignty. He reiterated that
Vanguard Bank was on Vietnam’s continental shelf.*'”

On 10 September 1994 a Foreign Ministry spokesman rejected the PRC criticism of Vietnam for
constructing a fishing harbour in the Spratlys. On 23 September Vietnamese Foreign Minister Cam
implied support for a multilateral settlement. He said a Spratly settlement or joint development
depended on agreement of a/l parties.*'®

In October Vietnamese oil exploration in both the Gulf of Tonkin and the Spratly islands returned
to centre stage. On 14 October a PRC Foreign Ministry spokesman criticised Vietnam’s offer of oil
exploration contracts in the Gulf of Tonkin “including an area belonging to China.”?"” Vietnam
rejected the PRC protest and China’s claim of high seas fishing rights in the central Gulf (beyond
12nm from the coast). The spokesman reiterated Vietnamese economic zone and continental shelf
rights there. Surprisingly, the Vietnamese spokesman made no reference to historic waters for the
Gulf of Tonkin. On 20 October a Vietnamese Foreign Ministry spokeswoman said there had been
10 Chinese fishing violations since May and detailed two incidents in August and September in the
Gulf of Tonkin.*'® About the same time, the PRC and Vietnam traded charges about Vietnam’s
prospecting in the Vanguard Bank area. While the PRC and Vietnam exchanged accusations,
Taiwan’s Ministry of Transportation and Communication announced that it would equip a weather
station on Itu Aba. It said that Taiwan would never renounce its claim of sovereignty, but was
willing to shelve the dispute to cooperate on economic development.*”

The end of October also saw the fifth Indonesia-sponsored workshop and a third meeting of the
PRC-Vietnam land boundary experts.”” The Indonesian workshop (26-28 October 1994,
Bukittinggi) ended without consensus. Although most participants called for a halt to military
build-up, some had reservations. A proposal to institutionalise the workshops was rejected. There
was agreement on technical cooperation in such matters as environmental issues and shipping.
Taiwan reportedly objected to discussing only the Spratly and Paracel conflicts, citing other
disputes. The PRC and Vietnam also objected. Beijing rejected Indonesia’s proposal to involve
the US, Japan, or European countries in technical projects.**’

s John Rogers, ‘Vietnam: PetroVietnam to Consider Joint Spratlys Oil Search,” Reuter (Hanoi), 24 August
1994.

216 ‘Vietnam Rejects Chinese Charge on Spratlys,” Reuter (Hanoi), 9 September 1994; ‘Vietnam Set to
Join ASEAN Next Year - Minister,” Reuter (Hanoi), 23 September 1994.

2 ‘Beijing Protests SRV 'Exploitation' of Tonkin Gulf,” China Radio International (Beijing) broadcast in
Vietnamese, 15 October 1994, translated in FBIS, China (17 October 1994): 21.

218 ‘PRC 'Violations' 'Unacceptable',” Voice of Vietnam (Hanoi) broadcast in Vietnamese, 17 October 1994,
translated in FBIS, East Asia (18 October 1994): 88; ‘Ministry Rebuts PRC Territorial Water Claim,’
Voice of Vietnam (Hanoi) broadcast in Mandarin, 19 October 1994, translated in FBIS, East Asia (20 October
1994); ‘Spokeswoman Details PRC Shipping Violations,” AFP (Hong Kong) broadcast in English, 20 October
1994.

219

‘China Criticises Viet Oil Exploration in Spratlys,” Reuter (Beijing), 17 October 1994; “Concerned'
over Oil Prospecting,” Xinhua (Beijing) in English, 17 October 1994, transcribed in FBIS, China (17 October
1994): 21; ‘Spokesman Rebuts PRC Claims,” Voice of Vietnam (Hanoi) in Vietnamese, 18 October 1994,
translated in FBIS, East Asia (18 October 1994): 88; ‘Taiwan to Build Up Weather Station in Spratlys,’
Reuter (Taipei), 17 October 1994.

220 AFP (Hong Kong) in English, 20 October 1994.

21 ‘South China Sea Talks Ends without Consensus,” UPI (Bukittinggi) 28 October 1994; ‘Little Headway
Made at Indonesia Spratly Talks,” Reuter (Jakarta) 28 October 1994; ‘Taiwan Objects to Talks on Dispute
Spratlys,” Reuter (Jakarta) 27 October 1994.
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At the end a three-day visit by PRC President Jiang Zemin to Vietnam on 22 November, the two
countries announced that they would form a third expert group, which would consider South China
Sea issues.””? The communiqué said that, “the two countries will continue talks on their sea
territorial problems to seek basic and long-term solutions acceptable to both sides....They will not
use force, or threaten to use force against each other...and both sides should remain cool headed”,
if a new dispute occurs.”> However, both countries restated their respective claims, without
apparent modification. The PRC Foreign Minister Qian said that “Pending a peaceful settlement,
the two couigi;ies could start joint development of the potentially oil-rich archipelago in the South
China Sea.”

On December 4 the Vietnamese Defence Minister visited the Philippines to discuss the Spratly
dispute. Six days later, in response to a renewed PRC assertion of sovereignty, Philippine Foreign
Affairs Minister Romulo reiterated his country’s claim to the Kalayaan Island Group.**

5.5 1995 — PRC Occupies Mischief Reef

1995 was dominated by the PRC’s occupation of Mischief Reef in the eastern Spratlys (see Figure
5) and the Philippines’ efforts to regionalise and internationalise the issue. Vietnam became a full
member of ASEAN, which became more deeply embroiled in the dispute. The resultant escalation
of tensions prompted statements of concern by Japan and the United States. About mid-year
diplomatic activity reduced the dispute to a simmer. Although much of the reported ‘progress’ on
the diplomatic front was semantic and not substantive, the PRC, the Philippines, and Vietnam
reached bilateral agreements-in-principle on adopting codes of conduct to prevent clashes in the
Spratlys. The PRC and Vietnam held their first expert-level meeting on the Spratly and Paracel
islands disputes.

In January 1995 the PRC warned Vietnam to stop conducting geological surveys in their disputed
area. About the same time, Filipino fishermen reported PRC activity at Mischief Reef (9°55°N,
115°32°E),”° which lies in the centre of the Philippines’ Kalayaan claim and the Alcorn contract
area. Mischief Reef is 715km from Cam Ranh Point (Vietnam), 1,110km from Hainan Island
(PRC), and 239km from Palawan Island (Philippines). The reef is the eastern-most of PRC
outposts in the Spratlys, roughly 100km equidistant from the nearest features occupied by the
Philippines (Nanshan Island), Vietnam (Sin Cowe East Island), and Taiwan (Itu Aba). It lies
outside the claims of Brunei and Malaysia, but within those of the Philippines, PRC, Taiwan, and
Vietnam.**’

The PRC had erected four clusters of buildings on steel pylons over the reef. The Chinese claimed
that the structures were shelters for fishermen. On 8 January Philippine President Ramos said that

222 ‘New Talks, Old Split over Spratly Islands,” Washington Post (23 November 1994): A16; ‘China, Vietnam ye
Border Pact,” AP (Hanoi) 22 November 1994; ‘China, Vietnam to Set Up Committee on Spratlys,’ Reuter
(Hanoi) 21 November 1994.

Lorien Holland, ‘China, Vietnam Sign Economic Accords,” UPI (Beijing) 22 November 1994.

‘Vietnam, China to Discuss Spratlys Dispute,” Reuter (Hanoi) 22 November 1994; ‘China, Vietnam
Agree to Talks,” AP (Hanoi), 21 November 1994.

‘Vietnamese Minister in Manila for Spratlys Talks,” Reuter (Manila) 4 December 1994; ‘Philippines
Restates Claim to Spratlys,” Reuter (Manila), 10 December 1994.

Mischief Reef is known as Panganiban Reef in Filipino, Meiji Jiao in Chinese, and Vanh Khan in
Vietnamese.

27 Dzurek, 1995: 65.
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the Chinese actions were inconsistent with international law and with the 1992 ASEAN Manila
Declaration on the Spratlys, which had been endorsed by the PRC.***

Besides flanking a Vietnamese base at Sin Cowe East Island, 105km west of Mischief Reef, the
PRC may have put an installation on a reef closer to the Philippine home islands to warn against
colluding with Vietnam, which was about to become a member of ASEAN. On February 3
Vietnamese Foreign Minister Cam visited Manila to discuss the Spratly dispute with Foreign
Secretary Romulo.

Faced with a fait accompli and insufficient military strength to dislodge the Chinese, Manila ruled
out an armed response. It resorted to diplomatic protest and sought to regionalism the issue as a
problem for ASEAN and rally international opinion. Philippine President Ramos claimed violation
of its unilaterally claimed EEZ, conveniently disregarding any economic zone that might radiate
from the Spratly islands, themselves.””” Philippine legislators attempted to invoke the Philippine-
US Mutual Defense Treaty, but Foreign Secretary Romulo acknowledged that the treaty did not
apply to the Spratly area. Previous efforts by the Philippine government to use the treaty for the
Kalayaan area had been rebuffed by the US.**’

The occupation of Mischief Reef also resurrected the issue of freedom of navigation in the South
China Sea. Many news reports on the Spratly islands include the observation that the islands
‘straddle’ major shipping lanes. This is correct in a technical sense, but the navigation routes stay
roughly 140km from the nearest Spratly islands and shoals. Activities in the Spratlys pose no
direct threat to navigation.””' Nonetheless, the occupation of Mischief Reef revived the wider
question of a threat to navigation, which became current in 1992. In discussing the occupation of
Mischief Reef, Philippine President Ramos repeatedly called attention to the strategic sea lanes of
the South China Sea.”* The Philippines managed to induce Japan and the US to reiterate their
interest in freedom of navigation.””

228 ‘Vietnam Dismisses China Protest on Spratly Islands,” Reuter (Hanoi), 24 January 1995; ‘Manila Probes

Report of Chinese Ship in Spratlys,” Reuter (Manila), 30 January 1995; ‘Philippine Navy Sends Ship to
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1995; Amando Doronila, ‘Analysis,” Philippine Daily Inquirer (Manila) (19 February 1995): 1, 4,

transcribed in FBIS, East Asia (24 February 1995): 62-63; Pepper Rodriguez, ‘Manila to Beef Up Forces in

Spratlys,” UPI (Manila), 15 February 1995; ‘With Eyes Wide Open,” Malaya (Quezon City, Philippines) (14
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(15 Feburary 1995): 50; ‘De Villa Says 'No Risk of War' on Spratlys,” Business World (Manila) (14
February 1995: 1, 6, transcribed in FBIS, East Asia (16 February 1995): 60-61; Branigin, ‘China Takes
over Philippine-claimed Area;” ‘China Tests the Water: Diplomatic Options,” Philippine Daily Inquirer
(Manila) (15 February 1994): 8, transcribed in FBIS, East Asia (17 February 1995): 64-65; ‘US Pact May be
Invoked If Attack in Spratlys,” AFP (Hong Kong) in English, 25 January 1994, transcribed in FBIS, Fast
Asia (25 January 1994) 63; Keith B. Richburg and Steven Mufson, ‘Dispute over Islands and China's
Gunboats Roiling Asian Waters, Washington Post (5 June 1995) A14.
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22 Doronila, ‘Analysis;” Holland, L. ‘China Downplays Spratly Dispute,” UPI (Beijing), 16 February 1995;
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View Status of Spratlys Dispute,” Manila Standard (18 February 1995): 3, in FBIS, East Asia (23 February

1995): 70-71; ‘Manila on Spratlys: Force Not an Option,” UPI (Manila), 17 February 1995.
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On 28 February Vietnam announced that it had reinforced its Spratly outposts. In March the
ASEAN foreign ministers expressed concern.”* The Philippine military destroyed Chinese
markers that had been erected on Jackson Atoll (10°30°N, 115°44.5°E), Half Moon Shoal (8°52°N,
116°16’E) and Sabina Shoal (9°45°N, 116°29’E). Beijing and Manila began talks on 19 March that
ended without agreement, except to continue discussions. On 25 March the Philippine navy
detained four PRC boats and 62 fishermen near Alicia Annie Reef (9°23°N, 115°27°E).**> Five
days later the Nationalists on Taiwan said that they would send patrol boats to the Spratlys. The
Philippines and Vietnam objected. Taiwan recalled the patrol.>*® On 24 March the PRC warned oil
companies working in Vietnam not to become involved in Sino-Vietnamese territorial disputes.
Vietnam responded by reiterating its sovereignty over the Vanguard Bank area. On 25 March
Vietnam reported that Taiwanese forces on Itu Aba (Dao Ba Binh in Vietnamese) shelled one of its
cargo ships, which was sailing from Discovery Great Reef to Sand Cay. No damage was reported.
On 31 March Singapore Senior Minister Lee Kuan Yew indicated that ASEAN would back
Vietnam in its South China Sea dispute with the PRC.**’ Despite increased tension over Mischief
Reef, the Sino-Vietnamese joint working group on the Tonkin Gulf held its scheduled fourth
meeting, which concluded on 31 March with agreement to meet again in June.”*®

As the rhetoric threatened to reel out of control,””” an ASEAN delegation visited Hangzhou to
discuss the issue with PRC officials on 3-4 April.*** The ROC Defense Minister announced that
Taiwan would not send more forces to the Spratlys.**' At about the same time, Indonesia sought
clarification of China’s traditional sea boundary line, fearing a claim to the Natuna gas fields, and
intensified its patrols of the area (see Section 4.3.2).>** On 25 April President Le Duc Anh
reasserted Vietnam’s sovereignty over the Spratly islands.**
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Talks on Spratlys,” Reuter (Hanoi), 29 March 1995; ‘Taiwan Move on Spratlys Seen  Raising  Tensions,’
Reuter (Manila), 30 March 1995; ‘Taiwan Not to Send More Forces to Spratlys,” Reuter (Taipei), 10 April
1995.

‘Vietnam Restates Sovereignty Claim in Sea Area,” Reuter (Hanoi), 30 March 1995; ‘Ministry Spokesman on
Taiwan Action in Spratlys,” Voice of Vietnam Network (Hanoi) broadcast in Vietnamese, 4 April 1995, in
FBIS, East Asia (5 April 1995): 41; ‘US Concerned over Spratlys’; John Rogers, ‘ASEAN Will Back Vietnam
in Row with China - Lee,” Reuter (Hanoi), 31 March 1995.

‘China: Sino-Vietnamese Tonkin Gulf Delineating Group Meets,” Voice of Vietnam (Hanoi) broadcast in
English, 6 April 1995, transcribed in BBC, SWB (8 April 1995).

Jane Macartney, ‘Spratly Dispute Rattles Asian Equilibrium,” Reuter (Beijing), 30 March 1995; Ruben
Alabastro, ‘Manila Alleges Chinese Duplicity in Spratlys,” Reuter (Manila), 10 April 1995; ‘Report:
China May Wage War,” AP (Hong Kong), 18 April 1995..

20 ‘Philippines Says ASEAN Has One Voice on Spratlys,” Reuter (Manila), 5 April 1995; ‘China Lauds
Spratly Talks,” UPI (Beijing), 6 April 1995.

‘Taiwan Not to Send More Forces to Spratlys,” Reuter (Taipei), 10 April 1995.

2 ‘Clarification of PRC Maritime Maps Sought,” AFT (Hong Kong) in English, 7 April 1995, transcribed in
FBIS, East Asia (7 April 1995): 59-60; ‘Indonesia to Intensify Patrols in South China Sea,” Reuter (Jakarta),
10 April 1995.

‘Vietnam Reasserts Claim over Spratly Islands,” Reuter (Hanoi), 26 April 1995.
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Tensions peaked in mid-May, when the Philippines military used an amphibious assault craft to
ferry 36 journalists near Mischief Reef and then overflew the PRC outpost with helicopters.
President Ramos denied attempting to provoke the PRC.*** Thereafter, both Manila and Beijing
began to tone down their rhetoric. On 18 May the PRC Foreign Ministry stated that its actions in
the Spratlys would not interfere with normal navigation. President Ramos sent an emissary to
Beijing to explore ways to reduce tensions and the PRC proposed a joint venture with the
Philippines in the Spratlys.** However, Malaysia ended the month by reiterating its sovereignty
claim to Swallow Reef.**®

Throughout June and July 1995, in preparation for the August ARF meeting in Brunei, the
claimants generally moderated the level of invective. Manila released some of the Chinese
fishermen it had detained and announced that it was negotiating with Beijing. Malaysian officials
downplayed the dispute and called for formal talks. UNESCO agreed to cosponsor a regional
workshop on protecting the South China Sea, to be held in the Philippines in October.”*’” Indonesia
postponed its sixth informal workshop on the South China Sea disputes from July until October.***
The Philippines was reported to be studying the PRC’s proposal jointly to explore for oil in the
Reed Bank. A suggestion to make the Spratly Islands a protected marine area was also floated in
Manila.*** When the Philippines destroyed more PRC markers on other Spratly features, Beijing
warned that its restraint would not persist if the Philippines continued such provocations. However,
the PRC offered a cooperative agreement to prevent fisheries dispu‘[es.250 In late June Vietnam
inaugurated a lighthouse on Amboyna Cay.*”'

At the beginning of July the Philippines reported major progress when the PRC agreed to negotiate
over the Spratlys based on international law, including the 1982 UN Convention. Philippine

24 ‘Philippine Leader Defends Spratlys Tour to China,” Reuter (Manila), 15 May 1995; ‘Chinese Boats

Block Philippine Vessel,” UPI (Off Mischief Reef), 16 May 1995; Rene Pastor, ‘Philippine Leader
Rejects China's Spratly Protest,” Reuter (Manila), 17 May 1995; Ed Marso, ‘Manila Denies Provoking
China,” UPI (Manila), 17 May 1995; ‘China, Philippines Feud over Spratlys,” Washington Post (17
May 1995): A31.
25 ‘China Says Spratly Waters Are Safe,” UPI (Beijing), 18 May 1995; ‘PRC Secks Joint Venture Project in
Spratlys,” Kyodo (Tokyo) in English, 31 May 1995, transcribed in FBIS, East Asia (2 June 1995): 8-9; J. V.
Cruz, ‘PROC Assures Free Navigation across Spratlys,” Manila Chronicle (30 May 1995): 4, transcribed in
FBIS, East Asia (2 June 1995): 76-77.
‘Minister: Claim to Island Indisputable,” Berita Harian (Kuala Lumpur) (1 June 1995): 1, translated in
FBIS, East Asia (1 June 1995): 59-60; ‘Layang-Layang: China Is Aggravating the Situation,” Berita
Harian (Kuala Lumpur) (2 June 1995): 10; translated in FBIS, East Asia (2 June 1995): 65-66.
Abe de Ramos, ‘Manila Releases Eight Chinese Fishermen,” UPI (Manila), 7 June 1995; ‘Siazon Announces
Dialogue with PRC,” DZBB Radyo Bisig Bayan (Quezon City) broadcast in Tagalog, 9 June 1995, translated
in FBIS, East Asia (9 June 1995): 45; ‘Foreign Minister Comments on Spratlys Incidents,” Utusan Malaysia
(15 July 1995): 33, and ‘Military Intelligenc Chief on Spratly Dispute,” Utusan Malaysia (Kuala Lumpur) (16
July 1995): 9, both translated in FBIS, East Asia (18 July 1995): 43-44; ‘Malaysia Calls for Formal Talks over
Spratlys,” Reuter (Kuala Lumpur), 16 Jun 1995; ‘Workshop to Be Held on Disputed Spratlys,” UPI (Manila),
16 June 1995.
‘Indonesia Delays Spratlys Talks until October,” Reuter (Jakarta), 20 June 1995.
29 Merlinda Manalo, “‘Joint Oil Exploration in Reed Bank Studied,” Manila Standard (20 June 1995): 6,
transcribed in FBIS, East Asia (22 June 1995): 42; ‘Officials Propose Protected Area in Spratlys,” Business
World (Manila) (21 June 1995): 10, transcribed in FBIS, East Asia (23 June 1995): 75.
Merlinda Manalo, ‘Warns against Provocative Acts,” Manila Standard (23 June 1995): 4, and ‘Proposes
Fishing Cooperation,” Manila Standard (22 June 1995): 4, both transcribed in FBIS, East Asia (27 June
1995): 59-60.
> ‘New Lighthouse in Spratly Islands Inaugurated,” Thoi Bao Kinh Te Saigon (Ho Chi Minh City) (22-28
June 1995): 29, translated in FBIS, East Asia (24 July 1995): 88.

246

247

248

250

IBRU Maritime Briefing 1996©



Annex 445

The Spratly Islands Dispute: Who’s On First? 39

Foreign Ministry officials mentioned the convention’s dispute settlement mechanisms. Later that
month the Indonesian Foreign Minister made much the same claim.”>* The assertion of progress
was hollow. The 1982 UN Convention gives no guidance on island sovereignty disputes, which are
explicit grounds for exception to compulsory dispute settlement mechanisms under Article 298.
Chinese claims to sovereignty in the Spratlys are usually couched in terms of international law, so
the PRC appears to have promised nothing new.

Manila restated its proposal for a ‘stewardship’ plan for the Spratlys, which would place areas
nearest each coastal state under that country’s control. Such a plan would be disadvantageous to
the PRC and Taiwan and is unlikely to satisfy Chinese interests. The PRC and the Philippines
agreed to hold a second round of talks in late August, at the undersecretary level.”

Oil, gas, and fish continued to figure in the dispute. The uproar over Mischief Reef reportedly
inhibited Philippine offshore exploration. The Philippine government apparently restricted the area
of Alcorn’s ‘desk top’ survey, and the company filed a request for reconsideration. On 18 July
Philippine Energy Secretary Viray said that there were not commercial quantities of oil in the
Spratlys.254 On 21 July Indonesia announced that the PRC had reassured it regarding the Natuna
Islands and nearby gas field. Foreign Minister Ali Alatas confirmed that China did not claim the
islands, but admitted that, “the sea border line is not clear between the Spratly Islands and the
surrounding areas. However, China said it has no dispute with Indonesia.” On 12 and 17 July
PRC patrols intercepted and boarded Taiwanese fishing boats in the Spratly islands. The boats
were allowed to continue without further incident, but this was the first time that mainland Chinese
had interfered with the Taiwanese in the Spratlys.”*® This followed ROC President Lee’s unofficial
visit to the US and Beijing’s military exercises near Taiwan.

The 28th ASEAN ministerial gathering and subsequent ARF meeting in Brunei at the end of July
and beginning of August displayed strong differences in approaches to the dispute. The PRC
reiterated its agreement to use international law and support for freedom of navigation. It offered to
shelve the dispute, suggested bilateral negotiations among claimants, and strongly opposed
consideration of the Spratlys in the Regional Forum among non-claimants, especially the US.
Earlier, Singapore had stressed that the Spratly islands dispute should be handled by the claimants
or by international mediators, but not by ASEAN. Indonesia, apparently placated about the Natuna
Islands, chaired an ASEAN meeting with the PRC, called for peaceful settlement, and made much
of the PRC’s pledge to observe international law. Manila chose not to raise the Spratlys in the
Regional Forum, but held bilateral side-talks with Beijing. The US Secretary of State called for
peaceful settlement, said that the Spratlys were one reason for continued American presence in the
area, and stated that freedom of navigation was of fundamental interest. The Malaysian Foreign
Minister summarised the ARF talks as concluding that only claimants could play a role in settling

2 ‘Manila: China Agrees to Spratlys Talks,” UPI (Manila), 7 July 1995; ‘Spratlys Not Oil Rich, Manila
Says,” UPI (Manila), 18 July 1995; Ruben Alabastro, ‘Manila Says China May Declare New Spratlys
Stance,” Reuter (Manila), 18 July 1995; ‘Indonesia Says China to UseSea Law in Disputes,” Reuter
(Bandar Seri Begawan), 27 July 1995.

Merlinda Manalo, ‘Manila, Beijing Discuss Spratlys Stewardship,” Manila Standard (20 July 1995): 2,
transcribed in FBIS, East Asia (25 July 1995): 60-61; ‘Philippines, China Hold Spratlys Talks in August,
Reuter (Manila), 25 July 1995.

Burgos, ‘Spratlys Dispute Hinders Oil Exploration Work’; ‘Spratlys Not Oil Rich, Manila Says,” UPI
(Manila), 18 July 1995.

‘Indonesia Satisfied by China's Natuna Explanation,” Reuter (Jakarta), 21 July 1995.

‘Chinese Police Board Taiwan Boats in Spratlys,” Reuter (Taipei), 12 July 1995; ‘China Police Board
Taiwan Boat in South China Sea,” Reuter (Taipei), 17 July 1995.
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the dispute. The Forum encouraged all contestants to reaffirm ASEAN’s 1992 Declaration on the
South China Sea, which called for restraint.>’

Philippine President Ramos claimed improved relations with the PRC following discussions at the
ASEAN meeting. The PRC and the Philippines held vice-ministerial talks on their dispute from 8
to 12 August 1995 in Manila. The two agreed to abide by a code of conduct in the Spratlys to
avoid military confrontation, but the particulars were not settled. They set up panels to discuss
confidence-building measures, such as cooperation in conservation, meteorology, disaster relief,
search and rescue, navigation, and environmental protection. However, no meeting date was set for
the panels. The talks deadlocked when the Philippines asked the PRC to evacuate Mischief Reef.
The sides pledged to have legal experts discuss their respective claims. Manila said it would study
Beijing’s proposal for bilateral cooperation in oil and gas exploration in the Spratlys.”® Except for
progress toward a military code of conduct, the Manila talks were long on promise and short on
product.

Following the bilateral talks, the Philippines announced plans for similar discussions with other
claimants, but emphasised that there would be no talks with Taiwan because of Manila’s one-China
policy. A Philippine court convicted 62 PRC fishermen of malicious mischief, and President
Ramos pardoned them.” 1In late August Hanoi reiterated its claim in response to PRC statements
and Crestone’s announcement of an agreement with China’s Exploration Development Research
Centre to evaluate the oil potential of the Wan-an Bei contract area.”®

In September Indonesia and the Philippines discussed including extra-regional countries, such as
Japan, in cooperative Spratly ventures. Taiwan lauded the code of conduct agreement-in-principle
between the Philippines and PRC.**!

On 5 October the PRC, Taiwan, and ASEAN members concluded a two-day governmental
conference in Jakarta by agreeing to cooperate on navigation, shipping and communications in the
South China Sea.”®* Five days later the sixth Indonesia-sponsored non-governmental workshop on
the South China Sea began in Balikpapan. Many issues were raised at the workshop, but little
progress was reported, except agreement to study biodiversity in the South China Sea. There was

7 ‘PRC to Discuss Spratlys,” Bangkok Post (31 July 1995): 1, 3, transcribed in FBIS, East Asia (31 July

1995): 5-6; Dean Visser, ‘Hope Dims for Quick Spratlys Solution,” UPI (Bandar Seri Begawan), 30
July 1995; K. T. Arasu, ‘China Says Ready to Solve Spratlys Dispute by Law,” Reuter (Bandar Seri
Begawan), 30 July 1995; Linda Chong, ‘Singapore Backs Vietnam in ASEAN,” UPI (Hong Kong), 28
July 1995; Bill Tarrant, ‘ASEAN Optimistic over Easing Tensions over Disputed Islands,” Reuter (Bandar
Seri Begawan), 30 July 1995; P. V. Cruz, ‘U.S. Wants End to Spratlys Dispute,” UPI (Bandar Seri Begawan),
1 August 1995; ‘Malaysia's Badawi Views Spratlys,” The Star (Kuala Lumpur) (2 August 1995), transcribed
in FBIS, East Asia (2 August 1995): 5.

‘Manila Hails Improved Ties with Beijing,” UPI (Manila), 5 August 1995; Rene Pastor, ‘Manila, Beijing
Agree on Spratlys Code of Conduct,” Reuter (Manila), 10 August 1995; ‘Manila, Beijing End Spratlys Talks,’
UPI (Manila), 10 August 1995; ‘Manila, Beijing Set Spratlys Code,” UPI (Manila), 11 August 1995; Paul N.
Villegas, ‘PRC Agrees to Joint Projects in Spratlys,” Business World (Manila) (11 ~ August  1995): 8,
transcribed in FBIS, East Asia (15 August 1995): 76-77.

259 ‘Manila to Meet Other Claimants,” Business World (Manila) (14 August 1995): 12, transcribed in FBIS, East
Asia (16 August 1995): 46; ‘Manila Convicts 62 Chinese Fishermen,” UPI (Manila), 15 August 1995;
‘Manila Pardons 62 Chinese Fishermen,” UPI (Manila), 25 August 1995.

‘Vietnam Condemns Chinese Drilling Contract,” Reuter (Hanoi), 31 August 1995.

‘Manila Welcomes Outside Powers in Spratly Venture,” Reuter (Manila), 10 September 1995; ‘Taipei
Hails Spratly Islands Agreement,” UPI (Manila), 12 September 1995.

‘Southeast Asian Pact to Boost Sea Cooperation,” Reuter (Jakarta), 5 October 1995; Lewa Pardomuan,
‘Fresh Talks on Spratlys Aimed at Easing Tension,” Reuter (Jakarta), 8 October 1995.
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reticence to undertake additional confidence-building measures, but general agreement to
consolidate past proposals.*®

Despite the spate of discussions, the military dimension became active in late October. Jakarta
announced plans to station a squadron of new jet fighters near the Natuna gas field. The PRC held
naval exercises in the Yellow Sea, which troubled Taiwan and others in the region.”** On 28
October Philippine President Ramos emphasised that:

“The Philippines cannot be put completely at east in our bilateral relations with
China until the situation at Panganiban Reef [Mischief Reef] in our Kalayaan group
of islands is completely normalised.”””

November saw further bilateral discussions between the Philippines and Vietnam and between
China and Vietnam. On 7 November the Philippines and Vietnam concluded three days of talks in
Hanoi by agreeing to a nine-point code of conduct for the Spratly area. The code reportedly
included targets and benchmarks concerning protection of marine resources and respect for
freedom of navigation and overflight. A joint commission will work out the details of the code.
During his visit to Manila on 29 November, Vietnamese President Le Duc Anh and Philippine
President Ramos called for an common code of conduct to be adopted by all Spratly claimants and
for a multilateral meeting to deal with the issue.**®

In mid-November the PRC and Vietnam held the first expert-level meeting on their Spratly and
Paracel islands disputes. The expert group had been agreed during President Jiang’s visit to Hanoi
in November 1994. The two sides pledged to negotiate based on international law, including the
1982 UN Convention and scheduled another meeting in Beijing during the second quarter of
1996.%7 Other expert groups were already dealing with their land boundary dispute and maritime
frontier dispute in the Gulf of Tonkin. On 26 November Vietnam Communist Party Chief Do Muoi
arrived in China for a six-day visit. The various boundary and sovereignty disputes were likely to
be discussed.”®®

At the end of November Australia and the Philippines reiterated concerns about the Spratly islands
dispute. Australian Defence Minister Ray said that the Spratly dispute posed a major threat to

263 Lewa Pardomuan, ‘Spratlys Talks Start with Indonesian Appeal,” Reuter (Balikpapan), 10 October

1995; Lewa Pardomuan, ‘Spratlys Talks Slow Down in Confidence Building,” Reuter (Balikpapan), 11

October 1995; ‘No Progress Made in S. China Sea Talks,” UPI (Jakarta), 12 October 1995.

‘Indonesian Jet Fighters to Be Based Near Natuna,” Reuter (Jakarta), 17 October 1995; Jeffrey Parker,

‘China's Jiang Presides over Fiery Navy Exercises,” Reuter (Beijing), 18 October 1995; ‘China Defends

Holding of Naval Exercises,” Reuter (Beijing), 19 October 1995.

‘Manila Sees China As Threat Despite Assurances,” Reuter (Manila), 28 October 1995; ‘Ramos Wary of

Chinese Peace Promises,” UPI (Manila), 28 October 1995.

Girlie Linao, ‘Manila Encouraged by Hanoi Talks,” UPI (Manila), 8 November 1995; ‘Vietnam, Philippines

Sign Spratly Code of Conduct,” Reuter (Manila), 8 November 1995; ‘Manila and Hanoi Agree to  Hold

Workshop on Spratlys,” Straits Times (1 December 1995): 33; ‘Manila, Hanoi Urge Wider Spratlys Code of

Conduct,” Reuter (Manila), 29 November 1995.

267 ‘China and Vietnam Reach Sea Accord,” UPI (Hanoi) 17 November 1995.

268 ‘Vietnam Communist Party Chief Do Muoi Visits China,” Reuter (Hanoi), 26 November 1995; Marat
Abdulkhatin, ‘Beijing and Hanoi to Discuss Trust-building Measures,” ITAR-TASS (Beijing), 22 October
1995.
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regional security and seemed to side with ASEAN against the PRC. President Ramos repeated the
Philippines’ unease over the continued presence of Chinese on Mischief Reef **’

At about the same time, Vietnam’s Communist Party leader, Do Muoi, visited Beijing, and its
President, Le Duc Anh, went to Manila. The Spratly islands were discussed in both venues, but no
progress was reported with the Chinese. At the meeting in the Philippines, Anh and Ramos
proposed that a common code of conduct be adopted by all claimants. In late December, Philippine
President Ramos awarded a posthumous Legion of Honor to Thomas Cloma, “in recognition of the
claim he made on part of the Spratly Islands for the Philippines in 1956.”*"°

5.6 1996 — PRC Delimits Straight Baselines and Ratifies the UN Convention

China stimulated most of the Spratly-related developments during the first half of 1996. Its March
military exercises near Taiwan increased anxiety among its neighbours. In April Vietnam and
Conoco, an US oil company, signed contracts for blocks 133 and 134, which overlay China’s Wan-
an Bei concession to Crestone. In May the PRC ratified the 1982 UN Convention, claimed an EEZ,
and delimited most of its straight baselines. Even though no baselines were drawn about the
Spratly islands, the Chinese declarations and display of military force renewed tensions in
Southeast Asia. A June meeting between the PRC and ASEAN made little progress in resolving
the Spratly dispute, though it suggested a change in Chinese policy to permit multilateral discussion
of the topic.

During January Taiwan postponed a plan to build an airstrip on Itu Aba island, due to the “sensitive
issues” involved and lack of funds.””' PRC Vice Foreign Minister Tang’s mid-March visit to
Manila for talks on the Spratly islands was overshadowed by China’s military exercised near
Taiwan. The discussions resulted in little progress.*’

On 11 April the American oil company Conoco signed an exploration and production agreement
with PetroVietnam for Blocks 133 and 134, which overlay the western portion of Crestone’s WAB-
21 block. The PRC reiterated its sovereignty over the Spratly islands and threatened,
“confrontation, losses and liabilities” if the deal was consummated. Conoco said that it would
wait until China and Vietnam resolved their dispute before beginning to search for oil. Later in the
month, a joint Philippine-Vietnam team undertook a marine research cruise from Manila Bay
through the Spratly islands to Ho Chi Minh City. A Philippine official said that other countries
could join the research and that similar projects had been discussed with the PRC.*”

269 ‘Australia Sees Spratlys As Major Security Threat,” Reuter (Canberra), 22 November 1995; ‘Manila

Uneasy with China over Mischief Reef,” Reuter (Manila), 22 November 1995.

Jeffery Parker, ‘China, Vietnam Report No Easing of Turf Disputes,” Reuter (Beijing), 27 November
1995; ‘Manila, Hanoi Urge Wider Spratlys Code of Conduct,” Reuter (Manila), 29 November 1995;
Tiempo (Manila, 21 December 1995): 1; Manila Times (22 December 1995).

‘Taiwan Delays Planned Airstrip in Spratlys,” CNA (Taipei), 16 January 1996.

‘Chinese Minister in Manila, Defends Exercises,” Reuter (Manila), 13 March 1996; ‘Manila, Beijing
Hold Frank Talks on Spratlys,” Reuter (Manila), 15 March 1996; Ferthe Aboda, ‘Accord to Solve Spratlys
Dispute “Gradually” with PRC,” Manila Standard (15 March 1996): 7, transcribed in FBIS, Fast Asia (25
March 1996).

‘Vietnam Defends Right to Oil Area near Spratlys,” Reuter (Hanoi), 12 April 1996; ‘Vietnam Defends
Conoco Deal,” AP (Hanoi), 12 April 1996; ‘China Raps Vietnam over Oil Contract,” UPI (Beijing), 17
April 1996; ‘Manila, Hanoi to Start Marine Research,” UPI (Manila), 23 April 1996; ‘Manila, Hanoi
Launch South China Sea Research,” Reuter (Manila), 23 April 1996.
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Transportation and Communication

Marine Traffic in the South China Sea

Hal Olson
Captain, U.S. Coast Guard (Ret.)

INTRODUCTION

The South China Sea lies across the most direct route between the Pacific
and Indian Oceans. Through it passes almost all of the marine traffic between
the Far East and Europe, Africa, the Middle East, and South Asia. It also
carries traffic between South Asia and Pacific ports of North and Central
America.

Much of the South China Sea is poorly represented on nautical charts,
the result of cursory, inaccurate, or nonexistent surveys. Much of what is
charted may be shown or described as being in different locations in different
references, creating confusion and uncertainty on the part of the mariner.
Numerous reefs, shoals, banks, and other hazards abound throughout the
area.

More than 10,000 vessels of greater than 10,000 dwt move southward
through the South China Sea annually, with well over 8,000 proceeding in the
opposite direction. The routes followed by this and other traffic are shown on
maps below, as are the locations of major marine casualties in the South
China Sea, east of 110° east and south of 20° north, for the years 1974 to
1994.

This article examines the marine traffic patterns in the South China Sea,
the hazardous areas known to exist, and recent marine casualties that have
occurred in the region. Based on the numbers and tonnages of vessels transit-
ing the South China Sea, increases in regional traffic and in the sizes of
regional fleets, and the presence of many natural physical hazards to ship-
ping, there is a clear need for up-to-date charts based on accurate hydro-
graphic information.

THE REGION

Extending approximately from 3° south to 23° north and from 100° east to
120° east, the South China Sea occupies an area of over 2,600,000 km?
(1,000,000 square miles), including its two major extensions, the Gulf of

© 1996 by The University of Chicago. All rights reserved.
0-226-06615-0/96/0012-0011$01.00

137

Annex 446



Annex 446

138 Transportation and Communication

Thailand and the Gulf of Tonkin (fig. 1). It is bounded by 11 littoral polities:
Singapore, Malaysia, Thailand, Cambodia, Vietnam, China, Hong Kong, Tai-
wan, Philippines, Brunei, and Indonesia. The northern portion of the sea is
generally deeper than the southern part, most of the latter being less than
200 m deep. A multitude of islands, atolls, banks, reefs, and shoals, some
rising only slightly above the sea surface and others remaining submerged,
are hazards to navigation. Also potential hazards are the offshore platforms
and terminals of the oil industry. An area west of Palawan, extending as
far as 111°30" east, aptly named Dangerous Ground, contains many hazards
bearing names of ships that came to grief upon them. Charts of the South
China Sea carry such warnings as “No systematic surveys have been carried
out and the existence of uncharted patches of coral and shoals is likely; the
positions of the charted banks and shoals cannot be relied upon. Vessels are
warned not to pass through this area.”

Principal currents follow the general direction of the prevailing monsoon
winds, reversing from southerly and southwesterly in February to northeast-
erly in August. Velocities reach as much as 1.5 knots along the coast of Viet-
nam in February, and strengths of 1 knot can be expected along the coasts
of Vietnam and peninsular Malaysia through Karimata Strait, and with less
frequency along the south coast of China.?

Besides shallows and uncertain hydrography, severe weather conditions
may be encountered in any month of the year. Typhoons, intense tropical
cyclones with wind velocities in excess of 118 km/hour (64 nm/hour), average
one or more per month from June through November, being most frequent
in July and September.?

Access to the South China Sea from the west is via the Straits of Malacca
and Singapore; from the south by Karimata Strait; from the east by Balabac
and Mindoro Straits; from the northeast by way of Babuyan, Balintang, and
Bashi Channels in Luzon Strait; and from the north through Formosa (Tai-
wan) Strait,

The Straits of Malacca and Singapore together form the main seaway
connecting the Indian Ocean with the South China Sea, and offer the shortest
route for tankers plying between the Persian Gulf and the Far East, as well
as for other vessels sailing from Europe, the Mediterranean, Africa, and
South Asia to Japan, Korea, China, Taiwan, and Hong Kong. Those straits
are relatively shallow, are greatly constricted in the vicinity of Singapore, and
therefore limit the size of vessels that can safely navigate their waters. Because
of this, vessels exceeding 225,000 dwt or drawing more than 19.8 m (65 feet)
are admonished in sailing directions not to use the straits, and both Indone-
sian and Malaysian governments have requested that tankers larger than

1. British Admiralty Chart 4508/INT 508.

2. Joseph R. Morgan and Mark J. Valencia, eds., Atlas for Marine Policy in South-
east Asian Seas (Berkeley: University of California Press, 1983), pp. 12—13.

3. Ibid., p. 15.
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200,000 dwt not use the straits.* These ultralarge crude carriers (ULCCs)
must use an alternate route through Lombok Strait,” which adds approxi-
mately 3 days to the duration of a voyage from the Middle East to the Far

4. Sailing Directions (Enroute), Strait of Malacca and Sumatera, 4th ed., pub. 174
(Bethesda, Maryland: Defense Mapping Agency Hydrographic/Topographic Center,
1993), p. 431.

5. Sailing Directions (Enroute), Borneo, [ava, Sulawesi, and Nusa Tenggara, 6th ed.,
pub. 163 (Bethesda, Maryland: Defense Mapping Agency Hydrographic/Topo-
graphic Center, 1993), p. 153.
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East, and will not be part of northbound traffic through the South China
Sea. (On their return voyages, in ballast, they will use the shorter Strait of
Malacca route.)

Karimata Strait is the customary route taken by vessels northbound from
Indonesian waters to ports on the South China Sea and northward. It is wide
but, like the Java Sea to the south, is relatively shallow.5

Balabac and Mindoro Straits provide access to the South China Sea from
the east. Balabac Strait is deep and clear in its western part, but encumbered
with numerous islets, reefs, and dangers in its eastern part. Its Nasubata
Channel, 4.5 miles wide and 48 m deep, is recommended for movements
between the Sulu Sea and the South China Sea. While mentioning that there
are dangers east of Balabac Strait, sailing directions also warn that, “In fact,
the area west of the strait [in the South China Sea] has not been closely
examined, so there could be uncharted dangers existing both east and west
of the strait.”” Mindoro Strait, the northern exit from the Sulu Sea into the
South China Sea, has two channels. Apo West Pass is 20 miles wide, while
Apo East Pass has a width of 15 miles. Both are deep except for a 15.9-m
depth over Discovery Bank in the latter.?

Three main channels are available for passage through Luzon Strait.
From south to north they are the 15-20-mile-wide Babuyan Channel, the
wide and deep Balintang Channel, and the 53-mile-wide Bashi Channel. All
are considered to be main shipping routes and are frequently used.’

Formosa (Taiwan) Strait provides the main route for shipping to and
from ports in northern China, Korea, western Japan, and the Russian Far
East. With a least width of 70 miles, it is deep and clear except for Formosa
(Taiwan) Banks, an extensive shoal area in the southern part of the strait.
Mariners are cautioned, however, that new shoals are reported to emerge
continually off the west coast of Taiwan.'”

SHIPPING ROUTES

Within the South China Sea the recommended shipping routes are laid out
so as to avoid the outer limits of Dangerous Ground and several specific
isolated hazards. The most heavily traveled of these routes are described

6. Ibid., p. 69.

7. Sailing Directions (Enroute), Philippine Islands, 3d ed., pub. 162 (Bethesda,
Maryland: Defense Mapping Agency Hydrographic/Topographic Center, 1993),
pp. 380-83.

8. Ibid., pp. 140—41.

9. Ibid., pp. 5-7.

10. Sailing Directions (Enroute), China, 6th ed., pub. 157 (Bethesda, Maryland:
Defense Mapping Agency Hydrographic/Topographic Center, 1993), pp. 186-87.
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below (route-limiting hazards are in boldface type) and illustrated in figure
2.

Singapore-Shanghai (and northeast). During the southwest monsoon, from
west of Anambas to a position northwest of Macclesfield Bank, thence be-
tween Pratas Reef and Vereker Bank through Formosa Strait west of For-
mosa Banks.'! A slight modification to this route is through an intermediate
point 10°00" north, 110°05" east (25 miles southeast of Charlotte Bank), then
midway between Macclesfield Bank and Bombay Reef in the Paracels, and
later on either side of Pratas Island.'? An alternate route during the northeast
monsoon passes east of Macclesfield Bank and east of the Pescadores Islands
along the west coast of Taiwan."

Singapore-Hong Kong. Follow the Singapore-Shanghai route to a point
between Macclesfield Bank and the Paracels (Bombay Reef) thence to a
point 14 miles west of Helen Shoals and direct to Hong Kong.'* An interme-
diate point specified in this route, likewise, is 10°00" north, 110°05" east. An
alternate to this is to hug the coast of Vietnam and pass west of the Paracels."

Singapore-Japan (also Panama and Pacific coast ports in North America).
From west of Pulau-pulau Anambas to west of Prince of Wales Bank and
North Danger Reef, east of Macclesfield Bank to Balintang Channel in Lu-
zon Strait.'® Another recommendation is to pass northwest of Prince Consort
Bank, a slightly more conservative waypoint, thence through Bashi (versus

Balintang) Channel in Luzon Strait."’

MARINE TRAFFIC

There is a tremendous amount of marine traffic in the South China Sea. The
questions of how much, what type, where it originates, and where it is bound
are difficult to answer precisely, and to attempt to do so would require greater
financial resources than were available for this study. Conservative answers
can be deduced, however, from the ship-movement data base maintained by
Lloyd’s Maritime Information Services (LMIS), and data from this source
were used to develop the traffic patterns presented here.

Traffic estimates made from the LMIS data were developed through

11. Sailing Directions (Planning Guide), Southeast Asia, 4th ed., pub. 160 (Bethesda,

Maryland: Defense Mapping Agency Hydrographic/Topographic Center, 1993),
. 244.
4 12. Ocean Passages of the World, 4th ed. (Taunton, Somerset, England: Hydro-
graphic Department, Ministry of Defense, 1987), pp. 115-17.
13. Sailing Directions, Southeast Asia (n. 11 above), p. 245.

14. 1bid., p. 244.

15. Ocean Passages (n. 12 above), p. 117.

16. Sailing Directions, Southeast Asia (n. 11 above), p. 244,

17. Ocean Passages (n. 12 above), p. 118.
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the following procedures, in which a number of assumptions (marked by an
asterisk) were made.

* The greatest portion of marine traffic in the South China Sea is bound
to or from Singapore, or proceeds nonstop between ports in the Per-
sian Gulf region and ports in Japan, Korea, Taiwan, and Hong Kong
(J-K-T-HK).*
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* Data for the period July—September 1994 were obtained for those
movements.

* These 3 months were a representative period of time, and the annual
traffic volume would be four times the amount for these months.*

* Only vessels of 10,000 dwt or larger were included. (To have included
smaller vessels would have made the study larger than could be han-
dled.)

* The larger (over 10,000 dwt) vessels are of greater concern with respect
to their navigational and safety requirements, that is, water depths,
location of hazards, environmental impact from accidents, and so
forth.*

* All vessels sailing directly from the Persian Gulf to J-K-T-HK, except
tankers of more than 200,000 dwt, entered the South China Sea from
the eastern end of the Strait of Singapore.* (Tankers of over 200,000
dwt followed the route through Lombok Strait.*)

 All vessels sailing directly from J-K-T-HK to the Persian Gulf, includ-
ing tankers of over 200,000 dwt, followed a southbound track through
the South China Sea.*

+ All other vessels from ports west of Singapore (South Asia, Africa, the
Mediterranean, northern and western Europe) stopped in Singapore,
before entering the South China Sea.*

» All vessels bound for ports west of Singapore, except those on direct
voyages to the Persian Gulf area, stopped in Singapore upon departing
the South China Sea.*

* Vessels bound for ports in northern China, Korea, the Russian Far
East or Japanese ports on the Sea of Japan followed a route through
Formosa Strait.* Return voyages followed the same route in reverse.*

* Vessels bound for all other Japanese ports, North American ports, and
Panama followed one of the three routes through Luzon Strait.* Re-
turn voyages followed the same route in reverse.*

* Vessels bound for southern Philippine or central Pacific island ports
followed a route along the coast of Borneo and through Balabac
Strait.* Return voyages followed the same route in reverse.*

+ Intraregional traffic is relatively small, and would not significantly alter
the general patterns of traffic in the South China Sea.*

While geographically a part of the South China Sea, the waters between
Sumatra and Borneo carry traffic primarily between Indonesia and Singa-
pore. They have been omitted due to the dispersion of traffic among many
routes and ports, and because they are far removed from the area of greatest
hydrographic concern.

Based upon these assumptions and the LMIS data, more than 8,000
vessels exceeding 10,000 dwt each, totalling over 300,000,000 dwt, move
northward through the central part of the South China Sea annually. South-
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bound traffic would total more than 10,000 vessels and 570,000,000 dwt
annually. (Singapore itself had at least 11,000 movements of ships over
10,000 dwt in the 3-month period for which data were obtained!)

Again, these figures, and the subtotals for the several assumed routes
through the South China Sea, are conservative. Not included are the follow-

ng:

* northbound traffic from Indonesian ports to J-K-T-HK destinations,

* southbound traffic returning to Indonesian ports,

* eastbound/northbound through traffic bound for J-K-T-HK from
ports west of Singapore, other than those on the Persian Gulf,

* southbound/westbound through traffic from J-K-T-HK to ports west
of Singapore, other than Persian Gulf ports,

* tanker traffic to and from oil and gas terminals in the South China
Sea, and

* intraregional traffic within the South China Sea.

Data on these movements could be obtained with additional effort, but they
are not necessary to show that there is a massive volume of marine traffic
through the South China Sea.

All of the figures on ship movements through the South China Sea are
conservative, as previously noted. Additional traffic clearly moves along
routes other than just to and from Singapore, as is borne out by international
trade statistics (table 1).

The annual flow of traffic through the South China Sea, subject to the
previously stated estimates and assumptions, is shown on two maps. Figure
3 shows northbound and eastbound traffic; southbound and westbound traf-
fic is shown in figure 4. Again, it is emphasized that this includes only the

TABLE 1.—INTERNATIONAL TRADE THROUGH SOUTH CHINA SEA

Exports Imports
Thailand 21.6% to US.A. 29.3% from Japan
18% to Japan 11.4% from U.S.A.
Brunei 53% to Japan 9% from U.S.A.
9% to Rep Korea 5% from Japan
Malaysia 18.6% to U.S.A. 26% from Japan
13.2% to Japan 15.8% from U.S.A.
5.6% from Taiwan
Indonesia® 37% to Japan 25% from Japan
12% to U.S.A. 13% from U.S.A.
Taiwan 18.7% 1o Hong Kong
Philippines? 39% to U.S.A.

Source.—The World Factbook (Washington, D.C.: Central Intelligence Agency, 1993).
*Only a portion of this trade would pass through the South China Sea, other routes being available into the Pacific Ocean.
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F16. 3.—Annual projection of northbound traffic in the South China Sea (data
from Lloyd’s Maritime Information Services).

movements of vessels of over 10,000 dwt to and from the ports and areas
previously identified. The apparent imbalance between northbound and
southbound traffic should not be accepted as being true, and can be explained
within the stated assumptions and limitations of this study.

On their loaded voyages from the Middle East to East Asia, tankers of
over 200,000 dwt follow the route through Lombok Strait instead of the
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Straits of Malacca and Singapore. One hundred sixty-eight of these were
counted in July, August, and September 1994, totalling over 43,000,000 dwt.
Projected over a full year these would total more than 650 tankers and
170,000,000 dwt. Returning in ballast, these are part of the southbound traf-
fic stream in the South China Sea. This is one reason for the apparently

“Source: Lioyd's Mantume Information Senvioes

greater volume of southbound traffic.
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All but a very small portion of traffic in the South China Sea is concen-
trated in five main routes.

Ll

To and from Hong Kong—including Guangzhou, Huangpu, Xiamen,

and smaller Chinese ports in between.

* Through Formosa Strait—including all ports in Taiwan, northern
China, Korea, Russia, and Japanese ports on the Sea of Japan.

* Through Luzon Strait—all other Japanese ports and ports in the north-
ern or eastern Pacific.

* To and from the northern Philippines—including Manila.

* Along the the north coast of Borneo—including ports in insular Malaysia,

Brunei, the southern Philippines, and the central Pacific.

The shipping routes to Thai ports and others on the Gulf of Thailand
are well removed from the area of greatest hydrographic concern and are
omitted from the list of major routes for that reason. The volume of traffic
serving Vietnam and Chinese ports south of Hong Kong is relatively small,
and is not included in this traffic analysis.

~ Many vessels of less than 10,000 dwt are present in the marine traffic
stream, and their numbers should be added to those of the larger vessels to
paint a much more complete and complex picture of shipping in the South
China Sea. Other routes in the area, not involving Singapore, are undoubt-
edly followed by other vessels over 10,000 dwt, to further complicate the
picture. All would benefit from having more accurate charts of these waters,
enhancing both their own safety and protection of the environment.

CASUALTY ANALYSIS

Several distinct categories of hazards are present in the South China Sea,
including high traffic densities, numerous reefs and shoals in largely unsur-
veyed or poorly surveyed waters, and adverse weather conditions. These are
in addition to the internal problems that arise in ships due to machinery
breakdowns, shifting cargoes, poorly trained crews, and so forth.

Statistics on all severe casualties in the area from the equator to latitude
20° north, and from longitude 110° east to 120° east for the past 20 years
were obtained from LMIS.'® A “severe” casualty, or incident, is defined by
Lloyd’s as “a marine casualty to a ship which results in: (a) Structural damage,
rendering the ship unseaworthy, such as penetration of hull underwater,
immobilization of main engines, extensive damage, etc. (b) Breakdown.

18. Lloyd’s Maritime Information Services Database of Marine Casualties, 1974 to Octo-
ber 1994.
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(c) Actual total loss. (d) Any other undefined situation resulting in damage
or financial loss which is considered to be serious.”

Time limitations precluded examination of the entire South China Sea.
That portion selected includes the area in which lack of hydrographic infor-
mation is especially acute, and contains both the greatest portion of these
hazards and the principal navigation routes.

A total of 139 “serious” casualties to vessels were reported, involving
some 929,300 dwt of shipping, a loss of 254 lives, and 8 cases in which pollu-
tion of the sea was reported. (Lloyd’s emphasized that “The absence of re-
ported pollution does not imply no pollution occurred.”) These casualties
were grouped into three categories, sank, stranded, and adrift, with locations
of those incidents displayed in figure 5. Sank included incidents resulting
from collision, heavy weather, shifting of cargoes, fire or explosion, and
stranding or grounding with subsequent total loss of a vessel. Stranded in-
cluded cases where a vessel was stranded or went aground, but was subse-
quently refloated and restored to service. Adrift included all instances where,
from any cause (machinery breakdown, flooding, fire, etc.), a vessel was un-
able to maintain way or control its movements. In the latter category vessels
themselves became subject to additional hazards, such as grounding, or pro-
duced conditions in which rescue or towing vessels could be placed at risk.

Seventy-seven vessels were reported to have sunk in this area since 1974,
with an aggregate of 338,900 dwt, including those whose initial problem was
stranding on North Danger Reef, Royal Captain Shoal, or Scarborough Shoal.
Another sank after reporting striking a “submerged object” at 3°47" north,
110°50" east. Two hundred forty-seven people died as a result of 15 of the
sinkings, and in six cases pollution was confirmed. Five tankers sank, among
which cases two resulted in pollution.

By far the most tragic of the sinkings was that of the passenger ferry
Harapan Lima off Sabah in August 1984, where 122 of the 400 persons on
board perished. Sixteen lives were lost in the recent sinking of the 19,981-dwt
tanker Thanassis A, on 21 October 1994, in position 17°50" north, 117°44'
east. Earlier in 1994, the 15,742-dwt tanker Cosmos A sank at 19°00' north,
118°18" east, with a loss of 10 crew members and the release into the sea of
23,000 tons of crude oil.

Multiple fatalities also occurred in the following sinkings:

* Petchomphoo, a 9,730-dwt bulk carrier, with 24 dead (11°25’ north,
111°57', 19 August 1991);

* Jhansi Ki Rani, a 42,141-dwt bulk carrier, with 4 dead (16°55', 119°03’,
5 February 1987);

* Central Leyte, a 3,065-dwt general cargo vessel, with 12 dead (4°25',
112°37, 3 December 1985); and

* Eastern Minicon, a 1,616-dwt general cargo and container ship, with 30
dead (19°35’, 116°40’, 16 February 1980).
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Fi6. 5.—Marine casualties in the South China Sea, 1974-94 (data from Lloyd’s
Maritime Information Services).

The largest vessel lost in this area in the last 20 years was the 63,573-dwt
crude oil tanker Sea Spray, which stranded on Swallow Reef before sinking
in February 1974. No lives were lost, but substantial pollution resulted. The
23,199-dwt tanker Winson, carrying a cargo of wheat, stranded on North Reef
(11°28’, 114°23’) in January 1975 and sank after being refloated.

At least 19 ships totalling 156,000 dwt stranded on reefs in this portion
of the South China Sea since 1974, with two confirmed cases of pollution.
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(Sea Spray is not included among these casualties.) Among the stranding sites
were Swallow Reef, Trident Shoal, South Luconia Shoal, Investigator Shoal,
North Reef, Royal Captain Shoal, and Ladd Reef. While only these 19 were
listed in the Lloyd’s casualty data, there were undoubtedly others that were
not included or reported. That many other vessels stranded on reefs or shoals
in this area is evidenced by notations in Sailing Directions."

Several wrecks lie stranded on Pratas Reef.

North Reef is reported to be a good radar target, possibly due to the
breakers and wreckage on the reef.

Bombay Reef [has] many old wrecks. The stranded wreck on the NE
extremity of the reef was reported to be radar conspicuous up to 15
miles.

A stranded wreck lies on [Triton Island’s] S side.

A stranded wreck (radar conspicuous) lies on the SE side of [Scarborough
Reef (Scarborough Shoal)].

Two stranded wrecks lie on the E side of Bombay Shoal.

Conspicuous stranded wrecks are found on the [Royal Captain Shoal]
reef’s SW and NW corners.

In 1977 it was reported that 3 stranded wrecks lie on [Ladd Reef] and
were radar conspicuous at 23 miles.

The very names of many of the reefs and shoals are those of vessels that
came to grief upon them.

Forty-three vessels of 434,000 dwt aggregate were reported to be drift-
ing, unable to continue their voyages for a time. Whether they suffered ma-
chinery breakdown, fire, explosion, or weather damage, they were in peril
from foundering or stranding. They were also hazards to other vessels until
repairs were completed and they proceeded on their way, or they were taken
in tow by another vessel. These included 13 vessels of over 10,000 dwt and,
among all 43, 13 tankers. Seven deaths were associated with these casualties.

Whenever another vessel is called upon to provide assistance in an emer-
gency situation, that vessel will be exposed to some increased danger or delay.
Prompt rendering of assistance is one of the surest ways to limit the extent
of whatever casualty has occurred. Accurate navigation facilitates a prompt
response, whether by another commercial vessel in the vicinity, a navy ship,
or a dedicated search-and-rescue vessel. For such navigation to be most effec-
tive, the precise location of any and all hazards to navigation and the depths
of water must be known.

19. Sailing Directions (Envoute), South China Sea and Gulf of Thailand, 6th ed., pub.
161 (Bethesda, Maryland: Defense Mapping Agency Hydrographic/Topographic
Center, 1993), pp. 6-23.
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SHIPPING TRENDS

The volume of shipping in the South China Sea has been increasing steadily.
This is shown not only by the general increase in world trade, but by statistics
that include the volume of traffic in regional ports, the number of ships in
regional fleets, and the tonnage in regional fleets. There has also been a
consistent increase in the size and importance of regional fleets as a percent-
age of the world total 2

The number of ships flying the flags of South China Sea littoral states
has been growing steadily, increasing by at least 400% in the period from
1968 to 1992. Ships of most of these states probably remained within the
region and adjacent waters most of the time; others, especially those of Singa-
pore, Philippines, and Hong Kong, may well have also been employed in
distant seas.

Traffic handled by ports in the South China Sea region has increased
dramatically in the past 25 years, and especially in the last 15. It is difficult
to make direct comparisons between ports because of the different statistical
categories used to measure their traffic, that is, gross tons, deadweight tons,
cargo tonnage, “foreign trade,” or 20-foot equivalent units (TEUs). The
smallest vessels included in the data may also differ, or may change from one
year to another within the same port.?! While not directly comparable or of
special significance individually, they show a consistent overall increase in
marine traffic on all sides of the South China Sea.

The size of vessels, particularly in the most highly specialized classes,
that is, very large crude carriers (VLCCs), container ships, and liquefied gas
carriers, has stabilized in recent years, and the historical development of these
classes is beyond the scope of this article. It is of importance, however, that
there be an awareness of the depths of water necessary for their safe naviga-
tion. In restricted channels and at higher speeds there is a difference of at
least a couple of meters between a vessel’s draft and a safe depth of water.
In the open sea this is of little note, except that there must be an assurance
that charts are complete and accurate as far as their depiction of depths is
concerned.

As illustrations, several classes of vessels are listed herein with their full
load drafts.?? A large segment of the crude oil tankers of the VLCC class fall
in the 250,000-t0-275,000-dwt range. These have drafts between 19.5 and
21.5 m while carrying over 300,000 m® of petroleum. Hellas Fos, the world’s

20. Lloyd’s Register of Shipping Statistical Tables (London: Lloyd’s Register of Ship-
ping, 1968-92).

21. Ports of the World (London: Ben Brothers, 1970-81), and successor publica-
tion Lloyd’s Ports of the World (Colchester, Essex, United Kingdom: Lloyd’s of London
Press, 1982-94).

22. Averages based upon data for vessels of these types and sizes in Lloyd’s Regis-
ter of Shipping (London: Lloyd’s Register of Shipping, 1993).
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Fic. 6.—Vessels over 100,000 dwt, 1971-92 (data from Lloyd’s Register of Shipping
Statistical Tables [London: Lloyd’s Register of Shipping, 1971-92]).

biggest ship at 555,051 dwt, draws 28.6 m when fully loaded. Nisse: Maru, at
484,276 dwt, draws 28.2 m. The number of tankers exceeding 100,000 dwt
has stabilized in the last few years. Figure 6 shows that, after reaching a peak
of more than 700 vessels in 1980, the number has declined to around 500.%

Liquefied gas carriers in the 65,000-to-75,000-dwt range carrying
125,000 to 130,000 m® of cargo have a fully loaded draft of 11.5 to 12 m.
Smaller vessels of this specialized type of about 50,000 dwt, carrying 75,000
to 85,000 m?® of liquefied gas, have a fully loaded draft of between 10.8 and
12.5 m.

Container ships have more recently reached their present sizes. The
largest of these, 60,000 to 70,000 dwt and carrying about 4,400 TEUs of
containers, have a fully loaded draft of 12 to 13.5 m. Somewhat smaller
vessels of 45,000 to 50,000 dwt and carrying between 2,600 and 3,000 TEUs
have a loaded draft of 12 to 13 m.

CONCLUSIONS

There is an immense, and growing, volume of marine traffic in the South
China Sea and its approaches. Annual through traffic alone totals thousands
of vessels larger than 10,000 dwt, and hundreds of thousands in aggregate
tonnage. Intraregional traffic is expanding, as indicated by port traffic data
and economic growth.

Marine casualties can be expected to increase in number and severity
simply because of increased density of traffic. A greater impact on the re-
sources of the marine environment may be anticipated.

23. Lloyd’s Register of Shipping Statistical Tables (n. 20 above), 1971-92.
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Traffic growth and the consequences of marine casualties, human and
otherwise, indicate a need for the most accurate information possible to in-
sure safe navigation in this “hydrographically neglected” region. Whether or
not vessels themselves are equipped with the most sophisticated navigation
equipment, accurate charts can provide the greater margin of safety that will
be needed for their safe passage through the South China Sea.
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20 Analyzing the South China Sea Claims under International Law

lated territories,” in cases of ambiguity and dispute a tribunal will look closely
at evidence of occupation, exercise of authority, and acquiescence by other
nations. Recognition by other countries is certainly relevant. Although abandon-
ment cannot always be presumed by nonuse, especially if it is not voluntary,*
tribunals will require effective exercise of authority in cases where evidence
of discovery is disputed or ambiguous.

The Spratlys are small and remote. Prior to the present rush for resources,
no one had ever lived on them permanently or successfully exploited them
economically.”” They have been notable primarily because they are a danger
to navigation. Nonetheless, the claimant nations now contend that their long
historical links to these barren outcroppings give them title to the islets.

China’s Claim to the Spratly Islands

China claims both the Paracel Islands in the north and the Spratly Islands in
the southern sector of the South China Sea. Its claim to the islands is based
on historical usage, its ship captains having sailed across the South China Sea
2,000 years ago and having used the Sea as a regular navigational route during
the Han dynasty (206-220 A.D.).”™* As Chinese voyages increased in frequency
and range during the T ang Dynasty (618-906 A.p.), so did Chinese awareness
of the Spratlys.” From the 12th through the 17th centuries, Chinese records
made occasional reference to the islands and their “sandy banks,” including
maps displaying elevations.™ During this period, China viewed “itsell as the
centre of a universal state” which “oversaw a hierarchy of tributary states.”
From this perspective, it had no reason to make any formal claim of sovereignty.

This uniquely-Chinese view of social organization presents problems for
modern analysis of a “sovereignty” claim. As one commentator has observed:

Chinese legal and political thought, reflecting the influence of the Confucian
ethic, conceives of the area over which a State, or “kuo,” had sovereignty,
not as a function of legal limits, but as one of social organization, history
and the loyalty of subjects. The Emperor ruled men and not space; the area
ol rule was defined as points of human residence and use. Thus, the
delincation of the scope of territorial sovereignty was expressed in terms
of zones of influence rather than by definite linear boundaries.*
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Sorting out the merits of China’s historic links to the Spratlys in relation to
Vietnam'’s historic links to the islets is particularly challenging because China
asserted dominance over Vietnam during this period as well.

China’s presence in the Spratly area is more consistently documented from
the 19th century onward. Tombstones and household utensils from Emperor
Tongzhi’s reign of 1862-75 have been found on the islands.” Traders from
Hainan exchanged rice and other necessities for trepang and tortoise shells with
fishers visiting the islands,* In 1876, the first formal act of a sovereignty claim
was made, when China’s ambassador to England claimed the Paracel Islands
as Chinese territory, and, in 1883, a German survey team on the Spratly Islands
was expelled by the Chinese.”” An 1887 boundary treaty between France and
China allocated all the islands cast of 108 degrees, 43 minutes cast of Greenwich
(or 105 degrees 43 minutes east of Paris) to China (which would cover all the
Spratlys if the line were extended indefinitely to the south), but this basis for
China’s claim is weak because the treaty does not name any islands and France
later argued that this line covered only the northern part of the South China
Sea.*® China itself, in fact, rejects the view that the line can be taken literally,
because it would give Vietnam more area in the Gulf of Tonkin than China
is prepared to concede.’” In 1907, China sent a senior military team to survey
the South China Sea Islands.™

In 1917, a Japanese company began exploiting some of the guano deposits
on the Spratly islets.” Then, in the early 1930s, France made a formal claim
to seven of the “larger” Spratly features, and to some extent exercised actual
physical control of the Spratlys.”” By the late 1930s, Japan had established
a strong presence there, using Itu Aba as a submarine basing area to intercept
shipping through the region.*' In 1945, at the end of World War 11, Japan left
the area and in Article 2 of the Treaty of Peace signed in 1951, Japan renounced
all “right, title and claim to ... the Spratly Islands.”? China cites this statement
as proof of the legitimacy of its historic claim to the islets, even though the
treaty does not assign the islands to any specific country,*

China was militarily weak during this period and preoccupied with its own
domestic turmoil, and thus did not have the capacity to patrol and protect the
Spratlys vigilantly. It has, however, been relatively consistent in protesting the
claims made by other nations, including in recent years the claims of the Philip-
pines, South Vietnam, reunited Vietnam, and Malaysia.** In recent years, China
has asserted its claim to the islands with military force, engaging in skirmishes
with Vietnam on several occasions.*

The most dramatic battle took place in March 1988, when China sank three
Vietnamese vessels, killing 72 Vietnamese, and took control of Fiery Cross
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Reef (Yung Shu Jiao).*" Fiery Cross Reef is about 14 nmi long. u.s. Defense
Mapping Agency charts indicate that it is submerged at high tide in its natural
state," but other sources claim it has one rock at its southwest end that is about
the size of a table and is 0.6 meter above water at high tide.** This reef has
been converted into an artificial island and now contains a supply base, a
helipad, a 300-meter pier capable of handling 4,000-ton ships, and an ultra-
modern oceanographic observation station that can receive and transmit mes-
sages through satellites and provide vital meteorological data to passing aircrafl
and ships.* The other features occupied by China are Cuarteron Reef (Huayang
Jiao) (coral rocks, said by some to reach a height of 1.5 meters), Gaven Reef
(Nanxun Jiao (northern part) and Duolu Jiao (southern part)) (reported to contain
a 2-meter-high sand dune), Johnson Reef (Chigua Jiao), Subi Reef (Zhubi Jiao)
(above water only at low tide), Kennan Reef (Dongmen Jiao), Loaita Cay, and
North Danger Reefs (Shuangzi Jiao or Gongshi Jiao),” and — as of July 4,
1992 — Whitson Reef (Niue Jiao). Although some reports indicate that some
of these features have small portions sticking up above water at high tide, other
reports indicate that none of them are high-tide elevations in their natural
state.”’ On Johnson South Reef, the Chinese have built an elevated fort-like
structure, with a long matshed to house the troops and sailors stationed there.>
One commentator estimated in 1993 that the PRC had about 260 troops stationed
on nine separate reefs.” China has asserted that it has no soldiers stationed
in the Spratlys, only civilian personnel operating weather and communications
stations.” Indeed China claims its weather station was established under the
auspices of the World Meteorological Association, which denied sanctioning
the installation.”® The culmination of these claims and activities was China’s
promulgation of its “Law of the People’s Republic of China on the Territorial
Sea and the Contiguous Zone” issued on February 25, 1992, which in Article
2 specifically identifies the Nansha (Spratly) Islands as Chinese territory.*

Weaknesses in China’s Claim to the Spratly Islands

Chinese authors claim that China has met the requirements found in the Isle
of Palmas arbitration by effectively exercising sovereignty over the Spratly islets
without challenge for centuries until the French intrusion in 1933.”” Most non-
Chinese commentators have concluded, however, that China’s claim that the
South China Sea islands have “always been part of Chinese territory™ is

weak.” China’s exercise of authority over the islands was only occasional
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Malaysia’s Claim

Malaysia claims twelve islands and features of the South China Sea, six of
which it “occupies,” at least in some sense: Ardasier Reef (Terumbu Ubi)
(occupied since 1986 by about 20 soldiers), Dallas Reef (Terumbu Laya)
(occupied since 1987 with nine soldiers reported there in 1988), Louisa Reef
(Terumbu Semarang) (this reef, which is far south of the main Spratly islets,
contains a navigation light and an accommodation module, even though it is

not above water at high tide), Mariveles Reef (Terumbu Mantanani) (occupied
since 1986 by about 20 soldiers), Royal Charlotte Reef (Terumbu Samarang
Barat Besar) (containing a beacon on its highest boulder), and Swallow Reef
(Terumbu Layang-Layang) (occupied since 1983 by about 70 soldiers; it has
0.062 square kilometers (sq km) of land in its natural state, but Malaysia has
built an airstrip on it and in 1993 opened a “chalet” for visiting scuba
divers).'™® Of the other islands Malaysia claims, three are unoccupied (Erica
Reef, Investigator Reef, and Luconia Reef (which is south of the Spratlys
proper)), one is occupied by the Philippines (Commodore Reef), and two are
occupied by Vietnam (Amboyna Cay and Barque Canada Reef).'®”

Malaysia asserts two legal bases for its claims: continental shelf extension
and discovery/occupation. Malaysia’s continental shelf claim arises out of the
Geneva Conventions of 1958 pertaining to territorial waters and continental
shelf boundaries,'” which Malaysia signed in 1960."' Malaysia passed its
own Continental Shelf Act in 1966 and 1969, defining its continental shelf as
“the seabed and subsoil of submarine areas adjacent to the coast of Malaysia,”
up to 200 meters deep or the limit of exploitability.'” A related legislative
act, the Petroleum Mining Act of 1966, governs the exploration and development
of natural resources “both on- and offshore.”’”* The most explicit depiction
of Malaysia’s continental shelf claim is a map it published in 1979 entitled
“Map Showing the Territorial Waters and Continental Shelf Boundaries.”'™
In this map, Malaysia defined its continental shelf areca and claimed all islands
arising from it.'”

Malaysia has publicly defended its claims on several occasions. In 1983,
the Deputy Minister asserted that Malaysia’s claim to Amboyna Cay “was
simply a question of geography.”'™ After the China-Vietnam conflict in 1988,
Malaysia's Deputy Foreign Minister reiterated that the islets were within
Malaysia’s continental shelf area and had been so since the publication of the
1979 map.'”” Malaysia then proceeded to detain 49 crew members of three
Philippine fishing boats found in those waters.'” In the spring of 1995, Malay-
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sia’s Prime Minister Mahathir visited Terembu Layang-Layang to reaffirm Ma-
laysia’s claim to this feature.'™

Weaknesses in Malaysia’s Claim

Malaysia’s claims are difficult to justify under a continental shelf theory. Al-
though Malaysia may have asserted this claim only in order to protect its other
maritime zones, neither the Law of the Sea Convention nor Malaysia’s own
Continental Shelf Act of 1966 indicate that the continental shelf pertains to land
or rocks that rise above sea level. The wording of both acts addresses only
submerged land and rocks, and Article 76(1) of the Law of the Sea Convention
refers to “the seabed and subsoil of the submarine areas that extend ... [from
a] natural prolongation of its land to the outer edge of the continental mar-
gin'nlﬂ()

Malaysian officials appear to have recognized the weakness in their claim
of sovereignty over islands based on the natural prolongation of the continental
shelf, and now tend to emphasize Malaysia’s second basis for its claims, dis-
covery and occupation of the islands, which is a traditional method for exerting
sovereign control over new territory. This claim is based on the 1979 map. In
addition, Malaysia established a garrison on one of the Spratly islets in 1983,
and, in 1986, it occupied two more.'" Five years later, Malaysia announced
it would build an airfield and promote tourism on Swallow Reef, and has since
done so.'™ It also apparently claims a “military warning zone” around this
feature.'®

Like the continental-shelf claim, Malaysia’s “occupation” claim is on uncer-
tain footing because its occupation and exploitation are relatively recent and
have been vigorously contested by other nations. Malaysia controls only some
of the islet-features that it claims. Amboyna Cay, for instance, is controlled
with a fortified garrison by Vietnam. In order to claim land as “res nullius”
a nation must not just discover it but must exercise effective control over it.'*
In addition, Malaysia has undercut its own potential claim to some extent
because its nearby continental-shelf boundary treaty with Indonesia'® gave
Indonesia considerable shelf area beyond an equidistant line (see Plates 6, 8,
9,11, 12, 16, 17, and 18 and Figure 3) and because Malaysia’s claim into the
Spratlys also stops short of the equidistant line at certain locations.'*
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Appendix 1

Appendix I Deseriptions of Spratly Features (continued)

Name Location Description B Occupier
Itu Aba Island 10°23'N Covered w/ shrubs, coconul and mangroves in 1938, 960 x 400 m, Taiwan
(Part of Tizard Banks) | 14°21°E  |0.46 sq. km or 40 ha--the largest Spratly Is. [8, 12, 16]. ([17] gives 1856 or '63
Dao Thai Binh, 450 x 275 m, [9] lists 1400 x 370 m, and Columbia Gazclteer [M,3: 7.8,
Dao Ba Binh (V) says 1200 x 800 m.) 5 m high. 600 soldicrs, lighthouse, radio and 12,17, 20]
Taiping Dao (C) weather stations, concrele Janding jetty and fwo wells at SW end.
Ligaw () Guano deposits, fringing rcel. Hainan lishermen used to visit
annually. In 8/93, plans werc announced for a 2 km-long airstrip
and fishing port. [1, 7, 8, 12, 16, 17]; also [Indochina Digest, 8/20/
“193.p. 2] and |[IBRU. £0/93). [12] says pineapple is cultivaled hcre
Jackson Recf 10°30'N  |Four or five portions are above waler at low lide. Encloses a None
Wulan(g) Jiao (C) 115°45'E |lapoon | 18] 171
\Johnson North Reef See Collins Reel
Johnson South Reef 9°43'N Contiguous with Collins Reef. [18] says naturally above water only PRC
(Parl of Union Banks) at low tide, but [9] says many rocks above water at high tide. 1988
Da Gac Ma (V) 114°18E [[1, 4. 13] give Chigua as Chinese name. [19] does too, bul also [1.7]
IChigua Jiao (7) (C) gives this name lo Kennan. [3] says "Mabini" is English for
Chigua. Site of 1988 PRC/Vielnam clash.
Kennan Reef 9°53'N Naturally above water at least al low lide. Not listed in [18] PRC
(Part of Union Banks) 114°27'E  |[20] calls this Kennan Island, bul no other source agrees. [19] gives 1988
132 Ken Nan (V) both Chigua & Dongmen as Chinese names; [7] gives only [3, 7, 20]
Dongmien or Ximen Jiao (C) Chigua. [3] and [4] say Dongmen is different from both Johnson
South and Kennan Reefs. [FBIS-CHI-94-189, 9/29/94] also
19] calls this McKennan Reef. separaies Chigua & Dongmen, bul doesn't give English synonyms.
\Ladd Reef 8°38'N Naturally above water only at low tide, Coral lagoon [18]. Was PRC
(Hon) Da Lat (V) 11°40'E occupted by Vietnam in 1988 (7], [14] says a marker was placed July '92
Riji Jiao, Shizi Jiao (C) on "Da La" by the PRC in 7/92, bul not occupied. [14] claims ]
that "Da La" is Nanxun in Chinese, but that is Gaven Reef.
Lansdowne Reef 9°46'N Sand dune, with fringing recf |9, 16]. [20] claims that PRC occupics,| Vietnam
(Part of Union Banks) 114°22'E | while [7] says it's unoccupied. Only [1, 9] claim that Lansdownc no date
Da Len Dao (V) and Da Len Dao are Lhe same, but this is the most logical 3 %
Qiong Jiao (C) arrungement, Also spelled Landsdowne. 20]
Lankiam Cay 10°44'N  |Sand, surrounded by three recfs which are above waler at high tide Philippines
Bo Loai Ta (V) 114°31°E || I8]. Areca ol "a few hectares” [9] no date
Yanxin Shazhou (C) [ %
Panata (P) 20]
Livock Reef 10°1I'N 1 18] says above water only at low lide, but |9] says some rocks None
Sanjiao Jiao (C) 115°18'E  |slill visible a1 high tide. Part of Southamplon Reefs. 17]
"Louita Cay" 10744'N | A sand cay. with fringing reel naturally above waler al high tide PRC?
Bai Loai Ta Nam (V) L14°21'E |19, 16, 18]. The only speculation regarding Chinese accupalion is 19887
lINanyue Shazhou, in [7], but neither [7] nor [19] list this feature in their tables. Most
Nanyao Shazhou (C) maps which show il mark il as unoccupied
Laaita Island 108N 2 m high, 6 ha; covercd with mangrove bushes in 1933, above Philippincs
10 Loai Ta (V) 1I4°25E | which rose coconut palins and other small trees. At this time 1968 [,
Manyue Dao, Nanyao Dao (T) a beacon was operating here, but no indication who built it, 3. 4.8,
Kot (P) Fringing rcel |12, 16, 18] 12 1628
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Appendix 1: Descriptions of Spratly Features (continugd)

Name Location Description Occupier
Northwest Investigator Reef Sce Fiery Cross Reef.
\Owen Shoal REION Shallowest natural depth is 6 m [18]. Although one source claims None
Aayuan Ansha (C) 11I%5%E  |that this shoal is occupicd by Vietnam, no other sources can verily; [71
[7] and others lisl it as unoccupiced.
Pearson Reefs 8°58'N Two sand “cays”, 2m and | m high, lic on the edges of a lagoon. Vietham
Hon Sap. Phan Vinh 113'41'E  |Parts of the surrounding recf aic above waler at high tide {9, 16, 18], 1988
ot Dao Vanh Vinh (V) [.3.7,
Bisheng Dao (C) 20]
Hizon (P) .
Petiey Reef 10°24'N || 18] states that this reef is naturally above waler only al low tide, Vietnam
(Part ol Tizard Banks) 114°34'E  [bul [9] claims that “some small rocks might stand above high 1988
Da Nui Thi, Do Thi (V) water."” 8%
Bolan Jiao (C) 20]
Pigeon Reef 8°52'N Numerous rocks are naturally above the high tide line. Encloses Victnam
Da T(hien (Yen) Nu (V) 114°39'E  [a lagoon [9, 18). Called Tennemt Reef on British charts. 1988
Wumic Jiao (C) (1.7,20]
Prince Consort Bank T°56'N [18] claims that shallowest natural depth is 9 m, while [9] lists Vietnam
Bai Phuc Nguyen (V) 109°58'E | 18.3 m. [7]lists it as unoccupied. Coral, 1989
Xiwei Tan (C) [6]
Prince of Wales Bank 8°04'N Shallowesl natural depth is 7 m., Cotal { 18], [20] lists PRC as Vietnam?
Bai Huyen Tran 110°30'E  [occupying 1989
or Bai Phuc Tan (V) (1, 7]
(Guangya Tan (C)
Reed Bank 11°20N  [Shallowest nawral depth is 9 m [18] or 16 m [9]. [3,7 and 10] None?
Bai Co Rong (V) 116°50'E  |claim this feature has been occupied by the Philippines since 1971
Liyue Tan, Lile Tan {C) or 1976, but no ather reference verilies this.
Rifteman Bank 7°50'N Shallowest natural depth is 3 m, called Bombay Castle, Sand and Vietnam
Bai Vung May (V) 111°40'E  |coral [18]. [10] claims that Rifleman Bank was occupied by 1983, 1983 or '89
Nanwei Tan (C) and Bombay Castle in 1989. [1,:3,10}
Royal Captain Shoal 9°01'N A few racks are above water al low tide [18]. Surrounds a lagoon. None
Jiangzhang Ansha (C) 116°40'C
Royal Charlotte Reef T°00'N A sand dune with no vegeltation, plus rocks up to 1.2 m high [7, 9. None
2n Sac Lot (V) 113°35'E |16, 18], A beacon has been erected on the reef, but no information [7, 20]
Huang Lu Jiao (C) whether Malaysia maintains it, Most of the reef is “slightly ‘
Terumbu Samaring Barat Besar (M) submerged" at high tide [7].
Sand Cay 10°23'N |3 m high, 7 ha [9). Covered wilh trees and bushes in 1951. Victnam
(Parl of Tizard Banks) 114°28'E | Fringing reel partly above waler at low tide [16, 18]. [3] claims that | 1974 or '75
Da (or Dao) Son Ca (V) Victnam occupies Sandy Cay instead, bul since no other authors Pl T 3
Dungian Shazhou (C) corrohorate this, it is probably erfoneous. ] 20}
Sandy Cay 1IP03'N | A low sand cay; fringing reef above water at high tide [18], May be None
[Ticxian Jiao (C) 114°13°E  [the only unoccupied island or cay in the Spratlys. [7]
Scarborongh Reef 15°08'N  |Several rocks up 10 3 m high. Much of the reef is just below waler None
Huang Yen Tao (C) 117°4S'E  |at high tide. Encloscs a lagoon, Near the mouth of the lagoon are (]
the ruins of an iron tower, 8.3 m high, No information on who
constructed it [16, 18]
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Appandix I: Descriptions of Spratly Features (continued)
Name Location Description Occupier
\Shira Islet See Northeast Cay,
Sin Cowe Island 9°52'N May consist of two sand cays, 4 m and 2.5 m high [16, 18]. If'so,it | Vietnam
(Parl of Union Banks) I14°19'E  [may be that one of these is aclually the elusive Sin Cowe East 1974 (1, 3,
Dao Sinh Tonh (V) Island; sources are unclear on this. Has fringing reef which is 1.12];
Jinghong Dao (C) above water at low tide [18]. [8] claims thal this feature is occupicd (8] says
Rurok (P) by China, but more recent sources (c.g., ([FEER, 8/13/92], [1]) PRC
H state that Vietnam still occupies it since '78.
Sin Cowe East Island 9°55'N This myslerious feature is shown on four maps and in [19], but does None?
Sinh Ton Dong (C) 114°32'E  |nol appear in [1, 7, 8, 16, 20] or on detailed maps. Probably same Vietnam,
ns Grierson Reef, but may be one half of Sin Cowe Island. 19887
South Reef I1"23'N | A tiny cay appears atop this reef on the most detailed map available. | Vietnam
(Part of North Danger Reef) | 114718 [On (he southwest end of North Danger Reef. Fringing reef is 1988
Da Nam (V) above water at low tide, P e 8
Nailuo or Xinan Jiao (C) 13, 201
\Southainpton Reefs See Hopps and Livock Reels.
[Southwest Cay 11°26'N  |Only 1,75 miles from Northeast Cay, Was a breeding place for Vietnam
(Part of North Danger Reef) [114°20'E  |birds in 1963, when it was covered with trees and guano. Export of 1974
Dao Song Tu Tay (V) guano was once carried out "on a considerable scale." Fringing reef [, 3%
Nanzi Dao (C) partly above waler al high tide. Two wells and a 12 m-high "mast" 8,12, 20]
Pugad (P) on SE side in 1963 [7, 16, 18]. Vietnam erected its first lighthouse in
the Spratlys here in Oclober 1993, and may have built an airstrip as
well [20], [Indochina Digest, 5/27/94, p. 2]. Cay is 4-6 m high
|FBIS-EAS-94-123, 6/27/94, p. 67].
Spratly Island 8°38'N 2.5 m high, flal. Covered with bushes, grass, birds and guano in Vietnam
Dao Truong Sa (V) 114°25'E  |1963. [12, 16] and [18] claim (hat area is 13-15 ha; [8] says 750 x 1974 or '75
Nanwei Dao (C) 400 m, Columbia Gazetteer 500 x 350 yards, Encyclopedia Britan- 1. 3%
Lagos (P) nica 450 x 275 m, and [6) =1 km long. 5.5 m-high obelisk at 9.20]
southern tip. Has landing strip, and perhaps a fishing port [17].
Fringing reef is above water at low tide.
Subi Reef 10°54'N  |Naturally above waler only al low tide. Surrounds a lagoon. PRC PRC
Da Su Bi (V) 114°06'E  |has constructed 3-story buildings, wharfs and a helipad herc [20]. 1988 (1,
Zhubi Dao (C) 3,7, 20)
Swallow Reef 7°23'N Treeless cay and rocks up (o 3 i high surround a lagoon. 6.2 ha Malaysia
Da Hua (or Hoa) Lau (V) 113°48'E  |[9, 16, 18]. Malaysia has drawn lerritorial seas around this and 1983/4
Danwan Jiao (C) Amboyna Cay. 70 soldiers stationed here maintain a beacon [7]. [1,7,8,
Terumbu Layang Layang (M) Has a fishing porl and a 15-room resort, including a 1.5 km air- 201
strip [3, 14]. Soil and trees have been planted on what was "{our
miles of treeless beaches and coral recfs" |FEER, 6/20/91, p. 20]
and [Christian Science Monitor, 12/1/93, p. 14].
Tennent Reef See Pigeon Reef.
Thitu Island 11°03'N 3.4 m high, covered with grass, bushes and palms in 1963. In the Philippines
1>ao Thi Tu (V) 1I4“1T'E  |pasl, occasionally inhabited by Chinese fishermen [16, 18]. 22 ha, 1968 [16],
Zhongye Dao (C) with a 5500-ft. landing strip and a marina. Two commercial flights 1971 [8].
Pagasa (P) weekly [2, 12). 100 fishermen and weathermen. Reef dries or 1978 |7]
“ Variely of flora and fauna, Sccond largest island in the Spratlys. [1.3.12]
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CONTAINMENT, ENGAGEMENT,
OR COUNTER-DOMINANCE?

Malaysia’s response to the rise of China!
Yy P

Amatav Acharya

Introduction

Coping with a rising China is a key concern for Malaysia’s security policy in the
post-Cold War era. Malaysian leaders view China’s ascendancy with mixed
feelings: as both a major economic opportunity and a potential threat to national
security and regional stability. Historic suspicions of China, derived from its past
support for communist insurgency in Malaysia and the perceived potential
of Malaysia’s substantial Chinese population to act as a fifth column, are perhaps
less important today in colouring Malaysia’s perception of China. But China’s
growing military power and its claim on the Spratly Islands, contested by
Malaysia, Taiwan, the Philippines, Vietnam and Brunei, have created new fears
of Chinese hegemony. Malaysian leaders want to avoid an openly adversarial
relationship with China, generally preferring a policy of engagement to a posture
of containment. China’s actions in the Asian economic crisis have served to
increase Beijing’s positive political image in Malaysia. But Malaysia remains
sufficiently worried about the potential of China becoming a threat to regional
security so as to prepare for confronting Beijing militarily and politically.
Malaysia is a relatively small state with internal and external vulnerabilities
characteristic of most developing countries. Post-colonial Malaysia has been
chiefly preoccupied with internal threats, notwithstanding Indonesian President
Sukarno’s war against Malaysia in the mid-1960s (called Konfrontasi) and the
Philippine claim to the Malaysian state of Sabah (which peaked in the late 1960s).
Malaysian armed forces have until recently maintained a counter-insurgency
orientation and were slow to develop self-reliance in meeting external threats. Its
multi-ethnic population, especially the fragile balance between the Malays and
Chinese, has been a key factor not just in domestic politics, but also in shaping its
foreign policy and regional security posture. But Malaysia is also a relatively
prosperous state with abundant natural resources, and it has been one of the most
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dynamic industrializing economies in the Asia Pacific region. Prosperity hag
helped to reduce ethnic strife and allowed Malaysia to devote attention ang
resources to external threats. Under Prime Minister Mahathir Mohammed, it hag
pursued an activist foreign policy both at regional and global levels. Mahathj,
has been an outspoken critic of Western political and cultural dominance, ay
ardent champion of Third World solidarity and an active participant in efforg
to build regional multilateral institutions, such as the ASEAN Regional Forum
and his very own brainchild, the East Asian Economic Gaucus (EAEC).

In dealing with China, Malaysia clearly favours a strategy of engagement,
As Abdullah Badawi, then Malaysia’s Foreign Minister, put it in 1997, “The
most important thing is engagement, not containment.”® The usage of the term
“engagement” by Malaysian officials to describe its policy towards China is g
recent practice. It seems to have been adapted from the debates in the Wegt
and Asia Pacific security meetings on the implications of the rise of China, debates
which Malaysian officials and security specialists have followed and actively
participated in. But the meaning of the term is somewhat more narrow and
specific in Malaysia than in the US, especially in terms of its objectives. As with
Indonesia (see Michael Leifer, Chapter 4, this volume), Malaysia does not seek to
influence the domestic politics of China, keeping the focus instead on China’s
external behaviour. A strategy of engagement, in the sense used by the editors of
this volume (see their Preface), is a deliberate policy of socialization of a rising
power using non-coercive methods. Its aim is not to prevent or block the growth
of the latter’s influence or status, but to ensure that any change in the regional
and global order caused by its ascendancy is peaceful. An engagement policy
is pursued through essentially non-coercive methods. It may involve the creation
of institutional constraints on the rising power’s geopolitical behaviour, accommo-
dation of its legitimate interests, and the devising of other means to transform its
policies that are deemed to be destabilizing. In contrast, containment is a strategy
pursued through coercive means in order to constrain a rising power, including
engendering its military defeat or internal collapse.

From a Malaysian perspective, a policy of engaging China means a conscious
effort by its neighbours and the international community at large to develop a
normative framework and a range of bilateral and multilateral linkages which will
constrain Chinese unilateralism and encourage its role as a peaceful and respon-
sible member of the regional and international system. Engagement is both a
process and a goal. The goal is to ensure that Malaysia benefits from the economic
opportunities offered by China’s economic growth while discouraging a Chinese
security posture that would pose a threat to Malaysia’s security interests. Malaysia’s
policy toward China is designed to create a mutual accommodation of legitimate
interests. A related objective is to maximize positive economic and functional
interdependence, which China will find costly to break. Beyond this, Malaysia
sees multilateral institutions such as the ASEAN’s external dialogue mechanism
and the ASEAN Regional Forum as an important instrument in socializing and
eventually integrating China into a system of regional norms and order.
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Yet Malaysian elites are not fully convinced that engagement, as defined
above, will work. They recognize the difficulties in creating a workable regional
mechanism for conflict prevention and resolution. As a result, Malaysian policy
exemplifies the kind of ambivalence that marks the attitude of many other Asia
Pacific nations toward Chinese power. While publicly speaking the language of
engagement, Malaysia is also quietly but firmly reorienting its security posture
that will enhance its ability to respond to Chinese provocation.

Malaysia’s perception of China as a threat

At a declaratory level, Malaysian political elites downplay the potential of China
as a threat to Malaysia’s national security. In this respect, they share the approach
of their counterparts in other ASEAN countries who are generally reluctant to
speak publicly of a “China threat,” notwithstanding their private misgivings about
the rise of Chinese power. Malaysian Prime Minister, Mahathir Mohammed,
argues that identifying China as a threat could become a self-fulfilling prophecy.
As he put it: “Why should we fear China? If you identify a country as your future
enemy, it becomes your present enemy — because then they will identify you as an
enemy and there will be tension.”

Mahathir has even argued that the rise of China should not become a
justification for an American containment posture. He once derided US naval
presence in the East Asia region as “a waste of money as there was nothing to fear
from either Japan or China.”* Some Malaysian commentators have dissociated
themselves from the so-called “China threat,” blaming it on Western governments
and analysts.

However, Malaysian defence and security planners and analysts are much
more forthcoming than its political leaders in voicing concerns about the rising
power of China. These concerns encompass three aspects. The first is the general
uncertainty in the region’s strategic climate. The chief of the Malaysian Navy
points out that one of the most serious security concerns of Malaysia is the
“uncertainties in the region’s evolving security situation and military moderniza-
tion programme by some Asian countries, and the issue of how the balance of
power is going to evolve especially where there exist competition and rivalries
between China, Japan, Russia and the US.” The rise of China is a key and
worrying factor in this climate of strategic uncertainty:

China, Japan and the US are important players that would determine
regional security developments in the Pacific Asia. The state of their
inter-relationships obviously affects the stability of the region. Thus, it is
important that the existing triangular relationship is maintained in a
state of equilibrium. . . . However, as the years progress, there exist . . .
uncertainty in the form of China’s behaviour once she attained her great
power status. Will she conform to international or regional rules or will
she be a new military power which acts in whatever ways she sees fit?®
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A related source of Malaysian concerns regarding China is the latter’s military
buildup, which for Malaysia assumes a greater significance in view of the pog.
Cold War decline of American and Russian military presence in the region,
Comparing the three regional powers, India, Japan and China, the formey
Chiel of Malaysia’s Defence Forces, General Hashim Mohammed Ali argued thay
while India is constrained by domestic problems and Japan by constitutiong|
constraints, China continued to increase its defence spending and military
modernization and threatened the use of force to support its territorial claims iy
the South China Sca.® Malaysian defence planners have noted the shift in China'y
defence posture from a people’s defence to an offensive power projection
capability, Reviewing China’s military buildup, two Malaysian officials concluded
that the new Chinese military strategy “treats the ocean as strategic space an
the navy an instrument for control of the ocean. . .. This strategy envisages
the encounter and defeat of enemies in the ocean rather than at its doorstep,”
They pointed specifically to the PLA’s emphasis on rapid reaction [orces, ereation
of naval and air assets to “meet regional contingencies,” extension of the
“operational range” and the “sustained operational capability” of the Navy,
provision of air cover for the fleet, training of highly mobile airborne troops and
the acquisition of an “amphibious offensive capability” as indicated in the creation
of a marine corps.’

The Chief of the Malaysian Army gave an even clearer hint of Malaysia’s fears
about China’s military buildup:

The country to watch today would be the People’s Republic of China,
Lately China has engaged in a large defence build-up. Besides the
purchase of 26 x SU-27 [sic] Flanker, a proposed acquisition of an
aircralt carrier and a planned procurement of the Rugsian made strategic
backfire bomber, i materialize, China’s military capabilities, especially
in its power projection will be significantly higher. Despite recent friendly
utterances, suggesting that China wants to see peace in the world and
particularly in East Asia, it seems likely that the long-term aim is
dominance, though not necessarily aggression. That surely must be the
meaning of the proposed large fleet and this factor immediately focuses
attention on the most sensitive territory in Southeast Asia — the group of
Spratly Islands.?

Of particular concern to Malaysia is the growth of Chinese naval power. This
may be especially unsettling since Malaysia historically has been a naval power
itself (in contrast to its neighbour, Thailand) and therefore feels a greater sense of
threat from a competing naval prowess. Moreover, to a larger extent than its
ASEAN neighbours, Malaysia’s security concerns have increasingly shifted from
counter-insurgency to conventional warfare, with the sea assuming a major place
n its strategic planning. As the chief of the Malaysian Navy put it, “the main
challenge . . . to the Pacific Asia region will be maritime in nature.™ In his view,
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!-(-uil”lﬂl countries are “becoming more aware and competitive over natural
rt‘;““”'"m which lie on or under the sea-beds.” Issues such as the law of the sea,
aritime houndaries, conflicting claims to oflshore territories, offshore resources,
gea-horne (trade), transit rights and piracy “are growing in importance and have
;,(,\\/ hecome sources of conflicts.”™” Malaysia itsell is involved in a number of
maritime disputes; indeed, it is the only ASEAN member to have a maritime
u.,vriun'iul dispute with all other members.

A third and more direct source of Malaysia’s strategic perceptions regarding
China relates to the Spratly Islands dispute. Four Southeast Asian countries are
involved in the Spratlys dispute with China and Taiwan. While China, Taiwan
and Vietnam claim the entire chain of islands on a historical basis, Malaysia (as
well as the Philippines and Brunei) claims portions of the Spratlys on the basis
of maritime rights under the Law of the Sea Convention. Between September
and November 1983, Malaysia troops occupied three South China Sea atolls:
Layang-Layang (Swallow Reef), Manatanani (Mariveles Reef) and Permatang
Ubi (Ardasier Bank). Malaysia is developing the Layang-Layang island into a
holiday resort and is building an airstrip on the island.

In the words of Malaysian Chief of Defence Force: “In the immediate term . . .
the biggest problem to regional stability will be the settling of the claims to the
Spratly and Paracel Islands and whether China will want to pursue its claims
militarily.”!" In the wake of the Sino—Vietnamese naval clashes in the South
China Sea in March 1988, the Spratly issue was raised from “secondary to
very much top priority” in Malaysian defence planning.'” The Director of
Military Intelligence admitted that military planners pay “serious attention” to the
protection of the Malaysian garrison on three atolls in the Spratly Islands,
which had become Malaysia’s “front line in the area.”'* The China factor, and
the more general concern with maritime security undoubtedly plays a role,
aside from increased buying power and prestige considerations, in Malaysia’s
ambitious military modernization drive. This includes the acquisition of the
British Hawk, the Russian MiG-29 Fulerum, and the US F-18 combat fighter
aircraft, large surface platforms such as 2200-ton guided missile frigates, and a
long-term programme to acquire a submarine capability (this was cancelled due
to the economic crisis).'*

China and Malaysia have explored the idea of joint development as a possible
way of resolving the Spratlys dispute;'® but Malaysian officials are sceptical of
Chinese assurances in this regard, pointing to a mismatch between Chinese
declaratory policy and its actual behaviour. In the words of the Chief of the
Malaysian Navy:

Everybody would like to believe in the wisdom, statesmanship and
restraint of the PRC. In recent years, there have been no lack of
instances of such admirable behaviour. But we are bound to ponder with
alarm the Chinese pronouncements in 1992 on the subject of the Spratly
Islands that it would not “budge an inch” over questions of sovereignty.'®
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CHAPTER 1I

INTERNAL AND EXTERNAL POLICY INPUT VARIABLES
IN THE U.S. SOUTH CHINA SEA POLICY MAKING

INTRODUCTION

The Asia-Pacific is the region which covers the Spratlys Islands
and the SCS area, where four of the world’s major powers, namely,
the United States, China, the Russian Federation, and Japan, inter-
sect, and where “the United States has large, abiding, and continu-
ing interests in preserving stability.”! In addition, since 1999, India
has also taken actions to support its intentions to extend strategic
reach into the SCS area. The existing territorial and maritime juris-
dictional disputes in this particular geographic area are likely to dis-
turb the peace and stability of the broader Asia-Pacific region, and
naturally are a grave concern of the United States. The U.S. also
has critical economic and security/strategic interests in the Spratlys/
SCS area.

The making of U.S. policy concerning the Spratly Islands and
the SCS has been influenced profoundly by both internal and exter-
nal policy input variables. Internal policy input variables in this pol-
icy-making process include U.S. economic, security/strategic,
navigation, and public order at sea interests within the region. The
development of an international legal regime concerning the use of
the ocean and changes within the international political system are
considered external policy input variables. These two sets of input
variables have had a profound impact on the maritime and security
policy-making of the ten countries bordering the SCS, in particular,
the claimant countries such as China, the Philippines, Vietnam, and
Malaysia.” The SCS policies of the major claimant countries in the
area have, in turn, affected U.S. policy toward the SCS territorial
and maritime jurisdictional disputes.

1. “U.S. Policy in the Asia-Pacific,” John S. Wolf, Coordinator for APEC, address
to the Pacific Leaders Forum, Bell Harbor International Conference Center, Seattle,
Washington, October 1, 1996, U.S. Departinent of State Disparch, October 7, 1996, Vol.
7, No. 41, p. 499,

(33)
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I. INTERNAL POLICY INPUT VARIABLES

In general, major U.S. national interests include:

® to preserve the survival of the United States as a free and
independent nation, with its fundamental values intact and
its institutions and people secure {security interest);

® to advance a healthy and growing United States economy to
ensure opportunity for individual prosperity and a resource
base for national endeavors at home and abroad (economic
interest);

® to promote a stable and secure world, where political and
economic freedom, human rights, and democratic institu-
tions flourish (world order and ideological interests); and

" to enhance a system of healthy cooperative and politically
vigorous relations with allies and friendly nations (political
interest). [emphasis added].?

In September 2001, the U.S. Department of Defense issued its
Quadrennial Defense Review Report, in which the purpose of the
U.S. Armed Forces is stated as protecting and advancing U.S. na-
tional interests. The key U.S. national interests listed in the Report
include:

® Ensuring U.S. security and freedom of action, including:
—U.S. sovereignty, territorial integrity, and freedom;
—Safety of U.S. citizens at home and abroad;
—Protection of critical U.S. infrastructure;
® Honoring international commitments, including:
—Security and well-being of all allies and friends;
—Precluding hostile domination of critical areas, particu-
larly Europe, Northeast Asia, the East Asian littoral, and
the Middle East and Southwest Asia;
—Peace and stability in the Western Hemisphere;
® Contributing to economic well-being, including:
—Vitality and productivity of the global economy;
—Security of international sea, air, and space, and informa-
tion lines of communications;
® Access to key markets and strategic resources.”

2. Quoted in Department of Defense, Office of International Security Affairs,
United States Security Strategy for the Last Asia-Pacific Region, February 1995, p. S.

3. US. Department of Delense, Quadrennial Defense Review Report, Seplember
30, 2001, p- 2.
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In the Asia-Pacific region and the SCS area, important U.S.
national interests are in tune with America’s vital national interests
as listed above, which include: trade, oil business, security and strat-
egy, and freedom of navigation. Before addressing each of these
interests in order, it is worth noting U.S. security interests and the
six principles underlining U.S. security policy in Asia. U.S. security
interests in East Asia and the Pacific include:

protecting the United States and its allies from attack;
maintaining regional peace and stability;

preserving [U.S.] political and economic stability;
contributing to nuclear deterrence;

fostering the growth of democracy and human rights;
stopping the proliferation of nuclear, chemical and biological
weapons, and ballistic missile systems;

ensuring freedom of navigation; and

reducing illicit drug trafficking.*

In order to advance the aforementioned security interests, U.S. mil-
itary forces in East Asia and the Pacific are asked to accomplish the
following fundamental security missions:

There

defending Alaska, Hawaii, and the connecting lines of com-
munications (LOCs) to the continental United States;
protecting U.S. territories and Freely Associated States for
which the U.S. has defense responsibilities;

assisting [U.S.] allies in defense;

maintaining the security of the LOCs through the Pacific as
well as the Persian Gulf, Indian Ocean, and the East and
South China Seas.’

are six basic principles which guide U.S. security policy in

Asia, namely:

assurance of American engagement in Asia and the Pacific;
a strong system of bilateral security arrangements;
maintenance of modest but capable forward-deployed U.S.
forces;

sufficient overseas base structure to support those forces;
[U.S.] Asian allies assuming greater responsibility for their
own defense; and

4. See A Strategic Framework for the Asian Pacific Rim, Report to the Congress
1992, available at <http:/russia.shaps.hawaii.edu/security/report-92.html>.
5. Ibid.
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® complementary defense cooperation.”

The U.S. security strategy toward the Asia-Pacific region was
outlined by Walter Slocombe, former Under Secretary ol Defense
for Policy under the Clinton Administration, and includes the fol-
lowing four points: (1) maintaining the vitality of bilateral treaty
alliances and friendships; (2) maintaining the U.S. military forward
presence in the region to promote stability; (3) promoting a stable,
sound, and lasting relationship with China; and (4) taking advan-
tage of the opportunities offered by multilateral fora such as the
ARF and the NEACD’ “which advance transparency, resolve ten-
sions, and improve confidence between regional powers.”™ .S,
“direct security interests and challenges” in the Asia-Pacific were
also highlighted by Slocombe, and include:

® Asia remains a concentration of powerful economically com-
petitive states with the world’s largest militaries, some of
which are nuclear armed;

® American alliances, built on undeniable mutual interests
during the Cold War, are facing new challenges and priori-
ties for responsibility-sharing;

® Ancient rivalries, set aside in times of prosperity, may re-
emerge in times of distress;

® Relations between nations with competing territorial claims
are already showing strains; unresolved claims to disputed
small insular areas and boundaries may prove especially
dangerous;

® Deep-seated ethnic tensions could increase perceptions of
unfair economic burdens; political turmoil and social unrest
could result;

= Key nations in the region are going through periods of fun-
damental political, social, and economic transition; and

m Several nations in the region have active programs for nu-
clear, chemical or biological weapons and the means to de-
liver them, which are of concern both in themselves, and for
their proliferation potential.’

6. Ibid.

7. The Northeast Asia Cooperation Dialogue was established in California in late
1993.

8. Under Secretary Walter B, Slocombe’s remarks made before the House Inter-
national Relations Subcommittee on Asia and the Pacific on May 7, 1998. For the text,
visit the U.S. Department of State’s home page at <http:/pdq.state.gov>.

9. Ibid.
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In June 2001, James A. Kelly, Assistant Secretary for East
Asian and Pacific Affairs under the George W. Bush Administra-
tion, outlined the U.S. policy in East Asia and the Pacific.'"” He said
that Japan is “the linchpin of U.S. security strategy in Asia.” The
United States hopes to build “an enhanced strategic dialogue en-
compassing both economic and security issues” with Japan. The
United States seeks a constructive relationship with China that con-
tributes to the promotion of [U.S.] shared interests in peace, stabil-
ity, and prosperity in the region.” The United States does not view
China as an enemy, but “a partner on some issues and a competitor
for influence in the region.” The United States intends either to
continue or to expand policies of cooperation with China on issues
such as the Korean Peninsula, non-proliferation, open markets, nar-
cotics trafficking, HIV/AIDS, environmental protection and sus-
tainable development. Kelly also added that, the U.S. has been, and
will continue to be, “clear and straightforward with China about
[U.S.] interests, including [U.S.] commitment to peaceful resolution
of differences with Taiwan, to the Taiwan Relations Act [TRA], and
to freedom of navigation in international waters and airspace.” By
referring implicitly to the EP-3 incident, Kelly emphasized that it is
important not to allow the U.S.-China relations to be “damaged by
miscommunication, mistrust, and misunderstanding about [the two
countries’] respective intentions and objectives.”" It is clear from
reading Kelly's testimony that the U.S. will not tolerate any attempt
to disrupt the vital sea lanes in the SCS area, and that the U.S. will
continue to show the flag in the SCS in support of exercising the
freedom of navigation and overflight in the area.

In November 2001, the U.S. Department of State reaffirmed
the country’s commitment to security in Asia and the Pacific region,
which is based on “the principles of shared strength, shared pros-
perity, and shared commitment to democratic values”.'> To ensure
shared strength, the United States will maintain a robust military
presence of 100,000 troops in East Asia and the Pacific region, and
will expand its security cooperation and military access in Southeast

10. “U.S. Policy in East Asia and the Pacific: Challenges and Priorities,” James A.
Kelly, Assistant for East Asian and Pacific Affairs, Testimony before the Subcommittee
on East Asia and the Pacific, House Committee on International Relations, June 12,
2001, available at <http://www.usinfo.state.gov/regional/ea/easec/kelly612.htm>,

11. Ibid.

12. “U.S. Commitment to Security in Asia and the Pacific Region,” International
Information Programs, U.S. Department of State, November 30, 2001, available at
<http://www.usinfo.state.gov/regional/ea/easec/>.
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Asia. The United States will also strengthen ties to its allies in the
region, in particular Japan, South Korea and Australia. In an effort
to establish new mechanisms for transparency and confidence
building, the United States will engage actively in regional security
dialogues such as ARF. In addition, the United States will provide
strong support for democracy and human rights in the region and
promote their expansion even in the most repressive societies. Fi-
nally, the United States will work through its bilateral relations with
the countries in the region and through the existing regional eco-
nomic institutions, such as the Asia Pacific Economic Cooperation
(APEC) forum, to accelerate the pace of trade and investment lib-
eralization and to promote market opening.'*

In the SCS area, the United States has abiding trade, oil, secur-
ity, strategic, and navigation interests, as addressed in detail below.

A. Trade Interests

The United States has enormous trade and economic interests
in the East Asia and Pacific region. During the 1970s and 1980s,
U.S. exports to the Asia-Pacific region grew twice as fast as exports
to the European Community.'* ITn 1995, U.S. two-way trade with
Asia accounted for more than 36 percent of total American world
trade.'” By 2001, U.S. two-way trade with East Asia and the Pacific
region reached nearly US$500 billion.'” The East Asia and Pacitic
region has surpassed Western Europe to become the largest re-
gional trading partner of the United States, both as a supplier of
U.S. imports and as a market for its exports.'” Today, the East Asia
and Pacific region is the largest consumer market in the world, ac-
counting already for more than half of all U.S. trade and supporting
millions of American jobs.'® As far as Southeast Asia is concerned,
the ASEAN stands as America’s fourth-largest trading partner,
both in terms of imports and exports. Since 1990, total U.S. trade

13, Ihid.

14. Supra note 8, p. 6.

15. Ibid.

[6. “U.S. Policy in East Asia and the Pacitic: Challenges and Priorities,” supra nole
10,

17. U.S. Economic Relations With East Asia and the Pacific, Fact Sheet released by
the Bureau of East Asian and Pacific Affairs, U.S. Department of State, October 26,
1998, available at <hUp://www.state.goviwww/regions/cap/fs-us-cap_econ_rels 981026,
html>,

18, “U.S.-East Asia Strength and Prosperity in the 21st Cenlury,” President Clin-
ton’s remarks to the Pacilic Basin Economic Council, Washington, D.C., May 20, 1996,
see U.S. Departinent of State Dispatch, Vol. 7, No. 22, May 27, 1996, p. 261.
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with member countries of the ASEAN has grown at an average
annual rate of 15 percent.'"” The United States is the leading export
market for the Philippines, Singapore, and Thailand and is the sec-
ond-largest export market for Malaysia and Indonesia.”” U.S. two-
way trade with ASEAN reached U.S. $84 billion in 1994 — a 15
percent increase over 1993.*' In 1995, the two-way trade reached
U.S.$101 billion, having expanded nearly 50percent over the past
two years. By 1999, the two-way trade had reached to U.S. $117.5
billion.** In 1995, U.S. investment in ASEAN was about U.S. $20
billion. In July 1996, the investment exceeded U.S. $25 billion.” By
1997, U.S. direct investment in ASEAN has grown to approxi-
mately U.S. $38 billion.>*

Based upon the aforementioned trade figures and the impor-
tant trade relations developed between the United States and the
countries in the region over the past several years, there can be no
doubt that once the stability and peace of the Asia-Pacific region
were disrupted by the territorial and jurisdictional disputes in the
Spratlys/SCS area, U.S. critical economic interests would also be
seriously affected. Take oil imports as an example. In 1992, the
Asia-Pacific region’s (excluding the United States) demand for oil
was 14.5 million barrels per day, which was larger than that of Eu-
rope, and which made the Asia-Pacific the second largest oil con-
suming region after North America. Seventy per cent of the Asia-
Pacific region’s oil imports came from the Persian Gulf. By the turn
of the century, it was expected that the percentage of oil imports
from the Persian Gull would increase to ninety percent.”® If the
SLOCs were cut by armed conflict erupting in the Spratlys/SCS
area as a result of territorial and/or jurisdictional disputes, the eco-
nomic interests of the countries in the Asia-Pacific region, including
the United States, would be adversely affected. Accordingly, main-
taining peace and stability in the Spratlys/SCS area is very impor-

19. U.S. Economic Relations with East Asia and the Pacific, supra note 17.

20. Ibid.

21. Secretary of State Christopher’s remarks made at the Seven-Plus-One Session
of the ASEAN Post-Ministerial Conference, Bandar Seri Begawan, Brunei, August 2,
1995, see U.S. Department of State Dispatch, Vol. 6, No. 32, August 7, 1995, p. 612.

22. See “U.S. Trade by Commodity with ASEAN (10),” U.S. Commodity Trade by
Geographic Area (1995-99), U.S. Foreign Trade Highlights, U.S. Department of Com-
merce, available at <http://www.ita/doc.gov/td/industry/otea/usfth/tabcom.html>.

23. Supra note 22.

24. U.S. Economic Relations with East Asia and the Pacific, supra note 17.

25. Supra note 2, p. 7.
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tant to help preserve U.S. economic interests in the Asia-Pacific
region.

B. Oil Interests

Begining in the early 1990s, U.S. oil companies, eyeing the oil
reserves in the Spratly/SCS area, have invested money and technol-
ogies through signing bilateral oil exploration/exploitation contracts
with countries such as China, the Philippines, and Vietnam to bring
oil ashore from near or in the disputed waters of the Spratly Islands
in the SCS area. In spite of the U.S. government’s warnings,
through which the U.S. oil companies were told that they were on
their own in assuming the risk of exploration/exploitation in dis-
puted waters, the investment and participation of U.S. oil compa-
nies in the area have steadily increased since the early 1990s.

On May 8, 1992, the U.S. Crestone Energy Corporation signed
a contract with the Chinese National Offshore Oil Company to ex-
plore oil and gas resources in an area of the Spratly Islands in the
southwestern part of the SCS. The contract area, Wan’an Bei Block
WAB21, is located to the southwest on Nanwei (Spratly Island).”®
In February 1993, it was reported that U.S. oil companies, including
Mobil, Unocal, Amoco, Exxon, Conoco and Marathon, sent teams
to Hanoi, Vietnam to talk about the possibilities of obtaining explo-
ration rights in Vietnam’s official fields, which could possibly put
them into the middle of a territorial dispute between Vietnam and
China in the Spratly Islands arca.”” In May 1994, Vietnam leased a
block containing the promising Blue Dragon structure to a consor-
tium that included the U.S. oil company Mobil. The structure was
located just west of the Crestone contract area and within the Chi-
nese claimed waters. Vietnam was also ncgotiating with Conoco
Inc., a subsidiary of Du Pont Co. of the U.S. for two blocks in the
Spratly Islands area, which overlapped China’s Crestone conces-
sion.”® In June 1994, the Philippines awarded contracts to the U.S.
o1l company Vaalco Energy and the Philippines” Alcorn Petroleum
for drilling in the Recto Bank (Nansan in Chinese) of the disputed

26. “Beijing and Hanoi Play with Fire in the SCS.” The Asian Wall Street Journal,
July 20, 1994, p. 5. For details of the contract, see the letter and the attached map
included in Proceeding of the Third Workshop on Managing Potential Conflicts in the
SCS, Yogakarta, indonesia, 29 June - 2 July 1992, pp. 183-185.

27. “Stampede for Oil: U.S. Firms Rush to Explore Vietnamese Walers,” Far East-
ern Economic Review, February 25, 1993, p. 48.

28. “Beijing and Hanoi Play with Fire in the SCS,” op. cit., p. 5.
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Spratly Islands area.” In July 1994, it was reported that the U.S. oil
companies Mobil, Atlantic Richfield, and Occidental Petroleum
had started exploration activities in Vietnam’s offshore waters near
the Spratly Islands, which were also claimed by China.*” In April
1996, Vietnam leased two oil exploration blocks in the disputed wa-
ters in the Spratly Islands to the U.S. oil company Conoco, which
covered half the zone leased by China to Crestone in May 1992.°!
Since 1999, a Vietnamese-Russian venture has operated the Dai
Hung oilfield, located near the disputed Wan’an Bei Block WAB 21
in the Spratly archipelago and was leased by China to the U.S. oil
company Crestone in 1992.

It is not clear with regard to the degree to which the U.S. oil
companies’ involvement in the oil exploration/exploitation activities
in the disputed waters in the SCS had affected decision-making re-
garding the official U.S. position on the Spratly Islands disputes and
the SCS issues. What is clear is that an eruption of armed conflict
between the disputed countries in the area would not be in tune
with the interests of U.S oil businesses and that the U.S. govern-
ment is expected to protect American commercial interests
overseas.

C. Security and Strategic Interests

As far as U.S. security and strategic interests are concerned, it
has been America’s policy to preserve peace and stability in the
Asia-Pacific region and the Spratlys/SCS area. The United States is
committed to maintain approximately 100,000 troops in the Asia-
Pacific to help keep peace and stability in the region.** In addition,
the United States has six security commitments in the Asia-Pacific
region, including security treaties with Japan, the Republic of Ko-
rea, the Republic of the Philippines, Thailand, and the Compact of
Free Association with the Republic of the Marshall Islands, the
Federated States of Micronesia, and the Republic of Palau.®3 If dis-

29. See “Flash Points: Spratly Islands,” Jane’s Defense Weekly, July 9, 1994, p. 18;
and “Troubled Waters: Philippine Offshore Oil Search Roils China,” Far Eastern Eco-
nomic Review, June 30, 1994, p. 20.

30. The China Post, July 6, 1994, p. 1.

31. “Vietnam-China: Oil Search Fuels Rising Tension in SCS,” Inter Press Service,
March 21, 1997.

32. “The Enduring Importance of American Engagement in the Asia-Pacific Re-
gion,” Anthony Lake, Assistant to President for National Security Affairs, remarks to
the Japan-American Society, Washington, D.C., October 23, 1996, in U.S. Department
of State Dispatch, Vol. 7, No. 45, November 4, 1996, p. 545.

33. For more information, see supra note 2, p. 6 and pp. 10-12.



42 CONTEMPORARY ASIAN STUDIES SERIES

putes over ownership of the islands or the right to explore and ex-
ploit marine resources were to escalate into armed conflicts in the
Spratlys/SCS area, the United States would be forced to take ac-
tions to maintain peace and stability in the region. The United
States would also be asked to increase its military presence in the
SCS area, including emergency deployment of U.S. naval vessels
and combat aircraft, as a demonstration of America’s commitment
to security in Southeast Asia, under the following scenarios:

® A Chinese attempt to interfere with maritime traffic on the
South China Sea SLOCs, perhaps in an effort to coerce the
United States, Japan, or ASEAN into accepting Chinese po-
litical demands;

® A Chinese effort to forcibly establish and maintain control
over all or most of the Spratly Islands. Such an operation
could feature the threat or use of force agaimst an ASEAN
state, either to compel acceptance of Chinese demands or to
defeat opposing military forces;

¥ Continuation or expansion of China’s “salami tactics” to
gradually assert control of more territory in the disputed ar-
eas — [or instance, the occupation of other reefs or the con-
struction of new structures in already claimed reefs;

» Conflict triggered by energy exploration or exploitation ac-
tivity, fishery disputes, accidents or miscalculations, regional
tensions, or provocative actions by one or more parties to
the dispute;

" More ambiguous uses of force by China, including selective
harassment and intimidation of regional states in the guise of
enforcement of Chinese maritime claims, protection of fish-
ermen, anti-piracy or anti-smuggling operations, or
peacekeeping or order-keeping operations in the event of a
breakdown of domestic or international order in the
region.™

The U.S. strategic and security interests in the SCS would also
be affected by the increase ol China’s capability to project its mili-
tary power to the SCS area. China has made a substantial invest-
ment in modernization of its surface and subsurface naval forces. In
1996, China ordered two Sovremenny-class destroyers from Russia,

34. Richard Sokolsky, Angel Rabasa, and C.R. Neuw, The Role of Southeast Asia in
U.S. Straiegy Toward China (Santa Monica, Rand, 2000), pp. 15-17. Cited in Zalmay
Khalilzad, et al., The United States and Asia: Toward a New U.S. Strategy and Force
Posture (Santa Monica, Rand, 2001), pp. 36-37.
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which were delivered to China in February 2000 and January 2001
respectively. The destroyer carries Sunburn supersonic missiles that
pose a major threat to the U.S. Pacific fleet.*® It was also reported
that China is now building its own nuclear-powered strategic sub-
marines after obtaining the needed technology from Russia.*® The
short-to-medium-range cruise missile system, such as Silkworm an-
tiship cruise missiles installations on the Chinese occupied Woody
Island of the Paracels in the SCS, could pose a threat to American
civilian and military shipping in the nearby area. It is believed that
the Chinese navy’s areas of operations in the SCS will be further
extended once the construction of its first light aircraft carrier is
completed and begins to serve in the year 2006.%” The U.S. military
operations and strategic planning in Southeast Asia will surely be
affected by China’s naval expansion in the SCS area.

D. Navigation Interests

It is very likely that U.S. navigation interests would also be af-
fected by any conflict arising from the territorial and jurisdiction
disputes in the Spratly/SCS area. Under the 1982 LOSC,® the dis-
puted countries in the area are entitled the rights to claim certain
part of the waters in the SCS as their respective internal waters,
territorial seas, contiguous zones, exclusive economic zones
(EEZs), continental shelves, and archipelagic waters. In addition,
certain parts of the waters in the area have been claimed as internal
waters based upon historic grounds. The U.S. right to exercise free-
dom of navigation would be restricted if armed conflict were to
erupt in the Spratlys/SCS area or if excessive unilateral claims of
maritime zones were made by the countries concerned, based upon
their territorial claims. For instance, U.S. navigation rights in the
Gulf of Tonkin and the Gulf of Thailand were affected by Viet-
nam’s declarations that certain parts of the gulfs are its historic wa-
ters, and therefore, are considered as Hanoi’s internal waters where

35. China Times (Taipei), January 19, 2001, p. 11.

36. United Daily (Taipei), January 7, 2001, p. 11; see also Jane’s Defence Weekly,
February 18, 1998, p. 37.

37. United Daily (Taipei), March 14, 2001, p. 13.

38. The United Nations Convention on the Law of the Sea, opened for signature
Dec. 10, 1982, 21 T.L.M. 1261 (1982), reprinted in The Law of the Sea: United Nations
Convention on the Law of the Sea with Index and Final Act of the Third United Na-
tions Conference on the Law of the Sea, UN Sales No. E.83.V.5 (1983). As of Septem-
ber 10, 2001, 137 countries had ratified this Convention. A list of ratifications is
available at <http://www.un.org/Depts/Treaty/final/ts2/newfiles/part_boo/xxi_6.html>.



44 CONTEMPORARY ASIAN STUDIES SERIES

the United States enjoys no navigation rights at all.’® U.S. naviga-
tion interests were restricted because of the Philippines’ declaration
that “the concept of archipelagic waters is similar to the concept of
internal waters under the Constitution of the Philippines, and
removes straits connecting these waters within the economic zone
or high sea from the rights of foreign vessels to transit passage for
international navigations.”* In February 1996, the Clinton Admin-
istration decided not to support the Southeast Asia Nuclear
Weapon Free Zone treaty, mainly because of its concern over “the
inclusion of Exclusive Economic Zones, . . . and continental shelves
in the zone, which raises questions about the consistency of the
treaty with high seas freedoms (in particular freedom of navigation)
and other principles embodied in the UN Convention on the Law
of the Sea.”*! In addition, the United States is concerned about the
uncertain situation in the SCS, where continental shelves and EEZs
have never been delimited because of territorial disputes.*

One commentator argued in 1995 that tensions in the Spratly
Islands posed no threat to navigation in the SCS area, mainly be-
cause “[mjost important SCS shipping routes pass well west of the
Spratly Islands. . . The only significant shipping route east of the
Spratly Islands is the Jakarta-Manila route that hugs the coasts of
Borneo and Palawan.”*? However, John H. Noer presents a differ-
ent view, by pointing out that blockage of shipping lanes in the SCS
area “could immediately and directly disrupt the U.S. economy.”*
He suggested that denial of the SLOCs passing the Spratly Islands
to merchant shipping in the SCS would disrupt world shipping mar-
kets. Freight rates around the world would be affected. American

39. See Statement of 12 November 1982 by the Government of the Socialist Repub-
lic of Vietnam on the Territorial Sea Baselines of Vietnam, in United Nations, The Law
of the Sea: Current Developments in State Practice, New York, 1987, p. 143.

40. See The Philippines: Declarations made upon Signature and Confirmed upon
Ratification of the UN Convention on the Law of the Sea, 1982, 10 December 1982 and
8 May 1984, in E.D. Brown, The [nternational Law of the Sea (Vol. 11): Docunients,
Cases and Tables (Singapore: Dartmouth, 1994), pp. 100-101.

41. “Southcast Asia Regional Security Issues: Opportunities for Pcace, Stability,
and Prosperity,” Winston Lord, Assistant Secretary for East Asian and Pacific Afflairs,
Statement before the Asia and Pacitic Subcommittee of the House International Rela-
tions Committee, Washington, D.C., May 30, 1996, p. 271.

42. Ibid.

43. Daniel J. Dzurek, “China Occupies Mischief Reef in Latest Spratly Gambit,” in
IBRU Boundary and Security Bulletin, April 1995, p. 66.

44, John H. Noer, Southeast Asian Chokepoints: Keeping Sea Lines of Communi-
cation Open, Strategic Forum paper No. 98, December 1996, Institule for National Stra-
tegic Studies, National Defense University.
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imports and exports would be affected by the added costs in
merchant shipping.** Alternate routes are available in the SCS area:
ships denied access to the Malacca Straits might use the Sunda
Straits, the Lombok Straits, and the Straits of Makassar. However,
John H. Noer warns that in practice,

blockage of these SLOCs would matter a great deal.
Nearly half the world fleet would be required to sail far-
ther, generating a substantial increase in the requirement
for vessel capacity. All excess capacity of the world fleet
might be absorbed, depending on the number of straits
closed and how long they remained closed. The effect
would be strongest for crude oil shipment and dry bulk
such as iron ore and coal.*®

Noer cites the experience of the closure of the Suez Canal as an
example, suggesting that a disruption of shipping in the SCS might
increase freight rates by as much as five times. In addition, war-
related uncertainty over the Spratly Islands might cause maritime
insurers to either increase rates or deny coverage in the region. As
a result, shippers might be forced to reroute shipping via safer sea
lanes, which in turn would increase shipping distance, sailing time,
and shipping costs. Regional and international trade would thus be
affected.*’

II. EXTERNAL POLICY INPUT VARIABLES

In addition to the internal policy input variables identified
above, the U.S. SCS policy decision-making process has also been
influenced by external policy input variables, such as the develop-
ment of the claimants’ SCS policies, the development of the new
ocean regime and its impact on sovereignty and maritime jurisdic-
tional claims, and the end of the Cold War and its impact on geopo-
litical and strategic situations in the SCS area. These variables have
been and continue to be the main reasons for tensions in the Spratly
Islands and elsewhere in the SCS. The national interests of the
United States, in particular promoting trade, ensuring the exercise
of the freedom of navigation, and maintaining peace and stability in
the SCS area, could possibly be affected if territorial or maritime
jurisdictional disputes between or among the claimants were esca-

45. Ibid.
46. Ibid.
47. Ibid.
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lated into serious armed conflicts. Once that occurs, the U.S. gov-
ernment would be forced to respond.

A, Scramble for Offshore Petroleum Resources

Except for the brief periods when France and Japan took ac-
tion to occupy the Spratly and Paracel [slands during the 1930s,"*
and until the mid-1960s, there has been relative peace and stability
in the Spratly Islands and the SCS area. But since the publication of
the CCOP report in 1969, which suggested that there were hydro-
carbon resources under the Yellow Sea, the East China Sea, and
implicitly the SCS,* the Spratly Islands began to attract interest
and attention from governments of littoral countries in the area, in
particular, the Philippines, Vietnam, and Malaysia. The oil crisis of
1973 hastened most of the littoral countries’ efforts to secure the
area’s resource potentials.

Military troops were sent by the Philippines, Vietnam, and Ma-
laysia to occupy the insular features of the Spratly Islands group in
vigorous pursuance of their claims. The Philippines occupied Nan-
shan Island and Flat Island in 1970, Thitu Island, Loaita Island,
Northeast Cay, and West York Island in 1971, Panata in 1978, and
Commodore Reef in 1980. Vietnam occupied Nam Yit Island,
Southwest Cay, Dungian Shazhou, Spratly Island, Sin Cowe Island,
and Amboyna Cay in 1973, and Ranging Shazhou, Central Reef,
and Pearson Reef in 1978. Malaysia occupied Swallow Reef and
Ardasier Reef in 1977, and Mariveles Reel in 1979.°" All of these
occupied islands belong to the Spratly Islands group located in the
southern part of the SCS. In 1974, the Chinese military expelled
Vietnamese forces from the Paracel Islands they occupied.”

48. For discussion, see Lu Ning, Flashpoint Sprailys (Singapore: Dolphin Trade
Press Pte. Lid., 1995), pp. 22-25.

49. The Committee for the Coordination of Joinl Prospecting for Mineral Re-
sources in Asian Offlshore (CCOP) is one of the commiltees under the UN Economic
Commission for Asia and the Far East (ECAFE). For the 1969 report, sce K.O. Emery,
ct al., “Geographical Structures and Some Water Characteristics of the East China Sea
and the Yellow Sea,” Technical Advisory Report, Technical Bulleting, No. 2, 1969, pp. 3-
43,

50. Sce Pan Shiying, “The Nansha Islands: A Chinese Point of View,” Window, Sep-
tember 3, 1993, table on p. 29.

S1. Tor detail account, see Marwyn S. Samucls, Contest for the SCS (New York and
London: Methuen, 1982), ch. 6, pp. 98 - 117; David Muller, China’s Lmergence as a
Maritime Power (Boulder: Westview, 1983), pp. 152-154; Gerald Sepal,  Defending
China (New York & London: Oxford University Press, 1985), pp. 197-210; Chi-kin Lo,
China's Policy Towards Tervitorial Disputes: The Case of the SCS Islands (New York &
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Domestic legislative measures were also taken by the Philip-
pines, Vietnam, and Malaysia to consolidate their respective sover-
eignty and maritime jurisdictional claims. In December 1979, for
instance, Malaysia published a map showing its territorial waters
and continental shelf boundaries.”® In May 1980, the country also
proclaimed a 200-nautical-mile EEZ.* In June 1978, the Philip-
pines proclaimed Presidential Decree No. 1596, in which Manila de-
clared 33 islands, cays, shoals and reefs contained in a delimited
area (known as Kalayaan) of the Spratly Islands to be Philippine
territory.>* Also in June 1978, under Presidential Decree No. 1599,
the Philippines proclaimed a 200-nautical mile EEZ, claiming sov-
ereign rights over this economic zone for exploration, exploitation,
conservation and management of all natural resources, including
the seabed and its subsoil.> In May 1977, after approval by its
Standing Committee of the National Assembly, Vietnam declared
the limits of the country’s territorial sea, contiguous zone, exclusive
economic zone, and the continental shelf.>® Although no maritime
legislative measures had ever been taken by China to bolster its
sovereignty and jurisdictional claims in the SCS area during the
1970s, military actions were taken to route Vietnamese troops from
the Paracel Islands they occupied. In addition, the Chinese Ministry
of Foreign Affairs reacted strongly to a white paper entitled “Viet-
nam’s Sovereignty over Hoang Sa (Paracel Islands) and Truong Sa
(Spratly Islands) Archipelagoes,” issued in September 1979 by the

London: Routledge, 1989), pp. 53-60; Lu Ning, Flashpoint Spratlys (Singapore: Dolphin
Trade Press Pte Ltd., 1995), pp. 74-86; Greg Austin, China’s Ocean Frontier: Interna-
tional Law, Military Force and National Development (St. Lenoards, Australia: Allen &
Unwin Australia Pty Ltd., 1998), pp. 73-77.

52. See R. Haller-Trost, “Some Comments on the Territorial Sea and Continental
Shelfl Map of Malaysia,” in Ocean Yearbook 12, edited by Elisabeth Mann Borgese
(Chicago and London: The University of Chicago Press, 1996), pp. 316-333; Daniel J.
Dzurek, “Boundary and Resource Disputes in the SCS.” in Ocean Yearbook 5, edited
by Elisabeth Mann Borgese and Norton Ginsburg (Chicago and London: The Univer-
sity of Chicago Press, 1985), pp. 282; and Maritime Claims of Coastal States, in  Mari-
tirne Claims Manual, U.S. Department of Defense, document number DoD 2005 1-M,
dated January 1997, pp. 2-294, available at <http://web7.whs.osd mi/html/20051m.htm>.

53. Daniel J. Dzurek, “Boundary and Resource Disputes in the SCS” and Maritine
Claims Manual, ibid.

54. The decree can be found in Pacifico A. Castro, ed., The Philippines and the Law
of the Sea (Manila, Philippines, Foreign Service Institute, 1983), pp. 38-39.

55. For the decree, see ibid., pp. 41-44.

56. See Myron H. Nordquist and Choon Ho Park, eds., North America and Asia-
Pacific and the Development of the Law of the Sea: Treaties and National Legislation
(Dobbs Ferry., New York: Oceana Publications, 1981), pp. 4-5.
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Vietnamese Ministry of Foreign Affairs. The Ministry published a
document in January 1980 to prove China’s “indisputable sover-
eignty over Xisha (Paracel Islands) and Nansha (Spratly Islands)”
and to explode “the fallaciousness of the Vietnamese authorities’
claims”.”’

Seeking and competing for offshore petroleum resources under
the waters adjacent to the disputed islands in the SCS remains one
of the potential triggers for maritime conflicts in the SCS. Recent
developments concerning exploration and exploitation activities in
the area and conflicts resulted from conducting the activities by the
claimant countries will be addressed later.

B. The Establishment of A New Ocean Regime

The convening of the Third United Nations Conference on the
Law of the Sea (UNCLOS III) in December 1973 and the adoption
of the LOSC in April 1982°% also had a great impact on maritime
politics in the SCS area. Originally, the 1982 LOSC was drafted for
the purpose of establishing a new ocean regime. It was generally
expected that this “Charter for the Oceans™ would help regulate
coastal states’ behaviors in matters dealing with different uses of
the oceans, and then help minimize maritime conflicts, and main-
tain and improve public order at sea. Ironically, however, the
adopted Convention has become one of the major reasons for
coastal states’ taking actions and counter-actions® in the SCS area
to bolster their sovereignty and maritime jurisdictional claims. As a
result, the preexisting maritime tensions in the SCS escalated.

The LOSC was adopted on April 30, 1982, and opened for sig-
nature at Montego Bay, Jamaica on December 10 of the same year.

57. “China’s Indisputable Sovereignly Over the Xisha and Nansha Islands,” Beifing
Review, February 18, 1980, pp. 15-24.

58. The first (organizational) session of the UNCLOS T was held in New York
between December 3 and 14, 1973, The twelfth (signing) session was held in Montego
Bay, Jamaica, December 6-10, 1982.

59. A variety of these actions and/or counter-actions are enumerated by Mark J.
Valencia in a paper studying the relationship between China and the SCS dispules,
which included: “using military force; ‘showing the flag’; occupying and fortifying islets;
building up submerged fcatures; establishing structures and markers on islands; estab-
lishing scientific research stations supposedly mandated by international organizations;
enacting laws; incorporating the arca into near provinces; publicizing maps showing
claims; allowing lourists and journalists to visit ‘their” islands; and granting concessions
to oil companies in claimed areas.” See Mark J. Valencia, China and the SCS Disputes,
Adelphi Paper 295, the International Institute for Strategic Studies, Oxlord Universily,
1995, p. 8.
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Numerous new concepts relating to the use and utilization of the
oceans were developed in the Convention such as “transit passage,”
“archipelagic waters,” “Exclusive Economic Zone,” and “Interna-
tional Sea-Bed Authority,” to name a few. Despite the refusal of a
few states (such as the United States, Great Britain, and West Ger-
many)® to sign the Convention because of disagreements over the
deep sea-bed mining provisions, the substantive rules of the Con-
vention were largely endorsed by most states in their respective na-
tional legislation before it finally entered into force on November
16, 1994.51

The 1982 LOSC permits coastal states to establish EEZs that
comprise the seas and natural resources, living and non-living,
within 200 nautical miles of their coastlines.®> Under Article 121,
except rocks which “cannot sustain human habitation or economic
life of their own,”®® and therefore “shall have no exclusive eco-
nomic zones or continental shelf,”®4, an island, defined as “a natu-
rally formed area of land, surrounded by water, which is above
water at high tide,”®, can have its own territorial sea, contiguous
zone, EEZ, and continental shelf.®® Mainly because of these rulings,
a large portion of the waters in the SCS is now included in the new
EEZ and continental shelf boundaries of a number of SCS littoral
states. The problems of maritime boundary demarcation and over-
lapping EEZ claims also arose, given the fact that the SCS is a semi-

60. Mainly because Part XI of the 1982 LOSC was substantively revised in accor-
dance with the deep sea-bed policy demands from the industrialized countries, in partic-
ular, the United States, and because the Agreement relating to the Implementation of
Part XI of the 1982 LOSC was adopted by the UN General Assembly on July 28, 1994,
the U.S. government transmitted the 1982 LOSC and the 1994 Agreement to its Senate
in October 1994 for consent to accede to the Convention and to ratify the 1994 Agree-
ment. While the U.S. accession to the 1982 LOSC is still pending, major industrialized
countries such as Germany, France, the United Kingdom, and Belgium ratified or ac-
ceded to the 1982 LOSC on October 14, 1994, April 11, 1996, July 25, 1997, and Novem-
ber 13, 1998, respectively. See Table showing the current status of the United Nations
Convention on the Law of the Sea and of the Agreement relating to the implementa-
tion of Part XI of the Convention, available at <http://www.un.org/Depts/los/los94st.
htm>.

61. Under Article 308, “the Convention shall enter into force 12 months after the
date of deposit of the sixtieth instrument of ratification or accession.” The sixtieth coun-
try (Guyana) ratified the Convention was on November 16, 1993. Accordingly, the 1982
LOSC entered into force on November 16, 1994,

62. See Article 56 of the Convention.

63. Article 121(3) of the Convention.

64. ibid.

65. Article 121(1).

66. Article 121(2).
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enclosed sea.®” Moreover, based upon the ruling provided in the
Convention that a total of 1,500 square kilometres of territorial sea
(based on the calculation of 12 nautical miles of territorial waters)
and some 430,000 square kilometres of maritime economic zone
(calculated on the basis of 200 nautical miles of EEZ) can legally be
claimed by a country that owns an island,®® actions such as landing
troops or setting up sovereignty markers on unoccupied features
were taken by the claimant countries in the area to consolidate
their territorial and maritime jurisdictional claims.

It should be noted here that most SCS littoral states, namely
China, Indonesia, Malaysia, the Philippines, Singapore, Thailand,
and Vietnam, signed the document on December 10, 1982, the date
the Convention was opened for signature.®® However, right before
singing the 1982 LOSC, the Vietnamese government issued a state-
ment on territorial sea baselines on November 12, 1982, in which
Hanoi announced the coordinates of the points which were con-
nected as straight baselines from which the territorial sea of its con-
tinental territory was to be measured. Vietnam also declared, inter
alia, that the maritime boundary line in the Gulf of Tonkin™ be-
tween China and Vietnam should be delineated in accordance with
the June 26, 1887 Convention of frontier boundaries signed be-
tween France and the Qing Dynasty of China. The Convention
states that the part of the Tonkin Gulf appertaining to Vietnam con-
stituted its historic waters and is subject to the juridical regime of
internal waters of the country, and that the Paracel and Spratly Is-
lands belong to Vietnam, whose baselines for measuring the
breadth of the territorial sea would be drawn at another time.”" On
November 28, 1982, China protested the Vietnamese claims, stating
that “the so-called boundary line in the Beibu Gulf as asserted by
the Vietnamese Government is illegal and null and void,” and reit-

67. Article 122 of the Convention defines the term “enclosed or semi-enclosed sea”
as “a gull, basin or sea surrounded by two or more States and connected to another sca
or the occan by a narrow outlet or consisting entirely or primarily of the territorial seas
and exclusive economic zones of two or more coastal States.”

68. Provided that the island passes the test stated in paragraph 3 ol Article 121.

69. Brunei signed the Convention on December §, 1984. Taiwan is nol a member of
the United Nations and therefore was unable to sign the document.

70, "The Gulf of Bac Bo in Vietnamese and the Beibu Gull in Chinese.

71. See Statement of 12 November 1982 by the Government ol the Socialist Repub-
lic of Vietnam on the territorial sea basclines ol Viet Nam, which can be found in The
Law of the Sea: Current Developments in State Practice, published by the Oflice of the
Special Representative ol the Secretary-General for the Law of the Sea, United Nations
(New York: United Nations, 1987), pp. 143-144.
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erating that “Xisha Islands and Nansha Islands are an inalienable
part of China’s sacred territory.””* The dispute between China and
Vietnam over the maritime boundary in the Gulf of Tonkin was
settled after the two countries concluded the agreements on the de-
marcation of territorial waters, the exclusive economic zone and
continental shelf, and fishery cooperation in the Gulf of Tonkin on
December 25, 2000.73

France, a non-SCS country, also submitted a note to the Secre-
tary-General of the United Nations to present its view concerning
the drawing of the baselines of Vietnam'’s territorial sea and its his-
torical waters claim in the Gulf of Tonkin.”* The French govern-
ment stated that “the drawing of the baseline of Viet Nam'’s
territorial sea between points Al and A7 is at variance with the
well-established rules of international law applicable to the mat-
ter,”” and therefore, “that segment of the baseline cannot be in-
voked vis-d-vis the French Government.””® The French government
also questioned Vietnam’s historical waters claim in the Gulf of *
Tonkin.”” Other countries in the SCS area, in particular Thailand
and Singapore, also issued statements to challenge the aformen-
tioned Vietnamese claims on November 22, 19857 and December
5, 1986, respectively.

During the 1980s, no SCS littoral states ratified the 1982
LOSC, except the two archipelagic states, the Philippines and Indo-
nesia. The declaration, made by the government of the Philippines
upon signature and confirmed upon ratification of the 1982 LOSC
on December 10, 1982 and May &, 1984, however, was protested by
several countries, including China, Vietnam, the former USSR, By-

72. For the statement by China, see The Law of the Sea: Current Developments in
State Practice, ibid., p. 145.

73. “China, Viet Nam Sign Agreements,” Beijing Review, Vol. 44, No. 2, January 11,
2001, pp. 9-10.

74. For Note of France, see The Law of the Sea: Current Developments in State
Practice, ibid., p. 146.

75. Ibid.

76. Ibid.

77. Ibid.

78. For the Statement by the Ministry of Foreign Affairs of Thailand on the
Vietnamese claims concerning the so-called historical waters and the drawing of base-
lines, see The Law of the Sea: Current Developments in State Practice, ibid., pp. 147-148.

79. For the Note dated 5 December 1986 setting out the position of the Govern-
ment of the Republic of Singapore on the Vietnamese claims concerning the so-called
historical waters and the drawing of baselines, see The Law of the Sea: Current Develop-
ments in State Practice No. I1, published by Office for Ocean Affairs and the Law of the
Sea, United Nations (New York: United Nations, 1989), pp. 84-85.
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elorussia, the former Czechoslovakia, the Ukraine, Bulgaria, Aus-
tralia, and the United States.® China and Vietnam protested the
declaration mainly because the Philippines claimed that it exercised
sovereign authority over the Kalayaan Islands, which are part of the
Spratly Islands also claimed by China and Vietnam. The former So-
viet Union, Byelorussia, the Ukraine, the former Czechoslovakia,
Bulgaria, Australia, and the United States objected to the declara-
tion because it stated that the concept of archipelagic waters in the
1982 LOSC was similar to the concept of internal waters under the
Constitution of the Philippines.®'

In addition to the aforementioned national legislative actions,
. policy statements, or protests, there were other actions taken by the
claimant countries in the SCS area to uphold sovereignty and mari-
time jurisdictional claims, including landing troops and setting up
sovereignty markers on unoccupied features in the Spratly Islands
group and arresting foreign fishermen operating in the waters
claimed. In 1988, Chinese troops, for the first time moved into the
Spratly Islands group, occupying Fiery Cross/NW Investigator Reef,
Johnson Reef, Dongmen Island, Graven Reef, Subi Reef and
Guarteron Reef. Vietnamese troops landed on Barque Canada
Reef in 1987, West Reef, Tennent Reef, Ladd Reef, Discovery
Great Reef, East Reef, Alison Reef, Cornwallis Reef, Petley Reef,
South Reef, and Collins Reef in 1988, Qiong Reef and Bombay
Castle in 1989, Price of Wales Bank and Vanguard Bank in 1990,
and Prince Consort Bank in 1991.%> The active physical occupation
of the features of the Spratly Islands group resulted in a naval skir-
mish between China and Vietnam in March 1988. Although Malay-
sia did not take action to occupy more new features in the Spratly

80. For the declaration, see E.D. Brown, The International Law of the Sea Volume
11: Documents, Cases and Tables (England: Dartmouth Publishing Company Limited,
1994), pp. 100-101. For objections to the declaration, see United Nalions, Mullilateral
Treaties Deposited 866-868, cited in J. Ashley Roach and Robert W. Smith, United
States Responses to Fxcessive Maritine Claims, second edition (The Hague/Boston/
London: Martinus Nijhoft Publishers, 1996), p. 403; Diplomatic Note delivered January
29, 1986, [rom American Embassy Manila, pursuant to instructions in State Department
telegram 115912, April 17, 1985. American Embassy Manila telegram 03261, January
29, 1986, cited in United States Responses to Excessive Maritime Claims, p. 403; The
International Law of the Sea Volume 1: Documents, Cases and Table, 101-103; and The
Law of the Sea: Declarations with respect to the United Nations Convention on the Law
of the Sea and to the Agreement relating to the hnplementation of Part X1 of the United
Nations Convention on the Law of the Sea {Uniled Nations Publication, Sales No.
E.97M.3).

8t. Ibid.

82. Pan Shiying, supra note 50, p. 29.
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Islands group, its government announced in 1991 that Swallow Reef
(Terumbu Layang Layang), garrisioned by Malaysian troops, was to
be made into a tourist resort with the completion of a hotel and an
airstrip capable of handling small civilian and military aircraft.®?

The establishment of a new ocean regime and the adoption of
the 1982 LOSC indeed had a profound impact on national ocean
policies and regional maritime politics in the SCS. National ratifica-
tions of the 1982 LOSC and the follow-up policy measures taken by
the countries in the SCS area to implement the convention have
complicated the sovereignty and maritime jurisdictional disputes
and made the settlement of the disputes more difficult. As argued
by Allan Shephard, “the EEZ concept has given a spurious legiti- -
macy to the phenomenon of ‘creeping annexation’ carried out via
diplomatic proclamations and occasionally followed up by physical
occupation. In this way the LOSC has exacerbated preexisting mar-
itime tension in the SCS.”* Bob Catley and Makmur Keliat also
point out that the LOSC “almost certainly intensified competition
for the islands by recognizing clearly the rights to EEZ without set-
ting out just as clearly how disputes over such zones might be as
certainly resolved”.®® It is clear that the making of U.S. policy to-
ward the territorial and jurisdictional disputes in the SCS has been
and will continue to be influenced by these external policy input
variables.

C. Geopolitical and Strategic Changes in Southeast Asia

The collapse of the Soviet Empire in late 1980s signified the
end of the Cold War. The international system was thus trans-
formed from bipolar to multipolar, and the United States became
the only superpower in the world. In response to the end of the
Cold War, the United States planned to reduce its forward
deployed military forces in the East Asia-Pacific region throughout
the 1990s. Starting in 1991, the United States withdrew its forces
from Subic Bay Naval Base and Clark Air Base in the Philippines.
The withdrawal of U.S. forces from the Philippines was completed

83. “Malaysia Plans Airstrip on Disputed Atoll,” Far Eastern Economic Review,
September 12, 1991, p. 14.

84. Allen Shephard, “Maritime Tensions in the SCS and the Neighborhood: Some
Solutions,” Studies in Conflict and Terrorism, Vol. 17, 1993, p. 185.

85. Bob Catley and Makmur Keliat, Spratlys: The Dispute in the SCS (Aldershor/
Brookfield USA/Singapore/Sydney: Ashgate Publishing Limited, 1997), p. 68.
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on November 24, 1992.%° The former Soviet Union also withdrew its
forces from Cam Ranh Bay in Vietnam during the very early 1990s.

As a result of the end of the Cold War and the follow-up re-
duction of the U.S. and Soviet military presence in the SCS area, it
was speculated that a new “power vacuum” situation had emerged
and that China was considered the only country having both the
capability and the intention to become a dominant power in the
SCS area. China’s actions taken in the Spratly Islands during the
late 1980s and early 1990s seemed to reinforce the perception of a
“China threat”.

In addition, there was a growing uncertainty and sense of inse-
curity among Southeast Asian nations. Before the end of the Cold
War, the U.S. forces at Subic Bay and Clark Field in the Philippines
and the Soviet forces at Cam Ranh Bay in Vietnam provided a de-
terrent effect against a number of potential threats in the SCS area.
But in the 1990s, Southeast Asian nations could not but rely more
on their own defense efforts to confront potential conflicts in the
area. As a consequence, there was an increase in national defense
budgets and arms procurements in countries such as the Philip-
pines, Malaysia, and Indonesia. Moreover, several regional at-
tempts were made, aiming at establishing a regional security
dialogue to help diminish or manage the potential conflicts in the
SCS area.

The first of the three following sections summarizes the Chi-
nese actions taken during the late 1980s and early 1990s. The sec-
ond analyzes the counter-actions taken by other SCS littoral states
in response o the Chinese behavior in the area. The third section
examines those regional attempts, aimed at alleviating tensions and
preventing disputes from escalating into serious armed conflict in
the SCS area.

D. *“China Threat” in the South China Sea Area?

In 1987, it was reported that the Chinese geophysical survey in
the waters surrounding the Spratly Islands was completed. The re-
sult of the survey suggested that the Spratly Islands contained large
quantities of oil and gas deposits.*” Also in 1987, China decided to

86. Sce Background Notes: Philippines, August 1999, released by the Bureau of
East Asian and Pacific Affairs, U.S. Department of State, available at <http://www,
state.goviwww/background_notes/philippines_0899_bgn html>.

87. Zhong-yang-zhi-bao (Central Daily News), Taipei, Taiwan, February 26, 1988, p.
|
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separate Hainan Island from Guangdong Province, making it a
province in its own right.”® China declared the Spratly Islands to be
the “strategic border” of Hainan province.” In January 1988, a con-
ference was held in Beijing to examine all kinds of issues in relation
to the Spratly Islands.”® In February 1988, China began to construct
a permanently-occupied observation station on Fiery Cross.”’ One
month later, Chinese and Vietnamese ships exchanged fire in the
waters near Johnson Reef in the Spratly area.®* Since the 1988 na-
val skirmish, there have been indications that China is considering
military means to settle the Spratly Islands dispute.”

In April 1988, China accused Vietnam of landing war prepara-
tions around the disputed Spratly Islands.®* In May 1988, it was re-
ported that there were twenty Chinese and thirty Vietnamese
warships in the Spratly area.” In March 1989, a Spratly Front Line
Headquarters was established to command a patrolling mission in
the Spratly area.”® In August 1989, China placed “sovereignty
markers” on six features of the Spratly Islands group.”” In Septem-
ber 1989, the Chinese Ministry of Foreign Affairs issued a state-
ment, demanding the withdrawal of all Vietnamese forces from the
Spratly Islands.”® It was reported that the Chinese navy was prepar-
ing for actions against Vietnam in the Spratly Islands in late 19809.
However, the planned military actions were cancelled, mainly be-
cause of a shortage of funds and the foreign policy consideration of
not being further isolated from the international community after
the Tiananmen Square massacre in June 1989.%°

In August 1990, in an effort to allay ASEAN’s fear over Beij-
ing’s actions in the SCS area, Li Peng, the Chinese Premier, pro-
posed during a press conference held in Singapore that “China is

88. Central Daily News, September 4, 1997, p. 7,

89. Michael Bennett, “The People’s Republic of China and the Use of International
Law in the Spratly Islands,” Stanford Journal of International Law, vol. 28, 1992, p, 428,

90. People’s Daily (oversea edition), January 13, 1988, p. 4.

91. John W, Garver, “China’s Push through the SCS: The Interaction of Burecau-
cratic and National Interests,” The China Quarterly, 1992, p. 1008.

92. For a detailed Chinese report on the incident, see People’s Daily (oversea edi-
tion), April 1, 1988, p. 1.

93. Michael Bennett, supra note 89.

94. See Washington Post, April 6, 1988, p. 32.

95. “Conlflict in Spratlys Spur Rift between Hanoi and Moscow,” The Christian Sci-
ence Monitor, June 14, 1988, p. 8.

96. Shi-je-zhi-bao (World Journal), March 16, 1989, p. 31.

97. World Journal, August 7, 1989; Central Daily News, August 8, 1989, p. 1.

98. Central Daily News, October 10, 1989, p. 4.

99. John W. Garver, supra note 91, p. 1015.
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ready to join elforts with Southeast Asian countries to develop the

Spratly Islands, while putting aside for the time being the question |

of sovereignty.”'"’ The same proposal was restated by the Chinese '

delegation during the Second Workshop on Managing Potential

Conlflicts in the SCS held in Bandung, Indonesia in July 1991.'%! ‘

However, the idea was not much different [rom the one given in ‘

1978 when China proposed to shelve the issue of sovereignty over

the Diaoyu (Senkaku) Islands in the East China Sea and jointly de-

velop the islands with Japan, which also claims sovereignty over the

Diaoyu Islands.'™ In addition, the proposal did not mean that

China had decided to suspend its efforts to consolidate control in

the SCS. In fact, actions had continuously been taken by China in

support of its sovereignty claims since 1991. "
In October 1991, it was reported that the Chinese Standing

Committee of the National People’s Congress was in the process of

deliberating a draft law on territorial seas and contiguous zones.'"?

In January 1992, the vice-governor of Hainan Province, accompa-

nied by three generals and 132 officials, conducted high-ranking

Chinese inspection of the Spratlys to date. Seven “sovereignty

markers” were placed on James Shoal, and one “inspection memo-

rial marker” on Yongshu Jiao (Fiery Cross).'"™ On February 25,

1992, the Law on the Territorial Sea and the Contiguous Zone of

the People’s Republic of China was adopted.'”In May 1992, a con-

tract was signed between China’s National Offshore Oil Company

and Crestone Energy Corporation of the United States in the area

near Wan’an Tan (Vanguard Bank) in the Spratly Islands group.'™

The Vietnamese Foreign Ministry issued a statement, protesting

100. “Reefl Knots: China Secks ASEAN Support for Spratly Plan,” fur Eastern Eco-
nomic Review, August 30, 1990, p. 11.

101, See Proceedings of the Workshop on Managing Polential Conflicts in the SCS,
Bandung, July 15-18, 1991, Annex O: Speech on Political and Security Issues by Wang
Ying-fan, pp. 191-194.

102, World Journal, September 8, 1990, p. 1. For recent developments of the dispute,
sce Hungdah Chiu, “An Analysis of the Sino-Japancse Dispute over T'aoyutai I[slets
(Senkaku Gunto),” Chinese Yearbook of International Law and Affairs, Vol. 15 (1996-
1997), pp. 9-31.

103. World Journal, October 28, 1991, p. 2.

L04. World Journal, January 23, 1992, p. Al0.

105, The official English version of the law is reprinted in Burcau of Occans and
International Environmental and Scientific Affairs (BOIESA), United States Depart-
ment ol State, Limits in the Scas: Straight Baselines Claim: China, No. 117, July 9, 1996,
pp. 11-14,

106, Barry Wain, “Beijing and Hanoi Play with Firc in SCS,” The Asian Wall Street
Journal, July 20, 1994, p. S.
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that the contract “seriously violated Vietnam’s sovereign rights
over its continental shelf and exclusive economic zone.”!*” Despite
the Vietnamese protest, China warned that it would use its navy, if
necessary, to enforce the contract.'“®About two months later, China
placed a “sovereignty marker” on Nanxun Jiao (Gaven Reef) of the
Spratly Islands group.'®?

In July 1994, it was reported that China had deployed two war-
ships in the Spratly area to prevent the Vietnamese from re-supply-
ing a rig which was drilling in a corner of the Crestone contract
area.!'® In late January 1995, a group of local officials from Hainan
Province, led by the governor, visited the Spratly Islands. During
the visit, fifteen “sovereignty markers” in total were placed on
Zengmu Ansha (James Shoal). In early February 1995, the Philip-
pines detected that structures had been built by China on Meiji Jiao
(Mischeif Reef). The reef was also claimed by Manila and was lo-
cated just 200 or so kilometres from Palawan Island of the Philip-
pines. Videl Ramos, president of the Philippines, accused China of
deploying armed vessels in the waters adjacent to the disputed
teef

To back up its actions in the contested Spratly area, China had
been strengthening its military power since the late 1980s, upgrad-
ing its naval and air capabilities. As a result of this strategic consid-
eration, China’s navy and air force have received a disproportionate
share of the Chinese military budget in recent years.''? A large
amount of China’s military budget was spent on acquiring advanced
foreign-made weapon systems and technology, including bombers,
long-range transports, airborne warning and control planes, high al-
titude interceptors, submarines, ballistic missiles and aerial refuel-
ing technology. In addition, airstrips, airbases, airplane hangars,
ports and other military facilities were built on the islands con-
trolled by Chinese troops in the SCS to help increase China’s strik-
ing capability.

107. “China Stirs the Pot,” Far Eastern Economic Review, July 9, 1992, p. 14.

108. Barry Wain, op. cit.

109. Lein-he-bao (United Daily News), Taipei, Taiwan, December 1, 1992, p. 10.

110. United Daily News, Taipei, Taiwan, July 22, 1994, p. 1.

111, See “Territorial Imperative,” Far Eastern Economic Review, February 23, 1995,
pp. 14-16; also “Making Mischief,” The Economist, February 18, 1995, p. 28,

112. See Yihong Zhang, “China Heads toward Blue Waters,” International Defense
Review, November 1993, p. 879; also David Shambaugh, “Time for China to Address
Worries about Its Military Intentions,” International Herald Tribune, November 8, 1993,
p. 8.
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In July 1990, China completed the construction of a major air-
strip on Woody Island (Yunghsing Island), the largest of the Paracel
archipelago. The runway was reported to be 2,600 meters long and
could accommodate any aircraft of the People’s Liberation Army
(PLA). Accordingly, the airfield extended aircover for Chinese na-
val and merchant vessels sailing to and from the nearby Spratly Is-
lands.'"* In October the same year, it was reported that China had
acquired aerial-refueling kits from Iran, and that the China’s South
Sea fleet’s naval aviation arms was expected to be the first unit to
be equipped with the technology. This refueling capability is impor-
tant to China’s military actions in the Spratly Islands, mainly be-

cause it could help overcome the problem of the inability of

Chinese aircraft to provide air cover for its warships against
Vietnamese fighters.''* In 1992, China acquired the French-made
Naval Crotale surface-to-air missile system, which was placed on
the refitted Luda-class destroyers. Also in 1992, China began build-
ing 27 Jianghu-class frigates.''®> During the period between 1992
and 1993, China purchased 26 Sukhois 27 fighter aircraft, 10 /L76
heavy transport aircraft, and 100 S300 surface-to-air missiles from
Russia.''® In April 1993, it was reported that China transferred
three Romeo-class convention submarines from its North Sea Fleet
to the South Sea Fleet to help patrol the contested areas of the
SCS."7 In August 1993, China was constructing a naval port near
the airstrip on Woody Island.'"™ In March 1994, China deployed ad-
ditional warplanes at the airbase on Woody Island.'™ In May 1994,
China launched its first new indigenous diesel submarine, Wuhan-
class.'?"

In October 1994, a Chinese Harn-class submarine was involved
in a three-day encounter with the U.S. carrier USS Kitty Hawk in

113. *China Boosts Presence in SCS,” International Defense Review, May 1994, p. 10;
also China Post (Taipei, Taiwan), March 7, 1994, p. 1; and United Daily News, March 6,
1994, p. 4.

114. “Fuel for Thought,” Far Eastern Economic Review, October 4, 1990, p. 8.

115. Allen Shephard, supra note 84, p. 186.

116. “Power Game,” Asia 1994 Yearbook, p. 22; Tai Ming Cheng, “Sukhois, Sams,
Subs: China’s Steps Up Arms Purchases from Russia,” Fur Eastern Lconomic Review,
April 8, 1993, p. 23; and Yihong Zhang, supra note 102, p. 880.

117, *Quiet Menace,” Far Eastern Economic Review, April 8, 1993, p. 9.
118. The China Post, August 22, 1993, p. 11.
119. China Post, March 7, 1994, p. 1.

120. Barbara Starr, “‘Designed in China’: A New SSK Is Launched,” June’s Defense
Weekly, August 13, 1994, p. 3.
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the Yellow Sea.*?' The incident was viewed by U.S. officials as “one
of the clearest indications of China’s intentions to deploy its navy as
a blue water force.”'?* In November 1994, China signed an agree-
ment to purchase four Kilo-class submarines from Russia.'?®* The
first of the four purchased submarines was transported to the Chi-
nese North Sea Fleet in February 1995.'2* In September 1996,
China signed a contract to purchase two Sovremenny-class destroy-
ers from Russia. The first destroyer was delivered to China in Feb-
ruary 2000 and the second in January 2001. The purchased
destroyers carry Sunburn supersonic missiles that can threaten the
defense of U.S. warships. China tested firing the Sunburn super-
sonic missiles at sea in November 2000.'%> It was also observed that
China’s navy had received increased investments from its govern-
ment to deploy advanced ballistic missile submarines, as well as
new nuclear-powered attack and diesel-electric submarines.’?® Af-
ter obtaining the needed technology from Russia, China began to
build its own nuclear-powered strategic submarines, expected to be
completed in 2001.?” In addition, China is now building one 10,000
metric ton aircraft carrier, which is expected to join the PLA Navy
in 2006.'2® Moreover, in 1999, China purchased 40 Su-30MKK fight-
ers from Russia. The first ten of the deal were delivered to China in
December 2000. The Chinese purchased 28 Su-27 fighters from
Russia, also delivered to China by the end of 2000.1%°

Since an increase in defense budget is often viewed as one of
the important indicators of a country’s strategic intentions or priori-
ties, it is also important to take a look at the continuing increases in
China’s defense budget since the late 1980s. In 1988, China’s de-
fense budget was Y21.5 billion.'*® The budget was increased to

121. The incident was confirmed and reported in December 1994. See United Daily
News, December 16, 1994, p. 3.

122. “‘Han Incident’ Proof of China’s Naval Ambition,” Jane’s Defense Weekly, Jan-
uary 7, 1995, p. 5.

123. Kathy Chen, “China’s Purchase of Subs May Fuel Regional Worries,” The
Asian Wall Street Journal, February 9, 1995, p. 1.

124. United Daily News, February 20, 1995, p. 4.

125. China Times (Taipei), January 19, 2001, p. 11.

126. “USA Fears Growth in Nuclear Chinese Navy,” Jane’s Defence Weekly, January
7, 1995, p. 6

127. See Jane's Defence Weekly, February 18, 1998, p. 37; and United Daily News
(Taipei), January 7, 2001, p. 11.

128. United Daily News, January 16, 1995, p. 2.

129. China Times (Taipei), December 24, 200, p. 13.

130. New York Times, March 17, 1995.
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Y24.55 billion in 1989'*'; Y29.03 billion in 1990'**; Y32.5 billion
(US$6.11 billion) in 1991; Y37 billion in 1992 (US§6.76 billion);
Y41.8 billion (US$7.31 billion) in 1993; Y58 billion (US$6.7 billion)
in 1994; Y63.3 billion (US$7.6 billion) in 1995; Y70.2 billion
(US$8.4 billion) in 1996; Y98.5 billion in 1998; and Y107.6 billion in
1999."%3 In October 2000, it was reported that the Chinese defense
budget for 2000 was set at Y 121.2 billion."** In March 2001, it was
further reported that the budget was to be set at Y141 billion
(US$17 billion), marking the 13th straight year of double-digit in-
creases in the Chinese military budget."”

China’s external behavior in the SCS area and its growing mili-
tary buildup since the late 1980s indeed made the countries in
Southeast Asia and other countries in the Asia-Pacific region feel
uneasy. Most of the countries in the region worried about China’s
intentions of: (1) using military force to consolidate its sovereignty
claim to the Spratly Islands; (2) turning the entire SCS into a “Chi-
nese lake”; (3) filling the power vacuum in yhe Southeast Asia cre-
ated by the reduced military presence of the U.S. and the former
Soviet Union; and (4) seeking a sphere of influence in Southeast
Asia. However, in an attempt to allay the fears of the countries in
the Asia-Pacific, Beijing repeatedly assured that its military mod-
ernization was for purpose of self-defense only,'*® that China had
no expansionist and hegemonistic intentions in the region,'*” that
China never sought a sphere of influence,'** that China had no in-
tention of filling the “power vacuum” in Southeast Asia,'*? that the

131. The Military Balance 1989-1990 (London: The International Institute for Strate-
gic Studies, 1989), p. 146.

132. China Times (Taipei), February 12, 1995, p. 9.

133. The Military Balance 1992-1993, p. 145; The Military Balance 1993-1994, p. 152;
The Military Balunce 1994-1995, p. 170; The Military Balance 1996-1997, p. 179; and
China Times, October 17, 2000, p. 14.

134. China Times, October 17, 2000, p. 14.

135. Central Daily, March 12, 2001, p. 9.

136. Ge Yang, "China’s Rise: Threat or Not?” Beijing Review, January 30 - February
S, 1995, pp. 24-25.

137. The Chinese premier Li Peng’s statement, see Chrlyle A. Thayer, “Sino-
Vietnamese Relations,” Asian Survey, Vol. 34, No. 6, June 1994, p. 526.

138. Statement of Li Langing, Vice-Premier of China’s State Council, see “The Pa-
cific Century,” Fur Eastern Economic Review, June 2, 1994, pp. 21-22; and Qian
Qichen’s slatement, “China’s Position on Asia-Pacilic Security,” Beijing Review, August
8-14, 1994, p. 22.

139. Chinese Foreign Minister Qian Qichen’s statement, see Raphael Pura, “China
Seeks Closer Security Ties to ASEAN,” The Asian Wall Street Journal, July 22, 1992, p.
ks,
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Spratly issue would be settled by peaceful means,' and that China
would “always be a positive force for peace, stability and develop-
ment in the Asia-Pacific region.”'#!

China’s repeated assurance of peaceful intentions had not to-
tally been rejected by the countries in the region. Malaysia and the
United States seemed to accept the Chinese statements at face
value. In March 1994, for instance, Malaysian Prime Minister
Mahathir Mohamad asserted that China was no longer a threat in
the region.!*? In January 1995, when visiting New Delhi, U.S. De-
fense Secretary William Perry pointed out that China would not be
a global or regional threat, even though Beijing’s defense budget
had been increased.!** During a press conference held in Singapore
in early March 1995, Admiral Richard Macke, the commander-in-
chief of the U.S. Pacific Command, stated that the buildup of
China’s naval power and the increase in its actions in the Spratly
Islands would not create an immediate threat to the Asia-Pacific
region.'** In March 1995, Dick Cheney, former U.S. Defense Secre-
tary, mentioned in a news conference in Singapore that, “I do not
have the feeling that the Chinese are embarked on some kind of
massive military arms buildup that threatens the security and stabil-
ity of the (Asia-Pacific) region.”'* Clive H. Schofield and William
G. Stormont also suggested that

[a]lthough China’s rapid naval expansion, its entrenched
position on the Spratly Islands, and its demonstrated will-
ingness to use force provide compelling reasons for con-
cern among the states of Southeast Asia, . . . fears of an
aggressive, expansionist China are exaggerated, as both in-
ternational and domestic constraints severely limit China’s
options. '

140. China’s Defense Minister Chi Haotian’s statement, see “Power Game,” supra
note 116, p. 19; see also in “Fear of Expansionism Groundless,” China Fost, February
23, 1995, p. 2.

141. Qian Qichen’s statement, see Michael Vatikiotis, “Uncharted Waters,” Far East-
ern Economic Review, August 5, 1993, p. 11.

142. See J.N. Mak, “ASEAN Maritime Insecurity: Contigency Planning in an Uncer-
tain World,” International Defense Review, Defense’ 95, p. 60; sec also “Trouble on the
Horizon,” Far Eastern Economic Review, September 23, 1993, p. 26.

143. United Daily News, January 15, 1995, p. 9.

144. United Daily News, March 8, 1995, p. 10.

145. “Beijing Says no Tension Exists over Spratlys,” China Post, March 11, 1995, p. 1.

146. Clive H. Schofield and William Stormont, “An Arms Race in the SCS?” Ocean
Yearbook, No. 12, 1996, p. 304.
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Most SCS littoral states, however, did not accept the Chinese
assurance of peaceful intentions. They pointed out that Beijing’s as-
surances had not been supported with actions. In fact, their appre-
hension over China’s intentions in the entire SCS area had been
reinforced by the discovery of four structures built by the Chinese
on Mischief Reef of the disputed Spratly Islands in February 1995,
A regional perception of China as a potentially destabilizing factor,
threatening peace and security in the Asia-Pacific region, had also
been fortified. On March 18, 1995, in response to the disputes be-
tween China and the Philippines over the ownership of Mischief
Reef, ASEAN foreign ministers issued a statement in Singapore,
expressing their “serious concern over recent developments which
affect peace and stability in the SCS.”'*" Also in March 1995, Aus-
tralia, New Zealand, Thailand, Singapore, Indonesia, Malaysia, and
Hong Kong started an 18-day-long joint naval exercise in the waters
near the northern part of Australia. The purpose of the exercises
was to strengthen military cooperation among the participant coun-
tries to maintain the long-term security of the Southeast Asia
region,*®

E. Unilateral Reactions to China’s External Behavior in the
South China Sea

As shown above, China’s actions in the Spratly Islands and its
growing military buildup since the late 1980s have made the coun-
tries involved in or concerned with the Spratly disputes uneasy. In
response, unilateral actions have been taken by both the claimant
and non-claimant countries in the region, aiming at strengthening
their respective naval and air capabilities. In addition, unilateral ac-
tions bave also been taken by the claimant countries to help consol-
idate thenr sovercignty and maritime jurisdictional claims in the
SCS area. The following reviews the unilateral actions taken by the
claimant and non-claimant states before the issue of the official
statement on the Spratlys and the SCS by the U.S. Department of
State in May 1995.

In 1991, Taiwan agreed on a US$4.8 billion deal to buy 16 La
Fayetie-class frigates from France. In July 1992, the U.S. Congress
approved to lease three Knox-class frigates to Taiwan.'"” In late

147. “"ASEAN Ministers Worry over Spratly Istands,” China News, March 19, 1995,
p. 2

148, United Daily News, March 14, 1995, p. 9,

149, China Post, January 28, 1994, p. 16.
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1992, Washington agreed to sell Taiwan 150 F-16 fighters. In Sep-
tember 1993, the U.S. government announced the decision to sell
four E-2 Hawkeye early warning aircraft and lease three Knox-class
frigates to Taiwan.'*” In June 1993, Malaysia decided to purchase 18
Mig29s and eight US F/A18Ds.">!

It was reported that the Philippines also planned to acquire
foreign-made missile-armed patrol boats, light combat helicopters,
fighter/trainer jets, and corvette ships. 152 In April 1994, the Philip-
pines and Vietnam planned to strengthen their m111tary coopera-
tion. The plan was believed to be a response to China’s increasing
military pressures in the Spratly Islands group. In February 1995, in
response to China’s action on Mischief Reef, the Philippine Senate
passed a bill to modernize the country’s armed forces, with particu-
lar emphasis on the largely obsolete equipment of its navy and air
force.!**Brunei also spent an increasing amount of money on weap-
onry to guard its maritime interests. It purchased three 1,000-ton
offshore patrol vessels, 16 Hawk 100 fighter/trainer aircraft, and
three or four CN-235 aircraft fitted for maritime functions. In addi-
tion, Brunei was also considering buying two or three corvettes and
up to six intermediate-lift helicopters for troop movements.'>*

Non-claimant countries in the area, such as Indonesia and Sin-
gapore, also purchased ships and aircraft to help increase their na-
val and air capability. In late 1992, for instance, Indonesia signed a
deal to purchase 39 second-hand former East German warships.'>
Singapore acquired a new support ship and upgraded six Sea Wolf
missile craft and numerous aircraft. It also planned to purchase an-
other eleven F-16 aircraft, four additional Fokker-50 Maritime En-
forcer Mk2 aircraft, airborne early warning and control (AEW&C)
aircraft, six missile corvettes with surface warfare and anti-subma-
rine capabilities, and six mine counter-measure vessels.’”® Thailand,
for its part, purchased a helicopter carrier from Spain.'?’

There has been considerable concern expressed by securlty
analysts that these new arms acquisitions will fuel an arms race in

150. Ibid., p. 22.

151. “Power Game,” supra note 116, p. 24.

152. Allen Shephard, supra note 84, pp. 186-187.

153. “Spratlys Tension Helps Push Forces Upgrade,” Jane’s Defense Weekly, Febru-
ary 25, 1995, p. 6.

154. Allen Shephard, supra note 84, p. 187.

155. “Power Game,” supra note 116, p. 23.

156. Allen Shepherd, supra note 84, p. 187.

157. See Charles A. Meconis, “Naval Arms Control in the Asia-Pacific Region after
the Cold War,” Ocean Yearbook 10, 1994, p. 358.
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the Asia-Pacific region.'”® However, while Clive H. Schofield and
Willaim G. Stormont agree that the fact that “force modernization
[in the SCS area] is proceeding apace is undeniable,” they argue
that, “|w]hether this [defense acquisitions] constitutes an arms race
is more debatable.”'™” Perry Wood is of the opinion that such fears
are misplaced. Instead, he suggests that the increasing arms
purchases in Southeast Asian countries “actually represent very
modest efforts to obtain some capability to patrol adequately and
protect their air and sea territory.”'®” Andrew Mack in his paper
assessing the implications of the arms build-up in East Asia does
not conclude that a genuine arms race was in progress in the Asia-
Pacific region. Nevertheless, he does point to some threatening
long-term implications: (1) the region is moving into a period of
uncertainty reflected in the current military build-up; (2) if the
build-up continues at the present rate it 1s likely soon to generate a
growing regional concern; (3) the strike power of regional states is
increasing and as power projection capabilities increase, the ability
of regional states to threaten other states also increases; and (4)
military build-ups are not, in themselves, a cause of instability when
political relationships are good, but the very nature of offensive
weapons acquisitions will tend to cause concern when the strategic
future appears uncertain, and instability when political relationships
deteriorate.'®!

158. See Amitav Acharya, “An Arms Race in Southeast Asia?" reprinted in The
Evolving Pacific Power Structure, edited by Derek da Cunha (Singapore: Institute of
Southeast Asian Studies, 1996), pp. 83-88: Amitav Acharya, “An Arms Race in Post-
Cold War Southeast Asia? Prospects for Control,” Pacific Strategic Paper, No. 8, Singa-
pore: Institute for Southeast Asian Studies, 1994;Clive H. Schofield and William G.
Stormont, “An Arms Race in the SCS,” Ocean Yearbook 12, 1996, pp. 286-305; Michael
G. Gallagher, "China’s Illusory Threat to the SCS,” International Studies, vol. 19, No. 1
(Summer 1994), pp. 169-194; and Andrew Mack and Desmond Ball, “The Military
Build-Up in the Asia-Pacific Region: Scope, Causes and Implications for Security,” Aus-
tralian National University Strategic and Defense Studies Centre Working Paper, No.
264, Canberra, Australia: Australia National University, October 1992; Panitan Wat-
tanayagorn and Desmond Ball, “A Regional arms Race?” Journal of Strategic Studies.,
September 1995, pp. 147-174; “Head Off East Asia Arms Race,” Aviation Week and
Space Technology, April 17, 1995, p. 68.

159. Clive H. Schoficld and William G. Stormont, ibid., p. 305.

100, Perry Wood, “The United States and Southeast Asia: Toward A New Era,” in
Asian Security to the Year 2000, edited by Dianne L. Smith, the Strategic Studies Insti-
tute, U.S. Army War College, December 15, 1995, p. 1301

161. Andrew Mack, “Reassurance Versus Deterrence Strategies for the Asia-Pa-
cilic,” February 1991, cited in Edward L. Miles, “U.S. Security Interests in a Post-Cold
War and the Law of the Sca,” Columbia Journal of Transnational Law, Vol. 36, 1997, p.
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In addition to building up their naval and air capabilities, the
countries involved in the disputes over the ownership of the Spratly
Islands have also taken a variety of actions in support of their sov-
ereignty claims since 1990. In September 1991, Malaysia built an
airstrip on Swallow Reef of the Spratly Islands group, which has
been under its control since 1977.1°% The airstrip was built not only
for military but also tourist purposes. In late 1991, Malaysia de-
clared that the atoll was ready to receive tourists.!®® In July 1993, it
was reported that Taiwan was considering building an airfield on its
occupied island of Itu Aba (Taiping Dao), the largest in the Spratly
Islands group.!®* In April 1994, Taiwan dispatched two maritime
police patrol vessels to Itu Aba in support of Taiwan’s sovereignty
claims.'®® Again, in March 1995, Taiwan announced that its mari-
time police would send patrol vessles to the Spratly Islands to carry
out regular patrol missions.'®® In May 1994, Vietnam leased a block
containing the promising Blue Dragon structure, located just west
of Crestone contract area, to a consortium that included the U.S. oil
company Mobil.'*” In August 1994, it was reported that the
Vietnamese warship had circled around the Chinese exploratory
vessel Shiyann 21 in the disputed waters near the Spratly Islands
and finally forced the vessel to sail into international waters.'® In
September 1994, China accused Vietnam of building a fishing har-
bor on nanwei Dao (Spratly Island) of the Spratly Archipelago
which was occupied by Vietnamese troops.'®’

F. Regional Attempt to Help Manage Potential Conflicts in the
South China Sea

Since 1990, several regional attempts, both official and unoffi-
cial, have been made, aimed at establishing a regional security dia-
logue to help diminish or manage the existing potential conflicts in
the SCS area. In July, for instance, during the twenty-fiftth AMM,
the foreign ministers expressed their concerns that the SCS territo-

162. World Journal, September 11, 1991, p. 4.

163. See Lee Lai To, “Security Issues of the SCS in the Post-Cambodian Era,” in
Proceeding of the Third Workshop on Managing Potential Conflicts in the SCS, Yogy-
akarta, Indonesia, June 29 - July 2, 1992, p. 147.

164, United Daily News, July 14, 1993, p. 4.

165. United Daily News, April 25, 1994, p. 1.

166. China Post, March 29, 1995, p. 1.

167. Barry Wain, “Beijing and Hanoi Play with Fire in S. China Sea,” the Asian Wall
Street Journal, July 20, 1994, p. 5.

168. China Post, August 23, 1994, p. 9.

169. China News, September 9, 1994, p. 1.
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rial disputes could escalate, affecting peace and security in South-
east Asia. In response, the ASEAN Declaration on the SCS was
issued at the conclusion of the meeting, in which the foreign minis-
ters stressed “the necessity to resolve all sovereignty and jurisdic-
tional issues pertaining to the SCS by peaceful means, without
resorting to force™ and urged “all parties concerned to exercise re-
straint with the view to creating a positive climate for the eventual
resolution of all disputes.”'”” The Declaration was endorsed whole-
heartedly by Vietnam. However, perceiving it as an ASEAN at-
tempt to “internationalize” the Spratly issue, China only concurred
with some of the Declaration’s basic principles.'”' In September
1992, ASEAN’s position on the Spratly disputes and the SCS issues
was endorsed by a paragraph written in the final document of the
Non-Aligned Movement’s political committee. China, however,
opposed its inclusion in the document.'”

In July 1993, at the twenty-sixth AMM, a decision was taken to
set up a formal ARF to discuss political and security issues in the
Asia-Pacific region, including the disputes over ownership of the
Spratly Islands in the SCS area.'” China had previously been luke-
warm toward the proposal, mainly because it traditionally has pre-
ferred a bilateral, sub-regional approach in dealing with
international affairs. However, aware of changing sentiments in the
region, and believing that it was better to be a participant than to sit
out, Beijing eventually gave its support to the regional security
dialogue.'™

In July 1994, the first ARF was held in Bangkok, Thailand.
Eighteen countries participated the first ARF meeting, including
the six members of ASEAN (Brunei, Indonesia, Malaysia, the Phil-
ippines, Singapore, and Thailand), its seven dialogue partners (Aus-
tralia, the European Community, Canada, Japan, South Korea,
New Zealand and the United States), its three observers (Vietnam,
Laos, and Papua New Guinea), plus Russia and China. The first
ARF meeting was brief and had no formal agenda. In the chair-

L70. For the Declaration, see Joint Communique, Twenty-Fifth Ministerial Meeting,
Manila, July 21-22, 1992, in ASEAN Economic Bulletin, Vol. 9, No. 2 (November 1992),
pp. 235-236.
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SIPRI Yearbook (Oxlord: Oxford University Press, 1994), p. 133.

172, “Reason and Rhelorie,” far Eastern Lconomic Review, Scptember 17, 1992, p.
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173, “loint Communique, Twenty-sixth ASEAN Ministerial Meeting, July 23-24,
19937 ASEAN Liconomic Bulletin, November 1993, pp. 191-192.

174, Trevor Findlay, supra note 171, p. 1415 “Power Game,” supra note 116, p. 18.
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man’s statement the dispute over the Spratly Islands was not men-
tioned.'” However, it was expected that a number of specific
proposals relating to the future management of Asia-Pacific secur-
ity, such as confidence and security building measures (CSBMs),
maritime security and preventive diplomacy, would be discussed in
the second ARF meeting to be held in Brunei in 1995.'7¢ During
the first ARF meeting, Qian Qichen, the Chinese Foreign Minister,
stated:

There are some territorial and boundary issues left over
from history which need to be resolved. . . . We unani-
mously agreed to set up the Association of Southeast
Asian Nations (ASEAN) Regional Forum so as to jointly
explore effective channels for dialogue, eliminate unstable
factors, consolidate and strengthen peace and stability in
this region, because all members value the healthy envi-
ronment and this opportunity for historical development.
. . . With regard to security in the Asia-Pacific region,
China pursues three basic objectives: (1) its stability and
prosperity; (2) a lasting peaceful and tranquil situation in
the surrounding region; (3) and dialogue and cooperation
on the basis of mutual respect and equality.'”’

Another important attempt to seek regional cooperation over
the Spratly Islands dispute in the SCS was the idea of organizing an
informal workshop on managing potential conflicts in the SCS, initi-
ated in 1989 by Indonesian diplomat Dr. Hasjim Djalal and Profes-
sor lan Townsend-Gault of the Centre for Asian Legal Studies at
the University of British Columbia.'”® It was hoped that the work-
shop process, attended by government officials, researchers, aca-
demics, and naval personnel in their private capacities, would allow
for a full and frank discussion of the SCS issues without the restric-
tions imposed by formal negotiations. The first workshop was held
in Bali in January 1990. It was limited because it was attended by

175. Frank Ching, “ARF Off to a Good Start,” Far Eastern Economic Review, Au-
gust 11, 1994, p. 34.

176. See Gareth Evans, “Security in the Asia-Pacific Region,” International Defense
Review — Defense’d5, pp. 56-57; “Balancing Act for the Far East Nations,” Jane’s
World of Defense, 1995, p. 60; Trevor Findlay, supra note 171, pp. 143-146.

177. For an excerpt of the speech, see “China’s Position on Asia-Pacific Security,”
Beijing Review, August 8-14, 1994, pp. 21-22,

178. For a brief review of the four workshops held between 1990 and1993, see Wil-
liam G. Stormont, “Report: Managing Potential Conflicts in the SCS,” Marine Policy,
Vol. 18, No. 4, 1994, pp. 353-356.
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the ASEAN states only, and the three key players in the Spratly
disputes, China, Vietnam, and Taiwan, were not invited. Neverthe-
less, an agreement was reached during the first workshop that all
interested SCS parties should be invited to the second meeting.'™
China accepted the invitation, but insisted that the sovereignty issue
not be put on the agenda.'™ The second workshop, attended by the
six members of ASEAN, China, Taiwan, Vietnam, and Laos, was
held in Bandung, Indonesia in July 1991.

A number of principles were agreed upon by the participants
attending the second SCS workshop meeting, including:

the renunciation of the use of force to settle territorial and
jurisdictional disputes, the settlement of disputes by
peaceful means through dialogue and negotiation, the ex-
ercise of self-restraint in order not to complicate an al-
ready difficulty situation, and cooperation in the disputed
areas without prejudices to territorial claims and the com-
mon interests of the countries concerned.'

It 1s worth citing the statement presented by the Chinese participant
at the second SCS workshop meeting, since it represents Beijing’s
official position regarding how it deals with the security issues in
the Asia-Pacific region and the SCS area. Wang Ying-fan, one of
the Chinese participants, stated in the fourth session (political and
security issues) that:

The Chinese Government has on many occasions ex-
pressed its stand on the issue of peace and security in Asia,
emphasizing, among other things, the strict observation of
the Iive Principles of mutual respect for sovereignty and
territorial integrity, mutual-non-aggression, non-interfer-
ence in each other’s internal affairs, equality and mutual
benefit, and peaceful coexistence in state-to-state rela-
tions, striving for early fair and reasonable political solu-
tions to the existing regional hot spot issues, settling
international disputes through negotiations and peaceful
means, and treating each other with goodwill and taking
initiatives for greater exchanges between countries with

179. Ted L. McDorman, “The SCS Islands Dispute in the 1990s — A New Multilat-
eral Process and Conlinuing Friction,” The International Jowrnal of Marine and Coastal
Law, Vol. 8, No. 2, 1993, p. 270,

180, “Maritime Hegemony: Indonesia Proposes Talks on SCS,” Far Eastern Eco-
nomic Review, January 10, 1991, p. 11.
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strained relations, with a view to easing tension. . . . The
Chinese Government has solemnly declared that neither
now nor in future will China seek hegemony, nor will it try
to establish spheres of influence for itselfl at any time or in

any place. . . . China is ready to maintain, together with
other countries, peace and stability in Asia through joint
efforts.'®?

The third workshop was held in Yogjakarta in July 1992. Since
the meeting took place in the aftermath of China’s passage of the
law on the territorial sea and the contiguous zone in February 1992,
and its granting of an oil concession in the Spratly area to U.S.
Crestone Energy Corporation in May 1992, tensions were elevated
in the proceedings. Participants from Malaysia, Vietnam, and Indo-
nesia challenged China’s intentions regarding the enactment of the
law and granting the oil concession. They also demanded an exami-
nation of the impact of China’s actions on potential conflicts in the
SCS.'™* Nevertheless, the participants reaffirmed the principles
agreed to at the 1991 workshop. In addition, they agreed to estab-
lish two technical working groups consisting of experts, to prepare
and, after approval by governments, organize joint activities on the
following topics: (1) resource assessment and ways of development;
and (2) marine scientific research.'®™ The fourth SCS workshop
took place in Surabaya in August 1993. The idea of “formalizing”
the workshop process or “elevating” the workshop to a govern-
ment-to-government level, was proposed by participants from Indo-
nesia during the meeting, but was strongly opposed by participants
from China and other countries. The head of the Chinese delega-
tion commented, “No way! No way! We definitely disagree. The
matter is very complicated. If the proceeding were formalized, the
issue (the Spratly Islands dispute) would become very difficult (to
handle).”'™ Moreover, the idea of inviting participants from non-
regional states to the meeting was proposed and debated during the

182, Wang Ying-fan, supra note 101, pp. 191-192.

183. United Daily News, July 2, 1992, p. 2.

184. See the Third Workshop on Managing Potential Conflicts in the SCS, Yogy-
akarta, Indonesia, June 29 - July 2, 1992, Annex F. Workshop Statement, p. 72, The first
Technical Working Group Meeting on Marine Scientific Research, hosted by the gov-
ernment of the Philippines, was held in Manila between May 30 and June 3, 1993. The
Technical Working Group Meeting on Resource Assessment and Ways of Development
was held in Jakarta between July 6-7, 1993. See also William G. Stormont, supra note
178, p. 354.

185. United Daily News, August 25, 1993, p. 9.
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meeting. Fearing that the SCS issues might be internationalized,
participants from China and other countries also rejected the
idea.'®®

The fifth workshop was held in Bukittinggi, Indonesia on Octo-
ber 26-28, 1994. During the meeting, Ali Alatas, foreign minister of
Indonesia, proposed to broaden efforts at cooperation to countries
beyond the SCS area. He raised the possibility of seeking the in-
volvement of the United States, Japan, and Europe in technical
projects to boost understanding in the Spratly area. The proposal,
however, was rejected by China. Hsu Guang Jian, head of the Chi-
nese delegation, stated that “it is not the time for us to involve them
as we are just at the stage of discussing cooperation amongst our-
selves.”"™ In addition, China also opposed the proposal to freeze
the armed forces in the SCS area.'®™ Nevertheless, the meeting au-
thorized Hasjim Djalal, co-chairman of the workshop, to seek sup-
port from non-SCS governments and agencies. Moreover, a US$3.6
million budget for a three-year study on biological diversity in the
SCS was approved during the meeting.'®

The sixth SCS workshop was held at Balikpapan, Indonesia on
October 9-13, 1995; the seventh at Batam, Indoensia on December
14-16, 1996; the eighth at Puncak, Indonesia on December 2-5,
1997: the ninth at Ancol, Jakarta, Indonesia, on December 1-3,
1998; the tenth at Bogor, West Java, Indonesia on December 5-8,
1999:; and the eleventh at Banten, Indonesia, on March 26-29, 2001.
Since 1990, in total, 42 workshops, technical working group meet-
ings, meetings of groups of experts, and study group meetings were
held under the SCS workshop process (see Table 2 in Chapter I).

Besides the ARF and the SCS workshop process, there is an-
other important unofficial dialogue process dealing with security is-
sues in the Asia-Pacific region: the Council for Security
Cooperation in the Asia Pacific (CSCAP), which was officially in-
augurated in Kuala Lumpur in June 1993.'""° Membership in
CSCAP is on an institutional basis. The ten founding members are
leading research institutes (think tanks) in Australia, Canada, Indo-
nesia, Japan, South Korea, Malaysia, the Philippines, Singapore,
Thailand, and the United States. The purpose of CSCAP is to pro-
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vide “a structured process for regional confidence building and se-
curity cooperation among countries and territories in the Asia-
Pacific region.”"”! One of the major functions of CSCAP is “to pro-
vide an informal mechanism by which political and security issues
can be discussed by scholars, officials, and others in their private
capacities.”!?? At present, think tanks of the following countries or
organizations, serving as CSCAP national committee, are members
of the CSCAP: Australia, Canada, China, the European Union, In-
donesia, Japan, North Korea, South Korea, Malaysia, Mongolia,
New Zealand, the Philippines, the Russian Federation, Singapore,
Thailand, the United States, Vietnam, and India.'” The directors of
the UN Regional Centre for Peace and Disarmament in Asia and
the Pacific and the UN Department of Political Affairs-East Asia
and the Pacific Division also participate in the CSCAP activities
with the status of affiliate/observer. Under the CSCAP, there exist
five issue-oriented international working groups, namely the work-
ing groups on Confidence and Security Building Measures
(CSBMs), Comprehensive and Cooperative Security, Maritime Co-
operation, the Security of the North Pacific, and Transnational
Crime."" The five working groups discuss specific topics outlined in
the 1995 ARF final communique.

G. Summary of Claims and Policies of the Claimant Countries

The SCS policies of the claimants (China, Vietnam, the Philip-
pines, Malaysia, Taiwan, and Brunei) and non-claimants (Singa-
pore, Thailand, and Indonesia) have been and will continue to be
influenced, to various degrees, by the variables identified and dis-
cussed in last section. Likewise, the making of U.S. policy on the
Spratlys and the SCS was and will remain influenced by the exter-
nal policy input variables, in particular, the SCS policies of the
claimant and non-claimant countries in the area.

Because the evaluation of the legal merits of the sovereignty
and maritime jurisdictional claims of the countries in the SCS area
is not the main focus of this study, and because there already exists
a vast literature examining the vexed question of who owns what in

191. Article II(1) of the Charter of the Council for Security Cooperation in the Asia
Pacific. -

192. Article 1I(2)(a) of the Charter of the CSCAP.

193. India is the-only associate member of the CSCAP. Scholars from Taiwan also
participate in the CSCAP’s five international working group meetings.

194. For more information about the five working groups, visit CSCAP home page at
<http://www/cscap.org>.
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the SCS and why, only a very brief account of the claims, legal ba-
ses for the claims, and the SCS policies of the claimant countries is
given below. The SCS policies of the three non-claimant countries
(Indonesia, Singapore, and Thailand) are also summarized.

l. Brunei

Brunei does not claim territorial sovereignty over any of the
islands in the area, but claims the part of the SCS nearest to it as
part of its continental shelf and EEZ. In 1984, Brunei declared an
EEZ. that includes Louisa Reef located in the southeastern part of
the Spratly Islands group. The legal basis for substantiating Bru-
nei’s claim flows from continental shelf provisions in the 1982
LOSC." As commented by Daniel J. Dzurek, Brunei has the
smallest jurisdictional claim in the Spratly area and has been rela-
tively silent on recent developments in the disputed area.'”® Brunei
remains the only claimant country without a military presence in
the Spratly Islands.

2. China

China claims all of the islands and most of the SCS for histori-
cal reasons. The Chinese claims are based on a number of historical
events, including the naval expeditions to the Spratly Islands by the
Han Dynasty in 110 AD and the Ming Dynasty from 1403-1433
AD. Chinese fishermen and merchants have worked the region
over time. China has also used archaeological evidence to bolster its
claims to the ownership of the islands in the SCS."7 Although the

195. See Christopher C. Joyner, “The Spratly Islands Dispute: Rethinking the Inter-
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Asia Pacific Law Review, Vol. 6, No. 1, 1998, p. 97; Daniel J. Dzurek, “The Spratly
Islands Dispute: Who's On First?” Maritime Briefing, Vol, 2, No. 1, 1996, p. 48; Brian K.
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Chinese government does not assert publicly that the entire waters
enclosed by the so-called “tongue-shaped lines,” “U-shaped lines,”
or “nine dotted lines” on the Chinese map of the SCS are the his-
toric waters of China, some commentators maintain that the lines
stand for the Chinese historic waters claim'”® (See Map 1 in Intro-
duction) .

At present, the Paracel Islands group is under full Chinese con-
trol. In addition, China occupies eight islands of the Spratly group
(see Table 3). China seized Johnson Reef of the Spratly Islands
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the SCS: An Analysis from Taiwan, R.O.C.,” American Asian Review, Vol. 12, No. 4,
Winter 1994, pp. 83-101; R. Haller-Trost, The Contested Maritine and Territorial
Boundaries of Malaysia: An International Law Perspective (London/The Hague/Boston:
Kluwer Law International, 1998), pp. 329-332; Mark J. Valencia, Jon M. Vandyke, and
Noel A. Ludwig, ibid., pp. 24-28; and Zou Keyuan, “The Chinese Traditional Maritime
Boundary Line in the SCS and Its Legal Consequences for the Resolution of the Dis-
pute over the Spratly Islands,” The International Journal of Marine and Coastal Law,
Vol. 14, No. 1, 1999, pp. 27-55.
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group from Vietnam after a naval skirmish that occurred in March
1988 in the waters near the disputed island.

3. Malaysia

Malaysia claims 12 islands located in the southern part of the
Spratly Islands group, Amboyna Cay, Ardasier Reef, Barque Ca-
nada Reef, Commodore Reef, Dallas Reef, Erica Reef, Investigator
Reef, Louisa Reef, Luconia Shoals, Mariveles Reef, Royal Char-
lotte Reef, and Swallow Reef.'” The Malaysian claims are based on
the continental shelf principle. Based upon the argument that the
islands are within its continental shelf area, Malaysia declared its
sovereignty over the claimed islands by publishing a map in 1979.2%
At present, it is said that Malaysia occupies eight islands of the
Spratly group (see Table 3).

4. The Philippines

The Philippine claims are based on the “discovery” of a Philip-
pine explorer, Tomas Cloma, in 1956, and on the proximity princi-
ple. In 1971, the Philippines officially claimed the 53 islands in the
Spratly group, referred to as the Kalayaan (Freedomland), by argu-
ing that the claimed islands: (1) were not part of the Spratly Islands;
and (2) had not belonged to anybody and were open to being
claimed. In April 1972, the Philippine government incorporated the
Kalayaan group into its Palawan province.”' It is said that eleven
of the islets or reefs in the Spratly Islands group are stationed by
Philippine troops (see Table 3).

199, R. Haller-Trost, supra note 52, pp. 326-327.

200. Ibid., pp. 323-325. For more information, see also Lu Ning, supra note 48, pp.
54-57; R, Haller-Trost, “Some Comments on the Territorial Sea and Continental Shell
Map of Malaysia,” in Ocean Yearbook 12,1996, pp. 316-333; B.A. Hamzah, “The Sprat-
lies: What Can Be Done to Enhance Confidence,” ISIS Research Note, Malaysia, 1990.

201. See Lu Ning, supra note 48, pp. 50-54; L.G.Cordner, supra note 195, pp. 66-67;
Christopher C, Joyner, supra note 195, pp. 201-202; Brian K. Murphy, supra note 195,
pp- 206-207; Barry Hart Dubner, supra note 181, pp. 312-313; Daniel J. Dzurek, supra
note 195, pp. 49-50; Gil S. Fernandez, “The Philippines’ SCS Claims,” in Aileen San
Pablo-Baviera, ed., The SCS Disputes: Philippine Perspectives, published by the Philip-
pine-China Development Resource Center and the Philippine Association for Chinese
Studies, 1992, pp. 19-24; Willrido V. Villacorta, “The Philippine Territorial Claim in the
SCS," paper presented at the International Adademic Conference on the Territorial
Claims in the SCS, held at University of Hong Kong, December 4-6, 1990; Diane C.
Drigot, “Oil Interests and the Law of the Sea: The Case of the Philippines,” Ocean
Development and International Law, Vol. 12, Number 1/2, 1982, pp. 23-70; and Pacifico
A. Castro, editor, The Philippines and the Law of the Sea (Manila, Philippines: Foreign
Service Institute, 1993).
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Table 3. Status of Islands, Reefs, Shoals, Cays, Islets, or Banks
in the Spratly Area Occupied by the Claimant Countries

Claimants Occupied Islands

China Subi Reef, Gaven Reef, Johnson Reef, Cuarteron
Reef, Fiery Cross, Mischief Reef, Hugh Reef, and
McKennan Reef

Taiwan Itu Aba Island

Veitnam Southwest Cay, South Reef, Petley Reef, Sandy Cay,
Eldad Reef, Namyit Islet, Discovery Great Reef,
Discovery Small Reef, Ross Reef, Sin Cowe Islet,
Colin Reef, Landstown Reef, Pearson Reef, West
Reef, Tennent or Pigeon Reef, Alison Reef, Central
Reef, East Reef, Cornwallis S. Reef, Spratly Island,
Bombay Castle Reef, Jones Reef, Rifleman Bank,
Owen Shoal, Ladd Reef, Barque Canada Reef,
Amboyna Cay, Prince of Wales Bank, and Vanguard
Bank

The Philippines Thitu Island, Northeast Cay, West York Island, Flat
Island, Nanshan Island, Lankiam Cay, Loaita Reef,
Commodore Reef, Irving Reef, Reed Bank,
Halfmoon shoal

Malysia Mariveles Reef, Ardasier Bank, Ardasier Reef, Dallas
Reef, Swallow Reef, Erica Reef, Royal Charlotte
Reef, Investigator Shoal

Sources: Chen Ke Chin, The SCS Islands of China (Haikou, Hainan: International

News Publishing Centre, 1996), pp. 540-549; Lung Chuan Ni, A Study of Policy Strategy

and Plans for Managing and Developing the SCS Islands (Taipei: Taiwan Research Insti-

tute, 1998), p. 3-3 to p. 3-6; and 1996 National Defense Report, Republic of China
(Taipei: Li Ming Cultural Enterprise Co., Ltd, 1996), p. 26. (in Chinese)

5. Taiwan

Taiwan claims sovereignty over the Spratly Islands, the Paracel
Islands, MacClesfiled Bank, and the Pratas Islands.?®> Taiwan’s
claims are based upon history, geography, international law and the
facts, which are believed to be similar to China’s assertion. How-
ever, Taiwan’s claims to the Spratly Islands are also based on its
persistent occupation of the largest island, Itu Aba, of the Spratly

'

202. See the Policy Guidelines for the SCS, see Kuan-Ming Sun, “Policy of the Re-
public of China Towards the SCS,” Marine Policy, Vol. 19, No. 5, 1995, Appendix 1, p.
408.
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group since 1956.* As commented by L.G. Cordner, “the Taiwan

case appears stronger in the contemporary period in its having ef-
fectively occupied Itu Aba Island between 1946 and 1950 and from
1956 onward.”™™ Taiwan also claims historic waters jurisdiction
within the so-called “U-shaped lines” found on Chinese and
Taiwanese maps.””® At present, Taiwan occupies, in addition to Itu
Aba Island, the Pratas Islands.

6. Vietnam

Vietnam claims the entire Paracel and Spratly Islands. Its
claims are based on history and continental shelf principles. It is
said that Vietnam now occupies 29 of the Spratly Islands (See Table
3). Prior to 1974, the Paracel Islands were under Vietnam’s control,
but China ousted Vietnamese troops from the Paracel Islands after
a naval skirmish in the waters near the disputed island. The
Vietnamese claims also cover a vast area of the SCS, which is not
clearly defined. Vietnam follows China’s example of using archaeo-
logical evidence to bolster its sovereignty claims in the SCS.?

203. See Christopher C. Joyner, supra note 181, pp. 200-201; L.G. Cordner, supra
note 195, pp. 62-65; Barry Hart Dubner, supra note 181, pp. 310-311; Brian K. Murphy,
supra note 195, pp. 205-206. See also Hungdah Chiu and Choon-ho Park, “Legal Status
of the Paracel and spratly Islands,” Ocean Development and International Law Journal,
Vol. 3, No. 1, 1975, pp. 1-28; Steven Kuan-(syh Yu, “Who Owns the Paracels and Sprat-
lys? An Evaluation of the Nature and Legal Basis of the Conflicting Territorial Claims,”
The Chinese Yearbook of International Law and Affairs, Vol. 9 (1989-90), pp. 1-28;
Statement by Tzen Wen-hua, Representative of Taipei Economic and Trade Office in
Jakarta, in the Proceedings of the Second Workshop on Managing Potential Conflicts in
the SCS, Bandung, Indonesia, July 15-18, 1991, pp. 289-290; “The Republic of China’s
Sovereignty over the Spratly Islands,” a document published by the Government of the
Republic of China on Taiwan, April 30, 1993; Kuan-Ming Sun, “Policy of the Republic
of China towards the SCS,” Marine Policy, Vol. 19, No. 2, 1995, pp. 401-409; Cheng-yi
Lin, “Taiwan’s SCS Policy,” Asian Survey, Vol. 37, No. 4, April 1997, pp. 323-339,

204. L.G. Cordner, supra nole 195, p. 65.

205. See Yann-huei Song and Peter Kien-hong Yu, “China’s ‘Historic Waters’ in the
SCS: An Analysis from Taiwan, R.O.C..” American Asian Review, Vol. 12, No. 4, Win-
ter 1994, pp. 83-101.

206. See Brian K. Murphy, supra note 195, pp. 202-205; Melissa Caslan, supra nole
195, pp. 96-97; Barry Hart Dubner, supra note 195, pp. 311-312; Christopher C. Joyner,
supra note 195, p. 201; L.G. Cordner, supra note 195, pp. 65-66; Jon M. Van Dyke and
Dale L. Bennett, supra note 197, pp. 68-72; Mark J. Valencia, Jon M. Van Dyke, and
Noel A. Ludwig, supra note 183, pp. 30-33:Daniel J. Dzurek, supra note 195, p. 50; Lu
Ning, supra note 48, pp. 35-49. See also White Puper on the Hoang Sa (Paracel) and
Truong Sa (Spratly) Islands (Saigon: Ministry of Forcign Aflairs, Republic of Vietnam,
1975); Van Trong, “Ho Ang Sa Quan Dao Viet Nam” (Ha Noi: Nha Xuat Ban Khoa
Hoe Xa Hoi, 1979) (in Vietnamese); Vu Phi Hoang, Hai guan Dao Hoang Sa Va Truong
Sa bo Phan Lanh tho Viet Nam, (Hanoi: Nha Xuat Ban Quan Doi Nhan Dan, 1988) (in

'
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Before concluding this chapter, it should be added that while
mdoneSiﬂ is not a claimant to any {)f t.he_Spratl'y Islands, i‘gs exercise
of sovereign rights and maritime jurisdiction in Indonesia’s EEZs
and continental shelf, including Natuna gas field, are believed to be
affected by the Chinese and Taiwanese historic waters claims.*” It
should also be noted that China, and presumably, Malaysia are the
tWO claimant countries that strongly opposed the involvement or
interference of the United States in the process of managing or set-
fling territorial and maritime jurisdictional disputes in the SCS area.
However, it seems that most, if not all, of the member countries of
ASEAN welcome a continuing U.S. military presence in the region,
~mainly because they view the United States as the principle military
deterrent to the possible use of force by the claimant countries in
settling the sovereignty and maritime jurisdictional disputes in the
8CS area. It is reported that the Philippines, Thailand, Indonesia,
Brunei, Malaysia, and Singapore have publicly supported the U.S.
role in maintaining peace and security in the Asia-pacific region.””
Vietnam has adopted a similar position in recent years. As far as
the SCS issues are concerned, the Philippines has been the most
active country in the region, trying to get the United States to inter-
vene in the settlement of the Spratly Islands dispute.

Vietnamese); Luu Van Loi, “Cuoc Tranh Chap Viel-Trung Ve Hai Quan Bao Hoang Sa
Va Truong Sa” (Ha Noi: Nha Xuat Ban cong an Nhan Dan, 1995) (in Vietnamesc); The
Hoang Sa and Truong Sa Archipelagoes (Paracel and Spratly) (Hanoi: Vietnam Courier,
1981); Statement by the Ministry of foreign Affairs of the Socialist Republic of Viet
Nam on the Hoang Sa and "Truong Sa Archipelagoes, August 7, 1979, the document is
available at Paracels Forum’s home page <h(tp://members.(ripod.com>; Proclamation
by the government of the Republic of Vietnam, available at Paracels Forum’s home
page; and Epscy Cooke Farrell, The Socialist Republic of Vietnam and the Law of the
Sea (The Hague/Boston/London: Martinus Nijhotf Publishers, 1998), Chapler 4.

207. For more information, see Douglas Johnson, “Drawing into the Fray: Indone-
sia’s Islands Meet China’s Long Gaze South,” Asian Affairs, Vol. 24, No.3, Fall 1997,
pp. 153-161; Kenneth Whiting, “Jakarta Wants Beijing o Clarify Intensions,” China
Post, May 4, 1995, p. 5, and “No Sea Border Snags with Mainland: Indonesia,” China
Post, June 27, 1995, pp. |-2.

208. Sce the United States Sceurity Strategy for the East Asia-Pacific Region, up-
dated November 23, 1998, available at <htip://www.defenselink.mil/pubs/easrO8/.



Annex 451

D.G. Wiencek & J.C. Baker, “Security Risks of a South China Sea Conflict”, in Cooperative Monitoring in the
South China Sea: Satellite Imagery, Confidence-building Measures, and the Spratly Island Disputes (J. C. Baker
& D. G. Wiencek, eds., 2002)






COOPERATIVE
MONITORING IN THE
SOUTH CHINA SEA

SATELLITE IMAGERY, CONFIDENCE-
BUILDING MEASURES, AND THE
SPRATLY ISLANDS DISPUTES

EDITED BY
JOHN C. BAKER AND DaviID G. WIENCEK

Foreword by Richard H. Solomon

PRAEGER o

Annex 451




Annex 451

Library of Congress Cataloging-in-Publication Data

Cooperative monitoring in the South China Sea : satellite imagery, confidence-building
measures, and the Spratly Islands disputes / edited by John C. Baker and David G.
Wiencek ; foreword by Richard H. Selomon.
p. cm.
Includes bibliographical references and index.
ISBN 0-275-97182-1 (alk. paper)
1. Spratly Islands—International status. 2. South China Sea—Remote-sensing images.
3. Confidence and security building measures (International relations)—Technological
innovations. 4. Conflict management. L. Baker, John C., 1949~ II. Wiencek, David G.,
1958~
K73881.568 Co66 2002
341.4'2—dc21 2001054587

British Library Cataloguing in Publication Data is available.
Copyright © 2002 by John C. Baker and David G. Wiencek

All rights reserved. No portion of this book may be
reproduced, by any process or technique, without the
express written consent of the publisher.

Library of Congress Catalog Card Number: 2001054587
ISBN: 0-275-97182-1 -

First published in 2002

Praeger Publishers, 88 Post Road West, Westporr, CT 06881
An imprint of Greenwood Publishing Group, Inc.

www.pracger.com

Printed in the United States of America

The paper used in this book complies with the
Permanent Paper Standard issued by the National
Information Standards Organization (Z39.48-1984).

10987654321




4q

Security Risks of a South China Sea
Conflict

David G. Wiencek and John C. Baker

INTRODUCTION

The South China Sea is home to several flashpoints that present major secu-
rity risks to regional stability. The nations that are contesting this disputed
maritime territory continue to jockey for position and influence. Small mil-
itary outposts, sometimes put in place under the guise of fishing shelters or
scientific research stations with a purported civilian orientarion, are being
constructed with increasing frequency. The number of island occupations
sharply increased in the 1980s and continued in the 1990s, and this trend
shows no sign of abating in the carly part of the twenty-first century.

The drive to occupy territory has given rise to incidents of violence. In
1974, China displaced Vietnam from the Paracels, in the northern reaches of
the South China Sea.! In 1988, Vietnam and China fought the bloodiest
battle to date in the South China Sea in a dispute over the Fiery Cross Reef
in the Spratlys, which resulted in the loss of three Vietnamese ships and over
70 Vietnamese sailors killed or missing; others were captured. In recent
years, we have seen a range of provocations take place among the different
claimants, from overflying a contested island, to ship collisions, to the arrest
and harassment of fishing vessels and fishermen. The close proximity of the
disputants—Vietnamese-claimed Southwest Cay, for example, lies within
eyeshor of Philippine-claimed Northeast Cay in the Spratlys—also heightens
the risk of future incidents and military clashes.

Against this background and looming large in the near future is China’s
military buildup with its emphasis on power projection and blue water naval
capabilities. China is cleatly pursuing a strategy of expanding its military

Annex 451
—=E=




Annex 451

Security Risks of a South China Sea Conflict 53

naval guns, and landing pads that can accommodate military helicoprers.
Reports also indicate the presence of Silkworm anti-ship cruise missile instal-
lations on Woody Island in the Paracels in the northern region of the South
China Sea." The Silkworm missile has a range of 95 km/59 miles.

Furthermore, China has linked its island occupations with an expanding
military strategy and force buildup that is designed to project power to the
far reaches of the South China Sea and beyond. China is thus positioning
itself to exert control—in time—of the region’s vital sea lanes and airspace. It
views the other claimants as challenging this predominant position. It also
perceives attempts by outside nations, including the United States, as threat-
ening and unwanted interference."

Malaysia

Malaysia holds four of six reefs (Ardasier, Mariveles, Swallow, and a por-
tion of Investigator Shoal) in its claimed area in the Spradys. In 1991,
Malaysia began constructing a resort and airstrip on Swallow Reef. Bur after
years of adopting a relatively low-key posture in the Spratlys, Malaysia
secured an outpost on Investigator Shoal in mid-1999 and may have occu-
pied two additional nearby reefs. (Kuala Lumpur reportedly fabricated a
two-story concrete building in Penang, in peninsular Malaysia, and had it
towed to Investigator Shoal, some 700—800 nautical miles away."”) Prime
Minister Mahathir described the new construction as follows: “We have built
on our own zone and not outside the zone for climate research and marine
life studies and also to prevent ship collisions.”

However, these moves prompted complaints from the Philippines, which
also claims Investigator Shoal as Pawikan Shoal (its Filipino name). In
October 1999, Malaysian and Philippine aircraft reportedly came into con-
tact without incident near Investigator/Pawikan Shoal (discussed later).

It is unclear why Malaysia moved to raise its profile in the Spratlys. It
could have been in response to events in the Philippines, where Washington
and Manila upgraded defense ties in 1999, although Manila still lacks the
military capability to enforce its claims. There also has been some specula-
tion that Malaysian authorities may have been upset with Filipino counter-
parts over the latter’s support for Deputy Prime Minister Anwar Ibrahim,
who was ousted from power in late 1998. Thus, Malaysia’s moves in the
Spratlys could have been a way of demonstrating Malaysia’s unhappiness
with Manila. ;

Another explanation could be that Malaysia reached a tacit understanding
with China to try and move the dispute away from the multilateral realm,
into bilateral negotiations between Beijing and Kuala Lumpur. In 1999,
Malaysia appeared to upgrade its relations with China. In January 1999, the
People’s Liberation Army (PLA) Chief of Staff visited Kuala Lumpur. Then,
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in May, Malaysia’s Foreign Minister visited Beijing and endorsed a bilateral
“Joint Statement on Framework for Future Bilateral Cooperation.” Among
other things, the Framework noted that the two sides would work to improve
defense cooperation, including the exchange of information and intelligence,
reciprocal personnel and ship visits, and training. Regarding
the South China Sea disputes, the Framework indicates that the matter
should be solved through “bilateral friendly consultations.”"* Malaysia’s appar-
ent willingness to resolve this issue through bilateral diplomacy is an impor-
tant departure from previous ASEAN positions. In the past, the Spratly
dispute had mainly been one of China versus ASEAN, and the smaller
Southeast Asian nations were able to unite in an effective diplomatic posture
against their larger neighbor’s maneuverings. It now appears, however, those
calculations may have changed and Malaysia may have reached some form of
agreement with China about the future of this important issue—an under-
standing that effectively undercuts ASEAN solidarity. Meanwhile, Malaysia is
continuing to procure the advanced air and naval assets that will enable it to
protect its territorial claims and offshore resources, including oil and gas
reserves.

The Philippines

In recent years, the Philippines has been an active participant in the diplo-
matic and military maneuverings in the Spratly area, viewing the actions
of China, in particular, as threatening to its national security. In what we
have called the Mischief Reef T and II incidents of 1995 and 1998, Manila
perceived Chinese actions as threatening to dominate by force Philippine-
claimed areas. Furthermore, there also have been a number of low-level
security-related incidents between the two sides over the past several years,
and this pattern looks likely to continue. However, there is little that the
Philippines can do militarily at present to thwart Chinese probing and
island occupations in the Spratlys or the contested fishing waters around
Scarborough Shoal. The Armed Forces of the Philippines (AFP) sorely
lacks air and naval capabilities, and is in the process of a multi-year
defense modernization and equipment upgrade effort. However, the Asian
financial crisis of 1997-1998 severely setback AFP military acquisition
plans. As one Philippine national security official described the situation:
“At the moment China is like a dog peeing everywhere to mark out its ter-
ritory ... we are on the edge of their claim and we are the weak link, so we
suffer.””” This situation has been exacerbated by internal political turmoil
and security problems, including the continuing Muslim insurgency in
Mindanao, and a persistent national political crisis that resulted in the
President Joseph Estrada’s removal from office in January 2001 on charges
of corruption. Estrada’s Vice President, Gloria Macapagal-Arroyo,
assumed the presidency in the peaceful change of power.
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GEOPOLITICAL CHANGE
Direction and Continuing Issues

Vivian Louis Forbes

Introduction

International terrestrial and maritime political boundaries continue to evolve
in terms of their definition, functionality, and location (Prescott 1965,
1978). With over 200 independent srates and about 35 dependencies in
the world at the beginning of the twenty-first century, the study of political
geography in general, and boundary delimitation in particular, has become
increasingly complex. Modern terrestrial and maritime boundaries reflect
the geography, history, politics, and economic stability of each state and
its international relations with its neighbours. Practitioners and researchers
from various disciplines — geography, international law, and political
science — have all made important contributions in the determination,
demarcation, and delineation of boundaries.

The world political map has seen many changes in terrestrial boundaries
of Africa, Asia, and Europe during the latter half of the twentieth century.
Former colonial powers in countries of these continents endeavoured to
define boundaries so as to ensure the extent of their sovereignty, often with
disregard to the local indigenous population that may have been adversely
affected by such impositions (Lintner 1984). The wave of nationalism that
swept through Africa and, to a less extent, Asia since the 1950s has seen
new boundaries imposed, negotiated, and established; and ceasefire lines
delineated — some with effect. The depiction of symbolized lines on maps
have also resulted in prolonged, bitter boundary disputes that have soured
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FIGURE 2.4
Southeast Asia: Shipping Lanes and Indonesia’s
Archipelagic Sea Lanes
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South China Sea: The Paracel and Spratly Islands

In 1946, Taiwan claimed sovereignty over the Spratly archipelago basing
its claim on first discovery and continuous patronage. Since that time, four
more littoral states of the South China Sea have claims over all or a few of
the islands, islets, sand cays, and reefs of the archipelago. Mainland China
began the scramble in 1949 when it claimed all the islands — Spratly,
Paracel, and Pratas — and the adjacent sea space (Ba 1993; Hamzah 1993;
Coomber 1995; Zeng 1995; Hancox and Prescott 1995; Prescott 19964;
Catley and Keliat 1997; Furtado 1999). Vietnam entered the scene in
1975, when China occupied by force the Paracel Islands (Chang 1990, p. 23).
The Philippines, concerned with the actions of China and Vietnam, claimed
a number of the Spratly islands and islets in 1971 to confirm historic
rights to the islands. Malaysia claims those features in the archipelago
that are part of its continental shelf and encompassed within the limits of
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its EEZ defined in 1979. Brunei’s claim extends to the limits of its EEZ.
The EEZ limits of these two states have not been determined through
negotiation.

Berween 1974 and 1999 all claimants with the exception of Brunei
had ensured their presence on the occupied islands by establishing
[ightlmuses, navigational marks, meteorological and oceanographic
observation centres, resort hotel, and fortifications with troops on land
and ships stationed in the adjacent waters (Storey 1999). At the same time,
efforts to resolve the issue of sovereignty over the archipelago has been
discussed at numerous international fora and opinions relating to sovereignty
over the islands expressed in academic literature and in printand electronic
news media.

The former Philippine President, Joseph Estrada, reaffirmed the
Philippine’s commitment to seek a peaceful solution to the Spratly Islands
dispute on 21 May 1999. He said that the government would “exhaust all
diplomatic means to resolve this dispute”. However, on 20 May 1999, a
Chinese foreign ministry spokesman said that China had “indisputable
sovereignty” over the Spratly Islands and their territorial waters. He claimed
that the Philippines had illegally invaded and occupied some islands and
reefs, violating China’s territorial sovereignty. The report also noted chat
“President Joseph Estrada and Chinese Ambassador Fu Ying had agreed
that the Spraclys dispute can be resolved through peaceful dialogues.
According to the President, the Philippines and China should form a panel
to study and discuss the resolution of the problem.”

China condemned the sinking of a Chinese fishing boat in the disputed
waters on 25 May 1999, calling it an “attack on its sovercignty” and
demanding an investigation and compensation. The sinking took place
near Scarborough Sheal, when a Philippine naval vessel collided with the
Chinese fishing boat. President Estrada insisted that the responsibility for
the incident lay with the Chinese, as they were “fishing inside Philippine
territory” (Manila Bulletin, Interner Version, 21 May 1999; Xinhua, 20
May 1999; GMA-7 Radio Television Art Network, Quezon City, 21 May
1999; BBC Online, 25 May 1999).

The Philippines called for ralks with Malaysia on 23 June 1999
following controversial new structures built by Malaysia on the disputed
Spratly Islands. The Philippine Government said that Malaysia had built
the structures in the Pawikan Shoal ar the southern end of the Kalayaan
Island group (Shephard 1994). They consisted of a concrete platform with
a helipad and a two-storey building with radar, as well as several barges
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with cranes, construction materials, and naval vessels without flags. The
Philippine Government also stated that Malaysia had occupied two other
areas of the island group — Antonia Luna Bank and the Mariveles Reef
(Mantanani in Malay).

The Malaysian Prime Minister Mahathir Mohamad dismissed the
Philippines’ claims on 27 June 1999, stating that the Peninjau and Siput
reefs were within Malaysia's EEZ. He said that Pawikan Shoal was being
used for civilian research into climate and marine studies, and that the
sandbar was “part of our territory”. Mahathir also stated that Malaysia
should “long ago” have claimed another reef, Terumbu Laksamana’ but did
not do so. The Philippines has not relinquished their claim to Sabah (on
Borneo island) (Financial Times, 23 June 1999; AFP, Hong Kong, 27 June
1999},

ASEAN and China have taken a positive step towards a Code of Conduct
in the South China Sea. A Working Group was set up by the ASEAN-
China Senior Officials Consultations at the seventh annual meeting in
Kuching, Malaysia, in April 1999. An ASEAN-China Working Group on
the Code of Conduct met in Kuala Lumpur on 26 May 2000 and agreed
on a consolidated working draft. The draft, which was built on the outcome
of the first consultation of the ASEAN-China officials in Hua Hin, Thailand
on 15 March 2000, served as a common basis for further consultation of
the Working Group (Rosenberg 1999).

A Declaration on the Conduct of Parties in the South China Sea was
signed at Phnom Penh, Cambodia on 4 November 2002. It reaffirmed the
members’ commitments to the purposes and principles on international
law and ASEAN’s Treaty of Amity and Co-operation in Southeast Asia. On
the same day, members also signed a Joint Declaration of ASEAN and
China on Co-operation in the Field of Non-traditional Security Issues.

Issues and Future Direction

Southeast Asia has been a region of repression, terror, and war since WWIL
There have been three overlapping phases of armed conflict in Southeast
Asia since 1945. First, came decolonization and its immediate aftermath.
In Vietnam alone, over 600,000 people were killed between 1945 and
1954 during its war of independence from France. When Portuguese
administrators walked out of East Timor in about August 1975, the eastern
half of Timor Island and the enclave at Oeccusi were claimed and occupied
by Indonesia, whose armed forces killed over 15 per cent of the Timorese
population (Dunn 1983, p. 310).
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3 Maritime territorial disputes and
their impact on maritime strategy

A historical perspective

Bruce A. Elleman

China has claimed many of the islands in the South China Sea as its sovereign
territory for well over 100 years. Admiral Sa Zhenbing, the Commander-in-Chief
of Qing China’s post-1900 navy, even led a naval expedition to these waters in
1907 to enforce China’s claim. During the 1930s, Japan invaded and took posses-
sion of many islands, only to lose them later to the Nationalists; to this day,
Taiwan has retained control — over PRC protests — of several strategic islands,
including Pratas Island and Itu Aba (Taiping Island).

To compensate for its former lack of a modern navy, including as yet no seawor-
thy aircraft carriers, Chinese PLA forces have been stationed on many of the dis-
puted islands and atolls in the South China Sea. To bring unity to these diverse
groups, the PRC has gradually networked these bases and has established elaborate
signal stations. These facilities, which range from communications relays to radar
units, not only demonstrate China’s increasing regional power, but may support
further maritime expansion into the disputed waters of the South China Sea.

By examining the historical conflicts in the South China Sea, this chapter will
argue that these sovereignty disputes may have had a significant impact on both
the recent growth of the People’s Liberation Army Navy (PLAN) and on the
probable adoption by the PRC of a more aggressive maritime strategy to enclose
its territory and prevent outsiders from entering its sovereign waters. In fact, the
PLAN’s gradual build-up of these southern island bases may even allow Beijing
to one day assert greater sovereignty over the South China Sea. Ominously, on
December 4, 2007, China unilaterally announced it had created a new “city” in
Hainan Province during November 2007 to administer the Paracels, Maccles-
field Bank, and the Spratlys, even though China’s sovereignty over these islands
remains in dispute.

Historical claims over the South China Sea to World War 11

On China’s southern maritime frontier, there are a large number of actual and
potential maritime tensions between Beijing and its Southeast Asian neighbors,
including disputed sovereignty claims to the Pratas (Dongsha), Paracel (Xisha),
Macclesfield Bank (Zhongsha), and Spratly (Nansha) Islands. Open conflict
erupted over these islands in 1974, when Chinese forces drove South Vietnamese
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nations have at one time or another supported military actions, and there were
almost a dozen reported conflicts during the 1990s alone. However, of all the
countries that have claims to these waters, only the PRC has attempted to build a
comprehensive support infrastructure in the South China Sea that might allow it
to one day obtain its strategic goals by force.

China’s South China Sea bases

Chinese bases in the South China Sea are gradually becoming stronger and more
capable. For example, Hainan Island features an embedded, albeit nearly invisi-
ble, military electronic infrastructure, and China has been actively expanding
south from Hainan Island since 1974, when it seized the Paracel Islands from the
Vietnamese. Its activities continued in the 1990s with base construction on
several Spratly islands. Extrapolating from the types of electronics and facilities
observed, Woody Island and Johnson South Island seem to be the main bases for
I}ﬁAN activities from the South China Sea through to the Malacca Straits. Other

,armed Chinese islands or reefs are linked via satellite communications, radio, and
; even internet to the local and fleet commanders. Meanwhile, the electronics and

combat systems of Chinese aircraft, warships, and submarines greatly augment
the island-based electronics.®

Hainan Island bases

Many major installations on the south China coast are linked electronically to
offshore naval operations. The focus of these communications networks appear
to be centered mainly on the island of Hainan. Although one of China’s smallest
provinces in terms of territory, at just over 35,000 square kilometers, Hainan
province includes the Office of West, South, and Central Sands Archipelagos,
which oversees the Paracel Islands (Xisha), Macclesfield Bank (Zhongsha), and
the Spratly Islands (Nansha). As a result, Hainan’s sea area is approximately two
million square kilometers, or over 50 times the size of its land territory, making
Chinese administration of these waters especially difficult and time-consuming.’

To protect this enormous region, a large over-the-horizon backscatter
(OTH-B) radar faces south near the southern coast of China. In the 1970s, the
experimental OTH radar had a 2,300-meter antenna and could pick up surface
ships at 250 kilometers.'® To patrol this area, the PLAN ships utilize satellite nav-
igation from their own nation’s satellites as well as foreign networks. Another
key set of naval navigation aids are 21 Digital Ground Positioning System
(DGPS) radio beacons. DGPS, manufactured by Communication Systems
International, can be accurate to within 5-10 meters with a 300-kilometer range.
Work started in the late 1970s on three high-power radio navigation aids in south
China, while modern marine radio beacon (RBN-DGPS) navigation aids are
located at Sanya, Haikou, and Haifou. A more powerful DGPS beacon station of
295 kilohertz was activated in the south during 1999 at Sanya, and two more
followed at Yangpu and Baohujiao.
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Beginning in 2000, China launched three satellites to form its own Beidou, or
«Big Dipper,” navigation system. Beidou is a regional geostationary satnav, unlike
the global American GPS or Russian GLONASS. After this system began opera-
tion in 2008, it started to posc a “challenge to US and European satellite naviga-
tion efforts”! Tt will also give China an alternate navigation system to the
US-dominated GPS system during its eight-year operational life. Although limited
mainly to the Chinese coastline, it may also cover waters in the South China Sea.

Meanwhile, a Vessel Traffic Service (VTS) is located at Zhanjiang. Supporting
radar and computer tracking/control stations have been constructed on the west
coast at Dong Fang and in Haikou, which “has one local and three remote dual
X-band radars, a local and remote very high frequency (VHF) communication
system, and a remote VHF direction finder.”"? Since Lockheed Martin is the main
supplier, Western imported technology is at the heart of the system. Among other
tasks, this vessel traffic management system helps control ships in the constricted
waters in the Qiongzhou Channel between Hainan and the mainland.

Hainan also has one or more major clectronics intelligence (ELINT) stations.
Because of the continuing threat of conflict with Vietnam, a major ELINT site
was probably built in southwest Hainan. There is also a large ELINT facility at
Lingshui air base on the southeast coast. This complex reportedly was established
in 1968 and was greatly expanded in 1995, with about 1,000 signal analysts
located there. A large satellite downlink facility with an associated computer
complex and links to Beijing is probably located at Changcheng, Hainan, although
this is purportedly a State Oceanographic Agency site for weather data from a
Chinese weather outpost in Antarctica.

To support submarine operations in the region, the first high-power low
frequency (LF) station was built on Hainan in 1965. The large submarine base
at Yulin has extensive communication links for the 32nd Submarine Flotilla
headquarters. These include very low frequency (VLF) communications to sub-
marines and surface ships in the South China Sea area. By 1985, five VLF com-
munication sites were located at Fuzhou, Lushun, Ningbo, Zhanjiang, and Yulin,
making submerged submarine communications possible.

The Paracel bases

The Paracel Islands are second in importance only to Hainan for their electronic
support systems. A photograph of the Paracel Islands dating to the 1980s shows
a huge array of 16 antennas, with each antenna consisted of eight yagi cross
arms. This is probably a VHF station, but is described variously either as a satel-
lite communication antenna,'® or as a cross slot early warning radar.'* Woody
Island appears to be equipped with the Chinese type 791 X-band precision
approach radar (PAR). In June 2001, HY -2 anti-ship cruise missiles were report-
edly also brought to the island, which, if true, would require a long-range
surface-search radar to detect surface ship targets."

Initially China constructed a 1,200-foot runway on Woody Island.'® Later, the
runway was extended to 7,300 feet, and finally to 7,874 feet.!” This concrete
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runway can probably handle fairly large aircraft, including bombers and large
transport planes. Meanwhile, a longer pier has been built to augment the island’s
single jetty. Close to the runway is “an aircraft storage facility consisting of four
concrete-block hangars, each capable of holding two fighter aircraft, and a hard-
stand that can accommodate 30 more.” There is also an anti-aircraft site located
at Woody Island’s northern end and “since 1991, 67 fighters, spanning 14
deployments, have been deployed to the island.”"®

The largest island in the Paracels is Pattle Island, which had for a long time
supported a weather station. Meanwhile, the port facilities on Duncan Island, the
second largest island, are reportedly being enlarged, which could indicate increased
military construction and electronic equipment. Drummond Island, the site of a
major Sino-Vietnamese naval battle in 1974, is not known to have any buildings or
electronic equipment. But in mid-1995, a new signals intelligence (SIGINT) station
reportedly entered service on Rocky Island, which is near Woody Island."

Although the PRC has repeatedly stated that it will not interfere with freedom
of navigation in the South China Sea, it refuses to clarify exactly what areas it
claims. By drawing enclosing baselines around the Paracel Islands, Beijing has
effectively removed these waters from their previous freedom-of-navigation and
overflight regimes. According to Mark Valencia

Beijing could be intent on transferring large areas of the South China Sea
from a regime in which warships have immunity from its jurisdiction, to
one in which permission is required for entry. Of course, China cannot now
enforce such a regime. But when it is strong enough, it may try to do s0.%

The gradual development of Chinese bases in the Spratly Islands might one day
make this more restrictive South China Sea regime possible.

Spratly Island bases

Although dispersed over an enormous area, several islands in the Spratly group
have been tumed into Chinese bases. The Spratly Islands were largely uninhab-
ited before World War II, when Japan built facilities on Danger Reef, Tizard
Bank, and Namyit Island; many of these areas are occupied by Vietnam and the
Philippines today. Itu Aba is one of the most northerly of the Spratly Islands,
and one of the few that is large enough to allow for an airfield and submarine
base.”’ Taiwan continues to control Itu Aba, and has recently lengthened its
runway to handle larger cargo planes.

The PRC is rapidly changing the delicate balance of power in the region by
constructing bases on a number of these small islands. In the 1980s, cruises to
the Spratlys by ocean research ships were soon followed by Chinese warships.
After civilian and scientific vessels reconnoitered the area in October 1987,
China seized Fiery Cross Island (Chigua Atoll) in March 1988. Photographs of a
long cement building on Fiery Cross Island reveal what appears to be a standard
naval HF yagi radar antenna:

\
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The Chinese copy, designated Bean Sticks, operates in the 70- to 73-megahertz
frequencies with a range of about 180 kilometers. Two other small electronic
countermeasures (ECM) radomes on the building appear similar to the RWS-1
mounted on navy destroyers. Several whip communication antennas and taller
mast antennas also are on the roof.?

In 1988-1989, several dozen Chinese warships conducted large naval exercises
coinciding with the occupation of strategically located reefs in the Spratlys.
Later, in November 1990, China completed a lengthy hydrological survey with
“research” ships.” By the 1990s, construction began on a half-dozen reefs of
crude huts and octagonal wooden structures on wooden pilings. These were
called “typhoon shelters” by the Beijing government.**

Another small base is located at Johnson South Reef. According to photo-
graphs, four octagonal huts initially were built on wooden pilings. By 1989, two
round cement towers appeared on the ends of a two-story cement building,
which are supporting a 2.5-meter satellite communications antenna adjacent to a
2.4-meter mast antenna. Meanwhile, at Subi Reef, the Chinese built a wooden
barracks and a two-story building with one satellite communications antenna.
This station also houses a “huge round helicopter landing pad and a sturdy
cement bridge with cement arches connecting it to the headquarters building.”?

In 1995, China began to build on the circular Mischief Reef, expanding its
station there during October 1998 to include 2.5-meter satellite dishes. Accord-
ing to one source, the two-story cement buildings resembled forts, and were out-
fitted with satellite communication and high frequency (HF) whip antennas.*
Two years later, major electronic and weapon emplacements were added to the
smaller northern building. Additional piers, a helicopter pad, and several anti-
aircraft guns were built, along with an unidentified missile weapon system.
Some reports have even suggested that these are Silkworm anti-ship cruise
missiles.?’

While Hainan Island houses all of the major naval and air bases, the much
smaller island facilities on the Paracel and Spratly Islands can still provide
substantial communications and intelligence support for future naval Chinese
expeditions or submarines transiting the South China Sea. To support its surface
fleet, the PRC has gradually increased the number of airplanes, submarines, and
marines based in this region. In recent years, the PLAN has conducted naval
operations as far away as the Bay of Bengal and Andaman Sea, where China
began construction on a SIGINT station in 1993, and “is in control of Myanmar’s
Coco Island with a powerful Russian-made radar and electronic surveillance
system and has subsidiJrVy electronic listening posts in Man-aung, Hainggyi and
Zadetkyi Island.”®

China’s naval air, submarines, and marine forces

The PRC’s South Sea Fleet is based in Zhanjiang, in Guangdong Province.
Directly to the south, Hainan is the base for many of China’s Su-27K long-range
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Bilateralism and Multilateralism in
Malaysia-Philippines Relations

[sagani de Castro, Jr.

The Philippines and Malaysia have had an “abnormal”! bilateral
relationship over the past four decades. The two countries have had to
close down their embassies several times since full diplomatic relations
were established in May 1964. The main reason for this development
is the territorial dispute over Sabah. As the current Philippine Ambassador
to Malaysia Victoriano Lecaros said, “there is nothing in our relations
with other countries that comes to the nature of Sabah.”* The dispute
over this large, 76,115 square kilometre property has been the thorn in
the history of Philippines-Malaysia bilateral relations. The Sabah claim
initiated or complicated two major contentious issues in the bilateral
relationship which have persisted to this day: the Muslim separatist
rebellion in the southern Philippines and Filipino labour migration to
Sabah, The other contentious bilateral issue tackled in this chapter is
the conflicting claims of the lwo countries over territories in the South
China Sea.

Through the years, the two countries have been using bilateralism to
manage the contentious issues in their relationship. In the case of Malaysia,
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o establishment of a Consulate-General’s office in Sabah would make
casier for the Philippine Government to better serve Filipino migrants

there‘

Few Gains in the Philippines’ Multilateral Approach

on the part of the Philippines, diplomats have been using ASEAN as a
rum £0 advance its agenda on Filipino migrants. Indonesia and other
sending states have supported the Philippines in this endeavour.

At the twelfth ASEAN Summit in 2006/2007 in Cebu City, for instance,
the Philippines initiated the ASEAN Declaration on the Protection and
promotion of the Rights of Migrant Workers. The agreement defines
the obligations of receiving states, sending states, and the commitments
of ASEAN as a regional community. It is a “rights-based approach

to protection of rights of migrant workers and promotion of their

welfare”.®

Spratlys Dispute: The Philippines Maximizes Multilateral
Options

The territorial dispute in the Spratlys in the South China Sea is essentially
a multilateral dispute involving the six claimant countries — Brunei,
Malaysia, the Philippines, Vietnam, Taiwan, and China.

This section focuses on one incident, basically a bilateral dispute
between Malaysia and the Philippines in mid-1999, when Malaysia
occupied Investigator Shoal and Erica Reef. Philippine diplomats
I interviewed could no longer recall this dispute and how it was
resolved. Thus, for the facts about this incident, this chapter is relying
heavily on the 2004 doctoral thesis, “The Spratly Islands Dispute:
Decision Units and Domestic Politics” by Christopher Chung.®

Investigator Shoal is around 460 kilometres from the Philippines
province of Palawan, and around 250 kilometres from Kota Kinabalu,
Sabah, Malaysia. It is in an area claimed by Malaysia, the Philippines,
Taiwan, and China. The shoal has an area of 205 square kilometres.

In June 1999, it was discovered that Malaysia had built a two-storey
concrete building, helipad, pier, and radar antenna on Investigator
Shoal. Malaysia also occupied and built a two-storey building and
helipad on Erica Reef, which lies around 525 kilometres from Palawan.
After these were discovered, the Philippines, China, and Vietnam protested
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Malaysia’s actions. The Philippines filed a diplomatic Protest ¢
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that Investigator Shoal was “part of Philippine territory and Withiy, g
country’s exclusive economic zone,”" It also complained that Mal
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After the occupation and construction on Erica Reef, the Dep
of Foreign Affairs filed a diplomatic protest on 20 August 1999
In response to Malaysia’s actions, President Joseph Estrada sajqy the
Philippines would also build structures on islands that it claimg, But
this was opposed by Foreign Affairs Secretary Domingo Siazon w
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. o o ho dig
not want the conflict to escalate. Siazon’s position eventually prey

in the Cabinet.

After its unilateral occupation, Malaysia “kept a low profile” a4
eventually, the dispute died down. Henceforth, Malaysia “did not occupy
any further features, contrary to media reports”. *

Neither Malaysia nor the Philippines used ASEAN's dispule settlemep
mechanisms to resolve this dispute. Severino said it is best to use the
Law of the Sea Tribunal to settle such legal disputes.” Since the dispute
actually involves four of the ten ASEAN members and two non-ASEAN
countries — China and Taiwan — ASEAN's dispute settlement mechanism
would not be appropriate for it. However, the Philippines used ASEAN as
a forum to ventilate its sentiments and to urge compliance with ASEAN
declarations on the South China Sea that commit signatories not to use
force and to exercise restraint. It reminded other countries about such
commitments as provided in the 1992 Manila Declaration on the South
China Sea.

The Philippines has also pushed for a regional code and bilateral
codes of conduct. It concluded bilateral codes of conduct with China and
Vietnam in August 1995 and in November 1995 respectively. As Severino
said, the Philippines objective is to “obtain a Chinese commitment not
to pull another Mischief Reef”.”” These codes of conduct commit the
countries to “strive for peaceful settlement of disputes by diplomatic
means, to take cooperative measures to prevent conflict, to build trust,
and to promote the joint exploration, development and exploitation of
the resources therein.””!

In July 1996, ASEAN Foreign Ministers endorsed the need for a
regional code of conduct, that is, between ASEAN and China. According
to Severino, ASEAN and China started to negotiate the code in March

ailed
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2000, However, disagreements among ASEAN countries “held up the
onclusion of the code”.”

At the 1999 meeting of ASEAN Foreign Ministers, Malaysia “opposed
any discussion of its occupation of Investigator Shoal and Erica Reef”.”
M.ﬂhslysia'.ﬂ; position was that bilateral issues should be “discussed
[11'111=l'01‘ﬂ|1y”.” In that meeting, Malaysia “successfully opposed the
philippines’ call to include in the foreign ministers’ communiqué a
statement urging all claimants to halt occupation and construction in
disputed areas of the South China Sea”.” It merely “recognized that
several issues remained a source of concern”.”

Indonesia, a non-claimant country, has hosted three sessions of
workshops on Managing Potential Conflicts in the South China Sea.
These have been conducted outside of ASEAN. Indonesia’s attempts
at dispute settlement in the Spratlys were made as a goodwill gesture
and delivered as a non-claimant state. Indonesia, as primus inter pares
in ASEAN, was uniquely placed to offer such good offices. Were it not
for these two important considerations, its role as a broker would have

peen difficult.

Kuala Lumpur’s Unilateralism Works to its Advantage

Based on how the 1999 incident played out, Malaysia’s unilateral action
has helped strengthen its position in the South China Sea. The country’s
move to occupy Investigator Shoal and Erica Reef was apparently a pre-
emptive move for the code of conduct agreement that was to be agreed
upon with China. In line with what China did on Mischief Reef in 1995
and 1998, Chung said Malaysia’s occupation “demonstrated the benefits
of pro-activity”.” He said: “In seizing a contested feature and building
permanent structures, the reality of possession makes dislodgement by
diplomatic, legal, military or moral pressure a difficult task.””

Chung’s thesis is that “while Malaysia’s approach emphasized
occupation of contested features, the Philippines concentrated on
diplomacy to internationalize its position.””” He added:

A weak economy and low military capability to handle external threats
severely constrained Manila’s options to defend its claim. Diplomacy
at bilateral and multilateral levels was the only realistic instrument of
statecraft available to shore up its claim.*

However, when dealing with China, Malaysia took a common position
with the Philippines and the rest of the ASEAN countries.
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Chronicle of a Century of Chinese Jurisdiction over South China Sea Islands

English Translation

[...]

Note from the editor

On October 1, 1949, the People’s Republic of China declared its founding in Beijing.
In June 1950, the Chinese People’s Liberation Army liberated Hainan Island, and soon after
Kuomintang retreated from Hainan Island, and its resident military forces were also
withdrawn from Taiping Island on June 8, 1950. From this point, all of the Nansha Islands
including Taiping Island returned to a situation where there were no stationed troops or
permanent residents. Only fishermen from mainland China, Hainan Island, and Taiwan
seasonally fish in the seas near Nansha Islands, including Taiping Island, or temporarily
reside on Taiping Island.

Being without resident soldiers from mainland China or Taiwan, Taiping Island as
well as all of the Nansha Islands presented opportunities for nearby countries in the South
China Sea, in particular the Philippines and South Vietnam, to occupy our Nansha Islands.

Starting in the mid-1950s, South Vietnam and the Philippines were awaiting their
chances and threatened to occupy our Nansha Islands. In particular, between March and May
1956, Philippine Maritime Institute President Tomas Cloma and others “adventured” in our
Nansha Islands. At this time, they landed on many islands including Taiping Island, and
claimed to have founded the so-called “Free Territory of Freedomland” on these islands. This
was the infamous incident of “Free Territories of Mad Man Cloma.”

Between March 1 and May 27, 1956, Philippine Maritime Institute President Tomas
Cloma led 40 people on the school’s “Training Vessel No. 4,” bringing light equipment and
seeds for an “expedition” in our Nansha Islands. They landed on nine islands, including Beizi
Island, Nanzi Island, Zhongye Island, Nanyao Island, Xiyue Island, Taiping Island, Dunqian
Shazhou, Hongxiu Island, and Nanwei Island. On some islands, they also erected “occupied”
plaques, claiming them as the “Free Territory of Freedomland.” (Note: the English on the
plaques stated: Notice This Island is claimed by Atty. Tomas Cloma and Party Manila,
Philippines and Forms Part of Freedom Land). The names of the islands were also
unilaterally changed.

On May 15, 1956, Tomas Cloma wrote to the Philippine Ministry of Foreign Affairs,
stating that “these islands are beyond the jurisdiction of the Philippines, but they are also the
territories of no other country.” Based on the “doctrine of discovery,” “they intended to
occupy” these islands,” as they demanded of the Philippine Ministry of Foreign Affairs.
Subsequently, Philippine Vice President and Secretary of Foreign Affairs Garcia publically
announced, “These islands are near the Philippines, without claim and without residents, thus
after they were discovered by the Philippines, the Philippines has the right to occupy them. In
the future, other countries will also acknowledge the Philippine sovereignty based on
occupation.”1

The Philippine ambition to occupy our Nansha Islands is completely evident. At the
same

' Taiwan “Central News Agency,” May 19, 1956, telegram from Manila.
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time, the Saigon regime in South Vietnam has also claimed to have “sovereignty.” In
response, on May 29, 1956, the government of the People’s Republic of China issued a
declaration stating: “Taiping Island and Nanwei Island on the South China Sea, as well as
nearby islands, are collectively known as Nansha Islands. These islands have always been a
part of Chinese territory. The People’s Republic of China has indisputable legal sovereignty
over these islands,” and “China’s legal sovereignty over Nansha Islands will not permit
violation by any country using any pretext and in any way.”

At the same time, the Kuomintang regime in Taiwan has engaged in diplomatic
negotiations with the Philippines and the Saigon regime in South Vietnam, deciding to again
send troops to be stationed at the largest island in Nansha Islands — Taiping Island.

[...]
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This post is the first in a new blog series, The South China Sea Frame-by-Frame. It
incorporates data and imagery from the CSIS Southeast Asia Program's innovative policy
tool, The South China Sea in High Resolution r. It originally appeared on CSIS' Asia
Policy blog, cogitASIA .

The Philippines opened yet another chapter in the ongoing South China Sea dispute with
its neighbors on February 29, 2012 by inviting foreign companies to take part in its long
awaited fourth Energy Contracting Round. This round opens bidding on 15 oil and gas
blocks. Two blocks, Areas 3 and 4 near the Reed Bank, fall within China’s so-called “9
dash line” claim, which is mirrored by Taiwan. Beijing quickly responded to Manila’s
announcement by lodging a formal protest, reiterating its “indisputable sovereignty” over
the islands and waters of the South China Sea, and calling any oil exploration “unlawful.”
Taiwan’s foreign ministry followed suit with a March 13 statement saying, “The Reed Bank
is part of the Spratly islands . . . and we reject any claim or occupation by any means of
the islands and the surrounding waters.”
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What is clear in this instance is that China and Taiwan’s claim cannot rest on the “9 dash
line” alone and be taken as legitimate. There is simply no basis in international law
supporting that grandiose claim — a fact even Beijing seems to increasingly recognize, as
evidenced by the much-analyzed Chinese Foreign Ministry statement earlier this year that
the South China Sea dispute is about the “islands and adjacent waters,” not the sea in its
entirety. The “islands” in this case are the Spratlys.

The question then is not whether Areas 3 and 4 lie within the “9 dash line,” but whether
they fall within the adjacent waters of nearby islands claimed by China. This is the point
made last month by Robert Beckman 4. Under the UN Convention on the Law of the Seas
(UNCLOS), to which both China and the Philippines are signatories, a country’s islands
generate an Exclusive Economic Zone (EEZ) out to 200 nautical miles in it has exclusive
rights to all natural resources, including oil and gas.

The key word here is “islands,” as distinguished from rocks, shoals, banks, or other
features. Under UNCLOS, an island must meet two criteria 5: it must remain above water
at high tide, and it must be capable of sustaining human life and economic activity of its
own. The latter requirement, habitability, is ambiguous; the former is not. Any feature that
does not meet these requirements is eligible only for territorial waters out to 12 nautical
miles 5, and there are no features within 12 nautical miles of the blocks in question.
Nanshan Island and Flat Island are the closest Spratlys above water at high tide, though
they are still twice as far as the Philippine coast is from the blocks.
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Flat Island

A_Nanshanilsland

As China and Taiwan would eagerly point out, much, though not all, of Areas 3 and 4
would fall within their hypothetical 200 nautical mile EEZs. While accepting both islands as
habitable for the sake of argument, it is worth noting that neither has fresh water or
significant vegetation, both are currently occupied by the Philippines, and the larger of the
two, Nanshan, is only about 1000 feet across at its widest point.

Flat Island
Nanshan Island
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Since the EEZs of Nanshan and Flat Islands overlap with that of the Philippines, being
less than 200 nautical miles away, a compromise would need to be reached on their
respective boundaries. Under UNCLOS, such a settlement can be reached bilaterally or
through arbitration at one of several international forums, most importantly the
International Tribunal on the Law of the Seas (ITLOS). Not only do these forums exist, but
they have decades of precedent to rely upon. The starting point for any settlement on
maritime boundaries under international law is almost always equidistance (there are
other methods of arbitration such as the angle-bisector method that can apply in the case
of adjacent coastlines, but would not make sense in the case of an island).

By delimiting the halfway point between Flat and Nanshan Islands, and the Philippine
coast, it is possible to estimate with some accuracy where China’s best-case EEZ limits
would fall. They are best-case because such a settlement would go against all prior
precedent. As the recent ITLOS decision concerning Bangladesh and Myanmar 7
reiterated, the most important consideration in delimiting maritime boundaries has
traditionally been the principle of avoiding inequity — including by considering the relative
length of relevant coastlines, and by taking into account any bays or other concavities that
unduly influence the EEZ boundaries. This case would involve two islands with combined
coasts of less than half a mile versus a Philippine coast of hundreds of miles — a clear
inequity. In addition, the entire disputed portion of the blocks is a result of the concavity in
the gap between the Philippine islands of Palawan and Mindoro — another inequity. Both
of these facts would almost certainly result in shifting the equidistance line significantly
toward the islands.

¢ JAreard

Google earth
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What this exercise reveals is that a sliver of two oil and gas blocks, roughly 250 square
miles out of more than 4,700 square miles, or just over 5 percent, could conceivably be
considered disputed under international law. And even that would require a remarkable
deviation from prior legal precedent. For the time being, Manila might be better off taking
the high road and removing the sliver in question from Areas 3 and 4 until an eventual
settlement of EEZs is reached. That would let the Philippines appear magnanimous and
greatly strengthen its claim to be the party following the law while ceding almost nothing.
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2 Tourism, war, and political instability

Territorial and religious perspectives

Dallen J. Timothy

Introduction

Since the modern-day ascent of mass tourism in the nineteenth century, and the
late twentieth-century advent of more specialized forms of tourism, the world has
undergone many significant geopolitical changes. Countries have come and gone,
states have united in supranational alliances, free trade agreements pervade the
global trade scene, and international relations have been liberalized in most cases.
Many positive socio-economic and political outcomes have resulted from these
geopolitical transformations, but one thing remains constant and unchanged by
contemporary trends: conflict and warfare between states and peoples. Tourism,
one of the most pervasive socio-economic and political phenomena common the
world over, has been influenced positively and negatively by political changes
(Butler and Suntikul 2010); yet territorial, religious, and other types of conflicts
and wars continue to impact tourism in a variety of ways.

This chapter provides an overview of many of the salient issues surrounding
the relationships between tourism and war, It first examines the roots of war and
political malcontent throughout the world, especially as it pertains to territorial
and religious conflicts, and highlights some of the most pertinent relationships
between tourism and political conflict from the perspective of territoriality- and
religion-based warfare.

Territorial conflict, religious discord, and the roots of war

Conflicts abound the world over: political and religious tensions, corruption,
coups d'etat, military occupations, crime, terrorism, and warlare. War is only one
extreme form of malevolence between countries, peoples, or ideologies, but it has
some of the longest-lasting implications for society in general, and tourism in
particular. Several observers, this author included, have suggested that the root
of conflict throughout the world is greed (Collier and Hoeffler 2000; Fearon and
Laitin 2003; Timothy 2008). While some commentators suggest grievance is the
main cause of war, lying at the core of grievance also is greed — on the parl
of people in power who perpetuate conditions of oppression, poverty, famine,
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conflicts is not just the land under question, but the natural resources (i.e. fish-
ing and oil) that exist beneath and around them. (The recent resumption of oil
exploration in waters around the Falkland Islands has coincided with a renewal of
Argentinian claims to the islands. The 1982 conflict over the Falklands resulted in
both improved communications and increased numbers of tourists, mainly from
the United Kingdom: editors’ note).

Another type of territory-based conflict is that associated with keeping seces-
sionist entities from declaring their independence from the state, While some
secessionist movements have bred malcontent among some groups of people,
other separations have resulted in outright warfare, The secession of Slovenia,
Croatia, and Bosnia-Herzegovina from Yugoslavia during the early 1990s, for
example, was the cause of the Yugoslavian Wars, wherein thousands of people
were killed by the Yugoslav military and by inter-ethnic violence, Many towns and
cities were destroyed, and culturally important symbols were targeted (see Corak
et al., this volume). A similar situation occurred in the Soviet Union in the early
1990s with the declarations of independence by Lithuania, Latvia, and Estonia,
which eventually led to the collapse of the Soviet Union.

Finally, disagreements are common over territories claimed by more than one
claimant state, with each party typically armed with legally justifiable proof that
the disputed territory belongs to them. This is very much the case in the con-
temporary conflict over the Spratly Islands in the South China Sea and at Preah
Vihear near the border of Thailand and Cambodia. Each of these examples will be
highlighted in more detail below.

All of the relationships between war and tourism noted earlier are apparent in
territory-based conflicts. This section, however, focuses on the unique territorial
aspects associated with tourism as a political propaganda tool, tourism as a catalyst
for conflict, and territorial wars as heritage attractions.

Tourism as a political tool in territorial conflict

Tourism is used in several ways by governments in power to legitimize their
control, downplay sentiments of autocratic rule, to build patriotism, and to illus-
trate their benevolence to the outside world (Cohen-Hattab 2004; Timothy 2007).
A unique twist on this is the use of tourism as a mechanism to assert legal jurisdic-
tion over disputed areas (Hall 1994; Timothy 2010). States in conflict sometimes
argue that a functioning tourism industry fulfills the three legal requisites for
international recognition and acceptance of sovereignty: the place can support
human habitation, there exists a history of claimant-state occupation, and that
state functions/responsibilities are being exercised (Glassner and Fahrer 2004).
The establishment of national parks in the extreme north of Canada at the end of
the last century was not unrelated to Canada’s desire to confirm its sovereignty
over the Arctic Islands and the Northwest Passage.

One of the best documented examples today is the Spratly Islands, an
archipelago of some 230 small islets, minute atolls, and rocky outcrops in the
South China Sea. Together they total only five square kilometers of exposed land,
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and only twenty-five or so of the islands are even somewhat substantial. Only a
couple of the islets can be seriously considered inhabitable.

In spite of their small land area, the Spratly Islands are one of the most chal-
lenged territories in the world today. Six countries — Brunei, China, Malaysia, the
Philippines, Taiwan, and Vietnam — lay claim to all or part of the Spratlys and
their potential territorial seas and resources. Vietnamese and Chinese relations
have recently deteriorated to the extent that there has even been talk of armed con-
flict between the two neighbors, largely over conflicting claims to the same islets
(Dutta 2005). Oil potential, fishing, and control of shipping corridors lie at the
heart of this Southeast Asian conflict, bul according to the International Law of the
Sea, protruding rocks that are unable to sustain human habitation or economic life
cannot possess exclusive economic zones or continental shelves (Gjetnes 2001).
By possessing any or all of the Spratlys, and demonstrating inhabitability and
economic functions, a state can potentially expand its exclusive economic zone by
370 kilometers with important resource and transshipment control implications.
Several of the islets have been occupied by military personnel from claimant
states, and even a few small civilian communities have been established on the
larger islands to demonstrate “continued occupation” and to substantiate fishing
and agricultural economies.

To help legitimize their claims to sovereignty over the Spratlys, some of the
claimant states have established tourism on the islands they occupy. Malaysia is
particularly active in this regard. On 6.2-ha Pulau Layang, Malaysia has estab-
lished a diving resort and air strip with scheduled flights (Chen 1994; Chung 2000,
Musa et al. 2006). Malaysian tour operators also utilize Terumbu Laya (Dallas
Reef) for diving and fishing tourism. Thitu Island, or Pagasa, is the second largest
in the Spratlys and is occupied by the Philippines. It has a population of more than
300 people and a 1.4 km airstrip. The government of the Philippines is consider-
ing ways to develop tourism on the island, which abounds in white sand beaches,
unique bird species, and diving opportunities (Agence France-Presse 2008). Like-
wise, Vietnam has developed cruises to several of its claimed islets to visit research
centers and oil industry operations, and to enjoy beaches and the natural maritime
environment (Asian Economic News 2004; Spratlys News 2004). There have also
been recent negotiations about Vietnam refurbishing a former military landing
strip on Large Spratly Island to fly in more tourists, possibly paving the way for
commercial flights by Vietnam Airlines sometime in the future (BBC News 2004
Economist 2004; Reuters 2004).

All of these developments are manifestations of the contested countries’ utiliza-
tion of tourism to lay legitimate claims to territorial sovereignty. Armed conflict
has broken out on occasion. China sunk a Vietnamese ship in 1988 over its
Spratlys claim, which soured relations between the two socialist states. In 2011,
tensions began (o escalate in the region as claimant states accelerated their fishing
and oil exploration efforts. In retaliation, China began to exhibit more aggressive
behavior against the Philippines and Vietnam by forcefully taking over some of
islands claimed by those countries and firing warning shots at fishing boats from
other claimant states (Jamandre 2011).
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Pandora's Sandbox

China's Island-Building Strategy in the South China Sea
Andrew S. Erickson and Austin Strange

ANDREW S. ERICKSON is an Associate Professor at the Naval War College and an Associate in Research
at Harvard University’s Fairbank Center. Follow him on Twitter @andrewserickson [1]. AUSTIN
STRANGE is a Ph.D. student in government at Harvard University.

Ongoing international disputes over territory in the South China Sea have led many to invoke an old
adage: “"When the facts are on your side, pound the facts. When the law is on your side, pound the law.
When neither is on your side, pound the table.” Beijing is using all these approaches simultaneously, but
with an ambitious twist -- as it tells other claimants to pound sand, China is pouring it.

A prominent case in point is a major reclamation project [2] on the disputed 7.2-square kilometer (4.5-
square mile) Johnson South Reef [3] in the Spratly Islands archipelago. Photos taken since March 2012
document China’s creation of a 30-hectare (74-acre) island [4] atop the previously submerged reef by
dredging seabed material [4] and then dumping it using pipelines and barges. In addition to a
communications platform built after China wrestled the atoll from Vietnam in 1988 (killing 64 Vietnamese
sailors in the process [5]), over the last two years China appears to have set up additional radars,
satellite communication equipment, anti-aircraft and naval guns, a helipad, a dock, and even a wind
turbine. IHS Jane’s and other observers [6] have pegged the reef as the potential home of China’s first
airstrip in the Spratlys.

China’s beach building is not limited to Johnson South Reef, which may, in fact, just be a warm-up act.
Satellite images have confirmed similar dredging activities [7], albeit at a smaller scale, at three other
structures in the Spratly archipelago: Cuateron Reef (the southernmost of China’s reclamation projects),
Gaven Reef, and Johnson North Reef. But Chinese efforts center on Fiery Cross Reef. Beijing’s 1987
announcement that it would establish an “ocean observation station [8]” there on behalf of UNESCO
helped trigger the 1988 skirmish on nearby Johnson South Reef. It reportedly serves as a base for
China’s reclamation efforts and already boasts an eight-square kilometer (five-square mile) artificial
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structure with a wharf, helipad, coastal artillery, and garrisoned marines [6]. China, currently rumored to
be in the process of adding an airstrip and enlarging the harbor [9], may eventually transform Fiery Cross
into a military base twice the size of Diego Garcia, a key U.S. military base in the Indian Ocean. It could
become a command-and-control center for the Chinese navy and might anchor a Chinese air defense
identification zone (ADIZ) [10] similar to the one it announced over the East China Sea in 2013.
Prominent Chinese strategist Jin Canrong suggests that Fiery Cross Reef construction is a complex
“oceanic engineering project [10],” the ultimate scale of which depends on how Johnson South turns out.
Such an initiative would clearly require central government resources, and he notes that the plan has
been forwarded to the Chinese state council for approval.

Yet, despite media claims, including statements by Chinese experts, Beijing’s precise plan for fortifying the
Spratly Islands remains speculative. Beijing has declined to provide authoritative, detailed information
that might dispel myths and clarify the intent and scope of China’s operations. When questioned by a
reporter about island reclamation, Hua Chunying, a spokesperson for China’s foreign ministry replied,
“China has indisputable sovereignty over [the Spratly] Islands including [Johnson South] Reef and the
contiguous waters. Whatever construction China carries out in [Johnson South] Reef is completely within
China’s sovereignty [11].” In reality, however, by creating new facts of ground, Beijing is expanding the
territory it controls and literally changing the security landscape in the South China Sea.

FACTS OF GROUND

China lays claim to the entire Spratly Islands [12] and their 820,000 square kilometer (510 square mile)
area. The archipelago contains more than 550 islands, sandbanks, reefs, and shoals, many of which are
also partially or fully claimed by Brunei, Malaysia, Philippines, Taiwan, and Vietnam. With the exception of
Taiwan, even the northernmost atolls are far closer to the shores of rival claimants than to mainland
China.
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Although it has exercised caution in making official statements about land reclamation in the Spratlys, it is
no secret that Beijing has long worked to enhance and occupy the bits of rock it claims in the South China
Sea. It has already established manned garrisons on seven of the hundreds of Spratly features. And
existing garrisons on Fiery Cross and Subi Reef, each with various radar surveillance capabilities, already
house about 100-200 troops [13]. Several years ago, there was even a photo exhibit at the Shanghai
Navy Museum [14] showing small-scale earthmoving and compaction equipment on one of the Spratly
Islands.

Of course, it is unfair to single out recent Chinese reclamation activities without considering the actions of
other claimants. A brief historical refresher suggests that even though China’s current behavior is
troubling, China did not necessarily open Pandora’s sandbox. For example, Vietnam captured Southwest
Cay from the Philippines in 1975, and it has since built a harbor and other land features there. In total, it
has occupied 29 islands and reefs in the Spratlys. Meanwhile, Malaysia’s Naval Station Lima on Swallow
Reef is the result of substantial reclamation efforts after Kuala Lumpur’s occupation of the atoll in 1983.
In 2008, Taiwan completed an airstrip on Taiping Island [15], the largest in the Spratly group, which
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Taipei occupied in 1955 and on which it already had an extensive navy garrison and radar station. In
addition, the Philippines occupies ten Spratly structures and is planning to build an airport and pier on
Thitu Island [7]. China is apparently the only major claimant to territory in the Spratlys without an airstrip
[4] there, although not for long.

Still, whether Beijing is a leader or follower in land reclamation in the Spratlys, it is undoubtedly the only
claimant whose economic prowess can support projects that, without violence, significantly alter the
status quo there. Admittedly, it is difficult to find credible data on whether other contenders have dredged
or pursued similar island-building tactics. Nonetheless, given their considerably lower capabilities for such
work, it is unlikely that any other county has, or will engage in, sand pouring on par with China’s current
construction efforts. For example, China may invest over $5 billion over ten years on reclamation in
Johnson South Reef; the Philippines’ 2014 military budget is less than $2 billion. China’s German-built
Tianjing Hao dredger [16], the largest of its type in Asia and China’s primary weapon in island-building,
cost approximately $130 million to build -- nearly three-fourths of the per-unit cost that Vietnam paid for
some of its Russian-built Gepard-class frigates [17], its most advanced warship.

SO WHAT?

So what are the implications of China’s large-scale island building? Some international observers believe
that, beyond asserting de facto sovereignty, China’s efforts to amass sand on the reef and rock
formations are aimed at strengthening its claim to the 322-kilometer (200-mile) exclusive economic zone
(EEZ) abutting its coastline and all of its islands under the aegis of the United Nations Convention on the
Law of the Sea (UNCLOS). This seems unlikely. Article 60 of UNCLOS explicitly states that artificial
structures are not equal to islands and that their existence has no bearing on the demarcation of
territorial seas, EEZs, or continental shelves. Although China could theoretically argue that it is building on
pre-existing natural island structures, other countries would surely dispute that claim -- and they could
furnish pictures to prove it. China itself has lambasted similar behavior by Japan on the Okinotorishima
atoll [18] in the Philippine Sea.

That doesn’t mean that pouring sand is pointless. Unlike Beijing’s recent temporary deployment of the
Haiyang Shiyou (HYSY)-981 oil rig to regions disputed by China and Vietnam, as well as the placement of
four additional rigs [19] in the South China Sea in late June, “island building” will eventually support
permanent civilian and military infrastructure. This will enable China to diversify its strategy for asserting
territorial claims in the Spratlys. Some of the structures in question lie within the EEZ claimed by the
Philippines, and are situated just 300—400 kilometers (186—249 miles) from the Philippines and Vietnam.

Arguably more discomfiting for other states, a mature network of military facilities in the Spratlys,
including an expanded Fiery Cross presence, would effectively extend China’s ability to project power by
over 800 kilometers (500 miles), particularly through Chinese Coast Guard patrols in contested areas and
potentially even air operations. Similar to its relative economic supremacy, China’s relative advantages in
military size, modernization, and professionalism suggest that it is the only South China Sea claimant that
is potentially capable of establishing de facto air and sea denial over tiny islet networks in @ maritime
setting as vast as the Spratly archipelago

Another concern is that the creation of facts of ground might spur China’s announcement of one or more



Annex 458

ADIZ [20] in the South China Sea. However, if that is China’s goal, there are plenty of reasons for it to
exercise restraint. First, antagonizing multiple neighbors and members of the Association of Southeast
Asian Nations (ASEAN) simultaneously is a far greater price to pay than further inflaming already-poor
relations with China’s béte noire, Japan, as it did when it declared its first ADIZ over the East China Sea
last November. Second, declaring an ADIZ over the full extent of its claims in the South China Sea would
presumably require Beijing to define, for the first time, the precise geographical coordinates of the “9-
dash line” it draws on maps to claim the vast majority of the South China Sea, or at least provide more
clarification than it has to date.

Such transparency, together with China’s declaring a second ADIZ in general, would increase pressure on
Beijing to specify the basis for its claims in the area -- something it has declined to do, presumably
because there is no consistent legal basis for all of them. In addition, declaring an ADIZ over the full
extent of China’s claims in the South China Sea might expose Beijing’s still-limited ability to monitor and
patrol the southernmost part of its claim, which is far from Chinese land-based radars and major airfields.
Although bulking up islands could help Beijing enhance its surveillance capacity, it will take time to
develop the ability to patrol the entire South China Sea, a prerequisite for being able to establish an
enforceable ADIZ [21] in the future.

Finally, and arguably most disconcerting, although China might not have initially opened Pandora’s
sandbox, its large-scale digging could lead to an arms race of augmentation in an already-sensitive sea.
Other regional states probably cannot come close to matching the raw scale of Beijing’s ambitious
construction, yet they -- particularly the Philippines or Vietnam -- will surely find ways to protect their
claims more creatively. None of this suggests a forecast of calm seas [22] around the Spratly archipelago.

ISLAND DISPUTE

With the future looking turbulent, the international community should undertake a technologically-
informed study of island feature augmentation to better understand which parties, particularly in the East
China Sea and South China Sea, are capable of such construction; which have done so, or are doing so;
how difficult and expensive such buildup is; and how durable the artificial islands are likely to be in this
typhoon-prone region. Addressing these questions will help concerned countries in the region and abroad
gain a better understanding of the short- and medium-term implications of China’s sandbox in the
Spratlys, as well as how the neighborhood is likely to react.

The international community will also have to consider the implications of China’s island building on
international maritime law. If Beijing’s strategy even partially enhances its presence and the momentum
of its claims, it could trigger an arms race as rival claimants fortify features under their respective control
with sand, structures, and ships. That could undermine the otherwise potentially moderating influence
[22] of existing norms and international agreements such as UNCLOS.

To be sure, China, like other states in the region, still faces inevitable constraints on its ability to contest
maritime territorial claims [23] despite its ability to easily out-dredge and out-drill smaller neighbors.
Beijing’s entrepreneurial sand pouring, which comes on the back of an upsurge of oil extraction [24] near
the disputed Paracel Islands [25], still faces legal and political barriers that prevent more decisive
actions.
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As such, it is too early to list artificial island augmentation in the same category as the Great Wall and the
Grand Canal, which are regarded as Chinese engineering triumphs over inconvenient geographic
conditions. Even so, ongoing island building is a demonstration of Beijing’s use of creative thinking to
address its security concerns. For now, expect new facts on the ground -- and of ground -- to emerge
from the roiled South China Sea.
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CHAPTER 2

Maps and Lines
1500 to 1948

IN JANUARY 2008, in the light- and humidity-controlled basement of the
Bodleian Library in Oxford, about 5,500 nautical miles from the Spratly
Islands, Robert Batchelor unrolled a document that has radically changed
our understanding of the history of the South China Sea. It was a map,
a metre and a half long by a metre wide, covering what we now call East
and Southeast Asia: from Japan in the northeast to Sumatra and Timor
in the south. It was also a work of art. During the 350 years it had been
in the library, many people had admired its delicately painted ‘mountain
water’ scenes: the pale green sea fringed with bamboo, pine and sandal-
wood trees; hills, rivers and plants drawn as they might be seen in life.
But what Batchelor spotted — which no-one else had noticed for centuries
— was a network of pale lines radiating from the southern Chinese port
of Quanzhou. The lines linked Quanzhou with almost every port in the
region: from Nagasaki to Manila, Malacca and beyond. More surprisingly,
each route was marked with navigational instructions: Chinese compass
bearings and indications of distance.

What Batchelor, an American historian, had rediscovered was a
guide to the trading highways of Asia. It demolished the traditional image
of seventeenth-century China as an inward-facing, isolationist power.
Instead it showed a China that was engaged with the sea and, through
the sea, to the wider world. It was also a picture of a region untroubled
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a shoal is an underwater feature — a raised area of seabed (the word is derived
from an Old English word for ‘shallow’). James Shoal is in fact 22 metres
below the surface. But because of the committee’s unfamiliarity with the area
they declared it to be a land feature. Thus it would seem that China’s claim in
the South China Sea is, to some extent, based on a translation error. What's
now described as the ‘southernmost point of Chinese territory’ doesn't exist
—any more than the Wan-li Shi-tang did eight centuries before.

The committee continued with its territorial mission. Three months
later, in April 1935, it published 7he Map of Chinese Islands in the South
China Sea, taking the country’s sea border right down to 4° N — the loca-
tion of James Shoal, only 107 kilometres from the coast of Borneo and
over 1,500 kilometres from the Chinese mainland.¥” Then one of China’s
most eminent geographers, Bai Meichu, added his own innovation. Bai
had been one of the founders of the China Geographical Society. He was
also an ardent nationalist and in 1930 had drawn his own version of the
‘Chinese National Humiliation Map’ to educate his countrymen about
just how much territory they had lost.*® In the year Bai became director
of the society’s editorial board, he declared: ‘Loving the nation is the top
priority in learning geography, while building the nation is what learning
geography is for.”* In 1936, at the age of 60, he created his most enduring
legacy: a map in his New China Construction Atlas including a U-shaped
line snaking around the South China Sea as far south as James Shoal.
This was then copied by others. Between 1936 and 1945 versions of the
line were published on 26 other maps. Some stretched down to the James
Shoal, though most only included the Spratlys.”® A decade later, it was
Bai’s line that would be taken up by the Chinese government, copied and
asserted to define China’s historic island territories.

All this list-making and map-drawing came to an abrupt end with the
Japanese invasion of China in 1937. The job of protecting the country’s
sovereignty was passed to the military and the previous objects of Chinese
nationalistic anger — Britain, Russia and the United States in particular -
became allies against the greater enemy. But the Second World War would
reset the territorial battle in the South China Sea. Japan had occupied
Taiwan in 1895, so when American forces in the Philippines surrendered
in May 1942 almost the entire coast of the Sea, from Taiwan to Singapore
and back again, fell under the control of a single power for the first time
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in its millennia-long history. The South China Sea became a ‘Japanese
lake’ and would remain so until January 1945. The Japanese occupied
Woody Island in the Paracels and Itu Aba in the Spratlys. The base on
Iru Aba was virtually destroyed when American planes napalmed and
strafed it on 1 May 1945 and the island was abandoned sometime before
the arrival of a US reconnaissance mission on 18 November 1945.>! Two
Australian commandos were landed on Woody Island in the Paracels by
the American submarine, USS Pargo, on 3 February 1945 and observed
two Japanese and a European living there under a French tricolour. After
the commandos withdrew, the Pargo shelled all the buildings.”* On
8 March American aircraft bombed radio stations on both Woody Island
and Pattle Island*® and when another submarine, the USS Cubrilla, visited
Woody Island on 2 July, the tricolour was still flying, but this time with a
white flag above it.”*

As the course of the war turned, the allies began to debate where lines
would be drawn on maps once it had ended. As early as May 1943, a few
weeks after the battle of Guadalcanal, the US State Department drew up
document T-324 to help decide what should be done about the islands
of the South China Sea. Allowing Japan to hold on to them was a non-
starter, but since they were ‘of no vital interest to any single country or
territory’, the American position remained vague.”” Later documents
continued the theme, arguing that no single country had a clear-cut claim
on the islands. Document CAC-301, ‘Spratly and other islands (Shinnan
Gunto)’, prepared on 19 December 1944 ahead of the Yalta Conference,
recommended that the Spratlys be placed under ‘the projected interna-
tional organization’ — the future United Nations — although noting that
this would require the approval of France. Another document, CAC-308,
recommended three options for the Paracels: international trusteeship, a
deal between China and France, or thirdly — ‘unless France should provide
evidence of the alleged transfer of the Paracels to Annam by China in
1816" — support for China’s claim.’® After the war, however, the State
Department recognised the improbability that any of the islands would be
placed under UN control because it would require an unlikely degree of
flexibility from France. As a result, the US left its position vague.

On 4 July 1946, the Philippines became independent of the United
States and less than three weeks later Vice-President Elpidio Quirino
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declared the Spratly Islands part of its sphere of influence. The French
authorities, trying to reassert their control over Indochina, sent a mine-
sweepet, the FR Chevreuil, out to the Spratlys. It found them uninhab-
ited and, on 5 October 1946, placed a stone marker on Itu Aba asserting
French sovereignty. On 9 December 1946 the Chinese Navy — having
just received several ships, trained crews and charts of the waters from
the United States — despatched two vessels to the Paracels and two to
the Spratlys.” The Zaiping (formerly the USS Decker) and the Zhongye
(probably the former USS LST-1056) arrived at Itu Aba on 12 December
where their crews erected a rival stone marker, claiming the island for
China. Then, in January 1947, Chinese and French forces landed on
different islands in the Paracels — again making rival claims (for more on
this see Chapter 3).

In May 1947 the Chinese parliament approved a motion calling on
the government to recover all the Paracels from France, by force if neces-
sary, and to clearly ‘delimit our territory’. Force was out of the question
but delimiting territory was easier. The Geography Department of the
Ministry of Internal Affairs drafted a list of new names for all the islands in
the South China Sea. [tu Aba was renamed Taiping Island and Thitu Island
was renamed Zhongye (after the ships on the 1946 expedition) and other
features were awarded similarly patriotic titles: Spratly Island became
Nanwei — ‘noble south’ — for example. Perhaps realising their mistake, the
committee changed James Shoal from a sandbank (zan) into a reef (ansha).
The names of the four sets of features were also adjusted: the Paracels remained
Xisha — West Sand — but Pratas became East Sand — Dongsha. The name
Nansha — South Sand — which had previously referred to the Macclesfield
Bank was moved south to describe the Spratlys and the Macclesfield Bank
(previously the Nansha) was re-designated the Zhongsha — Central Sand.

By the end of 1947, the department had finalised a cross-reference table
for all the old and new names of the islands and islets — whose number
had crept up to 159.°% The list was officially announced on 1 December,
the same day the islands were all formally placed under the administration
of the Hainan Special District.”” Around the same time, the department
printed a new ‘Location Map of the South China Sea Islands’, which was
formally published by the Ministry in February 1948 as an adjunct to
its new Administrative Division Map of the Republic of China’. All the
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new names were included — along with the line originally drawn on Bai
Meichu’s map a decade earlier. Eleven dashes raced down the eastern side
of the South China Sea from Taiwan to the coast of Borneo and then
northward to the Gulf of Tonkin in a great U-shape. No official explana-
tion of the meaning of the line was provided although one of its cartog-
raphers, Wang Xiguang, is reported to have said that the dashes simply
indicated the median line between China’s territory — in other words, each
claimed island — and that of its neighbours.

On 12 June 1947 a meeting between officials of the Republic of China’s
Navy, Defence and Interior ministries agreed that the government claimed
everything within the line but would negotiate precise maritime bounda-
ries with other countries at a later date and according to the international
laws in operation. No border had been delimited — it was the beginning of
what would later be called ‘strategic ambiguity’ in the South China Sea.®!
But by then the days of the Republic of China were numbered. Within
months its leadership had fled to Taiwan and the Communist Party had
proclaimed the People’s Republic. The Communists adopted the maps
and lines of its predecessors although, in 1953, in what is assumed to
have been a special favour to brother Communists struggling for inde-
pendence, their cartographers reduced the number of dashes to nine by
removing two from the Tonkin Gulf between China and Vietnam.®* The
border in that piece of sea was only finally defined by the two countries in
1999. In June 2013, the Chinese State Burcau of Surveying and Mapping
issued a new official map of the country and added a tenth dash, to the
cast of Taiwan, making clear that it too was firmly part of the national
territory.®

In May 2009, the Chinese authorities attached a map of the ‘U-shaped
line’ to its submission to the United Nations Commission on the Limits
of the Continental Shelf, the first time it had ever used the line in an
official international context. The response around the region was angry
and vociferous. It showed how far ideas about boundaries and borders had
shifted since an unknown Chinese cartographer drew the ‘Selden Map’
nearly 400 years before. The idea of drawing fixed lines on maps to demar-
cate political allegiance would have been nonsensical then and the idea
that the sea could be ‘owned’ just ridiculous. These are all concepts that
emerged in seventeenth-century Europe and were brought to Southeast
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Asia by trading companies and empires. The Europeans drew new maps
and then new lines and in the process spread new ways of thinking abouyt
both. It was the transition from one set of ideas to the other, from the
mandala system to the Westphalian system, that left a legacy of histor-
ical confusion and, in the years since the ‘U-shaped line’ was published,
spawned a rush for territory in the South China Sea.



CHAPTER 3

Danger and Mischief
1946 to 1995

IMMEDIATELY AFTER THE end of the Second World War, for just over a
yeat, none of the Paracel or Spratly islands was occupied or controlled by
anyone. But 50 years later, almost all of them were. There was not one single
battle for control nor was the transition slow and steady; there were intense
episodes in 19467, 1956, the early 1970s, 1988 and 1995 when actions by
one side usually triggered reactions from others. Each time the original occu-
pation was driven by a particular vision — of nationalistic legitimacy, strategic
advantage or economic reward — but none delivered the expected results.

Chiang Kai-shek’s vision was to use the islands to bolster his leader-
ship in the face of the advances by Communist forces. He saw an oppor-
tunity to demonstrate his fitness to rule China by standing up to the
Westerners who had once ravaged the country. In the closing months of
1946 his government despatched its newly acquired decommissioned US
warships to stake a Chinese claim. His adversary would be a former monk
turned naval admiral, Georges Thierry d’Argenlieu. Admiral d’Argenlieu
had served France with distinction during the First World War but then
adopted the cassock and sandals of a Catholic monastic order. He served
the order with distinction too, becoming its head in France. However in
September 1939, with the country facing the threat of German invasion,
Father d’Argenlieu hung up his cassock, re-rendered his services to Caesar
and rejoined the navy.
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on a national newspaper for eight years, and as an international freight
broker before that, would have not known about the reefs and islands lying
off the country’s coast.

Cloma may have claimed to be ignorant of the Spratly Islands but
his government had been well aware of their existence for some time.
Remembering that they had been used as a jumping-off point for the
Japanese invasion, local newspapers had been pressing for government
action to secure them. In July 1946, immediately after the Philippines
became independent of the United States, the then Vice-President and
Foreign Secretary, Elpido Quirino, told a press conference that the
Philippines would claim the islands as essential to its security.” On 17 May
1950, by which time he was president, Quirino declared that the islands
belonged to the Philippines but added that the country would not press
its claim so long as nationalist (Taiwanese) Chinese forces remained in
control. He can't have been aware that theyd actually left 12 days carlier.
Things would be different — he warned — if the Communists moved in.
Strangely, however, the Philippines did not press its claim at the San
Francisco peace conference in 1951.° It’s hard to believe that Cloma was
unaware of all these developments.

Cloma had a key ally, Carlos P. Garcia, another Boholano, with whom
he had been at high school. Garcia was elected to the Senate in 1946
and became Vice-President and Foreign Minister in 1953. Cloma and his
brother organised fund-raising for Garcia’s election campaigns and — says
Filemon’s son — Garcia provided government contracts and other favours
in return.” This connection would become crucial as Cloma manoeuvred
himself ever deeper into the murky waters of international politics.

There’s evidence to suggest the Clomas were engaged in smuggling
and, in 1955, Filemon was jailed for six months for stockpiling small
arms and explosives. He was freed in that year's Christmas amnesty,
however, and the plotting to claim the islands continued." On 1 March
1956 Vice-President Garcia was the guest of honour at a send-off dinner
for Filemon’s occupation party.!! Garcia failed to persuade the rest of
President Magsaysay’s government to support the Clomas but the mission
set off anyway. On 15 March, Filemon and his merry band landed on
the islands.' Two months later, on 15 May, Tomas sent letters to Garcia

and several embassies in Manila claiming for himself a hexagonal area of

v
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sea off the coast of Palawan rtotalling 64,976 square miles and all the
islands, reefs and cays within it (Spratly Island itself was deliberately left
out of the claim). He based the claim ‘on the rights of discovery and/
or occupation’. Then, six days later, he issued a second notice declaring
he had named the territory, tautologically, as “The Free Territory of
Freedomland’.

Garcia made a public statement of support on 17 May but, according
to press reports at the time, President Magsaysay ordered him to ‘cut short
Cloma’s comic opera before it got really serious’. Magsaysay wasn't the only
one with this opinion. The French chargé d’affaires in Manila, Jacques
Boizet, initially referred to the incident as a ‘ridiculous quarrel’ among
‘pygmies’ but warned that it had the potential to cause deep problems
if Communist China decided to intervene. Exactly what was happening
behind the scenes is still unclear. Many of the Philippine government
records were subsequently destroyed in fires. The French geographer
Frangois-Xavier Bonnet, who has studied the period extensively, believes
Garcia and Magsaysay — despite their public differences — were acting in
consort: Garcia backing Cloma and Magsaysay holding high-level talks
with the Taiwanese government to try to keep the situation under control."
The presidency issued an official communiqué stating that Cloma was
acting as an individual and that the Philippines had not officially claimed
the islands. But while Cloma’s actions appeared ridiculous to some, they
were indeed deeply provocative to others and set in chain a series of events
that still mark the region today.

On 31 May 1956, the Beijing government declared it would not
tolerate any infringements of its claims in the islands. By now the French
had left Vietnam and the country had been ‘temporarily’ divided between
Communist north and capitalist south. On 1 June the Republic of Vietnam
(RVN or ‘South Vietnam’) condemned Cloma’s actions and the following
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