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Ecological goods and services of coral reef ecosystems

Fredrik Moberg a,*, Carl Folke a,b

a Natural Resources Management, Department of Systems Ecology, Stockholm Uni�ersity, S-106 91 Stockholm, Sweden
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Abstract

This article identifies ecological goods and services of coral reef ecosystems, with special emphasis on how they are
generated. Goods are divided into renewable resources and reef mining. Ecological services are classified into physical
structure services, biotic services, biogeochemical services, information services, and social/cultural services. A review
of economic valuation studies reveals that only a few of the goods and services of reefs have been captured. We
synthesize current understanding of the relationships between ecological services and functional groups of species and
biological communities of coral reefs in different regions of the world. The consequences of human impacts on coral
reefs are also discussed, including loss of resilience, or buffer capacity. Such loss may impair the capacity for recovery
of coral reefs and as a consequence the quality and quantity of their delivery of ecological goods and services.
Conserving the capacity of reefs to generate essential services requires that they are managed as components of a
larger seascape-landscape of which human activities are seen as integrated parts. © 1999 Elsevier Science B.V. All
rights reserved.

Keywords: Coral reefs; Ecological services; Management; Biodiversity; Resilience; Valuation

1. Introduction

Coral reefs are among the most productive and
biologically diverse ecosystems on Earth (e.g.
Odum and Odum, 1955; Connell, 1978). They
supply vast numbers of people with goods and
services such as seafood, recreational possibilities,
coastal protection as well as aesthetic and cultural
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benefits (e.g. Smith, 1978; Kühlmann, 1988; Spur-
geon, 1992; Done et al., 1996; Peterson and
Lubchenco, 1997).

Estimates of coral reef cover range from ap-
proximately 0.1–0.5% of the ocean floor (Spald-
ing and Grenfell, 1997: 255 000 km2; Smith, 1978:
617 000 km2; and Copper, 1994: 1 500 000 km2).
Nevertheless, almost a third of the world’s marine
fish species are found on coral reefs (McAllister,
1991) and the catch from reef areas constitutes
around 10% of the fish consumed by humans
(Smith, 1978). More than 100 countries have
coastlines with coral reefs. In those countries at
least tens of millions of people depend on coral
reefs for part of their livelihood or for part of
their protein intake (Salvat, 1992). For example,
Jennings and Polunin (1996) calculate that 1 km2

of actively growing reef could support over 300
people if no other protein sources were available.

Unfortunately, many coral reefs are in serious
decline (Brown, 1987; Richmond, 1993; Wilkin-
son, 1993; Bryant et al., 1998). This is particularly
true for coral reefs in embayments and near shal-
low shelves in densely populated areas and for
coral reefs affected by deforestation, intensive
agriculture, urbanization, and consequent in-
creases of nutrient and sediment loads as well as
other kinds of pollution. Other human-associated
factors that degrade coral reefs are overharvesting
of reef organisms, destructive fishing methods,
uncontrolled tourism, new diseases, and possibly
global climate change (e.g. Johannes, 1975; Grigg
and Dollar, 1990; Wilkinson and Buddemeier,
1994; Roberts, 1995; Peters, 1997).

There are different views on how the degrada-
tion and loss of biological diversity affect the
functions of coral reef ecosystems and their gener-
ation of system services (cf. Done et al., 1996;
Paulay, 1997). Moreover, the ecological services
of reef ecosystems are generally poorly perceived
and the studies dealing specifically with these is-
sues are surprisingly few (McAllister, 1988; de
Groot, 1992; Birkeland, 1997a; Costanza et al.,
1997).

In this article we describe a diversity of ecolog-
ical goods and services of coral reef ecosystems,
and discuss the value of coral reefs as life-support
systems to society. In particular, we focus on how

goods and services are generated and sustained by
biological communities of coral reefs in different
regions of the world. Needless to say, this is not a
simple task since reefs come in a great variety of
forms, and are considered as one of the most
complex systems of all marine ecosystems. The
understanding of their dynamic interactions is by
no means complete (Hughes et al., 1992; Done et
al., 1996).

The consequences of human impacts on coral
reefs are also addressed; for example, how loss of
resilience, or the buffer capacity that maintains
options for recovery and development (Holling,
1973, 1986) may be followed by a shift from
coral-dominated to macroalgae-dominated sys-
tems (e.g. Done, 1992). Such loss of resilience is
affecting the capacity for renewal of coral reefs
and thereby the quality and quantity of their
delivery of ecological goods and services. Since
coral reefs to a large extent are passive receivers
of decisions taken elsewhere, their conservation
and sustainable use requires a landscape-seascape
perspective.

2. Ecological goods and services of coral reefs

The four main types of coral reefs are fringing
reefs, barrier reefs, atolls and platform reefs
(Table 1). There are many functional differences
among these reef types, and they are connected in
varying degree to other systems, such as man-
grove forests, seagrass beds, and the open ocean
(see Fig. 1). Mangroves and seagrass beds inter-
rupt freshwater discharge, are sinks for organic
and inorganic materials as well as pollutants, and
can generate an environment with clear, nutrient
poor water that promotes the growth of coral
reefs offshore (e.g. Kühlmann, 1988; Ogden,
1988), but see also Szmant (1997) hypothesising
that reefs may have the ability to utilise and
benefit from higher nutrient fluxes than the
present paradigms imply. Coral reefs in turn serve
as physical buffers for oceanic currents and
waves, creating, over geologic time, a suitable
environment for seagrass beds and mangroves. In
addition to these physical interactions there are
several biological and biogeochemical interactions
between these interconnected ecosystems.
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Ogden (1988) called this large biome of the
tropical coastal zone the seascape, consisting of a
complex mosaic of mangroves, seagrass beds and
coral reefs interacting in a dynamic fashion, all
influenced by terrestrial as well as open ocean
activities (Fig. 1). In the following we have col-
lected information on ecological goods and ser-
vices of coral reefs (Table 2). In doing so it is
important to keep in mind that this life-support to
humans is dependent on complex interactions in
the seascape as a whole, and also that the supply
of these goods and services differs among biogeo-
graphic regions, reef types, individual reefs, and
even among zones in the individual reefs.

3. Ecological goods

3.1. Renewable resources

Reefs generate a variety of seafood products
such as fish, mussels, crustaceans, sea cucumbers
and seaweeds (e.g. Craik et al., 1990; Birkeland,
1997a). Reef-related fisheries constitute approxi-
mately 9–12% of the world’s total fisheries
(Smith, 1978) and in some parts of the Indo-
Pacific region, the reef fishery constitutes up to
25% of the total fish catch (Cesar, 1996). How-
ever, overfishing of coral reefs or reef associated
fish populations is a major problem (e.g. Roberts,
1995; Jennings and Polunin, 1996; Jackson, 1997).

The pharmaceutical industry has discovered po-
tentially useful substances with anticancer, AIDS-
inhibiting, antimicrobial, antiinflammatory and

anticoagulating properties among the seaweeds,
sponges, molluscs, corals (e.g. soft-corals (order
Alcyonacea) and gorgonians (order Gorgonacea))
and sea anemones of the reefs (e.g. Sorokin, 1993;
Carté, 1996; Birkeland, 1997a). It has been
claimed that the discovery of prostaglandins in
many of the gorgonians in the early 1970s was
responsible for the expansion of marine natural
products (Carté, 1996).

Many species of seaweed are collected from
reefs to be used in the production of agar and
carrageenan (Birkeland, 1997a) and as manure
(Craik et al., 1990), and coral skeletons have
proven to be promising in bone graft operations
(Spurgeon, 1992).

Mother-of-pearl shells (Trochus spp.) and giant
clams (Tridacna spp.) are collected not only as
food but also to sell as jewellery and as souvenirs.
In 1978 more than 5000 tons of mother-of-pearl
from the gastropod Trochus niloticus was collected
for the curio trade (Craik et al., 1990). Another
example from the ornamental trade is the red
coral (Corallium rubrum) that was sold for US$
900 per kg in 1980 (Goh and Chou, 1994). In
1988, almost 1500 tons of corals were imported to
the United States for the souvenir market (Wells
and Hannah, 1992).

The marine aquarium market in 1985 was a
24–40 million dollar per year industry (Wood,
1985). Unfortunately, live fish collection involves
pumping hundreds of tons of toxic cyanide per
year into coral communities to stun reef dwelling
fishes (Johannes and Riepen, 1995). According to
Wells and Hannah (1992) about 250 000 live

Table 1
The four main reef types

Fringing reefs Barrier reefs AtollsPlatform reefs

Closely follow shorelines, Separated from land by aFrequently found in the Horseshoe shaped or circular reef
surrounding a central lagoonlagoons created by atolls narrow shallow lagoon relatively wide, deep lagoon

and barrier reefs (often far from land in the open
ocean)
�95% of the atolls are in theThe Great Barrier Reef inRed sea, East Africa,In the Great Barrier Reef

Australia, Belize Barrierlagoon, Belize, Red Sea, Indo-Pacific, others are foundSeychelles and other
outside Belize and in WesternReef, off Mayotte in theBahamas Indo-Pacific islands, most

Western Indian OceanCaribbean reefs Atlantic
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Fig. 1. Interactions in the tropical seascape, showing the connections between mangroves, sea-grass beds and coral reefs.

3.2. Mining of reefs

Among the obviously destructive coral reef uses
are the exploitation of hard corals for building
materials and for the production of lime, mortar
and cement (Dulvy et al., 1995). In the Maldives,
coral blocks, rubble and sands serve as the main
construction materials with approximately 20 000
m3 corals mined every year (Cesar, 1996). Lime is
also used as a pH regulator in agriculture (Cesar
1996), and in some regions coral debris is also

corals were imported to the United States in
1991.

The use of the natural resources described
above could perhaps be sustainable, but there is a
tendency for their overexploitation, especially
when world market prices rise (e.g. Cesar, 1996;
Birkeland, 1997b). Further, the dynamic complex-
ity of coral reef ecosystems implies that it is
extremely difficult to estimate sustainable harvest
rates of reef organisms (Sorokin, 1993; Hodgson,
1997).
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collected and crushed to be used as fertilizer
(Kühlmann, 1988).

Physicochemical processes acting over millions
of years convert biomass of reef organisms into
mineral oils and gas. These resources are thought
to exist in large quantities below living reefs.
Ancient reef structures in Siberia, Saudi Arabia,
USA and Canada are potentially rich in oil,
stored in the porous limestone (Sorokin, 1993;
Hodgson, 1997). As a consequence, the petroleum
industry is subsidizing more and more research in
finding mineral oils (Kühlmann, 1988), and stud-
ies of the ecology and geomorphology of modern
reefs help to locate oil deposits in ancient reef
structures (Sorokin, 1993). Exploitation of these
resources conflicts with all the other uses of reefs
and can by no means be considered as sustainable
(e.g. Hodgson, 1997).

4. Ecological services

4.1. Physical structure ser�ices

Without coral reefs protecting the shoreline
from currents, waves, and storms there will be
loss of land due to erosion. In Indonesia, Cesar
(1996) estimated that between US$ 820–1 000 000
per km of coastline was lost due to decreased
coastal protection as a consequence of coral de-
struction (based on 0.2 m year−1 of coast erosion,
10% discount rate and a 25-year period). In the
Maldives an artificial substitute breakwater (a 1
km pier) cost around US$12 000 000 to construct
(Weber, 1993).

Coral reefs build up land. Many tropical, na-
tions in the Indian and Pacific oceans with large
human populations are situated on islands built
by coral reefs (e.g. Stoddart, 1973).

The capacity of coral reefs to dissipate wave
energy creates lagoons and sedimentary environ-
ments. Coral reefs thus physically create fa-
vourable conditions for the growth of sea-grasses
and mangrove ecosystems (Birkeland, 1985; Og-
den, 1988).

Coral reefs generate the fine coral sand supply-
ing shores with the white sand characteristic of
tropical islands and one of the main attractions in

beach tourism (e.g. Richmond, 1993). It is not
only generated from physical forces but also by
the biota. Bioeroders, such as algae, sponges,
polychaetes, crustaceans, sea urchins, and fishes
are important in producing the reef sediments
(rubble, sand, silt, and clay) (Trudgill, 1983). For
sea urchins, erosion rates have been reported to
exceed 20 kg CaCO3 m−2 year−1 in some reefs,
whereas the highest figure reported for fishes (par-
rotfish) is 9 kg CaCO3 m−2 year−1 (Glynn, 1997).

4.2. Biotic ser�ices

These are in essence the services listed by
Holmlund and Hammer (this issue) under the
subtitle ‘fundamental services’, and also very simi-
lar to what de Groot (1992) named ‘regulation
functions’. These services are essentially the pre-
requisites for a functioning ecosystem. Here we
also include the biotic services supporting the
adjacent systems in the seascape.

4.2.1. Biotic ser�ices within the ecosystems
Coral reefs function as important spawning,

nursery, breeding and feeding areas for a multi-
tude of organisms. Being one of the most species-
rich habitats of the world, coral reefs are
important in maintaining a vast biological diver-
sity and genetic library for future generations. The
extremely high habitat heterogeneity of reef sys-
tems created by the complex three-dimensional
structure facilitates niche diversification and thus
also possibilities for evolution of new species
(Birkeland, 1997a; Paulay, 1997). Up to 60 000
reef living animals and plants have been described
to date (Reaka-Kudla, 1994).

Among these species are keystone process spe-
cies that regulate ecosystem processes and func-
tions, for example through grazing and predation
(Hughes, 1994; McClanahan et al., 1994; Done et
al., 1996). Others species and groups of species are
important in maintaining resilience of coral reef
ecosystems (McClanahan et al., in press). In most
reefs there are many species within each func-
tional group (cf. Choat and Bellwood, 1991;
Roberts, 1995). Many of those species do not
appear to perform key functions but may be able
to take over such functions (Peterson and
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Lubchenco, 1997) if the keystone process species
within a functional group is lost (McClanahan et
al., in press). This has been seen, for example, in
East African reefs where overfishing has resulted
in a loss of the dominant fish predator on sea
urchin (red-line triggerfish). Its role in controlling
grazing has been replaced by species of wrasses
and scavengers (McClanahan, unpubl. data).
However, these sea urchin predators did not fully
substitute the control function of the red-line
triggerfish, since they could not suppress the sea
urchin population to levels of undisturbed reefs.
Although the qualitative function was maintained,
resilience may have been impaired.

4.2.2. Biotic ser�ices between ecosystems
Some coral reef organisms migrate back and

forth between adjacent ecosystems. Examples of
such ‘mobile links’, i.e. species that link one
ecosystem to another, are fish that migrate to
mangroves and sea-grass beds and use them as
nursery grounds (Ogden and Gladfelter, 1983;
Ogden, 1988; Parrish, 1989). Herbivorous fishes
and sea urchins from the reefs move to sea-grasses
for grazing and influence plant community struc-
ture there (e.g. Birkeland, 1985), and may serve as
a food source for predators in other systems, as
well as food for humans (Parrish, 1989; Spurgeon,
1992). The net result of migration is a transfer of
energy from the system where feeding or develop-
ment occurs to the system that shelters the adults
(Ogden and Gladfelter, 1983). In addition the
pelagic juvenile stages of many reef organisms
that drift into these adjacent ecosystems serve as a
food source for commercially important fishes, or
they may settle and mature until harvested by
fishermen (Spurgeon, 1992).

Herbivorous fishes and invertebrates from coral
reefs can also indirectly control the productivity
of benthic algae and sea-grass assemblages by
reducing self-shading, weeding out large algae
with low productivity, and enhancement of nutri-
ent exchange with the water (Hatcher, 1983;
McRoy, 1983). Moreover, fishes migrating from
the coral reef ecosystem may also influence the
nutrient cycles of the sea-grass beds and man-
groves through their excretion and defecation
(Ogden and Gladfelter, 1983). Coral reefs thus

not only provide physical protection but also
biological support to sea-grass beds, mangroves,
and the open ocean. Another biological link is
input to the reef of excretory and fecal products
from migrating fish. This input of nutrients and
organic matter from migrating white grunts,
which feed in seagrass beds at night and rest over
coral colonies during the day, may enhance the
growth of reef corals (Meyer and Schultz, 1985).

Coral reefs appear to support the pelagic food
web with export of excess of organic production
such as mucus, wax esters, and dissolved organic
matter as well as bacterioplankton, phyto- and
zooplankton (Hatcher, 1988; Sorokin, 1990). This
net flow to surrounding waters enhances the pro-
ductivity of local planktonic communities and
consequently also supports local fisheries
(Sorokin, 1990).

4.3. Biogeochemical ser�ices

Coral reefs function as nitrogen fixers in nutri-
ent poor environments (Sorokin, 1993). Reefs
would probably not have been able to become so
productive and diverse without the capacity of
microbial and cyanobacterial associations in reef-
bottom biotopes, and also cyanobacteria in the
water column, to assimilate atmospheric nitrogen.
Compared with other marine ecosystems, nitrogen
fixation on coral reefs occurs at a considerably
high rate. The nitrogen fixing ability is not only of
local importance to the reef system itself but also
to the productivity of the adjacent pelagic com-
munities due to the release of excess nitrogen fixed
in the reefs (D’Elia 1988; D’Elia and Wiebe, 1990;
Sorokin, 1990). However, reefs near high islands
may receive enough nutrients via run-off or
groundwater inputs (D’Elia and Wiebe, 1990).
Furthermore, because eutrophication is a major
problem in many tropical coastal areas (e.g.
Hunter and Evans, 1995; Goreau et al., 1997), the
relative importance of nitrogen fixation, with re-
gard to community requirements, may be larger in
isolated reefs such as ocean atolls (Sorokin, 1993).

Reefs appear to act as sinks for carbon dioxide
over geological time scales, but are net sources of
carbon dioxide in time perspectives relevant for
humans (Gattuso et al., 1996; Hallock, 1997).
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This net source seems to be of minor significance
in the current global carbon budget (Gattuso et
al., 1996), as it has been estimated that the release
of CO2 to the atmosphere from human activities
the last 100 years is larger than release from reefs
in 15 000 years (Hallock, 1997). Buddemeier
(1996) claims that those reefs which are sinks for
carbon dioxide are subject to human impact, and
have an increased ratio of organic production to
calcification compared with normal reefs.

Biochemical processes on coral reefs play a
significant role in the world’s calcium balance
(e.g. Kühlmann, 1988). Reefs precipitate approxi-
mately half of the 1.2×1013 mol of calcium deliv-
ered to the sea each year (Smith, 1978). In
addition to the reef building corals there are also
algae and foraminifera on coral reefs that produce
CaCO3 (Wiebe, 1988). This ability of reefs to bind
calcium and construct massive calcium carbonate
frameworks is the basis for reef development and
makes reefs unique. It is essentially the prerequi-
site for the rest of the services.

Coral reefs can transform, detoxify, and se-
quester wastes released by humans, thus providing
a cleansing service. For instance, petroleum prod-
ucts in the marine environment are detoxified by
microbes, turning hydrocarbons into carbon diox-
ide and water (Peterson and Lubchenco, 1997).
More persistent pollutants can be immobilised or
sequestered. Such waste assimilation services of
reefs are described in a Galapagos case study by
de Groot (1992), and was estimated as having a
value of US$ 58 per ha and year (replacement
cost). However, the waste assimilation capacity of
reefs seems limited to us. This is particularly true
when there are persistent or chronic quality and
quantity emissions of waste that reduce the win-
dow for recovery after disturbance.

4.4. Information ser�ices

Reef organisms are used in monitoring and as
pollution records. Skeletons of reef building
corals act as long-term chemical recorders of lev-
els of metals in seawater (e.g. Dodge and Gilbert,
1984; Howard and Brown, 1984). Coral reefs are
highly sensitive systems and extensively used in
monitoring the recent changes in the marine envi-

ronment and the effects of human disturbances
(e.g. Wilkinson, 1993; Eakin et al., 1997).

Reef corals function as climate records. The
chemical composition of coral skeletons can been
used to reconstruct the sea surface temperature of
the tropics and to track variations in salinity (de
Villiers et al., 1995; Swart and Dodge, 1997;
Gagan et al., 1998). Long-lived, massive corals
deposit layers of skeleton which vary in width and
density depending on the environmental condi-
tions (season etc.) (e.g. Barnes and Lough, 1996).
These bands can be counted like the growth rings
of trees and as such give indications of past
conditions. Moreover, it is possible to trace the
periods of monsoonal floodings in the past by
looking at fluorescent bands in nearshore corals
(Isdale, 1984; Veron, 1993).

4.5. Social/cultural ser�ices

Coral reefs support recreation. The recreational
value of reefs, as indicated by income from
tourism is enormous (Dixon et al., 1993; Pendle-
ton, 1995; Cesar, 1996). The financial value of
tourism in the Great Barrier Reef World Heritage
Area (WHA) was estimated by Driml (1994) to be
AUS$ 682 000 000 annually. In 1990 Caribbean
tourism earned US$ 8 900 000 000 and employed
over 350 000 people (Dixon et al., 1993).

Coral reefs hold aesthetic values (cf. de Groot,
1992). Countless films, photos, and paintings with
reefs or reef organisms as motifs are produced
every year. The monetary value of all books, films
and paintings produced using coral reefs as inspi-
ration is undoubtedly huge.

Coral reefs sustain the livelihood of many local
communities. For example, it has been estimated
that damages to reefs in Philippines caused by
overfishing and pollution have led to the loss of at
least 100 000 fishermen’s jobs (McAllister, 1988).

Another important and often forgotten service
of reefs is their support of cultural and spiritual
values. For instance religious rituals have devel-
oped around reefs in southern Kenya, where tra-
ditional management with the primary purpose to
appease spirits has also served to regulate fish
stocks (McClanahan et al., 1996). Similar systems
of traditional management was developed by
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Pacific islanders centuries ago to regulate the use
of reef resources (Johannes, 1992; Ruddle et al.,
1992). Thus, many local communities living in the
tropical coastal zone seem to have gone through a
process of co-evolution (Gadgil et al., 1993; Nor-
gaard, 1994), where their cultural traditions have
developed in synergy with adjacent reefs. Reefs
are in this sense important when it comes to
stabilizing the social and institutional structures
that underlie cooperative fishing activities in more
traditional coastal communities (Birkeland,
1997a).

5. Economic valuations of coral reef ecological
goods and services

Illuminating economic values of coral reefs,
their goods, and their services may contribute to
improved management and conservation. Valua-
tion studies of reefs have predominantly focused
on the economic values of tourism and fisheries
(Hodgson and Dixon, 1988; Dixon et al., 1993;
Barton, 1994; Driml, 1994; Cesar, 1996). The
focus of the bulk of valuation studies that exist is
shown in Table 3 in relation to ecological goods
and services. The table reveals that only some of
the reefs’ goods and services have been captured
in valuation studies.

Monetary values of the environment are di-
rectly or indirectly derived from consumer prefer-
ences, and generally defined in terms of small or
marginal changes. Marginal values are context
specific, i.e. they belong to a given decision situa-
tion of alternative policy options (Barbier et al.
1994). Since they are context specific marginal
values cannot easily be transferred to another
area, region, or be applied in economic valuation
of the same area in the future (Brookshire and
Neill, 1992). Therefore, an estimated economic
value of an ecological good or service is not an
absolute value, but a relative value on the margin
founded on people’s preferences.

However, people do not always perceive their
dependence on critical goods, ecological services,
and ecosystem support. And even if they do, they
may not value them: preferences are not necessar-
ily linked to biophysical realities. We have argued

elsewhere that there are many ecological goods
and services that meet the criteria of having eco-
nomic value (they contribute to well-being and are
scarce), but for which humans have not yet devel-
oped preferences (Costanza and Folke, 1997).
Making decisions based on economic valuations
of people’s preferences alone may, therefore, lead
to devastating results. Decision-making has to
incorporate information and understanding of es-
sential ecological life-support conditions for hu-
man well-being. Institutions are critical in this
context as they provide the framework, the
norms, and rules for individuals (e.g. Ostrom,
1990; Hanna et al., 1996). In the following sec-
tions we will address the work of coral reefs,
including the role that biological diversity plays,
in the generation of life-support conditions and
ecological goods and services of value to society.

6. Biodiversity, ecosystem function and ecological
services

The coral reef ecosystem is open and complex,
its structure, function, biodiversity, and resilience
prone to influence by human alterations of water
quality and biogeochemical and hydrological
flows (locally or at distance). The bulk of ecologi-
cal goods and services of reef ecosystems are
dependent on a vast variety of complex and dy-
namic interactions between networks of species
within and between ecosystems. Although biodi-
versity in coral reefs and its influence on mainte-
nance of ecosystem function is highlighted in the
literature, comparatively little is known about the
diversity of these systems and how changes in
diversity might result in system instability and
potential threshold effects (Done et al., 1996).

6.1. The reef building framework

The existence of a reef framework which creates
a three-dimensional, complex habitat is the basis
for the diversity of fishes and other reef dwelling
animals (e.g. Sutton, 1983; Sale, 1991). The struc-
ture also breaks waves and generates a diversity
of ecological services (e.g. McAllister, 1991; Done
et al., 1996). Corals are the main builders of the
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reef framework through the accumulation of lime-
stone (calcification), but a diversity of other or-
ganisms, e.g. encrusting coral line algae,
foraminifera, molluscs, and echinoderms are also
needed in the building of the reef (e.g. Smith,
1983).

The calcifying process of the main reef builders,
the hermatypic corals, is heavily dependent on the
internal symbiosis with the microalgae zooxan-
thellae. These unicellular algae living inside the
tissue of hermatypic corals not only provide oxy-
gen, sugars, lipids, and amino acids to the coral
host, but also facilitate skeletal growth via the
‘light-enhanced calcification’ which is two to three
times as fast as dark calcification (Goreau, 1959;
Muscatine, 1990; Muller-Parker and D’Elia,
1997). Without reef building corals, no proper
framework would exist (e.g. Davies, 1983), and as
a consequence there would be no porous three-di-
mensional structures that provide habitat for so
many other organisms. All the goods and services
of the reef are thus directly or indirectly depen-
dent on one group of species: the reef building
corals (e.g. Johannes, 1975; Done et al., 1996).

However, the symbiosis between corals and
their microalgae is also the reason why reef corals
are relatively sensitive to changes in environmen-
tal conditions (Kühlmann, 1988; Birkeland,
1997a; Muller-Parker and D’Elia, 1997). The sym-
biosis requires sufficient light and good water
circulation, and exists in a rather narrow range of
water temperature and salinity, with low nutrient
and sedimentation loads.

6.2. Keystone process species

Reef building corals drive critical processes for
ecosystem functioning, physically shaping their
own community (Baskin, 1997). In the Caribbean,
the sea urchin Diadema antillarum has proven to
be a keystone species (Paine, 1966) or keystone
process species through its role in facilitating
coral growth and settlement by grazing down
algae (Hay, 1984; Lessios et al., 1984; Carpenter,
1986; Hughes, 1994). In the Indo-West Pacific
region, other species are important in structuring
the coral communities, including the crown-of-
thorns starfish Acanthaster planci, the asteroids

Culcita sp., the gastropod Drupella sp. and coral
eating parrotfishes (Done et al., 1996; Paulay,
1997).

Without herbivores, the main reef builders,
corals and crustose coral line algae would be
overgrown and excluded by faster growing erect
algae (Carpenter, 1990; Glynn, 1990; McCook,
1996). Herbivores, such as fishes and inverte-
brates, influence species composition, productiv-
ity, nitrogen fixation, succession, and other
ecosystem processes (e.g. Hatcher, 1988; Glynn,
1990; Roberts, 1995) and thereby play an impor-
tant indirect role in generating ecological goods
and services. For example the herbivorous territo-
rial damselfishes enhance several reef processes
such as primary production (Hixon and Brostoff,
1996), recovery of reef corals (Done et al., 1991)
and nitrogen fixation since cyanobacteria are
more common within their territories than outside
(Hixon and Brostoff, 1996). Damselfishes may
also, due to their aggressive territorial behaviour,
exclude coral eating animals such as pufferfishes
and parrotfishes, and possibly also crown-of-
thorns starfishes (Hixon, 1997).

Other important keystone process species are
the top predators in reef systems, such as triggerfi-
shes and pufferfishes that regulate the herbivores
(including sea urchins) (Hughes, 1994; McClana-
han et al., 1994; Roberts, 1995). In Kenyan reefs,
the overfishing of top predators resulted in popu-
lation outbreaks of sea urchins which reduced
coral accretion and at times led to a negative
calcium carbonate balance (net erosion where the
reef slowly disappears: McClanahan and
Muthiga, 1988). The increased abundance of such
boring sea urchins and their eroding activities not
only impairs the reef growth but may also result
in a loss of structural complexity, leading to de-
creased fish production (Jennings and Polunin,
1996) and other ecological services. The loss of
fish predators might be partly responsible for the
outbreaks of both the crown-of-thorns starfish
and the coral eating mollusc Drupella (Glynn,
1990; Bell and Elmetri, 1995; Roberts, 1995). Fur-
ther, predators feeding on corals may be impor-
tant distributors of zooxanthellae (Parker, 1984;
Muller-Parker and D’Elia, 1997), which are criti-
cal in the reef construction process as discussed
above.
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6.3. Biogeographic regions, reef types, and
ecological ser�ices

There are four major biogeographic regions of
the tropical oceans; the Indo-West Pacific (IWP);
Eastern Pacific (EP); Western Atlantic (WA); and
the Eastern Atlantic (EA) (Fig. 2). These regions
display considerable variation in species composi-
tion and diversity (e.g. Sebens, 1994; Paulay,
1997), mainly resulting from differences in evolu-
tionary history and oceanographic conditions
(Veron, 1993; Birkeland, 1997a). The differences
are expressed in, for example, that the IWP and
WA have only one hermatypic coral species in
common (Veron, 1993). The IWP has far higher
diversity than the other regions and also highest
endemism. Although the WA has the second
highest reef community species diversity of the
biogeographic regions, there are approximately
ten times more scleractinian coral species (order
Scleractinia, which includes almost all of the reef
building coral species) in the IWP compared with
the WA (Paulay, 1997). Fish diversity is approxi-
mately four to six times higher in the IWP than in
WA reefs (Thresher, 1991; Lieske and Myers,
1994). In IWP reefs soft corals are often abundant
and diverse, whereas Caribbean reefs have more
gorgonians and sponges than the other regions
(Paulay, 1997). In addition, mutualistic associa-
tions, e.g. giant clam zooxanthellae and anemone-
anemone fishes, are more diverse in the IWP
compared with reefs in the Eastern Pacific and
Atlantic oceans (Birkeland, 1997a).

Despite the considerable variation in species
diversity, many system parameters such as calcifi-
cation, community productivity, and reef struc-
ture are often rather similar between regions
(Kinsey, 1983, but see also Hatcher, 1997). How-
ever, reefs with maintained functions in spite of
less diversity might have lower resilience, that is,
lower capacity to absorb or buffer disturbance
(Holling, 1973, 1986; Holling et al., 1995), as will
be discussed below.

Hence, coral communities in different biogeo-
graphic regions may not be equally important in
terms of supply of certain goods and services and
sustaining their flow. Coral communities in the
Eastern Atlantic that form no real reefs are of
course less important providers of most of the
services listed here compared with the other re-
gions, e.g. no significant wave barriers, display
lower diversity, less interesting for dive-tourism
and play a minor relative role in the global cal-
cium balance as well (e.g. Sebens, 1994; Paulay,
1997). This is not to say that these coral commu-
nities are of low value. Locally such less devel-
oped coral communities may be of great
importance, e.g. for local fisheries (McManus,
1988) as fishery yields may be rather high even in
low diversity reefs (Menasveta et al., 1986).

Furthermore, among different reef types (Table
1) there are functional differences. For example,
as mentioned earlier (Section 4.3), nitrogen fixa-
tion appears to be more important in the func-
tioning of isolated reefs than in coastal areas.
Moreover, Hatcher (1997) concludes that fringing
reefs most likely depart from the ‘sweeping gener-

Fig. 2. The distribution of coral reefs in the four tropical biogeographic regions: the Indo-West Pacific (IWP); Eastern Pacific (EP);
Western Atlantic (WA); and the Eastern Atlantic (EA).
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alisation’ that all reef ecosystems exist in crystal-
clear nutrient poor waters and display similar
metabolic performance. Thus, reefs close to hu-
man developments are poorly understood in stud-
ies at the system level and seem to have more of
their primary production left for sustained reef
growth, and export to adjacent ecosystems than
was previously believed (e.g. Odum and Odum,
1955). The services listed in Table 2 that are
associated with the seascape (mangroves, sea-
grass beds, coral reefs) are mainly of importance
for fringing reefs and to some extent for barrier
reefs.

7. Human impacts, loss of resilience and system
flips

Many uses of coral reefs are unsustainable, and
in this sense many of the assets of reefs are also
the cause of their decline (Weber, 1993). On the
list of destructive activities are coral mining for
lime production, collection of reef organisms for
the curio trade, destructive fishing methods like
cyanide or dynamite fishing, fishing with small-
sized seine nets, uncontrolled tourism activities
and oil extraction (e.g. Hawkins and Roberts,
1994; Johannes and Riepen, 1995; Dulvy et al.,
1995).

Furthermore, reefs are often affected by deci-
sions taken in their drainage basins. For example,
intensified land use and urbanization often in-
crease run-off of pollutants, nutrients and sedi-
ment particles and cause major problems in the
coral reefs (e.g. Kühlmann, 1988; Grigg and Dol-
lar, 1990). Humans are thereby responsible for
much of the change in the nature of disturbances
in reef environments. Coral reefs seem to be re-
silient when facing natural disturbances with a
periodicity occurring as pulses (e.g. hurricanes,
predator outbreaks) (Connell, 1978; Grigg and
Dollar, 1990; Connell, 1997). These disturbances
seem to be a part of the dynamic development of
coral reefs. However, chronic, persistent human
induced disturbance (e.g. nutrient emissions and
overfishing) appear to be more damaging to coral

reefs (e.g. Richmond, 1993; Hughes, 1994; Con-
nell et al., 1997). As a consequence, reef systems
often show poor recovery when affected by natu-
ral disturbances if they have already been exposed
to persistent human disturbances (Brown, 1997).
This is presumably a consequence of loss of re-
silience (buffer capacity), making the coral reef
ecosystem more susceptible to natural disturbance
that otherwise could have been absorbed (c.f.
Holling, 1973). Loss of resilience may cause unex-
pected and non-linear cascading effects as well as
system ‘flips’, i.e. when the state of the ecosystem
is so altered that it enters a new stability do-
main—a change that can be essentially irre-
versible (Holling et al., 1995).

7.1. System flips

Coral reef degradation may lead to invasion by
populations of non-reef building organisms such
as soft corals or zoanthids, but more often mass
coral mortality is followed by an invasion of
algae; this changes the community from a high
diversity coral-based ecosystem to a macroalgae-
dominated system, with diminished genetic, spe-
cies and functional diversity (Done, 1992). Such
‘flips’ may be regarded as mere noise over evolu-
tionary time scales, but within human life spans
they certainly result in the loss of fish production
(Bouchon et al., 1992), and a number of other
ecological services (Done, 1992; Jennings and Pol-
unin, 1996).

Although coral reefs are extremely complex dy-
namic systems with multiple stable states (e.g.
Done, 1992; Knowlton, 1992), there seem to be a
few main factors that trigger the shift from coral
to macroalgae-dominance: (1) reduction or disap-
pearance of grazers (Hughes, 1994); (2) increased
nutrient and sediment loads (Rogers, 1990;
Goreau et al., 1997); (3) reduced competition
from corals by inhibiting their growth (Done,
1992); (4) rapid increase in substratum area avail-
able for colonisation by algae that exceeds the
grazing ability of resident herbivores (Hatcher,
1984; Done, 1992).

The classic example of an ecosystem flip from
coral to macroalgae-dominance is from Caribbean
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reefs in Jamaica and elsewhere (e.g. Hay, 1984;
Lessios et al., 1984; Carpenter, 1990; Hughes,
1994). Overharvesting of fish that predate on sea
urchins led to increased abundance of the key-
stone grazer, the sea urchin Diadema antillarum.
After being damaged by Hurricane Allen in 1980
the corals did first recover, as the urchins could
suppress algal growth which had been stimulated
by increased amounts of nutrients from land use
change. However, Diadema then suffered from a
pathogen which caused mass mortality. Coupled
with overfishing of herbivorous fishes, the mass
mortality removed virtually all the grazers and the
flip, or slide, to a community dominated by fleshy,
unpalatable algae was a fact. In this stability
domain, coral recruitment is inhibited by macro
algae growth (Bell and Elmetri, 1995). However,
there are other researchers who claim that the role
of overfishing and Diadema die-off is overesti-
mated (Jackson, 1997) and that eutrophication is
a major reason (Goreau et al., 1997).

The sustained algal growth and lack of reef
recovery in Jamaica is presumably also due to
recruitment areas (‘source reefs’) having been de-
graded or lost, causing a lack of supply of larvae
of corals, other invertebrates, and fish (Goreau,
pers. comm.). In this context it is important to
take metapopulations of reef organisms into con-
sideration: that is, to include in management the
location of upstream reefs for recruitment to reefs
hit by disturbances in order to replenish damaged
population on reefs downstream (Harrison and
Wallace, 1990; Done, 1994, 1995a,b; Roberts,
1997).

These kinds of system flips, with large changes
in ecology and poor recovery after disturbance,
are less reported from more species diverse re-
gions although disturbances are as common
(Indo-West Pacific) (Eakin, 1993; Paulay, 1997;
Connell, 1997). Therefore, it has been postulated
that coral reefs in the Caribbean may in general
be less resilient since they seem to have fewer
species within each functional group compared
with reefs in the Indo-West Pacific (McClanahan
et al., in press). Such aspects may be of great
importance for the provision of ecological goods
and services of coral reefs in the long run.

7.2. Bleaching

There are a variety of natural and human in-
duced disturbances affecting the delicate balance
between the reef corals and their symbiotic mi-
croalgae (zooxanthellae). This often leads to loss
of the zooxanthellae (or their pigment), a process
called bleaching because corals lose their color
(e.g. Brown, 1987; Goreau and Hayes, 1994).
During 1997–98, coral bleaching was reported
from all the major tropical oceans, implying that
this is the most geographically widespread bleach-
ing ever recorded. This mass bleaching is proba-
bly caused by elevated water temperatures, linked
to one of the strongest El Niños of this century
(ISRS, 1998). In addition, there are various other
stresses that may lead to bleaching, including
decreased salinity as a consequence of enhanced
run-off due to clear-cuttings and urbanisation
(Moberg et al., 1997), release of toxic substances
such as heavy metals (Harland and Brown, 1989),
and high UV radiation (Goreau and Hayes,
1994). Hence, impacts of human decisions taken
elsewhere (e.g. in forestry or in cities) are impair-
ing functions at the cellular level of reef corals. A
disturbed symbiosis will affect coral nutrition,
metabolism and the overall calcium balance in the
reef system (e.g. Richmond, 1993). This will influ-
ence the resilience of the reef community at the
ecosystem level and thereby the capacity of the
reefs to generate essential ecological goods and
services. Another thing that might affect reef cal-
cification is the threat from human-induced in-
creases in CO2 in the air, resulting in decreased
concentrations of carbonate in the water, and as a
consequence, reduced growth of reef corals
(Brown, 1997; Pennisi, 1997).

8. Concluding remarks

We have emphasized that to secure the capacity
of coral reefs to supply humanity with ecological
goods and services the resilience of reefs must be
conserved. Loss of resilience is caused by unsus-
tainable uses of the reef itself as well as unwise
and inefficient fisheries management (Ludwig et
al., 1993; Jackson, 1997). It is also caused by
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impacts on the marine environment from many
uncoordinated human activities in the coastal
zone and on land. Human impacts on coral reefs
can have far reaching consequences on adjacent
ecosystems such as mangroves, sea-grass beds and
the open ocean, and vice versa. Therefore, coral
reefs cannot be managed in isolation. To conserve
the resilience of these complex systems we have to
adopt an ecosystem approach (Christensen et al.,
1996; Hatcher, 1997) that addresses management
of coral reefs in the context of the seascape (Og-
den, 1988; Done, 1994, 1995b). This approach has
to recognise that the seascape in turn is affected
by land use decisions in its drainage basin (e.g.
Johannes, 1975; Done, 1995b; Birkeland, 1997a;
Goreau et al., 1997; Done and Reichelt, 1998;
Folke and Falkenmark, 1998).

The situation for coral reefs, in particular fring-
ing reefs, is serious (e.g. Gomez, 1997). Humanity
may choose consciously or unconsciously to con-
tinue to destroy coral reefs worldwide in the name
of development. In our opinion it would be very
sad for current and future generations to lose
these unique ecosystems. To conserve the capacity
of coral reefs to generate ecological goods and
services requires innovative national and interna-
tional policies, incentives, and effective institu-
tional arrangements.
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 When is an ‘Island’ Not an ‘Island’ in International Law?
The Riddle of Dinkum Sands in the Case of US v. Alaska

Clive R. Symmons

1. Introduction

 This Briefing deals with the problem of defining an ‘island’ in international law arising from
the United States federal/state case of US v. Alaska concerning the disputed status of a small
formation in the Beaufort Sea known as ‘Dinkum Sands’. Issues arose here, under Article 10
of the 1958 Convention on the Territorial Sea, on the meaning of “above water at high tide”
(where the formation itself goes up and down), the relevant tidal datum, the meaning of the
term “land”, the possible necessity for locational permanence; and whether there is such a
phenomenon in international law as a ‘seasonal’ or ‘occasional’ island. Although this was in
essence not a case of inter-State litigation, it did directly involve international legal
considerations. It is suggested, therefore, that the case has future importance for other insular
disputes throughout the world as, to date, such issues concerning the law of the sea have never
been judicially determined in any international tribunal.

Under the United States Submerged Lands Act,1 the constituent States of the Union are
entitled to “the lands beneath navigable waters within the boundaries of the respective States.”
Thus in essence any seabed outside this definition is owned by the federal government who are
consequently entitled to any revenues from exploitation of resources therein. As the Special
Master put it in the case which is analysed in this Briefing – US v. Alaska:

These proceedings concern the rights to lands underlying tidal waters off the Arctic
coast of Alaska. Important oil and gas reserves have been discovered nearby [e.g.
Prudhoe Bay], and the controversy arose from the desire of both sovereigns [sic] to
grant leases for exploration of these offshore areas...In general, the Submerged Lands
Act grants to the states lands under tidal waters out to three miles from their
coastlines, and the United States [i.e. the federal government] retains the rights over
resources of the continental shelf beyond the three-mile limit. 2

The vital phrase “lands beneath navigable waters” is defined to include:

…all lands permanently or periodically covered by tidal waters up to but not above the
line of mean high tide and seaward to a line three geographical miles distant from the
coast of each state...

Thus in essence, an individual US state has exclusive rights to revenues from minerals lying in
its internal waters or “within the traditional belt of territorial sea.”3 In the post-war period
much litigation has resulted in the US relating to this provision; and, as the Special Master
summed up the matter in the most recent case, US v. Alaska:

�������������������������������������������
1 Chapter 65,67 Statute 29 (1953).
2 No. 84 (Original) Supreme Court of the United States (March 1996) (Report of the Special Master, p.3).

Hereinafter referred to as “Report, 1996.”
3 Id.: 3.
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Under the Submerged Lands Act...Alaska is entitled to a three-mile belt of submerged
lands measured from its coastline. Under the Court’s interpretation...[of the Act], the
term ‘coast’ is in general to conform to the baseline [under the Territorial Sea
Convention (‘TSC’)1958]. 4

Importantly, it was determined in the earliest case, US v California5 (referred obliquely to in
the above dictum), that international law governing the maritime definitions provided “the best
and most workable definitions available”6, at least for most delimitation purposes.7 The
international law instrument specifically referred to was the UN Convention on the Territorial
Sea and Contiguous Zone (1958) (hereafter referred to as the TSC) to which the US was then a
signatory8 and to the rules of which it (allegedly) “moved...immediately on signing.”9 Because
of the international legal features evident in past US litigation, such essentially domestic
litigation is of general interest to international lawyers and of direct relevance for delimitation
disputes elsewhere between independent States.

For instance, if a particular matter of the law of the sea has not been aired in litigation
involving a genuine ‘State-to-State’ situation, any determination of such a matter even in a
(federal) domestic US context is of great persuasive value for the same matter when a truly
international inter-State dispute arises. As a recent commentator on the case has stated, this
latest one, like those federal-state cases previously, offers “practical interpretations and
applications of the baseline-drawing provisions of the law of the sea”, and is an example of
how “municipal courts can give precise content to treaty rules.”10 This is certainly true on the
matter of the international legal definition of islands which has hardly been touched on in past
inter-State litigation.11

However, in some ways the case of US v. Alaska – analysed here in relation to the question of
insular definition – has a ‘municipalised’ aspect to it in terms of creating an international
precedent. To take one critical example, it seems to have gone unargued in the case that the
usual US tidal datum practice12 should be other than that of ‘mean high tide’ – in effect a very
liberal criterion in determining insularity; whereas in this writer’s opinion, an attempt should
have been made to discover (if possible) the appropriate international legal criterion, for which
there are several possibilities.13 Unfortunately the Special Master seems to have uncritically
accepted the (essentially domestic precedent) “mean high tide” test for the purposes of the
case, though he does make occasional reference to the question of “choice of tidal datum”, so
implying other tidal possibilities.14 As he states:

�������������������������������������������
4 Id.: 228.
5 381 US 139 (1965).
6 Id.: 164-5.
7 But see Report, 1996: 42.
8 The United States signed the TSC on 15 September 1958.
9 Report, 1996: 134; but note the Special Master’s doubts on this issue (Id: 135). Alaska initially contested

application of the TSC in the instant case (Id.: 228, fn.3).
10 Note by Bederman, 1998: 86 and 87 respectively.
11 See the arbitral decision in the Franco-British Arbitration on the Western Approaches, infra fn.127.
12 As reflected in the domestic case of Borax Consolidated v Los Angeles 296 US 10 (1935).
13 For a discussion on these ‘tidal datum’ possibilities before any judgment was given in US v. Alaska, see

Symmons, 1995: 17-24, 27-28.
14 See his Report, 1996: esp. p.302, referring to the case of the Eddystone Rocks in the Franco-British

Arbitration (see fn.11 supra).
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For a feature of fixed elevation, the application of Article 10 [of the TSC] requires
only that one select [sic] an appropriate tidal datum to be used as ‘high tide’ and
compare the elevation of the feature with that datum. 15

Notwithstanding this, the recent decision of the Special Master (in his Report of March 199616)
on the status in international law of a natural formation in the Beaufort Sea called ‘Dinkum
Sands’ in US v. Alaska – and the confirmation of his findings by the (plenary) Supreme Court
in its judgment of 19 June 1997 – is of great interest for the law of the sea. This is because for
the first time (as stated above) the definition of an island in international law has been
subjected to detailed analysis in a judicial setting.17

It was aptly stated in the US pleadings that “naturally formed” was probably the only criterion
of legal insularity which was “not at issue in this case.”18 For example, even though dubious
‘islands’ have featured in at least one earlier state-federal dispute – US v. Louisiana – over the
status of certain “mudlumps” as ‘islands’ in the Mississippi Delta19, the plenary Supreme Court
in US v. Alaska considered that the Special Master’s finding there that Louisiana’s Submerged
Lands Act grant could be measured from “two mudlumps” as “not deciding whether the
mudlumps were islands under Article 10(1) or low-tide elevations under Article 11(1) [of the
TSC, 1958].”20

From the early 1980s, the present writer prepared a detailed Report on this issue of the legal
status of ‘Dinkum Sands’ prior to appearing as an expert witness for the US (federal) side in
1984 when evidentiary hearings were held on the matter21 in this federal-state context. This
was followed by further briefings from both sides in 1985, and final argument (for the first
instance proceedings) in 1986.22 Other matters of international legal interest in this case
include the question of drawing of straight baselines off the Alaskan coast23 and the enclosing,
and meaning, of “bays”24; but these are considered beyond the scope of this Briefing. The
Special Master finally made his Report in March 1996, followed by a (plenary) Supreme Court
judgment of 24 February 1997 in response to the “exceptions” raised by Alaska to this
Report.25

�������������������������������������������
15 Report, 1996: 302.
16 Id.
17 See fn.13, supra. and my critique there of lack of discussion of the totality this issue in many existing

academic writings on islands (Id.: 17, fn.128 and 27, fn.190).
18 See US Post-Trial Memorandum on Issue 5, 1985: 11.
19 Report, 1996: 292.
20 138 L.Ed.231, 256 (see fn.25 below).
21 Id.: 11.
22 Id.: 227 and 228, fn.2.
23 Id.: 19-174.
24 Id.: 176-276.
25 Reported in 521 USI and in US Supreme Court Reports, Lawyers Edition, Second Series, Vol.138, p.231

(8 August 1997). Hereafter referred to as ‘138, L.Ed., 2nd, 231’.
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2. Origins of the Dispute over “Dinkum Sands”

These are well summarised in the Special Master’s 1996 Report. Geographically speaking, the
North Alaskan coastline is fringed by many barrier islands. The ‘formation’ (to use a neutral
term) known as Dinkum Sands lies between the genuinely insular Narwhal and Cross ‘barrier’
islands (approximately 4-5 nautical miles (nm) from each) and about 8nm from the Alaskan
mainland (see Figure 1). In size, the exposed part often amounts to about that of a sleeping bag
(see Figure 3). But more generally the formation is completely covered by shallow water (see
Figure 4).

2.1 Cartographic Evidence

Voluminous testimony was made in the proceedings as to the alleged existence of Dinkum
Sands26 dating from the early nineteenth century, including in particular cartographic evidence
in this century. In 1949 a US Coast and Geodetic Survey encountered a formation described as
“a new gravel bar baring about three feet.”27 It was given the unlikely name of “Dinkum
Sands” because a boat named Fair Dinkum had previously grounded on it. A survey target was
then erected on it. At trial, expert testimony estimated it to be, at that earlier time, three to four
feet above sea level and hundreds of yards wide and long;28 and the resulting “Smooth Sheet”
stated that the formation bared “[t]hree feet at mean high water.”

Based on this survey, US maps from the early 1950s showed Dinkum Sands as an island.29 But
in 1955, after an inspection of aids to navigation by the USS Merrick it was reported in
dramatic and laconic fashion that the survey target was “not there.” Accordingly, the Coast and
Geodetic Survey revised its charts, so that in the second edition thereof (in 1956), Dinkum

�������������������������������������������
26 Report, 1996: 230 et seq.
27 Id.: 231.
28 Id.: 231.
29 Id.

Figure 1:  The Location of Dinkum Sands
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Sands was now shown as a low-tide elevation and was indicated to be a navigational hazard
which might not be visible to shipping.30 However, in 1970, a move was made to change this
description back to that of “island.” A member of the US Baseline Committee, Admiral
Nygren (who was later to be an expert witness for Alaska in 1984), seemingly persuaded the
Baseline Committee, purely on the basis of his experience in 1949, to approve a depiction of a
three-mile belt of territorial sea around Dinkum Sands. Not surprisingly, Alaska seized on this
fact with vigour in the recent litigation, if only because this factor acted as a sort of ‘estoppel’
against the federal government.31 It was on the basis of this last-mentioned map that federal
and Alaskan State officials recommended approval of a leasing map for a joint oil and gas
lease sale in the Prudhoe Bay area, assigning “ownership of the territory around Dinkum Sands
to Alaska.”32 Unfortunately for Alaska, a marine geologist and expert glaciologist (on Arctic
ice), Dr Erk Reimnitz (who was also to be a vital witness for the US federal side in the 1984
proceedings), noticed this designation and complained in 1979 to the Bureau of Land
Management that he had not seen the formation in question above water in recent years. As a
result, the above-mentioned Bureau proposed to cancel the three mile lease extending from the
formation.

The plenary Supreme Court agreed with the Special Master on this issue, namely that the three
cartographic sources, which hinged on recollection of a personal observation as early as 1949,
were of no avail to Alaska. As the Supreme Court stated: “visual observations of Dinkum
Sands are not dispositive” 33; and Alaska had not explained “why the [Special] Master should
have relied on a single August 1949 measurement of Dinkum Sands in relation to mean high
water rather than on the exhaustive survey expressly designed to determine Dinkum Sands’
status under Article 10(1) of the Convention.” As will be next discussed, the reference here to
the “exhaustive survey” is to the jointly commissioned US/Alaskan study in 1981 to calculate
mean high water in the feature’s vicinity and to determine the feature’s elevation in relation to
the same.

2.2 Tidal Evidence

In view of the abovementioned turn of events, the two parties agreed in 1981 to commission a
jointly-funded study to determine the formation’s height “relative to mean high water” (the
latter being the traditional US charting test).34 This study involved not only periodic
topographical profiles of the feature in 1981 (a benchmark set at Dinkum35) but also
installation of tidal gauges in the Beaufort Sea to determine tidal measurements in 1980 and
1981 in an attempt to “determine the level of mean water at Dinkum Sands and to determine
the elevation of Dinkum Sands itself.”36 The basic result of this study – though hotly contested
by Alaska – was that on the basis of both tests, Dinkum Sands was “below mean high water on
each of the three occasions when it was surveyed in 1981”37 (see Figure 2). In Alaska’s view,
there should have been “appropriate corrections”38 which would have lowered the mean high

�������������������������������������������
30 Id.: 232.
31 See Alaskan Reply Brief, 1985: 4, 8, 10, 44, 53, 66-69, 97, 100; and more generally, Symmons, 1995:

11.
32 Report, 1996: 233.
33 138, L.Ed., 2nd, 257.
34 Report, 1996: 233. See also fn.12, supra.
35 Id.: 251.
36 Id.: 248.
37 Id.
38 Id.
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Figure 2: NOS Estimates of Mean High Water and Error Band
Compared to 1981 Measurements of Dinkum Sands
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water level, so showing that Dinkum Sands was above mean high water in two of the three
1981 surveys. As well as this, Alaska alleged a lack of precision in the assessment of mean
high water. In other words, the contention was that “the NOS [National Ocean Survey]
estimate of mean high water [was] too high and also that the NOS error band [was] too
narrow.”39

On this matter the Master did admit in his Report40 that “[a]lthough the datum would ideally
have been computed from 19 years of tide readings, no American tide station in the Arctic had
such a long series of data.” The federal government recognised this as a “tidal epoch”,41

though Alaska was to argue that rising sea level should result in a retrospective correction
downwards at Dinkum Sands.42 Such a 19-year period should ideally take into account such
matters as changes in sea level (resulting from global warming) as well as glacial melting and
vertical movements of the land;43 but the Special Master rejected Alaskan complaints on this
ground saying that:

...in view of the evidence that the trend [in sea level] may vary locally not only in
magnitude but in direction, and in view of the lack of evidence of trend specific to
Dinkum Sands, I believe that NOS was justified in declining to take sea level trend into
effect in making its estimate of mean high water.44

�������������������������������������������
39 Id.: 255.
40 Id.: 249.
41 Id.: 259.
42 Id.
43 Id.: 258. The global warming phenomenon has already been the subject of academic discussion

elsewhere with regard to its potential effect on insular status in international law (see, e.g., Prescott and
Bird, 1989: 279 and 287.

44 Id.: 262.

Annex 711



The Riddle of Dinkum Sands 7

IBRU Maritime Briefing 1999©

This opinion as to the potential effects of global warming effects on the juridical status of
islands – and the adoption of a “here-and-now” approach to tidal assessment – will be of
interest to States throughout the world owning very low-lying formations in the case of any
maritime boundary dispute.

In effect, the abovementioned chosen survey body, the NOS, had to check its estimates of
mean high water in the region of Dinkum Sands by comparing data from other tide stations –
including those in the Canadian Arctic – where longer-term data was available.45 Such
statistical analysis showed that the one year’s data was 95% accurate (plus or minus 0.206 of a
foot or 2.47 inches). The “error analysis” problem, frequently described in the proceedings as
the “error band”, which the NOS had worked out by looking at trends at the nearest American
tidal stations which did have “long data series”,46 as well as Canadian Arctic stations and
those in southern Alaska, was to be (unsuccessfully) attacked by Alaska as being
underestimated.47 In fact Alaska claimed it should be “enlarged to plus or minus 0.6 foot.”48

On this the Special Master stated with impeccable common sense;

The controlling point is the estimate of mean high water, for whatever the width of the
error band, the chance that the estimate of mean high water is too high is matched by
an equal chance that it is too low. Although there may be more or less uncertainty
about how accurate the estimate would prove to be after 19 years of observation it is
the best estimate now available. 49

In any event, Alaska had effectively agreed, as had the US federal side, in setting up the joint
monitoring project, to consciously give up “some precision of result for the sake of reasonable
time and expense.”50 This is not, of course, a problem unique to this case; for in the case of
many disputes over ‘marginal islands’ elsewhere in the world it is similarly unlikely that the
optimum timescale of tidal monitoring – of, as seen above, 19 years51 – would be available.

A further adjustment was advocated by Alaska because of weather, the allegation being that
during the NOS monitoring project “abnormal weather caused the water level around Dinkum
sands to be exceptionally high”, so that the estimate of mean high water should be reduced by
0.72 of an inch. This was supported by expert testimony on the Alaskan side.52 However the
Special Master found this, in effect, not to be relevant as, even if it were true, the adjustment
would still leave the formation below the abovementioned error band level.

By way of contrast, subsequent to 1981, a number of further observations of Dinkum Sands
were made (in 1982 and 1983) when on “several occasions” the formation was found to be
above mean high water.53 These were also to be taken account of by the Special Master.

�������������������������������������������
45 Id.: 250.
46 Id.: 267.
47 Id.
48 Id.
49 Id.
50 Id.: 269, fn.34.
51 See fn.40, supra and accompanying text.
52 See Report, 1996: 263-4.
53 Id.: 276. See infra fn.79 and accompanying text.
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2.3 Variation in the Elevation of the Formation Itself

Determining the high tide level relative to Dinkum Sands involved in this instance more than
simply “measurement of tidal datum.”54 For it was evident that the formation itself was apt to
go up and down because of “changes of elevation”55 – what might be whimsically described as
the “now-you-see-it-now-you-don’t” phenomenon. As the Supreme Court posed the problem:
“Apart from daily shifts in the tide and seasonal shifts in sea level, the feature itself changes
height.”56 So this aspect involved further investigation in the case by subcontractor surveyors
of the joint monitors mentioned above. These subcontractors measured the height of Dinkum
Sands on three occasions under different conditions, in March, June and August 1981 (Figure
2).

On the first occasion (in March) Dinkum was under the ice – in fact, ice covers the feature for
some nine months of the year. As a result, holes were drilled through the ice until gravel was
reached and that distance measured.57 There is no doubt that in any ice-bound environment like
the Arctic, topographic surveys for gauging insularity are attended by added practical
difficulties, most particularly the seasonal overlying pack ice.

The March survey showed the highest point to be some 0.28 feet below mean high water.
However the three apparently highest sites were also excavated for examination of the ice and
gravel content. The legal significance of this will be discussed later. The second survey in June
was done at a time when the pack ice was melting and the highest readings were barely below
estimated mean high water58 (i.e. close to the middle of the 95% estimated error band). This
survey may have been made inaccurate as a result of gravel disturbance in the course of
carrying out the previous survey, so further downgrading its importance,59 particularly as the
gravel “was on top of clear ice.”60 Another problematic aspect of the case was that ‘ice rubble
pile’ could also be easily confused as being a pile of (terrestrial) gravel.61

The third survey took place after the melt in “open-water season” in mid-August. This
produced the most dramatic result that was to flavour important legal aspects of the case;
namely that there was an underwater “slump” at this time of the season bringing the highest
apparent point “2.90 feet below water.”62 The US federal side’s explanation of this “decline”63

was that it was largely due to “melting of ice embedded in the formation.” Indeed, one of their
expert witnesses, Dr Reimnitz,64 estimated that on the basis of “excess ice” found in the
formation – roughly 50% – the summer thaw would penetrate to a depth of one metre. The
effect of this phenomenon would be the reduction of the height of Dinkum Sands by 1.6 feet
during the summer. Not surprisingly, the Special Master stressed that “late season data is
necessary to an adequate picture of the behaviour of Dinkum Sands over the year.”65 Anything
less would have given a distorted picture and would have led to what may be described as the
“seasonal island” problem.
�������������������������������������������
54 Id.: 253.
55 Id.
56 138, L.Ed. 2nd: 258 (emphasis added).
57 Report, 1996: 253.
58 Id.: 254.
59 Id.: 255.
60 Id.: 255, fn.25.
61 Id.: 280.
62 Id.: 254 and 269. See Figure 4.
63 Id.: 269.
64 Id.: 270.
65 Id.: 280.
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On this whole question of the correct elevational height of Dinkum Sands, the Special Master
found that even if Alaska’s proposed amended adjustments to height were accepted, the
elevations found to exist in June (allegedly above the critical datum) were “based on
questionable piles of gravel.”66

The Alaskan side attempted to bolster its argument, interrelated as it was with rising sea level
trends as mentioned above, by contending that barrier islands (which in Alaska’s opinion
included Dinkum Sands)67 “adapt to long-term increases in sea level by gaining in elevation
and migrating landward.” This too was rejected by the Special Master, particularly as if it did
not occur at Dinkum, adjusting the sea level backwards in time could “prolong its status
fictitiously.”68

3. The Gist of the Legal Dispute

3.1 Was Dinkum Sands an “Island” in International Law?

As seen above, a large part of the US v. Alaska litigation centred on what might be described
as Alaska’s “methodological objections”;69 but international legal factors also figured
prominently in the Dinkum Sands problem. The two parties were agreed that for Dinkum
Sands to be part of the Alaskan “coastline” for the purposes of the US legislation, it had to be
“an island as defined in Article 10(1)” of the TSC of 1958,70 in other words, “a naturally
formed area of land, surrounded by water, which is above water at high tide.” In identification
of the issues to be decided by the Special Master of the Supreme Court, a “Joint Statement of
Questions Presented” was submitted in 1980 which listed as Question 5 the following:71

Is the formation known as Dinkum Sands an island constituting part of Alaska’s
coastline for the purposes of delimiting Alaska’s offshore submerged lands?

The basic federal government contention was that Dinkum Sands was nothing more than a
low-tide elevation72 at best, (or even merely part of the seabed73), whilst the Alaskan
contention was that it was an ‘island’. As the Special Master summed up the position:

If Dinkum Sands fails to qualify as an island, it may be only a submerged shoal, or it
may be a low-tide elevation [under Art.11 of the TSC], 74

in either of which event “the legal consequences would be the same”, namely,

�������������������������������������������
66 Id.: 257.
67 Id.: 263-4.
68 Id.: 263.
69 This was the view taken by the Supreme Court on appeal (the filing of “exceptions”). See 138, L.Ed.,

2nd, 258.
70 Report, 1996: 263-4.
71 See Appendix A of the Report, 1996.
72 Defined in Article11 of the TSC as a “naturally-formed area of land which is surrounded by and above

water at low tide but submerged at high tide.”
73 See Symmons, 1995: 10. In some disputes the States concerned have agreed to designate low-tide

elevations as simply part of the seabed for reasons of convenience. See Burmester, 1982: 333.
74 Report, 1996: 229.
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[b]ecause it lies more than three miles from the nearest point on the coastline
[including the nearest islands], status as a low-tide elevation would be insufficient to
create Submerged Lands Act rights in Alaska (see Figure 1).75

The Special Master indicated throughout his Report that the answer to the Question 5 insular
issue lay essentially in the realm of international law; and that the “significance of the varying
measurements of Dinkum Sands depends on interpretation of the standard for an island” (in
international law). 76

3.2 Particular Problems over Dinkum Sands’ Insular Status

3.2.1 Was it “above water at high tide”?

The main77 problem relating to Dinkum Sands’ insular status was whether it was “above water
at high tide” for the purposes of the TSC in the light of the fact (as seen above) that the
formation was likely to have been “below mean high water continuously” during the
topographic survey mentioned above,78 but possibly was above this mean level in July 1982
and from May to September 1983.79 In other words, the above-surface manifestation of this
formation did vary from time to time; and added to this uncertainty was the masking effect of
the Arctic environment, namely that being covered over by pack ice for some nine months of
the year, “very little” was known “about the usual elevation of Dinkum Sands during the
winter.”80 However, despite the latter ‘climatic factor’ difficulty, the plenary Supreme Court
still stated categorically that there was “no basis” for concluding that Dinkum Sands “remains
above mean high water during the winter months.”81

The Special Master indicated that on this vital question (‘above high water’) there was
“fundamental disagreement” between the Parties.82 Other legal issues also arose, though these
might be seen as being only tangentially inter-related with this (and were, in fact, dealt with
separately in this writer’s Report). These other issues included whether the composition of
Dinkum Sands was even “land” (discussed below in section 6). However, the Special Master
took a different view, opining that “the extent to which Dinkum Sands qualifies as ‘land’ and
the extent to which its characteristics must be permanent” could “most readily be treated as
questions about aspects of the meaning and application of ‘above water at high tide.’” Though
there is undoubtedly some pragmatic value in this synthetic viewpoint, the present writer
disagrees with it on the basis of over-simplification of the problem. Nonetheless, the Special
Master’s methodology on this will be followed in the following discussion.

�������������������������������������������
75 Id.: 230. See also fn.5 where the Special Master describes the fact that the formation was within a 12-

mile distance of the nearest baselines “immaterial.” This is because for the purposes of the Submerged
Lands Act, the former territorial sea distance of 3nms is fossilised as a statutory distance.

76 Id.: 283.
77 Id.: 288, the “critical” evaluation.
78 Id.: 287.
79 Id.: 288.
80 Id.
81 138, L.Ed., 2nd: 258.
82 Report, 1996: 229.
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3.2.2 The Notion of ‘Permanence’ in the Definition of an Island

Two problems relating to permanence were raised in the case, namely “vertical” permanence
and “horizontal” permanence. Horizontal permanence was seen to apply (in its broadest sense)
where a formation frequently changes position relative to above-surface manifestation. The
other of the types of definitionally-relevant permanence, so-called vertical permanence, is
particularly important. This latter, in the Master’s view,83 had two aspects to it in its “several
overlapping strands”, including (firstly) “long-term existence” as “an identifiable feature” and,
(secondly) “whether the feature must always be above the tidal datum.” He found the first
point – long-term existence – to be satisfied. As he said:

Taking the name ‘Dinkum Sands’ to refer to the entire formation, most of which is
always submerged , the US agrees that a permanent feature exists. 84

With respect, this is a rather unlegalistic interpretation of the evidence where there is no
international dispute as to title as such. From an international legal view, an inquiry as to
insular status should be concerned not so much with evidence of the existence of a
geographical phenomenon – such as a mere shoal – in a particular locality, as with the
continuing existence (in at least a relatively fixed position) of an insular (i.e., above-water
phenomenon) formation as such. For example, in the Bay of Bengal, practical problems have
arisen in the case of some low-lying “chars” as to whether after serious monsoon flooding, a
new insular feature is in fact the former “char” or a completely reformed one.85 This might
have repercussions for ownership of a named phenomenon in appropriate cases, but it seems
not to be directly relevant for assessing insular status under the law of the sea.

The Special Master did admit that “[i]t is certainly possible for a new island to come into
existence and be recognised as such under Article 10 [of the TSC].”86 There were several
examples of such mentioned in the present writer’s expert witness Report in the case, though,
of course, many such formations may be transient and lack long-term existence above high
water.87 In some parts of the world the legal status of such suddenly formed ‘islands’ – e.g.
from volcanic eruption – may cause disputes.88

Contrariwise, the Special Master stated that it was “possible for an existing island to
disappear, changing the waters around it from territorial sea to high seas.”89 The problem of
the “disappearing”, or indeed, “disappeared” insular formation, is (again) not geographically
uncommon; and may indeed ultimately involve a change of basepoints for maritime

�������������������������������������������
83 Id.: 288.
84 Id.: 288.
85 See Symmons, 1995: 25-26.
86 Report, 1996: 305 (emphasis added).
87 See Symmons, US Exhibit 84A, 1984: 53-60. This ‘transience’ may relate particularly to ‘ice islands’.

For example, it was reported in March 1989, that a German Antarctic expedition failed to find two small
“islands” supposedly discovered by an Australian team in 1961 (the so-called “Terra Nova Islands”),
thought to be 17 miles off the Antarctic coast (Daily Telegraph, 9 March 1989).

88 For example, the Icelandic islet of Surtsey (see Id: 58-59; and, Symmons, 1995: 25-26, fn.12). A
dramatic example reported in June 1979, happened in the Pacific Tonga island chain between the
volcanoes of Kao and Late when the green outline of a (volcanic) mountain peak could be seen from the
air just beneath the surface, only to rise dramatically above the surface a few days later as an ‘island’
some 10 miles in diameter (see Daily Telegraph, 27 June 1979).

89 Report, 1996: 305.
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delimitation purposes,90 unless, possibly, the interested States have provided by agreement for
maintenance of such an unstable basepoint in perpetuity.91

The situation of the “disappearing island” is in fact a very real one throughout the world: that
is to say a (generally) small formation which undoubtedly (even if only marginally) exists
today,92 but which may by dint of erosion or similar forces may disappear for ever tomorrow,
is somewhat analogous to one which comes and goes in the same location with great
regularity, but where there is no imminent danger of complete future disappearance. In either
case – as the writer himself has stated in his expert witness Report and elsewhere93 – there are
definitional problems associated with “permanence.” These difficulties have sometimes led
States to employ artificial means to prevent such situations arising, either by effectively
rebuilding a formation which is only marginal or disappearing (e.g. on some Pacific reefs94) or
at least taking preventative measures to prevent erosion around the formation.95 In the latter
case the formation arguably retains its legal insular status. Apart from this, however, in the
case of the slowly disappearing ‘island’ it may be difficult to argue – even on the basis (if it is
the case) of its pre-existing longevity – that it retains insular status in perpetuity short of
“fossilised” status in a treaty.96

The Special Master did make some brief reference to this problem when he said (implying that
insularity may be lost as well as gained):

It may be that Dinkum Sands did qualify as an island in 1949-50 [see above fn.27]. If
so, it has changed its status since then. As noted in section 3(c) another sustained
change could conceivably take place in the future. 97

The other ‘impermanency’ situation may be dubbed that of the “occasional” (or even
“seasonal” ‘island’. As will be seen,98 “relative permanency” tests again seem important here
in assessing legal insularity – i.e. whether the formation appears for sufficiently long periods
and regularity above tidal datum.

3.2.3 ‘Horizontal’ Permanence

One of the problems with Dinkum Sands was not only that it tends itself to go up and down,
but also (and in conjunction with this), to move about. The US federal side argued that there
had been “dramatic movements of the exposed area of Dinkum Sands”;99 and indeed it appears
that this ‘shoal’ area in the Beaufort Sea is constantly changing position, often by hundreds of

�������������������������������������������
90 See this author’s expert witness Report in the case (Symmons, 1984 (supra fn.87): 54-55).
91 As, e.g., by treaty provision as in the Papua New Guinea-Australia delimitation treaty (ILM, 1979: 291)

discussed by Burmester, 1982: 321 and 341. More generally it may happen by estoppel.
92 A good example would be where a few coral boulders have been thrown up on a low-lying reef (i.e.,

essentially a low-tide elevation) by storm surges, as, e.g., in some areas of the Pacific. See, e.g., Prescott,
1985: 190 who says in respect of such a phenomenon round the edge of Tokelau and Tele ki Tonga reefs
that “[t]hese features are probably impermanent” – for example, a “prominent boulder” shown on
Admiralty chart BA985(1979) had “disappeared by June 1980.”

93 See Symmons, 1995: 25-26.
94 Id.: 2.
95 Id.: 3.
96 See fn.91, supra.
97 Report, 1996: 309 (emphasis added).
98 Infra Section 5.
99 Report, 1996: 289.
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feet (and may even be subject to “long-term drift”100). Thus this writer argued, as referred to by
the Special Master, that this phenomenon, might, (albeit in a subsidiary sense and only if the
formation is of a “fickle nature” and “moves in a haphazard or frequent fashion”) disqualify a
formation from having insular status in international law.101 This could be argued on the basis
that there is no such thing as an “ambulatory island” in international law,102 at least where the
movement is sudden and dramatic.103

The “policy rationale” that might be put forward for this for this, as repeated by the Special
Master,104 is that “mariners need to be sure of the position of the territorial sea, which is
arguably impossible if mobile islands are taken into account.” Indeed, this navigational factor
has found isolated mention by commentators such as Fulton105 who talks of sandbanks (in the
context of a 1882 North Sea Fishery Treaty) which “may not be permanent, and usually vary
in extent, configuration and position with lapse of time and even after a single tempest” so
causing the “extent of appendant sea” to “vary likewise.” And in past US oil and gas leases,
this “ambulatory” difficulty over baselines generally has been referred to106 as raising
“extraordinary practical difficulties” in this context for the lessee.

In the writer’s view (as stated in the case), American precedents arguably exist to bolster a
locational ‘permanency’ rule for true islands. In the much-cited Anna case involving capture of
a ship within three miles of the American “mudlumps” in the Mississippi Delta, these
formations were described by the captor’s counsel as “temporary deposits of logs and drift.”107

In more recent times, however, these “mudlumps” were described in US v. Louisiana108 as
“islands” despite their “highly changeable and perhaps mobile nature.” Although the US
federal side argued in the US v. Alaska case that “the appearances of Dinkum Sands” were “far
more fleeting than those [Mississippi formations]”, the Special Master paid no special heed to
this as he found such insular ‘behavioural’ evidence to be unclear.109

In fact on this question of horizontal permanence, the Special Master, seemingly influenced by
the fact that “[m]ore generally, it is clear from the [TSC] that mariners must live with an
ambulatory coastline”,110 decided that the Supreme Court “has chosen to accept resource
�������������������������������������������
100 The phenomenon of ‘long-shore drift’ was the subject of voluminous evidence from Alaska in the case.
101 Report, 1996: 290.
102 Id.
103 If a formation’s topographical movement is only gradual or virtually imperceptible, then the legal

situation may be different. See, for instance, the Special Master’s statement that: “[i]t is not,
suggested...that this movement [i.e. of neighbouring islands migration landward by about 11 metres a
year as a result of ‘long-shore drift’] changes the legal status of [those] islands” (Report, 1996: 290-
291, fn.46). One of the US expert witnesses, Erk Reimnitz, a glaciologist, stated in testimony that “a
typical island would not move about as erratically as I have observed Dinkum Sands to move...” (see US
Post-Trial Memorandum, 1985: 105). The US Post Trial Memorandum made the valid point (at p.100)
that it was important to distinguish between “the entire shoal” and the “small high points on that shoal”
which were known to “move erratically.”

104 Id., p.290.
105 Fulton, 1911: 634-635 (cited by the Special Master in his Report, 1996: 290). See, more recently,

Prescott (1981: 490), who points out that cays and rocks formed from the Great Barrier Reef off
Australia “by the accumulation of coral debris” may be only “temporary features” and be destroyed by
storms or strong waves; so that some features from which territorial waters might be claimed one year
may disappear the next year.

106 See Report, 1996: 291, fn.48.
107 165 English Reports 809, 811 (cited by the Special Master in his Report, 1996: 291).
108 Case cited in Report, 1996: 292.
109 See Report (1996: 292, fn.49), where he affirms that one, at least, of these ‘mudlumps’ lasted for at least

10 years.
110 Id.: 293, citing two previous US cases (US v. California (1965) and US v. Louisiana (1969)).
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allocation problems of an ambulatory coastline as an implication of using [the TSC] to
interpret the Submerged Lands Act.”111 Accordingly, he opined that “a requirement of strict
locational permanence should not be read into the Convention’s definition of an island.”112

This seems to the writer to be an unnecessary over-generalisation. For although it is true the
topographical ‘permanency’ aspect of possible insular definition is not spelt out in the Article
10 TSC definition of an “island”, it may still be added by implication for the practical
(charting and navigational) reasons given above. This is despite the fact that in more general
terms a territorial sea baseline may be ambulatory in effect in the case of a continental territory
(or a permanent island); and indeed, in the case of unstable coastlines or deltas in this context
there is some explicit endorsement for such ultimate change of baseline in the LOSC, 1982.113

At least one geographer has suggested that there may be a legal duty on a coastal State to
survey offshore areas liable to rapid change at regular intervals,114 and so, by implication, its
baselines in consequence.

In this writer’s view, and as argued by the US federal side, where the centripetal feature of the
formation itself – rather than just its accompanying baseline – moves around in a dramatic
fashion (and often such a transposition will in any event involve some temporary submergence
in the process), this is a quite different legal situation from that relating to ‘moving baselines’
generally. Indeed, as in the instant case, the US federal side did argue that where there were
“intermittent exposure of high points” (as in Dinkum Sands) in “different places”, this
amounted not to an “ambulatory coastline” but to an “entirely new coastline”;115 and,
additionally, there may be an insular ‘identity’ problem here; that is, if “a feature pop[s] up
today in one location, disappears, and another feature pops up in another location, we do not
have one island...but two.”116

In his conclusion, the Special Master seems to have seen some logic at least in the locational
‘permanence’ argument – but only in the context that “the horizontal movement of Dinkum
Sands cannot be considered in isolation from its vertical movement.”117 As he had already
decided that “vertical permanence” sufficed to resolve the status of Dinkum Sands, he found
that it was “unnecessary to consider the effects of vertical and horizontal movement
together.”118 So as a matter of international law this definitional aspect, in effect, seems to

�������������������������������������������
111 Id.:293.
112 Id.
113 See Article 7(2) thereof which, where a regression of the low-water line occurs, seems to require an

eventual re-drawing of such a baseline. Arguably here the word “coastline” could include an unstable
island or low tide elevation. See, e.g., Prescott, 1987: 288 and 306.

114 See Prescott, supra fn.105 at p.493 where he states that this may mean that “new surveys will have to be
conducted at intervals to take account of features which have been freshly created or recently
destroyed.” For further discussion on this issue, see the present author’s Report (supra fn.87): 54-65.

115 Report, 1996: 293 (emphasis added). See also, e.g., Beazley (1971: 149) who points out that “[e]ven the
low-water line of the mainland is liable to large changes...but in general its effect is unlikely to be so
great as with a low-tide elevation which actually ceases to exist” (emphasis added). It can be argued
analogously that this magnitude of change can be applied to an ‘island’ in a peripatetic state of transition.

116 Id.: 293. Volcanic ‘instant islets’ off Iceland have caused this problem, most particularly the sudden
appearance of Surtsey and similar satellite formations in offshore, some of which soon disappeared. See,
e.g., Fredricksson, 1975: 26, 29 and 31.

117 Id. (emphasis added).
118 Id.: 294. There seems, in fact, to be some inconsistency in the Special Master’s later finding a propos the

related issues on vertical permanence, where he partly supported his finding on navigational grounds as
such when he referred to “reliably visible basepoints” (emphasis added) (See fn.167 infra and
accompanying text). Note also that he decided at the end of his Report that his rejection of Alaska’s
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remain as an open question. In this writer’s opinion, though, where these two features of
insular ‘impermanence’ are present in combination, as is often the case, this amounts to even
more clear-cut evidence of lack of insular status in international law.

It may also be noted that the Special Master rejected Alaskan evidence on a more general
matter inter-relating with that of horizontal and vertical permanence.119 This was to the effect
that because Dinkum Sands was allegedly in “long-term equilibrium” in the barrier island
chain, and, because, in that part of the Beaufort Sea such formations above mean high tide
maintained their features, therefore Dinkum Sands must itself be above this mean.120

3.2.4 Must the Feature always be above the Tidal Datum?

What tidal datum?

This directly involved interpretation of the meaning of the phrase “above high tide” in Article
10 of the TSC (1958) which, as seen, gives no tidal datum.121 So that theoretically it might be
possible for States to choose their own datum amongst the many possibilities,122 which include
at the most extreme end of the spectrum (among astronomy-related datums), the highest
astronomical tide123 or at the less extreme end the ‘median high tide’ test which, as seen, forms
the basis of US domestic practice and which has, as stated above, been uncritically re-applied
in US caselaw to international legal definitions.124 As the Special Master pointed out, in
essence this criterion is applicable, “where the top of the formation is in itself stable and
constant”, as a sort of ‘rule of thumb’ by dint of a “simple comparison between two constant
numbers” (viz., the height of the high tide mean and the height of the formation.125 So that,
prima facie, (apart, as seen, from surveying practicalities and error-banding disputes) no great
legal problem resides here once the type of tidal datum is accepted.

In between the parameters of the two possible tidal test extremes mentioned above lie several
intermediate possibilities such as, e.g., the mean high spring tide test which has traditionally
been the basis of British and common law practice.126 Interestingly the Special Master made
little reference to this tidal choice aspect of the Article 10 definition, though he did mention
one possible international precedent, the case of the Anglo-French Arbitration on Delimitation
of the Continental Shelf (1977)127 as an example of “an arguably relevant international case

����������������������������������������������������������������������������������������������������������������������������������������

‘occasional island’ idea (see below) did not contravene the authorities he had cited in section I(2), i.e.,
with regard to “horizontal’ permanence” (Id.: 306).

119 Id.: 284.
120 Id.: 285 and also 287: “persistence of Dinkum Sands near mean high water” does not compel the

inference that “it must be above mean high water for most or all the time.”
121 Nor, by the same token, is any tidal datum given in connection with the definition of low-tide elevations.

See Aurrocoechea and Pethick, 1986: 29 and 38 (no definition of the “lower tidal limit”).
122 See Symmons, 1995: 12-24. As Alaska stated (Reply Brief, 1985: 8), there is “no international

agreement regarding the appropriate water level datum.”
123 Alaska argued that “permanency relating to elevation”, never attained the status of customary

international law in terms of sanctioning a “higher high water mark” test (See Reply Brief, 1985: 26).
The word “is” in the phrase “is above water at high tide” (emphasis added) in Article 10 of the TSC may
be said to imply such a permanency requirement above water in a literal sense. See the US argument in
its Post-Trial Memorandum, 1985: 17 and 27.

124 See supra fn.12 and accompanying text.
125 Report, 1996: 302.
126 See Symmons, 1995: 22.
127 18 Review of International Arbitration Awards 3, 65-74 (1977). For supporting comment on the French

tidal position, see Fusillo, 1978: 51, fn.9.
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that supports a rather demanding standard [of tidal level].”128 In that case – arguably the only
truly international case to date where this definitional aspect of an ‘island’ has been raised –
the UK had argued that (in the case of the protrusion of the natural rock of the Eddystone) that
although other interpretations of the expression “high tide” were possible, “mean high-water
spring tides” was the only “precise one” (emphasis added). On this tidal basis the Eddystone
was well above high water – by about two feet. But against this the French side argued that the
international rule (coinciding with French practice) was that of the “highest astronomical
tide”, on which basis the Eddystone was, at most, only marginally above high water (by 0.2
feet). In fact the Arbitral tribunal in that case did not have to make a decision as France had
already accepted the low-water mark of the Eddystone as a baseline for fishery zone purposes.
The Special Master appears to view this case as being, in effect, not just concerned with
dispute over choice of tidal datums, but also (and perhaps more importantly) with wider
aspects of the ‘permanence above water’ requirement, when he comments:

[t]he question was the choice of tidal datum (as to which the United States uses mean
high water), not the treatment of a formation which rises and falls. Nevertheless, the
parties did argue the case as if a formation, to be an island, must be almost never
below water.129

The plenary Supreme Court appears to have been equally accepting of this ‘mean’ domestic
test for international legal purposes. As it was to say, “the [TSC] separately categorises
features that are below mean high water, but above water at low tide.” 130 In other words, the
plenary Supreme Court also makes the automatic assumption that the mean high tide test is the
acceptable international rule. Even if there is no commonly accepted international rule, this US
test seems particularly inapt; and very few States apart from the USA use this test in their
domestic legislation for insular definition.131 The only rationale the Court states for the
acceptability of the US test is that the “problem of abnormal or seasonal tidal activity”132 is
fully solved by the United States’ practice of construing “high tide” to mean “mean high
water”; so that (supposedly) “[a]veraging high waters over a 19-year period accounts for
periodic variations attributable to astronomic forces; non-periodic, meteorological variations
can be assumed to balance out over this length of time.”133 This justification seems doubtful,
as it seems a far better argument to use a more stringent tidal test with the proviso of
“exceptional circumstances”134 to allow for wholly abnormal natural events – such conditions
seemingly being the ones the Supreme Court is hinting at. Indeed, the Supreme Court
somewhat inconsistently concludes discussion on this point by saying: “In sum, the
Convention’s drafting history suggests that, to qualify as an island, a feature must be above
high water except in abnormal circumstances.”135

As seen above, although the Special Master accepted the US domestic rule of the “mean” high
tide test, he did seem to indirectly undermine the validity of such a test by pointing out how it
might lead to formations still being islands thereunder even when effectively submerged at
high tide for continuous periods during certain seasons, and worse still, sometimes not even
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128 Report, 1996: 301.
129 Id.: 302.
130 See 138, L.Ed. 2nd: 259 (emphasis added).
131 One of the very few is Kuwait. See Symmons, 1995: 23, fn.23.
132 Which a US amendment to the ILC draft in 1954 addressed.
133 See 138, L.Ed. 2nd: 256.
134 Fn.123 And accompanying text.
135 See 138, L.Ed. 2nd: 256 (emphasis added).
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appearing at low tide.136 It may be commented that this factor in itself shows the absurdity of
having too lax a high tidal test for the purposes of gauging insularity in international law. It
was partly because of this factor that he formulated what may be dubbed the ‘normally-
appearing-at-high-tide’ rule in the case of formations which themselves go up and down (the
‘variable height’ problem).137

At least in US v. Alaska, the parties were agreed on the basic tidal datum test. Where, in an
inter-State dispute, they are not, the problem of insular definition is obviously further
exacerbated.138

3.2.5 How Often may the Formation Fall Below Tidal Datum?

The general rule

In effect this was a central – and perhaps the most critical issue – in the dispute over the legal
status of Dinkum Sands, bearing in mind that seasonal changes in the water level and seasonal
changes in elevation of the formation both appeared to be “normal processes at Dinkum
Sands.”139 In other words, as seen above, the evidence was that Dinkum Sands was subject to
frequent erosion and seasonal ‘collapse’, particularly at the end of the open water season. In
large part this collapse may have been due to the melting of the interstitial ice in the upper
formations thereof. Added to this, of course, is that fact that US use of a mean high tide (based
on a period of 19 years) in itself is open to criticism in that such a lax test may allow a
formation to periodically not show above high water at high tide (or in extremis, as seen, not
even above low tide). Indeed even the Special Master pointed out the “seasonal” implications
of such a test:

In typical circumstances, a feature of fixed height, if just high enough to qualify as an
island under United States practice, can be expected to be above water always except
at high tides that are higher than the mean. In an atypical situation like that of the
Beaufort Sea, where the seasonal changes in the water level are much greater than the
twice-daily changes between high tide and low tide, all the high tides of one season
may be higher than any of the high tides of another. Here, too, however, a formation
of fixed height that is above mean high water can be expected to remain exposed at
high tide for considerable periods of the year.140

In other words, the emphasised part of the above dictum indicates that even on the ‘median’
high tide test, normally a formation constituting a juridical island will have its head above
water for a large part (or most) of the year, even if at some seasonal times, it is (by the very
nature of this ‘mean’ test) covered at high tide. Indeed, as this writer emphasised in his Report,
there is no such phenomenon as a “seasonal island” in international law.141 However (as seen
above) the Special Master went on to add further words to the above dictum; namely “[t]hat
this is true despite the fact that, when water levels are at their highest, the feature may not
be seen even at low tide.”142 If indeed this is statistically possible on such a ‘mean’ test, it
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136 Report, 1996: 303.
137 See infra fn.180 and accompanying text.
138 See Symmons, 1995: 18-19; and (in respect of low-tide elevations) see Beazley, 1994: 6.
139 Report, 1996: 300, fn.59.
140 Id.: 302-303 (emphasis added).
141 Symmons, 1984: 67 (see fn.87).
142 Report, 1996: 303 (emphasis added).
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points up the demerits of such a lax test for the purposes of international law; for it may entail
that a formation which periodically does not even constitute, at such times, a low tide elevation
– the minimalist type of insular-like formation143 and at most a ‘quasi-island’ – is still
apparently to be considered to be a true island. Indeed at one stage in his Report the Special
Master even comes close to implying that a feature may (in theory) technically be a “seasonal
island” only under such a ‘mean’ test. As he states:

Such a feature, constantly above mean high tide, but also constantly submerged at
some seasons of the year, already strains the definition of an island. Alaska emphasises
that although Dinkum Sands may be invisible in summer, when water levels are high,
summer submersion is not inconsistent with it being above mean high water...The
United States emphasises that Dinkum Sands is invisible in winter, being entirely
covered for nine months of the year by the ice pack…These characteristics in a
(hypothetical) feature of fixed height, differing from those of a prototypical island that
is almost always exposed, do not invite one to relax the definition further by permitting
the feature frequently to slump below mean high water.144

In effect, this appears to be an indirect indictment (even if unintended) on the US mean high
tide test which, as seen, the Special Master seems readily to regard as acceptable as an
international standard. But if such a test can mean that a feature (effectively) seasonally
disappearing can still retain insular status, such a datum seems fatally flawed as an appropriate
standard from the start. Furthermore, it seems to the writer that the reference to the coverage of
Dinkum by pack ice for most of the year also merits more analysis than a one-line mention
here145 inasmuch as pack ice is in effect frozen sea water; and so might be taken as part and
parcel of the ‘high-tide’ phenomenon. The Special Master seems at times to take in this latter
point. For example, as he footnotes: “[t]he location of Dinkum Sands may be distinguishable
in winter by ice rubble”, whereas “[a]dmitted islands...were described as having gravel
extending above the ice even in winter”.146

The ‘mean high tide’ test also ill fits in with the basic criterion of visibility to the mariner,147as
well as the idea of ‘permanence’ which has been discussed above. Indeed later in his Report148

the Special Master effectively returns to this point when he refers to “[a]nother difficulty”,
namely that for either an island or a low-tide elevation, their respective territorial seas are
measured from the “low-water line” under the TSC; so that if a “feature ‘slumps not only
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143 See Symmons, 1995: 6 and 7. Wemelsfelder (1971: 115 and 122) lists how many regional and local

influences there may be on mean tidal level, including wind, barometric pressure, storm surges, tectonic
movements, sea-bed slopes etc.

144 See Report, 1996: 303.
145 In fact this writer’s Report was much taken up with this issue (see Symmons, 1984: 67-73). Much

argument on this aspect also took place in the written briefs. See, e.g., US Post-Trial Memorandum
(1985: 12 and 13), indicating that sediment deposited on ‘shorefast ice’ should not be considered insular,
spending 9 months of the year under the “pack ice” which is “a layer of frozen sea water” (Id.: 104,
emphasis added); and its Reply Memorandum (1985: 14), that “ice is to be treated as water.” Alaska
tended to avoid arguing the possible legal difference between frozen fresh water (e.g., glacial ice) and
salt water; as e.g., in its Post Trial Brief (1985: 45-46). In its Reply Brief of 6 May 1985, Alaska did,
however, admit (at p.5) that “taken in their proper context, the authorities strongly suggest that features
containing subsurface ice do qualify as land [under the TSC], while surface ice may not.” Pack ice has
been legally described elsewhere as being “generally categorised as sea ice”, and as being formed by the
“freezing of the sea water” (Bernhardt, 1995: 330, emphasis added).

146 Report, 1996: 303, fn.61.
147 Infra fn.165 and accompanying text.
148 Report, 1996: 304 (emphasis added).
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below the high-water datum but also below the low-water datum…there is during the slump
no low-water line from which the territorial sea can be measured.”

The plenary Supreme Court149 made a similar comment to the effect that if a feature slumped
below even the low tide datum on occasions, “the baseline for measuring the surrounding
maritime zone would shift and then disappear.” The practical repercussion of a periodically
disappearing baseline for maritime delimitation is only too obvious.

The History Behind the “above high tide” Test

The Special Master considered the background to Article 10 of the TSC,150 pointing out that
the drafting history “goes back at least to the League of Nations Conference for the
Codification of International Law” in 1930.151 It was at this Conference that the word
“permanently” is to be found – in Basis of Discussion No.14: “In order that an island may
have its own territorial waters, it is necessary that it should be permanently above the level of
high tide.” It was also at this Conference that the other type of insular formation was
differentiated, namely the low-tide elevation, for which it was “sufficient for it to be above
water at low tide”,152 it being defined as an “elevation of the seabed, which is only exposed at
low tide”; this was deemed “not to be an island.” However, at this early stage in the law of the
sea some confusion still reigned over whether the term ‘island’ could be given to the latter
phenomenon, even in US thinking.153

When the International Law Commission (ILC) looked into the definition of ‘islands’ from
1951 onwards, Special Rapporteur François initially proposed a legal definition “in the same
language as the 1930 proposal,”154 i.e., “an area of land surrounded by water, which is
permanently above high-water mark”; the only agreed amendment to which was that of
Lauterpacht who had inserted “in normal circumstances” before the adverb “permanently” so
as to allow for “exceptional circumstances.” This phrase – “which in normal circumstances is
permanently above high-water mark” – appeared in the final ILC Report of 1956; and the
accompanying commentary reiterated that “except in abnormal circumstances”, an “island”
should be “permanently above high-water mark.”155

Then came an ironic twist in 1958 when the United States, no less, tabled two amendments
which were to provoke voluminous discussion and argument in the Dinkum Sands litigation;
and in historical retrospect, this potentially redounded against its federal-based interest in US v.
Alaska. For as the US proposal then laconically stated:

The requirements in the [ILC’s] definition of an island that it should be above the high
water mark ‘in normal circumstances’ and ‘permanently’ are conflicting, and since
there is no established state practice regarding the effect of subnormal or abnormal
seasonal tidal action, these terms should be omitted.156
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149 138, L.Ed., 2nd, 259 – see further below, Section 5.
150 Report, 1996: 294-300.
151 Id.: 294.
152 See the present writer’s Report (Symmons, 1984: 13-15).
153 See US reply (Report, 1996: 294, fn.52).
154 Id.: 297.
155 See ILC, 1954: 92 (emphasis added).
156 Official Records, 1958: 242.
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In fact both these US amendments were accepted by the ILC. US internal memoranda of 1957
indicate157 clearly to this writer’s mind, and as he put in his expert opinion in the case, that the
omission of the word “permanently” was merely a tidying-up process of drafting; because the
addition of the words “in normal circumstances” seemed incompatible with the succeeding
word “permanently” in the definition. Further, as a US Memorandum went on to say:

Both terms might well be omitted, since current international law does not purport to
solve such minor problems [sic]...as how to treat land which is above sea level at neap
high tide but not spring high tide or only at high tides during certain seasons of the
year.158

In other words what the US amendment of the time seemed to be additionally suggesting was
that as there was no accepted State practice on the requisite tidal datum, some types of tidal
criteria might allow for periodic submergence of a formation at high tide. This interpretation is
further brought out in this US Memorandum which prophetically makes specific mention of
Arctic conditions159 when it asks:

How should elevations in the Arctic regions be treated which appear above sea level at
low tide only during the months of the year when the sun appears above the horizon to
add to the moon’s gravitational pull? The ILC has wisely refused to resolve these
questions for which there is little or no legal authority.

On this important issue – concerned with the TSC’s travaux préparatoires (i.e., “preparatory
materials”) – the US Government argued strongly in the present case (as had the present
writer) that “permanently” is still implicit in Article 10 [of the TSC], along with an implicit
exception for “abnormal circumstances.”160 On this federal-side argument the words of
rejection by the Special Master are worthy of full citation:

If that is correct, then Dinkum Sands would appear to be disqualified from island
status by the August 1981 survey alone. I am not persuaded, however, that the pre-
Convention materials lead to such a clear-cut result. Neither do I agree with the
United States that the Convention left any previous customary law of islands entirely
intact, for the Convention did adopt a distinction between islands and low-tide
elevations that had earlier represented only a compromise between inconsistent
positions.

With all respect, this is a rather weak analysis of the background to the amendments; and the
reference to pre-existing customary law is dubious as one could say that in 1930 at least (i.e. at
the time of the Hague Conference), there was, for example, a clear differentiation already
developed (or at least developing) between islands on the one hand and low-tide elevations on
the other.161

The Special Master did in the end, however, seem to accept in substance the drift of the US
federal side argument on the vital point in question, namely the continuing legal importance of
some permanent supersurface manifestation. For as he concluded:
�������������������������������������������
157 See Report (1996: 298 and 299) where the Special Master tends to follow the present writer’s line of

argument in his own Report (Symmons, 1984).
158 Memorandum on Islands, Drying Rocks and Drying Shoals, September 1957.
159 See Report, 1996: 299.
160 Id.: 300.
161 See the present author’s Report, (Symmons, 1984: 10-13).
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The 1958 deletion of ‘permanently’ must be read together with the deletion of ‘in
normal circumstances’. The two phrases were viewed as conflicting, but in fact any
conflict seems to be limited to the case where abnormal circumstances lead to the
temporary inundation of a feature that would otherwise qualify as an island. I do not
believe the drafters intended, in eliminating supposedly conflicting standards, to
adopt yet another standard less demanding than either of the first two. That the
drafters declined to say an island must be “permanently above water at high tide” or
“normally above water at high tide” does not mean that they intended to insert some
weaker qualifier such as “sometimes” or “occasionally”. Even Alaska contends only
that Article 10 permits a feature “to slump on occasion” below the tidal datum and
still to qualify as an island.162

In coming to this conclusion, the Special Master used several ‘make-weight’ subsidiary
arguments, including the (apparent) laxity of the US-favoured median high tide rule (see
below), and the fact that a “relaxation” of the above-surface aspect of insular definition would
not be “consistent with the policies of the [TSC] as a whole.”163 These latter policies included
the fact that the TSC recognised “a separate character for features which are below the high-
water datum, namely low-tide elevations.” He concluded on these latter that, in effect, Article
11 (of the TSC) avoids extending the territorial sea in “close cases”, leaving a larger expanse
open to the “freedom of the seas.”164 Secondly, he mentioned that “[n]avigational interests
also favor using reliably visible basepoints”165 – a point also raised by the writer in his expert
witness’ Report,166 citing in support of this Article 4(3) of the TSC which stipulates that
straight baselines shall not be drawn to and from low-tide elevations “unless lighthouses or
similar installations which are permanently above sea level have been built on them.”
Curiously, this latter point does not rest well (as seen above) with his earlier seeming dismissal
of the importance of the broader “navigational” factor concerning ‘horizontal’ permanence in
insular definition.167

The above-cited passage, then, forms the heart of the Special Master’s conclusion as to the
historical outcome of the international legal rule on so-called ‘vertical’ permanence in the case
of true islands. This is to be welcomed as the first exhaustive judicial analysis of this vital
aspect of the definition of an ‘island’ in the Law of the Sea; and in the end he seems largely to
have accepted, albeit by a circuitous route, a species of ‘permanency’ requirement which is
arguably latent in the pre-1958 Convention deliberations.
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162 Report, 1996: 301 (emphasis added).
163 Id., 1996: 303.
164 Id., 1996: 304. See also Symmons, 1995: 6-8.
165 Id. Academic opinion seems to support this consideration. See, e.g., Jayawardene, (1990: 71) who notes,

“it was regarded as obvious that [basepoints] should be visible at all states of the tide.”
166 See supra fn.87: 59-61; and, e.g., Boggs (1951: 240 and 252): “the practice believed best adapted to the

requirements of the navigator…is to represent as the land area that which always appears as land above
high tide”, a particular difficulty being if the basepoints of straight baselines lie in positions where
nothing is visible at many states of the tide.

167 See above, fn.118.
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The Exception in International Law to Above-High-Tide-Appearance:
“exceptional circumstances”

As this writer emphasised in his Report,168 the travaux preparatoires of the First Law of the
Sea Conference seem, as has been discussed in the previous section, to opt for a basic
permanence as to supersurface manifestation of a true island above high tidal datum (albeit no
tidal datum is specified). But this was with one (initially expressed) exception; and that was to
cater for exceptional natural conditions. It was for this purpose that the phrase “in normal
circumstances” appeared in the earlier ILC drafts in conjunction with the mention of
‘permanent’ appearance above high tide (until the US-inspired exclusion of both).169 The US
federal side’s argument in the present case was that not only was the idea of permanency “still”
to be implied in the Article10 (TSC) definition, but so also was the idea of a qualification to
this ‘permanency’ above high water in the case of “abnormal” or “exceptional”
circumstances.170

The “exceptional circumstances” phrase was specifically added to the original ILC definition
at the suggestion of the UK delegate, Lauterpacht, to cater for “exceptional cases”;171 and the
commentary to the ILC (International Law Commission) Report in 1956 states that this
requirement of permanence above high water applies “except in abnormal circumstances.”172

Indeed, the Special Master makes brief mention of this pre-conference history.173 There is no
further elaboration in the ILC materials of what such “exceptional” or “abnormal”
circumstances are; but clearly, as this writer stated in his Report in the case,174 the phrase
(presupposing it is still a definitional requirement) does not include extremes which are regular
or seasonally foreseeable in the way of high tides and weather conditions. For what was
envisaged in the travaux préparatoires seems to be confined to the category of freakish natural
events – such as hurricane surges, or tidal waves following volcanic activity – i.e. an event of
‘Krakatoan’ proportions.

In US v. Alaska the Special Master ruled out any such abnormal conditions as applying in the
context of Dinkum Sands (although application of this was argued by Alaska175), as he found
seasonal changes in both water level and elevation concerning Dinkum Sands to be “normal
processes.”176 And he specifically found, as already seen above,177 that when, in the end, both
amending phrases were deleted, the drafters did not intend “yet another standard less
demanding than either of the first two”; and that, more specifically, “in fact any conflict seems
to be limited to the case where abnormal circumstances lead to the temporary inundation of
a feature that would otherwise qualify as an island.”178
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168 See Symmons, 1984: 40-44.
169 See above fn.156 and accompanying text.
170 See Report, 1996: 300.
171 See ILC, 1954: 92.
172 See ILC, 1956: 270.
173 Report, 1996: 297, esp. fn.56 where he cites examples which the present writer gave in his own Report.
174 Symmons, 1984: 41-44.
175 Report, 1996: 300, fn.59.
176 Id.
177 Supra fn.162 and accompanying text.
178 Report, 1996: 301(emphasis added).
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4. The Application of the Law to Dinkum Sands

In the relevant section of his Report,179 the Special Master does not initially say what particular
single qualifying phrase or adverb he was applying in place of the word “permanently.”180 As
one reads in his Report, he at one stage uses the adverb “generally” to qualify “above high
tide”,181 but finally returns to the ‘trilogy’ of “generally, normally or usually.” As he says:

…Article 10(1) [of the TSC] requires an island to be “above water at high tide” at
least “generally”, “normally” or “usually.”182

The mention of “generally” (or either of the other two epithets for that matter) obviously
leaves straws in the wind as it has a built-in ambiguity and subjectivity contained in it. For
what statistical frequency of appearance above high tide does it imply? It seems that in its final
argument the US federal side did mention some statistical figures, namely above-surface
appearance “seventy-five or eighty percent of the time as a range for argument.”183 However
the Special Master is careful not to endorse any detailed percentage figures on this as he
merely refers to some rather vague “further comparisons” which might “help to determine the
meaning of the requirement.”184

The Special Master does, however, also conversely indicate, albeit in equally broad terms, that
if a “feature frequently slumps below the high-water [tidal] datum, it should not be treated as
an island”; or – as both parties agreed – it should be “almost never below water.”185 Thus he
concludes on the evidence before him that “Dinkum Sands is frequently below mean high
water and therefore does not meet the standard for an island.”186 In the Supreme Court, the
Alaskan challenge to the Special Master’s finding on this issue was firmly rejected in terms
that the Court “found no error” in his conclusion.187

The Special Master concluded that:

The evidence shows that Dinkum Sands is sometimes above mean high water and
sometimes below; but not every such change in elevation is automatically to change its
status as an island or not. The question remains how the evidence of its varying
elevation is to be combined to yield a conclusion.188

In other words, he appeared to accept that any kind of “snap-shot” consideration of Dinkum
Sands’ status problem would not yield the right legal result; and that in effect a longer time-
frame of analysis was necessary – a point already discussed above in terms of the “relative
permanence” problem189 – despite the fact that Alaska had stressed a selective viewpoint on
the evidence and had stated that the few occasions when the disputed formation was above
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179 Section 3.2.5.
180 Report, 1996: Section 3(b).
181 Id.: 302. “For a feature of varying height like Dinkum Sands, I have just found that the question is

whether the feature is generally above mean high water” (emphasis added).
182 Id.: 309.
183 Id.: 302.
184 Id.
185 Id.: 304 and 302 respectively (emphasis added).
186 Id.: 309.
187 138, L.Ed., 2nd: 258.
188 Report, 1996: 307.
189 See above, Section 3.2.2.
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mean high water represented “the true long-term status of Dinkum Sands” and that its
“behaviour in 1981 during the joint monitoring project, was anomalous.”190

In choosing his timeframe, the Special Master decided that his recommendation “should rest
primarily on the most recent period, 1981 through 1983,”191 during which time, of course, the
most extensive surveys in the area had been made. He viewed the 1982 and 1983
measurements to have been just as carefully made as those during the joint project in 1981;
and he stated that it was “important to consider all of the 1982 and 1983 measurements, not
just those made early in the season”, so indicating that mere seasonal evidence is not sufficient
to give the full picture. In terms of practicalities, this seems a sensible route to take,
particularly as future long-term stability appears to lie at the heart of international legal insular
definition.192

He found the evidence on this not to be “conflicting”,193 saying:

It simply shows that the formation does not behave exactly the same way every year.
This is not surprising, since it is a creature of natural processes194 that are themselves
not wholly uniform from year to year.

In conclusion, then, the Special Master found the “loss of elevation during the summer” to be
“part of a regular pattern”,195 though he admitted that not every change of status below mean
high water would automatically “change its status as an island or not.”196 But, as seen, his
conclusion that Dinkum Sands “frequently” slumped below the relevant tidal test meant that
he finally found that it did not constitute an “island”197 and accordingly it did not “constitute
part of Alaska’s coastline for the purposes of delimiting Alaska’s offshore submerged
lands.”198

5. Is There Such a Thing as an “Occasional” or “Quasi-island” in
International Law?

In their initial pleadings199 both parties had used the alternative ‘fall-back’ argument that the
Dinkum Sands could in effect be considered to be a ‘periodic’ island formation. As the US
federal side pleadings stated, the formation should at least have “no effect on the extent of
Alaska’s submerged lands for such periods as it is submerged at mean high tide.” And Alaska
(in turn) argued in the alternative that it was entitled to the resources around the formation
“within a three-mile radius for such periods as the formation is determined to be above the
level of mean high water.” In fact this mutual claim was “not briefed” (i.e. argued at the
hearings), though even the US federal side “returned to it on final argument as a fall-back
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190 Report, 1996: 307-8 (emphasis added).
191 Id.: 308.
192 See, e.g., Symmons, 1979: 23 and 24.
193 Report, 1996: 308.
194 Such ‘building up’ processes could include (in Arctic areas) such matters as “ice push”, transferred

sediment washed across fast ice etc. (see Alaskan Post-Trial Brief, 1985: 22).
195 Id.: 309, fn.66.
196 Id.: 307.
197 See fn.186, supra, and accompanying text.
198 Report, 1996: 310.
199 See Joint Statement of Questions Presented and Contentions of the Parties, 1979: 13-14.
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position.”200 The Special Master entitled this argument as the “possibility of divided
ownership.” As he said:

Both parties have suggested an alternative to looking at whether Dinkum Sands is often
enough above mean high water over the long term. This is to read the Convention [i.e.
the TSC] as making Dinkum Sands an island during such periods as it is above
mean high water and as not an island the rest of the time...Any revenues from
resource exploitation around such a quasi-island would be divided based either on
actual continuing measurements of its elevation...or possibly on some formula using
past measurements of Dinkum Sands as above or below mean high water. 201

The Special Master rejected such a contention, although he accepted the analogy (in the TSC)
of a low-tide baseline change (because of shoreline changes) altering in ambulatory fashion
such a normal baseline, citing the Louisiana Boundary Case.202 As was stated by the Special
Master involved in the previous case of US v. Louisiana:203

…it has been recognised by the Supreme Court and throughout these proceedings that
any coastline which might be established at any time is necessarily ambulatory, as due
to the natural processes of erosion and avulsion the coastal area of Louisiana is in a
constant state of flux.

However, in the case of US v. California the Supreme Court had first adopted the 1958 TSC
“definitions” because they purportedly served to fulfil “the requirements of definiteness and
stability which should attend any congressional grant of property rights belonging to the
United States.”204 In effect the Special Master in the present case accepted the present writer’s
contention there that “there is no such thing as an occasional...island” in international law.205

He accepted,206 as already seen, that it was possible “for a new island to come into existence”
and likewise for “an existing island to disappear.” In the latter event he accepted that the
waters around such a disappeared ‘island’ would revert from territorial waters to “high seas”207

and that the “theory would be that these [changes of status] possibilities have been realised
repeatedly at Dinkum Sands”;208 but he stressed that “Article 10 [of the TSC] does not demand
an interpretation under which islands may frequently come and go,” partly because of the
obvious “practical problems” which would attach to such a possibility.209 As he said:

It would invite continued difficult and expensive monitoring, and, as the present dispute
demonstrates, possible further litigation over interpretation of the results of that
monitoring.210

�������������������������������������������
200 Report, 1996: 305.
201 Id.: 304-305 (emphasis added).
202 394 US 11, 32-35 (1969).
203 No. 9 Original (in the Supreme Court of the United States) (1974): 33-34.
204 381 US 139, 167 (1965) (emphasis added).
205 Report, 1996: 305.
206 Id. (emphasis added).
207 See (for further discussion) Symmons, 1995: 2-3, 25-26 and 1979: 23.
208 Report, 1996: 305.
209 Id. (emphasis added). See the US federal side’s Brief in Opposition to the Exceptions of the State of

Alaska (1996: 5): “Treatment of Dinkum Sands as a temporary island, which would result in
unpredictable extensions and contractions of the territorial sea on a weekly or monthly basis, would
pose numerous practical problems.”

210 Id.
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Thus the Special Master concluded that “there appears to be no authority under the
Convention for treating a formation as frequently changing between island and non-island
status.”211 He did, however, proceed to suggest in a footnote to his Report212 that dividing the
ownership of Dinkum Sands would not necessarily be “undesirable” as the result of a
negotiated settlement between the two parties, but that it was not the Special Master’s
function, as an ad hoc judge, to “recommend a compromise solution” that was “independent of
legal principles.”

The plenary Supreme Court in turn agreed with the Special Master’s decision here on what it
called a “compromise resolution”, agreeing with the impracticability of it,213 as well as the
legal objections to such a position. As it said:

What Alaska seeks here...is not an entitlement to submerged lands seaward of a
gradually accreting or eroding shore. Rather, Alaska’s ownership of submerged lands
around Dinkum Sands would appear and disappear periodically, depending on
whether the feature was above or below mean high water. Not only does Article 10(1)
of the Convention not support such a reading, but Alaska’s position makes a sensible
application of other provisions of the Convention impossible. The Convention
separately categorises features that are below mean high water but above water at low
tide. See Article11. In addition, under Articles 10(2) and 3, an island’s belt of
territorial sea is measured from the line of low water. As Dinkum Sands elevation
slumps toward the mean high-water datum, below the mean high-water datum and
possibly below the low-water datum, the baseline for measuring the surrounding
maritime zone would shift and then disappear.

6. The Meaning of “Land” in Article 10(1) of the TSC

Article 10(1) of the TSC – and Article 121 of the LOSC – require an island to be a “naturally-
formed area of land” (emphasis added). Just what the meaning of “land” is in this context has
never been subject to much legal examination, except in connection of its qualifying phrase of
having to be “naturally-formed”;214 and in most disputes over islands, the seeming requirement
that a formation is of a truly terrestrial character (as the word “land” seems to require) is
probably not a critical factor. However in exceptional cases it may cause problems insofar as
this matter can inter-relate with the type of basic problem in the case of Dinkum Sands; that is,
whether the relevantly terrestrial parts of the formation are above the tidal datum; for example,
where vegetative matter growing on an ‘island’ (the lone ‘palm tree’ problem!) is the sole part
of an insular formation which is always above high water level.

This problem did, however, arise in US v. Alaska and was subject to an analysis in the present
writer’s Report in the case215 as well as to much argument in the pleadings and oral hearings.
It arose in this way. The pre-trial geological reports on the composition of Dinkum Sands
indicated that the higher part of the formation at least was composed of alternating layers of
frozen sea ice and sand or gravel, so that tests showed that melted core samples from the

�������������������������������������������
211 Id.: 306.
212 Id.: 307, fn 65.
213 138, L.Ed, 2nd: 258-259 (emphasis added).
214 See Symmons, 1995: 3-4.
215 Symmons, 1984: 73 et seq.
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formation were composed of 50% or more free water (perhaps in its “cap” as much as 80% in
total).216 This so-called “excess ice” was of a salt-water origin compared with fresh water
onshore. This was in contrast to the so-called true ‘barrier islands’ in the vicinity where such
“free water” was absent; and a marine geologist testified at the trial that he would have
excluded such ice from the term “mineral”, because, for example, ice is temperature sensitive
and ephemeral.217 Thus one might argue that the term “land” in Article 10 of the TSC should
“partake of terra firma and have an equal degree of permanence”, neither of which qualities
does frozen sea-ice (as opposed possibly to glacial ice) possess.218 As the US federal side
argument put it:

The [TSC’s] requirement that an island be composed of land prevents such results [of
impermanence]. Unlike Dinkum Sands, a true island does not lose its elevation
through temperature rises and maritime zones do not come and go with changes in the
season.219

To the contrary, Alaska argued in the present case that “under current international law, the
composition of a naturally-formed feature is irrelevant to its status as an island”220 and that
the only legally-relevant consideration was whether such “land” was “naturally-formed”;221

and that in particular “sub-surface ice” did qualify as “land” for insular definition.222 To
opposite effect, the US federal side argued that ice in this context was to be “treated as
water”;223 and furthermore (as seen above224), as Dinkum Sands spent nine months of the year
not only surrounded by, but also submerged under, frozen sea-ice (in comparison with other
barrier islands), this was a further consideration militating against its insularity.

�������������������������������������������
216 See Report, 1996: 270.
217 The geologist, Erk Reimnitz, mentioned above. See his deposition, US Exhibit 84A, 1984: 1,016, 1,017.

Also see the evidence of another expert witness at the trial, Dr Lewellen, who testified that the salinity of
“excess ice” can vary considerably and it is difficult to tell whether it is “annual or permanent” (Alaska’s
Post-Trial Brief, 1985: 51).

218 Symmons, 1979: 21.
219 US Post-Trial Memorandum, 1985: 91.
220 Reply Brief, May 6 1985: 5.
221 Id.: 18.
222 Id. See also Alaska’s argument in Reply Brief, 1985: 16 (the “icy matrix” of Arctic islands has enough

structural strength to resist thermal forces etc; and its Post Trial Brief (1985: 10 and 14), arguing that so-
called “excess ice” is to be considered a terrestrial material, like that in the coastal plain itself. Alaska’s
argument here is very dubious. Compare for example, the analogous, but broader, problem relating to the
use of sea-ice as baselines, where the present law of the sea is notoriously unsettled, but where
suggestions include the iceline in summer, or even disregard of the ice entirely and use only from the
position of the bedrock (Green, 1996: 345). See also Boyd (1984: 100, 105 and 119) who points out that
“sea ice usually has been assimilated to sea water for the purposes of international law” (especially
“pack ice” and the “sometimes solid yet transitory character of sea ice”; and Molde (1982: 164): “[t]he
Geneva conventions [of 1958] do not mention the question of ice formations” nor does the new LOSC
contain any “particular regulations” for same; also Prescott (1984: 93), where he states that (arguably)
the Antarctic baseline should be from the point of known solid land, whether the rocks are visible or
covered by thick layers of ice; but that this would be “unrealistic”. Similar problems relate to the
requirement of being “surrounded by water.” Green (1996: 349) suggests that where an island is
“embedded in an ice shelf”, it is not necessarily “surrounded by water”; whereas if it is only surrounded
by sea ice during the winter, it is a true ‘island’. See on this the US argument in US v Alaska (Reply
Memorandum, 1985: 13-14): “[Alaska] has now specifically taken the view that ice is water for the
purpose of one criterion of definition of an island (surrounded by water) but is land for another
“naturally formed area of land” and c.f. Alaska’s Post-Trial Brief, 1985: 54 on this).

223 US Reply Brief, 1985: 14.
224 US Post-Trial Memorandum, 1985: 104. See fn.145 supra.

Annex 711



30 The Riddle of Dinkum Sands

IBRU Maritime Briefing 1999©

Quite apart from the broad notion that coverage for a lengthy period by frozen sea-ice is
equivalent to the formation being below water at high tide,225 the legal importance of the ice-
influenced compositional aspect is that if one notionally subtracts (as ‘non-land’) the known
layers of frozen sea-ice (as opposed to sand/gravel layers) which seemingly make up Dinkum
Sands’ elevation, then the formation clearly never qualifies in having the requisite above high
water character in any event. It was untypical compared with other features in the Beaufort Sea
in that even in the ‘open water’ season, it arguably only stood above high water because of the
introduction of seasonal ice.226 As the US federal side argued: the “proper test was to measure
[Dinkum Sands’] elevation after discounting any height which is attributable to the existence
[in it] of excess ice.” 227 To contrary effect Alaska argued against such a discounting of the sea
ice content, partly on the basis of impracticability.228

In his Report, the Special Master in effect accepted the Alaskan argument on the general
question, first of all not ruling out “ice” as being dissimilar to “land”. As he stated, but
somewhat tentatively:

The distinction between surface ice and subsurface ice is perhaps not wholly clear-cut.
A borderline case was presented by the small piles of gravel that were found in the
June 1981 survey...Nevertheless I do not believe that treatment of surface ice features
like icebergs or ice shelves should control the analysis of Dinkum Sands, which has
been shown to have its origins in the same processes that formed the admitted barrier
islands.229

The Special Master, having made this finding on the relevant status of Dinkum Sands’ ice
component, then went on to stress the practical problems which would be involved in making
such any ‘ice deduction’ assessment of the formation’s elevation:230

To discount the elevation of Dinkum Sands for ice that melts seasonally would raise
practical difficulties. In particular, one would need a reasonably accurate prediction
of how far the surface would subside in the summer. Dr Reimnitz [expert Arctic
geologist witness for the federal side] did not claim much precision for his estimate of
50 centimetres, either in general, or as a prediction specific to the summer of 1981...In
addition, there was evidence that the nature and amount of submerged ice can vary
widely across a formation...The witnesses agreed that for an accurate survey of the ice
content it would be desirable to have a complete cross-section, as by digging a trench
along the feature...But trenching might destroy the feature by changing its balance
with the environment...Furthermore, knowing the amount of ice present falls short of
knowing how much of it will melt during the summer.231

In other words, quite apart from the difficulty of assessing the extent of ice in an off-shore
Arctic formation, the Special Master seems to have viewed a discounting of frozen sea water at
most only if it was in fact temporary and subject to (assessable) summer melt-down. And so he
concluded with what, to this writer, is an over-sweeping conclusion to avoid the “difficulties”
�������������������������������������������
225 See fn.145, supra.
226 US Post-Trial Memorandum, 1985: 97.
227 Id.: 92 (emphasis added).
228 Reply Brief, 1985: 23-24.
229 Report, 1996: 274.
230 Though he did mention that at least one measurement of elevation in the winter months was attempted in

March, 1981 (Report, 1996: 286).
231 Id.: 275.
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that would be caused by trying to discount for temporary subsurface ice; namely be
recommended “that Article 10 [of the TSC] be read to assimilate all submerged ice to
land.”232 However, having taken with one hand here, he effectively gave back with the other
by stating the obvious common-sense factor that seasonal melt of the top layers of Dinkum
Sands could not be totally ignored as it inter-related with the “varying height” problem in
assessing a formation’s height above high tidal datum, as discussed above.233 As he continued:

At the same time, where seasonal ice may make the difference as to whether a feature
reaches a critical elevation, it must be recognised that the pre-thaw measurement
cannot be representative of the whole year. Thus although I would not discount the
elevations measured in March and June 1981 [i.e. the ‘early season’ joint surveys] on
account of temporary ice, I view the survey of August 1981 [i.e. the late season joint
survey] as an essential step in obtaining a fair picture of the height of Dinkum Sands.
Similarly for 1982 and 1983,...end-of-summer observations are as important as those
from early in the season.234

In fact, as seen above,235 the Special Master found that late summer measurements probably
indicated a drop due to “ice collapse”236 in the ‘open water’ season.

7. Conclusion

As stated earlier237 in this Briefing, important aspects of the definition of an island in
international law bound up in the innocent phrase “above water at high tide” (Article 10 of the
TSC; Article 121(1) LOSC, 1982238) have never in the past been subjected to adequate
academic analysis;239 and least of all to judicial scrutiny before an international tribunal. Even
in the Anglo-French Western Approaches Case, the question, though raised, was not
determined.240 Now for the first time the important analysis of this question in US v. Alaska –
albeit in a federal maritime delimitation context – has cast some light on this vital aspect of
insular definition. However, the optimal high-tide datum requirement for an ‘island’ in
international law remains unsettled after the Dinkum Sands case. As this writer has suggested
elsewhere, some intermediate type of tidal datum – such as mean high-water spring tide –
should be adopted in international law to avoid a diversity of criteria.241

Although it is true that some aspects of the determination of status in the case of Dinkum
Sands may be of more limited value for other situations – because, for example, of the

�������������������������������������������
232 Id. (emphasis added).
233 See above Section 3.2.5.
234 Report (1996: 275 and esp. 280): “late-season data is necessary to an adequate picture of the behaviour

of Dinkum Sands over the year.”
235 Supra, Section 2.3.
236 Report, 1996: 282.
237 See fn.77 and accompanying text.
238 See also Symmons, 1995.
239 Most of the existing academic works on islands tend to skate over such definitional problems. See

Symmons (1995: 27, fn.190) and the same author’s review of the latest book on the topic, Jayewardene
(1990) in International and Comparative Law Quarterly, 40 (1991): 740, 741 (who states that an island
should be an “elevation above the surface of the sea”!).

240 See fn.127, supra and accompanying text.
241 See Symmons, 1995: 17-24 and 28.
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peculiarities of an ice-bound environment242 or the idiosyncratic and lax nature of the
domestically-orientated US tidal datum test243 – there is no doubt that this precedent will be of
importance for many other delimitation disputes across the world where ownership of small
and dubious insular formations are alleged by one of the contending States to have a vital
influence on the direction of a maritime boundary. Low-lying formations exist in rivers244 and
seas across the globe245 and it is surely only a matter of time before this question of insular
definition arises again in a legal setting, particularly with the gradual advent of ‘global
warming’ and consequential rising sea levels. This apart, though, the actual methodology used
in the Dinkum Sands saga to determine the appropriate tidal datum in the area – including a
so-called “error band” – and the topographical efforts of the disputing Parties to determine the
feature’s height – may be of practical value to other States in disputes in different oceans.

�������������������������������������������
242 See e.g., Section 6 above.
243 See Symmons, 1995.
244 See, e.g., Erasmus and Hannum, 1987-88: 49, 52-53 and 55; and in respect of the application of Article

10 of the TSC to low-lying river formations dealt with in a British-Portuguese Accord of 1938 relating to
a Tanzanian-Mozambique frontier river, see Dipla, 1985: 589, 616.

245 See e.g., the problems of identifying true ‘islands’ in the low-lying Spratlys in the East China Sea
(Gardner, 1994: 61 and 67).
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The Islands in the South China Sea: 
How Does Their Presence Limit the Extent 

of the High Seas and the Area and the 
Maritime Zones of the Mainland Coasts? 

ALEX G. OUDE ELFERINK 

Netherlands Institute for the Law of the Sea 
Utrecht University 
Utrecht, the Netherlands 

A number of small islands (the Paracel Islands, Pratas Island, the Spratly Islands, 
and Scarborough Reef) may have a considerable influence on the extent of maritime 
zones in the South China Sea. The maritime zones of these islands can limit the 
extent of the high seas and the Area in the South China Sea and the extent of the 
maritime zones of the mainland coasts. To assess the impact of the islands, it is 
necessary to establish whether they can generate the full suite of maritime zones. 
Under international law, some islands do not have an entitlement to an exclusive 
economic zone and continental shelf Where islands can generate these maritime 
zones, a second issue arises, namely, how to delimit these zones with those of the 
mainland coasts bordering the South China Sea. 

Keywords islands, rocks, reefs, low-tide elevations, continental shelf, exclusive 
economic zone, baselines, delimitation 

Introduction 

A considerable part of the South China Sea is not located within 200 nautical miles of 
the mainland coasts. 1 However, most of the area beyond 200 nautical miles from the 
mainland coasts is within 200 nautical miles from various small islands scattered through
out the South China Sea. These islands are the Paracel Islands, Pratas Island, Spratly 
Islands, and Scarborough Reef.2 If all these small islands had an entitlement to an ex
clusive economic zone (EEZ) and continental shelf, there would appear to be no area 
beyond national jurisdiction in the South China Sea.3 However, it has been argued that 
some or all of these islands are likely to fall under the definition of Article 121 (3) of the 

Received 21 August 2000; accepted 11 November 2000. 
The author would like to thank N. S. Marques Antunes, D. Ong and the participants of the 

Conference on Human and Regional Security around the South China Sea (Oslo, Norway, June 
2-4, 2000) organized by the Centre for Development and the Environment, University of Oslo, 
for their comments on earlier versions of this article. An earlier version of the article was pre
sented at this conference. 

Address correspondence to Alex G. Oude Elferink, NILOS, Achter Sint Peter 200, 3512 HT 
Utrecht, the Netherlands. E-mail: a.oudeelferink@law.uu.nl 

169 



Annex 714

170 A. G. Oude Elferink 

--" 61 _, .. 
Gulf Hainan 

of 
Tonlcin 

s;> 
Natuna lsi. 
(Indonesia)4 

Parac.el Islands 
.... ., ~J:e<1""'11 

a.n~..;:-"~w ...... . 
Crac:eol GniUp, '' )toa/af..J4 

~ ......... .. 
·""""-' 

Ind 
Kalimantan 

Figure 1. 

The 
South China Sea 

0 100 
Nautical Miles 

0 Stein T IIIIDCSS01I 

LOS Convention, which provides that "[r]ocks which cannot sustain human habitation 
or economic life of their own shall have no exclusive economic zone or continental 
shelf. "4 

Even if it were to be established that all or some of these islands do not fall within 
the ambit of Article 121(3) of the LOS Convention and are entitled to an EEZ and 
continental shelf, the actual extent of these zones can only be established after a delimi
tation with the same zones of the mainland coasts surrounding the South China Sea. It 
has been suggested that in such a delimitation the islands should receive limited weight. 
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For instance, Claggett has argued that "[t]here seems no doubt that a court, applying 
existing principles and precedents, would limit the entitlement of each Spratly and Paracel 
high-tide elevation to, at most, a 12-[nautical-] mile belt of territorial sea."5 

This article will focus on these two law of the sea issues and will not address the 
sovereignty disputes over the islands,6 although any final delimitation of maritime zones 
of the South China Sea would require that the sovereignty disputes be addressed. The 
interest of the coastal states of the South China Sea in the island groups is explained in 
large part by their (potential) maritime zones having a considerable resource potential.7 

This makes an assessment of the extent of the maritime zones of the islands in the South 
China Sea an essential element in evaluating any proposal for resolving the sovereignty 
disputes.8 Solutions for joint management or dividing the South China Sea that one or 
more states perceive as giving too little or too much weight to the islands may be 
difficult to accept. A clearer perception of what are the likely outcomes if the law of the 
sea is applied to establish the extent of the maritime zones of the islands involved may 
help in reaching a mutually acceptable solution. For instance, if all of the islands clearly 
fall under the definition of Article 121 (3) of the LOS Convention, states might be per
suaded to give up claims for maritime zones of the islands beyond a 12 nautical mile 
terri to rial sea. 

The first part of this article discusses the general geographic setting of the South 
China Sea. This is followed by a discussion of the provisions of the LOS Convention on 
the limits of maritime zones and their delimitation between neighboring states. Next, the 
entitlement of the various islands groups to maritime zones will be assessed. A key 
element in this respect will be to establish the impact of Article 121(3) of the LOS 
Convention. After establishing the maritime zones which can in principle be generated 
by the islands involved, the question of their delimitation with the maritime zones of the 
mainland coasts will be addressed. The major findings will be restated in a concluding 
paragraph. 

The General Geographic Setting 

The South China Sea is surrounded six coastal states (or seven, if Taiwan is considered 
as being separate from the People's Republic of China [hereinafter China]): Brunei 
Darussalam, China, Indonesia, Malaysia, Philippines, and Vietnam. As was noted above, 
if the islands that are the subject of this analysis are excluded in establishing the extent 
of the EEZ, there remains a considerable area of high seas in the central part of the 
South China Sea.9 It seems likely that at least part of this area might be claimed as part 
of the legal continental shelf of the mainland coasts under Article 76 of the LOS Con
vention.10 

If all the islands under consideration in the present analysis were to generate an 
EEZ, it would appear that no areas of high seas or Area would be left in the South 
China Sea. Moreover, the EEZs of the islands would, to a considerable extent, overlap 
with the EEZ of the mainland coasts surrounding the South China Sea. An EEZ of 
Pratas Island, which is under the sovereignty of Chinaffaiwan, would overlap with the 
EEZ of the Philippines. The EEZ of the Paracel Islands, which are in dispute between 
Chinaffaiwan and Vietnam, would overlap with the EEZ of the Chinese island of Hainan 
and the Vietnamese mainland coast. Scarborough Reef, which is claimed by China and 
the Philippines, is situated well within the EEZ of the Philippines. An EEZ for the entire 
Spratly Islands group would overlap with the EEZ of all the coastal states bordering the 
South China Sea except for that of Chinaffaiwan. 11 The fact that all of the coastal states 
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of the South China Sea, except Indonesia, claim one or more of the Spratly Islands 
makes this the most complex dispute in terms of territorial sovereignty and claims to 
maritime zones. 

The Relevant Provisions of the LOS Convention 

The LOS Convention provides the legal framework for establishing the extent of mari
time zones in the South China Sea. The convention, which entered into force on 16 
November 1994, has been ratified by all of the coastal states of the South China Sea 
except for Taiwan. 12 The convention does not allow any reservations and exceptions 
unless expressly permitted by an article of the convention. 13 This implies that the pro
visions of the convention concerning the entitlement to and delimitation of maritime 
zones are applicable unabridged between the coastal states of the South China Sea. 14 

Disputes over Territory and Historic Title 

The LOS Convention is not intended to address disputes over sovereignty. However, 
sovereignty disputes can have an impact on the application of the convention's substan
tial or procedural rules to specific cases. In the case of the South China Sea this con
cerns, apart from the major uncertainty about the maritime zones of the coastal states, 
the procedure for making a submission to the Commission on the Limits on the Conti
nental Shelf (CLCS) under Article 76 of the convention15 and the applicability of the 
compulsory dispute settlement mechanisms of Part XV of the convention. Under Article 
298 of Part XV of the convention, states may declare that they do not accept third party 
settlement for disputes concerning the interpretation or application of the articles con
cerning the delimitation of the territorial sea, the EEZ, or the continental shelf or those 
involving historic bays or historic title. However, such disputes can be submitted to 
conciliation if one party so wishes, except for those disputes involving the concurrent 
consideration of any unsettled dispute concerning sovereignty or other rights over terri
tory. None of the coastal states of the China Sea has made a declaration under Article 
298. In any case, disputes concurrently involving a dispute concerning sovereignty or 
other rights over territory appear to be excluded from the reach of the compulsory dis
pute settlement provisions of the convention. 

One basis for China's claim to the waters of the South China Sea is historic title. 16 The 
LOS Convention does not define the legal regime of historic title or historic waters, 
although it recognizes these regimes in Articles 10(6), 15, and 46(b). 17 This implies that 
the regime for such waters is to be determined in accordance with customary interna
tional law. In the Libya/Tunisia Continental Shelf Case, 18 the International Court of Jus
tice (ICJ) noted that general international law "does not provide for a single 'regime' 
for 'historic waters' or 'historic bays,' but only for a particular regime for each of the 
concrete, recognized cases of 'historic waters' or 'historic bays."' 19 The court further noted 
that this regime is based on acquisition and occupation, which is distinct from the regime 
of the continental shelf, which is based on rights existing ipso facto and ab initio.20 

Furthermore, historic title requires the general acquiescence or recognition by other states.21 

Baselines 

The LOS Convention confirms the basic premise of the law of the sea that "[i]t is the 
land which confers upon the coastal State a right to the waters off its coasts."22 In order 
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to be able to make any claim to maritime zones a state has to have a coastline. The 
normal baseline from which the breadth of all maritime zones is measured is the low
water line along the coastY It can be both the low-water line along a mainland coast or 
an island coast. 

The LOS Convention defines an island as "a naturally formed area of land, sur
rounded by water, which is above water at high tide."24 Low-tide elevations, which the 
convention defines as "a naturally formed area of land which is surrounded by and 
above water at low tide but submerged at high tide," only may be used as a baseline if 
they are wholly or partly within 12 nautical miles from the mainland or an island.25 For 
an island on an atoll or having fringing reefs, the baseline is the seaward low-water line 
on the reef.26 

The provisions of the LOS Convention on baselines clearly indicate that elevations 
of the seabed that are always submerged do not have any role to play in establishing the 
extent of maritime zones. The construction of artificial islands, installations, or struc
tures over such elevations does nothing to change their status. The convention explicitly 
provides that artificial islands, installations, and structures do not possess the status of 
islands, do not have a territorial sea of their own, and do not affect the delimitation of 
the territorial sea, the EEZ, or the continental shelfY 

Article 121(3) 

Article 121 (3) of the LOS Convention poses an important restriction on the capacity of 
islands to have an EEZ and continental shelf. In view of the characteristics of the is
lands in the South China Sea, any assessment of their impact on the extent of maritime 
zones has to take into consideration Article 121(3). 

It is generally acknowledged that Article 121 (3) raises a number of complicated 
interpretative questions, making it difficult to establish to which islands it is actually 
applicable.28 The present analysis does not purport to provide a final answer on rocks 
and islands. Further elaboration of Article 121(3) is possible through state practice or 
judicial decisions.29 However, in order to reach a preliminary conclusion concerning the 
applicability of Article 121 (3) to the islands in the South China Sea, it is necessary to 
seek to narrow the uncertainties surrounding its interpretation. 

Two elements can be distinguished from a reading of Article 121(3). One is the size 
of the island and the other its capacity to sustain human habitation or economic life of 
its own. The relevance of size is indicated both by the wording of Article 121 (3) and its 
drafting history.30 Writings on Article 121(3) also indicate the relevance of this criterion. 
However, a review of the literature indicates that there is no agreement on what the size 
criterion should be for an island or a rock. A number of authors suggest that a rock is to 
measure significantly less than the larger islands under consideration in the present analysis.3 1 

This is illustrated by the reference to Rockall, which measures only 624 m2, as an ex
ample of a typical rock.32 Other authors consider that features similar in size to the 
major Spratly or Paracel Islands fall under the definition of rocks.33 In any case, size in 
itself is not decisive. An island of certain size may be a rock, but may still be able to 
maintain human habitation or economic life of its own, thus escaping the scope of appli
cation of Article 121 (3) of the LOS Convention. 

The term "sustain human habitation or economic life of their own" also has given 
rise to different interpretations. The drafting history of Article 121(3) offers little help. 
Writers have discussed these terms in considerable detail. One difference of opinion is 
whether the word "or" has to be interpreted as being conjunctive34 or disjunctive.35 An 
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interpretation in accordance with the ordinary meaning of this term36 would suggest that 
the latter interpretation is correct. As far as the question of what constitutes "human 
habitation or economic life of their own" is concerned, at one end of the spectrum of 
opinions it is suggested that "economic life" can consist of the presence of a lighthouse 
or other navigational aidsY Whether such presence would really constitute "economic 
life" can be questioned, as it would seem to render Article 121 (3) virtually meaningless. 
Another approach would be to define "economic life" in terms of an island or its re
sources significantly contributing to an activity that is economically viable. 

The most far-reaching requirement that has been suggested for rocks to be able to 
have an EEZ and continental shelf is whether they can support a stable community of 
organized groups of human beings.38 To justify such a standard it is submitted that the 
object and purpose of Article 121 (3) of the LOS Convention is to prevent small islands, 
which do not have a population dependent on ocean resources, from infringing on the 
extent of the Area.39 However, protecting the community interest in the Area certainly 
was not the only, and probably not the major, consideration resulting in the adoption of 
Article 121(3).40 In any case, there are no indications that there was a consensus at 
either the Third United Nations Conference on the Law of the Sea or in subsequent 
practice that "human habitation" has to be interpreted in these broad terms. A less strin
gent criterion that has been suggested is that the presence of one person on an island 
may provide an indication that the island can support human habitation.41 A close read
ing of Article 121 (3) suggests that what is required is the capacity to sustain human 
habitation and not that a rock is actually inhabited.42 

State practice, including that of parties to the LOS Convention, suggests a restric
tive interpretation of Article 121(3).43 In general, states take into account islands in es
tablishing the outer limits of the EEZ or continental shelf.44 An exceptional example of 
legislation that qualifies the extent of the EEZ or continental shelf is a Mexican Federal 
Act which provides that islands have a continental shelf and EEZ, but rocks which 
cannot sustain human habitation or economic life of their own do not.45 A map of the 
Mexican EEZ published by the Mexican Foreign Ministry in June 1976 reportedly took 
into account all islands, except for the Alijos.46 The United Kingdom decided to roll 
back its fishery zone limit off Rockall at the time of its accession to the LOS Conven
tion in 1997.47 It was indicated that "Rockall is not a valid base point for such limits 
under Article 121(3)" of the convention.48 

The above discussion indicates that only islands of a very small size qualify as a 
rock under Article 121(3) of the LOS Convention. Furthermore, some islands that may 
qualify as such a rock because of their size may still be able to sustain human habitation 
or economic life of their own. The available arguments indicate that the threshold that 
has to be met in this respect is rather low and almost certainly is lower than the most 
far-reaching requirement, a stable community. In any case, the requirements of human 
habitation and economic life do not have to be met at the same time. This indicates that 
even if the former criterion is only met by the presence of a stable community, eco
nomic life of a rock without a stable community would result in it having an EEZ and 
continental shelf. 

The Outer limits of Maritime Zones 

The LOS Convention lays down the maximum extent of the territorial sea, the EEZ, and 
the continental shelf. The territorial sea can extend to 12 nautical miles from the base
lines determined in accordance with the Convention and the EEZ to 200 nautical miles 



Annex 714

The South China Sea Islands and Delimitation 175 

from these baselines.49 The continental shelf can either extend to 200 nautical miles 
from these baselines or to the outer edge of the continental margin.50 Article 76 of the 
LOS Convention establishes the criteria to determine the outer limit of the continental 
shelf where it extends beyond 200 nautical miles. Article 76 provides two rules for 
establishing the outer limit line and two restraint lines, beyond which the continental 
shelf cannot extend in any case. Due to the dimensions of the South China Sea, these 
restraint lines probably are of limited significance.51 The maximum extent of the conti
nental shelf is either a line defined by fixed points not more than 60 nautical miles from 
the foot of the continental slope, or fixed points at each of which the sedimentary thick
ness is at least I% of the shortest distance from such point to the foot of the continental 
slope. 52 

In order to establish the outer limit of its continental shelf beyond 200 nautical 
miles from the baselines, a coastal state has to comply with the procedure of Article 76 
of the LOS Convention. An important aspect of this procedure is the submission of 
information to the CLCS.53 The Rules of Procedure of the Commission have important 
implications for submissions involving a dispute on the delimitation of the continental 
shelf between opposite or adjacent states or in other cases of unresolved land or mari
time disputes. Such submissions are to be considered in accordance with Annex I of the 
Rules of Procedure.54 Annex I precludes, inter alia, that a submission made by any of 
the states concerned in such a dispute are to be examined and qualified by the CLCS, 
expect with prior consent given by all states that are parties to such a dispute.55 A land 
or maritime dispute may, for example, concern the sovereignty over islands, the exist
ence of a historic title, or the location of a maritime boundary.56 The provisions of the 
LOS Convention do not preclude two states from agreeing on the delimitation of their 
continental shelf beyond 200 nautical miles if there is a dispute with other states exclud
ing a submission to the CLCS.57 

Under the LOS Convention, both the EEZ and the continental shelf give a state 
sovereign rights over the natural resources of the seabed and its subsoil.58 This parallel
ism between these regimes raises the question of what happens if the continental shelf 
beyond 200 nautical miles of one state overlaps with the EEZ of another state or if a 
state argues for different boundaries for both zones within 200 nautical miles.59 This is a 
complex question to which no conclusive answer is readily available. The case law, and 
some state practice, suggest that a different delimitation line is possible for the EEZ and 
the continental shelf.60 One implication of such a situation is that one state would exer
cise jurisdiction over the water-column of the area concerned, and the other state over 
the seabed and its subsoil.61 

Delimitation of Maritime Zones between Neighboring States 

A first requirement for effecting a delimitation between two coasts is that there be an 
overlap of relevant maritime zones. Any maritime zone that does not overlap with the 
same maritime zone of another state belongs to the coastal state. 

The delimitation of the territorial sea, EEZ, and continental shelf is addressed in 
Articles 15, 74, and 83 of the LOS Convention. Article 15 is not of direct relevance for 
the present analysis because there only exist areas of overlapping territorial sea between 
the islands involved and not between the islands and the mainland coasts. However, the 
existence of the territorial sea has one important implication for the delimitation of the 
EEZ and the continental shelf. In no case can the EEZ or continental shelf encroach 
upon the territorial sea.62 All islands that meet the requirements of Article 121(1) of the 
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LOS Convention are entitled to a 12 nautical mile territorial sea. The outer limit of this 
territorial sea has to be established, taking into account the provisions on baselines of 
the LOS Convention set out above. 

Articles 74(1) and 83(1) of the LOS Convention do not indicate what substantive 
rules of delimitation law have to be applied to delimit the EEZ and continental shelf. 
They only note that delimitation has to be effected on the basis of international law 
in order to achieve an equitable solution. The ICJ and arbitral tribunals have had the 
opportunity to address the meaning of these provisions on a number of occasions. 
This case law indicates that a court or tribunal applying these provisions will decide a 
case taking into account the same principles and rules of delimitation as exist under 
customary international law.63 Customary law has been mostly developed through the 
case law. 

As maritime delimitation law mostly consists of broad principles, it does not make 
it possible to predict with certainty the outcome of a specific case. Thus, it is only 
possible to indicate an area within which the boundary is likely to be located, instead of 
the actual boundary. 64 

An important distinction that has arisen in the case law is between delimitations 
involving opposite coasts and those involving adjacent coasts. 65 In the case of opposite 
coasts, the ICJ has consistently held that the starting point for effecting a delimitation 
should be the establishment of an equidistance line.66 The practical implications of an 
initial choice of a provisional equidistance line or some other provisional starting line 
should not be overestimated. Maritime delimitation law, as applied by the judiciary, 
allows a wide margin of appreciation in shifting a provisional median line. This makes 
it altogether likely that different provisional lines may result in the same boundary.67 

The next step is to assess whether there are any circumstances requiring a shift of 
this provisional equidistance line. The circumstances that have been taken into account 
are mainly of a geographical nature. Examples in this respect are the general geographi
cal context, the distance between the relevant coasts, and the existence of a disparity in 
the lengths of the relevant coasts.68 

For the delimitations involving the islands in the South China Sea, the latter of 
these circumstances seems to be by far the most important relevant circumstance. The 
case law has used the existence of a disparity in coastal lengths in two distinct ways. 
Because of their different implications these distinctions have to be carefully distin
guished. A disparity in coastal lengths was used in the Gulf of Maine Case,69 Libya/ 
Malta Continental Shelf Case,1° and Jan Mayen Case71 to shift a provisional equidistance 
line to arrive at a boundary. In these cases, the ICJ only made an assessment of the 
difference in length of the relevant coasts and did not consider the ratio of maritime 
spaces of each party to assure that this latter ratio was similar to that of the relevant 
coasts. The reasons for rejecting this consideration were put eloquently by the ICJ in the 
Libya-Malta Continental Shelf Case: 

[T]o use the ratio of coastal lengths as of itself determinative of the seaward 
reach and area of continental shelf proper to each Party, is to go far beyond 
the use of proportionality as a test of equity, and as a corrective of the 
unjustifiable difference of treatment resulting from some method of drawing 
the boundary line. If such a use of proportionality were right, it is difficult 
indeed to see what room would be left for any other consideration [ ... ]. Its 
weakness as a basis of argument, however, is that the use of proportionality 
as a method in its own right is wanting of support in the practice of States, 
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in the public expression of their views at (in particular) the Third United 
Nations Conference on the Law of the Sea, or in the jurisprudence. 72 

177 

The actual methods to establish the amount of shift in each of these cases differed, 
depending on the particular circumstances of each case.73 

The disparity of coastal lengths has also been used to establish whether there is a 
reasonable proportion between the relevant coasts of the parties and the maritime spaces 
accorded to each of them once a boundary has been selected. 74 The ICJ and arbitral 
tribunals have applied this test differently in cases where the boundary was arrived at by 
shifting a provisional equidistance line as opposed to cases where a boundary was 
arrived at by a different method. In the latter case, specific calculations were made; in 
the former case this has only been done in the recent Eritrea/Yemen Arbitration.75 As a 
matter of fact, in the Gulf of Maine Case76 and the Jan Mayen Case the ICJ did not 
address this issue. In the Libya-Malta Continental Shelf Case, the court noted that in 
applying the proportionality test it was not required to endeavor to achieve a predeter
mined ratio between the relevant coasts and the respective continental shelf areas. The 
Court limited itself to noting that there was no evident disproportion and, as a result, the 
proportionality test as an aspect of equity was satisfied.77 

Entitlement to Maritime Zones in the South China Sea 

As far as entitlement to maritime zones in the South China Sea78 is concerned, the 
principal question is which islands are entitled to the full suite of maritime zones. For 
the mainland coasts this is not an issue, although there can be some doubt over the 
validity of certain baselines that are used by some of the coastal states.79 

The LOS Convention makes a distinction between three types of seabed elevations: 
islands, low-tide elevations, and elevations that are never above the level of the sea. In 
the case of islands, a further distinction is made between rocks in the sense of Article 
121(3) of the Convention, which are not entitled to an EEZ and continental shelf, and 
all other islands that are entitled to such zones. 

In the South China Sea a number of elevations that are never above the level of the 
sea have been mentioned in connection with the claims to territory and maritime zones. 
One such feature is Macclesfield Bank. A number of similar banks are located to the 
southwest of Spratly Island: Alexandra Bank, Grainger Bank, Prince Consort Bank, Prince 
of Wales Bank, Rifleman Bank, and Vanguard Bank. Other submerged banks are nearer 
to islands in the Spratly Islands or the Paracel Islands, implying that their absence of 
entitlement to maritime zones is less consequential than for the earlier mentioned fea
tures. These latter banks include, inter alia, Oweri Shoal and Reed Bank in the Spratly 
Islands and Bremen Bank in the Paracel Islands. It has been reported that some of these 
banks have been occupied.80 The construction of structures over these banks would not 
change their status (e.g., they are part of the coastal state's maritime zone in which they 
are located) and such structures themselves are not entitled to any maritime zones ex
cept for a safety zone around them.81 

Although no sovereignty can be claimed over these banks and they are not entitled 
to maritime zones, they may form part of the historic waters of a state or a state may 
have historic rights over such areas. However, reviewing the available information in 
the light of the applicable rules of international law does not indicate that any such 
claims can be upheld.82 

There are numerous low-tide elevations in the Spratly and Paracel Islands, including 
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Bombay Reef, North Reef, and Passu Keah in the Paracel Islands; and Alison Reef, 
Ardasier Reef, Bombay Shoal, Cornwallis South Reef, Hardy Reef, Hughes Reef, Ladd 
Reef, and Subi Reef in the Spratly Islands. These low-tide elevations are only to be part 
of the baseline for measuring the outer limit of the territorial sea if they are within 12 
nautical miles of an island.83 This implies that, for instance, North Reef in the Paracel 
Islands, which lies beyond this distance from the Amphitrite Group and the Crescent 
Group, does not have any influence on the extent of maritime zones. If a low-tide eleva
tion is located in the territorial sea of a state, in principle it is only that state which can 
use this low-tide elevation for establishing the extent of its maritime zones. A claim of 
another state to such a low-tide elevation is, in principle, impermissible. 

The provisions on low-tide elevations and reefs in the LOS Convention have consid
erable impact on the extent of the territorial sea of a number of insular features in the 
Paracel and Spratly Islands. Many low-tide elevations are situated wholly or partly within 
12 nautical miles of islands and can be used as part of the baseline for measuring the 
territorial sea.84 There are a number of atolls in the Spratly and Paracel Islands, raising the 
question of whether Article 6 of the LOS Convention can be applied. One difficulty is that 
in most cases there are no fringing reefs on a large part of the perimeter of the atoll.85 

Closing lines may be used across openings in fringing reefs to establish the limit between 
internal waters and the territorial sea.86 1t has been suggested that if a fringing reef is found 
only along one side of an island, it would probably be reasonable to use the shortest 
possible line to close the internal watersY This solution might be applied to some of the 
features in the Spratly and Paracel Islands. 

Even if Article 6 of the LOS Convention is not applicable to these features, in most 
cases the fringing reefs in the Spratly and Paracel Islands are close enough to an island 
to be used as the baseline for the territorial sea and other maritime zones. In this case 
the waters within these features are part of the territorial sea and do not, as is the case 
under Article 6, form part of the internal waters. 

A large number of features in the Paracel and Spratly Islands, Pratas Island, and 
Scarborough Reef are permanently above water, making them islands in the sense 
of Article 121(1) of the LOS Convention. However, Article 121(3) directs that certain 
islands are not entitled to an EEZ or continental shelf. A subdivision of islands into 
three categories can be made. Some islands seem to fall squarely within the definition of 
rocks, due to their very limited size. Apart from certain features in the Paracel and 
Spratly Islands, this would seem to be the case for Scarborough Reef. 88 On the other 
hand, Pratas Island and the largest islands in the Paracel and Spratly Islands, due to their 
size and other characteristics, do not appear to fall within Article 121(3).89 These in
clude, but are not necessarily limited to, Itu Abu, Spratly Island, and Thi Tu in the 
Spratly Islands and Lincoln Island and Woody Island in the Paracel Islands. Finally, 
there are a number of islands in the Paracel and Spratly Islands which might or might 
not fall under Article 121(3) of the Convention.90 A detailed discussion of each of these 
islands is beyond the scope of this article and in any case is not required to indicate 
in broad terms what delimitations might be effected between the Paracel and Spratly 
Islands and the mainland coasts surrounding the South China Sea. 

Delimitation of Overlapping Maritime Zones 
in the South China Sea 

The starting point of any delimitation of maritime zones is to establish the extent to 
which these zones overlap. In the South China Sea, there are considerable areas within 
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200 nautical miles from the islands discussed here which do not overlap with the EEZ 
of the mainland coasts. Such areas form part of the EEZ of the islands. 

In the analysis of the delimitation of maritime zones between islands and mainland 
coasts in the South China Sea, four separate areas have to be distinguished: between 
Pratas Island and the Philippines; between Scarborough Reef and the Philippines; be
tween the Paracel Islands and the coasts of Vietnam or China; and between the Spratly 
Islands and the surrounding mainland coasts.91 

The coastal relationship and distance between the islands in the South China Sea 
and the mainland coasts indicate that the delimitation of overlapping EEZs is between 
opposite coasts. This suggests that the starting point of a delimitation should be a pro
visional equidistance line between the relevant coasts. One difference between the situa
tions in which the case law applied equidistance as a provisional line and the delimita
tion involving the islands in the South China Sea is that in the latter case the coastal 
length (and size) of the islands is very limited. Some pronouncements of the ICJ and 
arbitral tribunals might be taken to suggest that such small islands should not be given 
any weight, either in the drawing of a provisional equidistance line or in the establishing 
of the boundary.92 

However, the situation in the South China Sea differs fundamentally from the cir
cumstances in which the case law considered it acceptable to ignore minor insular fea
tures. In the instances in which the case law indicated that small features could be 
disregarded, the features were only a minor element in an overall delimitation involving 
longer coasts.93 In the South China Sea, the islands are one of the principal elements in 
the delimitation and not an incidental feature in a larger geographical setting. This is 
especially the case in those areas in which there are no overlapping zones between the 
mainland coasts and, consequently, there is a need to delimit the overlap of maritime 
zones between the islands and one of the mainland coasts.94 

This difference can be illustrated by looking at the effect of giving no weight to an 
island in establishing an equidistance line in these two instances. Giving no weight to a 
small island that is relatively close to a larger island or a mainland coast only has a 
limited effect on the location of the equidistance line. For instance, in the Libya-Malta 
Continental Shelf Case, the ICJ gave no weight to the Maltese islet of Filfla in establish
ing a provisional equidistance line.95 However, this provisional equidistance line was 
still at a very large distance from Filfla.96 Discounting the islands in the South China 
Sea in establishing a provisional equidistance line using only the mainland coasts would 
place such a line very near or even beyond the islands involved.97 

Another argument that has been advanced to justify giving no weight to the islands 
in the South China Sea in establishing maritime boundaries is the large disproportion 
between their relevant coasts and the relevant mainland coasts.98 The way in which this 
circumstance has been applied in cases involving opposite coasts indicates that this 
argument is not convincing. The case law has argued strongly that there is no place for 
a comparison between the ratios of coastal lengths and maritime spaces of each of the 
parties in applying this relevant circumstance. Such a comparison has been made to 
establish whether the boundary arrived at is equitable in cases involving adjacent coasts. 
However, in decisions involving opposite coasts this has not been done except in one 
recent case.99 

Finally, giving no weight to the islands in the South China Sea in a delimitation, i.e., 
by letting the EEZ boundary coincide with the 200 nautical mile limit of the opposite 
mainland coast, would seem to run counter to one of the premises of the law applicable 
to the delimitation of maritime boundaries. In the Jan Mayen Case the ICJ observed: 
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Nor do the circumstances require the Court to uphold the claim of Denmark 
that the boundary line should be drawn 200 miles from the baselines on the 
coast of eastern Greenland, i.e., a delimitation giving Denmark maximum 
extension of its claim to continental shelf and fishery zone. The result of 
such a delimitation would be to leave Norway merely the residual part [ ... ] 
of the "area relevant to the delimitation dispute" as defined by Denmark. 
The delimitation according to the 200-mile line calculated from the coasts of 
eastern Greenland may from a mathematical perspective seem more equi
table than that effected on the basis of the median line, regard being had to 
the disparity in coastal lengths; but this does not mean that the result is 
equitable in itself, which is the objective of every maritime delimitation based 
on law. The coast of Jan Mayen, no less than that of eastern Greenland, 
generates potential title to maritime areas recognized by international law, 
i.e., in principle up to a limit of 200 miles from its baselines. To attribute 
Norway merely the residual area left after giving full effect to the eastern 
coast of Greenland would run wholly counter to the rights of Jan Mayen and 
also to the demands of equity. 100 

The underlying assumption is that delimitation is concerned with establishing how 
an area of overlapping claims has to be divided, taking, in principle, as a starting point 
its equal division. 101 This equal division may be adjusted in the light of the relevant 
circumstances of the case. 102 Attributing all of the area of overlap to one of the states 
involved would run counter to this basic tenet of delimitation law. 103 

The conclusion that follows from this review of the law applicable to the delimita
tion of the EEZ is that giving no weight to the islands entitled to an EEZ in a delimita
tion between mainland coasts has to be rejected. What weight should be accorded to 
each of the island groups depends on the relevant circumstances of each individual case. 

A delimitation between Pratas Island and the Philippines has to start with the estab
lishment of a provisional equidistance line. The major factor for shifting such a provi
sional equidistance line is the large disparity between the coastal length of Pratas Island 
and the relevant coast of the Philippines. One circumstance in establishing the amount to 
which the provisional line should be shifted is the presence of the island of Taiwan (and 
possibly the Chinese mainland coast). Any shift in a provisional equidistance line should 
leave Pratas Island at least some limited maritime zone beyond an equidistance line 
between the Philippines and these other coasts. 104 The relatively large distance between 
Pratas Island and the Philippines would be another argument for not shifting a provi
sional equidistance line too far in the direction of Pratas Island. 

A second delimitation concerns Scarborough Reef. As was argued above, Scar
borough Reef probably is a rock in the sense of Article 121(3) of the LOS Convention, 
obviating a need to delimit the EEZ or continental shelf. If Scarborough Reef does not 
fall under the sovereignty of the Philippines, the reef is entitled to a 12 nautical miles 
territorial sea enclaved within the EEZ of the Philippines. 

The Paracel Islands are in dispute between China and Vietnam. A resolution of this 
sovereignty dispute might require a delimitation between the islands and the mainland 
coasts of one of these states or both states if the islands were to be divided between 
them. A delimitation between the Paracel Islands and either of the mainland coasts would 
start with the establishment of a provisional equidistance line. The principal factor for 
shifting such a provisional equidistance line would be the large disparity between the 
coasts of the Paracel Islands and the relevant mainland coasts. One circumstance in 
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establishing the amount to which the provisional line should be shifted is the fact that 
the maritime zones of the mainland coasts not only overlap with those of the Paracel 
Islands, but also with each other. Any shift in a provisional equidistance line should 
leave the Paracel Islands at least some maritime zone beyond this latter equidistance 
line. This consideration would be mostly relevant in the area between the islands and 
the mainland coasts. 

The EEZs of the Spratly Islands overlap with those of five mainland coasts (Brunei 
Darussalam, Indonesia, Malaysia, Philippines, and Vietnam). The starting point of any 
of these delimitations would be to establish a provisional equidistance line. To establish 
these equidistance lines only those islands not falling under Article 121 (3) should be 
taken into consideration. 105 Any island in the Spratly Islands falling under Article 121(3) 
of the LOS Convention situated beyond this provisional equidistance line has a 12 nau
tical mile territorial sea forming an enclave in the EEZ of the mainland coast concerned. 
Submerged banks in the Spratly Islands are irrelevant for delimitation purposes. 

In establishing the shift of a provisional equidistance line to arrive at the boundary, 
the most significant relevant circumstance is once more the large disparity in coastal 
lengths. Such a shift would be larger (at least in relative terms) in areas where the 
islands and the mainland coasts are at a shorter distance. This general proposition is 
indicated by both the case law and state practice. For instance, if a delimitation between 
the Spratly Islands and the Philippines were to be required, a boundary might consist of 
a number of lines connecting points on the outer limits of territorial seas of those islands 
that have an EEZ. In relation to Vietnam, a delimitation might be effected by a shift of 
a provisional equidistance line that, at points closest to islands, would still be some 
distance from the outer limit of their 12 nautical mile territorial sea. It is not without 
interest that the area that thus would be attributed to the Spratly Islands in any case 
would in large part appertain to them because it is beyond 200 nautical miles of the 
mainland coast and/or part of their territorial sea. 

One circumstance of a nongeographical nature that might be invoked in connec
tion with a delimitation are hydrocarbon concessions. 106 However, the circumstances sur
rounding the issuing of licenses do not seem to be of such a nature as to be relevant for 
establishing the location of a maritime boundary. 107 Another relevant circumstance, which 
has been invoked from time to time by states, are lines that have been applied for 
defining the extent of territory or maritime zones. The practice of the states in the South 
China Sea does not suggest that any such lines have been accepted as representing the 
extent of historic claims or as representing an equitable boundary for delimiting mari
time zones under the LOS Convention. 108 

One final issue of relevance for the delimitation of the maritime zones of the 
islands in the South China Sea is that the continental shelf of the mainland coasts may 
extend beyond 200 nautical miles. 109 For instance, it has been submitted that the conti
nental shelf of Vietnam may extend to 350 nautical miles from its baselines. 110 This 
raises the question whether this should result in a continental shelf boundary different 
from the EEZ boundary. 

One important implication of the existence of continental shelf rights beyond 200 
nautical miles in the southern part of the South China Sea would be that these not only 
can be claimed from the mainland coasts, but also from the Spratly Islands, as in this 
case they would be situated on the same continental shelf as the mainland coasts. In 
other words, this does not concern a situation in which a continental shelf beyond 200 
nautical miles of a mainland coast has to be delimited against a 200 nautical mile zone 
from the islands, but a situation in which there is equal entitlement of both of these 
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coasts. This would suggest that in this case, again, the starting point of a delimitation 
should be a provisional equidistance line between the relevant coasts and that in general 
the same arguments apply as set out above in connection with the delimitation of 
the EEZ. However, one implication of continental shelf entitlement could be that a shift 
in a provisional median line could result in a continental shelf boundary that in some 
areas is only within 200 nautical miles from the coasts of the islands, but beyond 200 
nautical miles from the mainland coasts. This implies that it would differ from the EEZ 
boundary. 

Conclusions 

If anything, the present analysis indicates the complexity of establishing the extent of 
the maritime zones of the islands in the South China Sea under the law of the sea. In 
part, this is due to the fact that a number of provisions of the LOS Convention are open 
to different interpretations. State practice, which may contribute to the clarification of 
these provisions, is not always abundant. 

Although the LOS Convention does not provide a clear-cut answer to some of the 
law of the sea aspects of the disputes in the South China Sea, it narrows down the 
available options and interpretations considerably. A legal regime raising certain contro
versy, which to a large extent is inevitable in view of the complexities of coastal geog
raphy, is to be preferred to a situation in which there is no legal restraint on the kind of 
maritime claims states can advance. 

The most important issue in respect of baselines concerns Article 121(3) of the LOS 
Convention. Although there is a considerable amount of uncertainty concerning the in
terpretation and application of this provision, it seems that at least some of the islands in 
the South China Sea have an EEZ and continental shelf. Other insular formations can 
almost certainly be considered to fall under the sway of Article 121(3). States may also 
differ over other baseline issues. This concerns, for instance, the question of what reefs 
can be considered to be fringing reefs in the sense of Article 6 of the LOS Convention. 
The LOS Convention indicates that the role of low-tide elevations is limited in establish
ing entitlement to maritime zones and that the submerged banks in the South China Sea 
do not have any role to play in this respect. It is also unlikely that there exists any 
historic claim to the waters overlying these banks. 

The entitlement of some of the islands to an EEZ and continental shelf severely 
limits (or may even cancel altogether) the extent of the high seas and the Area in the 
South China Sea. The parts of the maritime zones of the islands that do not overlap with 
those of the mainland coasts cannot be the subject of delimitation. On the other hand, in 
areas of overlap of the EEZ and continental shelf of the islands with those of the main
land coasts there is a need for delimitation. A delimitation between these zones of the 
islands and the mainland coasts under maritime delimitation law should, in any case, not 
result in a boundary that coincides with the 200 nautical mile limit of the mainland 
coast, leaving the islands only the remaining maritime areas. 111 Although at first glance 
this would seem to greatly enhance the significance of the islands, it should be recog
nized that a large part of the area bounded by the delimitation lines suggested in this 
article would also be part of their maritime zones if they would not be given any weight 
in a delimitation with the mainland coasts. A large part of the area involved is only 
within 200 nautical miles from the islands and cannot be claimed as part of the EEZ of 
the mainland coasts. Areas within 12 nautical miles from the baselines of the islands, 
also those which are rocks in the sense of Article 121(3) of the LOS Convention, are 
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part of their territorial sea. The presence of low-tide elevations and fringing reefs makes 
such areas quite extensive. 

If it is possible to claim a continental shelf beyond 200 nautical miles under Article 
76 of the LOS Convention a number of complications would arise. The Rules of Pro
cedure of the CLCS seem to exclude any submission from being considered without 
the prior consent of all the states involved in the disputes concerning the South China 
Sea. The existence of a continental shelf beyond 200 nautical miles would not lead to 
substantially different outcomes of maritime delimitation between the islands and the 
mainland coasts. However, there could be a divergence between the EEZ and continen
tal shelf boundaries in certain areas, implying that one state may have jurisdiction over 
the water-column (EEZ) and another state may have jurisdiction over the seabed and its 
subsoil (continental shelf). 

One might lament the present conclusions, as they point to the importance of some 
of the islands in the South China Sea. This may strengthen the resolve of the states 
involved to hold on to or further acquire these island possessions. However, these con
clusions follow from an analysis of the LOS Convention, which is generally acknowl
edged-including by the coastal states of the South China Sea-to be the constitution 
for the oceans. Any claims that can be validly made on the basis of this instrument 
should be taken into consideration in working toward a long-term solution for the dis
puted islands in the South China Sea. 

Notes 

1. Unless explicitly stated otherwise, all references to the mainland coasts of the South 
China Sea include the major islands surrounding the South China Sea (i.e., Hainan, Taiwan, 
Luzon, Mindoro, the Calawan Group, Palawan, Kalimantan (Borneo), and the Natuna Islands). 

2. China also claims the waters around Macclesfield Bank. On this issue and submerged 
banks in general, see infra. There also are a number of small islands off the coast of Vietnam, 
such as Dao Bach Long Vi in the Gulf of Tonkin and the Catwick Islands in the South China Sea 
proper. The Gulf of Tonkin falls outside the scope of the present paper. The offshore islands of 
Vietnam in the South China Sea proper will be taken into consideration in assessing the delimita
tion between the Vietnamese mainland coast and the Spratly Islands. 

3. The United Nations Convention on the Law of the Sea (hereinafter the LOS Conven
tion) of 10 December 1982 (entered into force on 16 November 1994), 21 International Legal 
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Convention, Article 1). As the continental shelf in some areas extends beyond the outer limit of 
the EEZ, the high seas can overlay either the continental shelf or the Area. 
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Dubner, "The Spratly 'Rocks' Dispute-A 'Rockapelago' Defies the Norms of International Law," 
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Nijhoff Publishers, The Hague, 1997), at pp. 43-44; and D. Whiting, "The Spratly Islands Dis
pute and the Law of the Sea," 26 Denver Journal of International Law and Policy 1998, pp. 
897-915, at p. 905. 
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Blue Dragon Areas of the South China Sea: Part II," 13 Oil and Gas Law and Taxation Review 
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1995), pp. 21-40, at pp. 36-37; Valencia et al., supra note 4, at p. 54; and J. M. Van Dyke and 
D. L. Bennett, "Islands and the Delimitation of Ocean Space in the South China Sea," 10 Ocean 
Yearbook 1993, pp. 54-89, at p. 89. 

6. On the sovereignty disputes, see M. Bennett, "The People's Republic of China and the 
Use of International Law in the Spratly Islands Dispute," 28 Stanford Journal of International 
Law 1992, pp. 425-450; J. Greenfield, China's Practice in the Law of the Sea (Clarendon Press, 
Oxford, 1992), pp. 150-167; I. Scobbie; "The Spratly Islands Dispute: An Alternative View," 14 
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supra note 4, at pp. 17-40; G. M. C. Valero, "Spratly Archipelago Dispute; Is the Question of 
Sovereignty Still Relevant?," 18 Marine Policy 1994, pp. 314-344; Van Dyke and Bennett, supra 
note 5, at pp. 61-75; and Whiting, supra note 4. 

7. On the resource potential of the maritime zones of the Spratly Islands, see Valencia et 
al., supra note 4, at pp. 9-11 and 187-190. 

8. See D. Ong, "The Spratlys Dispute over Marine Resources: Time for a New Approach?," 
13 Oil and Gas Law and Taxation Review 1994, pp. 352-356, at p. 353. 

9. See Valencia et al., supra note 4, at p. 264, Plate II, which indicates the 200 nautical 
mile limit in the South China Sea without taking into account the Paracel Islands, the Spratly 
Islands, and Scarborough Reef. 

10. On the implications of Article 76, see infra. 
11. For a detailed description of the Spratly Islands, see D. Hancox and V. Prescott, A 

Geographical Description of the Spratly Islands and an Account of Hydrographic Surveys Amongst 
those Islands (IBRU, Maritime Briefing, Vol. I, No. 6 (1995)). 

12. Brunei Darussalam ratified the Convention on 5 November 1996; China on 7 June 1996; 
Indonesia on 3 February 1986; Malaysia on 14 October 1996; Philippines on 8 May 1984; and 
Vietnam on 25 July 1994. Taiwan cannot become a party to the LOS Convention. The fact that 
six of the coastal states of the South China Sea are a party to the LOS Convention makes the 
question whether there are any differences between the convention and customary international 
law of limited significance. 

13. LOS Convention, Article 309. 
14. Article 310 of the convention allows states to make declarations and statements. China, 

Malaysia, Philippines, and Vietnam have made such declarations upon ratification of the convention. 
See The Law of the Sea; Declarations and Statements with respect to the United Nations Conven
tion on the Law of the Sea and to the Agreement relating to the Implementation of Part XI of 
the United Nations Convention on the Law of the Sea (United Nations, New York, 1997), at pp. 23, 
32, 40, and 45. These declarations make some reference to the issues under examination here. 
However, in view of Article 309 of the convention, these declarations do not affect the impact of 
the convention's provisions concerning entitlement to and delimitation of maritime zones. 

15. See infra. 
16. On this claim, see Charney, supra note 5, at pp. 736-737 and, more specifically, Z. 

Keyuan, "Historic Rights in International Law and in China's Practice," 32 Ocean Development 
and International Law 2001 (this issue). 

17. Articles 10(6) and 15 of the LOS Convention in this respect reflect, respectively, Ar
ticles 7(6) and 12 of the convention on the Territorial Sea and the Contiguous Zone, of 29 April 
1958, entered into force on 10 September 1964 United Nations Treaty Series, Vol. 516, p. 205. 
There is no precursor to Article 46(b) in the 1958 Convention. 

18. Case Concerning the Continental Shelf (Tunisia/Libyan Arab Jamahiriya), Judgment of 
24 February 1982; ICJ Reports 1982, at p. 18. 
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19. Ibid., at p. 74, para. 100. 
20. Ibid. In view of the court's delimitation method, no finding on the validity of the Tuni

sian historic rights claim in the context of the continental shelf delimitation was necessary. Ibid., 
at p. 77, para. 105 and at p. 86, para. 121. 

21. On the role of acquiescence and recognition in this respect, see Y. Z. Blum, Historic 
Titles in International Law (Martinus Nijhoff, The Hague, 1965), at pp. 38-98; I. Brownlie, 
Principles of International Law; Fourth Edition (Clarendon Press, London, 1993), at pp. 159-
161; and N. S. Marques Antunes, Estoppel, Acquiescence and Recognition in Territorial and 
Boundary Dispute Settlement (IBRU, Boundary and Territory Briefings, Vol. 2, No. 8 (2000)). 

22. Fisheries Case (United Kingdom v. Norway), Judgment of 18 December 1951 /CJ Re
ports 1951, at p. 116, at p. 133. See also North Sea Continental Shelf Cases (Federal Republic of 
Germany v. Denmark; Federal Republic of Germany v. the Netherlands), Judgment of 20 Febru
ary 1969, ICJ Reports 1969, at p. 51, para. 96 and Case Concerning the Aegean Sea Continental 
Shelf (Greece v. Turkey), Judgment of 19 December 1978, ICJ Reports 1978, at p. 36, para. 86. 

23. LOS Convention, Article 5. The convention also provides for the possibility of drawing 
straight lines which can be used as the baseline from which the breath of maritime zones can be 
measured (Articles 7, 9, 10, and 47). However, these lines in general are generated from the low
water line along the coast. These provisions on straight lines are not of fundamental importance 
for establishing the extent of the maritime zones of the islands under review in this article. 

24. LOS Convention, Article 121 (l ). 
25. LOS Convention, Article 13. Moreover, in certain instances low-tide elevations can be 

used for establishing straight (archipelagic) baselines (Articles 7(4) and 47(4)). 
26. LOS Convention, Article 6. 
27. LOS Convention, Article 60(8); see also LOS Convention, Article 11. 
28. For a discussion of this provision, see J. I. Charney, "Rocks that Cannot Sustain Human 

Habitation," 93 American Journal of International Law 1999, pp. 863-877; R. Kolb, "L'Interpretation 
de I' Article 121, Paragraphe 3, de Ia Convention de Montego Bay sur le Droit de Ia Mer: Les 
<<Rochers qui ne se Pretent pas a !'Habitation Humaine ou a une Vie Economique Propre ... >>," 
40 Annuaire Franr;ais de Droit International 1994, pp. 876-909; and B. Kwiatkowska and 
A. H. A. Soons, "Entitlement to Maritime Areas of Rocks which Cannot Sustain Human Habita
tion or Economic Life of Their Own," 21 Netherlands Yearbook of International Law 1990, pp. 
139-181. 

29. See further, A. G. Oude Elferink, "Is it Either Necessary or Possible to Clarify the 
Provision on Rocks of Article 121(3) of the Law of the Sea Convention?," The Hydrographic 
Journal, No. 92, April 1999, pp. 9-16. 

30. For the drafting history of Article 121(3), see S. N. Nandan and S. Rosenne (eds.), 
United Nations Convention on the Law of the Sea, 1982; A Commentary, Volume J/1 (Martinus 
Nijhoff Publishers, Dordrecht, 1995), at pp. 321-339. The discussion on Article 121 at the Third 
United Nations Conference on the Law of the Sea suggests that proposals to limit the extent of 
maritime zones of certain islands served two distinct purposes. One was to deny small islands any 
entitlement to an EEZ and continental shelf. The other was to deny such islands a role in the 
delimitation of these zones with neighboring states. The outcome of the discussion between the 
opponents and proponents of these separate issues is contained in the single provision which 
became Article 121(3) of the LOS Convention. See also Kwiatkowska and Soons, supra note 28, 
at pp. 180--181. 

31. R. R. Churchill and A. V. Lowe, The Law of the Sea (3rd edition) (Manchester Univer
sity Press, Manchester, 1999), at p. 50; D. M. Johnston, The Theory and History of Ocean Boundary
Making (MeGill-Queen's University Press, Kingston, 1988), at p. 119; L. Lucchini and M. Vcelckel, 
Droit de Ia Mer; Tome I; La Mer et son Droit; Les £spaces Maritimes (Pedone, Paris, 1990), at 
pp. 343-344; Charney, supra note 28, at p. 869; A. H. A. Soons, "The Effects of a Rising Sea 
Level on Maritime Limits and Boundaries," 37 Netherlands International Law Review 1990, pp. 
207-232, at p. 218; and C. R. Symmons, The Maritime Zones of Islands in International Law 
(Martinus Nijhoff Publishers, The Hague, 1979), at p. 41. 
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32. See E. D. Brown, Sea-Bed Energy and Minerals: The International Legal Regime; Vol
ume 1: The Continental Shelf (Martin us Nijhoff Publishers, Dordrecht, 1992), at p. 39; Churchill 
and Lowe, supra note 31, at p. 50 and Symmons, supra note 31, at p. 41. 

33. See J. M. Van Dyke and R. A. Brooks, "Uninhabited Islands: Their Impact on the 
Ownership of the Oceans' Resources," 12 Ocean Development and International Law 1983, pp. 
265-300, at pp. 286-287. See also the remark in the text at infra notes 38 and 39. 

34. Kolb, supra note 28, at p. 906. 
35. Kwiatkowska and Soons, supra note 28, at pp. 163-165. 
36. Article 31(1) of the 1969 Vienna Convention on the Law of Treaties provides that "[a] 

treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to 
terms of the treaty in their context and in the light of its object and purpose." Vienna Convention 
on the Law of Treaties of 23 May 1969, entered into force on 27 January 1980, 8 International 
Legal Materials 1969, p. 679. 

37. Brown, supra note 32, at p. 38 and Kwiatkowska and Soons, supra note 28, at pp. 167-
168. 

38. See Kolb, supra note 28, at pp. 903 and 906 and Van Dyke and Brooks, supra note 33, 
at p. 288. 

39. Kolb, supra note 28, at p. 901 and Van Dyke and Brooks, supra note 33, at p. 288. 
40. See Nandan and Rosenne, supra note 30. See also Charney, supra note 28, at pp. 865-

866; S. Karagiannis; "Les Rochers qui ne se Pretent pas a !'Habitation Humaine ou a une Vie 
Economique Propre et Je Droit de Ia Mer," 29 Revue Beige de Droit International !996, pp. 559-
624, at p. 623; and J. R. Stevenson and B. H. Oxman, "The United Nations Conference on the 
Law of the Sea: the 1974 Caracas Session," 69 American Journal of International Law 1975, pp. 
1-30, at pp. 17 and 24-25. 

41. Karagiannis, supra note 40, at pp. 573-574. 
42. Kwiatkowska and Soons, supra note 28, at pp. 160-161. 
43. See Kolb, supra note 28, at p. 899. In principle, state practice is more important for 

interpreting treaty provisions than legal doctrine. 
44. See Oude Elferink, supra note 29, at pp. 9-10. The fact that limited or no weight has 

been given to islands in the delimitation of maritime boundaries between states does not imply an 
assessment of whether or not Article 121(3) is applicable. 

45. Federal Act relating to the Sea of 8 January 1986, Articles 51 and 63 reprinted in The 
Law of the Sea; Current Developments in State Practice (New York, United Nations, 1987), at p. 
56. 

46. Symmons, supra note 31, at pp. 125-126. See also W. van Overbeek, "Article 121(3) 
LOSC in Mexican State Practice in the Pacific," 4 International Journal of Estuarine and Coastal 
Law 1989, pp. 252-267, at p. 262. It seems that the Mexican baselines are under review at the 
present time. 

47. Also, it seems that the United Kingdom did not take into account Shag Rocks and Black 
Rock in establishing a 200 nautical mile limit off South Georgia in 1993. Although this is not 
apparent from the relevant legislation (Proclamation (Maritime Zone) No. I of 1993 reprinted in 
Law of the Sea Bulletin, No. 24, at pp. 47-48 and The South Georgia and South Sandwich 
Islands (Territorial Sea) Order 1989 (Statutory Instrument 1989 No. 1995 and Explanatory Note), 
the chart depicting this outer limit reportedly reflects this treatment of these rocks. See also R. R. 
Churchill, "Falkland Islands-Maritime Jurisdiction and Co-operative Arrangements with Argen
tina," 46 International and Comparative Law Quarterly 1997, pp. 463-477, at pp. 473-474. 

48. Statement by the Foreign and Commonwealth Secretary, cited in D. H. Anderson, "Brit
ish Accession to the UN Convention on the Law of the Sea," 46 International and Comparative 
Law Quarterly 1997, pp. 761-786, at p. 778. The limit of the fishery zone was redefined accord
ingly through the Fishery Limits Order 1997 (Statutory Instrument 1997 No. 1750 of 22 July 
1997). 

49. LOS Convention, Articles 3 and 57. 
50. LOS Convention, Article 76(1). 



Annex 714

The South China Sea Islands and Delimitation 187 

51. The continental shelf can either extend to 350 nautical miles from the relevant baselines 
or 100 nautical miles beyond the 2500 meter isobath LOS Convention, Article 76(5). 

52. LOS Convention, Article 76(4). 
53. For an overview of the activities of the CLCS since it became operational in 1997, see 

Oceans and the Law of the Sea, Reports of the Secretary-General (1999), UN Doc A/54/429, 
paras. 51-61; (1998), UN Doc A/53/456, paras. 55-69 and (1997), UN Doc A/52/487, paras. 43-
53. 

54. Rules of Procedure of the Commission on the Limits of the Continental Shelf, UN Doc. 
CLCS/3/Rev. 2 of 4 September 1998, rule 44(1). 

55. Ibid., Annex I, para. 5(a). 
56. It may not always be clear if a submission involves a land or maritime dispute and 

which are the states involved in such a dispute. In the South China Sea, any submission would 
seem to touch upon the existing land and maritime disputes. The cautious approach the CLCS has 
taken in formulating its Rules of Procedures on this point suggests that it would likely reach such 
a conclusion. 

57. Such a delimitation would not have legal consequences for these other states and would 
not resolve the question of establishing the outer limit of the continental shelf in conformity with 
the LOS Convention. 

58. LOS Convention, Articles 56 and 77. 
59. On this parallelism between the EEZ and continental shelf, see B. Kwiatkowska, The 

200 Mile Exclusive Economic Zone in the Law of the Sea (Martin us Nijhoff Publishers, Dordrecht, 
1989), at pp. 6-19. 

60. See Case Concerning Delimitation of the Maritime Boundary in the Gulf of Maine Area 
(Canada/United States of America), Judgment of 12 October 1984, ICJ Reports 1984, at p. 267, 
para. 27 and at p. 291, para. 84. 

61. The United Kingdom and Denmark, and Australia and Indonesia have set up such re
gimes in bilateral delimitation treaties. Agreement between the Government of the Kingdom of 
Denmark together with the Home Government of the Faroe Islands, on the one hand, and the 
Government of the United Kingdom of Great Britain and Northern Ireland, on the other hand, 
relating to the Maritime Delimitation between the Faroe Islands and the United Kingdom of 18 
May 1999, reprinted in 14 International Journal of Marine and Coastal Law 1999, p. 551 and 
Treaty between the Government of Australia and the Government of the Republic of Indonesia 
Establishing an Exclusive Economic Zone Boundary and Certain Seabed Boundaries of 14 March 
1997, reprinted in 12 International Journal of Marine and Coastal Law 1997, p. 535. 

62. For an overview of relevant state practice and case law, see A. G. Oude Elferink, "Does 
Undisputed Title to a Maritime Zone Always Exclude its Delimitation: The Grey Area Issue," 13 
International Journal of Marine and Coastal Law 1998, pp. 143-192, at pp. 153-154, 159-160, 
and 164-165. This proposition was reconfirmed in the Award of 17 December 1999 in Phase II 
(Maritime Delimitation) of the Eritrea/Yemen Arbitration, see especially, Chapter V, paras 160-
161, available at www.pca-cpa.org/erye2toc.htm. 

63. See Case Concerning the Maritime Delimitation in the Area between Greenland and 
Jan Mayen (Denmark v. Norway), Judgment of 14 June 1993, 1CJ Reports 1993, at pp. 62-63, 
paras. 54-57. 

64. For an in-depth review of the law of maritime delimitation as applied by the ICJ and 
international tribunals, see L. Lucchini and M. Vrelckel, Droit de Ia Mer; Tome 2, Volume 1; 
Delimitation (Pedone, Paris, 1996) and P. Weil, The Law of Maritime Delimitation-Reflections 
(Grotius Publications Limited, Cambridge, 1989). 

65. As the delimitations between the islands and the mainland coasts in the South China 
Sea all concern opposite coasts, only this situation is considered here. 

66. In the Case Concerning the Continental Shelf (Libyan Arab Jamahiriya/Malta), Judg
ment of 3 June 1985, ICJ Reports 1985, the Court at p. 47, para. 62 noted that "it is in fact a 
delimitation exclusively between opposite coasts that the Court is, for the ftrst time, asked to deal 
with. It is clear that, in these circumstances, the tracing of a median line between those coasts, by 



Annex 714

188 A. G. Oude Elferink 

way of a provisional step in a process to be continued by other operations, is the most judicious 
manner of proceeding with a view to the eventual achievement of an equitable result." See also 
North Sea Continental Shelf Cases, supra note 22, at p. 36, para. 56 and the Jan Mayen Case, 
supra note 63, at pp. 60-62, paras. 51-53. In cases involving adjacent coasts, the ICJ and arbitral 
tribunals have directly indicated a boundary, without first establishing a provisional line, which is 
subsequently shifted to account for the relevant circumstances of the case. 

67. Nonetheless, from a doctrine point of view a provisional equidistance line should be 
preferred over a provisional line coinciding with the 200 nautical mile limit of one of the states 
involved. The first of these methods is directly linked to the essential task of delimitation, i.e., 
dividing areas of overlapping claims, whereas the second is not. 

68. For a detailed discussion of relevant circumstances see Lucchini and Vcelckel, supra 
note 64, at pp. 232-282 and P. Weil, supra note 64, at pp. 213-268. 

69. Gulf of Maine Case, supra note 60, at pp. 336-337, para. 222. 
70. Libya/Malta Continental Shelf Case, supra note 66, at pp. 49-53, paras. 66-73. 
71. Jan Mayen Case, supra note 63, at pp. 67-69, paras. 66-70. 
72. Libya/Malta Continental Shelf Case, supra note 66, at p. 45, para. 58. 
73. See Gulf of Maine Case, supra note 60, at pp. 336-337, para. 222; Libya/Malta Conti

nental Shelf Case, supra note 66, at pp. 49-53, paras. 66-73; and Jan Mayen Case, supra note 
63, at pp. 67-69, paras. 66-70. For the present analysis it is noteworthy that in the Jan Mayen 
Case, which involved a large difference in coastal lengths, the difference between the ratio of 
relevant coasts and the maritime zones attributed to each of the parties was very considerable. 
According to a calculation presented in the dissenting opinion of Judge ad-hoc Fischer, the deci
sion of the court resulted in a 3 to I ratio between the maritime zones of Denmark and Norway, 
whereas the ratio between the relevant coasts was slightly more than 9 to I. Jan Mayen Case, 
supra note 63, at p. 309, para. 13. In the Case Concerning the Delimitation of the Maritime Areas 
between Canada and France, 31 International Legal Materials 1992, p. 1149, at p. 1176, para. 
93, there was an even larger disproportion between the relevant coasts as defined by the court. In 
this case the ratio between the maritime areas of Canada and France was almost equal to the ratio 
between the relevant coasts. However, the geographical situation of this case is fundamentally 
different from either the Jan Mayen Case or the South China Sea. See also Scobbie, supra note 6, 
at p. 179. The Jan Mayen Case suggests that in a case of an even larger disproportion between 
the relevant coasts, such as that involving the islands in the South China Sea, the difference 
between these two ratios can be even greater. 

74. See Canada-France Arbitration, supra note 73, at p. 1176, para. 93 and Tunisia/Libya 
Continental Shelf Case, supra note 18, at p. 91, para. 131. 

75. Eritrea/Yemen Arbitration, supra note 62, at Chapter V, paras. 165-168. The tribunal 
may have chosen to present these calculations because they indicate that the two ratios are nearly 
similar, making this an argument that indicates to both parties the equitableness of the award: At 
the same time, the Tribunal stressed that the test of proportionality was not an independent mode 
or principle of delimitation. Ibid., at para. 165. 

76. Gulf of Maine Case, supra note 60, at pp. 339-340, paras. 230-231. 
77. Libya/Malta Continental Shelf Case, supra note 66, at p. 55, para. 75. 
78. The factual information on the islands and other features in the South China Sea is 

based upon Valencia et al., supra note 4, at pp. 227-235; British Admiralty Charts 94 (printed 18 
March 1999) and 1201 (printed 15 October 1997); and the map annexed to Limits in the Seas: 
No. 99 Straight Baselines: Vietnam (U.S. Department of State, 1983). 

79. This concerns, for instance, the straight baselines established by Vietnam. See Churchill 
and Lowe, supra note 31, at p. 39; Ong, supra note 8, at p. 353 and J. A. Roach and R. W. 
Smith, United States Responses to Excessive Maritime Claims (Martinus Nijhoff Publishers, The 
Hague, 1996), at pp. 101-103. 

80. Valencia et al., supra note 4, at pp. 227-234. 
81. LOS Convention, Article 60(5). Safety zones around artificial islands, installations, and 

structures are not to exceed a distance of 500 meters around them, except as authorized by 
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generally accepted international standards or as recommended by the competent international or
ganization. 

82. See Charney, supra note 5, at pp. 736-738 and Scobbie, supra note 6, at pp. 174-175. 
83. But, see supra note 25. 
84. LOS Convention, Article 13 is applicable to all islands, including those falling under 

the scope of Article 121(3) of the LOS Convention. 
85. See the British Admiralty Charts, supra note 78 and Hancox and Prescott, supra note 

11, at pp. 3 et seq. 
86. P.D. Beazley, "Coral Reefs and the 1982 Convention on the Law of the Sea," in G. H. 

Blake (ed.), Maritime Boundaries (Routledge, London, 1994), at p. 66; S. N. Nandan and S. 
Rosenne (eds.), United Nations Convention on the Law of the Sea, 1982; A Commentary, Volume 
II (Martinus Nijhoff Publishers, Dordrecht, 1993), at p. 94 and The Law of the Sea: Baselines: 
An Examination of the Relevant Provisions of the United Nations Convention on the Law of the 
Sea (United Nations, New York, 1989), at p. 12. 

87. The Law of the Sea: Baselines, supra note 86, at p. 12. 
88. On Scarborough Reef, see J. R. V. Prescott, Maritime Jurisdiction in Southeast Asia: A 

Commentary and Map (East-West Center, Honolulu, 1981), at pp. 20-21. Although such rocks 
do not have an EEZ and continental shelf, they should, in principle, receive at least the same 
treatment as low-tide elevations in establishing the baselines for measuring the breadth of these 
zones. See Kolb, supra note 28, at p. 899; Kwiatkowska and Soons, supra note 28, at pp. 147-
148; and Nandan and Rosenne, supra note 30, at p. 338. 

89. See Scobbie, supra note 6, at p. 181. For further information on the characteristics of 
the islands involved, see the literature cited in supra note vi. Reference is made to inter alia 
various economic uses of some of these islands and (temporary) habitation. The reported area of 
these islands is (other figures have also been given): Itu Abu, 0.46 km2 ; Spratly Island, 750 by 
400 meters; and Thi Tu, 0.22 km2• Pratas and the largest islands in the Paracel group are some
what larger that these islands in the Spratly group. 

90. If the competing sovereignty claims did not exist, the definition of certain islands as rocks 
in the sense of Article 121(3) of the LOS Convention would only have a relatively limited influence 
on the extent of the outer limit of maritime zones of the Paracel and Spratly Islands and the delimi
tation between these island groups and the mainland coasts. However, if in a division of the islands 
one of the claimant states would only be attributed features that are likely to be classified as rocks, 
its part in the maritime zones in the South China Sea would be severely limited. 

91. Any potential delimitation between any of these islands (e.g., between Pratas Island and 
the Paracel Islands or between islands within the Paracel Islands or the Spratly Islands) would 
start by establishing a provisional equidistance line. The coastal geography of the islands in
volved in general would suggest only a need for a limited shift in such a provisional line to 
arrive at a boundary. The presence of other relevant circumstances might also have an impact in 
this respect. 

92. See North Sea Continental Shelf Cases, supra note 22, at p. 36, para. 57; Libya/Malta 
Continental Shelf Case, supra note 66, at p. 48, para. 64; and Eritrea/Yemen Arbitration, supra 
note 62, at Chapter V, paras. 147-148. 

93. See North Sea Continental Shelf Cases, supra note 22, at p. 36, para. 57; Libya/Malta 
Continental Shelf Case, supra note 66, at p. 48, para. 64 and Eritrea/Yemen Arbitration, supra 
note 62, at Chapter V, paras. 147-148. 

94. See Scobbie, supra note 6, at p. 179. 
95. Libya/Malta Continental Shelf Case, supra note 66, at p. 48, para. 64. 
96. Subsequently, the court shifted the provisional equidistance line north to such an extent 

that the initial discounting of Filfla can be considered to be inconsequential in practical terms. 
For the method applied by the Court to effect this shift, see ibid., at pp. 50-52, paras. 69-73. 

97. Moreover, in certain areas such an equidistance line would lie beyond 200 nautical 
miles from the relevant mainland coasts, making it inappropriate as a boundary for the EEZs of 
the mainland coasts. 
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98. See Claggett, supra note 5, at p. 432. See also Charney, supra note 5, at pp. 741 and 
748 and Valencia et al., supra note 4, at p. 54. 

99. See text supra note 69 et seq. This indicates that calculations making a comparison 
between the ratios of coastal lengths and maritime spaces cannot be used as a legal argument 
supporting a division of the South China Sea without giving any weight to the islands under 
consideration. See Scobbie, supra note 6, at 179. Examples of such calculations are provided by 
Claggett, supra note 5, at 433 and Valencia et al., supra note 4, at 136. Moreover, these calcula
tions involve all the mainland coasts surrounding the South China Sea and all of the South China 
Sea, whereas the maritime zones of, for instance, the Spratly Islands do not overlap with those of 
the Chinese mainland and the island of Taiwan. 

100. Jan Mayen Case, supra note 63, at p. 69, para. 70. See also the separate opinion of 
Vice-President Oda in this case, ibid., at p. 101, paras. 44-46. 

101. See North Sea Continental Shelf Cases, supra note 22, at p. 36, para. 57 and at p. 53, 
para. 101 and Gulf of Maine Case, supra note 60, at p. 313, para. 157 and at p. 328, para. 197. 
See also Weil, supra note 64, at pp. 58-59. 

102. See Gulf of Maine Case, supra note 60, at p. 313, para. 157. 
103. In some cases this may still be the outcome of a delimitation, for instance, if there is a 

very limited amount of overlap of maritime zones and a very large difference between the rel
evant coasts. 

104. Support for this approach can be found in the Libya/Malta Continental Shelf Case, 
supra note 66, at pp. 50--52, paras. 69-73. 

105. Apart from some of the features in the Spratly Islands, this might also concern the 
Catwick Islands off the Vietnamese coast. Moreover, the Vietnamese system of straight baselines 
might not be taken into consideration. As the ICJ has indicated, this would not involve a finding 
on the legality of the system of straight baselines. Libya/Malta Continental Shelf Case, supra note 
66, at p. 48, para. 64. 

106. See Tunisia/Libya Continental Shelf Case, supra note 18, at pp. 83-84, paras. 117-ll8 
and Eritrea/Y emen Arbitration, supra note 62, at Chapter Ill. In this latter award, the tribunal 
rejected the relevance of concessions for a maritime boundary because they did not take into 
account certain islands which had previously been in dispute. The Tribunal considered that some 
weight had to be accorded to these islands once sovereignty had been determined, certainly in 
respect of their territorial sea. Ibid., at para. 83. In the Tunisia/Libya Continental Shelf Case, the 
ICJ did take the extent of the concessions into account because they centered around a line, 
which was also indicated by other circumstances, such as coastal geography. Ibid., at pp. 84--85, 
paras. 119-120. 

107. Concession areas in the South China Sea overlap to a considerable extent. See Valencia 
et al., supra note 4, at pp. 10--12 and 255. 

108. For a discussion of practice pertaining to one such line, see Zou Keyuan, "The Chinese 
Traditional Maritime Boundary Line in the South China Sea and Its Legal Consequences for the 
Resolution of the Dispute over the Spratly Islands," 14 International Journal of Marine and 
Coastal Law 1999, pp. 27-55. See also Keyuan, supra note 16. 

109. If there is no legal continental shelf beyond 200 nautical miles, the above arguments 
concerning the delimitation of the EEZ are equally applicable to the delimitation of the continen
tal shelf. 

110. Claggett, supra note 5, at pp. 428-430 and Cordner, supra note 4, at p. 69. 
Ill. This conclusion may be somewhat surprising in view of the considerable number of 

articles arguing against such an outcome. Part of an explanation may be that certain dicta and 
precedents of the case law have been transposed to the South China Sea without considering the 
implications of a different factual background. 
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Sustainable Management of Pelagic Fisheries in  
the South China Sea Region 

Abstract

The South China Sea (SCS) is one of the most important and abundant commercial 

fisheries areas in the world. Fisheries play a critical role in the food security and the economies 

of the States in the SCS region. Many of the pelagic fish stocks in this area are straddling fish 

stocks. In principle, no single State owns these common pool resources, which renders 

fisheries management in the region very difficult. The fishing capacity in the SCS is in excess, 

and the fishery resources are in a severe state of overexploitation. Thus, it is imperative for the 

pelagic fish stocks in the SCS to be managed at a regional level. However, disputes over 

fisheries resources in the region have made it more difficult to jointly manage such resources 

in a sustainable manner. The paper examines the geo-political situation in the SCS region, 

analyses the pelagic fisheries profile and sustainable management of pelagic fisheries in the 

area, as well as proposes solutions to achieve the sustainable management of such fisheries in 

the SCS region. It is maintained that fisheries management in the SCS region must focus on 

both the dynamics of the fisheries resources and address issues relating to other aspects of 

fisheries management including the resolution of delimitation problems. The conservation and 

management approaches under the Law of the Sea Convention, and other related international 

instruments, also play a significant role towards the sustainable management of pelagic 

fisheries in the SCS region. 
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Introduction

Fisheries resources, if properly managed, can produce long-term sustainable yields 

ensuring continuous economic activities and employment. However, research in fisheries 

management has usually focused on the dynamics of the fish resource while issues relating to 

other aspects of management have often played lesser roles. This is also the case for the South 

China Sea (SCS) region which is rich in both renewal fisheries resources and hydrocarbon 

resources. Fisheries resources, particularly pelagic resources, are very important not only as 

food supply for people but also as valuable export products of the States in this region. 

However, due to the open-access nature of fisheries, the fishing capacity in the SCS is in 

excess.1 Furthermore, the destructive fishing practices have made it worse. The fisheries are in 

a severe state of overexploitation.2 Many of the coastal pelagic and demersal fish stocks are 

fully exploited or overfished. This is evident in the increasing proportion of low-value species 

and juveniles of high-value species being caught.3 Furthermore, some of the large pelagic in 

the area are considered as migratory fish stocks which need to be managed at the regional 

level. However, territorial disputes, such as the Spratlys disputes4, as well as various conflicts 

in the SCS region have also made it more difficult to manage the fisheries in a regional and 

sustainable manner. Moreover, there is increased Illegal, Unreported and Unregulated (IUU) 

fishing because of the absence of maritime boundaries as well as fisheries monitoring, control 

and surveillance (MCS). Therefore, in absence of regional agreements, the Law of the Sea 

1 Peter Manning, Control and Reduction of Fishing Capacity (1998 [cited 1 May 2006]); available from 
http://www.oceansatlas.com/world_fisheries_and_aquaculture/html/issues/govern/overcap/control.htm#topof
document. 
2 GIWA, "Preliminary Results for the Scoping and Assessment of the South China Sea and Sulu-Celebes 
Seas," (Global International Waters Assessment, 2001). 
3 Manning, op cit, note 1. 
4 Jonathan I. Charney, "Central East Asian Maritime Boundaries and the Law of the Sea," The American 
Journal International Law 89 (1995); Liselotte Odgaard, "Deterrence and Co-Operation in the South China 
Sea," Contemporary Southeast Asia 23, no. 2 (2001); Shicum Wu and Huaifeng Ren, "More Than a 
Declaration: A Commentary on the Background and the Significance of the Declaration on the Conduct of the 
Parties in the South China Sea," Chinese Journal of International Law 2 (2003). 
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Convention (LOSC)5 and other related international instruments are left to play a significant 

role in sustainable fisheries management in the SCS region.  

This paper examines the geo-political situation in the SCS region, analyzes the pelagic 

fisheries profile of the SCS region, and proposes solutions to achieve sustainable management 

of the pelagic fishery resources in the SCS region - in particular management approaches 

stipulated within the LOSC and other related international instruments. 

5 United Nations, The Law of the Sea. United Nations Convention on the Law of the Sea (New York: United 
Nations, 1982).
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Part I  The Geo-political Situation in the South China Sea Region 

 A.  Geography of the South China Sea region 

The SCS region comprises the marine, coastal and hinterland river catchments of nine 

States: Brunei, Cambodia, China, Indonesia, Malaysia, the Philippines, Singapore, Thailand, 

and Vietnam, which have the highest coastal zone population growth of the world (Figure 1).  

The SCS is recognized as a Large Marine Ecosystem (LME)6 with specific 

characteristics of oceanography, biography and ecology. Much of the southern half of the SCS 

lies on the Sunda Shelf, and its coastal waters are shallow (< 200 meters deep) and influenced 

by both marine and river/terrestrial inputs. Further north, the SCS Basin and the Palawan 

Trough are much deeper (> 1,000 meters) and are bounded by the shallower continental 

margins and shelves of China, Vietnam, Cambodia, Thailand, Malaysia, Indonesia and the 

Philippines. The major gulfs and bays of the region are the Gulf of Thailand, Gulf of Tonkin, 

Lingayen Gulf and Manila Bay.7 The SCS is considered a semi-enclosed sea under the LOSC8,

which describes such seas as:

enclosed or semi-enclosed sea means a gulf, basin or sea 
surrounded by two or more States and connected to another sea or 

6 LMEs are regions of ocean and coastal space that encompass river basins and estuaries and extend out to the 
seaward boundary of continental shelves and the seaward margins of coastal current systems. LMEs are 
relatively large regions that have been delineated according to continuities in their physical and biological 
characteristics, including inter alia: bathymetry, hydrography, productivity and trophically dependent 
populations. United Nations Atlas of the Oceans, Large Marine Ecosystems (LMEs) (2006 [cited 10 October 
2006]); available from 
http://www.oceansatlas.org/servlet/CDSServlet?status=ND0xMjcyNyZjdG5faW5mb192aWV3X3NpemU9Y
3RuX2luZm9fdmlld19mdWxsJjY9ZW4mMzM9KiYzNz1rb3M~ 
7 Wilkinson C. et al., Global International Waters Assessment. South China Sea, GIWA Regional Assessment 
54 (University of Kalmar on behalf of United Nations Environment Programme, 2005). 
8 United Nations, op cit, note 5, Article 122. 
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the ocean by a narrow outlet or consisting entirely or primarily of 
the territorial seas and exclusive economic zones of two or more 
coastal States.

The SCS covers an area of around 3,500,000 square kilometers of the Pacific Ocean. 

Within this sea, there are over 200 identified islands and reefs. It is, however, generally agreed 

that most of these features are not suitable for human habitation but may be of vital economic, 

strategic, political and legal importance to the States of the region and beyond. 

Figure 1: The South China Sea region. 
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Source: South China Sea-Reference Map-Us CIA ([cited 31 July 2006]); available from 
              http://community.middlebury.edu/~scs/maps/South%20China%20Sea-reference%20map- 
              US%20CIA.jpg. 

These islands are grouped into four mid-ocean groups of islands, namely: (i) the Pratas 

Islands, (ii) the Paracel Islands; (iii) the Spratly Islands, and (iv) Macclesfield bank.9 Most of 

the islands are within the Spratly Islands group which spreads over an 810 by 900 square 

kilometer area covering some 175 identified insular features. The largest one is Taiping Island 

(Itu Aba) at just over 1.3 kilometers long and with its highest elevation at 3.8 meters.10

 B.  The importance of the South China Sea region 

a) Strategic points 

The SCS contains some of the world’s busiest international sea lanes11 which link 

Northeast Asia and the Western Pacific to the Indian Ocean and the Middle East (Figure 2). 

More than 41,000 ships a year pass through the SCS.12 Over half of the world’s annual 

merchant-fleet tonnage passes through the region’s waters. Tanker traffic through the Strait of 

Malacca at the Southwestern end of the SCS is more than three times greater than the Suez 

Canal traffic, and well over five times more than the traffic of the Panama Canal.13 More than 

80 percent of the oil imported by Japan, South Korea, and Taiwan transits through this area14

and oil consumption among developing States is expected to rise annually on average. Almost 

all of this additional Asian oil demand, as well as Japan's oil needs, will need to be imported 

from the Middle East and Africa, most of which will pass through the strategic Strait of 

9 Christopher C. Joyner, Toward a Spratly Resource Development Authority: Procursor Agreements and 
Confidence Building Measures, ed. Myron H. Norquist and John Norton Moroe, Security Flashpoints: Oil, 
Islands, Sea Access and Military Confrontation (1997). 
10 Stein Tonnesson, "Locating the South China Sea," in Locating Southeast Asia: Geographies of Knowledge 
and Politics of Space, ed. Paul Kratoska, Henk Schulte Nordholt, and Remco Raben (Ohio University Press, 
March 2005). 
11 David Rosenberg, "Environmental Pollution around the South China Sea: Developing a Regional 
Response," Contemporary Southeast Asia 21, no. 1 (1999). 
12 Ji Guoxing, "Rough Waters in the South China Sea: Navigation Issues and Confidence-Building 
Measures," (East-West Center, 2001). 
13 Erik Kreil, South China Sea (March 2006 [cited 24 April 2006]); available from 
http://www.eia.doe.gov/emeu/cabs/South_China_Sea/pdf.pdf. 
14 Scott Snyder, Brad Glosserman, and Ralph A. Cossa, "Confidence Building Measures in the SCS," Issue 
and Insights 2 (2001). 

15

Malacca into the SCS. Supertankers going to Japan will pass through the wider Lombok 

Straight east of Bali. This adds to the strategic importance of the SCS which also contains oil  

                      

Figure 2: The two main traffic routes in the SCS region linking Europe and the Middle East to
                 Asia.

Source: Joseph Morgan and Mark Valencia, eds., Atlas for Marine Policy in Southeast Asian Seas  
              (Berkeley, CA: University of California Press, 1983).    

and gas resources located near large energy-consuming States.15 Therefore, exercising 

sovereign control over some of the islands in the area creates the opportunity for gaining a 

central and commanding position in the region. For this reason, the Pratas Islands, the Paracel 

Islands and the Spratly Islands are the most strategically important island groups in the SCS.16

In addition to the importance of the SCS for international trade and commerce, the sea 

lanes of communication in the SCS are also utilized for military purposes. The United States 

has always recognized and defended the traditional freedoms of navigation and over flight on 

15 David Rosenberg, Environmental Pollution around the South China Sea: Developing a Regional Response 
to a Regional Problem, ed. Anne Casson, vol. 20, Resource Management in Asia-Pacific Working Paper
(Canberra: Resource Management in Asia-Pacific Project, Division of Pacific and Asian History, Research 
School for Pacific and Asian Studies, The Australian National University, 1999). 
16 Kuan-Hsiung Wang, "Bridge over Troubled Waters: Fisheries Cooperation as a Resolution to the South 
China Sea Conflicts," The Pacific Review 14, no. 4 (2001). 

Annex 279(bis)



14

Source: South China Sea-Reference Map-Us CIA ([cited 31 July 2006]); available from 
              http://community.middlebury.edu/~scs/maps/South%20China%20Sea-reference%20map- 
              US%20CIA.jpg. 

These islands are grouped into four mid-ocean groups of islands, namely: (i) the Pratas 
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9 Christopher C. Joyner, Toward a Spratly Resource Development Authority: Procursor Agreements and 
Confidence Building Measures, ed. Myron H. Norquist and John Norton Moroe, Security Flashpoints: Oil, 
Islands, Sea Access and Military Confrontation (1997). 
10 Stein Tonnesson, "Locating the South China Sea," in Locating Southeast Asia: Geographies of Knowledge 
and Politics of Space, ed. Paul Kratoska, Henk Schulte Nordholt, and Remco Raben (Ohio University Press, 
March 2005). 
11 David Rosenberg, "Environmental Pollution around the South China Sea: Developing a Regional 
Response," Contemporary Southeast Asia 21, no. 1 (1999). 
12 Ji Guoxing, "Rough Waters in the South China Sea: Navigation Issues and Confidence-Building 
Measures," (East-West Center, 2001). 
13 Erik Kreil, South China Sea (March 2006 [cited 24 April 2006]); available from 
http://www.eia.doe.gov/emeu/cabs/South_China_Sea/pdf.pdf. 
14 Scott Snyder, Brad Glosserman, and Ralph A. Cossa, "Confidence Building Measures in the SCS," Issue 
and Insights 2 (2001). 
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Malacca into the SCS. Supertankers going to Japan will pass through the wider Lombok 

Straight east of Bali. This adds to the strategic importance of the SCS which also contains oil  

                      

Figure 2: The two main traffic routes in the SCS region linking Europe and the Middle East to
                 Asia.

Source: Joseph Morgan and Mark Valencia, eds., Atlas for Marine Policy in Southeast Asian Seas  
              (Berkeley, CA: University of California Press, 1983).    

and gas resources located near large energy-consuming States.15 Therefore, exercising 

sovereign control over some of the islands in the area creates the opportunity for gaining a 

central and commanding position in the region. For this reason, the Pratas Islands, the Paracel 

Islands and the Spratly Islands are the most strategically important island groups in the SCS.16

In addition to the importance of the SCS for international trade and commerce, the sea 

lanes of communication in the SCS are also utilized for military purposes. The United States 

has always recognized and defended the traditional freedoms of navigation and over flight on 

15 David Rosenberg, Environmental Pollution around the South China Sea: Developing a Regional Response 
to a Regional Problem, ed. Anne Casson, vol. 20, Resource Management in Asia-Pacific Working Paper
(Canberra: Resource Management in Asia-Pacific Project, Division of Pacific and Asian History, Research 
School for Pacific and Asian Studies, The Australian National University, 1999). 
16 Kuan-Hsiung Wang, "Bridge over Troubled Waters: Fisheries Cooperation as a Resolution to the South 
China Sea Conflicts," The Pacific Review 14, no. 4 (2001). 
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and over the world’s oceans for military and commercial purposes.17 For more than 20 years, 

the U.S. Freedom of Navigation Program has ensured that excessive coastal State claims over 

the world’s oceans and airspace are repeatedly challenged.18 For the United States, freedom 

and safety of navigation and over flight in the SCS region are critical strategic interests 

because the SCS can be used as a transit point and operating area for the United States Navy 

and Air Force between military bases in Asia and the Indian Ocean as well as the Persian Gulf 

areas.19

b) Hydrocarbon resources

Hydrocarbon resources are the most important non-living resources in the SCS. It is 

widely known for its rich oil and gas reservoirs which have been discovered in most parts of 

the SCS20 (Figure 3). The discovery in the region has made Indonesia one of the world’s 

leading oil exporting States, and the combination of onshore and offshore petroleum has given 

Brunei the highest per capita gross national production in the region.21 For the other States, the 

revenue from oil and gas activities has also contributed considerably to the continuous increase 

in their national economic growth. Accordingly, these high rates of economic growth naturally 

lead to a corresponding increase in resource consumption.22 However, the extent of 

hydrocarbon resource deposits remains unclear. This is primarily due to the absence of a full 

assessment, particularly in the Spratly Islands area, the biggest group of islands. Nevertheless, 

a 1995 study by Russia's Research Institute of Geology of Foreign Countries estimates that an 

equivalent of 6 billion barrels of oil might be located in the Spratly Islands area, of which 70 

percent would be natural gas. On the other hand, Chinese media have referred to the SCS as  

17 National Oceanic and Atmospheric Administration, Freedom of Navigation (16 August 2006 [cited 17 
November 2006]); available from 
http://www.publicaffairs.noaa.gov/oceanreport/freedomnav.html 
18 William S. Cohen, “Annual Report to the President and the Congress,” (Washington D.C., 2000).
19 Dong Manh Nguyen, "Settlement of Disputes under the 1982 United Nations Convention on the Law of the 
Sea: The Case of the South China Sea Dispute," (New York: UN-Nippon Foundation Fellowship on the Law 
of the Sea, 2005). 
20 Robert Catley and Makmur Keliat, Spratlys: The Dispute in the South China Sea (Brookfield: Ashgate, 
1997). 
21 Mark Valencia and Douglas M. Johnston, Pacific Ocean Boundary Problems: Status and Solutions
(Martinus Nijhoff, April 1991). 
22 Nguyen, op cit, note 19. 
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Figure 3: Drilling sites in the SCS region. 

Source: Yu Ninjie, "South China Sea," (National Geographic, 1998). 

"the second Persian Gulf," and some Chinese specialists have asserted that the SCS could 

contain as much as 130 billion barrels of oil and natural gas.23

23 Scott Snyder, The South China Sea Dispute. Prospects for Preventive Diplomacy (August 1996 [cited 13 
March 2006]); available from http://www.usip.org/pubs/specialreports/early/snyder/South_China_Sea1.html. 
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It is for these reasons that many littoral States have tried to occupy islands in the area in 

order to claim rights for future negotiations to these hydrocarbon resources. Competition for 

them could conceivably trigger war.24

c) Fisheries resources 

Because of the extensive continental shelves, relatively shallow depths, and the influx 

of numerous large continental rivers, the SCS is a highly productive body of water in terms of 

fisheries and other marine living resources.25 In addition to this, habitats in the SCS include 

mangrove forests, seagrass beds, coral reefs and soft-bottom communities, all of which may 

host highly productive ecosystems. The SCS is considered a Class II, moderately high 

productivity (150-300 gC/m2-yr) ecosystem based on Sea-viewing Wide Field-of-view Sensor 

(SeaWiFS26) global primary productivity estimates.27 High productivity levels are found in 

gulfs, along the coast, and in reef and seagrass areas, commonly in the Philippines portion of 

the LME.28  
 

The SCS has also the world’s highest level of bio-diversity.29 According to a Chinese 

study, species abundance in the SCS region includes: 1,027 fish, 91 shrimp and 73 cephalopod 

species in the Northern continental shelf; approximately 205 fish and 96 shrimp species in the 

continental slope, and more than 520 fish species around the islands and reefs of the Southern 

24 Wang, op cit, note 16. 
25 Stephen W. Ritterbush, "Marine Resources and the Potential for Conflict in the South China Sea," The 
Fletcher Forum 2 (1978). 
26 SeaWiFS Project is to provide quantitative data on global ocean bio-optical properties to the Earth Science 
Community by deriving the concentration of phytoplankton which is primary producer from satellite 
observation and quantification of ocean color, i.e. the more phytoplankton present, the greater the 
concentration of plant pigments and the greener the water which also means the higher  productivity. 
NASA, Background of the SeaWiFS Project (2006 [16 October 2006]); available from 
http://oceancolor.gsfc.nasa.gov/SeaWiFS/BACKGROUND/SEAWIFS_BACKGROUND.html 
27 LME, LME 36: South China Sea. Large Marine Ecosystems of the World (2 March 2004 [cited 28 April 
2006]); available from http://na.nefsc.noaa.gov/lme/text/lme36.htm. 
28 Ibid. 
29 Talaue-McManus L., Transboundary Diagnostic Analysis for the South China Sea, vol. 14, EAS/RCU 
Technical Report Series (Bangkok, Thailand: UNEP, 2000). 
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waters.30 The fisheries resources of the SCS are of great local, national and international 

importance as well as being a major contributor to both food and income.31 In total, the SCS 

produces around 5 million tones of catch each year, some 10% of the total global catch.32

According to Food and Agriculture Organization (FAO) fishery statistics, the SCS is 

grouped in Area 71 which is dominated by a large continental shelf area (Figure 4). Area 71 is 

bordered in the North by Southeast Asian States and in the Southeast by Indonesia and 

Australia. The majority of this shelf area lies within the EEZ's of Southeast Asian States, 

reflected in the major contribution these States make to the total production of the area.33 The 

total fishery production from Area 71 States in the SCS region during the period 1994-2003 is 

summarized in Figure 5 and Annex 1. It is obvious that the production has continuously 

increased over the years, which manifests its importance as an economic sector in the region. 

30 Jin Xianshi, "Marine Fishery Resources and Management in China" (paper presented at the ICFO Seminar, 
Qingdao, China, 25-29 October 2000). 
31 Wilkinson C. et al., Global International Waters Assessment. South China Sea, GIWA Regional Assessment 
54. 
32 LME, op cit, note 27. 
33 Fishery Resources Division FAO Marine Resources Service, Review of the State of World Fishery 
Resources: Marine Fisheries, vol. 920, FAO Fisheries Circular (Rome: FAO, 1997). 
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Figure 4: Western Central Pacific, Area 71, of FAO fishery statistic. 

Source: FAO, Area 71: Pacific Western Central (2003 [cited 25 June 2006]); available from  
              http://www.oceansatlas.com/servlet/CDSServlet?status=ND0zMTIyLjMxNDAmNj1lbi  
              YzMz13ZWItc2l0ZXMmMzc9aW5mbw~~.    
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Figure 5: Total fishery production (Metric tones) obtained from the Western Central  
                 Pacific by States in the SCS region. 

Source: FAO, FAOStat Data - Fish Production (23 August 2005 [cited 8 May 2006]);  
              available from http://faostat.fao.org/faostat/form?collection=Fishes& Domain=  
              FishCatch& servlet=1&hasbulk=0&version=ext&language=EN     
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 C.  The disputes in the South China Sea region 

 The SCS disputes fall in two categories: maritime boundary disputes and territorial 

disputes.34 Because the LOSC allows for a State's Exclusive Economic Zone (EEZ) to extend 

200 nautical miles from the territorial sea baseline (Figure 6), States surrounding the SCS wish 

to avail themselves of the largest possible area of jurisdiction. Competing maritime boundary 

and territorial claims over the SCS and its resources are numerous; especially for the People's 

Republic of China (PRC) which claims almost the entire SCS (Figure 7). Territorial issues in 

the SCS, especially in the Spratly Islands and Paracel Islands, can be summarized as follows: 

Brunei:  Brunei, the latest State to become involved with the SCS disputes, does not claim any 

of the islands, but does claim part of the SCS as its continental shelf and EEZ on the basis of 

the LOSC. In 1984, it declared an EEZ that includes Louisa Reef which is in the Southern part 

of the Spratly Islands.35

Cambodia:  Cambodia does not claim any of the islands but claims part of the Gulf of 

Thailand as its continental shelf and EEZ, a claim which overlaps with Thailand’s claim. As of 

September 2006, this dispute has not been settled.36

People’s Republic of China:  China refers to the Spratly Islands as the Nansha Islands and 

claims sovereignty over the islands and most of the SCS based on historical grounds, by 

referring to archaeological finds and ancient documents.37 These include the naval expeditions 

to the Spratly Islands by the Han Dynasty in 111 AD and the Ming Dynasty from 1403-1433 

AD. Chinese fishermen and merchants have worked in the region over time. In the 19th and 

early 20th century, China asserted claims to the Paracel Islands. During World War II, the 

islands were claimed by the Japanese. In 1947, China produced a map with 9 undefined dotted 

lines, and claimed all of the islands within these lines. 

34 Nguyen, op cit, note 19. 
35 United States Energy Information Administration, "South China Sea Region," (1998). 
36 Tonnesson, op cit, note 10. 
37 Stein Tonnesson, "The History of the Dispute," in War or Peace in the SCS, ed. Timo Kivimaki (2002). 
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Figure 6: Zones delimitation according to the LOSC (Part V). 

Source:  Martin Tsamenyi, "Zones delimitation according to the LOSC" (Slide presented on  
               “The Law of the Sea” course at the University of Wollongong, Australia, 26-30 June 2006). 
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Figure 7: Claimants of Spratly Islands.  

Source: Mark J. Valencia, Jon M. Van Dyke, and Noel A. Ludwig, Sharing the Resources of the South  
             China Sea (The Hague; Boston: Cambridge, MA: M. Nijhoff Publishers; Sold and distributed  
             in the U.S.A. and Canada by Kluwer Law International, c1997), p. 254. 

A 1992 Chinese law restated its claims in the region. China refers to the Paracel Islands as the 

Xisha Islands, and includes them as part of its Hainan Island Province.38 Its claims have been 

disputed with many States in the region.     

Indonesia:  Indonesia does not claim any of the Spratly Islands.39 Its ownership of the natural 

gas-rich fields offshore of the Natuna Islands was undisputed until China released an official 

map with unclear maritime boundaries indicating that Chinese claimed waters in the SCS which 

may extend into Indonesia’s EEZ and continental shelf, including the waters Northeast of the 

38 Greg Austin, China's Ocean Frontier: International Law, Military Force, and National Development
(Allen & Unwin, 1998); United States Energy Information Administration, op cit, note 35. 
39 United States Energy Information Administration, op cit, note 35. 
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Natuna Islands.40 In 1996, Indonesia responded by choosing the Natuna Islands region as the 

site of its largest military exercises to date. Since then, drilling in the natural gas fields has 

proceeded without protest from China.41

Malaysia:  The Malaysian claims in the SCS are based on the continental shelf principle of the 

LOSC and have clearly defined coordinates. Malaysia has occupied three of these islands that it 

considers situated on its continental shelf42 although boundary lines are simply drawn 

perpendicularly from two extreme points on the Brunei coastlines.43 It has tried to build up one 

atoll by bringing soil from the mainland and has built a hotel.44

Philippines:  The Philippine claims have clearly defined coordinates, both based upon 

proximity and the explorations of a Philippine explorer in 1956. In 1971, the Philippines 

officially claimed 8 islands that it refers to as the Kalayaan, partly on the basis of this 

exploration. It asserted that those islands were not part of the Spratly Islands and had not 

belonged to anybody, thus were open to be claimed. They were designated as part of Palawan 

Province in 1972.45 The Philippines also has a dispute with PRC over the Malampaya and 

Camago gas fields and Scarborough Shoal.46

Singapore:  Singapore claims sovereignty over Pulau Pedra Branca or Pulan Batu Putin, a 

claim which overlaps with Malaysia’s. The disputes had been brought to the International Court 

of Justice in February 2003. After consideration, the Court found Singapore’s claim to effective 

occupation and control from 1965 (its date of independence) to the date Malaysia’s protest in 

1979 to be legitimate. In addition, the Court also found that having built a light house, under 

British rule in 1851, demonstrated that British Singapore did have a physical presence, and it is 

true that Malaysia did not have a clear relationship with the islands for the entirety of the 

40 Austin, op cit, note 38; United States Energy Information Administration, op cit, note 35. 
41 Kreil, op cit, note 13. 
42 Austin, op cit, note 38; United States Energy Information Administration, op cit, note 35. 
43 Hasjim Djalal, "South China Sea Island Disputes," Raffles Bulletin of Zoology Supplement No.8 (2000). 
44 United States Energy Information Administration, op cit, note 35. 
45 Austin, op cit, note 38; United States Energy Information Administration, op cit, note 35. 
46 Tonnesson, op cit, note 10. 
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site of its largest military exercises to date. Since then, drilling in the natural gas fields has 

proceeded without protest from China.41
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40 Austin, op cit, note 38; United States Energy Information Administration, op cit, note 35. 
41 Kreil, op cit, note 13. 
42 Austin, op cit, note 38; United States Energy Information Administration, op cit, note 35. 
43 Hasjim Djalal, "South China Sea Island Disputes," Raffles Bulletin of Zoology Supplement No.8 (2000). 
44 United States Energy Information Administration, op cit, note 35. 
45 Austin, op cit, note 38; United States Energy Information Administration, op cit, note 35. 
46 Tonnesson, op cit, note 10. 
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relevant period of time. For those reasons the Court unanimously found that Singapore reserves 

sovereignty over Pulau Pedra Branca.47

Taiwan:  Taiwan’s claims in the SCS are similar to those of China and are based on the same 

principles.48 Taiwan has occupied Itu Aba for two decades but has not expanded its 

occupation.49 As with China, Taiwan’s claims are also not clearly defined.50

Thailand:  Thailand does not claim any of the islands in the SCS, but has had disputes over 

some parts of the Gulf of Thailand with Cambodia and Vietnam with respect to overlapping 

EEZ and continental shelf claims.51 Overlapping claims between Thailand and Vietnam were 

settled on 9 August 1997, when Thailand signed an agreement with Vietnam on the 

delimitation of the maritime boundary in the Gulf of Thailand. This agreement was protested by 

Cambodia, through a note of verbal of the Ministry of Foreign Affairs and International 

Cooperation addressed to the Secretary General of the United Nations and dated 28 May 1998. 

The note outlined the position of Cambodia on the delimitation of the maritime boundary 

between Thailand and Vietnam. The note stated that Cambodia has never accepted the maritime 

boundary delimitation proclaimed by Thailand and Vietnam and that the latter constituted a 

violation of Cambodian sovereignty and its right in its EEZ and on its continental shelf in this 

part of the Gulf of Thailand. Accordingly, the maritime delimitation is without prejudice to, and 

does not affect the rights and legitimate interests of Cambodia in the area.52 This principle is 

codified by Article 34 of the 1969 Vienna Convention on the Law of Treaties, which prescribes 

47 International Court of Justice, Sovereignty Over Pedra Branca/Pulau Putch, Middle Rocks and South 
Ledge, Malaysia/Singapore (20 November 2005 [cited 12 October 2006]); available from 
http://www.amun.org/final/05/ICJ-ICJOpinion-
25.pdf#search=%22american%20model%20united%20nations%20international%20court%20of%20justice%
20november%2020%22 
48 Djalal, op cit, note 43; United States Energy Information Administration, op cit, note 35. 
49 Djalal, op cit, note 43. 
50 David Rosenberg, The South China Sea (1999 [cited 13 March 2006]); available from 
http://community.middlebury.edu/~scs/why.html. 
51 Kreil, op cit, note 13; Poungthong Onoora, Handbook for Enforcement of International Fisheries Law, vol. 
5, Technical Paper (Bangkok, Thailand: Department of Fisheries, 2004). 
52 Mom Ravin, “Law of the Sea: Maritime Boundaries and Dispute Settlement Mechanisms,” (New York: 
UN-Nippon Foundation Fellowship on the Law of the Sea, 2005). 
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that “treaty does not create either obligations or rights for a third State without its consent.”53

As of date, the claims have not yet been resolved with Cambodia54 (Figure 8). 

  Figure 8: EEZ claims in the Gulf of Thailand. 

Source: Bradley, R.E., Pratt, M.A. and Schofield, C.H. "Jane’s Exclusive Economic Zones 2002-2003,  
                Coulsdon: Jane’s Information Group (year book, M.A. Pratt editor), p. 43. 

53 United Nations, Treaty Series, vol. 1155, p. 331.
54 Onoora, op cit, note 51. 
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Vietnam: Vietnamese claims are based on history and the continental shelf principle of the 

LOSC.55 It claims the entire Spratly Islands as an offshore district of province Khanh Hoa. The 

Vietnamese have followed the Chinese in using archaeological evidence to bolster sovereignty 

claims. In 1930, France claimed the Spratly Islands and Paracel Islands on behalf of its then-

colony Vietnam.56 Vietnam has occupied a number of the Spratly Islands as well as the Paracel 

Islands which were seized by the PRC in 1974.57 However, Vietnam and the PRC have 

resolved their disputes over areas in the Gulf of Tonkin to the South of China’s Guangdong 

Province. In December 2000, they signed an agreement which delineated the boundary between 

their EEZs, opening the way for oil and gas exploration.58

Association of South East Asian Nations (ASEAN) in general, and Malaysia in 

particular, have been keen to ensure that the territorial disputes within the SCS do not escalate 

into armed conflict. Joint Development Authorities have been setup in areas of overlapping 

claims to jointly develop as well as explore the areas and ensure profit shoring without settling 

the issue of sovereignty over the area59 particularly in the Gulf of Thailand where the 

cooperative agreements were signed for the Malaysia-Thai and Malaysia-Vietnam Joint 

Development Areas.60

55 Austin, op cit, note 38. 
56 United States Energy Information Administration, op cit, note 35. 
57 Rosenberg, op cit, note 50. 
58 Kreil, op cit, note 13. 
59 Tonnesson, op cit, note 10. 
60 Kreil, op cit, note 13. 
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Part II  Pelagic Fisheries in the South China Sea Region 

A.  Fisheries status in the South China Sea region 

 

Fisheries play a very important role in the food security and economies of the majority 

of States in the SCS region. The average per capita consumption of fish in East and Southeast 

Asia during the period 2000-2003 was 26.1 kg/year. This is much higher than the world 

average of 16.3 kg/year (Table 1). This reflects the importance of fish in food security, as well 

as the general preference for fish as a source of protein in the region. 

Fisheries also contribute to the employment and income of millions of people in the 

region. In 1994, the estimated numbers of full and part-time fishers engaged in marine and 

inland fisheries were 8.7 million and 1.7 million, respectively. According to FAO's findings, 

around 85% of the world's fishers are concentrated in Asia, particularly in the SCS region, 

compared to 77% in 1970. China has the largest number of fishers followed by Vietnam, 

Indonesia and the Philippines. In total, at least 31 million people are engaged in the fisheries 

sector (including aquaculture) and related industries in the region.61

 Furthermore, fisheries play an important role in the economies and international trade 

of many States in the SCS region. Development of fisheries in the region has been much 

influenced by the global market. This has been reflected by the rapid development of trawl 

fisheries in Southeast Asia in the 1970s targeting shrimp for export, the relatively fast 

development in the early 1980s of purse seine fisheries targeting tuna for canning, and of tuna 

longlining since the mid 1980s which target tuna for the fresh sashimi markets.62 During the 

period 2001-2003, China and Thailand, respectively were the top two global exporters of 

fishery commodities. 

61 FAO, Numbers of Fishers, 1970-1995, 2 ed., vol. 929, FAO Fisheries Circular (1999). 
62 Fishery Resources Division FAO Marine Resources Service, op cit, note 33. 
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Table 1: Fish as seafood supply per capita by States in the SCS region.
     

Fish, Seafood Year  
Supply/Capita/Year (Kilogram) 2000 2001 2002 2003  

  Brunei Darussalam 39 27 26.4 25.8  
  China 25.7 25.8 25.6 25.4  
  Cambodia 21 28.4 27.8 27.1  
  Indonesia 20.3 21 20.8 20.5  
  Malaysia 60.4 58.1 57 55.9  
  Philippines 29.7 29.8 29.3 28.8  
  Thailand 30.6 31.3 30.9 30.6  
  Vietnam 19 17.9 17.7 17.5  
  East & South East Asia 25.3 26.7 26.3 26  
  World 16.2 16.5 16.3 16.1  

Source: FAO, FAOStat Data - Food Supply (3 March 2006 [cited 29 May 2006]); available  
              from http://faostat.fao.org/faostat/form?collection=FS.NonPrimaryLivestockAnd  
              Products&Domain=FS&servlet=1&hasbulk=0&version=ext&language=EN.

In addition, some States in the region are in the top world group of exporters, namely: 

Vietnam, Indonesia, and Taiwan. The total value of average annual fishery commodities 

exported by States in the region was more than 15 billion USD.63 However, there are also a 

number of States that rely on imported fish and fishery products to serve their domestic 

demands.64

Since 1945, fisheries - in particular marine capture fisheries - have developed 

significantly and have rapidly expanded in many developing States of the region, especially 

China. This development is due to the following factors: 

• The introduction of modern technologies and techniques for fishing such as the 
widely used monofilament nylon gill net in the small-scale fisheries and the trawl 
net in the commercial fisheries sub-sectors;  

• The increased motorization of fisheries boats; 

• Technical assistance rendered by donors and multilateral agencies such as FAO; 

63 FAO Fisheries Department, Yearbooks of Fishery Statistics: Summary Tables (FAO, 2003 [cited 8 June 
2006]); available from ftp://ftp.fao.org/FI/STAT/summary/default.htm. 
64 Deb Menasveta, APFIC : Its Changing Role, vol. 5, Rap Publication (Bangkok, Thailand: APFIC, 2000). 
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• Inflow of capital investment for required infrastructures; 

• The discovery of new fishing grounds in offshore waters; and 

• The recognition of the fisheries contributions by Governments and their common 
policy of strengthening the fisheries sector. 65

The fishing gears employed in the SCS are many and varied, including several kinds of 

trawlers, purse seines, other encircling nets, lift nets, gill nets, bagnets, castnets, beach seines, 

surface longlines, bottom longlines, hook and line, trolling lines, several kinds of stake traps, 

fish pots, etc.66

According to the University of British Columbia Fisheries Center, the landing fish 

catch statistics in the SCS region shows a 10-year trend increase in total catch, from 4.7 

million tons in 1994 to 5.6 million tons in 2003 (Figure 9 and Annex 2). The average level is 

about 5 million tons. Four of the States in the region - China, Indonesia, Thailand and Vietnam 

- are among the top 5 shrimp producers of the world.67 There is also a high catch percentage 

for miscellaneous coastal fishes and pelagic fishes (tuna, yellowfin, big eye and skipjack).68

Global International Waters Assessment (GIWA69) characterizes the SCS as severely impacted 

in terms of overfishing, with severe socioeconomic and community consequences, excessive 

bycatch and discards, and destructive fishing practices, which include cyanide and dynamite 

fishing, and the use of small-meshed nets. These impacts show no change.70

65 Deb Menasveta, "Fisheries Management in the Exclusive Economic Zones of Southeast Asia before and 
after Rio and the Prospects for Regional Cooperation," Foreign Relation Journal 9, no. 2 (1994). 
66 John C. Marr, Fishery and Resource Management in Southeast Asia (Washington: Resources for the 
Future, 1976). 
67 GLOBEFISH, World Shrimp Markets 2004 (October 2004 [cited 6 Jun 2006]); available from 
http://www.globefish.org/files/SHRIMPMadrid_171.pdf. 
68 FAO, Trends in Oceanic Captures and Clustering of Large Marine Ecosystems-2 Studies Based on the 
FAO Capture Database, vol. 435, FAO Fisheries Technical Paper (FAO, 2003). 
69 GIWA is a water program led by the United Nations Environment Program (UNEP) and has the objective 
to produce a comprehensive and integrated global assessment of international waters.  
GIWA, GIWA in brief (8 July 2004 [cited 12 October 2006]); available from 
http://www.giwa.net/giwafact/giwa_in_brief.phtml
70 GIWA, Challenges to International Waters; Regional Assessments in a Global Perspective (United Nations 
Environment Programme, 2006). 

Annex 279(bis)



30

Table 1: Fish as seafood supply per capita by States in the SCS region.
     

Fish, Seafood Year  
Supply/Capita/Year (Kilogram) 2000 2001 2002 2003  

  Brunei Darussalam 39 27 26.4 25.8  
  China 25.7 25.8 25.6 25.4  
  Cambodia 21 28.4 27.8 27.1  
  Indonesia 20.3 21 20.8 20.5  
  Malaysia 60.4 58.1 57 55.9  
  Philippines 29.7 29.8 29.3 28.8  
  Thailand 30.6 31.3 30.9 30.6  
  Vietnam 19 17.9 17.7 17.5  
  East & South East Asia 25.3 26.7 26.3 26  
  World 16.2 16.5 16.3 16.1  

Source: FAO, FAOStat Data - Food Supply (3 March 2006 [cited 29 May 2006]); available  
              from http://faostat.fao.org/faostat/form?collection=FS.NonPrimaryLivestockAnd  
              Products&Domain=FS&servlet=1&hasbulk=0&version=ext&language=EN.

In addition, some States in the region are in the top world group of exporters, namely: 

Vietnam, Indonesia, and Taiwan. The total value of average annual fishery commodities 

exported by States in the region was more than 15 billion USD.63 However, there are also a 

number of States that rely on imported fish and fishery products to serve their domestic 

demands.64

Since 1945, fisheries - in particular marine capture fisheries - have developed 

significantly and have rapidly expanded in many developing States of the region, especially 

China. This development is due to the following factors: 

• The introduction of modern technologies and techniques for fishing such as the 
widely used monofilament nylon gill net in the small-scale fisheries and the trawl 
net in the commercial fisheries sub-sectors;  

• The increased motorization of fisheries boats; 

• Technical assistance rendered by donors and multilateral agencies such as FAO; 

63 FAO Fisheries Department, Yearbooks of Fishery Statistics: Summary Tables (FAO, 2003 [cited 8 June 
2006]); available from ftp://ftp.fao.org/FI/STAT/summary/default.htm. 
64 Deb Menasveta, APFIC : Its Changing Role, vol. 5, Rap Publication (Bangkok, Thailand: APFIC, 2000). 

31

• Inflow of capital investment for required infrastructures; 

• The discovery of new fishing grounds in offshore waters; and 

• The recognition of the fisheries contributions by Governments and their common 
policy of strengthening the fisheries sector. 65

The fishing gears employed in the SCS are many and varied, including several kinds of 

trawlers, purse seines, other encircling nets, lift nets, gill nets, bagnets, castnets, beach seines, 

surface longlines, bottom longlines, hook and line, trolling lines, several kinds of stake traps, 

fish pots, etc.66

According to the University of British Columbia Fisheries Center, the landing fish 

catch statistics in the SCS region shows a 10-year trend increase in total catch, from 4.7 

million tons in 1994 to 5.6 million tons in 2003 (Figure 9 and Annex 2). The average level is 

about 5 million tons. Four of the States in the region - China, Indonesia, Thailand and Vietnam 

- are among the top 5 shrimp producers of the world.67 There is also a high catch percentage 

for miscellaneous coastal fishes and pelagic fishes (tuna, yellowfin, big eye and skipjack).68

Global International Waters Assessment (GIWA69) characterizes the SCS as severely impacted 

in terms of overfishing, with severe socioeconomic and community consequences, excessive 

bycatch and discards, and destructive fishing practices, which include cyanide and dynamite 

fishing, and the use of small-meshed nets. These impacts show no change.70

65 Deb Menasveta, "Fisheries Management in the Exclusive Economic Zones of Southeast Asia before and 
after Rio and the Prospects for Regional Cooperation," Foreign Relation Journal 9, no. 2 (1994). 
66 John C. Marr, Fishery and Resource Management in Southeast Asia (Washington: Resources for the 
Future, 1976). 
67 GLOBEFISH, World Shrimp Markets 2004 (October 2004 [cited 6 Jun 2006]); available from 
http://www.globefish.org/files/SHRIMPMadrid_171.pdf. 
68 FAO, Trends in Oceanic Captures and Clustering of Large Marine Ecosystems-2 Studies Based on the 
FAO Capture Database, vol. 435, FAO Fisheries Technical Paper (FAO, 2003). 
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70 GIWA, Challenges to International Waters; Regional Assessments in a Global Perspective (United Nations 
Environment Programme, 2006). 
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In addition to the above, 2/3 of the major fish species are overexploited. The carefully 

constructed fishing regimes could result in increased catches.71 However, there are the deeper 

coralline areas and those situated in the central part of the sea that is currently exploited, and 

thus there is potential to increase production despite the certain difficulties posed by fishing in 

these areas.72
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Figure 9: Landing fish catch (Metric tones) in the SCS region. 

Source: University of British Columbia Fisheries Center, Landings in South China Sea (2005 [cited  
              17 May 2006]); available from http://saup.fisheries.ubc.ca/TrophicLevel/LMETaxon.aspx? 
              lme=36&fao=0&Name=South%20China%20Sea&typeOut=4. 

71 Daniel Pauly and Villy Christensen, "Stratified Models of Large Marine Ecosystems: A General Approach 
and an Application to the South China Sea," in Large Marine Ecosystems: Stress, Mitigation, and 
Sustainability, ed. Kenneth Sherman (Washington, D.C.: American Association for the Advancement of 
Science, 1993). 
72 Alcala A.C., "Fish Yields of Coral Reefs of Sumilon Island, Central Philippines," Nat. Resource Counc. 
Philipp. Res. Bull. 36, no. 1 (1981); White A.T., "Two Community-Based Marine Reserves: Lessons for 
Coastal Management," in Coastal Area Management in Southeast Asia: Policies, Management Strategies and 
Case Studies, ed. T.E. Chua and D. Pauly, ICLARM Conference Proceedings (1989). 
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 B.  Status of pelagic resources and fisheries in the South China Sea region

 The SCS is one of the most important and abundant commercial fisheries in the world. 

Shared stocks of pelagic fish such as scads and mackerels, and highly migratory species such 

as tuna and tuna-like stocks are the most common commercial stocks in this region.73

In the SCS, there are 28 potential shared fish stocks, several of which are fished by two 

or more States. They are mainly neritic and small pelagic species, including scads (Decapterus

spp.), trevallies (Caranx spp.), torpedo scad (Megalaspis cordyla), sardines (Sardinella spp.), 

anchovies (Stolephorus spp.), Spanish mackerel (Scomberomorus spp.) and mackerels 

(Rastrelliger spp.).74 Major small pelagic species in the SCS are outlined in Annex 3. 

The small pelagic fish production obtained from the Western Central Pacific, which 

mainly includes the SCS, by the States of the region has increased continuously from about 1.4 

million tones in 1994 to about 1.9 million tones in 2003 (Figure 10 and Annex 4). Indonesia, 

the Philippines and Thailand have been the most important producers. The main fishing gear 

for small pelagic fish in this region is the purse seine, followed by the paired trawler. However, 

in a study of small pelagic fisheries, it was found that most of these straddling stocks shared 

among the States in the SCS reached their maximum sustainable yield in 1987.75 The 

straddling stocks are the stocks occurring within the EEZs of two or more coastal States, or 

both within the EEZ and in an area beyond and adjacent to it.76

In the SCS, tuna fisheries are the major larger pelagic fisheries. The main tuna fisheries 

are carried out by means of longlines, purse seines and pole-and-line fishing, or live-bait 

fishing. Longlines tend to catch the older, larger, non-schooling, subsurface swimming tunas, 

73 Wang, op cit, note 16. 
74 Yanagawa H., "Status of Fisheries and Stocks of Small Pelagic Fishes in the South China Sea Area," in 
Report of Third Regional Workshop on Shared Stocks in the South China Sea Area (Kuala Terengganu, 
Malaysia: Marine Fishery Resources Development and Management Department, Southeast Asian Fisheries 
Development Center, 1997). 
75 Ibid. 
76 United Nations, op cit, note 5, Article 63.
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71 Daniel Pauly and Villy Christensen, "Stratified Models of Large Marine Ecosystems: A General Approach 
and an Application to the South China Sea," in Large Marine Ecosystems: Stress, Mitigation, and 
Sustainability, ed. Kenneth Sherman (Washington, D.C.: American Association for the Advancement of 
Science, 1993). 
72 Alcala A.C., "Fish Yields of Coral Reefs of Sumilon Island, Central Philippines," Nat. Resource Counc. 
Philipp. Res. Bull. 36, no. 1 (1981); White A.T., "Two Community-Based Marine Reserves: Lessons for 
Coastal Management," in Coastal Area Management in Southeast Asia: Policies, Management Strategies and 
Case Studies, ed. T.E. Chua and D. Pauly, ICLARM Conference Proceedings (1989). 
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 B.  Status of pelagic resources and fisheries in the South China Sea region

 The SCS is one of the most important and abundant commercial fisheries in the world. 

Shared stocks of pelagic fish such as scads and mackerels, and highly migratory species such 

as tuna and tuna-like stocks are the most common commercial stocks in this region.73

In the SCS, there are 28 potential shared fish stocks, several of which are fished by two 

or more States. They are mainly neritic and small pelagic species, including scads (Decapterus

spp.), trevallies (Caranx spp.), torpedo scad (Megalaspis cordyla), sardines (Sardinella spp.), 

anchovies (Stolephorus spp.), Spanish mackerel (Scomberomorus spp.) and mackerels 

(Rastrelliger spp.).74 Major small pelagic species in the SCS are outlined in Annex 3. 

The small pelagic fish production obtained from the Western Central Pacific, which 

mainly includes the SCS, by the States of the region has increased continuously from about 1.4 

million tones in 1994 to about 1.9 million tones in 2003 (Figure 10 and Annex 4). Indonesia, 

the Philippines and Thailand have been the most important producers. The main fishing gear 

for small pelagic fish in this region is the purse seine, followed by the paired trawler. However, 

in a study of small pelagic fisheries, it was found that most of these straddling stocks shared 

among the States in the SCS reached their maximum sustainable yield in 1987.75 The 

straddling stocks are the stocks occurring within the EEZs of two or more coastal States, or 

both within the EEZ and in an area beyond and adjacent to it.76

In the SCS, tuna fisheries are the major larger pelagic fisheries. The main tuna fisheries 

are carried out by means of longlines, purse seines and pole-and-line fishing, or live-bait 

fishing. Longlines tend to catch the older, larger, non-schooling, subsurface swimming tunas, 

73 Wang, op cit, note 16. 
74 Yanagawa H., "Status of Fisheries and Stocks of Small Pelagic Fishes in the South China Sea Area," in 
Report of Third Regional Workshop on Shared Stocks in the South China Sea Area (Kuala Terengganu, 
Malaysia: Marine Fishery Resources Development and Management Department, Southeast Asian Fisheries 
Development Center, 1997). 
75 Ibid. 
76 United Nations, op cit, note 5, Article 63.

Annex 279(bis)



34

whereas purse seines and pole-and-line fishing tend to catch the younger, smaller, schooling, 

surface-swimming tunas.77
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Figure 10: Total miscellaneous pelagic fish production obtained from the Western Central  
                   Pacific (SCS, Celebes Sea, Northern Australia) by States in the SCS region. 

Source: FAO, FAOStat Data - Fish Production (23 August 2005 [cited 8 May 2006]); available from  
              http://faostat.fao.org/faostat/form?collection=Fishes&Domain=FishCatch&servlet=1 
              &hasbulk=0&version=ext&language=EN.       

77 Marr, op cit, note 66. 
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Longlines, exceedingly lengthy lines (tens of kilometers), bear baited hooks, which are 

suspended below the surface by means of buoys and lines. The bait is frozen fish taken aboard 

in port, so that longlines boats are independent of land except for normal bunkering 

requirements. Purse seines are very long (hundreds of meters) and deep (tens of meters) sheets 

of netting, which are set in a circle around schools at the surface. The netting has floats along 

one side and weights along the other, so that, after it is set, the net hangs down from the surface 

in the form of the cylinder. The bottom of the cylinder is then “pursed” by a cable drawn 

through rings attached to the bottom of the net, and the fish, if they have not already escaped, 

are trapped at this point in the process. Like longline boats, purse seiners are independent of 

land beyond the normal operational requirements.78

Live-bait fishing is carried out by throwing overboard small fishes, carried alive in bait 

tanks and bait wells on the fishing boats, to attract tuna, usually skipjack or yellowfin, to the 

vessel and to bring about the “feeding frenzy”. At this time, the tuna are easily caught on 

unbaited barbless hooks attached by relatively short lines to sturdy poles by which the tuna are 

flipped aboard the vessel. Thus, live-bait fishing is really a combination of two fisheries, one 

for live bait and one for tuna. Although the tunas may be (but are not necessarily) found well 

offshore on the high seas, the bait species occur in inshore waters. The inshore component of 

this fishery thus mainly occurs within the territorial seas of the coastal States, and thus 

subjected to a licensing regime, including fees. The bait fish used in the SCS, which is similar 

to the bait species available in Hawaii, is much smaller than the species used in the eastern 

Pacific and Japan. Tuna fisheries have been considered to be managed on a regional or 

worldwide basis because79:

• The demand continues to exceed the sustainable production; 

• Of the high-seas nature of some tuna resources; 

• Of the wide distribution and highly migratory nature of some species80; and 

78 Ibid. 
79 Ibid. 
80 Gomez E. D., "Is the Degradation of Resources in the South China Sea Reversible? Approaches to 
Sustainable Management" (paper presented at the International Symposium on Protection and Management of 
Coastal Marine Ecosystem, Bangkok, Thailand, 12-13 December 2000). 
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• The mobility of the tuna fleets can be shifted from one place to another. 

Moreover, some developing States have an interest in the tuna fisheries as a potential 

source of foreign currency so they have tended to regard themselves as coastal states with 

respect to the high-sea tuna fisheries, although the fisheries may be far offshore in many cases. 

However, the tuna fisheries of the SCS are not presently overexploited, as distant water fishing 

States are not be able to compete with the lower labor costs of the SCS States and increased 

fuel costs will also favor boats from local bases within the SCS. In addition, the almost certain 

extension of fishery jurisdiction resulting from the eventual resolution of the region’s boundary 

issues, will close the SCS to unrestricted fishing by non-SCS States. Thus, the skipjack tuna 

resource, which its production has the greatest potential to increase in the area, may be largely 

available only in the internal waters of Indonesia and the Philippines.81

The landings of tuna production from the Western Central Pacific by States in the SCS 

area have also increased from about 1 million tones in 1994 to more than 1.5 million tones in 

2003. The main producers are Indonesia, the Philippines and China (Figure 11 and Annex 5).

81 Marr, op cit, note 66. 
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Figure 11: Total tunas, bonitos, billfishes production obtained from the Western Central  
        Pacific (SCS, Celebes Sea, Northern Australia) by States in the SCS region. 

Source: FAO, FAOStat Data - Fish Production (23 August 2005 [cited 8 May 2006]); available from  
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Part III  Sustainable Management of Pelagic Fisheries in the South China 
Sea Region 

 A.  Aspects of pelagic fisheries management problems in the South China Sea
            region 

- Resource aspects 

The resource and fishery management in the region must give due regard to the 

multiplicity of species in the SCS. The importance of such a holistic approach is increasingly 

being recognized by practitioners and the international community as ecosystem approaches to 

management emerge. This has several implications that are almost not considered in single-

species fisheries management approaches. In the SCS region, the information commonly 

necessary for management is not adequate. However, even if the production of such 

information were possible, it would be of little or no value if provisions were not made for an 

acceptable political mechanism with a rational management framework. Moreover, even if the 

necessary management information was available, and there were a rational management 

mechanism, management would not be possible on the species-by-species basis since so many 

species are taken in a single fishery.82

The lack of resource knowledge, in particular the lack of updated information on the 

distribution or range of the self-perpetuating population units, must also be indicated. 

According to the FAO Species Identification Sheets for Fishery Purposes, there are only 3 of 

324 commercially important species which are restricted to one State, and only 9 species 

restricted to 2 States. Thus, 312 or 96 percent are found in 3 or more States.83 The lack of 

resource knowledge can also be the obstacle for effective implement of ecosystem based 

management, which is one of important management approaches. 

This situation is further amplified due to the fact that the maximum sustainable yield 

(MSY) continues to be used as the default biological reference point for determining the 

82 Ibid. 
83 Ibid. 
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allowable catch of harvested marine species, including within the EEZ84 and the high seas.85

Problems regarding MSY as a biological reference point include86:

• It is species specific rather than ecosystem based; 

• It can not be properly defined until the overall catch begins to decline, thus 
leading to over-exploitation87; and 

• It may result in excessive reduction in mean size, mean age and catch rate for 
the target population, thus making the stock more susceptible to the effects of 
environmental fluctuation on breeding success.88

- EEZ delimitation aspects  

The States in the SCS region are expanding their fishing efforts and these have been 

increasing largely due to the continuously increasing population growth in the SCS States as 

well as the importance of marine fisheries as an economic sector in the region. The disputed 

EEZ claims among the SCS States89, outright poaching, and the ambiguity regarding the extent 

to which coastal States can govern the passage of foreign vessels in their EEZs, are all key 

factors which are contributing to the rise in fishing disputes.90  The coastal States assert that the 

LOSC grants them sovereign rights over living and non-living resources in their EEZs,91 and 

84 United Nations, op cit, note 5, Article 62(3). It indicates that “In giving access to other States to its 
exclusive economic zone under this article, the coastal State shall take into account all relevant factors, 
including, inter alia, the significance of the living resources of the area to the economy of the coastal State 
concerned and its other national interests,…”.  
85 Ibid., Article 119. It indicates that “1. In determining the allowable catch and establishing other 
conservation measures for the living resources in the high seas, States shall: (a) take measures which are 
designed, on the best scientific evidence available to the States concerned, to maintain or restore populations 
of harvested species at levels which can produce the maximum sustainable yield, as qualified by relevant 
environmental and economic factors, including the special requirements of developing States,…”. 
86 Martin Tsamenyi and Felicity Woodhill, Sustainable Use of Large Migratory Fish in the Southern and 
Indian Oceans: Gaps in the International Legal Framework (Wollongong, Australia: October 1999). 
87 Caddy J. F. and Mahon R., Reference Points for Fisheries Management, vol. 347, FAO Fisheries Technical 
Paper (Rome: Food and Agriculture Organization of the United Nations, 1995). 
88 Ibid. 
89 Jorge R. Coquia, "Maritime Boundary Problems in the South China Sea," University of British Columbia 
Law Review 24 (1990). 
90 Guoxing, op cit, note 12. 
91 United Nations, op cit, note 5, Article 56(1(a)). It indicates that “(a) sovereign rights for the purpose of 
exploring and exploiting, conserving and managing the natural resources, whether living or non-living, of the 
waters superjacent to the seabed and of the seabed and its subsoil, and with regard to other activities for the 
economic exploitation and exploration of the zone, such as the production of energy from the water, currents 
and wind;”.  
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the authority to prohibit foreign vessels from fishing without their express permission. The 

increasing trend in the number of purse seines and fishing grounds is most destructive since 

most of the pelagic species in the region are straddling fish stocks and highly migratory fish 

stocks.

The problem has persisted for decades, and fishers have been frequently arrested and 

their equipments have been confiscated by the coast guard authorities in the region.92 Some of 

the incidents which have occurred in the region include frequent sightings of Chinese fishing 

boats off Palawan, which is situated east of the disputed Spratly Islands. Furthermore, in 

March 2001, Vietnamese fishers were arrested by the Philippine Navy and Coast Guard on 

Fearless Shoal, which is near the Southern tip of Palawan; and on 25 June 2001, a Malaysian 

vessel suspected of illegal fishing in Indonesian waters was reported by an Indonesian Navy 

boat. These fishing disputes clearly contribute to the difficulties in establishing effective 

fisheries management in the region. 

- Fisheries aspects 

• Overexploitation and overfishing 

Overexploitation occurs when living resources are caught at a rate that exceeds the 

maximum harvest that allows the population to be maintained by reproduction.93 One of the 

main factors causing overexploitation is overfishing. Overfishing was identified as the priority 

concern in many pasts of the East Asia region. It is primarily caused by the excessive fishing 

effort of industrial fishing fleets, but small-scale fishers also overexploited near shore fish 

stocks. It is also often in combination with destructive fishing practices. Excessive by-catch 

and discards aggravate overfishing because they change the age structure of fish populations, 

disrupt food webs and threaten endangered species. Discards also create major inter-fishery 

problems if the discards from one fishery include species which are valuable to another.94

92 Guoxing, op cit, note 12. 
93 GIWA, op cit, note 70. 
94 Ibid. 

41

Throughout the SCS region, the reduction and collapse of the fisheries has led to a 

widespread loss of income and employment. In many areas, particularly around the Philippines 

and Indonesia, where fish are mostly exported thus causing local fish consumption to decline.95

The fisheries depend on the small pelagic fishes more than the species with long life span 

which have been depleted.

The fisheries are common pool resources96 and commonly open access, thus they are 

difficult to protect. Many fish stocks in the SCS, particularly pelagic stocks which are 

straddling fish stocks, do not belong to a single State, but are fished by many States in the 

region. Moreover, the fishers lack awareness of the impacts of destructive fishing practices and 

have the view that if they do not exploit the fisheries then others will. These attitudes therefore 

result in overfishing and a lack of interest in maintaining fish habitats.97

In addition, fishing regulations, such as property rights, quotas, protected areas and 

bans on destructive practices, are difficult to enforce for any Government and are especially 

problematic for developing States. Insufficient enforcement is therefore also identified as a 

cause of overexploitation.98

• Excess fishing capacity 

Excess capacity not only includes vessels that are larger than they need to be to catch 

and land fish which is currently available, but also includes the vessels’ ability to harvest 

stocks beyond the stock’s ability to recover. This threatens the sustainability of fish stocks 

being exploited and constitutes a potential threat to other stocks as well. Overcapacity has 

resulted from investors purchasing additional vessels to generate more income even if the 

vessel size is not optimal from a socio-economic point of view. In some States, these vessels 

95 Ibid. 
96 Ibid. 
97 Ibid. 
98 Ibid. 
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are bought with public funds, in the form of subsidies, although FAO studies indicate that this 

trend is declining.99

Excess fishing capacity continues to be a significant issue in most regions of the world, 

including the SCS region. This results in the full, or over exploitation, of many coastal pelagic 

and demersal fish stocks. Due to the open-access nature of fisheries, it remains very difficult to 

control fishing capacity, particularly in the high seas.100 Thus, fishing capacity continues to 

increase unchecked.

• Illegal, Unreported and Unregulated Fishing 

In the last two decades, attention to the problems caused by inadequate controls over 

fishing effort has increased all over the world. The problems of dealing with fishing operations 

that take place outside relevant management arrangements, or beyond the effective control of 

flag States, have attracted considerable attention. These are known as Illegal, Unreported and 

Unregulated Fishing (IUU fishing)101, which has been defined as follows:102

Illegal fishing refers to activities: 

Conducted by national or foreign vessels in waters under the jurisdiction of a 
State, without the permission of that State, or in contravention of its laws and 
regulations;

Conducted by vessels flying the flag of States that are parties to a relevant 
regional fisheries management organization but operate in contravention of 
the conservation and management measures adopted by that organization 
and by which the States are bound, or relevant provisions of the applicable 
international law; or 

In violation of national laws or international obligations, including those 
undertaken by cooperating States to a relevant regional fisheries 
management organization. 

99 Manning, op cit, note 1. 
100 Ibid. 
101 Alex G. Oude Elferink and Donald R. Rothwell, eds., Oceans Management in the 21st Century: 
Institutional Frameworks and Responses (Leiden; Boston: Martinuss Nijhoff, c2004). 
102 FAO, International Plan of Action to Prevent, Deter and Eliminate Illegal, Unreported and Unregulated 
Fishing (Rome, Italy: FAO, 2001). 
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Unreported fishing refers to fishing activities: 

Which have not been reported, or have been misreported, to the relevant 
national authority, in contravention of national laws and regulations; or

Undertaken in the area of competence of a relevant regional fisheries 
management organization which have not been reported or have been 
misreported, in contravention of the reporting procedures of that 
organization.

Unregulated fishing refers to fishing activities: 

In the area of application of a relevant regional fisheries management 
organization that are conducted by vessels without nationality, or by those 
flying the flag of a State not party to that organization, or by a fishing entity, 
in a manner that is not consistent with or contravenes the conservation and 
management measures of that organization; or  

In areas or for fish stocks in relation to which there are no applicable 
conservation or management measures and where such fishing activities are 
conducted in a manner inconsistent with State responsibilities for the 
conservation of living marine resources under international law.

IUU fishing can take place in all capture fisheries and in all waters. The practice is 

problematic in inland fisheries as well as in marine capture fisheries, both in zones of national 

jurisdiction and on the high seas.103

In the SCS region, IUU fishing is also a serious concern due to the increasing level of 

exploitation of marine resources and the lack of effective control over ships and maritime 

areas. Both local and foreign fishing vessels conduct IUU fishing such as coral reef fishing, use 

of explosives and poisonous substances, capture of sea mammals, use of highly efficient 

fishing gears and use of small mesh-sized nets particularly in territorial waters and EEZs. 

Indeed, in zones of national jurisdiction, IUU fishing by small-scale fishers and by commercial 

vessels is common, while it is mostly undertaken by foreign vessels in EEZs. There is also 

substantial IUU fishing in the high seas, which lack effective management arrangements and 

suffer from weak flag State control.104 These activities undermine efforts to conserve and 

manage fish stocks in not only pelagic fisheries, but all capture fisheries. The national and 

103 David J. Doulman, Illegal, Unreported and Unregulated Fishing: Mandate for an International Plan of 
Action (Rome, Italy: FAO, 2000). 
104 Ibid. 
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regional fisheries management organizations in the region can easily fail to achieve 

management goals when faced with IUU fishing. This situation leads to the loss of both short 

and long-term social and economic opportunities, as well as lead to negative effects on food 

security and environmental protection.105 Moreover, IUU fishing can lead to the eventual 

collapse of a fishery, or seriously impair efforts to rebuild stocks that have already been 

significantly depleted. The impacts of IUU fishing can also extend beyond the target fish 

stocks, negatively affecting other marine species and damaging the wider marine ecosystem. 

High levels of by-catch of both juvenile fish and non-target species by IUU fishing represent 

just one of the numerous counter-conservation management impacts.106

In some SCS States, such as the Philippines and Indonesia, there has been some 

analysis of the economic losses resulting from IUU fishing with differing valuations from 

certain types of IUU fishing. In the Philippines, it is estimated that the annual loss caused by 

IUU fishing activities is PhP 50 billion or almost USD 894 million.107 The World Resource 

Institute estimates the total net loss from blastfishing alone is PhP 67.2 billion or about USD 

1.2 billion.108  On the other hand, the Philippine Navy reports that the annual loss to illegal 

fishing activities is estimated at only PhP 11 billion or USD 196.5 million.109 For Indonesia, 

around USD 4 billion is lost annually to illegal fishing activities.110 Those estimates reveal the 

impacts of IUU fishing from the value of the fish, but do not reflect the actual loss which effect 

fish habitats and the marine environment, such as the resulting loss of ecosystem health and 

services.

105 FAO, op cit, note 102. 
106 Environmental Justice Foundation, EJF Summary Conclusions on IUU Fishing (March 2006 [cited 24 
June 2006]); available from http://www.ejfoundation.org/pdf/hstf_submission.pdf. 
107 Porfirio Alino, "Fisheries Resources of the Philippines" (paper presented at the Australian Consultation 
with the Philippines and Indonesia on the Identification of Researchable Options for the Development of 
Policy and Management Frameworks to Combat Illegal, Unreported and Unregulated (IUU) Fishing 
Activities in Indonesian and Philippine Waters, Wollongong, Australia, March 2002). 
108 Laureta Burke, Elizabeth Selig, and Mark Spalding, Reefs at Risk in Southeast Asia (Washington: World 
Resource Institute, 2002). 
109 Vice Admiral Emesto H De Leon AFP, "The Role of the Philippine Navy in Protecting the Country's 
Maritime Interest Particularly the Fishing Industry" (paper presented at the 6th National Tuna Congress, 
General Santos City, 2-3 September 2004). 
110 "Illegal Fishing Still Rampant in Ri Waters," Jakarta Post, 20 August 2002. 
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B. Regional instruments related to the sustainable management of pelagic fisheries
in the South China Sea region 

Regional instruments are intended to address international fisheries management and 

conservation issues at the regional level. The regional fisheries management organizations 

(RFMOs) play a very important role at this stage. 

In the SCS region, the RFMO which plays a very significant role is the Southeast Asian 

Fisheries Development Center (SEAFDEC). SEAFDEC is an autonomous intergovernmental 

body established as a regional treaty organization in 1967 to promote fisheries development in 

Southeast Asia. SEAFDEC aims specifically to develop the fishery potentials of the region 

through training, research and information services to improve the food supply by rational 

utilization and development of the fisheries resources. Its services cover the broad areas of 

fishing gear technology, marine engineering, fishing ground surveys and stock assessment, 

post-harvest technology as well as development and improvement of aquaculture techniques.111

SEAFDEC currently consists of 11 member States, namely: Brunei, Cambodia, 

Indonesia, Japan, Lao PDR, Malaysia, Myanmar, the Philippines, Singapore, Thailand and 

Vietnam. The Council of Directors, composed of nominees from Member States, is the policy-

making body that provides directives and guidance on activities of SEAFDEC. SEAFDEC has 

a Secretariat as an administrative unit, and four technical Departments, namely: the Training 

Department (TD) in Thailand, the Marine Fisheries Research Department (MFRD) in 

Singapore, the Aquaculture Department (AQD) in the Philippines, and the Marine Fishery 

Resources Development and Management Department (MFRDMD) in Malaysia.112

SEAFDEC has conducted several programs for sustainable management of marine 

fisheries resources in the SCS region. The most important program regarding pelagic fisheries 

is named: Information Collection for Sustainable Pelagic Fisheries in the South China Sea 

Program. This Program is a collaborative program undertaken by SEAFDEC, financed by 

111 Southeast Asian Fisheries Development Center, About SEAFDEC (2004 [cited 12 July 2006]); available 
from http://www.seafdec.org/aboutus.htm. 
112 Ibid. 
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Japan, and executed by MFRDMD, MFRD and TD together with an overall coordination by the 

SEAFDEC Secretariat. Participating States include Brunei, Cambodia, Indonesia, Malaysia, the 

Philippines, Singapore, Thailand and Vietnam.113

The Program has three components:  

• Component I (MFRDMD, MFRD and TD) aims to finalize the overall 
framework and mechanism of the Program, responsibilities of SEAFDEC 
Departments and participating States, and methodologies of pilot data collection 
and analyses and observation of the current status of landing and processing;

• Component II aims to carry out the pilot data collection and analyses on the 
basis of the decision of the Technical Meeting. This will be undertaken by 
MFRDMD and TD. The survey of the actual status of operation and catches of 
purse seine fishery as well as the fish biology studies plan to be conducted; and 

• Component III focuses on examination to maximize pelagic fish resources 
utilization. This is to be undertaken by MFRD.114

The program has been conducted for 5 years (2002-2006), and the final result of the 

program will be presented at a conference at the end of 2006. 

C.  International instruments related to the sustainable management of pelagic 
fisheries in the South China Sea region 

Since the end of the 20th Century, world fisheries have been in a crisis, with many 

regional fisheries regarded as being in extreme danger of collapse. International laws as well as 

international instruments have an important role to play in dealing with this crisis.115

The LOSC, which came into force in 1994, has drastically changed the concept of 

ocean governance and set forth new legal frameworks for marine fisheries and environmental 

protection. In response to the rapid change in the global fisheries situation, especially during 

the past decade, and in order to facilitate the effective implementation of the LOSC, a number 

113 Southeast Asian Fisheries Development Center, Information Collection for Sustainable Pelagic Fisheries 
in the South China Sea (7 July 2006 [cited 10 July 2006]); available from 
http://www.seafdec.org/program/program14.htm. 
114 Ibid. 
115 Stuart Kaye, International Fisheries Management (Boston: Kluwer Law International, 2000). 
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of international instruments and initiatives have been adopted by the international 

community.116 Notable instruments of particular relevance to fisheries management include: 

 

• The 1995 Agreement for the Implementation of the Provision of the United Nations 
Convention on the Law of the Sea of 10 December 1982 relating to the 
Conservation and Management of Straddling Fish Stocks and Highly Migratory 
Fish Stocks; 

• The 1993 Agreement to Promote Compliance with International Conservation and 
Management Measures by Fishing Vessels on the High Seas;

• The 1995 Code of Conduct for Responsible Fisheries; and 

• FAO International Plans of Action addressing specific key issues of the 1995 Code 
of Conduct for Responsible Fisheries. 

These instruments, as well as the LOSC itself, play a very important role in marine 

fisheries management including the management of pelagic fisheries in the SCS. 

1. The 1982 United Nations Convention on the Law of the Sea  

The LOSC was adopted by the Third United Nations Conference on the Law of the Sea 

(UNCLOS III) in New York on 30 April 1982 after nine years of negotiations which aimed to 

erect a comprehensive constitution for the oceans.117 The LOSC was concluded and opened for 

signature on 10 December 1982 at Montego Bay, Jamaica.118 It has been signed by 157 States 

and as at 8 November 2006, 152 States are Parties. These States include all of the China Seas 

States except Cambodia, Thailand and North Korea (Table 2). 

116 Menasveta, op cit, note 64. 
117 United Nations, The United Nations Convention on the Law of the Sea (a Historical Perspective) (United 
Nations, 2006 [cited 15 June 2006]); available from 
http://www.un.org/depts/los/convention_agreements/convention_historical_perspective.htm. 
118 United Nations, United Nations Convention on the Law of the Sea of 10 December 1982: Overview and 
Full Text (United Nations, 16 March 2006 [cited 15 June 2006]); available from 
http://www.un.org/depts/los/convention_agreements/convention_overview_convention.htm. 
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At the time of its adoption, the LOSC embodied in one instrument traditional rules 

governing oceans uses, and at the same time introduced new legal concepts and regimes addressing 

new concerns. The LOSC also provided a framework for further development of specific areas of 

the Law of the sea. Today, it is the globally recognized regime - the framework convention for all 

matters relating to the Law of the Sea.123

The LOSC comprises 320 articles and 9 annexes, governing all aspects of ocean space, such 

as delimitation, environmental control, marine scientific research, economic and commercial 

activities, transfer of technology and the settlement of disputes relating to ocean matters.124 The 

EEZ is one of its most revolutionary features, and one which already has had a profound impact on 

the management and conservation of the resources of the oceans including pelagic fisheries in the 

SCS. The desire of coastal States to control fish harvest in adjacent waters was a major driving 

force behind the creation of the EEZ.125 The adoption of the EEZ within the framework of the 

LOSC has placed 90 percent of the world’s fisheries under national jurisdiction.126 The EEZ is 

defined as “an area beyond and adjacent to the territorial sea”127 that “shall not extend beyond 200 

nautical miles from the baselines from which the breadth of the territorial sea is measured”.128 The 

prescribed management regime applicable to the EEZ is very important because more than 80 

percent of all commercial stocks are caught within 320 kilometers of coastal shores.129 In the EEZ, 

coastal States exercise sovereign rights for the purpose of exploring and exploiting, conserving and 

managing the living and non-living natural resources of the area.130 The LOSC also requires coastal 

123 United Nations, op cit, note 118. 
124 Ibid. 
125 United Nations, op cit, note 117. 
126 FAO, UNCED and Its Implications for Fisheries, vol. 8, Cofi/93/Inf. (Rome, Italy: FAO, 1993). 
127 United Nations, op cit, note 5, Article 55. It indicates that “The exclusive economic zone is an area beyond and 
adjacent to the territorial sea, subject to the specific legal regime established in this Part, under which the rights and 
jurisdiction of the coastal State and the rights and freedoms of other States are governed by the relevant provisions 
of this Convention.”.  
128 United Nations, op cit, note 5, Article 57. It indicates that “The exclusive economic zone shall not extend 
beyond 200 nautical miles from the baselines from which the breadth of the territorial sea is measured.”. 
129 McGinn A. P., "Chapter 4: Promoting Sustainable Fisheries," in State of the World 1998: A Worldwatch 
Institute Report on Progress Towards a Sustainable Society (New York, USA: Norton, 1998). 
130 United Nations, op cit, note 31.  
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At the time of its adoption, the LOSC embodied in one instrument traditional rules 

governing oceans uses, and at the same time introduced new legal concepts and regimes addressing 

new concerns. The LOSC also provided a framework for further development of specific areas of 

the Law of the sea. Today, it is the globally recognized regime - the framework convention for all 

matters relating to the Law of the Sea.123

The LOSC comprises 320 articles and 9 annexes, governing all aspects of ocean space, such 

as delimitation, environmental control, marine scientific research, economic and commercial 

activities, transfer of technology and the settlement of disputes relating to ocean matters.124 The 

EEZ is one of its most revolutionary features, and one which already has had a profound impact on 

the management and conservation of the resources of the oceans including pelagic fisheries in the 

SCS. The desire of coastal States to control fish harvest in adjacent waters was a major driving 

force behind the creation of the EEZ.125 The adoption of the EEZ within the framework of the 

LOSC has placed 90 percent of the world’s fisheries under national jurisdiction.126 The EEZ is 

defined as “an area beyond and adjacent to the territorial sea”127 that “shall not extend beyond 200 

nautical miles from the baselines from which the breadth of the territorial sea is measured”.128 The 

prescribed management regime applicable to the EEZ is very important because more than 80 

percent of all commercial stocks are caught within 320 kilometers of coastal shores.129 In the EEZ, 

coastal States exercise sovereign rights for the purpose of exploring and exploiting, conserving and 

managing the living and non-living natural resources of the area.130 The LOSC also requires coastal 

123 United Nations, op cit, note 118. 
124 Ibid. 
125 United Nations, op cit, note 117. 
126 FAO, UNCED and Its Implications for Fisheries, vol. 8, Cofi/93/Inf. (Rome, Italy: FAO, 1993). 
127 United Nations, op cit, note 5, Article 55. It indicates that “The exclusive economic zone is an area beyond and 
adjacent to the territorial sea, subject to the specific legal regime established in this Part, under which the rights and 
jurisdiction of the coastal State and the rights and freedoms of other States are governed by the relevant provisions 
of this Convention.”.  
128 United Nations, op cit, note 5, Article 57. It indicates that “The exclusive economic zone shall not extend 
beyond 200 nautical miles from the baselines from which the breadth of the territorial sea is measured.”. 
129 McGinn A. P., "Chapter 4: Promoting Sustainable Fisheries," in State of the World 1998: A Worldwatch 
Institute Report on Progress Towards a Sustainable Society (New York, USA: Norton, 1998). 
130 United Nations, op cit, note 31.  
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States to implement conservation measures applicable to fishing vessels in their EEZs.131 It reflects 

the interests of coastal States with regard to natural resources, certain economic activities and the 

exercise of jurisdiction over marine science research and environmental protection.  

The other important key features related to the marine resource management are those 

concerning the resources of the high seas.132 The LOSC stipulates that all States which enjoy the 

traditional freedoms of scientific research and fishing on the high seas are obliged to adopt, or 

cooperate with other States in adopting, measures to manage and conserve living resources. Under 

the LOSC, highly migratory species of fish, which are mostly pelagic species as specified in Annex 

I of the LOSC,133 are accorded special protection.134

With respect to territorial sea and internal waters, States are provided with no provisions 

regarding management regimes, leaving them absolute and unfettered control over the management 

scheme they might wish to implement.135

Although States bordering enclosed or semi-enclosed seas are expected to cooperate in 

managing living resources, environmental and research policies and activities because those 

activities taken by one State may have a direct impact on the rights, obligations, and interests of 

other States.136 However, the LOSC created important dispute resolution regimes and 

131 United Nations, op cit, note 5, Article 62(4). It indicates that “4. Nationals of other States fishing in the 
exclusive economic zone shall comply with the conservation measures and with the other terms and conditions 
established in the laws and regulations of the coastal State…”.   
132 United Nations, op cit, note 5, Article 118. It indicates that “States shall cooperate with each other in the 
conservation and management of living resources in the areas of the high seas. States whose nationals exploit 
identical living resources, or different living resources in the same area, shall enter into negotiations with a view to 
taking the measures necessary for the conservation of the living resources concerned. They shall, as appropriate, 
cooperate to establish subregional or regional fisheries organizations to this end.”.  
133 United Nations, op cit, note 5, Annex I.
134 United Nations, op cit, note 5, Article 64(1). It indicates that “1. The coastal State and other States whose 
nationals fish in the region for the highly migratory species listed in Annex I shall cooperate directly or through 
appropriate international organizations with a view to ensuring conservation and promoting the objective of 
optimum utilization of such species throughout the region, both within and beyond the exclusive economic 
zone…”.
135 Kaye, op cit, note 115. 
136 United Nations, op cit, note 5, Article 123. It indicates that “States bordering an enclosed or semi-enclosed sea 
should cooperate with each other in the exercise of their rights and in the performance of their duties under this 
Convention…”.
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mechanisms137, including the International Tribunal for the Law of the Sea (ITLOS)138, in order to 

settle disputes regarding jurisdiction over resources and related issues that might occur among 

coastal States.

 

2. The 1995 Agreement for the Implementation of the Provision of the United Nations 
Convention on the Law of the Sea of 10 December 1982 relating to the Conservation 
and Management of Straddling Fish Stocks and Highly Migratory Fish Stocks 

In the last two decades, straddling fish stocks and highly migratory fish stocks became a 

target for certain distant water fishing vessels. Since the adoption of the LOSC, and the 

establishment of the EEZ by a large number of coastal States, relocation of some major distant 

water fisheries vessels to areas adjacent to EEZ has taken place. This has resulted in an increase in 

catches of straddling fish stocks and highly migratory fish stocks. The LOSC, having been 

negotiated as part of a package agreement, contains provisions that call for cooperation among 

States in this regard. However, these provisions are too general and are widely regarded by many to 

be insufficient and ineffective to prevent many problems resulting from such unregulated fisheries. 

As a response to this shortcoming, the United Nations Conference on Environmental and 

Development (UNCED), held in Rio in 1992, called for the convening of a specialized conference 

on straddling fish stocks and highly migratory fish stocks.  

On 4 August 1995, the Conference adopted the Agreement for the Implementation of the 

Conservation Provision of the United Nations Convention on the Law of the Sea of 10 December 

1982 relating to the Conservation and Management of Straddling Fish Stocks and Highly 

Migratory Fish Stocks.139

The 1995 UN Fish Stocks Agreement is an implementation agreement for the LOSC with 

respect to issues not adequately addressed at the time of UNCLOS III: the conservation and 

137 United Nations, op cit, note 5, Part XV. It mainly indicates that States Parties shall settle any dispute between 
them concerning the interpretation or application of LOSC by peaceful means chosen by the Parties. 
138 United Nations, op cit, note 5, Annex VI.
139 Jean-Pierre Levy and Gunnar G. Schram, United Nations Conference on Straddling Fish Stocks and Highly 
Migratory Fish Stocks : Selected Documents (The Hague ; Boston: Martinus Nijhoff Publishers, c1996); 
hereinafter referred to as “the 1995 UN Fish Stocks Agreement” 

Annex 279(bis)



50
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mechanisms137, including the International Tribunal for the Law of the Sea (ITLOS)138, in order to 

settle disputes regarding jurisdiction over resources and related issues that might occur among 

coastal States.

 

2. The 1995 Agreement for the Implementation of the Provision of the United Nations 
Convention on the Law of the Sea of 10 December 1982 relating to the Conservation 
and Management of Straddling Fish Stocks and Highly Migratory Fish Stocks 

In the last two decades, straddling fish stocks and highly migratory fish stocks became a 

target for certain distant water fishing vessels. Since the adoption of the LOSC, and the 

establishment of the EEZ by a large number of coastal States, relocation of some major distant 

water fisheries vessels to areas adjacent to EEZ has taken place. This has resulted in an increase in 

catches of straddling fish stocks and highly migratory fish stocks. The LOSC, having been 

negotiated as part of a package agreement, contains provisions that call for cooperation among 

States in this regard. However, these provisions are too general and are widely regarded by many to 

be insufficient and ineffective to prevent many problems resulting from such unregulated fisheries. 

As a response to this shortcoming, the United Nations Conference on Environmental and 

Development (UNCED), held in Rio in 1992, called for the convening of a specialized conference 
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hereinafter referred to as “the 1995 UN Fish Stocks Agreement” 
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management of straddling fish stocks and highly migratory fish stocks. In particular, the 1995 UN 

Fish Stocks Agreement provides for an implementation framework for Articles 63 and 64 and 

relevant provisions made in Part VII of the LOSC.140

Straddling fish stocks are those that straddle the boundary of a State’s EEZ and the high 

seas (some stocks straddle ‘out’ of an EEZ while others straddle ‘into’ an EEZ), while highly 

migratory fish stocks are those that generally roam over large distances and maybe found in 

numerous EEZ jurisdictions and the high seas. Highly migratory species are defined by a listing in 

Annex 1 of the LOSC.141

 The main provision of the 1995 UN Fish Stocks Agreement can be summarized as follows: 

• Elaborates general principles concerning conservation and management of 
straddling fish stocks and highly migratory fish stocks; 

• Applies the concept of the precautionary approach to the conservation and 
management of these stocks; 

• Emphasizes the special role of RFMOs in the conservation and management of 
straddling fish stocks and highly migratory fish stocks; 

• Elaborates upon the obligation of states to cooperate in the conservation and 
management of straddling fish stocks and highly migratory fish stocks. This 
includes a duty upon States not to authorize vessels to fish for such fish stocks 
unless the States are party to, or co-operate with, any sub-regional or regional 
fisheries management organization or arrangement which has competence to 
establish conservation and management measures for the stock concerned; 

• Elaborates upon the obligations of states with respect to vessels flying their flag on 
the high seas; 

• Introduces innovative enforcement provisions for the high seas; and 

• Introduces provisions with respect to the requirements of developing States. 142

The 1995 UN Fish Stocks Agreement is binding only upon those States that are party to it. 

As at 8 November 2006, there are 62 States party to the Agreement. None of the States in SCS 

140 Grant Bryden, United Nations Fish Stocks Agreement ([cited 17 May 2006]); available from 
http://www.oceansatlas.com/world_fisheries_and_aquaculture/html/govern/instit/intlinstr/unfsa.htm. 
141 United Nations, op cit, note 133. 
142 Bryden, op cit, note 140. 
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region is a party to the Agreement (Table 2). They, however, sent representatives to attend the 

informal consultation meetings of State Parties to the 1995 UN Fish Stocks Agreement in order to 

prepare for the Review Conference of the Agreement which was convened by the Secretary-

General of the United Nations from 22 to 26 May 2006, at the United Nations Headquarters in New 

York. 143

At the Review Conference, delegations recalled that all provisions of the Agreement shall 

be interpreted and applied in the context of and in a manner consistent with the LOSC. RFMOs and 

arrangements were recognized as the primary mechanism for international cooperation in 

conserving and managing straddling fish stocks and highly migratory fish stocks. The Review 

Conference encouraged States, as appropriate, to recognize that the general principles of the 

Agreement should apply to discrete fish stocks in the high seas as well. The Review Conference 

also strongly recommended that States individually and collectively through RFMOs should 

strengthen their commitment to adopt and fully implement conservation and management measures 

for straddling fish stocks and highly migratory fish stocks. Furthermore, the Review Conference  

recommended to urge all States with an interest in fisheries for straddling fish stocks and highly 

migratory fish stocks that have not yet done so to become parties to the Agreement as soon as 

possible and disseminate information about the Agreement, including its objective and the rights 

and duties it provides.144

143 United Nations, Fifth Round of Informal Consultations of States Parties to the Agreement for the 
Implementation of the Provisions of the United Nations Convention on the Law of the Sea of 10 December 1982 
Relating to the Conservation and Management of Straddling Fish Stocks and Highly Migratory Fish Stocks (New 
York: United Nations, 2006); United Nations, Fourth Informal Consultations of States Parties to the Agreement for 
the Implementation of the Provisions of the United Nations Convention on the Law of the Sea of 10 December 1982 
Relating to the Conservation and Management of Straddling Fish Stocks and Highly Migratory Fish Stocks (New 
York: United Nations, 2005). 
144 United Nations, Report of the Review Conference on the Agreement for the Implementation of the Provisions of 
the United Nations Convention on the Law of the Sea of 10 December 1982 relating to the Conservation and 
Management of Straddling Fish Stocks and Highly Migratory Fish Stocks (New York: United Nations, 2006). 
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3. The 1993 Agreement to Promote Compliance with International Conservation and 
Management Measures by Fishing Vessels on the High Seas145

According to the LOSC, the high seas include “all parts of the sea that are not included in 

the EEZ, in the territorial sea or in the internal waters of a State, or in the archipelagic waters of an 

archipelagic State”.146  In the case of the SCS, it is not clear if there are any areas which could fall 

beyond areas of national jurisdiction. This is because of the territorial disputes among many coastal 

States over sovereign claims on the Spratly Islands and the Paracels Islands. However, if 

hypothetical EEZs are drawn from these coastal States’ baselines, ignoring both the Spratly Islands 

and the Paracels Islands, the area enclosed by the line in the middle of Figure 12 will be the high 

seas in the SCS. But if only the Spratly Islands are ignored, the potential high seas area would be 

reduced to the area depicted in the middle of Figure 13. On the other hand, if the effect of 

extending EEZs from the Spratly Islands is considered, the potential to eliminate all high seas in 

the SCS can be seen in Figure 14. 

145 Hereinafter referred to as “the Compliance Agreement”. 
146 United Nations, op cit, note 5, Article 86. It indicates that “The provisions of this Party apply to all parts of the 
sea that are not included in the exclusive economic zone, in the territorial sea or in the internal waters of a State, or 
in the archipelagic waters of an archipelagic State…”. 
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Figure 12: Allocation of the SCS and features out 200 nautical miles from defensible 
                   baselines, ignoring both the Spratly Islands and the Paracel Islands.

Source: Mark J. Valencia, Jon M. Van Dyke, and Noel A. Ludwig, Sharing the Resources of the South  
                     China Sea (The Hague; Boston: Cambridge, MA: M. Nijhoff Publishers; Sold and distributed  
                      in the U.S.A. and Canada by Kluwer Law International, c1997), p. 264. 
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Figure 13: Allocation of the SCS and features out 200 nautical miles, ignoring the Spratly Islands
                   but giving full effect to the Paracel Islands based on defensible baseline claims. 

Source: Mark J. Valencia, Jon M. Van Dyke, and Noel A. Ludwig, Sharing the Resources of the South  
                     China Sea (The Hague; Boston: Cambridge, MA: M. Nijhoff Publishers; Sold and distributed  
                      in the U.S.A. and Canada by Kluwer Law International, c1997), p. 265. 
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Figure 14: The circles drawn to show the effect of extending 200 nautical miles EEZs from the  
                   Spratly Islands.
Source: Ji Guoxing, "Rough Waters in the South China Sea: Navigation Issues and Confidence-Building  
              Measures," (East-West Center, 2001). 
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As previously stated, as the various territorial disputes of the SCS remain currently 

unresolved, it is assumed that the SCS contains a maritime area which can be considered as high 

seas. This makes the Compliance Agreement a significant international instrument for pelagic 

fisheries management in the region. 

The Compliance Agreement was approved by the FAO Conference at its twenty-seventh 

session in Rome on 24 November 1993. It entered into force on 24 April 2003, upon receipt by the 

Director-General of the FAO of the twenty-fifth instrument of ratification. The Compliance 

Agreement is an important international agreement that fits within a framework of multilateral, 

regional, and bilateral agreements on the conservation and management of high sea fisheries. It is 

consistent with the LOSC, and in certain respects, overlaps with the 1995 Fish Stocks Agreement. 

The Compliance Agreement forms a central element of the FAO Code of Conduct for Responsible 

Fisheries, which sets out principles and standards of behavior for responsible fishing.147

The intent of the Compliance Agreement is to deter the practice of re-flagging fishing 

vessels as a means of avoiding compliance with international conservation and management 

measures, i.e. re-flagging fishing vessels to States that do not effectively control their vessels 

and/or that do not participate in, or cooperate with, RFMOs. This practice is commonly associated 

with IUU fishing, which is a problem that continues to present a serious threat to global fisheries 

and marine ecosystems. Re-flagging and the broader practice of IUU fishing, seek to avoid 

compliance with international conservation and management measures. Such practices have very 

negative impacts on the long-term sustainability of fish stocks, compromise the effectiveness of 

RFMOs, and undermine the rights and interests of responsible fishing States.148

The Compliance Agreement seeks to address this problem by strengthening the 

responsibilities of flag States over their vessels that fish on the high seas. Specifically, it requires 

flag States to implement authorization and recording procedures for high seas fishing vessels. 

States are required to ensure that they can legally exert control over a vessel before authorizing it to 

147 Primary Production Committee, "International Treaty Examination of the Agreement to Promote Compliance 
with International Conservation and Management Measures by Fishing Vessels on the High Sea," in Report of the 
Primary Production Committee (New Zealand). 
148 Ibid. 
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fish on the high seas, and are prohibited from authorizing vessels with a history of fisheries-related 

non-compliance. The Compliance Agreement also sets forth procedures for exchange of 

information on high seas fishing vessels, and provides the basis for improved international 

cooperation with regard to IUU fishing.149 These measures contribute to the elimination of IUU 

fishing and assist in insuring the long-term sustainability of fish stocks and protection of 

biodiversity from the adverse impacts of fishing on the high seas.150

As at 8 November 2006, there are 35 States party to the Agreement but none of the States in 

the SCS region is a party. In fact, there were only two China Seas States which signed the 

Agreement: Japan and South Korea (Table 2).  

4. The 1995 Code of Conduct for Responsible Fisheries 

The 1995 Code of Conduct for Responsible Fisheries151 was adopted by FAO membership 

on 31 October 1995152 during the 28th Session of the FAO Conference held in Rome between 20 

October and 2 November 1995.153 More than 170 FAO members States adopted the Code by 

consensus. It was recognized that fisheries, which include the management, catching, processing, 

marketing of fish stocks and aquaculture, provide an important source of food, employment, and 

income for people throughout the world. Therefore everyone involved in fishing must help 

conserve and manage the world fisheries.154 The Code, which is voluntary rather than mandatory, 

aims to establish principles for responsible fishing, in accordance with the relevant rules of 

international law, and to serve as an instrument of reference to help States establish or improve the 

legal, institutional and managerial arrangements required for responsible and sustainable fishing. It 

applies globally to all fisheries, including fisheries within the EEZ and the territorial sea, as well as 

149 Ibid. 
150 Ibid. 
151 Hereinafter referred to as “the Code”.
152 Christopher Hedley, FAO Code of Conduct for Responsible Fisheries ([cited 5 August 2006]); available from 
http://www.intfish.net/treaties/summaries/3308.htm. 
153 Tsamenyi and Woodhill, op cit, note 86. 
154 FAO, What Is the Code of Conduct for Responsible Fisheries? (Rome, Italy: FAO, 2001). 
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150 Ibid. 
151 Hereinafter referred to as “the Code”.
152 Christopher Hedley, FAO Code of Conduct for Responsible Fisheries ([cited 5 August 2006]); available from 
http://www.intfish.net/treaties/summaries/3308.htm. 
153 Tsamenyi and Woodhill, op cit, note 86. 
154 FAO, What Is the Code of Conduct for Responsible Fisheries? (Rome, Italy: FAO, 2001). 
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those on the high seas, and to all stages of the fishing process, including capture, post-harvest 

production and trade.155

The main provisions of the Code are summarized as follows156:

• Implementation of management measures to ensure the sustainable use of marine 
living resources; 

• Conservation of target species, species belonging to the same ecosystem or 
associated and dependent species; 

• Prevention of overfishing and excess fishing capacity; 

• Support for fisheries management decisions with the best available scientific 
evidence;

• Application of the precautionary approach to fisheries conservation and 
management; 

• Protection of endangered species; 

• Promotion of selective and environmentally safe fishing gear and practices; 

• Protection and rehabilitation of critical fisheries habitats; 

• Promotion of international cooperation to facilitate conservation and management 
of living aquatic resources, especially straddling stocks and highly migratory 
stocks, throughout their range of distribution; 

• The adoption of compatible conservation measures in areas under national 
jurisdiction and on the high seas; and 

• Development of effective monitoring, control and surveillance measures. 

According to the FAO, 52 of its member States report having fisheries management plans in 

place that incorporate elements of the Code, including measures to promote use of selective fishing 

gear, to prohibit destructive practices and to ensure that permitted catch-levels reflect the state of 

stocks and allow depleted populations to recover. Fifty States are taking steps to make sure that 

their ships fishing in the EEZs of other States are properly authorized, and to better monitor foreign 

155 Hedley, op cit, note 152. 
156 Tsamenyi and Woodhill, op cit, note 86. 
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vessels operating in their own EEZs. Forty-nine States have implemented policies aimed at limiting 

accidental by-catch and reducing discards.157

In addition, to fulfill the obligation and to operationalize the Code in Southeast Asian States 

which all are located in the SCS region, SEAFDEC has initiated a comprehensive project on the 

Regionalization of the Code of Conduct for Responsible Fisheries. This project aims to address 

lacunas in State implementation, and to clarify provisions of the Code which are critical to the 

fisheries development of Southeast Asia. This project has established four phases of regionalization 

exercises, namely: 

• Fishing Operations (Phase I); 

• Aquaculture Development (Phase II); 

• Fisheries Management (Phase III); and 

• Fisheries Post-Harvest Technology and Trade (Phase IV).  

To achieve the goals set for the regionalization exercises, a series of processes and activities 

have been undertaken such as the identification of regional core experts and advisors; organization 

of workshops and technical meetings to elicit national views on the global Code; the mobilization 

of core experts workshops for the preparation of the regional technical; and the drafting of the 

regional guidelines. At present, SEAFDEC has completed regionalization exercises for Responsible 

Fishing Operations158 and Aquaculture Development159 and elaborated the respective regional 

guidelines. In the pipeline is the regionalization of Fisheries Management160 including the 

harmonization of Integration of Fisheries into Coastal Area Management161 with Fisheries 

Management.162

157 FAO, Progress Reported in Implementation of International Fishing Code (2005 [cited 5 August 2006]); 
available from http://www.fao.org/newsroom/en/news/2004/45169/index.html. 
158 FAO, Code of Conduct for Responsible Fisheries (Rome, Italy: 1995), Article 8. 
159 Ibid., Article 9. 
160 Ibid., Article 7. 
161 Ibid., Article 10. 
162 Southeast Asian Fisheries Development Center, Regionalization of the Code of Conduct for Responsible 
Fisheries (2006 [cited 5 August 2006]); available from http://www.seafdec.org/program/program11.htm. 

Annex 279(bis)



60

those on the high seas, and to all stages of the fishing process, including capture, post-harvest 

production and trade.155

The main provisions of the Code are summarized as follows156:

• Implementation of management measures to ensure the sustainable use of marine 
living resources; 

• Conservation of target species, species belonging to the same ecosystem or 
associated and dependent species; 

• Prevention of overfishing and excess fishing capacity; 

• Support for fisheries management decisions with the best available scientific 
evidence;

• Application of the precautionary approach to fisheries conservation and 
management; 

• Protection of endangered species; 

• Promotion of selective and environmentally safe fishing gear and practices; 

• Protection and rehabilitation of critical fisheries habitats; 

• Promotion of international cooperation to facilitate conservation and management 
of living aquatic resources, especially straddling stocks and highly migratory 
stocks, throughout their range of distribution; 

• The adoption of compatible conservation measures in areas under national 
jurisdiction and on the high seas; and 

• Development of effective monitoring, control and surveillance measures. 

According to the FAO, 52 of its member States report having fisheries management plans in 

place that incorporate elements of the Code, including measures to promote use of selective fishing 

gear, to prohibit destructive practices and to ensure that permitted catch-levels reflect the state of 

stocks and allow depleted populations to recover. Fifty States are taking steps to make sure that 

their ships fishing in the EEZs of other States are properly authorized, and to better monitor foreign 

155 Hedley, op cit, note 152. 
156 Tsamenyi and Woodhill, op cit, note 86. 

61

vessels operating in their own EEZs. Forty-nine States have implemented policies aimed at limiting 

accidental by-catch and reducing discards.157

In addition, to fulfill the obligation and to operationalize the Code in Southeast Asian States 

which all are located in the SCS region, SEAFDEC has initiated a comprehensive project on the 

Regionalization of the Code of Conduct for Responsible Fisheries. This project aims to address 

lacunas in State implementation, and to clarify provisions of the Code which are critical to the 

fisheries development of Southeast Asia. This project has established four phases of regionalization 

exercises, namely: 

• Fishing Operations (Phase I); 

• Aquaculture Development (Phase II); 

• Fisheries Management (Phase III); and 

• Fisheries Post-Harvest Technology and Trade (Phase IV).  

To achieve the goals set for the regionalization exercises, a series of processes and activities 

have been undertaken such as the identification of regional core experts and advisors; organization 

of workshops and technical meetings to elicit national views on the global Code; the mobilization 

of core experts workshops for the preparation of the regional technical; and the drafting of the 

regional guidelines. At present, SEAFDEC has completed regionalization exercises for Responsible 

Fishing Operations158 and Aquaculture Development159 and elaborated the respective regional 

guidelines. In the pipeline is the regionalization of Fisheries Management160 including the 

harmonization of Integration of Fisheries into Coastal Area Management161 with Fisheries 

Management.162

157 FAO, Progress Reported in Implementation of International Fishing Code (2005 [cited 5 August 2006]); 
available from http://www.fao.org/newsroom/en/news/2004/45169/index.html. 
158 FAO, Code of Conduct for Responsible Fisheries (Rome, Italy: 1995), Article 8. 
159 Ibid., Article 9. 
160 Ibid., Article 7. 
161 Ibid., Article 10. 
162 Southeast Asian Fisheries Development Center, Regionalization of the Code of Conduct for Responsible 
Fisheries (2006 [cited 5 August 2006]); available from http://www.seafdec.org/program/program11.htm. 

Annex 279(bis)



62

5. FAO International Plans of Action addressing specific key issues of the 1995 Code 
of Conduct for Responsible Fisheries163

Even after the Code was adopted in 1995, members of the FAO Committee on Fisheries 

(COFI) determined that the implementation of the Code’s provisions would be greatly reinforced 

by a set of voluntary International Plans of Action (IPOA). Three such plans, each addressing a 

specific issue, were developed in 1998 and adopted by the twenty-third session of COFI in 

February 1999, after which they were endorsed by the FAO Council at its June 1999 session. The 

three IPOAs are as follows: 

• The IPOA for reducing incidental catch of seabirds in longline fisheries164;

• The IPOA for the conservation and management of sharks165; and 

• The IPOA for the management of fishing capacity.166

In addition to the three IPOAs enumerated, the twenty-third session of COFI (1999) called 

for the elaboration of a fourth IPOA, namely: 

• The IPOA to Prevent, Deter and Eliminate Illegal, Unreported and Unregulated 
Fishing.167

This IPOA was developed in 2000, adopted by consensus at the 24th session of COFI on 2 

March 2001, and endorsed by the 120th session of the FAO Council on 23 June 2001. The four 
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163 Hereinafter referred to as “FAO-IPOA”. 
164 FAO, International Plan of Action for Reducing Incidental Catch of Seabirds in Longline Fisheries, 
International Plan of Action for the Conservation and Management of Sharks, International Plan of Action for the 
Management of Fishing Capacity (Rome, Italy: FAO, 1999). 
165 Ibid. 
166 Ibid. 
167 FAO, International Plan of Action to Prevent, Deter and Eliminate Illegal, Unreported and Unregulated 
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- The IPOA for reducing incidental catch of seabirds in longline fisheries168

The IPOA-SEABIRDS is a voluntary instrument that applies to all States whose fishermen 

engage in longline fisheries.169 Key longline fisheries in which incidental catch of seabirds are 

known to occur are: tuna, swordfish and billfish in certain regions of the oceans.170 The IPOA-

SEABIRDS sets out the activities which implementing States are expected to carry out, including 

an assessment of weather a problem exists with respect to the incidental catch of seabirds in its 

longline fishery, adopting a National Plan of Action for reducing in incidental catch of seabirds in 

longline fisheries (NPOA-SEABIRDS) and the elaboration of procedures for national reviews and 

reporting requirements.171

In the SCS region itself, the incidental catch of seabirds in longline fisheries has not been 

observed. The species of seabirds most frequently taken are albatrosses and petrels in the Southern 

Ocean, northern fulmars in the North Atlantic and albatrosses, gulls and fulmars in the North 

Pacific fisheries.172 According to FAO, only a few States have official schemes in place to prevent 

bird deaths, but many have indicated that steps to tackle the problem are being adopted on an 

individual basis in their fisheries sectors.173 However, all of the concerned States are encouraged to 

implement the IPOA-SEABIRDS, particularly those who operate longline fisheries in the 

mentioned oceans.  

- The IPOA for the conservation and management of sharks174

The IPOA-SHARKS is a voluntary instrument that applies to all States whose fishermen 

engage in shark fisheries. It sets out the activities which implementing States are expected to carry 

out, including an assessment of whether a problem exists with respect to sharks, adopting a 

168 Hereinafter referred to as “IPOA-SEABIRDS”. 
169 FAO, op cit, note 164. 
170 FAO, International Plan of Action for Reducing Incidental Catch of Seabirds in Longline Fisheries (5 August 
2006 [cited 5 August 2006]); available from 
http://www.fao.org/figis/servlet/static?xml=ipoa_seabirds.xml&dom=org&xp_nav=2. 
171 FAO, op cit, note 164. 
172 FAO, op cit, note 170. 
173 FAO, op cit, note 157. 
174 Hereinafter referred to as “IPOA-SHARKS”. 
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National Plan of Action for the conservation and management of sharks (NPOA-SHARKS), as well 

as procedures for national reviews and reporting requirements.175

The fishers of the SCS region have conducted fisheries for sharks in coastal waters for 

decades. During recent years, the increase in effort and yield of shark catches, as well as the 

expansion of the fishing grounds, has taken place. Generally, conservation and management of 

sharks is impaired by the lack of accurate data on catch, effort, discard, and trade data, as well as 

limited information on the biological parameters of many species and their identification.176

However, to date, there is no Stock Assessment Report (SAR) for sharks in the SCS region, 

although SEAFDEC has developed a research project on the biology and conservation of sharks 

which may form a basis for the formulation of SAR. Indonesia has also carried out studies in 2000 

and 2001 on shark biology and shark fisheries.177 According to FAO, plans addressing shark 

fishing now exist in six States, with ten other States close to finalizing them.178 But, as of date, 

there is no NPOA-SHARKS in the SCS region.179

- The IPOA for the management of fishing capacity180

The IPOA-CAPACITY is a voluntary instrument that applies to all States whose fishermen 

engage in capture fisheries. The immediate objective of the IPOA-CAPACITY is for the States and 

RFMOs to put in place an efficient, equitable and transparent management of fishing capacity by 

2003, and not later than 2005.181 It also enumerates urgent actions to be taken by States and 

identifies mechanisms in order to promote their implementation. The urgent actions are as follows: 

175 FAO, op cit, note 164. 
176 FAO, The International Plan of Action for the Conservation and Management of Sharks (5 August 2006 [cited 
5 August 2006]); available from http://www.fao.org/figis/servlet/static?dom=org&xml=ipoa_sharks.xml. 
177 IUCN Species Survival Commission's Shark Specialist Group and TRAFFIC, Report on Implementation of the 
International Plan of Action for Sharks (IPOA-Sharks): AC18 DOC. 19.2 (8-12 April 2002 [cited 5 August 2006]); 
available from http://www.cites.org/common/com/ac/18/E18i-10.doc. 
178 FAO, op cit, note 157. 
179 IUCN Species Survival Commission's Shark Specialist Group and TRAFFIC, op cit, note 177. 
180 Hereinafter referred to as “IPOA-CAPACITY”. 
181 FAO, International Plan of Action for the Management of Fishing Capacity (5 August 2006 [cited 5 August 
2006]); available from 
http://www.fao.org/figis/servlet/static?xml=ipoa_capacity.xml&dom=org&xp_nav=2&xp_banner=fi. 
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• Assessment and monitoring of fishing capacity which includes measurement of    
fishing capacity, urgent measurement of diagnosis and identification of fisheries and 
fleets as well as establishment of records of fishing vessels; 

• Preparation and implementation of national plans by development of national plans 
and policies, giving subsidies and economic incentives and having regional 
considerations; and 

• Having international considerations as well as the immediate actions for major 
international fisheries requiring urgent measures. 182

So far, FAO reports that nine States have national plans in place to limit excess fishing 

capacity, and another 42 States are in the processes of drafting such plans including some States in 

the SCS region.183

- The IPOA to Prevent, Deter and Eliminate Illegal, Unreported and Unregulated
            Fishing184

The IPOA-IUU is also a voluntary agreement, within the framework of the Code, which 

applies to all States and entities and to all fishers. It contains proposed measures to prevent, deter 

and eliminate IUU fishing. These measures focus on all State responsibilities, including flag State 

responsibilities, coastal State measures, port State measures, internationally agreed market-related 

measures, research and regional fisheries management organizations. Special requirements of 

developing States are also considered, as are reporting requirements and the role of FAO.185 The 

measures proposed by IPOA-IUU are summarized as follows: 

• All States responsibilities which include 2 parts which are international instruments  
                        and national legislation. 

For international instruments, States are encouraged, as a matter of priority, to 
ratify, accept or accede to, as appropriate, the LOSC, the 1995 UN Fish Stocks 
Agreement and the 1993 FAO Compliance Agreement. Also, States should fully and 
effectively implement the Code and its associated International Plans of Action.

182 FAO, op cit, note 164. 
183 FAO, op cit, note 157. 
184 Hereinafter referred to as “IPOA-IUU”. 
185 FAO, op cit, note 167. 
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With respect to national legislation, States should address in an effective manner all 
aspects of IUU fishing. States should develop and implement their National Plans of 
Action which address State control over nationals, vessels without nationalities, 
legal sanctions with sufficient severity, non cooperating States, economic incentives 
and MCS of fishing activities. 

• Flag State responsibilities, including the requirement for the establishment of 
fishing vessel registries, record of fishing vessels, issue authorization to fish as well 
as the control of transhipment and support activities. 

• Coastal State responsibilities include the implementation of effective MCS, 
cooperation with other States and information exchange, the regulation of foreign 
fishing access and the application of legal sanctions of sufficient severity. 

• Port State measures which are to deny port access to IUU fishing boats (except for 
vessels in distress), port inspection of vessel documents and catch, collect and 
exchange of information, cooperation with flag and coastal States, as well as 
cooperation with regional fisheries management organizations. 

• Internationally-agreed market measures that include import and export control, 
catch documentation and certification requirements, pre-shipment inspection, 
labeling, self requirement and paper trails for the fish trade. 

• Implications of non-compliance should include multilateral bans on import of 
fisheries products, ban on high seas fishing, sanctions against non-compliant 
fishing vessels, loss of access to waters of other States, to avoid collapse of 
resources and loss of revenues.186

According to FAO, thirty-five Sates have developed plans to curtail IUU fishing including 

some States in the SCS region.187

186 Ibid; Martin Tsamenyi and Ron West, "International Requirements to Prevent, Deter, and Eliminate Illegal, 
Unreported, and Unregulated (IUU) Fishing" (paper presented at the National Workshop on IUU Fishing, Jakarta, 
Indonesia, 28 April 2005). 
187 FAO, op cit, note 157. 
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Part IV Potential Approaches towards the Sustainable Management of Pelagic 
Fisheries in the South China Sea Region 

Since pelagic stocks in the SCS region are mainly straddling fish stocks and highly 

migratory fish stocks, their sustainable management at the national level is obviously not enough. 

A comprehensive management regime at the international level needs to be further developed and 

implemented to be more effective. However, at the international level, sustainable use approaches, 

which are recognized as fundamental to the management of renewable resources, need to be 

applied within specific fisheries instruments and implemented at all levels.188 The potential 

approaches for sustainable management of pelagic fisheries in the SCS, therefore, should include 

the following: 

 a. Ratification and implementation of the international fishery instruments 

To apply internationally agreed standards for responsible and sustainable marine resources 

management, including the elimination of IUU fishing in both waters under national jurisdiction 

and the high seas, the SCS States should be seriously encouraged to ratify or accept and implement 

effective international fishery instruments including: 

• The LOSC; 

• The 1995 UN Fish Stocks Agreement; 

• The Compliance Agreement; 

• The Code; and 

• The four FAO international plans of action (IPOA-SEABIRDS, IPOA-SHARKS, 

IPOA-CAPACITY, IPOA-IUU). 

In particular, States should ratify the LOSC which is one of the most comprehensive 

international treaties and the framework convention for the other international agreements 

enumerated above. All SCS States should be a party to the LOSC.  The LOSC provides the legal 

188 Tsamenyi and Woodhill, op cit, note 86. 
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framework absolutely necessary for sustainable management of pelagic fisheries in the SCS region. 

The LOSC grants coastal States sovereign rights over living resources in their EEZs as well as 

provides the legal regime for their protection and conservation. The LOSC also provides a 

comprehensive framework for marine conservation that coastal States are specifically required to 

conserve living resources in their EEZs. In addition, the LOSC promotes scientific research and 

protects the right to conduct it. 

Currently, there are only two States in the SCS region, Cambodia and Thailand, who are not 

parties to the LOSC. Their non-party status has constantly brought them some disadvantages both 

in international fisheries as well as in the exercise of the freedom of navigation for commercial 

vessels, particularly when dealing with the States who are parties to the LOSC. For instance, 

Thailand can not submit disputes with Malaysia regarding the freedom of navigation for Thai 

fishing vessels in Malaysia’s EEZ to ITLOS. This has seriously disadvantaged Thailand in its 

negotiations with Malaysia.

The States of the SCS region should also be strongly encouraged to ratify or accept and 

implement other international instruments mentioned above. At present, none of the SCS States are 

parties to them. These instruments collectively support and elaborate the rights and obligations 

under the LOSC, which are also necessary for sustainable management of pelagic fisheries in the 

SCS region. 

b. Cooperation in the conservation and management of marine resources 

The majority of the States in the SCS region have enclosed or semi-enclosed seas. Article 

123 of the LOSC, provides that States bordering an enclosed or semi-enclosed sea should cooperate 

with each other in the exercise of their rights and in the performance of their duties under the 

LOSC. This imposes upon the littoral States bordering the SCS region the duty to coordinate the 

management, conservation, exploration and exploitation of marine living resources as well as to 

coordinate their scientific research policies and undertake appropriate joint programs. This 

cooperation can be undertaken directly or through an appropriate regional organization. 

69

It is clear that the SCS States should cooperate directly or through an appropriate regional 

organization in many matters relating to fisheries. The management measures taken by one State 

should be compatible with similar measures adopted by other States, particularly when they fish the 

same stocks. Moreover, cooperation through regional institutions should reduce the likelihood of 

States becoming involved in fisheries disputes. RFMOs should also aim to recover the cost of 

conservation, management and research activities from their members.189 To date, SEAFDEC is the 

only effective RFMO which conducts research on pelagic fisheries in the SCS region. However, its 

projects now focus more on scientific research, particularly on the fisheries biology of pelagic 

resources in the SCS region. Future tasks for the SCS States themselves, as well as the RFMOs, 

include the development of collaborative agreements on how to exploit the shared stocks rationally, 

with careful consideration of catch allocation, fishing regulation, surveillance and fisheries laws. 

This undertaking may require the assistance of impartial bodies such as FAO and the Asia-Pacific 

Fishery Commission (APFIC). The collaborative agreements may also help to abate active 

disputes, particularly territorial disputes among the States in the SCS region. 

c. Ecosystem management approach 

There is no single internationally agreed definition of “ecosystem management approach” 

but the concept is generally associated with management based on the best understanding of the 

ecological interactions and processes necessary to sustain ecosystem structure and function.190

Ecosystem management approach requires holistic decision-making. That is, the impact of an 

activity on one element in the ecosystem may have consequences on other components of the same 

system.191 The ultimate goal of an ecosystem management approach is to promote sustainable 

development. The application of it to oceans involves the maintenance of ecosystem integrity, 

functioning and health in order to ensure the sustainable use of ocean resources for present and 

future generations.192

189 FAO, op cit, note 154. 
190 United Nations, Ocean and the law of the sea, Report of the Secretary-General (New York: United Nations, 
2006).
191 Kaye, op cit, note 115. 
192 United Nations, op cit, note 190. 
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The ecosystem management approach requires that the components of an ecosystem, the 

phenomena and activities that affect it and the legislative and policy frameworks be coordinated in 

a systematic manner to address interactions and cumulative effects. This may require the creation 

of new institutional frameworks, as well as appropriate coordination and collaboration among the 

various sectors involved, and perhaps new policy and legislative instruments. The ecosystem 

approach is science-based. However, scientific understanding of ocean ecosystems, particularly of 

the SCS, is still very limited. Thus, the application of the precautionary approach is essential. 

Monitoring the state of the ecosystem over time to evaluate the effects of both natural changes and 

management measures is also necessary.193 The application of such an approach generally includes 

the following steps: 

(a) Identification of the geographical scope for the application of the ecosystem 
management approach; 

  (b)  Scientific research and analysis of the components of the ecosystem, their interaction 
and functioning; 

(c)  Assessment of the condition of the ecosystem; 

(d) Establishment of ecological and operational objectives to maintain biodiversity, 
productivity, water quality and habitat quality in a given ecological region; 

(e)  Identification of pressures and impacts on the ecosystems; 

(f)  Selection of ecological indicators to ensure that ecological objectives are being met; 

(g) Analysis of existing legal framework and identification of gaps, overlaps and 
inconsistencies; 

(h)  Management of human activities that affect or might affect the ecosystem; 

(i) Monitoring of natural changes in ecosystems and the effects of management 
measures through ecological indicators; 

(j)  Adjustment of the management system, if necessary; and 

(k)  Management structures.194

193 Ibid.
194 Ibid.

71

In order to avoid excess fishing capacity of pelagic resources that will severely affect to the 

ecosystem in the SCS region, the SCS States should have resource exploitation governed by 

adequate fisheries laws and regulations, as well as monitored through a reliable fisheries data 

collection system. The SCS States should support monitoring of pelagic fishery resources and the 

marine environment, which is fundamental to the conservation and rational utilization of fishery 

resources.

  Moreover, the dissemination of information regarding relevant international and national 

laws and regulations will raise awareness and will make all stakeholders conscientious in 

protecting the fishery resources and the marine environment in the SCS region. In developing and 

managing the pelagic fisheries, the SCS States also have to consider an institutional mechanism in 

order to see whether the existing mechanism has been satisfactory or still sufficient to cope with the 

increasing problems of implementation.  

It will also be important to promote independent scientific studies and reviews of pelagic 

stocks in the SCS region, the results of which will facilitate the work of RFMOs and provide a 

point of comparison with analysis provided by RFMOs. 
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Conclusion

 The SCS region, composed of nine coastal States which have the highest population growth 

in the world, is a LME with unique oceanographic, biographic and ecological characteristics. The 

SCS region is very important, mainly for strategic reasons, both in the economic and the military 

senses. In addition, there are rich hydrocarbon deposits as well as pelagic and other fisheries 

resources in the SCS region. However, the maritime boundary and territorial disputes among the 

coastal States of the SCS region seriously undermine the peaceful and optimal utilization of these 

resources.

 The important role of fisheries in the food security and economy of the majority of States in 

the SCS region cannot be overemphasized. Fisheries contribute to the employment and income of 

people in this region as well as to the international trade of these States. Pelagic resources, both 

small pelagic species such as scads and mackerels, and large pelagic species such as tunas, are 

considered significant.

The goal of sustainable fisheries management in the SCS region is hindered by several 

pelagic fisheries management problems pertaining to resource issues, issues with respect to EEZ 

delimitation, and fisheries issues, notably overfishing. It is obvious that IUU fishing is an important 

root problem. However, many national and international instruments, if properly implemented, 

offer solutions to these issues and the joint development zones should be strongly considered 

among the SCS States, particularly in the conflicted areas.

In the SCS region, SEAFDEC plays a very important role as an RFMO for pelagic fisheries 

management. At the international level, there are several notable effective fisheries instruments 

such as the LOSC, the 1995 UN Fish Stocks Agreement, the Compliance Agreement, the Code of 

Conduct and the four IPOAs of FAO. However, the frameworks provided under these international 

instruments will depend on the extent to which States are willing to become parties and implement 

their provisions.195

195 Tsamenyi and Woodhill, op cit, note 86. 

73

   Although there are management activities already initiated by a number of States in the 

region and by regional bodies such as SEAFDEC, they are currently confined to developing 

statistical databases and collecting biological and bio-economic information on the exploited 

pelagic stocks. These undertakings are intended to gain more knowledge of the stocks and their 

distribution as well as to assess the state of their exploitation. The direction of future tasks to be 

assisted by impartial bodies such as FAO and APFIC should be towards the development of 

collaborative agreements on the rational exploitation of shared stocks, with careful consideration of 

catch allocation, fishing regulation, surveillance and fisheries laws.196 Any management system 

must require compliance to operate effectively.  

At present, those available instruments are creative. The SCS States should underline the 

importance of capacity-building as well as confidence-building in implement them. If they are 

successfully implemented they would provide a reliable system of sustainable resources 

management not only for pelagic fisheries in the SCS region but also all marine fisheries resources 

in the world. 

196 Menasveta, op cit, note 64. 
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Annex 3: Major small pelagic resources in the SCS region. 

    No.           Species Group     Being exploited 
    by coastal States 

  Potential transboundary

     1. 
 Mackerels: 

- Rastrelliger spp. 
- Scomber japonicus 

                    x 

     2. 
 Scads: 

- Decapterus spp. 
- Selar spp. 
- Atule spp. 

                    x 

     3.  Torpedo Scad 
 (Megalaspis cordyla)

                    x 

     4. 
 Sardines: 

- Sardinella spp. 
- Dussumieria spp. 
- Sardinops spp. 

                    x 

   5. 
Jacks:

- Caranx spp. 
- Trachurus spp. 

                  x 

   6. Spanish mackerel 
(Scomberomorus spp.) 

                  x 

   7. 
Small tunas: 

- Auxis spp. 
- Euthunnus spp. 
- Thunnus tonggol

                  x 

   8.  Anchovies 
 (Stolephorus spp.) 

               x  

   9.  Bombay-duck 
 (Harpadon nehereus)

               x  

  10.  Hairtails 
 (Trichiurus spp.) 

               x  

  11.  Wolf-herring 
 (Chirocentrus spp.) 

               x  

  12. Barracudas
(Sphyraena spp.) 

               x  
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Annex 3: Major small pelagic resources in the SCS region. 

    No.           Species Group     Being exploited 
    by coastal States 

  Potential transboundary

     1. 
 Mackerels: 

- Rastrelliger spp. 
- Scomber japonicus 

                    x 

     2. 
 Scads: 

- Decapterus spp. 
- Selar spp. 
- Atule spp. 

                    x 

     3.  Torpedo Scad 
 (Megalaspis cordyla)

                    x 

     4. 
 Sardines: 

- Sardinella spp. 
- Dussumieria spp. 
- Sardinops spp. 

                    x 

   5. 
Jacks:

- Caranx spp. 
- Trachurus spp. 

                  x 

   6. Spanish mackerel 
(Scomberomorus spp.) 

                  x 

   7. 
Small tunas: 

- Auxis spp. 
- Euthunnus spp. 
- Thunnus tonggol

                  x 

   8.  Anchovies 
 (Stolephorus spp.) 

               x  

   9.  Bombay-duck 
 (Harpadon nehereus)

               x  

  10.  Hairtails 
 (Trichiurus spp.) 

               x  

  11.  Wolf-herring 
 (Chirocentrus spp.) 

               x  

  12. Barracudas
(Sphyraena spp.) 

               x  

Annex 279(bis)



84

Annex 3: Major small pelagic resources in the SCS region. (Cont.) 

Source: Devaraj M. and P. Martosubroto, eds., Small Pelagic Resources and Their Fisheries in  
              Asia-Pacific Region, vol. 31, The APFIC Working Party on Marine Fisheries, First  
              Session (Bangkok, Thailand: RAP Publication, 13-16 May 1997).  

    No.           Species Group     Being exploited 
    by coastal States 

  Potential transboundary

   13. 
Pomfrets: 

- Formio niger 
- Stromateus spp. 

             x  

   14. Flyingfishes
(Hirundichthus spp.) 

             x  

   15. 
Mullets: 

- Mugil spp. 
- Liza spp. 

             x  
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Annex 3: Major small pelagic resources in the SCS region. (Cont.) 

Source: Devaraj M. and P. Martosubroto, eds., Small Pelagic Resources and Their Fisheries in  
              Asia-Pacific Region, vol. 31, The APFIC Working Party on Marine Fisheries, First  
              Session (Bangkok, Thailand: RAP Publication, 13-16 May 1997).  
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The South China Sea potentially is rich in hydrocarbon resources, but until such time
that there is certainty of which country has exclusive maritime jurisdiction over what
part of the seabed little or no exploitation will occur. Maritime boundary delimitation
or some form of joint resource development is hampered by a legacy of sovereignty
disputes over miniscule pieces of territory that are scattered throughout this water
body. Unfortunately, the UN Convention on the Law of the Sea does not address how
to resolve sovereignty disputes. The small disputed islands have no intrinsic value
other than possibly providing the territorial basis from which to make the maritime
claims. Given the nationalism associated with the territorial claims, any viable long-
term solution will have to address how to discount these features and the States will
have to have the political will to push their sovereignty claims aside in order to move
forward towards some sort of joint development arrangements.

Keywords island sovereignty disputes, Article 121 (3), maritime boundary delimita-
tion, South China Sea

Introduction

Among the many headlines pertaining to the South China Sea during the spring and
summer of 2009 were: “New Philippine Border Law Re-ignites Territorial Disputes in
South China Sea,”1 “Taiwan Reaffirms Sovereignty over South China Sea Islands,”2 “China
Tells Neighbours to Keep Off Disputed Islands,”3 “South Korea, Vietnam: A Deal to Explore
Contested Waters,”4 and “US Reaffirms Its Rights to Operate in South China Sea.”5 So,
what has happened to reignite the long-standing disputes in the South China Sea?

Pursuant to the provisions of the United Nations Convention on the Law of the Sea
(LOS Convention)6 all States that were party to the LOS Convention prior to 1999 were to
make their continental shelf submission to the Commission on the Limits of the Continental
Shelf (CLCS) by 13 May 2009. This pertained to all the States surrounding the South China
Sea: Brunei, China, Malaysia, the Philippines, and Vietnam.7

An assertion to exclusive jurisdiction over the continental shelf must originate from
territory, be it from a continental mainland or from an island over which a country has
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clear ownership. In its decision in the North Sea Continental Shelf Cases in 1969, the
International Court of Justice (ICJ) stated that

the rights of the coastal State in respect of the area of the continental shelf that
constitutes a natural prolongation of its land territory into and under the sea
exist ipso facto and ab initio, by virtue of its sovereignty over the land.8

Surrounding the South China Sea are the undisputed land territories of Brunei, China,
Malaysia, the Philippines, Taiwan, and Vietnam. But, scattered throughout the region are
approximately 160 features—small islands, cays, and drying reefs. According to one ana-
lyst, these small features are found in a marine area covering approximately 900 kilometers
by 360 kilometers (an area of 240,000 square kilometers).9 And, in the northern part
of the South China Sea, there are the Paracel Islands (or Xisha Qundao, Haoang Sa in
Vietnamese) and the Pratas Islands (or Dongsha Qundao). In order to enjoy exclusive rights
to the continental shelf in this area, the claimant countries believed it was important to
reiterate their sovereignty claims to many, or all, of these small features that speckle the
South China Sea. Jurisdiction over the water column would be affected as well.

The intent of this article is not to discuss in detail the history of the sovereignty claims
or the respective legal merits of these claims. Rather, a brief overview will be provided as
to the current state of affairs. Then, some thoughts will be given as to possible actions that
could be taken by the countries, or even by the international community, to prevent these
disputes from escalating into something more serious and to find a meaningful long-term
solution(s) to the situation. In the short term, the recent public attention being given to
the statements by the countries likely will prevent any meaningful discussions to occur
to resolve these disputes. Possible solutions, however, may be possible in the long term
when the parties realize that creative compromises will be needed to exploit the living and
nonliving resources throughout much of the region.

Geographical Scope

The insular territorial features, for the purposes of analysis, can be grouped into two general
areas: the Paracel Islands, in the northern South China Sea; and the many small islands and
cays in the south that generically have been labeled over the years as the Spratly Islands (or
Nansha Qundao), even though Spratly Island (or Nanwei Dao) is but one island.10 It should
be noted that many of these small islands, reefs, and atolls are not well surveyed and, over
the years, issues have arisen as to whether or not a given feature is even above water at
high tide. Knowledge of the tidal datum is important since a claim to offshore maritime
jurisdiction must originate from terra firma, a piece of land that is above water at all
times.

The sovereignty over the Paracel Islands is disputed between the two Chinas and Viet-
nam, whereas the numerous islands in the central part of the South China Sea are disputed,
at least in part, among the following political entities: China, Malaysia, the Philippines,
Taiwan, and Vietnam. As shown on a map produced by the U.S. Department of State, these
small pieces of territory are occupied, in no particular geographic pattern, by the People’s
Republic of China (PRC), Malaysia, the Philippines, the Republic of China (ROC), and
Vietnam. (See Figure 1.)11 Brunei’s claim to a continental shelf, based on an extension of
the inshore limits created by the British in 1958, incorporates Louisa Reef (or Nantung
Chiao), a feature that has a couple of rocks that are above high tide and “a navigational
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Figure 1. Claims in the South China Sea.

light maintained by Malaysia.”12 There are no communities, in the traditional sense, on
these features. Several of these small pieces of territory support some people representing
a particular claimant country for which food and water must be brought in. Several fea-
tures have been enlarged to accommodate an airstrip for small planes to bring in supplies
and people. The islands themselves essentially have no intrinsic value. It is the maritime
area that possibly could be generated from them that creates the potential value. The word
“possibly” is used because, under the international law of the sea (LOS Convention, Article
121(3)), it is questionable whether or not a country would have entitlement to an exclu-
sive economic zone (EEZ) or continental shelf from these small islands, cays, rocks, and
atolls.

A recent article in the Los Angeles Times, for example, reported on the Philippines’
attempts to populate its Pagasa Island (a name in Tagalog, or Zhongye Dao, Thi Tu Island
in English).13 According to the article, in 2002 “the Philippines decided to establish a small
colony of hardy civilian settlers on the island augmenting the two dozen military workers
who earn special ‘loneliness pay’ to live on the far-off spot and bolstering its claim that
possession is nine-tenths of the law.” These inhabitants spend 3 months at a time on this
75-acre property. This is the only Philippine claimed possession in the South China Sea
that has a year-round population. As an example of life on this island, the article states
that “telephones and satellite TV are powered by generators that run only part time. Air
conditioning is nonexistent, and on the hottest days many wonder why they ever came in
the first place.”
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the first place.”

 
Annex 716



Maritime Delimitation in the South China Sea 217

Geologists speculate that the South China Sea seabed could offer commercially viable
oil and gas deposits. In addition to possible hydrocarbon resources, the region has productive
fishing grounds. The region also provides vital shipping routes for trade to and from East
Asia to all parts of the world. It is the resource potential that is the root of most, if not all,
the current interest in claiming exclusive national jurisdiction over the waters and seabed
of the South China Sea. This jurisdiction must emanate from undisputed territory.

For any of these countries to exploit the natural resources of the South China Sea, there
is a need for certainty over jurisdiction of the maritime space. For example, oil companies
will not spend large amounts of money to explore an area to determine the likelihood of
oil and gas deposits if they are not certain that they will enjoy the right to exploit the
resource if any are found. Oil and gas exploitation is a complicated process involving
several steps, including: research and development, bidding, and securing a license for a
particular location and a set time frame during which to set up the infrastructure to drill
and to transport the oil either to a tanker or a land-based terminal. This process just will not
happen in a disputed area.

This certainty could be brought about in one of two ways. First, there could be a
clearly defined maritime boundary established by treaty, which is not contested by a third
party, that delimits the national maritime jurisdiction for each State. Following the entry
into force of such a treaty, the counties could proceed with exploration and exploitation on
their side of the boundary in a manner in which they choose. Included in such a boundary
agreement could be provisions for joint development or unitization over the resources in
the boundary area, particularly for resources that may straddle the boundary. There could
also be an international agreement involving the affected parties that clearly sets forth the
duties, responsibilities, and rights for each State in a defined area.

Until there is an element of certainty, there will be little, if any, exploratory work
conducted in the core region of the South China Sea where there are multiple overlapping
claims. There appears to be some activity by the countries to enter into joint exploration
agreements, for example, among China, the Philippines, and Vietnam (an agreement signed
on 14 March 2005).14 If there is work done in the disputed area, it likely will be done under
the protest of the other countries.

In the South China Sea, from the Spratly Islands north, there is only one maritime
treaty that has been concluded. By a treaty signed 25 December 2000 (which entered into
force on 30 June 2004), China (PRC) and Vietnam delimited the territorial sea, EEZ, and
continental shelf in the Gulf of Tonkin.15 (See Figure 2.) The boundary terminates before
entering into the South China Sea. The treaty contains provisions on fishing activities in the
boundary area. This treaty represents China’s first maritime boundary agreement concluded
with any of its neighbors. Although each side had put forth historic arguments to support
its respective boundary position, it appears that both sides based the agreement on the LOS
Convention, which emphasizes achieving an equitable solution.16 The treaty did not address
their sovereignty disputes over the Paracel Islands or the Spratly Islands.

There may be another boundary agreement. In its Preliminary Information submission
to the CLCS Brunei made the following statement:

The maritime boundaries between Brunei and Malaysia out to 200 nautical
miles have been delimited by two series of agreements.

First, the territorial sea and continental shelf between Brunei and Malaysia
were delimited as far as the 100 fathom isobath by two 1958 British Orders in
Council.
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Figure 2. China-Vietnam maritime boundary. (Source: David Colson and Robert Smith (eds), In-
ternational Maritime Boundaries, Volume V, American Society of International Law, 2005, p. 3754.
Reprinted with permission.)

Annex 716



Maritime Delimitation in the South China Sea 217

Geologists speculate that the South China Sea seabed could offer commercially viable
oil and gas deposits. In addition to possible hydrocarbon resources, the region has productive
fishing grounds. The region also provides vital shipping routes for trade to and from East
Asia to all parts of the world. It is the resource potential that is the root of most, if not all,
the current interest in claiming exclusive national jurisdiction over the waters and seabed
of the South China Sea. This jurisdiction must emanate from undisputed territory.

For any of these countries to exploit the natural resources of the South China Sea, there
is a need for certainty over jurisdiction of the maritime space. For example, oil companies
will not spend large amounts of money to explore an area to determine the likelihood of
oil and gas deposits if they are not certain that they will enjoy the right to exploit the
resource if any are found. Oil and gas exploitation is a complicated process involving
several steps, including: research and development, bidding, and securing a license for a
particular location and a set time frame during which to set up the infrastructure to drill
and to transport the oil either to a tanker or a land-based terminal. This process just will not
happen in a disputed area.

This certainty could be brought about in one of two ways. First, there could be a
clearly defined maritime boundary established by treaty, which is not contested by a third
party, that delimits the national maritime jurisdiction for each State. Following the entry
into force of such a treaty, the counties could proceed with exploration and exploitation on
their side of the boundary in a manner in which they choose. Included in such a boundary
agreement could be provisions for joint development or unitization over the resources in
the boundary area, particularly for resources that may straddle the boundary. There could
also be an international agreement involving the affected parties that clearly sets forth the
duties, responsibilities, and rights for each State in a defined area.

Until there is an element of certainty, there will be little, if any, exploratory work
conducted in the core region of the South China Sea where there are multiple overlapping
claims. There appears to be some activity by the countries to enter into joint exploration
agreements, for example, among China, the Philippines, and Vietnam (an agreement signed
on 14 March 2005).14 If there is work done in the disputed area, it likely will be done under
the protest of the other countries.

In the South China Sea, from the Spratly Islands north, there is only one maritime
treaty that has been concluded. By a treaty signed 25 December 2000 (which entered into
force on 30 June 2004), China (PRC) and Vietnam delimited the territorial sea, EEZ, and
continental shelf in the Gulf of Tonkin.15 (See Figure 2.) The boundary terminates before
entering into the South China Sea. The treaty contains provisions on fishing activities in the
boundary area. This treaty represents China’s first maritime boundary agreement concluded
with any of its neighbors. Although each side had put forth historic arguments to support
its respective boundary position, it appears that both sides based the agreement on the LOS
Convention, which emphasizes achieving an equitable solution.16 The treaty did not address
their sovereignty disputes over the Paracel Islands or the Spratly Islands.

There may be another boundary agreement. In its Preliminary Information submission
to the CLCS Brunei made the following statement:

The maritime boundaries between Brunei and Malaysia out to 200 nautical
miles have been delimited by two series of agreements.

First, the territorial sea and continental shelf between Brunei and Malaysia
were delimited as far as the 100 fathom isobath by two 1958 British Orders in
Council.

 

218 R. W. Smith

Figure 2. China-Vietnam maritime boundary. (Source: David Colson and Robert Smith (eds), In-
ternational Maritime Boundaries, Volume V, American Society of International Law, 2005, p. 3754.
Reprinted with permission.)

Annex 716



Maritime Delimitation in the South China Sea 219

Second, the territorial sea, the Exclusive Economic Zone and the continen-
tal shelf out to a distance of 200 nautical miles were delimited by an Exchange
of Letters dated 16 March 2009.17

The substance and legal validity of the 16 March Exchange of Letters between Brunei
and Malaysia are unclear at this point. Does the exchange of letters constitute a maritime
boundary agreement with specific lines delimiting, or merely an agreement on intent to
reach an agreement? In its joint submission with Vietnam to the CLCS, Malaysia, for
instance, did not show boundaries with Brunei beyond the 100-fathom depth contour (e.g.,
what was established by the British in 1958).18 Brunei, on the other hand, in 1988 legislation
published what it unilaterally believed to be its maritime boundaries with Malaysia.19

The LOS Convention

The South China Sea coastal States that are members of the United Nations are all party to
the LOS Convention. Table 1 lists the dates on which each State became party.

The LOS Convention provides the bases by which States have entitlement to offshore
areas. It addresses all aspects associated with national maritime claims: baselines, territorial
sea, contiguous zone, EEZ, continental shelf, and bilateral boundaries (territorial sea, EEZ,
and continental shelf). With the exception of baseline claims, of which several States in
this region have enacted laws that exceed the provisions of the LOS Convention, the laws
implemented by these coastal States, for the most part, have been made in accordance with
the Convention. It is not the place here to review in detail all the national maritime claims.
It should be pointed out, however, that should any of the States enter into boundary talks,
then certain straight baseline claims could complicate negotiations.

One piece of national legislation worth citing is the 2009 Philippine law that estab-
lished its archipelagic straight baselines.20 Prior to this law, in 1961, the Philippines claimed
straight baselines around its islands, a claim that clearly exceeded the provisions of interna-
tional law.21 The 1961 claim was based on the limits set forth in Article III of the Treaty of
Paris Between the United States and Spain of 10 December 1898.22 The 2009 law that the
Philippines enacted is in accordance with the LOS Convention provisions on archipelagic
straight baselines. It meets the water:land ratio and the length of the baselines are within
the guidelines set forth in the LOS Convention.23

Knowing the political sensitivities surrounding the multiple claims to the Spratly
Islands, the Philippines Government purposely did not include any of those contested

Table 1
Dates the South China Sea States became party to
the 1982 United Nations Convention on the Law

of the Sea

State Date

Brunei 5 November 1996
China 7 June 1996
Malaysia 14 October 1996
Philippines 8 May 1984
Vietnam 25 July 1994
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islands within its archipelagic claim. Even so, prior to passing the archipelagic straight
baseline bill into law, it took the Philippines Congress months of debate over whether or
not the law would adversely affect the Philippines position with regard to its neighbors on
the ongoing sovereignty dispute over the South China Sea islands. As the clock was ticked
toward 13 May, the Philippines wanted to use the archipelagic straight baselines as part
of its continental shelf submission to the CLCS.24 The final law did state that the islands
of Kalayaan and Scarborough Shoal were “a regime of islands under the Republic of the
Philippines.”25

The Philippine law met with protests from China, Taiwan, and Vietnam, which added
to the 2009 turmoil of reiteration of claims, counterclaims.26

The LOS Convention and Island Sovereignty Disputes

As discussed in one study, disputes involving islands fall under two major categories:27

• a dispute over the sovereignty of the island(s) itself; and,
• a dispute over the affect the island(s) may have on the delimitation of adjacent

maritime space.

There are important distinctions to be made between these two categories in the relationship
between the particular type of dispute and the role the LOS Convention may, or may not,
have on bringing about resolution. Whereas the LOS Convention addresses boundary
delimitation situations where there are overlaps between respective territorial seas (Article
15), the EEZ (Article 74), and the continental shelf (Article 83), there are no provisions that
address how to resolve sovereignty disputes. While the LOS Convention provides for several
international bodies to adjudicate disputes, and for the CLCS to give recommendations for
national limits to continental shelves beyond 200 nautical miles, there is nothing in the
body of the Convention that deals with sovereignty issues. States have turned to various
forms of dispute settlement to resolve sovereignty disputes, but these have been bilateral
agreements between the claimants and not necessarily tied to the LOS Convention.

As noted above, the application of the LOS Convention is premised on the assumption
that a particular State has undisputed title over the territory from which the maritime zone is
claimed. Any attempt to conduct activities in a disputed offshore marine area, or to enforce
against a country having a competing claim, likely will be met with diplomatic protests and
perhaps even confrontation.

Article 121 of the LOS Convention

An article in the LOS Convention that could affect a possible solution to the Spratly Islands
sovereignty disputes is Article 121, on the regime of islands, and specifically Article 121,
paragraph 3 which addresses “rocks.” First, Article 121, paragraph 1 states that an island
“is a naturally formed area of land, surrounded by water, which is above water at high tide.”
Paragraph 2 of this article states that, with the exception of the paragraph 3 provision, an
island is entitled to a territorial sea, contiguous zone, EEZ, and continental shelf. Paragraph
3 of Article 121 states:

Rocks which cannot sustain human habitation or economic life of their own
shall have no exclusive economic zone or continental shelf.

The intent of the negotiators of this provision was to prevent a country from claiming a
large area of ocean space and seafloor based on a very small feature located off its coast
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of its continental shelf submission to the CLCS.24 The final law did state that the islands
of Kalayaan and Scarborough Shoal were “a regime of islands under the Republic of the
Philippines.”25

The Philippine law met with protests from China, Taiwan, and Vietnam, which added
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As discussed in one study, disputes involving islands fall under two major categories:27
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between the particular type of dispute and the role the LOS Convention may, or may not,
have on bringing about resolution. Whereas the LOS Convention addresses boundary
delimitation situations where there are overlaps between respective territorial seas (Article
15), the EEZ (Article 74), and the continental shelf (Article 83), there are no provisions that
address how to resolve sovereignty disputes. While the LOS Convention provides for several
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body of the Convention that deals with sovereignty issues. States have turned to various
forms of dispute settlement to resolve sovereignty disputes, but these have been bilateral
agreements between the claimants and not necessarily tied to the LOS Convention.

As noted above, the application of the LOS Convention is premised on the assumption
that a particular State has undisputed title over the territory from which the maritime zone is
claimed. Any attempt to conduct activities in a disputed offshore marine area, or to enforce
against a country having a competing claim, likely will be met with diplomatic protests and
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An article in the LOS Convention that could affect a possible solution to the Spratly Islands
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“is a naturally formed area of land, surrounded by water, which is above water at high tide.”
Paragraph 2 of this article states that, with the exception of the paragraph 3 provision, an
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3 of Article 121 states:
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in a mid-oceanic location. For example, a mere point of a feature above water at high tide
could generate a 200-nautical-mile zone of 125,600 square nautical miles (430,796 square
kilometers) if there were no overlap with a neighboring State. The drafters of the LOS
Convention believed this to be unfair as that very small piece of territory would receive a
disproportionate amount of ocean space and seafloor, given its miniscule size. Thus, Article
121, paragraph 3 was drafted and accepted.

However, what does this paragraph mean and how can its terms be applied in the
real world? When this language first appeared, as Article 132 of Working Paper 8, in
the Informal Single Negotiating Text in May 197528 (the first text produced during the
Third United Nations Conference on the Law of the Sea), the following basic problems of
interpretation and definition were immediately identified:

(1) what constitutes a “rock” as a form of an island? And (2) what is meant by
“cannot sustain human habitation or economic life of their own”?29

Various authors and organizations have attempted to place an area measurement to
the various terms. Hodgson (a former geographer of the U.S. Department of State), for
example, when analyzing rocks on the question of “special circumstances” in relation to
maritime boundary delimitation, characterized islands as follows:

1. Rocks, less than .001 square miles in area;
2. Islets, between .001 and 1 square mile;
3. Isles, greater than 1 square mile but not more than 1,000 square miles; and
4. Islands, larger than 1,000 square miles.30

In the Hodgson system, those features with an area of .001 square miles or less, or 2,590
square meters or less, would be a “rock.” If this size is what the negotiators had in mind,
then this type of island would measure about 51 meters on a side or, if circular, have a
radius of approximately 28.7 meters.31 Unfortunately, the LOS Convention is silent on size.
There is no objective means by which to measure a given geographical feature to determine
that it is an Article 121, paragraph 3 rock.

The question of what is meant by “cannot sustain human habitation or economic life
of their own” is equally void of any objective test in the LOS Convention. There is no
guidance given to clearly and unequivocally say a certain feature meets that statement. The
definition, for example, does not refer to uninhabited rocks, but rather to uninhabitable
rocks. What is now uninhabited could possibly sustain human habitation should people
care to live there, and if people or countries are willing to import potable water and food.32

On the idea of having an economic life of its own, does having a lighthouse (manned or
not manned) give the feature an economic life since it has value to shipping? If a feature is
an important nesting ground for marine life or birds, is that an economic life? If the feature
has a natural beauty that attracts tourists in boats (thus generating income) to view it from
the sea, is that an economic life? It is possible that the drafters of the LOS Convention may
have had in mind the idea that if potable water did not exist on the feature or if there was no
soil to grow anything, then that was an Article 121, paragraph 3 rock. But, this clarification
or objective standard is not written in the Convention.

Hodgson and Smith conducted an analysis of where Article 121, paragraph 3 rocks
may possibly exist worldwide.33 If the Hodgson size criterion were accepted, then most of
these small features would be located immediately offshore coastal States. As an example,
thousands exist along the coasts of Alaska, Chile, Australia, China, Korea, and Cuba. Few, if
any, of these features if discounted with respect to delimiting the State’s EEZ or continental
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shelf would adversely impact that State’s entitlement to those zones. Other non-Article 121,
paragraph 3 features nearby would be influential. In reality, most of these coastal States
would opt to enclose these small features within a straight baseline system and the overall
issue would be moot.

A few noncoastal, mid-oceanic rocks do exist that would have a significant impact on
adding ocean area to a country’s marine jurisdiction. Perhaps the most famous rock and
one in which the negotiators had in mind when crafting Article 121, paragraph 3 is Rockall.
This is a small (approximately 624 square meters; 0.000241 square miles) feature owned
by the United Kingdom that is situated about 162 nautical miles northwest of Scotland. The
United Kingdom is the only State that has made a public statement that a feature belonging
to them, Rockall, is an Article 121, paragraph 3 rock and therefore does not enjoy an EEZ
or continental shelf.34 Moreover, the United Kingdom does claim a 12-mile territorial sea
from Rockall’s baseline.

Other possible rocks cited by Hodgson and Smith are Maro Reef, in the Hawaiian island
chain of the United States, although larger islands and reefs are nearby thereby minimizing
the adverse impact on the U.S. EEZ area if Maro Reef was not used; and Brazil’s St. Peter
and St. Paul’s Rocks (approximately 0.0016 square miles) and New Zealand’s L’Esperance
Rock (about 0.01875 square miles), which are a bit larger than the Hodgson size criterion.
Those authors’ recommendation that, due to the difficulty in interpreting and applying this
provision,35 it could be deleted from the negotiating text was ignored and Article 121,
paragraph 3 exists today.

The difficulties associated with applying this provision continue. One feature receiving
recent attention is Japan’s Okinotorishima Atoll. This feature is but a seamount breaking
the ocean’s surface. The Japanese Government has built a wall around this natural feature,
and enclosed it as a tomb, in order to preserve it from disappearing from natural forces.36

This is a good example of a singular feature generating a 125,600-square-mile EEZ. The
PRC has protested Japan’s right to claim a 200-mile EEZ and continental shelf from
Okinotorishima.37 South Korea also has submitted a letter to the CLCS objecting to Japan’s
use of the feature in its continental shelf submission.38 At the 2009 Meeting of States Parties
to the LOS Convention, China attempted to get the issue of Article 121, paragraph 3 on the
agenda, but it was unsuccessful.39

Article 121, Paragraph 3 and the South China Sea

How may an application of Article 121, paragraph 3 impact national maritime claims in
the South China Sea and, subsequently, maritime boundary delimitations? One analyst
has noted that, while there may be more than 170 features in the South China Sea, most
are submerged banks and shoals and perhaps only about 36 tiny islands are above water
at high tide.40 The largest of these islands is Itu Aba (or Tai-Ping, occupied by Taiwan),
which is approximately 1.4 kilometers long and 400 meters wide (0.56 square kilometers
or 0.163 square nautical miles). This size would fall into the “islet” category under the
Hodgson tabulation. Thitu Island (or Zhongye Dao, Pagasa Island in Tagalog), occupied
by the Philippines, is the second largest island with an area of approximately 0.27 square
kilometers. It is likely that most of these atolls, while small in comparison to most islands
in the world, would be larger than a “rock” using most definitions.

One could certainly question whether these small features, which are scattered through-
out the south central part of the South China Sea, can “sustain human habitation or economic
life of their own.” Granted, even if some of the 36 features (be they named islands, atolls,
islets, etc.) have people on them, food and water must be transported in from the claimant
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country. For many of these islands, it has become difficult to distinguish what is the natural
feature and what is man-made. Several of the countries have built up an island by importing
sand, gravel, and cement to create airstrips, harbors, and other installations. Under the
LOS Convention man-made structures, unless a part of harbor works, cannot be used as a
baseline from which to determine offshore limits.41

An interesting situation is developing with regard to China’s position toward Article
121, paragraph 3 rocks. It has protested Japan’s use of Okinotorshima as a basepoint from
which to claim an EEZ and continental shelf. In a note dated 9 February 2009, China
stated that it “wishes to draw the attention of the members of the Commission, the States
Parties to the Convention as well as Members of the United Nations to the inconformity
with the Convention with regard to the inclusion of the rock of Oki-no-tori in the Japanese
Submission.”42 Yet, if China claims all the islands in the Spratly group with a view to
claiming EEZs and continental shelves from them, then there must be some inconsistency
in its position on Article 121, paragraph 3.

Continental Shelf Submissions and the South China Sea

Table 2 shows the dates when countries either made their submission or preliminary in-
formation to the CLCS with respect to their proposed outer limit of the continental shelf
beyond 200 nautical miles. Malaysia,43 the Philippines,44 and Vietnam45 all have made
partial submissions, while Brunei46 and China47 have provided the CLCS with preliminary
information. With their preliminary information submissions, neither Brunei nor China
provided any maps or geographic coordinates for their continental shelf limits in the South
China Sea. The Philippines’ partial submission, concerned its continental shelf limits for
the Benham Rise region, to the east of the Philippine islands. No limits were put forward
for its South China Sea continental shelf.

Malaysia and Vietnam have made a joint submission for their respective continental
shelves in the southern part of the South China Sea. As expected, this action generated
several diplomatic notes to the United Nations from China,48 Malaysia,49 and Vietnam.50

China protested the joint submission and reasserted its sovereignty over all the islands in
the South China Sea. The PRC letter included a map that showed the dashed lines around
the perimeter of the South China Sea indicating it claimed all the islands. In its note, China
stated that it

Table 2
Continental shelf actions by the South China Sea States

Date of Date of preliminary
State submission information Comments

Brunei 12 May 2009
China 11 May 2009
Malaysia 6 May 2009 South China Sea; joint with Vietnam
Philippines 8 April 2009 Benham Rise region
Vietnam 6 May 2009 South China Sea; joint with Malaysia

7 May 2009 In “North Area”
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has indisputable sovereignty over the islands of the South China Sea and the
adjacent waters, and enjoys sovereign rights and jurisdiction over the relevant
waters as well as the seabed and subsoil thereof. . . . The above position is
widely known by the international community.51

On 8 May 2009, Vietnam submitted to the Secretary-General a note rejecting China’s claims
as having no “legal, historical, or factual basis.”52 Vietnam reiterated its “indisputable
sovereignty” over the Hoang Sa (Paracels) and Truong Sa (Spratly) archipelagoes. On 20
May 2009, Malaysia submitted a note to the United Nations in which it acknowledged
that the “Joint Submission is made without prejudice to the question of delimitation of the
continental shelf between States with opposite or adjacent coasts.”53 Malaysia stated that
it had informed China of the joint submission prior to it being submitted to the United
Nations.

Although the ROC is unable to make a formal submission or present preliminary
information to the CLCS or to deliver a diplomatic note to that body or to the United
Nations, its Ministry of Foreign Affairs issued a formal statement regarding Taiwan’s
position toward the submissions made by the countries surrounding the South China Sea.
This statement is found in Appendix 1.

The CLCS has no authority to make recommendations on bilateral maritime bound-
aries. Thus, it has to defer any recommendations on the limits of the continental shelf where
disputes exist. As a result, the entire South China Sea will be off limits to this body for years
to come. Resolution to the numerous issues in this region will have to be found elsewhere.

Allocation Lines: Not Boundaries or Claim Limits

There are several “lines” that have appeared on maps and charts over the years that have
caused confusion as to what exactly is being claimed in the South China Sea. The map
that China attached to its 2009 note in which it protested the Joint Submission by Malaysia
and Vietnam is one example.54 (See the PRC map in Hu’s article.55) This map has created
confusion among scholars and Governments for decades. One analyst provided a succinct
history of this line that first appeared on Chinese maps in 1947.56 This dashed line has been
labeled a “historic claim line” or “traditional sea boundaries line.”57 What is clear is that
the Chinese Government has never published a law or decree giving these dashed lines any
domestic legal significance.

These dashed lines that extend around the perimeter of the South China Sea can best
be labeled as lines of allocation. The intent of these lines is to surround those islands and
cays that China claims. It does not apply to the waters or seabed within these dashed lines.
Any sovereign or jurisdictional rights must come from ownership of the islands, not from
the dashed lines. The dashed lines do not imply any maritime boundary claim by China.
Thus, these lines that have appeared on Chinese maps for more than 60 years merely reflect
China’s long-standing claim of sovereignty over all the geographical features within the
dashed lines in the South China Sea. They have no significance in resolving any maritime
boundary dispute.

Another set of lines that has caused confusion in the South China Sea has been the
Philippine “treaty limits” and the “Kalayaan claim” line. (See Figure 3.) Treaties between
Spain and the United States (1898 and 1900) and between the United Kingdom and the
United States in 1930 defined what was to become the Republic of the Philippines in 1946.58

The limits established by these treaties were lines of allocation; inside the lines defined
in these treaties were the Philippine islands. The limits did not establish any sovereignty,
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has indisputable sovereignty over the islands of the South China Sea and the
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as having no “legal, historical, or factual basis.”52 Vietnam reiterated its “indisputable
sovereignty” over the Hoang Sa (Paracels) and Truong Sa (Spratly) archipelagoes. On 20
May 2009, Malaysia submitted a note to the United Nations in which it acknowledged
that the “Joint Submission is made without prejudice to the question of delimitation of the
continental shelf between States with opposite or adjacent coasts.”53 Malaysia stated that
it had informed China of the joint submission prior to it being submitted to the United
Nations.

Although the ROC is unable to make a formal submission or present preliminary
information to the CLCS or to deliver a diplomatic note to that body or to the United
Nations, its Ministry of Foreign Affairs issued a formal statement regarding Taiwan’s
position toward the submissions made by the countries surrounding the South China Sea.
This statement is found in Appendix 1.

The CLCS has no authority to make recommendations on bilateral maritime bound-
aries. Thus, it has to defer any recommendations on the limits of the continental shelf where
disputes exist. As a result, the entire South China Sea will be off limits to this body for years
to come. Resolution to the numerous issues in this region will have to be found elsewhere.

Allocation Lines: Not Boundaries or Claim Limits

There are several “lines” that have appeared on maps and charts over the years that have
caused confusion as to what exactly is being claimed in the South China Sea. The map
that China attached to its 2009 note in which it protested the Joint Submission by Malaysia
and Vietnam is one example.54 (See the PRC map in Hu’s article.55) This map has created
confusion among scholars and Governments for decades. One analyst provided a succinct
history of this line that first appeared on Chinese maps in 1947.56 This dashed line has been
labeled a “historic claim line” or “traditional sea boundaries line.”57 What is clear is that
the Chinese Government has never published a law or decree giving these dashed lines any
domestic legal significance.

These dashed lines that extend around the perimeter of the South China Sea can best
be labeled as lines of allocation. The intent of these lines is to surround those islands and
cays that China claims. It does not apply to the waters or seabed within these dashed lines.
Any sovereign or jurisdictional rights must come from ownership of the islands, not from
the dashed lines. The dashed lines do not imply any maritime boundary claim by China.
Thus, these lines that have appeared on Chinese maps for more than 60 years merely reflect
China’s long-standing claim of sovereignty over all the geographical features within the
dashed lines in the South China Sea. They have no significance in resolving any maritime
boundary dispute.

Another set of lines that has caused confusion in the South China Sea has been the
Philippine “treaty limits” and the “Kalayaan claim” line. (See Figure 3.) Treaties between
Spain and the United States (1898 and 1900) and between the United Kingdom and the
United States in 1930 defined what was to become the Republic of the Philippines in 1946.58

The limits established by these treaties were lines of allocation; inside the lines defined
in these treaties were the Philippine islands. The limits did not establish any sovereignty,
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Figure 3. Philippine claims: Kalayaan Claim, Treaty of Paris and Archipelagic Straight Baselines.

sovereign rights, or exclusive jurisdiction over the waters, seabed, or air space. However,
subsequent to its independence, the Philippines enacted laws that have treated the waters
inside these limits as Philippine territory. It has been unclear as to whether they considered
them internal waters or territorial seas.

Except for the area in the southwest, the “treaty limits” is essentially a rectangle
that Spain and the United States found convenient in late nineteenth century to define
the Philippine territory. There is no relationship, under modern international law of the
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sea principles, of this treaty box to maritime zones. During, and following, the Third
United Nations Conference on the Law of the Sea, the Philippines Government knew it
had a dilemma as to how to disavow the treaty limits in favor of maritime limits drawn in
accordance with the law of the sea. It is a situation where the public had come to believe
that Philippine sovereignty extended to these limits.

In 1961, the Philippines enacted its territorial sea law. It was based on the Treaty of
Paris limits that resulted in the outer limit varying, up to about 285 nautical miles from the
coast. The United States protested this claim saying, in part: “[I]ts purpose is to reduce to
Philippine sovereignty large areas of sea which are regarded by the United States and all
other nations as part of the High Seas.”59

In 1984 when the Philippines deposited its instrument of ratification with the United
Nations becoming party to the LOS Convention it appended a Declaration that stated, in
part:

By signing the Convention the Government of the Republic of the Philippines
shall not in any manner impair or prejudice the sovereign rights of the Republic
of the Philippines under and arising from the Constitution of the Philippines.60

In January 1986, the United States protested this Declaration stating, in part, that,

with respect to other States and the nationals of such other states, the rights
and duties of states are defined by international law, both customary and con-
ventional. The rights of States under international law cannot be enlarged by
their domestic legislation, absent acceptance of such enlargement by affected
States.61

As of mid-2009, the Philippines had not retracted its claim based on the treaty limits.
It did not have to address this discrepancy between the international law of the sea and
its interpretation of earlier treaties when it made its partial continental shelf submission to
the CLCS.62 That area applied only to the Benham Rise, to the northeast of Luzon. The
continental shelf can be considered distinct from its EEZ claim, made in 1978. However, at
some point the Philippines will have to distinguish its maritime jurisdiction claimed under
the LOS Convention and those limits emanating from the earlier treaties, which have no
relevance to modern-day international law.

The other non-LOS–related limit found on Philippine maps is the Kalayaan line.63 This
is also a line of allocation based on a claim first asserted by Thomas Cloma, a Philippine
citizen, in 1956 to islands in the South China Sea, adjacent to the Philippine islands. Cloma
came up with the name Kalayaan (Freedomland). The claim included about 33 islands and
reefs, but not Spratly Island itself, which is located to the west of Kalayaan. The Philippine
Government has not used this limit for any official claim.

Malaysia’s Continental Shelf Claim

Malaysia is the only claimant that has produced an official map depicting its continental
shelf claim, at least as it was defined in 1979 when the map was produced. There is no
Malaysian law or decree associated with the map that depicts Malaysia’s continental shelf
limit. This map was produced following a 1978 visit by Malaysian troops to some of the
southern South China Sea islands. In 1983, Malaysian troops again went to the area and
landed on Swallow Reef. Malaysia has maintained a base there since that time. It is unclear
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continental shelf can be considered distinct from its EEZ claim, made in 1978. However, at
some point the Philippines will have to distinguish its maritime jurisdiction claimed under
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came up with the name Kalayaan (Freedomland). The claim included about 33 islands and
reefs, but not Spratly Island itself, which is located to the west of Kalayaan. The Philippine
Government has not used this limit for any official claim.

Malaysia’s Continental Shelf Claim

Malaysia is the only claimant that has produced an official map depicting its continental
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how Malaysia views that 1979 map in light of the LOS Convention and its Joint Submission
with Vietnam in May 2009.

Thoughts on South China Sea Boundary Delimitations

It may be premature to title this section “Thoughts on Possible Solutions” because it
seems that, in 2009, tensions have been raised as a result of the 13 May continental shelf
submission deadline. Thus, it is instead titled “Thoughts on South China Sea Boundary
Delimitations.” Each country likely is reflecting on what next steps should and can be taken.
There is much at stake: natural resources, national pride, foreign relations, and regional
stability. If compared to land-based territorial disputes elsewhere in the world, the claims
made by each of these countries to these dot-like features are very recent and somewhat
weak. It is questionable exactly when some of these islands were first occupied, if there has
been continuous occupation, and if some of these islands are even islands at all (e.g., above
water at high tide). The charting and surveying of many of these islands are quite poor.

The real boom in asserting sovereignty claims to these features came only in the mid-
1960s when reports were published suggesting a distinct possibility that hydrocarbons may
exist in the seabed underlying the South China Sea. A few years later, the 200-nautical-mile
EEZ became an internationally accepted regime giving coastal States the right to claim
exclusive jurisdiction over economic activities (e.g., fishing and exploiting the seabed
resources). Thus, control and sovereignty over any piece of territory meant large areas of
ocean space and seabed.

Reviewing the status of the claims, statements, and actions of each party shows that
only the two Chinas and Vietnam have claimed all the islands and reefs in the South China
Sea. The Philippines claims most, but not all, of the islands. It does not claim the Paracel
Islands or Spratly Island itself and several islands in that immediate vicinity. Malaysia
asserts sovereignty over only a few southern islands and Brunei’s claim (an extension of
its 1958 boundaries seaward) includes perhaps one small reef and continental shelf in the
southern area.

How should these countries proceed? In the past year or so, there have been attempts
by certain countries to enter into joint survey projects. The Philippines and China expressed
an interest in jointly conducting survey work. South Korea and Vietnam have announced a
similar plan to jointly survey a part of the South China Sea. While cooperation is a good
thing, what happens if any of these surveys discover a worthy-looking geological area?
Tensions would likely arise, competing claims reiterated, and so forth. It might be a wiser
step for the States to put in motion a reasonable plan to identify and agree on certain areas
where particular countries will jointly work before the next Persian Gulf is discovered in
their own backyard.

A starting proposal would be “to agree to disagree” on who owns all the small islands
in the South China Sea and to ignore the features. It is highly unlikely any boundaries
can be negotiated in the near future. It is possible that partial boundary treaties may be
concluded, delimiting lines on the fringe of South China Sea such as short continuation of
the China-Vietnam boundary from the Gulf of Tonkin. However, the States need to look for
ways to carve up, or jointly develop, the region without using any of these small islands.
As can be seen in Figure 1, if 200-nautical-mile limits were drawn from the “mainlands,”
ignoring the small islands in the South China Sea, then there would be a donut hole in the
middle.

Many law of the sea experts would argue that most, if not all, the islands in the South
China Sea should be considered Article 121, paragraph 3 rocks, and thus should not receive
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any EEZ or continental shelf. Even if the argument is persuasive that a given island is an
island and not a rock, it is likely that the feature may be discounted, or given less than
full consideration, in a maritime boundary delimitation. When reviewing the State practice
of how States have negotiated maritime boundary treaties, it becomes apparent that a key
element is one of geographic balance between the coastlines of two States. In situations
where an island of one State is situated in front of the other State, it often is given less than
full consideration. This would be the situation in the South China Sea.

One long-term solution scenario would be to identify areas of the South China Sea
over which only two countries dispute the area. For example, in the north, the two Chinas
and Vietnam are the only claimants to the Paracel Islands. To the north and east of the
Paracel Islands, the area would involve only the two Chinas and the Philippines.

The interests of Brunei and Malaysia would be kept to some designated area in the
southern part of the South China Sea. The possibility exists that, depending on how Malaysia
and Brunei resolve their dispute, Brunei’s maritime jurisdiction may not even reach the
area where the other States claim. The tricky part comes in the center of the South China
Sea, and here the players would be China, Taiwan, Vietnam, and the Philippines. Proximity
as a criterion in any proposed solution puts China and Taiwan at a disadvantage because
most of the disputed parcels of territory are closer to Vietnam and the Philippines. But,
a tri- or quadruple-State commission (China-Taiwan-the Philippines-Vietnam) could be
established to create a development strategy by which shares in certain areas could be
based on nondistance criteria.

To begin this process, the States may wish to call in an outside entity (an organization,
Government, group of experts) which could offer nonbinding advice and recommendations
on how to allocate the area to the respective States, or to create joint development schemes. In
addition to developing the nonliving resources, other aspects requiring cooperation among
the parties would be: fishing, navigation, surveying, weather alerts (tsunamis), environment
protection, and so forth. The opportunities are endless for these countries to work together
and to enjoy the fruits of what the waters and seabed have to offer. The political will of all
entities involved needs to be present for any scenario to have a chance of succeeding.

Postscript: The View of the United States

The United States has a vested interest in a stable East Asian region. All the countries
are trading partners of the United States, and key commercial and military shipping plies
the waters of the South China Sea. On 15 July 2009, Ambassador Scot Marciel, deputy
assistant secretary of state for East Asian and Pacific affairs, appeared before the Senate
Foreign Relations’ East Asian and Pacific Affairs Subcommittee to give a statement on
“Maritime Issues and Sovereignty Disputes in East Asia.”64 The fact that Ambassador
Marciel appeared before this subcommittee to present the State Department’s views on the
South China Sea signals the importance that the United States gives to this region. The
thrust of the statement is that the United States has vital interests in the region, that stability
and peace here serves the entire international community including U.S. interests. Marciel
referred to the 2002 Declaration on the Conduct of the Parties in the South China Sea65 as
a key document with useful principles such as that all claimants should “resolve disputes
. . . by peaceful means” and “exercise self-restraint.” Ambassador Marciel has put the U.S.
Congress on notice as well as the countries surrounding the South China Sea that the U.S.
Government places a high priority on this region and that it urges the claimant States to
seek a peaceful resolution to the dispute claims.

Annex 716



Maritime Delimitation in the South China Sea 227

how Malaysia views that 1979 map in light of the LOS Convention and its Joint Submission
with Vietnam in May 2009.

Thoughts on South China Sea Boundary Delimitations

It may be premature to title this section “Thoughts on Possible Solutions” because it
seems that, in 2009, tensions have been raised as a result of the 13 May continental shelf
submission deadline. Thus, it is instead titled “Thoughts on South China Sea Boundary
Delimitations.” Each country likely is reflecting on what next steps should and can be taken.
There is much at stake: natural resources, national pride, foreign relations, and regional
stability. If compared to land-based territorial disputes elsewhere in the world, the claims
made by each of these countries to these dot-like features are very recent and somewhat
weak. It is questionable exactly when some of these islands were first occupied, if there has
been continuous occupation, and if some of these islands are even islands at all (e.g., above
water at high tide). The charting and surveying of many of these islands are quite poor.

The real boom in asserting sovereignty claims to these features came only in the mid-
1960s when reports were published suggesting a distinct possibility that hydrocarbons may
exist in the seabed underlying the South China Sea. A few years later, the 200-nautical-mile
EEZ became an internationally accepted regime giving coastal States the right to claim
exclusive jurisdiction over economic activities (e.g., fishing and exploiting the seabed
resources). Thus, control and sovereignty over any piece of territory meant large areas of
ocean space and seabed.

Reviewing the status of the claims, statements, and actions of each party shows that
only the two Chinas and Vietnam have claimed all the islands and reefs in the South China
Sea. The Philippines claims most, but not all, of the islands. It does not claim the Paracel
Islands or Spratly Island itself and several islands in that immediate vicinity. Malaysia
asserts sovereignty over only a few southern islands and Brunei’s claim (an extension of
its 1958 boundaries seaward) includes perhaps one small reef and continental shelf in the
southern area.

How should these countries proceed? In the past year or so, there have been attempts
by certain countries to enter into joint survey projects. The Philippines and China expressed
an interest in jointly conducting survey work. South Korea and Vietnam have announced a
similar plan to jointly survey a part of the South China Sea. While cooperation is a good
thing, what happens if any of these surveys discover a worthy-looking geological area?
Tensions would likely arise, competing claims reiterated, and so forth. It might be a wiser
step for the States to put in motion a reasonable plan to identify and agree on certain areas
where particular countries will jointly work before the next Persian Gulf is discovered in
their own backyard.

A starting proposal would be “to agree to disagree” on who owns all the small islands
in the South China Sea and to ignore the features. It is highly unlikely any boundaries
can be negotiated in the near future. It is possible that partial boundary treaties may be
concluded, delimiting lines on the fringe of South China Sea such as short continuation of
the China-Vietnam boundary from the Gulf of Tonkin. However, the States need to look for
ways to carve up, or jointly develop, the region without using any of these small islands.
As can be seen in Figure 1, if 200-nautical-mile limits were drawn from the “mainlands,”
ignoring the small islands in the South China Sea, then there would be a donut hole in the
middle.

Many law of the sea experts would argue that most, if not all, the islands in the South
China Sea should be considered Article 121, paragraph 3 rocks, and thus should not receive

228 R. W. Smith

any EEZ or continental shelf. Even if the argument is persuasive that a given island is an
island and not a rock, it is likely that the feature may be discounted, or given less than
full consideration, in a maritime boundary delimitation. When reviewing the State practice
of how States have negotiated maritime boundary treaties, it becomes apparent that a key
element is one of geographic balance between the coastlines of two States. In situations
where an island of one State is situated in front of the other State, it often is given less than
full consideration. This would be the situation in the South China Sea.

One long-term solution scenario would be to identify areas of the South China Sea
over which only two countries dispute the area. For example, in the north, the two Chinas
and Vietnam are the only claimants to the Paracel Islands. To the north and east of the
Paracel Islands, the area would involve only the two Chinas and the Philippines.

The interests of Brunei and Malaysia would be kept to some designated area in the
southern part of the South China Sea. The possibility exists that, depending on how Malaysia
and Brunei resolve their dispute, Brunei’s maritime jurisdiction may not even reach the
area where the other States claim. The tricky part comes in the center of the South China
Sea, and here the players would be China, Taiwan, Vietnam, and the Philippines. Proximity
as a criterion in any proposed solution puts China and Taiwan at a disadvantage because
most of the disputed parcels of territory are closer to Vietnam and the Philippines. But,
a tri- or quadruple-State commission (China-Taiwan-the Philippines-Vietnam) could be
established to create a development strategy by which shares in certain areas could be
based on nondistance criteria.

To begin this process, the States may wish to call in an outside entity (an organization,
Government, group of experts) which could offer nonbinding advice and recommendations
on how to allocate the area to the respective States, or to create joint development schemes. In
addition to developing the nonliving resources, other aspects requiring cooperation among
the parties would be: fishing, navigation, surveying, weather alerts (tsunamis), environment
protection, and so forth. The opportunities are endless for these countries to work together
and to enjoy the fruits of what the waters and seabed have to offer. The political will of all
entities involved needs to be present for any scenario to have a chance of succeeding.

Postscript: The View of the United States

The United States has a vested interest in a stable East Asian region. All the countries
are trading partners of the United States, and key commercial and military shipping plies
the waters of the South China Sea. On 15 July 2009, Ambassador Scot Marciel, deputy
assistant secretary of state for East Asian and Pacific affairs, appeared before the Senate
Foreign Relations’ East Asian and Pacific Affairs Subcommittee to give a statement on
“Maritime Issues and Sovereignty Disputes in East Asia.”64 The fact that Ambassador
Marciel appeared before this subcommittee to present the State Department’s views on the
South China Sea signals the importance that the United States gives to this region. The
thrust of the statement is that the United States has vital interests in the region, that stability
and peace here serves the entire international community including U.S. interests. Marciel
referred to the 2002 Declaration on the Conduct of the Parties in the South China Sea65 as
a key document with useful principles such as that all claimants should “resolve disputes
. . . by peaceful means” and “exercise self-restraint.” Ambassador Marciel has put the U.S.
Congress on notice as well as the countries surrounding the South China Sea that the U.S.
Government places a high priority on this region and that it urges the claimant States to
seek a peaceful resolution to the dispute claims.
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Appendix 1

Declaration of the Republic of China on the Outer Limits
of Its Continental Shelf

No. 003 12 May, 2009
(ROC Ministry of Foreign Affairs, at www.mofa.gov.tw/webapp/fp.asp?xItem=38077
&ctnode=1901.)

The Republic of China (ROC), as a Contracting Party to the 1958 Geneva Convention on
the Continental Shelf, enjoys sovereign rights over its continental shelf under international
law. The principles of the 1958 Convention have been incorporated into the relevant provi-
sions of the 1982 United Nations Convention on the Law of the Sea (UNCLOS). Moreover,
customary international law also confirms that coastal States possess sovereign rights over
the exploration of continental shelf and the exploration of natural resources thereof. This
Government has long supported such basic tenets. As a matter of fact, this Government pro-
mulgated the Law on the Exclusive Economic Zone and Continental Shelf of the Republic
of China on 21 January 1998, in which Article 2 stipulates that the continental shelf of the
Republic of China is the submerged area that extends throughout the natural prolongation
of its land territory to the outer edge of the continental margin.

The Government of the Republic of China reiterates that the Diaoyutai Islands, Nansha
Islands (Spratly Islands), Shisha Islands (Paracel Islands), Chungsha Islands (Macclesfield
Islands), and Tungsha Islands (Pratas Islands) as well as their surrounding waters are
the inherent territories and waters of the Republic of China based on the indisputable
sovereignty titles justified by historic, geographic and international legal grounds. Under
international law, the Republic of China enjoys all the rights and interests over the foregoing
islands, as well as the surrounding waters and sea-bed and subsoil thereof. The claims made
or occupation undertaken over them by any other State for whatever reason and by whatever
means will be void and null in the eyes of international law.

As a coastal State, the Republic of China since 2006 has actively initiated an inves-
tigation and related preparatory work for collecting the scientific data needed to establish
its claims over the outer limits of its continental shelf in accordance with Article 76 of
the UNCLOS as well as the requirements of the Scientific and Technical Guidelines of the
Commission on the Limits of the Continental Shelf.

As indicated by the materials collected through the said investigation undertaken by
this Government, the continental margin to the east of Taiwan and the continental margin
along the East China Sea to the northeast of Taiwan can be used by this country to claim its
extended continental shelf. The related scientific evidence proves that the span of natural
prolongation of the continental shelf of this country goes beyond 200 nautical miles from
the territorial sea baselines in the “Eastern Taiwan Waters” and the “East China Sea Waters.”
Parts of such extended continental shelf overlap with the continental shelf claimed by the
neighboring countries of the Republic of China.

This Government has recruited experts in the legal, policy, scientific and technical
fields to make every endeavor in the preparatory work for the drawing up of the outer
limits of the continental shelf of the ROC. As this Country was not invited to participate
in the negotiation and signing of the UNCLOS, it was unable to become a party State to
the UNCLOS. As a result, this Government is not legally bound by the SPLOS/72 and
SPLOS/183 decisions made by the Meetings of the Contracting Parties to the UNCLOS.
Accordingly, the making of claims over the extended continental shelf by this country is not
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constrained by the date of 12 May 2009. After this date, this country shall remain entitled
to make claims on the outer limits of its extended continental shelf beyond 200 nautical
miles with respect to the waters of the East China Sea, the Eastern Taiwan, and the South
China Sea.

Article 76, paragraph 10 of the UNCLOS provides, “[t]he provisions of this article
are without prejudice to the question of delimitation of the continental shelf between
States with opposite or adjacent coasts.” Since this country and its neighboring countries
have not reached any agreements on the maritime delimitation of the surrounding waters,
the resolution of the issues regarding the maritime delimitation between this country and
its neighboring countries should be made in accordance with international law and the
equitable principle through the conclusion of an agreement. Pending the conclusion of
such an agreement, the Government of the Republic of China calls upon all concerned
parties in the region to assist in preserving the regional maritime legal order. Together we
should maintain regional peace and stable development and substantively promote positive
relations under the principle of “joint exploitation and resources-sharing.”
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Senate Foreign Relations Committee, Washington, D.C.
July 15, 2009
Maritime Issues and Sovereignty Disputes in East Asia
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Chairman Webb and Members of the Committee, I am pleased to testify before you today
on maritime and sovereignty issues in East Asia. The sea lanes that run through East Asia
are some of the world’s busiest and most strategically important. They serve as the prime
arteries of trade that have fueled the tremendous economic growth of the region and brought
prosperity to the U.S. economy as well. Billions of dollars of commerce—much of Asia’s
trade with the world, including the United States—flows annually through those waters.
Over half of the world’s merchant fleet by tonnage sails through the South China Sea alone
each year.

The United States has long had a vital interest in maintaining stability, freedom of
navigation, and the right to lawful commercial activity in East Asia’s waterways. For
decades, active U.S. engagement in East Asia, including the forward-deployed presence of
U.S. forces, has been a central factor in keeping the peace and preserving those interests.
That continues to be true today. Through diplomacy, commerce, and our military presence,
we have protected vital U.S. interests. Our relationships with our allies remain strong, the
region is at peace, and—as you know well—the U.S. Navy continues to carry out the full
range of missions necessary to protect our country and preserve our interests.

Our presence and our policy have also aimed to support respect for international
maritime law, including the UN Convention on the Law of the Sea. Although the United
States has yet to ratify the Convention, as you know Mr. Chairman, this Administration and
its predecessors support doing so, and in practice, our vessels comply with its provisions
governing traditional uses of the oceans.
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Issues surrounding maritime and sovereignty disputes in East Asia are multifaceted
and complex. With your indulgence, Mr. Chairman, I am going to focus on three topics:

—First, the multiple sovereignty disputes in the South China Sea;
—Second, recent incidents involving China and the activities of U.S. naval vessels in

international waters within that country’s Exclusive Economic Zone (EEZ);
—And finally, the strategic context of these distinct topics and how the United States should

respond.

China, Vietnam, Taiwan, the Philippines, Malaysia, Indonesia, and Brunei each claim
sovereignty over parts of the South China Sea, including its land features. The size of each
party’s claim varies widely, as does the intensity with which they assert it. The claims
center on sovereignty over the 200 small islands, rocks and reefs that make up the Paracel
and Spratly Islands chains.

Sovereignty disputes notwithstanding, the South China Sea is largely at peace. Tensions
among rival claimants rise and fall. To date, the disputes have not led to sustained military
conflict. In 2002, the ASEAN countries and China signed the “Declaration on the Conduct
of Parties in the South China Sea.” While non-binding, it set out useful principles, such
as that all claimants should “resolve disputes . . . by peaceful means” and “exercise self-
restraint,” and that they “reaffirm their respect for and commitment to the freedom of
navigation in and overflight above the South China Sea, as provided for by the universally
recognized principles of international law, including the 1982 UN Convention on the Law
of the Sea.”

More importantly, the 2002 document signaled a willingness among claimants to
approach the dispute multilaterally. We welcomed this agreement, which lowered tensions
among claimants and strengthened ASEAN as an institution. It has not eliminated tensions,
nor has it eliminated unilateral actions by claimants in the South China Sea, but it’s a start,
and a good basis on which to address conflict in the region diplomatically.

U.S. policy continues to be that we do not take sides on the competing legal claims
over territorial sovereignty in the South China Sea. In other words, we do not take sides on
the claims to sovereignty over the islands and other land features in the South China Sea,
or the maritime zones (such as territorial seas) that derive from those land features. We do,
however, have concerns about claims to “territorial waters” or any maritime zone that does
not derive from a land territory. Such maritime claims are not consistent with international
law, as reflected in the Law of the Sea Convention.

We remain concerned about tension between China and Vietnam, as both countries
seek to tap potential oil and gas deposits that lie beneath the South China Sea. Starting in
the summer of 2007, China told a number of U.S. and foreign oil and gas firms to stop
exploration work with Vietnamese partners in the South China Sea or face unspecified
consequences in their business dealings with China.

We object to any effort to intimidate U.S. companies. During a visit to Vietnam in
September 2008, then-Deputy Secretary of State John Negroponte asserted the rights of
U.S. companies operating in the South China Sea, and stated that we believe that disputed
claims should be dealt with peacefully and without resort to any type of coercion. We have
raised our concerns with China directly. Sovereignty disputes between nations should not
be addressed by attempting to pressure companies that are not party to the dispute.

We have also urged that all claimants exercise restraint and avoid aggressive actions to
resolve competing claims. We have stated clearly that we oppose the threat or use of force
to resolve the disputes, as well as any action that hinders freedom of navigation. We would
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like to see a resolution in accordance with international law, including the UN Convention
on the Law of the Sea.

There are various other maritime-related disputes in East Asia. Japan and China have
differences over EEZ limits in the East China Sea, and sovereignty over the Senkaku Islands.
These disputes have drawn less attention than those in the South China Sea. We continue to
monitor developments on all of these maritime disputes, as quarrels over sovereignty can
escalate quickly in a region where nationalist sentiment runs strong.

I would now like to discuss recent incidents involving China and the activities of
U.S. vessels in international waters within that country’s Exclusive Economic Zone (EEZ).
In March 2009, the survey ship USNS Impeccable was conducting routine operations,
consistent with international law, in international waters in the South China Sea. Actions
taken by Chinese fishing vessels to harass the Impeccable put ships of both sides at risk,
interfered with freedom of navigation, and were inconsistent with the obligation for ships at
sea to show due regard for the safety of other ships. We immediately protested those actions
to the Chinese Government, and urged that our differences be resolved through established
mechanisms for dialogue—not through ship-to-ship confrontations that put sailors and
vessels at risk.

Our concern over that incident centered on China’s conception of its legal authority
over other countries’ vessels operating in its Exclusive Economic Zone (EEZ) and the
unsafe way China sought to assert what it considers its maritime rights.

China’s view of its rights on this specific point is not supported by international law.
We have made that point clearly in discussions with the Chinese and underscored that
U.S. vessels will continue to operate lawfully in international waters as they have done in
the past. I would note that there have been no further incidents of harassment by Chinese
fishing vessels since mid-May.

In closing, I would like to look at both these concerns—the EEZ concerns with China
and the overlapping South China Sea claims—in a broader strategic context. Specifically,
what do these issues signify for international law and for the evolving power dynamics in
East Asia, and how should the United States respond?

The Impeccable incident and the sovereignty disputes in the South China Sea are
distinct issues that require distinct policy responses from the United States. On a strategic
level, to an extent, both issues highlight a growing assertiveness by China in regard to what
it sees as its maritime rights. In some cases, we do not share or even understand China’s
interpretation of international maritime law.

We believe that there are constructive ways, however, to tackle these difficult issues.
With respect to freedom of navigation in the EEZ by U.S. naval vessels, we have urged
China to address our differences through dialogue. Last month at the Defense Consultative
Talks in Beijing, Under Secretary of Defense for Policy Michele Flournoy raised this issue,
and the Chinese agreed to hold a special session of our Military Maritime Consultative
Agreement (signed in 1998) to take up this issue and seek to resolve differences.

In the case of the conflicting sovereignty claims in the South China Sea, we have
encouraged all parties to pursue solutions in accordance with the UN Convention on the
Law of the Sea, and other agreements already made between ASEAN and China.

The assertions of a number of claimants to South China Sea territory raise important
and sometimes troubling questions for the international community regarding access to
sea-lanes and marine resources. There is considerable ambiguity in China’s claim to the
South China Sea, both in terms of the exact boundaries of its claim and whether it is an
assertion of territorial waters over the entire body of water, or only over its land features.
In the past, this ambiguity has had little impact on U.S. interests. It has become a concern,
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however, with regard to the pressure on our energy firms, as some of the offshore blocks
that have been subject to Chinese complaint do not appear to lie within China’s claim.
It might be helpful to all parties if China provided greater clarity on the substance of its
claims.

We need to be vigilant to ensure our interests are protected and advanced. When we
have concerns, we will raise them candidly, as we have done over the pressuring of our
companies.

We note that China has taken a more conciliatory approach to resolving some disputes
over its land borders. Last year, for example, China and Vietnam concluded a land border
demarcation agreement. China’s general diplomatic approach to Southeast Asia has empha-
sized friendship and good-neighborliness. Likewise, China’s anti-piracy deployment to the
Gulf of Aden has been a positive contribution to a common international concern. We are
encouraged by these steps, and hope that China will apply the same constructive approach
to its maritime rights and boundaries.

We have a broad relationship with China, Mr. Chairman, which encompasses many
issues of vital strategic importance to both countries. We agree closely on some issues;
on others, we frankly have differences. Our bilateral relationship can accommodate and
respect those differences, and address them responsibly through dialogue.

Thank you for your time, and I am pleased to answer your questions.
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The South China Sea is a multilateral battlefield of conflicting claims to sovereignty
over island features and vast areas of maritime jurisdiction. In the middle of the
South China Sea lies the Spratly archipelago—some 150 small island features to
which six states have made claims. The core of the SCS dispute is access to natural
resources, and the rivalling claims to sovereignty over islands are largely based on
the assumption that whoever has sovereignty to the features can also claim large
areas of ocean space attached to them. The United Nations Convention on the Law
of the Sea has codified the regimes of the continental shelf and the exclusive eco-
nomic zone, and it is accepted that islands, as well as continental territory, generate
such zones of maritime jurisdiction. However, one category of islands cannot gener-
ate these extensive maritime zones. Article 121(3) of the convention states that “rocks
which cannot sustain human habitation or economic life of their own shall have no
exclusive economic zone or continental shelf.” This provision, if applied to certain
features, has the potential to significantly change the scope of the conflict in the
Spratlys.

Keywords islands, rocks, Spratly Islands, South China Sea

Introduction

For decades the regime of islands has been an issue of great interest. It is, therefore, no
surprise that the issue was given special attention during the Third United Nations Con-
ference on the Law of the Sea (UNCLOS III). After nine years of negotiations, the
conference adopted a single provision concerning the islands: Article 121 of the United
Nations Convention on the Law of the Sea (the LOS Convention).1

Regime of Islands

1. An island is a naturally formed area of land, surrounded by water, which
is above water at high tide.
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2. Except as provided for in paragraph 3, the territorial sea, the contiguous
zone, the exclusive economic zone and the continental shelf of an island are
determined in accordance with the provisions of this Convention applicable
to other land territory.
3. Rocks which cannot sustain human habitation or economic life of their
own shall have no exclusive economic zone or continental shelf.

This provision provides rules for the identification of an island and for the genera-
tion of maritime space of islands. The complexity and problems concerning “insular
formations” 2 have not, however, come to an end as a result of this provision. Many
issues remain to be settled, and the provision of the LOS Convention is subject to differ-
ent interpretation by states, thus making the regime of islands a continuing question of
complexity. Furthermore, the international legal process does not support swift change,
the development of international law is a drawn-out process.

Article 121(1), the legal definition of an island, was adopted unchanged from the
1958 Convention on the Territorial Sea and the Contiguous Zone3 and sets the condi-
tions for a feature to be classified as an island in the legal sense. This definition is
subject to controversy especially in regard to the high tide criterion, however, the major
controversies have arisen in connection to the entitlement of maritime zones of islands,
regulated by paragraphs 2 and 3 of Article 121.

In general, according to Article 121(2) of the LOS Convention, islands can generate
ocean space in the same manner as continental landmasses. Any island coming within
the “island definition” in Article 121(1) is entitled to its own territorial sea stretching to
a maximum of 12 nautical miles measured from the baseline and a contiguous zone
stretching to a maximum of 24 nautical miles measured from that same baseline.4 The
normal baseline, according to Article 5 of the LOS Convention, is “the low-water line
along the coast as marked on large-scale charts officially recognised by the coastal State.”
The normal baseline may, however, be subject to modifications due to certain geo-
graphical conditions.5 Since the maritime zones are measured from the baseline, the
latter must be properly drawn before any maritime zone can be delineated. The proper
way of drawing baselines is in itself a contested issue. Several states in the South China
Sea area have drawn straight baselines along their coasts and around islands. However,
none of the claimant states has yet drawn baselines in the Spratly area.

The entitlement to the more extensive zones, i.e., the 200-nautical-mile exclusive
economic zone (EEZ) and the continental shelf, does not follow automatically from
island status as defined in Article 121(1). An exception is provided in Article 121(3).
The salience of the Spratly islands in disputes over maritime territory in the South China
Sea will, to a great extent, hinge on their capacity to generate an EEZ and a continental
shelf. If they cannot generate such zones, then most of the South China Sea will be
delineated in accordance with distance to the mainland coasts and their offshore islands,
and an area of High Seas will remain in the middle of the South China Sea. Moreover,
the Spratlys will then not have any effect in the delimitation of maritime zones beyond
12 (or 24) nautical miles from their shores. In this case it will be possible to undertake
the overall delimitation without necessarily resolving the sovereignty issue first. If, on
the one hand, any of the Spratly Islands have a right to an EEZ and continental shelf,
then the high seas area will disappear or at least be significantly reduced. In addition,
the islands will probably be given a partial effect in the delimitation of maritime zones
between them and the coasts of Vietnam, East Malaysia, Brunei, and the Philippines.
This means that the delimitation will depend on resolution of the sovereignty dispute.

The Spratlys: Are They Rocks or Islands? 193

For these reasons the interpretation of Article 121(3) is of fundamental importance to
the overall conflict in the South China Sea.

Before applying Article 121(3) to the various insular features of the Spratly group,
the proper content of the rule must be determined. The obvious starting point in this
regard is the Vienna Convention on the Law of Treaties.6 Article 31.1, the general rule
of interpretation, states that “a treaty should be interpreted in good faith, in accordance
with the ordinary meaning to be given to the terms of the treaty in their context and in
the light of its object and purpose” (italics added). Supplementary means of interpreta-
tion are set out in Article 32, which refers to the preparatory works of the treaty and the
circumstances of its conclusion, and Article 33 which refers to treaties authenticated in
more than one language.

Defining a Rock under Article 121(3)

Although the term rock is not defined in the LOS Convention, it appears from the
context of the treaty that a rock is a particular type of island. We can assume that
ordinary definitions of both rock and island are applicable. Unfortunately, dictionary
definitions are ambiguous and do not independently bring consensus as to the meaning
of rock in the context of Article 121(3). It might be argued that the term rock should be
given a purely geological definition. Such a strictly literal interpretation would limit the
coverage of paragraph 3 to formations that are actually rocks without any accompanying
land. Other barren and uninhabitable insular formations, such as cays and atolls, would
in this case be considered islands no matter how small they are and would generate an
EEZ regardless of whether they can sustain habitation or economic life.7 Since this re-
sult is manifestly absurd, the purely geological definition of rock must be rejected in the
interpretation of Article 121(3). It would be unreasonable, and not in consonance with
the intention of the parties to UNCLOS III, if one geological type of uninhabitable tiny
insular formation should be excluded from rights to which other types of uninhabitable
tiny insular formations are entitled. Thus, logic seems to require that the term rock be
given a definition that is not strictly geological.

It is disputed whether or not the term rock can be seen as an isolated part of Article
121(3). A 1996 judgement of the Supreme Court of Norway certainly treated this condi-
tion independently.8 One of the arguments of the appellants in this case was that the
baseline, from which the outer limit of the fishery zone of Svalbard was measured, was
not in accordance with international law on three counts. One of them was that Abel
Island, on which a basepoint was located, was an uninhabitable rock within the meaning
of Article 121(3) of the LOS Convention. The court held that Abel Island, an island of
13.2 square km, was too large to be a rock, and that this independently had to exclude
Abel from being a rock within the meaning of Article 121(3). The court further stated
that it found support for this in state practice.9

The ruling of the Norwegian court was obviously inspired by the International Court
of Justice (ICJ) ruling in the Jan Mayen Case, where the ICJ stated that because of its
size alone Jan Mayen is not a “rock,” in the legal sense of the term, and for that reason
the court considered the question of habitation and economic life irrelevant. The court’s
reasoning was based on the fact that Jan Mayen is 54.8 km long, far larger than the
types of features under consideration at UNCLOS III for inclusion in Article 121(3).10 It
may thus be argued that the requirement of rock has an independent meaning and that it
applies to all kinds of features smaller than a certain size. What this size limit may be is
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2. Except as provided for in paragraph 3, the territorial sea, the contiguous
zone, the exclusive economic zone and the continental shelf of an island are
determined in accordance with the provisions of this Convention applicable
to other land territory.
3. Rocks which cannot sustain human habitation or economic life of their
own shall have no exclusive economic zone or continental shelf.

This provision provides rules for the identification of an island and for the genera-
tion of maritime space of islands. The complexity and problems concerning “insular
formations” 2 have not, however, come to an end as a result of this provision. Many
issues remain to be settled, and the provision of the LOS Convention is subject to differ-
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complexity. Furthermore, the international legal process does not support swift change,
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the “island definition” in Article 121(1) is entitled to its own territorial sea stretching to
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none of the claimant states has yet drawn baselines in the Spratly area.

The entitlement to the more extensive zones, i.e., the 200-nautical-mile exclusive
economic zone (EEZ) and the continental shelf, does not follow automatically from
island status as defined in Article 121(1). An exception is provided in Article 121(3).
The salience of the Spratly islands in disputes over maritime territory in the South China
Sea will, to a great extent, hinge on their capacity to generate an EEZ and a continental
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then the high seas area will disappear or at least be significantly reduced. In addition,
the islands will probably be given a partial effect in the delimitation of maritime zones
between them and the coasts of Vietnam, East Malaysia, Brunei, and the Philippines.
This means that the delimitation will depend on resolution of the sovereignty dispute.
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difficult to clarify, but a rock as defined in Article 121(3) must apparently be smaller
than the island of Jan Mayen.

A recent paper prepared by a U.S. law firm employed by Vietnam asserted that “the
overwhelming majority of commentators have argued that the term should be interpreted
as including any small island.”11 This is in full accordance with the conclusion reached
here.

Having said that the term rock in Article 121(3) denotes any type of small island, it
is important not to lose sight of the fact that rocks must still comply with the require-
ments of the definition of an island found in Article 121(1). There is no difference
between rocks and islands in respect of the requirement that they must be “naturally
formed” and “surrounded by water and above water at high tide.”

If, then, the difference between an island and a rock is to be based on the broader
concept of “land,” is the difference then to be founded in size and the geological sub-
stance? A number of suggestions for how to define islands, islets, and rocks on the basis
of size were submitted during the UNCLOS III, but none attained sufficient support for
inclusion in the final text.

Article 121(3) of the LOS Convention includes the phrase “sustain human habita-
tion or have economic life of its own.” This phrase also gives rise to various questions
of interpretation. It indicates that two categories of “rocks” exist: (1) those that cannot
sustain human habitation or economic life of their own; and (2) those that can sustain
either or both.12 However, what does it take for a rock to sustain human habitation or
have economic life of its own?

The concept of the extended maritime zones was accepted in the 1982 Law of the Sea
Convention because it seemed appropriate to allow coastal populations to have a pri-
mary right and responsibility to exploit and manage resources in the waters and on the
continental shelf adjacent to their coasts. Where there is no indigenous population, this
logic does not seem to apply, and the extended maritime zones should not be permitted.
This underlying purpose of the development of the extensive maritime zones indicates
that it is not reasonable to accept a category of islands that can sustain economic life if
the islands cannot also sustain human habitation. The object of the conventional rule in
Article 121(3) might have been to establish the sustainability of human habitation as an
obligatory, minimum requirement for small islands. To accord an uninhabitable small
island a right to an EEZ on the basis of an ability to sustain an economic life of its own
would mean that this economic life would have to be carried out by people living else-
where. This would not be in accordance with the purpose of the EEZ regime, which is to
accord rights and responsibilities to the populations of the lands that generate the zones.

It should be noted in this regard that the Norwegian translation of Article 121(3)
differs from the official texts of other languages13 due to the presence of one, but only
one, comma.14 This one comma could be interpreted to imply that the conditions of
human habitation and economic life must both be fulfilled. Some discussion arose on
this among the Norwegian translators. However, the sentence could not be written in
proper Norwegian grammar without any comma, and if two commas had been em-
ployed, then the sentence would have indicated far more clearly than the English ver-
sion that the two requirements are alternative.15 The translators seem to have decided
that the language differences justified the amendment and that the Norwegian language
did not allow the retention of the vagueness in the English text.16 Moreover, we find
from the travaux preparatoires that the phrase read “human habitation and economic
life” (italics added) in the early stages of the UNCLOS negotiations. Thus, the choice of
“or” in Article 121(3) appears to have been deliberate. This admittedly weakens the
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argument above and provides support to the view that a feature does not need to sustain
human habitation if it can have an economic life of its own without such habitation.17

The criterion “sustain human habitation” may not inevitably require that an insular
feature should have been, or currently be, inhabited. The ability to sustain habitation
seems to be enough. However, the only practicable and equitable way of judging such
ability is to look at past and present habitation. With the use of sophisticated techniques
it will be possible in the future to sustain habitation on any kind of feature. But, we
need to define the minimum size of a “population.” One term that can provide a good
indication of the required size of human habitation used recently by many commentators
is “stable community.”18 A common sense approach to this term would give some indi-
cation of what is expected. The authors of this term argue that five persons would
clearly be too few, but that a population of fifty could very well be seen as enough. It is
interesting to note that Gidel, in 1934, gave a somewhat more specific description of
habitability. 19 In his definition, an island had to have “natural conditions” that permitted
“stable residence of organised groups of human beings.” This definition certainly seems
to require the presence of fresh water, cultivable soil, and perhaps even other resources.

An argument supportive of claiming the presence of fresh water, soil, and other
resources in order for a small island to generate a right to an EEZ is the fact that historic
use of surrounding waters can provide a good indication of a population’s reliance on
the area and may serve to block competing claims. It seems clear, however, that a
population residing in the territory that generates the claims must have undertaken this
utilization. In the Fisheries Case of 1951, Norway argued that the adjacent waters of the
Norwegian coast were historically relied upon by the local population. The court ac-
cepted this reasoning and Norway was granted full jurisdiction to the vast ocean areas
that fell inside its then-controversial straight baselines.20

One view that is not in accordance with that of Gidel and that appears somewhat
radical is that of Johnson.21 He suggests that, for example in the case of a lighthouse, the
fact that it is actually inhabited enhances its island status. Johnson’s view does not seem
to be practically applicable in the clarification of the habitation condition given the fact,
mentioned above, that it clearly is possible to actually inhabit any kind of rocky feature
if a nation is willing to expend sufficient resources.22 Further, the fact that a criterion of
actual habitation was not explicitly included in Article 121(3) indicates that Johnson’s
reasoning found little support.

Another question in regard of habitation is whether or not the sort of population
matters. One might argue that the profession and employment of the inhabitants are
irrelevant, but one might, on the other hand, require that the people living on the island
be supported by the natural resources of the feature itself and not be dependent on the
provision of necessities from the outside. This would require that at least some of the
population be at least partially employed in the primary sector (agriculture, fishing, and
water supply). The above-noted paper prepared by a U.S. law firm asserts that the “hu-
man habitation” formula requires at least the possibility of a permanent civilian pop-
ulation and that soldiers and lighthouse keepers are not sufficient.23 The UNCLOS III
travaux preparatoires seem also to support the interpretation that personnel stationed on
an island for preservation and scientific purposes should not be taken into account. On
the other hand, the travaux preparatoires do not require that human beings reside per-
manently on the feature.24 The object and purpose of the EEZ regime being that the
coastal population seems best suited to manage and preserve the natural resources of the
adjacent area also supports the interpretation that personnel stationed for preservation
and scientific purposes should be disregarded.
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argument above and provides support to the view that a feature does not need to sustain
human habitation if it can have an economic life of its own without such habitation.17

The criterion “sustain human habitation” may not inevitably require that an insular
feature should have been, or currently be, inhabited. The ability to sustain habitation
seems to be enough. However, the only practicable and equitable way of judging such
ability is to look at past and present habitation. With the use of sophisticated techniques
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The habitability requirement does not, however, require that the island must have
an actual habitation, only that habitation is possible. Thus, an island will not automati-
cally be disqualified from generating an EEZ by the fact that only scientific personnel
inhabit it. It must be argued that the island cannot sustain other kinds of habitation.
Further controversy can arise with regard to the length of time that human beings need
to reside on a feature for this to be called habitation. It may be argued that fishers who
use an island as shelter during the fishing season do not qualify as inhabitants. They
merely use it as a “pit stop,” and if one were to argue that every feature that could give
shelter to human beings would qualify under Article 121(3), the wording would lose
meaning. Human habitation must mean more than just shelter.

The actual content of the “sustain human habitation” requirement has not yet been
clarified. Still it should be possible to rule out some rocks. In order to prove that an
island is habitable, it ought to be possible to prove some kind of physical presence of
human beings, either in the past or the present, and not only of scientific personnel or
military troops. Although actual habitation is not necessary, some kind of practical test
must be fulfilled to prove habitability. In addition to proof of physical presence, this
presence should be of a kind that makes it reasonable to assume that a “stable commu-
nity” of human beings could live permanently on the island. This means in turn that the
most essential needs for the survival for human beings must be available. The essential
needs are food, fresh water, and shelter. The availability of food, fresh water, and shel-
ter may thus be chosen as the main characteristic of an island that is capable of sustain-
ing human habitation.

The other requirement in Article 121(3), “economic life of its own,” adds even
more ambiguity to the question of what it takes for an island to have a right to an EEZ
and a continental shelf. Does the “of its own” phrase refer to economic life on the island
itself, or can resources in the adjacent waters and the subsoil be taken into account?
Further, what is a proper definition of economic life? Does any kind of economic activ-
ity count? Moreover, as with the human habitation requirement, the question is whether
the island should be required to have sustained economic life in the past or present or if
it would be enough to make it seem likely that it can sustain economic life in the future.

To add a test of economic viability to the requirements that an island must fulfil in
order to generate an EEZ may cause problems, since the adjacent waters of a feature
may serve as a basis for economic life and thus may convert an otherwise useless piece
of land into a territory of great economic importance. Logically, therefore, an economic
viability test may cause injustice by its preclusive application.25 This, for example, was
evident from statements at UNCLOS III by representatives from certain Pacific islands.
The Fijian delegate pointed out that in certain parts of the world remote islands might
have no viable land-based economy, but could have significant economic development
based uniquely on their fishing industry.26 The “economic life of its own” criterion might
therefore well be said to be fulfilled if the waters around a certain island provide suffi-
cient fishing opportunities.

A strict literary interpretation of 121(3) would indicate that fisheries do not qualify.
An island or rock must of its own be capable of sustaining economic life. Further, the
use of the present tense in the article—“cannot” sustain economic life—supports an
interpretation that focuses on the present situation, meaning that if the resources are
proven to be present but are not currently in use, the feature fails to qualify. How-
ever, the words “able to sustain” must indicate that actual use of the resources is not
necessary and that the presence of resources that can support an economic life is suffi-
cient. Moreover, the fact that the word rock was used in 121(3) might imply that the
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restrictions given in the requirements on habitation or economic viability should not
be emphasized too much because there already exists a curtailment in the use of the
word rock instead of island. Hence, one might conclude that the requirements are
not vested in past or present, nor even future actual occurrences, but in an evaluation of
the island as a physical feature. Actual occurrences are not in themselves proof of any-
thing, but can be used as arguments that islands pass certain tests. Supportive of this
view is the aforementioned Judgement of the Supreme Court of Norway.27 The court
stated that Abel Island did not fall within the scope of the exceptions of Article 121(3),
partly because it would be able to support a significant polar bear hunt if such hunting
had not been prohibited for conservation reasons. The court further stated that the re-
quirement could hardly be fulfilled, when it was the prohibition as such and not the
physical opportunities on the island, that prevented it from sustaining an economic life
of its own.28

The mere existence of a natural resource cannot, however, be enough. It must be
argued that the resource can represent economic value over a certain period of time. If
not, then a state could sell an otherwise useless piece of rock to a private person who
wanted to own an isolated island and then claim that the price paid represented proof
of economic life. It would also be possible to break off and sell coral from an otherwise
worthless, uninhabitable reef and claim that this was proof of economic life. If such
sales would help an island satisfy the economic life criterion, then the whole concept of
Article 121(3) would be undermined. Thus, there needs to be some kind of restriction as
to the kind of economic activity required. The UNCLOS III travaux preparatoires men-
tion that military or other governmental installations do not satisfy the requirement of
economic life.29 A more complex question is tourism, since in this case an island is not
sold only once and not (necessarily) destroyed, as when coral is broken off, but can be
utilized repeatedly over a long period of time by people who pay to just look.

Because “economic life” and “human habitation” are directly linked to human ac-
tivities and developments that may vary over time, it follows that the meaning of Article
121(3) is likely to do the same. Consequently, some features that would have previously
been entitled to extended maritime zones may today fail the requirements of Article
121(3) and vice á versa. The point may be best illustrated by imagining a small island in
the middle of an ocean where huge amounts of exploitable hydrocarbon resources are
being discovered under the seabed within that island’s 12-nautical-mile territorial waters.
Prior to the discovery, the feature would fail to pass the economic life requirement in
Article 121(3). However, the new circumstances will, if the natural resources can be
exploited, provide the island with an ability to sustain an economic life of its own for a
long period of time. If, however, there do not exist techniques to exploit the resource,
the island seemingly will be categorized as an Article 121(3) rock because the classifi-
cation depends upon the circumstances at the moment of the claim. Paradoxically, the
presence of exploitable hydrocarbon resources within an island’s 12-nautical-mile terri-
torial zone could be helpful in meeting the economic life criterion so the island would
gain a right to a full 200-nautical-mile continental shelf and EEZ, and thus in turn
become an economic goldmine. This paradox could be a serious matter in the case of
the Spratlys. If some of the claimant states expect or hope to discover oil in the immedi-
ate vicinity of the islands they claim, then they may hope to gain a significant extra
bonus in the form of a continental shelf and EEZ. In such a situation they will have no
incentive to clarify their maritime zone claims or resolve disputes over maritime delimi-
tation before the oil has been found. This danger would have been eliminated if 121(3)
had said “and” instead of “or”; then the economic life requirement would not have been
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inhabit it. It must be argued that the island cannot sustain other kinds of habitation.
Further controversy can arise with regard to the length of time that human beings need
to reside on a feature for this to be called habitation. It may be argued that fishers who
use an island as shelter during the fishing season do not qualify as inhabitants. They
merely use it as a “pit stop,” and if one were to argue that every feature that could give
shelter to human beings would qualify under Article 121(3), the wording would lose
meaning. Human habitation must mean more than just shelter.

The actual content of the “sustain human habitation” requirement has not yet been
clarified. Still it should be possible to rule out some rocks. In order to prove that an
island is habitable, it ought to be possible to prove some kind of physical presence of
human beings, either in the past or the present, and not only of scientific personnel or
military troops. Although actual habitation is not necessary, some kind of practical test
must be fulfilled to prove habitability. In addition to proof of physical presence, this
presence should be of a kind that makes it reasonable to assume that a “stable commu-
nity” of human beings could live permanently on the island. This means in turn that the
most essential needs for the survival for human beings must be available. The essential
needs are food, fresh water, and shelter. The availability of food, fresh water, and shel-
ter may thus be chosen as the main characteristic of an island that is capable of sustain-
ing human habitation.

The other requirement in Article 121(3), “economic life of its own,” adds even
more ambiguity to the question of what it takes for an island to have a right to an EEZ
and a continental shelf. Does the “of its own” phrase refer to economic life on the island
itself, or can resources in the adjacent waters and the subsoil be taken into account?
Further, what is a proper definition of economic life? Does any kind of economic activ-
ity count? Moreover, as with the human habitation requirement, the question is whether
the island should be required to have sustained economic life in the past or present or if
it would be enough to make it seem likely that it can sustain economic life in the future.

To add a test of economic viability to the requirements that an island must fulfil in
order to generate an EEZ may cause problems, since the adjacent waters of a feature
may serve as a basis for economic life and thus may convert an otherwise useless piece
of land into a territory of great economic importance. Logically, therefore, an economic
viability test may cause injustice by its preclusive application.25 This, for example, was
evident from statements at UNCLOS III by representatives from certain Pacific islands.
The Fijian delegate pointed out that in certain parts of the world remote islands might
have no viable land-based economy, but could have significant economic development
based uniquely on their fishing industry.26 The “economic life of its own” criterion might
therefore well be said to be fulfilled if the waters around a certain island provide suffi-
cient fishing opportunities.

A strict literary interpretation of 121(3) would indicate that fisheries do not qualify.
An island or rock must of its own be capable of sustaining economic life. Further, the
use of the present tense in the article—“cannot” sustain economic life—supports an
interpretation that focuses on the present situation, meaning that if the resources are
proven to be present but are not currently in use, the feature fails to qualify. How-
ever, the words “able to sustain” must indicate that actual use of the resources is not
necessary and that the presence of resources that can support an economic life is suffi-
cient. Moreover, the fact that the word rock was used in 121(3) might imply that the
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restrictions given in the requirements on habitation or economic viability should not
be emphasized too much because there already exists a curtailment in the use of the
word rock instead of island. Hence, one might conclude that the requirements are
not vested in past or present, nor even future actual occurrences, but in an evaluation of
the island as a physical feature. Actual occurrences are not in themselves proof of any-
thing, but can be used as arguments that islands pass certain tests. Supportive of this
view is the aforementioned Judgement of the Supreme Court of Norway.27 The court
stated that Abel Island did not fall within the scope of the exceptions of Article 121(3),
partly because it would be able to support a significant polar bear hunt if such hunting
had not been prohibited for conservation reasons. The court further stated that the re-
quirement could hardly be fulfilled, when it was the prohibition as such and not the
physical opportunities on the island, that prevented it from sustaining an economic life
of its own.28

The mere existence of a natural resource cannot, however, be enough. It must be
argued that the resource can represent economic value over a certain period of time. If
not, then a state could sell an otherwise useless piece of rock to a private person who
wanted to own an isolated island and then claim that the price paid represented proof
of economic life. It would also be possible to break off and sell coral from an otherwise
worthless, uninhabitable reef and claim that this was proof of economic life. If such
sales would help an island satisfy the economic life criterion, then the whole concept of
Article 121(3) would be undermined. Thus, there needs to be some kind of restriction as
to the kind of economic activity required. The UNCLOS III travaux preparatoires men-
tion that military or other governmental installations do not satisfy the requirement of
economic life.29 A more complex question is tourism, since in this case an island is not
sold only once and not (necessarily) destroyed, as when coral is broken off, but can be
utilized repeatedly over a long period of time by people who pay to just look.

Because “economic life” and “human habitation” are directly linked to human ac-
tivities and developments that may vary over time, it follows that the meaning of Article
121(3) is likely to do the same. Consequently, some features that would have previously
been entitled to extended maritime zones may today fail the requirements of Article
121(3) and vice á versa. The point may be best illustrated by imagining a small island in
the middle of an ocean where huge amounts of exploitable hydrocarbon resources are
being discovered under the seabed within that island’s 12-nautical-mile territorial waters.
Prior to the discovery, the feature would fail to pass the economic life requirement in
Article 121(3). However, the new circumstances will, if the natural resources can be
exploited, provide the island with an ability to sustain an economic life of its own for a
long period of time. If, however, there do not exist techniques to exploit the resource,
the island seemingly will be categorized as an Article 121(3) rock because the classifi-
cation depends upon the circumstances at the moment of the claim. Paradoxically, the
presence of exploitable hydrocarbon resources within an island’s 12-nautical-mile terri-
torial zone could be helpful in meeting the economic life criterion so the island would
gain a right to a full 200-nautical-mile continental shelf and EEZ, and thus in turn
become an economic goldmine. This paradox could be a serious matter in the case of
the Spratlys. If some of the claimant states expect or hope to discover oil in the immedi-
ate vicinity of the islands they claim, then they may hope to gain a significant extra
bonus in the form of a continental shelf and EEZ. In such a situation they will have no
incentive to clarify their maritime zone claims or resolve disputes over maritime delimi-
tation before the oil has been found. This danger would have been eliminated if 121(3)
had said “and” instead of “or”; then the economic life requirement would not have been
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a sufficient condition for gaining a right to extended maritime zones, and small islands
would have needed to satisfy both the human habitation and economic life requirement.

Fish, tourism, and oil are not the only disputable sources of economic life. A small
island can also gain economic value from utilization for navigation, communication, or
as a weather station. And in the age of the internet and satellite communication, it might
be possible to set up a lucrative software business, for instance, a virtual casino, any-
where. This latter argument should, however, be rejected, since again it would remove
all meaning from Article 121(3). Moreover, in this case, it is not the island itself or its
territorial waters that serve as the basis for the economic life. The same business could
be set up anywhere. The words “of its own” suggest that the island’s own resources
must provide at least part of the basis for its economic life. This does not, of course,
mean that the feature must have complete self-sufficiency.30 If an island is uninhabited
but has natural resources that may be exploited, and such exploitation requires human
activities on the island itself or in its territorial waters, it seems that the “economic life”
criterion is being fulfilled.31 Support from the outside must be allowed in order to realize
the economic value that an island may hold.

The main requirement within “economic life of its own” must be that the feature
itself represents economic value in the sense that it has resources that are utilized for
economic activity. In this connection the reference to the island must include its 12-
nautical-mile territorial sea since this will belong to the island regardless of whether it
satisfies Article 121(3) or not.

In the past many states have adopted inconsistent positions with regard to their
various island possessions.32 Much of their inconsistency can be explained by the loca-
tion of the islands in question. The case law dealing with the issue has shown that
location is a highly relevant factor, at least when settling overlapping maritime bound-
aries.33 It can be suggested that the same norms will apply where there are no overlap-
ping claims. However, nations tend to assert broad claims to extended maritime zones
based on small islands, especially when the islands are contiguous or near the nation’s
mainland.

Van Dyke and Brooks34 have come to the conclusion that it would have been desir-
able for the negotiators at UNCLOS III to have examined the issue of islands more
carefully before settling for the vague text of Article 121. The vagueness must probably
be ascribed to the fact that many nations possessed uninhabited islands and thus had no
incentive to limit the possible gains from possessing such islands. Vagueness was there-
fore preferred. Hodgson35 has pointed out that many of the isolated islands of the world
are either uninhabited or populated by nonindigenous inhabitants. He found that the
Howland, Jarvis, and Baker islands belonging to the United States could not sustain a
permanent population due to the lack of drinkable water and fertile soil. He also pointed
out the problems in definitional aspects concerning similar other remote islands that
merely have caretaker populations, i.e., are inhabited by only military or scientific per-
sonnel. However, he did not say how these islands should be treated. Van Dyke, Mor-
gan, and Gurish, in a survey of the northwestern Hawaiian Islands, concluded that the
U.S. position, that every insular formation is entitled to generate an EEZ, was not con-
sistent with Article 121(3) and further argued that the habitability requirement should be
interpreted as “supporting a stable community of permanent residents.”36

Because “it seems as though article 121, paragraph 3, was drafted with the follow-
ing idea: ‘I cannot exactly define what I mean, but show me an offshore territory and I
will let you know if it is a paragraph 3 rock’,”37—the article needs to be interpreted with
a certain amount of discretion. The solution may be found in the general rules of treaty
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interpretation, notably that any interpretation must be made in good faith and take all
relevant circumstances into account. The lack of objectivity in the drafting of the “rocks”
paragraph will probably lead to further disputes rather than solutions. However, some
guidelines can be suggested regarding how the terms of Article 121(3) should be inter-
preted. First, there seems to be a limitation in the use of the word rock in the sense that
some islands, viz. Jan Mayen, will not need to satisfy Article 121(3) because of their
size. Second, since the word “and” in the early drafts of the convention text was re-
placed by “or” in the final text, it seems clear that each of the “human habitation” and
“economic life” criteria are, in themselves, sufficient and that it is not necessary to
satisfy both. Third, neither of these two requirements needs to be fulfilled in practice; it
suffices to pass a test that proves they can be fulfilled. Fourth, when applying Article
121(3) one should submit islands to certain tests. The key tests are if it can provide
fresh water, food, and shelter to human inhabitants and if the island possesses sufficient
resources of its own to sustain economic life. Fifth, some sort of outside support should
be allowed in realizing an island’s economic opportunities, since in most cases this is
necessary in order to realize an economic potential. Sixth, inhabitants such as lighthouse
keepers, weather personnel, and scientific personnel stationed for preservation and sci-
entific purposes cannot be accepted as proof of sustainable habitation. Seventh, some
kinds of “economic” activity, such as government-paid military occupation or scientific
work, navigational aid, and activities that in no way use local resources, cannot be
accepted as proof of economic viability. And eighth, the status of features may vary
over time because the criteria in Article 121(3) will themselves be subject to change as
new technologies and life conditions emerge.

Application to the Spratlys

The Spratlys consist of about 150 features scattered throughout the South China Sea,
and each one must be examined independently in order to determine its capacity to
generate maritime zones. The first task is to decide how many islands there are in the
Spratlys which satisfy the requirement of Article 121(1) of the LOS Convention. Esti-
mates vary between 20 and 46.38 Without precise geographic information, it is ill-
advised to discuss the question of which of the Spratly features qualify as islands, but
there can be no doubt that a certain number of them are “islands” in the legal sense of
the term. On the other hand, it is also clear that they are not (such as Jan Mayen) big
enough to escape the requirements defined in Article 121(3). The islet features in the
Spratly Islands are very small islands that, in accordance with the argument made in the
beginning of this paper, must be seen as analogous to what Article 121(3) defines as
rocks. The interpretation derived from the Jan Mayen example does not give any precise
indication as to the size needed for an island to escape the requirements defined in
Article 121(3). Jan Mayen is 373 square km. The largest feature in the Spratlys, Itu
Aba, is only about 0.5 square km. None of the Spratly features has an elevation of more
than 6–8 m, whilst the highest point on Jan Mayen is 2,277 m. Thus, it cannot with any
convincing effect be argued that islands in the Spratly area fall within the same category
as Jan Mayen. It will therefore be necessary for those Spratly features that satisfy
Article 121(1), and thus qualify as “islands,” to also satisfy one or the other of the two
requirements in Article 121(3).

Even though it is not necessary for an island to actually be or to have been inhab-
ited in order to satisfy the “sustain human habitation” requirement, it will be easier to
argue that an island can sustain human habitation if it has actually been inhabited. On at
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a sufficient condition for gaining a right to extended maritime zones, and small islands
would have needed to satisfy both the human habitation and economic life requirement.
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as a weather station. And in the age of the internet and satellite communication, it might
be possible to set up a lucrative software business, for instance, a virtual casino, any-
where. This latter argument should, however, be rejected, since again it would remove
all meaning from Article 121(3). Moreover, in this case, it is not the island itself or its
territorial waters that serve as the basis for the economic life. The same business could
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tion of the islands in question. The case law dealing with the issue has shown that
location is a highly relevant factor, at least when settling overlapping maritime bound-
aries.33 It can be suggested that the same norms will apply where there are no overlap-
ping claims. However, nations tend to assert broad claims to extended maritime zones
based on small islands, especially when the islands are contiguous or near the nation’s
mainland.

Van Dyke and Brooks34 have come to the conclusion that it would have been desir-
able for the negotiators at UNCLOS III to have examined the issue of islands more
carefully before settling for the vague text of Article 121. The vagueness must probably
be ascribed to the fact that many nations possessed uninhabited islands and thus had no
incentive to limit the possible gains from possessing such islands. Vagueness was there-
fore preferred. Hodgson35 has pointed out that many of the isolated islands of the world
are either uninhabited or populated by nonindigenous inhabitants. He found that the
Howland, Jarvis, and Baker islands belonging to the United States could not sustain a
permanent population due to the lack of drinkable water and fertile soil. He also pointed
out the problems in definitional aspects concerning similar other remote islands that
merely have caretaker populations, i.e., are inhabited by only military or scientific per-
sonnel. However, he did not say how these islands should be treated. Van Dyke, Mor-
gan, and Gurish, in a survey of the northwestern Hawaiian Islands, concluded that the
U.S. position, that every insular formation is entitled to generate an EEZ, was not con-
sistent with Article 121(3) and further argued that the habitability requirement should be
interpreted as “supporting a stable community of permanent residents.”36

Because “it seems as though article 121, paragraph 3, was drafted with the follow-
ing idea: ‘I cannot exactly define what I mean, but show me an offshore territory and I
will let you know if it is a paragraph 3 rock’,”37—the article needs to be interpreted with
a certain amount of discretion. The solution may be found in the general rules of treaty
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interpretation, notably that any interpretation must be made in good faith and take all
relevant circumstances into account. The lack of objectivity in the drafting of the “rocks”
paragraph will probably lead to further disputes rather than solutions. However, some
guidelines can be suggested regarding how the terms of Article 121(3) should be inter-
preted. First, there seems to be a limitation in the use of the word rock in the sense that
some islands, viz. Jan Mayen, will not need to satisfy Article 121(3) because of their
size. Second, since the word “and” in the early drafts of the convention text was re-
placed by “or” in the final text, it seems clear that each of the “human habitation” and
“economic life” criteria are, in themselves, sufficient and that it is not necessary to
satisfy both. Third, neither of these two requirements needs to be fulfilled in practice; it
suffices to pass a test that proves they can be fulfilled. Fourth, when applying Article
121(3) one should submit islands to certain tests. The key tests are if it can provide
fresh water, food, and shelter to human inhabitants and if the island possesses sufficient
resources of its own to sustain economic life. Fifth, some sort of outside support should
be allowed in realizing an island’s economic opportunities, since in most cases this is
necessary in order to realize an economic potential. Sixth, inhabitants such as lighthouse
keepers, weather personnel, and scientific personnel stationed for preservation and sci-
entific purposes cannot be accepted as proof of sustainable habitation. Seventh, some
kinds of “economic” activity, such as government-paid military occupation or scientific
work, navigational aid, and activities that in no way use local resources, cannot be
accepted as proof of economic viability. And eighth, the status of features may vary
over time because the criteria in Article 121(3) will themselves be subject to change as
new technologies and life conditions emerge.

Application to the Spratlys

The Spratlys consist of about 150 features scattered throughout the South China Sea,
and each one must be examined independently in order to determine its capacity to
generate maritime zones. The first task is to decide how many islands there are in the
Spratlys which satisfy the requirement of Article 121(1) of the LOS Convention. Esti-
mates vary between 20 and 46.38 Without precise geographic information, it is ill-
advised to discuss the question of which of the Spratly features qualify as islands, but
there can be no doubt that a certain number of them are “islands” in the legal sense of
the term. On the other hand, it is also clear that they are not (such as Jan Mayen) big
enough to escape the requirements defined in Article 121(3). The islet features in the
Spratly Islands are very small islands that, in accordance with the argument made in the
beginning of this paper, must be seen as analogous to what Article 121(3) defines as
rocks. The interpretation derived from the Jan Mayen example does not give any precise
indication as to the size needed for an island to escape the requirements defined in
Article 121(3). Jan Mayen is 373 square km. The largest feature in the Spratlys, Itu
Aba, is only about 0.5 square km. None of the Spratly features has an elevation of more
than 6–8 m, whilst the highest point on Jan Mayen is 2,277 m. Thus, it cannot with any
convincing effect be argued that islands in the Spratly area fall within the same category
as Jan Mayen. It will therefore be necessary for those Spratly features that satisfy
Article 121(1), and thus qualify as “islands,” to also satisfy one or the other of the two
requirements in Article 121(3).

Even though it is not necessary for an island to actually be or to have been inhab-
ited in order to satisfy the “sustain human habitation” requirement, it will be easier to
argue that an island can sustain human habitation if it has actually been inhabited. On at
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least one of the Spratly islands there are reported findings of old houses and tombstones,
a clear indication that there has been some population there in the past.39 The presence
of houses and tombstones does not, however, prove that there was permanent habitation.
This only proves that human beings found shelter and that some died on the island and
were buried by others still alive. It might furthermore be argued that since habitation at
some point clearly ceased, it was hardly sustainable in the first place. Even if it is
acknowledged that the status of features may vary over time and if the argument is
added that the test is referring to the time of the claim, indications of human presence in
the past is certainly not sufficient to prove habitability.

It is well known that soldiers are stationed on many of the Spratly islands (and also
on several features that are not above water at high tide). The presence of military
personnel could perhaps be seen as an indication that an island can sustain human habi-
tation.40 One should bear in mind, however, that the mere fact of inhabitants cannot be
sufficient. Moreover, as derived from the UNCLOS III travaux preparatoires and the
object and purpose of Article 121, the requirement of human habitation can and should
be interpreted so as to disregard personnel stationed on an island for sovereignty or
scientific purposes. It must be concluded that the requirement of human habitation is not
fulfilled by the presence of soldiers since they obviously have a sovereignty purpose. It
can also be argued that soldiers are not sufficient because they are not civilians. To
interpret the habitability requirement to mean that the feature must be able to sustain a
“stable population of civilians” is perhaps to move too far from the textual meaning of
the provisional wording. However, in light of the object and purpose of the provision,
this interpretation seems reasonable. If an island should be attributed large areas of mari-
time jurisdiction because it is reasonable to allow its indigenous inhabitants to exploit
and preserve the area because they seem best suited to do so, huge areas of maritime
jurisdiction should not apply to islands where there is no such population.

It has been reported that one of the Spratly islands is being used for tourism. Can
this island be said to sustain human habitation? We will return to the question of whether
or not it satisfies the economic life criterion. Suffice to say that the “hotel” which might
have been constructed cannot be said to sustain an indigenous habitation on the island if
the personnel working at the hotel are being recruited on a temporary basis and are
domiciled elsewhere. Moreover, it has not been confirmed what kind of building was
created; it might be a barrack for soldiers.41

It is known that there is a weather station and that some meteorologists inhabit the
second biggest island in the Spratly group, Thitu (or Pagasa) Island. Although the weather
personnel are civilians, they are clearly stationed on this island for scientific purposes.
Thus, it can be argued that their presence does not affect the classification of the feature
under Article 121(3) because such personnel are to be disregarded in the meaning the
Article. It has also been reported that a couple of the features are or have been occasion-
ally inhabited by fishers. Those inhabitants are civilians and cannot be disregarded in
the same way as the other groups. It is also clear that fishers found shelter on the islands
long before the sovereignty to the islands became disputed. The question is then if the
fishers are only finding shelter on the islands for a certain period of the year or if they
live there permanently. A key to resolving this question might be to examine if whole
families are living on the islands or if fishers go back regularly to see their families who
live elsewhere.

If we assume that the fishers do not live permanently on the Spratly Islands with
their families and the tourist industry relies on temporarily employed staff from the
outside rather than sustaining a local population on the island itself, then the actual
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presence of human beings in the Spratlys, past and present, does not seem to validate
the point that these islands can sustain human habitation. This does not necessarily mean
that the features lack capacity to sustain human habitation. Even though the volatile
habitation does not positively prove that the features have capacity to sustain human
habitation, it may be possible to argue that they can do so. To validate such arguments it
is necessary to examine if the islands have fresh water, can produce food, and can
provide shelter. Some vegetation is reported on several of the features. However, it
seems doubtful that any of them has tillable soil that can allow the production of food to
sustain a human habitation. A problem is that during the monsoon, waves regularly
wash over the islands. Historically, this seems to have led visitors to avoid staying there
during that time of the year. The most necessary means for sustaining human habitation
is the presence of fresh water. Reportedly only two of the Spratly islands have fresh
water.42 The existence of fresh water is an indication that human habitation may be
sustainable. It cannot, however, be seen as sufficient proof.

On the basis of what has just been said it is not possible to draw a definitive con-
clusion, but it seems doubtful that a court would find any of the Spratly islands to be
capable of sustaining human habitation.

The next question is whether the Spratly islands can satisfy the other criterion in
Article 121(3): “sustain . . . economic life of their own.” Here again, government-spon-
sored military and scientific activities can be dismissed. They were clearly excluded in
the UNCLOS III travaux préparatoires.

Many of the Spratly islands are generously endowed with guano deposits, which
various companies have tried to exploit economically at least since the 1870s, but appar-
ently without much success. The cost of recovering and transporting the guano to the
fertilizer markets seems to be prohibitive. Thus, and because the application is con-
nected to the time of the claim, even if guano may perhaps have been exploited profit-
ably at some time in the past, most likely by a Japanese company in the 1920s, the
guano deposits cannot sustain economic life today.

A more difficult question is fisheries, tourism, and the production of oil. They all
clearly use local resources. Diving from coral reefs provide rich opportunities for tour-
ism. The fish stocks in the Spratly area remain extremely important and there could
possibly be abundant quantities of oil and gas under the Spratly islands themselves or
within their 12-nautical-mile territorial zones. Thus, it seems fully possible that the area
can or could sustain an economic life. The question is if this economic life can be said
to be generated by the island “of its own” or if the island, as such, does not have a
necessary role to play in the economic activities. If a factory ship, a hotel built on stilts
on a submerged reef, or an oil platform could serve the purpose as well—or better—
then it seems doubtful that it is the island that generates the economic life of its own.

Conclusion

This article has identified the criteria that may reasonably be used when applying
Article 121(3). However, since the status of features may vary over time, so will the
result of an application. It is likely that the provision will excite controversy when ap-
plied to specific features. In regard to the Spratly features, it seems that none of the
features can at present be said to have been proven capable of sustaining human habita-
tion or economic life of their own. It thus seems quite likely that if some of the claimant
states should succeed in their quest for sovereignty, they would gain little from the
victory in terms of recognized maritime zones.
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have been constructed cannot be said to sustain an indigenous habitation on the island if
the personnel working at the hotel are being recruited on a temporary basis and are
domiciled elsewhere. Moreover, it has not been confirmed what kind of building was
created; it might be a barrack for soldiers.41

It is known that there is a weather station and that some meteorologists inhabit the
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personnel are civilians, they are clearly stationed on this island for scientific purposes.
Thus, it can be argued that their presence does not affect the classification of the feature
under Article 121(3) because such personnel are to be disregarded in the meaning the
Article. It has also been reported that a couple of the features are or have been occasion-
ally inhabited by fishers. Those inhabitants are civilians and cannot be disregarded in
the same way as the other groups. It is also clear that fishers found shelter on the islands
long before the sovereignty to the islands became disputed. The question is then if the
fishers are only finding shelter on the islands for a certain period of the year or if they
live there permanently. A key to resolving this question might be to examine if whole
families are living on the islands or if fishers go back regularly to see their families who
live elsewhere.

If we assume that the fishers do not live permanently on the Spratly Islands with
their families and the tourist industry relies on temporarily employed staff from the
outside rather than sustaining a local population on the island itself, then the actual
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presence of human beings in the Spratlys, past and present, does not seem to validate
the point that these islands can sustain human habitation. This does not necessarily mean
that the features lack capacity to sustain human habitation. Even though the volatile
habitation does not positively prove that the features have capacity to sustain human
habitation, it may be possible to argue that they can do so. To validate such arguments it
is necessary to examine if the islands have fresh water, can produce food, and can
provide shelter. Some vegetation is reported on several of the features. However, it
seems doubtful that any of them has tillable soil that can allow the production of food to
sustain a human habitation. A problem is that during the monsoon, waves regularly
wash over the islands. Historically, this seems to have led visitors to avoid staying there
during that time of the year. The most necessary means for sustaining human habitation
is the presence of fresh water. Reportedly only two of the Spratly islands have fresh
water.42 The existence of fresh water is an indication that human habitation may be
sustainable. It cannot, however, be seen as sufficient proof.

On the basis of what has just been said it is not possible to draw a definitive con-
clusion, but it seems doubtful that a court would find any of the Spratly islands to be
capable of sustaining human habitation.

The next question is whether the Spratly islands can satisfy the other criterion in
Article 121(3): “sustain . . . economic life of their own.” Here again, government-spon-
sored military and scientific activities can be dismissed. They were clearly excluded in
the UNCLOS III travaux préparatoires.

Many of the Spratly islands are generously endowed with guano deposits, which
various companies have tried to exploit economically at least since the 1870s, but appar-
ently without much success. The cost of recovering and transporting the guano to the
fertilizer markets seems to be prohibitive. Thus, and because the application is con-
nected to the time of the claim, even if guano may perhaps have been exploited profit-
ably at some time in the past, most likely by a Japanese company in the 1920s, the
guano deposits cannot sustain economic life today.

A more difficult question is fisheries, tourism, and the production of oil. They all
clearly use local resources. Diving from coral reefs provide rich opportunities for tour-
ism. The fish stocks in the Spratly area remain extremely important and there could
possibly be abundant quantities of oil and gas under the Spratly islands themselves or
within their 12-nautical-mile territorial zones. Thus, it seems fully possible that the area
can or could sustain an economic life. The question is if this economic life can be said
to be generated by the island “of its own” or if the island, as such, does not have a
necessary role to play in the economic activities. If a factory ship, a hotel built on stilts
on a submerged reef, or an oil platform could serve the purpose as well—or better—
then it seems doubtful that it is the island that generates the economic life of its own.

Conclusion

This article has identified the criteria that may reasonably be used when applying
Article 121(3). However, since the status of features may vary over time, so will the
result of an application. It is likely that the provision will excite controversy when ap-
plied to specific features. In regard to the Spratly features, it seems that none of the
features can at present be said to have been proven capable of sustaining human habita-
tion or economic life of their own. It thus seems quite likely that if some of the claimant
states should succeed in their quest for sovereignty, they would gain little from the
victory in terms of recognized maritime zones.
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Most analyses of the South China Sea dispute agree that all the sovereignty claims
to the Spratly islands have weaknesses. Each nation must therefore know that its claim
may not ultimately or completely prevail if the dispute were to be referred to arbitration.
Thus, and because of widespread distrust of Western-dominated international law, some
of the claimants may prefer the status quo, seek a military solution, or attempt to resolve
the dispute through bilateral or multilateral negotiations. It is highly unlikely that they
will be willing to risk all in a third-party tribunal ruling that may tend to create winners
and losers. However, this does not rule out the possibility that a tribunal could be used
in order to resolve some distinct questions. The question of whether or not any of the
features has the capacity to generate extensive maritime zones certainly is one such
question. If the ICJ or the International Law of the Sea Tribunal in Hamburg were asked
to resolve this question, its ruling would at the same time be likely to clarify one of the
most ambiguous articles in the LOS Convention.
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J. Hardy & S. O’Connor, “China Building Airstrip Capable Island on Fiery Cross Reef”, IHS Jane’s Defence 
Weekly (20 Nov. 2014)





Key Points

China is reclaiming land at Fiery Cross Reef in the Spratly Islands, according to
satellite imagery
The reclamation, which started in August, is creating a land mass large enough
for a 3,000 m-long airstrip

China is building an island at least 3,000 m long on Fiery Cross Reef that could be
the site for its first airstrip in the Spratly Islands in the South China Sea.

Satellite imagery of the island taken on 8 August and 14 November shows that in the
past three months Chinese dredgers have created a land mass that is almost the
entire length of the reef.

Fiery Cross Reef lies to the west of the main Spratly island archipelago and was
previously under water; the only habitable area was a concrete platform built and
maintained by China's People's Liberation Army Navy (PLAN).

The new island is more than 3,000 m long and between 200 and 300 m wide: large
enough to construct a runway and apron. The dredgers are also creating a harbour to
the east of the reef that would appear to be large enough to receive tankers and
major surface combatants.

The existing structure on the reef's southwestern edge was home to a PLAN garrison
and had a pier, air-defence guns, anti-frogmen defences, communications equipment,
and a greenhouse. The concrete structure is currently not attached to the new island,
but if previous Chinese land reclamation projects in the Spratlys are any guide, it is
only a matter of time before it is joined up.

The Spratly Islands are claimed by Brunei, China, Malaysia, the Philippines, Taiwan,
and Vietnam. All but Brunei occupy islands or have built structures on reefs and
shoals to assert their claims.

The land reclamation at Fiery Cross is the fourth such project undertaken by China in
the Spratly Islands in the last 12-18 months and by far the largest in scope. China has
built new islands at Johnson South Reef, Cuateron Reef, and Gaven Reefs, but none
are large enough to house an airstrip in their current form.

Ship tracking data from IHS Maritime shows substantial activity at the reef since May
2014. Analysts drew attention to two ships in particular: Jin Hang Jun 406 , a grab
dredger that is fixed on a pontoon, and 3,086-tonne cutter suction dredger Xin Hai
Tun . Both have been instrumental in dredging and cutting channels into the new
harbour basin.

Country Risk

China building airstrip-capable island on Fiery
Cross Reef
James Hardy, London and Sean O'Connor, Indiana - IHS Jane's Defence Weekly

20 November 2014

Airbus Defence and Space imagery dated 14 November 2014 shows Chinese land reclamation operations under way at Fiery Cross
Reef in the South China Sea. Multiple operating dredgers provide the ability to generate terrain rapidly. Operating from a harbour area,
dredgers deliver sediment via a network of piping. (© CNES 2014, Distribution Airbus DS / Spot Image / IHS)
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ANALYSIS
IHS Jane's previously reported on China's reclamation project in the Spratlys and
noted that until recently Fiery Cross appeared to be acting as a staging post for other
island building projects. Given its status as the largest PLAN facility in the Spratlys,
this seemed to be an anomaly, something that the 14 November imagery has now
corrected.

China has been at a distinct disadvantage compared with other claimants in the
Spratly Islands as it is the only claimant not to occupy an island with an airfield.
Taiwan has Itu Aba (Taiping) island, the Philippines has Pagasa island, Malaysia has
Swallow Reef (a reef on which it reclaimed land and built an airstrip), and Vietnam has
Southwest Cay.

The work at Fiery Cross thus brings parity but is likely to cause alarm among the
other claimants. China has previously shown it is willing to spend blood and treasure
to assert its territorial claims in this region. Given its massive military advantage over
the other claimants in terms of quantity and quality of materiel, this facility appears
purpose-built to coerce other claimants into relinquishing their claims and
possessions, or at least provide China with a much stronger negotiating position if
talks over the dispute were ever held.

Related articles:

Shiptec China 2014: CSSRC showcases plans to build floating docks for
Spratly Islands
China builds another island in South China Sea

(630 words)
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Article

Drawing the U-Shaped 
Line: China’s Claim in 
the South China Sea, 
1946–1974

Chris P. C. Chung1

Abstract
This article examines the genesis, usage, and meaning of the People’s 
Republic of China’s and the Republic of China’s U-shaped line claim in the 
South China Sea territorial dispute from 1946 to 1974. The Republic of 
China (ROC) officially created the line in 1947, which the People’s Republic 
of China (PRC) then adopted in 1949. Although the PRC claims sovereignty 
over all of the disputed islands and features, it remains silent on what specific 
waters the line claims. Based on ROC national archival files on the line, 
which remain virtually unused by scholars on the dispute, this article argues 
that the line was an “islands attribution” boundary until at least 1974. It 
claimed only the islands, features, and any adjacent waters consistent 
with contemporary conceptions of international maritime law. The article 
concludes with the present-day significance of this history and suggestions 
for future avenues of scholarship.

Keywords
South China Sea dispute, U-shaped line, nine-dash line, Spratly Islands, 
Paracel Islands

The South China Sea dispute is among the most pressing issues in Southeast 
Asia and one of the most complex territorial disputes in the world. Six 
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2 Modern China 

nations—the People’s Republic of China (PRC), Vietnam, the Philippines, 
Malaysia, Brunei, and the Republic of China (ROC, or Taiwan)—vie for con-
trol over some or all of the Spratly Islands 南沙群島, Paracel Islands 西沙群
島, Pratas Islands 東沙群島, and Macclesfield Bank 中沙群島, which con-
sist of well over a hundred islands, reefs, and banks throughout the South 
China Sea. These islands and features are miniscule, inhospitable, hazardous 
to the unwary sailor, and contain negligible economic resources, but they 
matter in other ways. They stand close to one of the busiest shipping routes 
in the world, nearby waters teem with seafood, and the seabed holds poten-
tially massive reserves of oil and natural gas.1

Political necessity compels disputant governments to firmly maintain their 
claims to these archipelagos and waters. To do otherwise likely would invite 
political suicide from a nationalistically inflamed populace and rivals who 
would seize the opportunity to strike. Hardline stances, provocations such as 
arrests of foreign fishermen, and even violent conflict all have occurred as a 
result.

The PRC and ROC have staked the most extensive claims to the region. 
Both are embodied by a dashed U-shaped boundary line (sometimes called 
the nine-dash line) that the ROC government originally drew in an official 
map in 1947 and publicly released the following year, titled the Location 
Map of the South China Sea Islands 南海諸島位置圖 (see Map 1 in the 
Appendix). The line encompasses most of the South China Sea. The PRC, 
however, has not officially clarified what the line claims. It asserts owner-
ship over the archipelagos and their “adjacent” and “relevant” waters with-
out specifying their geographical extent and the maritime rights it confers 
on China, leading to much debate (PRC, 2011: 1). Some scholars, such as 
Li Jinming and Zhao Lihai, argue that the line is an “islands attribution 
line,” which only delimits a claim to the disputed islands, features, and 
adjacent waters derived from contemporaneous conceptions of interna-
tional law (Li, 2011: 60–61; Zhao, 1996: 38).2 Others, such as Fu Kuen-
chen, Huang Wei, Wu Shicun, and Gao Zhiguo and Jia Bingbing, assert that 
it delimits a “historic rights” waters zone. This confers the sole right to 
economic exploitation, scientific exploration and research, environmental 
conservation, and the construction of artificial islands and installations over 
all of the waters contained within the U-shaped line, on the basis of historic 
Chinese dominance (Fu, 1995: 35–42, 210; Huang, 2011; Wu, 2013: 81–82; 
Gao and Jia, 2012: 108–10, 123-24). Although Fu uses the term “special 
historic waters” 特殊的歷史性水域, he advocates the same rights.

The PRC’s official ambiguity over the line’s meaning plays a significant 
role in perpetuating the dispute. No meaningful resolution can emerge if it is 
unclear what the PRC claims in the first place. Uncertainty also prompts 
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Southeast Asian countries and the media to assume the worst: that the PRC 
claims sole rights to exploitation and even to passage regulation across most 
of the South China Sea, as a gigantic historic waters zone (Thanh Nien News, 
2013; Calica, 2013).3 The Philippines’ note verbale of April 5, 2011, for 
instance, denounced the PRC’s claim on the grounds that the line delineated 
the PRC’s “relevant waters as well as the seabed and subsoil thereof” (Thang 
and Nguyen, 2012: 42; Government of the Philippines, 2011a). These coun-
tries’ adoption of defensive measures such as an arms build-up, alliance mak-
ing, and encouragement of the United States’ involvement in the region alarm 
the PRC and lead it to believe that foreign powers are conspiring to contain 
it. Hence, the PRC has escalated its hardline measures.

This article examines the historical origins and meaning of the line in an 
effort to clear up this vagueness. It does so by analyzing the archival evidence 
surrounding the formation of the official U-shaped line map from 1946 to 
1948 and its usage by the ROC and PRC since then. These archival files, 
located in Taipei, remain virtually unused by either Chinese or English-
language scholarship on the line. Many of the files were declassified in 2008 
and 2009. They argue strongly for the islands attribution stance, as does the 
PRC’s early usage of the line.

The three collections of archival files examined constitute most, if not all, 
of those written during the formation of the U-shaped line: the Military 
History and Translation Office of the Ministry of National Defense 國防部史
政編譯局, the Ministry of the Interior 内政部, and the Ministry of Foreign 
Affairs 外交部.4 The Republic of China National Archives Administration, 
National Development Council 國家發展委員會檔案管理局 holds the first 
two collections, while the Archives of the Institute of Modern History at the 
Academia Sinica 中央研究院 holds the third.

Some points about terminology must be mentioned. First, “China” in this 
article refers to the official representative government of that country in the 
world at any given point in time: the Qing government during the Qing 
dynasty (1644 to 1912), the Republic of China during the Republican era 
(1912 to 1971, when the ROC lost its seat in the United Nations),5 and the 
People’s Republic of China from 1971 onward. The appellations “PRC” and 
“ROC” will be used when more specificity is required. Second, this article 
will only use non-pinyin romanization systems when citing authors or figures 
whose legal or preferred names are not written in pinyin. It will use tradi-
tional Chinese characters, except for names and titles of works originally 
written in simplified Chinese. Third, all the maps discussed in the article can 
be found in the Appendix. Fourth, “historic rights waters” is a conceptual 
term. It refers to maritime zones to which states, as some scholars argue, pos-
sess “historic rights.” It does not appear in the United Nations Convention of 
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the Law of the Sea (UNCLOS), the dominant piece of international maritime 
law today (United Nations, 1982). Finally, the term “historic rights” focuses 
exclusively on four themes: economic exploitation, scientific research, the 
construction of artificial islands and installations, and environmental conser-
vation. All historic rights’ scholars agree on their centrality.

At first glance, Fu Kuen-chen and Wu Shicun appear to advocate historic 
rights that encompass more than these four themes. Fu supports China’s “right 
to control maritime and aerial traffic” within the U-shaped line 航海, 航空交
通管制的權利 (Fu, 1995: 210). Likewise, Wu argues for China’s right to “des-
ignate routes” 航道劃定 within these historic rights waters (Wu, 2013: 81–82). 
However, both strictly dissociate historic rights waters from maritime zones 
that confer comprehensive control. Using analogous international legal con-
cepts, they limit regulation to traffic that violates the four historic rights themes.

Fu maintains that historic rights waters are neither internal nor territorial 
waters, partly because China has never protested against foreign traffic there 
(Fu, 1995: 34–38). Internal waters stretch landward from a coastal state’s 
baselines.6 The state possesses all rights to the water column, seabed, and 
airspace as it would with land territory, such as the exclusion of any foreign 
traffic. Territorial waters extend 12 nautical miles (nm) seaward from a state’s 
baselines.7 Foreign vessels and aircraft may traverse them only if their pas-
sage is continuous and “innocent,” meaning it is “not prejudicial to the peace, 
good order or security of the coastal state.” Otherwise, the state holds signifi-
cant regulatory powers, such as designating sea lanes for the safety of naviga-
tion (United Nations, 1982: Articles 17–22).

Similarly, Wu asserts that China’s historic rights are neither

an entirely exclusive and all-encompassing sovereignty . . . nor [a] purely non-
exclusive [one]. . . . The content of [historic] rights should be [made] applicable 
to the corresponding analogy of the exclusive economic zone [EEZ] and 
combined according to history. (Wu, 2013: 81–82).

In other words, Wu argues that the content of historic rights is analogous to 
rights inherent in an exclusive economic zone. Claimants should use history 
to determine where to apply historic rights.

EEZs are maritime zones that extend up to 200 nm seaward from a coastal 
state’s baselines. EEZ privileges are identical to the four historic rights 
themes: the sole right to exploit resources, conduct scientific research and 
exploration, protect and preserve the marine environment, and construct 
artificial islands and installations (United Nations, 1982: Articles 55–75). 
Article 58 of UNCLOS limits traffic regulatory powers to these rights. It 
confers freedom of navigation and overflight in the high seas to all foreign 
vessels and aircraft that traverse EEZs, provided they “have due regard” for 
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the coastal state’s rights and duties there (United Nations, 1982: Articles 58). 
Wu’s analogizing extends this restriction to claimed historic rights waters.

It is possible that Wu ties historic rights traffic regulation to Chinese 
interpretations of EEZs. One is unconventional: the regulation of foreign 
military vessels conducting military activities. For instance, on March 8, 
2009, five PRC vessels disrupted USNS Impeccable’s military surveillance 
operations and passage within Hainan’s EEZ. PRC Foreign Ministry spokes-
man Ma Zhaoxu denounced the surveillance ship for “conduct[ing] activi-
ties in China’s special economic zone in the South China Sea without China’s 
permission” (Xinhua News, 2009). Yet, this view is not the focus on the four 
historic rights themes. It merely shows that Wu’s vision of historic rights 
traffic regulation is tied to a disputed legal interpretation of the high seas. 
Countries that assert EEZ military regulations, such as India, Myanmar, 
Indonesia, Portugal, and China, commonly hold that military activities are 
not for “peaceful purposes.” Thus, they abuse the freedom of the high seas 
that Article 58 of UNCLOS confers (Kraska and Pedrozo, 2013: 238–40; 
Rahman and Tsamenyi, 2013: 324–28; Zou, 2002: 459–68). Wu’s analogiz-
ing applies this high seas interpretation to claimed historic rights waters.

Sovereignty and Development in the South China 
Sea Islands after the Second World War

The earliest archival files examined in this article were written in 1946, which 
marked a continuance of the scramble for the South China Sea islands. Japan’s 
wartime occupation of the archipelagos had only suspended a prior contest in 
the 1930s between France, Japan, and the ROC (Granados, 2008: 132–40; 
Samuels, 1982: 55–64). Immediately after the war, the ROC was determined 
to “reassert” and “protect” its sovereignty over these islands from foreign 
“infringement.” On September 25, 1946, representatives of the Ministry of 
Foreign Affairs, Ministry of the Interior, Ministry of National Defense, and 
ROC Navy General Headquarters 海軍總司令部 (NHQ) convened in the 
Ministry of the Interior to resolve several issues pertaining to the South China 
Sea islands (MOFA, file series 019.3/0012, files 097 and 098). The minutes 
listed each issue and the resolution agreed upon. The first topic, the most sig-
nificant, determined the scope of what the ROC would claim in the South 
China Sea:

Resolved matters:

1. The case of how to delimit the scope of what is to be received [from Japan] 
for the purpose of reclaiming [lit., “receiving”] each of the islands in the South 
China Sea.
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Resolution: As according to the scope shown in the Ministry of the Interior’s 
copy of the Location Sketch Map of the South China Sea Islands 南海諸島位
置略圖. After the Executive Yuan has checked and approved [the scope], it will 
order the Guangdong provincial government to comply [and carry it out]. 
(MOFA, file series 019.3/0012, file 097)

決議事項：1. 接收南海各島應如何劃定接收範圍案。決議：依照内政部
擬製之「南海諸島位置略圖」所示範圍呈由。行政院核定令廣東省政府
遵照。

The dual use of the verb “to receive” 接收 reflected the ROC’s view that the 
islands were originally theirs. It was “reclaiming” them from Japan, which 
had recently surrendered.

This passage clearly conveys the ROC government’s view of the U-shaped 
line. It referred solely and directly to the Location Sketch Map of the South 
China Sea Islands—the 1946 U-shaped line map that led to the official ver-
sion the following year (Map 2 in the Appendix)—when demarcating the area 
that was to be under Chinese sovereignty.8 However, all of the area within the 
U-shaped line was not to be ROC territory. The above passage merely defined 
the islands to be reclaimed: “the scope of what is to be received for the pur-
pose of receiving each of the islands of the South China Sea” (italics added) 
(“接收南海各島應如何劃定接收範圍案”). Mention of matters pertaining 
to the waters around the islands is absent. The remaining six resolutions of 
the conference concerned other details about the islands, such as the physical 
expression of Chinese sovereignty or the approval of translations of the 
names of these islands (MOFA, file series 019.3/0012, files 097 and 098). 
The U-shaped line, in other words, was created solely to delineate China’s 
sovereignty over the land of the islands and other features.

This resolution was adopted in late 1946, when ROC Commanding Officer 
Lin Zun and Captain Yao Ruyu led several naval expeditions to formally 
“reclaim” the South China Sea islands from the Japanese. Despite repeated 
delays in mid-November due to stormy weather, the main islands were 
secured the following month. ROC troops landed on Woody Island of the 
Paracels on November 28, 1946, and Itu Aba Island of the Spratlys on 
December 12, 1946 (MHTO, file series 0035/061.8/3030, files 002/001/0002 
and 002/003/0002; MOI, file series 0036/E41502/1, file 0005/007/0001; 
MHTO, file series 0036/002.2/4022, file 001/001/0005).

These expeditions further constituted the basis for the official U-shaped 
line of 1947. The “recapture” of these islands led to government discussions 
about the need for a clear expression and protection of sovereignty over the 
islands. Situation reports—surveys of the islands describing their geographic 
coordinates, topography, vegetation, resources, personnel, buildings, 
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histories, and almost always recommendations for future actions—began to 
call for increased garrisons and construction on the islands. For instance, the 
Report on the Reconnaissance of the Paracel Islands in the South China Sea 
南海西沙群島勘察報告書, written by the ROC Air Force General 
Headquarters 空軍總司令部 and issued on December 25, 1946, recom-
mended that more naval personnel be dispatched to safeguard the islands 
(MHTO, file series 0035/944/1060, file 001/001/0007). On February 4, 1947, 
the Report on the Reconnaissance of the Spratly Islands in the South China 
Sea 南海南沙群島勘察報告書 noted that “the Chinese navy has already sent 
a platoon of soldiers to garrison the islands and set up weather observation and 
radio stations to prevent foreigners from coveting, invading, and occupying 
the islands” (MHTO, file series 0035/944/1060, file 001/002/0007). It recom-
mended building a 1,200 meter air strip on Itu Aba Island and envisioned turn-
ing the archipelago into a string of “island bases in the South China Sea, akin 
to American bases in the Pacific Ocean” (MHTO, file series 0035/944/1060, 
file 001/002/0007).

The ROC government soon held plenary meetings to discuss plans to 
develop the islands in order to “safeguard” national defense. The Ministry of 
National Defense sent a report— File on Increasing Defense and Building 
Facilities in the Paracel Islands for Ensuring the Protection of Sovereignty 
[over the Islands] and the Strengthening of National Defense 加強建設西沙
群島力保主權而固國防案—of one such meeting to the Executive Yuan on 
June 14, 1947. It recommended increasing the ROC’s military presence in the 
South China Sea islands by garrisoning troops “wherever possible in the 
archipelagos”; protecting fishermen who “come from Hainan Island and go 
to the islands” to fish; “vigorously constructing” lighthouses, weather sta-
tions, and radio stations; improving food and water equipment; deciding on 
the islands’ system of governance; investigating several aspects of the islands 
such as soil quality, weather, marine resources, and governance in order to aid 
the development of facilities there; and compiling research about the islands 
to expound Chinese sovereign rights and impress their importance on the 
Chinese population (MHTO, file series 0035/061.8/3030, files 005/012/0009 
to 0011). The ROC supported the garrisoning and development of the South 
China Sea islands in order to show the world that they were theirs, actions 
that led to the official promulgation of the U-shaped line.

These files again strongly support the island attribution line. They focus 
almost exclusively on matters pertaining to the islands’ land territories. While 
the plans for development were never completed because of the Chinese 
Civil War (1946–1950), the ROC nevertheless strove to assert ownership 
over the land territories of the archipelagos for the explicit purpose of 
“reclaiming,” demonstrating, and protecting its sovereignty from foreigners 
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(Granados, 2006a: 173–74). The same cannot be said for the waters around 
the islands. Neither report made any mention of plans for naval protection 
over a large special waters zone of any kind. There were only two, and rare, 
exceptions to the absence of maritime affairs in the archival files. The first 
was the establishment of naval patrols in order to safeguard supplies to troops 
stationed on the islands, as distinct from those established to protect a waters 
zone (MHTO, file series 0035/061.8/3030, file 005/012/0010). These patrols 
simply were meant to escort supply ships. The second exception was the 
protection of Chinese fishermen. For instance, as the File on Increasing 
Defense and Building Facilities in the Paracel Islands advocated, the ROC 
government was to “implement immigration [to the islands] for fishermen 
who regularly and seasonally travel from Hainan to the Paracel and Spratly 
archipelagos to fish, and provide greater protection of their fishing permits” 
(MHTO, file series 0035/061.8/3030, file 005/012/0010). To “provide greater 
protection of their fishing permits,” the ROC navy was to ensure that no one 
challenged the fishermen’s activities.

Although such reports did not specify the exact scope of fishing waters to 
be guarded by the ROC navy, only “fishermen who went to the Paracel and 
Spratly Islands from Hainan to catch fish” were to be protected (“對於我國  
. . . 來往西南沙群島捕水產之瓊州漁民應加保護獎助.” Qiongzhou 瓊州 
was the old term for Hainan Island). This passage, coupled with the ROC’s 
focus on the islands’ land territory, strongly indicates that Chinese fishermen 
stayed close to the islands and did not routinely venture into the vastness of 
the South China Sea. This interpretation fits the ROC’s contemporary con-
ception of waters zones. At the Hague Codification Conference of 1930, the 
last international meeting to discuss the standardization of the scope of terri-
torial waters before the creation of the U-shaped line maps, the ROC sup-
ported a three nautical mile territorial waters zone and a twelve nautical mile 
contiguous waters zone beyond it (Koh, 1987: 7–8). The ROC government 
officially implemented the former zone in 1931, the latter in 1934, and 
allowed fishing within both despite the conference having never reached a 
consensus (Chiu, 1975: 38–41; Granados, 2006a: 167). It did not support any 
other waters zone beyond these two until the concept of the continental shelf 
zone was first discussed internationally in the UN Geneva Convention of 
1958. That the scope of protection of fishermen was not specified in any 
archival document, especially those focused on increasing the ROC’s defense 
and development of the islands, compromises any argument that the ROC at 
this time held a historic rights waters view.

It is doubtful that the minutes of the September 1946 conference, the sum-
maries of other meetings convened on the issue, and the situation reports in 
the ROC archival collections would leave out reference to a special waters 
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zone as massive as the U-shaped line, if one existed. Two express purposes of 
these documents and meetings were, first, to define the geographical scope of 
what was to be Chinese, and second, to specify what areas were to be devel-
oped and how, with the deliberate aim of asserting and “protecting” Chinese 
sovereignty. The September 1946 conference, furthermore, eliminates 
another possibility: that a historic rights waters zone could have emanated 
from the mainland and not from the South China Sea islands, thus explaining 
the absence of references to special waters zones in the archival files. As the 
September 1946 conference summary showed, the ROC purposely created 
and used the U-shaped line to encompass all matters pertaining to the islands. 
One cannot dissociate a historic rights waters zone from the islands, since the 
waters were represented by the line, whose existence hinged on those insular 
features. Any historic maritime zone as delineated by the U-shaped line must 
emanate from the South China Sea islands, as must any discussion of the 
idea. Even authors who support a historic rights claim, such as Fu and Huang, 
indirectly admit this much, as they unfailingly assert that the line represented 
and enforced a waters zone in addition to showing Chinese sovereignty over 
the islands (Fu, 1995: 204–10; Huang, 2011).

Similarly, plans to develop marine resources shortly after the genesis of 
the U-shaped line also focused exclusively on the islands. In March 1950, 
the Hainan Fisheries Authority submitted a report to the NHQ, titled The 
Hainan Fisheries Authority’s Pilot Project on the Development of Marine 
Resources in the Paracel Archipelago 海南特區水產管理局西沙群島水
產開發試驗計劃. It proposed four objectives in expanding the exploitation 
of resources in the waters around the islands. The first three were to process 
useful marine fauna; relieve unemployed fishermen by resuming develop-
ment of marine resources; and “clearly understand” the Paracel and Spratly 
archipelagos and plan their future development. The fourth “objective” 
comprised four points, some redundantly listed: increase revenue, cultivate 
marine resources, improve the islands’ infrastructure,9 and carry forward 
the Hainan Fisheries Authority’s business plans for the islands. It described 
the funds and equipment required for the proposal, conditions of invest-
ment, and plans for radio communication between fishermen and the islands 
(MHTO, file series 0035/061.8/3030, files 007/013/0011 to 0014). The pro-
posal did not mention protection of Chinese fishermen nor a special waters 
zone to be enforced by the ROC navy. The first two objectives were silent 
on the specific area of fishing. In contrast, the third and fourth objectives 
solely and repeatedly referred to the development of the islands’ land ter-
ritories so as to support fishing nearby. The project merely envisioned an 
intensification, not an expansion in geographic scope, of the exploitation of 
marine resources.
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Granted, nearly all ROC naval forces stationed on the South China Sea 
islands had been transferred to Taiwan by June 1949, to defend it against an 
expected PRC invasion. Yet, a small military presence remained on the islands 
until May 1950, two months after the Pilot Project was drafted (Granados, 
2006a: 160, 162). This decrease cannot account for the absence of well-defined 
limits of maritime jurisdiction and protection in the plan. On April 12, 1950, the 
NHQ sent a telegram to the Hainan Fisheries Authority suggesting modifica-
tions to the Pilot Project. One proposed that five percent of “profits” go toward 
the welfare of naval units that provide assistance to the islands as well as 
“rewards” for garrison troops (“盈利部分提百分之五應改爲海軍協助單位
福利金及駐島官兵犒賞費”) (MHTO, file series 0035/061.8/3030, files 
007/014/0002 to 0003). The source of these “profits,” although unspecified, was 
likely the development of the islands, given the telegram’s purpose of providing 
modifications to the March plan. The ROC evidently remained confident in the 
future development of the islands and the military’s ability to protect them.

ROC diplomatic protests made after the release of the U-shaped line 
further support the islands attribution argument. The ROC only protested 
against “infringements” of sovereignty over the islands’ land territories, not 
its waters. One example provides a telling distinction between the islands’ 
land and maritime jurisdictions and their importance to the ROC govern-
ment. On April 13, 1949, ROC ambassador Chen Chih-Ping raised with 
Felino Neri, the Filipino undersecretary of foreign affairs, the issue of 
newspaper articles that stated that the Filipino government planned to send 
Commodore Jose Andrada to inspect Itu Aba Island. One article in particu-
lar reported that “some cabinet members suggested that their people be 
induced to settle there [on Itu Aba] preparatory to making a claim for the 
annexation of this group to the Philippines, if necessary, as a security mea-
sure.” Chen requested confirmation of the veracity of these statements and 
emphasized that “Taiping [i.e., Itu Aba] Island is the territory of the 
Republic of China.” Neri’s reply on May 11 reassured Chen that there was 
no cause for worry: “In the meeting referred to, the Cabinet simply dis-
cussed the need for affording greater protection to Filipino fishermen who 
are reportedly operating in the waters surrounding Itu Aba” (MOFA, file 
series 019.3/013, files 038 and 039).

Both Chen’s and Neri’s letters indicated that the islands’ land territories 
were the main concern of the ROC government. Chen worried that the 
Filipino cabinet had authorized an inspection of Itu Aba Island and discussed 
the settlement of Filipino fishermen there, thus “infringing” on the ROC’s 
sovereignty. Neri recognized Chen’s concern, and through the word “simply” 
denied the validity of the newspaper reports. Neri, however, clearly thought 
the presence of Filipino fishermen “operating in the waters surrounding Itu 
Aba Island”—well within the limit delineated by the U-shaped line—was not 
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an issue. He never mentioned maritime jurisdiction, which presumably he 
considered a relatively trivial matter.

Chen never replied to Neri’s response, which suggests that the Filipino 
explanation satisfied the ROC. The ROC did not issue any diplomatic pro-
tests against the Philippines involving sovereignty issues in the South China 
Sea region until late May 1956, after a Filipino citizen, Thomas Cloma, 
informally proclaimed the formation of Kalayaan, or “Freedomland,” over 
some of the Spratly Islands to the Filipino and world press on May 15 
(Samuels, 1982: 82).10 The ROC responded by sending three expeditions to 
reclaim the Spratly Islands from June 1 to September 24, 1956—ROC gar-
risons on the islands earlier had been recalled to defend against an antici-
pated Communist invasion of Taiwan (Samuels, 1982: 84). In short, for the 
ROC, it was the islands that were the key aspect of the South China Sea 
archipelagos, not the exclusion of foreign fishermen from the surrounding 
waters. The ROC did not consider the waters of the U-shaped line as pro-
viding special rights.

Like Freedomland, the “Kingdom of Humanity” was also a foreign threat to 
“Chinese sovereignty” over the islands. Although private American citizen 
Morton Meads’ attempt to establish an independent country over part of the 
Spratlys was seen as bizarre or comical by most of the international commu-
nity—Filipino naval and air searches for the kingdom using coordinates pro-
vided by Meads proved fruitless—the ROC treated the affair seriously (MOFA, 
file series 019.3/0003, files 045 to 046). On July 9, 1955, Chow Shu-Kai, ROC 
chargé d’affaires ad interim in Manila, notified Filipino vice president Carlos 
Garcia, who also was serving as the Filipino secretary of foreign affairs, that the 
ROC was

conducting [an] investigation in the waters around the Spratley Islands [sic] in 
connection with alleged violation of Chinese territory by the so called 
“Kingdom of Humanity.”

According to information emanating from the “Consul” in Manila of said 
“Kingdom” [i.e., Meads11], the “Kingdom’s” territory appears to be so 
delineated as to include the Spratley Island Group, which constitutes part of the 
territory of the Republic of China. The Chinese Government has therefore 
initiated action to conduct [an] investigation in said area with a view of 
determining whether infringement on Chinese territorial rights has been 
committed by the said “Kingdom.” It would be appreciated if Your Excellency 
would kindly acquaint pertinent authorities of the Philippine Government with 
this effect. (MOFA, file series 019.3/0003, file 077)

This statement did not constitute a direct diplomatic protest to Manila, as 
Meads was acting on his own. Chow was simply informing Garcia of 
Chinese naval activity in the Spratlys as a result of information on Meads 
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that it received from the Philippines. It may, however, have been an indirect 
warning, as former Filipino senator Camilo Osías openly believed that the 
Kingdom existed and the Philippines should establish diplomatic ties with it 
(MOFA, file series 019.3/0003, file 046). Osías was the only significant 
politician in his country to take Meads’ claim seriously. Chow may have 
aimed to dissuade the Philippines from annexing the Kingdom by reiterating 
China’s claim to the Spratlys. In any case, the focus again was solely on the 
islands’ land territory. While the ROC’s investigation was conducted in the 
waters surrounding the islands, its purposes were to ensure that its sover-
eignty on the islands was not infringed and to prevent further incursions by 
foreigners.

Japan’s Administration of the South China Sea 
Islands and Their Postwar Transfer to China

The post–Second World War transfer of sovereignty over the islands from 
Japan to China presents certain possibilities that could undermine the islands 
attribution line argument.12 By March 30, 1939, Japan had militarily occu-
pied the Pratas, Paracel, and Spratly Islands. The next day, it formally pro-
claimed the creation of the Shinnan Guntō 新南群島 (New South 
Archipelago), an administrative area covering a portion of the Spratlys and 
incorporated under Taiwan province (Granados, 2008: 138). ROC archival 
files on the South China Sea islands include a map of this administration. Its 
boundaries were solid and encompassed a significant area of water. Its seven 
corners possessed specific geographic coordinates, contained within the 
range of 7–12° N and 111–117° E (MOFA, file series 019.3/0012, file 066).13 
Plausibly, the boundary encompassed the Shinnan Guntō’s waters, indicating 
that the zone conferred certain exclusive maritime rights. However, no writ-
ten document directly verifies this assumption.

Nevertheless, irrespective of the nature of the Shinnan Guntō’s boundar-
ies, the postwar transfer of Japan’s wartime administration of the islands to 
China could not have contributed to a historic rights waters zone as delin-
eated by the U-shaped line. If the Shinnan Guntō’s boundaries simply denoted 
an islands attribution line, there would be no waters to hand over to the ROC 
in the first place when China reacquired Taiwan province after the war. If the 
Shinnan Guntō’s boundaries did denote a waters zone, this was lost in the 
postwar transfer to China. The Shinnan Guntō factored into the formation of 
the U-shaped line because of the islands it encompassed, not because it con-
ferred a delineated sea zone. As a telegram order that the Ministry of Foreign 
Affairs sent to the NHQ on August 5, 1946, indicated, the ROC was simply 
preparing to take back the islands of the Shinnan Guntō it thought were 
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originally its own. It sought to clarify whether they were the same as those of 
Tizard Bank, or the Tuansha Islands 團沙群島 (MOFA, file series 019.3/0012, 
file 014).14 In December 1946, the ROC dropped the Tuansha appellation and 
subsumed the area within the Nansha, or Spratly archipelago (MOFA, file 
series 019.3/0013, file 030).

The report resulting from the telegram listed the islands individually and 
gave general descriptions of them, with no mention of any waters zone. It 
concluded that the Tuansha constituted only one part of the Shinnan Guntō, 
meaning the two were not identical (MOFA, file series 019.3/0012, files 014, 
016 to 019). Besides the ROC’s sole focus on the islands, these files show 
that it was not interested in inheriting the Shinnan Guntō administration. 
Rather, the ROC sought to restore what it thought was the prewar administra-
tion of the Tuansha by reclaiming the Shinnan Guntō islands that coincided 
with the former. These files undercut any argument that the ROC inherited 
the waters delineated by the boundaries of the Shinnan Guntō.

The ROC’s main goal of restoring the prewar Tuansha administration 
strongly indicates the U-shaped line’s islands attribution character in another 
way. No official Chinese maritime boundaries delineating sovereignty over 
waters existed in the islands region before the Second World War, including 
the Tuansha administration and the claims of prior dynasties it was based 
on.15 Consequently, China had no historic rights waters to inherit after the 
war. Precursor maps of the U-shaped line existed from the 1910s to 1930s, 
but the ROC government never officially endorsed them for release. Hu 
Junjie, a Chinese cartographer, drew the first such map in 1914, which 
included only the Pratas and Paracel islands. Maps of the region largely con-
tinued this pattern until the mid-1930s. In 1935, the ROC Land and Water 
Maps Inspection Committee 水陸地圖審查委員會 created the Map of 
Chinese Islands in the South China Sea 中國南海各島嶼. It placed the 
southernmost edge of China’s maritime boundary at 4° north latitude, thus 
incorporating the Spratly Islands and James Shoal. Bai Meichu, another 
prominent Chinese geographer, drew the last notable map on the eve of the 
Sino-Japanese War in 1936, the Map of Chinese Domain in the South China 
Sea 海疆南展後之中國全圖. It did not include a boundary line (Zou, 2007: 
88–89).

Records from the Qing dynasty indicate that China did not claim or exer-
cise a long-standing dominance of the waters in the center of the South China 
Sea, as would be needed to substantiate a historic rights waters zone.16 
Mentions of the islands were sparse, brief, and merely demonstrated that 
China was aware of their existence. An example is Chen Lunjiong’s Records 
of Sights and Sounds of the Maritime Countries 海國聞見錄, an official com-
pendium of geographies, locations, and maritime routes to many foreign 
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kingdoms. Completed in 1730, it was the first Qing work to mention the 
islands:

[Sailing] by oneself in the Greater Qizhou Sea 七州大洋:17 The beginning of 
the sea lies off [of Hainan Island]. The waters here are lively and swing back 
and forth. There is a ridge of mountains marking the start of the Qizhou Sea 七
州洋.18 Sail with the correct compass bearings and with strong yet smooth 
winds. Six to seven days are needed for one to cross [the Qizhou Sea], after 
which one will be able to spot Tiebiluo 呫嗶囉 [present-day Cham Islands], 
which lies off the coast of Guangnan 廣南 [Vietnam]. To the east, one will 
encounter 犯 the Wanli Changsha 萬里長沙 [the Paracels] and Qianli Shitang 
千里石塘 [the Spratlys]. To the west are currents that flow into Guangnan Bay 
[the Gulf of Tonkin]. Without a western wind, one cannot leave this area. 
(Chen, 1984: 120)

Chen simply described the islands’ locations, their use as sea-route land-
marks, and the directions needed to sail there. The islands, however, were 
not intended to be traveled to. Chen noted only that if one strayed east 
from his described route, these islands would be “encountered.” The cor-
responding Chinese character, 犯 (fan), normally denotes “illegality,” 
“trespassing,” and “violating,” indicating that the Qing regarded the 
islands as locations to be avoided. All subsequent Qing texts that men-
tioned the South China Sea islands repeated Chen’s focus on description, 
such as Yan Ruyou’s Essentials of Maritime Defense 洋防輯要 of 1838 
and Wei Yuan’s Illustrated Gazetteer of the Maritime Countries 海國圖志 
of 1847 (Samuels, 1982: 40). There is no mention of dominance over the 
waters surrounding the islands.

Qing naval defense manuals and travel chronicles, far from considering 
these archipelagos as areas to be patrolled by the Qing navy, commonly 
warned sailors to stay away from them. For instance, Lu Kun and Deng 
Tingzhen’s Compendium on the Maritime Defense of Guangdong 廣東海防
彙覽, completed in 1838, wrote of the “extreme danger” 極險 one would 
encounter when deviating into the area (Lu and Deng, 2009: 969). Yang 
Pingnan’s Maritime Records 海錄, written in 1844, was especially vivid:

Ships that stray into [the Wanli Changsha 萬里長沙, or Paracels] cannot return 
due to these floating sands. Many ships are destroyed here. Sailors who 
encounter this fate have no choice but to lie on wooden planks [i.e., the flotsam 
of their shipwreck] and spend many days floating toward the sands. . . . To the 
south of the Qizhou Sea is the Qianli Shitang 千里石塘 [the Spratlys]. Here, 
there are a great many terrible and furious waves. If ships stray into this area, 
they will be smashed to pieces. (Yang, 1984: 265–66)
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Shallows, storms, and frequently changing winds and currents that can push 
boats toward the islands and submerged features characterize the area, 
prompting Yang to remark that ships that stray there cannot escape (United 
States National Geospatial Intelligence Agency, 2004: 3–14). Sailors had 
known of these dangers for centuries. As Granados and Samuels note, major 
trading routes avoided the hazardous center of the South China Sea (Granados, 
2006b; Samuels, 1982: 23). The most used route hugged the coastline of 
southeast China and eastern Vietnam, down south to the coasts of Thailand, 
Indonesia, and Malaysia. This absence of historic domination over almost all 
of the South China Sea attenuates any claim to a transfer of sovereignty that 
could lead to a historic rights waters zone within the U-shaped line.

Physical Characteristics of the U-Shaped Line

Another topic that merits close examination concerns the appearance and 
physical characteristics of the U-shaped line in its three major manifesta-
tions: the 1946 and 1947 versions of the Location Sketch Map of the South 
China Sea Islands and the official 1947 Location Map of the South China Sea 
Islands, which was later publicly released in 1948 (see Maps 1, 2, and 3 in the 
Appendix). The way the line was drawn supports the conclusion that it was 
an islands attribution line, not a historic rights waters zone.

Chinese scholars often state that the U-shaped line was an equidistant 
marker between China and neighboring states. As Li Jinming and Li Dexia 
note, Wang Xiguang, an ROC official who helped formulate the U-shaped 
line, stated that “the dotted national boundary line was drawn as the median 
line between China and adjacent states” (Li and Li, 2003: 290). A line equidis-
tant to the shores of countries claiming the same waters can suggest a mari-
time boundary. Such a line was one of many basic methods of compromise 
between competing spheres of maritime sovereignty at the time. Indeed, the 
distances between the southeasternmost Spratly Islands, the U-shaped line, 
and Borneo and Palawan Island, are roughly equidistant in the U-shaped line 
maps. However, this equidistance principle did not feature in most of the 
U-shaped line, such as between Macclesfield Bank and the Philippines and 
between the easternmost Spratlys and the southeastern coast of Vietnam (see 
Maps 1, 2, and 3 in the Appendix). In these cases, the distance from the 
U-shaped line to the nearest land feature was either much shorter or longer 
compared to that of the opposite side of the same section of the line. Hence, it 
is problematic to claim that the U-shaped line was a maritime boundary 
because of its employment of the equidistance principle.

Virtually all scholars of the South China Sea dispute, moreover, overlook 
another noteworthy feature. On all three maps of the U-shaped line, an 
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inconspicuous section branches off from the main boundary line and sits 
between the southern tip of Palawan Island of the Philippines and northern 
Borneo (see Maps 1, 2, and 3 in the Appendix).19 This section was attached to 
and marked identically with the same pattern as the rest of the boundary, 
using a series of dots, lines, and in the two 1947 maps, incomplete circles. 
What it denotes thus presumably held true for the rest of the U-shaped line.

This segment of the line clearly did not delineate a maritime boundary. It 
extended eastward into and past the Philippines’ border with northern 
Borneo, as defined in the Filipino constitution of 1935. According to the 
government of the Philippines, the nation’s boundaries stemmed from the 
“Philippine Treaty Limits,” based on three treaties: the Treaty of Paris 
between Spain and the United States of December 10, 1898; the Treaty of 
Washington between Spain and the United States of November 7, 1900, and 
the “Convention between the United States of America and Great Britain 
Delimiting the Boundary between the Philippine Archipelago and the State 
of North Borneo” of January 2, 1930. The last is the most recent and relevant 
treaty concerning the boundary between North Borneo and the Philippines 
(Bautista, 2011: 37–39).20

Granted, the boundary set by this treaty appeared to have been only an 
islands attribution line. It established “the line separating the islands belong-
ing to the Philippine Archipelago on the one hand and the islands belonging 
to the State of North Borneo which is under British protection on the other” 
(Government of the Philippines, 1930). The treaty did not specify “waters” of 
any sort. Only in 1961 did the Filipino government officially declare that its 
territorial waters lay between its straight baselines and the boundaries set by 
the “Philippine Treaty Limits” (Government of the Philippines, 1961).

Nevertheless, if the boundary set by the 1930 convention had indicated 
only the islands of the Philippines and Borneo and not their waters, the same 
conclusion would hold. As Tommy Koh notes, for over a hundred years 
before the Second World War, Great Britain was a champion of the three 
nautical mile limit concept for territorial waters (Koh, 1987: 9). It constantly 
strove to maintain this range unless agreed otherwise in special arrangements 
with foreign states. Two months after the U.S.–Great Britain Convention of 
1930, Britain reiterated this stance in the Hague Codification Conference 
(Koh, 1987: 7–8). This international conference was the first and last of its 
kind to address the scope of a nation’s waters before the creation of the 
U-shaped line maps. The segment of the U-shaped line in question, however, 
did not reflect such long-established maritime borders. According to the dis-
tance conversion scale provided by the three U-shaped line maps, the seg-
ment of the U-shaped line between British-held Borneo and the Philippines 
lay roughly 25 km, or 13.5 nm, from the nearest coast of either state, far past 
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the three nautical mile mark (see Maps 1, 2, and 3 in the Appendix). Whether 
the Philippine Treaty Limits denoted a waters zone in 1946 and 1947 is 
inconsequential. In either scenario, this segment of the U-shaped line did not 
conform to any maritime boundary or principle previously recognized in the 
region, whether by the United States, Great Britain, or the Philippines.

In contrast, arguably the ROC drew this segment of the U-shaped line 
merely to specify where the land of the Philippines ended and that of Borneo 
began. They possessed islands that were close to each other, particularly the 
three visible in the U-shaped line maps: Balabac, Banggi, and Balambangan 
(see Maps 1, 2, and 3 in the Appendix). The U-shaped line correctly marked 
as Filipino the same islands established by the 1930 convention. This seg-
ment of the line, furthermore, does not extend longitudinally past the western 
half of the width of Palawan Island. Why it was cut short and not enclosed 
can best be explained by the ROC’s main preoccupation with denoting which 
islands were whose via the U-shaped line from China’s viewpoint. The digres-
sion of the line from the main U-shaped body was extended just enough to 
serve a useful purpose: to avoid confusion in the map. This argument again 
supports the islands attribution line. Carried over to the rest of the U-shaped 
line, this underlying intent would explain especially those parts that were 
equidistant from neighboring lands, such as between the South China Sea 
islands and Palawan and Borneo, where the two groups lay close to each 
other and had to be divided for demarcation purposes.

The 1945 Truman Proclamation and Continental 
Shelf Zones

It would be unconvincing to argue that the archival files did not mention a 
historic maritime zone around the islands simply because waters zones had 
not yet been internationally standardized and were seen as a natural extension 
of the land and hence did not merit mention. Although the Hague Codification 
Conference of 1930 did not produce an international standardization of territo-
rial waters, countries nevertheless thereafter unilaterally specified maritime 
borders. On September 28, 1945, for instance, the United States proclaimed 
the “1945 US Presidential Proclamation No. 2667, Policy of the United States 
with Respect to the Natural Resources of the Subsoil of the Sea Bed and the 
Continental Shelf.” Also known as the Truman Proclamation of 1945, this 
document broke precedent in international law by unilaterally declaring an 
extended fisheries protection and continental shelf zone (Government of the 
United States of America, 1945). Several other countries followed suit, such 
as Saudi Arabia and Kuwait in 1949; Chile, Ecuador, and Peru in 1952; Israel 
in 1953; Iran in 1955; and Venezuela in 1956 (Suarez, 2008: 28–29). This 
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trend led to a convention on continental shelves in the First United Nations 
Conference on the Law of the Sea, held in Geneva on April 29, 1958 (Suarez, 
2008: 29). By no means were countries uninterested in defining the scope of 
their waters around the time of the creation of the U-shaped line.

The ROC was no exception. It officially announced the extent of its maritime 
boundaries in 1931 and 1934, before the creation of the U-shaped line. Yet, a 
historic rights waters zone as massive as the area within the U-shaped boundary 
would have broken precedent with the ROC’s existing borders and the whole 
world. The line was created at a time when the idea of continental shelves—never 
mind an even larger historic maritime zone—was still revolutionary in interna-
tional law. If the concept of a historic maritime zone was what the ROC intended 
with the U-shaped line, it would not have overlooked the matter out of “insignifi-
cance,” given the sheer level of detail contained in the situation reports, plans for 
development, and conference summaries that defined the scope of the line.

Fu’s and Gao and Jia’s conclusion that the U-shaped line denoted historic 
rights waters precisely because it was the ROC’s own Truman Proclamation is, 
however, problematic (Fu, 1995: 204; Gao and Jia, 2012: 103, 109).21 They 
provide no evidence that the coincidence between the two stemmed from cause 
and effect. They merely assume this to be the case. The officials who created 
the U-shaped line, however, did so without considering the Truman 
Proclamation. The ROC archival files—most importantly those detailing the 
exact determination of the line—never mentioned the Truman Proclamation, 
continental shelves, the scope of fishing waters, and scarcely even the United 
States. Fu as well as Gao and Jia also overlook the logic in the Truman 
Proclamation and all similar claims by other countries: the claiming of a mari-
time zone within countries’ continental shelves (Suarez, 2008: 28–29). Most of 
the waters that the U-shaped line delineated, especially those surrounding the 
Spratly Islands, extended far past China’s continental shelf. The ROC, further-
more, had not officially declared its support and adherence to the concept of a 
continental shelf zone when the U-shaped line maps were created. It only advo-
cated a three nautical mile territorial waters zone and a twelve nautical mile 
contiguous zone (Chiu, 1975: 38). The ROC first officially approved the conti-
nental shelf concept nearly a decade after the creation of the U-shaped line, 
when it helped draft and signed the Geneva Convention in 1958. The ROC 
government did not ratify it until October 12, 1970 (United Nations, 1964).

Besides the lack of a claim to historic rights waters, nothing indicates that 
the ROC attempted to enforce such zones throughout the South China Sea. 
The United States navy by this time reigned supreme in the waters of the 
South China Sea. ROC naval activity in the region in 1946 and 1947 was 
largely confined to landing expeditions, supplying garrisons, and protecting a 
limited fishing zone. The ROC government had more pressing matters to 
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attend to, chief among them the Chinese Civil War. As the tide of the war 
swung irreversibly in favor of Mao Zedong, and the threat of an invasion in 
Taiwan loomed in 1949, the South China Sea islands became increasingly 
trivial to the ROC. By May 1950, the last ROC troops stationed on the islands 
were recalled to Taiwan (Granados, 2006a: 160, 162). While the ROC sent 
some troops back to the islands from June to September 1956, only Itu Aba 
and the Pratas Islands were secured. Naval activity afterward in the South 
China Sea islands region focused on supplying the garrisons and ensuring that 
the islands were not infringed upon by others. For instance, on October 1, 
1956, a ROC patrol boat and destroyer found Cloma’s brother Filemon’s ship 
anchored off North Danger Reef. They demanded he leave and promise never 
to return to the islands. Filemon refused, and discussions dragged into the next 
day. After issuing a final warning and confiscating his weapons, the two ROC 
ships released him and his crew and departed. Filemon discovered that their 
structures on Northeast and Southwest Cay, the reef’s two islands, had been 
“completely removed” (Hartendorp, 1961: 226–27; Haijun xunyi Nansha hai-
jiang jingguo, 1975: 163–70; Samuels, 1982: 84–85). Developments on the 
ground during this period confirmed that the ROC’s sole concern was the 
islands’ land territory, not a massive waters zone.

There is one last consideration. Jacques deLisle notes that the U-shaped 
line generally ran along the 200-meter isobaths line, a feature usually associ-
ated with continental shelves as set out by the Truman Proclamation and the 
Geneva Convention of 1958.22 This “implies that China claimed everything 
beyond the outer limits of rival states’ continental shelves” (deLisle, 2012: 
615). While interesting, this logic is flawed. It would mean that the U-shaped 
line was affected by the Truman Proclamation, for which there is no direct 
evidence as previously explained. DeLisle also fails to recognize the implica-
tion of associating the Truman Proclamation with the line in such a manner. 
If the ROC had indeed made a historic claim over the waters of the South 
China Sea in 1946, it willingly diminished what it viewed as a “patriotically 
sacred” and millennia-old claim for the sake of respecting a year-old princi-
ple that was then unprecedented in scope, legally unfounded in international 
law, and followed by neither the ROC nor any of the Southeast Asian colo-
nies bordering the U-shaped line save the United States in the Philippines. 
Notwithstanding the inherent contradiction, there simply is no evidence that 
the ROC government made such a decision.

Enter the PRC

Considering itself to be the sole legitimate representative of China, the PRC 
adopted the U-shaped line in 1949. Although the line underwent a slight 
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change in 1953—in particular, the removal of the two dashes separating 
Vietnam and China in the Bay of Tonkin—the same shape remained (Franckx 
and Benatar, 2012: 91). Like the ROC, the PRC in its early years used the line 
in a way that supported the islands attribution view. It made no official claim 
to any waters zone that remotely approached the size of the territory encom-
passed by the U-shaped line for several decades afterward.

The PRC made its first official claim to the islands in 1951, when Premier 
Zhou Enlai denounced the joint U.S./U.K. draft for the Treaty of San 
Francisco: “As a matter of fact, the Paracel Archipelago and Spratly Island, 
like the entire Nansha [Spratly], Zhongsha [Macclesfield Bank], and Dongsha 
[Pratas] Archipelagos, have always been Chinese territory” (Zhou, 1990: 41). 
The PRC simply announced that the South China Sea islands were an inher-
ent part of Chinese territory. It did not mention any special waters zone. Even 
more telling, its “Declaration on the Territorial Sea” in 1958 announced that:

The breadth of the territorial sea of the People’s Republic of China shall be 
twelve nautical miles. This provision applies to all territories of the People’s 
Republic of China, including the Chinese mainland and its coastal islands, as 
well as Taiwan and its surrounding islands, the Penghu Islands, the Pratas 
Islands, the Paracel Islands, Macclesfield Bank, the Spratly Islands, and all 
other islands belonging to China, which are separated from the mainland and 
its coastal islands by the high seas (隔有公海的). (PRC, 1958)

中华人民共和国的领海宽度为12海里。这项规定适用于中华人民共和国
的一切领土，包括中国大陆及其沿海岛屿，和同大陆及其沿海岛屿隔有
公海的台湾及其周围各岛、澎湖列岛、东沙群岛、西沙群岛、中沙群
岛、南沙群岛以及其他属于中国的岛屿。

This statement explicitly indicated that a belt of high seas separated the 
Chinese mainland from the South China Sea islands. The PRC did not hold 
to, nor did it attempt to enforce, a historic rights waters interpretation of the 
line. Its navy remained largely inactive in the islands region until 1974 (Lo, 
1989: 29–29; Samuels, 1982: 67, 87–88).

From that year, however, official PRC claims and protests employed 
vague terms such as “adjacent” and “relevant” to characterize the waters next 
to the islands it claimed. The first case was an official PRC statement on 
January 11, 1974, issued five days before PRC and South Vietnamese forces 
battled for control of the southern half of the Paracel Islands (the Crescent 
Group), and in reaction to South Vietnam’s official incorporation of the 
Spratly Islands on September 6, 1973. It stated that “the Nansha [Spratly], 
Xisha [Paracel], Zhongsha [Macclesfield Bank], and Dongsha [Pratas] archi-
pelagos are all part of Chinese territory. The People’s Republic of China has 
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indisputable sovereignty over these islands and islets. The resources of these 
islands and their adjacent seas also belong entirely to China” (Renmin ribao, 
1974: 1, italics added). This statement did not clarify the geographic extent or 
rights of these “adjacent” waters. Thus, it is uncertain whether it can be con-
sidered an assertion of a historic rights waters regime.

PRC laws and statements continued this pattern of ambiguity. Article 14 of 
its EEZ law, implemented on June 26, 1998, stated that “the provisions of this 
Law shall not affect the historic rights enjoyed by the People’s Republic of 
China” (PRC, 1998, italics added). This was the first time the PRC govern-
ment indicated that it possibly held such rights in the region, but it did not 
clarify what these entailed and where they applied.

On May 7, 2009, China submitted a note verbale to the UN, responding to 
Vietnam and Malaysia’s joint submission of their claim to an extended conti-
nental shelf to the Commission on the Limits of the Continental Shelf. It 
attached a map of the U-shaped line, the first time the PRC officially pre-
sented the line on an international level to illustrate its claim and rebut that of 
others. However, its only explanation relating to the map was that

China has indisputable sovereignty over the islands in the South China Sea and 
the adjacent waters, and enjoys sovereign rights and jurisdiction over the 
relevant waters as well as the seabed and subsoil thereof (see attached map23). 
The above position is consistently held by the Chinese Government, and is 
widely known by the international community.

The continental shelf beyond 200 nautical miles as contained in the Joint 
Submission by Malaysia and the Socialist Republic of Viet Nam has seriously 
infringed China’s sovereignty, sovereign rights and jurisdiction in the South 
China Sea. (PRC, 2009)

While terms such as “adjacent waters,” “sovereign rights,” and “jurisdiction” 
were used, their scope was not specified. The words “relevant waters” were 
followed by a reference to the U-shaped line map, without stating whether the 
“relevant waters” equaled some or all of the waters contained within the line. 
The confusion was evident in the Filipino note verbale of April 5, 2011, its 
response to China’s note. The Philippines denounced the U-shaped line as 
illegal, because its scope and the term “relevant waters” were not clarified, 
while the line overlapped with Filipino claims in the Spratlys (Government of 
the Philippines, 2011a). China’s response to the Filipino note on April 14, 
2011, did not address these concerns. It simply reiterated that China had 
“indisputable sovereignty over the islands in the South China Sea and the 
adjacent waters, and enjoys sovereign rights and jurisdiction over the rele-
vant waters as well as the seabed and subsoil thereof” (PRC, 2011).
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This official ambiguity has since persisted. On January 22, 2013, in 
response to the Philippines’ efforts to bring the South China Sea dispute 
before international arbitration, the PRC’s ambassador in Manila, Ma Keqing, 
reiterated Chinese sovereignty “over the islands in the South China Sea and 
its adjacent waters” (Xinhua News, 2013). On December 12, 2014, PRC for-
eign ministry spokesman Hong Lei denounced Vietnam for submitting its 
statement of position to the arbitration panel. He reaffirmed that “China has 
indisputable sovereignty over the Nansha [Spratly] Islands and their adjacent 
waters. And it is an indisputable fact that the Xisha [Paracel] Islands are an 
integral part of China’s territory” (PRC, 2014). Neither Ma nor Hong clari-
fied the scope and rights of these “adjacent waters.”

Conclusion: The Significance of the History of the 
U-Shaped Line to the Present Dispute

It is because this vagueness continues today that examining the history of the 
U-shaped line is important. Not only did the PRC adopt the line used by the 
ROC to represent its claims in the South China Sea, it used this line in the 
same way until at least 1974, and possibly beyond: as an islands attribution 
line. There was continuity between the ROC’s and PRC’s interpretation of the 
line. Therefore, the ROC’s early usage of the line represents the first step to 
understanding and clarifying how the PRC interprets it today.

This article points toward an important avenue of future research. A thor-
ough comparison between the origins and early usage of the line and the PRC’s 
position in the South China Sea region since 1974 would reveal changes and 
continuities on these issues and the reasons for them. Identifying these aspects 
would help in resolving the disputes over the South China Sea, for instance, by 
determining how to proceed with negotiations. If the PRC continues to adhere 
predominantly to the islands attribution view, it would be better first to negoti-
ate less sensitive matters pertaining to maritime areas rather than a delineation 
of the islands, as this would encounter less opposition from China. Initial lim-
ited cooperation among claimants would help to reduce provocations and foster 
confidence building in the region. Examples could include joint projects in 
marine conservation, emergency response, anti-piracy, and perhaps scientific 
exploration and research. Such measures could gradually erode mistrust and 
increase the chances of success in later rounds of negotiations that address 
more sensitive topics, such as finally settling ownership over the islands.

Determining how far the PRC still adheres to the ROC’s early usage of the 
line will help concerned parties understand the PRC’s present claims, and elimi-
nate historical inaccuracies and biases. This would encourage constructive 
debate and resolution by allowing claimants to sort through worrying aspects of 
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China’s claims that have obstructed progress in the dispute. By the same token, 
to reveal changes in China’s historical arguments that do not adhere to its origi-
nal claim,24 have no foundation in international law, or indicate simple expan-
sionism, will assist non-Chinese claimants to decide which areas of the dispute 
they must be adamant about.

Of special importance, a balanced investigation of the history of the 
U-shaped line might lead all claimants to understand that listening to other 
claims does not automatically mean accepting them. This point is often lost 
in the wrangling over clashing claims. China’s assertion of “indisputable 
sovereignty” in the region, for instance, is far too inflexible. It prevents 
China from realizing that its historical claim raises genuine concerns, and 
from addressing them. China’s refusal to clarify its historical claims fuels 
fear among its neighbors, while glaring historical inaccuracies weaken its 
case and prompt inflexible stances from non-Chinese claimants.

Meanwhile, non-Chinese states’ refusal to meaningfully consider China’s 
claims, stemming from a lack of understanding of China’s U-shaped line claim, 
equally discourages peaceful resolution. Thus, the Philippines’ unsuccessful 
Zone of Peace, Freedom, Friendship and Cooperation plan stated in a footnote 
that the U-shaped line did not merit consideration, even in areas not disputed by 
the Philippines (Government of the Philippines, 2011b: 2).25 This approach pre-
vented China from employing the line even as a basis with which to participate in 
the proposed resolution plan. The Philippines dismissed China’s views on history 
and international law so abruptly that China refused even to discuss the plan. Had 
the Philippines taken China’s claim into consideration, which would not have 
necessarily meant accepting it, China may have participated and removed ambi-
guity over the line, thus moving toward resolution. Instead, this incident encour-
aged China to continue hardline measures in order to “protect” its claims.

Finally, examining the history of the ROC’s usage of the line could help 
guide the ROC government on deciding what stance to adopt on the dispute. 
Its claims have been as wide-ranging as the PRC’s, if not more so. On April 
13, 1993, under its “South China Sea Policy Guidelines” 南海政策綱領, the 
ROC officially stated that “the waters within the South China Sea historic 
waters boundary (歷史性水域界線) are under the jurisdiction of the Republic 
of China. Our country possesses all rights and interests in these waters” 
(Executive Yuan of the Republic of China, 1993). The “historic waters bound-
ary” referred to the U-shaped line created in 1948, as the chairman of the 
Research, Development, and Evaluation Commission of the Executive Yuan 
clarified shortly afterward (Sun, 1995: 403). The Policy Guidelines did not 
articulate what “all rights and interests” entailed. A literal reading of “historic 
waters” would make nearly the entire South China Sea equivalent to the 
ROC’s internal waters.
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The ROC government terminated the Policy Guidelines on December 15, 
2005 (Executive Yuan of the Republic of China, 2005). However, its current 
official position is unclear. Like the PRC, it claims the islands and their “sur-
rounding waters” 周遭水域 (MOFA, 2011). Recent developments have not 
clarified this ambiguity. On September 2014, ROC president Ma Ying-jeou 
delivered a speech at the Academia Historica that adhered to the islands attri-
bution view. According to the Economist, he specified that the 1947 claim 
“was limited to islands and 3 to 12 nautical miles of their adjacent waters. 
There were, he said, ‘no other so-called claims to sea regions’” (“Joining the 
Dashes,” 2014). Yet, in a letter to the Economist’s editor on November 1, 
ROC representative to the UK Liu Chih-Kung stressed that “President Ma 
did not say that the ROC’s claim was limited to the islands and three to 12 
nautical miles of their adjacent waters, since the Location Map of the South 
China Sea Islands, published by the ROC government in 1947, covers both 
the islands and their surrounding waters” (Liu, 2014). It is unclear how far 
these “surrounding waters” extend, but Liu made it clear that it was not lim-
ited to twelve nautical miles from the islands. This indicates that the ROC 
government possibly holds a historic rights or historic waters view. It may 
also be evidence of confusion or dissension among ROC offficials regarding 
this stance. There has been no official response to this letter.

The ROC’s actions regarding the South China Sea dispute frequently 
contradict a historic waters or historic rights waters stance. The ROC has 
never claimed nor attempted to uphold the right to prohibit or regulate for-
eign maritime and aerial traffic across the South China Sea, notwithstand-
ing the repealed Policy Guidelines (Wang, 2010: 249). The ROC’s law on 
the territorial sea and contiguous zone, Exclusive Economic Zone law, and 
baselines declaration claim only measurable sea zones, using language 
derived solely from international law. They do not include such terms as 
“historic rights” and “adjacent” or “relevant” waters (MOI, 1998a; MOI, 
1998b; MOI, 1999). The government continues to focus on garrisoning and 
developing the islands it has retained since 1955, the Pratas and Itu Aba 
Island. Almost all development there has focused on land territories. For 
instance, the ROC opened Itu Aba Island to tourism, built an airstrip to 
bolster the island’s defense in 2007, completed a solar power plant in 2011, 
and is currently building a port (Lin and Hsiao, 2012: 1–2, 6–7, 13–14; 
Gold, 2015). The scope of its military patrols is limited to a narrow 10 km 
(approximately 5.4 nm) belt of exclusionary waters around Itu Aba Island. 
Given the potentially negative diplomatic consequences of claiming a large 
historic maritime zone, since archival files support its present focus on the 
islands, the ROC government might gain from officially declaring an 
islands attribution stance on the U-shaped line.
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Appendix

Map 1. The Location Map of the South China Sea 南海諸島位置圖, 1947 
(Government of the Republic of China, 1947). The same map was publicly 
published in 1948. Reproduced with permission from Nansha.org 南沙群岛在线. 
The English labels are my own.
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Map 2. The Location Sketch Map of the South China Sea Islands 南海諸島位置略圖,  
1946 (MHTO, file series 0035/061.8/3030, file 001/001/0009). Reproduced with 
permission from the Republic of China National Archives Administration. This map 
can also be found in MOFA, file series 019.3/0012, file 103. The English labels are 
my own.
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Map 3. The 1947 version of The Location Sketch Map of the South China Sea Islands 
南海諸島位置略圖 (MHTO, file series 0035/061.8/3030, file 006/008/0012). Map 1 
came from this version. Note the eleven dashes, soon to be standard, as opposed 
to the eight in the 1946 version. The shape, however, is identical. Reproduced 
with permission from the Republic of China National Archives Administration. The 
English labels are my own.
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Notes

 1. Estimates of total proven and probable oil and natural gas reserves in the South 
China Sea vary considerably due to the territorial dispute, which prevents a thor-
ough survey of the seabed. They range from 11 to 125 billion barrels of oil and 
190 to 500 trillion cubic feet of natural gas (United States Energy Information 
Administration, 2013: 2).

 2. By “adjacent waters derived from contemporaneous conceptions of international 
law,” I am referring solely to waters zones created, discussed, and standardized 
by international maritime laws and conferences at any given time. This entails 
internal waters, territorial waters, contiguous waters, exclusive economic zones, 
and/or continental shelf zones. For definitions and rights of these maritime 
zones, see the United Nations Convention of the Law of the Sea (UNCLOS), the 
dominant international maritime law today (United Nations, 1982). Until finally 
standardized by UNCLOS in 1982, these zones often varied between different 
countries and were constantly changed by them. Most of these differences con-
cerned geographical extent. Important differences will be covered in-text.

 3. Unlike “historic rights,” “historic waters” claim the same privileges found in 
internal waters on the basis of historic dominance, the most important being 
the ability to regulate all forms of maritime and aerial traffic (Symmons, 2008: 
1–11). Nearly all Chinese scholars today reject or refuse to take this position. 
Zou Keyuan is especially insistent about this (Zou, 1999: 40–44).

 4. On January 27, 2014, the National Institute for South China Sea Studies 中国
南海研究院 (NISCSS), the PRC’s largest think-tank on the dispute, opened its 
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South China Sea archives (China Daily USA, 2014). However, the three ROC 
archival file collections examined still contain most, if not all, of the relevant 
ROC files written at the time of the creation of the U-shaped line. The NISCSS 
files focus on and draw from ROC-era archival files found in Taiwan, China, and 
other countries (China Daily USA, 2014). The PRC still lacks data from when 
the ROC was in control of China. Many ROC academics expressed wariness 
when NISCSS president Wu Shicun visited the “Exhibition on the Republic of 
China’s Historical Data for the Southern Territories” at the Academia Historica 
in September 2014. They feared it gave the PRC an opportunity to use ROC files, 
of which it has few, to bolster its claims (Tzou and Chung, 2014). Granted, the 
NISCSS archives may contain valuable PRC documents as well as a few files 
from the ROC era that cannot be found in Taiwan.

 5. For the sake of simplicity, the politically complex warlord period from 1916 to 
1928 will be subsumed under this category. The actions of the warlord govern-
ments have no relevance to the findings and conclusions of this article.

 6. Baselines are a series of straight lines that connect the outermost features of a 
state’s coast and islands. There are limitations to the application of baselines. 
For instance, they “must not depart to any appreciable extent from the general 
direction of the coast, and the sea areas lying within the lines must be sufficiently 
closely linked to the land domain” (United Nations, 1982: Article 7). Only archi-
pelagic states may apply straight baselines connecting the outer points of an 
archipelago (United Nations, 1982: Articles 6, 7, 47).

 7. One nautical mile equals 1.852 km (1.15078 miles).
 8. The character lüe 畧 in the map’s title indicates that it was a draft, or “Sketch 

Map.”
 9. This infrastructure would serve to facilitate marine resource development. For 

instance, the report listed the need for wireless radio stations on the islands to 
enable communications with fishermen (MHTO, file series 0035/061.8/3030, 
files 007/013/0011 to 0014).

10. Cloma made the formal declaration on July 6 (MOFA, file series 019.3/0005, 
files 071 to 073).

11. Meads often claimed to be the “consul” of the Kingdom of Humanity (MOFA, 
file series 019.3/0003, file 045).

12. The assumption here is that Japan formally returned the South China Sea islands to 
the ROC after the Second World War. The PRC believes it inherited the peace treaty 
that the ROC signed with Japan in 1952, which supposedly specified the postwar 
transfer of the islands. These ROC and PRC official views are still debated. This 
article does not attempt to judge which side is legally correct. Rather, it explains 
why these interpretations still support the islands attribution stance.

13. The coordinates of the Shinnan Guntō, counterclockwise from the southwestern-
most corner, are: 7°N 111°E; 9°N 111°E; 12°N 114°E; 12°N 117°E; 9°N 117°E; 
8°N 116°E; and 7°N 114°E.

14. “Check whether the Tuansha [Islands] and Shinnan [Guntō] are two names for 
the same place. Have we received [i.e., taken] them yet [the islands marked by 
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the Shinnan Guntō area]?” 查新南與團沙是否同地兩名, 我方已否接收？ 
(MOFA, file series 019.3/0012, files 014). Tizard Bank has had several Chinese 
names. For example, one list of the South China Sea islands in September 1946 
translated “Tizard B.R.” as 鉄沙群島 (MOFA, file series 019.3/0012, files 089). 
“Tizard B.R.” almost certainly referred to Tizard Bank, the “R” standing for 
“reef.” It was a subheading under which some of its individual parts were listed, 
and correctly. 鉄沙, pronounced “Tiesha,” is a transliteration of Tizard. Today, 
Tizard Bank is written as 郑和群礁.

15. To the ROC, the Tuansha administration theoretically had its origins in Qing 
claims. These in turn were supposedly based on over a millennia of uninter-
rupted historic ownership. This supposed continuity is frequently claimed in 
ROC archival files (MOFA, file series 019.3/0001, file 011; MHTO, file series 
0035/061.8/3030, file 005/012/0010).

16. Chinese mentions of the islands and South China Sea stretch back to at least the 
tenth century ce, and at most the eleventh century bce (Samuels, 1982: 10; Shen, 
1998: 150). I am, however, evaluating the Qing’s historical record for three rea-
sons. First, one needs only to examine the historical record of the last Chinese 
dynasty before the Republican era to confirm whether this supposedly long and 
continuous history of ownership of the Tuansha did indeed exist. Second, a long 
history of China’s dominance over the South China Sea and its islands would 
count for nothing if China let the claim fade for several centuries during the Qing 
dynasty. Finally, most Qing records that mention the islands compile relevant 
records from past dynasties.

17. Traditionally correlated with part of the South China Sea.
18. That is, if one starts from Hainan Island.
19. The 1946 Location Sketch Map of the South China Sea added the term Yingshu 

英屬 in front of the label for Borneo, which simply denoted that the territory was 
British.

20. For a map showing the boundaries set by the coordinates provided by the 1930 
U.S.–Great Britain Convention, see Bautista, 2011: 37.

21. Zou Keyuan only agrees with the possibility of this correlation (Zou, 2012: 28).
22. An isobath line connects points in the seabed that have the same depth; 200 

meters in this case.
23. This refers to the U-shaped line map attached at the end of the document.
24. This aspect is important, as the PRC continues to base its claims on the U-shaped 

line as originally created and used by the ROC.
25. The Zone of Peace, Freedom, Friendship and Cooperation plan envisioned 

delimiting undisputed areas from disputed ones using ten proposed strategies. 
Joint cooperation schemes and rights would then be negotiated in disputed areas 
according to Part IX of UNCLOS and multilateral agreements. The plan would 
create a Code of Conduct to prevent accidents and misunderstandings. Examples 
of “joint cooperation” include joint economic development, scientific research, 
marine conservation, and transnational crime prevention (Government of the 

Philippines, 2011b: 1–4).
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By Christina Larson, in Beijing

T
he geopolitical maneuvering in the 

South China Sea (SCS) is taking a 

heavy toll on the marine environment, 

scientists believe. 

The Spratly, or Nansha, Islands, a 

cluster of coral reefs and atolls, has 

become the focus of a territorial dispute 

between China and its neighbors. To the 

dismay of other countries bordering the 

SCS—Vietnam, Malaysia, the Philippines, 

and Brunei—China claims most of the sea, 

and it is bolstering its claims with a mas-

sive land filling effort to transform some of 

the atolls into full-fledged islands. The scale 

and speed of the effort emerged earlier this 

month, when the Center for Strategic and 

International Studies (CSIS) in Washington, 

D.C., released high-resolution satellite photos 

showing that over the past 2 to 3 years, China 

has created 13 square kilometers of island 

area—about a quarter the size of Manhattan. 

That is not just a challenge to its neigh-

bors, which also claim some parts of the sea. 

By piling sand, gravel, and dead coral onto 

reef flats to create new land and dredging 

shipping channels nearby, China has de-

stroyed large areas of biodiverse reef that 

served as nurseries for fisheries throughout 

much of the SCS. “This is the most rapid per-

manent loss of coral reef in human history,” 

says John McManus, a marine biologist at the 

University of Miami in Florida. “It’s a terrible, 

terrible thing to do this.”

The waters around the Spratly archipel-

ago are home to “some of the most beau-

tiful and biodiverse coral in the world,” 

McManus adds. Roughly equidistant be-

tween Vietnam and the Philippines, they 

are “like an oasis in the desert,” says Ed 

Gomez, a marine biologist at the University 

of the Philippines, Manila.

The reefs are economically important, 

too, as McManus realized roughly 2 decades 

ago when he faced a puzzle. Overfishing had 

depleted fish stocks in the SCS; some fish 

species had apparently disappeared entirely 

from the coastal regions his team studied. 

Then, after several years, unexpectedly, the 

fish all reappeared. By analyzing ocean cur-

rents, McManus discovered that larvae from 

coral reefs in the Spratlys and the nearby 

Scarborough reefs were likely replenishing 

the sea. The reefs “serve as nursing grounds 

for a lot of species,” Gomez says. “They are 

important sources of larvae for of all kinds 

of marine life.”

Now, China “has deployed one of the 

world’s largest dredging fleets,” says Andrew 

Erickson, an associate professor at the U.S. 

Naval War College’s China Maritime Stud-

ies Institute in Newport, Rhode Island. The 

area of newly built land—where buildings, 

concrete plants, and three airstrips have 

been built or are under construction, accord-

ing to CSIS—is more than 10 times the total 

area that other SCS nations cumulatively 

have built up, Erickson notes. “Whether in 

scale or sophistication, there are simply no 

grounds for comparison.”

Perhaps the most extensive ecological 

damage comes from dredging. In creating 

shipping lanes near the islands, the Chi-

nese cut through reefs. As the lanes will 

most likely be dredged frequently to remain 

navigable, “that’s near permanent damage,” 

McManus says. And at Fiery Cross Reef in 

the Spratlys, they’ve dug a huge harbor, 

Gomez says. “We don’t know how much 

area has been destroyed underwater by 

deep dredging,” he says. But digging a deep 

harbor, he notes, destroys corals, seaweeds, 

and seagrasses. “No productive ecosystem 

can survive.”

The dredging takes a toll on nearby eco-

systems as well. “Plumes of sediment that 

flow from the construction work will have 

an impact on whatever life relies on pho-

tosynthesis to survive,” says Youna Lyons, a 

marine scientist and expert in marine law 

at the National University of Singapore. “If 

you don’t have sunlight, nothing can grow. 

This impacts all the bottom of the food 

chain, including coral and algae.”

The island building was expected to be on 

the agenda last week when Chinese Presi-

dent Xi Jinping visited Washington, D.C., 

given the U.S. government’s concern about 

a military buildup in the SCS as well as its 

interest in ensuring freedom of navigation 

through one of the world’s busiest shipping 

channels. Yet convincing China to reverse 

course will not be simple. “The Nansha Is-

lands have been China’s territory since an-

cient times,” Xi told The Wall Street Journal. 

“China’s development and maintenance of 

facilities on some of our garrisoned islands 

and reefs in the Nansha Islands does not im-

pact on or target any other country.” 

Scientists have little hope that environ-

mental concerns will make a difference. 

“China keeps saying it cares about the envi-

ronment,” Lyons notes, but it has not pub-

lished an environmental impact assessment 

for any of its island building activities in the 

SCS.

In spite of Xi’s reassurance, other countries 

will feel the consequences. “For centuries, 

many of the countries surrounding the SCS 

have been dependent on fishery resources 

from these chains of reefs and islands,” Go-

mez says. Now, he says, key reefs are “forever 

gone” beneath the landfill and concrete. ■

China’s island building 
is destroying reefs
Land creation and dredging in the South China Sea 
come at the expense of corals and fisheries
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Taxonomy

Kingdom Phylum Class Order Family

Animalia Mollusca Bivalvia Veneroida Tridacnidae

Taxon Name:  Tridacna derasa (Röding, 1798)

Common Name(s):

• English: Southern Giant Clam

Assessment Information

Red List Category & Criteria: Vulnerable A2cd ver 2.3

Year Published: 1996

Date Assessed: August  1, 1996

Annotations: Needs Updating

Previously Published Red List Assessments

1994 – Vulnerable (V)

1990 – Vulnerable (V)

1988 – Vulnerable (V)

1986 – Vulnerable (V)

1983 – Vulnerable (V)

Geographic Range

Country Occurrence:

Native: Australia; Fiji; Indonesia; New Caledonia; Palau; Papua New Guinea; Philippines; Solomon
Islands; Tonga

Possibly extinct: Guam; Northern Mariana Islands

Introduced: American Samoa (American Samoa); Cook Islands; Marshall Islands; Micronesia, Federated
States of
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Habitat and Ecology

Systems:  Marine

Credits

Assessor(s): Wells, S.
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Taxonomy

Kingdom Phylum Class Order Family

Animalia Mollusca Bivalvia Veneroida Tridacnidae

Taxon Name:  Tridacna gigas (Linnaeus, 1758)

Common Name(s):

• English: Giant Clam
• French: Bénitier Géant

Assessment Information

Red List Category & Criteria: Vulnerable A2cd ver 2.3

Year Published: 1996

Date Assessed: August  1, 1996

Annotations: Needs Updating

Previously Published Red List Assessments

1994 – Vulnerable (V)

1990 – Vulnerable (V)

1988 – Vulnerable (V)

1986 – Vulnerable (V)

1983 – Vulnerable (V)

Geographic Range

Country Occurrence:

Native: Australia; Indonesia; Japan; Kiribati; Malaysia; Marshall Islands; Micronesia, Federated States of ;
Myanmar; Palau; Papua New Guinea; Philippines; Solomon Islands; Thailand; Tuvalu

Possibly extinct: Fiji; New Caledonia; Northern Mariana Islands; Taiwan, Province of China; Vanuatu

Introduced: United States
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Habitat and Ecology

Systems:  Marine

Credits

Assessor(s): Wells, S.

© The IUCN Red List of Threatened Species: Tridacna gigas – published in 1996.
http://dx.doi.org/10.2305/IUCN.UK.1996.RLTS.T22137A9362283.en

2

Annex 724





Annex 725

International Union for Conservation of Nature and Natural Resources, S. Wells, “Tridacna maxima”, 
IUCN Red List of Threatened Species, available at http://dx.doi.org/10.2305/IUCN.UK.1996.RLTS.

T22138A9362499.en (accessed 1 Nov. 2015)





Annex 725

The IUCN Red List of Threatened Species™
   ISSN 2307-8235 (online)
   IUCN 2008: T22140A9362870

Tridacna squamosa, Fluted Giant Clam

Assessment by: Wells, S.

View on www.iucnredlist.org

Citation: Wells, S. 1996. Tridacna squamosa. The IUCN Red List of Threatened Species 1996:
e.T22140A9362870. http://dx.doi.org/10.2305/IUCN.UK.1996.RLTS.T22140A9362870.en

Copyright: © 2015 International Union for Conservation of Nature and Natural Resources

Reproduction of this publication for educational or other non-commercial purposes is authorized without prior written
permission from the copyright holder provided the source is fully acknowledged.

Reproduction of this publication for resale, reposting or other commercial purposes is prohibited without prior written
permission from the copyright holder. For further details see Terms of Use.

The IUCN Red List of Threatened Species™ is produced and managed by the IUCN Global Species Programme, the IUCN
Species Survival Commission (SSC) and The IUCN Red List Partnership. The IUCN Red List Partners are: BirdLife
International; Botanic Gardens Conservation International; Conservation International; Microsoft; NatureServe; Royal
Botanic Gardens, Kew; Sapienza University of Rome; Texas A&M University; Wildscreen; and Zoological Society of London.

If you see any errors or have any questions or suggestions on what is shown in this document, please provide us with
feedback so that we can correct or extend the information provided.

THE IUCN RED LIST OF THREATENED SPECIES™



Annex 725

Taxonomy

Kingdom Phylum Class Order Family

Animalia Mollusca Bivalvia Veneroida Tridacnidae

Taxon Name:  Tridacna squamosa Lamarck, 1819

Common Name(s):

• English: Fluted Clam, Fluted Giant Clam, Scaly Clam

Assessment Information

Red List Category & Criteria: Lower Risk/conservation dependent ver 2.3

Year Published: 1996

Date Assessed: August  1, 1996

Annotations: Needs Updating

Previously Published Red List Assessments

1994 – Indeterminate (I)

1990 – Indeterminate (I)

1988 – Indeterminate (I)

1986 – Indeterminate (I)

1983 – Indeterminate (I)

Geographic Range

Country Occurrence:

Native: American Samoa (American Samoa); Australia; British Indian Ocean Territory; Egypt; Fiji; French
Polynesia; India (Andaman Is., Laccadive Is., Nicobar Is.); Indonesia; Kenya; Kiribati; Madagascar;
Malaysia; Maldives; Marshall Islands; Mauritius; Micronesia, Federated States of ; Mozambique;
Myanmar; New Caledonia; Palau; Papua New Guinea; Philippines; Samoa; Saudi Arabia; Seychelles;
Singapore; Solomon Islands; South Africa; Sri Lanka; Thailand; Tokelau; Tonga; Tuvalu; Vanuatu; Viet
Nam

Possibly extinct: Japan; Northern Mariana Islands

Introduced: United States (Hawaiian Is.)
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Taxonomy

Kingdom Phylum Class Order Family

Animalia Mollusca Bivalvia Veneroida Tridacnidae

Taxon Name:  Tridacna squamosa Lamarck, 1819

Common Name(s):

• English: Fluted Clam, Fluted Giant Clam, Scaly Clam

Assessment Information

Red List Category & Criteria: Lower Risk/conservation dependent ver 2.3

Year Published: 1996

Date Assessed: August  1, 1996

Annotations: Needs Updating

Previously Published Red List Assessments

1994 – Indeterminate (I)

1990 – Indeterminate (I)

1988 – Indeterminate (I)

1986 – Indeterminate (I)

1983 – Indeterminate (I)

Geographic Range

Country Occurrence:

Native: American Samoa (American Samoa); Australia; British Indian Ocean Territory; Egypt; Fiji; French
Polynesia; India (Andaman Is., Laccadive Is., Nicobar Is.); Indonesia; Kenya; Kiribati; Madagascar;
Malaysia; Maldives; Marshall Islands; Mauritius; Micronesia, Federated States of ; Mozambique;
Myanmar; New Caledonia; Palau; Papua New Guinea; Philippines; Samoa; Saudi Arabia; Seychelles;
Singapore; Solomon Islands; South Africa; Sri Lanka; Thailand; Tokelau; Tonga; Tuvalu; Vanuatu; Viet
Nam

Possibly extinct: Japan; Northern Mariana Islands

Introduced: United States (Hawaiian Is.)

© The IUCN Red List of Threatened Species: Tridacna squamosa – published in 1996.
http://dx.doi.org/10.2305/IUCN.UK.1996.RLTS.T22140A9362870.en

1

Annex 726



Habitat and Ecology

Systems:  Marine

Credits
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Islands of Socorro, Clarion, San Benedicto,
and Roc Partida in the Pacific Ocean off
the coast of Mexico
This group of volcanic islands off the Pacific coastside of Mexico contains an amazing amount of endemic
species due to its isolation from the mainland. All the terrestrial vertebrates are endemic to the islands, excluding
introduced species, and fourteen out of sixteen avifauna are endemic. Considered an Endemic Bird Area, the
fauna of these islands is currently threatened by introduced species such as feral cats and exotic birds.
Domestic sheep are allowed to roam freely, and have contributed to the destruction of large amount of natural
vegetation.

Scientific Code
(NT0216)
Ecoregion Category
Neotropical
Size
100 square miles
Status
Critical/Endangered
Habitats

Description 
Location and General Description
Volcanic activity from the Pleistocene gave rise to the four Revillagigedo Islands: Socorro, Clarión, San
Benedicto, and Roca Partida. Socorro Island is the largest of the four; it first formed as a series of small
explosions from the Evermann volcano, at 1,150 m. above sea level. Socorro and Clarion share an abrupt
topography of deep canyons and valleys. Rocky or sandy beaches can be found on all islands. In Clarion, the
highest elevations are at 350 m above sea level. The climate is tropical subhumid with summer rains throughout
the archipelago. Socorro Island also has a tropical semidry climate zone (between 0400 m above sea level) and
a subtropical subhumid climate zone (between 4001150 m above sea level) with occasional summer rains. In
general, the four islands are dry, with a mean annual precipitation of 600 mm/year. Soils are of volcanic origin;
Clarion’s soil is older and deeper than Socorro’s. Both islands share an abundance of igneous rocks, mostly of
basalt and cineritic cones. The four islands are covered by dry forest and share climatic and ecological
characteristics that are responsible for the different vegetation associations found at the islands. The coastline is
dominated by mangle botoncillo (Conocarpus erecta), and Hibiscus pernambucensis, and herbaceous elements
are abundant. At elevations between 0250 m., growing on basalt spills, the scrub Croton masonii is the dominant
species. On top of the Croton scrub, a secondary type of vegetal community has developed due to extensive
erosion. Here Ficus cotinifolia, Psidium spp, and Guettarda insularis dominate the forest. Herbaceous elements
are also abundant. The most dominant vegetation association in the islands is composed of Dodonea viscosa
herbs, pygmy Guettarda insularis, Prunus serotina and the endemic cactus Opuntia sp., where the fern, Pteridium
caudatum is very abundant. On elevations of 250500 m. in Socorro, a dense forest of amate (Ficus cotinifolia) is
the dominant vegetation; higher in the mountains (>500 m) other species substitute Ficus cotinifolia, including
Bumelia socorrensis, Ilex socorrensis, and Psidium socorrense. Climbers and epiphytes are more abundant in
these forests. Above 700 m, Meliosma nesites, Oreopanax xalapense, and Prunus capuli dominate the
landscape; humidity levels in this area are higher than in any other part of the island, and therefore lichens and
ferns (e.g. Adiantopsis radiata, Polypodium alfredii, and Asplenium formosum) grow abundantly. A prairie
association of Centaurium pacificum, Hypericum eastwoodianum and Heterotoma cordifolia, among many others,
covers the Evermann volcano, at 1,100 m above sea level.

Biodiversity Features
The isolation of the Revillagigedo Islands in the Pacific Ocean has favored the radiation of many species making
the islands a place of unparalleled endemism. Of 117 species of native plants, 31.6% are endemic on Socorro
island, 26% on Clarión, and 45% on San Benedicto (Challenger 1998). All of the terrestrial vertebrates are
endemic to the islands, as well as 14 out of 16 terrestrial birds (Brattstrom 1990). The Revillagigedo Islands are
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considered as a priority area for conservation by IUCN (1980), and as an Endemic Bird Area (EBA) by ICBP
(1992). Forest associations house the highest number of endemic bird species in the islands (León de la Luz et
al. 1994). The islands constitute one of the most important nesting, breeding, and foraging sites for four sea turtle
species that are in need of special protection: leatherback turtle (Dermochelys coriacea), olive ridley turtle
(Lepidochelys olivacea), hawksbill turtle (Eretmochelys imbricata ) and the green turtle (Chelonia mydas). Its
isolation from the continent makes Revillagigedo Islands one of the few ecosystems that have unique species of
flora and fauna worldwide (Jiménez et al. 1994).

Distinctive species on these islands include the following endemic and restricted range species: Socorro Island
tree lizard (Urosaurus auriculatus), a brown recluse spider (Loxosceles reclusa), Socorro dove (Zenaida graysoni),
Socorro parakeet (Arahuga brevipes), Socorro wren (Thryomanes sissonii), and Socorro Mockingbird (Mimodes
graysoni) (Stattersfield et al. 1998).

Current Status
A great portion of the original vegetation of the Revillagigedo Islands has been destroyed over the last 50 years.
Domestic sheep were introduced to the island in the 1960’s and 70’s, contributing to the loss of at least 1% of the
native vegetation (Castellanos & RodríguezEstrella 1992). Feral cats have also contributed to the reduction of
native bird populations (Ortega et al. 1992); as a consequence of this and other pressures, the Socorro dove
became extinct in the wild between 19581978 (Jehl & Parkes 1982, CONABIOINE 1995).

Types and Severity of Threats
Main threats to the islands include destruction and perturbation of native vegetation, soil erosion caused by
introduced ungulates, and the introduction of exotic birds and mammals. Naval officers and their families, who
are responsible for the gradual destruction of the vegetation, inhabit the islands. They maintain the populations of
introduced sheep, but do not keep adequate control of them. Since most of the flora and fauna is endemic to the
islands and the ecological relationships among members of the biota are complex, the gradual loss of some
elements from the ecosystem could lead directly to extinction. The islands have received federal protection since
1994, yet an adequate management program is needed: sheep populations should be caged and appropriate
control of their grazing habits should be monitored to prevent loss of vegetation. Elimination of the feral cat
population is also recommended, as is the creation of a biological station for monitoring the islands’ status.

Justification of Ecoregion Delineation
This island ecoregion is justified from its distance from shore and subsequent endemic species (Stattersfield et al
1998). We consulted Rzedowski (1978) for classification, and linework and delineation’s encompass all of the
islands in the Islas de Revillagigedo group.
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Islands off the coast of eastern Brazil
The Trindade and Martin Vaz Archipelago is the most eastward point of Brazilian territory, and is a result of
volcanic activity deep below the Atlantic Ocean. The islands are the site of Brazil’s largest rookery of green sea
turtles and are home to large populations of seabirds. Though there is currently no permanent human population
on the archipelago, past attempts at colonization, as well as military occupations and research expeditions,
introduced destructive animal species that have caused Trindade, the main island, to become severely degraded.

Scientific Code
(NT0172)
Ecoregion Category
Neotropical
Size
50 square miles
Status
Critical/Endangered
Habitats

Description 
Location and General Description
Trindade (20º 50' S and 29º 30' W) is 1,140 km from the mainland, and the Martin Vaz islets (20º 50' S and 28º
85' W) are visible from Trindade, 42 km to the east. Trindade is a small island, 8 km long and 2 km wide with an
entire area of 13.5 km², and three points on the island reach an altitude of about 600 m above sea level. Entirely
volcanic in origin, Trindade has a steep and rugged terrain. The island is composed of volcanic and subvolcanic
rocks formed between the end of the Pliocene and the Holocene periods, and it marks the only place in the
Brazilian territory where part of a volcanic cone is still recognizable (Almeida 2000). Other characteristics of the
island are several other cones, slope aprons, algal reefs (of Lithothamnium sp.), narrow beaches, and small areas
of dunes and of fluvial deposits along the coast (Almeida 2000). The small Martin Vaz Islands also have a steep
and rocky terrain that is covered in grasses and small shrubs, with no tree species.

The archipelago has a tropical oceanic climate, with an annual mean temperature of 25°C, March being the
warmest month of the year and June the coolest (Almeida 1961). Between April and October, the archipelago is
subject to cold air masses from the South Pole. Daily rain showers, locally called pirajá, generally last for just
five minutes (Moreira et al. 1995).

A forest dominated by Colubrina glandulosa var. reitzii covered 85% of Trindade until the mid 1700’s, when
settled by 130 families from the Azores (Alves 1998). These Portuguese colonists brought along herds of goats,
sheep and pigs, which rapidly degraded the soil layer, leaving erosive gullies of up to 6 meters deep. At some
point during this period or after, the island’s trees were almost entirely eliminated. Possible explanations for this
dieoff involve volcanic gas, overgrazing by the introduced goats, a decrease in rainfall, or most likely, fire set by
humans. Continued overgrazing prevented regrowth of the trees. Local flora is now marked by areas of Cyathea
coelandii, an endemic tree fern that reaches 6 m in height (Moreira et al. 1995). Otherwise, vegetation is short
and shrubby, consisting of herbs, grasses, and Ciperaceae, though the native Colubrina glandulosa var. reitzii
does still occur on Trindade (Almeida 2000). A new Piperaceae species, Peperomia beckeri, was described from
Trindade in 1998 (Alves and Guimaraes 1998). Other endemic plants are Cyperus atlanticus, Bulbostylis nesiotis,
Achyrocline disjuncta and Plantago trinitatis (Alves 1998).

Biodiversity Features
Trindade is the most important nesting ground for green sea turtle (Chelonia mydas) in all of Brazil, supporting
some 1,800 nests per year on 3 km of sandy beach (Moreira et al. 1995). Chelonia mydas is the only turtle
species to nest on the island, and peak nesting season is JanuaryMarch. The hatchling’s predators include crabs
(Geocarcinus lagostoma, Grapsus grapsus) and fishes (Mycteroperca sp., Epinephlus sp., Caranx lugubrix,
Hynnis cubensis, Sphyrraena barracuda) (Moreira et al. 1995). The native crab, G. lagostoma, is abundant on
Trindade and can be observed throughout the island, from the beaches to the island’s highest point, "Pico do
Desejado" (620 m) (Moreira et al. 1995). A new species of fasciolariid gastropod (Leucozonia ponderosa), was
described in 1998 and is endemic to Trindade Island (Vermeij 1998).
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Likely the most impressive fauna of the TrindadeMartin Vaz Archipelago are the islands’ large populations of
seabirds. The Trindade petral (Pterodroma a. arminjoniana) is found only here within the Atlantic region and
otherwise occurs only in the Indian Ocean on Mauritius. It breeds on Trindade and on the islet of Pedro Segundo
within the Martin Vaz islets. This archipelago is the only place in the Atlantic where great frigatebird (Fregata
minor) and lesser frigatebird (F. ariel) occur, although normally found in the IndoPacific. Although the frigatebird
spends most of its life at sea, it is rarely seen swimming. Its feathers are not waterproof and its feet so small
that they have trouble rising from the water. Instead of catching their own fish, frigatebirds often steal a catch
from other seabirds. Redfooted booby (Sula sula), once very common, has seen a decrease in its populations.
Similarly, white tern (Gygis alba) has diminished populations. Other birds include brown noddy (Anous stolidus),
phoenix petrel (Pterodroma alba arminjoniana), and sooty tern (Sterna fuscata).

Current Status
The TrindadeMartin Vaz Archipelago has no permanent settlement, though Trindade is visited by researchers
and periodically occupied by teams from the Brazilian Navy. In 1957, the Brazilian Navy established the
Oceanographic Station of the Trindade Island (POIT), and since that time expeditions are made frequently to
undertake meteorological observations and also to attempt to reforest the island (Almeida 2000). Brazil's national
Marine Turtle Protection and Research Program (TAMARIBAMA Project) has also conducted work on the island
since 1982 with support from the Navy (Moreira et al. 1995).

Types and Severity of Threats
Though the archipelago is practically, if not officially, protected from tourism, due to the long distance from the
mainland, rugged terrain, and lack of tourist facilities, past human interference has lead to dramatic losses of
biodiversity on Trindade Island. The island is subject to goats, sheep, pigs, feral cats, and mice. Facing no
natural enemies, the introduced animals have flourished, causing severe destruction to the island’s vegetation
and soils (Almeida 2000). Present soil conditions no longer permit reintroduction of several tree species once
found on Trindade (Alves 1998). Further, many endemic plant and animal species are presently considered
extinct. Despite extensive searches, at least 21 plant and 15 animal species previously registered on Trindade
have not been found again since 1965 (Alves 1998). The current population of Trindade petrels is estimated to be
approximately 5,000 birds. These and almost all other forms of native wildlife are under serious threat from
habitat destruction.

Conservation initiatives on Trindade involve the removal of introduced animals, the preservation of remaining
native flora and fauna, particularly endemic species, and the reforestation of soilfavorable areas. POIT has
undertaken these tasks, and it is expected that Trindade may eventually recover a portion of its original
vegetation, referred to as "exuberant" in ancient descriptions (Almeida 2000).

Justification of Ecoregion Delineation
The TrindadeMartin Vaz archipelago, located about 1,150 km from the nearest mainland, has been isolated
enough to see significant speciation of its flora and fauna. Several species of plant are restricted to this island
group, and the assemblage of resident avifauna is dissimilar to other Atlantic islands.
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Bird Island
Islet, Caribbean Sea
Written by: The Editors of Encyclopædia Britannica 1     READ VIEW HISTORY EDIT FEEDBACK

Alternative titles: Aves Island; Isla Aves; Islote Aves

Bird Island, also called Aves Island, Spanish Isla Aves, or Islote Aves,  coral-covered sandbank only 15
feet (4.5 metres) high at low tide, located in the Caribbean Sea about 350 miles (560 km) north of
Venezuela and 70 miles (110 km) west of Dominica. (The island is not a part of the group of
Venezuelan islands of similar name, Islas de Aves, comprising Aves de Barlovento and Aves de
Sotavento, located 145 miles [230 km] north of Caracas, just east of Bonaire.) The uninhabited islet
was valued in the past for its abundant guano (used as fertilizer) and was claimed or occupied by a
number of powers (Spain, Venezuela, the United States, the Netherlands, Great Britain, and
Dominica) after the arrival of Europeans in the West Indies.

The islet acquired political significance in the 1970s because of its strategic importance for the control
of the Caribbean basin and became the subject of a tense dispute between Venezuela and Dominica.
Dominica’s claim is based on geographical criteria, since the island rises from a long submarine
sandbank, the Aves Ridge, which apparently connects it with Dominica. Venezuela’s claim stems from
having maintained an armed force there and exercised acts of sovereignty by virtue of which it was
awarded to Venezuela in 1865. The controversy continued into the 21st century as Venezuela in 2001
made several moves to reaffirm its ownership of the islet, including announcing plans to expand the
country’s small military base there. Such actions drew protests from other Caribbean states, who
opposed the extension of Venezuela’s exclusive economic zone.



Annex 729





Annex 730

Hong Nong, “Interpreting the U-Shape Line in the South China Sea”, China-US Focus Digest (15 May 
2012)





Hong Nong 

May 15, 2012

Keywords : Huangyan Island, South China Sea, Territorial Dispute

It has been almost one month since the standoff started on April 10, 2012 between the 

Philippines and China at the waters around at Huangyan Island (Scarborough Shoal). This 

standoff raises a new round of debate on the dispute between China and other claimant states 

on both the sovereignty and maritime jurisdiction.  This article only addresses the impact of 

China’s U-shape line on the competing maritime claims in the dispute South China Sea.

Background

The prevailing basis for China’s historic claims to the SCS （South China Sea） is the U-shaped 

line (also called nine-dotted line, or nine-dash line) officially drawn on the Chinese map in 

1947 by the then–Chinese Nationalist Government, which was originally an "eleven-dotted-

line" . After the Communist Party of China took over mainland China and formed the People's 

Republic of China in 1949, the line was adopted and revised to nine as endorsed by Zhou Enlai. 

The line, which has been called a “traditional maritime boundary line”, encloses the main 

island features of the SCS: the Pratas Islands, the Paracel Islands, the Macclesfield Bank, and 

the Spratly Islands. No country, including Southeast Asian countries or their past rulers, 

protested or challenged the validity of the 9-dash line from 1947 to 1970s.

Legal Status of the U-shape Line

There are four schools of thoughts among China’s academies on the interpretation of this line, 

namely the line of boundary, the line of historic waters, the line of historic rights and the line of 

ownership of the features. “Line of Boundary” theory simply indicates that the U-shape line 

defines the limit or extent of China’s territory. The basis of this theory is comparatively weak in 

international law, and has been criticized even by some Chinese scholars.

The Taiwan authorities gave the status of historic water to the water areas within the U-shaped 

line in 1993 when it issued the SCS Policy Guidelines, which stated that “the SCS area within 

Interpreting the U-shape Line in the South China Sea
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the historic water limit is the maritime area under the jurisdiction of the Republic of China, in 

which the Republic of China possesses all rights and interests.” This can be regarded as 

Taiwan’s official position on the concept of historic waters, though this claim has not acquired 

unanimous support among Taiwanese scholars.    

We have to realize that the formulation of the concept of historic waters requires an 

adjustment of the generally accepted law of the sea regimes. Because of the peculiar 

circumstances of some maritime areas which fall within the national jurisdiction of coastal 

states, these areas are allowed to be part of the jurisdictional waters as an exception to the 

general rule. As early as 1984 the question was asked whether the doctrine of historic bays and 

historic waters had become obsolete with the development of new, alternative concepts of 

national maritime expansion such as the EEZ and the continental shelf. Judged by recent State 

practice, the answer to this question is no. Rather, there is a trend toward the application and 

assertion of historic claims whether to bays, waters or rights in spite of the establishment of 

new legal concepts such as the EEZ and continental shelf in the law of the sea. Such a trend 

may eventually help to codify the rules of historic rights and/or historic waters in general 

international law.

There also exists the separable term of ‘historic rights’ — normally in high seas areas, but 

without any connotations as to sovereignty in the locale, such as historic fishing rights. The 

2006 Barbados/Trinidad and Tobago Arbitration case entails the argument of historic rights of 

fishing. The term ‘historic rights’ is broader than that of ‘historic waters’. In its widest sense, it 

implies that a State claiming to exercise certain jurisdictional rights in what usually basically 

satisfy the same, or at least similar, supposed requirements for establishing ‘historic waters’ 

claims per se, particularly those of continuous and long usage with the acquiescence of relevant 

other States. For example, in the Tunisian pleadings in Tunisia/Libya, it was, in effect, argued 

that historic rights were claimable on a similar basis to that relation to historic waters, namely 

that they were established by exercise of peaceable and continued sovereignty, with prolonged 

toleration on the part of other States.

Currently, the theory of “sovereignty + UNCLOS + historic rights” prevails among the Chinese 

scholars. According to this theory, China enjoys sovereignty over all the features within this 

line, and enjoys sovereign right and jurisdiction, defined by the UNCLOS, for instance, EEZ 

and continental shelf when the certain features fulfill the legal definition of Island Regime 

under Article 121 of UNCLOS. In addition to that, China enjoys certain historic rights within 

this line, such as fishing rights, navigation rights and priority rights of resource development.

Historic concepts and maritime delimitation
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The presence of historic concepts may affect the drawing of a maritime boundary. The 

delimitation of the territorial sea specifically requires an adjustment of the median line where 

it is necessary to take account of “historic title or other special circumstances”. The relevance of 

claimed historic rights to maritime delimitation of the expanded maritime zones such as EEZ 

and the continental shelf remains somewhat unclear in the light of case law, though State 

practice in recent times suggests that historic rights, even if considered irrelevant to 

delimitation issues, may still be independently taken into account by special agreement as to 

access.

Since there are no definitive rules in international law which govern the status of maritime 

historic rights, China’s claim is not a violation of international law. Similarly, since there are no 

such rules, it is doubtful whether China’s claim could be established in international law. What 

is more problematic is China’s implementation of what it has claimed in the SCS or elsewhere 

where China may assert historic rights and interests. As the ICJ once stated, general 

international law does not provide for a single ‘regime’ of historic waters or historic bays, but 

only for a particular regime for each of several specific, generally recognized cases of historic 

waters or historic bays. From this point of view, China’s claim can be regarded as one of these 

particular cases, which may stand up in international law as doctrine evolved over time.

Historic concepts vs. new maritime regimes in the SCS

China’s historical claim in the SCS based on the ‘U-shaped line’ overlaps with the claims to EEZ 

and continental shelf areas of Vietnam, Indonesia, Malaysia, Brunei and the Philippines. The 

perceived excessive claims put forward by other SCS countries, such as the Philippines and 

Malaysia, who have claimed some islands in the SCS based upon the 200 nautical mile EEZ 

rights of UNCLOS, may have encouraged China to insist that its SCS claim is based upon the U-

shaped line. In China’s view, a claim derived from historic rights may seem more forceful and 

valid in law than claims simply based upon the EEZ concept. A balance is needed between 

historic claims and modern claims under the UNCLOS.

Historic concepts related dispute settlement under UNCLOS

Compulsory dispute settlement under Section 2 in Part XV of UNCLOS is available for States 

for disputes relating to the delimitation of the territorial sea, EEZ, continental shelf, and to 

historic title unless States have opted to exclude these disputes by virtue of Article 298 (1) (a). 

Declarations permitted under Article 298 relate first, to maritime delimitation disputes in 

relation to the territorial sea, EEZ or continental shelf of States with opposite or adjacent 

coasts, as well as disputes involving historic bays or title. Chin made a declaration in 2006 

under Article 298 (1) (a) of UNCLOS.
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Concluding remark

China has not given up maritime claims based on the U-shaped line and recent practice has 

demonstrated that China is attempting to further consolidate the claim based on the line;

in particular by undertaking regular and intensified law enforcement patrols in the South 

China Sea within the line. The U-shaped Line map issued by China is a strong evidence for 

China; however, China needs to address its formal position and clarification of this map, in 

order to avoid the misunderstanding on China’s position on the South China Sea dispute.

Hong Nong is Postdoctoral Fellow with China Institute, University of Alberta and Deputy 

Director, Research Center for Oceans Law and Policy, National Institute for the South China 

Sea Studies

Keywords : Huangyan Island, South China Sea, Territorial Dispute
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Kolbeinsey Is Shrinking
Words by
Paul Fontaine
@pauldfontaine

I
Published August 29, 2013

celand’s northernmost island continues to shrink, and could disappear in less than a decade.
Morgunblaðið reports that the Icelandic Coast Guard, which regularly checks on the Arctic island,

found that the island is eroding at an accelerated rate. The Coast Guard did not speculate on when
the tiny island would disappear completely.
As it is today, the island barely measures 90 square meters and has no vegetation. While a
helicopter pad was built on the island in 1989, erosion claimed half the pad in 2006, and landings
are no longer made there.
It was last estimated that the island will disappear altogether by 2020. When that happens, Grímsey
will then assume the title of Iceland’s Northernmost Point.
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ASIA PACIFIC

Philippines Challenges China Over
Disputed Atoll
By KEITH BRADSHER MAY 14, 2014

HONG KONG — The Philippines said on Wednesday that it had protested
signs of land reclamation by China aimed at expanding a disputed coral
atoll near the southern Philippines, the latest in a series of disputes pitting
China against its neighbors in the South China Sea.

The Philippines Department of Foreign Affairs said in a statement that
it had lodged a protest with China on April 4, nearly five weeks ago,
regarding the Chinese activity, but Beijing had rejected the protest. The
Philippines also raised the issue at the Association of Southeast Asian
Nations summit meeting over the weekend in Myanmar, and has included
the dispute in a legal case against China filed with a United Nations
tribunal, demanding arbitration of territorial disagreements.

The land reclamation dispute involves Johnson South Reef, a tiny coral
atoll also known as Mabini or Yongshu. It is part of the Spratly Islands and
is near southern Vietnam, Palawan Island of the Philippines and the north
coast of Borneo. It is nearly 700 miles southeast of the southern end of
China’s Hainan Island.

Charles Jose, a spokesman for the Department of Foreign Affairs, said
there was no sign yet that China was undertaking construction on the atoll,
which has a single small structure on it, but added that the Philippines was
nonetheless concerned.
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“They are still in the process of reclaiming the land, but judging by the
size of it, they could be planning to build an airstrip,” Mr. Jose said.

Johnson South Reef is a potatoshaped atoll about two miles long that
until now has barely stuck up above sea level. An airstrip on it would give
Chinese planes convenient proximity to the oil fields and gas fields of
Brunei and Malaysia on the north coast of Borneo, as well as Ho Chi Minh
City.

The Chinese Ministry of Foreign Affairs was silent about Johnson
South Reef at its daily briefing in Beijing on Wednesday. The official
Xinhua News Agency had no immediate report on the Philippines’
announcement, which is sometimes an indication that a development is
being studied closely in Beijing.

But the Philippines has an unsteady record in monitoring Chinese
activity off its shores. The Philippines accused China last fall of beginning
construction at Scarborough Shoal, 440 miles northeast of Johnson South
Reef, only to withdraw the accusation a month later and declare that new
concrete blocks apparently seen at the shoal were not actually new and
might even be a natural formation.

The dispute over Johnson South Reef coincided with antiChinese
rioting in southern Vietnam, after a stateowned Chinese oil company set
up a $1 billion oil drilling rig off the coast of southern Vietnam and near
another disputed coral atoll, Triton Island. China is also upset after the
Philippines police seized 11 Chinese fishermen a week ago and accused
them of illegally poaching hundreds of rare, legally protected sea turtles off
the west coast of the Philippines.

Two of the fishermen were found to be minors and released while the
rest are being prosecuted and could face long jail sentences unless a
diplomatic deal is reached.

China says that Johnson South Reef, Triton Island and much of the
rest of the South China Sea nearly to the shores of Borneo, including where
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the fishermen were detained near the Philippines coast, represent an
ancient fishing area for southern Chinese communities and belong to
China.

A Xinhua commentary on Wednesday carried a strong warning for the
Philippines and Vietnam. “All parties should also be reminded that
ignorance of China’s resolve to defend its sovereign land will induce
consequences too severe for certain countries to bear,” it said.

The Chinese military seized Johnson South Reef in 1988, killing dozens
of Vietnamese military personnel who were there at the time. During an
earlier confrontation with Vietnam in 1974, Chinese forces seized the
Paracel Islands, about 450 miles north of South Johnson Reef and near
where the drilling rig has now been erected.

Peter Dutton, the director of the China Maritime Studies Institute at
the United States Naval War College in Newport, R.I., said that China’s
historical behavior in the South China Sea suggests that its recent actions
should not be taken lightly. “The Chinese, in a previous policy era, have
been willing to use military force,” he said.

Floyd Whaley contributed reporting from Manila.

© 2015 The New York Times Company
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Philippines releases photos of Chinese
reclamation
By ASSOCIATED PRESS

PUBLISHED: 12:51 EST, 15 May 2014 | UPDATED: 12:51 EST, 15 May 2014

MANILA, Philippines (AP) — The Philippine government on Thursday released military surveillance
photos of Chinese land reclamation on a reef claimed by Manila in the South China Sea that it said
showed Beijing violated a regional agreement not to escalate territorial disputes.

Foreign Affairs Department spokesman Charles Jose said the pictures show Chinese aggressiveness
in asserting its claims over the entire South China Sea.

The aerial photographs were accompanied by a caption stating that they were obtained from
"Philippine intelligence sources." The caption said the "extensive reclamation" by China on the
Johnson South Reef, called Mabini by Manila and Chigua by Beijing, was "destabilizing."

In this photo taken Feb. 25, 2014 by surveillance planes and released Thursday, May 15, 2014, by the
Philippine Department of Foreign Affairs, a Chinese vessel, top center, is used to expand structures and land
on the Johnson Reef, called Mabini by the Philippines and Chigua by China, at the Spratly Islands at South
China Sea, Philippines. The Philippines has protested China's reclamation of land in the disputed reef in the
South China Sea that can be used to build an airstrip or an offshore military base in the increasingly volatile
region, the country's top diplomat and other officials said Wednesday, May 14, 2014. The white arrow was
added by the source. (AP Photo/Philippine Department of Foreign Affairs)

The Chinese Embassy in Manila had no immediate comment, but a Foreign Ministry spokesman in
Beijing has said that the area is part of China's territory, and that any Chinese activities at the reef
should be of no concern to Manila.

The United States said it was aware of the reports that China is reclaiming land on a disputed reef in
the South China Sea. State Department spokeswoman Marie Harf urged self-restraint in activities
that could escalate or complicate disputes.

"Major upgrades or the militarization of disputed land features in the South China Sea by any
claimant has the potential to raise tensions," she said.

Jose noted that a 2002 nonbinding agreement between China and the 10-member Association of
Southeast Asian Nations calls for restraint in conducting activities in the region that would
"complicate or escalate disputes" and to not inhabit uninhabited areas

"We want to show people that (China's) actions are part of its aggressive behavior to assert its claim
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in violation of the DOC," or Declaration on the Conduct of Parties in the South China Sea, which was
signed by China, Philippines and nine other ASEAN members, Jose said.

Philippine President Benigno Aquino III said a stronger accord and international arbitration would
offer more lasting solutions to the territorial conflicts. A proposed legally binding "code of conduct"
between China and Southeast Asian countries is seen as a mechanism to prevent a major armed
conflict in the disputed waters. Manila sought international arbitration against Beijing in January 2013
after Chinese government ships took control of a shoal claimed by the Philippines off its main island
of Luzon.

Philippine Foreign Secretary Albert del Rosario said Wednesday that it was not clear what China
would build on the reclaimed land, but that an airstrip was a possibility.

A senior government official, speaking on condition of anonymity because he was not authorized to
talk about the issue, said it could also be used as a military base and a resupply and refueling hub.
The official said the reclamation was first detected by air force planes six months ago.

Defense Secretary Voltaire Gazmin said the Philippine military has been monitoring Chinese
activities at the reef for several months. "For whatever purpose (the reclamation was done) we still do
not know, but we are almost sure that there will be a base," he told reporters Thursday.

An airstrip or a military base on the reef would boost the mobility of Beijing's naval and air forces in
the South China Sea region, far from the Chinese mainland.

The pictures showed "before-and-after" images — from an untouched reef in 2012, followed by
another showing a concrete building jutting out of the water, and the reclaimed land two years later.
Philippine aircraft helping search for the missing Malaysian Airlines plane in March reported
reclamation work was continuing, Jose said.

Del Rosario said Manila lodged a protest against China last month, but that Beijing has ignored it.

Chinese Foreign Ministry spokeswoman Hua Chunying said in Beijing on Wednesday that the reef
was part of China's territory and any construction there is covered by its "sovereignty rights."

The Philippine government estimates that the Chinese have reclaimed a land mass of at least 30
hectares (74 acres) from the reef, which Manila says is part of its western Palawan province. What
has emerged from the coral outcrop appears like a vast tree-less island of white sand in the middle
of turquoise blue waters.

One of the released pictures shows a long pipe connected to a large dredging vessel on the
northwestern edge of the reef. A concrete building, likely to be China's outpost on the reef, stands on
the southern edge of the emerging islet. A ship is anchored close by.

The reef, part of the Spratly Islands chain, is also claimed by Vietnam, which fought a deadly naval
battle against China in the area in 1988.

___

Associated Press writers Jim Gomez in Manila, Christopher Bodeen in Beijing and Matthew
Pennington in Washington contributed to this report.

In this photo taken Feb. 28, 2013 by a surveillance plane, and released Thursday, May 15, 2014, by the
Philippine Department of Foreign Affairs, Chinese-made structures stands on the Johnson Reef, called
Mabini by the Philippines and Chigua by China, in the Spratly Islands in South China Sea. The Philippines
has protested China's reclamation of land in the disputed reef in the South China Sea that can be used to
build an airstrip or an offshore military base in the increasingly volatile region, the country's top diplomat and
other officials said said Wednesday, May 14, 2014. The white arrow was added by the source. (AP
Photo/Philippine Department of Foreign Affairs)
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In this photo taken March 13, 2012 by surveillance planes and released Thursday, May 15, 2014, by the
Philippine Department of Foreign Affairs, the Johnson Reef, locally called Mabini Reef, called Mabini by the
Philippines and Chigua by China, is seen at the Spratly Islands at South China Sea. The Philippines has
protested China's reclamation of land in the disputed reef in the South China Sea that can be used to build an
airstrip or an offshore military base in the increasingly volatile region, the country's top diplomat and other
officials said. The white arrow, top right, was added by the source. (AP Photo/Philippine Department of
Foreign Affairs)
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Philippines' Aquino says China violates informal code
on sea
MANILA | BY MANUEL MOGATO

President Benigno Aquino of the Philippines arrives at Naypyitaw international airport to attend the 24th ASEAN Summit
May 10, 2014.
REUTERS/SOE ZEYA TUN

Philippine President Benigno Aquino accused China on Monday of violating a 12-year-old
informal code of conduct in the South China Sea with land reclamation work in a disputed
shoal.

China has stepped up activity to assert its claim to most of the energy-rich South China
Sea.

But Brunei, Malaysia, the Philippines, Vietnam and Taiwan also have claims over parts of
the sea through which about $5 trillion of ship-borne goods pass every year.

China's activity has in particular raised alarm in the Philippines and in Vietnam, where a
dispute over an offshore drilling rig sparked deadly anti-Chinese riots last week.

China and the 10-member Association of South East Asian Nations (ASEAN) signed an
agreement in 2002 to refrain from occupying uninhabited reefs and shoals in the sea, and
from building new structures that would complicate disputes.

"In our view, what they are doing there now is in violation of what we had agreed in the
Declaration of Conduct of Parties in the South China Sea," Aquino told reporters.

"The problem is this code is not binding, not enforceable, so we need to come up with a
formal code of conduct to resolve the dispute and prevent any potential conflict."
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Last week, the Philippine foreign ministry released surveillance photographs of China's
reclamation work in Johnson South Reef in the disputed Spratly Islands. China appears to
be building an airstrip, its first in the Spratlys.

Peter Paul Galvez, a Philippine Defense Department spokesman, said the military noticed
the reclamation work early this year. A Chinese airstrip in the area could pose a serious
threat to security and stability in the region, he said.

China has rejected the Philippine protest over its work on the reef saying it is its territory so
China has the right to develop it.

Elsewhere in the South China Sea, Vietnamese and Chinese vessels are squaring off in
disputed waters where China wants to place the oil rig.

China and ASEAN, which includes the Philippines and Vietnam, have been negotiating a
formal code of conduct but some ASEAN states are getting impatient with the slow pace of
progress.

Aquino said Vietnam and the Philippines were pushing for the code of conduct to be
concluded quickly.

(Editing by Robert Birsel)
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Analysts Say China May Try to Use
Manmade Islands to Bolster Bid for
Economic Development
By Edward Wong•• June 19, 2014 9:09 am

China has been moving sand onto some reefs and rocks in the Spratly
archipelago of the South China Sea to create islands that can support
buildings, equipment and human habitation. The construction is stirring
anxiety in the Philippines and Vietnam, which compete with China over
territorial claims in the Spratly Islands, and raising alarms in the United
States, which sees China’s actions in the South China Sea as destabilizing.

Analysts say China could try to assert that these new islands entitle the
country to an exclusive economic zone that extends 200 miles from the
islands’ shoreline. Such a zone is defined in the United Nations Convention
on the Law of the Sea, to which China is a signatory.

But China might have a tough time convincing an international
tribunal that its new islands can generate an exclusive economic zone. A
clause under Article 60 of the convention says: “Artificial islands,
installations and structures do not possess the status of islands. They have
no territorial sea of their own, and their presence does not affect the
delimitation of the territorial sea, the exclusive economic zone or the
continental shelf.”
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The language sounds definitive, though China could argue that its new
islands are not entirely artificial, since there were reefs and rocks at the

sites before the sand dredging and land reclamation began.

In Article 121, the United Nations convention gives this definition for
an island: “An island is a naturally formed area of land, surrounded by
water, which is above water at high tide.”

Lawrence Juda, a professor of maritime affairs at the University of
Rhode Island in Kingston, said in an email, “Artificial islands, thus, do not
qualify as ‘islands’ with the consequent legal rights of those that are
naturally formed.”

If China were to use these new creations to try to claim an exclusive
economic zone, “I do not think that this claim would be legitimate or
recognized,” Mr. Juda said. “Moreover, such a claim would be
unacceptable, not only to the Philippines, but also to important maritime
states such as the United States. Acceptance of a Chinese claim to an E.E.Z.
around an artificial island would set a terrible precedent and open a
potential Pandora’s box to extensive national claims to ocean areas,
spawning a wide variety of legal and political problems.”

Perhaps not surprisingly, China has been pushing back against an
attempt by Japan, another territorial rival, to claim a continental shelf and
exclusive economic zone around a tiny atoll in another body of water. The
atoll, called Okinotorishima, sits in the Philippine Sea, east of the
Philippines and Taiwan and west of Guam. Only two knobs are visible at
high tide. As of 2012, Japan had spent $600 million to surround the atoll
with a wall of concrete, according to a report by Foreign Policy. Fishery
officials planted extra coral in the area to reinforce the appearance of an
island.

Chinese officials have argued that Okinotorishima does not qualify as
an island as defined by the United Nations convention and so cannot have a
continental shelf or generate an exclusive economic zone. In April 2012, a
United Nations commission made a partial ruling on the matter that left
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fundamental questions unanswered. A post on the blog of Herbert Smith
Freehills, a global commercial law firm, said whether Okinotorishima

officially qualifies as an island was “a distinction of considerable
significance for international law of the sea purposes, as it may determine
Japanese sovereignty claims over the surrounding continental shelf and its
potentially vast natural resources.”

This March, Asahi Shimbun, a Japanese newspaper, reported that
Japan was spending $780 million to build a port at the site. The newspaper
reported: “Although the transport ministry’s stated goal is to extract seabed
resources in the surrounding areas, observers say the harbor construction
may be intended as a warning to China, which is looking for opportunities
to weaken Japan’s control over the exclusive economic zone around the
tropical islets.”

Correction: June 19, 2014 
Because of an editing error, an earlier version of this post
misidentified the article of the United Nations Convention on
the Law of the Sea that defines an island. It is Article 121, not
21.

© 2015 The New York Times Company
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Shi Yang: Excellent Tool for Land Reclamation in Nansha 

Shi Yang: Excellent Tool for Land Reclamation in Nansha
09-13-2014  |  BBSBIAN

Various countries have paid close attention to China’s large-scale land reclamation 
construction on several islands and reefs in South China Sea. The BBC even sent reporters to 
the front line to film these island and reef construction sites claimed to be “for air force bases.”
In the photographs shown by the media, a several hundred meter-long artificial island had 
already been formed on the reef base, and many machines were engaged in construction.

Chigua Jiao [Johnson South Reef] – Chigua Dao [Johnson South Island] (image provided by 
South China Sea Research Forum)

Nansha has always been well known for its small reef bases and difficulties for personnel in 
residence. In 1988, when the People’s Liberation Army began to be permanently stationed in 
Nansha, stilted houses constructed from bamboo poles, bamboo mats, and plastic sheeting 
were known as “foxholes on the sea” because of their poor residential conditions. The 
concrete reef forts were slightly bigger, but other than the vegetable plots, there was only a 
small area for exercise; it was even too small for helicopters to land. It is impossible to create 
a few islands out of South China Sea during a short period of time without some brilliant 
tools.

February 

July 29 

South China Sea 
Research Forum 
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Shi Yang: Excellent Tool for Land Reclamation in Nansha 

Speaking of land reclamation in Nansha, most people would first think of sending out cargo 
boats from the mainland loaded with sand, rocks, or prefabricated concrete blocks to pile 
them around the beaches of Nansha. However, reclaiming land in the South China Sea, far 
from the mainland, would require millions of tons of sand and earth. Moreover, since the cost 
of land sand is far higher than sea sand, and cargo ferries with high tonnage in waters without 
docks would require loading and unloading using small boats, even though the technical 
requirements of this type of land reclamation would be low, the cost would be extremely high 
and it would be extremely inefficient, making this method inappropriate for large-scale land 
reclamation. Because of these restrictions, Vietnam could only use these methods when 
reclaiming land on reefs and islands it illegally occupied in Nansha.

First generation stilted house
 

Second generation stilted house
 

Third generation stilted house (fort). The right side 
were the remnants of the second generation stilted 

house.
Provided by Nansha Guard Squad. 
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Vietnam’s expansion of Sin Cowe Island in Nansha

Vietnam’s island construction on West Reef in Nansha

Many reef bases in Nansha have large shallow beaches that contain massive quantities of sea 
sand. The most efficient and economic method of land reclamation is to extract the sand for 
local use. Because there is so much sand, it cannot be shoveled on a small scale, but a more 
efficient operational method must be used—dredge pumping.

Dredge pumping generally refers to using dredgers to dig mud, then pumping the mixture of 
mud in the mud hopper through pipes onto land near the sea, removing water in the mud to 
reach a certain height, making the mud usable. To accelerate land reclamation in the South 
China Sea region, China mobilized many work boats and machines to participate in 
construction, even to the extent that the navy has retrofitted several landing vessels to ensure 
the quality of life of the construction team. In this squad, it is the “Tianjing,” Asia’s largest 
self-propelled cutter suction dredger, that has a decisive effect on land reclamation work.
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Front of “Tianjing”

Side view of “Tianjing”

The “Tianjing” was jointly designed by Shanghai Jiao Tong University and German company 
VOSTA LMG, and built by China Merchants Heavy Industry (Shenzhen) Ltd. Construction 
began in April 28, 2008 and was completed in 21 months. The vessel is 127 meters long and 
23 meters wide. It is currently the largest self-propelled cutter suction dredger in Asia, 
equipped with many pieces of the most advanced dredging equipment in the world; its 
installed power and dredging ability are number one in Asia and number three in the world. 
At the same time, since the vessel has unlimited sailing ability and loading and transport 
functions, it can be mobile on the high seas, and is suitable for large-scale dredging 
operations under any circumstance on the sea.

When executing dredge pumping work, the vessel can move the mixture of sand and seawater 
at a rate of 4500 cubic meters per hour as far as 6000 meters away. The amount of dredged 
and pumped sand can reach more than one hundred thousand cubic meters per day. At the 
same time, the vessel is equipped with the most powerful digging system in Asia with cutting 
power of 4000 KW, so the cutter would not be damaged by coral reefs on the reef base and 
interfere with the work.
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Shi Yang: Excellent Tool for Land Reclamation in Nansha 

The cutter at the head of “Tianjing”

Since the “cutter” at the head of “Tianjing” is such a powerful construction machine, China’s 
“violent land reclamation” has become extremely efficient. Unlike Vietnam’s method of first 
constructing dams to drain out the seawater before pouring domestic sand and earth, 
“Tianjing” directly fills the shallow beaches with sea sand, with no damming facilities and 
taking no note of minor losses through drifts.

According to information aggregated from vessel automatic identification systems, between 
September 2013 and June 2014, “Tianjing” has traveled back and forth among Huayang Jiao 
[Cuarteron Reef], Yongshu Jiao [Fiery Cross Reef], Chigua Jiao [Johnson South Reef], 
Dongmen Jiao [Hughes Reef], and Nanxun Jiao [Gaven Reefs]. Work was done in turns to 
elevate efficiency, for a total of 193 days. During this period, from December 2013 to now 
was a peak operational period of “Tianjing” in Nansha. It traveled among the five reef bases 
and worked for a total of 174 days. Based on 4500 cubic meters of pumped sand per hour, 
“Tianjing” dredged and pumped over ten million cubic meters of sand and water at the five 
islands in Nansha; this is approximately equal to the amount of concrete used in three Hoover 
Dams.

Tianjing’s worksite at Chigua Jiao

[illegible] 
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Shi Yang: Excellent Tool for Land Reclamation in Nansha 

After reclamation, heavy machinery such as trucks, diggers, and forklifts have arrived on 
Chigua Jiao

Four cement towers have been erected on Chigua Jiao; a fishing boat parked nearby can be 
seen 

At the same time, China has continuously engaged in another major land reclamation project 
in Xisha. This February, “Tianqi” dredger and a 20-cubic-meter grab dredger were 
photographed while dredging at the harbor for Yongxing Dao [Woody Island]. “Tianqi” is the 
largest non-self-propelled cutter suction dredger in Asia, constructed by Qianjin Shipbuilding 
Factory in Qingdao in April 2008. Its stated production capacity was 4500 cubic meters/hour 
and can expel sand as far as 6300 meters away; the pumping ability is actually stronger than 
the “Tianjing.” The vessel is wave-resistant, and can dig clay, compacted sand, gravel, and 
rocks. It is perfect for land reclamation at Yongxing Dao, which requires a great deal of sand 
but not frequent movement.
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Shi Yang: Excellent Tool for Land Reclamation in Nansha 

Photograph published by the Vietnamese media, showing “Tianqi” and the 2000-ton dredger 
at work

“Tianqi” dredger undertaking dredging work in Xisha

As for why land reclamation work only attracted media attention recently, on one hand, 
because the dredge-and-pump stage in land reclamation in Nansha is largely complete, a great 
number of construction personnel and machinery have arrived on the island for construction, 
and the scale and purposes of the artificial islands have elicited vigilance or even anxiety 
from surrounding countries of certain types that covet resources in Nansha. On the other hand,
the months-long “Haiyang Shiyou 981 oil platform standoff” since this May has attracted 
attention from various parties.
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Shi Yang: Excellent Tool for Land Reclamation in Nansha 

In less than one year, from stilted houses to islands (images provided by South China Sea 
Research Forum; the top set shows the fort, the bottom set are recent photographs after land 
reclamation)

On the issue of developing the islands and reefs, China has always maintained the greatest 
degree of restraint. However, Vietnam and the Philippines have continuously violated the 
Declaration on the Conduct of Parties in the South China Sea of 2002, and have devoted 
significant effort to permanent structures and constantly constrain China. At present, the main 
reefs and islands under Chinese control have been constructed into large artificial islands that 
are several hundred meters long. The surface area and scale of land reclamation has outpaced 
that by surrounding nations altogether. In this land reclamation race involving both national 
will and ability, China has become the leader despite its late start; without a doubt, the key 
has been the advanced technologies and outstanding products from its industrial sector.

Please support independent websites. Note the article’s link in forwarding: 
http://www.guancha.cn/shi-yang/2014_09_12_266391_s.shtml

This article only represents the author’s personal views.

Source: Observer Web

Responsible editor: Chen Xuanfu

Chigua Jiao Dongmen Jiao 

Huayang Jiao Nanxun Jiao 

[illegible] 

[illegible] [illegible] 

[illegible] 
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施洋：南沙填海利器

　　中国在南海多个岛礁进行的大规模填海工程，引发多国关注。英国广播公司甚

至派遣记者亲临一线，拍摄这些据称“要建成空军基地”的岛礁工地。在媒体展示

的照片中，礁盘上已经形成了边长数百米的人工岛屿，并有不少工程机械正在施

工。

赤瓜礁—赤瓜岛（南海研究论坛供图）

南沙向来以礁盘狭小、难于驻守著称，1988年解放军开始常驻南沙时，竹竿、篾席

和塑料布搭起的高脚屋因为居住环境恶劣被戏称为“海上猫耳洞”；混凝土的礁堡

面积稍大，但除去菜地之外，空地也只有一小块操场，甚至无法起降直升机。要短

时间内在南海变出几个岛来，没有两把刷子是不行的。
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说起在南沙填海，一般人首先想到的是从大陆派出货船，运载沙土石料或混凝土预

制块填在南海浅滩周围的景象。不过，在远离大陆的南海填海造陆，所需要的沙土

量以百万吨计，加上陆沙价格远远高于海沙，无码头水域大吨位货轮需要小船卸载

等因素，使这种填海方法虽然技术门槛低，但成本极高、效率极差，对于大规模填

海来说并不适用。越南由于条件所限，在南沙非法占据的岛礁上填海时，只能经常

使用这样的手法。
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越南扩建南沙景宏岛

越南在南沙西礁填海造岛

南沙礁盘周围大多有面积广大的浅滩，里面最多的就是大量海沙，填海最有效率也

是最经济的方法就是将这些沙子利用起来，就地开采使用。如此多的海沙当然不能

用抓斗或者铲子蚂蚁搬家，而依赖于一种更有效率的作业方式——吹填。

吹填一般是指用挖泥船挖泥后，通过管线把泥舱中的泥水混合物，排放到近海陆

地，将近海淤泥填垫，排除淤泥中的水分，达到一定标高，使之具有可利用价值。

为了加快在南海区域的填海速度，中国出动了大量工程船只和机械参与施工，其规

模甚至大到海军专门改造了数艘登陆舰作为“施工队”的生活保障船。而在这支船

队中，对填海工程起着决定性作用的，便是亚洲第一大自航绞吸挖泥船“天

鲸”号。
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“天鲸”号正面

“天鲸”号侧视

“天鲸”号由上海交通大学、德国VOSTA LMG公司联合设计，招商重工（深圳）有

限公司建造，2008年4月28日开工，历时21个月建成。该船长127米，宽23米，是目

前亚洲最大的自航绞吸挖泥船，配备多种当前国际最先进的疏浚设备，装机功率、

疏浚能力均居亚洲第一、世界第三。该船同时具有无限航区的航行能力和装驳功

能，可以在远海灵活机动，适用于各种海况的大型疏浚工程。

在执行吹填作业时，该船能以每小时4500立方米的速度将海沙、海水的混合物排放

到最远6000米外，每天吹填的海沙达十多万立方米。与此同时，该船装备亚洲最强

大的挖掘系统，绞刀功率达到4000千瓦，使其不会被礁盘上的珊瑚礁损坏而影响工

作。
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“天鲸”号船首的绞刀

有了如此强劲的工程器械，中国在南沙的“暴力填海”体现出了极高的效率：与越

南先修筑围堰，排空海水后再将国内运来的沙土倒入不同，“天鲸”号直接将海沙

向浅滩吹填，没有任何的围堰设施，也不计较细小的漂散损失。

根据从船舶自动识别系统处综合来的信息，从2013年9月至2014年6月间，“天

鲸”号多次往返于南沙华阳礁、永暑礁、赤瓜礁、东门礁和南薰礁之间，通过轮流

作业提高效率，累计天数达193天。其中，2013年12月至今是“天鲸”号在南沙作

业的高峰时段，他往来于五个礁盘之间，累计工作174天，按照每小时吹填海沙

4500立方米计算，“天鲸”号在南沙五个岛礁吹填了超过1000万立方米的沙土和海

水，大约相当于3个美国胡佛水坝消耗的混凝土。

天鲸号在赤瓜礁作业现场

吹填后的赤瓜礁上已经进驻了卡车、挖掘机和铲车等重型机械
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赤瓜礁上已经竖立起四座水泥塔，近处可见一艘渔船停泊

与此同时，中国在西沙也在持续进行着规模不小的填海工程。今年2月，“天

麒”号挖泥船与一艘20立方米抓斗式挖泥船被拍摄到正在永兴岛港口进行疏

浚。“天麒”号是亚洲最大的非自航式绞吸挖泥船，2008年4月在青岛前进船厂建

造，公称生产量4500立方米/小时，排距6300米，其吹填能力甚至比“天鲸”号更

强。该船抗风浪能力强，可挖掘粘土、密实砂土、碎石土和强风化岩，对于需要大

量海沙却不需要频繁机动的永兴岛填海工程正是恰如其分。

越南媒体公布的照片，图中可见“天麒”号和2000吨挖泥船正在作业

正在西沙进行疏浚作业的“天麒”号挖泥船

至于填海工程为何直到近日才成为媒体焦点，一方面是因为目前南沙填海工作的吹
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填阶段已经基本结束，大量工程人员和机械上岛施工，人工岛屿的规模和用途都引

起了觊觎南沙资源的某型周边国家的警觉甚至不安；另一方面，则是今年5月以来

围绕“南海981”号钻井平台持续数月的海上对峙与冲突吸引了各方的注意力。

从高脚屋到岛屿，就在不到一年间（南海研究论坛供图，上组为礁堡，下组为填海

后近照）

中国在建设岛礁的问题上，一直保持了最大克制。但越南、菲律宾等却不断违反

2002年《南海各方行为宣言》 ，大搞永久性设施，不断逼迫中国。目前，中国控

制的几个南沙主要岛礁均已经建起了边长数百米的大型人工岛，其填海面积和规模

远超周边国家近年来填海的总和。在这场国家意志与能力并存的填海竞赛中，中国

一出手就得以后来居上，工业部门的先进技术和优秀产品无疑是关键。

请 支 持 独 立 网 站 ， 转 发 请 注 明 本 文 链 接 ： http://www.guancha.cn/shi-

yang/2014_09_12_266391_s.shtml

本文仅代表作者个人观点。

来源：观察者网

责任编辑:陈轩甫
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J. Hardy & S. O’Connor, “China Builds Another Island in South China Sea”, IHS Jane’s Defence Weekly (30 
Sept. 2014)





IHS Jane's has obtained satellite imagery that further illustrates the extent of China's
building of new islands in the Spratly Islands.

The latest image shows a new island on Gaven Reefs, known in the Philippines as the
Burgos Reef, in Vietnam as Dá Ga Ven and Dá Lc and in China as Nanxun Jiao and
Xinan Jiao.

China previously built a concrete platform that sat above the reef on its western side.
This structure was fortified and housed anti-air and naval gun systems, along with
communications equipment.

However, Airbus Defence and Space satellite imagery dated 31 March and 7 August
2014 shows that between these two dates a channel was cut out of the centre of
Gaven Reefs and the resultant rubble deposited to create a rectangular island that is
about 300 m by 250 m. Along with a spit that leads to the channel, about 114,000 m 2

of new land has been created.

As with Johnson South and Cuateron reefs - other sites of recent Chinese reclamation
in the Spratlys - workers have enclosed the island with a concrete sea wall.

The dredging and reclamation were most likely carried out by Tian Jing Hao , a 6,017-
tonne, 127 m-long cutter suction dredger that is believed to be the largest of its type
in the Asia-Pacific region. IHS Jane's previously reported that Tian Jing Hao was
present at Gaven Reefs from 24 May to 15 June 2014.

Based on the 7 August image, construction of the island at Gaven Reefs has not
progressed as far as that at Johnson South or Cuateron reefs. For example, there are
no piers or roll-on/roll-off (ro-ro) docks or foundations for buildings at Gaven Reefs,
although there are barracks, ISO containers and construction materials.

The seawalls at Cuateron, Gaven and Johnson South reefs all suggest that plans to
build airstrips at any of the sites are secondary to establishing the islands' structure
before typhoon season in late summer to autumn. In previous land reclamation
activities in the South China Sea, such as in the Paracel islands, China has been
content to expand each feature's footprint gradually.

COMMENT
Beijing continues to defend its right to create the islands although its logic is
sometimes impenetrable. Responding to reporters' questions at a regular press
briefing on 9 September, Chinese Foreign Ministry spokesperson Hua Chunying said:
"We have answered this question many times before, and I suppose you must be fully
aware of China's position. China asserts indisputable sovereignty over the Nansha
[Spratly] Islands and the adjacent waters, and China's activities on relevant islands
and reefs of the Nansha Islands fall entirely within China's sovereignty and are totally
justifiable."

When asked what the purpose of the recent construction was, Hua said it was "mainly
for the purpose of improving the working and living conditions of people stationed on

Country Risk

China builds another island in South China Sea
James Hardy, London and Sean O'Connor, Indiana - IHS Jane's Defence Weekly

30 September 2014
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these islands".

When a reporter noted that "given the fact that China is building new islands, there is
no way that construction on them is for improving the living conditions of inhabitants
on them", Hua replied: "I have already answered your question."

Related articles:

VIDEO: Castles made of sand: Chinese land reclamation in the South China
Sea
China advances with Johnson South Reef construction
China expands runway, harbour at Woody Island

(541 words)

Annex 738



Annex 739

Bree Feng, “China’s Naval Chief Visited Disputed Islands in the South China Sea, Taiwan Says”, New York 
Times (16 Oct. 2014)





China’s Naval Chief Visited Disputed
Islands in the South China Sea, Taiwan
Says
By Bree Feng•• October 16, 2014 5:28 am

In the latest turn in the continuing territorial disputes in the South
China Sea, Taiwan’s top intelligence official has said that the Chinese naval
chief surveyed islands in the strategic waterway where China has been
carrying out land reclamation work despite protests from other countries in
the region, Hong Kong and Taiwanese news media reported on Thursday.

Speaking at a meeting in Taipei on Wednesday of the Foreign and
Defense Committee of the Legislative Yuan, Lee Hsiangchou, the director
general of Taiwan’s National Security Bureau, said that Adm. Wu Shengli,
the commander of the Chinese People’s Liberation Army Navy, conducted a
survey of five islands in the disputed Spratly archipelago last month.
Calling the trip “unprecedented,” Mr. Lee said that Admiral Wu had made
the weeklong trip on a military ship in order to inspect the land reclamation
work that China has been conducting on the islands in recent months,
according to Takungpao, a Hong Kong newspaper.

Takungpao, as well as the Taiwanbased United Daily News, also
reported Mr. Lee as saying that President Xi Jinping of China had
personally approved the reclamation work, which alarmed Southeast Asian
nations that also claim sovereignty over the Spratly Island group when it
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was revealed earlier this year. Using a dredging vessel, China has been
slowly turning several reefs into islands. Other claimants fear that Beijing
wants to build military facilities on these land features, including an air

base, in order to strengthen its claims.

The media reports did not identify all the South China Sea islands Mr.
Lee was referring to, but, citing government reports, The Philippine Star
reported last summer that China was carrying out reclamation activities on
five reefs of the Spratly Islands that the Philippines also claims.

Mr. Lee’s comments, which were also reported on the website of the
Chinese staterun newspaper Global Times but whose substance has not
been formally confirmed by Beijing, are likely to set off new concerns about
China’s territorial aspirations in the South China Sea.

At a regional security conference in May, Defense Secretary Chuck
Hagel of the United States leveled a rare, pointed criticism at China for
what he called “destabilizing, unilateral actions” in asserting its territorial
claims in the South China Sea, including “land reclamation activities at
multiple locations.”

But it now appears that China has shrugged off these critiques and is
intent on consolidating its territorial claims in the potentially resourcerich
waters, through which around half of the world’s freight cargo passes.

China claims a large swath of the South China Sea, represented by a
ninedash line drawn from a Nationalist Chinese map in 1947. At its
southernmost point, Beijing’s claim extends hundreds of miles from the
Chinese mainland, nearly reaching the coastline of several Southeast Asian
countries. The Philippines, Vietnam, Brunei and Malaysia each claim parts
of the sea, and the claims of Taiwan, to which the Nationalist forces
retreated after their defeat in the Chinese civil war in 1949, echo those of
Beijing.

Mr. Lee’s comments came as Taipei is seeking to fortify its own claims
in the sea with new military facilities. Reuters reported on Thursday that
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Taiwan is considering bolstering its military presence in the South China
Sea by stationing ships permanently near disputed islands. The self
governing island, over which Beijing also claims sovereignty, is
constructing a $100 million dollar port on Taiping Island in the Spratlys,
where it already maintains an airstrip. Set to be completed next year, the
port will allow the Taipeicontrolled island to host 3,000ton military and
coast guard vessels.

At the meeting on Wednesday, Mr. Lee also said that Admiral Wu had
overseen Chinese troop drills at Yongshu Island in the Spratly archipelago.
Internationally known as Fiery Cross Reef, the site is about 740 nautical
miles south of the Chinese mainland and serves as the administrative and
military headquarters of China’s Spratly Island claims. It is home to about
100 troops.

Despite the criticism, it seems that China has continued to assert its
claims through what some analysts have dubbed a “salamislicing”
approach, even as it calls for talks on joint development of the seas and says
navigational safety will not be threatened. Earlier this year, the Chinese
government said it would offer financial subsidies to fishermen who live in
the Spratly and Paracel islands of the South China Sea.

Last spring, protests broke out in several cities in Vietnam after China
deployed a deepwater oildrilling platform near an island grouping off
Vietnam’s coast that is controlled by China but claimed by Vietnam.

© 2015 The New York Times Company
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“Chinese Land Reclamation at 7 South China Sea Islands, Taiwan is Concerned That This Will Adversely 
Impact the Defense Work at Itu Aba Island”, 360doc.com (21 Oct. 2014)





 

  

Chinese land reclamation at 7 South China Sea Islands has expanded from 1,000 square 
meters to 180,000 square meters. Taiwan is concerned that this will adversely impact the 
defense work at Itu Aba Island.

Archived by: Du Mingyuan

October 22, 2014 Read: 10245 Forward: 1

Chinese Land Reclamation at 7 South China Sea Islands, Taiwan is Concerned That 
This Will Adversely Impact the Defense Work at Itu Aba Island

[…]

Itu Aba Island, under the control of the Taiwanese government, has begun harbor construction; the 
image is a projection of the completed construction. Source of image: China Times News of Taiwan.

[General report from www.huanqiu.com] Taiwan’s China Times reports that starting from this 
year, Mainland China has begun to conduct large-scale land reclamation at several reefs and islands in 
the South China Sea, surrounding Itu Aba Island. Taiwan’s “national security” authorities are paying 
close attention. According to earlier reports, Taiwan’s “Director-General of the National Security 
Bureau” Lee Hsiang-chou admitted at Taiwan’s “Legislative Yuan” that he was “very worried.” He 
stated that at present, of the Mainland Chinese land reclamation operations at the 7 islands in the 
South China Sea, 5 were approved by the supreme leaders, with the goal of “fortification of small 
islands” and “creation of bases from large islands.”

Lee Hsiang-chou stated that, as an example, “Huayang Reef” was only 1,000 square meters
last March, but by July of this year it was 140,000 square meters, and 180,000 square meters at the 
end of September.

Lee Hsiang-chou said that in late September, the naval commander of the People’s Liberation 
Army unprecedentedly took one week to inspect the land reclamation work conducted at these islands, 
even inspecting simulation of combined army, navy and air force military operations at Fiery Cross 
Reef. This was used to demonstrate that China has had comprehensive strategic plans for the South 
China Sea.

According to reports, Kuomintang “legislator” Lin Yu-fang, who has long been concerned 
with the situation in the South China Sea, stated that Johnson South Reef, Hughes Reef, Gaven Reef,
and Cuarteron Reef have formed a “surrounding formation” for Itu Aba Island. Some foreign officials 
also believe that after completion of Cuarteron Reef, Johnson South Reef and Gaven Reef, China will 
announce the establishment of the “South China Sea Air Defense Identification Zone.”

Lin Yu-fang stated that Johnson South Reef, Hughes Reef, and Gaven Reef have not only 
“surrounded” Itu Aba Island, but also become “closer and closer” in terms of their distance to Itu Aba
Island. Johnson South Reef is 70 kilometers to the south of Itu Aba Island, Hughes Reef is 57 
kilometers to the southeast, and Gaven Reef is only 30 kilometers to the southwest of Itu Aba Island.
Regardless of whether the ultimate aims of Chinese land reclamation are large radar stations, docks, 
or airstrips, it would result in a “severe impact” on the defensive work at Itu Aba Island.
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Chinese naval officers stationed at Fiery Cross Reef cheering in front of the sovereignty monument.

[Report from Huanqiu.com reporter Li Botao] In summary of reports from the Taiwanese 
media, since this June China has actively conducted land reclamation work at Fiery Cross Island of 
the Nansha Islands. Fiery Cross “reef” has not only become Fiery Cross “island,” with its latest 
surface area increasing from 0.081 square kilometers to almost 1 square kilometer (0.96 square 
kilometers). From a reef that was submerged at high tide, it has surpassed Itu Aba Island, with 0.5 
square kilometers [exposed at high tide] and is under the de facto control of the Taiwanese 
government. It has become “the biggest island among Nansha Islands,” and the fifth largest island in 
the South China Sea, only after Woody Island, Pratas Island, Lincoln Island, and Triton Island.

Taiwanese media stated by reference to Guancha.cn that in the last year, China has engaged in 
large-scale land reclamation to expand several islands and reefs in the South China Sea, including 
Johnson South Reef, Cuarteron Reef, Gaven Reef, and their nearby sea regions. Large groups of 
construction workers have appeared and they have rapidly advanced construction progress. Among 
these, “Fiery Cross Reef” of Sansha, Hainan Province, is strategically important in terms of 
geographical location, with a greater reef platform, it has no enemy-occupied bases within a 70
kilometer radius, thus it has become an important island for land reclamation construction in this 
round.

According to reports, Fiery Cross Island is centrally located among South China Sea islands, 
at the midway point between Union Banks and Reef and London Reefs, approximately 740 nautical 
miles from China, 560 nautical miles from Yulin Port of Hainan Island; thus, its geographical location
is very important. In 1988, China decided to construct a manned marine observation station at Fiery 
Cross Reef, and afterwards constructed a helipad, a 4000-ton harbor, a two-story building, and a 500 
square meter vegetable shack; this can hold 200 naval soldiers of the People’s Liberation Army. There 
are currently no civilians residing on Fiery Cross Reef.

According to Chinese military experts, the ultimate surface area of Fiery Cross Island, serving 
as the Chinese administrative and military command center in the Nansha Islands, will be 2 square 
kilometers. A large military airstrip will be constructed, then after land reclamation at Johnson South 
Reef and other islands is complete, the “South China Sea Air Defense Identification Zone” can be 
established. Afterward, the People’s Liberation Army will deploy “HQ-9” air defense missiles and 
“YJ-62” anti-ship missiles there, expanding defense fighter aircraft, rapid landing crafts and yachts to 
strengthen responses against countries such as Vietnam and the Philippines.

According to reports, originally, among Nansha Islands, only four islands including Itu Aba
Island, Spratly Island, and Thitu Island could allow for take-off and landing by large military aircraft. 
In 1988, after Chinese and Vietnamese engagement in naval warfare at Johnson South Reef in the 
Nansha Islands, the Vietnamese and Philippine militaries both strengthened the maintenance and 
construction at key islands under their occupation. If a situation arises in the South China Sea, and the 
People’s Liberation Army engages in military operations there, fighter jets departing from Hainan 
would have to fly nearly 1000 kilometers before they arrive.
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Chinese military expert Song Zhongping provided his analysis. Fiery Cross Island is about 
110 kilometers from Spratly Island, 550 kilometers from Malaysia, and 550 kilometers from the 
Philippines. This distance is the current range for warfare of all its mainstream fighter jets. The air 
force base constructed at Fiery Cross Island in the future would give China substantive control over 
the air space in South China Sea; if J-11 can take off from Johnson South Reef, the entire South China 
Sea can become the scope for military operations. This is the reason that China is actively 
constructing a military airstrip at Johnson South Reef. If the landing spots on the other reefs can be 
connected, it would create a naval and air force military base that would be difficult to counter.
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大陆南海7岛填海造陆由1000平方米已达18万平方米。 台担心严重冲
击太平岛防务

收藏人：杜铭源

大陆南海7岛填海造陆 台担心严重冲击太平岛防务

台当局控制的太平岛码头兴建工程已启动，图为完工后示意图。 图片来源：台湾《中时电子

报》

【环球网综合报道】台湾《中国时报》报道称，中国大陆从今年开始，在南海多个岛礁进行

大规模填海造陆，对太平岛形成“包围之势”，台“国安”单位相当重视。据早前报道，台“国安

局长”李翔宙曾在台“立法院”坦言“非常担心”，称大陆目前在南海7个岛礁所进行的填海造陆作

业，有5个是由最高领导人核定的，目标是“小岛堡垒化”和“大岛阵地化”。

李翔宙表示，以“华阳礁”为例，去年3月还只有1000平方米，到今年7月已经有14万平方

米，到9月底已达18万平方米。

李翔宙说，解放军海军司令在9月下旬，史无前例地用一星期时间，逐岛视察这些岛礁的填海

造陆工程，还在永暑礁视察三军联合作战想定的操演，借此宣示中国大陆在南海已经有全盘的战

略规划。

报道称，长期关心南海局势的国民党“立委”林郁方指出，包括赤瓜礁、东门礁、南熏礁和

华阳礁，对太平岛已呈现“包围态势”。有外国官员还认为，在华阳礁、赤瓜礁和南熏礁完工

后，大陆就会宣布设立“南海防空识别区”。

林郁方表示，赤瓜礁、东门礁和南熏礁不仅已经对太平岛形成“包围”，与太平岛的距离更

是“一个比一个近”，赤瓜礁在太平岛南方70公里、东门礁在东南方57公里，南熏礁更是在太

平岛西南方只有30公里。不论中国大陆最后填海的目的是大型雷达站、码头或跑道，对太平岛的

防务势将造成“严重的冲击”。

2014-10-21 09:56:00 环球网 分享 639 参与

2014-10-22 | 阅：10245   |  分享转：1  | 来源
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驻守在永暑礁的大陆海军官兵在主权碑前欢呼。

【环球网综合报道 记者李柏涛】综合台媒媒体报道，大陆自今年6月起，积极进行南沙群岛

永暑岛填海造陆工程，永暑“礁”不但变身永暑“岛”，其最新面积从0.081平方公里已逼近1平

方公里(0.96平方公里)，从一个会随潮水淹没的礁石，一举超过台当局实际控制、面积0.5平方公

里的太平岛，成为“南沙第一大岛”，也是南海诸岛第5大岛，仅次于永兴岛、东沙岛、东岛、中

建岛。

台媒引述观察者网的报道称，最近一年来大陆大规模填海扩建南海多个岛礁，包括赤瓜礁、

华阳礁、南熏礁及其附近海域，均出现大批工程人员，施工进展极迅速。其中隶属海南省三沙市

的“永暑礁”由于地理位置险要，且有较大礁盘，周边70公里半径也没有密切靠近的敌占据点，

因此成为本轮填海工程的重点建设岛屿。

据悉，永暑岛位于南沙群岛中部，九章群礁和尹庆群礁的中点，距大陆约740海里，据海南

岛榆林港560海里，地理位置重要。1988年大陆决定在永暑礁建一座有人驻守的海洋观测站，随后

搭建一个直升机平台、一个4000吨级码头、一座2层楼房和一个500平方米蔬菜棚，约可容纳200名

解放军海军驻守，目前无平民居住。

据大陆军事专家透露，作为大陆在南沙的行政与军事指挥中心的永暑岛最后面积将达2平方

公里，并将兴建大型军用机场，待赤瓜礁等造陆工程完成后，就可划设“南海防空识别区”。解

放军之后将在此部署“红旗-9”型防空导弹和“鹰击-62”反舰导弹，并且扩大驻防战机、快速登

陆艇和快艇部队，加强应对越南、菲律宾等国。

报道称，原本在南沙群岛中，仅有太平岛、南威岛、中业岛等4个岛屿，可供大型军机起降。

1988年中越在南沙赤瓜礁发生海战后，越军、菲军皆加强对占领核心岛礁的维修和建设。一旦南

海有事，解放军在南海作战，战机从海南起飞，需要近1000公里才能飞到。

大陆军事专家宋忠平分析，永暑岛距离南威岛约110公里、距离马来西亚约550公里，距离

菲律宾约550公里，此距离是大陆目前所有主力战机全程火力打击范围，永暑岛未来建成的空军

基地将能使大陆实质控制南海空域;歼11如果从赤瓜礁起飞，也可以将整个南海纳入作战范围。所

以大陆目前积极在赤瓜礁兴建军用机场。如果和其他礁石上泊地结合起来，那将构成一个难以对

付的海空军基地。
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[…]

Great News on Chinese Island Construction in South China Sea: Construction has 
begun on Mischief Reef

Time: 2015-01-22 14:43 Source: Global Military Web Clicks: Loading ___ times

According to the latest news, a Ninghai Tuo Tugboat 4002 dragged the Tianbin 6 non-self-
propelled cutter suction dredger with 3500 m3/h production capacity into Subi Reef; a
Ninghai Tuo Tugboat 5001 dragged a Tiankai non-self-propelled cutter suction dredger with 
4000 m3/h production capacity into Mischief Reef.

Recently, there has been more good news on the Chinese construction of artificial islands in 
the South China Sea. Since the “Tianbin 6” has joined, Chinese island construction in South 
China Sea has improved by leaps and bounds!

According to the latest news, a Ninghai Tuo Tugboat 4002 dragged the Tianbin 6 non-self-
propelled cutter suction dredger with 3500 m3/h production capacity into Subi Reef; a
Ninghai Tuo Tugboat 5001 dragged a Tiankai non-self-propelled cutter suction dredger with 
4000m3/h production capacity into Mischief Reef.

This shows that construction will also begin at Mischief Reef. This is another encouraging 
piece of news for China! We are the movers of nature, and our goal is to move the roof of the 
world to the South China Sea.

Tianbin 6

Nature is showing us its wondrous works again. It seems that we can create more spots to 
first ensure long-term full coverage of the South China Sea by the China Coast Guard and the 
fishery administration, then continuously add military deployment, and ultimately develop 
key reefs and islands into military bases.
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[…]

Mischief Reef in South China Sea

The island of utmost importance in the South China Sea is Fiery Cross Island. Next, I will 
show you the secret of military deployment at Woody Island and Fiery Cross Island!

Woody Island in Xisha Islands originally had a surface area of 2.13 square kilometers. After 
this expansion, it should be above 3 square kilometers. After Fiery Cross Reef of the Spratly
Islands is expanded into Fiery Cross Island, it will also be around 3 square kilometers. What 
can we do with these brother islands of 3 square kilometers that are 800 kilometers apart?

From what I can imagination, each island can be equipped with eight J-10 aircrafts or Su-27
fighter aircrafts, more than four Y 8/9 special aircrafts, and several helicopters, with their 
daily tasks being air defense, anti-submarine, reconnaissance, patrolling, and transport. In 
emergency situations, the equipment can be augmented on a temporary basis.

[…]

中国南海填岛传大好消息：美济礁动工了

时间:2015-01-22 14:43来源:环球军事网 点击:加载中 次
据最新消息：宁海拖4002拖船拉着生产能力3500m3/h的天滨6号非自航绞吸式挖泥船进入渚碧
礁;宁海拖5001拉着生产能力4000m3/h天凯号非自航绞吸式挖泥船进入美济礁。

近日，中国南海填岛又有好消息传来，自从“天滨6号”的加入，中国在南海的填岛造陆可谓
是如虎添翼!

据最新消息：宁海拖4002拖船拉着生产能力3500m3/h的天滨6号非自航绞吸式挖泥船进入渚碧
礁;宁海拖5001拉着生产能力4000m3/h天凯号非自航绞吸式挖泥船进入美济礁。

这就说明美济岛也要开始动工了，这对中国来说又是一个振奋人心的消息!我们是大自然的搬
运工,我们的目标是把世界屋脊搬到南海。

天滨6号

大自然又要为我们展示它的鬼斧神工了。看来是先多点开花，先确保海警渔政南海海域全覆
盖并长期存在，之后再不断增加军事部署，最终将重点岛礁发展成军事基地。

Page 1 of 2中国南海填岛传大好消息：美济礁动工了_环球军事网
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南海美济礁

而南海的重中之重就是永署岛，下面笔者就来为你揭秘永兴岛和永署岛军事部署!

西沙永兴岛原面积2.13平方公里，本次扩建后应该在3平方公里以上;南沙永署礁本次扩建成
永署岛后，面积也在3平方公里左右;这两个相距约800公里的3平方公里的兄弟小岛，可以干
什么呢?

按照笔者的想象，每个岛上可常驻8架歼10或苏27系列歼击机，4架以上的运8/9特种飞机，若
干直升机，日常任务是执行防空、反潜、侦察巡逻、运输等，非常时期可视需要短期增加配
备。
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World / Asia

China's man-made islands in disputed
waters raise worries

By David S. Cloud • Contact Reporter

f t

Chinese dredging has created a new island nearly 2 miles long and several hundred yards wide

JANUARY 28, 2015, 4:00 AM | REPORTING FROM WASHINGTON

hina is rapidly building five manmade islands from tiny reefs and shoals in the

South China Sea, U.S. officials say, sparking concern that Beijing is growing more

assertive in the disputed waters even as the United States boosts its own forces in the

western Pacific.

Dredging around Fiery Cross Reef, a former outcropping in the Spratly Islands, over the last

year has created a new island nearly 2 miles long and several hundred yards wide.

U.S. officials say it is large enough for China to build its first airstrip in the remote archipelago,

one long enough for most of its combat and support aircraft. Satellite photos also reveal a small

port under construction.

U.S. officials worry that the buildup indicates a Chinese push to establish de facto control over

the resourcerich waters and islets also claimed by the Philippines, Malaysia, Taiwan, Brunei

and Vietnam.

Article continues below 

Except for Brunei, those nations all maintain small airstrips or symbolic military outposts in the

Spratlys, but the Chinese military dwarfs others in the region and could undermine the tense

status quo. Confrontations have broken out over fishing, oil and gas drilling and military

maneuvers in recent years.

Article continues below 

India is the latest country to express alarm about Beijing's growing military clout, partly

because the Chinese navy has sent nuclear submarines into the Indian Ocean, rattling New
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Delhi's defense community.

During a threeday visit to New Delhi that ended Tuesday, President Obama signed a joint

statement with Indian Prime Minister Narendra Modi calling for "safeguarding maritime

security and ensuring freedom of navigation and overflight throughout the region, especially in

the South China Sea." They urged all parties "to avoid the threat or use of force."

Article continues below 

White House aides portrayed Obama's trip as a way to emphasize his attempt to focus more

military and other resources on Asia and the western Pacific, a pivot intended in part to offset

China's influence. The Pentagon has sent more warships and troops to the region and has

forged closer military ties with several of China's neighbors.

A militarygrade airstrip and dredged harbor on Fiery Cross Reef, which lies on the western

edge of the Spratly archipelago, clearly would expand China's ability to operate in an area

considered a potential tinderbox. Land reclamation is also underway at Johnson South Reef,

Johnson North Reef, Cuarteron Reef and Gaven Reef.

"China appears to be expanding and upgrading military and civilian infrastructure —

including radars, satellite communication equipment, antiaircraft and naval guns, helipads

and docks — on some of the manmade islands," according to a report last month by the U.S.

China Economic and Security Review Commission, which was set up by Congress.

Beijing insists the reclamation projects are an internal matter taking place on Chinese territory,

and recently said it needs a base in the South China Sea to support radar and intelligence

gathering. It has rebuffed regional demands to submit to international arbitration to resolve the

maritime and territorial disputes.

The White House has refused to take sides in the territorial disputes, calling for a halt in all

provocative activities. But the Obama administration faces growing pressure from allies to push

back any Chinese effort to establish a permanent offshore military presence in the contested

area.

Pentagon officials and the State Department repeated those demands in the last week, urging

China to halt the islandbuilding projects.

"We call on China to clarify their reclamation intentions" and "to cease these largescale

reclamation activities, recognize how they are increasing regional tensions, and pursue

diplomatic alternatives," said Lt. Col. Jeffrey Pool, a Pentagon spokesman.

"They're reclaiming land in shoals and rocks in sensitive areas whose sovereignty is contested,"

Assistant Secretary of State Daniel R. Russel said at a Jan. 21 news conference in Manila. "We
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think there is a powerful case to be made for the maximum exercise of restraint."

Evan P. Garcia, a senior Philippine diplomat, told reporters the islandbuilding "is not helpful

in terms of finding a way forward.... It's so frustrating."

In late 2013, China's Defense Ministry sparked deep unease when it warned that it would take

"defensive emergency measures" against foreign aircraft that did not give notification before

entering an airdefense identification zone that Beijing had declared off its coast.

In response, the Pentagon sent a pair of unarmed B52s over the East China Sea to challenge

the Chinese claim. The crisis was defused when China backed down and signaled it would not

endanger the lives of pilots and passengers.

Pentagon officials were furious in August when a Chinese fighter jet did a barrel roll over a U.S.

Navy P8 Poseidon surveillance aircraft over the South China Sea, and the White House called

the incident a deliberate provocation. In 2001, a Chinese fighter jet collided with a Navy EP3

surveillance plane, forcing it to make an emergency landing on nearby Hainan island.

At the same time, the Chinese military still faces severe limitations. Most of its fighter aircraft

lack the range to patrol over the Spratly Islands, which lie more than 600 miles from China's

nearest air base and more than 400 miles from a Chinese airstrip in the Paracel Islands at the

northern end of the sea, according to the report by the congressional commission.

Its navy similarly has a limited ability to operate in open waters for long periods because it lacks

offshore bases for refueling and resupply, according to U.S. officials who requested anonymity

because of the sensitivity of discussing China's military. China launched its first aircraft carrier

in 2012, but the ship is not expected to be capable of flight operations until 2016, at the earliest.

A senior Chinese military official said in November that Chinese leaders decided to expand a

military presence in the South China Sea after participating in the multinational search for

Malaysia Airlines Flight 370, which disappeared March 8 while flying from Kuala Lumpur to

Beijing with 239 people aboard.

The pilots made their last voice contact over the South China Sea, although the search soon

expanded to the vast reaches of the southern Indian Ocean. Debris from the missing jet still has

not been found.

"There is a need for a base to support our radar system and intelligencegathering activities,"

Jin Zhirui of the Chinese air force headquarters told reporters at the Xiangshan Forum, a

Beijing national security conference, according to news reports.

The search "made us realize we lacked sufficient air force capabilities in the South China Sea,"

Jin said. "There is a need for a base of operations in the South China Sea for state security and
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to protect national interests."

China is unlikely to build a major military base in an area regularly hit by typhoons, said Jeffrey

Engstrom, an Asia security expert at Rand Corp., a Santa Monicabased think tank. But, he

said, the "manmade islands would be useful for establishing presence and limited power

projection in the South China Sea."

Times staff writer Julie Makinen in Beijing contributed to this report.
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Manuel Mogato, “Manila says China starts dredging at another reef in disputed waters”, Reuters (5 Feb. 
2015)





Related: WORLD, CHINAWorld | Thu Feb 5, 2015 6:40am EST

Manila says China starts dredging at another reef in
disputed waters
MANILA | BY MANUEL MOGATO

China has started dredging around the disputed Mischief Reef in the South China Sea, a
Philippine navy commander said on Thursday, signalling Beijing may be preparing to
expand its facilities in the area.

Last year, Chinese President Xi Jinping tried to set Southeast Asian minds at ease over
the country’s regional ambitions, but Beijing's reclamation work in the Spratlys
underscores its drive to push claims in the South China Sea and reassert its rights.

China has already undertaken reclamation work on six other reefs it occupies in the
Spratlys, expanding land mass five-fold, aerial surveillance photos show. Images seen by
Reuters last year appeared to show an airstrip and sea ports.

China has claims on almost the entire South China Sea, which is believed to have rich
deposits of oil and gas. Brunei, Malaysia, the Philippines, Vietnam and Taiwan also have
claims on the sea where about $5 trillion of ship-borne trade pass every year.

Rear Admiral Alexander Lopez, commander of the Philippine military's western command,
told reporters on Thursday a Chinese dredging ship was spotted at Mischief Reef, about
135 km southeast of the island of Palawan.

"We don't know what they plan to do in Mischief," he said. "They have long been doing
that, only that it was Fiery Cross that got a lot of attention because that was on a bigger
scale."

IHS Jane's said in November images it had obtained showed the Chinese-built island on
the Fiery Cross Reef to be at least 3,000 metres (1.9 miles) long and 200-300 metres
(660-980 ft) wide.

Lopez did not say when China started the dredging work or give any details on the extent
of reclamation at Mischief Reef, saying only the work had been "substantial".

Surveillance photos that were taken of Mischief Reef last October showed no reclamation
work in the area.

The photos, seen by Reuters, showed two structures, including a three-storey building
sitting on an atoll, equipped with wind turbines and solar panels.

China occupied Mischief Reef in 1995, building makeshift huts, which Beijing claimed
provided shelter for fishermen during the monsoon season. But, China later built a garrison
in the area, deploying frigates and coast guard ships.

In 2002, Southeast Asian states agreed with China to sign an informal code of conduct in
the South China Sea to stop claimant states from occupying and constructing garrisons in
the disputed Spratlys.
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Last year, the Philippines and Vietnam protested China's reclamation work as a violation of
the informal code.

North of Mischief Reef, China on Thursday defended the actions of a coast guard vessel in
the Scarborough Shoal after the Philippines accused it of ramming three fishing boats.

"China's coast guard sent a dinghy to drive them away and slightly bumped one of the
fishing vessels," Chinese Foreign Ministry spokesman Hong Lei said at a daily news
briefing in Beijing.

"We ask that the Philippines strengthen education and indoctrination of its fishermen to
prevent such incidents from happening again."

A Philippine military spokesman, Colonel Restituto Padilla, described China's action as
"alarming" saying the local fishermen were trying to seek shelter due to bad weather.

(Additional reporting by Aubrey Belford in Bangkok and Sui-Lee Wee in Beijing; Editing by
Nick Macfie and Jeremy Laurence)
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Manuel Mogato, “Manila urges Beijing to halt reclamation work on Mischief Reef”, Reuters (6 Feb. 2015)





Related: INDUSTRIALSIndustries | Fri Feb 6, 2015 7:31am EST

Manila urges Beijing to halt reclamation work on
Mischief Reef
MANILA
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The Philippines strongly urged China to stop reclamation work on a disputed submerged
reef within its exclusive economic zone in the South China Sea, the foreign ministry said on
Friday.

A Philippine navy commander said on Thursday that China had started dredging around
the disputed Mischief Reef, signalling Beijing may be preparing to expand its facilities in
the area.

"We strongly urge China to desist from its reclamation activities at Panganiban Reef," the
foreign ministry said in a statement, referring to Mischief reef by its Philippine name.

"Under the U.N. Convention on the Law of the Sea, the Philippines has exclusive right to
authorise construction of artificial islands, installations or other structures in the vicinity of
Panganiban Reef."

China claims the entire South China Sea, believed to be rich in oil and gas deposits.
Brunei, Malaysia, the Philippines, Taiwan and Vietnam also have claims on the sea where
about $5 trillion of ship-borne trade annually.

Beijing has already undertaken reclamation work on six other reefs it occupies in the
Spratlys, expanding land mass five-fold, aerial surveillance photos show. Images seen by
Reuters last year appeared to show an airstrip and sea ports.

"China's reclamation activities constitute a flagrant violation of these rights and increase
tensions in the region," Charles Jose, a foreign ministry spokesman. He said the activities
were a violation of an informal code between China and Southeast Asian states.

China occupied Mischief Reef in 1995, building makeshift huts, which Beijing claimed
provided shelter for fishermen during the monsoon season. But, China later built a garrison
in the area, deploying frigates and coast guard ships. (Reporting by Manuel Mogato;
Editing by Jeremy Laurence)
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China’s mischief: Expansion, reclamation
Inquirer Southern Luzon

By: Redempto D. Anda, February 7th, 2015 03:25 AM

Map showing the disputed areas in the West Philippine Sea (south China Sea), including the
Spratlys Islands and Scarborough Shoal. AFP

PUERTO PRINCESA CITY, Philippines—China has deployed a dredging
ship at the disputed Panganiban Reef (Mischief Reef) and is doing
“substantial” reclamation in the partially submerged area, signaling Beijing
may be preparing to expand its facilities there, according to the military
command that is directly in charge of securing the country’s maritime
interests in the West Philippine Sea.

China has been earnestly conducting dredging activities at Panganiban Reef
—a Philippine-claimed area in the Spratly group of islands, which Beijing
occupied in the mid-1990s —similar to earlier reported land reclamation
work in other areas of the Spratlys, said Rear Admiral Alexander Lopez,
chief of the Western Command (Wescom) of the Armed Forces of the
Philippines.

“We don’t know what they plan to do in Mischief. It is already a garrison to
begin with and far from being just a fisherman’s shelter, which was what
(China) claimed when they first occupied it,” Lopez said.

ADVERTISEMENT
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Aerial photos

Lopez did not say when China started the dredging work or give any details
on the extent of reclamation at Panganiban Reef, saying only the work had
been “substantial.”

He said the Navy has taken aerial photographs of the reclamation activities
at Panganiban Reef but that his command was not authorized to release
those photos.

But Lopez said the physical change in Panganiban Reef since the dredging
“has been substantial.”

He said Panganiban Reef has been functioning as a base for Chinese
frigates that have been patrolling the area.

Note verbale

Panganiban Reef, one of the rocky islets in the Spratlys archipelago that is
being claimed by the Philippines as it lies just 135 kilometers southeast of
Palawan and within the country’s exclusive economic zone (EEZ) and its
continental shelf, was taken over by the Chinese in 1995 over the protests of
the Philippines even as Beijing claimed that they only intended to build
shelters for Chinese fishermen that visit the area.

The Department of Foreign Affairs (DFA) on Friday said it has already
lodged a protest with China concerning the land reclamation activities at
Panganiban. It said the protest was included in the note verbale that it
handed last Wednesday to Chinese Embassy representatives which also
expressed the Philippines’ strong objection to the stepped-up Chinese
building activities at Kagitingan Reef (Fiery Cross Reef), also part of the
Spratlys, accusing China of planning to build an airstrip on top of land
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dredged from around the area, in violation of previous international
agreements.

“China’s reclamation activities constitute a flagrant violation of [the
Philippines’ exclusive right to authorize construction of artificial islands,
installations or other structures in the vicinity of Panganiban Reef under the
United Nations Convention on the Law of the Sea] and increase tensions in
the region,” the DFA said.

China has claims on almost the entire South China Sea, which is believed to
have rich deposits of oil and gas. Brunei, Malaysia, the Philippines, Vietnam
and Taiwan all have sovereignty claims on the sea and its mostly
uninhabited islands that is a marginal part of the Pacific Ocean where about
$5 trillion of ship-borne trade pass every year.

6 other reefs

Last year, Chinese President Xi Jinping tried to set Southeast Asian minds
at ease over the country’s regional ambitions, but Beijing’s reclamation work
in the Spratlys underscores its drive to push claims in the South China Sea
and reassert its rights.

China has already undertaken reclamation work on six other reefs it
occupies in the Spratlys, expanding land mass five-fold, aerial surveillance
photos show. Images seen by Reuters last year appeared to show an
airstrip and sea ports.

Surveillance

IHS Jane’s said in November images it had obtained showed the Chinese-
built island on the Kagitingan Reef to be at least 3,000-meters long and 200-
to 300-meters wide.

Surveillance photos that were taken of Panganiban Reef last October
showed no reclamation work in the area.

The photos, seen by Reuters, showed two structures, including a three-story
building sitting on an atoll, equipped with wind turbines and solar panels.

In 2002, Southeast Asian states agreed with China to sign an informal code
of conduct in the South China Sea to stop claimant states from occupying
and constructing garrisons in the disputed Spratlys.

Last year, the Philippines and Vietnam protested China’s reclamation work
as a violation of the informal code.

PH fishing boats rammed

Just last Thursday, the Philippines accused China of ramming Filipino
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fishing boats off the disputed (Panatag Shoal) Scarborough Shoal, north of
Panganiban Reef, and demanded that Beijing respect its sovereignty over
the potential flash-point territory.

The DFA said it had sent two notes of protest over the Jan. 29 incident off
Panatag Shoal, as well as the removal of critically endangered giant clams
by Chinese fishermen in the area a week earlier.

China’s foreign ministry immediately fired off a stern rebuke and defended
the actions of its coast guard vessel, claiming that the Filipino fishing vessels
were “illegally lingering” in the waters surrounding Panatag Shoal, prompting
its coast guard to send a dinghy “to drive them away and slightly bumped
one of the fishing vessels.”

A Philippine military spokesperson, Col. Restituto Padilla, described China’s
action as “alarming” saying the local fishermen were trying to seek shelter
due to bad weather.

Creeping invasion

China has controlled Panatag Shoal, a rich fishing ground in the South China
Sea (referred to as the West Philippine Sea by the Philippines) 220
kilometers west of Luzon, since 2012 following a tense standoff between the
Philippine Navy and Chinese maritime patrol vessels.

The Philippines has alleged that China’s actions in the South China Sea
were part of a creeping invasion and has asked a United Nations arbitration
panel to rule on its maritime disputes with Beijing which has refused to
participate in the proceedings.

China occupied Panganiban Reef in 1995, building makeshift huts, which
Beijing claimed provided shelter for fishermen during the monsoon season.
But it later built a garrison in the area, deploying frigates and coast guard
ships.

“China intends to seize as much of the South China Sea as possible,” said
Michael Tkacik, a security specialist with the Texas-based Stephen F. Austin
State University, in a security forum in Manila on Wednesday.

Sparring over islands, shoals and outcrops might drag China into conflict
with another superpower, the United States, a longtime military ally of the
Philippines, he warned. With reports from AFP and Christine Avendaño

RELATED STORIES

DFA tells China: Stop harassing Filipino fishermen
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Philippines protests China land reclamation
at another reef

Associated Press

February 10th, 2015 07:27 PM

Graphic on contested claims in the South China Sea.

MANILA, Philippines— The Philippines has protested Chinese land
reclamation at a disputed reef in the South China Sea, saying it violates
Manila’s exclusive economic zone.

Foreign Affairs Department spokesman Charles Jose said Tuesday a
diplomatic protest was handed to a Chinese Embassy representative on
Feb. 4 urging Beijing to stop the land reclamation at Panganiban Reef, also
called Mischief Reef.

China occupied the reef in 1995, and later expanded stilt structures into a
concrete building several stories high. The Philippines protested both moves
at the time.
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Jose said it appears China is constructing an artificial island at the reef.

China claims virtually the entire South China Sea, resource-rich waters
where the Philippines and other neighboring nations also have claims.

Vietnam, Malaysia and the Philippines have separately protested Chinese
land reclamation at a number of reefs in the Spratly Islands, fearing they
could be used for air, naval or logistic bases to bolster China’s territorial
claims far from its mainland.

Two other diplomatic protests made on Feb. 4 were earlier announced. They
involved the alleged ramming of three Philippine fishing boats by a Chinese
coast guard ship at Scarborough Shoal and the reported collection of
endangered giant clams by Chinese fishermen which also destroyed coral
outcrops at the shoal.
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BĚİJİŇĢ—Ňěẅŀỳ řěŀěǻșěđ șǻțěŀŀįțě įmǻģěș șħǿẅ ǻ đřǻmǻțįč ěxpǻňșįǿň įň Čħįňǻ’ș
čǿňșțřųčțįǿň ǿf ǻřțįfįčįǻŀ įșŀǻňđș ǿň đįșpųțěđ Șǿųțħ Čħįňǻ Șěǻ řěěfș, įňțěňșįfỳįňģ
čǿňčěřňș ǻbǿųț Běįjįňģ’ș țěřřįțǿřįǻŀ ǻmbįțįǿňș.

Țħě įmǻģěș přǿvįđě țħě fįřșț vįșųǻŀ ěvįđěňčě țħǻț Čħįňǻ ħǻș bųįŀț ǻň ǻřțįfįčįǻŀ įșŀǻňđ
čǿvěřįňģ 75,000 șqųǻřě ỳǻřđș—ǻbǿųț 14 fǿǿțbǻŀŀ fįěŀđș—ǻňđ įňčŀųđįňģ țẅǿ pįěřș, ǻ

This copy is for your personal, noncommercial use only. To order presentationready copies for distribution to your colleagues, clients or customers visit
http://www.djreprints.com.

http://www.wsj.com/articles/chinaexpandsislandconstructionindisputedsouthchinasea1424290852

ẄǾŘĿĐ

Čǿňșțřųčțįǿň ǿf ǻřțįfįčįǻŀ įșŀǻňđș șħǿẅș Běįjįňģ įșň’ț bǻčķįňģ ǿff įțș țěřřįțǿřįǻŀ ǻmbįțįǿňș

1 ǿf 13

Ųpđǻțěđ Fěb. 18, 2015 7:33 p.m. ĚȚ

Bỳ  JĚŘĚMỲ PǺĢĚ įň Běįjįňģ ǻňđ JŲĿİǺŇ Ě. BǺŘŇĚȘ įň Ẅǻșħįňģțǿň
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čěměňț pŀǻňț ǻňđ ǻ ħěŀįpǻđ, ǻț ǻ ŀǻňđ fǿřmǻțįǿň čǻŀŀěđ Ħųģħěș Řěěf, ǻččǿřđįňģ țǿ ěxpěřțș
ẅħǿ ħǻvě șțųđįěđ țħě pįčțųřěș. Țħě řěěf, ẅħįčħ įș ǻbǿvě ẅǻțěř ǿňŀỳ ǻț ŀǿẅ țįđě, ŀįěș ǻbǿųț
210 mįŀěș fřǿm țħě Pħįŀįppįňěș ǻňđ 660 mįŀěș fřǿm Čħįňǻ.

Țħě pįčțųřěș, țǻķěň bỳ ǻ čǿmměřčįǻŀ șǻțěŀŀįțě đįvįșįǿň ǿf Ǻįřbųș Ģřǿųp ǻňđ řěŀěǻșěđ bỳ
İĦȘ Jǻňě’ș, ǻ đěfěňșě įňțěŀŀįģěňčě přǿvįđěř, ǻŀșǿ șħǿẅ țħǻț Čħįňǻ ħǻș mǻđě șįģňįfįčǻňț
přǿģřěșș įň bųįŀđįňģ șįmįŀǻř įňfřǻșțřųčțųřě įň țẅǿ ǿțħěř pŀǻčěș, Jǿħňșǿň Șǿųțħ Řěěf ǻňđ
Ģǻvěň Řěěfș, ẅħěřě Běįjįňģ’ș țěřřįțǿřįǻŀ čŀǻįmș ǿvěřŀǻp ẅįțħ țħǿșě ǿf įțș ňěįģħbǿřș.

Čħįňǻ ǻppěǻřș țǿ bě bųįŀđįňģ ǻ ňěțẅǿřķ ǿf įșŀǻňđ fǿřțřěșșěș țǿ ħěŀp ěňfǿřčě čǿňțřǿŀ ǿf
mǿșț ǿf țħě Șǿųțħ Čħįňǻ Șěǻ—ǿňě ǿf țħě ẅǿřŀđ’ș bųșįěșț șħįppįňģ řǿųțěș—ǻňđ
pǿțěňțįǻŀŀỳ ǿf țħě ǻįřșpǻčě ǻbǿvě, ǻččǿřđįňģ țǿ ěxpěřțș ẅħǿ ħǻvě șțųđįěđ țħě įmǻģěș.

Țħě pǻčě ǻňđ șčǻŀě ǿf įțș Șǿųțħ Čħįňǻ Șěǻ bųįŀđųp șħǿẅș țħǻț Běįjįňģ, đěșpįțě ħǻvįňģ
řěčěňțŀỳ řěįňěđ įň įțș řħěțǿřįč ǻňđ ǻvǿįđěđ čǿňfřǿňțǻțįǿňș ǻț șěǻ ǻňđ įň țħě ǻįř, ħǻșň’ț
țěmpěřěđ įțș ǻmbįțįǿňș țǿ přǿjěčț pǿẅěř įň țħě řěģįǿň.

“Țħě Čħįňěșě ħǻvě bųįŀț ųp ǻ ħěǻđ ǿf șțěǻm ǿň țħě ŀǻňđ řěčŀǻmǻțįǿň įň țħě Șǿųțħ Čħįňǻ
Șěǻ ǿvěř țħě čǿųřșě ǿf 2014; įf ǻňỳțħįňģ, įț ŀǿǿķș țǿ bě ǻččěŀěřǻțįňģ,” șǻįđ ǻ șěňįǿř Ų.Ș.
ǿffįčįǻŀ, ẅħǿ đěșčřįběđ țħě ěxțěňț ǿf Čħįňǻ’ș řěčŀǻmǻțįǿň ẅǿřķ ǻș “ųňpřěčěđěňțěđ.”

Ħįșțǿřįčǻŀ įmǻģěș fřǿm Ģǿǿģŀě  Ěǻřțħ ǻňđ ǿțħěřș řěvěǻŀ țħǻț ẅǿřķ ǻț ǻŀŀ fǿųř řěěfș běģǻň
ǻfțěř Přěșįđěňț Xį Jįňpįňģ țǿǿķ pǿẅěř įň 2012. Čǿňșțřųčțįǿň ǻț țẅǿ ǿf țħě șįțěș běģǻň įň
țħě pǻșț ỳěǻř, đěșpįțě přǿțěșțș fřǿm ňěįģħbǿřįňģ čǿųňțřįěș, ẅǻřmįňģ mįŀįțǻřỳ țįěș ẅįțħ
Ẅǻșħįňģțǿň, ǻňđ ǻ ňěẅ Čħįňěșě đřįvě țǿ įmpřǿvě řěŀǻțįǿňș įň įțș pěřįpħěřỳ.

Ų.Ș. ǿffįčįǻŀș șǻỳ țħěỳ ħǻvě řěpěǻțěđŀỳ ǻșķěđ Čħįňǻ țǿ șțǿp țħě ẅǿřķ, țǿ ňǿ ǻvǻįŀ. Đǻňįěŀ
Řųșșěŀ, Ǻșșįșțǻňț Șěčřěțǻřỳ ǿf Șțǻțě fǿř Ěǻșț Ǻșįǻň ǻňđ Pǻčįfįč Ǻffǻįřș, čǿňvěỳěđ Ų.Ș.
čǿňčěřňș ǻbǿųț țħě įșșųě ǿň ǻ vįșįț țǿ Běįjįňģ țħįș mǿňțħ, ǻččǿřđįňģ țǿ pěǿpŀě fǻmįŀįǻř
ẅįțħ țħě mǻțțěř.

İň ǻň įňțěřvįěẅ, Mř. Řųșșěŀ đěčŀįňěđ țǿ đįșčųșș țħě șpěčįfįčș ǿf ħįș țǻŀķș įň Běįjįňģ, bųț
șǻįđ țħǻț țħě Ų.Ș. ħǿpěđ Čħįňǻ ẅǿųŀđ șțǿp țħě řěčŀǻmǻțįǿň ẅǿřķ.

“İț įș đěșțǻbįŀįżįňģ ǻňđ įș ǻț ǿđđș ẅįțħ țħě čǿmmįțměňțș țħě Čħįňěșě mǻđě” țǿ měmběřș
ǿf țħě Ǻșșǿčįǻțįǿň ǿf Șǿųțħěǻșț Ǻșįǻň Ňǻțįǿňș, ǿř Ǻșěǻň, ħě șǻįđ.

‘Ẅě čǻň șěě țħǻț țħįș įș ǻ měțħǿđįčǻŀ, ẅěŀŀ-pŀǻňňěđ čǻmpǻįģň țǿ čřěǻțě ǻ čħǻįň ǿf
ǻįř- ǻňđ șěǻ-čǻpǻbŀě fǿřțřěșșěș ǻčřǿșș țħě čěňțěř ǿf țħě Șpřǻțŀỳ İșŀǻňđș čħǻįň. ’

—Jǻměș Ħǻřđỳ, Ǻșįǻ Pǻčįfįč Ěđįțǿř ǿf İĦȘ Jǻňě’ș Đěfěňčě Ẅěěķŀỳ
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Čħįňǻ șįģňěđ ǻ ňǿňbįňđįňģ
ǻģřěěměňț ẅįțħ Ǻșěǻň
čǿmmįțțįňģ țǿ ǻvǿįđ
přǿvǿčǻțįvě ǻčțįvįțįěș įň țħě
Șǿųțħ Čħįňǻ Șěǻ, șųčħ ǻș
įňħǻbįțįňģ přěvįǿųșŀỳ
đěșěřțěđ įșŀǻňđș ǻňđ řěěfș.

“Țħě șħěěř ǻčřěǻģě ǿf Čħįňǻ’ș
řěčŀǻmǻțįǿň ẅǿřķ ǿvěř țħě
pǻșț țẅǿ țǿ țħřěě ỳěǻřș đẅǻřfș
ǻňỳțħįňģ ǻňđ ěvěřỳțħįňģ ǿțħěř
čŀǻįmǻňțș ħǻvě đǿňě bỳ mǻňỳ
țįměș ǿvěř,” Mř. Řųșșěŀ șǻįđ.

Čħįňǻ’ș fǿřěįģň mįňįșțřỳ
đěčŀįňěđ țǿ čǿmměňț ǿň țħě
șǻțěŀŀįțě įmǻģěș, bųț řěfěřřěđ
țǿ ěǻřŀįěř șțǻțěměňțș țħǻț
Běįjįňģ ħǻș șǿvěřěįģňțỳ įň țħě
ǻřěǻș ẅħěřě țħě čǿňșțřųčțįǿň
įș țǻķįňģ pŀǻčě ǻňđ țħǻț țħě
ẅǿřķ įș đěșįģňěđ țǿ įmpřǿvě

țħě ŀįvěș ǿf pěřșǿňňěŀ ẅǿřķįňģ țħěřě.

Țħě řěěfș įň țħě ŀǻțěșț įmǻģěș ǻřě pǻřț ǿf țħě Șpřǻțŀỳ İșŀǻňđș, ǻ čŀųșțěř ǿf įșŀěțș, řǿčķș ǻňđ
řěěfș ŀỳįňģ ẅįțħįň țħě șǿ-čǻŀŀěđ ňįňě-đǻșħ ŀįňě bỳ ẅħįčħ Běįjįňģ đěŀįňěǻțěș įțș čŀǻįm țǿ
ǻŀmǿșț ǻŀŀ ǿf țħě Șǿųțħ Čħįňǻ Șěǻ.

Čħįňǻ’ș čŀǻįmș ǿvěřŀǻp ẅįțħ țħǿșě ǿf Mǻŀǻỳșįǻ, Vįěțňǻm, Břųňěį, Țǻįẅǻň ǻňđ țħě
Pħįŀįppįňěș—ǻ Ų.Ș. țřěǻțỳ ǻŀŀỳ—ǻňđ mǻňỳ ǿf țħěm ħǻvě běěň bǿŀșțěřįňģ đěfěňșě țįěș ẅįțħ
țħě Ų.Ș. įň řěčěňț ỳěǻřș įň řěșpǿňșě țǿ ẅħǻț țħěỳ șěě ǻș Běįjįňģ’ș ěňħǻňčěđ ěffǿřțș țǿ
ǻșșěřț įțș čŀǻįmș.

Ǿțħěř čŀǻįmǻňțș, ňǿțǻbŀỳ Vįěțňǻm, ħǻvě bųįŀț įňfřǻșțřųčțųřě ǿň įșŀǻňđș ǻňđ řěěfș țħěỳ

‘Țħě șħěěř ǻčřěǻģě ǿf Čħįňǻ’ș řěčŀǻmǻțįǿň ẅǿřķ ǿvěř țħě pǻșț țẅǿ țǿ țħřěě ỳěǻřș
đẅǻřfș ǻňỳțħįňģ ǻňđ ěvěřỳțħįňģ ǿțħěř čŀǻįmǻňțș ħǻvě đǿňě bỳ mǻňỳ țįměș ǿvěř. ’

—Đǻňįěŀ Řųșșěŀ, Ǻșșįșțǻňț Șěčřěțǻřỳ ǿf Șțǻțě fǿř Ěǻșț Ǻșįǻň ǻňđ Pǻčįfįč Ǻffǻįřș
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čǿňțřǿŀ, bųț ǿň ǻ mųčħ șmǻŀŀěř șčǻŀě, ǻččǿřđįňģ țǿ Ų.Ș. ǿffįčįǻŀș ǻňđ řěģįǿňǻŀ ěxpěřțș.

Țħě Pħįŀįppįňě ģǿvěřňměňț ħǻș běěň ěșpěčįǻŀŀỳ vǿčǻŀ įň přǿțěșțįňģ Čħįňěșě
čǿňșțřųčțįǿň įň čǿňțěșțěđ ǻřěǻș, mǿșț řěčěňțŀỳ ŀǿđģįňģ ǻ fǿřmǻŀ čǿmpŀǻįňț țħįș mǿňțħ
ǿvěř řěčŀǻmǻțįǿň įț șǻỳș Čħįňǻ įș čǿňđųčțįňģ ǻț ǻňǿțħěř șįțě įň țħě Șpřǻțŀỳș čǻŀŀěđ
Mįșčħįěf Řěěf. Pħįŀįppįňě ǿffįčįǻŀș đěčŀįňěđ țǿ čǿmměňț ǿň țħě ňěẅ įmǻģěș, ǻňđ
Vįěțňǻměșě ǻųțħǿřįțįěș ẅěřěň’ț įmměđįǻțěŀỳ ǻvǻįŀǻbŀě țǿ čǿmměňț.

Mǻňỳ ěxpěřțș ǻňđ Ų.Ș. ǿffįčįǻŀș șǻỳ țħě Čħįňěșě įňfřǻșțřųčțųřě įș ěxpŀįčįțŀỳ mįŀįțǻřỳ įň
ňǻțųřě, ẅħěřěǻș șǿmě ǿf įțș ǿțħěř řěčěňț ěffǿřțș țǿ ǻșșěřț țěřřįțǿřįǻŀ čŀǻįmș ħǻvě běěň
čǻřřįěđ ǿųț bỳ įțș čǿǻșț ģųǻřđ ǻňđ fįșħěřįěș ǻđmįňįșțřǻțįǿň.

“Ẅħěřě įț ųșěđ țǿ ħǻvě ǻ fěẅ șmǻŀŀ čǿňčřěțě pŀǻțfǿřmș, įț ňǿẅ ħǻș fųŀŀ įșŀǻňđș ẅįțħ
ħěŀįpǻđș, ǻįřșțřįpș, ħǻřbǿřș ǻňđ fǻčįŀįțįěș țǿ șųppǿřț ŀǻřģě ňųmběřș ǿf țřǿǿpș,” șǻįđ
Jǻměș Ħǻřđỳ, Ǻșįǻ Pǻčįfįč Ěđįțǿř ǿf İĦȘ Jǻňě’ș Đěfěňčě Ẅěěķŀỳ, ǻ pųbŀįčǻțįǿň
șpěčįǻŀįżįňģ įň mįŀįțǻřỳ ǻffǻįřș.

Șųčħ įňfřǻșțřųčțųřě, ħě șǻįđ, ǻŀŀǿẅș Čħįňǻ țǿ ěňfǿřčě țħě ňįňě-đǻșħ ŀįňě mǿřě fǿřčěfųŀŀỳ.
Ħě șǻįđ Čħįňǻ ẅǻș řěčŀǻįmįňģ ŀǻňđ įň ǻț ŀěǻșț ǿňě ǿțħěř řěěf įň țħě ǻřěǻ, bųț șǻțěŀŀįțě
įmǻģěřỳ ẅǻșň’ț pųbŀįčŀỳ ǻvǻįŀǻbŀě.

“Ẅě čǻň șěě țħǻț țħįș įș ǻ měțħǿđįčǻŀ, ẅěŀŀ-pŀǻňňěđ čǻmpǻįģň țǿ čřěǻțě ǻ čħǻįň ǿf ǻįř ǻňđ
șěǻ čǻpǻbŀě fǿřțřěșșěș ǻčřǿșș țħě čěňțěř ǿf țħě Șpřǻțŀỳ İșŀǻňđș čħǻįň,” ħě șǻįđ.

Șǿmě Ų.Ș. ǻňđ řěģįǿňǻŀ ǿffįčįǻŀș ħǻvě șųģģěșțěđ țħǻț Čħįňǻ čǿųŀđ ųșě țħě ňěẅ
įňfřǻșțřųčțųřě țǿ ħěŀp ěňfǿřčě ǻň Ǻįř Đěfěňșě İđěňțįfįčǻțįǿň Żǿňě șįmįŀǻř țǿ țħě ǿňě įț
ěșțǻbŀįșħěđ įň ŀǻțě 2013 ǿvěř mųčħ ǿf țħě Ěǻșț Čħįňǻ Șěǻ, ẅħěřě įțș țěřřįțǿřįǻŀ čŀǻįmș
ǿvěřŀǻp ẅįțħ Jǻpǻň’ș. Čħįňǻ ħǻș șǻįđ įț ẅǿųŀđ ěșțǻbŀįșħ mǿřě ǻįř-đěfěňșě żǿňěș bųț
đǿěșň’ț ħǻvě įmmįňěňț pŀǻňș țǿ ěșțǻbŀįșħ ǿňě ǿvěř țħě Șǿųțħ Čħįňǻ Șěǻ.

İmǻģěș pųbŀįșħěđ bỳ Jǻňě’ș įň Ňǿvěmběř șħǿẅ Čħįňěșě ẅǿřķ įň ǻ fǿųřțħ đįșpųțěđ ǻřěǻ,
Fįěřỳ Čřǿșș Řěěf, ẅħįčħ ěxpěřțș įňčŀųđįňģ mįŀįțǻřỳ ǻňǻŀỳșțș ǻňđ ǻčǻđěmįčș șǻỳ įș
ěxțěňșįvě ěňǿųģħ țǿ ěvěňțųǻŀŀỳ įňčŀųđě ǻň ǻįřșțřįp.

Čħįňěșě ǻįřčřǻfț čǻň pǻțřǿŀ țħě Ěǻșț Čħįňǻ Șěǻ ẅįțħ řěŀǻțįvě ěǻșě fřǿm bǻșěș įň ěǻșțěřň
Čħįňǻ, bųț čǻň’ț ǿpěřǻțě ěffěčțįvěŀỳ ǿvěř țħě Șpřǻțŀỳș ǻňđ ǿțħěř fǻř-fŀųňģ pǻřțș ǿf țħě
Șǿųțħ Čħįňǻ Șěǻ ẅįțħǿųț řěfųěŀįňģ ǻňđ ģřǿųňđ șųppǿřț.

Țħě fǻčįŀįțįěș ǻț Fįěřỳ Čřǿșș Řěěf čǿųŀđ bě șųįțǻbŀě fǿř țħǻț ěvěňțųǻŀŀỳ, ǻččǿřđįňģ țǿ șǿmě
ěxpěřțș. Ǿňě pǿșșįbįŀįțỳ įș țħǻț Čħįňǻ ẅǿųŀđ ųșě ǻň ǻįřșțřįp țħěřě ǻș ǻ bǻčķųp fǿř fųțųřě
ǿpěřǻțįǿňș bỳ įțș fįřșț ǻįřčřǻfț čǻřřįěř, ẅħįčħ įț ŀǻųňčħěđ įň 2011 ǻňđ ħǻș șěňț ǿň țřǻįňįňģ
ǿpěřǻțįǿňș įň țħě Șǿųțħ Čħįňǻ Șěǻ.

İň țħě ňěǻř țěřm, țħě įňfřǻșțřųčțųřě ẅįŀŀ ŀįķěŀỳ bě ųșěđ mǿřě țǿ ěňħǻňčě řǻđǻř čǿvěřǻģě
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ǿf țħě ǻřěǻ, șųppǿřț ǻ șmǻŀŀ přěșěňčě ǿf mįŀįțǻřỳ pěřșǿňňěŀ, ǻňđ přǿvįđě ŀǿģįșțįčș
șųppǿřț fǿř șħįpș pǻțřǿŀŀįňģ țħě fǻřțħěř řěǻčħěș ǿf țħě Șǿųțħ Čħįňǻ Șěǻ, ǻččǿřđįňģ țǿ
șěvěřǻŀ ěxpěřțș.

Țħě fǻčįŀįțįěș ẅįŀŀ ŀįķěŀỳ bě ųșěđ țǿ “ěňfǿřčě Čħįňǻ’ș țěřřįțǿřįǻŀ ǻňđ jųřįșđįčțįǿňǻŀ čŀǻįmș,
ǻňđ břįňģ přěșșųřě țǿ běǻř ǿň ẅǻřșħįpș ǻňđ čǿǻșț ģųǻřđ věșșěŀș fřǿm țħě ǿțħěř
čŀǻįmǻňțș,” șǻįđ İǻň Șțǿřěỳ, ǻň ěxpěřț ǿň țħě Șǿųțħ Čħįňǻ Șěǻ ǻț țħě İňșțįțųțě ǿf
Șǿųțħěǻșț Ǻșįǻň Șțųđįěș įň Șįňģǻpǿřě.

“İț șħǿẅș țħǻț đěșpįțě řěčěňț ǻččǿmmǿđǻțįňģ řħěțǿřįč fřǿm Běįjįňģ țħǻț įț șěěķș țǿ čǿǿŀ
țěňșįǿňș įň țħě Șǿųțħ Čħįňǻ Șěǻ, įțș pǿŀįčỳ țǿ ǻșșěřț đǿmįňǻňčě ẅįțħįň țħě șǿ-čǻŀŀěđ
ňįňě-đǻșħ ŀįňě řěmǻįňș fųňđǻměňțǻŀŀỳ ųňčħǻňģěđ.”

Ħě ǻňđ ǿțħěř ěxpěřțș, ǻș ẅěŀŀ ǻș Ų.Ș. ǿffįčįǻŀș, șǻįđ țħǻț Čħįňǻ’ș ǻčțįvįțįěș ẅǿųŀđň’ț
bǿŀșțěř įțș ŀěģǻŀ čŀǻįmș įň țħě Șǿųțħ Čħįňǻ Șěǻ ųňđěř țħě Ų.Ň. Čǿňvěňțįǿň ǿň țħě Ŀǻẅ ǿf
țħě Șěǻ, ǻș ǿňŀỳ ňǻțųřǻŀŀỳ-fǿřměđ ŀǻňđ fěǻțųřěș ǻŀŀǿẅ ǻ čǿųňțřỳ țǿ čŀǻįm mǻřįțįmě řįģħțș
įň șųřřǿųňđįňģ ẅǻțěřș.

Ǻ Ų.Ň. țřįbųňǻŀ įș čųřřěňțŀỳ ħěǻřįňģ ǻ čǻșě břǿųģħț bỳ țħě Pħįŀįppįňěș ǻģǻįňșț Čħįňǻ ǿvěř
įțș čŀǻįmș įň țħě Șǿųțħ Čħįňǻ Șěǻ. Ħǿẅěvěř, Čħįňǻ įș ẅįđěŀỳ ěxpěčțěđ țǿ įģňǿřě țħě
țřįbųňǻŀ’ș věřđįčț ǻňđ țħě Ų.Ș. ǻňđ įțș ǻŀŀįěș ǻňđ pǻřțňěřș ħǻvě fěẅ ǿpțįǿňș țǿ přěvěňț
Běįjįňģ fřǿm čǿňțįňųįňģ ẅįțħ įțș řěčŀǻmǻțįǿň ǻňđ čǿňșțřųčțįǿň ẅǿřķ.

“Țħě Ų.Ș. ǻňđ įțș ǻŀŀįěș ǻňđ pǻřțňěřș čǻň ǿňŀỳ mǻķě đěčŀǻřǻțǿřỳ přǿțěșțș țħǻț Čħįňǻ
șħǿųŀđ ħǻŀț įțș ǻčțįvįțįěș ǻňđ ěxěřčįșě șěŀf-řěșțřǻįňț. Čħįňǻ ẅįŀŀ įģňǿřě țħěșě přǿțěșțș,”
șǻįđ Čǻřŀỳŀě Țħǻỳěř, ǻň ěxpěřț ǿň țħě Șǿųțħ Čħįňǻ Șěǻ ǻț țħě Ǻųșțřǻŀįǻň Đěfěňčě Fǿřčě
Ǻčǻđěmỳ. “Țħě ųșě ǿf Ų.Ș. ňǻvǻŀ ẅǻřșħįpș ẅǿųŀđ bě ǻň ěșčǻŀǻțįǿň ǻňđ čǻřřỳ řįșķș.”

Ẅřįțě țǿ Jěřěmỳ Pǻģě ǻț jěřěmỳ.pǻģě@ẅșj.čǿm ǻňđ Jųŀįǻň Ě. Bǻřňěș ǻț
jųŀįǻň.bǻřňěș@ẅșj.čǿm

Copyright 2014 Dow Jones & Company, Inc. All Rights Reserved

This copy is for your personal, noncommercial use only. Distribution and use of this material are governed by our Subscriber Agreement and by
copyright law. For nonpersonal use or to order multiple copies, please contact Dow Jones Reprints at 18008430008 or visit www.djreprints.com.
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China 'aggressively' expanding into South
China Sea says US
Director of National Intelligence James Clapper tells US senators there is a worrying trend of
conflict between China’s neighbours over expansion

Associated Press

Thursday 26 February 2015 21.37 EST

China is expanding its outposts in the South China Sea to include stationing for ships and
potential airfields as part of its “aggressive” effort to exert sovereignty, the US
intelligence chief said Thursday.

Director of National Intelligence James Clapper was speaking at a Senate Armed Services
Committee hearing on worldwide threats. His comments underscore US concern over
land reclamation activities that could fuel tensions between China and its neighbours
over disputed islands and reefs.

“Although China is looking for stable ties with the United States it’s more willing to
accept bilateral and regional tensions in pursuit of its interests, particularly on maritime
sovereignty issues,” Clapper said.

He described China’s claims traced by a so-called nine-dash line a rough boundary
covering more than 80 percent of the South China Sea as “exorbitant.”

The US is not a claimant of territory in the South China Sea but does claim a national
interest in the peaceful resolution of the disputes in a region crucial for world trade.

China says its territorial claims have a historical basis and objects to what it consider US
meddling.

Sen John McCain, the committee’s Republican chairman, displayed commercial satellite
imagery showing expansion of the Chinese-occupied Gaven Reef in the Spratly Islands in
the past year.

He said China’s expansion could allow it to employ weaponry, including anti-air and
other capabilities.

Clapper said China was still in a construction phase so it was unclear what weaponry or
forces it might deploy there.

He said such Chinese activities in the past year-and-a-half, combined with oil drilling
near disputed islands that caused conflict with Vietnam, was a “worrying trend.”

The Centre for Strategic and International Studies last week said Vietnam, Malaysia and
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Taiwan have over the years modified existing land masses in the South China Sea, and
the Philippines is planning to upgrade an airport and pier on an island it occupies.

But among the claimants, China is unusual in how it has been “dramatically changing
the size and structure of physical land features,” the think tank said.

China has had a troop and supply garrison at Gaven Reef since 2003, but it began
significant construction there last year, building a new artificial island, more than 18
acres in size. The main building on the new island appears to have an anti-aircraft tower,
the center said.
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Recent high-resolution images show new areas of reclamation on
Mischief and Subi Reefs, and intensive construction on Fiery
Cross as well as several other reefs.

16 March 2015

China is rapidly transforming numerous reefs of the Spratly
island group into military installations, part of a strategy to
solidify its hold on the South China Sea despite competing
territorial claims by Vietnam, the Philippines, Malaysia,
Taiwan and Brunei. The bases will likely serve to constrain
the activities of competing militaries in the region, and
appear more than adequate to support air traffic monitoring
and enforcement in the event China were to declare an Air
Defense Identification Zone over the South China Sea.

— Fiery Cross Reef, more
than 1,000 kilometers
from China’s coastline, is
close to becoming a
combined naval/air base
far larger than any other in
the Spratly Islands, with a
harbor that can
accommodate China’s
largest naval vessels and
an airstrip long enough
(~3,300 meters) for most
combat and support

aircraft in the People’s Liberation Army, Navy and Air Force.
In addition to enabling force projection within the nearby
seas, Fiery Cross will significantly reduce the time required
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for PLA/N aircraft and ships to reach the Malacca Straits in
the event of a blockade of this major trade artery.

— New structures being
built at Johnson South
Reef include likely radar
towers, gun emplacements
and a large multi-story
building with a footprint
larger than 530 square
meters (Vietnamese press

photos from December 2014 show it to be more than ten
stories high). There is no sign of airstrip construction,
contrary to other recent reports.

— A cutter suction dredger is creating new landfill on the
southern rim of Mischief Reef, and another landfill,
heretofore unreported, is underway on the western rim of
Mischief Reef.

— Ongoing construction at Hughes, Gaven and Cuarteron
Reefs includes large, multi-story buildings, radar towers, and
likely gun emplacements; reinforced sea walls and ship docks
are complete or nearly complete. The buildings under
construction at Hughes and Gaven Reefs are nearly identical,
and are similar to that on Johnson South Reef.

— New landfill is underway at two locations on southwest
Subi Reef, with four cutter suction dredgers in operation and
more than a dozen additional construction-related vessels
nearby.

— The northern tip of Eldad Reef shows probable nascent
landfill and likely suction dredger tracks on the nearby
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seabed, but no vessels are seen in the current image.

Additional observations:

— The newly built harbor
at Fiery Cross Reef (now
an island) affords quick
access to deep waters
(2,000 meters depth
within a few kilometers
from shore), better suited
to submarine basing than
the shallow waters
surrounding the PLAN
south fleet’s harbor at

Hainan Island.

— The deep waters near all of the eight reefs analyzed here
are also viable channels for the submarines of other navies
(U.S., Vietnamese, Singaporean, Japanese, for example); the
PLAN can be expected to use its newly built-out bases to
deploy fixed ocean-floor acoustic arrays as well as to support
other forms of air, maritime and anti-submarine surveillance.
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China is not alone in beefing up military facilities in the
Spratly Islands; Vietnam has recently reclaimed land at Sin
Cowe Island, and Taiwan is carrying out a US$110 million
port expansion and airstrip reinforcement at its Itu Aba
(Taiping) Island, a mere 22 kilometers from the new Chinese
base at Gaven Reef. However, these measures by Vietnam and
Taiwan are dwarfed by the scale, quantity, and capabilities
present in China’s militarization of the Spratlys.

The strategic importance of China’s Spratly Islands expansion
was made evident in September of 2014, when Wu Shengli,
commander of the PLA Navy, personally made an inspection
of each of the newly filled-in reefs, according to Lee Hsiang-
Chou, the head of Taiwan’s National Security Bureau. In a
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presentation to Taiwanese legislators, Lee also stated that
China’s President Xi Jinping had personally authorized five of
Beijing’s new military sites in the Spratlys.

Victor Robert Lee reports from the Asia-Pacific region and is
the author of the espionage novel Performance Anomalies. His
non-fiction articles on the South China Sea, the East China
Sea, China, Indonesia, and other Asian territories can be
found in The Diplomat and elsewhere.
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U.S. Navy alarmed at Beijing’s ‘Great Wall of sand’ in
South China Sea
By Simon Denyer  April 1

BEIJING — China is building a “Great Wall of sand” through an unparalleled program of land reclamation in the

South China Sea, raising concerns about the possibility of military confrontation in the disputed waters,

according to the commander of the U.S. Pacific Fleet.

In one of the strongest and highestlevel criticisms of the reclamation project to date, Adm. Harry B. Harris Jr.

told a naval conference in Australia late Tuesday that competing territorial claims by several nations in the South

China Sea continue to stoke “regional tensions and the potential for miscalculation.”

“But what’s really drawing a lot of concern in the here and now is the unprecedented land reclamation currently

being conducted by China,” he added.

Satellite images show rapid construction on various coral reefs and rocks controlled by China within the disputed

Spratly Islands, including harbors, piers, helipads, buildings and potentially at least one airstrip, experts say. Last

month, State Department spokeswoman Jen Psaki expressed concerns that the program was an attempt to

“militarize outposts on disputed land features.”

Harris said that China has created 1.5 square miles of artificial landmass in recent months.

“China is building artificial land by pumping sand onto live coral reefs — some of them submerged — and paving

them over with concrete,” he said. In a region known for its beautiful natural islands, he said, “China is creating a

Great Wall of sand with dredges and bulldozers over the course of months.”

China claims almost all of the South China Sea as its territorial waters, but its claims overlap with those of

Vietnam, the Philippines, Taiwan, Malaysia and Brunei.

Last month, Chinese Foreign Minister Wang Yi said that the country was merely carrying out “necessary

construction on its own islands and reefs” and that it would continue to uphold freedom of navigation in the busy

shipping waters of the South China Sea, as well as resolve disputes through “direct dialogue” and consultation.

“The construction does not target or affect anyone,” he said at a news conference. “We do not accept criticism

from others when we are merely building facilities in our own yard. We have every right to do things that are

lawful and justified.”
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State news agency Xinhua was more forthright in rejecting U.S. criticisms last month, accusing Washington of

displaying a “perverted sense of insecurity” and a “piratestyle mindset.”

While China’s attention was focused elsewhere in previous decades, the other major claimants to the Spratly

Islands occupied various islands and rocks throughout the archipelago, building ports, piers, bases and airstrips

there. China now appears to be rushing to underline its own claims.

“This history matters a great deal, because what Washington and its friends and allies may see as punctuated,

lightningspeed construction is likely viewed in China as a perfectly legitimate game of catchup,” Mira Rapp

Hooper, director of the Asia Maritime Transparency Initiative and a fellow at the Center for Strategic and

International Studies (CSIS), wrote in a recent report.

“What sets China’s activities apart, however, is that Beijing has been dramatically changing the size and structure

of existing physical land features, while other claimants have built upon or modified existing land masses,” she

wrote in a related report.

The only major claimant without an airstrip in the archipelago, China appears to be turning the hitherto largely

submerged Fiery Cross Reef into the largest island in the Spratly Islands, experts said.

Yanmei Xie, senior China analyst with the International Crisis Group in Beijing, said the island reclamation

project was a deliberate strategic decision.

“Although China’s exact intention is unclear so far, they are likely mainly designed to extend China’s power

projection, by expanding, for example, its surveillance, early warning and air interception capabilities further out

into the sea,” she said. “With these added capabilities, China could have a de facto ‘air defense identification zone’

in the South China Sea, even though it may not rush to declare one out of concern for the political and diplomatic

fallout.”

China provoked strong U.S. criticism when it unilaterally declared an air defense identification zone over

disputed waters in the East China Sea in 2013, and Secretary of State John F. Kerry was among those who warned

Beijing not to do the same for the South China Sea.

Harris said that the pace of China’s construction of artificial islands “raises serious questions about Chinese

intentions.”

He added, “How China proceeds will be a key indicator of whether the region is heading toward confrontation or

cooperation.”

Foreignpolicy experts said China’s activities would not reinforce its legal claims to the islands under the U.N.

Convention on the Law of the Sea because only natural land features are relevant to maritime rights. But it could
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help China enforce de facto control of some of the disputed waters.

Chris Johnson, a senior CSIS adviser, said that China had carried out more reclamation work on the islands in the

past five months than other claimants had done in the past five years. “They want to be able to operate with

impunity in these waters, and they want the rest of us to accept it,” he said.

“So what does the game plan ultimately entail? Is it to be able to move around in these areas and operate, and by

doing so, in a de facto manner, emphasize their claims? Or do they have intent, over time, to kick rival claimants

off?” he asked. “I don’t think there’s a sense of that, but I do think their behavior suggests they are moving in one

direction, and they expect the other claimants to respect their growing power.”

Liu Liu contributed to this report.

Read more:

U.S. flies two warplanes over East China Sea, ignoring new Chinese air defense zone

China withdraws oil rig from waters disputed with Vietnam, but warns it could return

China’s rise and Asian tensions send U.S. relations into downward spiral

Today’s coverage from Post correspondents around the world

Simon Denyer is The Post’s bureau chief in China. He served previously as bureau chief

in India and as a Reuters bureau chief in Washington, India and Pakistan.

Your Three. Videos curated
for you.
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Piling Sand in a Disputed Sea, China
Literally Gains Ground
By DAVID E. SANGER and RICK GLADSTONE APRIL 8, 2015

WASHINGTON — The clusters of Chinese vessels busily dredge white sand
and pump it onto partly submerged coral, aptly named Mischief Reef,
transforming it into an island.

Over a matter of weeks, satellite photographs show the island growing
bigger, its few shacks on stilts replaced by buildings. What appears to be an
amphibious warship, capable of holding 500 to 800 troops, patrols the
reef’s southern opening.

China has long asserted ownership of the archipelago in the South
China Sea known as the Spratly Islands, also claimed by at least three other
countries, including the Philippines, an American ally. But the series of
detailed photographs of Mischief Reef shows the remarkable speed, scale
and ambition of China’s effort to literally gain ground in the dispute.

The photographs show that since January, China has been dredging
enormous amounts of sand from around the reef and using it to build up
land mass — what military analysts at the Pentagon are calling “facts on the
water” — hundreds of miles from the Chinese mainland.

The Chinese have clearly concluded that it is unlikely that anyone will
challenge them in an area believed rich in oil and gas and, perhaps more
important, strategically vital. Last week Adm. Harry Harris, the
commander of the United States Pacific Fleet, accused China of
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undertaking an enormous and unprecedented artificial land creation

operation.

“China is creating a great wall of sand with dredges and bulldozers,”
Admiral Harris said in a speech in Canberra, Australia.

Defense Secretary Ashton B. Carter, on his first trip to Asia, put the
American concerns in more diplomatic language, but the message was the
same. In an interview to coincide with his visit, published Wednesday in
The Yomiuri Shimbun, one of Japan’s largest dailies, Mr. Carter said
China’s actions “seriously increase tensions and reduce prospects for
diplomatic solutions” in territory claimed by the Philippines and Vietnam,
and indirectly by Taiwan.

He urged Beijing to “limit its activities and exercise restraint to
improve regional trust.” That is the same diplomatic message the Obama
administration has been giving to China since Hillary Rodham Clinton,
then the secretary of state, and her Chinese counterpart faced off over the
issue at an Asian summit meeting in 2010.

While other countries in Southeast Asia, like Malaysia and Vietnam,
have used similar techniques to extend or enlarge territory, none have
China’s dredging and construction power.

The new satellite photographs were taken by DigitalGlobe, a
commercial satellite imagery provider, and analyzed by the Center for
Strategic and International Studies, a Washington research group. They
certainly confirm the worries expressed by both Mr. Carter and Admiral
Harris.

“China’s building activities at Mischief Reef are the latest evidence that
Beijing’s land reclamation is widespread and systematic,” said Mira Rapp
Hooper, director of the center’s Asia Maritime Transparency Initiative, a
website devoted to monitoring activity on the disputed territory.

The transformation of Mischief Reef, which the Chinese call Meiji Reef,
she said, is within territory claimed by the Philippines and is one of seven
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small outposts the Chinese have sought to establish in the South China Sea.
“These will allow Beijing to conduct regular, sustained patrols of the
airspace and water, and to attempt to press its farflung maritime claims as
many as 1,000 miles from its shores,” she said.

Although these outposts are too vulnerable for China to use in wartime,
she said, “they could certainly allow it to exert significant pressure on other
South China Sea claimants, such as the Philippines and Vietnam.”

The issue poses a problem for the Obama administration, not simply
because the Philippines is a treaty ally. China is working so quickly that its
assertion of sovereignty could become a fait accompli before anything can
be done to stop it.

The United States has long insisted that the territorial disputes be
resolved peacefully, and that no claimant should interfere with
international navigation or take steps that impede a diplomatic resolution
of the issue. But to the Chinese — already flexing muscle in other territorial
disputes and with the creation of an Asian infrastructure bank to challenge
the Westerncreated World Bank — this is not a matter for negotiation.

When Mrs. Clinton raised the issue in Hanoi five years ago at the Asian
Regional Forum, her Chinese counterpart, Yang Jiechi, responded with a
25minute speech, exclaiming: “China is a big country. Bigger than any
other countries here.” It seemed to be a reminder that its military could
make sure no one would dare challenge its building spree on disputed
territory — and so far, no one has, other than with diplomatic protests.

Since then, China has made no secret of its territorial designs on the
Spratlys, creating at least three new islands that could serve as bases for
Chinese surveillance and as resupply stations for navy vessels, according to
IHS Jane’s.

Satellite imagery of the Spratlys publicized by IHS Jane’s in November
showed how the Chinese had created an island about 9,850 feet long and
985 feet wide on Fiery Cross Reef, about 200 miles west of Mischief Reef,
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with a harbor capable of docking warships. IHS Jane’s said the new island
could support a runway for military aircraft.

The United States is about to conduct a joint military exercise with the
Philippines, part of an emerging Obama administration strategy to keep
American ships traversing the area regularly, a way of pushing back on
Chinese claims of exclusive rights. The administration did the same when
China declared an air defense zone in the region more than a year ago.

The Chinese have said they consider most of the South China Sea to be
rightfully theirs — a claim others make as well. China and Japan have a
separate territorial dispute over islands that Japan calls the Senkaku and
China calls the Diaoyutai. Those tensions have eased slightly in recent
times.

Last year, China and Vietnam became entangled in an angry exchange
after China towed a $1 billion oil drilling rig to an area 150 miles off
Vietnam’s coast. On Tuesday China’s official Xinhua news agency reported
that the leaders of both countries wanted to soothe their differences and
“control their disputes to ensure that the bilateral relationship will develop
in a right track.”

David E. Sanger reported from Washington, and Rick Gladstone from New
York. Helene Cooper contributed reporting from Tokyo.

A version of this article appears in print on April 9, 2015, on page A1 of the New York edition
with the headline: Piling Sand in a Disputed Sea, China Literally Gains Ground.

© 2015 The New York Times Company
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Related: ENERGYIndustries | Thu Apr 9, 2015 2:10am EDT

CORRECTED-New images show China's reclamation
on Mischief Reef in South China Sea

(Makes clear Manila says reef is in its exclusive economic zone, corrects reef's distance
from Philippines)

(Reuters) - Newly published satellite images show that China is quickly reclaiming land
around a submerged reef within an area the Philippines regards as its exclusive economic
zone, with several dredgers in operation and seawalls built.

The work on Mischief Reef is China's most recent reclamation in the disputed Spratly
archipelago of the South China Sea. Reclamation is well advanced on six other reefs in the
Spratlys, Reuters reported in February, activities that have alarmed other claimants and
drawn criticism from Washington.

A March 16 image published by the Washington-based Center for Strategic and
International Studies (CSIS) shows what it said were a chain of small artificial land
formations as well as new structures, fortified seawalls and construction equipment along
Mischief Reef.

Several dredgers are also present while the entrance to the reef had been expanded, the
CSIS Asia Maritime Transparency Initiative said on its website. amti.csis.org/

An image from Feb. 1 showed a Chinese amphibious transport naval vessel about several
hundred metres from the reef's entrance. CSIS said such a ship was capable of holding up
to 800 troops and as many as 20 amphibious armoured vehicles.

Surveillance photos taken of Mischief Reef in October and seen by Reuters showed no
reclamation work.

In an interview with Japan's Yomiuri newspaper published on Wednesday, U.S. Secretary
of Defense Ash Carter expressed concern about China's reclamation in the Spratlys.

"We are especially concerned at the prospect of militarisation of these outposts," said
Carter, who is in Tokyo on his first visit to Asia as defense chief.

Beijing rejects criticism of its activities around the reefs, saying the work falls "within the
scope of China's sovereignty".

While the new islands will not overturn U.S. military superiority in the region, Chinese
workers are building ports and fuel storage depots as well as possibly two airstrips that
experts have said would allow Beijing to project power deep into the maritime heart of
Southeast Asia.

The Philippines first said in February that Chinese dredgers had started work at Mischief
Reef, 216 km (135 miles) west of the Philippine island of Palawan.

China claims the entire South China Sea. Brunei, Malaysia, the Philippines, Taiwan and
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Vietnam also have claims on a waterway where $5 trillion in ship-borne trade passes
annually.

China occupied Mischief Reef in 1995. The October photos showed two structures,
including a three-storey building sitting on an atoll equipped with wind turbines and solar
panels. (Reporting by Dean Yates; Editing by Robert Birsel)
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SundayReview |  EDITORIAL

Chinese Mischief at Mischief Reef
By THE EDITORIAL BOARD APRIL 11, 2015

In recent years, China has laid claim to the South China Sea with increasing
fierceness, challenging the counterclaims of neighboring states and
confronting their fishing boats on the open water. But new satellite photos
have provided the most dramatic evidence yet of just how aggressively
China is acting to establish a sphere of influence in the South China Sea and
reduce the possibility of a diplomatic resolution of the territorial disputes
there.

The photographs, which are available on the web, were taken by
DigitalGlobe, a commercial satellite imagery provider, and analyzed by the
Center for Strategic and International Studies. They show that since
January China has moved with alarming speed to dredge huge quantities of
sand from around Mischief Reef in the Spratly Islands and use it to create a
more substantial land mass. A few existing shacks were replaced by
buildings, and what appears to be an amphibious warship has been seen
patrolling nearby.

It is one of seven small outposts the Chinese have established in the
South China Sea. Another involves Fiery Cross Reef, about 200 miles away,
where the Chinese created an island about 9,850 feet long and 985 feet
wide, with a harbor capable of docking warships, according to IHS Jane’s,
which released satellite imagery of that project in November.

China is not alone in having an interest in what is essentially a
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collection of rocks, reefs and specks of land in a vast ocean. The South
China Sea is believed to be rich in oil and gas; it is also a strategic waterway
for billions of dollars in annual trade. Many countries have overlapping
claims to the Spratlys, including the Philippines, Vietnam and Malaysia,
and have made similar moves to extend territory, so in some ways China is
just catching up.

Experts say the island construction does not enhance China’s legal
claim to that area of ocean, but that speck of land gives China a presence
that it could use to assert more territorial control. In recent years, China
has expanded its navy and increased its patrols in the South China Sea.

Last month, Adm. Harry Harris, commander of the Pacific Fleet, said
the “unprecedented land reclamation” had raised “serious questions about
Chinese intentions,” and on Thursday, President Obama faulted China for
using its “sheer size and muscle” to push around its smaller neighbors. It is
natural for China, as a rising power, to want a larger role in Asia, but its
attitude toward its neighbors and its refusal to engage in talks over the
disputed areas is alarming.

The result is that most Asian countries have sought to build closer
relations with the United States, which remains the dominant naval power
in the region. No one, including the United States, is expected to push
China off the disputed areas, but seabased confrontations must be avoided.
One possible approach is through joint development of oil and gas, as well
as a legally binding code of conduct to govern navigation and prevent
territorial grabs. The other claimant nations should also support the
arbitration case brought by the Philippines against China under the United
Nations Convention on the Law of the Sea treaty.

A decade ago, American officials were hoping China would be a
constructive “stakeholder” in upholding the postCold War system that
guaranteed the free flow of navigation and trade in oceans in that part of
the world. Increasingly, it seems America must play a vigilant role to
discourage China’s attempts to exert its power over weaker Asian states.
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Follow The New York Times Opinion section on Facebook and Twitter.
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ASIA PACIFIC

China’s IslandBuilding Is Ruining Coral
Reefs, Philippines Says
By FLOYD WHALEY APRIL 13, 2015

MANILA — China’s islandbuilding activities have destroyed about 300
acres of coral reefs and are causing “irreversible and widespread damage to
the biodiversity and ecological balance” of the South China Sea, a
spokesman for the Philippine Department of Foreign Affairs said on
Monday.

“China has pursued these activities unilaterally, disregarding people in
the surrounding states who have depended on the sea for their livelihood
for generations,” the spokesman, Charles Jose, said during a news briefing
in Manila.

He said China’s neighbors in the South China Sea could lose up to $100
million a year because of the loss of the coral reefs, which are breeding
grounds for highvalue fish harvested by countries surrounding the sea.

China has been undertaking land reclamation projects on the sand
spits, islets and submerged reefs of the Spratly Islands in the South China
Sea, according to satellite images released in the last year. United States
and Philippine officials have said the newly constructed islands could serve
as military outposts in the area, parts of which are also claimed by the
Philippines, Vietnam and other governments.

A Chinese Foreign Ministry spokeswoman said last week that the
construction was focused on building maritime aids for China, its neighbors
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and international vessels in the South China Sea. The islands will host

“typhoon shelters, navigation aids, searchandrescue centers, marine
meteorological forecasting stations, fishing services and civil
administration offices,” she said.

United States military officials have used strong language in the past
month to protest China’s islandbuilding activities, noting that the
construction work is decreasing the chances of a diplomatic resolution to
the territorial disputes in the South China Sea.

Last week, the Philippines and the United States announced that their
annual joint military exercises would be the largest conducted in 15 years
and would include war games in coastal areas facing the South China Sea.
The exercises, which are to begin next Monday, include more than 11,000
soldiers and sailors from both countries. That is twice the number of troops
involved in last year’s exercises, officials said.

The joint operations will be conducted throughout the country,
including on the west coast of Luzon Island and in the western coastal areas
of the province of Palawan, both of which face the South China Sea. Some
of the military drills will be held at the former United States naval base in
San Miguel in the province of Zambales, which is less than 150 miles from
Scarborough Shoal, a Chinesecontrolled reef that is also claimed by the
Philippines.

Philippine military officials said last week that the expansion of the war
games was not intended to send a message to China. A Philippine military
spokesman, Lt. Col. Harold Cabunoc, said the activities, called Balikatan,
were part of regular annual exercises and would be focused primarily on
disaster response.

“The higher strength of Balikatan 2015 for this year only reflects the
Philippines’ and the United States’ growing commitment to enhance our
capability to conduct joint military and nonmilitary activities,” he said.

The Philippines filed a case in March last year with an international
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tribunal based in the Netherlands seeking to clarify the conflicting claims in
the South China Sea. The Philippine foreign secretary, Albert del Rosario,
has said a decision from the tribunal could come by the first quarter of
2016. China has declined to participate in the proceedings, saying the areas
in question are sovereign territory not under the jurisdiction of an
international tribunal.

A version of this article appears in print on April 14, 2015, on page A8 of the New York edition
with the headline: Philippines Issues a Protest Over China’s IslandBuilding.

© 2015 The New York Times Company
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