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Home > Topics > China's Position on the Territorial Disputes in the South China Sea

An Interview on China's Construction Activities on the Nansha Islands and Reefs
2015/05/27

On 26 May 2015, Mr. Ouyang Yujing, Director-General of the Department of Boundary and Ocean Affairs of the Ministry of Foreign Affairs of
the People's Republic of China, received a written interview by journalists from Xinhua News Agency and China Daily on China's construction
activities on some garrisoned islands and reefs of the Nansha Islands. The full text of the interview is as follows:

1. Why is China conducting construction activities on the Nansha islands and reefs? What are the purposes? Does China intend to increase

military presence in the South China Sea as other parties have argued?

China's construction activities on the Nansha islands and reefs are aimed at first and foremost improving the working and living conditions for
personnel stationed there and better fulfilling China's relevant international responsibilities and obligations. It needs to be emphasized that the
Nansha Islands is China's territory, and China has every right to deploy on relevant islands and reefs necessary facilities for military defense.

However, the facilities on relevant islands and reefs are primarily for civilian purposes.

China is committed to a path of peaceful development, a defense policy that is defensive in nature and a foreign policy of building friendship
and partnership with her neighbors. Therefore, China is a staunch force for peace and stability in the region. China has signed with ASEAN
countries the Declaration on the Conduct of Parties in the South China Sea (DOC), acceded to the Treaty of Amity and Cooperation in
Southeast Asia (TAC), and undertaken to peacefully resolve differences or disputes with countries directly concerned through negotiation or
consultation without resorting to the threat or use of force. On the South China Sea issue, China is always committed to resolving relevant
disputes through negotiation and consultation with countries directly concerned on the basis of respect for historical facts and international
law, and making joint efforts with ASEAN countries to maintain peace and stability in the South China Sea.

2. What civil and public facilities will China develop on the islands and reefs? What services will be provided to the region and the international

community?

The Nansha lIslands is in a distant sea area with busy shipping routes and vulnerable to marine perils. One of the important purposes of
China's construction activities on the islands and reefs is to fulfill her relevant international responsibilities and obligations, such as maritime
search and rescue, disaster prevention and mitigation, marine scientific research, meteorological observation, ecological environment
preservation, safety of navigation and fishery production, and to provide necessary services to vessels from China, her neighbors and other
countries sailing in the South China Sea. To that end, it is necessary to build runway, pier, telecommunication, meteorological, navigation

safety, and environmental observation facilities, etc.

3. China has been emphasizing the civil and public nature of her construction activities. Will the facilities to be developed be open to the

international community?

The primary purpose of China's construction activities on the Nansha islands and reefs is to better fulfill her relevant international
responsibilities and obligations. When conditions are ripe, China will invite relevant countries and international organizations to use relevant
facilities for cooperation in maritime search and rescue as well as in other areas. China will make overall plans about what facilities to be open
to the international community based on comprehensive planning after the completion of development.

4. Some believe that China's construction activities on the islands and reefs are aimed to intensify the legal status of the Nansha Islands and

the country's claim on the dotted line. What is your comment?

China's sovereignty and relevant claims of rights in the South China Sea have been formed in the long course of history and upheld by
successive Chinese governments. This position has adequate historical and legal basis. There is no need to have it strengthened through
construction activities on relevant islands and reefs.

5. Will China's construction activities on the islands and reefs do harm to the ecological environment in the South China Sea? What steps has

China taken to mitigate the impact on the environment?
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The Nansha Islands is China's territory. No one cares more than China about the ecological preservation of relevant islands, reefs and sea
areas. It needs to be pointed out that China's relevant construction project has gone through science-based evaluation and assessment, with
equal importance given to construction and protection. We have taken into full account issues of ecological preservation and fishery
protection, followed strict environmental protection standards and requirements in the construction process, and adopted many effective
measures to preserve the ecological environment. We will further step up our efforts of ecological monitoring and preservation on the relevant
islands, reefs and waters. In addition, as a State Party to the United Nations Convention on Biological Diversity (CBD) and the United Nations
Convention on International Trade in Endangered Species of Wild Fauna and Flora (CITES), China will strictly observe provisions of the

conventions and honor her obligations in good faith.

6. Will China's construction activities on the islands and reefs affect freedom of navigation and overflight in the South China Sea? Will China

establish an Air Defense Identification Zone (ADIZ) in the South China Sea once the construction activities are completed?

Freedom of navigation and overflight in the South China Sea that countries enjoy in accordance with international law has never been affected
because of the relevant disputes in the South China Sea. China's construction and maintenance of facilities on some garrisoned islands and
reefs of the Nansha Islands will help improve the capacity of China and the international community in maritime search and rescue,
meteorological observation and safety of navigation. It will not undermine countries' freedom of navigation in the South China Sea. On the

contrary, it will facilitate joint response to challenges on the sea and provide more guarantee for safety of navigation.

China has the right to establish an ADIZ. This has nothing to do with territorial or maritime disputes. Whether China will set up an ADIZ in the
South China Sea depends on whether and to what extent the security of airspace is threatened as well as other factors. Currently, the
situation in the South China Sea is stable on the whole. China and ASEAN countries are committed to the full and effective implementation of

the DOC in an effort to maintain peace and stability in the South China Sea.

7. Are China's construction activities on the islands and reefs a response to the arbitration initiated by the Philippines concerning the South
China Sea and to influence the proceedings by the arbitral tribunal?

China has indisputable sovereignty over the Nansha Islands and their adjacent waters. The construction activities there are within China's
sovereignty and have nothing to do with any other matters. China does not accept or participate in the arbitration initiated by the Philippines.

This is the position of the Chinese government, fully supported by international law.
8. Some say China's construction activities on the islands and reefs contravene the DOC. Is this the case?

China is committed to the full and effective implementation of the DOC and respects and abides by the principle, spirit and provisions of the
DOC. China's construction activities on relevant islands and reefs in Nansha are lawful and justified, and do not run counter to the DOC.

It must be pointed out that the DOC applies to China as much as to ASEAN countries concerned. A certain country, in disregard of the DOC,
has been acting provocatively to infringe on China's rights and interests and obstruct practical cooperation within the framework of the DOC.
Its unilateral initiation of arbitration complicates and escalates the disputes in the South China Sea and jeopardizes peace and stability in the
South China Sea. China calls on parties concerned to work with the Chinese side to ensure the full and effective implementation of the DOC
and stay committed to the "dual track approach" to properly handle the South China Sea issue and manage the differences, so as to promote
joint development and practical maritime cooperation and contribute to peace and stability of the region and to sound growth of China-ASEAN

relations.

9. China has been stressing that her construction activities on the islands and reefs are lawful, reasonable and justified. But why does China
criticize other countries for their construction activities on the islands and reefs?

The Nansha Islands has been an inseparable part of China's territory since ancient times. It is within China's sovereignty to conduct
construction activities on her own islands and reefs, which are lawful, reasonable, justified and beyond reproach. Since the 1970s, the
Philippines and some other countries have illegally occupied and then engaged in massive construction on some islands and reefs of China's
Nansha islands. It has seriously violated China's territorial sovereignty, the Charter of the United Nations and the basic norms governing
international relations. China is firmly against such moves. The construction activities by China and those by these countries are totally
different in nature. China urges the Philippines and other countries to immediately withdraw their personnel and facilities from the islands and
reefs they have illegally occupied, and immediately stop all activities that undermine China's territorial sovereignty and her legitimate rights
and interests.

10. Some countries say China's construction activities outpace and outsize those by other countries in the South China Sea. What is your
response?

China is a big country that shoulders more international responsibilities and obligations. China is conducting construction activities at a pace
and with a scale as befitted her international responsibilities and obligations in the field of search and rescue, disaster prevention and
mitigation, meteorological observation, ecological conservation, navigation safety and fishery services. These activities are designed to serve
practical needs and provide better services to the ships of China, her neighbors and other countries whose ships and boats pass through the
South China Sea.

11. Do China's construction activities on the islands and reefs signal a shift in her policy regarding the South China Sea?
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It is China's consistent strategy to uphold peace and stability in her neighborhood. China is the last country that wants to see chaos in the
South China Sea. Still less will China do anything to stir up troubles. While working to maintain her territorial sovereignty and maritime rights
and interests, China will stay committed to the basic policy of upholding peace and stability in the South China Sea and the fundamental
solution to the South China Sea issue through negotiation and consultation. China seeks to effectively manage differences by fully and
effectively implementing the DOC and formulating a Code of Conduct (COC) and other institutions and rules. Pending the final solution, China
will pursue the win-win approach of joint development and maritime cooperation. Such is China's policy on the South China Sea issue, a policy

that shall not and will not change.
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China State Oceanic Administration, “Construction Work at Nansha Reefs Will Not Harm

Oceanic Ecosystems” (18 June 2015), available at http://www.soa.gov.cn/xw/hyyw 90/201506/
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Construction Work at Nansha Reefs Will Not Harm Oceanic Ecosystems
Source: State Oceanic Administration; Issue Date: June 18, 2015; [print this page] [close window]

The land reclamation work at some of the reefs of China’s Nansha Islands will be completed in
the near future. In order to ascertain the effects of the construction work on oceanic ecosystems,
scientific studies have been conducted by a team of experts and researchers from the fields of civil
engineering, marine engineering, marine ecology, environment protection, and hydrogeology.

1. The construction work will abide vigorously by the rules of environment protection.

The expansion of the Nansha reefs will abide rigorously by the concept of “Green Construction,
Eco-Friendly Reefs” in protecting the ecosystems. This protection of the ecosystems is integrated in
the stages of planning, design, and construction. Based on the premise that the affected area, duration
of construction, effects on the environment, and the ecological recovery time will be kept to a
minimum, and through thorough research, rigorous logic, and dynamic protective measures, we strive
to minimize the ecological effects during construction, heeding the requirements of engineering as
well as ecological protection, in realizing the goal of sustainable development of the Nansha reefs.

2. The construction work employs the method of nature simulation.

The expansion of the Nansha reefs uses the “nature simulation” method as its comprehensive
technical concept. This method simulates the displacement of bioclasts such as corals and sands
during wind storms and high waves; this biological detritus settles on the combined equilibrium points
of the shallow reef flats to form stable supratidal zones which then evolve into oceanic oases. Big
cutter suction dredgers are used to collect the loose coral fragments and sands in the lagoon and
deposit them on bank-inset reefs to form supratidal platform foundation on which certain kinds of
facilities can be built. Through the natural functions of the air, the rain, and the sun, paving it with
some quick man-made material, the land reclamation area will produce the ecological effects by going
from desalination, solidification, efflorescence, to a green coral reef ecological environment.

3. The construction work adopts the measures of ecological protection.

a. To plan construction projects on bank-inset reefs made of basically dead corals: use a cutter
suction dredger to collect loose coral fragments and sands from flat lagoon basins, which do
not constitute hospitable environment for corals, to fill the land reclamation areas.

b. We used a new “dig, cutter suction, blow, and fill” land reclamation method to integrate
digging, transporting, and filling into the construction work; this results in the least ecological
impact to the coral reefs.

c. At the same time that the land reclamation work is in progress, use slope model of concrete to
build permanent protective banks and walls around the land area to fend off waves. We have
to enclose, to fill, and to protect at the same time, and also to contain floating substances.

d. The construction embraces the concepts of containment of scope, high efficiency, and
sustainability. The duration of construction for every land reclamation project on the reefs
will only be about several months.

4. Conclusion

The construction work on the Nansha reefs stresses ecological protection. Many protection
measures were adopted in the stages of planning, design, and construction. Good results have been
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obtained, and the ecological impact on the coral reefs is partial, temporary, controllable, and
recoverable.
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Telegram from Embassy of France in Japan to the Ministry of Foreign Affairs of France, No. 1071 (30 May
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[stamp:] DUPLICATE E [/17-7 109

FOREIGN AFFAIRS
----- INCOMING TELEGRAM
Decryption -
JD
TOKYO, JAPAN, May 30, 1952 at 1:00 a.m.
Received on May 31, 1952 at 9:05 a.m. A4S
[stamp:]
FOREIGN AFFAIRS
JUNE 1, 1952

SECRETARIAT [initials]
[illegible] Yey

No. 1071

Press Release in: Saigon No. 706.
London [No.] 10139
Washington [No.] 9197

I am writing in reference to my Telegram No. 1007.

In response to my letter dated May 23, Japanese Minister of Foreign Affairs confirmed to me by
a letter dated the 28th that:
“Article 2 of the Peace Treaty between Japan and the Republic of China signed on April 28, 1952 cannot
contain meanings or interpretations other than those implied by Article 2, paragraph (F) of the Treaty of
San Francisco.”

I am sending to the Department the Japanese original of this letter, which reached me
accompanied by an English translation.

9 The Japanese Ministry of Foreign Affairs will certainly be very sensitive to the decision made by
the Department not to publish the documents exchanged in order to prevent any risk of polemics with
Taipei./.

DEJEAN
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U.S. Department of State, Bureau of Oceans and International Environmental and Scientific Affairs,
“Taiwan’s Maritime Claims”, Limits in the Seas, No. 127 (15 Nov. 1995), available at http://www.state.gov/
documents/organization/57674.pdf
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This paper is one of a series issued by the Office of Oceans Affairs,
Bureau of Oceans and International Environmental and Scientific
Affairs in the Department of State. The aim of the series is to set
forth the basis of arrangements for the measurement of marine
areas. Itis intended for background use only. This paper does not
represent an official acceptance by the United States Government
of the limits claimed.

Principal analysts for this study: J. Ashley Roach and Robert W. Smith.
Requests for additional copies should be addressed to the Office of

Oceans Affairs, Room 5805, United States Department of State,
Washington, D.C. 20520.

LIMITS IN THE SEAS

No. 127

TAIWAN’S MARITIME CLAIMS

November 15, 2005

Office of Oceans Affairs
Bureau of Oceans and International
Environmental and Scientific Affairs

U.S. Department of State
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This study reviews Taiwan’s maritime claims for consistency with the
international law of the sea, as reflected the 1982 UN Convention on the Law of the Sea
(LOS Convention)." The review is based on the English texts of Taiwan’s maritime
claims set out in three laws and a Notice to Mariners:

Law on the Territorial Sea and Contiguous Zone of the Republic of China of 1998;’

Law on the Exclusive Economic Zone and the Continental Shelf of the Republic of China
of 1998;*

Marine Pollution Control Act of 2000;° and

Republic of China—Territorial Sea Baseline, Outer Limits of the Territorial Sea and
Contiguous Zone.

I. SUMMARY

In general, the Law on the Territorial Sea and the Contiguous Zone is consistent
with customary international law as reflected in the LOS Convention. However, the
provisions on baselines and innocent passage deviate significantly from those rules. In
addition, some of the activities listed as making passage not innocent are not consistent
with article 19.2 of the LOS Convention.

The Law on the Exclusive Economic Zone and the Continental Shelf is also
generally consistent with customary international law as reflected in the LOS
Convention. However, the provisions on Taiwan’s rights and the course of submarine
cables deviate significantly from those rules.

Taiwan has promulgated a number of laws and regulations to protect the marine
environment. The provisions most comparable to Part XII of the LOS Convention on
protection and preservation of the marine environment are contained in articles 10-13 of
the Law on the Exclusive Economic Zone and the Continental Shelf. A few of the
provisions of this Law are not consistent with the comparable provisions of the LOS
Convention.

! While the laws make reference to international law, this study expresses no opinion on whether Taiwan is
an entity referred to in the international law of the sea. An earlier version of this study appears in the
Taiwan International Law Quarterly, volume 2, number 1, March 2005, at pages 249-321. The LOS
Convention opened for signature Dec. 10, 1982, entered into force Nov. 16, 1994, 1833 UNTS 297. Text
available at http://www.un.org/Depts/los/convention_agreements/texts/unclos/closindx.htm.

? The analyses are based on unofficial English translations; the official texts are in Chinese.

3 The unofficial English translation by the Ministry of Interior is reproduced in 16 Chinese YB Int’l L. &
Affairs 124-129 (1997-1998) and, as annotated by the authors, in Annex 1 of this study.

* The unofficial English translation by the Ministry of Interior is reproduced in id. at 129-137 and, as
annotated by the authors, in Annex 3 of this study.

> An English translation may be found at http://law.epa.gov.tw/en/laws/759702163.html (visited Nov. 9,
2005).

% Chinese Naval Hydrographic and Oceanographic Office Pub. No. 3, Notice to Mariners No. 19 of 1999,
Mar. 22, 1999, available at http://www.dtic.mil/whs/directives/corres/html/2005 1m.htm (U.S. Department
of Defense, Maritime Claims Reference Manual, 2005 ed.)(visited Nov. 9, 2005). The coordinates of the
baseline segments are reproduced in Annex 2 of this study.
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Marine scientific research (MSR) is addressed in article 9 of the Law on the
Exclusive Economic Zone and the Continental Shelf. The regime of MSR is specifically
addressed in Part XIII of the LOS Convention. In a number of aspects, involving
supervision, suspension and cessation of MSR activities, interference with exercise of
rights, information on results of research, and security, article 9 of this Law is not
consistent with the LOS Convention.

II. TERRITORIAL SEA AND CONTIGUOUS ZONE
A. Law on the Territorial Sea and the Contiguous Zone

In general, the Law on the Territorial Sea and the Contiguous Zone is consistent
with customary international law as reflected in the LOS Convention. However, the
provisions on baselines and innocent passage deviate significantly from those rules. In
addition, some of the activities listed as making passage not innocent are not consistent
with article 19.2 of the LOS Convention.

Normal baseline

The normal baseline defined in the LOS Convention, and in its predecessor the
1958 Geneva Convention on the Territorial Sea and the Contiguous Zone,’ is the low
water line; straight baselines are the exception and can be applied only when specific
geographic conditions are met. The Taiwan territorial sea law states the reverse.

Article 4 provides:

The delimitation of the baseline of the territorial sea of the Republic of China shall be determined
by a combination of straight baseline in principle and normal baseline as exception.

On the other hand, article 5 of the LOS Convention provides:

Except where otherwise provided in this Convention, the normal baseline for measuring the
breadth of the territorial sea is the low-water line along the coast as marked on large-scale charts officially
recognized by the coastal State.

Atrticle 7 of the LOS Convention provides the limited geographic circumstances
where straight baselines may be used:

1. In localities where the coastline is deeply indented and cut into, or if there is a fringe of islands
along the coast in its immediate vicinity, the method of straight baselines joining appropriate points may be
employed in drawing the baseline from which the breadth of the territorial sea is measured.

The baselines declared by Taiwan are examined in the next section of this paper.

" Done at Geneva April 29, 1958; entered into force Sept. 10, 1964; 15 UST 1606, TIAS 5639, 516 UNTS
205.



Innocent passage

Article 7 of the Taiwan territorial sea law provides that the right of innocent
passage by foreign vessels is enjoyed on the basis of reciprocity. On the other hand,
article 17 of the LOS Convention provides that the “ships of all States ... enjoy the right
of innocent passage through the territorial sea.” (Emphasis added.) The international
right of innocent passage is not conditioned on reciprocity.

Article 7 of the Taiwan territorial sea law also provides that:

Foreign military or government vessels shall give prior notice to the authorities concerned before
their passage through the territorial sea of the Republic of China.

No such requirement appears in section 3 of Part I of the LOS Convention, including
subsection C on rules applicable to warships.®

Acts making passage not innocent

Article 8 of the Taiwan territorial sea law sets out those acts that make passage
not innocent. Most of them follow the text of article 19.2 of the LOS Convention.
However, three provisions are not consistent with article 19.2.

Subparagraph five lists “[t]he launching or landing of any aircraft or taking on
board of any navigation equipment.” Paragraph 19.2(e) of the LOS Convention lists “the
launching, landing or taking on board of any aircraft”. No mention is made of
“navigation equipment”.

Subparagraph seven lists “[t]he loading or unloading or any commodity, currency
or person contrary to the customs, fiscal, trade, inspection, immigration, sanitary or
environmental protection laws and regulations of the Republic of China.” Article 19.2(g)
of the LOS Convention makes no mention of trade, inspection and environmental
protection.

Subparagraph eight lists “Any act of serious pollution”. Article 19.2(h) of the
LOS Convention requires the act be more than “serious pollution”. It requires the act to
be “willful and serious pollution” and that it be “contrary to this Convention.”

Suspension of innocent passage

The purposes for which innocent passage may be suspended set out in Article 10
of the Taiwan territorial sea law are broader than those authorized by the LOS
Convention. Article 10 provides in part that innocent passage may be suspended “[f]or
protecting national security and national interests”. Article 25.3 permits a coastal State to

¥ See J. Ashley Roach and Robert W. Smith, United States Responses to Excessive Maritime Claims
251-267 (2nd ed., Martinus Nijhoff Publishers, 1996) (hereinafter, Roach and Smith) and II Cumulative
Digest of United States Practice in International Law 1981-1988, at 1844-1854 (1994).
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suspend innocent passage only if the suspension is “essential for the protection of its
security, including weapons exercises.”

Laws and regulations of the coastal State relating to innocent passage

Article 11 of the Taiwan territorial sea law lists the laws Taiwan may adopt in
relation to innocent passage through its territorial sea. While consistent for the most part
with article 21 of the LOS Convention, there are a number of minor differences that are
identified in the footnotes to article 11 in Annex 1.

Sea lanes and traffic separation schemes in the territorial sea

Article 12 of the Taiwan territorial sea law authorizes Taiwan to require ships in
innocent passage to use designated sea lanes or traffic separation schemes. While
consistent for the most part with article 22 of the LOS Convention, article 11 lists more
reasons for this requirement than are set out in article 22: “protecting the safety of
navigation, preventing their destruction of on-the-sea and under-the-sea installations or
marine resources, as well as preventing marine environment pollution”. Article 22.1
authorizes designation of sea lanes and traffic separation schemes only “where necessary
having regard to the safety of navigation”.

Regulation of transit passage

Article 13 of the Taiwan territorial sea law lists a number of laws Taiwan might
enact regarding that “part of the Taiwan Straits not part of the territorial sea of the
Republic of China used for international navigation”. Article 13 has no basis in the LOS
Convention.

While article 13 appears to be based on article 42 of the LOS Convention (which
pertains to laws and regulations of States bordering straits relating to transit passage),
article 36 of the LOS Convention provides that Part III of the Convention, including
section 2 on transit passage, “does not apply to a strait used for international navigation if
there exists through the strait a route through the high seas or through an exclusive
economic zone of similar convenience with respect to navigation and hydrographical
characteristics; in such routes, the other relevant Parts of this Convention, including the
provisions regarding the freedoms of navigation and overflight, apply.” The Taiwan
Straits meet this definition.

Contiguous zone

Article 14 of the Taiwan Law on the territorial sea and contiguous zone provides
for a 24-mile'® wide contiguous zone, consistent with article 33.2 of the LOS Convention.

? See Roach and Smith 233-235 and II Cumulative Digest of United States Practice in International
Law 1981-1988, at 1838-1840 (1994).
' Unless otherwise noted, miles in this study are nautical miles. One nautical mile equals 1,852 meters.



The Convention’s Article 33.1 lists the categories of law and regulations that are subject
to control in the contiguous zone: customs, fiscal, immigration and sanitary. There is no
precedent for the expansion of categories in Article 15 of the Taiwan territorial sea law to
include trade, inspection, environmental protection and unauthorized broadcasting.

Unauthorized broadcasting on the high seas

Article 15 of the Taiwan territorial sea law also permits enactment of laws and
regulations to prevent and punish unauthorized broadcasting on the high seas or other sea
areas beyond its territorial sea and contiguous zone. Unauthorized broadcasting is
addressed in article 109 of the LOS Convention. The contiguous zone is part of the high
seas, or EEZ if declared. Article 58.2 provides that article 109 applies in the EEZ insofar
as it is not incompatible with Part V on the EEZ.

Archaeological and historical objects found at sea

Article 16 of the Taiwan territorial sea law provides:

All objects of a historical nature or relics found in the territorial sea and the contiguous zone of the
Republic of China, while undertaking archaeological and scientific research, or other activities, shall
belong to the Republic of China and be administered by the Government in accordance with related laws
and regulations.

Pursuant to the LOS Convention article 303.2, pertaining to archaeological and
historical objects found at sea, article 303 may be applied in the contiguous zone.
However, article 303.3 provides that nothing in that article “affects the rights of
identifiable owners, the law of salvage or other rules of admiralty”. Title to foreign
government property, such as sunken foreign warships and military aircraft, is not lost by
the mere passage of time, but must be renounced in accordance with that government’s
law. This rule applies anywhere at sea, including in foreign territorial seas.''

B. Claimed Baselines

This section analyzes the baselines claimed by the Taiwan Executive Yuan on
February 10, 1999'* that were published in a Notice to Mariners by the Chinese Naval
Hydrographic and Oceanographic Office on March 22, 1999. Taiwan established a
system of straight baselines around most of its coast from which to measure the outer
limits of its territorial sea and other maritime zones. In very few areas the low water line
is used. The straight baselines will be analyzed using international law standards, i.e., the
Law of the Sea Convention."

""" See Roach, Sunken Warships and Military Aircraft, 20 Marine Policy 351-354 (1996) and Title XIV,
Sunken Military Craft, of the Ronald W. Reagan National Defense Authorization Act for Fiscal Year 2005,
Public Law 108-375, Oct. 28, 2004, available at http://thomas.loc.gov and
http://www.gpoaccess.gov/plaws/index.html.

12 Decree No. Tai 88 Nei Tze #06161, Executive Yuan Gazette, vol. 5, no. 6, Feb. 10, 1999, at 36-37.

"> The authors express their appreciation to Sarah Morison, at the time with the Office of Oceans Affairs,
U.S. Department of State, who prepared the initial draft of this section.
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The geographical coordinates of the baseline turning points are given in Annex 2,
where an English translation of the attachment to the notice to mariners is reproduced in
full. It should be noted that the Chinese text would prevail over any discrepancies in the
English translation.

Basis for Analysis

The LOS Convention reflects customary international law for the principles that
underlie the proper and legal establishment of baselines. The rules for drawing baselines
are contained in articles 5-11 and 13-14 of the Convention. Article 5 states that “except
where otherwise provided in this Convention, the normal baseline for measuring the
breadth of the territorial sea is the low-water line along the coast.” Paragraph 1 of article
7 is the paramount paragraph that establishes the geographical conditions that must be
met should a coastal State elect to claim straight baselines in particular locations. This
paragraph states that straight baselines may be drawn only in two specific geographic
situations, that is, (a) “in localities where the coastline is deeply indented and cut into”, or

(b), “if there is a fringe of islands along the coast in its immediate vicinity”."*

In its 2001 decision on the merits of the Case Concerning Maritime Delimitation
and Territorial Questions between Qatar and Bahrain (Qatar v. Bahrain), the

International Court of Justice affirmed that these are the applicable rules of international

law and that they must be “applied restrictively”:"’

184. The Court, therefore, will accordingly now turn to the determination of the relevant coasts from which
the breadth of the territorial seas of the Parties is measured. In this respect the Court recalls that under the
applicable rules of international law the normal baseline for measuring this breadth is the low-water line
along the coast (Art. 5, 1982 Convention on the Law of the Sea).

185. In previous cases the Court has made clear that maritime rights derive from the coastal State's
sovereignty over the land, a principle which can be summarized as “the land dominates the sea” (North Sea
Continental Shelf, 1.C.J. Reports 1969, p. 51, para. 96; Aegean Sea Continental Shelf, I.C.J. Reports 1978,
p. 36, para. 86).

* ok ok %

210. Bahrain has contended that, as a multiple-island State, its coast consists of the lines connecting its
outermost islands and such low-tide elevations as lie within their territorial waters. Without explicitly
referring to Article 4 of the 1958 Convention on the Territorial Sea and the Contiguous Zone or Article 7 of
the 1982 Convention on the Law of the Sea, Bahrain in its reasoning and in the maps provided to the Court
applied the method of straight baselines. This is also clear from its contention that the area of sea to the
west of the Hawar Islands, between these islands and Bahrain's main island, is comprised of internal waters
of Bahrain.

4 LOS Convention, article 7.1; also found in article 4.1 of the 1958 Convention on the Territorial Sea and
the Contiguous Zone.

'3 Case Concerning Maritime Delimitation and Territorial Questions between Qatar and Bahrain (Qatar v.
Bahrain), 2001 ICJ Rep, paras. 184-185, 210-215, available at http://www.icj-
cij.org/icijwww/idocket/igb/igbframe.htm.
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211. Bahrain maintains that as a multiple-island State characterized by a cluster of islands off the coast of
its main islands, it is entitled to draw a line connecting the outermost islands and low-tide elevations.
According to Bahrain, in such cases the external fringe should serve as the baseline for the territorial sea.

212. The Court observes that the method of straight baselines, which is an exception to the normal rules for
the determination of baselines, may only be applied if a number of conditions are met. This method must
be applied restrictively. Such conditions are primarily that either the coastline is deeply indented and cut
into, or that there is a fringe of islands along the coast in its immediate vicinity. [Emphasis added.]

213. The fact that a State considers itself a multiple-island State or a de facto archipelagic State does not
allow it to deviate from the normal rules for the determination of baselines unless the relevant conditions
are met. The coasts of Bahrain's main islands do not form a deeply indented coast, nor does Bahrain claim
this. It contends, however, that the maritime features off the coast of the main islands may be assimilated
to a fringe of islands which constitute a whole with the mainland.

214. The Court does not deny that the maritime features east of Bahrain's main islands are part of the
overall geographical configuration; it would be going too far, however, to qualify them as a fringe of
islands along the coast. The islands concerned are relatively small in number. Moreover, in the present
case it is only possible to speak of a “cluster of islands” or an “island system” if Bahrain's main islands are
included in that concept. In such a situation, the method of straight baselines is applicable only if the State
has declared itself to be an archipelagic State under Part IV of the 1982 Convention on the Law of the Sea,
which is not true of Bahrain in this case.

215. The Court, therefore, concludes that Bahrain is not entitled to apply the method of straight baselines.
Thus each maritime feature has its own effect for the determination of the baselines, on the understanding
that, on the grounds set out before, the low-tide elevations situated in the overlapping zone of territorial
seas will be disregarded. It is on this basis that the equidistance line must be drawn. . . .

The purpose of authorizing the use of straight baselines is to allow the coastal
State, at its discretion, to enclose those waters that have, as a result of their close
interrelationship with the land, the character of internal waters. According to the LOS
Convention, “the sea areas lying within the lines must be sufficiently closely linked to the
land domain to be subject to the regime of internal waters™.'® By using straight baselines,
a State may also eliminate complex patterns, including enclaves, in its territorial sea, that
would otherwise result from the use of normal baselines.'’

A United Nations study stated that when determining whether “conditions apply
which would permit the use of straight baselines it is necessary to focus on the spirit as
well as the letter of the first paragraph of article 7> of the LOS Convention.'® And, as a
noted geographer has stated, “proper straight baselines usually have a number of
segments, each composed of several legs, interspersed with sections of the low-water
mark of island and mainland coasts. ... The length of individual legs is short and the
baseline is rarely more than 24 nautical miles from an exposed coast”." Article 14 of the
LOS Convention acknowledges that a combination of methods is appropriate for
determining the type of baselines in particular areas: “The coastal State may determine

16 108 Convention, article 7.3.

'7 Roach and Smith 60.

8 United Nations, Baselines: An Examination of the Relevant Provisions of the United Nations
Convention on the Law of the Sea, 1989, at 17.

' Victor Prescott, The Maritime Political Boundaries of the World 69 (1985).
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baselines in turn by any of the methods provided for in the foregoing articles to suit
different conditions.”

Neither the LOS Convention nor its predecessor, the Convention on the Territorial
Sea and the Contiguous Zone, place a specific distance limit on the length of a straight
baseline. However, several analyses have suggested limits ranging from 24 to 48 miles.*’
The position of the United States is that as a general rule baseline segments should not
exceed 24 miles.”’ The following analysis supports 24 miles as the ordinary maximum
baseline length.

The maximum segment length of 24 miles is supported by a close reading of the
relevant articles of the LOS Convention. Article 7.1 speaks of the “immediate vicinity”
of the coast. Article 7.3 states that “the sea areas lying within the line must be
sufficiently closely linked to the land domain to be subject to the regime of internal
waters.” In both of these descriptions, the implication is strong that the waters to be
internalized would otherwise be part of the territorial sea. It is difficult to envision a
situation where international waters (beyond 12 miles from the appropriate low-water
line) could be somehow “‘sufficiently closely linked” as to be subject to conversion to
internal waters.

This implication is reinforced by article 8.2 that guarantees the right of innocent
passage in areas converted to internal waters by straight baselines. Innocent passage is a
regime applicable to the territorial sea (with a maximum breadth of 12 miles).
Preservation of innocent passage carries over pre-existing rights in waters that were
territorial in nature before the application of straight baselines.

Finally, Article 10 of the LOS Convention allows a coastal State to draw a closing
line between the low-water marks of the natural entrance points of a bay that meets the
geographic criteria set forth in that Article. The maximum length of such closing lines
may not exceed 24 miles.

Given these linkages to the territorial sea, it follows that, as a rule, no straight
baseline segment should exceed 24 miles.”

% See Roach and Smith 64 (24 miles); Robert D. Hodgson and Lewis M. Alexander, Towards an Objective
Analysis of Special Circumstances: Bays, Rivers, Coastal and Oceanic Archipelagoes and Atolls, Law of
the Sea Institute Occasional Paper No. 13, 1971, at 8 (45 miles); Peter B. Beazley, Maritime Limits and
Baselines: A Guide to their Delineation, The Hydrographic Society Special Publication No. 2 (2nd ed.,
revised August 1978), at 9 (45 miles); U.S. Dep’t State, Limits in the Seas No. 106, Developing Standard
Guidelines for Evaluating Straight Baselines, August 31, 1987 (48 miles).

! U.S. Department of State Dispatch Supplement, Law of the Sea Convention, Letters of Transmittal and
Submittal and Commentary, Vol. 6, February 1995, at 8; J. Ashley Roach and Robert W. Smith, Straight
Baselines: The Need for a Universally Applied Norm, 31 Ocean Dev. & Int’l L. 47-80 (2000).

22 Roach and Smith, n.24, at 64-65.



Annex 811

10

Analysis of Taiwan's Baselines

The following analysis was made using three Chinese Navy charts (the US chart
does not depict the baseline system) that depict the 1999 baseline system, and one U.S.
chart that does not depict the baseline system:

0106, Yang-Tzu Chiang Entrance to Hsia-Men including Northern Part of Taiwan,
1:1,000,000, June 30, 2000, WGS 84;

0307, Min-Chiang Entrance to Hong Kong including Taiwan, 1:1,000,000, June 30,
2000, WGS 84;

0471, South China Sea, Northern portion, Eastern sheet, 1:1,200,000, June 30, 2000,
WGS 84; and

U.S. National Imagery and Mapping Agency chart 94004, 1:600,000, 6™ ed., Sept. 2,
1995, WGS 84.

Specific baselines are claimed for three areas: “Taiwan and its appurtenant
islands”, the Pratas Islands and Macclesfield Bank.” The main island of Taiwan is egg-
shaped, slanting from the east in the north to the west in the south. It is surrounded by
the South China Sea to the southwest, the Taiwan Strait to the west, the East China Sea to
the north, Luzon Strait to the south and the Pacific Ocean off its eastern coast. The
coastline, in general, is relatively smooth, with a peninsula jutting from the southern tip.
A deep indentation also exists in the northeastern coast. Two small islands, Lii Tao and
Lan Y1, are situated off to the southeast, 17 miles and 34 miles respectively from the
mainland. Finally, off the western coast, the Pescadores are approximately 25 miles from
the mainland. Along this same portion of coast lie small islands, anywhere from less than
1 to over 3 miles from the coast, running parallel to the mainland. The longest is
approximately 4.5 miles long. See the illustrative map on page 10.

Taiwan and its appurtenant islands

Of the 22 segments for the main island of Taiwan, all but four are straight
baselines. These segments range in length from 4.5 miles (segment T11-T12) to almost
110 miles (segment T8-T9). See Table 1. Over half the straight baseline segments (11 of
18) are more than 24 miles long. The normal baseline segments are each no more than
one mile long. The segment-by-segment analysis below gives further details.

Segments T1 to T6 enclose a small rock (Mien-hua Yii) and a small island (P’eng-
chia Y1) situated 23 and 33 miles off the northern coast of Taiwan with the mainland.
The two segments connecting these features with the mainland are each longer than 24
miles: segment T1-T2, which runs from the mainland to Mien-hua Yii is four miles
longer than 24 miles and segment T5-T6, which connects P’eng-chiaYi with the
mainland, is over 36 miles long. Segment T3-T4, which connects Mien-hua Yii and

2 Attachment to Notice to Mariners No. 19 of 1999. The attachment notes that baselines for the Spratly
Islands (Nansha Chiundau) “shall be promulgated in the future.” It should be noted that not all the
“appurtenant islands” are “islands” as defined in article 121 of the LOS Convention, and that the normal
baseline is claimed for the Senkakus.
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.
B Taiwan:
Claimed Straight Basclines
Claimed by Tahwan Executive Yuan on February 10, 1999, with
geagraphic coordinales published in the March 22, 1999 Natice
to Mariners by the Chinese Naval Hydrographic and
Oceanographic Office.
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Table 1
Length of Taiwan's
Baseline Segments

(nautical miles)

Segment | Length Type Segment Length Type

T1-T2 28.6 straight T12-T13 9.1 straight
T2-T3 0.2 normal T13-T14 74.2 straight
T3-T4 8.6 straight T14-T15 42.4 straight
T4-T5 0.6 normal T15-T16 45.3 straight
T5-T6 36.3 straight T16-T17 1.0 normal
T6-T7 26.4 straight T17-T18 44.2 straight
T7-T8 5.7 straight T18-T19 48.0 straight
T8-T9 109.0 straight T19-T20 62.2 straight
T9-T10 25.5 straight T20-T21 7.6 straight
T10-T11 0.9 normal T21-T22 14.3 straight
T11-T12 | 4.5 straight T22-T1 11.0 straight

P’eng-chia Y1, is 8.6 miles long. These two features should not be included as part of the
delimitation of the internal waters of Taiwan. They are too small and too spread out to
constitute a fringe of islands, and are too far from the mainland to “be sufficiently closely
linked to the land domain.” The waters between these two small features have the
characteristics of territorial sea and high seas.

Segment T6-T7 encloses a long shallow indentation of the northwest coast that
includes the mouth of the Tan-shui River leading to Taipei. The area does not meet the
criteria for a bay. The low water line should have been used in this area.

Segment T7-T8 is a short straight baseline segment along a portion of the
coastline that itself is generally straight. As charted, portions of the segment are
landward of the low water line. The low water line should be used in this area.

Segments T8-T19 enclose the Pescadores and other small offshore features with
the northwest and eastern coasts of Taiwan. Segment T8-T9, over 109 miles long,
connects the northwest mainland with Weng-kung Chiao, a low-tide elevation, the
northwestern most feature of the Pescadores. This feature is 34 miles from the mainland.
The coastline of Taiwan along this line is very smooth. The low water line should have
been used in this area. Segment T9-T10, 25.5 miles long, connects Weng-kung Chiao
with the small island of Hua Y1, the western most island of the Pescadores. Segment
T11-T12 connects Hua Yii with the small island Mao Y1, 4.5 miles to the south.
Segment T12-T13 connects Mao Y with larger island Ch’i-mei Y1, 9 miles to the south
southeast. Segment T13-T14 connects Ch’i-mei Y1 with the island Liu-ch’iu Y1, over
70 miles to the southeast. The mainland along the course of this segment is generally
smooth, with a few off-shore islands quite close to the coast. Liu-ch’iu Yii lies 7 miles
offshore.

If the Pescadores could be considered as a fringe of islands, segment T8-T9 would
not be used; rather a line due west from the mainland to point T9 would be used. Further,
the baseline should have been brought back from point T13 due east to the mainland
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connecting the islands of Hsi-chi Yii and Tung-chi Y1, the latter lying 23 miles off-
shore.**

Segment T14-T15, over 42 miles long, connects Liu’ch’iu Yii with the rock Ch’i
hsing Yen that lies 8 miles due south of the southern tip of Taiwan. This part of the
southwest coast of Taiwan is gently concave but smooth. The low water line should have
been used in this area.

Segments T8 to T15 enclose approximately 4,000 square miles of both territorial
sea and high seas.

Segment T15-T16 connects Ch’I- hsing Yen and the small island Hsiao-hung-t’ou
Hsu, more than 45 miles east north east in the Pacific Ocean. This small island lies over
40 miles from the mainland. Segment T17-T18 avoids the large island Lan Yii just to the
north and connects with the island Lii Tao 48 miles to the north. Lii Tao is 16 miles east
of the mainland. There are no other islands in the area. Segment T18-T19 connects Lii
Tao with the mainland at Shih-t’i Pi, 48 miles to the north. The coastline between points
T15 and T19 along the southeast and east coasts of Taiwan is generally smooth. The low
water line should have been used along the coast between points T15 and T19. Segments
T15-T19 encompass an area of approximately 2,200 square miles that are properly
territorial sea and high seas.

Segment T19-T20 connects the coastal point Shih-t’i Pi with the coastal point
Wu-shih Pi, 62 miles to the north. The coastline between these two points is also gently
smooth. Only about 150 square miles of water is enclosed. The low water line should
have been used in the area as well.

Segment T20-T21 connects Wu-shih Pi and a near shore rock Midau 7.6 miles to
the north. While there are two indentations in the coast landward of this segment, it
appears that they might be better served by drawing closing lines if they qualify as article
10 bays. Otherwise the low water line should be used in this area.

Segment T21-T22, 14 miles long, connects Midau with the island Kuei-shan Tao
that sits 7 miles off shore a concave coastline. Segment T22-T1, 11 miles long, connects
Kuei-shan Tao with the mainland at San-tiao Chiao on the northeast coast. The area
enclosed by segments T21-T22 and T22-T1 does not meet the requirements for an article
10 bay.

Senkaku Islands™

The Senkaku Islands lie in the East China Sea about 100 miles east northeast of
the northeastern tip of Taiwan, about 80 miles north of the Japanese islands of Sakishima,

* Tt should be noted that article 35(a) of the LOS Convention provides that “where the establishment of a
straight baseline in accordance with the method set forth in article 7 has the effect of enclosing as internal
waters areas which has not previously been considered as such”, Part III applies in those waters.

» (Called the Diauyutai Islands in the listing in Annex 2. Also claimed by Japan. Located at 25°46°N,
123°32°E.
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and about 170 miles west of Okinawa. Taiwan (and Japan) claim the normal baseline for
these two islands.

Pratas Reef

The Pratas Reef lies 230 miles to the southwest of the southern tip of Taiwan.”® It
consists of an island in the mouth of a semicircular shoal open to the west. The segments
D1-D4 close the mouth by connecting the headlands of the shoal with the island.

Table 2
Baselines of the Pratas Reef
(length in nautical miles)

Segment Length Type Segment Length Type

D1-D2 3.7 Straight D3-D4 6.9 Straight

D2-D3 24 Normal D4-D1 - Normal
Macclesfield Bank’”

Macclesfield Bank lies about 280 miles west southwest of the Pratas Reef, 80
miles east of the Paracels, in the middle of the South China Sea, 270 miles west of the
Luzon and 290 miles east of Vietnam. Taiwan claims the normal baseline for
Macclesfield Bank.”® However, this feature is submerged at high tide, and as it lies
seaward of the outer limit of the territorial sea of an island, is entitled to no territorial sea
of its own.”’

In summary, Taiwan uses straight baselines in many areas where the normal
baseline, the low-water mark, should be used. While the mainland coast has some
indentations, most do not meet the geographic standards, as set forth in the LOS
Convention, for using straight baselines. In addition, the off-shore features Taiwan uses
as turning points for the straight baselines are not physically close enough to the
mainland to justify incorporation. For the most part, the waters enclosed by the straight
baseline system do not have the close relationship with the land as needed, but rather
reflect the characteristics of the territorial sea or high seas. In these areas it would be
appropriate to use the normal baseline, the low-water mark along the coastline.*

%0 20°42°N, 116°43’E.

27 15°50°N, 114°20°E. Macclesfield Bank is also claimed by the Philippines and Vietnam.

* It should be noted that chart 0471 depicts no territorial sea or contiguous zone limit around Macclesfield
Bank, but does show 12 and 24-mile limits around Scarborough Reef. Scarborough Reef is also claimed by
the Philippines and Vietnam.

2 LOS Convention, article 13.2.

3% The improper use of straight baselines in other areas of the Asia-Pacific region is examined in Roach
and Smith, Straight Baselines: The Need for a Universally Applied Norm, supra n.21.
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ITII. EXCLUSIVE ECONOMIC ZONE AND CONTINENTAL SHELF

As was the case with the Law on the Territorial Sea and the Contiguous Zone, the
Law on the Exclusive Economic Zone and the Continental Shelf®' is generally consistent
with customary international law as reflected in the LOS Convention. However, the
provisions on Taiwan’s rights and the course of submarine cables deviate significantly
from those rules.

Rights of Taiwan in the EEZ and on the Continental Shelf

Article 5 of this Taiwan law sets out the rights possessed and enjoyed in the EEZ
and on the continental shelf.

Paragraph 28 addresses sovereign rights over “the resources, living or non-living”
of the water column and the seabed and subsoil. This is broader than the sovereign rights
in the EEZ accorded to the coastal State in article 56.1(a) of the LOS Convention, which
are limited to “natural resources, living and non-living” (emphasis added). Excluded
from “natural resources” are “wrecked ships and their cargoes (including bullion) lying
on the seabed or covered by the sand of the subsoil.”*

In asserting jurisdiction over all artificial islands, installations or structures in the
EEZ, paragraph 29 does not make the distinction drawn in article 60.1 of the LOS
Convention between (a) all artificial islands and (b) those installations and structures used
for the purposes provided for in article 56 and other economic purposes and installations
and structures that may interfere with the exercise of the coastal State in the EEZ. Thus
the coastal State does not have jurisdiction pursuant to the LOS Convention over other
installations and structures that do not have an economic purpose and that do not interfere
with the exercise of the rights of the coastal State in the EEZ.

This Taiwan law does not contain any provisions addressing the definition of
continental shelf natural resources such as that set out in article 77.4 of the LOS
Convention, which provides:

4. The natural resources referred to in this Part [VI on the continental shelf] consist of the mineral
and other non-living resources of the sea-bed and subsoil together with living organisms belonging to
sedentary species, that is to say, organisms which, at the harvestable stage, either are immobile on or under

the sea-bed or are unable to move except in constant physical contact with the sea-bed or the subsoil. >

1" An annotated English text of the Law on the Exclusive Economic Zone and the Continental Shelf,
promulgated on January 21, 1998, is attached as Annex 3. The text is reproduced from 16 Chinese YB
Int’] L. & Affairs 129-137 (1997-1998) and appears to be based on the translation published by the
Ministry of the Interior in 1999. “In case of any divergence of interpretation, the Chinese text shall
prevail.” Id. at 137.

32 Report of the International Law Commission covering the work of its eighth session (A/31/39) on draft
article 68 of the Convention on the Continental Shelf, and Commentary, I YB ILC 1956, at 253, 298; also
quoted in 11 Center for Ocean Law and Policy, United Nations Convention on the Law of the Sea
1982: A Commentary 896 (M Nordquist ed., 1993).

33 The United States considers sedentary species to include crustacea (crab), mollusks (abalone, conch,
clam, quahog) and sponges. 16 U.S. Code §1802(7).
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Submarine cables

Article 15 of the Law on the EEZ and Continental Shelf requires Taiwan’s
permission for “delineating the course for the laying, maintaining, or modifying any
submarine cables or pipelines on the continental shelf”. However, article 79.3 of the
LOS Convention does not permit the coastal State to delineate the course of submarine
cables not entering its territory or territorial sea.

IV. PROTECTION AND PRESERVATION
OF THE MARINE ENVIRONMENT

Taiwan has promulgated a number of laws and regulations to protect the marine
environment.”* The provisions most comparable to Part XII of the LOS Convention are
contained in articles 10-13 of the Law on the Exclusive Economic Zone and the
Continental Shelf. However, a few of the provisions of the Law are not consistent with
the comparable provisions of the LOS Convention.

Institution of proceedings

The second paragraph of article 11 provides that Taiwan may proceed to indict a
vessel found to be engaged in vessel source pollution in its EEZ. Article 220.6 of the
LOS Convention permits the institution of proceedings in such a situation only when
“there is clear objective evidence that a vessel navigating in the exclusive economic zone
or the territorial sea of a State has, in the exclusive economic zone, committed a violation
referred to in paragraph 3 resulting in a discharge causing major damage or threat of
major damage to the coastline or related interests of the coastal State, or to any
resources of its territorial sea or exclusive economic zone, that State may, subject to
section 7, provided that the evidence so warrants, institute proceedings, including
detention of the vessel, in accordance with its laws.” (Emphasis added.)

Adoption of special mandatory measures

Article 12 provides that in order to meet “special circumstances,” Taiwan “in
explicitly defined areas of its exclusive economic zone, may adopt special mandatory
measures for the prevention of pollution resulting from vessels, either discharges,
navigation, or other practices of vessels.” This article contains none of the safeguards
contained in the comparable article in the LOS Convention, i.e., article 211.6:

6. (a) Where the international rules and standards referred to in paragraph 1 are inadequate to meet special
circumstances and coastal States have reasonable grounds for believing that a particular, clearly defined
area of their respective exclusive economic zones is an area where the adoption of special mandatory
measures for the prevention of pollution from vessels is required for recognized technical reasons in
relation to its oceanographical and ecological conditions, as well as its utilization or the protection of its
resources and the particular character of its traffic, the coastal States, after appropriate consultations
through the competent international organization with any other States concerned, may, for that area, direct
a communication to that organization, submitting scientific and technical evidence in support and

** For links to these laws see http://law.epa.gov.tw/en/laws/water/marine.html (visited Oct. 27, 2005).

Annex 811
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information on necessary reception facilities. Within 12 months after receiving such a communication, the
organization shall determine whether the conditions in that area correspond to the requirements set out
above. If the organization so determines, the coastal States may, for that area, adopt laws and regulations
for the prevention, reduction and control of pollution from vessels implementing such international rules
and standards or navigational practices as are made applicable, through the organization, for special areas.
These laws and regulations shall not become applicable to foreign vessels until 15 months after the
submission of the communication to the organization.

(b) The coastal States shall publish the limits of any such particular, clearly defined area.

(c) If the coastal States intend to adopt additional laws and regulations for the same area for the prevention,
reduction and control of pollution from vessels, they shall, when submitting the aforesaid communication,
at the same time notify the organization thereof. Such additional laws and regulations may relate to
discharges or navigational practices but shall not require foreign vessels to observe design, construction,
manning or equipment standards other than generally accepted international rules and standards; they shall
become applicable to foreign vessels 15 months after the submission of the communication to the
organization, provided that the organization agrees within 12 months after the submission of the
communication.

The basic implementing law is the Martine Pollution Control Act, promulgated
November 1, 2000.> The Act appears to be entirely consistent with the LOS and various
IMO conventions.

V. MARINE SCIENTIFIC RESEARCH

The subject of marine scientific research (MSR) is addressed in article 9 of the
Law on the Exclusive Economic Zone and the Continental Shelf. The regime of marine
scientific research is specifically addressed in Part XIII of the LOS Convention.”® In a
number of aspects, involving supervision, suspension and cessation of MSR activities,
interference with exercise of rights, information on results of research, and security,
article 9 is not consistent with the LOS Convention.

Supervision

The first paragraph of article 9 provides that MSR conducted in the EEZ or on the
continental shelf will be subject to Taiwan’s “supervision”. Part XIII of the LOS
Convention contains no provision authorizing a coastal State to “supervise” the conduct
of MSR by a foreign researcher.

Suspension or cessation of MSR activities

The first paragraph of article 9 also provides that permission may be withdrawn or
suspended “when necessary”. In contrast to article 253 of the LOS Convention, the law
does not indicate the parameters of “when necessary”. Article 253 provides:

1. A coastal State shall have the right to require the suspension of any marine scientific research activities
in progress within its exclusive economic zone or on its continental shelf if:

35 An English language translation may be found at http:/law.epa.gov.tw/en/laws/759702163.html (visited
Oct. 27, 2005).

36 See Montserrat Gorina-Ysern, An International Regime for Marine Scientific Research (2003) for
a comprehensive examination of MSR and the practice of States.
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(a) the research activities are not being conducted in accordance with the information communicated as
provided under article 248 upon which the consent of the coastal State was based; or

(b) the State or competent international organization conducting the research activities fails to comply with
the provisions of article 249 concerning the rights of the coastal State with respect to the marine scientific
research project.

2. A coastal State shall have the right to require the cessation of any marine scientific research activities in
case of any non-compliance with the provisions of article 248 which amounts to a major change in the
research project or the research activities.

3. A coastal State may also require cessation of marine scientific research activities if any of the situations
contemplated in paragraph 1 are not rectified within a reasonable period of time.

4. Following notification by the coastal State of its decision to order suspension or cessation, States or
competent international organizations authorized to conduct marine scientific research activities shall
terminate the research activities that are the subject of such a notification.

5. An order of suspension under paragraph 1 shall be lifted by the coastal State and the marine scientific
research activities allowed to continue once the researching State or competent international organization
has complied with the conditions required under articles 248 and 249.

Interference with exercise of rights

Regulation 33 in article 9 requires the researcher “not to interfere” with Taiwan’s
exercise of its rights in the EEZ or on the continental shelf. This unqualified obligation
contrasts with Article 246.8 of the LOS Convention, which requires foreign MSR
activities to not “unjustifiably” interfere with the coastal States activities in the exercise
of their sovereign rights and jurisdiction provided for in the LOS Convention.

Information on results of research

Regulation 35 in article 9 requires the researcher “[t]o provide progress reports at
all times, as well as preliminary conclusions and final conclusions”. Part XIII of the LOS
Convention contains no requirement for the foreign researcher to provide “progress
reports”. Rather article 249.1(b) of the LOS Convention requires the coastal State be
provided, “at its request, with preliminary reports, as soon as practicable, and when the
final results and conclusions after the completion of the research”.

Security

Regulation 37 in article 9 provides the foreign researcher shall “ensure no
prejudice to the security an[d] benefits” of Taiwan in using such research data. No
similar provision is contained in Part XIII of the LOS Convention.

VI. CONCLUSIONS

The foregoing analysis show that, with a number of significant exceptions, the
basic maritime laws of Taiwan are consistent with the LOS Convention and that the
baseline system is, for the most part, not consistent with the LOS Convention.

In general, the Taiwan Law on the Territorial Sea and the Contiguous Zone is
consistent with customary international law as reflected in the LOS Convention.
However, as demonstrated in section II, the provisions on baselines and innocent passage
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deviate significantly from those rules. In addition, some of the activities listed as making
passage not innocent are not consistent with article 19.2 of the LOS Convention.

The Taiwan Law on the Exclusive Economic Zone and the Continental Shelf is
also generally consistent with customary international law as reflected in the LOS
Convention. However, as demonstrated in section III, the provisions on Taiwan’s rights
and the course of submarine cables deviate significantly from those rules.

The Taiwan law with provisions most comparable to Part XII of the LOS
Convention on protection and preservation of the marine environment is the Law on the
Exclusive Economic Zone and the Continental Shelf, article 10-13. As explained in
section IV, a few of the provisions of this Law are not consistent with the comparable
provisions of the LOS Convention.

Marine scientific research (MSR) is addressed in article 9 of the Law on the
Exclusive Economic Zone and the Continental Shelf. The regime of MSR is specifically
addressed in Part XIII of the LOS Convention. As described in section V, in a number of
aspects, involving supervision, suspension and cessation of MSR activities, interference
with exercise of rights, information on results of research, and security, article 9 of this
Law is not consistent with the LOS Convention.
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Annex I
Law on the Territorial Sea and the Contiguous Zone
Promulgated on January 21, 1998°’

Article 1

This Law is enacted to preserve the sovereignty over the territorial sea and the rights over the
contiguous zone of the Republic of China.
Matters not covered by this law shall be governed by the provisions of other related laws.

Article 2

The sovereignty of the Republic of China extends to its territorial sea, the air space over its
territorial sea, its seabed and its subsoil.*®

Article 3

The territorial sea of the Republic of China shall be the sea area between the baseline and the outer
limits measuring outwardly twelve nautical miles from the baseline.*

Article 4

The delimitation of the baseline of the territorial sea of the Republic of China shall be determined
by a combination of straight baseline in principle and normal baseline as exception.*’

Article 5

The baseline and the outer limits of the territorial sea of the Republic of China shall be decided by
the Executive Yuan and may be promulgated in parts.

Article 6

In the event that the territorial sea of the Republic of China overlaps with the territorial sea of
adjacent or opposite countries, the delimitation shall be the equidistant median line. Where there is an
agreement, such an agreement shall govern.

The equidistant median line prescribed in the preceding paragraph is a line on which every point is
equidistarzt1 from the nearest points on the baseline of the Republic of China and the adjacent or opposite
countries.

Article 7

Foreign civil vessels may, under the reciprocity principle,** enjoy the right of innocent passage
through the territorial sea of the Republic of China as long as the passage is not prejudicial to the peace,

37 The text is taken from 16 Chinese YB Int’l L. & Affairs 124-129 (1997-98). “In case of any
divergence of interpretation, the Chinese text shall prevail.” Id. at 129. It appears to reproduce the English
translation published by the Ministry of Interior in 1999.

3% This provision appears to be based on paragraphs 1 and 2 of article 2 of the Law of the Sea Convention.
This provision does not mention land territory and internal waters.

%% This provision appears to be based on articles 3 and 4 of the LOS Convention.

* Inconsistent with articles 5 and 7 of the LOS Convention. Article 5 provides that the normal baseline is
the low-water line along the coast; article 7.1 provides that straight baselines are permissible only “in
localities where the coastline is deeply indented and cut into, or if there is a fringe of islands along the coast
in its immediate vicinity”.

*!' This provision appears to be based on article 15 of the LOS Convention.
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good order and security of the Republic of China. Passage shall be continuous and expeditious and be in
accordance with this law and other international regulations.
An innocent, continuous and expeditious passage, complying with this law and other international
regulations as prescribed in the preceding paragraph may include stopping and anchoring under necessity,
provided the same are incidental to ordinary navigation or a rendered necessary by force majeure or
distress or for the purpose of rendering assistance to person, vessels, or aircraft in danger or distress.”
Foreign military or government vessels shall give prior notice to the authorities concerned before
their passage through the territorial sea of the Republic of China.**
While passing through the territorial sea of the Republic of China, foreign submarines and other
underwater vessels are required to navigate on the surface and to display their flags.
Regulations governing innocent passage of foreign vessels shall be decided by the Executive Yuan.
Vessels of the Chinese mainland passing through the territorial sea of the Republic of China shall
conform to the provisions of this law and that of the Statute Governing the Relations between the Taiwan
Area and Mainland Area.

3

Article 8

A foreign vessel is not innocent in its passage through the territorial sea of the Republic of China
if it engages in any one of the following activities:*

1. Any threat or use of force against the sovereignty or territorial integrity of the Republic of
China;*

2. Any exercise or practice with any kind [of] weapons;

3. Any act aimed at collecting information to the prejudice of the defense or security of the
Republic of China;

4. Any act of propaganda aimed at affecting the defense or security of the Republic of China;

5. The launching or landing of any aircraft or taking on board of any navigation equipment;*’

6. The launching, landing or taking on board of any military device;

7. The loading or unloading or any commodity, currency or person contrary to the customs, fiscal,
trade, inspection, immigration, sanitary or environmental protection laws and regulations of the Republic of
China;*®

8. Any act of serious pollution;*

9. Any activity concerning catching living beings[sic];"’

10. Any activity of research or survey;

11. Any act aimed at interfering with any systems of communication or any other facilities or
installations of the Republic of China;** or

12. Any other activity not having a direct bearing on innocent passage.”

2 Article 17 of the LOS Convention provides that the “ships of all States ... enjoy the right of innocent
passage through the territorial sea.” It is not conditioned on reciprocity.

* This provision appears to be based on paragraph 2 of article 18 of the LOS Convention.

* Prior notification is not authorized y the LOS Convention.

* This provision appears to be based on paragraph 2 of article 19 of the LOS Convention.

* Paragraph 19.2(a) also includes “political independence of the coastal State, or in any other manner in
violation of the principles of international law embodied in the Charter of the United Nations.”

7 Paragraph 19.2(e) states “the launching, landing or taking on board of any aircraft”. No mention is made
of “navigation equipment”.

* Article 19.2(g) makes no mention of trade, inspection and environmental protection.

¥ Article 19.2(h) requires the act be more than “serious pollution”. It requires the act to be “willful and
serious pollution” and that it be “contrary to this Convention.”

30" Article 19.2(i) refers to “fishing activities”.

1 Article 19.2(j) refers to the “carrying out of research or survey activities.”

>2 This provision is consistent with article 19.2(k).

> Article 19.2(1) refers merely to “passage”, not “innocent passage.”
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Article 9

Foreign nuclear-powered vessels and vessel carrying nuclear or other inherently dangerous or
noxious substances shall, when exercising the right of innocent passage through the territorial sea of the
Republic of China, carry documents authorized in accordance with international agreements and such
vessels shall be permitted and monitored by the Government of the Republic of China.** The Executive
Yuan shall decide the permission and monitoring regulations.

Article 10

For protecting national security and national interests, >> the Government of the Republic of China
may suspend temporarily in specified areas of its territorial sea the innocent passage of foreign vessels.’®

The Executive Yuan shall promulgate the specified areas and the duration of suspension of
innocent passage as prescribed in the preceding paragraph.’’

Article 11

The Government of the Republic of China may adopt laws and regulations relating to innocent
passage through its territorial sea, in respect of any or all of the following:

13. The maintenance of navigation safety and the regulation of maritime traffic;

14. The protection of navigational aids and facilities and other installations or facilities;

15. The protection of cables and pipelines;

16. The conservation of living marine resources;

17. The prevention and punishment of infringement of the fisheries laws and regulations of the
Republic of China;™®

18. The preservation of the environmental[sic] of the Republic of China and the prevention,
reduction and control of any possible pollution thereof;>

19. The prevention and punishment of any marine scientific research and hydrographic surveys
undertaken without prior permission;®

20. The prevention and punishment of infringement of the customs, fiscal, immigration or
sanitation laws and regulations of the Republic of China;"' and,

21. The prevention and punishment of other activities without direct being on innocent passage.”

The laws and regulations relating to innocent passage in the territorial sea prescribed in the
preceding paragraph shall be duly promulgated by the Executive Yuan.

Article 12

The [G]overnment of the Republic of China may, for the purposes of protecting the safety of
navigation, preventing their destruction of on-the-sea and under-the-sea installations or marine resources,

> Article 23 also requires such ships to “observe special precautionary measures” established for such
ships by international agreements. Article 23 has no provision authorizing such vessels to be “permitted
and monitored by the” coastal State.

35 Article 25.3 permits a coastal State to suspend innocent passage only if the suspension is “essential for
the protection of its security, including weapons exercises.”

%% This provision is otherwise consistent with the first sentence of article 25.3 of the LOS Convention.
>7 This provision is consistent with the second sentence of article 25.3 which provides that “such
suspension shall take effect only after being duly published.”

% Article 21.1(e) does not mention “punishment”.

? Article 21.1(f) does not mention “any possible” pollution.

O Article 21.1(g) refers only to “the carrying out of research or survey activities.”

' Article 21.1(h) does not mention “punishment”.

62 Article 21.1 contains no such authorization.

N N W
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as well as preventing marine environment pollution,” require the foreign vessels exercising the right of
innocent passage through its territorial sea to observe designated sea lanes or traffic separation schemes.

The designated sea lanes or traffic separation schemes prescribed in the preceding paragraph shall
be established and duly promulgated by the Executive Yuan.

Article 13%

In the part of the Taiwan Straits not part of the territorial sea of the Republic of China used for
international navigation, the Government of the Republic of China may enact laws and regulations relating
to the transit passage of foreign vessels and aircraft, in respect of any or all of the following:

22. The maintenance of navigation safety and the regulation of maritime traffic;

23. The prevention, reduction and control of pollution of the environment;

24. The prohibition of fishing;

25. The prevention and punishment of loading or unloading of any commodity, currency or
person in contravention of the customs, fiscal, immigration or sanitary laws and regulations of the Republic
of China.

The laws and regulations relating to transit passage prescribed in the preceding paragraph shall be
duly promulgated by the Executive Yuan.

Article 14

The contiguous zone of the Republic of China is the sea area contiguous to the outer limits of the
territorial sea and to a distance of twenty-four nautical miles measured from the baselines.” The outer
limits of the contiguous zone shall be decided by the Executive Yuan and may be promulgated in parts.

Article 15

The Government of the Republic of China may enact laws and regulations in the contiguous zone
for the following purposes:

26. To prevent infringement of customs, fiscal, trade, inspection, immigration, sanitation or
environmental protection laws and regulations within its territory and territorial sea, and unauthorized
broadcasting;*

27. To punish infringement of customs, fiscal, trade, inspection, immigration, sanitation or
environmental protection laws and regulations within its territory and territorial sea, and unauthorized
broadcasting.®”’

The Government of the Republic of China may enact laws and regulations to prevent and punish
unautgorized broadcasting on the high seas or other sea areas beyond its territorial sea and contiguous
zone.

63" Article 22.1 authorizes designation of sea lanes and traffic separation schemes only “where necessary
having regard to the safety of navigation”.

6 Article 13 has no basis in the LOS Convention. While article 13 appears to be based on article 42 of the
LOS Convention, article 36 of the LOS Convention provides that Part III of the Convention, including
section 2 on transit passage, “does not apply to a strait used for international navigation if there exists
through the strait a route through the high seas or through an exclusive economic zone of similar
convenience with respect to navigation and hydrographical characteristics; in such routes, the other relevant
Parts of this Convention, including the provisions regarding the freedoms of navigation and overflight,
apply.” The Taiwan Straits meet this definition.

5 This provision appears to be based on article 33 of the LOS Convention.

6 Article 33.1(a) makes no mention of trade, inspection, environmental protection or unauthorized
broadcasting.

67 Article 33.1(b) makes no mention of trade, inspection, environmental protection or unauthorized
broadcasting.

68 Unauthorized broadcasting is addressed in article 109 of the LOS Convention. The contiguous zone is
part of the high seas or EEZ if declared. Article 58.2 provides that article 109 applies in the EEZ insofar as
it is not incompatible with Part V on the EEZ.
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The laws and regulations prescribed in the aforementioned two paragraphs shall be promulgated
by the Executive Yuan.

Article 16

All objects of a historical nature or relics found in the territorial sea and the contiguous zone of the
Republic of China, while undertaking archaeological and scientific research, or other activities, shall
belong to the Republic of China and be administered by the Government in accordance with related laws
and regulations.”

Article 17

If the authorities of national defense, police, customs or other authorized agencies of the Republic
of China consider that a person or an object which is in the territorial sea of the Republic of China or the
contiguous zone is engaged in an activity violating laws and regulations of the Republic of China, such as
authorities may engage in hot pursuit,”® boarding,”’ inspection, and when necessary, detaining or arresting
such persons or objects.

The authorities prescribed in the preceding paragraph may replace each other consecutively in
undertaking hot pursuit, boarding, and inspection.”

Article 18

This law shall enter into force on the day of promulgation.

% Pursuant to paragraph 2 of article 303, archaeological and historical objects found at sea, article 303 may
be applied in the contiguous zone. However, article 303.3 provides that nothing in that article “affects the
rights of identifiable owners, the law of salvage or other rules of admiralty”.

7% The rules for hot pursuit are set out in article 111 of the LOS Convention.

"' The rules for exercise of the right of visit are set out in article 110 of the LOS Convention.

2 This provision is consistent with article 111.5 and 111.6(b) of the LOS Convention.
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Annex 2

The First Part of the Baselines of the Territorial Sea of Taiwan*

AREA NUMBER [NAME OF THE CO-ORDINATES CONNECT- TYPE OF
OF THE |POINT LONGITUDE (E) [LATITUDE (N) |ING TO BASELINE
POINT

Taiwan T1 Sandiaujiau 122°00.00' 25°00.60' T2 straight

and its T2 Mianhuayu 1 122°05.80' 25°28.80' T3 normal

Appurtenant T3 Mianhuayu 2 122°05.80' 25°29.00' T4 straight

Islands T4 Pengjiayu 1 122°04.50' 25°37.50 T5 normal
T5 Pengjiayu 2 122°03.90' 25°37.80" T6 straight
T6 Linsanbi 121°30.40' 25°17.70" T7 straight
T7 Dajiueshi 121°05.40' 25°04.20' T8 straight
T8 Danioulanshian 121°00.65' 25°00.55' T9 straight
T9 Wuenggungshi 119°32.00' 23°47.20' T10 straight
T10 Huayu 1 119°18.70' 23°24.80" T11 normal
T11 Huayu 2 119°18.20' 23°24.00' T12 straight
T12 Mauyu 119°18.80' 23°19.50" T13 straight
T13 Chimeiyu 119°24.40' 23°12.00' T14 straight
T14 Liouchiouyu 120°20.90' 22°19.10' T15 straight
T15 Chishingyian 120°48.90' 21°45.45' T16 straight
T16 Shiaulanyu 1 121°36.10' 21°56.70' T17 normal
T17 Shiaulanyu 2 121°37.10' 21°57.00" T18 straight
T18 Feiyian 121°31.00' 22°41.00' T19 straight
T19 Shtibi 121°30.53' 23°29.20' T20 straight
T20 Wushbi 121°51.10" 24°28.70' T21 straight
T21 Midau 121°53.70' 24°35.90' T22 straight
T22 Gueitouan 121°57.30' 24°49.90' T1 straight
- Diauyutai Lieyu - - - normal

(Diauyutai Islands)

Dungsha Dl Shibeigiau 116°45.45' 20°46.16' D2 straight

Chiundau D2 Dungshabeijiau 116°42.13' 20°44.16' D3 normal

(Pratas D3 Dungshananjiau 116°41.30' 20°41.92' D4 straight

Islands) D4 Shinanjiau 116°44.80' 20°35.78' DI normal

Jungsha - Huangyiandau - - - normal

Chiundau

(Maccles-

field Bank)

Nansha All islands and atolls of the Nansha Chiundau surrounded by the Chinese traditional U-shape lines are

Chiundau the territory of the Republic of China. The delimitation of the baselines in this region shall be

(Spratly determined by a combination of straight baselines and normal baselines. The related information

Islands) concerning names of the base points, their co-ordinates, and charts shall be promulgated in the future.

* This document was translated by Dr. Kuan-Hsiung Wang while a post-doctoral research fellow at the

Sun Yat-sen Centre for Policy Studies, National Sun Yat-sen University, Kaohsiung, and is unofficial. It is
available at http://www.jiscmail.ac.uk/cgi-bin/webadmin? A2=ind99&L=int-
boundaries&T=0&F=&S=&P=2751. In case there is any dispute on the wording of this translation, the

Chinese language shall be the authentic one.
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Annex 3
Law on the Exclusive Economic Zone and the Continental Shelf”
Promulgated on January 21, 1998

Article 1

This law is enacted to preserve and exercise the rights in the exclusive economic zone and on the
continental shelf of the Republic of China
Matters not covered by this law shall be governed by the provisions of other related laws.

Article 2

The exclusive economic zone of the Republic of China denotes the sea area contiguous to the
other limits of the territorial sea and to a distance measuring outwardly 200 nautical miles from the baseline
of the territorial sea.”

The exclusive economic zone prescribed in the preceding paragraph comprise the water body, the
seabed and the subsoil.”

The continental shelf of the Republic of China is the submarine area that extends beyond its
territorial sea through the natural prolongation of its land territory to the outer edge of the continental
margin.

The submarine area prescribed in the preceding paragraph compromises [sic] the seabed and subsoil.”®

Article 3

The outer limits of the exclusive economic zone and the continental shelf of the Republic of China
shall be decided by the Executive Yuan and may be promulgated in parts.

Article 4

In the event that the exclusive economic zone or the continental shelf of the Republic of China
overlaps with the adjacent or opposite countries, the Republic of China may negotiate, on the principle of
equality, a delimitation line with those of the adjacent or opposite countries.”’

Prior to the agreements mentioned in the preceding paragraph, the Republic of China and the
adjacent or opposite countries, in a spirit of understanding and co-operation, may reach a modus vivendi.

Such a modus vivendi as prescribed in the preceding paragraph shall be without prejudice to the
final delimitation.”®

Article 5

The Republic of China shall, in its exclusive economic zone or on its continental shelf, enjoy and
exercise the following rights:

3 The text is taken from 16 Chinese YB Int’l L. & Affairs 129-137 (1997-98). “In case of any
divergence of interpretation, the Chinese text shall prevail.” Id. at 137.

™ Compare with articles 55 and 57 of the Law of the Sea Convention.

7 Atrticle 56.1(a) of the LOS Convention refers to the “waters superjacent to the seabed and ... the seabed
and its subsoil”.

76 Article 76.1 of the LOS Convention defines the continental shelf as “the seabed and subsoil of the
submarine areas that extend beyond its territorial sea throughout the natural prolongation of its land
territory to the outer edge of the continental margin”.

77 Articles 74.1 and 83.1 of the LOS Convention require the EEZ and continental shelf to be delimited “by
agreement on the basis of international law, as referred to in Article 38 of the Statute of the International
Court of Justice, in order to achieve an equitable solution.”

78 These two paragraphs are consistent with articles 74.3 and 83.3, which speak of “provisional
arrangements” rather than “modus vivendi”.
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28. Sovereign rights for the purpose of exploring, exploiting, conserving, and managing the
resources, living or non-living, of the waters superjacent to the seabed and of the seabed and its subsoil.”

29. Jurisdiction over the construction, use, modification, or dismantlement of artificial islands,
installations or structures.®

30. Jurisdiction over marine scientific research.®'

31. Jurisdiction over preservation of marine environment;* and

32. Other rights in accordance with international law.*’

The Republic of China shall enjoy and exercise sovereign rights of utilizing the energy stemming
from the water, currents and winds or other activities.®*

The Republic of China shall enjoy and exercise jurisdiction over laying, maintaining, or modifying
submarine cables or pipelines.®

Article 6

For the undertaking of exploration, exploitation, conservation, or management of living or non-
living resources in the exclusive economic zone or on the continental shelf of the Republic of China, an
application for permission shall be made in accordance with related laws and regulations of the Republic of
China.

Article 7
For utilizing energy from the water, currents and winds or other activities in the exclusive

economic Zone of the Republic of China, permission from the Government of the Republic of China shall
be required. The related permission regulations shall be decided by the Executive Yuan.

7 Similar to article 56.1(a) of the LOS Convention regarding the EEZ, except that the rights are limited to
“natural resources”. Paragraph 28 does not address the definition of continental shelf natural resources set
out in article 77.4 of the LOS Convention: “The natural resources referred to in this Part [VI, on the
continental shelf,] consist of the mineral and other non-living resources of the seabed and subsoil together
with living organisms belonging to sedentary species, that is to say, organisms which, at the harvestable
stage, either are immobile on or under the seabed or are unable to move except in constant physical contact
with the seabed or the subsoil.”

% Similar to article 56.1(b)(i) of the LOS Convention, which does not mention “modification or
dismantlement”. Article 60.1 of the LOS Convention limits the exclusive rights of the coastal State in the
EEZ to those pertaining to the construction, operation and use of (a) artificial islands, (b) installations and
structures for the purposes provided for in article 56 and other economic purposes, and (c) installations and
structures which may interfere with the exercise of the rights of the coastal State in the EEZ. Article 60.2
gives the coastal State exclusive jurisdiction over such artificial islands, installations and structures,
including jurisdiction with regard to customs, fiscal, health, safety and immigration laws and regulations.
Atrticle 60.3 of the LOS Convention addresses, inter alia, the removal of abandoned or disused artificial
islands, installations or structures. Article 80 of the LOS Convention applies article 60 mutatis mutandis to
artificial islands, installations and structures on the continental shelf.

81 Similar to article 56.1(b)(ii) of the LOS Convention.

82 Article 56.1(b)(iii) of the LOS Convention refers to “the protection and preservation of the marine
environment.”

8 Article 56.1(c) of the LOS Convention refers to “other rights and duties provided for in this
Convention.”

% Article 56.1(a) gives the coastal State sovereign rights “with regard to other activities for the economic
exploitation and exploration of the zone, such as the production of energy from the water, currents and
winds”.

% This is broader than article 79 of the LOS Convention which limits the rights of coastal States in a
number of ways. See further article 15 below.
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Article 8

For the undertaking of construction, use, modification, or dismantlement of artificial islands,
installations, or structures in the exclusive economic zone or on the continental shelf of the Republic of
China, permission from the Government of the Republic of China shall be required. The related permission
regulations shall be decided by the Executive Yuan.

Laws and regulations of the Republic of China shall apply to artificial islands, installations, or
structures prescribed in the preceding paragraph.

A safety zone shall be established around artificial islands, installations, or structures prescribed
paragraph 1 where appropriate measures shall be taken to ensure the safety both of navigation and of the
artificial islands, installations, or structures.®®

The width of the safety zones prescribed in the preceding paragraph shall be in accordance with
general international standards or a recommended by the related international organizations.®’

Article 9

For the undertaking of marine scientific research in the exclusive economic zone or on the
continental shelf of the Republic of China, permission from the Government of the Republic of China shall
be required.® Such research will be subject to the Government of the Republic of China’s supervision."
The Government of the Republic of China, when necessary, may withdraw permission or may suspend or
cease marine scientific research activities in progress.

The undertaking of marine scientific research in the exclusive economic zone or on the continental
shelf of the Republic of China shall comply with the following regulations:

33. Not to interfere with the Republic of China’s exercise of rights in its exclusive economic zone
or on its continental shelf;’!

34. To ensure the right of the Government of the Republic of China to designate its representatives
for participation;”

35. To provide progress reports at all times, as well as preliminary conclusions and final
conclusions;”

% Article 60.4 of the LOS Convention permits the coastal State, “where necessary, [to] establish
reasonable safety zones around such artificial islands, installations and structures in which it may take
appropriate measures to ensure the safety both of navigation and of the artificial islands, installations and
structures.”

87" Article 60.5 provides that the “breadth of the safety zone shall be determined by the coastal State, taking
into account applicable international standards.” Article 60.5 also provides that such zone “shall be
designed to ensure that they are reasonably related to the nature and function of the artificial islands,
installations or structures, and shall not exceed a distance of 500 metres around them, measured from each
point of their outer edge, except as authorized by generally accepted international standards or as
recommended by the competent international organization.” Article 60.5 also requires that “[d]ue notice
shall be given of the extent of safety zones.”

% This requirement for permission to conduct marine scientific research (MSR) is consistent with article
246.2 of the LOS Convention.

% Part XIII on MSR of the Convention does not authorize a coastal State to “supervise” the conduct of
MSR by a foreign researcher.

% The Law does not indicate the parameters of “when necessary”. The authority of a coastal State to
withdraw permission, suspend or terminate MSR is limited to the situations described in article 253 of the
LOS Convention.

' Article 246.8 of the LOS Convention requires foreign MSR activities to not “unjustifiably” interfere
with activities undertaken by coastal States in the exercise of their sovereign rights and jurisdiction
provided for in the LOS Convention.

2 Article 249.1(a) of the LOS Convention permits the coastal State to participate in the research project.
% Part XIII of the LOS Convention contains no requirement for the foreign researcher to provide “progress
reports”. Rather article 249.1(b) of the LOS Convention requires the coastal State be provided, “at its
request, with preliminary reports, as soon as practicable, and when the final results and conclusions after
the completion of the research”.
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36. To furnish copied data, figures, or samples, complete and without detriment to their scientific
value,” and various assessment reports;95

37. To ensure no prejudice to the security an [sic] benefits of the Republic of China in using such
research data;”®

38. To inform the Government of the Republic of China immediately of any major change in the
research project;’’

39. Unless otherwise agreed, not to investigate marine resources;”®

40. Not to harm the marine environment;”’

41. Unless otherwise agreed, to dismantle research installations and equipment once the research
is completed;mo and,

42. To comply with the provisions of related laws and international agreements.

Article 10

Any activity concerning dumping, discharging, or disposing of waste or other substances in the
exclusive economic zone or on the continental shelf of the Republic of China shall comply with the laws
and regulations of the Republic of China.'"’

Article 11

For any vessel navigating in the exclusive economic zone of the Republic of China which commits
a discharge violation causing marine environmental pollution, the Republic of China may request that
vessel to give information regarding its identity, its port of registry, its last and its next port of call and
other relevant information required to establish whether a violation has occurred.'®
In case the suspected vessel prescribed in the preceding paragraph refuses to give information, or the
information supplied by the vessel in [sic] manifestly at variance with the evident factual situation, or the
vessel does not carry valid certificates or records, or the circumstances of the case justify such inspection,
the Government of the Republic of China may undertake physical inspection of the vessel'”® and, provided
that the evidence so warrants, indict the vessel through due process.'™

% Article 249.1(c) of the LOS Convention requires the coastal State to be provided access, “at its request,
to all data and samples and likewise to furnish it with data which may be copied and samples which may be
divided without detriment to their scientific value”.

% Article 249.1(d) of the LOS Convention requires the coastal State, if requested, to be provided “with an
assessment of such data, samples and research results or provide assistance in their assessment or
interpretation”.

% Part XIII contains no such provision.

°7 This is consistent with article 249.1(f) of the LOS Convention.

% Article 246.5(a) and (b) of the LOS Convention permits the coastal State to withhold consent in such
circumstances. See also article 250.2 of the LOS Convention.

% This is consistent with article 240(d) of the LOS Convention.

1% This is consistent with article 249.1(g) of the LOS Convention.

1% Article 210 of the LOS Convention pertains to pollution by dumping. “Dumping” is defined in article
1.1(5)(a) of the LOS Convention, in part, as “any deliberate disposal of wastes or other matter from vessels,
aircraft, platforms or other man-made structures at sea”. See further article 17 below.

192 The parallel provision in the LOS Convention is article 220.3, which provides:

3. Where there are clear grounds for believing that a vessel navigating in the exclusive economic zone or the
territorial sea of a State has, in the exclusive economic zone, committed a violation of applicable international
rules and standards for the prevention, reduction and control of pollution from vessels or laws and regulations
of that State conforming and giving effect to such rules and standards, that State may require the vessel to
give information regarding its identity and port of registry, its last and its next port of call and other relevant
information required to establish whether a violation has occurred.

' The parallel provisions in the LOS Convention are articles 220.5 and 226.1(a), which provide:

5. Where there are clear grounds for believing that a vessel navigating in the exclusive economic zone or the
territorial sea of a State has, in the exclusive economic zone, committed a violation referred to in paragraph 3
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For any suspected or indicted vessel as prescribed in the preceding paragraph, whenever appropriate
procedures have been taked [sic] in accordance with international agreements, whereby compliance with
requirements for any bond or other appropriate financial surety has been assured, that vessel shall be
allowed to proceed.'”®

Article 12

In order to meet special circumstances, the Republic of China, in explicitly defined areas of its
exclusive economic zone, may adopt special mandatory measures for the prevention of pollution resulting
from vessels, either discharges, navigation, or other practices of vessels.'®®

Article 13

Unless otherwise provided in other laws and regulations, any activity conducted in the exclusive
economic zone or on the continental shelf of the Republic of China shall not damage natural resources or
harm natural ecology.

Whoever willfully or negligently damages or harms the natural resources or ecology of the
exclusive economic zone or the continental shelf of the Republic of China shall be charged along with their
employer with joint responsibility for compensation for the damage.

Article 14

The Government of the Republic of China reserves the right to conserve and manage fish stocks
straddling both within and beyond its exclusive economic zone. Foreign fishing vessels conducting fishing

resulting in a substantial discharge causing or threatening significant pollution of the marine environment,
that State may undertake physical inspection of the vessel for matters relating to the violation if the vessel has
refused to give information or if the information supplied by the vessel is manifestly at variance with the
evident factual situation and if the circumstances of the case justify such inspection.

1. (a) States shall not delay a foreign vessel longer than is essential for purposes of the investigations
provided for in articles 216, 218 and 220. Any physical inspection of a foreign vessel shall be limited to an
examination of such certificates, records or other documents as the vessel is required to carry by generally
accepted international rules and standards or of any similar documents which it is carrying; further physical
inspection of the vessel may be undertaken only after such an examination and only when:

(i) there are clear grounds for believing that the condition of the vessel or its equipment does not
correspond substantially with the particulars of those documents;

(i1) the contents of such documents are not sufficient to confirm or verify a suspected violation; or

(iii) the vessel is not carrying valid certificates and records.

1% The institution of proceedings is authorized by article 220.6 of the LOS Convention only when “there is
clear objective evidence that a vessel navigating in the exclusive economic zone or the territorial sea of a
State has, in the exclusive economic zone, committed a violation referred to in paragraph 3 resulting in a
discharge causing major damage or threat of major damage to the coastline or related interests of the
coastal State, or to any resources of its territorial sea or exclusive economic zone, that State may, subject to
section 7, provided that the evidence so warrants, institute proceedings, including detention of the vessel, in
accordance with its laws.”

195 The parallel provision in the LOS Convention is article 220.7, which provides: “Notwithstanding the
provisions of paragraph 6, whenever appropriate procedures have been established, either through the
competent international organization or as otherwise agreed, whereby compliance with requirements for
bonding or other appropriate financial security has been assured, the coastal State if bound by such
procedures shall allow the vessel to proceed.”

1% While apparently inspired by article 211.6 of the LOS Convention, this provision contains none of the
safeguards set out in article 211.6.
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of such stocks shall give due regard to the conservation and management measures of the Republic of
China of these stocks.'”’

The conservation and management measures of such fish stocks prescribed in the preceding
paragraph shall be enacted and promulgated by Executive Yuan.

Article 15

In delineating the course for the laying, maintaining, or modifying any submarine cables or
pipelines on the continental shelf of the Republic of China, permission of the Government of the Republic
of China is required.'® The permission regulations shall be decided by the Executive Yuan.

The Government of the Republic of China may withhold its permission as prescribed in the
preceding paragraph on the grounds of exploring, exploiting, managing, conserving the non-living or
sedentary resources over [sic] its continental shelf, or preventing, reducing, or controlling pollution from
such pipelines.'”’

Article 16

Where the authorities of national defense, police, customs, or other authorized agencies of the
Republic of China consider that a person or an object, which is in its exclusive economic zone or on its
continental shelf, is engaged in any activity violating laws and regulations[] of the Republic of China, such
authorities may engage in hot pursuit, ''° boarding, ''' and inspection. When necessary, the aforementioned
authorities may expel or arrest the suspected person, or detain the vessels, aircraft, aircraft [sic], equipment,
or other articles belonging to the suspected person, and institute legal proceedings.

Article 17

Whoever dumps, discharges or disposes of waste or other substances in the exclusive economic
zone or on the continental shelf without complying with the laws and regulations of the Republic of China
shall be punished with imprisonment not exceeding ten years, or detention in lieu thereof, or in addition
thereof, a fine not exceeding one hundred million New Taiwan Dollars.'"?

Article 18

Whoever willfully damages or harms the natural resources or ecology of the exclusive economic
zone or the continental shelf of the Republic of China shall be punished with imprisonment not exceeding
five years or detention in lieu thereof, or in addition thereto, a fine not exceeding fifty million New Taiwan
Dollars.'”

%7 The general requirements for conservation and management of fish stocks are set out in articles 61 and
62 of the LOS Convention. The general rules for the conservation and management of straddling fish
stocks are set out in article 63 of the Convention, and have been detailed in the United Nations Agreement
for the Implementation of the Provisions of the United Nations Convention on the Law of the Sea of 10
December 1982 relating to the Conservation and Management of Straddling Fish Stocks and Highly
Migratory Fish Stocks, in force as from 11 December 2001, and available at
http://www.un.org/Depts/los/convention_agreements/convention_overview_fish stocks.htm.

1% Article 79.3 of the LOS Convention does not permit the coastal State to delineate the course of
submarine cables not entering its territory or territorial sea.

19" A similar provision is found in article 79.2 of the LOS Convention.

"% The rules for hot pursuit are set out in article 111 of the LOS Convention.

""" The rules for exercise of the right of visit are set out in article 110 of the LOS Convention.

2 See article 10 above.

'3 See articles 9.40 and 13 above. There does not appear to be a comparable provision for the punishment
of vessel source pollution; see article 230 of the LOS Convention for the comparable provision.
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Article 19

Whoever undertakes construction, use, modification, or the dismantling of artificial islands,
installations or structures in the exclusive economic zone or on the continental shelf of the Republic of
China without obtaining permission from the Government of the Republic of China shall be punished with
a fine of between ten million and fifty million New Taiwan Dollars. The court may confiscate the
constructed artificial islands, installations or structures or order the said person to restore the environment
to the original condition.

Whoever violates terms or objects of the granted permission shall be punished with a fine of
between five million and twenty million New Taiwan Dollars and a set time limit to remedy the violation
shall be established. Without improvement until then, the permission shall be canceled and the artificial
islands, installations or structures must be dismantled.'*

Article 20

Whoever conducts any one of the following activities without obtaining permission from the
Government of the Republic of China shall be punished with a fine of between one million and five million
New Taiwan Dollars and the vessels, equipment, and catches belonging to the said person may be
confiscated:

43. Conducting exploration, exploitation, management, or conservation of living or non-living
resources in the exclusive economic zone of the Republic of China;

44. Conducting exploration, exploitation, management, or conservation of non-living resources or
sedentary living resources on the continental shelf of the Republic of China. '

Whoever violated the terms or objects of any permission granted shall be punished with a fine of
between two hundred thousand and two million New Taiwan Dollars. Products (catch or haul) may be
confiscated.

Article 21

Whoever produces energy from the water, currents and winds or other activities in the exclusive
economic zone or on the continental shelf of the Republic of China without obtaining permission from the
Government of the Republic of China shall be punished with a fine of between two hundred thousand and
one million New Taiwan Dollars and the related equipment may be confiscated.''®

Article 22

Whoever undertakes marine scientific research in the exclusive economic zone or on the
continental shelf of the Republic of China without obtaining permission from the Government of the
Republic of China shall be punished with a fine of between five hundred thousand and two million New
Taiwan Dollars and the related exploring instruments and data may be confiscated.'"’

Article 23

Whoever undertakes the laying[,] maintaining, or modifying of submarine cables and pipelines on
the continental shelf of the Republic of China without obtaining permission on the delineation of the course
shall be punished with a fine of between twenty mission and one hundred million New Taiwan Dollars and
the sa]i% person my [sic] be prohibited from using such cables and pipelines or be ordered to dismantle
them.

114
115
116
117
118

See article 8 above.
See article 6 above.
See article 7 above.
See article 9 above.
See article 15 above and accompanying note.
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Article 24

Whoever conducts the following activities in the exclusive economic zone or on the continental
shelf of the Republic of China shall be punished in accordance with the Criminal Code of the Republic of
China:

45. Threats or violence against a public official who is engaged in the lawful discharge of his
duties;

46. Organizing an open assembly at which an offense specified in the preceding sub-paragraph
occurs;

47. Activities conducted to abandon, damage, hide, or render useless the letters, books, articles
taken in its custody by a public official or entrusted by such public official of the ROC to a third person;

48. Activities conducted to damage, remove, [or] stain the seal or notice affixed by a public
official of the ROC;

49. Public insults to a public official of the ROC during or with respect to the legal discharge of
his duties; and,

50. Threats or violence with intent to compel a public official of the ROC to perform an act
relating to his public duties or with intent to obstruct the lawful discharge of such public duties.

Article 25

Fines imposed in accordance with this law not paid within the designated time limit shall be
transferred to the court for mandatory enforcement.

Article 26

This law shall enter into force on the date of promulgation.
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JOINT STATEMENT
PHILIPPINES-CHINA EXPERTS GROUP MEETING
ON CONFIDENCE BUILDING MEASURES
MANILA, 22-23 MARCH 1999

In accordance with the agreement reached at the Philippines-China Consultations in Manila in
March 1996, an Experts’ Group Meeting on Confidence-Building Measures was convened in
Manila on 22-23 March 1999.

Undersecretary of Foreign Affairs Lauro L. Baja Jr., and Assistant Minister Wang Yi led their

respective delegations.

The Philippine and Chinese sides agreed that a tradition of friendship has been established
between their two countries through intensive official exchanges and mutual efforts to
promote relations in various areas. In this regard, they had an extensive exchange of views on
confidence-building measures. They also had a candid exchange of views on the latest

developments relating to the Mischief Reef (Meiji Reef).
On confidence-building measures, the two sides reiterated their commitment to:

1. The understanding to continue to work for a setflement of their differences through friendly

consultations;

2. Settle their dispute in accordance with the generally-accepted principles of international

law, including the United Nations Convention on the Law of the Sea,
3. Maintain peace and stability of the region and refrain from the use or threat of force;

4. Improve existing systems of contact and dialogue on matters involving fisheries, marine
environment, meteorology, marine scientific research, safety of lives at sea, disaster reduction

and prevention, and safety of navigation;
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5. Expand bilateral military dialogue and cooperation, including more exchanges of visits by
senior defense and military officials, improvement of information exchange and establishment

of measures for avoiding conflict at sea.

On the Mischief Reef (Meiji Reef), the two sides stated their respective positions. The
Philippine side expressed its serious concern over the recent developments. The Chinese side
stated that the facilities on the Mischief Reef (Meiji Reef) will remain for civilian purposes.
The two sides exchanged views on ideas to ease tension and build up confidence, including the
idea raised by the Philippine side for access to the above civilian facilities and the Chinese
request for stopping the arrest and detention of fishermen. In response to the concerns on
possible further development in this area, the two sides agreed to exercise self-restraint and

not to take actions that might escalate the situation.

The two sides considered the convening of the Meeting of Experts Group on Confidence-

Building Measures (CBM) as a CBM by itself, which enhanced mutual understanding,

The two sides believe that the channels of consultation between China and the Philippines are
unobstructed. They have agreed that the dispute should be peacefully settled through
consultation and that the normal development of bilateral relations should not be affected by
their differences. They reaffirmed that they would exert efforts to resolve outstanding
problems in a constructive, friendly and accommodating spirit. The two sides agreed to hold
the second Meeting on Confidence-Building Measures at the earliest opportunity. The

Chinese side offered to host this meeting at a date and venue to be mutually agreed upon.



Annex 825

C. Schofield & D. Wang, “The Regime of Islands under the United Nations Convention on the Law of the
Sea: Implications for the South China Sea”, in Maritime Energy Resources in Asia: Legal Regimes and
Cooperation, NBR Reports, No. 37 (C. Schofield ed., Feb. 2012)






MARITIME ENERGY
RESOURCES IN ASIA

Legal Regimes and Cooperation

Edited by Clive Schofield




Annex 812

NBR SPECIAL REPORT #37 | FEBRUARY 2012

MARITIME ENERGY
RESOURCES IN ASIA

Legal Regimes and Cooperation

)3
35

61
79
105

129

—— TABLE OF CONTENTS ——

Maps

Maritime Cooperation in Contested Waters:
Addressing Legal Challenges in East and Southeast Asian Waters

Clive Schofield

Maritime Cooperation in a Functional Perspective
Ian Townsend-Gault

UNCLOS and the Obligation to Cooperate
Seokwoo Lee

Adding Further Complexity?
Extended Continental Shelf Submissions in East and Southeast Asia
I Made Andi Arsana and Clive Schofield

The Regime of Islands under UNCLOS: Implications for the South China Sea
Clive Schofield and Dustin Kuan-Hsiung Wang

Recent Practices in Dispute Management in the South China Sea
Jianwei Li and Ramses Amer

The Implications of Recent Decisions on the Territorial and Maritime Boundary
Disputes in East and Southeast Asia
Lowell B. Bautista

Joint Development in Asia: Some Valuable Lessons Learned
Tara Davenport




Annex 812

THE NATIONAL BUREAU of ASTAN RESEARCH

NBR SPECIAL REPORT #37 | FEBRUARY 2012

The Regime of Islands under UNCLOS:
Implications for the South China Sea

Clive Schofield and Dustin Kuan-Hsiung Wang

CLIVE SCHOFIELD is Professor and Director of Research at the Australian National Centre
for Ocean Resources and Security (ANCORS), University of Wollongong. He holds an
Australian Research Council Future Fellowship and is the principal investigator for
NBR’s “Maritime Energy Resources in Asia: Opportunities for Joint Development”
project. He can be reached at <clives@uow.edu.au>.

DUSTIN KUAN-HSIUNG WANG is Professor and Director of the Graduate Institute of
Political Science at National Taiwan Normal University. He is also a member of the
Committee on International Law on Sustainable Development for the International
Law Association in London. He can be reached at <khwang@ntnu.edu.tw>.




Annex 812

EXECUTIVE SUMMARY

This essay explores the contentious issue of islands and their associated claims to
maritime jurisdiction in international law with particular reference to the islands/rocks in
East and Southeast Asia and especially the disputed islands of the South China Sea.

MAIN ARGUMENT

Islands remain a critical factor in maritime and territorial disputes in East and Southeast
Asia, both with respect to sovereignty disputes over island territories and with regard to
their capacity to generate maritime jurisdictional claims for the delimitation of maritime
boundaries. The regime of islands, as provided in Article 121 of the UN Convention on
the Law of the Sea (UNCLOS), remains unclear, and no authoritative ruling or consensus
on its interpretation has yet emerged. Recent developments, however, have clarified the
positions of some of the parties to the South China Sea islands disputes on this issue. There
is also a trend toward reducing the effect of sparsely inhabited or uninhabited islands
in the generation of maritime claims and the delimitation of maritime boundaries. The
latter development suggests that disputed islands, even if deemed capable of generating
extended claims to maritime jurisdiction, would have only a limited capacity to generate
such claims compared with the surrounding mainland and main island territories.
Acceptance of this view by, for example, the South China Sea claimant states would result
in considerable narrowing of the area of overlapping maritime claims, thus significantly
simplifying the dispute.

POLICY IMPLICATIONS

o An authoritative interpretation of Article 121 of UNCLOS, though highly desirable, is
presently lacking, and both state practice and international jurisprudence are of only
limited utility on this issue.

o It is increasingly clear that the parties to disputes over East and Southeast Asian islands
take distinctly differing views on the capacity of certain features to generate broad
maritime claims. This remains a key obstacle to the achievement of a peaceful settlement
of regional maritime and territorial disputes.

o The trend toward minimizing the role of small, remote islands in the generation of
claims to maritime space and the delimitation of maritime boundaries is encouraging
and suggests approaches to overcoming the island/rock conundrum in the South China
Sea. This should help moderate or reduce the scope of overlapping maritime claims and
subsequently “defuse the bomb” of potential conflict over disputed islands in the region.




critical source of dispute in both the East China Sea and South China Sea is the question

not only of sovereignty over numerous disputed islands, but also their status in terms

of international law and thus their capacity to generate extended claims to maritime

jurisdiction. That is, the question is whether a particular insular feature is either an island
capable of generating claims to exclusive economic zone (EEZ) and continental shelf rights, or
a mere “rock” incapable of doing so. A related issue is the potential role of such features in the
delimitation of international maritime boundaries. Consideration of the regime of islands in the
international law of the sea is fundamental to such disputes and has proved to be an enduring
source of contention among states and international legal scholars.

It is worth noting that a key cause of uncertainty and disputes internationally is that states tend
to claim as much in terms of their rights as possible. While in principle such claims need to be
made in accordance with international law, interpretations of international legal provisions can
vary greatly. It is easy to observe such phenomena in the application and interpretation of certain
articles provided in the United Nations Convention on the Law of the Sea of 1982 (UNCLOS)." A
notable example in this context is provided by Article 121 of UNCLOS, concerning the regime
of islands, and the contrasting interpretations of the article that different states adopt according
to their national interests. As the interpretation of Article 121 deals with the status of rocks and
islands, this inevitably affects a state’s national interests in terms of claiming or not claiming
potentially expansive areas of maritime jurisdiction.

This essay explores the regime of islands under UNCLOS and thus the interpretation of
Article 121, paragraph 3, specifically, so that the legal context can be clarified and applied, as far
as is possible, to the disputed islands and rocks in the South China Sea region. The development
of Article 121 of UNCLOS is addressed, and the question of defining islands is examined prior
to consideration of the critical question of distinguishing between islands capable of extended
claims to maritime jurisdiction—that is, continental shelf and EEZ rights—and “rocks” which are,
in accordance with Article 121, paragraph 3, of UNCLOS, deemed incapable of generating such
claims. Relevant state practice as well as the judgments and decisions of the International Court
of Justice (ICJ) and other international tribunals are assessed, including in particular appraisal
of the 2009 case Maritime Delimitation in the Black Sea (Romania v. Ukraine). Discussion then
turns to the question of the role of islands in generating claims to maritime jurisdiction and in the
delimitation of maritime boundaries. The implications of the foregoing questions for the disputed
insular features of the South China Sea are then explored.

It is not this essay’s purpose to undertake a comprehensive review of the substantial literature
that already exists on the regime of islands in international law.> However, the key elements of
the regime of islands—its drafting history and subsequent practice concerning the treatment of
islands—are addressed to provide necessary context. The authors suggest in particular that the
critical issue is not the well-worn island/rock debate, but the role of small and often remote and

1 The convention was adopted in Montego Bay, Jamaica, on December 10, 1982, and entered into force on November 16, 1994. UN Division
for Ocean Affairs and the Law of the Sea, “United Nations Convention on the Law of the Sea (UNCLOS).”

~

See, for example, Jonathan I. Charney, “Rocks that Cannot Sustain Human Habitation,” American Journal of International Law 93, no.4
(1999): 863-78; Alexander G.O. Elferink, “Clarifying Article 121 (3) of the Law of the Sea Convention: The Limits Set by the Nature

of International Legal Processes,” Boundary and Security Bulletin 6, no. 2 (1998): 58-68; Barbara Kwiatkowska and Alfred H.A. Soons,
“Entitlement to Maritime Areas of Rocks Which Cannot Sustain Human Habitation or Economic Life of Their Own,” Netherlands Yearbook
of International Law, vol. XXI (1990), 139-81; J.R. Victor Prescott and Clive H. Schofield, The Maritime Political Boundaries of the World
(Leiden: Martinus Nijhoff, 2005), 61-75; Jon M. Van Dyke and Robert A. Brooks, “Uninhabited Islands: Their Impact on the Ownership of
the Oceans’ Resources,” Ocean Development and International Law 12, no. 3—4 (1983): 265-84; and Jon M. Van Dyke, Joseph Morgan, and
Jonathan Gurish, “The Exclusive Economic Zone of the Northwestern Hawaiian Islands: When Do Uninhabited Islands Generate an EEZ?”
San Diego Law Review 25, no. 3 (1988): 425-94.
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sparsely inhabited or uninhabited islands in generating claims to maritime jurisdiction and in
influencing the course of international maritime boundaries. It is suggested here that some clarity
is emerging in the latter respect. These developments are, in the view of the authors, of direct
relevance to the numerous island-related disputes in East and Southeast Asia, and it is hoped
that they may have a positive impact in terms of alleviating regional tensions, especially those
concerning, for example, the Spratly Islands disputes in the South China Sea. In essence, it is
hoped that, although the issue of islands and rocks remains an enduring source of disagreement
and dispute, ways to minimize and overcome such disputes also exist.

The Regime of Islands under UNCLOS

In order to decide whether a particular insular feature can generate extended zones of maritime
jurisdiction, that is, EEZ and continental shelf rights, it is necessary to closely examine the
international legal regime of islands, as provided by Article 121 of UNCLOS:

Regime of islands
An island is a naturally formed area of land, surrounded by water, which is

above water at high tide.

Except as provided for in paragraph 3, the territorial sea, the contiguous
zone, the exclusive economic zone and the continental shelf of an island are
determined in accordance with the provisions of this Convention applicable to
other land territory.

Rocks which cannot sustain human habitation or economic life of their own

shall have no exclusive economic zone or continental shelf.

Paragraph 1 of Article 121 identifies four key requirements for a feature to qualify legally as
an island: an island must be “naturally formed,” an “area of land,” “surrounded by water,” and
“above water at high tide”—requirements for insular status that are relatively uncontroversial.?
Further, paragraph 2 of Article 121 establishes that the maritime claims made from islands should
be determined in the same manner as for “other land territory.” This suggests that islands should
be treated in the same fashion as mainland coasts.

However, Article 121, paragraph 3, of UNCLOS provides for a subcategory of islands, “rocks,”
which are incapable of supporting human habitation or an economic life of their own. Such
features “shall have no exclusive economic zone or continental shelf.”

It should be noted that the regime of islands does not include either artificial islands or low-
tide elevations. According to Article 60, paragraph 8, of UNCLOS, artificial islands, together with
artificial installations and structures, “do not possess the status of islands,” “have no territorial
sea of their own,” and are to have no impact on the delimitation of maritime boundaries.* Low-
tide elevations, which are submerged at high tide but above water at low tide, are incapable of
generating maritime claims in their own right but may be used as base points for the measurement

3 Prescott and Schofield, Maritime Political Boundaries of the World, 58-61.

4 Safety zones of up to 500 meters (m) in breadth may be defined around such structures in accordance with UNCLOS, Article 60,
paragraph 5, however.
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of such claims if located wholly or partially within the breadth of the territorial sea as measured
from the normal baseline of a state’s mainland or island coasts.®

The Island/Rock Conundrum

It is clear that the distinction between an island capable of extended maritime claims (EEZ
and continental shelf) and a mere “rock” that cannot generate such claims is a critical issue and a
potential source of dispute between neighboring states.® What might be termed “full” island status
confers an enormous advantage in terms of capacity to generate claims to maritime jurisdiction
as compared to a feature being classified as a rock: if an island had no maritime neighbors within
400 nautical miles (nm), it could generate 125,664 square nautical miles (nm?)—or 431,014 square
kilometers (km?)—of territorial sea, EEZ, and continental shelf rights. In stark contrast, a rock
could generate a territorial sea claim of only 452 nm? (1,550 km?).”

From an ordinary understanding, the term “islands” may be translated to mean anything
from tiny sandbanks to large landmasses, all depending on the functional purposes of the usage
by the state that owns it. As noted above, UNCLOS provides the international legal definition
and maritime entitlements of an island through paragraphs 1 and 2 of Article 121. However,
Article 121, paragraph 3, leaves unclear how the disadvantaged subcategory of island (the “rock”)
is to be identified. More specifically, there is no plain interpretation of the terms “sustain human
habitation” or “an economic life of its own,” which are both stipulated in Article 121, paragraph 3.
Yet, as noted above, the distinction between an insular feature being capable of generating
extended maritime claims as opposed to being a rock has enormous potential consequences in
terms of the scope of maritime claims that can be made as well as in relation to the role of such
features in maritime boundary delimitation. Moreover, this issue directly impacts the national
interests of the coastal states claiming maritime zones from islands—that is, territorial sea,
EEZ, and continental shelf rights within 200 nm and potentially even beyond the 200-nm limit.
Inevitably, within the maritime claims potentially made from islands, valuable marine resources
are also at stake in these debates.

These issues remain highly relevant to the island-related disputes that exist in the East China
Sea and, particularly, the South China Sea. With respect to the South China Sea specifically,
due to its complicated geographical, geological, geopolitical, and legal features, this region is
often considered a key potential “flashpoint” in East Asia and is treated as one of the indicators
for Southeast Asian security. There are more than one hundred insular features, including reefs,
rocks, sandbanks, islets, and islands in the Spratly Islands group alone, which are claimed in
whole or in part by Brunei, China, Indonesia, Malaysia, the Philippines, Taiwan, and Vietnam. As
far as the “islands” in the Spratlys are concerned, the aforementioned island/rock issue is a crucial
consideration as enormous potential claims to maritime areas, and the marine resources within
them, are viewed as being at stake. Indeed, uncertainty over this issue might be one of the most
important factors in amplifying conflicts in the region.

The inherently vague and imprecise wording in Article 121, paragraph 3, has led to sustained
criticism of that section of UNCLOS.® For example, what do terms such as “human habitation,”

5 “UNCLOS;” art. 13, par. 1.

6 It should be noted in the context of a section devoted to island/rock issues that “rocks,” as defined under Article 121 of UNCLOS, are a type
of island such that the question of a feature being “an island or a rock” does not arise.

7 For the purposes of these theoretical calculations, it is assumed that the insular features in question have no land area.

8 See, for example, the literature cited in fn. 2.
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“economic life,” and “of their own” mean? Is there any qualitative element that could be employed
to distinguish a rock from an island capable of being used to advance broad claims of maritime
jurisdiction, specifically EEZ and continental shelf rights? It can, however, be noted that use of the
word “or” between “human habitation” and “economic life of their own” suggests that an insular
feature does not need both human habitation and an economic life of its own. Only one of these
criteria must be met to remove the feature from the restriction of this provision.®

The absence of precise definitions for these terms has provided ample scope for often radically
differing interpretations and therefore disputes on this issue. In seeking clarification on the
interpretation of the regime of islands, the drafting history of Article 121 is considered with
a view to offering insights as to the intentions of the drafters of these provisions of UNCLOS.
The subsequent practices of states in their interpretation and application of Article 121, as well
as the rulings of international courts and tribunals, may also play an important role in such
clarification over time.

The Drafting History of Article 121 of UNCLOS

One key potential source of clarification is the drafting history of Article 121. Unfortunately, this
article provides little assistance in terms of delivering clarity on the island/rock interpretational
conundrum. Instead, examination of the drafting history merely tends to highlight the diversity of
views adopted by interested states."

For example, the physical size or area of the insular feature in question was a prominent theme
in discussions regarding the means by which some insular features should have a restricted
capacity to generate claims to maritime jurisdiction. This issue has generated intense debates as
well as multiple, various proposals from individual states or groups of countries. For instance,
during one of the early sessions of the Third UN Conference on the Law of the Sea (UNCLOS
IIT) held in Caracas in 1974, Malta proposed draft articles that distinguished between “islands”
and “islets” on the basis of size. While both islands and islets were defined as a “naturally formed
area of land,” the former were to be “more than one square kilometer in area” and the latter “less
than one square kilometer in area.” According to the Maltese proposal, maritime claims from
islands “less than 10 square kilometers in area” were to be restricted, and a special convention was
to be drafted in respect of the maritime claims of other, larger islands, “taking into account all
relevant circumstances.”"

Additionally, Ireland proposed that features deemed to be islands should possess at least 10% of
the land area and 10% of the population of the claimant state.”? A group of fourteen African states
similarly suggested that the maritime spaces of islands should be determined “according to equitable
principles taking into account all relevant factors and circumstances,” including island size, island
population (or lack of), “contiguity to the principal territory,” whether the island was “situated
on the continental shelf of another territory,” and the feature’s geological and geomorphological

©

Charney, “Rocks that Cannot Sustain Human Habitation”; and Jonathan L. Hafetz, “Article 121(3) and the Treatment of Islands under
International Law;” American University of International Law Review 15 (2000): 587-95.

See United Nations, United Nations Conferences on the Law of the Sea, Official Records, Third Conference, (1980; repr., Buffalo, New York:
William S. Hein & Co., 2000). See also UN Division for Ocean Affairs and the Law of the Sea, Régime of Islands: Legislative History of Part
VIII (Article 121) of the United Nations Convention on the Law of the Sea (New York: UN, 1988); and S.N. Nandan and S. Rosenne, eds.,
United Nations Convention on the Law of the Sea 1982: A Commentary, vol. 3 (Dordrecht: Kluwer Law International, 1995), 321-29.

UN Doc.A/AC.138/SC.II/L.28, art. 1. See Nandan and Rosenne, United Nations Convention on the Law of the Sea 1982: A Commentary, 328.
UN Doc.A/AC.138/SC.II/L.28, art. 9, 11, and 15. See ibid., 328-29.
UN Doc.A/CONE62/C.2/L.43 (1974).
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structure and configuration.” The Romanian draft suggested a new category of insular feature—
“islets and small islands.” According to this view, such features being “uninhabited and without
economic life, which are situated on the continental shelf of the coast, do not possess any of the
shelf or other marine space of the same nature.”® Romania’s proposals, similar to those of Malta
and the aforementioned African states, were aimed at denying or restricting small insular features
from the status of maritime zones accorded definition as “true” islands.”

Contrary views were, however, also prominent. Indeed, a number of states represented at the
UN Convention on the Law of the Sea III were keen to preserve the status quo. Some states argued
on principle that no distinctions of any kind should be made so long as an island was above water
at high tide, arguing that it would not be possible to define a set of criteria for small islands or islets
that could be applied to every geographical situation without producing an inequitable result in
some cases. As the United Kingdom delegate pointed out,

There was an immense diversity of island situations, ranging from large and
populous islands of even larger continental states to small islands with self-
sufficient populations, and that, inter alia, the attempt by some delegations to
categorise islands in terms of size would not result in any generally applicable

rules which would be equitable in all cases; and there was grave danger of
discounting many islands of both absolute and relative importance.'

States in possession of numerous islands were keen to ensure that these features remained able
to generate considerable associated maritime entitlements. For example, the representative of
Greece reacted to the Maltese proposal by observing:

The regime of islands could not be legally based on criteria of size, population,

geographical location or geological configuration without jeopardising the
principles of sovereign equality and the integrity of territorial sovereignty."

Greece proposed draft articles that, while repeating the familiar formula that an island
was “a naturally formed area of land surrounded by water which is above water at high tide,”
emphasized that islands form “an integral part of the territory of the State to which it belongs,”
that the territorial sea applicable to an island was to be determined in the same manner as for
continental parts of the state, and that with regard to the continental shelf and the zones of
national jurisdiction claimable from continental parts of the state, such claims “are as a general
rule applicable to islands.”® Regarding the breadth and limits of the territorial sea, a proposal
by China echoed that of Greece, stating that these were “in principle, applicable to the islands
belonging to [a] State.” Turkey suggested that the existence of islands should be a consideration in

=

UN Doc.A/AC.138/SC.II/L.40. See Nandan and Rosenne, United Nations Convention on the Law of the Sea 1982: A Commentary, 329-30.
The fourteen states were Algeria, Cameroon, Ghana, Ivory Coast, Kenya, Liberia, Madagascar, Mauritius, Senegal, Sierra Leone, Somalia,
Sudan, Tunisia, and Tanzania.
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UN Doc.A/AC.138/SC.II/L.53. See Nandan and Rosenne, United Nations Convention on the Law of the Sea 1982: A Commentary, 330.
16 Ibid.

17 Janusz Symonides, “The Legal Status of Islands in the New Law of the Sea,” in The Law of the Sea, ed. Hugo Caminos (Dartmouth: Ashgate,
2001), 118; and John R. Stevenson and Bernard H. Oxman, “The Third United Nations Conference on the Law of the Sea: The 1974 Caracas
Session,” American Journal of International Law 69 (1975): 24-25.

8 C.R. Symmons, The Maritime Zones of Islands in International Law (The Hague: Martinus Nijhoff, 1979), 40.
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The Greek proposal did further state that these provisions were “without prejudice to the regime of archipelagic islands” UN Doc.A/
AC.138/SC.II/L.29. See also Nandan and Rosenne, United Nations Convention on the Law of the Sea 1982: A Commentary, 329.
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the delimitation of the continental shelf between opposite and adjacent states, which led Greece to
essentially restate its position.?

Similarly, small island states argued that given their limited land resources, they should be
entitled to an EEZ around all of their islands, irrespective of their size and characteristics. A
proposal made by four Pacific island states sought to ensure that the maritime entitlements of
islands were to be determined “in accordance with the provisions of the Convention applicable
to other land territory,” but without prejudice to the question of the delimitation of maritime
boundaries or the regime of archipelagos.?

An attempt to tackle the problem of defining islands by size was undertaken by Robert Hodgson,
a geographer at the U.S. Department of State. His 1973 research study, Islands: Normal and Special
Circumstances, included a categorization of islands as follows: (1) rocks, less than .001 square mile
in area, (2) islets, between .001 and 1 square mile, (3) isles, greater than 1 square mile but not more
than 1,000 square miles, and (4) islands, larger than 1,000 square miles.?*

Perhaps then, inevitably conflicting national interests dominated the shaping of the regime of
islands at the UN Convention on the Law of the Sea III. While certain notable contributors to
the debate, such as Romania, Turkey, and Denmark, were keen to minimize the effect of islands
because doing so served their particular circumstances, other states in possession of such features,
such as Greece and Venezuela, were keen to maximize potential claims from them. The ultimate
consequence of these conflicting perspectives and proposals was the intentionally vague and
ambiguous text of Article 121, paragraph 3. Accordingly, an assessment of the drafting history
of Article 121 of UNCLOS appears to lead to a dead end as far as clarifying interpretation of the
regime of islands is concerned. Some limited guidance is, however, provided by subsequent state
practice and the decisions of international courts and tribunals.

State Practice

State practice regarding the regime of islands is, perhaps unsurprisingly, mixed. As previously
noted, states tend to lean toward the maximum possible in respect of their claim to jurisdictional
rights, as long as such claims are in accordance with international law. Thus, those states in
possession of islands have naturally tended to advance expansive maritime claims from even
extremely small, uninhabited, and remote insular features.

Perhaps the most extreme example of this type of practice is Japan’s ongoing claims regarding
the islets that make up Okinotorishima.? This feature, or features, also known as Douglas Reef,
is a reef platform surmounted by a number of very small rocks, which are marginally above the
high-tide level.?® While the reef platform itself is reasonably substantial, measuring approximately
five by two kilometers, at high tide only two small rocks measuring just a few meters in area are
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Prescott and Schofield, Maritime Political Boundaries of the World, 84-85. Yann-huei Song notes that at “highest tide” the two above-tide
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left above water. Indeed, both of these features have been described as being no “larger than king-
size beds” at high tide.””

Nonetheless, Japan takes the view that these features are islands that generate claims to EEZ
rights. Further, when Japan made its submission to the UN Commission on the Limits of the
Continental Shelf (CLCS) on November 12, 2008, it included continental shelf areas extending to
the south of Okinotorishima and seaward of its claimed 200-nm limit from that feature, along the
Kyushu-Palau Ridge, apparently on the basis that these areas of seabed form a natural prolongation
of Japan’s land mass as represented by Okinotorishima.? It is notable, however, that the Chinese
government responded to Japan’s submission with the wording that “States Parties shall also
have the obligation to ensure respect for the extent of the International Seabed Area...which
is the common heritage of mankind, and not to affect the overall interests of the international
community as a whole.”?

In contrast to this expansionist trend, there are also instances, albeit somewhat more isolated
in frequency, of states taking a more restrained approach in their maritime claims from islands.
The most notable example in this context is the United Kingdom’s reclassification of one small and
remote feature, Rockall, from the status of an island previously considered a valid base point for
200-nm claims to one only able to generate territorial sea rights. Consequently, the United Kingdom
executed a “roll-back” in its maritime jurisdictional claims from Rockall, resulting in the loss to
the United Kingdom of around 60,000 nm? of maritime space previously claimed as part of the
country’s fishery zone.*® Overall, therefore, state practice on this issue can therefore be viewed as
somewhat contradictory and therefore does not offer conclusive guidance.

Resolutions Derived from International Courts and Tribunals

With regard to the jurisprudence of international courts and tribunals, unfortunately an
authoritative interpretation of Article 121 from a body such as the ICJ remains lacking, not least
because the court has opted to effectively sidestep the issue. While there were hopes, based on
the pleadings of the parties to the Black Sea case, which featured detailed arguments on the
interpretation of Article 121 of UNCLOS, that the ICJ would provide an authoritative ruling on
this problematic provision of UNCLOS, this ruling did not eventuate. Rather than addressing
the interpretation of Article 121, the court found that it did not need to address the island/rock
question in order to delimit the maritime boundary at issue and in accordance with the request of
the parties to the case.?' The court did, however, address the specific role of the problematic island

27 See Jon Van Dyke, “Speck in the Ocean Meets Law of the Sea,” letter to the editor, New York Times, January 21, 1988; A.L. Silverstein,
“Okinotorishima: Artificial Preservation of a Speck of Sovereignty,” Brooklyn Journal of International Law 16, no. 2 (1990): 409; and
Song, “Okinotorishima: A ‘Rock’” or an ‘Island?” in Hong and Van Dyke, Maritime Boundary Disputes, Settlement Processes, and the Law
of the Sea, 147-49.

28 Japan’s Submission to the Commission on the Limits of the Continental Shelf, http://www.un.org/Depts/los/clcs_new/submissions_files/
jpn08/jpn_execsummary.pdf.

29 For the Chinese reaction to the submission made by Japan, see http://www.un.org/Depts/los/clcs_new/submissions_files/jpn08/
chn_6feb09_e.pdf.

30 House of Commons, Hansard, Written Answers, July 21, 1997, cols. 397-98. An identical statement was made in the House of Lords a day
later on July 22, 1997 (House of Lords, Hansard, Written Answers, July 22, 1997, cols. 155-56), quoted in D.H. Anderson, “British Accession
to the UN Convention on the Law of the Sea,” International and Comparative Law Quarterly 46 (1997): 761-86, 778. See also C.R. Symmons,
“Ireland and the Rockall Dispute: An Analysis of Recent Developments,” Boundary and Security Bulletin 6, no.1 (1998): 78-93.

31 Maritime Delimitation in the Black Sea (Romania v. Ukraine), IC] Rep. (2009), par. 187, http://www.icj-cij.org/docket/files/132/14987.pdf.
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