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LAND AND MARITIME DELIMITATION
AND SOVEREIGNTY OVER ISLANDS

(GABON/EQUATORIAL GUINEA)

Geographical and historical background.

Geography — Gabon and Equatorial Guinea located on western coast of Central Africa —
Maritime features in Corisco Bay — Presence, in Corisco Bay, of three maritime features over which
sovereignty is disputed between the Parties, namely Mbanié/Mbaiie, Cocotiers/Cocoteros and
Conga.

History — Treaty of Amity and Commerce of El Pardo (Treaty of El Pardo) concluded by
Portugal and Spain in 1778 — Assertion by Spain of sovereignty over Corisco Island and its
dependencies — Special Convention on delimitation of French and Spanish possessions in West
Africa, on the coasts of the Sahara and the Gulf of Guinea, concluded in 1900 (1900 Convention) —
Commission to delimit on the ground the boundary between colonial territories of Spain and France
(“1901 Commission”) — Changes and corrections to boundary proposed by 1901 Commission —
Kie River designated as “provisional” boundary by agreement between Governors-General of Spain
and France in 1919 (“1919 Governors’ Agreement”) — Gabon achieved independence from France
in 1960 — Equatorial Guinea achieved independence from Spain in 1968 — Signature in 1974 by
Gabon and Equatorial Guinea of document entitled “Convention delimiting the land and maritime
frontiers of Equatorial Guinea and Gabon” (“Bata Convention”).

Task of the Court under the Special Agreement.
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Article 1, paragraph 1, of Special Agreement — Court not asked to delimit land and maritime
boundaries or to determine sovereignty over Mbanié/Mbarie, Cocotiers/Cocoteros and Conga —
Court’s task is to determine whether the legal titles, treaties and international conventions invoked
by the Parties have the force of law in their relations — Interpretation of term “legal titles” in
Article 1, paragraph 1, of Special Agreement.

The “Bata Convention”.

Whether “Bata Convention” is a treaty and thus a legal title within meaning of Article 1 of
Special Agreement — Intention of the parties to be legally bound is necessary for an instrument fo
constitute a treaty — Intention can be expressed or inferred — Presence of concordant indications
can be more decisive than any indication taken individually.

Terms of “Bata Convention” — Elements offering indications that the Parties may have
intended to be legally bound — Doubts as to intention of the Parties to definitively establish their
common land and maritime boundaries.

Circumstances in which “Bata Convention” was drawn up — Limited and contradictory
information.

Subsequent conduct of the Parties — Parties have never given effect to provisions of “Bata
Convention” — Parties’ subsequent conduct over many decades of negotiations provides strong
indication that they had not understood themselves as entering into a treaty having the force of law —
Diplomatic exchanges confirm that the Parties at no point considered “Bata Convention” binding
upon them — Subsequent conduct of the Parties furnishes compelling indications that they did not
consider “Bata Convention” fo be a treaty.

“Bata Convention” does not constitute a legal title within meaning of Article 1, paragraph 1,
of Special Agreement.

The legal titles, treaties and international conventions invoked by the Parties concerning the
delimitation of their common land boundary.

Parties succeeded upon independence to the title to territory held respectively by Spain and
France on basis of 1900 Convention — Whether boundary described in 1900 Convention was
modified pursuant to procedures set out in that Convention, with respect to the Utamboni River area
and the Kie River area.



-3-

Utamboni River area— Whether Spain and France approved proposal made
by 1901 Commission — No approval through formal decisions — No approval through conduct of
Spain and France — Boundary in the area as described in 1900 Convention was not modified
pursuant to procedures set out therein.

Kie River area — Agreement of Parties that proposal made by 1901 Commission was not
approved by Spain and France — Relevance of 1919 Governors’ Agreement — Court not called
upon to determine whether 1919 Governors’ Agreement constitutes an autonomous legal title —
Temporary and provisional line adopted by 1919 Governors’ Agreement — Boundary in the area as
described in 1900 Convention was not modified pursuant to procedures set out therein.

General conclusion — The legal titles which concern the delimitation of the Parties’ common
land boundary are the titles held on 17 August 1960 by France and on 12 October 1968 by Spain,
on the basis of 1900 Convention, to which titles Gabon and Equatorial Guinea respectively
succeeded — Parties not prevented from agreeing to adjust their land boundary.

The legal ftitles, treaties and international conventions invoked by the Parties concerning
sovereignty over Mbanié/Mbarie, Cocotiers/Cocoteros and Conga.

Mbanié/Mbariie, Cocotiers/Cocoteros and Conga in close proximity to Corisco Island —
Islands to be treated as single unit.

Titles invoked by the Parties — Relevance of Treaty of El Pardo — No reference in Treaty
either to Corisco or to Mbanié/Mbarie, Cocotiers/Cocoteros and Conga — Treaty of EI Pardo cannot
be regarded as source of Spain’s title to the three islands.

Intentional display of authority over the territory through exercise of State functions —
Display must be continuous and uncontested — Mbanié/Mbatie, Cocotiers/Cocoteros and Conga
considered by Spain and France to be “dependencies” of Corisco Island — France accepted Spain’s
title over Mbanié/Mbarie before 1900 — 1900 Convention in line with Spain’s claim over
Mbanié/Mbarie, Cocotiers/Cocoteros and Conga — Spain continued to exercise authority over
Mbanié/Mbarie, Cocotiers/Cocoteros and Conga without protest from France after conclusion of
1900 Convention — Gabon continued to recognize Spain’s title to Mbanié/Mbarie,
Cocotiers/Cocoteros and Conga after achieving independence in 1960 — Spain, as colonial Power,
held title to Mbanié/Mbarie, Cocotiers/Cocoteros and Conga — Conduct of the Parties indicates that
Equatorial Guinea maintained control over the three islands affer it achieved independence in
1968 — The title that has the force of law in the relations between the Parties in so far as it concerns
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sovereignty over Mbanié/Mbaiie, Cocotiers/Cocoteros and Conga is the title which was held by
Spain, to which Equatorial Guinea succeeded when it achieved independence.

The legal titles, treaties and international conventions invoked by the Parties concerning the
delimitation of their common maritime boundary.

1900 Convention — Article IV of 1900 Convention having determined land boundary
terminus — 1900 Convention constitutes a legal title within meaning of Article 1 of Special
Agreement to the extent that it established the terminus of the land boundary.

United Nations Convention on the Law of the Sea (UNCLOS) — Both States are parties to
UNCLOS — UNCLOS not itself source of a right to specific maritime areas — UNCLOS does not
constitute a legal ftitle within meaning of Article 1 of Special Agreement — UNCLOS is an

international convention having the force of law in the relations between the Parties within meaning
of Article 1 of Special Agreement.

Customary international law — Customary international law does not constitute a legal title
within meaning of Article 1 of Special Agreement.

JUDGMENT

Present:  Vice-President SEBUTINDE, Acting President,; President IWASAWA; Judges TOMKA,
ABRAHAM, YUSUF, XUE, NOLTE, CHARLESWORTH, BRANT, GOMEZ ROBLEDO,
CLEVELAND, AURESCU, TLADI; Judges ad hoc WOLFRUM, PINTO; Registrar GAUTIER.

In the case concering land and maritime delimitation and sovereignty over islands,
between

the Gabonese Republic,

represented by

HE Mr Régis Onanga Ndiaye, Minister for Foreign Affairs, in charge of Sub-Regional
Integration and Gabonese Living Abroad;

HE Mr Paul-Marie Gondjout, Minister of Justice, Keeper of the Seals;

as Members of the Delegation;
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HE Ms Marie-Madeleine Mborantsuo, Honorary President of the Constitutional Court,
as Agent;

HE Mr Guy Rossatanga-Rignault, Secretary General of the Office of the President of the
Republic,

as Co-Agent, Counsel and Advocate;

HE Mr Serge Mickoto Chavagne, Ambassador of the Gabonese Republic to the Kingdom of
Belgium, to the Kingdom of the Netherlands, to the Grand Duchy of Luxembourg and to
the European Union,

as Co-Agent;

Mr Ben Juratowitch, KC, member of the Bar of England and Wales, member of the Paris Bar,
Essex Court Chambers, London,

Ms Alina Miron, Professor of International Law, University of Angers, member of the Paris
Bar, Founding Partner of FAR Avocats,

Mr Daniel Miiller, member of the Paris Bar, Founding Partner of FAR Avocats,

Mr Alain Pellet, Professor Emeritus, University Paris Nanterre, former Chairperson of the
International Law Commission, member and former President of the Institut de droit
international,

Ms Isabelle Rouche, member of the Paris Bar, Asafo & Co.,

Ms Camille Strosser, member of the Paris Bar and of the Bar of the State of New York,
Freshfields Bruckhaus Deringer LLP,

Mr Romain Piéri, member of the Paris Bar, Founding Partner of FAR Avocats,
Ms Elise Ruggeri Abonnat, Senior Lecturer, University of Lille,
Mr Ysam Soualhi, PhD candidate, Faculty of Law, University of Angers,
Mr David Swanson, David Swanson Cartography, LLC,
Mr Samir Moukheiber, trainee lawyer, Freshfields Bruckhaus Deringer LLP,
as Counsel and Advocates,
and
the Republic of Equatorial Guinea,
represented by
HE Mr Domingo Mba Esono, Minister Delegate of Hydrocarbons and Mining Development,

as Agent;
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HE Mr Carmelo Nvono Nca, Ambassador of the Republic of Equatorial Guinea to the French
Republic, the Principality of Monaco and the United Nations Educational, Scientific and
Cultural Organization,

as Co-Agent;

HE Mr Simeén Oyono Esono Angué, Minister of State for Foreign Affairs, International
Cooperation and Diaspora,

HE Mr Pastor Micha Ond¢é Bile, Adviser to the Presidency of the Government,
HE Mr Juan Olo Mba Nseng, Adviser to the Presidency of the Government,
HE Mr Rafael Boneke Kama, Adviser to the Presidency of the Government,

HE Mr Lamberto Esono Mba, Secretary General of the Ombudsman, Lawyer at the Malabo
Bar Association,

HE Ms Rosalia Nguidang Abeso, Director General of Borders, Lawyer at the Malabo Bar
Association,

HE Mr Pascual Nsue Eyi Asangono, Director General of Consular, Cultural, Legal and
Diaspora Affairs, Lawyer at the Malabo Bar Association,

HE Mr Miguel Oyono Ndong Mifumu, Ambassador of the Republic of Equatorial Guinea to
the Kingdom of Belgium,

Mr Francisco Moro Nve, State Attorney, member of the Malabo Bar Association,

Mr Aquiles Nach Dueso, Lawyer at the Malabo Bar Association,

HE Mr Domingo Esawong Ngua, official in the Ministry of National Defence,

Mr Asensi Buanga Beaka, official in the Ministry of Hydrocarbons and Mining Development,
as Members of the Delegation;

Mr Derek C. Smith, Attorney at Law, Foley Hoag LLP, member of the Bar of the District of
Columbia,

HE Mr Anatolio Nzang Nguema Mangue, Attorney General of the Republic of Equatorial
Guinea, Lawyer at the Malabo Bar Association,

Mr Dapo Akande, Chichele Professor of Public International Law, University of Oxford,
Barrister, member of the Bar of England and Wales, Essex Court Chambers, member of
the International Law Commission,

Mr Pierre d’Argent, Full Professor, Universit¢ catholique de Louvain, member of the Institut
de droit international, Foley Hoag LLP, member of the Bar of Brussels,

Mr Andrew B. Loewenstein, Attorney at Law, Foley Hoag LLP, member of the Bar of the
Commonwealth of Massachusetts,

Ms Alison Macdonald, KC, Barrister, Essex Court Chambers, London,
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Mr Yuri Parkhomenko, Attorney at Law, Foley Hoag LLP, member of the Bar of the District
of Columbia,

Ms Tafadzwa Pasipanodya, Attorney at Law, Foley Hoag LLP, member of the Bars of the
District of Columbia and the State of New York,

Mr Paul S. Reichler, Attorney at Law, 11 King’s Bench Walk, member of the Bars of the
Supreme Court of the United States and the District of Columbia,

Mr Philippe Sands, KC, Professor of International Law, University College London, Barrister,
11 King’s Bench Walk,

as Counsel and Advocates;
Mr Diego Cadena, Attorney at Law, Foley Hoag LLP, member of the Bar of Ecuador,

Ms Alejandra Torres Camprubi, Adjunct Professor on International Environmental Law,
IE Law School, member of the Madrid and Paris Bars,

Mr Baldomero Casado, Attorney at Law, Foley Hoag LLP, member of the Texas and Madrid
Bars,

Mr Coalter G. Lathrop, Sovereign Geographic, member of the Bar of North Carolina,
Mr Remi Reichhold, Barrister, 11 King’s Bench Walk,

Mr Peter Tzeng, Attomey at Law, Foley Hoag LLP, member of the Bars of the District of
Columbia and the State of New York,

Ms Elena Sotnikova, Foley Hoag LLP,

Mr M. Arsalan Suleman, Attorney at Law, Foley Hoag LLP, member of the Bars of the District
of Columbia and the State of New York,

as Counsel;
Ms Gretchen Sanchez, Foley Hoag LLP,
Ms Nancy Lopez, Foley Hoag LLP,

as Assistants,

THE COURT,

composed as above,

after deliberation,

delivers the following Judgment:

1. On 5 March 2021, the Republic of Equatorial Guinea officially notified to the Court the
“Special Agreement between the Gabonese Republic and the Republic of Equatorial Guinea” signed

in Marrakesh on 15 November 2016, by which the Gabonese Republic (hereinafter “Gabon™) and the
Republic of Equatorial Guinea (hereinafter “Equatorial Guinea™) agreed to submit to the Court a
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dispute between them concerning the “delimitation of their common maritime and land boundaries™
and “sovereignty over the islands of Mbanié¢/Mbaiie, Cocoticrs/Cocoteros and Conga™.

2. The text of the Special Agreement reads as follows:

“The Gabonese Republic and the Republic of Equatorial Guinea (hereinafter ‘the
Parties’),

Whereas there is a dispute between them, the subject of which is set forth in
Article 1 of this Special Agreement,

Recognizing that several years of efforts devoted to seeking a solution through
negotiation have failed to achieve the desired result,

Recalling their acceptance of the mediation offered by the United Nations
Secretary-General with a view to the peaceful settlement of the dispute,

Conscious of the longstanding fraternal ties between the peoples of Gabon and
Equatorial Guinea, and wishing to maintain and strengthen the respectful, friendly and
co-operative relations between the two States,

Being resolved to settle their dispute peacefully and, to that end, to bring it before
the International Court of Justice (hereinafter ‘the Court’),

Have agreed as follows:

Article 1
Submission to the Court and Subject of the Dispute

1. The Court is requested to determine whether the legal titles, treaties and
international conventions invoked by the Parties have the force of law in the relations
between the Gabonese Republic and the Republic of Equatorial Guinea in so far as they
concern the delimitation of their common maritime and land boundaries and sovereignty
over the islands of Mbanié/Mbaiie, Cocotiers/Cocoteros and Conga.

To this end:

2. The Gabonese Republic recognizes as applicable to the dispute the Special
Convention on the delimitation of French and Spanish possessions in West Africa, on
the coasts of the Sahara and the Gulf of Guinea, signed in Paris on 27 June 1900, and
the Convention delimiting the land and maritime frontiers of Equatorial Guinea and
Gabon, signed in Bata on 12 September 1974.

3. The Republic of Equatorial Guinea recognizes as applicable to the dispute the
Special Convention on the delimitation of French and Spanish possessions in West
Africa, on the coasts of the Sahara and the Gulf of Guinea, signed in Paris on 27 June
1900.

4. Each Party reserves the right to invoke other legal titles.

Article 2
Applicable Law

The Court is requested to settle the dispute in accordance with Article 38,
paragraph 1, of its Statute.
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Article 3
Procedure

1. The Parties, mindful of Practice Direction I adopted by the Court, agree,
without prejudice to the burden of proof, that the number and order of pleadings will be
govemed by the following provisions:

(a) One Party will file the first pleading no later than seven months after the date on
which this Special Agreement is notified to the Registrar of the Court.

(b) The other Party will file the second pleading no later than seven months after
receiving from the Registrar a certified copy of the first pleading.

(c) The Party that filed the first pleading will file the third pleading no later than five
months after receiving from the Registrar a certified copy of the second pleading.

(d) The Party that filed the second pleading will file the fourth pleading no later than
five months after receiving from the Registrar a certified copy of the third pleading.

2. If one Party requests an extension of a time-limit, the Court will make a
decision in accordance with Article 44 of its Rules.

3. The order in which the Parties are heard during the oral proceedings will be the
same as that followed during the written proceedings.

Article 4
Entry into Force

1. This Special Agreement shall enter into force the day after the date on which
both Parties have notified each other in writing that the necessary formalities have been
completed.

2. Each of the two Parties agrees to make every effort, in good faith, to ensure
that this Special Agreement enters into force promptly, in so far as possible within six
months of its signature. To this end, each Party agrees to implement the applicable
constitutional provisions and complete the necessary formalities with all due dispatch.

Article 5
Registration with the United Nations Secretariat

This Special Agreement shall be registered with the United Nations Secretariat,
pursuant to Article 102 of the Charter of the United Nations, at the request of either
Party.

Article 6
Notification

This Special Agreement shall be notified to the Registrar of the Court by either
Party as soon as possible after it enters into force.

Done in French and Spanish, both versions being equally authoritative, and
signed in Marrakesh on fifteen November, two thousand and sixteen.” [Translation by
the Registry]
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3. The Registrar immediately transmitted a copy of the notification of the Special Agreement
to the Government of Gabon, in accordance with Article 40, paragraph 2, of the Statute of the Court.
He also notified the Secretary-General of the United Nations of the notification made by Equatorial
Guinea.

4. In addition, by a letter dated 16 April 2021, the Registrar informed all Member States of the
United Nations, and any other State entitled to appear before the Court, of the notification of the
Special Agreement.

5. Pursuant to Article 40, paragraph 3, of the Statute of the Court, the Registrar subsequently
informed the Member States of the United Nations through the Secretary-General, and any other
State entitled to appear before the Court, of the filing of the Special Agreement, by transmission of
the printed bilingual text.

6. By an Order of 7 April 2021, the Court, having regard to the provisions of the Special
Agreement concerning the written pleadings and to the agreement expressed by the Parties at a
meeting held with the President, fixed 5 October 2021 and 5 May 2022 as the respective time-limits
for the filing of a Memorial by Equatorial Guinea and a Counter-Memorial by Gabon. The Memorial
and the Counter-Memorial were duly filed within the time-limits thus fixed.

7. Since the Court included upon the Bench no judge of the nationality of either Party, each
Party proceeded to exercise the right conferred upon it by Article 31, paragraph 3, of the Statute of
the Court to choose a judge ad hoc to sit in the case. Gabon chose Ms Monica Pinto; Equatorial
Guinea chose Mr Ridiger Wolfrum.

8. By an Order of 6 May 2022, the Court fixed 5 October 2022 and 6 March 2023 as the
respective time-limits for the filing of a Reply by Equatorial Guinea and a Rejoinder by Gabon. The
Reply and the Rejoinder were duly filed within the time-limits thus fixed.

9. Pursuant to Article 53, paragraph 2, of its Rules, the Court, after ascertaining the views of
the Parties, decided that copies of the written pleadings and the documents annexed thereto would
be made accessible to the public on the opening of the oral proceedings.

10. Public hearings were held on 30 September and 2, 3 and 4 October 2024. In accordance
with Article 3, paragraph 3, of the Special Agreement, the order in which the Parties were heard
during the oral proceedings was the same as that followed during the written proceedings. The Court
thus heard the oral arguments and replies of:

For Equatorial Guinea: HE Mr Domingo Mba Esono,
Mr Derek Smith,
Mr Pierre d’Argent,
Mr Philippe Sands,
Mr Yuri Parkhomenko,
Mr Paul Reichler,
Mr Dapo Akande,
Ms Tafadzwa Pasipanodya,
Mr Andrew B. Loewenstein,
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HE Mr Anatolio Nzang Nguema Mangue,
Ms Alison Macdonald.

For Gabon: HE Ms Marie-Madeleine Mborantsuo,
HE Mr Guy Rossatanga-Rignault,
Mr Alain Pellet,
Mr Ben Juratowitch,
Mr Daniel Miiller,
Ms Alina Miron,
Ms Isabelle Rouche,
Ms Camille Strosser.

11. At the hearings, Members of the Court put questions to the Parties, to which replies were
given orally, in accordance with Article 61, paragraph 4, of the Rules of Court.

12. In the written proceedings, the following submissions were presented by the Parties:
On behalf of the Government of Equatorial Guinea,
in the Memorial:

“Reserving its right to supplement or amend its requests, the Republic of
Equatorial Guinea requests the Court to adjudge and declare:

The only legal titles, treaties and international conventions that have the force of
law in the relations between the Gabonese Republic and the Republic of Equatorial
Guinea in so far as they concern the delimitation of their common maritime and land
boundaries and sovereignty over the islands of Mbanié¢/Mbaifie, Cocotiers/Cocoteros and
Conga are:

A. With Respect to the Delimitation of the Land Boundary,

1. by State succession, the Special Convention on the delimitation of French and
Spanish possessions in West Africa, on the coasts of the Sahara and the Gulf
of Guinea, signed in Paris on 27 June 1900 (the ‘1900 Convention’), as applied
by France and Spain until the independence of Gabon on 17 August 1960 and
as continued to be applied by Gabon and Spain until the independence of
Equatorial Guinea on 12 October 1968,

2. the legal title of the Republic of Equatorial Guinea as the successor State to
Spain to all titles to territory, including territorial limits, held by Spain based
on modifications to the boundary described in Article 4 of the 1900 Convention
in accordance with the terms of the 1900 Convention and international law
prior to 12 October 1968, the date of the Republic of Equatorial Guinea’s
independence, and
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C.
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3. the legal title of the Gabonese Republic as the successor State to France to all
the titles to territory, including territorial limits, held by France based on
modifications to the boundary described in Article 4 of the 1900 Convention
in accordance with the terms of the 1900 Convention and international law
prior to... 17 August 1960, the date of the Gabonese Republic’s
independence;

With Respect to the Sovereignty over the Islands of Mbanié¢/Mbaiie,
Cocotiers/Cocoteros and Conga,

1. by State succession of Equatorial Guinea to Spain’s Legal Title held by Spain
on 12 October 1968 over Mbani¢/Mbaiie, Cocotiers/Cocoteros and Conga
founded on 1) the general [c]ession of rights from Portugal in the 1778 Treaty
of El Pardo, 2) Spain’s 1843 Declaration of Spanish Sovereignty for Corisco
Island, 3) Spain’s 1846 Record of Annexation signed with King I. Oregek of
Corisco Island, 4) Spain’s 1846 Charter of Spanish Citizenship Given to the
Inhabitants of Corisco, Elobey and their Dependencies, and [5]) Spain’s
uncontested effective and public sovereign occupation of these islands from
1843 until Equatorial Guinea’s independence in 1968.

With Respect to the Entitlement to Maritime Areas, and their Delimitations,
considering the Respective Territories of the Parties as Determined under (A) and

(B),

1. the 1900 Convention in so far as it established the terminus of the land
boundary in Corisco Bay, and recognized Spain’s sovereignty over Corisco
Island, Elobey Grande and Elobey Chico; and

2. the United Nations Convention on the Law of the Sea signed on 10 December
1982 at Montego Bay, and

3. customary international law in so far as it establishes that a State’s title and
entitlement to maritime arcas derives from its title to land territory.

The Republic of Equatorial Guinea reserves the right to supplement or amend

these submissions in light of further pleadings and as necessary.”

in the Reply:

“Reserving its right to supplement or amend its submissions, the Republic of

Equatorial Guinea respectfully requests the Court to adjudge and declare:

L

II.

The Special Agreement allows the Court to determine all legal titles, treaties and
international conventions that concern the delimitation of the Parties” common
maritime and land boundaries and sovereignty over the islands of Mbaiie, Cocoteros
and Conga.

The document Gabon alleges to be the ‘Bata Convention” has no force of law or any
legal consequences in the relations between the Gabonese Republic and the
Republic of Equatorial Guinea.
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III. The legal titles, treaties and international conventions that have the force of law in
the relations between the Gabonese Republic and the Republic of Equatorial Guinea
with respect of the delimitation of their common land boundary are:

1. by State succession, the Special Convention on the delimitation of French and
Spanish possessions in West Africa, on the coasts of the Sahara and the Gulf
of Guinea, signed in Paris on 27 June 1900 (the ‘1900 Convention’), as applied
by France and Spain until the independence of Gabon on 17 August 1960 and
as continued to be applied by Gabon and Spain until the independence of
Equatorial Guinea on 12 October 1968,

2. the succession by the Republic of Equatorial Guinea to all titles to territory,
including territorial limits, held by Spain based on modifications to the
boundary described in Article 4 of the 1900 Convention in accordance with the
terms of the 1900 Convention and international law, including the 1919
Agreement between the Governor of French Equatorial Africa and the
Governor of Spanish Guinea, prior to 12 October 1968, the date of the
Republic of Equatorial Guinea’s independence, and

3. the succession by the Gabonese Republic to all titles to territory, including
territorial limits, held by France based on modifications to the boundary
described in Article 4 of the 1900 Convention in accordance with the terms of
the 1900 Convention and international law, including the 1919 Agreement
between the Governor of French Equatorial Africa and the Governor of
Spanish Guinea, prior to 17 August 1960, the date of the Gabonese Republic’s
independence;

IV. The legal title that has the force of law in the relations between the Gabonese
Republic and the Republic of Equatorial Guinea with respect to the sovereignty over
the islands of Mbani¢/Mbaiie, Cocotiers/Cocoteros and Conga is the succession by
the Republic of Equatorial Guinea to the title held by Spain on 12 October 1968
over Mbanié/Mbaiie, Cocotiers/Cocoteros and Conga, which itself was founded on
1) the general cession of rights from Portugal in the 1778 Treaty of El Pardo,
2) Spain’s 1843 Declaration of Spanish Sovereignty for Corisco Island, 3) Spain’s
1846 Record of Annexation signed with King I. Oregek of Corisco Island,
4) Spain’s 1846 Charter of Spanish Citizenship Given to the Inhabitants of Corisco,
Elobey and their Dependencies, 5) Spain’s 1858 Charter Reaffirming Spanish
Possession of the Island of Corisco and 6) Spain’s uncontested effective and public
sovereign occupation of these islands from 1843 until Equatorial Guinea’s
independence in 1968,

V. Considering paragraphs (II) and (IV) above, the legal titles, treatics and
international conventions that have the force of law in the relations between the
Gabonese Republic and the Republic of Equatorial Guinea with respect of the
delimitation of their common maritime boundary are:

1. the 1900 Convention 1n so far as it established the terminus of the land
boundary in Corisco Bay;

2. the United Nations Convention on the Law of the Sea signed on 10 December
1982 at Montego Bay, and
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3. customary international law in so far as it establishes that a State’s title and
entitlement to adjacent maritime areas derives from its title to land territory.

The Republic of Equatorial Guinea reserves the right to supplement or amend
these submissions in light of further pleadings and as necessary.”

On behalf of the Government of Gabon,
in the Counter-Memorial:

“In view of the arguments presented in this Counter-Memorial and of any others
produced, inferred or substituted, including if necessary proprio motu, the Gabonese
Republic respectfully requests the Court:

(a) To declare that

(1) the Convention delimiting the land and maritime frontiers of Equatorial Guinea
and Gabon of 12 September 1974 (Bata) and the Special Convention on the
delimitation of French and Spanish possessions in West Africa, on the coasts
of the Sahara and the Gulf of Guinea of 27 June 1900 (Paris) are the legal titles
having the force of law in the relations between the Gabonese Republic and
the Republic of Equatorial Guinea in so far as they concern the delimitation of
their common land boundary;

(1) the Convention delimiting the land and maritime frontiers of Equatorial Guinea
and Gabon of 12 September 1974 (Bata) is the legal title having the force of
law in the relations between the Gabonese Republic and the Republic of
Equatorial Guinea in so far as it concerns the delimitation of their common
maritime boundary and sovereignty over the islands of Mbanié, Cocotiers and
Conga.

(b) To reject all claims of the Republic of Equatorial Guinea to the contrary.

Gabon reserves the right to modify or amend these submissions, as appropriate,
in accordance with the provisions of the Statute and the Rules of Court.”

in the Rejoinder:

“In view of the arguments presented in this Rejoinder and of any others produced,
inferred or substituted, including if necessary proprio motu, the Gabonese Republic
respectfully requests the Court:

(a) To declare that

(1) the Convention delimiting the land and maritime frontiers of Equatorial Guinea
and Gabon of 12 September 1974 (Bata) and the Special Convention on the
delimitation of French and Spanish possessions in West Africa, on the coasts
of the Sahara and the Gulf of Guinea of 27 June 1900 (Paris), subject to the
modifications made to the boundary by the Bata Convention, are the legal titles
having the force of law in the relations between the Gabonese Republic and
the Republic of Equatorial Guinea in so far as they concern the delimitation of
their common land boundary;
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(i1) the Convention delimiting the land and maritime frontiers of Equatorial Guinea
and Gabon of 12 September 1974 (Bata) is the legal title having the force of
law in the relations between the Gabonese Republic and the Republic of
Equatorial Guinea in so far as it concerns the delimitation of their common
maritime boundary and sovereignty over the islands of Mbani¢, Cocotiers and
Conga.

(b) To reject all claims of the Republic of Equatorial Guinea to the contrary.”

13. At the oral proceedings, the following final submissions were presented by the Parties:
On behalf of the Government of Equatorial Guinea,
at the hearing of 3 October 2024:

“The Republic of Equatorial Guinea respectfully requests the Court to adjudge
and declare:

I. The Special Agreement allows the Court to determine whether the legal titles,
treaties and international conventions invoked by the Parties have the force of law
in the relations between them in so far as they concern the delimitation of their
common maritime and land boundaries and sovereignty over the islands of Mbatiie,
Cocoteros and Conga.

II. The document first presented by the Gabonese Republic in 2003 has no force of law
or any legal consequences in the relations between the Parties.

III. The legal titles, treaties and international conventions that have the force of law in
the relations between the Parties in so far as they concern the delimitation of their
common land boundary are the succession by the Gabonese Republic and the
succession by the Republic of Equatorial Guinea to all titles to territory, held
respectively on 17 August 1960 by France and on 12 October 1968 by Spain, on the
basis of the 1900 Convention, including those titles to territory held on the basis of
the modifications made, in the application of that Convention, to the boundary
described in Article IV of the Convention.

IV. The legal title that has the force of law in the relations between the Parties in so far
as it concerns sovereignty over the islands of Mbanié¢/Mbaiie, Cocotiers/Cocoteros
and Conga is the succession by the Republic of Equatorial Guinea to the title held
by Spain on 12 October 1968 over Mbanié/Mbaiie, Cocotiers/Cocoteros and Conga.

V. Considering paragraphs (II) and (IV) above, the legal titles, treatics and
international conventions that have the force of law in the relations between the
Partics in so far as they concern the delimitation of their common maritime
boundary are:

1. the 1900 Convention 1n so far as it established the terminus of the land
boundary in Corisco Bay;

2. the United Nations Convention on the Law of the Sea signed on 10 December
1982 at Montego Bay, and

3. customary international law in so far as it establishes that a State’s title and
entitlement to adjacent maritime areas derives from its title to land territory.”
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On behalf of the Government of Gabon,
at the hearing of 4 October 2024:
“The Gabonese Republic requests the Court:
(a) To declare that

(1) the Convention delimiting the land and maritime frontiers of Equatorial Guinea
and Gabon of 12 September 1974 (Bata) and the Special Convention on the
delimitation of French and Spanish possessions in West Africa, on the coasts
of the Sahara and the Gulf of Guinea of 27 June 1900 (Paris), subject to the
modifications made to the boundary by the Bata Convention, are the legal titles
having the force of law in the relations between the Gabonese Republic and
the Republic of Equatorial Guinea in so far as they concern the delimitation of
their common land boundary;

(i1) the Convention delimiting the land and maritime frontiers of Equatorial Guinea
and Gabon of 12 September 1974 (Bata) is the legal title having the force of
law in the relations between the Gabonese Republic and the Republic of
Equatorial Guinea in so far as it concerns sovereignty over the islands of
Mbanié, Cocotiers and Conga; and

(ii1) the Convention delimiting the land and maritime frontiers of Equatorial Guinea
and Gabon of 12 September 1974 (Bata) is the legal title having the force of
law in the relations between the Gabonese Republic and the Republic of
Equatorial Guinea in so far as it concerns the delimitation of their common
maritime boundary.

(b) To reject all claims of the Republic of Equatorial Guinea to the contrary.”

I. GENERAL BACKGROUND
A. Geography

14. Gabon and Equatorial Guinea are both located on the western coast of Central Africa.
Gabon is bordered by Equatorial Guinea to the north-west, Cameroon to the north and the Republic
of the Congo to the cast and south. Equatorial Guinea is bordered by Cameroon to the north and
Gabon to the east and south. Equatorial Guinea consists of two regions: a mainland region and an
insular region. The mainland region, commonly referred to as Rio Muni, covers a surface area of
approximately 26,000 sq km. The insular region is composed of two main islands — Bioko (formerly
known as Fermmando Pdéo/Fermando P9) and Annobén — which are 350 nautical miles apart.
Equatorial Guinea also has sovereignty over several maritime features in Corisco Bay, namely
Corisco Island (located some 16 nautical miles south-west of the mouth of the Muni River),
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Elobey Grande and Elobey Chico. In Corisco Bay, there are also three maritime features over which
sovereignty is disputed between the Parties, namely Mbanié¢/Mbaiie, Cocotiers/Cocoteros and Conga
(see sketch-maps 1 and 2). The Parties to the Special Agreement use the term “islands™ to refer to
these features. For the purpose of the present Judgment, the Court will therefore use the term
“islands”. This is without prejudice to the characterization of these features under international law.

15. Mbani¢/Mbaiie is the largest of the three islands. It has a surface arca of approximately
0.07 sq km at high tide; at low tide, it has a surface area of 0.5 sq km according to Equatorial Guinea
and 0.2 sq km according to Gabon. Mbanié/Mbaiie has never been permanently inhabited.

16. Cocotiers/Cocoteros lies 1.5 nautical miles to the east of Mbanié/Mbaiie on the eastern
edge of a sandbank which Equatorial Guinea calls “Mbaiie Bank”. This island, which has a surface
arca of approximately 0.003 sq km at high tide and 0.1 sq km at low tide, is uninhabited.

17. Conga is located approximately 1 nautical mile south-west of Mbani¢/Mbaiie. It has a
surface area of 0.003 sq km at high tide and 1.6 sq km at low tide. Conga is uninhabited.

18. Mbani¢/Mbaiie, Cocotiers/Cocoteros and Conga lie between 5 and 6 nautical miles
south-east of Corisco Island and approximately 10 nautical miles from the coast of Gabon and
18 nautical miles from the coast of Equatorial Guinea.

B. History

19. Originally colonies of Portugal, the islands of Annob6n and Fernando Péo/Fernando Po
were ceded by Portugal to Spain by the Treaty of Amity and Commerce of El Pardo (hereinafter the
“Treaty of El Pardo™) concluded on 11 March 1778. In March 1843, Spain sent a naval expedition to
Corisco Island. The commander of the expedition issued a declaration asserting Spanish sovereignty
over Corisco Island (hereinafter the “Declaration of Corisco™) on 16 March 1843. The next day, the
Spanish authorities named a local inhabitant “Baldomero Boncoro” and appointed him as “Pilot of
Corisco Bay and Chief of the Southern Point of Corisco Island”. Three years later, on 18 February
1846, another local inhabitant called “Orejeck”, to whom the Spanish authorities referred as the
“King of the Island of Corisco, Elobey, and dependencies”, signed a document entitled “Record of
Annexation” (hereinafter the “1846 Record of Annexation™) in the presence of the “Inspector General
of'the island possessions in the Gulf of Guinea”. According to that document, the islands of Corisco,
Elobey and their dependencies were Spanish. Pursuant to that document, the Inspector General issued
a “Charter of Spanish Citizenship given to the inhabitants of Corisco, Elobey and dependencies™
(hereinafter the “1846 Charter of Spanish Citizenship”), affirming that Corisco “and its
dependencies, among which is the island of Elobey, are Spanish”. In a document dated 20 July 1858
(hereinafter the “1858 Charter reaffirming Spanish possession of the island of Corisco™), the
“Govemor-General of the islands of Fernando P6, Annoboén, Corisco and dependencies™ reiterated
that Corisco and its dependencies were administered by Spain. By Royal Order of 13 December
1858, Spain officially founded the colony of Spanish Guinea.
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20. As of 1884, three colonial Powers — Spain, France and Germany — maintained posts
along parts of the coast between the German-held areas north of the Campo River and the French-held
areas south of Corisco Bay. On 24 December 1885, Germany entered into a border treaty with France
(the “French-German Protocol™), ceding to France its colonial territories south of the Campo River.
The area from the Campo River in the north to Cape Santa Clara in the south was also claimed by
Spain (for illustrative purposes, the Court includes on page 21 the map produced by Equatorial
Guinea in its Memorial; see sketch-map 3). The same year, France and Spain appointed a mixed
commission to resolve their competing territorial claims in West Africa. The mixed commission met
between 1886 and 1891. The negotiations held within the mixed commission were referred to as the
“Conference on the Delimitation in West Africa”. During the negotiations, France indicated that it
was prepared to relinquish its claim to Corisco and the Elobey Islands in exchange for a right of first
refusal over those islands should Spain seek to dispose of them.

21. In 1900, Spain and France concluded a convention to delimit their respective colonial
territories on the west coast of Africa, entitled “Special Convention on the delimitation of French
and Spanish possessions in West Africa, on the coasts of the Sahara and the Gulf of Guinea”
(hereinafter the “1900 Convention™). Article VII of the 1900 Convention granted France a “right of
first refusal” should Spain ever wish to cede the Elobey Islands or Corisco. Article IV of that
Convention, for its part, describes the land boundary as follows:

“The boundary between the Spanish and French possessions on the Gulf of
Guinea shall begin at the point where the thalweg of the Muni River intersects a straight
line traced from the Coco Beach point to the Diéké point. It shall, then, proceed along
the thalweg of the Muni River and of the Utamboni River up to the first point at which
the first degree north latitude crosses the latter river, and shall proceed along this parallel
until it intersects the 9° longitude east of Paris (11° 20' east of Greenwich). From this
point, the line of demarcation shall be formed by said meridian 9° east of Paris until it
meets the southern border of the German colony of Kamerun.”

Article VIII of the 1900 Convention provides that the boundaries “shall be recorded . . . with the
reservations made in Appendix No. 1 to this Convention™. It further provides that both Governments
agree to designate commissioners, within four months of exchanging ratifications, who shall be
responsible for tracing the demarcation lines on the ground “in accordance with and in the spirit of
the provisions of the . . . Convention™.

22. Under the terms of Appendix No. 1 to the Convention, the Commissioners or local
Delegates responsible for delimiting on the ground all or some of the boundaries “shall use as a basis
the description of the boundaries as established in the Convention”. There, it is stated that, “[a]t the
same time, they may modify the said lines of demarcation in order to determine them more accurately
and to rectify the position of the dividing lines of the tracks or rivers, and of the towns or villages
marked on the . . . maps [appended to the Convention]” [transiation by the Registry]. Appendix
No. 1 further provides that “[t]he changes or corrections proposed by mutual agreement by the said
Commissioners or Delegates shall be submitted to the respective Governments for approval”. In
keeping with these commitments, shortly after ratification, Spain and France undertook to delimit on
the ground the boundary between Spanish and French colonial territories by appointing a binational
commission, known as the Franco-Spanish Delimitation Commission (hereinafter the “1901
Commission”). This commission proposed certain changes and corrections to the boundary, in
particular in the Utamboni River area in the south-west and in the Kie River area in the north-east
(for the location of these two areas, see sketch-map 4).
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SKETCH-MAP 3 SHOWING THE TERRITORIAL SITUATION BETWEEN SPAIN, FRANCE AND GERMANY

AFTER 1885 ACCORDING TO EQUATORIAL GUINEA

14°E

O 10 128"

SPAIN

THE POSITIONS OF
SPAIN AND FRANCE

PRE-1900

" GERMANKAMERUN

French-German Protocol |
of 24 December 1885

GULF OF

GUINEA )
Campo Riverﬁk \ i i;\,r» I

J—KielRiver

/' OVERLAPPING SPANISH

P
b]
)

2°N

Muni River —¢ ;Q' 4
Munda~_ 1 iitamboni

)

AND FRENCH.CLAIMS .

~

) =) River” & 4
(ape Santa (lara— ' { A y
Gabon River— g / A o~ v " ?
0° ) \ {‘-- o — '.\J el P e,
/ e i o *r/ i,x
e Ll 3
',,j S 7/ Y i )
A i~ ¢ £\ B o D
. ! I el
y e L Ny FRENCH_CONGO Mercator Projection Datum: WGS-84 k
e A 4 \ T ’ (Scale accurate at 1°N)
3 s 5 \ i i
el b | 0 25 5 75 100
‘E ' i ——
\ y Miles
e i ; 0 50 100 150 200
A \ Kilometers
2°S 3 > , ,
. Prepared by International Mapping
10 . A2E |10 w

(Source:

Memorial of Equatorial Guinea, Vol. I, Figure 3.2, following p. 22)



m__ow,: m_o_: m__o.mom mmm
2 A [N P ] A — M / \M;
‘Ajuo sasodind aaessn||l 1oy paledaid ussg sey dew-yoiays syl w &
o
SIa1pWoliy o_m o_m Sl , n_v i o
s S9[INl [edlneN o_N o o_r _ W _ n_v \
000 002 L:| 9leds rxrw Lz X
P8SOM ‘wnjeq \ :
lojesia|y :uonoafoid Aeg e
< v de - yolexs ] M 48100 1
| v |
No b AU: c”mﬂho\vr w r/ 3 Nel
ﬁm.@%w//
£
1
m 295N | BalY JOALY
M_ - Iuoqwieyn
M. [4
£
L
L]
1 / M
N M wm
e :
NOE. = \\ . =N.OE- |
/h/,
Nz / ealy =N.2
Janry a1y
VININD
% 40 47nN9

3.0€:6

3.6



-23 -

23. On 4 November 1911, France and Germany concluded a convention by which France
ceded to Germany several territories to the south and east of the Spanish colonial territories. These
territories were subsequently renamed Neukamerun. The transfer did not call into question the land
boundary established between Spain and France under the 1900 Convention.

24.In 1916, France regained full control over the territory of present-day Gabon.

25. In 1919, the respective Governors-General of Spain and France concluded an agreement
by an exchange of notes (hereinafter the “1919 Governors™ Agreement”) designating the Kie River
as the “provisional” boundary between their colonial territories in the Kie River area.

26. Gabon achieved independence from France on 17 August 1960; Equatorial Guinea
achieved independence from Spain on 12 October 1968.

27. According to Equatorial Guinea, in August 1972, Gabonese military forces seized and
occupied Mbani¢/Mbaiie and, since then, Gabon has maintained its occupation of the island. Gabon,
for its part, contends that, in 1972, it established a small police station on Mbanié/Mbaiie in order to
ensure the safety of its nationals and fishermen operating on the island and in the waters adjacent to
it. Gabon adds that the police station has remained on Mbanié/Mbaiie since that date.

28. Gabon alleges that, on 12 September 1974, in Bata (Equatorial Guinea), the Presidents of
Gabon and Equatorial Guinea signed a document entitled “Convention delimiting the land and
maritime frontiers of Equatorial Guinea and Gabon™ and refers to this document as the “Bata
Convention”. According to Gabon, the “Bata Convention” settled the dispute between the two States
concerning the delimitation of their land and maritime boundaries and sovereignty over the islands
of Mbanié¢/Mbaiie, Cocotiers/Cocoteros and Conga. The Parties disagree on the existence and
authenticity of the alleged convention, its binding character and whether it constitutes a legal title
within the meaning of Article 1 of the Special Agreement. The Court will use the expression “Bata
Convention” in the subsequent analysis, without prejudice to the conclusions it may reach on these
disputed issues.

II. THE TASK OF THE COURT UNDER THE SPECIAL AGREEMENT

29. Before addressing the submissions of the Parties and their arguments in support of them,
the Court considers that it should specify the task entrusted to it by the Special Agreement. The terms
of the Special Agreement by which the Court was seised of the present case have been set out in
paragraph 2 above. The task of the Court is formulated in Article 1, paragraph 1, thereof as follows:

“1. The Court is requested to determine whether the legal titles, treaties and
international conventions invoked by the Parties have the force of law in the relations
between the Gabonese Republic and the Republic of Equatorial Guinea in so far as they
concern the delimitation of their common maritime and land boundaries and sovereignty
over the islands of Mbanié/Mbaiie, Cocotiers/Cocoteros and Conga.”
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30. The Court observes that the Parties are in agreement on several points regarding the
interpretation of the Special Agreement. The Court has not been asked therein to delimit the land and
maritime boundary or determine sovereignty over the three islands, but only to determine whether
the legal titles, treaties and international conventions invoked by the Parties have the force of law in
their relations in so far as they concern the dispute between them, the subject of which is set forth in
Article 1, paragraph 1, of the Special Agreement. It also is not disputed that cach Party is at liberty
to invoke before the Court legal titles other than those referred to in the Special Agreement, as
expressly confirmed in Article 1, paragraph 4, thereof. Furthermore, consistent with Article 1,
paragraphs 2 and 3, of the Special Agreement, the Parties recognize the 1900 Convention as
applicable to their dispute. Neither of the Parties has contended otherwise in the course of the written
and oral proceedings.

31. The Parties nonetheless disagree on the interpretation of the term “legal titles™ (“fitres
Jjuridigques” in the French text) in Article 1, paragraph 1, of the Special Agreement.

32. First, Gabon maintains that the term “legal titles” in that Article must be understood to
refer solely to “treaties and international conventions”. In its view, the words “treaties and
international conventions”, which immediately follow the term “legal titles” in Article I,
paragraph 1, of the Special Agreement, serve to specify the meaning to be given to that term.
According to Gabon, it follows that the Partics may invoke “legal titles” in the context of the present
proceedings only in so far as they constitute “treaties and international conventions™ in force between
them.

33. For Equatorial Guinea, the plain language of Article 1, paragraph 1, of the Special
Agreement makes clear that “legal titles” are not limited to treaties and international conventions;
rather, the “legal titles” invoked by the Parties form, alongside treaties and international conventions,
“an additional, broader category of sources of rights in matters of delimitation and island sovereignty,
which the Court is called upon to examine at the request of the Party invoking them”. Equatorial
Guinea notes that the Special Agreement refers cumulatively to the “legal titles, treaties and
international conventions invoked by the Parties™ such that “legal titles™ are referred to in addition
to “treaties and international conventions”. It further asserts that interpreting the term “legal titles™
to mean only “treaties and international conventions” would deprive that term of any effect.

34. In interpreting the Special Agreement, the Court will rely on the rules on treaty
interpretation as codified in Articles 31 to 33 of the Vienna Convention on the Law of Treaties
(hereinafter the “Vienna Convention™). Although that Convention is not in force between the Parties,
it is well established that these Articles reflect rules of customary international law (Dispute
regarding Navigational and Related Rights (Costa Rica v. Nicaragua), Judgment, 1.C.J. Reports
2009, p. 237, para. 47; see also Application of the Convention on the Prevention and Punishment of
the Crime of Genocide (The Gambia v. Myanmar), Preliminary Objections, Judgment, I.C.J. Reports
2022 (1I), p. 510, para. 87, and Territorial Dispute (Libyan Arab Jamahiriya/Chad), Judgment, 1.C.J.
Reports 1994, pp. 21-22, para. 41).

35. The Court notes that under the terms of Article 1, paragraph 1, of the Special Agreement,
it is requested to determine whether the “legal titles, treaties and international conventions™ (“fitres
Juridiques, traités et conventions internationales” in French) invoked by the Parties have the force
of law in the relations between them in so far as they concern the delimitation of their common
maritime and land boundaries and sovercignty over the islands of Mbanié/Mbaiie,
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Cocotiers/Cocoteros and Conga. In light of the general rule of interpretation reflected in Article 31
of the Vienna Convention, according to which a treaty shall be interpreted “in accordance with the
ordinary meaning to be given to the terms”, it is difficult to see how it is possible to limit “legal titles™
to “treatics and international conventions”. From a grammatical point of view, the absence of a
comma following the words “treaties and international conventions” suggests that the Parties wished
to present these terms in a cumulative list. Moreover, the inclusion of “legal titles” within the
category of “treaties and international conventions” would largely deprive the reference to “legal
titles” of significance. The Court and its predecessor, the Permanent Court of International Justice,
have emphasized that the clauses of a special agreement by which a dispute is referred to the Court
must, if this does not involve doing violence to their terms, be construed in a manner enabling the
clauses themselves to have appropriate effects (see Corfi Channel (United Kingdom v. Albania),
Merits, Judgment, 1.C.J. Reports 1949, p. 24; see also F'ree Zones of Upper Savoy and the District of
Gex, Order of 19 August 1929, P.C.1.J., Series A, No. 22, p. 13). Accordingly, the term “legal titles”
possesses a distinct meaning that is not limited to “treaties and international conventions™.

36. Secondly, the Parties disagree on what is comprised within the term “legal titles” and may
therefore be the object of the Court’s decision. While the Court has determined that “legal titles” may
not be limited to “treaties and international conventions”, the meaning to be ascribed to that term in
the context of Article 1 of the Special Agreement remains to be determined.

37. In Equatorial Guinea’s view, the term “legal titles” covers any source of rights to territory
under international law and includes, infer alia, State succession, the principle that the “land
dominates the sea” and the principle of ufi possidetis juris. Equatorial Guinea adds that legal title is
a broad concept in international law that is not limited only to documentary proof. In support of its
position, Equatorial Guinea refers to the Judgment of the Chamber of the Court in the Frontier
Dispute (Burkina Faso/Republic of Mali) case (1.C.J. Reports 1986, p. 564, para. 18) as well as the
Judgment of the Chamber of the Court in the Land, Island and Maritime Frontier Dispute
(El Salvador/Honduras: Nicaragua intervening) case (I.C.J. Reports 1992, pp. 388-389, para. 45). It
also cites the Dictionnaire de la terminologie du droit international (prepared under the direction of
J. Basdevant, 1960, p. 604), which gives the word “titre” the meaning of a “[tJerm which, taken in
the sense of legal title, means any fact, act or situation which is the cause and basis of a right”
[translation by the Registry]. According to Equatorial Guinea, it follows that the Special Agreement
allows it to invoke and obtain the Court’s judgment on the applicability of “all titles, regardless of
source, that support its territorial and maritime claims that concern the delimitation of the Parties’
land and maritime boundaries, and sovereignty over the islands of Mbaifie, Cocoteros and Conga”.

38. Gabon, in its written pleadings, contended that the term “legal titles™ as used in the Special
Agreement covers documentary evidence alone and excludes the “very general” concept of title
advanced by Equatorial Guinea. This interpretation, Gabon maintained, is consistent with that
espoused by the Chamber of the Court in the Frontier Dispute (Burkina Faso/Republic of Mali) case.
Subsequently, during the oral proceedings, Gabon appears to have conceded that the term “legal
titles” embraces more than documentary evidence alone. But it emphasizes that, no matter which
definition of legal title is considered, State succession, the principle that the “land dominates the sea”
and the principle of uti possidetis juris do not fall within the scope of that term. Gabon further denies
that effectivités can constitute a legal title. Gabon thus concludes that the Court cannot rule on some
of the elements invoked by Equatorial Guinea in its claims, as they do not constitute “legal titles”.
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39. The Parties also expressed differing views on the 1982 United Nations Convention on the
Law of the Sea (hereinafter “UNCLOS?) and the question of whether it may properly be considered
a legal title in force in the relations between the Parties in so far as it concerns the delimitation of
their common maritime boundary (see paragraphs 203 and 207 below).

40. The divergence of views of the Partics as to the meaning of the term “legal titles” is
reflected in their final submissions (see paragraph 13 above).

41. In its final submissions, Equatorial Guinea presents five requests to the Court, the last three
of which invoke “legal titles, treaties and international conventions™ said to be in force between the
Parties. The Court notes that some of the “legal titles” invoked are not listed in the Special Agreement
and cannot be said to constitute documentary evidence in the narrow sense argued by Gabon. With
respect to the land boundary, Equatorial Guinea’s third submission asks the Court to declare that the
legal titles, treaties and international conventions in force are the “succession by the Gabonese
Republic” and “the succession by the Republic of Equatorial Guinea” to all titles to territory, held
respectively on 17 August 1960 by France and on 12 October 1968 by Spain, on the basis of the 1900
Convention, including those titles to territory held on the basis of the modifications made, in the
application of that Convention, to the boundary described in its Article IV. With respect to the
islands, Equatorial Guinea’s fourth submission asks the Court to declare that the legal title in force
is the “succession by the Republic of Equatorial Guineato the title held by Spain on 12 October 1968
over Mbanié/Mbaiie, Cocotiers/Cocoteros and Conga”. With respect to the maritime boundary,
Equatorial Guinea’s fifth submission asks the Court to declare that the legal titles, treaties and
international conventions that have the force of law are: (1) the 1900 Convention in so far as it
established the terminus of the land boundary in Corisco Bay; (2) UNCLOS; and (3) “customary
international law” in so far as it establishes that a State’s title and entitlement to adjacent maritime
areas derive from its title to land territory. The mention of “customary international law™ in the fifth
submission is to be understood as a reference to the principle that “the land dominates the sea”.

42. By contrast, in its final submissions, Gabon presents three requests which are limited to
treaty-based titles. It asks the Court to declare that the “Bata Convention™ is the legal title applicable
with respect to sovereignty over the islands and delimitation of the maritime boundary, and to declare
that the “Bata Convention™ and the 1900 Convention, as modified by the “Bata Convention”, are the
legal titles applicable to the delimitation of the land boundary. In other words, Gabon does not invoke
any legal titles other than those already mentioned in the Special Agreement.

43. The Court does not consider that the term “legal titles” is used in the Special Agreement
in a way that requires a narrower interpretation than is usually given to this term. The Court observes
that, in any event, the Parties agree that “legal title” is a term of art. Where parties have used a legal
term of art in a treaty, they must be presumed, as a general rule, to have intended that term to have
the meaning which it generally bears in international law (cf. Application of the International
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Convention on the Elimination of All Forms of Racial Discrimination (Georgiav. Russian
Federation), Preliminary Objections, Judgment, 1.C.J. Reports 2011 (1), p. 84, para.29, Oil
Platforms (Islamic Republic of Iran v. United States of America), Preliminary Objection, Judgment,
LC.J. Reports 1996 (1), p. 818, para. 45). The Court has had occasion to deal with the concept of
legal title. In the case concerning the Frontier Dispute (Burkina Faso/Republic of Mali), the Chamber
of'the Court observed that the term “title” is generally not limited to documentary evidence alone but
may also comprehend “both any evidence which may establish the existence of a right, and the actual
source of that right” (Judgment, 1.C.J. Reports 1986, p. 564, para. 18). In the Land, Island and
Maritime Frontier Dispute (El Salvador/Honduras: Nicaragua intervening) case, the Chamber of
the Court endorsed this view (Judgment, 1.C.J. Reports 1992, pp. 388-389, para. 45). In that case, the
Chamber also recognized that title to territory, in the sense of the “source”™ of a State’s rights at the
international level, can result from a State’s succession to a pre-existing legal title held by the
previous title holder (ihid.). The Court is therefore of the opinion that the term “legal title” used in
Article 1 of the Special Agreement refers to title also as the source of a right and that the narrow
interpretation advocated by Gabon cannot be accepted.

44. There remains for consideration the issue of which of the elements invoked by Equatorial
Guinea in its final submissions are “legal titles” within the meaning of the Special Agreement.

45. On this subject, the Court recalls that, even when it is seised on the basis of a special
agreement, it is always required to rule on the final submissions of the parties as formulated at the
close of the oral proceedings. There is no difference in this respect between cases where the Court is
seised by means of a unilateral application and those where it is seised by a special agreement
(Frontier Dispute (Burkina Faso/Niger), Judgment, LC.J. Reports 2013, p. 68, para. 41). When, as
is the case here, the special agreement forms the only basis of jurisdiction, any request made by a
party in its final submissions may fall within the jurisdiction of the Court “only if it remains within
the limits” defined by the provisions of the special agreement, a matter which is for the Court to
ascertain (ibid., p. 69, para. 42). A judicial determination that an element invoked by a Party
constitutes a “legal title” in the sense of Article 1 of the Special Agreement is accordingly warranted
only in respect of such elements invoked by a Party in the final submissions and with regard to
matters that are in dispute between them (cf. Land, Island and Maritime Frontier Dispute
(El Salvador/Honduras: Nicaragua intervening), Judgment, 1.C.J. Reports 1992, pp. 554-555,
para. 326).

46. The Court notes that Equatorial Guinea does not, in its final submissions, ask the Court to
declare that effectivités as such confer upon it a legal title in relation to the delimitation of the
common land boundary (see paragraph 13 above). As further discussed below, Equatorial Guinea
relies on effectivités to “confirm” the existence of a right derived from a legal title (see
paragraphs 106 and 113 below). Similarly, the principle of ufi possidetis juris is not invoked by
Equatorial Guinea in its final submissions. In these circumstances, it is unnecessary for the purposes
of this Judgment to consider the issue, addressed by the Parties, of whether effectivités and the
principle of ufi possidetis juris constitute “legal titles” within the meaning of the Special Agreement.

II1. THE “BATA CONVENTION”
47. In its final submissions, Gabon invokes the “Bata Convention™ as a legal title having the

force of law between the Parties with regard to all three elements of the dispute: the dispute over the
land boundary; the dispute over the islands of Mbani¢/Mbaiie, Cocotiers/Cocoteros and Conga; and
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the dispute over the maritime boundary. For its part, Equatorial Guinea asks the Court to declare that
the “Bata Convention” “has no force of law or any legal consequences in the relations between the
Parties”. The Parties recognize that the issue of whether the “Bata Convention” is a treaty in force
between them — and hence a legal title within the meaning of the Special Agreement — lies at the
heart of the dispute submitted to the Court. The Court considers it expedient to examine this issue
first because of its possible implications for all aspects of the dispute.

48. As noted above (see paragraph 28), according to Gabon, the Presidents of Equatorial
Guinea and Gabon signed a “Convention delimiting the land and maritime frontiers of Equatorial
Guinea and Gabon” at Bata on 12 September 1974.

49. In February 2004, Gabon submitted the “Bata Convention” to the Secretariat of the
United Nations for registration and publication pursuant to Article 102 of the Charter of the
United Nations. Following a review of the submission, the Treaty Section of the Office of Legal
Affairs noted that “[c]opies of the French and Spanish texts of the Convention . . . submitted by
Gabon were not legible” and requested Gabon “to resubmit clearer copies” Thereafter Gabon
submitted retyped texts. The Secretariat registered the “Bata Convention” on 2 March 2004 and
published it in the United Nations Treaty Series (UNTS) (Vol. 2248, p. 93, No. 40037).

50. Equatorial Guinea strongly objected to the registration. In a letter to the Secretary-General
of the United Nations dated 10 March 2004, Equatorial Guinea denied the authenticity of the “Bata

Convention”, “which [Gabon] claim[s] was signed 30 years ago, and of which Equatorial Guinea has
no knowledge whatsoever”.

51. In a letter to Equatorial Guinea dated 22 March 2004, the Assistant Secretary-General in
charge of the Office of Legal Affairs explained the practice of the Secretariat, namely that

“Iw]here an instrument is registered with the Secretariat, this does not imply a judgment
by the Secretariat of the nature of the instrument, the status of a party, or any similar
question. Thus, the Secretariat’s acceptance for registration of an instrument does not
confer on the instrument the status of a treaty or an international agreement if it does
not already possess that status.” (Emphasis in the original )

52. In aletter to the Assistant Secretary-General in charge of the Office of Legal Affairs dated
7 April 2004, Equatorial Guinea submitted that “the registration of the Gabonese document is
inadmissible and improper since no Convention exists between Equatorial Guinea and Gabon of
12 September 19747, It further asserted that

“It]he document submitted by Gabon, in its own words, is a preliminary document
subject to additional negotiations. It is a well-established principle of general law that a
document that indicates a lack of agreement on an essential element being addressed is
not a binding contract, but expresses the understanding that the parties intend to
conclude an agreement in the future.”



-29 -

53. In a letter to the Secretary-General of the United Nations from the President of Equatorial
Guinea dated 26 April 2004, Equatorial Guinea also claimed that

“[il]n May of 2003 Gabon presented for the first time in the long history of this dispute
(about 30 years) a poor quality photocopy of a document . . . Gabon alleges to be a treaty
signed by the Presidents of the two countries in 1974. This was a total surprise to
Equatorial Guinea, since we had been negotiating in good faith with Gabon for nearly
30 years regarding the questions of sovereignty and boundaries and our two countries
had even reached agreement on the legal documents relevant to this matter. Gabon never
once in all these years mentioned the 1974 document. When questioned about the
origins of the documents Gabon indicated that a third State has recently provided it to
Gabon and that there is no original.”

54. The existence and authenticity of the “Bata Convention” have been the subject of debate
between the Parties. A particular difficulty arises from the fact that no original of the “Bata
Convention” was presented to the Court.

55. Equatorial Guinea casts doubt both on the existence of an agreement allegedly reached in
Bata, as well as on the authenticity of the document relied upon by Gabon in these proceedings,
without, however, formally challenging either. It contends that different versions of the “Convention™
exist and that these contain important discrepancies. It asserts that it is for Gabon to “prove that the
document it relies upon is a true and exact copy of the alleged treaty which it says was signed on
12 September 19747,

56. Gabon submits that it has met its burden of proving that the “Bata Convention™ exists, that
it was signed by the Presidents of the two countries and that the copy before the Court is authentic.
It acknowledges that it has not been possible to locate an original of the “Bata Convention”. Gabon
explains that this is due to poor record-keeping, caused by a combination of adverse climate
conditions and the lack of qualified staff and technical resources. Gabon relies on what it describes
as copies of the signed original of the “Bata Convention” in French and Spanish enclosed with a
letter dated 28 October 1974 from the President of Gabon to the Ambassador of France to Gabon.
Gabon acknowledges that different versions of the “Bata Convention™ exist but considers that the
discrepancies are minor, result from transcription errors and have no bearing on the existence of the
“Convention”.

57. The Court does not deem it necessary to examine the arguments thus advanced. While
Gabon has not dispelled all doubts pertaining to the matter, there is some reason to believe that a
document referred to by Gabon as the “Convention delimiting the land and maritime frontiers of
Equatorial Guinea and Gabon” was signed at Bata. As for the difficulties in locating an original of
this document, the absence of a text accepted as authentic by both parties is no proof of a treaty’s
mexistence (cf. Right of Passage over Indian Territory (Portugal v. India), Merits, Judgment, 1.C.J.
Reports 1960, p. 37). A letter dated 28 October 1974, to which copies in French and Spanish of the
“Bata Convention” were attached, is held in the archives of the French Ministry of Foreign Affairs.
Equatorial Guinea, which recognized that the Presidents of the two countries met in Bata on
12 September 1974, has not claimed that the signatures in the copy of the document were not the
signatures of the two Heads of State. For the present purposes, the Court will assume, without
deciding, that a text was signed in Bata and that the “copies” put on the record in these proceedings
are reproductions of that text.
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58. What is decisive for the Court is whether the “Bata Convention™ is a treaty having the force
of law between the Parties concerning their dispute and whether it thus constitutes a legal title within
the meaning of Article 1 of the Special Agreement. On this issue, the Parties have put forward
opposing views.

59. Equatorial Guinea argues that the “Bata Convention” “does not have, and was never
understood or treated as having, the force of law in the relations between the Parties™ as regards the
delimitation of their common maritime and land boundaries or sovercignty over the islands of
Mbanié¢/Mbafie, Cocotiers/Cocoteros and Conga. In its view, the “Bata Convention” would appear
to be, “[a]tmost, . . . an agreement to continue to seek a final agreement”. In support of its contention,
Equatorial Guinea refers to the terms of the “Bata Convention”, the circumstances of its conclusion
and the subsequent conduct of the Parties, as well as other considerations showing that the Parties
had no intention to be legally bound by it.

60. With regard to the terms of the “Bata Convention”, Equatorial Guinea notes that it contains
provisions requiring the Parties to take additional steps to resolve the issues in dispute, including by
reaching further agreements on their land and maritime boundaries. It submits that these
characteristics would indicate that the “Bata Convention™ “was not intended or understood as a final
agreement on boundaries, but instead was seen by both Parties as a precursor to an anticipated
subsequent agreement”.

61. Equatorial Guinea contends that the circumstances in which the “Bata Convention” was
allegedly drawn up show that the Parties had no intention to be bound by it. It points to the absence
of any preparatory material, minutes of the meeting or official public statements that could be
expected in the preparation or the adoption of a delimitation treaty. It further contends that exchanges
of correspondence subsequent to the “Bata Convention™ evince that the Parties had not reached an
agreement.

62. Equatorial Guinea stresses that the subsequent conduct of the Parties also confirms that the
“Bata Convention” is not a treaty having the force of law. It notes that, for almost three decades after
the “Bata Convention™ was signed, the Parties continued their negotiations to settle the same issues
allegedly settled by that instrument. It explains that the Parties continued to treat the disputed issues
“as though they had never been resolved™ and that they carried out extensive negotiations to resolve
them without ever invoking the “Bata Convention™. It also points out that the Parties have never
taken any of the steps required to implement the terms of the “Bata Convention”. Finally, Equatorial
Guinea refers to a series of diplomatic protests in which neither of the Parties invoked the “Bata
Convention” in support of its claims.

63. Equatorial Guinea notes that Gabon waited until February 2004 before it submitted the
“Bata Convention” to the United Nations Secretariat for registration under Article 102 of the Charter.
Equatorial Guinea recognizes that a failure to register a treaty does not deprive it of the force of law,
assuming that it had such a force to begin with. But it suggests that Gabon’s delay of 29 years in
submitting the “Convention” for registration offers another indication that Gabon “had not previously
understood it . . . to be in the nature of a treaty that had the force of law between the Parties™.
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64. Finally, Equatorial Guinea asserts that Gabon’s failure to follow the procedures required
by its own constitution for the ratification of the “Bata Convention™ is a further indication that
“Gabon understood that no treaty has been concluded”.

65. For Gabon, the “Bata Convention” is a treaty having the force of law between the Parties.
In support of this view, it refers primarily to the terms of the “Bata Convention” and to the
circumstances of its conclusion.

66. Gabon considers that the “Bata Convention” possesses “all the characteristics of a treaty”.
It notes that the “Convention” comprises a preamble and ten articles in which the “High Contracting
Parties” give expression to their agreement. The “Convention” also contains provisions that are
typical of treaties, such as a provision addressing its entry into force. So far as the terms of the
“Convention” are concemed, Gabon maintains that each of the ten articles “contains one or more
indicators that the parties intended to be bound under international law”. For Gabon, the presence of
provisions requiring further steps by the Parties does not negate the instrument’s binding character.

67. The circumstances in which the “Bata Convention” was drawn up, Gabon argues, also
indicate that the Partics had the intention to be legally bound. Gabon rejects Equatorial Guinea’s
description of these circumstances. It asserts that the “Bata Convention™ was the outcome of bilateral
negotiations that took place between 1970 and 1974 with the aim of delimiting the two States’
common boundaries. The signature of the “Bata Convention” was the “culmination” of these
negotiations.

68. Gabon also disputes the relevance of the Parties’ subsequent conduct to ascertaining their
intention to be legally bound. As Gabon sees it, the subsequent conduct of the parties to a treaty,
including statements made after its signing by one of the parties, “cannot call into question the terms
of a treaty when those terms clearly provide for mutual undertakings™. Gabon adds that the mere fact
that the Parties did not implement certain provisions of the “Bata Convention” cannot put in question
its binding force. Gabon asserts that whether or not it invoked the “Bata Convention” by name in the
Parties’ relations between 1974 and 2003 is also irrelevant. In the course of the oral proceedings,
Gabon nonetheless put forward various explanations as to why it did not invoke the “Convention”
during that time (see paragraph 93 below).

69. Gabon further stresses that the fact that “a treaty has gone unmentioned or even been
forgotten for any length of time does not mean that it has ceased to exist or has been terminated”
within the meaning of the law of treaties.

70. Gabon argues that its delay in submitting the “Bata Convention” to the United Nations
Secretariat for registration is equally of no relevance. It relies on the Court’s 1994 Judgment in the
case concerning Maritime Delimitation and Territorial Questions between Qatar and Bahrain
(Oatar v. Bahrain), where the Court stated that non-registration or late registration of an agreement
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“does not have any consequence for the actual validity of the agreement, which remains no less
binding upon the parties” (Jurisdiction and Admissibility, Judgment, 1.C.J. Reports 1994, p. 122,
para. 29).

71. Finally, Gabon rejects Equatorial Guinea’s contention that the lack of parliamentary
approval of the “Bata Convention” confirms that Gabon understood that no treaty was concluded. It
argues that disregard by the Parties of their constitutional rules relating to the conclusion of treaties
is “irrelevant in discerning the objective intention of the Parties in concluding the Convention™.

72. The Court recalls that under the customary international law of treaties, which is applicable
in this case (see paragraph 34), an international agreement concluded between States in written form
and governed by international law constitutes a treaty (Maritime Delimitation in the Indian Ocean
(Somalia v. Kenya), Preliminary Objections, Judgment, I.C.J. Reports 2017, p. 21, para. 42; see also
Land and Maritime Boundary between Cameroon and Nigeria (Cameroon v. Nigeria: Equatorial
Guinea intervening), Judgment, 1.C.J. Reports 2002, p. 429, para. 263, referring to Article 2,
paragraph 1, of the Vienna Convention). While there exists a great variety of forms and designations
a treaty may adopt, an intention of the parties to be legally bound is necessary for an instrument to
constitute a treaty. Absent such an intention to be bound, it is not possible to qualify an instrument
as a treaty. The Court notes that the “Bata Convention” is a document which could be characterized
as a treaty if the Parties had expressed an intention to be legally bound by that document or if such
an intention could be inferred.

73. The Court and international tribunals have had occasion to ascertain whether an instrument
constitutes a treaty. To make such a determination, courts and tribunals have, infer alia, looked at
the terms of the instrument and the particular circumstances in which it was drawn up for indications
whether the parties intended to be legally bound by the instrument (see ¢.g. Aegean Sea Continental
Shelf (Greece v. Turkey), Judgment, 1.C.J. Reports 1978, pp. 38-44, paras. 94-107; Kasikili/Sedudu
Island (Botswana/Namibia), Judgment, 1.C.J. Reports 1999 (11), pp. 1090-91, paras. 67-68; Land and
Maritime Boundary between Cameroon and Nigeria (Cameroon v. Nigeria: Equatorial Guinea
intervening), Judgment, 1.C.J. Reports 2002, pp. 429-431, paras. 263-268; Obligation to Negotiate
Access to the Pacific Ocean (Bolivia v. Chile), Judgment, 1.C.J. Reports 2018 (1), pp. 549-550,
paras. 131-132). The subsequent conduct of the parties may also serve as a relevant indicator of the
parties” intention to be legally bound (South China Sea Arbitration (Philippines v. China), Award on
Jurisdiction and Admissibility of 29 October 2015, Reports of International Arbitral Awards (RIAA),
Vol. XXXIII, p. 86, para. 213). Morcover, the Court notes that subsequent conduct by both parties,
if clear and consistent over a sustained period of time, may be accorded greater weight than the
subsequent conduct of one of the parties individually.

74. Thus, the Court observes that indications of parties’ intentions to be bound may be
identified in the terms of the instrument and the particular circumstances in which it was drawn up,
as well as the subsequent conduct of the parties. The weight to be accorded to any particular
indication will turn on the circumstances of each case. The presence of concordant indications can
be more decisive than any indication taken individually.
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75. The Parties have referred to much of this jurisprudence in their pleadings. They agree —
for the most part — that the aforementioned elements are relevant to the Court’s inquiry. They also
agree that the Court does not have to consider whether the “Bata Convention” was terminated. The
discussions have borne essentially upon the question whether the “Bata Convention™ constitutes a
legal title within the meaning of Article 1 of the Special Agreement.

76. Whether the “Bata Convention™ is a treaty having the force of law between the Parties, and
thus a legal title within the meaning of the Special Agreement, is a question of law for determination
by the Court (cf. Fisheries Jurisdiction (United Kingdom v. Iceland), Merits, Judgment, 1.C.J.
Reports 1974, p. 9, para. 17). The Court will examine this question in light of the jurisprudence
identified above (see paragraph 73).

77. The Court begins by considering whether the terms of the “Bata Convention”, which
consists of ten articles and a nota bene clause, afford indications of the Parties” intention to be legally
bound by it. The Court notes that this instrument presents several features which, at first sight, make
it appear to be a treaty. The preamble indicates that the aim of the “Bata Convention™ is to settle the
Parties’ dispute by “definitively establishing their common land and maritime boundaries™. In this
regard, Article 2 provides that the area of the Medouneu District situated in the territory of Equatorial
Guinea is ceded (“est cédée”) to Gabon; in compensation, Gabon cedes (“céde”) to Equatorial Guinea
two land arcas which shall form part of its territory. The verb “to cede” is indicative of a legal
obligation. According to Article 3 of the “Bata Convention”, the Parties further “recognize”
(“reconnaissent’) that Mbani¢/Mbaiie forms an integral part of the territory of Gabon and that the
“Elobey Islands and Corisco Island” form an integral part of the territory of Equatorial Guinea. The
verb “to recognize” suggests that a legal obligation is undertaken. Article 4, for its part, describes the
maritime boundary by reference to a line of latitude and by establishing the starting-point of the
boundary. Moreover, the inclusion of a provision addressing the entry into force of the “Bata
Convention” seems indicative of the instrument’s binding character. These are elements which offer
indications that the Parties may have intended to be legally bound by the “Bata Convention™.

78. At the same time, the Court takes note of certain features — in particular Article 7 of the
“Bata Convention” and the nota bene clause (handwritten in the Spanish version but typed in the
French version put on record in these proceedings) — which cast some doubt on the intention of the
Parties to definitively establish their common land and maritime boundaries in so far as they appear
to make the undertakings described in Articles 2 and 4 thereof conditional on future agreements
between the Parties (see paragraph 85) (cf. Delimitation of the Maritime Boundary in the Bay of
Bengal (Bangladesh/Myanmar), Judgment, ITLOS Reports 2012, p. 35, para. 92).
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79. The Court turns now to the circumstances in which the “Bata Convention™ was drawn up.
It observes that the information provided to it conceming the process leading to the signing of the
“Bata Convention” is limited and contradictory. The Court has no contemporancous record of the
meeting held in Bata in September 1974. Nor has it been presented with preparatory materials that
could throw light on the intention of the Parties. The Parties did not issue any formal statements at
the time of the signing of the “Bata Convention”, as is often done when an instrument of the kind
alleged by Gabon is signed. Reference has been made to a “final communiqué” signed by the two
Heads of State in Bata, but the full text of this communiqué has not been produced. The Court is
therefore unable to assess its content or how it relates to the “Bata Convention™.

80. Gabon contends that the Parties” intention to be bound by the “Bata Convention™ has to be
appraised against their negotiations held over a period of “more than four years”, culminating in the
signing of the “Bata Convention”. It further suggests that “initial outlines™ of the “Bata Convention™
emerged from these negotiations. However, the Court can see nothing in these negotiations from
which it might be inferred that any binding treaty was foreseen by either Party or concluded in
September 1974. On the contrary, the evidence available to the Court shows that the Parties
continued to maintain differing positions regarding their common maritime boundary and
sovereignty over the islands.

81. The Court notes that the Parties have, in support of their respective claims, referred
extensively to diplomatic correspondence of French and Spanish authorities subsequent to the
signing of the “Bata Convention”. Having carefully analysed this correspondence, the Court finds it
inconclusive. This correspondence only confirms that much uncertainty existed shortly after the
signing of the “Bata Convention” and in the years that followed as to whether it was intended to be
a legally binding treaty, or merely a draft treaty.

82. On the whole, the circumstances in which the “Bata Convention™ was drawn up do not
assist the Court in ascertaining the intention of the Parties. A clear intention to be legally bound
cannot be discerned from these circumstances.

83. The Court will now consider the subsequent conduct of the Parties to determine whether
it provides indications that they intended to be legally bound at the time of the signature of the “Bata
Convention”. The Court does not accept Gabon’s assertion that this subsequent conduct is legally
irrelevant (see paragraph 73).

84. In the opinion of the Court, the subsequent conduct of the Parties weighs heavily against
Gabon’s position. It provides compelling indications that the Parties did not conceive the “Bata
Convention™ as a treaty with the force of law. The Court will examine three main aspects of this
conduct.
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85. In the first place, the Court observes that the Parties never gave effect to the provisions of
the “Bata Convention”. It notes that the terms of that instrument make it quite clear that it was
intended to be only part of a broader settlement of the Parties” dispute and would have needed to be
supplemented through subsequent additional steps and agreements. These additional steps, however,
were never taken. For instance, Article 7 of the “Bata Convention™ states that “[p]|rotocols shall be
made” (“/d]es protocoles d’accord seront pris”) to determine the surface area and the precise
boundaries of the land ceded to Gabon and of that ceded to Equatorial Guinea pursuant to Article 2
thereof, as well as to specify the “procedures for the application of the present Convention™ (“/es
modalités d’application de la présente Convention™). Similarly, Article 8 of the “Convention” states
that the “marking” (“matérialisation”), i.e. demarcation, of the frontiers shall be carried out by a
team composed of representatives of both States. Moreover, the nofa bene clause provides that the
two Heads of State agree to proceed subsequently with a new text of Article 4 to bring it into
conformity with the 1900 Convention. The Court observes that none of the foreseen steps that would
have given effect to the “Bata Convention” were taken; nor is there any information before the Court
that Equatorial Guinea or Gabon initiated any action required by the “Convention”. Gabon has not
convincingly explained the reasons for this inaction.

86. The Court considers that this conduct is an indication that the Parties did not conceive the
“Bata Convention™ to be a treaty.

87. Secondly, the Court notes that, between 1979 and 2003, the Partics entered into several
rounds of negotiations. The record before the Court indicates that these negotiations concerned the
establishment of a joint development zone as well as questions of land and maritime delimitation and
sovereignty over the islands of Mbanié/Mbaiie, Cocotiers/Cocoteros and Conga — in other words,
the negotiations concerned issues allegedly settled by the “Bata Convention”. The Court observes
that the Parties at all times acted as though the “Bata Convention” was not binding upon them.
Indeed, it is not disputed by the Parties that neither of them invoked the “Bata Convention™ at any
point during these negotiations.

88. Evidence of this can notably be seen in the meetings held by the Parties in 1985, 1993 and
2001. An ad hoc commission for defining the maritime boundary between the Parties in Corisco Bay
met in Bata between 10 and 16 November 1985. The meeting was opened by speeches of the Minister
of Industry of Equatorial Guinea and the Minister of State of Gabon. As reflected in the minutes of
the meeting, both Parties claimed sovereignty over the islands of Mbanié/Mbaiie,
Cocotiers/Cocoteros and Conga, and proceeded on the basis that the dispute over these islands was
unresolved. The minutes also indicate that both Parties affirmed a “series of principles and basic
criteria” that would serve to define their common maritime boundary — among these were listed the
1900 Convention and UNCLOS. The “Bata Convention”, however, was not included.

89. Further evidence is afforded by the Parties™ negotiations held between 17 and 19 January
1993 in Libreville under the auspices of a subcommission of the ad hoc commission. The meeting
concerned the “delimitation of the boundary between Gabon and Equatorial Guinea”, which included
the Parties” common land and maritime boundaries. The minutes of the meeting indicate, infer alia,
that it was not possible for the Partics to reach an agreement with regard to their common maritime
boundary, with ecach Party claiming sovercignty over the islands of Mbani¢/Mbaiie,
Cocotiers/Cocoteros and Conga. In the course of that meeting, Equatorial Guinea proposed that the
dispute over the islands be submitted to international mediation or arbitration. Gabon, for its part,
indicated that it remained “willing to negotiate towards the delimitation of the maritime boundary
between the two countries”. The Court notes that neither Party made any mention of the “Bata
Convention” in that meeting.
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90. A similar picture emerges from the meeting of the ad hoc commission held in Libreville
between 29 and 31 January 2001. According to the minutes of this meeting, both Parties agreed that
the relevant “legal and historic instruments” for maritime delimitation included the 1900 Convention,
the Charter of the United Nations, the Charter of the Organization of African Unity and UNCLOS.
Equatorial Guinea proposed two “working hypotheses™ for the course of the maritime boundary:
dividing the zone into three sectors or tracing a median line while excluding the disputed islands of
Mbanié/Mbaiie, Cocotiers/Cocoteros and Conga to address them later. Gabon, for its part, promised
to present its own “working hypothesis”. Once again, the Court observes that there is no mention of
the “Bata Convention” in the meeting. What is more, the proposed delimitation lines are hardly
consistent with the maritime boundary allegedly defined by the “Bata Convention™ in 1974.

91. The Court attaches great weight to the clear, and mutually consistent, conduct of the Parties
over many years of negotiations disregarding the “Bata Convention™ entirely. The natural inference
from this conduct is that at no point did they consider themselves bound by it.

92. Gabon has suggested that States often negotiate about matters on which they have already
agreed and that to do so can have no consequence for the status of an existing treaty. This suggestion
is not convincing to the Court. It is true that the failure to invoke a treaty does not affect its legally
binding character, once established. States are also free to engage in negotiations over matters that
have already been settled by prior agreements. It can hardly be supposed, however, that they would
do so without mentioning these prior agreements, if only in passing.

93. Gabon has also sought to provide explanations for its silence. In its response to a question
put to it by a Member of the Court, Gabon stated that it had not invoked the “Bata Convention” in
the interests of maintaining good neighbourly relations and following African traditions and practices
of dispute resolution. The Court is not convinced by these explanations. No support for them can be
found in the evidence placed before the Court. Nor has Gabon been able to explain why it felt able
to invoke the “Convention” in 2003 but not in the years before that.

94. Accordingly, the Parties” subsequent conduct over many decades of negotiations as to their
land and maritime boundaries provides a strong indication that they had not understood themselves
as entering into a treaty having the force of law in Bata.

95. Thirdly, the Court considers that various diplomatic exchanges between the Parties — in
particular, notes of protest — subsequent to the signing of the “Bata Convention™ further confirm
that the Parties at no point considered it binding upon them. A few examples can be given. The Court
observes that on 4 May 1990, the Gabonese Ministry of Foreign Affairs sent a Note Verbale to the
Embassy of Equatorial Guinea in Libreville regarding an exploration permit granted by Equatorial
Guinea in Corisco Bay. Gabon asserted its sovereignty over the island of Mbanié/Mbaiie and referred
to two possible delimitation lines which, in its view, the permit disregarded. It also emphasized that
the arca in question was “very much under dispute” and “‘subject to negotiations”, such that
Equatorial Guinea could not act unilaterally. Gabon accordingly asked the Equatorial Guinean
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Embassy to “intervene with its relevant authorities™ so that any petroleum prospecting in this area be
stopped “pending the definition of [the Parties’] maritime border by the ad hoc commission on
borders of the two countries, which is to take place very soon”. Another protest was issued by Gabon
on 13 September 1999, after Equatorial Guinea adopted Decree No. 1/1999, designating the median
line as the maritime boundary between the two countries and placing base points on the islands of
Mbanié/Mbaiie, Cocotiers/Cocoteros and Conga. In its Note Verbale, Gabon asserted sovereignty
over the islands but did not make any reference to the “Bata Convention™. It also proposed resuming
the negotiations suspended in 1993 in order to settle the Parties’ dispute (see paragraph 89 above).

96. The Court considers that Gabon’s conduct is inconsistent with its claim that the “Bata
Convention” is a binding agreement that definitively settled the Parties” dispute, notably the question
of sovereignty over Mbani¢/Mbaiie. Had Gabon believed the “Convention™ to be in force, it would
have been natural for it to invoke the “Convention” in its protests. Gabon has provided no credible
explanation as to why it did not frame its protests in terms of the “Convention”. The inference must
be that Gabon did not believe that this instrument was legally binding.

97. In sum, the subsequent conduct of the Parties, viewed as a whole, furnishes compelling
indications that the Parties did not consider the “Bata Convention™ to be a treaty.

98. In light of all the foregoing, in particular the conduct of the Parties in the decades after the
signing of the “Bata Convention”, the Court concludes that the “Bata Convention” is not a treaty
having the force of law between Equatorial Guinea and Gabon concerning the delimitation of their
common maritime and land boundaries and sovercignty over the islands of Mbani¢/Mbaiie,
Cocotiers/Cocoteros and Conga. Accordingly, the “Bata Convention™ does not constitute a legal title
within the meaning of Article 1, paragraph 1, of the Special Agreement.

IV. THE LEGAL TITLES, TREATIES AND INTERNATIONAL CONVENTIONS INVOKED
BY THE PARTIES CONCERNING THE DELIMITATION OF
THEIR COMMON LAND BOUNDARY

99. The Court will now examine the legal titles, treaties and international conventions invoked
by the Parties concerning the delimitation of their common land boundary.
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100. Equatorial Guinea submits that the legal titles, treaties and international conventions that
have the force of law in the relations between the Parties in so far as they concern the delimitation of
their common land boundary are

“the succession by the Gabonese Republic and the succession by the Republic of
Equatorial Guinea to all titles to territory, held respectively on 17 August 1960 by
France and on 12 October 1968 by Spain, on the basis of the 1900 Convention, including
those titles to territory held on the basis of the modifications made, in the application of
that Convention, to the boundary described in Article IV of the Convention™ (final
submissions of Equatorial Guinea, paragraph III; see paragraph 13 above).

101. Equatorial Guinea explains that the spatial extent of the territory to which Equatorial
Guinea succeeded is delimited by the boundaries that divided the territory administered by Spain
from that of Gabon at the moment of Equatorial Guinea’s independence.

102. According to Equatorial Guinea, the land boundary between the territories held by Spain
and France was established by Article IV of the 1900 Convention, as subsequently modified in
accordance with the terms of that Convention. It maintains that the parties agreed in the Convention
on a process for modifying the boundaries to account for newly acquired geographical information.
Equatorial Guinea explains that, under Article VIII and Appendix No. 1 of the 1900 Convention,
Commissioners or local Delegates were empowered to propose modifications to the lines of
demarcation in order to determine them more accurately, having regard to the geographical features
of the area.

103. While Equatorial Guinea accepts that modifications to the boundaries proposed by the
Commissioners or local Delegates require approval by their respective Governments, it contends that
the Convention does not provide for any specific or formal procedure by which such approval is to
be obtained or given. In its view, the 1900 Convention requires only that the proposed changes be
submitted by the Commissioners or local Delegates to their respective Governments and that
approval be given by those Governments. Equatorial Guinea contends that approval could be
effectuated by any means, including by conduct.

104. According to Equatorial Guinea, the boundaries established by Article IV of the 1900
Convention were subsequently modified in both the Utamboni River and the Kie River areas.

105. With regard to the Utamboni River arca, Equatorial Guinea explains that, in accordance
with Article VIII of the 1900 Convention, Spain and France established a commission in 1901 (the
1901 Commission), which completed its work and proposed modifications of the boundary.
Equatorial Guinea argues that Spain and France approved the 1901 Commission’s proposal in the
Utamboni River area where they considered its work sufficiently accurate.

106. In the view of Equatorial Guinea, Spain and France’s approval of the proposed
modification is clear from their conduct. According to Equatorial Guinea, acts of administration were
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carried out exclusively by Spain on its side of the modified boundary, without challenge by France.
Spain’s extensive infra legem effectivités include censuses conducted in 1932, 1942 and 1950, the
administration of schools and courts, the enforcement of criminal laws and the regulation of
economic activity.

107. In this regard, Equatorial Guinea refers, in particular, to the town of Asobla, contending
that Spain developed it into a significant regional centre, serving as the seat of Spain’s administrative
subdistrict and a key military post. Equatorial Guinea asserts that France carried out no acts of
administration in Asobla.

108. According to Equatorial Guinea, this was the situation that prevailed in the Utamboni
River area after the independence of Gabon on 17 August 1960. Equatorial Guinea contends that
Gabon’s acceptance of the boundary modifications is evident in a proposal Gabon made to Spain in
1963 to enter into a convention aiming to define “border relations” between Gabon and
Spanish-administered Rio Muni. In Equatorial Guinea’s view, Gabon proceeded on the premise that
there was an agreed border.

109. Equatorial Guinea also argues that it has exercised sovereignty throughout the Utamboni
River area since achieving independence in 1968, while Gabon has never undertaken sovereign acts
in any of the towns and villages in this area.

110. On these grounds, with respect to the Utamboni River area, Equatorial Guinea submits
that when it succeeded to Spain’s title upon its independence in 1968, it did so in respect of the
territory encompassed by the boundary that had been proposed by the 1901 Commission and
approved by the parties to the 1900 Convention.

111. As regards the Kie River area, Equatorial Guinea accepts that Spain and France ultimately
rejected the 1901 Commission’s proposal as geographically inaccurate owing to the malfunctioning
of the Commission’s chronometers. Nonetheless, in its view, the relevant colonial authorities
continued to agree that the eastern boundary should follow rivers and other geographical features.

112. According to Equatorial Guinea, in 1917, Spain and France re-engaged in modifying the
castern part of the boundary described in Article IV of the 1900 Convention to take account of newly
acquired information about the area’s geography. Equatorial Guinea contends that, by an exchange
of notes between the colonies’ respective highest officials (the 1919 Governors’ Agreement), Spain
and France agreed to modify the boundary so that, in the relevant part, it followed the Kie River. In
its view, the two colonial Powers’ approval of the modification is undeniable because they entered
into this Agreement. Equatorial Guinea thus argues that Spain and France used the procedures
established in the 1900 Convention to modify the boundary in the Kie River area.

113. Equatorial Guinea argues that Spain implemented the 1919 Governors® Agreement,
without objection from France. It cites the following as examples of Spanish infra legem effectivités:
the construction of a road, the maintenance of engineering structures, acts of civil administration,
conduct of the census, the building of schools and health facilities, grants of land concessions, and
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the operation of transport and communications infrastructure. Equatorial Guinea points out that
France made no attempt to carry out any administrative acts of its own in the area, and that France
recognized the modified boundary in a 1940 intelligence report and a 1953 Note prepared by the
Inspector General of the Overseas Geographical Services.

114. According to Equatorial Guinea, after gaining independence in 1960, Gabon, like France,
also accepted the modified boundary. Equatorial Guinea asserts that Gabon did not protest when
Spain carried out a census in areas west of the Kie River, and that Gabon accepted the Kie River as
the boundary in the context of negotiating an agreement with Spain concerning border crossings and
related matters in 1965.

115. Equatorial Guinea also contends that, since its independence, it has continued to exercise
its sovereignty over all the towns in the Kie River area that lie to the east of the 9° meridian and to
the west of the Kie River. According to Equatorial Guinea, the Agreement between Gabon and
Equatorial Guinea on the Construction of a Border Bridge and a Section of Asphalted Road with
Works between the Two Countries (3 August 2007) (hereinafter the “2007 Agreement”) and the two
bridges constructed pursuant to that Agreement confirm that the Parties have recognized the Kie
River as the boundary in the north-east in accordance with the modifications made to the 1900
Convention through the 1919 Governors® Agreement. Equatorial Guinea stresses that Article I of
the 2007 Agreement specifies that Ebebiyin and Mongomo are cities “in Equatorial Guinea”. It also
points out that the Parties have customs and immigration facilities on their respective sides of the
Kie River.

116. Gabon submits that “the [Bata] Convention . . . and the [ 1900] Convention . . ., subject to
the modifications made to the boundary by the Bata Convention”, are the legal titles having the force
of law in the relations between the Parties in so far as they concern the delimitation of their common
land boundary (final submissions of Gabon, paragraph (a) (i); see paragraph 13 above).

117. With regard to Equatorial Guinea’s arguments concerning the modifications made to the
boundary, Gabon contends that Appendix No.1 of the 1900 Convention requires that the
Governments explicitly approve them. Gabon maintains that since this essential condition was not
satisfied, in legal terms, the proposed adjustments to the boundary cannot be considered as having
modified the title resulting from the Convention.

118. Concerning the Utamboni River arca, Gabon argues that Spain and France never
approved the proposed boundary modification put forward by the 1901 Commission, either in whole
or in part. Gabon points out that, in a letter sent to the French Ambassador to Spain in 1907, the
Spanish Minister of State attached importance to a full and rigorous examination of the proposal,
which, however, was never completed.
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119. According to Gabon, none of the effectivités invoked by Equatorial Guinea support the
conclusion that Spain, and even less so France, approved the boundary proposed by the
1901 Commission. It maintains that Equatorial Guinea’s position is based solely on effectivités that
contradict the definition of the boundary described in Article IV of the 1900 Convention. In Gabon’s
opinion, those effectivités, even if genuine, would only be contra legem.

120. In Gabon’s view, since the 1901 Commission had incorrectly located the towns of Asobla
and Anguma to the north of the 1°north parallel of latitude, it cannot be deduced from the
administration of these localities that the Spanish authorities approved the proposal of the
Commission. It is possible that they simply considered themselves to be respecting the boundary
described in Article IV of the 1900 Convention.

121. According to Gabon, France continued to consider that the boundary between the two
colonies corresponded to the line described in Article IV of the 1900 Convention. It points to the
1936 Order of the Governor-General of French Equatorial Africa, which defined the northem limit
of the Cocobeach subdivision as “the boundary of Spanish Guinea as defined by the [1900
Convention]”. Gabon points out that Equatorial Guinea has offered no response to the 1936 Order
which confirmed, more than 30 years after the 1901 Commission’s proposal, that the boundary in
the Utamboni River area still followed the 1° north parallel of latitude.

122. As for the Kie River area, Gabon maintains that the Governors did not act within the
framework of the provisions of the 1900 Convention allowing for modifications of the boundary.
According to Gabon, the text and context of the initial proposal made by the Governor-General of
Spanish Territories in Africa show that the Spanish colonial authorities did not consider that they
were acting as local Delegates vested with the power to modify the land boundary. Gabon
underscores that the 1900 Convention was never mentioned in the exchange of letters between the
Govemors, and contends that their intention was simply to find a temporary and convenient solution
to avoid border incidents in that area. Gabon points out that the Governor-General of French
Equatorial Africa reaffirmed the provisional nature of the solution in his reply to the
Governor-General of Spanish Territories in Africa.

123. Gabon further argues that the French authorities did not change their position on the
boundary established by Article IV of the 1900 Convention. Gabon points to the 1936 Order of the
Governor-General of French Equatorial Africa, which reaffirmed the 9° meridian as the boundary in
the cast, and to maps from the administrative subdivisions of French Gabon.

124. Gabon also refers to the conduct of the Parties after their independence. Gabon
emphasizes that the 2007 Agreement makes no mention of the boundary and, at most, is an
arrangement of convenience between two States eager to set up transboundary trading in the area.

125. According to Gabon, Equatorial Guinea’s claims in the Kie River area are yet again based
solely on effectivités that are contrary to the title resulting from the 1900 Convention, and the
arrangement arrived at by the Governors cannot serve as a basis for transforming contra legem
effectivités into infra legem effectivités.
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126. The Court has already concluded that the “Bata Convention” does not constitute a legal
title within the meaning of Article I of the Special Agreement (see paragraph 98 above).
Consequently, the qualification attached by Gabon when it invoked the 1900 Convention as a legal
title in its final submissions — namely “subject to the modifications made to the boundary by the
Bata Convention” — also has no effect on the legal titles concerning the delimitation of their
common land boundary.

127. Equatorial Guinea invokes as legal title concerning its land boundary with Gabon

“the succession by [the Parties] to all titles to territory, held . . . by France and . . . Spain,
on the basis of the 1900 Convention, including those titles to territory held on the basis
of the modifications made, in the application of that Convention, to the boundary
described in Article IV of the Convention™.

128. A State can succeed to the title to territory held by its predecessor State (see paragraph 43
above). Equatorial Guinea and Gabon agree that, on the dates of their independence, they each
succeeded to the title to territory held respectively by Spain and France as colonial Powers. The Court
recalls that, as a matter of law, “[b]y becoming independent, a new State acquires sovereignty with
the territorial base and boundaries left to it by the colonial power” (Frontier Dispute (Burkina
Faso/Republic of Mali), Judgment, 1.C.J. Reports 1986, p. 568, para. 30).

129. The Parties agree that the titles to which they succeeded upon independence were held
by the colonial Powers on the basis of the 1900 Convention. The disagreement between them
concerns the second part of Equatorial Guinea’s submission, namely whether those titles also include
titles to territory held on the basis of modifications made, in the application of that Convention, to
the boundary described in Article IV of the 1900 Convention.

130. Article VIII and Appendix No. 1 of the 1900 Convention set forth the procedures for
modification of the boundary described in Article IV. Article VIII stipulates in part as follows:

“Both Governments agree to designate Commissioners, within four months of
exchanging ratifications, who shall be responsible for marking out on the ground the
demarcation lines between the French and Spanish possessions, in accordance with and
in the spirit of the provisions of the present Convention”.

Appendix No. 1 provides:

“Although the course of the demarcation lines on the maps attached to the present
Convention (appendices numbers 2 and 3) is generally assumed to be accurate, it cannot
be considered an absolutely correct representation until confirmed by new surveys.

Therefore, it is agreed that the Commissioners or local Delegates of both Nations
who shall subsequently be responsible for delimiting all or part of the boundaries on the
ground, shall use as a basis the description of the boundaries as established in the
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Convention. At the same time, they may modify the said lines of demarcation in order
to determine them more accurately and to rectify the position of the dividing lines of the
tracks or rivers, and of the towns or villages marked on the above-mentioned maps.

The changes or corrections proposed by mutual agreement by the said
Commissioners or Delegates shall be submitted to the respective Governments for
approval.”

131. The Parties agree that the land boundary could be modified on the basis of proposals
made by either Commissioners or local Delegates and that any modifications proposed required the
approval of the respective Governments. They further agree that Commissioners were appointed in
accordance with the terms of the 1900 Convention and that in 1901, those Commissioners made
proposals to modify the boundary described in Article IV of the 1900 Convention.

132. The Parties disagree, however, as to whether the boundary described in Article IV of the
1900 Convention was modified pursuant to the procedures set out in the Convention. Equatorial
Guinea argues that the provisions allowing for modification of the boundary were applied and given
effect in the Utamboni River and Kie River areas. Gabon, for its part, maintains that the proposals
made by the 1901 Commission were not approved in respect of either the Utamboni River or the Kie
River areas. As for the 1919 Governors’ Agreement, Gabon argues that it does not form part of the
procedure laid down in Appendix No. 1 of the 1900 Convention.

133. The Court will examine whether the boundary described in Article IV of the
1900 Convention was modified pursuant to the procedures set out in the Convention, with respect to
the Utamboni River area and the Kie River area, respectively.

A. Utamboni River area

134. With regard to the Utamboni River area, the Parties disagree as to whether the proposal
made by the 1901 Commission was approved by Spain and France.

135. The Court will first examine whether Spain and France approved the proposal through
formal decisions by their respective Governments. In this respect, the Court takes note of several
exchanges between them in 1905 and 1907. In particular, in a letter to the French Ambassador to
Spain, the Spanish Minister of State drew attention to “discrepancies that consequently prevent[ed|
this Ministry from definitively approving the work of the aforementioned Franco-Spanish
Commission”. The Minister of State further stated the following:

“Indeed, we could not make light of a question as important as this, to approve or
reject the work of the 1901 Franco-Spanish Commission, without a clear understanding
of the merit of its work.
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Thence the examination and the thorough and necessarily slow survey to which
the Spanish delegates have had to dedicate the last three and a half years in order to be
able to determine a precise boundary line and, in addition, to safeguard the interests of
both France and Spain.” (Letter from the Spanish Minister of State to the Ambassador
of France to Spain, 20 April 1907.)

The Court observes that French authorities favourably acknowledged the approach described by the
Spanish Minister of State in this letter (Letter from the French Minister for the Colonies to the French
Minister for Foreign Affairs, 29 June 1907).

136. In the Court’s view, the exchanges between Spain and France in the period from 1905 to
1907 indicate that the proposal made by the 1901 Commission was not approved through formal
decisions by their respective Governments. The Court observes an apparent absence of governmental
approval over the following five decades. Two notes issued by French colonial authorities affirmed
that the “definitive” delimitation provided for by Article VIII of the 1900 Convention had not yet
been carried out by the Franco-Spanish Commission (Note by the Co-ordination Division for French
Equatorial Africa on the delimitation of the boundary between Gabon and Spanish Guinea,
15 September 1952; Note by the General Government of French Equatorial Africa on the
delimitation of the boundary between Gabon and Spanish Guinea, 16 September 1952).

137. The Court turns now to Equatorial Guinea’s argument that the proposal made by the
1901 Commission was approved through the conduct of Spain and France. The Court observes that
there is nothing in the terms of the 1900 Convention mandating a specific form of approval for
modifications of the boundary proposed by Commissioners or local Delegates under Appendix No. 1
of the Convention. Accordingly, the Court considers that such approval could be inferred from the
conduct of Spain and France.

138. The Court observes that Spain carried out acts of administration in towns south of the
boundary described in Article IV of the 1900 Convention, including in Asobla. It conducted
censuses, administered schools and courts, enforced criminal laws and regulated economic activity.

139. Regarding Spain’s acts of administration in the town of Asobla, the Court notes that the
1901 Commission located Asobla north of the 1° north parallel of latitude and that its exact location
in relation to the boundary described in Article IV of the 1900 Convention was unclear for an
extended period. It is thus uncertain whether Spanish and French authorities considered that Spain’s
acts of administration were carried out south of the 1° north parallel of latitude. Furthermore, it
appears that France considered this area to remain in dispute between itself and Spain (Letter No. 18
from the Head of the Cocobeach Subdivision to the Head of the Estuaire Department, 9 March 1940).
In view of the above, the Court considers that Spain’s acts of administration in Asobla do not indicate
that Spain and France approved the proposal made by the 1901 Commission.

140. In order to ascertain whether the proposal made by the 1901 Commission was approved
through the conduct of the parties to the Convention, the Court considers it important to take into
account the conduct of France in addition to that of Spain. The evidence produced by the Parties
points to instances in which France protested against Spanish incursions into arcas south of the
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boundary described in Article IV of the 1900 Convention and instances in which France relied on
that boundary. For example, in 1927, in response to activities carried out by Spain in several villages
south of the boundary described in Article IV, the French Lieutenant Governor of Gabon stated that
the “imprecision of our borders does not justify the encroachments™ into certain villages that were
“clearly dependent upon our government” (Letter No. 212 from the French Lieutenant Governor of
Gabon to the Govemor-General of Spanish Territories in the Gulf of Guinea, 16 August 1927).

141. Intenal documents of the French Government confirm that France did not approve the
proposal of the 1901 Commission. In 1927, the Governor-General of French Equatorial Africa
reported to the French Minister for the Colonies several incidents in which the Spanish colonial
authorities had “carried out acts on territories that were unquestionably under French sovereignty”
(Letter No. 507 from the Governor-General of French Equatorial Africa to the French Minister for
the Colonies, 15 September 1927). In 1937, the French authorities rejected the claim of the Spanish
colonial authorities that the 1° north parallel of latitude constituted the boundary only from its second
point of intersection with the Utamboni River, stating that “[t]his interpretation is unquestionably
wrong” (Letter No. 439 from the French Minister for the Colonies to the Governor-General of French
Equatorial Africa, 3 May 1937). In 1943, referring to the area towards the bend in the Muni River,
the French Commissioner for Foreign Affairs, who was under the authority of the National
Committee of Free France, affirmed that the terms of Article IV of the 1900 Convention left no room
for doubt that this area belonged to France (Letter from the National Commissioner for Foreign
Affairs to the National Commissioner for the Colonies, 27 February 1943). In 1953, the French
National Geographical Institute characterized Spain’s presence at the bend in the “Mitemboni
[Utamboni]” River as an ostensible occupation and a flagrant violation of the 1900 Convention (Note
No. 378 by the National Geographical Institute for the Directorate of Political Affairs, 9 January
1953). In the same year, French authorities considered that a map produced by Spain showed Spain
encroaching upon the territory held by France at several points, and called for the preparation of their
own map with a view to future negotiations with the Spanish Government (Letter No. 242 from the
Minister for Overseas France to the French Minister for Foreign Affairs, § March 1953).

142. In view of the above, the Court considers that the proposal made by the 1901 Commission
was not approved through the conduct of Spain and France.

143. Equatorial Guinea also refers to Gabon’s conduct after 1960 in support of its assertion
that the boundary proposed by the 1901 Commission continued to be respected after Gabon’s
independence. Equatorial Guinea emphasizes that Spain continued to exercise authority in the
Utamboni River area without protest from Gabon. In particular, it invokes Gabon’s diplomatic
exchanges with Spain, proposing negotiations “for the purpose of entering into a Convention aiming
to define border relations between [them]” (Note Verbale from the Embassy of Gabon in Spain to
the Ministry of Foreign Affairs of Spain, 10 December 1963). The Court does not agree with
Equatorial Guinea’s characterization of the events following Gabon’s independence. While Gabon
and Spain negotiated an agreement to regulate border relations, such an agreement never entered into
force.

144. For these reasons, with regard to the Utamboni River area, the Court concludes that the
boundary described in Article [V of the 1900 Convention was not modified pursuant to the
procedures established in Article VIII and Appendix No. 1 of the Convention.
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B. Kie River area

145. In the eastern part of the boundary, the Court notes that the work of the 1901 Commission
was geographically inaccurate owing to the malfunctioning of its chronometers (Kingdom of Spain,
Letter from the Colonial Section of the Ministry of State, 20 April 1907). On this basis, the Parties
agree that the proposal made by the 1901 Commission to modify the boundary in the Kie River area
was not approved by Spain and France. In fact, Equatorial Guinea expressly acknowledges that “in
the cast . . . Spain and France ultimately rejected the Commission’s proposals”™.

146. In the Kie River area, the core of the Parties’ disagreement is whether the 1919
Governors” Agreement (see paragraph 25 above) had the effect of modifying the boundary described
in Article IV of the 1900 Convention.

147. The Court recalls that it is always required to rule on the final submissions of the parties
as formulated at the close of the oral proceedings (see paragraph 45 above). Under Article 1 of the
Special Agreement, the Court is requested to determine whether the legal titles “invoked by the
Parties” have the force of law in the relations between them in so far as they concern the delimitation
of their common land boundary. Accordingly, it will determine whether the legal titles invoked by
the Parties in their final submissions have the force of law in the relations between them. The Court
is not requested to, and therefore cannot, make this determination with respect to any legal title that
has not been invoked by the Parties in their final submissions (see paragraph 45).

148. In this regard, the Court notes that the legal title invoked by Equatorial Guinea concerning
the delimitation of the common land boundary is

“the succession by the Gabonese Republic and the succession by the Republic of
Equatorial Guinea to all titles to territory, held respectively on 17 August 1960 by
France and on 12 October 1968 by Spain, on the basis of the 1900 Convention, including
those titles to territory held on the basis of the modifications made, in the application of
that Convention, to the boundary described in Article IV of the Convention” (emphasis
added).

The Court’s task is thus limited to determining whether the boundary described in Article IV of the
1900 Convention has been modified in accordance with the procedures established under Article VIII
and Appendix No. 1 of the Convention. The Court is not called upon to determine whether the 1919
Govemors’ Agreement constitutes an autonomous legal title concerning the delimitation of the land
boundary.

149. The 1919 Governors” Agreement takes the form of an exchange of letters between the
Governors-General. In the first letter, which was sent on 22 November 1917, the Governor-General
of Spanish Territories of Africa proposed that “in the eastern part of the Spanish territory, between
the 2° 10' 20" north parallel of latitude and the place where the Kie River starts, we could consider
that River as the temporary border until a precise delimitation of the boundary is established” (Letter
from the Govemor-General of Spanish Territories of Africa to the Govemnor of French Gabon,
22 November 1917). In his reply, the Governor-General of French Equatorial Africa accepted the
proposal, affirming that “the new boundary provisionally adopted for the eastern part of the Spanish
territory adjacent to the occupied territories of Neukamerun will be determined by the course of the
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N’kye [Kie] stream™ (Letter No. 63 from the Governor-General of French Equatorial Africa to the
Governor-General of the Spanish Territories of the Gulf of Guinea, 24 January 1919). In response,
the Governor-General of Spanish Guinea communicated that “I fully agree with Your Excellency
regarding the provisional adoption of the course of the N'kye [Kie] River as part of the eastern
boundary of the Spanish territory” (Letter from the Spanish Governor-General of Spanish Guinea to
His Excellency the French Governor-General of French Equatorial Africa, 1 May 1919).

150. In the Court’s view, the above exchange of letters between the Governors-General
indicates that, in the Kie River area, the local representatives, on behalf of the colonial Powers,
adopted a temporary and provisional line to avoid incidents, and not a permanent boundary. The
Court recalls that “[e]ven if there had been a provisional line found convenient for a period of time,
this is to be distinguished from an intemational boundary” (7erritorial and Maritime Dispute
between Nicaragua and Honduras in the Caribbean Sea (Nicaragua v. Honduras), Judgment, 1.C.J.
Reports 2007 (1), p. 735, para. 253).

151. Equatorial Guinea emphasizes that Spain and France continued to apply the 1919
Governors” Agreement in the Kie River area and argues that the boundary described in Article IV of
the 1900 Convention was modified through their conduct in accordance with the procedures set out
in the Convention. The Court notes that Spain carried out acts of administration in localities on the
west side of the Kie River, which included conducting censuses, constructing roads, building schools
and health facilities, granting land concessions, operating transportation and maintaining military
garrisons. Equatorial Guinea refers, in particular, to the town of Alen, where Spain maintained a
military garrison, a school and transportation infrastructure. The Court notes that on some occasions,
France also relied on the line adopted by the Governors-General.

152. Nevertheless, nothing in the text of the letters or the circumstances surrounding their
exchange indicates that the Governors-General were acting as “local Delegates™ vested with the
power to propose modifications to the boundary pursuant to Appendix No. 1 of the 1900 Convention.
In fact, no reference is made to the 1900 Convention in the exchange of letters. Accordingly, the
Court considers that the 1919 Governors’ Agreement was not concluded pursuant to the procedures
laid down in the 1900 Convention for modifying the boundary described in Article IV. The
subsequent conduct of Spain and France cannot change this conclusion.

153. Equatorial Guinea also refers to the Parties’ conduct after their independence to support
its assertion that the 1919 Governors” Agreement continued to be applied in the Kie River area. The
Court notes that the 1993 Report of the Gabon-Equatorial Guinea Border Commission reads as
follows:

“I.1.3 The areca located west of the Kie River, between that River and the
11° 20' east of Greenwich meridian, which is Gabonese territory, is administered by
Equatorial Guinea.

1.1.4 The Equatoguinean city of Ebebivin is located partly in Gabonese territory,
in the area between the Kie River and the 11° 20' east of Greenwich meridian.” (French
Report of the Border Sub-Commission of the ad-hoc Border Commission
Gabon-Equatorial Guinea, 20 January 1993 (emphasis added).)
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This report indicates that the representatives of the two Parties considered that the areas where
Equatorial Guinea was exercising administrative functions were within Gabonese territory.

154. Equatorial Guinea places particular emphasis on the 2007 Agreement and the two bridges
which were constructed pursuant to that Agreement and inaugurated by the respective Heads of State
of Equatorial Guinea and Gabon in 2011. It points out that Article II of the Agreement specifies that
the towns of Ebebiyin and Mongomo are “in Equatorial Guinea”. However, the 2007 Agreement
does not mention the boundary between the Parties and does not suggest that it constitutes a
modification of the boundary in accordance with the provisions of the 1900 Convention.

155. For these reasons, with regard to the Kie River area, the Court concludes that the boundary
described in Article IV of the 1900 Convention was not modified pursuant to the procedures
established in Article VIII and Appendix No. 1 of the Convention.

156. In light of the foregoing, the Court concludes that the legal titles invoked by the Parties
that have the force of law in the relations between them in so far as they concern the delimitation of
their common land boundary are the titles held on 17 August 1960 by France and on 12 October 1968
by Spain, on the basis of the 1900 Convention, to which titles Gabon and Equatorial Guinea
respectively succeeded. The Court finds that no modifications were made to the boundary described
in Article IV of the Convention pursuant to the procedures established under Article VIII and
Appendix No. 1 of the Convention.

157. The conclusion drawn by the Court in the previous paragraph is predicated on the specific
mandate given by the Parties under the Special Agreement, namely to determine whether the legal
titles that they have invoked have the force of law in the relations between them in so far as the titles
concern the delimitation of their common land boundary. This conclusion does not prevent the Parties
from agreeing to adjust their land boundary in light of the existing situation on the ground and the
interests of the local populations.

V. THE LEGAL TITLES, TREATIES AND INTERNATIONAL CONVENTIONS INVOKED
BY THE PARTIES CONCERNING SOVEREIGNTY OVER MBANIE/MBANE,
COCOTIERS/COCOTEROS AND CONGA

158. The Court will now examine the legal titles, treaties and international conventions
invoked by the Parties concerning sovereignty over the islands of Mbani¢/Mbaiie,
Cocotiers/Cocoteros and Conga.
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159. Equatorial Guinea submits that the legal title having the force of law in the relations
between the Parties in so far as it concerns sovereignty over the islands of Mbani¢/Mbaiie,
Cocotiers/Cocoteros and Conga is “the succession by the Republic of Equatorial Guinea to the title
held by Spain on 12 October 1968 over these islands (final submissions of Equatorial Guinea,
paragraph IV, see paragraph 13 above).

160. According to Equatorial Guinea, Mbani¢/Mbaiie, Cocotiers/Cocoteros and Conga were
historically regarded — by both Spain and France — as dependencies of Corisco Island. In its view,
tiny uninhabited islets may be considered “dependencies™ of larger islands in close proximity, such
that title to the larger island carries with it title to the dependency. Equatorial Guinea argues that the
three islets in question have always been treated as dependencies of Corisco Island and that title to
them has always followed from title to Corisco Island.

161. On this basis, Equatorial Guinca maintains that Spain acquired Mbanié/Mbaiie,
Cocotiers/Cocoteros and Conga by means of colonial occupation, agreements with local rulers,
public and notorious assertion of sovereignty without protest, and effective administration over a
prolonged period. In particular, Equatorial Guinea argues that Spain’s legal title to the islands in
question consisted of the cession of rights from Portugal in the 1778 Treaty of El Pardo and Spain’s
peaceful occupation of them from 1843 onwards. It further refers to the 1843 Declaration of Corisco,
the 1846 Record of Annexation, the 1846 Charter of Spanish Citizenship and the 1858 Charter
reaffirming Spanish possession of the island of Corisco.

162. Equatorial Guinea maintains that Spain’s control over Mbanié¢/Mbaiie,
Cocotiers/Cocoteros and Conga was not disputed during the colonial period, since France made
claims only to the Elobey Islands. Equatorial Guinea argues that France expressly recognized Spain’s
title to Corisco Island and its dependencies, pointing out that France affirmed during the discussions
held by the Franco-Spanish Mixed Commission from 1886 to 1891 that “Baynia [Mbanié/Mbaiic|”
is a dependency of Corisco Island. According to Equatorial Guinea, France recognized Spanish title
based on annexation and the agreement of the king of that territory.

163. Equatorial Guinea contends that France provided further evidence of its recognition of
Spain’s legal title to Corisco Island and its dependencies in 1895. It explains that, when the Spanish
Governor-General of Femmando Pbdo protested French actions in Corisco Bay, the
Commissioner-General of French Congo did not challenge Spain’s title to Mbani¢/Mbaiie and merely
denied France’s intentions to establish a post there. Equatorial Guinea asserts that France’s
recognition of Spain’s title to Mbanié/Mbaiie was also reflected in contemporancous French maps
on which “Baynia [Mbanié/Mbaiie|” was indicated as belonging to Spain.

164. Equatorial Guinea argues that by the time the 1900 Convention was signed, Spain’s legal
title to Mbanié/Mbaiie, Cocotiers/Cocoteros and Conga was unchallenged. According to Equatorial
Guinea, while the 1900 Convention did not create a legal title to those islands, it served as a
confirmation of France’s recognition of Spain’s pre-existing legal title to Corisco, and by extension
to Mbanié/Mbaiie, Cocotiers/Cocoteros and Conga, which — although not mentioned specifically in
the Convention — were recognized by France as dependencies of Corisco prior to 1900.
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165. Equatorial Guinea contends that after the conclusion of the 1900 Convention, Spain
continued to openly assert its legal title and exercise its administrative authority over Corisco Island
and its dependencies. According to Equatorial Guinea, the Spanish Minister of State requested that
the local authorities in Spanish Guinea look into the veracity of rumours of a possible French
occupation of Mbanié¢/Mbaiie. The Governor-General of Spanish Guinea concluded that the rumours
were untrue but ordered the Deputy Governor to station guards on Mbanié¢/Mbafie and Leva to ensure
their occupation and to raise the Spanish flag on them. Equatorial Guinea emphasizes that France did
not protest against these actions.

166. Equatorial Guinea refers, in particular, to one incident in 1955 regarding the installation
of a beacon on Cocotiers/Cocoteros, which, it argues, confirms France’s recognition of Spain’s title
to the islands. According to Equatorial Guinea, France began construction work in February 1955,
believing that it had received authorization from Spain. When Spain ordered a halt to the work,
France promptly complied and evacuated the workers and materials from Cocotiers/Cocoteros. In a
memorandum of May 1955, the French Minister for Foreign Affairs stated that Cocotiers/Cocoteros
was a geographical dependency of Mbani¢/Mbaiie and that, over the past 50 years, Mbanié¢/Mbaiie
had been occupied by the Spanish on several occasions without protest or alternate occupation by
France. Equatorial Guinea explains that France subsequently asked Spain for permission to restart
the work and that Spain granted it. Equatorial Guinea further maintains that when, as a result of this
incident, Spain ordered the further placement of its Colonial Guard on Mbani¢/Mbaiie, France did
not protest.

167. Equatorial Guinea argues that Gabon recognized the validity of Spain’s legal title to
Mbanié/Mbaiie, Cocotiers/Cocoteros and Conga from its independence in 1960. It points out, for
example, that in 1962, Gabon concluded with Spain a Maritime Protocol confirming Spain’s
authority to maintain maritime signals in all of Corisco Bay, including the beacon on
Cocotiers/Cocoteros. According to Equatorial Guinea, under that Protocol, Gabon was not allowed
to conduct work on Cocotiers/Cocoteros or in the surrounding waters without Spain’s authorization.

168. Equatorial Guinea submits that upon its independence in 1968, the legal titles held by
Spain to all the islands of Corisco Bay, including Mbani¢/Mbaiie, Cocotiers/Cocoteros and Conga,
passed to Equatorial Guinea by succession.

169. Equatorial Guinea also refers to acts carried out after its independence. In 1970, it issued
a decree establishing the limits of the territorial waters surrounding the Elobey Islands, Corisco and
the Mbaiie, Conga and Cocoteros islets. Equatorial Guinea explains that it sent this decree to the
United Nations Secretary-General and that neither Gabon nor France protested.

170. Finally, Equatorial Guinea maintains that in 1972, Gabon suddenly reversed its position
and, for the first time, asserted a claim to the three islands in question. According to Equatorial
Guinea, on 26 August 1972, Gabon invaded Mbanié¢/Mbaiie by force and has illegally occupied it
ever since. Equatorial Guinea expresses regret that Gabon downplays this territorial conquest by
calling it a police action.
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171. Gabon invokes the “Bata Convention” as the legal title having the force of law in the
relations between the Parties in so far as it concerns sovereignty over Mbani¢/Mbaiie,
Cocotiers/Cocoteros and Conga (final submissions of Gabon, paragraph (a) (i1); see paragraph 13
above).

172. Gabon argues that although those three islands are a single geographical and historical
unit, there is no evidence that they were considered “dependencies of Corisco” by the colonial
Powers. According to Gabon, it is unclear whether the Spanish term “sus”, in the phrase “sus
dependencias”, as used in certain documents, refers to the Elobey Islands or to both Corisco and the
Elobey Islands. It further argues that the term “dependencies” in those documents appears to refer to
inhabited islands, whereas Mbanié/Mbaiie, Cocotiers/Cocoteros and Conga have never been
permanently inhabited. Moreover, Gabon is of the view that the proximity of small uninhabited
islands to larger islands is not established in law as a basis of title.

173. Gabon maintains that the 1778 Treaty of El Pardo is irrelevant because it mentions only
the 1slands of Annobon and Fernando Poo/Fernando P6 and not Mbanié/Mbaiie, Cocotiers/Cocoteros
and Conga. Gabon contends that the other historical documents on which Equatorial Guinea relies
represent unilateral acts of Spain and are not capable of constituting a legal title. For Gabon, the 1846
Record of Annexation is also a unilateral act of Spain, and not a treaty with a local ruler. Gabon
argues that these unilateral acts of Spain are res inter alios acta for France and unenforceable against
the latter. Furthermore, Gabon emphasizes that since the historical documents do not refer to
Mbanié/Mbaiie, Cocotiers/Cocoteros or Conga, they have no bearing on these islands.

174. Gabon further contends that Equatorial Guinea cannot invoke both occupation as an
original title and agreements with local rulers as a derivative title, since they are mutually exclusive.
Gabon points out that Equatorial Guinea does not assert that the islands in dispute were terra nullius,
which is a requirement for occupation to be valid. As for the agreements with local rulers, Gabon
maintains that Equatorial Guinea has failed to prove the existence of such agreements.

175. As regards the alleged public and notorious assertion of sovereignty without protest by
France, Gabon maintains that France and Gabon have long made competing claims to the islands,
which amounts to an objection.

176. Concerning the period before the adoption of the 1900 Convention, Gabon argues that
the claims of the two colonial Powers overlapped significantly in the Gulf of Guinea. According to
Gabon, during the discussions held by the Franco-Spanish Mixed Commission from 1886 to 1891,
while France was willing to relinquish all claims to Corisco, it was opposed to any further expansion
of Spain’s claims beyond that island. Gabon contends that the annexes to the protocols of the
Commission served as negotiating positions and were not legally binding on the participants.

177. With respect to the 1900 Convention, Gabon emphasizes that while the Convention
resolved the sovereignty dispute over Corisco and the Elobey Islands, it was silent on the matter of
Mbani¢/Mbaiie, Cocotiers/Cocoteros and Conga. It thus argues that the question of sovereignty over
those islands remained unresolved.
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178. As regards the beacon incident on Cocotiers/Cocoteros, Gabon maintains that France
began constructing the beacon in 1955, without seeking any prior authorization from Spain. The only
Spanish authorization requested by France concerned the planned visit of a French hydrographic boat
to Corisco Bay. In Gabon’s view, this episode shows that both colonial Powers believed they had
sovereignty over the three islands and that they preferred to avoid controversy by instructing their
local authorities to find a practical solution.

179. Gabon argues that the uncertainties as to who held title over Mbanié¢/Mbaiie,
Cocotiers/Cocoteros and Conga are further reflected in the conduct of Gabon and Spain after Gabon’s
independence. Gabon refers, in particular, to the maritime delimitation negotiations between Spain
and Gabon. Gabon asserts that Spain refused to place its base points for a delimitation on the islands
of Mbani¢/Mbaiie, Cocotiers/Cocoteros and Conga, because, as shown by a Spanish internal
document of 1967, it was aware that the ensuing negotiations would be clouded with difficulties.
Gabon points out that it was at that time considering placing its own base points on the
Mbanié¢/Mbafie sandbank.

180. The Court observes that the Parties agree that Mbanié/Mbaiie, Cocotiers/Cocoteros and
Conga are in close proximity to Corisco Island, that they have never had a permanent population and
that they should be treated as a single unit. The same view was expressed by France, which stated in
1955 that Cocotiers/Cocoteros is “a geographical dependency” of Mbanié/Mbaiie and “follow]s its]
fate” (French Republic, Letter from the Minister for Foreign Affairs to the Minister of Overseas
France, 6 May 1955). Consequently, the Court considers that the same legal title applies to
Mbani¢/Mbaiie, Cocotiers/Cocoteros and Conga.

181. Gabon invokes the “Bata Convention™ as the legal title that has the force of law in the
relations between the Parties in so far as it concerns sovereignty over Mbani¢/Mbaiie,
Cocotiers/Cocoteros and Conga. The Court has already concluded that the “Bata Convention” does
not constitute a legal title within the meaning of Article 1 of the Special Agreement (see paragraph 98
above). Consequently, the Court will only examine whether the title invoked by Equatorial Guinea
constitutes a legal title concerning sovereignty over Mbanié¢/Mbaifie, Cocotiers/Cocoteros and Conga.

182. Equatorial Guinea invokes as legal title “the succession by the Republic of Equatorial
Guinea to the title held by Spain on 12 October 1968 over Mbani¢/Mbaiie, Cocotiers/Cocoteros and
Conga”. Through succession, the successor State acquires the title held by the predecessor State.
Therefore, the Court must ascertain whether Spain, as the colonial Power, held title to
Mbanié¢/Mbaiie, Cocotiers/Cocoteros and Conga when Equatorial Guinea became independent on
12 October 1968.

183. The Court will first examine the treaties invoked by Equatorial Guinea in support of its
claim that Spain held title to Mbanié/Mbaiie, Cocotiers/Cocoteros and Conga. According to
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Equatorial Guinea, Spain’s title to these islands had its origin in the 1778 Treaty of El Pardo, by
which Portugal ceded its colonial territory in the Gulf of Guinea to Spain. However, Article XIII of
the Treaty identifies only the islands of Annoboén and Fernando Péo/Fernando P6 as ceded territories.
It refers neither to Corisco nor to Mbani¢/Mbaiie, Cocotiers/Cocoteros and Conga. Accordingly, the
Court considers that this Treaty cannot be regarded as the source of Spain’s title to the three islands.

184. With respect to the 1900 Convention, Article VII provides that France shall have the right
of first refusal if Spain wishes to cede “the Elobey Islands and the Island of Corisco”. Equatorial
Guinea does not rely on the Convention as the source of Spain’s title to Mbani¢/Mbaiie,
Cocotiers/Cocoteros and Conga. Equatorial Guinea accepts that, “[a]lthough the Convention is a
source of legal title for land territory, it is not for any of the [three] islands [in question]”. Taking
note of this statement, Gabon points out that the Parties agree that “the 1900 Convention is not a
source of legal title for the islands”. Equatorial Guinea argues instead that the 1900 Convention
confirmed France’s recognition of Spain’s pre-existing title to Corisco Island, and by extension to
Mbani¢/Mbaiie, Cocotiers/Cocoteros and Conga, which were recognized by France as dependencies
of Corisco Island prior to 1900. The Court will consider this further argument below (see
paragraph 193).

185. In the absence of a treaty establishing title to territory, international courts and tribunals
have examined whether there has been an intentional display of authority over the territory through
the exercise of State functions. Such a display of authority must be continuous and uncontested by
other States (e.g. Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge
(Malaysia/Singapore), Judgment, 1.C.J. Reports 2008, p. 37, para. 68; Territorial Sovereignty and
Scope of the Dispute (Eritreav. Yemen), Award of 9 October 1998, RIAA, Vol. XXII, p. 268,
para. 239; Western Sahara, Advisory Opinion, 1.C.J. Reports 1975, p. 43, para. 93; Legal Status of
Lastern Greenland, Judgment, 1933, P.C.1J., Series A/B, No. 53, pp. 45-46; Island of Palmas case
(Netherlands/United States of America), Award of 4 April 1928, RIAA, Vol. 11, pp. 839-840). The
nature and degree of the display of authority required depend on the particular circumstances of each
case, including the character of the territory and the size of the population (e.g. Sovereignty over
Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge (Malaysia/Singapore), Judgment,
LC.J. Reports 2008, pp.36-37, paras. 66-67; Clipperton Island (Mexicov. France), Award of
28 January 1931, RIAA, Vol. 11, p. 1110). Equatorial Guinea addresses those conditions through its
arguments regarding the public and notorious assertion of sovereignty without protest and effective
administration over a prolonged period.

186. The Court will therefore examine whether there was an intentional display of authority
by Spain over Mbanié¢/Mbaiie, Cocotiers/Cocoteros and Conga that was continuous and uncontested.

187. The Court observes that Spain purported to act a fitre de souverain in relation to Corisco
Island and its dependencies before 1900, as evidenced by the 1843 Declaration of Corisco (Kingdom
of Spain, Royal Commissioner for the Islands Fernando Pdo, Annobén and Corisco on the Coast of
Africa, Declaration of Corisco, 16 March 1843), the 1846 Record of Annexation (Kingdom of Spain,
Ministry of State, Record of Annexation, 18 February 1846) and the 1846 Charter of Spanish
Citizenship (Kingdom of Spain, Ministry of State, Charter of Spanish Citizenship Given to the
Inhabitants of Corisco, Elobey and their Dependencies, 18 February 1846).
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188. The Court observes, however, that these documents refer only to Corisco Island and the
“dependencies” of Corisco Island, but not explicitly to Mbanié¢/Mbaiie, Cocotiers/Cocoteros and
Conga. For instance, the 1846 Charter of Spanish Citizenship provides that the inhabitants of Corisco
Island and “dependencies” enjoy the same protection as the residents of Spain. Therefore, to
determine whether these acts by Spain constitute a display of authority over the maritime features in
question, the Court must ascertain whether Mbanié/Mbaiie, Cocotiers/Cocoteros and Conga were
considered by Spain and France to be “dependencies” of Corisco Island. In addressing this issue, the
Court need not establish a definition of the notion of “dependencies” under international law.

189. In this regard, the Court notes that in 1886 and 1887, France recognized “Baynia
[Mbani¢/Mbaiie]” as a “geographical dependenc|y]” and “natural dependenc|y]” of Corisco Island
(Franco-Spanish Commission, Conference on the Delimitation in West Africa, Archives of the
French Ministry of Foreign Affairs, Annex to Protocol No. 17, 24 December 1886; Protocol No. 30,
Session between The Kingdom of Spain and The French Republic, 16 September 1887).
Furthermore, it appears that the French Commissioner-General did not object when the Spanish
Govemor-General of Fernando Péo referred to “Embagna [Mbani¢/Mbafie]” as a dependency
attached to Corisco Island in 1895 (Letter No. 368 from the Spanish Governor-General of Fernando
Poo to the Commissioner-General of the French Congo, 22 November 1895). Based on the foregoing,
the Court considers that Spain and France regarded Mbanié/Mbaiie as a “dependency” of Corisco
Island. The Court recalls in this respect that the Partics agree that Mbanié¢/Mbaiie,
Cocotiers/Cocoteros and Conga constitute a single unit and that France shared this view (sce
paragraph 180 above). Indeed, Gabon underscores that references to Mbani¢/Mbaile encompass all
three islands in dispute and that those three islands “not only constitute a single geographical unit,
but were considered as such by the Parties”. For these reasons, the Court considers that
Mbanié/Mbaiie, Cocotiers/Cocoteros and Conga were considered by Spain and France to be
“dependencies” of Corisco Island.

190. Gabon asserts that France made competing claims to Mbanié/Mbaiie,
Cocotiers/Cocoteros and Conga before 1900, which amounted to an objection to Spain’s claims.
However, there is no evidence before the Court to indicate that such competing claims were made.
While Gabon refers to agreements with the chiefs of the Elobey Islands, these do not concem
Mbani¢/Mbaiie, Cocotiers/Cocoteros and Conga. As such, they do not amount to an objection by
France to Spain’s claim over the three islands in question.

191. On the contrary, the discussions held by the Franco-Spanish Mixed Commission between
1886 and 1891 show that France accepted Spain’s claim over Mbanié¢/Mbaifie. In a memorandum
presented in 1886, the French delegation accepted that “[t]he geographical dependencies of Corisco
are: Laval [Leva] and the one called Baynia [Mbanié¢/Mbaiie]” (Franco-Spanish Commission,
Conference on the Delimitation in West Africa, Archives of the French Ministry of Foreign Affairs,
Annex to Protocol No. 17, 24 December 1886). In 1887, in a document signed by both delegations,
the head of the French delegation stated that “the act of 1843 is the one to which Spain owes the
annexation of Corisco and of its natural dependencies, the islets of Laval [Leva] and Baynia
[Mbanié/Mbaiie], included in the zone of the territorial waters of that island” (Protocol No. 30,
Session between The Kingdom of Spain and The French Republic, 16 September 1887).
Furthermore, in 1895, the Spanish Governor-General of Fernando Péo affirmed that Mbanié/Mbaiie
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belonged to Spain and protested certain French actions taken in Corisco Bay (Letter No. 368 from
the Spanish Governor-General of Fernando P6o to the Commissioner-General of the French Congo,
22 November 1895). In response, the Commissioner-General of French Gabon denied that France
intended to establish a post on Mbani¢/Mbaiic and did not claim any rights over the island (Letter
No. 203 from the Commissioner-General of the Colonial Administration of the French Republic to
the Governor-General of Fernando P6o and Dependencies of the Kingdom of Spain, 4 February
1896). In the Court’s view, the evidence set out above demonstrates France’s acceptance of Spain’s
title over Mbanié/Mbaiie before 1900.

192. The Court observes that contemporaneous maps correspond with France’s understanding
that Mbani¢/Mbaiie was part of Spanish colonial territory. For example, the Atlas of French Colonies,
commissioned by the French Ministry of the Colonies and published in 1899, highlights Corisco Bay,
Corisco Island, Leva and “Baynia [Mbani¢/Mbafie]” in yellow, and attaches to each island the letter
“E”, which stands for “Espagne” (Spain) (Atlas of French Colonies, Map of the Congo (1899)).
While maps primarily serve only as extrinsic evidence of an auxiliary or confirmatory nature, the
Court is of the view that the contemporancous French maps invoked by Equatorial Guinea are
consistent with the contention that France understood Mbanié/Mbaiie to be part of Spanish colonial
territory (see Kasikili/Sedudu Island (Botswana/Namibia), Judgment, 1.C.J. Reports 1999 (1I),
p. 1098, para. 84; Frontier Dispute (Burkina Faso/Republic of Mali), Judgment, 1.C.J. Reports 1986,
p. 582, para. 54).

193. With regard to the 1900 Convention, the Court recalls that under Article VII, France had
the right of first refusal if Spain wished to cede “the Island of Corisco™. In the Court’s view, this
provision reflects France’s recognition of Spain’s title to Corisco Island. However, the Convention
does not mention the “dependencies” of Corisco Island or identify Mbani¢/Mbaiie,
Cocotiers/Cocoteros and Conga by name. While Equatorial Guinea accepts that the Convention is
not a source of legal title for the three islands in question, it argues that it nevertheless confirmed
France’s recognition of Spain’s pre-existing title to Corisco Island, and by extension to its
dependencies (see paragraph 164 above). Absent sufficient evidence, the Court has refrained from
concluding that sovereignty over an island extends to other maritime features in the vicinity (see
Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge
(Malaysia/Singapore), Judgment, 1L.C.J. Reports 2008, p. 99, para. 289; Territorial and Maritime
Dispute (Nicaraguav. Colombia), Judgment, 1.C.J. Reports 2012 (II), p. 649, para. 53). In the
present case, however, the evidence from the period before 1900 supports the conclusion that the
three islands were considered by France and Spain to be “dependencies™ of Corisco Island (see
paragraph 189 above). In view of the above, the Court considers that the 1900 Convention is in line
with Spain’s claim over Mbanié¢/Mbaiie, Cocotiers/Cocoteros and Conga.

194. After the conclusion of the 1900 Convention, it appears that Spain continued to exercise
authority over Mbanié/Mbafie, Cocotiers/Cocoteros and Conga without protest from France. For
example, in 1908, the Governor-General of Spanish Guinea ordered the Deputy Governor to increase
Spanish presence on Mbanié/Mbaiie by sending military officials, raising the Spanish flag on the
island and building houses to support habitation (Letter from the Minister of State of the Kingdom
of Spain, 18 May 1908). There is no evidence before the Court that France challenged this exercise
of authority by Spain.
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195. Equatorial Guinea attaches significance to an incident which took place on
Cocotiers/Cocoteros in 1955 involving the installation of a beacon (see paragraphs 166-167 and 178).
The Court recalls in this regard that “[t]he construction of navigational aids ... can be legally
relevant in the case of very small islands” (Maritime Delimitation and Territorial Questions between
Qatar and Bahrain (Qatar v. Bahrain), Merits, Judgment, 1.C.J. Reports 2001, p. 100, para. 197).
While the Parties’ accounts of this incident are contradictory, the Court considers that internal
statements made by French officials in the aftermath of the incident confirm that France considered
Cocotiers/Cocoteros to be under Spanish authority. In a letter sent by the French Minister for Foreign
Affairs to the Minister for Overseas France, dated 6 May 1955, the Foreign Minister stated as
follows:

“ITThe “Cocotiers’ islet must be considered as following the fate of Baynia
[Mbanié¢/Mbaiie] Island, of which it is a geographical dependency . . .

[O]ver the past fifty years, Baynia Island was occupied by the Spanish on several
occasions, without protest or alternate occupation by us].]

[Blaynia Island is located within the six nautical mile-limit forming the boundary
of Spanish territorial waters.

Furthermore, the situation of the islet within Corisco’s territorial waters places us
in a disadvantageous basic legal position.” (French Republic, Letter from the Minister
for Foreign Affairs to the Minister of Overseas France, 6 May 1955))

The following month, the Head of the Subdivision of Maritime Beaconing for French Equatorial
Africa issued a formal Notice to Mariners, stating that “[a]s Spanish sovereignty over Cocotiers
Island has been recognized by the French High Officials, the Cocotiers beacon located in Spanish
territory is Spanish” (French Subdivision of Maritime Beaconing, Bulletin to Advise Sailors, 4 July
1955).

The next year, the French Head of the Lighthouses and Beacons Service wrote to the Director
General of Public Works of French Equatorial Africa, stating that

“If]ollowing a minor dispute with the Spanish authorities, Spanish sovereignty over the
islet of Baynie [Mbanié¢/Mbaiie | and the islet of Cocotiers had to be recognized.

The Spanish authorized the completion, by the French authorities, of the construction
of'the beacon at the islet of Cocotiers as well as the placement, by these same authorities,
of a light at the top of the beacon, on condition that the expenses incurred for this work
would be reimbursed by the Spanish sovereign nation.” (Letter from the Head of the
Lighthouses and Beacons Service to the Director General of Public Works of French
Equatorial Africa, 26 January 1956))

196. The Court observes that, after Gabon achieved independence in 1960, it continued to
recognize Spain’s title to Mbanié¢/Mbaiie, Cocotiers/Cocoteros and Conga. In 1962, Gabon
concluded with Spain a Maritime Protocol recognizing Spain’s authority to maintain maritime
signals in Corisco Bay, including the beacon on Cocotiers/Cocoteros. Under this Protocol, Gabon
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was not permitted to conduct work on Cocotiers/Cocoteros or in the surrounding waters without
Spain’s authorization (Implementation Protocol in Compliance with the Maritime Signal
Organization for the Buoyage and Signaling of Corisco Bay and the Muni River, 23 May 1962).

197. The Court recalls that it has previously had regard to evidence of post-independence
effectivités when it has considered that they afforded indications in respect of the boundary
established on the basis of the uti possidetis principle (Land, Island and Maritime Frontier Dispute
(El Salvador/Honduras: Nicaragua intervening), Judgment, 1.C.J. Reports 1992, pp.398-399,
para. 62; Frontier Dispute (Benin/Niger), Judgment, 1.C.J. Reports 2005, pp. 109-110, para. 27;
Territorial and Maritime Dispute between Nicaragua and Honduras in the Caribbean Sea
(Nicaragua v. Honduras), Judgment, 1.C.J. Reports 2007 (1), pp. 713-722, paras. 176-208, p. 727,
para. 229). In the present case, which concerns the identification of legal titles, the Court observes
that the conduct of the Parties indicates that Equatorial Guinea maintained control over the three
islands after it achieved independence in 1968. For example, in 1970, Equatorial Guinea issued a
decree establishing “the limits of the territorial waters . . . surrounding the Elobey Islands, Corisco
and the Mbaiie, Conga and Cocotero[s] Islets, which are an integral part of the national territory of
Guinea”. Equatorial Guinea sent this decree to the Secretary-General of the United Nations, and the
United Nations circulated the communication to all Member States, including Gabon. There is no
evidence before the Court that Gabon presented any objection.

198. In light of the foregoing, the Court concludes that, when Equatorial Guinea achieved
independence on 12 October 1968, Spain, as a colonial Power, held title to Mbani¢/Mbaiie,
Cocotiers/Cocoteros and Conga based on an intentional display of authority that was continuous and
uncontested. Having reached this conclusion, the Court does not deem it necessary to address the
other arguments put forward by Equatorial Guinea.

199. Accordingly, of the legal titles invoked by the Parties, the title that has the force of law
in the relations between them in so far as it concerns sovereignty over these islands is the title which
was held by Spain on 12 October 1968, to which Equatorial Guinea succeeded when it achieved
independence.

VI. THE LEGAL TITLES, TREATIES AND INTERNATIONAL CONVENTIONS INVOKED
BY THE PARTIES CONCERNING THE DELIMITATION OF THEIR
COMMON MARITIME BOUNDARY

200. The Court will now examine the legal titles, treatics and international conventions
invoked by the Parties concerning the delimitation of their common maritime boundary.

201. Equatorial Guinea submits that the legal titles, treaties and international conventions that
have the force of law in the relations between the Parties in so far as they concern the delimitation of
their common maritime boundary are:

“1. the 1900 Convention in so far as it established the terminus of the land boundary in
Corisco Bay;



-58 -

2. the United Nations Convention on the Law of the Sea signed on 10 December 1982
at Montego Bay, and

3. customary international law in so far as it establishes that a State’s title and
entitlement to adjacent maritime areas derives from its title to land territory.” (Final
submissions of Equatorial Guinea, paragraph V; see paragraph 13 above.)

202. With respect to the 1900 Convention, Equatorial Guinea argues that, in so far as it
establishes the land boundary terminus, it is an essential legal instrument in the delimitation of the
Parties” maritime boundary and falls squarely within the category of legal titles covered by Article 1
of the Special Agreement. According to Equatorial Guinea, it is impossible to determine the Parties’
maritime boundary without referring to the land boundary terminus.

203. Regarding UNCLOS, Equatorial Guinea submits that it falls within the scope of Article 1
of the Special Agreement because it is one of the legal titles, treaties and international conventions
that have the force of law between the Parties in so far as they concern the delimitation of the common
maritime boundary. In particular, Equatorial Guinea emphasizes that the Court’s task is not limited
to determining legal titles but also treaties and international conventions concerning maritime
delimitation. In its view, UNCLOS is an international convention with the force of law that
“concern[s]” the Parties’ maritime boundary delimitation, even though it does not itself effect the
delimitation.

204. Finally, Equatorial Guinea relies on the principle established under customary
international law that the land dominates the sea through the projection of the coasts or the coastal
fronts. Equatorial Guinea submits that one of the legal titles, treaties and international conventions
that have the force of law between the Parties in so far as they concern the delimitation of their
common maritime boundary is “customary international law in so far as it establishes that a coastal
State’s entitlement to adjacent maritime areas derives from its title to land territory”. In the course of
the oral proceedings, Equatorial Guinea clarified that it does not invoke customary international law
as the legal title to adjacent maritime areas but rather argues that a State’s title to adjacent maritime
arcas “is based on” the principle that the land dominates the sea. Equatorial Guinea stresses that
customary international law “concern[s]” the delimitation of the Parties” maritime boundary and that
it thus falls within Article 1 of the Special Agreement.

205. Gabon, for its part, invokes the “Bata Convention™ as the only legal title having the force
of law in the relations between the Parties in so far as it concerns the delimitation of their common
maritime boundary (final submissions of Gabon, paragraph (a) (iii); see paragraph 13 above).

206. Gabon contends, in the alterative, that none of the alleged legal titles invoked by
Equatorial Guinea constitute legal titles in so far as they concern the Parties” common maritime
boundary. As for the 1900 Convention, Gabon maintains that it is completely silent with regard to
both the course and the direction of the maritime boundary. While Gabon accepts that the 1900
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Convention is relevant for maritime delimitation in that it fixes, in principle, the starting-point of the
maritime boundary, it insists that such relevance does not make it a title for the purposes of maritime
delimitation beyond that point.

207. With respect to UNCLOS, Gabon accepts that it has the force of law between the Parties
and that it should be taken into account in the context of negotiations between them on the
delimitation of their maritime boundary. However, in Gabon’s view, UNCLOS generates only an
entitlement and is not a legal title in the sense envisaged by the Special Agreement. Gabon explains
that while UNCLOS lays down general rules on maritime delimitation, only the implementation of
these rules in a particular instance constitutes a legal title.

208. As regards customary international law, while Gabon admits that the principle that the
land dominates the sea is relevant for maritime delimitation and is regularly used in international
jurisprudence to establish a maritime boundary, it maintains that customary international law is by
no means a legal title and does not fall within Article 1 of the Special Agreement.

209. The Court has already concluded that the “Bata Convention™ invoked by Gabon does not
constitute a legal title within the meaning of Article 1 of the Special Agreement (see paragraph 98
above). Therefore, the Court will only examine the legal titles, treaties and international conventions
invoked by Equatorial Guinea.

210. Equatorial Guinea first invokes the 1900 Convention. The Court notes that under the
Special Agreement, it is asked to identify legal titles “in so far as they concern the delimitation of
[the Parties’] common maritime . . . boundaries”. In the Court’s view, such titles need not be
dispositive of the maritime delimitation. Article IV of the 1900 Convention determined the land
boundary terminus, which serves as “the starting-point of the maritime boundary™ (see Maritime
Delimitation in the Indian Ocean (Somaliav. Kenya), Judgment, 1.C.J. Reports 2021, p. 240,
para. 98). The 1900 Convention is a source of the Parties” rights to adjacent maritime areas in so far
as it established the land boundary terminus from which the maritime boundary starts. Accordingly,
the Court concludes that the 1900 Convention constitutes a legal title within the meaning of Article 1
of the Special Agreement to the extent that it established the terminus of the land boundary.

211. Equatorial Guinea then invokes UNCLOS. Both Equatorial Guinea and Gabon are partics
to UNCLOS. Equatorial Guinea deposited its instrument of ratification on 21 July 1997 and Gabon
on 11 March 1998. The Court observes that UNCLOS is an international convention that provides a
legal framework for the delimitation of the Parties” common maritime boundary. It is relevant to the
delimitation of the Parties” maritime boundary and can play an important role thercin. Maritime
boundaries may be established by agreement or through adjudication in accordance with the rules
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laid down by UNCLOS. Although UNCLOS may “concern” the delimitation of the Parties” common
maritime boundary, it is not itself the source of a right to specific maritime areas. Thus, in the view
of the Court, UNCLOS does not constitute a legal title within the meaning of Article 1 of the Special
Agreement. However, it is an international convention which has the force of law in the relations
between the Parties within the meaning of that Article.

212. Equatorial Guinea, lastly, invokes customary international law in so far as it establishes
that a State’s entitlement to adjacent maritime areas derives from its title to land territory. It is well
established that “[t]he title of a State to the continental shelf and to the exclusive economic zone is
based on the principle that the land dominates the sea through the projection of the coasts or the
coastal fronts” (7erritorial and Maritime Dispute (Nicaraguav. Colombia), Judgment, 1.C.J.
Reports 2012 (1), p. 674, para. 140). However, the principle that the land dominates the sea does not
automatically assign coastal States rights to specific maritime arcas. While the principle may
“concern” the delimitation of the Parties” common maritime boundary, it is not itself the source of a
right to specific maritime areas. In the Court’s view, through Article 1 of the Special Agreement, the
Parties intended to request the Court to determine whether the legal titles invoked by the Parties have
the force of law in the relations between them in so far as they concern the delimitation of their
common maritime boundaries. In light of the foregoing, the Court concludes that customary
international law, in so far as it establishes that a State’s entitlement to adjacent maritime arcas
derives from its title to land territory, does not constitute a legal title within the meaning of Article 1
of the Special Agreement.

213. For these reasons,
THE COURT,
(1) By fourteen votes to one,

Finds that the document entitled “Convention delimiting the land and maritime frontiers of
Equatorial Guinea and Gabon” (“Bata Convention”) invoked by the Gabonese Republic is not a
treaty having the force of law in the relations between the Gabonese Republic and the Republic of
Equatorial Guinea and does not constitute a legal title within the meaning of Article 1, paragraph 1,
of the Special Agreement;

IN FAVOUR: Vice-President Sebutinde, Acting President, President Iwasawa; Judges Tomka,
Abraham, Yusuf, Xue, Nolte, Charlesworth, Brant, Gémez Robledo, Cleveland, Aurescu,
Tladi; Judge ad hoc Wolfrum;

AGAINST: Judge ad hoc Pinto;
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(2) Unanimously,

Finds that the legal titles invoked by the Gabonese Republic and the Republic of Equatorial
Guinea that have the force of law in the relations between them in so far as they concern the
delimitation of their common land boundary are the titles held on 17 August 1960 by the French
Republic and on 12 October 1968 by the Kingdom of Spain on the basis of the Special Convention
on the delimitation of French and Spanish possessions in West Africa, on the coasts of the Sahara
and the Gulf of Guinea, signed in Paris on 27 June 1900, to which titles the Gabonese Republic and
the Republic of Equatorial Guinea respectively succeeded;

(3) By thirteen votes to two,

Finds that, of the legal titles invoked by the Gabonese Republic and the Republic of Equatorial
Guinea, the title that has the force of law in the relations between them in so far as it concemns
sovereignty over the islands of Mbani¢/Mbaiie, Cocotiers/Cocoteros and Conga is the title held by
the Kingdom of Spain on 12 October 1968, to which the Republic of Equatorial Guinea succeeded;

IN FAVOUR: Vice-President Sebutinde, Acting President, President Iwasawa; Judges Tomka,
Abraham, Yusuf, Nolte, Charlesworth, Brant, Gomez Robledo, Cleveland, Aurescu, Tladi;
Judge ad hoc Wolfrum;

AGAINST: Judge Xue; Judge ad hoc Pinto;
(4) Unanimously,

Finds that the Special Convention on the delimitation of French and Spanish possessions in
West Africa, on the coasts of the Sahara and the Gulf of Guinea, signed in Paris on 27 June 1900,
constitutes a legal title within the meaning of Article 1, paragraph 1, of the Special Agreement to the
extent that it has established the terminus of the land boundary between the Gabonese Republic and
the Republic of Equatorial Guinea, which shall be the starting-point of the maritime boundary
delimiting their respective maritime areas;

(5) Unanimously,

Finds that the 1982 United Nations Convention on the Law of the Sea is an international
convention that has the force of law in the relations between the Gabonese Republic and the Republic
of Equatorial Guinea, within the meaning of Article 1, paragraph 1, of the Special Agreement, in so
far as that Convention concerns the delimitation of their maritime boundary.
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Done in English and in French, the English text being authoritative, at the Peace Palace,
The Hague, this nineteenth day of May, two thousand and twenty-five, in three copies, one of which
will be placed in the archives of the Court and the others transmitted to the Government of the
Gabonese Republic and the Government of the Republic of Equatorial Guinea, respectively.

(Signed) Julia SEBUTINDE,
Vice-President.

(Signed) Philippe GAUTIER,
Registrar.

Judge YUSUF appends a separate opinion to the Judgment of the Court; Judges XUE and
AURESCU append declarations to the Judgment of the Court; Judge TLADI appends a separate opinion
to the Judgment of the Court; Judge ad hoc WOLFRUM appends a declaration to the Judgment of the
Court; Judge ad hoc PINTO appends a dissenting opinion to the Judgment of the Court.

(Initialled) J.S.

(Initialled) Ph.G.



SEPARATE OPINION OF JUDGE YUSUF

1 agree with the Court’s findings — I disagree with the continued use of colonial concepts and
terminology — A recurrent problem in the Court’s jurisprudence regarding intra-African territorial
and maritime delimitations — High time the Court set aside the use of nineteenth-century colonial
law and colonial terminologies — Obsolete doctrines left over from the nineteenth-century
Jus Publicum Europaeum, in particular those relating fo colonial occupation and acquisition of
territory — Doctrines sometimes invoked also by African States and their counsel — No need to
resort to acquisitive prescription in the Judgment — Use of such concepts tantamount to their
legitimation in the twenty-first century — Reliance on the 1900 Convention would be enough —
Maritime features recognized by both colonial Powers as dependencies of Corisco Island — The
Court could have avoided the legal relay between colonial law and contemporary international law.

I. Introduction

1. T agree with the findings of the Court regarding the request submitted to it by the Parties
under Article 1 of their Special Agreement. I disagree, however, with the outdated terminology and
colonial concepts that the Court continues to use with respect to intra-African territorial and maritime
delimitations. I think it is high time that the Court set aside in its judgments on territorial disputes
between African States the use of colonial law, colonial terminologies, and the legal concepts and
rules attaining to it which were ¢laborated in the nineteenth century under the Public Law of Europe
(Jus Publicum FEuropaeum), which some European scholars referred to as “international law”, but
was a law applied only among a self-styled club of so-called “civilized nations™. I also disagree with
the reasoning of the Court as regards the three maritime features in dispute between the Parties; a
reasoning which, in my view, is partly based on one of the outdated and obsolete principles of the
nineteenth-century Jus Publicum Europaeum designed for the legal justification of colonial conquest
and occupation of other countries, namely “acquisitive prescription”.

2. I will first address the broader issues relating to the continued use by the Court, and
sometimes by the African States themselves and their counsel, of colonial-inspired or devised
terminologies as well as notions and principles of colonial law, or the nineteenth-century Public Law
of Europe which mainstreamed such notions and principles (Sections II and III below). I will then
turn to the reasoning of the Court in the Judgment regarding the disputed maritime features of
Mbanié¢/Mbaiie, Cocotiers/Cocoteros and Conga, which continues to perpetuate the Court’s reliance
on obsolete notions of acquisition of territory which were claborated in the nineteenth century in
support of the colonial enterprise (Section 1V).

I1. The use of colonial language and colonial law by the Court

3. A note of concern regarding the Court’s use of colonial law in African disputes was first
expressed by Judge ad hoc Abi-Saab in 1986 in I'rontier Dispute (Burkina Faso/Republic of Mali).
This was the first territorial dispute between two African States brought before the Court. It was
entrusted to a Chamber of the Court chaired by Judge Bedjaoui and composed of Judges Lachs and
Ruda and Judges ad hoc Luchaire and Abi-Saab. While examining the applicability of the French
droit d’outre-mer to the determination of the frontier, the Chamber clarified its intention to deny any
renvoi to colonial law:

“[IInternational law does not effect any renvoi to the law established by the
colonizing State, nor indeed to any legal rule unilaterally established by any State
whatever; French law — especially legislation enacted by France for its colonies and
ferritoires d’outre-mer — may play a role not in itself (as if there were a sort of
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continuum juris, a legal relay between such law and international law), but only as one
factual element among others, or as evidence indicative of what has been called the
‘colonial heritage’, i.e., the ‘photograph of the territory” at the critical date.”! (Emphasis
added.)

Notwithstanding the above, colonial law was extensively used in this Judgment, and conclusions
were reached by endorsing colonial notions and terminologies.

4. This was well captured by Judge ad hoc Abi-Saab in his separate opinion whereby he
observed that the Chamber was led by the apparent relevance of colonial documents
(i.e. Order 2728 AP and letter 191 CM2) into “an excessively detailed analysis of French colonial
law, a task which [was] nof, in [his] view, a fitting one for an international court and was largely
superfluous”?. He then added: “Along that road there can therefore be no question of even
circuitously finding in contemporary international law any refroactive legitimation whatever of
colonialism as an institution.”® This warning was never fully heeded. Colonial terminology and
colonial law continued to be used by the Court in subsequent cases concerning African disputes even
in the twenty-first century.

1. Colonial terminology and colonial law

5. In respect of colonial terminology, one may find in the judgments of the Court expressions
such as “territorial possessions” of a European power, or “German”, “British” or “French” territory
describing African colonial territories, or “British” or “German” sovereignty. For instance, in
Territorial Dispute (Libyan Arab Jamahiriya/Chad), the Court stated that by Article 23 of the Treaty
of Peace in 1947, “Ttaly renounced all right and fitle to its territorial possessions in Africa, i.e., Libya,
Eritrea and Italian Somaliland. The final disposal of these possessions was to be determined jointly
by the Governments of the Four Allied Powers”*. In the same Judgment, one may also find
expressions such as “French Equatorial Africa” and “French West Africa” without any qualifications
or explanation as to the origin or the use of such expressions, and without placing them in inverted
commas to indicate that they were used by the colonial Powers. Likewise, in Kasikili/Sedudu Island
(Botswana/Namibia), the Court observed that in 1910, “negotiations took place between Germany
and Great Britain concerning the boundary between their respective possessions in the area of the

Caprivi Strip west of the intersection of the 18th parallel with the River Chobe™”.

6. With regard to colonial law, the Chamber in Frontier Dispute (Benin/Niger), when
examining the French President’s power and that of the French Governor-General before 1946 in
relation to French colonies, stated that “the Chamber will first consider the various regulative or
administrative acts invoked by the Parties; thus, pre-eminence is to be accorded to legal title over

! Frontier Dispute (Burkina Faso/Republic of Mali), Judgment, 1.C.J. Reports 1986, p. 568, para. 30.
2 Ibid., separate opinion of Judge ad hoc Abi-Saab, p. 659, para. 3 (emphasis added).
3 Ibid., p. 659, para. 4 (emphasis added).

4 Territorial Dispute (Libyan Arab Jamahiriya/Chad), Judgment, 1.C.J. Reports 1994, p. 19, para. 34 (emphasis
added).

3 Kasikili/Sedudu Island (Botswana/Namibia), Judgment, 1.C.J. Reports 1999 (II), p. 1076, para. 53 (emphasis
added).
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effective possession as a basis of sovereignty”®. But what kind of “legal title” did and can those
European colonial claims create? And what kind of “basis of sovereignty” did and can the European
colonial occupation provide?

7. In a dissenting opinion, the then Judge ad hoc Bennouna correctly pointed out that
“Ic]olonial law is nof to be considered in itself as basis of the territorial title”, but rather “is simply
‘an element of fact” — confirmation of the title promulgated by the colonial Power, and hence
evidence of the colonial heritage™’. Eight years later, in Frontier Dispute (Burkina Faso/Niger), the
Court decided to consider the 1927 Arrété, issued by the Governor-General ad interim of the Colonies
collectively referred to as “French West Africa”, as constituting “legal title” which “such an
effectivité could not, in any event, have overridden”, and consequently intended to fix “the boundaries
of the Colonies of Upper Volta and Niger™.

8. Again, Judge Bennouna, who in the meantime had become a Member of the Court, recalled
in a declaration the waming of Judge ad hoc Abi-Saab in 1986 and reflected more thoroughly on the
role of the Court with respect to colonial law by observing, infer alia, that

“in this second decade of the twenty-first century, I cannot help but question the
relevance of the task entrusted to it, namely that of drawing, or completing, the frontier
between the two countries on the basis of an Arréfé of the Governor-General of French
West Africa (FWA) dating from 19277

In this context, he questioned whether the detailed analysis of “the relationship between a decree of
the President of the French Republic and an Arréfé of the Governor-General of [‘French West
Africa’], or the context of the apportionment of territories among French colonial districts” by the
Court really avoided the “continuum juris, a legal relay” between colonial law and international
law'?.

9. The answer to Judge Bennouna’s question is a clear and simple no. It may indeed be
observed that the persistent recourse to colonial language and to concepts of colonial law by the
Court implies a legitimation and rehabilitation of colonial law, or the nineteenth-century Public Law

¢ Frontier Dispute (Benin/Niger), Judgment, 1.C.J. Reports 2005, p. 120, para. 47 (emphasis added), referring to
Frontier Dispute (Burkina Faso/Republic of Mali), Judgment, 1.C.J. Reports 1986, pp. 586-587, para. 63. However, in the
cited paragraph of Frontier Dispute (Burkina Faso/Republic of Mali), the term “colonial effectivités” was used and the
Chamber simply referred to “the conduct of the administrative authorities as proof of the effective exercise of territorial
jurisdiction in the region during the colonial period”. In fact, it was in a different place, namely p. 566, para. 23, and in a
different context, when explaining the meaning of the principle uti possidetis juris as well applied in Spanish America, that
the Chamber discussed:

“The first aspect, emphasized by the Latin genitive juris, is found in the pre-eminence accorded to
legal title over effective possession as a basis of sovereignty. Its purpose, at the time of the achievement of
independence by the former Spanish colonies of America, was to scotch any designs which non-American
colonizing powers might have on regions which had been assigned by the former metropolitan State to one
division or another, but which were still uninhabited or unexplored. However, there is more to the principle
of uti possidetis than this particular aspect. The essence of the principle lies in its primary aim of securing
respect for the territorial boundaries at the moment when independence is achieved.”

7 Frontier Dispute (Benin/Niger), Judgment, 1.C.J. Reports 2005, dissenting opinion of Judge ad hoc Bennouna,
p. 155, para. 14.

8 Frontier Dispute (Burkina Faso/Niger), Judgment, 1.C.J. Reports 2013, p. 59, para. 19, and p. 79, para. 79.
® Ibid., declaration of Judge Bennouna, p. 94.

10 1bid., referring to Frontier Dispute (Burkina Faso/Republic of Mali), Judgment, 1.C.J. Reports 1986, p. 568,
para. 30.
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of Europe, through which attempts were sometimes made to introduce the legal concepts used to
justify the European colonial enterprise in Africa into the contemporary international legal system.

2. Obsolete theories on the acquisition of territory

10. The Public Law of Europe enriched itself in the nineteenth century with all kinds of
theories to justify imperial conquest and colonial occupation of territories in Africa. However, these
were theories and concepts that were applicable amongst them and that were later partly codified at
the Berlin Conference. Some of these theories and concepts are occasionally argued before the Court,
particularly regarding decolonization or territorial delimitation among African States. One such
theory that was presented to the Court in the 1970s in the Western Sahara case was that on the
occupation of ferra nullius that was extensively used by European colonial Powers with respect to
the conquest of African territories. However, the Court strongly rejected this fundamental tenet of
the Jus Publicum Europaeum as being applicable to the Western Sahara case in so far as “territories
inhabited by tribes or peoples having a social and political organization were not regarded as
terrae nullius”. For such territories, the Court stated, “the acquisition of sovereignty was not
generally considered as effected unilaterally through ‘occupation” of ferra nullius by original title
but through agreements concluded with local rulers [as derivative roots of title]”!!. However, the
Court left open “the nature and legal value of agreements between a State and local chiefs” and hence
the “legal character or the legality of the titles which led to Spain becoming the administering Power
of Western Sahara™'?.

11. The latter issue was revisited by the Court in Land and Maritime Boundary between
Cameroon and Nigeria (Cameroon v. Nigeria: Equatorial Guinea intervening). In that case, one of
the key issues was whether the treaties concluded in 1884 by Great Britain with the Kings and Chiefs
of Opobo and the Kings and Chiefs of Old Calabar constituted a ““Treaty of Protection™ that, as argued
by Nigeria, allowed Britain only to protect them from external aggression, or whether Britain was
also entitled to cede the territory to any third State!’. Instead of properly interpreting and applying
the agreements between the African rulers and Britain, the Court chose to have recourse to one of
the arbitral awards which applied colonial law and to the principles on acquisition of territory of the
nineteenth-century Jus Publicum Europaeum, namely the Island of Palmas Award of 1928 and,
quoting from it, found the contested agreements with local rulers “not an agreement between equals™
but rather “a form of internal organisation of a colonial territory, on the basis of autonomy of the
natives”'*. This was pure and unadulterated colonial law received and applied by the Court on the
basis of “intertemporal law”. According to the Court, “[¢]ven if this mode of acquisition does not
reflect current international law, the principle of intertemporal law requires that the legal
consequences of the treaties concluded at that time in the Niger delta be given effect today, in the
present dispute™!’.

12. Tt is, however, difficult to understand how the Court could give effect, in 2002, to a treaty
which it described as “not an agreement between equals™ and which was based on a law that, as
described by Max Huber in the Island of Palmas Award, did not recognize the African or Asian rulers
as “members of the community of nations” amongst whom alone the law of nations he was describing

1 Western Sahara, Advisory Opinion, 1.C.J. Reports 1975, p. 39, para. 80.
12 Ibid., pp. 39-40, para. 82.

B3 Land and Maritime Boundary between Cameroon and Nigevia (Cameroon v. Nigeria: Equatorial Guinea
intervening), Judgment, 1.C.J. Reports 2002, p. 402, para. 201, and p. 404, para. 204.

1 Ibid., p. 405, para. 205, referring to the Island of Palmas case (Netherlands/United States of America), Award of
4 April 1928 (United Nations, Reports of International Arbitral Awards (RIAA), Vol. 11, pp. 858-859).

15 Ibid.
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applied at the time'®. In other words, the Court was applying, on the basis of the “principle of
intertemporal law”, to the African Chiefs and Kings who concluded those agreements with Britain,
a law which did not apply to them, but was reserved for application only among a self-styled club of
so-called “civilized nations”, mostly in Europe.

13. In his separate opinion, Judge Al-Khasawneh questioned the Court’s approach:

“[1]f the Judgment is to constitute a legally and morally defensible scheme, it
cannot merely content itself with a formalistic appraisal of the issues involved. Such
issues include the frue scope of intertemporal law and the extent to which it should be
judged by contemporary values that the Court ought to foster; an ascertainment of State
practice at the relevant time and the role of the Berlin Conference on West Africa of
1885; the question, whether that practice — assuming it permitted the acquisition of
title in the so-called colonial protectorates — could be invoked in an African case when
no African State had participated in the formation of such alleged practice; the relevance
of the fundamental rule pacta sunt servanda on the passing of title and the normative
value to be attached to the consistent practice of the colonial Power in question (Great
Britain) of distinguishing between colonies on the one hand and protectorates on the
other. Only when a serious attempt has been made to analyse this host of relevant and
interrelated considerations can it be said that the question repeatedly and forcefully
posed by Sir Arthur Watts as counsel for Nigeria— Who gave Great Britain the right
to give away Bakassi? And when? And how? — would be answered.”!” (Emphasis
added.)

In the same vein, Judge ad hoc Ajibola echoed that the Court failed to address or answer the constant
questions asked by the counsel for Nigeria throughout the oral proceedings: “who gave Great Britain
the right to give away Bakassi? And when? And how?”!®

14. A second problematic concept accepted by the Court, including in the present Judgment,
is that of acts accomplished ¢ fitre de souverain to display authority over a certain period of time in
an occupied territory (known in European legal doctrine as acquisitive prescription), which was often
employed under the Jus Publicum Europaeum and colonial law to legitimize the acquisition of
territory that could not manifestly be considered as ferra nullius, through mere colonial occupation’”.
In Kasikili/Sedudu Island (Botswana/Namibia), although the Parties agreed “between themselves
that acquisitive prescription is recognized in international law and they further agree[d] on the
conditions under which title to territory may be acquired by prescription”, the Court found that

16 According to the Award by Max Huber, “[a]s regards contracts between a State or a Company such as the Dutch
East India Company and native princes or chiefs of peoples not recognized as members of the community of nations, they
are not, in the international law sense, treaties or conventions capable of creating rights and obligations such as may, in
international law, arise out of treaties™. Island of Palmas case (Netherlands/United States of America), Award of 4 April
1928, RIAA, Vol. 11, p. 858 (emphasis in the original).

17 Land and Maritime Boundary between Cameroon and Nigevia (Cameroon v. Nigeria: Equatovial Guinea
intervening), Judgment, .C.J. Reports 2002, separate opinion of Judge Al-Khasawneh, pp. 493-494, para. 3.

18 Ibid., dissenting opinion of Judge ad hoc Ajibola, p. 579, para. 127.
19 See R.Y. Jennings, The Acquisition of Tervitory in International law (2017), p. 35:

“Prescription as a whole may therefore be defined in the careful terms we find in Lauterpacht’s
Oppenheim: “the acquisition of sovereignty over a territory through continuous and undisturbed exercise of
sovereignty over it during such a period as is necessary to create under the influence of historical
development the general conviction that the present condition of things is in conformity with international
order” (referring to H. Lauterpacht, Oppenheim, International Law (1955), Vol. 1, p. 576).
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“even if links of allegiance may have existed between the Masubia and the Caprivi
authorities, it has not been established that the members of this tribe occupied the Island
a titre de souverain, 1.¢., that they were exercising functions of State authority there on
behalf of those authorities” (emphasis added).

15. Again, this was a legitimation and acceptance of legal notions and principles (such as the
above statement that African “tribes” were incapable of exercising functions of State authority!)
employed in the Island of Palmas Award, which thoroughly reflect nineteenth-century European
colonial law and the principles and rules used by the Berlin Conference to codify the colonization of
the African continent. Indeed, the Island of Palmas Award may be characterized as an authoritative
proclamation of colonial law, or those aspects of the Jus Publicum Europaeum which dealt with the
conquest, occupation and colonization of non-European lands. It describes the so-called prescription
as an example of a mode of acquisition of territory in the partition of the African continent by
European Powers, undertaken on an “open and public” manner in 18852!. The continuous display of
authority ¢ titre de souverain over a certain period of time as a mode of acquisition of territory
occupied by a colonial Power was laid down in Article 35 of the Final Act of the Berlin Conference
which provided that

“[t]he Signatory Powers of the present Act recognize the obligation to ensure the
establishment of authority in the regions occupied by them on the coasts of the African
continent sufficient to protect existing rights and, as the case may be, freedom of trade
and of transit under the conditions agreed upon”?.

16. The third problematic notion that should not find application in territorial disputes between
African States is the principle of uti possidetis juris. African States have never ratified the Final Act
of the Berlin Conference, nor have they collectively accepted to apply colonial law in relations
amongst themselves. This principle may have been accepted by Latin American States in order to
settle disputes amongst themselves and to use Spanish administrative law, which delimited the
boundaries between them prior to their independence. However, this is not the case in Africa. Neither
the Organization of African Unity (OAU) nor the African Union (AU) endorsed such a principle.
I have discussed in detail in my separate opinion in Frontier Dispute (Burkina Faso/Niger) that the
OAU/AU principle of respect for borders existing on achicvement of independence? is neither
identical nor equivalent to the principle of ufi possidetis juris applied by the Spanish-American
Republics following their own decolonization a century earlier®.

20 Kasikili/Sedudu Island (Botswana/Namibia), Judgment, I.C.J. Reports 1999 (II), p. 1105, paras. 96 and 98.
2 Island of Palmas case (Netherlands/United States of Amevrica), Award of 4 April 1928, RIAA, Vol. 11, p. 868.
22 Article 34 of the Final Act of the Berlin Conference also stated that:

“Any Power which henceforth takes possession of a tract of land on the coasts of the African
continent outside its present possessions, or which, being hitherto without such possessions, shall acquire
them, as well as the Power which assumes a Protectorate there, shall accompany the respective act with a
notification thereof, addressed to the other Signatory Powers of the present Act, in order to enable them, if
need be, to make good any claims of their own.”

B Article III, paragraph 3, of the 1963 Charter of the Organization of African Unity indicates that the Member
States shall declare their adherence to the principle of “respect for the sovereignty and territorial integrity of each State and
for its inalienable right to independent existence”. The OAU Charter was later replaced by the African Union Constitutive
Act on 26 May 2001, Article 3, paragraph (b), of which reads: “The objectives of the Union shall be to: ... defend the
sovereignty, territorial integrity and independence of its Member States”. The resolution AGH/Res. 16 (I), “Border
Disputes among African States”, adopted in Cairo in 1964 (Cairo Resolution) at the First Session of the Conference of
African Heads of State and Government also emphasizes that “all Member States pledge themselves to respect the borders
existing on their achievement of national independence”.

2 Frontier Dispute (Burkina Faso/Niger), Judgment, 1.C.J. Reports 2013, separate opinion of Judge Yusuf,
pp. 136-145, paras. 10-36.
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III. Colonial law invoked by African States

17. The Court is not, however, alone in perpetuating the application to contemporary African
territorial disputes of the outdated notions of colonial law and the obsolete principles of the Jus
Publicum Europaeum. These notions and principles are sometimes invoked by the African States
appearing before the Court through special agreements or written arguments usually drawn up by
counsel from Western countries or counsel educated in the Western legal systems using the language
inherited from colonial law.

18. For instance, in Frontier Dispute (Burkina Faso/Republic of Mali), the parties themselves,
in their written and oral arguments, reaffirmed their commitment to the principle of ufi possidetis
Juris®. In Kasikili/Sedudu Island (Botswana/Namibia), in addition to the reference to the principle
of uti possidetis juris made by Namibia®, the parties themselves requested to apply prescription as a
valid mode of acquisition of territory, and colonial law was heavily relied on as legal basis for their
respective claims. The Court took note that

“Namibia alleges that in the present case Germany was in peaceful possession of the
Island from before the beginning of the century and exercised sovereignty overit .. . It
states that this peaceful and public possession of the Island, & fifre de souverain, was
continued without interruption by Germany’s successor until accession of the territory
to independence.”?” (Emphasis added.)

Botswana did not object to this approach:

“Although it considers the doctrine of prescription inapplicable in this case for
the reasons referred to earlier, Botswana accepfts the criteria for acquiring prescriptive
title as set out by Namibia; it argues, however, that those criteria have not been satisfied
by Namibia and its predecessors. Botswana asserts, in substance, that ‘there is no
credible evidence that either Namibia or its predecessors exercised State authority in
respect of Kasikili/Sedudu’ and that even if peaceful, public and continuous possession
of the Island by the people of Caprivi had been proved, it could not have been a fitre de
souverain.”*® (Emphasis added.)

19. In Frontier Dispute (Benin/Niger), the parties stated in Article 6 of the Special Agreement
of 15 June 2001 that the applicable law includes “the principle of State succession to the boundaries
inherited from colonization, that is to say, the intangibility of those boundaries™. In particular:

“The Parties both acknowledge that, in accordance with the principle of u#i
possidetis juris, the course of the frontier and the attribution of islands in the River Niger
to either one of them must be determined in the light of French colonial law, known as
‘droit d’outre-mer’. They also agree on the identification of the relevant rules of that
law, but do not share the same interpretation thereof.”?

Likewise, in Frontier Dispute (Burkina Faso/Niger), the parties agreed in Article 6 of the Special
Agreement that “rules and principles of international law applicable to the dispute” include “the

25 CR 1986/3, p. 51 (Burkina Faso, Salembere): “Le Mali réaffirme dans ses écritures un attachement au principe
de I'uti possidetis. Nous nous en félicitons et lui en donnons acte.”

2 Kasikili/Sedudu Island (Botswana/Namibia), Judgment, 1.C.J. Reports 1999 (II), p. 1092, para. 71.
Y Ibid., p. 1103, para. 94.
8 Ibid., p. 1104, para. 95.
» Frontier Dispute (Benin/Niger), Judgment, I.C.J. Reports 2005, p. 96, para. 2, and p. 110, para. 28.
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principle of the intangibility of boundaries inherited from colonization and the Agreement of
28 March 1987”. According to them, the latter source, namely the 1987 Agreement, “specifics the
acts and documents of the French colonial administration which must be used to determine the
delimitation line that existed when the two countries gained independence”?”. Had this been
presented as a relevant fact that had to be taken into account, it would not be objectionable, but to
submit that the “documents of the French colonial administration . . . must be used to determine the
delimitation line” was quite remarkable.

20. In the instant case, the situation is even worse. Not only have colonial occupation and
colonial law been extensively employed by both Parties, but the counsel for Equatorial Guinea relied
heavily on, among others, Spanish “public and notorious assertion of sovereignty without protest™ as
well as the agreements allegedly signed with local people in respect of the legal title over
Mbanié¢/Mbaiie, Cocotiers/Cocoteros and Conga®!. For the former, the counsel for Equatorial Guinea
referred to a series of instruments indicating mere colonial claims of title such as the 1778 “Treaty
of El Pardo” between Spain and Portugal, the 1843 “Declaration of Corisco™ entitled “Original
Documents on the Annexation to Spain of Corisco, Elobey and their Dependencies™, the 1846
“Record of Annexation”, the 1846 “Charter of Spanish Citizenship given to the inhabitants of
Corisco, Elobey and their dependencies”, and the 1858 “Letter reaffirming Spanish possession of the
island of Corisco™*?. For the latter, the facts presented to the Court show that, on 17 March 1843, the
Spanish Commander Juan José de Lerena, who was sent to reassert Spain’s colonial control over
Corisco Island after an English warship destroyed a Spanish installation there®, appointed a local
person called Boncoro — whose identity and role in the local community was unknown — as the
“Pilot of the Bay of Corisco and Chief of the Southern point of the island” due to “his demonstrated
loyalty to Spain”. The appointment reads as follows:

“The faithful negro Boncoro is hereby named Pilot of the Bay of Corisco and
Chief of the Southemn point of the island of the same name, and wishes to be called
hereinafter Baldomero Boncoro, which is granted fo him due to his demonstrated loyalty
fo Spain and the Head of its Government, whose name he takes. Given on board the
aforementioned ship in said bay at 56 minutes North latitude on March 17, 1843. —
Juan Jos¢ de Lerena.”** (Emphasis added.)

Three years later, on 18 February 1846, Boncoro’s alleged successor, identified as “King of the Island
of Corisco, Elobey, and dependencies”, signed the document called “Record of Annexation” with
the Inspector General of the so-called “Spanish Possessions in the Gulf of Guinea” declaring that
“the Island of Corisco, Elobey and its current dependencies are Spanish”*. The 1846 “Charter of
Spanish Citizenship given to the inhabitants of Corisco, Elobey and their dependencies” simply
followed this narrative?®.

30 Frontier Dispute (Burkina Faso/Niger), Judgment, .C.J. Reports 2013, p. 51, para. 2, and p. 75, para. 65.
31 CR 2024/33, pp. 47-48, paras. 31-36 (Reichler).
32 CR 2024/29, pp. 61-62, paras. 12-17 (Reichler).

¥ Kingdom of Spain, Royal Commissioner for the Islands Fernado Péo, Annobén and Corisco on the Coast of
Africa, Declaration of Corisco (16 March 1843), Memorial of Equatorial Guinea (hereinafter “MEG”), Vol. V, Annex 110.

3 Kingdom of Spain, Original Documents on the Annexation to Spain of Corisco, Elobey and their dependencies
(17 March 1843), MEG, Vol. V, Annex 111.

3 Kingdom of Spain, Ministry of State, Record of Annexation (18 February 1846), MEG, Vol. V, Annex 112.

3% Kingdom of Spain, Ministry of State, Charter of Spanish Citizenship given to the inhabitants of Corisco, Elobey
and their dependencies (18 February 1846), MEG, Vol. IV, Annex 47.
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IV. The present Judgment and the continued use
of obsolete colonial concepts

21. In the instant case, the Parties defined and delimited the scope of the dispute they decided
to submit to the Court in Article 1 of the Special Agreement, which reads as follows:

“1. The Court is requested to determine whether the legal titles, treaties and
international conventions invoked by the Parties have the force of law in the relations
between the Gabonese Republic and the Republic of Equatorial Guinea in so far as they
concern the delimitation of their common maritime and land boundaries and sovereignty
over the islands of Mbanié/Mbaiie, Cocotiers/Cocoteros and Conga.

To this end:

2. The Gabonese Republic recognizes as applicable to the dispute the special
Convention on the delimitation of French and Spanish possessions in West Africa, on
the coasts of the Sahara and the Gulf of Guinea, signed in Paris on 27 June 1900, and
the Convention demarcating the land and maritime frontiers of Equatorial Guinea and
Gabon, signed in Bata on 12 September 1974.

3. The Republic of Equatorial Guinea recognizes as applicable to the dispute the
special Convention on the delimitation of French and Spanish possessions in West
Africa, on the coasts of the Sahara and the Gulf of Guinea, signed in Paris on 27 June
1900.

4. Each Party reserves the right to invoke other legal titles.”

22. At the heart of the dispute between the Parties is the title to the three maritime features —
Mbanié¢/Mbafie, Cocotiers/Cocoteros and Conga — in the Corisco Bay. In Delimitation of the
Maritime Boundary in the Gulf of Maine Area (Canada/United States of America), the Court stated
that what truly matters is that a title should be “always and exclusively the effect of a legal operation™
rather than the result of any “purely physical fact™’. Therefore, it is my view that two sets of legal
operations or analysis should be undertaken by the Court: first, whether any legal titles are conferred
on the Parties with respect to the disputed maritime features by conventions, treaties or other
agreements concluded between them after their independence; and secondly, whether legal titles
relating to the disputed maritime features result for either of them, as a matter of fact, from
conventions, treatics or agreements concluded between the colonial Powers or other acts
accomplished by them prior to the independence of the Parties.

23. However, this Judgment, instead of trying to find titles in the treaties and international
conventions concluded between the Parties or by the colonial Powers, looks for such titles in obsolete
concepts and principles of colonial law or of the Jus Publicum Europaeum. Notably, it is stated in
paragraph 185 of the Judgment that, “[i]n the absence of a treaty establishing title to territory,
international courts and tribunals have examined whether there has been an intentional display of
authority over the territory through the exercise of State functions”. This is a clear reference to
“acquisitive prescription” as defined in RY. Jennings citing Lauterpacht’s Oppenheim (see
footnote 20 above) as well as in Max Huber’s Award on the Island of Palmas case; and there was no
need to disguise this mode of colonial “acquisition of territory” by avoiding calling it by its name. In
the Island of Palmas Award, Max Huber described it as follows:

37 Delimitation of the Maritime Boundary in the Gulf of Maine Area (Canada/United States of America), Judgment,
L.C.J. Reports 1984, p. 296, para. 103.
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“As to the conditions of acquisition of sovereignty by way of continuous and
peaceful display of State authority (so-called prescription), some of which have been
discussed in the United States Counter Memorandum, the following must be said:

The display has been open and public, that is to say that it was in conformity with
usages as to exercise of sovereignty over colonial States.”

The usages referred to here are European eighteenth- and nineteenth-century usages regarding the
colonization of Asian and African countries.

24. Furthermore, this Judgment does not only avoid calling this colonial practice by its real
name, but it also does not explain how Spain’s display of authority enabled it to acquire “a title” to
the island and its “dependencies”. First of all, prescription requires the existence of a former
displaced sovereign or at least a lack of objection or acquiescence by the former sovereign. Which
State or political entity was the former sovereign here? The Judgment is silent on this issue. If there
was no former sovereign, as seems implied in the Judgment, was this considered by the European
Powers as ferra nullius? Here also the Judgment is silent.

25. Secondly, the Judgment confuses claims to title and acquisition of territory through the
so-called acquisitive prescription. It is observed in paragraph 187 of the Judgment that

“Spain purported to act a ftifre de souverain in relation to Corisco Island and its
dependencies before 1900, as evidenced by the 1843 Declaration of Corisco (Kingdom
of Spain, Royal Commission for the Islands Fernando Pdo, Annobén and Corisco on
the Coast of Africa, Declaration of Corisco, 16 March 1843), the 1846 Record of
Annexation (Kingdom of Spain, Ministry of State, Record of Annexation, 18 February
1846) and the 1846 Charter of Spanish Citizenship (Kingdom of Spain, Ministry of
State, Charter of Spanish Citizenship Given to the Inhabitants of Corisco, Elobey and
their Dependencies, 18 February 1846).”

26. These declarations and charters may show a claim to colonial occupation, but they do not
show the acquisition of territory by prescription. Indeed, they say nothing about display of authority
or about actual exercise of such authority in a continuous manner; neither does the Judgment show
such exercise of authority over a long period of time before 1900. As argued by the counsel for
Equatorial Guinea, the Record of Annexation was based on an act of cession signed by a person
referred to as “King Boncoro II” with the Spanish Inspector General and it was based on this so-called
Record of Annexation that the “Charter of Spanish Citizenship Given to the Inhabitants of Corisco,
Elobey and Their Dependencies” of 1846 was issued by the Spanish Inspector General®.

27. Thirdly, even the Island of Palmas Award did not claim that a continuous display of
authority amounts to title. It stated that “it is as good as a title”™*". However, the Parties to the Special
Agreement requested the Court to determine title but not acts that could be “as good as a title”. Thus,
the Judgment’s insistence on display of authority a fitre de souverain does not fit the framework of
Article 1 of the Special Agreement, nor does it respond to the request of the Parties. In sum, there
was no need for the Court to take from the shelf and dust down an obsolete concept conceived for
the colonial occupation of African and Asian territories by European Powers without even showing
its relevance or its suitability for the purpose of addressing the questions put to the Court by the

8 Island of Palmas case (Netherlands/United States of America), Award of 4 April 1928, RIAA, Vol. 11, p. 868.
3 See CR 2024/29, pp. 61-62, paras. 15-16 (Reichler).
0 Island of Palmas case (Netherlands/United States of America), Award of 4 April 1928, RIAA, Vol. 11, p. 839.
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Parties through the Special Agreement. As was aptly observed by Judge Moreno Quintana in the case
concerning Right of Passage over Indian Territory (Portugal v. India):

“To support the Portuguese claim in this case, which implies survival of the
colonial system, without categorical and conclusive proof is to fly in the face of the
United Nations Charter.

As judge of its own law — the United Nations Charter — and judge of its own
age — the age of national independence — the International Court of Justice cannot turn
its back upon the world as it is.”*!

28. Instead of having recourse to such obsolete colonial law principles, the Judgment could
have substantiated the title over the three maritime features solely through an analysis and
interpretation of the 1900 Convention itself, which is recognized by both Parties. In particular, the
Judgment notes in paragraph 189 that “the Parties agree that Mbanié/Mbaiie, Cocotiers/Cocoteros
and Conga constitute a single unit and that France shared this view”. Indeed, Gabon underscored that
references to Mbani¢/Mbaiie encompass all three maritime features in dispute and that they “sont
non seulement un tout géographique, mais . . . ont été regardées comme tel par les Parties” . The
Judgment also notes in paragraph 191 that, in 1886 and 1887, France recognized “Baynia
[Mbanié/Mbaiie]” as a “geographical dependenc[y]” and “natural dependenc(y]” of Corisco Island®.
Further, it appears that, as noted in paragraph 189 of the Judgment, the French Commissioner
General did not object when the Spanish Governor-General of Fernando Péo/Fernando Pé referred
to “Embagna [Mbani¢/Mbaiie]” as a dependency attached to Corisco Island in 18954

29. In light of the above observations, the Judgment could have concluded that the three
maritime features together constitute part of the Corisco group of islands, the title to which was
confirmed in the 1900 Convention by the two colonial Powers as belonging to the colonial territory
administered by Spain. In this manner, the “continuum juris, a legal relay” between colonial law and
international law could have been avoided in the Judgment. However, by choosing not to do so and
by engaging extensively again with colonial law and the legal concepts and doctrines used in the
1885 Final Act of Berlin, the Judgment confirms the harsh critique made by Dr Dirdeiry M. Ahmed
that this Court “cares very little, if at all, as to how and when the African states acquired title to
territory. Yet it uses the term ‘title” ceaselessly in references that are mostly unnecessary, confusing,
and contradictory”™®.

(Signed) Abdulqawi Ahmed YUSUF.

4 Right of Passage over Indian Territory (Portugal v. India), Merits, Judgment, 1.C.J. Reports 1960, dissenting
opinion of Judge Moreno Quintana, p. 95

42 CR 2024/32, p. 39, para. 80 (Miron).

3 French-Spanish Commission, Conference on the Delimitation in West Africa, Archives of the French Ministry
of Foreign Affairs, Annex to Protocol No. 17 (24 December 1886) (excerpt), MEG, Vol III, Annex 11; Protocol No. 30,
Session between the Kingdom of Spain and the French Republic (16 September 1887) (excerpt), MEG, Vol III, Annex 3.

4 Letter No. 368 from the Spanish Governor-General of Fernando Péo to the Commissioner General of the French
Congo (22 November 1895), MEG, Vol. IV, Annex 50.

4 Dirdeiry M. Ahmed, “Between Intangibility and Uti Possidetis: The Debate on Title to Territory in Africa”,
African Yearbook of International Law, Vol. 24 (2019), pp. 191-192.



DECLARATION OF JUDGE XUE

1. I have voted in favour of the operative paragraph of the Judgment except for the decision
concerning the title over the islands of Mbanié/Mbaiie, Cocotiers/Cocoteros and Conga. Before
explaining my dissent on that vote, I would like to make a few general observations on the Judgment.

2. The jurisdiction of the Court in the present case is limited by the terms of Article 1 of the
Special Agreement. By virtue of its mandate, the Court is not entrusted with the task of delimiting
the land and maritime boundaries between the two States, but instead is requested to determine the
validity of the “legal titles” invoked by the Parties, in particular those under the Convention
demarcating the land and maritime frontiers of Equatorial Guinea and Gabon, signed in Bata on
12 September 1974 (hereinafter the “Bata Convention”) and the Special Convention on the
delimitation of French and Spanish possessions in West Africa, on the coasts of the Sahara and the
Gulf of Guinea, signed in Paris on 27 June 1900 (hereinafter the “1900 Convention™). Such “legal
titles”, in the view of the Court, may refer to both documentary and non-documentary evidence.
Ultimately, however, the Court has only examined the documentary evidence.

3. In the context of the present case where State succession arising from decolonization was
concerned, the issue of whether effectivités and the principle of uti possidetis juris constitute legal
titles within the meaning of the Special Agreement naturally presents itself and is indeed debated by
the Parties during the proceedings. The Court decided not to take up that issue on the understanding
that Equatorial Guinea does not claim legal titles on those grounds in its final submissions (Judgment,
para. 46). Thus, the scope of the Court’s jurisdiction is largely restricted, leaving untouched some
important issues relating to State succession in respect of borders.

4. Apparently, the validity of the “Bata Convention” is an essential issue in the present case;
should it constitute a legally binding instrument in the relations between Equatorial Guinea and
Gabon, the “Bata Convention” would apply to largely settle the dispute. I agree with the Court’s
finding that Gabon’s evidence may arguably prove the existence and authenticity of the document,
but its terms and subsequent conduct of the Parties indicate that the instrument did not take legal
effect after its signature in 1974. According to Article 7 of the “Bata Convention”, there would be a
swap of land territories between the two States. The Parties agreed to draw up protocols to “determine
the surface area and precise boundaries of the land area[s]” that they had agreed to cede to each other.
In respect of the maritime boundary, a nota bene marked in the margin of the “Bata Convention™ text
indicates that Article 4 on the maritime boundary was subject to the conclusion of a new text which
was to replace Article 4 so as to “bring it into conformity with the Convention of 19007, These terms
show that the negotiation process was not yet over, and the follow-up actions as provided for in the
document were determinative for the legal titles arising from the “Bata Convention” to enter into
force.

5. The subsequent conduct of the Parties further reveals that there was a clear lack of intention
and willingness of the Parties, particularly on the part of Equatorial Guinea, to continue this process
so as to bring the negotiations to fruition. Gabon does not produce any evidence to show that
subsequent negotiations on boundary matters between the Parties were in any way connected with
the provisions of the “Bata Convention”, in particular Articles 4 and 7 thereof, nor does it explain
why for 29 years, from 1975 to 2004, the “Bata Convention™ was virtually consigned to oblivion.
Based on the materials adduced by the Parties, I agree with the Court’s conclusion that the “Bata
Convention™, as it currently stands, is not a legally binding instrument on the land and maritime
boundaries between Gabon and Equatorial Guinea and therefore does not confer legal titles on the
Parties.
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6. The “Bata Convention” was apparently an unsuccessful attempt on the part of the two
nascent States to resolve their boundary dispute through negotiations after their achievement of
independence. That failure, regrettably, rendered the Parties falling back on the colonial boundary
treaty concluded between Spain and France during the colonial times, namely the 1900 Convention.
The terms of the boundary between the Spanish colony and the French colony under the
1900 Convention are clear and straightforward. The land boundary basically follows the 1° north
latitude in the south and the 9° longitude in the cast, with little regard being given to the ethnic
distinction of the local population or the natural features on the ground except the border river, the
Utamboni River, which was imperative to commerce and navigation to the sea for the two colonial
Powers (see the map in Annex 3 to the 1900 Convention, reproduced as figure 3.6 in the Memorial
of Equatorial Guinea); the boundary would proceed along the thalweg of the Muni River and the
Utamboni River all the way until it intersects with the 1° north latitude.

7. From the outset, the two colonial Powers were fully conscious that the demarcation lines as
drawn on the maps attached to the 1900 Convention were not a “correct representation” of the
boundary; they primarily served to divide the colonial “possessions” of the two Powers in that part
of Africa. Therefore, in Article VIII and Appendix No. 1 of the Convention, the parties specifically
reserved the possibility that the delimitation commission — the Franco-Spanish Delimitation
Commission of 1901 — may modify the demarcation lines in light of the actual geographical
situation. For that purpose, however, Appendix No. 1 further provided that the 1901 Commission’s
proposals for any changes or corrections of the boundary “shall be submitted to the respective
Governments for approval”. Thereby, the two Powers maintained the ultimate control over any
change or modification of the colonial boundaries.

8. In the context of the African continent, maintenance of stability and security of the borders
has always been a great challenge to the relations of African States since the date they gained
independence. This is much due to the fact that colonial boundaries were often drawn up on the basis
of quadrillage by the colonial Powers without proper regard for the local circumstances, including
natural, ethnic, economic and social conditions. They are inherently embedded with potential
conflicts. At the dawn of their independence, African leaders recognized that “border problems
constitute a grave and permanent factor of dissention” for the nascent African States. In order to
maintain peace and security in Africa, Member States of the Organization of African Unity
(hereinafter the “OAU”) solemnly affirmed the principle of respect for the sovereignty and territorial
integrity of every State in Article 3 of the Charter of the OAU. More specifically, at its First Ordinary
Session of the Conference of African Heads of State and Government, meeting in Cairo in 1964, they
adopted the resolution entitled “Border Disputes among African States”, whereby they declared that
all Member States of the OAU “solemnly . . . pledge themselves to respect the frontiers existing on
their achievement of national independence” (the Assembly of Heads of State and Government
meeting in its First Ordinary Session in Cairo, UAR, from 17 to 21 July 1964, AHG/Res. 16 (1)). By
maintaining the territorial status quo at the time of independence, they accepted the principle of
intangibility of frontiers inherited from colonization as a legal basis for the settlement of frontier
disputes, a principle reflective of the general rule of uti possidetis juris in connection with the
decolonization process in international law (Frontier Dispute (Burkina Faso/Republic of Mali),
Judgment, 1.C.J. Reports 1986, pp. 564-565, para. 19).

9. It goes without saying that the application of the principle of intangibility of frontiers
inherited from colonization was in no way to legitimize the arbitrariness of colonial boundaries, but
to serve a very important purpose, namely to prevent African States from engaging in fratricidal
struggles provoked by challenging the frontiers following the withdrawal of the administering power
(Frontier Dispute (Burkina Faso/Republic ofMali), Judgment, 1.C.J. Reports 1986, p. 554, para. 20).
Therefore, the determination of the territorial status quo at the time of independence is crucial for the
stability of the frontiers.
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10. In the present case, at the time of their independence, many things had happened at the
borders of the two colonies since the conclusion of the 1900 Convention. First, evidence before the
Court demonstrates that, in accordance with Article VIII of the 1900 Convention, the Franco-Spanish
Delimitation Commission of 1901 designated by the Governments of Spain and France traced on the
ground the demarcation lines and in its report submitted proposals to modify some parts of the
boundary based on natural features such as rivers and paths. Although their proposals, as found by
the Court, were not formally approved by the respective authorities of Spain and France, their
proposal to modify some part of the frontiers in the south-east of the boundary in fact reflected the
situation on the ground. The evidence shows that Spain exercised administrative activities in some
segments south of the 1° north latitude, in other words, on the Gabonese side of the border. Such
practice persisted until Equatorial Guinea’s independence and continued afterwards.

11. Furthermore, documents show that the proposals of the 1901 Delimitation Commission on
the eastern part of the boundary were totally rejected by their authorities. Through an exchange of
letters between the Governors-General of the two colonies in 1919, the two sides agreed that the
course of the Kie River would provisionally be used as part of the eastern boundary between the two
colonies. With that arrangement, the provisional boundary was virtually moved eastward into
Gabonese territory. Spain carried out administrative activities in the locations on the west side of the
Kie River but east to the 9° meridian.

12. After their independence, the Parties continued to apply the 1919 Agreement by using the
course of the Kie River as part of their eastern boundary. On 3 August 2007, in order to promote the
movement of people and goods between the two countries, the Parties concluded an agreement to
construct a border bridge over the Kie River and a section of asphalted road with works between the
two countries. Article 2 of the 2007 Agreement expressly provides that the border bridge is located
between the village of Medzeng in Gabonese territory and the town of Mongomo in Equatorial
Guinea, which reaffirms the common understanding of the Parties that the course of the Kie River
continues to be used as a boundary river.

13. The materials and evidence adduced by the Parties inform the Court that, first, the
delimitation of the boundary under the 1900 Convention does not correspond to the situation on the
ground; the demarcation lines as drawn on the maps must be modified or readjusted according to the
local conditions. Secondly, part of the border lines had been altered in practice through local
delegates of the colonial Powers, which had existed until the two colonies achieved independence.
Thirdly, the legal titles as identified and determined by the Court under the 1900 Convention cannot
provide a full solution to the border dispute between the Parties.

14. In the present case, the Court primarily focuses on the question whether the changes of the
boundary had been formally approved by France and Spain in accordance with Article VIII and
Appendix No. 1 of the 1900 Convention. Its formal answer may technically address the final
submissions of the Parties. The legal implications of its finding must, however, be understood and
appreciated in the proper context of this case. For the very purpose of maintaining stability and
security of the borders, the Parties have the prerogative to resolve their border dispute in light of the
reality on the ground.

15. Take the 2007 Border Bridges Agreement, for example. The Court considers that, as the
2007 Agreement does not mention the 1900 Convention, it does not suggest that it constitutes a
modification of the boundary (see Judgment, paragraph 154). This interpretation, in my view, is
overly formalistic, given the object and purpose of the 2007 Agreement. The course of the Kie River
was used as a provisional boundary since the 1919 Governors-General Agreement during colonial
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times. That boundary, despite its “provisional” character, has existed for over one hundred years,
both before and after the Parties’ independence. A close perusal of the contents of the 2007
Agreement reveals that the construction of the border bridges and the associated road works can be
carried out only on the premise that the Parties accept that the course of the Kie River is the boundary
line. Continued uncertainty of the status of the boundary is not conducive to the promotion of the
relations between the two States and their peoples.

16. I next turn to my second point explaining my dissent on the decision in respect of
Mbanié¢/Mbaiie, Cocotiers/Cocoteros and Conga (also referred to as the “three disputed islands™).
The historical records concerning Spanish rule in the Gulf of Guinea are overwhelming before the
Court. There is no doubt that Spain, during the relevant period of time, was the dominant power
controlling the maritime route in the area. Its occupation of Corisco Island secured its position in the
Gulf of Guinea. The 1900 Convention reflects the deal between the two colonial Powers over the
territories on the Sahara coast and the Gulf of Guinea. By virtue of Article VII thereof, France secured
the right of first refusal in case Spain wished to cede the Elobey Islands and Corisco Island.
Apparently, in the Gulf of Guinea, these islands were under the colonial power of Spain. This
provision, nevertheless, does not expressly mention by name the three disputed islands, thus leaving
a question mark on the issue before the Court.

17. Documents submitted by the Parties show that the three disputed islands, situated between
Corisco Island and the mainland coast of Gabon, are not inhabitable. There is little evidence showing
to which side these islands may physically appertain. Aside from colonial archives, no information
about the local activities at sea is available.

18. The total reliance on colonial documents for determining boundaries is prevailing in the
succession process among African States. For the most part, this is perhaps inevitable because of the
nature of the boundaries imposed on the former colonies, which were not regarded as a subject but
as an object of international law. In the third-party settlement of international disputes, including the
cases before this Court, boundary treaties concluded between the former colonial Powers and their
effectivités over the colonial territories exclusively form the legal and factual bases of the boundaries
between African States. Notwithstanding its positive objective for stability and peace, such practice
is not without question, in particular in respect of maritime disputes.

19. In the present case, evidence adduced by Equatorial Guinea on Spanish control over the
three disputed islands largely demonstrates the rivalry between the former colonial Powers over
western Africa during the eighteenth and nineteenth centuries. It does not reveal any physical and
material connection between the disputed islands and Corisco Island; over the latter, Spain exercised
sovereign control. In the colonial documents, including treaties concluded between different colonial
Powers at different times, the three disputed islands were not mentioned. Apparently, they were
insignificant for Spanish dominance in the region at the relevant time.

20. The disputed islands became attractive largely because of the subsequent development of
the law of the sea and the discovery of maritime non-living resources. These islands, small as they
are, may be used as the base points to affect the direction of the maritime boundary, possibly
impacting the division of natural resources between the coastal States.

21. Obviously, in order to reach an equitable solution to maritime delimitation between the
Parties, territorial sovereignty over the three disputed islands has to be determined first. In the
Judgment, in ascertaining whether by its sovereign acts Spain had displayed a continuous and
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uncontested authority over the three islands, the Court examined a series of Spanish official
documents in relation to Corisco Island, including the 1843 Declaration of Corisco, the 1846 Record
of Annexation and the 1846 Charter of Spanish Citizenship Given to the Inhabitants of Corisco,
Elobey and their Dependencies (see Judgment, paragraph 187). It is revealed that those documents
refer only to Corisco Island and its “dependencies”, without explicitly naming Mbanié¢/Mbaiie,
Cocotiers/Cocoteros and Conga. Considering the object and purpose of those documents to
strengthen Spain’s foothold in the region and its control of the local population by granting
citizenship, it is questionable that those non-inhabitable maritime features would naturally be covered
by those documents. The term “dependencies” of Corisco Island appears a convenient way to expand
the Spanish claim.

22. The Court attaches much importance to France’s deference to Spanish rule over the islands
in the Gulf of Guinea. Between the two colonial Powers, the test of a display of “continuous and
uncontested” authority is primarily a matter of who had the dominance; the territory they occupied
or annexed was not ferra nullius. Apart from colonial activities, no evidence is presented or would
be given any weight with regard to the local activities at the sea and any physical and social
connections between Corisco Island and the three disputed islands. The Court also refers to the
1962 agreement between newly independent Gabon and Spain on the maintenance of maritime
signals in Corisco Bay, including the beacon on Cocotiers/Cocoteros. Under this Protocol, Gabon
was not permitted to conduct work on Cocotiers/Cocoteros or in the surrounding waters without
Spain’s authorization. This is not convincing evidence. In the first place, this agreement was about
maritime signals, not about sovereignty. As a nascent State, Gabon apparently depended on the
existing maritime signals established by Spain. Gabon could not possibly be able to challenge
Spanish authority.

23. Between the Parties, the “Bata Convention”, even though aborted, could be regarded as a
positive move to resolve the issue of the disputed islands. Article 3 of the “Bata Convention™ stated
that the Parties recognized, “on the one hand, that Mbane island forms an integral part of the territory
of the Gabonese Republic and, on the other, that the Elobey Islands and Corisco Island form an
integral part of the territory of the Republic of Equatorial Guinea”. During the proceedings,
Equatorial Guinea did not prove that the “Bata Convention” was not signed or argued that it was
signed under coercion. Article 3 indicates that at that time the Parties at least did not consider that
the disputed islands were dependencies of Corisco Island. More importantly, they had taken the
maritime issue out of the colonial context with a view to pursuing an equitable solution to the
maritime delimitation through negotiation. It is a great pity that, after so many years of independence,
the Parties now have to dive into colonial archives and look for an answer that the former colonial
Powers had perhaps not even bothered to think about.

24. The judicial settlement procedure, effective as it is, has its limitations. The Court is
constrained both by the terms of the Special Agreement and by the submissions and evidence
presented by the Parties. In the present Judgment, the Court has only addressed one specific question
put forward by the Parties, i.e. the legal titles in force between the Parties on the questions at hand.
The ultimate resolution of the dispute requires further action from the Parties themselves.

(Signed) XUE Hangin.



DECLARATION OF JUDGE AURESCU

1. I voted in favour of all the subparagraphs of the operative part of the present Judgment.
I agree with the largest part of the Court’s reasoning and with the Court’s conclusions in this case.
However, there are two points that I find important and on which, in my view, the Court did not
claborate enough in the present Judgment. The first point refers to the somewhat inconsistent
language used in the Judgment regarding the existence of the “Bata Convention™. The second point
refers to the high standard that is required from States when they modify by conduct treatics
establishing State borders and, in general, when they modify by conduct State borders.

Existence of the “Bata Convention” has not been established

2. In my view, the Court should have been clearer and consistent in expressing, throughout the
text of the Judgment, that the existence of the so-called “Bata Convention™ is not certain and that,
even if it exists, it does not constitute a legally binding instrument (a treaty). The Court begins its
analysis regarding the binding character of the “Bata Convention™ in paragraph 57 where it states
that “[f]or present purposes, the Court will assume, without deciding, that a text was signed in Bata”
(emphasis added). However, it does not reiterate this point — as it should have done — at the closure
of this analysis, in paragraph 98. This may create, in a way, the perception that the Court has
abandoned the argument that the existence of the “Bata Convention” was not established, which is
not the case. Also, in its analysis of whether the “Bata Convention”, if it exists, constitutes a treaty,
the Court refers to the signing or signature of that document on numerous occasions in the Judgment.
I believe that it would have been more accurate to add the term “alleged” before signing or signature
in order to make it clearer that it has not been established that the “Bata Convention™ exists.

3. On a related aspect, the text of the Judgment seems to introduce a requirement to present
the original text of a treaty in order to prove its existence: in paragraph 54 the Court says that “[a]
particular difficulty arises from the fact that no original of the ‘Bata Convention” was presented to
the Court”. However, in paragraph 57 the Court underlines that “the absence of a text accepted as
authentic by both parties is no proof of a treaty’s inexistence”. It is correct. There is no requirement
in international law (or in the Rules of Court or in the Practice Directions) to present the original of
a treaty in order to prove its existence. Therefore, there was no need to include the above-mentioned
reference of paragraph 54 in the Court’s analysis regarding the “Bata Convention™.

Particularly high threshold applies to treaty modification by conduct

4. With regard to the Utamboni River area, the Parties disagree as to whether the proposal
made by the 1901 Commission to modify the border set by Article IV of the 1900 Convention was
approved, explicitly or by conduct, by Spain and France. First, the Court finds, in paragraph 136, that
“the proposal made by the 1901 Commission was not approved through formal decisions” (emphasis
added) by the respective Spanish and French Governments, a reference to the fact that the respective
proposal was not expressly approved (in fact, it was expressly rejected by the 20 April 1907 letter of
the Spanish Minister of State addressed to the French Ambassador to Spain). The Court then
observes, in paragraph 137, in a very succinct formulation, that “approval could be inferred from the
conduct of Spain and France”. The Court further evaluated, in paragraphs 139-140, Spain’s acts of
administration and the conduct of France in the relevant area. Finally, it looks at the internal
documents of the French Government which confirm that France did not approve the proposal of the
1901 Commission (in paragraph 141). The Court then concludes, in paragraph 142, that “the
proposal made by the 1901 Commission was not approved through the conduct of Spain and France™.
In general, I agree with the methodology applied by the Court and the resulting finding.
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5. At the same time, I am convinced that the Court should have underlined that the standard
for modification by conduct of a treaty, especially of a boundary treaty, is particularly high. In order
to modify a treaty, something more than a mere subsequent practice is required'. As explained by
the International Law Commission (ILC),

“li]t 1s presumed that the parties to a treaty, by an agreement or a practice in the
application of the treaty, intend to interpret the treaty, not to amend or to modify it. The
possibility of amending or modifying a treaty by subsequent practice of the parties has
not been generally recognized.”

The Vienna Convention on the Law of Treaties equally gives limited role to subsequent practice, in
so far as that practice reflects an agreement between the Parties. Article 31 (3) (b) allows to take
subsequent practice into consideration only for the purpose of treaty interpretation. Draft Article 38,
that would have explicitly allowed to modify a treaty by subsequent practice, was rejected by the
Vienna Conference®. Moreover, as explained by the Court in Gabcikovo-Nagymaros,
non-compliance with the treaty terms, even if reciprocal, does not modify the treaty terms and
obligations arising from it*,

6. This demonstrates that the potential treaty modification by conduct should not be taken or
inferred lightly. The usual way to modify treaty terms is in the same way the treaty was concluded —
in writing and by following the modification procedure set forth by the treaty itself and in accordance
with the domestic requirements to formally and expressly approve such modification. Indeed, as put
by the ILC in the Commentary to the Draft conclusions on subsequent agreements and subsequent
practice in relation to the interpretation of treaties, “the actual occurrence” of a modification of a
treaty by an “agreed subsequent practice of the parties” “is not to be presumed™. So, even if
modification by subsequent conduct is possible, the party invoking it needs to prove, in a convincing,
unequivocal manner, that the parties did intend to modify the treaty terms through their conduct. That
means that the standard is high in this regard. This is particularly relevant when the treaty in question
is a treaty establishing a State border. Even if it may be argued that in a certain case, including in the
present one, the issue is not the modification of the treaty as such, but the modification of the border,
it can be equally argued that any modification of the border as defined by the treaty represents a
modification of the treaty itself, since the very substance of the treaty — which is the definition of
the respective border — is changed once the border is changed by subsequent conduct or practice.
But even if one only considers the modification of the border, State borders must enjoy stability in

I M.G. Kohen, “Keeping Subsequent Agreements and Practice in Their Right Limits”, in Treaties and Subsequent
Practice, edited by G. Nolte, Oxford, Oxford University Press, 2013, p. 37.

2 United Nations, Report of the International Law Commission, Seventieth Session (30 April-1 June and 2 July—
10 August 2018), Chap. IV, Subsequent agreements and subsequent practice in relation to the interpretation of treaties,
Draft Conclusion 7 (“Possible effects of subsequent agreements and subsequent practice in interpretation™), para. 3,
UN doc. A/73/10, p. 51 (emphasis added).

3 United Nations, United Nations Conference on the Law of Treaties, First and Second Sessions (Vienna,
26 March-24 May 1968 and 9 April-22 May1969), Official Records, Documents of the Conference, Sec. B, Draft Articles
on the Law of Treaties with Commentaries adopted by the International Law Commission at its Eighteenth Session:
Article 38 (“Modification of treaties by subsequent practice”), UN doc. A/CONF.39/11/Add.2, p. 55.

4 Gabcikovo-Nagymaros Project (Hungary/Slovakia), Judgment, 1.C.J. Reports 1997, p. 68, para. 114.

3 United Nations, Report of the International Law Commission, Seventieth Session (30 April-1 June and 2 July—
10 August 2018), Chap. IV, Subsequent agreements and subsequent practice in relation to the interpretation of treaties,
Comment 38 to Draft Conclusion 7, para. 3, UN doc. A/73/10, p. 63 (emphasis added).
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the relations between the neighbouring States®, and border modifications by subsequent conduct
cannot be as well presumed or inferred lightly: a high standard should be required for their
occurrence.

7. To conclude, the Court was correct in deciding that the proposal made by the
1901 Commission to modify Article IV of the 1900 Convention had not been approved by conduct.
However, I regret that the Court, by not reminding of the particularly high threshold for treaty or
border modification by conduct, could give a wrong impression that such type of modification can
casily be performed in international law.

(Signed) Bogdan AURESCU.

¢ Temple of Preah Vihear (Cambodia v. Thailand), Merits, Judgment, 1.C.J. Reports 1962, p. 34 (“In general, when
two countries establish a frontier between them, one of the primary objects is to achieve stability and finality™); Territorial
Dispute (Libyan Arab Jamahiviva/Chad), Judgment, 1.C.J. Reports 1994, p. 37, para. 72 (“Once agreed, the boundary
stands, for any other approach would vitiate the fundamental principle of the stability of boundaries, the importance of
which has been repeatedly emphasized by the Court™).



SEPARATE OPINION OF JUDGE TLADI

Court’s jurisdiction limited by Special Agreement — Principle of consent of States to
jurisdiction — Court exceeded its jurisdiction by determining whether land boundary had been
modified — Special Agreement limits the Court’s jurisdiction to determining which legal titles have
the force of law in the relations between Parties.

I. Introduction

1. I have voted in favour of all the relevant parts of the disposifif. Yet, the reasoning in some
parts of the Judgment and the conclusions drawn therefrom, which to my mind have as potent a legal
effect as the dispositif, far exceed the scope of the Court’s jurisdiction in this case. Worse still, the
Court’s conclusions risk entrenching the positions of the Parties and thus making any future
negotiations difficult if not impossible. The reasoning I am referring to can be found at
paragraphs 134 to 157, and the offending conclusions are to be found at paragraphs 144, 155 and 156
of the Judgment.

2. Before addressing the substance of my views in this opinion, I wish to refer to the context
ofthese proceedings which have served to, once again, highlight an uncomfortable reality and tension
concerning international law, Africa and colonialism. On the one hand, colonialism is a blemish on
the history of humanity and indeed, on the reputation of international law — one of the most
egregious violations against humanity, whose consequences continue to be felt long after its formal
end, and will likely continue to be felt for decades or even centuries to come. Yet, on the other hand,
international law continues to respect, normatively, many of the legacies of colonialism, mainly as a
consequence of the so-called principle of intertemporal law. It is this principle of intertemporal law
that, for example, is said to prevent the application of reparation obligations to former colonial
Powers for the unconscionable atrocities committed by them in history.

3. In the context of the current case, and of colonial borders in general, another legacy of
colonialism is seen in the entrenchment of legal principles such as uti possidetis juris, which is a
consequence of intertemporal law — and which is reflected in the African context in the African
Union’s principle concerning the respect for colonial borders'. What is perhaps worse, at least in the
context of the uti posseditis juris principle, is that the continent is caught between the proverbial rock
and a hard place. The principle of the respect of colonial borders is not just a legal principle that has
been accepted as such by States, including those most affected by it, but it is also a principle of
necessity adopted by African States in order to prevent the continent from plunging into conflict.
Thus, it is not possible, as far as I can see, to imagine a world without the u#i possidetis juris principle,
which would not thrust formerly colonized territories into untold chaos.

4. This principle — that former colonies must respect colonial borders — is a bitter pill that
had to be swallowed by former colonies for the sake of peace and stability?. In this particular case, it
was especially difficult to observe two African States locked in dispute about their boundaries based

I See Constitutive Act of the African Union (2000), Article 4 (b) (“respect of borders existing on achievement of
independence™). See also the principle of respect of borders existing on achievement of independence adopted by the
Organization of African Unity (OAU) in its Resolution AHG/Res. 16 (I) in 1964.

2 See, for example, Statement by Permanent Representative of Kenya during the United Nations Security Council’s
urgent meeting on the situation in Ukraine, 21 February 2022, para. 14: “We chose to follow the rules of the OAU and the
United Nations Charter not because our borders satisfied us but because we wanted something greater forged in peace”,
available at https://www.un.int/kenya/sites/www.un.int/files/Kenya/kenya_statement during_urgent meeting_on_on
_ukraine 21 february 2022 at 2100.pdf.
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not on what they themselves believed, but rather on what the colonial masters believed prior to
independence.

5. Be that as it may, we are here now, and the Court is called upon to exercise its judicial
function and assist the Parties with the matter that they have brought before it.

6. In the following section, I will discuss the inherent limitation upon the Court’s jurisdiction
on account of the Parties’ Special Agreement. Section III will then address my main concern
regarding the majority’s approach to the case, which has resulted in the Court exceeding its mandate
as provided in the Special Agreement.

II. The Court’s limited jurisdiction

7. I begin by noting that the actual dispute between the Parties is one concerning the
delimitation of their land and maritime boundaries and the determination of sovereignty over the
islands of Mbani¢/Mbaiie, Cocotiers/Cocoteros and Conga. However, the case submitted to the Court
is narrower in scope. As the Court is seised of this case on the basis of a Special Agreement under
Article 36, paragraph 1, of the Statute, the scope of its jurisdiction is to be determined by reference
to that provision and the terms of the Special Agreement.

8. A special agreement inherently limits and defines the Court’s jurisdictional powers. In such
cases, the Court, in determining its jurisdiction, is expected to limit its deliberation to the scope
dictated by the special agreement®. After all, it is a “well-established principle of international law
embodied in the Court’s Statute, namely, that the Court can only exercise jurisdiction over a State
with its consent™, and that “it has jurisdiction in respect of States only to the extent that they have
consented thereto™ . In the present context, the Special Agreement is the embodiment of that consent,

as well as the extent of that consent.

9. In the present dispute, the Special Agreement concluded by the Parties states as follows:

“The Court is requested to determine whether the legal titles, treaties and
international conventions invoked by the Parties have the force of law in the relations
between the Gabonese Republic and the Republic of Equatorial Guinea in so far as they
concern the delimitation of their common maritime and land boundaries and sovereignty
over the islands of Mbanié/Mbaiie, Cocotiers/Cocoteros and Conga.”s

10. The Parties, both in their written and oral submissions, have made plain their understanding
that this provision does not authorize the Court to delimit the boundaries or otherwise determine
sovereignty over any of the disputed areas. Rather, the Parties intended the Court’s mandate to be

3 Frontier Dispute (Burkina Faso/Niger), Judgment, 1.C.J. Reports 2013, pp. 68-69, para. 42.

4 Monetary Gold Removed from Rome in 1943 (Italy v. France, United Kingdom of Great Britain and Northern
Ireland, and United States of America), Preliminary Question, Judgment, 1.C.J. Reports 1954, p. 32.

3 Application of the Convention on the Prevention and Punishment of the Crime of Genocide in Sudan (Sudan v.
United Arab Emirates), Provisional Measures, Order of 5 May 20235, para. 28.

6 Special Agreement between the Gabonese Republic and the Republic of Equatorial Guinea, signed in Marrakesh
on 15 November 2016 (hereinafter the “Special Agreement™), Article 1 (1).
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limited to identifying the legal titles having the force of law between them’. This understanding of
the Special Agreement is fully consistent with the ordinary meaning of the terms of the Special
Agreement, both in their context and in light of the object and purpose of the Special Agreement?.
Article 1 of the Special Agreement asks the Court to determine whether the various titles invoked by
the Parties have the force of law between them. This determination would require the Court to
consider each title and determine whether the invoked title concerns the delimitation of the relevant
land and maritime boundaries and has the force of law between the Parties. Under these terms, the
Court is precluded from making any determination on the content or scope of the titles invoked. As
such, an interpretation of the titles, resulting in a determination of how they delimit the boundary, or
how they determine sovereignty, goes beyond the scope of the Court’s jurisdiction.

11. What is more, the interpretation of Article 1 (1) of the Special Agreement, which is shared
by both Parties, appears to also be shared by the Court as well. At paragraph 30 of the Judgment, the
Court admits that it

“has not been asked [under Article 1 of the Special Agreement] to delimit the land and
maritime boundary or determine sovereignty over the three islands, but only to
determine whether the legal titles, treaties and international conventions invoked by the
Parties have the force of law in their relations in so far as they concern the dispute
between them”.

12. It is the case that both Parties, in their submissions, addressed issues concerning the proper
course of the land boundary and sovereignty over the relevant maritime features. However, this does
not result in the expansion of the scope or limit of the Court’s jurisdiction. Rather, the Court should
rule on a disputed issue only if it remains within the limits defined by the provisions of the Special
Agreement® .

13. The implication of the above is that the Parties did not want the Court to “resolve” the
main dispute for them. Rather, the Parties wished, in accordance with their sovereign right, to resolve
the dispute by themselves on the basis of negotiations which were to take place following the Court’s
Judgment determining which legal titles concerning their common maritime and land boundaries had
the force of law between them. Hence, the Parties brought the matter to the Court to resolve certain
legal issues which would aid them in their negotiations.

II1. The Court has exceeded its mandate

14. Despite a clear understanding to the contrary, the Court has decided to go beyond the four
corners of its mandate and essentially resolve the broader dispute. By so doing, the Court has
undermined the sovereign right of the Parties to decide the limits of their acceptance of the Court’s
jurisdiction. The Court attempts to remedy this by a rather feeble caveat in the Judgment, wherein it
states that the conclusions it has reached — conceming the interpretation of the titles, which was
beyond its mandate — was “predicated on the specific mandate given by the Parties under the Special
Agreement” and that this “conclusion does not prevent the Parties from agreeing to adjust their land
boundary in light of the existing situation on the ground and the interests of the local populations™!°.

7 Memorial of Equatorial Guinea, para. 1.4; Counter-Memorial of Gabon, paras. 5.2, 5.92; CR 2024/29, p. 26,
para. 3 (d’Argent); CR 2024/31, p. 24, para. 38 (Rossatanga-Rignault).

8 Article 31 (1) of the 1969 Vienna Convention on the Law of Treaties.
° Frontier Dispute (Burkina Faso/Niger), Judgment, 1.C.J. Reports 2013, pp. 68-69, para. 42.
10 Judgment, para. 157.
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Indeed, the choice of the word “adjust™ reflects the fact that the Court has determined the boundary
requiring adjusting if the Parties were to agree on a different course.

15. The fact that Equatorial Guinea, in its final submissions, put forward the 1900 Convention
between France and Spain, “including those titles to territory held on the basis of the modifications
made, in the application of that Convention” can have no effect on the limits of the Court’s
jurisdiction because, as recalled above, “any request made by a party in its final submissions can fall
within the jurisdiction of the Court only if it remains within the limits defined by the provisions of
the special agreement™!!,

16. When seen in the context of the limited scope of the Court’s jurisdiction, the Parties put
forward only two possible titles in respect of the territorial boundary. For Equatorial Guinea, the
relevant title was the 1900 Convention, while Gabon put forward the “Bata Convention™ and, to the
extent not modified by the “Bata Convention”, the 1900 Convention. In light of this, once the Court
reached the conclusion that the “‘Bata Convention” is not a treaty having the force of law between”
the Parties and therefore that it “does not constitute a legal title within the meaning of Article 1,
paragraph 1, of the Special Agreement”, it should simply have concluded that, in respect of the land
boundary, the 1900 Convention constitutes a legal title having the force of law between the Parties.
That should have been the end of the matter. Instead, the Court proceeds to conduct an analysis of
whether the boundary set forth in Article IV of the 1900 Convention was modified and, in the
process, determines the course of the boundary.

17. The Court, in paragraphs 134-155, assesses various acts (effectivités) to determine whether
these may have had the effect of modifying the boundary in the Utamboni River area (Judgment,
paras. 134-144) and the Kic River areca (Judgment, paras. 145-155). This assessment, and the
conclusions based on them, would be perfectly acceptable if one or both of the Partics had made
submissions that effectivités, in and of themselves, constituted title concerning the common land
boundary between them. But this is not the case here. The acts invoked by Equatorial Guinea are
claimed as part and parcel of the title invoked, namely the 1900 Convention. Gabon on the other
hand expressly denied that effectivités can constitute a legal title.

18. Moreover, in the present instance, the treaty itself explicitly provides for the modification
of the boundary established under Article IV of the 1900 Convention. Article VIII in turn provides
for the boundary to be recorded on the relevant maps “with the reservations made in [A]ppendix
No. 17 to the Convention. For its part, Appendix No. 1 of the 1900 Convention states that, although
the lines agreed to in Article IV “are generally assumed to be accurate, these lines cannot be
considered an absolutely correct representation until confirmed by new maps”. It also states that the
delimitation “on the ground” has to “use as a basis” the line of demarcation in Article IV. The
Appendix, however, also provides that the modifications may be made “to delimit [the boundary]
more accurately and to rectify the position of the dividing lines of roads, rivers, cities, or villages™.
As such, the Court was considering these effectivités not as an independent title. Rather, in the words
of the majority itself, these effectivités were considered to determine “whether the boundary
described in Article IV of the 1900 Convention was modified pursuant to the procedures set out in
the Convention, with respect to the Utamboni River area and the Kie River area, respectively”!?.

19. To my mind, by undertaking the assessment of whether there has been modification of the
boundary under the 1900 Convention, the Court goes beyond merely determining the applicable legal

1 Fyontier Dispute (Burkina Faso/Niger), Judgment, I.C.J. Reports 2013, pp. 68-69, para. 42.
12 Judgment, para. 133.



-5-

titles, treaties and conventions, as per its jurisdiction under the Special Agreement. The Judgment
goes into interpreting the identified titles and therefore determining the land boundary between the
Parties. It should be recalled that what is at issue in this case is not the modification of the
1900 Convention itself but rather the modification of the boundary in accordance with the
Convention. Thus, even if any of the modifications had been effective, the legal title would not be
affected. The legal title, in my view, remains the 1900 Convention and any changes in the course of
the boundary would simply be by operation of the 1900 Convention.

20. On the basis of the above, in respect of the land boundary, the Court ought to simply have
stated that the 1900 Convention constitutes legal title. At the most, it would have been acceptable,
even in the dispositif, for the Court to refer to the possibility of modification of the boundary in
accordance with the 1900 Convention and to explain that the limits of its jurisdiction prevent it from
determining whether any modification had in fact taken place. Regrettably, the majority chose to
exceed the scope of the Court’s jurisdiction and, in doing so, it has trodden on the sovereign right of
States to determine the extent of their consent to the jurisdiction of the Court.

(Signed)  Dire TLADL



DECLARATION OF JUDGE 4D HOC WOLFRUM

Status of the so-called Bata Convention — Status of the United Nations Convention on the
Law of the Sea — Mandate of the Court.

1. I agree with the Judgment as far as its ruling, reasoning and structure are concerned. My
declaration has the sole objective of providing additional clarifications on three issues, namely: the
legal binding nature, or lack thereof, of the so-called Bata Convention; the status of the
United Nations Convention on the Law of the Sea (hereinafter “UNCLOS”) under Article 1 (1) of
the Special Agreement; and the mandate of the Court according to the Special Agreement.

I. So-called Bata Convention

2. The Parties argued intensively as to whether the so-called Bata Convention constituted a
legal title with force of law in the relations between the Parties concemning the delimitation of their
common maritime and land boundaries and sovereignty over the islands of Mbanié¢/Mbaifie,
Cocotiers/Cocoteros and Conga. The Court had before it copies in French and Spanish of the said
instrument deposited in the archives of the Foreign Ministry of France. Two distinct questions had
to be addressed, which were distinguished in the Judgment. These were, first, whether the copies
before the Court were authentic and, second, whether the text, referred to as the Bata Convention,
constituted a treaty having the force of law between the Parties and thus a legal title within the
meaning of the Special Agreement.

3. The Judgment begins its assessment of the so-called Bata Convention by questioning
whether its terms “afford indications of the Parties” intention to be legally bound” (Judgment,
para. 77). I fully endorse this approach. An interpretation of a legal instrument concerning its legal
bindingness has to establish the objective pursued by the drafters as stated in the deliberations of the
International Law Commission (ILC) concerning the law of treaties (see ILC Commentary,
Observations and proposals of the Special Rapporteur, Yearbook of the International Law
Commission, 1966, Vol. Il, pp. 94-101). Such an assessment cannot be achieved by relying on
subsequent practice; rather, the original intentions are the ones that are relevant as a starting-point.

4. The Judgment states in this regard that “ several features which, at first sight, make it appear
to be a treaty” (Judgment, para. 77). The Judgment continues, though, that

“certain features — in particular Article 7 of the ‘Bata Convention’ and the nofa bene
clause (handwritten in the Spanish version but typed in the French version put on record
in these proceedings) — which cast some doubt on the intention of the Parties to
definitively establish their common land and maritime boundaries™ (ibid., para. 78).

The nota bene clause included at the margin of the Spanish text by both Presidents, who were
evidently in agreement in this respect, reads as translated: “The two [H]eads of [S]tate agree to
subsequently proceed with a new drafting of Article 4 in order to bring it into conformity with the
1900 Convention.”

5. In my view, this nofa bene clause should have been analysed more intensively by taking
into account the relevance of Article 4 as well as the object and purpose of the so-called Bata
Convention (see Article 31 (1) of the Vienna Convention on the Law of Treaties (hereinafter
“VCLT”)). As far as the object and purpose of the so-called Bata Convention is concerned, its title
gives an indication of what was meant to be achieved by the VCLT. The so-called Bata Convention
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was titled “Convention delimiting the land and maritime frontiers of Equatorial Guinea and Gabon™.
Article 4 of that Convention established in detail the maritime boundary between Equatorial Guinea
and Gabon while providing for Equatorial Guinea particular maritime arcas around the Elobey
Islands and Corisco Island. The nofa bene clause agreed upon by the two Presidents rendered
Article 4 1n its original version moot. The two Presidents must have been aware that the referenced
Article 4 was of crucial relevance to the dispute over land and maritime boundaries between
Equatorial Guinea and Gabon, since the Paris Convention of 1900 — an uncontested, relevant legal
title — does not address maritime boundaries between the two Parties. This means the so-called Bata
Convention was not able to fill the legal gap in respect of maritime boundaries left by the
Paris Convention of 1900 and to fulfil the objective announced in its title.

6. To what extent is the modification of Article 4 of the so-called Bata Convention relevant to
the Bata Convention as a whole? In my view, note must be taken of the fact that Articles 1 and 2 of
the Bata Convention correspond in substance with the Paris Convention of 1900 and that Article 7 is
not directly applicable, as it requires an additional agreement between the Parties (Protocols). Only
Article 3 of the so-called Bata Convention remains operational.

7. In my view, this Bata Convention, as modified by the two Presidents, lacks sufficient
original legal substance regarding land and maritime delimitation and sovereignty over islands to be
considered a legal title, although it may have been planned otherwise at the beginning of the
negotiations at Bata. These doubts are confirmed by the subsequent practice as the Judgment proves
convincingly (Judgment, paras. 83-97).

8. In my view, it is important to acknowledge that the two Presidents, at the moment when
they introduced the nofa bene clause into the text of the so-called Bata Convention, indicated or
signalled their intention not to conclude a legally binding instrument. Emphasizing this intention of
the two Presidents is relevant. One might have gained the impression that the non-implementation of
the so-called Bata Convention would have resulted in its termination. Such an approach would be
contrary to the rules of the VCLT régime on the termination of treatics. However, this — the
relevance of the non-implementation of the so-called Bata Convention — is not what the Judgment
meant to convey as the factor for its termination. That the so-called Bata Convention remained in
draft form was the result of the consent of the two chief negotiators at Bata.

II. Status of UNCLOS under the Special Agreement

9. UNCLOS has not been identified as a potential legal title; it is not, in itself, a source of a
right to a specific maritime area. UNCLOS cannot constitute a legal title with respect to either land
territories or of maritime spaces.

10. As far as land territorics are concerned, the Convention does not provide for rules or
procedures to establish a legal title. As has been demonstrated in the Island of Palmas case
((Netherlands/United States of America), Award of 4 April 1928, Reports of International Arbitral
Awards, Vol. I, p. 829), the rules on the acquisition of a title in the case of the territories have been
derived from customary international law. As far as maritime spaces are concerned, recourse to the
rules governing the acquisition of land is not applicable in respect of maritime zones. Rights to
maritime zones such as the territorial sea (sovereignty), exclusive economic zones and continental
shelves (sovereign rights) are developed by recourse to the sovereignty over the relevant land. The
principle that “the land dominates the sea” was coined by the Judgment in the North Sea Continental
Shelf cases (North Sea Continental Shelf (Federal Republic of Germany/Denmark; Federal Republic
of Germany/Netherlands), Judgment, I.C.J. Reports 1969, p. 51, paras. 95-96). Overlapping claims
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are to be solved first through negotiations (see Articles 15, 74 and 83 of UNCLOS) and if
negotiations fail, through adjudication by international courts or tribunals. The procedure and the
result achieved have to be equitable. In the Black Sea case (Maritime Delimitation in the Black Sea
(Romania v. Ukraine), Judgment, 1.C.J. Reports 2009, pp. 101-103, paras. 115-122), the Court
developed a procedure, which reflects the requirements of Articles 15, 74 and 83 of UNCLOS.
I therefore agree with the ruling in the Judgment referring to UNCLOS as an international instrument
binding both Parties and being relevant for the delimitation of their competing claims to maritime
zones. Judgments of international courts and tribunals in this respect are declaratory in nature, and
not constitutive.

II1. The mandate of the Court

11. It has been agreed by the Parties that the Court’s mandate is to determine whether the legal
titles, treaties and international conventions invoked by the Parties have the force of law in the
relations between the Gabonese Republic and the Republic of Equatorial Guinea in so far as they
concern the delimitation of their common maritime and land boundaries and sovereignty over certain
islands. The arguments of the Parties occasionally extended beyond this mandate. This at times
influenced the Court’s reasoning, although the dispositif reflects the limited scope of its mandate.

(Signed) Ridiger WOLFRUM.



DISSENTING OPINION OF JUDGE AD HOC PINTO
[Translation]

1. I regret that I am unable to concur with the majority view on certain key aspects of the
Judgment. In particular, I voted against the Court’s decisions regarding the “Bata Convention™ and
sovereignty over the islands.

2. The dispute between the Parties goes far beyond the one brought before the Court. Under
the terms of Article 1, paragraph 1, of the Special Agreement:

“The Court is requested to determine whether the legal titles, treaties and
international conventions invoked by the Parties have the force of law in the relations
between [them] in so far as they concern the delimitation of their common maritime and
land boundaries and sovereignty over the islands of Mbanié/Mbaiie,

Cocotiers/Cocoteros and Conga™.

3. The formulation indicates that this case is but one step in the process of resolving the dispute
between the Parties. It is not for the Court to delimit the maritime and land boundaries or to determine
who has sovereignty over the three islands. The judgment of the Court must assist the Parties in
achieving that resolution, without prejudging it.

4. The Gordian knot of the case lies in the Court’s determination of the legal significance of
the “Bata Convention”, since if it is considered to be a legal title that has the force of law in the
relations between the Parties in so far as it concerns the delimitation of their common maritime and
land boundaries and sovereignty over the islands of Mbani¢, Cocotiers and Conga, it prevails over
the other titles invoked by Equatorial Guinea.

5. In paragraphs 73 to 97 of its Judgment, the Court carries out an analysis based on a set of
indications drawn from its own jurisprudence and that of other international courts and tribunals
concerning the determination of the existence of a treaty. It begins by ascertaining whether it can be
inferred from the language of the “Bata Convention™ that the Parties envisaged being bound by a
treaty (para. 77), even if the nota bene clause, which was handwritten in the Spanish version, suggests
that the Parties agreed to certain future activities relating to the boundary (para. 78). The Court
concludes that “[o|n the whole, the circumstances in which the ‘Bata Convention” was drawn up do
not assist [it] in ascertaining the intention of the Parties. A clear intention to be legally bound cannot
be discerned from these circumstances.” (Para. 82.)

6. The Court then examines the subsequent conduct of the Parties in order to determine
whether it provides indications that they intended to be legally bound by the “Bata Convention™
(para. 83); in the Court’s opinion, their conduct furnishes compelling indications that this was not
the case (paras. 84 and 97).

!'T am using the same presentation as the Court, i.e. the “Bata Convention”, without this implying, as demonstrated
further on, any denial or rejection of the instrument’s legal force.

2 Special Agreement between the Gabonese Republic and the Republic of Equatorial Guinea, 15 Nov. 2016,
https://www.icj-cij.org/sites/default/files/case-related/179/179-20210305-SPE-01-00-EN.pdf.
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7. 1am not convinced by the Court’s reasoning and conclusion on this point. Gabon presented
evidence that a meeting between the Presidents took place and that a document which it calls the
“Bata Convention” was signed; Equatorial Guineca did not repudiate these claims, and even
acknowledged that

“the evidence before you suggests that it is possible that the Partics may have reached
an understanding on elements of a possible future agreement. But the evidence makes
it crystal clear that no such agreement with the force of law, in the sense of the Special
Agreement in this case, was concluded on 12 September 19747

8. Moreover, Equatorial Guinea did not allege that the document concerned was a forgery.
However, it disputed that an agreement had been concluded and that its content was as presented by
Gabon.

9. As indicated above, I do not share the view of the Court or its conclusion in point 1 of the
operative clause (para. 213). The reasoning of the majority relies more on subjective sentiment than
on evidence, since the elements on which the Court bases its finding could very well lead to the
opposite conclusion. This is especially true given that Equatorial Guinea did not challenge the letter
by which the copy of the Convention was sent to France in 1974*. Furthermore, I stand by the
authenticity of the explanations of the political context at the time, which Equatorial Guinea did not
dispute, especially since its current President was part of the country’s delegation to Bata in 1974,
although I agree that these explanations do not in themselves provide sufficient legal arguments to
support Gabon’s case.

10. To my mind, if each of the criteria for determining the existence of a treaty is found to be
met, the consideration of those criteria as a whole leads to the same result. The conclusion reached
by the Court in the case concerning the Obligation to Negotiate Access to the Pacific Ocean
(Bolivia v. Chile) is applicable in this instance, in so far as Equatorial Guinea’s arguments, taken
individually or as a whole, cannot change that outcome:

“The Court notes that Bolivia’s argument of a cumulative effect of successive
acts by Chile is predicated on the assumption that an obligation may arise through the
cumulative effect of a series of acts even if it does not rest on a specific legal basis.
However, given that the preceding analysis shows that no obligation to negotiate
Bolivia’s sovereign access to the Pacific Ocean has arisen for Chile from any of the
invoked legal bases taken individually, a cumulative consideration of the various bases
cannot add to the overall result.””

11. In my opinion, the “Bata Convention” is the legal title that has the force of law in the
relations between the Parties with regard to land and maritime delimitation, as well as sovereignty
over the islands of Mbanié, Cocotiers and Conga. The Court, in my view, should have given greater
attention to the statements that President Macias made to the diplomatic corps, since they clearly
show that a treaty was concluded and that he “relinquished to Gabon de jure sovereignty over
M’Banie, Cocotier and Conga™. I think these admissions should have been taken into account by the

3 CR 2024/33, p. 27, para. 34 (Sands).
4 Counter-Memorial of Gabon (hereinafter “CMG”), Vol. V, Amn. 155, pp. 281-285.

3 Obligation to Negotiate Access to the Pacific Ocean (Bolivia v. Chile), Judgment, 1.C.J. Reports 2018 (II), p. 563,
para. 174 (emphasis added).

6 CMG, Vol. V, Ann. 152, pp. 251 and 255; see also ibid., Ann. 153, p. 267.
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Court. Looking separately at the question of sovereignty over the islands, the documents in question
indicate that the two Heads of State agreed that the three islands would belong to Gabon, and that
President Macias himself declared as much to the diplomatic corps.

12. Nonetheless, given that the Court rejected the “Bata Convention™ as a legal title within the
meaning of Article 1, paragraph 1, of the Special Agreement, it then had to analyse the other
instruments invoked by the Parties. Consequently, since the “Bata Convention” cannot have the force
of law between the Parties, I shall review and analyse the Court’s reasoning as regards the rest of the
Judgment. In this respect, I would say that I support the Court’s findings in point 2 of the operative
clause on the land boundary; in point 4 on the maritime boundary; and in point 5, concerning the
United Nations Convention on the Law of the Sea (UNCLOS); but not the finding in point 3, relating
to the islands.

13. This brings me to my second point, namely sovereignty over the islands. As noted by the
Court, the Parties are in agreement on the fundamental point that the Court is not called upon to carry
out any delimitation or demarcation or to assign sovereignty over the islands, but only to identify the
legal titles invoked by the Parties that have the force of law in their relations in so far as they concern
the delimitation of their common maritime and land boundaries and sovereignty over the islands of
Mbani¢, Cocotiers and Conga (para. 30).

14. T am not convinced that Spain succeeded in establishing sovereignty over Mbani¢,
Cocotiers and Conga — neither before nor after the conclusion of the 1900 Convention. Moreover,
I agree with the Court’s finding that the 1900 Convention is of no relevance as regards the islands.

15. In paragraph 191 of the Judgment, the Court bases itself on the work of the Mixed
Commission, which was in operation between 1886 and 1891, in order to demonstrate that France
had accepted Spain’s claim over Mbanié. I do not consider that the work carried out by the Mixed
Commission can serve as evidence: the Court has been very clear in its jurisprudence that it “cannot
take into account declarations, admissions or proposals which the Parties may have made during
direct negotiations between themselves, when such negotiations have not led to a complete
agreement”’. Hence, neither the question of “dependencies” nor any recognition on the part of France
can be taken into account. No definitive conclusions can be drawn. I would add that since the Parties
to this dispute agree that the three islands must be treated as a whole, the question of the
“dependencies” ought not to be addressed®.

16. It is true that the Court has previously noted that in the context of small uninhabited islands,
there is no need to demonstrate numerous effectivités’. However, I consider that Equatorial Guinea
failed to present sufficiently clear and precise information regarding the stationing of troops on
Mbanié. I do not think that the evidence available to the Court unequivocally indicates that Spain
exercised continuous authority over the three islands.

7 Factory at Chorzoéw, Merits, Judgment No. 13, 1928, P.C.1.J., Series A, No. 17, p. 51, cited, inter alia, in Nuclear
Tests (Australia v. France), Judgment, 1.C.J. Reports 1974, p. 270, para. 54, and Maritime Delimitation and Territorial
Questions between Qatar and Bahrain (Qatar v. Bahrain), Jurisdiction and Admissibility, Judgment, 1.C.J. Reports 1994,
p. 126, para. 40.

8 CR 2024/34, p. 38, para. 3 (Miron).
® Legal Status of Eastern Greenland, Judgment, 1933, P.C.1.J., Series A/B, No. 53, pp. 45-46.
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17. Further, the Court attaches considerable importance to the incident involving the
construction of a beacon on Cocotiers, in respect of which Equatorial Guinea relies on a legal opinion
drafted in 1955 by the Legal Service of the French Ministry of Foreign Affairs. According to that
opinion,

“the ‘Cocotier’ islet must be considered as following the fate of Baynia Island, of which
it is a geographical dependency . . .

Over the past fifty years, Baynia Island was occupied by the Spanish on several
occasions, without protest or alternate occupation by us.

Baynia Island is located within the six nautical mile-limit forming the boundary
of Spanish territorial waters.

Furthermore, the situation of the islet within Corisco’s territorial waters places us
in a disadvantageous basic legal position.”"

18. This opinion is nothing more than an internal note that was not sent to the other Party,
which is therefore not liable to be aware of its content. Its probative value is thus very limited. It is
true that the same Legal Service reaffirmed its opinion in 1972", but the Ministry of Foreign Affairs
did not take it into account. The Ministry in fact took a diametrically opposite position. France
asserted that the islands belonged to it before Gabon’s independence'?.

19. I would further add that, in the context of the Cocoticers beacon incident, France did not
seek Spain’s authorization because it considered that the island belonged to Spain. On the contrary,
the annexes show that

“it 1s not that the Spanish authorities are actually claiming possession of the island of
Cocotier. They are simply expressing their surprise at not being consulted
beforehand . . .

Indeed, it 1s true that in accordance with Article 5 of the Convention of 27 June
1900, the provisions concerning lighting and beaconing in the waters are subject to
arrangements between the two Governments.”"

The incident therefore has to do with the interpretation and application of the Paris Convention —
which has no bearing on the question of the islands in the manner indicated by the Court
(para. 193) — and not with any recognition of Spanish sovereignty by France through its request for
authorization.

20. The foregoing does not dispel my doubts as to the existence of a legal title that was held
by Spain and subsequently transmitted to Equatorial Guinea.

10 Memorial of Equatorial Guinea, Vol. IV, Ann. 94, pp. 529-530.
11 Reply of Equatorial Guinea, Vol. IV, Ann. 31, pp. 155-157.
12CMG, Vol. V, Ann. 128, pp. 101-103.

13 Rejoinder of Gabon, Vol. I, Ann. 5, pp. 39-40.
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21. With regard to UNCLOS, my dissent does not turn on the legal significance that the Court
has attached to this instrument — it is a treaty that has the force of law in the relations between the
Parties — but rather the decision to include it in the operative clause. In my opinion, UNCLOS can
be used to guide negotiations between the Parties regarding delimitation, in the same way as other
non-mandatory instruments of their choosing.

22. As indicated at the beginning of this opinion, the dispute between the Parties is broader
than the one submitted to the Court. The Judgment determines the titles within the limits laid down
by the Special Agreement, but also underlines that the Parties are free to “adjust their land boundary
in light of the existing situation on the ground and the interests of the local populations™ (para. 157).
In so doing, the Court offers valuable tools to the Parties, which are already aware of the issues at
hand, enabling them to come to the negotiating table in a constructive spirit of good neighbourliness
and co-operation.

(Signed) Monica PINTO.



