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I. INTRODUCTION

1.

This Final Award is made pursuant to Article 31 of the 2012 Rules of Arbitration of the International
Chamber of Commerce (the 2012 ICC Rules), the version in effect at the commencement of this
arbitration.

A. The Parties and Legal Representatives

1. The Claimants

2

The Claimants in this arbitration are as follows:
(i) Mr idris Yamantiirk, a national of Turkey (the First Claimant);*

(ii) Mr Tevfik Yamantiirk, a national of Turkey (the Second Claimant);*
(iii) Mr Musfik Yamanturk, a national of Turkey (the Third Claimant);® and

(iv) Giiris insaat ve Miithendislik Anonim Sirketi, a joint-stock company established under the laws
of Turkey* (Giiris or the Fourth Claimant).®

The First, Second and Third Claimants are the shareholders of Giiris, the Fourth Claimant.®

The Claimants’ address is Ankara Caddesi, No 222, Karao®lan Mahallesi, 06830, Golbasi, Ankara,
Turkey.’

Until 23 May 2016, the Claimants were represented in this arbitration by:
Mr Bo®ag Cekinmez

2052, Sokak No 40, 06800, Beysukent

Ankara, Turkey

Since 23 May 2016, the Claimants have been represented in this arbitration by:

1

2

3

4

5

Identity Card of Mr Idris Yamanttirk, Exhibit C-31.

Identity Card of Mr Tevfik Yamantiirk, Exhibit C-32.

Identity Card of Mr Miusfik Yamanttirk, Exhibit C-33.

Trade Registry Records of Giirig, 27 October 2016, Exhibit C-30.

The Claimants’ Request for Arbitration dated 5 April 2016 (the Request) had also listed Giirig Ragga Cement Company and Al Hasakah

Cement LLC, two companies incorporated in Syria, as claimants in this arbitration. However, the Claimants subsequently amended the
Request on 13 December 2016 and requested removal of these two Syrian companies as claimants (see Claimants’' Amendment to Request for
Arbitration, 13 December 2016, 1 4). The Tribunal granted this request in its Procedural Order No 2 dated 30 December 2016.

® See Claimants' Statement of Claim dated 3 April 2017 (the SoC), 1 2.

7 See Request, 1 4.

View the document on jusmundi.com 3




Dr Mehmet Karli (mkarli@kabinelaw.com)

Mr Tuvan Yalim (tyalim@kabinelaw.com)

Mr Selim Can Bilgin (scbhilgin@kabinelaw.com)
Mr Alp Ozzeybek (aozzeybek@kabinelaw.com)
Ms Giilce Keskin (gkeskin@kabinelaw.com)

Ms Ozgecan Korkmaz (okorkmaz@kabinelaw.com)
Kabine Law Office

Levent Loft 1

Buyukdere Cad, No 201

D: 68 34394

Levent

Istanbul, Turkey

2. The Respondent

7.  Therespondent in this arbitration is the Syrian Arab Republic (the Respondent or Syria).

8.  The Respondent is represented in this arbitration by:
Dr Moussa K Mitry (moussamitry@gmail.com)
Dr Amal Yazaji (amalyazji@gmail.com)
International Law Bureau
Althawara Street
Altayaran Building, 12th floor
PO Box 315, Damascus
Syrian Arab Republic

B. The Arbitral Tribunal

9.  The Tribunal is composed as follows:
(i) The Honorable Charles N Brower of Twenty Essex Chambers, 20 Essex Street, London WC2R 3AL,
United Kingdom (cbrower@20essexst.com), nominated by the Claimants on 5 July 2018, following
the recusal of Dr Kemal Dayinlarli by the International Court of Arbitration of the International
Chamber of Commerce (the ICC Court), and confirmed by the ICC Court on 2 August 2018 pursuant
to Article 13(2) of the 2012 ICC Rules.

(ii) Professor Nassib G Ziadé, Suite 701, Park Plaza, Building 247, Road 1704 Block 317, Diplomatic
Area-Manama, Bahrain (nziade@ziadearbitration.com), appointed by the ICC Court on behalf of the
Respondent on 24 November 2016 pursuant to Article 12(4) of the 2012 ICC Rules.

(iii) Dr Georgios Petrochilos of Three Crowns LLP, 104 avenue des Champs-ElyséeS, 75008 Paris,
France (georgios.petrochilos@threecrownsllp.com), appointed as the President of the Tribunal by

View the document on jusmundi.com 4




the ICC Court on 26 April 2018, following the resignation of Professor Piero Bernardini, pursuant to
Article 12(5) of the 2012 ICC Rules.

10. Further details regarding the constitution of the Tribunal, and the appointment of a Tribunal
Secretary, are set out in Section II (Procedural History) below.

C. The Arbitration Agreement

11. The Claimants have commenced these proceedings relying on Article VII of the "Agreement between
the Republic of Turkey and the Syrian Arab Republic concerning the Reciprocal Promotion and

Protection of Investments” (the Treaty).® The Treaty was signed on 6 January 2004 and entered into
force on 3 January 2006.° Article VII of the Treaty (in its English authentic version'®) provides as
follows:

1. Disputes between one of the Parties and an investor of the other Party, in connection with
his investment, shall be notified in writing, including detailed information, by the investor to the
recipient Party of the investment. As far as possible, the investor and the concerned Party shall
endeavor to settle these disputes by consultations and negotiations in good faith.

2. I these disputes, [sic] cannot be settled in this way within six months following the date of the
written notification mentioned in paragraph 1, the dispute can be submitted, as the investor may
choose, to:

(a) the International Center [sic] for Settlement of Investment Disputes (ICSID) set up by the
"Convention on [the] Settlement of Investment Disputes Between States and Nationals of other
States”, in case both Parties become signatories of this Convention,

(b) an ad hoc court of arbitration laid down under the Arbitration Rules of Procedure of the United
Nations Commission for International Trade Law (UNCITRAL),

(c) the Court of Arbitration of the Paris International Chamber of Commerce,

provided that, if the investor concerned has brought the dispute before the court of justice of the
party to dispute and a final award has not been rendered within one year.

3. The arbitration awards shall be final and binding for all parties in dispute. Each Party commits
itself to execute the award according to its national law.

In this Award, the Tribunal refers to and relies upon the English text of the Treaty, save where
necessary to examine the other authentic versions.

8 See Agreement between the Republic of Turkey and the Syrian Arab Republic Concerning the Reciprocal Promotion and Protection of

Investments (Ankara, 6 January 2004), Exhibit CL-2.
? See Section V.B.1 below, which addresses further the question of the Treaty's entry into force.

1% see Treaty, Exhibit CL-2, p 9 ("'DONE at Ankara on the day of January 06, 2004 in the Turkish, Arabic and English languages all of which are
equally authentic. In case of any conflict of interpretation the English text shall prevail.").
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12. Itis not disputed that the Claimants are "investor[s] of the [Republic of Turkey]” within the meaning
of Article VII(1) of the Treaty. The Respondent has, however, formulated several other objections to
the Tribunal's jurisdiction and the admissibility of the Claimants’ claims, which are addressed in
Section V.B below.

D. Place and Language of Arbitration

13. The place of the arbitration is Switzerland (Geneva), as determined by the ICC Court pursuant to
Article 18(1) of the 2012 ICC Rules.™

14. The language of the arbitration is English, as determined by the Tribunal under Article 20 of the
2012 ICC Rules. **

IT. PROCEDURAL HISTORY

A. The Pre-hearing Phase

15. On 5 April 2016, the Claimants submitted their Request for Arbitration (the Request) to the
Secretariat of the ICC Court (the Secretariat), nominating Dr Kemal Dayinlarli as an arbitrator.

16. On 28 April 2016, the Secretariat acknowledged receipt of the Request and confirmed that, pursuant
to Article 4(2) of the 2012 ICC Rules, the arbitration was deemed to have commenced on 5 April 2016.

17. By letter dated 23 May 2016, the Secretariat transmitted a copy of the Request to the Respondent
and requested it to file within 30 days its Answer, including its comments on the Claimants'
proposals in the Request regarding the appointment of three arbitrators and the place and language
of arbitration.

18. On 25 July 2016, the Secretariat informed the parties that: (i) the Respondent had not submitted its
Answer to the Request within the specified time-limit; and (ii) the ICC Court would determine the
number of arbitrators under Article 12(2) of the 2012 ICC Rules and the place of arbitration pursuant
to Article 18(1) of the 2012 ICC Rules.

19. By letter dated 8 August 2016, the Secretariat informed the parties that the ICC Court had: (i) decided
to submit the arbitration to a tribunal comprising three arbitrators; and (ii) fixed Switzerland
(Geneva) as the place of the arbitration. In the same letter, the Secretariat also requested the
Respondent to nominate an arbitrator within 15 days from the receipt of that letter.

™ See 2012 ICC Rules, Article 18(1): "The place of the arbitration shall be fixed by the Court, unless agreed upon by the parties.”

12 See 2012 ICC Rules, Article 20: "In the absence of an agreement by the parties, the arbitral tribunal shall determine the language or
languages of the arbitration, due regard being given to all relevant circumstances, including the language of the contract.”
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20. By its letter of 2 September 2016, the Secretariat informed the parties that the Respondent had not
nominated an arbitrator within the time granted to it and that, consequently, the ICC Court would
appoint an arbitrator on the Respondent's behall under Article 12(4) of the 2012 ICC Rules. The
Secretariat also indicated that the ICC Court would appoint the President of the Tribunal in
accordance with Article 12(5) of the 2012 ICC Rules.

21. On 24 November 20186, the Secretariat informed the parties that the ICC Court had: (i) confirmed Dr
Dayinlarli's appointment as arbitrator upon the Claimants’ nomination, pursuant to Article 13(1) of
the 2012 ICC Rules; (ii) appointed Professor Nassib G Ziadé as arbitrator on behalf of the
Respondent, pursuant to Article 12(4) of the 2012 ICC Rules; and (c) appointed Professor Piero
Bernardini as the President of the Tribunal, pursuant to Article 13(4)(a) of the 2012 ICC Rules.

22. On 13 December 2016, the Claimants submitted an Amendment to the Request: (i) seeking the
removal of Giiris Ragqqa Cement Company (Ragga) and Al Hasakah Cement LL.C (Hasakah),™ two
companies incorporated in Syria, from the list of claimants named in the Request; and (ii) proposing
certain amendments to their position in the Request regarding the Tribunal's jurisdiction, the
admissibility of the claims, the Respondent's liability, and requests for relief. On 19 December 2016,
the Tribunal invited the Respondent to comment on this Amendment, but no such comments were
provided.

23.  On 22 December 2016, the Tribunal issued its Procedural Order No 1, determining English to be the
language of this arbitration pursuant to Article 20 of the 2012 ICC Rules.

24.  On 30 December 2016, the Tribunal issued its Procedural Order No 2: (i) determining the rules of
law applicable to the merits of the dispute, pursuant to Article 21 of the 2012 ICC Rules;* and (ii)
removing Raqqa and Hasakah from the list of Claimants, as requested in the Claimants' Amendment
to the Request.

25. On 10 January 2017, the Tribunal held a case management conference by telephone. In addition to
the members of the Tribunal at the time, the following individuals participated in that conference:
(i) For the Claimants : Ms Burcin Seda Urgen and Ms Berna Abadan (Giiris in-house lawyers); and Dr
Mehmet Karli, Mr Tuvan Yalim, Mr Selim Can Bilgin, and Ms Ozgecan Korkmaz (Kabine Law); and

(ii) For the Respondent: None.

26. Following the case management conference (minutes of which were circulated by the Tribunal to
the parties on 11 January 2017), the Tribunal issued the Terms of Reference on 12 January 2017 and
its Procedural Order No 3 on 16 January 2017. In its Procedural Order No 3, the Tribunal established
the procedural rules for the written and oral phases of the arbitration and the Procedural
Timetable.

27. On 26 January 2017, the Secretariat informed the parties that, pursuant to Article 23(3) of the 2012
ICC Rules, the ICC Court had approved the Terms of Reference signed by the Tribunal and the

3 sometimes transliterated as "Hasakeh" or "Hasaka" in the English translations of primary materials in Arabic in the record.
" See 2012 1CC Rules, Article 21(1): "The parties shall be free to agree upon the rules of law to be applied by the arbitral tribunal to the merits
of the dispute. In the absence of any such agreement, the arbitral tribunal shall apply the rules of law which it determines to be appropriate.”
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29.

30.

31.

32,

33.

34.

35.

36.

37.

Claimants. In the same communication, the Secretariat also invited the Respondent to sign those
Terms of Reference.

Following various attempts to serve the Terms of Reference on the Respondent at the addresses
specified by the Claimants, the Tribunal informed the parties on 2 March 2017 that the document
had been successfully delivered to the Syrian Consulate in Istanbul.

By letter of 3 March 2017, the Claimants requested a two-week extension of the deadline for
submission of their Statement of Claim (the SoC).

On 8 March 2017, the Tribunal—having received no comments from the Respondent on the
Claimants' request to extend the deadline for submission of the SoC—issued Procedural Order No 4,
granting the Claimants’ requested extension and fixing new time-limits for the parties’ written
submissions.

On 3 April 2017, the Claimants submitted their SoC, together with documentary evidence and the
following witness statements and expert report:
(i) Witness statement of Mr Umit Yamantiirk dated 1 March 2017 (Yamantiirk Witness Statement);

(ii) Witness statement of Mr Ekrem Calik dated 3 February 2017 (Calik Witness Statement);
(iii) Witness statement of Mr Mehmet Ercan Anil dated 3 March 2017 (Anil Witness Statement);
(iv) Witness statement of Mr Temel Tuylti dated 3 March 2017 (Ttiylii Witness Statement); and

(v) Expert Report of Mr Serhat Erkmen dated 24 March 2017 (Erkmen Expert Report).

By a letter dated 4 April 2017, the Tribunal wrote to the Syrian Permanent Missions to the UN in
New York and Geneva and to the Syrian Consulate in Istanbul, inviting the Respondent to participate
in this arbitration proceeding.

By a letter to the Secretariat dated 7 April 2017 (which was received by the Secretariat on 7 May
2017), the Respondent, acting through its appointed counsel, stated "to have been just informed” of
the Request, contested the validity of previous notifications to the Respondent, and requested a full
set of documents regarding the proceeding.

On 17 and 18 May 2017, the Tribunal welcomed the participation of the Respondent in the
proceeding, expressed its view that the Respondent should be granted reasonable time to examine

the file, and invited the Claimants' comments.

By letter of 19 May 2017, the Claimants conveyed their agreement that the Respondent should be
granted a reasonable extension of time to submit its Statement of Defence.

On 23 May 2017, the Secretariat transmitted the documentation relating to the arbitration
proceeding to the Respondent’s counsel.

On 25 May 2017, the Tribunal requested the Respondent to communicate views regarding any
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38.

39.

40.

41.

42.

43.

45.

46.

47.

48.

revisions to the Procedural Timetable resulting from the Respondent's participation in the
arbitration.

By its Procedural Order No 5 dated 30 May 2017, the Tribunal amended the Procedural Timetable to
eliminate procedural steps that had become unnecessary following the Respondent'’s decision to
participate in the arbitration.

On 31 May and 2 June 2017, the Respondent acknowledged receipt of the Request and the full set of
documents exchanged during the arbitration, while contesting the validity of the procedural steps
taken in the proceedings before its participation.

On 15 June 2017, the Respondent submitted its Answer to the Request (the Answer), which was
received by the Secretariat on 22 June 2017 and transmitted to the parties the following day.

On 30 June 2017, the Tribunal issued Procedural Order No 6, which: (i) granted the Respondent
additional time to provide a summary of its position and requested reliefs, for inclusion in an
updated version of the Terms of Reference; (ii) decided on a procedure for written submissions on
certain jurisdictional issues raised in the Answer, and on the question of a possible bifurcation of
these issues; and (iii) amended the Procedural Timetable.

On 22 July 2017, the Respondent submitted a summary of its position and requested reliefs for
inclusion in the Terms of Reference.

On 11 August 2017, further to the timetable set out in Procedural Order No 6, the Claimants
submitted their "Views on Bifurcation and Answer to Respondent's Pleas”. On 19 August 2017, the
Respondent submitted its Answer to Claimants' submission of 11 August 2017. On 11 September
2017, the Claimants submitted their Rejoinder to the Respondent's submission of 19 August 2017.

On 11 September 2017, the parties and the Tribunal executed an Addendum to the Terms of
Reference, incorporating a summary of the Respondent’s position and relief sought by it.

On 25 October 2017, following correspondence with the parties, the Tribunal issued Procedural
Order No 7, which established a new Procedural Timetable (requiring as an immediate next step
the filing of the Respondent's Statement of Defence (the SoD) on 18 December 2017) and confirmed
that the proceeding would not be bifurcated.

On 18 December 2017, the Respondent notified the Tribunal and the Claimants that it had
transmitted by courier a hard copy of its SoD. This was accompanied by, among other documents,
an expert report from Mr Ahmad Rudwan Sharabi (Sharabi First Expert Report).

On 25 December 2017, the Claimants acknowledged receipt of the Respondent’s SoD and sought an
extension of time for their Reply because of the Respondent's delivery of its SoD a week later than
18 December 2017.

By Procedural Order No 8 dated 28 December 2017, the Tribunal amended the Procedural Timetable
to accommodate the Claimants' requested extension.
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53.

54.

55.

56.

57.

58.

On 25 January 2018, following the parties' requests, the Tribunal issued Procedural Order No 9, by
which it amended the Procedural Timetable to extend the deadlines for the filing of the parties’
remaining pre-hearing written submissions.

On 9 February 2018, the Claimants submitted their Reply (the Reply), together with documentary
evidence and the following two expert reports:

(i) Expert report of Professor Dr M Talat Birgéniil dated 5 February 2018 (Birgéntil Expert Report);
and

(ii) Expert report of Mr A Seref Acar dated 8 February 2018 (Acar Expert Report).

On 27 February 2018, Professor Bernardini informed the parties of his decision to resign as an
arbitrator due to health reasons.

On 1 March 2018, the Claimants suggested a mechanism to designate a replacement for Professor
Bernardini.

On 5 March 2018, the Respondent submitted to the Secretariat a challenge against Dr Dayinlarli on
the grounds that he was a citizen of Turkey, "an enemy government". The Secretariat acknowledged
receipt of this challenge the following day, and requested comments from the Claimants and the two
other arbitrators.

By a letter dated 7 March 2018, the Respondent indicated that it disagreed with the Claimants'’
proposed mechanism to replace Professor Bernardini, noting that the replacement of the presiding
arbitrator should be attended to after the ICC Court's decision on the Respondent’s challenge to Dr
Dayinlarli.

By a letter dated 8 March 2018, the Secretariat informed the parties that the ICC Court had accepted
Professor Bernardini's resignation pursuant to Article 15(1) of the 2012 ICC Rules; and that, in the
absence of an agreement between the parties regarding a method for the nomination of the
President of the Tribunal, the matter would be submitted to the ICC Court.

On 9 March 2018, Dr Dayinlarli submitted his comments on the Respondent’s challenge. Between 9
and 18 March 2018, the parties exchanged comments regarding the challenge.

On 21 March 2018, the Respondent requested an extension of the deadline for its Rejoinder. The
Claimants agreed to such an extension on the following day but argued that the proceeding should
not be put on hold until the decision on the challenge was rendered.

On 29 March 2018, the Respondent indicated that it had transmitted by courier a hard copy of its
Rejoinder (the Rejoinder). The Rejoinder was accompanied by, among other documents, the
following three expert reports:

(i) Second Expert Report of Mr Ahmad Rudwan Sharabi dated 26 March 2018 (Sharabi Second
Expert Report);
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65.

66.

67.

68.

(i) Expert Report of Mr Torky Hasan of March 2018 (Hasan Expert Report); and

(iii) Expert Report of Mr Ali Youssef (undated) (Youssef Expert Report).

By a letter dated 29 March 2018, the Secretariat notified the parties that the ICC Court had
considered admissible the Respondent's challenge to Dr Dayinlarli but rejected it on the merits.

By a letter dated 27 April 2018, the Secretariat informed the parties that, pursuant to Articles 13(4)
and 15(1) of the 2012 ICC Rules, the ICC Court had appointed Dr Georgios Petrochilos as the
President of the Tribunal.

On 15 May 2018, the reconstituted Tribunal and the parties held a case management conference to
discuss the status of the arbitration and next procedural steps.

On 22 May 2018, in accordance with Article 11(3) of the 2012 ICC Rules, Dr Dayinlarli disclosed a
new circumstance relating to his involvement in another unrelated proceeding involving the
Claimants.

On 3 June 2018, the Respondent submitted to the Secretariat another challenge to Dr Dayinlarli,
based on the recent disclosure. The Secretariat acknowledged receipt of this challenge on 5 June
2018 and invited comments. Dr Dayinlarli provided comments on 11 June 2018.

Following consultation with the parties and based on their agreement, by Procedural Order No 10
dated 18 June 2018, the Tribunal appointed Manish Aggarwal of Three Crowns LLP, New Fetter
Place, 8-10 New Fetter Lane, London, EC4A 1AZ, as the Secretary to the Tribunal. Based on further
correspondence with the parties, by Procedural Order No 11 dated 22 June 2018, the Tribunal
supplemented Procedural Order No 10 so as to clarify that Mr Aggarwal could attend hearings and,
upon the Tribunal's invitation, meetings and deliberations, provided always that his presence at
meetings and deliberations would be for the sole purpose of supplying materials from the record
and similar information as required by the Tribunal.

On 28 June 2018, the ICC Court accepted the Respondent's challenge to Dr Dayinlarli.
On 5 July 2018, the Claimants nominated the Honorable Charles N Brower as arbitrator. On 2 August

2018, pursuant to Article 13(2) of the ICC Rules, the ICC Court confirmed the appointment of Mr
Brower.

By Procedural Order No 12 dated 16 August 2018, pursuant to Article 15(4) of the 2012 ICC Rules and
based on the parties’ agreement, the Tribunal determined that there would not be any repetition of
any prior steps of the proceedings before the reconstituted Tribunal. In addition, the Tribunal
directed that an oral hearing on jurisdiction and the merits would take place during 17 to 21
December 2018.

On 17 September 2018, following consultation with the parties, the Tribunal indicated that, further
to its Procedural Order No 3, the hearing was to be held in Switzerland (Geneva), the place of the
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arbitration. In the period thereafter, the Tribunal assisted the parties in securing visas for their
hearing delegations.

69. On 13 November 2018, the Tribunal circulated for the parties’ review and input a draft Procedural
Order No 13 relating to the organisation of the hearing.

70. On 18 November 2018, the Tribunal sent to the parties a seven-page list of issues, going to
jurisdiction, admissibility, and the merits of the case, which it requested the parties to address in
advance of the hearing or in the course of it.

71. On 29 November 2018, the Tribunal held a pre-hearing conference call with the parties,
telephonically. In addition to the members of the Tribunal and the Tribunal Secretary, the following
individuals attended this conference:

(i) For the Claimants: Dr Mehmet Karli, Mr Tuvan Yalim, Mr Selim Can Bilgin, Ms Gulce Keskin, Mr
Alp Ozzeybek, and Mr Yusuf Kumtepe; and

(ii) For the Respondent: Dr Moussa Mitry.

72. On 10 December 2018, based on discussions with the parties at the pre-hearing conference, the
Tribunal issued Procedural Order No 13.

73. On 12 December 2018, the Respondent requested leave to file a witness statement from an
unspecified individual, who was claimed to have detailed information about the Claimants' facilities
in Ain Issa. Following consultation with the parties, the Tribunal deferred its decision on the
admissibility of this statement until the hearing.

B. Hearing

74. The hearing was held in Geneva, Switzerland between 17 and 21 December 2018. In addition to the
members of the Tribunal and the Tribunal Secretary, the following persons attended the hearing:
(i) For the Claimants :
Counsel
Dr Mehmet Karli
Mr Tuvan Yalim
Mr Selim Can Bilgin
Ms Ozgecan Korkmaz
Mr Alp Ozzeybek
Ms Gulce Keskin

Gliris representatives
Mr Musa Yamanturk
Mr Dervis Koyuncu

(ii) For the Respondent :
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Counsel

Dr Moussa K. Mitry

Dr Amal Yazaji

Ms Alaa Chahin

Ms Amira Alhussami

Mr Khaled Qaddour Alainyia

Other representatives
Ms Huda Alsawaf Known Douaji (State Counsel)
Mr Waseem Sulaiman (General Establishment of Geology)

75. During the hearing, the Tribunal heard opening and closing submissions from both parties' counsel
and evidence from the following witnesses and experts:
(1) Eor the Claimants :
Mr Umit Yamantiirk
Mr Ekrem Calik
Mr Mehmet Ercan Anil
Mr Temel Tuyla
Mr Serhat Erkmen
Dr Talat Birgonul
Mr A Seref Acar

(ii) For the Respondent:

Mr Ahmad Rudwan Sharabi
Mr Ali Youssef

Mr Torky Hasan

76. At the conclusion of the hearing, both parties confirmed that they had no objections to the
arbitration process followed as at that date. '

C. The Post-hearing Phase

77. On 21 December 2018, following discussions with the parties during the hearing, the Tribunal
issued Procedural Order No 14. This set out further procedural steps to be taken by the parties, as
well as the timeline for post-hearing submissions and costs submissions.

78. On 31 December 2018, further to the Tribunal's directions in Procedural Order No 14, the
Respondents submitted a witness statement from Mr Jassem Ali Almousa.

79. On 21 January 2019, the Respondent submitted English and Arabic translations of the Turkish
version of Article VII of the Treaty. The Respondent also confirmed that it no longer disputed that
the "Agreement between the Government of the Italian Republic and the Government of the Syrian

® Hearing Transcript, 1137:23-1138:5.

View the document on jusmundi.com 13




Arab Republic on the Promotion and Protection of Investments" (the Syria-Italy BIT) had been
approved by the Syrian Parliament.

80. On 21 January 2019, the Claimants submitted their English translations of the Turkish and Arabic
versions of Article VII of the Treaty. On the same day, the Claimants requested leave from the
Tribunal: (i) to submit observations and further documentary evidence in response to the statement
of Mr Almousa; and (ii) to comment on the Respondent's English translation of the Turkish version
of Article VII of the Treaty.

81. On 28 January 2019, the Tribunal—after granting the Respondent an opportunity to comment on
each of the Claimants' applications of 21 January 2019—directed the parties to comment on each
other's English translations of the Turkish and Arabic versions of Article VII of the Treaty. In
addition, the Tribunal granted the Claimants leave to submit observations or documentary evidence
in response to Mr Almousa's statement.

82. On 30 January 2019, the Claimants submitted comments on the Respondent's English translation of
the Turkish version of Article VII of the Treaty.

83. On 4 February 2019, the Tribunal noted that the Respondent had not commented on the Claimants’
English translations of the Turkish and Arabic versions of Article VII of the Treaty and invited the
Respondents to do so by no later than 6 February 2019. In addition, the Tribunal directed the
Respondent to submit, by 6 February 2019, either an English translation of the Arabic version of
Article VII of the Treaty or to confirm its agreement with the translation submitted by the Claimants.
The Tribunal also extended the period for the parties to agree to corrections to the hearing
transcript until 15 February 2019. In addition, based on the Respondent's 21 January 2019
communication regarding the Syria-Italy BIT, the Tribunal allowed into the record certain
documents submitted by the Claimants at the hearing to establish that BIT's entry into force. Finally,
the Tribunal transmitted to the parties for input a draft communication containing questions
regarding the status of the Claimants' cement facilities, which the Tribunal proposed to send to the
self-proclaimed "Democratic Federation of Northern Syria” (DFNS). This is an entity under the broad
auspices of which operate the Democratic Union Party (or PYD), a pro-Kurdish party, and an armed
group said to be linked to PYD, the People's Protection Units (or YPG). ' The PYD and YPG are said
practically to control the territories in which the Claimants' facilities are located.

84. On 6 February 2019, the Respondent provided its English translation of the Arabic version of Article
VII of the Treaty. After receiving the parties’ comments on the draft communication to the DFNS, on
13 February 2019 the Tribunal sent the communication to the individual charged with external
affairs at the DFNS, who acknowledged the Tribunal's communication and agreed to assist with its
queries.

85. On 12 March 2019, the Tribunal directed the Respondent to provide its comments, if any, on the
Claimants' proposed corrections to the hearing transcripts or identify any further corrections to
those transcripts by no later than 18 March 2019. On 13 March 2019, the Respondent confirmed that
it would not be providing comments or corrections. The hearing transcripts were finalised on 19
March 2019.

'® The Tribunal understands that YPG was the main founding element of a broader armed force, the Syrian Defence Forces or Hézén Suriya
Demokratik (SDF), founded towards the end of 2015.
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On 25 March 2019, the Claimants requested an extension of the deadline for the filing of post-
hearing briefs until 5 April 2019, and also requested leave to introduce additional exhibits and legal
authorities into the record.

On 26 March 2019, the Respondent objected to the Claimants' request.

On 28 March 2019, after considering the parties' positions, the Tribunal directed the Claimants to
submit only a list of the new documents that it intended to submit, while identifying the relevant
factual developments since the hearing or the specific Tribunal questions at the hearing to which
those documents pertained.

On 29 March 2019, the Claimants submitted their list of new proposed exhibits and legal authorities.

On 1 April 2019, the Respondent communicated to the Tribunal its objections to the proposed new
exhibits and authorities. In addition, the Respondent submitted a list of categories of new
documents that it wished to introduce into the record.

On 2 April 2019, the Claimants responded to the Respondent’s objections, also objecting in their turn
to the new documents identified by the Respondent on 1 April 2019.

On 4 April 2019, the Respondent responded to the Claimants' communication of 2 April 2019.

On 5 April 2019, the Tribunal granted leave to both parties to place in the record the new documents
identified by each of them. The Tribunal requested the parties to set out any comments on new
documents in their post-hearing submissions. The Tribunal also extended the deadline for post-
hearing submissions to 12 April 2019.

On 5 and 6 April 2019, the parties submitted the new documents identified by them.

On 8 April 2019, the Claimants objected to the admissibility of seven of the 14 new documents
submitted by the Respondent. On the same day, the Respondent raised objections to the documents
submitted by the Claimants, requesting that they be deemed inadmissible or that the Respondent be
granted an additional two months to review them.

On 10 April 2019, the Tribunal rejected both parties’ applications of 8 April 2019, and directed them
to submit their post-hearing submissions by 18 April 2019.

Both parties filed their post-hearing submissions on 18 April 2019, and cost submissions on 6 May
2019.

On 16 May 2019, the Tribunal informed the parties that, despite the Tribunal's requests, the relevant
individual at the DFNS had not provided the requested information and that, in the circumstances,
the Tribunal had no choice but to proceed on the basis that the requested information would not be
forthcoming— whether at all or in a meaningful timeframe—and to determine the relevant issues
on the evidence in the record. The Tribunal invited the parties to provide any observations on this
matter by 20 May 2019. Neither party submitted such observations.
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99. On 26 June 2019, pursuant to Article 27 of the 2012 ICC Rules, the Tribunal declared the proceedings
closed with respect to the matters to be decided in this Award.

D. Advances on Costs

100. On 23 May 20186, the Secretariat advised the Claimants that, pursuant to Article 36(1) of the 2012 ICC
Rules,?’ the ICC Secretary-General had fixed the provisional advance on costs at EUR 132,000. This
sum was duly paid by the Claimants.

101. On 8 August 20186, the Secretariat notified the parties that, pursuant to Article 36(2) of the 2012 ICC
Rules,*® the ICC Court had fixed the advance on costs at EUR 570,000, which—based on the amount
in dispute then—was lower than normal and could be readjusted based on developments in the
arbitration. The Claimants defrayed the entirety of the additional sum required.

102. On 3 August 2017, the Secretariat notified the parties that, pursuant to Article 36(5) of the 2012 ICC
Rules,? the ICC Court had increased the advance on costs to EUR 655,000. The Claimants again
defrayed the entirety of the additional sum.

103. On 19 April 2019, the Secretariat notified the parties that, on 18 April 2019, the ICC Court had
increased the advance on costs to EUR 850,000. Following the Respondent's indication of 6 May 2019
that it had "no intention to settle the amount requested”, on 7 May 2019 the Secretariat invited the
Claimants to pay the Respondent’s share. This was paid by the Claimants along with their own share.

E. Time-limit for Rendering of this Award

104. In accordance with Article 30(2) of the 2012 ICC Rules, ® the ICC Court extended the time-limit for
the rendering of the final award under Article 30(1) of the 2012 ICC Rules* at various stages of the
proceedings.? On 20 June 2020, the Tribunal submitted this Award to the ICC for the Court's scrutiny

7 2012 ICC Rules, Article 36(1): "After receipt of the Request, the Secretary General may request the claimant to pay a provisional advance in
an amount intended to cover the costs of the arbitration until the Terms of Reference have been drawn up. Any provisional advance paid will
be considered as a partial payment by the claimant of any advance on costs fixed by the Court pursuant to this Article 36."

18 2012 ICC Rules, Article 36(2); "As soon as practicable, the Court shall fix the advance on costs in an amount likely to cover the fees and
expenses of the arbitrators and the ICC administrative expenses for the claims which have been referred to it by the parties, unless any claims
are made under Article 7 or 8 in which case Article 36(4) shall apply. The advance on costs fixed by the Court pursuant to this Article 36(2)
shall be payable in equal shares by the claimant and the respondent.”

¥ 2012 ICC Rules, Article 36(5): "The amount of any advance on costs fixed by the Court pursuant to this Article 36 may be subject to
readjustment at any time during the arbitration. In all cases, any party shall be free to pay any other party's share of any advance on costs
should such other party fail to pay its share.”

% 2012 ICC Rules, Article 30(2): "The Court may extend the time limit pursuant to a reasoned request from the arbitral tribunal or on its own
initiative if it decides it is necessary to do so.”

1 2012 ICC Rules, Article 30(1): "The time limit within which the arbitral tribunal must render its final award is six months. Such time limit
shall start to run from the date of the last signature by the arbitral tribunal or by the parties of the Terms of Reference or, in the case of
application of Article 23(3), the date of the notification to the arbitral tribunal by the Secretariat of the approval of the Terms of Reference by
the Court. The Court may fix a different time limit based upon the procedural timetable established pursuant to Article 24(2)."

% The ICC Court granted extensions as follows: (i) on 29 September 2017, an extension to 29 December 2017; (ii) on 20 December 2017, an
extension to 31 August 2018; (iii) on 30 August 2018, an extension to 31 December 2018; (iv) on 20 December 2018, an extension to 29 March
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under Article 33 of the 2012 ICC Rules. On 30 July 2020, the Court approved this Award.

ITI. FACTUAL BACKGROUND

105. The factual matrix of this dispute is unusually broad and heavily disputed, involving as it does an
ongoing conflict of tragic proportions and staggering complexity. Some of the Claimants’ claims
required them to plead a broad-ranging case starting from the root causes of the conflict, said to go
back to early-2011. The Claimants say that they have practically lost all control, use, and enjoyment
of their investments. They blame circumstances of generalized armed conflict that are ultimately
the responsibility of the Respondent, either because (i) the conflict is the outgrowth of internal
revolt against what the Claimants characterize as the Respondent’s harsh suppression of peaceful
opposition, or (ii) the Respondent has ceded to Kurdish organizations control over areas in north-
eastern Syria where the Claimants' investments are localized.

106. The Respondent has also addressed these issues in defence. It denies in the strongest terms that the
conflict was the result of an internal uprising. Rather, the conflict was brought about by
intervention, military and other, by foreign countries, including prominently Turkey. The
Respondent also says that, while of course it remains sovereign within the internationally
recognized boundaries of the Syrian Arab Republic, the exigencies of conflict have forced its armed
forces to retreat temporarily from territories in the north-east of the country. The Respondent
denies any endorsement of, collaboration with, or control over Kurdish organizations. On this basis
the Respondent says that none of the conduct of such organizations, operating in parts of its
territory where the Respondent has no control, can entrain its international responsibility.

107. The Tribunal is acutely aware that the conflict in Syria is one of the most complex in recent history
and that the relevant facts are very closely contested—in these proceedings as in various world fora.
As will be seen in Section V.C of this Award, however, the Treaty provisions that are engaged in this
case require findings of fact that are discrete and either common ground between the parties or
unchallenged by the Respondent. Thus, this Section III is intended to give a mere overview of the
factual aspects of the case, reflecting the parties’ pleaded positions. It will be clear from the
narrative which aspects are common ground between the parties and which are not.

A. Summary of the Claimants' Position

108. The Claimants are Mr Idris Yamantiirk; his two sons, Mr Tevfik Yamantiirk and Mr Miusfik
Yamanturk; and Guris, a construction company that is active in, notably, the construction, cement
production and renewable-energy sectors.* The Claimants are majority shareholders in Raqqa (at

2019; (v) on 28 March 2019, an extension to 28 June 2019; (vi) on 26 June 2019, an extension to 30 August 2019; (vii) on 29 August 2019, an
extension to 30 September 2019; and (viii) on 26 September 2019, an extension to 31 October 2019; (ix) on 24 October 2019, an extension to 29
November 2019; (x) on 28 November 2019, an extension to 31 December 2019; (xi) on 19 December 2019, an extension to 28 February 2020;
(xii) on 27 February 2020, an extension to 31 March 2020; (xiii) on 27 March 2020, an extension to 30 April 2020; (xiv) on 30 April 2020, an
extension to 29 May 2020; (xv) on 28 May 2020, an extension to 30 June 2020; (xvi) on 25 June 2020, an extension to 31 July 2020; and (xvii) on
30 July 2020, an extension to 31 August 2020.

% 30C, 1 2.
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110.
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112.

91%)* and Hasakah (at 87%),* two cement companies incorporated in Syria and located
respectively in the eponymous Governorates of Syria.

The Claimants assert that they decided to invest in the Syrian cement sector in 2004, based on: (i) an
invitation by the Syrian government to Turkish investors; (ii) growth in economic relations between
Syria and Turkey, following a political change in Syria in 2000; and (iii) the increased stability of the
investment environment in Syria. 26

On 7 August 2005, the Claimants applied to the Syrian Supreme Council of Investments in order to
benefit from Syrian Law No 10 of 1991 on Investment Incentives (Law 10) in relation to their future
investments.?” This application was granted on 29 November 2005. %

The Claimants incorporated Raqqa on 1 February 2006, and deposited US$1 million with the
Syrian Central Bank shortly thereafter to demonstrate their "seriousness as an investor”.* On 5 June
2007, the Claimants incorporated Hasakah. *

Following preparatory work between 2006 and 2009, % Raqga established in the Ain Issa region a
cement grinding and packaging facility that began operations in April 2009 (the Ragga Plant);*
while Hasakah established in the Al-Yarubiyah Free Zone a cement grinding and packaging facility
that began operations in March 2010 (the Hasakah Plant).* Raqqa also began construction of an
integrated cement production factory (the Raqqga Factory) at the site of the Raqga Plant. The
foundation stone was laid in January 2011, with start of operations planned for 2013.%* It is clear
from the evidence in the record, and indeed undisputed, that the Claimants were closely involved in
the day-to-day management and operations of the two companies. Tevfik Yamantiirk, the Second
Claimant, and Musfik Yamantirk, the Third Claimant, served on the Board of Directors of both
companies. Mr Calik, a Gliris manager, served as the project manager for all of the companies'
facilities from 2009, and he was involved in "the direct management of these plants”, working closely
with their operations managers.® Similarly, Mr Anil, Gliris' planning manager, was initially
"involved in the project procurement phase, as well as feasibility studies and cost finding” for the
Ragqga and Hasakah Plants, and subsequently became the "Managing Director for Syria Projects” in

# S0C, 1 163. See also Giirig Ragga Cement Company Minutes of the General Assembly Meeting of Shareholders, 6 March 2011, Exhibit C-206,
p 1 (showing the respective shareholding interests of Giiris (73%), idris Yamantiirk (6%), Tevfik Yamantiirk (6%) and Misfik Yamantiirk (6%)).

The remaining 9% is held by Mehmet Faik Hamidi, who is not a claimant in this arbitration.
 SoC, 11162. See also Hasakah Cement LLC Minutes of the General Assembly Meeting, 6 March 2011, Exhibit C-204, p 1 (showing the respective

shareholding interests of Tevfik Yamantiirk (43.5%) and Miisfik Yamanttirk (43.5%)). The remaining 13% is held by Mehmet Faik Hamidi (9%)

and two Syrian nationals, Ahmet Al Hamo and Gazi Hairbek (2% each), none of whom is a claimant in this arbitration.

26

27

28

29

SoC, 11 22-25; Claimants' Post-hearing Submission, 18 April 2019 (the Claimants’ PHB), 11 8-9.
Gliris Application for Approval of the Inclusion of a Project under the Provisions of Law 10, 7 August 2005, Exhibit C-10.
Syrian Supreme Council of Investments Resolution No 481 /MS, 29 November 2005, Exhibit C-2.
SoC, 1 29; Raqga's Company Registration Statement, 19 April 2011, Exhibit C-3. The original name of Raqqa was Gtliris Hasakah Cement

Company. At the time of its incorporation, the Claimants held 82% of the shares.

3 S0C, T 31; Letter No 489/T by the General Establishment of Geology and Mineral Resources and the Syrian Arab Republic Ministry of

Petroleum and Mineral Resources, 13 February 2006, Exhibit C-4.

3

SoC, 11 37; Hasakah Free Zone Registry Certificate, 5 June 2007, Exhibit C-282.
SoC, 11 32-41.

See Giiris Board of Directors Decision, 1 May 2009, Exhibit C-24, p 2.

See Hasakah Board of Directors Decision, September 2010, Exhibit C-25, p 2.

% soC, 1 44.

Calik Witness Statement, CWS-2, 1 6.
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2012 and "handled management of the plants and personnel from headquarters [in Turkey]".?*
Further, Mr Tuyll, Glris's accounting and finance manager, dealt with the accounting and
administration of both Raqqa and Hasakah.

113. The Claimants say that Syria's stability and security took a turn for the worse early in 2011.3%
Protests against the government, which started in March 2011, spread throughout the country.* By
2012, the protests had turned into violent, armed conflict between the government and numerous
opposition groups.?” The Claimants concede that the conflict spread to the areas of their cement
facilities only in March 2012.* They say, however, that their concerns about security and safety
compelled them (i) to cease commercial activities at the Raqqa Plant in March 2011 and at the
Hasakah Plant in April 2011 and (ii) to cease construction of the Raqqa Factory in June 2011.* These
decisions were taken by Glirig' "high management” in Turkey. *3

114. The Claimants go on to say that in 2012, due to the escalating armed conflict, Syrian government
armed forces started withdrawing from most of the northern Syrian territories, including the
regions where the Claimants' cement facilities are located.* The Syrian government armed forces
withdrew from the Ain Issa region by July 2012 and from the Al-Yarubiyah Free Zone by March
2013.% In the period that followed, the Kurdish organizations PYD and YPG began to exercise
governmental authority in those areas with the implicit co-operation and assent of the Syrian
government. *® PYD/YPG has been in control of the Ain Issa region (though not totally uncontested)
since July 2012*" and of the Al-Yarubiyah region since November 2013.* (There was an interlude,
when the Free Syrian Army (FSA), which is hostile to YPG, controlled Al-Yarubiyah between March
and October 2013.%)

115. It is a principal contention of the Claimants that Syria's government intentionally withdrew its
armed forces from the areas where Kurdish organizations, now under the umbrella of the DFNS,
proclaimed self-governance.*® The Claimants say that the Syrian government has all but openly
admitted this. They rely heavily on certain public statements by the President of Syria, Bashar al-

37 Anil Witness Statement, CWS-3, 11 5 and 8.

See Claimants' PHB, 1 12.

3 S0C, 1 50-51; Claimants' PHB, 1 12 and references therein.

% 50C, 19 50-72; Reply, Section VILB.1.

Yamantiirk Witness Statement, CWS-1, 11 30 and 44; Calik Witness Statement, CWS-2, T 37.

See Claimants' PHB, 11 16-18 and references therein.

Hearing Transcript, 357:11-20.

SoC, 1 79. See also Rejoinder, 1 30 ("The Syrian Arab Army was obliged to withdraw from the north of Syria, where Ain Issa is in about mid
2012") and 1 84 ("Syria, has no authority at all in the north where the alleged investment are since mid 2012").

& SoC, 1 79 ("Government forces mostly continued to control Al-Yarubiyah until March 2013, when FSA captured the city.."), T 94
("Timeline[s]"), and 1 126 ("Until March 2013, the [Al-Yarubiyah] town was mostly under the control of the government despite occasional
occupancies by various opposition groups. In March of 2013, the FSA established control over the town."); Erkan Expert Report, CER-1, 11
64-65 and 68 ("Al-Yaarubiyah came under the control of armed groups attached to the Free Syrian Army for the first time and completely on
2 March 2013."); Hasan Expert Report, RER-6, p 19 ("The Syrian Arab Army has withdrawn from areas mostly populated by the Kurds in the
north and north-east of the country since the summer of 2012.").

4 See SoC, 1 80-87; Claimants' PHB, Annex 1, 11 8-29 and references therein.

" In July 2014, the Islamic State of Iraq and Syria (ISIS) captured Ain Issa, leading to an interruption in PYD/YPG control between the summer
of 2014 and May 2015 (see SoC, T 92).

8 In the summer of 2014, ISIS captured Al-Yarubiyah, leading to an interruption in PYD/YPG control between the summer of 2014 and January
2015 (see SoC, 1 93).

* SoC, 1 89.

*® Hearing Transcript, 10:16-20 and 31:6-9.
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Assad, which are said to characterize the Kurds as allies in the struggle against other enemies,
notably Islamic groups.” The Claimants note in that regard that certain civil-administration
functions in DFNS-controlled areas are still performed by Syria's government, notably the payment
of state pensions, schooling and teachers’ salaries, and issuance of various official papers such as
passports and civil-status certificates. °? Also, it is undisputed that the Syrian government maintains
an official presence in cities, within small "security squares” comprising government offices on
which Syria's flag is flown.** On this basis, the Claimants say that actions and omissions by political
or military organizations within DFNS- controlled areas (notably the PYD and the YPG)** are
attributable to the Respondent under international law. *®

116. The Claimants assert that from the time PYD/YPG assumed control in the Ain Issa and Al-Yarubiyah
regions, the Ragqa and Hasakah Plants were ravaged by various incidents: thefts and armed attacks,
demands for payments to be made or equipment to be handed over to PYD/YPG, forcible seizure of
equipment and machinery by PYD/YPG, and even attempts by PYD/YPG to operate the plants.*® The
Claimants say that they have had no access at all to the site of the Raqqa Plant and the Raqqa Factory
since July 2014 and to the Hasakah Plant since March 2014; and that their information is perforce
limited to what may be obtained from publicly available sources and contacts they have in the
region.” In essence, however, the Claimants say that they will not be able to return to Syria and to
whatever may have been left of the cement facilities: the relevant investments are to be treated as
lost.*® To be clear, the Claimants affirm their desire to return to the Plants (and for a time they did
indeed entertain the idea of returning but rejected it on security grounds).*® They consider that the
PYD/YPG would not pose an obstacle to the Claimants’ resuming control over the Plants and
operations there. % But the situation on the ground is too unsafe for the Claimants to return. %

117. The Claimants say that their requests for protection to the Syrian Ministries of Foreign Affairs and
Economy in August 2013 were left without response.® Also, in November 2013, the Claimants
informed the Al-Yarubiyah Directorate of Free Zones that their office tools and equipment had been
stolen or damaged, but again received no response.® Between April 2014 and 30 November 2015,
the Claimants sent various letters to the Respondent invoking their rights under the

Treaty and requesting amicable settlement, * but once more received no response. %

°! Hearing Transcript, 697:15-19 and 698:14-22.

5 Hearing Transcript, 37:4-8, 288:14-20, 524:11-24 and 635:11-21.

> As the Respondent's witness confirmed at the hearing: Hearing Transcript, 711:11-13.

> The Tribunal notes that under Article 15 of the "Rojava” "Charter”, the PYD is "the sole military force” in the relevant areas. The PYD is a
political party, and the Claimants characterize it as the dominant political force in the relevant areas: Hearing Transcript, 38:18-22.
> Reply, 111 169-170.

% SoC, 1 315.

7 See Claimants' PHB, 11 16-18 and references therein.

Hearing Transcript, 30:8-15 and 41:21-25.

Hearing Transcript, 358:3-6, 497:20-22 and 499:14-19.

Hearing Transcript, 129:12-19.

Hearing Transcript, 128:4-9 and 359:1-8.

% S0C, 1 107; Claimants' PHB, 1 19.

% socC, 1133.

5 See Notifications submitted to various Syrian authorities, Exhibit C-16; Letter from Giiris to Consulate General of Syria in Istanbul, 26
September 2014, Exhibit C-19.

% SoC, 19 137-141.
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B. Summary of the Respondent’s position

118. The Respondent rejects the Claimants' allegation that the events of March 2011 triggered a
"revolution” % and denies that the conflict in Syria may be characterised as a "civil war".® It asserts
that Syria has been the victim of a "war"” waged by armed groups and terrorists, assisted, financed,
and trained by various countries. % Notably, it is said that "Turkey has been the main cause of the
war in Syria” since March 2011,% and that Turkey "supported, funded and armed men to fight the
Syrian Army".” The Respondent also notes that various efforts it made to resolve the crisis
peacefully were rejected by opposition groups and the international community. *

119. The Respondent confirms—indeed relies for its defence upon the assertion—that it has had "no
control of the region where the alleged investments are, since mid-2012",7* but asserts that "the
[Cllaimants have no access to the alleged investment[s] since 2012 not because [of] the government
of Syria and the use of excessive violence [by the Respondent's forces] but for only one reason|:] the
imposed war on Syria by the governments of occidental states that pretend to form the
[iInternational community”.” The Respondent claims that the government's armed forces did not
freely concede control over the north-eastern territories of the country, but rather lost "many
battles” against the "Kurd militias” (which the Respondent says were supported by United States
military personnel on the ground), the FSA and ISIS, and were then compelled to withdraw in order
to protect civilians in other parts of the country.” Since the middle of 2012, the Respondent "has
had no [effective] sovereignty on the zone where the facilities of the Claimants are”,” and it "is not
able to establish any law, rules or order and enforce them in the north east of Syria".”®

120. The Respondent denies that Syria's government co-operates with or controls PYD/YPG.” It asserts
that these "Kurdish militias are considered as terrorist groups by Syria"”® and their conduct is thus
not attributable to the Respondent.” The 2014 "Charter” for the "Rojava” areas in north-eastern
Syria in fact asserted broad autonomy and rejected the current constitution of the Syrian Arab
Republic (while affirming the territorial integrity of Syria and the status of the Rojava areas as an
integral part of it). 8

121. The Respondent also asserts that the Claimants have failed to prove that: (i) "the Respondent

5 SoD, 19 9 and 28; Rejoinder, 19 24-27.

57 50D, 1 88: Rejoinder, 1 24-27; Hearing Transcript, 200:2-11.

% SoD, 11 11-28; Rejoinder, 19 5-19.

% SoD, 1 43.

SoD, 11 43-58; Rejoinder, 79 34-36.

™ SoD, 11 19-22.

> Rejoinder; 1 33; Respondent's Post-hearing Submission, 16 April 2019 (the Respondent’s PHB), 1 23.
Rejoinder, 1 32.

™ SoD, 11 70-73; Rejoinder, 11 30-33; Respondent's PHB, 11 36-43.

> Respondent's PHB, 1 24.

Respondent's PHB, 1 23.

" Rejoinder;, 11 37-49.

8 Rejoinder, 1 49; Respondent's PHB, 1 47-50.

Respondent's PHB,  25.

Seenotably the preamble and Article 12 of the "Charter” (also called the "Social Contract"). A revised version of this text, the "Social Contract
of Rojava" of July 2016, reaffirms this fundamental principle in Article 7.

70

73

76

79
80

View the document on jusmundi.com 21




committed any act to deprive the Claimants [of] their facilities"; (ii) "the Respondent omitted to act
in a way that would have deprived the Claimants [of] the facilities (the Respondent lost control on
the northeast and that is not an omission of act[ion]);” and (iii) "the Kurdish militias acted by order
of the Syrian army (to interfere in the facilities of the Claimants)".® According to the Respondent,
the Claimants' facilities "are still there, nobody knows if anything is lost or not and how much
it is worth", and "[i]f tomorrow Syria regains control and authority all over the north east, the
Claimants will have full legal and actual titles to exploit their facilities".® In connection with this
last point, the Respondent asserted that its armed forces would regain control of the relevant areas
immediately after United States personnel withdrew, following a change of policy announced in
December 2018. The Respondent has not informed the Tribunal that this occurred.

IV. THE SCOPE OF THIS AWARD

122.

123.

The Claimants request the Tribunal to grant the following relief:
(a) Find that the Tribunal has jurisdiction over Claimants' claims;

(b) Find that Respondent is liable for the losses of Claimants’ losses [sic];

(c) Award damages to Claimants due to the losses suffered from the violations of Respondent: (i)
calculated in accordance with the discounted cash flow method, in an amount no less than USD
88,381,126.75; or alternatively (ii) equal to the "sunk costs” of Claimants, in an amount no less than
USD 54,690,066.96;

(d) Award interest on all monetary sums awarded, including pre-award and post-award interest;

(e) Order Respondent to pay Claimants the full costs of arbitration, including, without limitation,
all arbitrators’ fees and costs, all ICC administration fees, reasonable attorneys' fees and other
fees and expenses incurred by Claimants in connection with [the] present dispute, including the
internal costs expended by Claimants in documenting and presenting these claims, in an amount
to be calculated at the conclusion of these proceedings and payable in internationally convertible
currency.®

For its part, the Respondent seeks relief to the following effect:
1- The Tribunal has no competence to resolve the dispute.

2- Subsidiar[ily], rejecting the Claim for form default.

3- More subsidiar[ily], rejecting the Claim at [the] substantive level as [it] fails to prove the facts and
provided wrong calculation.

4- Ordering the Claimants to pay compensation (to be evaluated by the Arbitrator) to the
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83

Respondent's PHB, 11 48, 92-97.
Respondent's PHB, 1 93.
Hearing Transcript, 1095:5-15 and 1117:10-15.

8 Claimants' PHB, 1 63.
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Respondent for their malicious case by suing the Respondent without valid reason and by
introducing wrong facts and arguments, in addition to compensation for the attorney's fees of the
Respondent to the value of Seven hundred thousand Euros.

5- Ordering [t]he Claimant[s] to be in charge for [sic] the whole cost of the arbitration. ®

124. The foregoing requests come within the Tribunal's Terms of Reference.®® And as noted at
paragraphs 323 et seq, this Final Award addresses all of the relief sought by the parties, though it is
unnecessary to deal with all of the parties' arguments (moyens, in terms of Swiss law).

V. ANALYSIS

125. In developing its reasoning and decisions on the issues considered below, the Tribunal has been
ably assisted by the pleadings of the parties, for which the Tribunal records its gratitude. While the
Tribunal has carefully considered the many arguments and voluminous evidence presented by the
parties, it will not be necessary to address all of them in its analysis.

126. The Tribunal's analysis is structured in four parts:
(i) The Tribunal starts by recalling the rules governing the arbitration proceedings, its jurisdiction,
and the merits of the dispute (Sub-section A).

(ii) The Tribunal then turns to consider the existence, scope, and exercise of its jurisdiction (Sub-
section B).

(iii) It then addresses the Respondent's liability for various alleged breaches of the Treaty (Sub-
section C).

(iv) The Tribunal turns lastly to the Claimants’ compensable harm and the quantum of
compensation (Sub-section D).

A. Applicable Laws and Rules

1. The arbitration proceedings

127. Article 19 of the 2012 ICC Rules provides as follows:

The proceedings before the arbitral tribunal shall be governed by the Rules and, where the Rules are

85 Respondent's PHB, 1 100.
8 Terms of Reference, 1 41(1)-(5).
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silent, by any rules which the parties or, failing them, the arbitral tribunal may settle on, whether
or not reference is thereby made to the rules of procedure of a national law to be applied to the
arbitration.

128. Asrecorded in paragraph 43 of the Terms of Reference, these arbitration proceedings are governed
by:
(i) the mandatory provisions of Chapter 12 of the Swiss Private International Law Statute ("PILS");

(ii) the [2012] ICC Rules;
(iii) [the] Terms of Reference; [and]

(iv) any additional procedural rules that the Parties may agree on or the Arbitral Tribunal may
determine in accordance with Article 19 of the ICC Rules after consultation with the Parties.

129. Inrelation to point (iv), as already noted in Section II, the Tribunal has issued numerous Procedural
Orders and directions, after consultation with the parties.

2. Jurisdiction

130. It is common ground between the parties that the Tribunal has the power to rule on its own
jurisdiction.®” It is also common ground that, the Claimants’ claims being formulated under the
Treaty, questions pertaining to the Tribunal's jurisdiction must be answered under the terms of the
Treaty, in particular Article VIIL. As with every international treaty, its terms are to be interpreted in
accordance with general international law. The relevant rules are codified in Articles 31-33 of the
1969 Vienna Convention on the Law of Treaties (VCLT).

3. The merits of the dispute

131. Article 21 of the 2012 ICC Rules provides as follows:

1 The parties shall be free to agree upon the rules of law to be applied by the arbitral tribunal to
the merits of the dispute. In the absence of any such agreement, the arbitral tribunal shall apply the
rules of law which it determines to be appropriate.

2 The arbitral tribunal shall take account of the provisions of the contract, if any, between the
parties and of any relevant trade usages.

3 The arbitral tribunal shall assume the powers of an amiable compositeur or decide ex aequo et

87 See Swiss PILA, Article 186(1); and 2012 ICC Rules, Article 6(3).
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132.

133.

bono only if the parties have agreed to give it such powers.

In the Amendment to the Request for Arbitration, the Claimants proposed that "first and foremost,
the Treaty between Turkey and Syria and relevant rules and principles of international law, and to
the extent needed, the contracts between the parties and the relevant rules of Syrian law form the
applicable law to the dispute”.?® In its Procedural Order No 2 of December 2016, issued at a time
when the Respondent was not participating in the proceedings, the Tribunal indicated that it "shall
apply to the merits of the dispute the provisions of the Treaty, Syrian law and such rules of
international law as may be applicable". This enumeration indicates that the Treaty is of course the
Tribunal's starting point and ultimate analytical framework. Operating within that framework, it is
for the Tribunal to determine the issues to which Syrian law and general international law may be
applicable.

The Respondent has suggested that the Tribunal should "apply the Syrian laws and regulations”, as
"the law of the host State should be applicable [in] all arbitration process[es]".®® The Tribunal agrees
that Syrian law is to be taken into account in respect of a number of issues, as will be seen below.
Further, the Tribunal recalls that in matters of international responsibility by way of treaty breach,
"[a] party may not invoke the provisions of its internal law as justification for its failure to perform
a treaty”, and "[t]he characterization of an act of a State as internationally wrongful is governed
by international law" and "not affected by the characterization of the same act as lawful by internal
law".®! These are fundamental rules of international law. Rightly, the Respondent has not taken
issue with them.

B. Jurisdiction and Admissibility

134.

This section of the Award examines the following issues relating to the Tribunal's jurisdiction to
decide the Claimants' claims and the admissibility of those claims:

(i) whether the Treaty has entered into force;
(ii) if it did, whether the Treaty has been suspended;

(iii) whether the Claimants' claims should be dismissed because of a "default in form”, on the
grounds that the Claimants are allegedly claiming damages for harm caused to the assets held by
two Syrian companies, Ragqa and Hasakah, rather than harm specifically directed to the Claimants’
shareholding interests in those two Syrian companies;

(iv) whether the fact that the Hasakah Plant is located in a Free Zone where certain special
regulations (notably fiscal) apply means that the Claimants' shareholding in Hasakah, the Syrian
company that owns the Hasakah Plant, cannot be said to be an "investment” in Syria within the

8 Amendment to the Request for Arbitration, 13 December 2016, 11 26-27.

8 Answer, Section IIL.1.b.

% VLT, Article 27.

' Draft Articles on Responsibility of States for Internationally Wrongful Acts, UN Doc A/56/10 (2001) (2001 ILC Articles), Article 3.
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meaning of Article I(2) of the Treaty;

(v) whether the Claimants properly notified the dispute to the Respondent, and whether the
arbitration was commenced more than six months after any such notification, as required by
Articles VII(1) and VII(2) of the Treaty, respectively—these being analytically separate issues but
nevertheless closely inter-related in the present case and conveniently addressed together;

(vi) whether, in light of the proviso relating to seising the host-State courts in Article VII(2) of the
Treaty, the Claimants should have referred the dispute to the Syrian courts and waited for a period
of one year before commencing this arbitration; and

(vii) whether the "clean hands" doctrine bars the Claimants from invoking the Treaty's protections.

Each of these issues is addressed in turn below.

1. Whether the Treaty has entered into force

135. Article X(1) of the Treaty provides as follows:

Each Party shall notify the other in writing of the completion of the constitutional formalities
required in its territory for the entry into force of this Agreement. This Agreement shall enter into
force on the date of the latter of the two notifications. It shall remain in force for a period of ten
years and shall continue in force unless terminated in accordance with paragraph 2 of this Article.

136. In its Answer, the Respondent alleged that the Claimants had not provided sufficient proof that the
States Parties to the Treaty, Syria and Turkey, had either completed the requisite constitutional
formalities for the Treaty to enter into force or exchanged written notifications of the completion of
such formalities. % The Respondent did not pursue this objection in its subsequent submissions. In
response to a question from the Tribunal at the hearing, the Respondent confirmed that the Treaty
did enter into force.*

137. Although the Respondent is no longer pursuing this jurisdictional objection, the Tribunal, having
considered the materials in the record, ** is satisfied in any event that Syria and Turkey notified each
other in writing of the completion of the constitutional formalities required in their respective
territories for the Treaty's entry into force, and that accordingly the Treaty entered into force on 3
January 2006 in accordance with its Article X(1).

138. The Tribunal notes further that, at the hearing, the Respondent confirmed that it has not taken any

2 Answer, 1 1.

9 Hearing Transcript, 266:7-22.

9 See Note Verhale from the Syrian Ministry of Foreign Affairs to the Embassy of the Turkish Republic in Damascus, 18 July 2004, Exhibit
C-214; Note Verbale from Embassy of the Turkish Republic in Damascus to the Syrian Ministry of Foreign Affairs, 3 January 2006, Exhibit
C-215; and Note Verbale from Syrian Ministry of Foreign Affairs to the Embassy of the Turkish Republic in Damascus, 5 February 2006, Exhibit
C-216.
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steps to date to denounce the Treaty, nor was it aware of any such steps by Turkey.* Neither side
has informed the Tribunal subsequently of a denunciation of the Treaty by either Syria or Turkey.

2. Whether the Treaty has been suspended

139. The Respondent has not taken the position in formal diplomatic exchanges that the Treaty is to be
regarded as terminated. Nor has the Treaty expired pursuant to the provisions in Article X(1)
thereof. Further, although prompted specifically by the Tribunal, the Respondent did not indicate
that it had given any notice to Turkey, in writing or otherwise, regarding the suspension of the
Treaty, at any point. %

140. The Tribunal is aware of events in recent months, following the closure of the proceedings, that
indicate further deterioration in the relations between Syria and Turkey. While the Tribunal has not
been informed by the parties that either of the two States has served a notice of suspension of the
Treaty on the other State, it does bear in mind those recent developments in addressing the
Respondent's arguments.

141. The Respondent argues that the Treaty was suspended ipso facto, without notice, as a result of: (i)
Turkey's hostility towards Syria, entailing a breach of the principles of economic cooperation and
protection of investments on which the Treaty is premised; and (ii) the suspension of diplomatic
relations between Turkey and Syria.®” At the hearing, the Respondent explained that the alleged
suspension of the Treaty occurred no later than April 2011, when Turkey hosted a meeting of the
FSA, an armed opposition group to Syria's government, * and that since then there have been armed
hostilities of varying intensity between Turkey and Syria. As for the legal consequences of the
alleged suspension of the Treaty, the Respondent claims that "no claim [under the Treaty] whatever
could be heard during the hostility period”.?® In simple terms, on the Respondent's case, no
obligations under the Treaty, and thus no entitlements on the part of the Claimants, could have
arisen after April 2011.

142. The Tribunal observes that there is no allegation by the Respondent that Turkish nationals or
companies are treated as enemy nationals and their property as enemy property under Syrian law.

Indeed, the Respondent has confirmed that the Claimants' rights of ownership over their shares
remain fully valid and recognized within the Syrian legal order, as noted at paragraph 121 above.

(1) The requirement of written notice of suspension

143. While Article X(2) of the Treaty contains a provision regarding denunciation, there is no provision

95
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97

98

99

Hearing Transcript, 274:22-275:4.

See Hearing Transcript, 212:20-25.

SoD, 111 138-157; Hearing Transcript, 212:13-217:24.
Hearing Transcript, 217:9-11 and 290:25-292:7.
SoD, 1 149.
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in the Treaty concerning suspension. The matter therefore falls to be resolved by application
of general international law. The question is whether any of the circumstances invoked by the
Respondent—the occurrence of armed conflict/hostilities or the suspension of diplomatic relations
between Turkey and Syria—is of itsell capable of suspending the Treaty, without notice to that
effect. In the Tribunal's view, the answer is in the negative.

144. The Tribunal notes at the outset that Syria is a party to the VCLT but Turkey is not. However, both
sides accept that the relevant provisions of the VCLT reflect customary international law and are
applicable in the relations between Turkey and Syria.'® Under Articles 65(1) and 67(1) of the
VCLT, '™ suspension of the Treaty would require Syria to give Turkey written notice of its intention
to suspend the Treaty. '°* However, as noted above, no such notice was given by Syria at any point. '

(ii) No ipso facto suspension in present circumstances

145. Although the absence of notice is dispositive of the Respondent's argument, the Tribunal is not
persuaded in any event that the Treaty may be said to have been suspended ipso facto.

146. The Tribunal considers that the contemporary customary international law rule on the impact of
armed conflict on treaties is accurately codified in Article 3 of the 2011 Draft ILC Articles on the
Effect of Armed Conflict on Treaties (the 2011 ILC Articles). This provides, in relevant part, that the
"existence of an armed conflict does not ipso facto terminate or suspend the operation of treaties as
between State Parties to the conflict". As may be seen in the sources cited by the ILC in support of
this provision, Article 3 reflects the predominant State practice and scholarly authority.'** "Armed
conflict” in the 2011 ILC Articles means "a situation in which there is resort to armed force between
States or protracted resort to armed force between governmental authorities and organized armed
groups".'® This characterization applies to the situation in Syria. It is of no moment in that regard
if the situation is to be classified as an "international” armed conflict (as the Respondent contends)
or a "non-international” armed conflict (as the Claimants contend).

147. The effect of the general rule in Article 3 of the 2011 ILC Articles is that a further inquiry is

1% See SoC, 1180; SoD, 1 105.

101 gee VCLT, Article 65(1): "A party which, under the provisions of the present Convention, invokes... or a ground for... suspending [a treaty's]
