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L INTRODUCTION

L. This case involves multiple claims under the bilateral investment treaty between the
Republic of Austria and the State of Libya (“Treaty” or “BIT”)' for losses allegedly
suffered by Claimant, Strabag SE (“Strabag™), a major international construction firm.
Claimant alleges multiple violations of the Treaty by Libya, primarily related to
construction work performed under several large road and infrastructure contracts prior to
the revolutionary violence that began in Libya in February 2011. Claimant also asserts
claims under the Treaty for property lost or damaged during the course of the revolutionary

violence in 2011 and subsequently.

2. In a nutshell, Respondent, Libya, denies the Tribunal’s jurisdiction to hear these claims
and denies all liability. Respondent further contends that, should the Tribunal find any
liability, any amounts found due to Claimant under its contract-based claims should be set
off against the unrecovered balances of advance payments made to Claimant at the outset
of contract performance, but that were not subsequently paid back during the course of

contract performance.

3. As will be seen below, the Tribunal finds that it has jurisdiction over Claimant’s claims
and that Claimant has established breaches of the Treaty with respect to some of its claims.
The Tribunal finds that other claims fail, inter alia, because Claimant has not established
that particular damage for which it sought compensation was caused by conduct for which

Respondent is responsible under the Treaty.

! The BIT was signed on 18 June 2002 and entered into force on 1 January 2004,
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THE PARTIES

CLAIMANT

Claimant Strabag SE is a large international construction firm incorporated in Austria. It
operates utilizing a network of wholly owned entities that specialize in different aspects of
its construction business (such as procuring equipment, engineering, financial
management), as well as special purpose business vehicles created in some of the countries
in which Strabag carries on business. As described infra, following the relaxation of
international sanctions against Libya beginning around 2003, Strabag saw opportunities to

pursue large construction projects there.

Claimant’s wholly owned German subsidiary, Strabag International Ltd. (“Strabag
International), initially secured contracts in its own name for two major road projects in
Libya. The first involved works on the coast road in the vicinity of Benghazi; the second
involved works on the coast road in the central part of the country in the vicinity of

Misurata.

In 2006, after Strabag established its presence and began work on the Benghazi and
Misurata road projects, Libya adopted a decision requiring that foreign firms engaged in
construction carry on business in conjunction with a Libyan partner. Accordingly, Strabag
International entered into a joint venture® with the Libyan Investment and Development
Company (“LIDCO”).* LIDCO was a subsidiary of the “Libyan Social Development
Fund,” described by Claimant as “[t]the largest Libyan fund, under the direct control of the

Cabinet.”?

2 C-11, General People’s Committee Decision No. 443 of 2006 for Specifying Certain Provisions for Performance of
Foreign Companies for their Activities in the Great Jamahiriya.

3 Claimant’s Memorial (“Cl. Mem.”) 933 et seq.

¢ LIDCO is owned by the Economic and Social Development Fund, which is in turn owned by the Libyan Investment

Authority, which Claimant describes as “an integral part of the Libyan State.” TR 1:14:12-13 (Mr. Claypool).
3 C-21, Travel Report, Libya — 7-8 September 2007.
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¥ On 12 July 2007, Strabag International and LIDCO created a joint venture company, Al
Hani General Construction Co. (“Al Hani”).® Claimant indirectly owns 60% of Al Hani’
through its 100% ownership of ILBAU (a German company), which owns Strabag
International (also a German company).® The Benghazi and Misurata Contracts were
assigned by Strabag International to Al Hani in 2009, with the approval of the Roads and
Bridges Authority (“RBA”). All other contracts were concluded by Al Hani, after being

incorporated in 2007.

B. RESPONDENT

8. Claimant alleges that Libya is responsible under the Treaty for actions by its armed forces
and by several state agencies or instrumentalities. Some of these underwent organizational
and name changes over time. Claimant contends that all of the agencies concerned are

Libyan State organs.’ They are:

- The “Housing and Infrastructure Board (“HIB™).'° Following various bureaucratic
realignments, HIB became a subordinate entity of the Ministry of Housing and
Utilities.'" It was the Libyan party in the large Tajura Contract to build infrastructure
for an urban development. HIB was established under Libyan law pursuant to
Resolution No. 60/1374 of the General People’s Committee. Article | of this resolution
provides that HIB “shall have legal personality and independent financial liability and
shall perform its competences set forth™ in the Resolution. HIB is in charge of preparing

urban planning schemes and engineering designs for the development of towns and

6 C-19, Memorandum of Association of Al Hani dated 12 July 2007.
7 Cl. Mem. 929. The joint venture agreement with LIDCO is C-13.

8 Cl. Mem. 130 et seq.; Claimant’s Reply (“Cl. Reply™) 933 et seq.

9 Cl. Mem. 36 et seq.

10 C-6, Resolution establishing the Housing and Utilities (Infrastructure) Board. Under Article 5 of the Resolution,
key decisions of the Board (designing action plans, preparing regulations, and the budget) require approval of the
General People’s Committee. Under Article 8, the “fund of the Board” includes “the funds allocated from the State’s
general budget ...”

1 Cl. Mem. Y47 et seq. (status of HIB as a State organ).
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villages, as well as rural or slum areas, and to set forth the necessary budget for such

projects.'?

- The Roads and Bridges Authority (“RBA”). The RBA was part of the Ministry of
Transport and was Al Hani’s initial Libyan contracting party for the Benghazi and
Misurata Contracts.'> RBA was established under Libyan law pursuant to Resolution
No. 143 of the General People’s Committee, which was later amended by Resolution
No. 273/1378, dated 2010. Under these founding resolutions, RBA has “legal
personality and independent financial liability” and is mandated to “perform its
competences” designated in the resolutions, which include a wide range of
responsibilities relating to land transportation, design and maintenance of roads and

transportation infrastructure, traffic control and monitoring.'*

- The Transportation Projects Board (“TPB”) is also part of the Ministry of Transport. '’
From July 2010 the TPB assumed RBA’s rights and obligations under RBA’s contracts
with Al Hani.'® TPB entered into the other road contracts at issue with Al Hani, the
TIAR, TIAR-NE, and Garaboulli Contracts. TPB was established under Libyan law
pursuant to Resolution No. 199/1378 of the General People’s Committee. Article 1 of
this resolution provides that TPB “shall be a financially independent legal entity and
shall exercise its competencies set out” in the resolution. TPB implements
transportation infrastructure projects such as roads, bridges and civilian airports,
including the preparation of technical and economic studies, design, engineering

specifications and financial estimates. '’

12 Respondent’s Counter-Memorial (“Resp. C-Mem.”) q27.
13 Cl. Mem. q41.

14 Resp. C-Mem. 921.

15 CI. Mem. 942.

16 CI. Mem. 146.

17 Resp. C-Mem. 924.



I11.

10.

11

12.

Case 1:20-cv-02600 Document 1-3 Filed 09/15/20 Page 16 of 337

- The General People’s Committee (equivalent to the Council of Minister before the

2011 Revolution).'®

- The Libyan police and armed forces. '

PROCEDURAL HISTORY

On 24 June 2015, the International Centre for Settlement of Investment Disputes (“1CSID”
or the “Centre”) received from Strabag an Application for Access to the ICSID Additional

Facility and a Request for Arbitration, including Exhibits 1 through 21 (“Request™).

On 20 July 2015, the ICSID Secretary-General approved access to the Additional Facility
and registered the Request pursuant to Article 4 of the Additional Facility Rules and
Articles 4 and 5 of the Arbitration (Additional Facility) Rules and notified the Parties of
the registration. In the Notice of Registration, the Secretary-General invited the Parties to
proceed to constitute an arbitral tribunal as soon as possible in accordance with Article 5(¢e)

of the Arbitration (Additional Facility) Rules.

By letter of 18 September 2015, Claimant informed ICSID that it opted for the formula
provided in Article 9(1) of the Arbitration (Additional Facility) Rules as the method of
constituting the Tribunal in this proceeding. In accordance with that provision, the Tribunal
shall consist of three arbitrators, one arbitrator appointed by each party, and a presiding
arbitrator appointed by agreement of the parties. In that same letter, Claimant appointed
Professor Antonio Crivellaro, a national of Italy, as arbitrator in this case; Professor

Crivellaro subsequently accepted his appointment.

On 20 October 2015, Claimant requested that the Chairman of the ICSID Administrative
Council appoint the arbitrators not yet appointed pursuant to Article 6(4) of the Arbitration
(Additional Facility) Rules and designate one arbitrator to serve as the President of the

Tribunal.

18 Cl. Mem. q36(a).
19 Cl. Mem. 936(d).
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On 23 October 2015, Respondent appointed Professor Nassib G. Ziadé, a national of
Lebanon and Chile, as arbitrator in this case; Professor Ziadé subsequently accepted his

appointment.

By letters of 2 November 2015, the Parties agreed that the President of the Tribunal would

be appointed by the Parties using a list ranking procedure.

Following further correspondence from the Parties regarding the appointment of the
presiding arbitrator, Professor John R. Crook, a national of the United States of America,
was appointed as President of the Tribunal pursuant to the Parties’ agreed procedure for

the constitution of the Tribunal.

On 7 December 2015, the ICSID Secretary-General, in accordance with Article 13(1) of
the Arbitration (Additional Facility) Rules notified the Parties that all three arbitrators had
accepted their respective appointments and that the Tribunal was therefore deemed to have
been constituted on that date. Ms. Frauke Nitschke, ICSID Legal Counsel/Team Leader,

was designated to serve as Secretary of the Tribunal.

On 3 February 2016, in accordance with Article 21 of the Arbitration (Additional Facility)

Rules, the Tribunal held a first session with the Parties by video-conference.

Following exchanges between the Parties and the Tribunal, the Tribunal issued Procedural
Order No. 1 recording the agreements of the Parties on procedural matters on 10 March
2016. Procedural Order No. 1 provides, inter alia, that the language of the arbitration be
English, and that the place of proceeding would be determined at a later date. Procedural
Order No. 1 also sets out a schedule in the event that Respondent files a request for

bifurcation of the proceeding.

Following observations from the Parties regarding the place of proceedings, on 8 April
2016, the Tribunal issued Procedural Order No. 2, determining that the place of

proceedings is Washington, D.C.
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On 6 July 2016, in accordance with Procedural Order No. 1, Claimant filed a Memorial on
the Merits (“Claimant’s Memorial™), together with: Exhibits C-1 through C-385, Legal
Authorities CL-1 through CL-89, a Witness Statement of Mr. Richard Napowanez dated
28 June 2016, a Witness Statement of Mr. Christian Knaack dated 30 June 2016, a Witness
Statement of Mr. Jiirgen Penkhues dated 30 June 2016, an Expert Opinion of Dr. Faraj
Ahnish dated 4 July 2016, and an Expert Report of FTI Consulting LLP dated 6 July 2016,
with Exhibits FTI-1 through FTI-150 and Appendices 1 through 9.

On 29 July 2016, Respondent filed a request to address the objections to jurisdiction as a

preliminary question (“Request for Bifurcation™), together with Appendices 1 through 27.

On 22 August 2016, Claimant filed observations on the Respondent’s Request for
Bifurcation, together with Appendices 1 through 16.

On 8 September 2016, the Tribunal issued Procedural Order No. 3 rejecting Respondent’s
Request for Bifurcation, and inviting the Parties to consult and submit an agreed proposed
procedural calendar for the remainder of the proceedings, or, in the absence of an

agreement, set out each Party’s view on the procedural schedule for the arbitration.

Following correspondence between the Parties, and absent an agreement by the Parties, the
Tribunal issued Procedural Order No. 4 on 4 October 2016, setting forth the procedural

calendar for the joined proceedings on jurisdiction and the merits.

On 9 March 2017 (one day later than contemplated in the procedural calendar set forth in
Procedural Order No. 4), Respondent filed a Counter-Memorial on the Merits and
Objections to Jurisdiction (“Respondent’s Counter-Memorial™), together with: Exhibits
R-1 through R-242, Legal Authorities RL-1 through RL-179, a Witness Statement of Eng.
Ali Hassan Ali Turki dated 4 March 2017, a Witness Statement of Eng. Mohamed Bisher
dated 5 March 2017, a Witness Statement of Eng. Mokhtar Mohamed Jmiel Baryon dated
4 March 2017, a Witness Statement of Eng. Sami Nasar EI-Abesh dated 5 March 2017, a
Witness Statement of Mr. Al Kelani Al Shooda dated 5 March 2017 with Annexes 1
through 9, a Witness Statement of Mr. Abdul-Rahman Abdul-Hafeez Al-Naas dated 8
March 2017, an Expert Opinion of Dr. Al-Koni Ali Abuda dated 7 March 2017, an Expert
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Report of Mr. lan Michael Osbaldeston of Blackrock dated 8 March 2017, and an Expert
Report of Mr. Richard Lee Edwin of Blackrock dated 8 March 2017.

On 10 March 2017, Claimant wrote to the Tribunal noting the time of submission of
Respondent’s Counter-Memorial and requested that the Tribunal “disregard the Counter-
Memorial pending the Respondent’s explanation of the special circumstances that might
justify its failure to have met the [8 March 2017] deadline fixed by the Tribunal” further to
Article 33 of the Arbitration (Additional Facility) Rules. Respondent responded by letter
of that same date, asking the Tribunal to deny Claimant’s request and providing an

explanation of the circumstances leading to its late filing.

By letter of 15 March 2017, the Tribunal informed the Parties of its decision to admit
Respondent’s Counter-Memorial into the record, in view of the circumstances described in

Respondent’s 10 March 2017 letter.

Following exchanges between the Parties, on 17 May 2017, the Tribunal issued Procedural

Order No. 5 concerning document production.

On 29 June 2017, Claimant wrote to the Tribunal with reference to “a number of material
omissions in Respondent’s production of documents as ordered by the Tribunal in
Procedural Order No. 5,” requesting that the Tribunal order Respondent to produce certain

responsive documents.

Upon invitation from the Tribunal, on 11 July 2017, Respondent filed a response to
Claimant’s 29 June 2017 letter. In its letter, Respondent stated that it had “made extensive,
diligent and thorough efforts to search for and produce documents responsive to Claimant’s
Requests [for document production]” and had “duly produced documents that it has been

able to locate promptly and in good faith.”

By email of 13 July 2017, Claimant informed the Tribunal that it did not wish to maintain
its 29 June 2017 requests at this time. On 14 July 2017, the Tribunal took note of the

Parties’ correspondence and informed the Parties that it “consider[ed] the matter closed.”
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On 9 September 2017, Claimant filed a Reply on the Merits and Counter-Memorial on
Jurisdiction (“Claimant’s Reply”), together with: Exhibits C-386 through C-839, Legal
Authorities CL-90 through CL-172, a Witness Statement of Mr. Ahmed Akasha dated
8 September 2017, a Witness Statement of Mr. Luca de Maria dated 5 September 2017, a
Witness Statement of Mr. Andre Dohring dated 31 August 2017, a Witness Statement of
Mr. John McDevitt dated 5 September 2017, a Second Witness Statement of Mr. Christian
Knaack dated 4 September 2017, a Second Witness Statement of Mr. Richard Napowanez
dated 3 September 2017, a Second Witness Statement of Mr. Jurgen Penkhues dated
25 August 2017, a Second Expert Opinion of Dr. Faraj A. Ahnish dated 10 August 2017
with Exhibits A through P, and a Second Expert Report of FTI Consulting dated
8 September 2017 with Exhibits FTI-151 through FTI-167 and Appendices 1 through 19.

On 13 October 2017, Claimant filed a Request for Provisional Measures, asserting that
representatives of Respondent had attempted to contact family members of a witness of
Claimant and that they had allegedly attempted to “place undue pressure on [the witness]
in respect of the evidence that he has given in this proceeding.” Upon invitation from the
Tribunal, on 16 October 2017, Respondent filed observations on Claimant’s Request for
Provisional Measures, denying Claimant’s allegations. Upon further invitation from the
Tribunal, Claimant filed a response to Respondent’s 16 October observations on 20
October 2017; Respondent then filed further observations on Claimant’s Request for

Provisional Measures on 22 October 2017.

By letter of 31 October 2017, the Tribunal noted that, in taking into account the Parties’
submissions on the Request for Provisional Measures, both Parties “view any effort by
either Party in these proceedings to influence the testimony of any witness offered by the
opposing Party to be wholly improper and unacceptable.” In this regard, the Tribunal
highlighted Respondent’s 22 October 2017 statement that it “denies that it has engaged in
any wrongful conduct and confirms that it has no intention to engage in such conduct to
influence, intimidate or otherwise interfere” with any of Claimant’s witnesses or family
members. The Tribunal concluded that “no further action is required at this time in

connection with the matters addressed in the Parties’ recent correspondence.”
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On 16 January 2018, Respondent filed a Rejoinder on the Merits and Reply on Jurisdiction
(“Respondent’s Rejoinder”), together with: Exhibits R-245 through R-367, Legal
Authorities RL-180 through RL-283, a Second Witness Statement of Mr. Al Kelani Al
Shooda dated 11 January 2018, a Second Witness Statement of Eng. Sami Nasar EI-Abesh
dated 11 January 2018, a Second Witness Statement of Eng. Mohamed Bisher dated 11
January 2018, a Second Witness Statement of Eng. Mokhtar Mohamed Jmiel Baryon dated
11 January 2018, a Second Witness Statement of Eng. Ali Hassan Ali Turki dated 10
January 2018, a Second Expert Opinion of Dr. Al-Koni Ali Abuda dated 11 January 2018,
a Second Expert Report of Mr. lan Michael Osbaldeston of Blackrock dated 15 January
2017 with Exhibits 1 through 5 and Appendices 1 through 7, and a Second Expert Report
of Mr. Richard Lee Edwin of Blackrock dated 15 January 2018.

On 15 March 2018, Claimant filed a Rejoinder on Jurisdiction (“Claimant’s Rejoinder”),
together with: Exhibits C-840 through C-862, Legal Authorities CL.-182 through CL-216,
and a Third Witness Statement of Mr. Christian Knaack dated 14 March 2018.

On 17 April 2018, the Tribunal issued Procedural Order No. 6 concerning the organization

of the hearing on jurisdiction and the merits.

On 29 May 2018, the President of the Tribunal held a pre-hearing organizational meeting

with the Parties by telephone conference.

On 15 June 2018, the Tribunal issued Procedural Order No. 7 concerning further matters

related to the organization of the hearing.

On 21 June 2018, Claimant filed a request with the Tribunal to introduce new documents
into the record. Upon invitation from the Tribunal, Respondent filed observations on

Claimant’s 21 June request on 27 June 2018.

By email of 29 June 2018, Respondent requested that the Tribunal exclude certain party
representatives of Claimant from attending the upcoming hearing. Upon invitation from
the Tribunal, Claimant responded by letter of 2 July 2018, objecting to Respondent’s 29

June request.

10
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By letter of 2 July 2018, the Tribunal denied Claimant’s 21 June 2018 request to introduce

new documents into the record.

By letter of 3 July 2018, the Tribunal denied Respondent’s 29 June 2018 request to exclude

certain party representatives of Claimant from attending the hearing.

By letter of 4 July 2018, Claimant objected to the Tribunal’s 2 July ruling on Claimant’s
request to introduce new documents into the record and requested that the Tribunal
reconsider its decision. Upon invitation from the Tribunal, on 5 July 2018, Respondent

filed observations on Claimant’s 4 July request.

By letter of 6 July 2018, having considered the Parties’ correspondence of 4 and 5 July
2018 and the circumstances of Claimant’s request for reconsideration, the Tribunal
informed the Parties that it “is not now minded to reconsider its July 2 decision” concerning

the introduction of new documents into the record.

A hearing on jurisdiction and the merits was held in Paris from 9 to 20 July 2018

(“Hearing™).

In addition to the Members of the Tribunal and representatives of the ICSID Secretariat
(Ms. Frauke Nitschke and Ms. Jara Minguez Almeida), the following persons were present

at the Hearing:

- For Claimant: Mr. Charles Claypoole, Dr. Sebastian Seelmann-Eggebert, Mr. Philip
Clifford, Q.C., Ms. Catriona Paterson, Mr. Robert Price, Mr. Thomas Lane, Ms. Ciara
Faughnan-Moncrieff, Ms. Chiraz Kmar Turki, Mr. Philippe Pierlet of Latham and
Watkins as counsel; Mr. Boris Solibieda and Mr. Hannes Truntschnig of Strabag SE,
Mr. Martin Wolfbauer and Ms. Galina Braeunlich of CML Construction Services
GmbH, Mr. Jorg Wellmeyer and Mr. Robert Murgatroyd of Strabag International
GmbH as party representatives; Mr. Richard Napowanez, Mr. Christian Knaack of Ed.
Zublin AG, Mr. Jiirgen Penkhues of BMTI-Baumaschinentechnik International GmbH,
Mr. Luca de Maria of CMC (Cooperativa Muratori e Cementisti) di Ravenna,

Mr. Andre Dohring, and Mr. John McDevitt as witnesses; and Mr. Chris Osborne,
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Mr. Patrick A. McGeehin, Mr. William Berkowitz, and Mr. Ivan Jerram of FTI
Consulting LLP, and Dr. Faraj A. Ahnish of Hadef & Partners as experts.

- For Respondent: Ms. Miriam Harwood, Mr. Hermann Ferré, Mr. Walid El-Nabal,
Ms. Zeynep Gunday, Mr. Carlos Guzman Plascencia, Ms. Loujaine Kahaleh,
Mr. Andrew Larkin, Ms. Katiria Calderén, Mr. Tim Moore, and Mr. Majed Alotaibi of
Curtis, Mallet-Prevost, Colt & Mosle LLP as counsel; Mr. Mahfoud El-Foghi, Foreign
Disputes Department, and Mr. Salah Aldeen Alajeeli Mohammed Wrayjeegh, Head of
Legal Department, Housing and Infrastructure Board (HIB), as party representatives;
Mr. Al Kelani Al Shooda, Mr. Sami Nasr El-Abesh, Mr. Ali Hassan Ali Turki,
Mr. Mohamed Bisher (via video-conference), Mr. Mokhtar Mohamed Jmiel Baryon,
and Mr. Abdul-Rahman Abdul-Hafeez Al-Naas as witnesses; and Mr. Richard Lee
Edwin, Mr. lan Michael Osbaldeston and Mr. Igor Corelj of Blackrock and Dr. Al-

Koni Ali Abuda as experts.
During the Hearing, the following persons were examined:

- On behalf of Claimant: Mr. Richard Napowanez, Mr. Christian Knaack, Mr. Jiirgen
Penkhues, Mr. Luca de Maria, Mr. Andre Dohring, and Mr. John McDevitt as
witnesses; and Mr. Chris Osborne, Mr. Patrick A. McGeehin, Mr. William Berkowitz,

Mr. Ivan Jerram and Dr. Faraj A. Ahnish as experts.

- On behalf of Respondent: Mr. Al Kelani Al Shooda, Mr. Sami Nasr El-Abesh, Mr. Ali
Hassan Ali Turki, Mr. Mohamed Bisher (via videoconference), Mr. Mokhtar Mohamed
Jmiel Baryon, Mr. Abdul-Rahman Abdul-Hafeez Al-Naas as witnesses; and Dr. Al-
Koni Ali Abuda, Mr. Richard Lee Edwin, Mr. [an Michael Osbaldeston, and Mr. Igor

Corelj as experts.

Ms. Radhia Hassine-Zribi, Ms. Asma Benyagoub and Ms. Anne Marie Arbaji were present
at the Hearing to provide English/Arabic interpretation. The Hearing was recorded and a

transcript was prepared by Mr. David Kasdan of B&B Reporters.

12
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Pursuant to the Tribunal’s invitation during the Hearing, Claimant filed Exhibits C-863
through C-905 and Respondent filed Exhibits R-368 through R-385 and Legal Authorities
RL-284 through RL-287, on 17 August 2018.

Claimant filed a Post-Hearing Brief on 31 October 2018; Respondent filed a Post-Hearing
Briefon 1 November 2018.

The Parties filed their Submissions on Costs on 3 September 2019.

The Parties filed their observations on the other Party’s Submission on Costs on

19 September 2019.

By letter of 29 October 2019, the Tribunal invited the Parties to provide any clarifications
they wished to offer in relation to the matter of the guarantees established and maintained
by Claimant as security for the advance payments received by Al Hani. In response to the
Tribunal’s invitation, each Party filed its clarifications on 15 November 2019. Each Party

filed observations on the other Party’s clarification on 10 December 2019.

The proceeding was closed on 2 June 2020.

FACTS

STRABAG’S INVOLVEMENT IN LIBYA PRIOR TO THE 2011 CONFLICT

Below, the Tribunal provides a brief summary of the factual background to the dispute as
set out in the Parties® submissions. This summary is not exhaustive and does not constitute

any finding by the Tribunal on any facts disputed by the Parties.

Beginning in 2004, Strabag managers had conversations with senior Libyan officials
regarding the possibility of doing construction work in Libya. Claimant alleges that Libyan

officials sought them out for this purpose, and the record includes the minutes of a 2004

13
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meeting attended by Mr. Saif El Gaddafi promoting Strabag’s involvement in construction

. . 2
ventures in Libya.?’

58. After exploratory visits by Strabag personnel, Claimant decided to proceed with work in
Libya, and was authorized to open a branch office by a 2006 decree.?' Strabag International
entered into the two substantial Benghazi and Misurata road contracts in October 2006 and

April 2007, respectively.

59. Pursuant to a subsequently adopted Libyan decree, Strabag in July 2007 entered into a joint
venture with LIDCO, and the joint venture partners then created Al Hani to carry on the
construction business in Libya. Strabag International’s Benghazi and Misurata Contracts
were then assigned to Al Hani with the written consent of the Libyan authorities,** and Al
Hani subsequently entered into several additional contracts. Claimant alleges that
substantial amounts are due to it under all of these contracts on account of multiple alleged

failures by Libyan entities to meet their contract obligations.

60, At the outbreak of the Revolution in Libya in February 2011, Al Hani was party to six

relevant contracts:

- The “Benghazi Contract” dated 18 October 2006 between Strabag International and
RBA was concluded for the maintenance of 230km of dual carriageway coastal road
between Ajdabiyah and Al Marj.?® This sector of road runs on either side of Benghazi
in the east of Libya.?* Performance of the Benghazi Contract was essentially completed
and the road was opened for use prior to the Revolution, but final acceptance never

occurred.

20 Cl. Reply 1936, 53; Cl. Mem. 456.

21 C-1, Minutes of 24 September 2004 Meeting and C-4, Decree No. 13 of 2006 Permitting the Opening of a Branch
of a Foreign Company in the Great Socialist People’s Libyan Arab Jamabhiriya.

22 C-65, Assignment of Benghazi Contract to Al Hani; C-45, Misurata Contract assigned to Al Hani.
23 C-9, Benghazi Contract.
24 CL. Mem. 195-6, 62 et seq.
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- The “Misurata Contract” dated 19 April 2007 was concluded by Strabag International
and LIDCO with RBA for the maintenance of the coastal road in the Misurata/Sirte

sector.?

- The “TIAR Contract” dated 2 November 2008 was concluded between Al Hani and

RBA for the reconstruction and upgrade of the Tripoli International Airport Road.?

- The “TIAR NE Contract” dated 4 August 2009 was a much smaller contract between
Al Hani and RBA for technical studies and designs for the northern extension of the

Tripoli International Airport Road.?’

- The “Garaboulli Contract” dated 24 August 2010 was concluded between Al Hani and
TPB for the maintenance of the coastal road between Ras Ejdir and Garaboulli and
upgrading of Tripoli Western Access Road. Ras Ejdir is close to the Tunisian border,

west of Tripoli.?

- The “Tajura Contract” dated 18 May 2008. This was a much larger contract between
Al Hani and HIB for design and construction work in connection with a major new
urban development in the city of Tajura, a suburb of Tripoli. The initial estimated
contract value was over 778 million Libyan Dinars (“LYD”). As the Tajura project
evolved, Al Hani was tasked to design and construct various utilities (water,

wastewater, gas, electricity) as well as road and other infrastructure.”

25 C-16, Misurata Contract; Cl. Mem. §5-6, 72 et seq.

26 C-32, TIAR Contract and C-24, General People’s Committee Act No. 74 of 2008; Cl. Mem. 6, 77 et seq.
27 C-53, TIAR-NE Contract; Cl. Mem. 96, 77.

28 C-108, Garaboulli Contract; Cl. Mem. 1477-78.

29 C-27, Tajura Contract; Cl. Mem. 479.
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@)) Features of the Contracts

These contracts varied in their particulars, but included common features; the payment and
approval mechanisms in the several road contracts are described in the First Witness
Statement of Mr. Al Kelani Al Shooda, Director of the Accreditation Department of the
TPB.* They all provided for payment by the employer within a specified number of days
upon presentation of payment certificates prepared by the contractor. These certificates
stated the amount of work performed during the covered period against quantities and work
indicated in the contracts. Prior to submission, they had to be reviewed and approved by

the engineering firm that served as the employer’s on-scene representative.

Asdescribed in Mr. Al Kelani’s Witness Statement and infra, the Libyan agencies involved
then had elaborate multi-stage, multi-participant procedures for review and approval of the
payment certificates. Each payment also had to be approved by the Finance Ministry and
by REKABA,?' an entity of the Libyan parliament that had, and sometimes exercised, the
power to disapprove or modify payments. Payments could only be made if the employing
agency was allocated sufficient funds through Libya’s parliamentary budget process.
Delays and deductions associated with the approval processes contributed to some of

Claimant’s claims.

The contracts authorized the employer to withhold from amounts due under approved
payment certificates a 5% retention against final completion and approval of the works, as

well as an additional 2% as a final guarantee of the works following their acceptance.

Claimant seeks a total of €37,116,842 for payment certificates said to have been approved
by the employer’s representative and submitted for payment, but not paid.** Respondent
counters that Claimant should not ask for compensation for unpaid payment certificates

and additional works when Al Hani retains advance payments, which are monies received

30 1t Al Kelani Witness Statement (“WS”) 2.
31 Al Kelani WS 919,
32 CH-3, Claimant’s Quantum Experts’ Presentation (“FTI Quantum Hearing Presentation”), p. 4.
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for work that it did not perform.*® Respondent also contends that there were many errors

in the accounting of the amounts outstanding under the payment and bitumen certificates.*

Under the contracts, the contractor was entitled to receive an advance payment of an agreed
percentage of the contract value from the employer (15% for the road contracts; 20% for
Tajura).>® The advance payments were to be progressively repaid by withholdings from
amounts due to Al Hani for approved payment certificates.*® Advance payments were made
to Al Hani against irrevocable bank guarantees to be released only after completion of all
work under the Contracts and the expiry of the remedial period under the guarantee

period.*’

Article 10 of the Tajura Contract illustrates this mechanism. It describes the advance
payment as a “credit” in the amount of 20% of the value of the contract, with the amount
of the credit to be deducted from payments to Al Hani “up to its total refund.” The terms
of the Contract do not specify or limit the purposes for which this credit may be used. The
credit is secured by an irrevocable and unconditional letter of guarantee provided by Al
Hani, which could be reduced as the credit was paid down.*® The Tajura guarantee
arrangement appears to have partially lapsed through an administrative error by a Libyan
bank involved in the process of renewing it. After 2011, HIB insisted that Al Hani restore
the guarantee as a precondition for any agreement on partial payment and resumption of

work at Tajura. The reasons why this did not occur are disputed.

As discussed infra, except for the apparently lapsed portion of the Tajura guarantee, other
contractually required guarantees have remained in force in the years since Claimant’s

departure from Libya; Claimant alleges that they remain a significant potential liability. Its

3 Resp. Post-Hearing Brief (“PHB™) Y124, 209, 224, 236.
34 Resp. PHB 9261.

31t Al Kelani WS §12; Resp. C-Mem. 144.

% = Al Kelani WS 412 et seq.; Resp. C-Mem. 746.

37 Resp. C-Mem, 945.

38 Sample letters of credit are at C-30, C-31, and C-35.
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claims for compensation include significant amounts in respect of fees paid to banks to
maintain the guarantees. While the “fronting” guarantee for the Tajura guarantee
apparently was allowed to lapse through a Libyan bank’s administrative error, the
evidence indicates that a related counter-guarantee, securing the Libyan bank for the
foreign currency portion of the advance payment, remains in effect between the Libyan

bank and ABC International Bank.*°

Strabag’s joint venture partner, LIDCO, was not required to provide guarantees. At the
Hearing, Respondent’s witness Mr. Al-Naas testified that LIDCO was exempt pursuant to
a resolution of the General People’s Committee. When asked why this resolution was
adopted, he testified that he believed “that that Resolution was because LIDCO is part of
the Libyan Government; and, therefore, the Government of Libya is the one who

guarantees LIDCO, or provides the Guarantee for LIDCO.”*!

Article 31 of the Tajura Contract gives the employer “the right to cancel the Contract and
to confiscate the guarantee” in various situations of non- or poor performance by Al Hani.
In response to the Tribunal’s inquiry at the Hearing, Respondent confirmed that it has not
called the guarantees in any of the contracts to cover its unrecovered advance payments.
However, Mr. Al-Naas indicated at the Hearing that HIB intended to call the guarantees in

its favor.*? The situation of the guarantees is further addressed infra.

At the time Claimant ceased its activities in Libya, the advance payments on the Benghazi
and Misurata road projects had been completely repaid.*’ Indeed, more than was required
was withheld; Respondent’s witness Mr. Al Kelani stated in his First Witness Statement

that there was a balance in Al Hani’s favor for overpayments under both contracts.**

39 1%t Knaack WS 37; 2™ Knaack WS 115.

40 C1. PHB 992(c).

4 TR 7:1564:11-15 (Mr. Al-Naas); 1%t Al-Naas WS 12.
42 TR 7:1588-1589 (Mr. Al-Naas).

4315t Al Kelani WS 14 (“... Al-Hani has fully earmed the Advance Payment under the Mis[u]rata and Benghazi
Contracts ..."”)

44 1% Al Kelani WS §31.
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Mr. Al Kelani’s First Witness Statement includes a table setting out his calculation of the
unrecovered amounts of advance payments on the five road contracts;*’ the Tribunal refers
to his evidence in this regard for purpose of illustration and makes no decision regarding
its correctness. The table indicates that approximately LYD349,000 remained on the small
TIAR-NE Contract guarantee, approximately LYDI1.534 million on the TIAR Contract,
and a considerably larger amount about LYD25.9 million on the Garaboulli Contract,
where work had just begun when the conflict began in 2011.4° This table indicates that of
LYD54,980,401.927 in advance payments on the five road contracts, slightly over half —
LYD27,786,195.53 was not recovered.

The largest advance payment was for the Tajura Contract, Al Hani’s largest project in
Libya. According to Mr. Al-Naas’s First Witness Statement, the total advance payment
under this contract was over LYD155.7 million, divided between over LYD62 million and
almost €90 million.*” (The Tribunal again refers to this evidence for purposes of
illustration, and makes no decision regarding its correctness.) As presented in Mr. Al-
Naas’s First Witness Statement, LYD20 million was deducted from the advance payment
to pay contract registration tax and stamp tax, leaving a net advance payment to Al Hani
of approximately LYD56 million and €89 million. According to his First Witness
Statement, “[b]y the time Al-Hani declared force majeure under the Tajura Contract on
March 3, 2011, it had performed less than 5% of the works under the Tajura Contract, and

repaid only approximately LYD2,962,008 of the Advance Payment.”*®

At the Hearing, Mr. Al-Naas introduced what was characterized as a “correction” to the
figures given in his First Witness Statement. He revised his table to increase the amount of
the advance payment to Al Hani by approximately LYD20 million, reflecting a payment
by HIB to the Libyan tax authorities in connection with registration of the Tajura

Contract.*’

413 Al Kelani WS Table 1 at §14.

% 1t Al Kelani WS Table 1 at 114,

47 1t Al-Naas WS Table | atq11.

8 1t Al-Naas WS 13.

4 TR 7:1554-1555, TR 7:1612:4-9 (Mr. Al-Naas).
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As discussed infra, Respondent does not counter-claim for these unpaid balances, but asks

that they be set off against any recovery on Strabag’s contract-based claims.

L.OSS AND DAMAGE TO AL HANI PROPERTY DURING THE 2011 CONFLICTY

Armed conflict between Government forces and rebel forces seeking control of Libya
broke out in February 2011, beginning in the Benghazi area in the east of the country. In
response to these events, a NATO-led coalition began a military intervention in Libya and
enforced a no-fly zone. Al Hani suffered significant losses of equipment and facilities in

the ensuing months of conflict.

As of the end of December 2010, Al Hani’s equipment manager, Mr. Penkhues, calculated
that Al Hani had equipment in Libya valued at more than LYD100 million.’' Asthe conflict
intensified and spread, Al Hani sought to protect this property, moving vehicles and
equipment used on the Benghazi project to locations further west, and assembling and
attempting to secure vehicles and equipment at its sites, particularly at its large Tweisha

yard in the vicinity of Tripoli.’?

The mounting conflict between rebel forces and troops loyal to the regime and other
supporters was accompanied by a widespread breakdown of law and order. Al Hani’s
vehicles being evacuated from the Benghazi region were stopped on the coastal road and
were taken at a checkpoint. In February 2011, Al Hani’s large construction camp at Tajura

was overrun by a mob, looted, and partially burned. Appeals to police were unavailing.

On 3 March 2011, Al Hani invoked force majeure as of 20 February 2011 in letters to its
employers. Al Hani’s employers demanded that the company continue work, but Al Hani
declined to do so. Along with other international companies and foreign embassies, Al

Hani evacuated and demobilized its expatriate personnel in early March 2011.53

30 Cl. Mem. 1148 et seq.
51 1% Penkhues WS 913.
52 Cl. Mem. 19149-150.
53 Cl. Mem. q9151-152.
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As discussed infra, beginning in March and April of 2011, and continuing for several
months thereafter, some Al Hani sites were occupied for varying lengths of time by
organized military units loyal to the regime. Al Hani’s major facility at Tweisha was
occupied for substantial periods by soldiers of the 32" Reinforced Brigade, who
requisitioned numerous vehicles and a great deal of equipment, some of it against
receipts.”® Military forces occupying the camps are said to have stolen other equipment,

and looted and damaged structures and equipment.””

Misurata, located on the coastal road between Benghazi in the east and Tripoli in the west,
was the scene of intense conflict between regime forces and rebels. Al Hani’s construction
camp in the region suffered heavily in this fighting. The record includes photographs taken
by a surveyor analyzing the damage for insurance purposes in 2012; these include
photographs of buildings at the camp destroyed by fire, damage attributed to splinters from

NATO bombing, and cartridge cases of varying calibers.

As discussed infra, during this period, while Al Hani’s expatriate staff had left the country,
some of Al Hani’s local employees remained on duty and provided intermittent reports on
the state of Al Hani’s facilities and property. This information was used by Al Hani’s

equipment manager, Mr. Penkhues, to prepare reports to management.

In about August 2011, as the regime neared collapse, the elements of the 32" Brigade that
had occupied the Tweisha camp withdrew. Before doing so, they are said to have

extensively vandalized the premises and remaining equipment.

On 27 August 2011, Al Hani sent its personnel to report on the Tawarga site. By this time,
the majority of the equipment in the Tawarga yard was reported as having “disappeared.””®

The report by Claimant’s insurance surveyors, Sadaoui Surveyors Group, dated 12 June

% Cl. Mem. q157; Akasha WS 96 et seq.
5 Cl. Mem. 9153 et seq.
6 C-220, Email from Mr. Azouz to Mr. Boromisa and others dated 21 September 2011,
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2012, stated that the damage at the Tawarga site was “essentially cause[d] by NATO

bombardment and rebels attacks.”>’

Following the end of active hostilities in the fall of 2011, the evidence indicates that

widespread violence and breakdown of law occurred in the areas of Al Hani’s camps.

EVENTS AFTER THE 2011 CONFLICT

In the months after the 2011 conflict, Strabag explored the possibility of returning to work
in Libya. In September 2011, Claimant’s witness Mr. Napowanez and other senior Strabag
officials visited Libya to determine the state of Al Hani’s facilities and equipment and to
assess if it was possible to restart operations. They determined that it should be possible.”®
Mr. Napowanez and a team returned the following month to begin to assess what
equipment was left and what was needed to restart operations. They saw that much
equipment had been taken or damaged, including an asphalt plant that soldiers had used
for target practice.’® In late 2011, representatives of Claimant met with officials from HIB
and TPB to explore the possibility of restarting work and of obtaining compensation for

loss and damage suffered during the war.®

In the ensuing months, Strabag and Al Hani and their pre-Revolution contracting partners
engaged in extensive discussions regarding the possibilities for securing payment for
unpaid work done prior to the Revolution; compensation for wartime damage; and

61

resuming work on major uncompleted contracts.”’ These efforts were ultimately

unsuccessful.

Discussions between Strabag and Al Hani and their pre-Revolution contracting partners
were shaped by the new Libyan authorities” actions requiring review of pre-war contracts

and establishing uniform standards for restoring contract relationships. A central body

57 C-290, “Survey Report covering damages of equipment of Strabag Company in Libya during War Period 2011,”
prepared by Mohamed Adouni dated 12 June 2012 (“Sadaoui Report”), p. 35.

58 | Napowanez WS 921.

39 1t Napowanez WS 9922-24.
0 1% Napowanez WS 929.

61 Cl. Mem. 9200 et seq.
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called the “Twenty Committee” played arole in this process. As discussed infra, the Parties
disagree regarding the nature and authority ofthis body, and the extent to which it exercised
supervision or control over resumption negotiations. In any case, the evidence shows that
through some mechanism, a uniform practice came to be applied allowing for partial
payment of pre-war claims for firms that resumed work on pre-war contracts and agreed to
a separate procedure for addressing claims for wartime losses.®? On 19 February 2012, Al
Hani wrote to the Secretary of the Implementing Board of the Transportation and Projects
Board stating that it was willing to recommence and resume the execution of all the
remaining works; and that it expected to receive 50% of the outstanding payments while
the remaining 50% shall be paid in instalments within five months after resuming the
works.®® On 12 March 2012, NJS and HIB met with Al Hani to discuss the Preliminary

Damages Report regarding losses sustained in the Tajura Project.%*

The security situation deteriorated during and after the summer of 2012; the U.S.
Ambassador and other U.S. personnel died in an attack in Benghazi in September, and Al
Hani’s equipment was stolen.® The minutes of a 5 September 2012 Al Hani Board meeting
describe a difficult and politically uncertain situation.®® Nevertheless, Al Hani continued

to discuss possible resumption of work with its contract partners.

In February 2013, Al Hani signed agreements with the TPB providing for Al Hani to
resume work on the Misurata, TIAR and Garaboulli road contracts. The TPB agreed to pay
50% of the amounts due for previously executed works, and to pay the balance within 6
months. Al Hani’s claims for wartime damages were to be settled by a committee in which

the Government had ultimate decision authority.®” The TPB would not agree to any

52 Cl. Reply 9352 et seq.

% CL. Mem. 9207; Resp. C-Mem. §9308-309.
64 Resp. C-Mem. §328.

55 Cl. Mem. 9224,

56 Cl. Mem. 9219.

67 Cl. Mem. 99233-234.
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payments other than on approved payment certificates, including on war damages.®® Al
Hani accepted TPB’s conditions, except for waiver of its right to make claims for damages

during force majeure.®®

For reasons that are disputed, Al Hani and HIB did not agree on resumption of work at

Tajura.”

In March 2013, Gumhouria Bank, which had previously extended a substantial line of
credit to Al Hani, secured a freeze of Al Hani’s funds.”' The security situation continued

to deteriorate and Al Hani’s staff at the Tweisha site were assaulted.””

In June 2013, Al Hani received some payment for work previously performed on two
projects, but did not receive payment for work on the Garaboulli project.”” Al Hani’s
financial and security situation was precarious in the face of a deteriorating security
situation™ that included assaults upon Al Hani’s employees and taking some of them
hostage. Al Hani was unsuccessful in seeking assistance and protection from Libyan

authorities.””

On 27 February 2014, Al Hani wrote to HIB and TPB informing them that if they did not
pay Al Hani’s claimed arrears, Al Hani would cease work in Libya. There was no response.
On 16 May 2014, Strabag gave notice of a dispute under the Treaty and requested
consultations, but received no response.’® Strabag filed its request for arbitration on 23

June 2015.77
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Reply 19359-360.

Mem. 9207, 211-212.
Reply 1361 et seq.

Mem. 99236-237.

Mem. 19238-241.

Reply 99387-389.

Mem. 19245-246.

Reply 1378 et seq.
Request for Arbitration 4.
Request for Arbitration.
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At some point subsequent to the initiation of the arbitration in June 2015, a large quantity
of Al Hani’s vehicles and construction equipment were removed from the Tweisha yard.

Claimant’s claim with respect to these missing vehicles and equipment is considered infra.

As discussed infra, the evidence shows that since the revolutionary hostilities began in the
late winter of 2011, conditions in Libya have been marked by recurring armed conflicts
between rival groups, widespread events of violence and breakdown of law, and the
absence of effective State authority in large areas. This has led to the absence of security

and safety at many times and in in many areas of the country.

The absence of law and order and of effective government control has implications for

some of Claimant’s claims. These issues are considered infra.

JURISDICTION

INTRODUCTION AND OVERVIEW

Claimant contends that the Tribunal has jurisdiction under the Treaty and the Additional

Facility Rules to entertain its claims. Respondent denies that the Tribunal has jurisdiction.

To establish the Tribunal’s jurisdiction, Claimant relies on Chapter Two of the Treaty, and
in particular Articles 10-12. Article 10 provides that Chapter Two of the Treaty, setting out
the procedures for settling disputes, applies to disputes between a Contracting Party and an
investor of the other Contracting Party “concerning an alleged breach of an obligation of
the former under this Agreement which causes loss or damage to the investor or his
investment.” Article 11 of the Treaty then authorizes, among different means of settlement,
compulsory arbitration of alleged breaches of obligations under the Treaty. In Article
12(1), each Contracting Party “gives its unconditional consent to the submission of a

dispute to international arbitration in accordance with this Part.”
Article 1 of the Treaty defines “investor” and “investment,” stating in relevant part:

(1) “investor of a Contracting Party” means:
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(b) an enterprise constituted or organised under the applicable
law of a Contracting Party; making or having made an
investment in the other Contracting Party’s territory.

(2) “investment by an investor of a Contracting Party” means every
kind of asset in the territory of one Contracting party, owned or
controlled, directly or indirectly, by an investor of the other
Contracting Party, including:

(a) an enterprise constituted or organised under the applicable
law of the first Contracting Party;

(b) shares, stocks and other forms of equity participation in an
enterprise as referred to in subparagraph (a), and rights
derived therefrom;

(c) bonds, debentures, loans and other forms of debt and rights
derived therefrom;

(d) any right whether conferred by law or contract, including
turnkey contracts, concessions, licences, authorisations or
permits to undertake an economic activity;

(e) claims to money and claims to performance pursuant to a
contract having an economic value;

(g) any other tangible or intangible, movable or immovable
property, or any related property rights, such as leases,
mortgages, liens, pledges or usufructs.

100. Claimant denies Respondent’s jurisdictional objection and requests the Tribunal to find

jurisdiction on the following grounds:’®

(1) The Tribunal’s jurisdiction is founded on the dispute resolution provisions of the

BIT, in particular Article 10.

8 Cl. PHB 9233 et seq.
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2) Accordingly, for the Tribunal to assert jurisdiction, it must be satisfied that: (a)
Claimant is an investor and made an investment in Libya as defined by the BIT; (b)
there is a dispute concerning an alleged breach of Libya’s obligations under the
BIT; and (c) the alleged breach has caused loss or damage to the investor or his

investment.

3 In Claimant’s submission, each of these requirements arising from Article 10 is

satisfied:”

- Claimant is an investor in Libya pursuant to Article 1(1)(b) of the BIT and
made, directly or indirectly, an investment in Libya as defined in Article 1(2)

of the BIT.

- Several breaches of the BIT by Libya have undoubtedly been alleged (and also
established) by Claimant.

- Those breaches have caused damage or loss to Claimant.
101. Respondent counters that the Tribunal lacks jurisdiction because:
(I)  Claimant does not have an “investment” for purposes of the treaty;%

2) Claimant is not an “investor” for purposes of the Treaty, because it did not make

any investment in Libya;®'

3) Claimant’s indirect interest in Al Hani does not grant it any rights in Al Hani’s

assets; % and

4 Claimant’s claims are contractual claims that are outside the Tribunal’s

jurisdiction.®?

" Cl. PHB 9220 et seq.

80 Resp. C-Mem. Y94 10-455.
81 Resp. C-Mem. 99456-472.
82 Resp. C-Mem. 9[1473-484.
8 Resp. C-Mem. 97349-409.
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102. The Tribunal considers the Parties’ arguments regarding jurisdiction in the order of

Respondent’s objections given above.

B. WAS THERE AN INVESTMENT?

103. Respondent contends that there was no investment protected by the Treaty, emphasizing
arguments to the effect that Claimant’s case ultimately involves no more than claims for
non-performance of road building and construction contracts. As such, Respondent
contends, there was no investment protected by the Treaty. (Respondent’s related
contention that the Treaty does not create jurisdiction over such claims involving contracts

is addressed infra.)

104. Respondent argues in this regard that Claimant’s activities in Libya did not have the

t,%% characteristics often referred to as the Salini

essential characteristics of an investmen
criteria, derived from Salini v. Morocco.® First, Respondent contends that Strabag
assumed no “investment risk” of the kind it understands to be required by the Salini criteria.
Al Hani had contractual guarantees that it would be paid for its work. These insulated
Strabag from the risk that the venture would turn out not to be profitable, and shielded it
from the sort of risk characteristic of a true investment.® Second, in Respondent’s view,
Strabag made no significant capital contribution to its activities in Libya. It instead looked
to advance payments from Libyan entities and to periodic payments to Al Hani for
completed work to fund its activities.®” Third, Respondent contends that Claimant’s
activities in Libya involved a series of limited-term construction contracts, and so was of
insufficient duration to constitute an investment.®® Finally, Respondent contends that the

purported investment did not make sufficient contribution to Libya’s economic

development, as the road contracts were merely service contracts for road maintenance,

84 Resp. C-Mem. 9416 et seq.

85 R1-43, Salini Costruttori S.p.A. and ltalstrade S.p.A. v. Kingdom of Morocco, 1CSID Case No. ARB/00/4, Decision
on Jurisdiction, 23 July 2001 (“Salini v. Morocco™).

8 Resp. C-Mem. 19419-437.
8 Resp. C-Mem. 97438-443,
8 Resp. C-Mem. §97444-447.,
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while it completed only a slight percentage of the work required under the Tajura

Contract.®®

105. Claimant counters that it indeed had a protected investment satisfying the Treaty’s
definition of investment,® notably in the form of its 60% interest in Al Hani. Claimant
observes that it also made substantial loans to Al Hani, constituting claims to money under
the Treaty definition;’' had rights and claims to money under contracts;”> and had

substantial physical assets in Libya.”

106. In Claimant’s view, it made a multiyear commitment to projects in Libya, intending to stay
for the long term. In pursuit of this objective, Al Hani bought real property for its facilities
in Libya and imported heavy equipment that only made sense for a long-term investment.
Claimant contends that through all of these actions, it fully satisfied the Treaty’s definition

of investment.

107.  Further, in Claimant’s view, the Salini criteria, whatever their relevance in other settings,
are not relevant here. The Salini criteria had their genesis in the requirements of Article 25
of the ICSID Convention, which limits ICSID Convention jurisdiction to legal disputes
“arising directly out of an investment.” In this context, some may see a need for a definition
of “investment” to determine whether an ICSID Tribunal has jurisdiction. This, however,
is not an ICSID Convention case. Claimant therefore submits that the only relevant

definition of “investment” is that contained in the Treaty.*

8 Resp. C-Mem. 19448-450.
% Cl. Reply 1395 et seq.

o1 Cl. Mem. 9265.

92 Cl. Mem. 9266.

% Cl. Mem. 1267.

% CI. Reply 7414
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@)) Was There an Investment? The Tribunal’s Decision

108. The Tribunal finds that there was a protected investment within the meaning of the Treaty.
The Tribunal recalls in this regard that Article 1(2) of the Treaty defines “investment” as
“every kind of asset ... owned or controlled, directly or indirectly” by an investor.
Claimant’s activities in Libya conformed to the literal definition of investment under the
Treaty. Inter alia, Claimant had indirect ownership of a 60% majority of the shares in Al
Hani, a substantial enterprise carrying on a construction business in Libya, holding and
carrying out significant construction contracts, owning real property, and maintaining a
substantial physical footprint in the territory of Libya over several years. Indeed, as time
went on, LIDCO, Claimant’s co-shareholder in Al Hani, failed to respond to cash calls or
otherwise to contribute to Al Hani, requiring Claimant to provide significant financial

support in the form of loans.

109. Respondent calls for the Tribunal to give weight to the Salini criteria, which in its view
show that there was no investment. Claimant denies their relevance in a case where
jurisdiction does not rest on Article 25 of the ICSID Convention, the context in which the
Salini criteria were first articulated. The Tribunal notes that pursuant to Article 3 of the
Additional Facility Rules, none of the Convention provisions, including its Article 25, are
applicable to Additional Facility arbitrations. However, the Tribunal does not need to
decide whether the Salini criteria have legal relevance here to determine whether an
investment for the purposes of Article 2(a) of the Additional Facility Rules exists, because
the record shows that if they were to be applied in assessing whether there is an investment
for the purposes of the Additional Facility Rules, they are satisfied. The Tribunal notes in
this regard the very substantial similarities between the activities at issue in this case and

those found to constitute investments in Salini v. Morocco and Toto v. Lebanon.®?

% RL-31, Toto Costruzioni Generali S.p.A. v. Lebanese Republic, ICSID Case No. ARB/07/12, Decision on
Jurisdiction (“Toro v. Lebanor™), 11 September 2009, 186-87.
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The evidence shows that Claimant committed substantial amounts of material and human
capital to its investment over a period of several years, acquiring property in Libya,
building large facilities, and importing large quantities of heavy equipment, including
material such as rock crushers that only made economic sense in the context of a long-term
presence in Libya.’® This level of effort is on a par with that identified by the Salini
tribunal.’” Claimant’s venture was hardly free from risk, as the events underlying this
arbitration show, events that involved risks far greater than those found sufficient in
Salini.’® Claimant clearly expected its efforts in Libya to be of a substantial duration,
beginning from its first exploratory visits in 2006 and effectively ending eight years later
with Mr. Napowanez’s departure in 2014. The Salini tribunal found that that claimant’s
three years of road work in that case showed the existence of an investment.’® And, in the
case at hand, Claimant’s work provided a social benefit to Respondent in the form of roads
that were significantly improved prior to the Revolution, although other improvements to
infrastructure were not completed due to the Revolution. The Salini tribunal found that the
roads built by those claimants likewise had contributed to economic development; as the
tribunal there observed, “[i]t cannot be seriously contested that the highway in question

shall serve the public interest.”'%

Accordingly, Respondent’s first jurisdictional objection is dismissed.

2) Is Claimant an Investor?

Claimant contends that it clearly is an “investor” for purposes of Article 1(1)(b) of the
Treaty. It is an enterprise “constituted or organised under the applicable law” of Austria, a
Contracting Party to the Treaty, and it had made an investment in the territory of Libya,

the other Contracting Party.

96 znd

Napowanez WS.

97 Salini v. Morocco 53.
8 Salini v. Morocco 955.
% Salini v. Morocco 154.

190 Satini v. Morocco 957.
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113. Respondent, however, denies that Claimant was an investor within the meaning of the
Treaty. In Respondent’s contention, Article 1(1)(b) of the Treaty requires that an investor
be “making or having made” an investment. Respondent observes in this regard that
Strabag’s investment was made indirectly through two layers of wholly owned subsidiary
companies, a German company ILBAU, which in turn owned a second German company,

Strabag International, which owned 60% of Al Hani.'"'

114. Relying heavily on the analysis of Standard Chartered v. Tanzania,'®

Respondent urges
that the Treaty requires that Strabag itself directly provide any funds or other elements of
investment into Libya, without utilizing intermediate vehicles. By using ILBAU and
Strabag International as conduits for these purposes, Claimant Strabag did not itself “make”
an investment as required by Article 1(1)(b)’s definition of investor, because it did not
itself take direct action to bring the investment into being.'%? Instead, Strabag International,

a German company “made” the investment, but it is not covered by Austria’s treaty with

Libya.'04

115. In reliance on Standard Chartered, Respondent submits that Article 1(1)(b) of the Treaty
requires that the claimant itself be the active party in the making of an investment. The
Claimant here did not itself directly carry on the activities involved in creating the
investment; it merely “held” an investment made through subsidiary companies, rather than
“making” one. Hence, it was not an “investor” within the Treaty’s definition. In
Respondent’s submission, the fact that the Treaty extends protection to investments owned
or controlled directly or indirectly is irrelevant. The issue is whether Claimant Strabag was

a covered investor because it “made” an investment. It did not.'?

10l Resp. C-Mem. 93, 16, 456.

102 R1.-75, Standard Chartered Bank v. United Republic of Tanzania, ICSID Case No. ARB/10/12, Award,
2 November 2012 (“Standard Chartered v. Tanzania™).

103 Resp. C-Mem. fn 862.
104 Resp. C-Mem. 19456-472.
105 Respondent’s Rejoinder (“Resp. Rej.”) 992 and fn 151.
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Claimant disputes Respondent’s contention, pointing to significant differences between the
treaties and investments involved in Standard Chartered and its present claims. Claimant
notes that the Standard Chartered tribunal in fact acknowledged that an investment could
be made indirectly utilizing an entity to channel an investor’s contribution to the host
State, ' and points to the broad definition of investment under the Treaty, emphasizing
that the definition expressly includes “every kind of asset ... owned or controlled, directly
or indirectly” by an investor. In Claimant’s submission, this confirms that the Treaty does
not require that an investor directly “make” an investment. Instead, the Treaty is clear that
it can do so through intermediate vehicles, such that its ownership or control can be
indirect.'"” Claimant urges in this regard that investment jurisprudence makes clear that
investments include investments made indirectly through subsidiaries, as the Treaty

expressly authorizes.'%®

3 The Tribunal’s Analysis and Decision

Under Article 14 of the Treaty, the Tribunal is to decide disputes in accordance with both
the Treaty and “applicable rules and principles of international law.” The Tribunal
therefore recalls that under the general rule of treaty interpretation set out in Article 31(1)
of the Vienna Convention on the Law of Treaties (“VCLT?”), a treaty’s terms are to be
interpreted “in good faith in accordance with the[ir] ordinary meaning ... in their context.”
Under Article 31(2) of the VCLT, context includes the other words of the treaty. In light
of these principles, the Tribunal believes that the Treaty’s definitions of “investor” and
“investment” should be understood in their ordinary meaning and in a manner that renders

them consistent.

196 Cl. Reply §9402-403.
107 1. Mem. 268.
108 Cl1. Reply 1425 et seq.

33



118.

[1%

120.

121.

Case 1:20-cv-02600 Document 1-3 Filed 09/15/20 Page 45 of 337

Thus, the fact that Article 1(2)’s definition of an “investment” includes assets “owned or
controlled ... indirectly”'%’ by an investor necessarily informs what it means to “make” an
investment for purposes of Article 1(1)(b)’s definition of “investor.” It is difficult to
understand how an investor could “make” an investment that is “owned or controlled ...
indirectly” given the narrow conception of “making” an investment urged by

Respondent. ''?

The Tribunal finds that Claimant Strabag qualifies as an investor as defined by Article
1(1)(b) of the Treaty. It was, and remains, an Austrian corporation that satisfies the Treaty’s
definition of an investor. The Tribunal does not accept Respondent’s contention that
Strabag was not an investor because it utilized wholly owned German subsidiary
companies as the vehicles for implementing its investment plans. Claimant indeed “made”
an investment within the ordinary meaning of the term. That it made it through an
intermediate corporate vehicle does not disqualify it as an investor under the Treaty, which
explicitly covers “every kind of asset ... owned or controlled, directly or indirectly” by the

Claimant.

Respondent’s second jurisdictional objection is accordingly dismissed.

CLAIMANT’S STANDING TO BRING SHAREHOLDER CLAIMS
) Respondent’s Position

Respondent’s third objection is that Claimant is not entitled to seek compensation for the
value of losses incurred by Al Hani, including claims under Al Hani’s contracts and for
loss or damage to its property. In Respondent’s view, Claimant is asserting claims to the
property of a separate juridical entity, property that belongs to Al Hani and not to Claimant.

As summarized in Respondent’s Counter-Memorial:

19 TR 1:252:16-21 (Presiding Arbitrator Crook, Ms. Harwood); TR 1:253:12-13 (Ms. Harwood).

110 Other articles of the BIT are also part of the context of Article | for purposes of VCLT Article 31 and also caution
against giving excessive weight to “make.” Thus, Articles 2, 3 and 8 speak of “investments by investors” of a Party,
and Article 7 refers to “an investment by an investor.” These provisions do not speak of investments “made by
investors.” The treaty-makers apparently did not see any need to limit these provisions to investments “made” by
investors.
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Thus, Claimant is effectively arguing tha<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>